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PREFACE 


T HIS New Edition was undertaken by the late Mr. Ruffhead t 
who not living to go through half the Work^dieJ?roprietors 
deiircd the prefent Editor to complete it. 

A New Edition was abfolutely neceflary, the Eighth being very 
defective and erroneous, and almoft wholly engrafted, with many of it’s 
Imperfections, into another Compilation by a Perfon formerly en¬ 
gaged to render it more perfect. 

Under thefe Circumftances, and for that the Book admitted of 
many Improvements , the Proprietors refolved to publifh a Ninth 
Edition, and not to fparc any Expence to have it GorreEled and En~ 
larged^ fo as to merit the Acceptance of the Public. 

To attain that End many common Precedents have been omitted. 
-\ great Variety of ufelefs Matter rejected,-and many Ad¬ 
ditions and other Alterations made: Indeed the Additions are fo con- 
ii.lerable, that the prefent Book contains 257 Pages more than any 
loimer Edition. 

1r 

With refpeCt to the Precedents omitted, mofl: of them were ufJefs; 
others might have been attended with ill Confequences, if depended on \ 
for whether in Pleading or Conveyancing, unlcfs in very common Cafes, 
Precedents, (even if good) in unfkilful Hands, like good Medicines for 
particular Cafes, adminiftred by an Empirick, may be productive of 
the worft Effects. Every Practitioner’s Office contains what arc 
requilitc for common Ufe. ’Twas therefore judged advifable to 
fubftitutc valuable Learning , in the place of ufelefs Forms . 

As to Alterations, the principal Articles of the old and new Mater 
are, in this Edition, divided and arranged under proper Heads , follow¬ 
ing, in mod I affiances, the Method obferved in Bacon’s, or the 
New Abridgment. 
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There 
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4 There are occasionally Notes of PraSlice, See. by the Editor which *liU 
own Experience hath enabled him to make. Many of the References 
in the former Edition are Corrected. The Chapters, to a great Number 
of Statutes, omitted in thelaf, are /applied: and, a Variety of new Refer¬ 
ences to the Reporters, See. added. Yet, References are not made for 
the Sake of referring, hut lometimes to offer to the Student, on applying 
to the Authors, new ObjcCts for Reflection. 

With refpcCt to the Statute-Law , the Acls are not given at , large, 
and very feldom even Claufes , but Abflratls, full enough for a Work of 
this Kind. The fame may be faid as to Cafes in Law and Equity, 
which, being fometimes Rated in the original Reporters, with great Pro¬ 
lixity, ar tJ^zr&ap/lra&ed) and only ^the efjential Part given, unlefs in 
very partiemaf dhiftances. Where a Subjell is, in it’s Nature, prolix, fo 
much as the Form of the Work would admit, hath been infer ted, and 
for further Illuftration, References made to the moll; approved Authors. 

The prefent Editor hath taken the Liberty of reviling and making 
many Additions to that Part, through which Mr. Ruffhcad had gone. 
He hath alfo enrich’d the Work at large with a great Number of Ex¬ 
tracts from, and References to, Blackfone s Commentaries, Lord Lyt¬ 
telton s Hiflory of Henry II. Lord Bacon's IFtwhs, Locke on Govern¬ 
ment, Montefquieus EJ'prit des Loix , the Parliamentary Hiflory of Eng¬ 
land, See. Robertfon s Hiflory of the Emperor Charles V. Squire's Au- 
glo- S axon - Government, Madox's Hiflory of the Exchequer, Finers 
Abridgment, the New Abridgment, Comyns's Digcfl, Refers, Burrow's , 
Annaly s, Wilfons, and Fezey's Reports: Authors either lately puhlifhed, 
or (excepting Finer s and the New Abridgment ,) not applied to by 
the Authors or Editors of Law Dictionaries. 

Exclulivc of various other Alterations, which are innumerable, many 
Titles a/e ad dud, not in any other I Fork of this Kind. 

It is proper to obferve, that the former Editions of this Work, con¬ 
tained a great Fund of Learning, ufeful and curious, relative to our An¬ 
cient History, Laws and Customs. Nothing of that Kind is 
omitted in the prelent; and what hath fallen within the Editor’s'No¬ 
tice, hath alfo been added. 

Many of the Editor’s Additions, tend to Ihew, the Improvements 
made in our Law: and Confutation (unnoticed in former Editions) 
and, the legal omg include a Variety of the later Determinations, on 
Points of (-on fequence. 

As the Work now Rands, it is a Collection, from a great Number 
of the bdt Authors, Ancient and Modern, (efpecially Spelman f the Mo¬ 
'S naficon. 
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naJUcon , 8cc. among many others,) and may be very ufeful,To the Law¬ 
yer, the Divine , the Merchant , and the Gentleman . Even the Trade.f- 
man will find many Articles, neceflary for him to be acquainted with: 
And as to the Form, that of a DiElionary , is of all others, the mofl uni- 
verfally uleful. 5 lis obvioufly fo, with regard to the Laws of England , 
and therefore, in that Refpcd, does not require a Recommendation. 

The Book cannot contain every Thing; but the Editor hath in general 
referred to almoB every uleful Author. He will here advile the Reader, 
if the* Forms ol IVrits are wanting, to apply to the Books of Pradicc, 
Thcfaurus Brevium, Fitzherberf s Natura Brevium , and the Regifler. 
For Conveyancing , to Wood , Horfeman , &c. For Indictments, to the 
Grown Circuit Companion , Ojjicium clerici pads , and Trcmajme s Picas of 
the Crown ; but, in every Cafe of Nicety, or where there is If Doubt, to 
take proper Alliftance. 

With RefpeB to the prefent Edition , the Editor will not pretend that 
it is a perfed: Work. ’Twould be the higheft Degree of Arrogance. 
Human Works are, and ever will be, Imperfed. 

A few Cafes may not be Law.- They arc cither Bated to lhcw how 
Deter* mirations have varied, or perhaps, tho’ ’tis hoped but leldom, from 
liu- u u;on. r l here are, occalionally, Obfervations without Authority 

•-They may be the Editor’s. There are fome Cafes unsupported—- 

They were in the Original, and he might fuppofe them Law, cr 
worthy v -onfideration. There are others with Queries.—The Editor 
introduced thofe Queries, as either doubting of the Law, or fuggefting 
to tiie Reader that the Subjeds were proper lor Refledion. Repetitions 

may occalionally happen.-He flatters him fell there are but few. 

In fo voluminous a Work, ’twas morally impoflible wholly to avoid 
Repetition. 

As to References, fome muft unavoidably be erroneous. In fuch 
Cafes the ruiitor would n commend to the Reader, to confuit the Index 
to the vuthor. Should that fail, then to tranfpofe the Figures, as ’tis 
leldom examining above three Pages : Should lie Bill be difappointed, 
to apply to Corny ns's D/geJl, or fome Abridgment, if the Reference is to 
a Law-Book. . 


The Editor hopes, if Men of Senle fliould think any Thing excepti¬ 
onable on the Subject of Religion or Politics , they will not impute it to 
him. He wifhes well to the Religion, and admires the ConBitution 
of his Country. In a Work of this Kind, the Law is, in general, to 
be Bated, the Sentiments of a private Man ; but leldom. 

m 

It is very neceflary the Editor Biould offer fome Apology for himfelf. 
He hath gone through the Work with infinite Difficulty, it taking up 

much 
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much more of his Time than he either expedted, or could conveniently 
fpare, from the Avocations of his Profeflion. Yet, he hath done every 
Thing his Leifure and Abilities would permit, to render the Work corredt 
and ufeful. ’Twas abfolutely necehary for a Man of Bufinefs to aftlft 
in a Performance of this Kind, but ’tis too much to lie on the 
Hands of one alone ; and indeed he hath often been troublefome 
to his Friends. It is much to be wiihed that Men of Experience would 
fometimes employ a few leifure Hours in ufeful Productions ; for, not- 
withftanding the Man of Speculation may underftand the Tbeofetic , 
yet, he who is acquainted with the pra&ical Part of any Profeffibn, is 
more able to give ufeful InftruSlion. * 

Altho’ the Work is, like all human Compofitions, in feveral in- 
ftances, dewttive, yet, on the whold, it contains a great Body of an¬ 
cient and modern Learning, much more perhaps than any Performance 
of the Kind, and ’tis hoped, on a clofe Examination, ’twill be found 

to be, by far, the beft Law Lexicon extant-The Proprietors have 

been at a very great Expence to give it that Superiority they wiflied it 
fhould poflefs, and for their fakes, the Editor hopes, it will be kindly 
received. 

With refpedt to Himfolf, he has only farther to wifh, that fome abler 
Hand, more at Leifure, would have undertaken the Completion of 
the Work, as began by Mr. Ruff head. 

N. B. The References to Lord Bacons Works are to the laft Quarto 
Edition. To Montejquieu the laft London Quarto Edition in French : 
But the Book and Chapter are added. To Cowell the Edition of 1727* 
To Wood's Infitutes of the Common Law, the eighth Edition, in ge¬ 
neral. To Moor, Leonard\ Hobart , &c. the Reference is fometimes 
to the Number of the Cafe. 


A NEW 
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A. 

The firft letter of the alphabet, which being 
prefixed to words in EngUJh , fignifies as much 
as an in French, as a man, un homme , 

5 9 b, From the word abbot, and in the be¬ 
ginning of any place fignificth that the place belonged to 
fome abbey . 

3 Lbacot, A cap of date, wrought up in the form of two 
crowns worn by our ancient Britijh kings. Cbron. Angl. 
14.63. Spci man's GloJJl 

Sbaftsffj, (abaffores, derived ab abigendo) Stealers 
and drivers away of cattle by herds, or in great members. 
They are thus diftinguilhed from fares : nam qui ovem 
mam furripuerit, ut fur coercetnr, qui gregem ut abaftor. 

MS, 

9 batn0 } arithmetick , From the abacus, or table ftrewed 
with duff, on which the ancients made their characters 
and figures. Omnium liberalism artium ptritus, abacum 
prerebuf , hmarem compotum Sjf curfum rimatus . Knighton's 
Chron. lib. i, c. 3. 

9 bantttim, (abemdmvm) Any thing fequeftred, pro- 
feribed, or abandoned. Abandon, i. e. In hannum res 
snijfa, —A thing batin'd or denounced as forfeited and lott; 
from whence is to abandon, defert, or forfake as loft and 
gone. 

9 barnart, From the Sax. Abarian, to difeover and 
difrlofe to a magiftrate any fecret crime.— Si homo fur- 
tivum aliquid in domo fua occultaverit, & ita fuerit &bar- 
natus, rettum efi ut inde haheat quodquafivit , Leg* Canuti 
Reg. cap. 104.. 

9 bate, As derived from the French 'Abbatre , (ignifics 
to proftnte, break down or # dcftroy; and in law, to abate 
a caflle or fort, is interpreted*to beat it down. Old Flat, 
Brent. 4?. Wffim. 1. c. 17. Abater Maifin, is to ruin 
or caff down a houfe, and level it with the ground. 
Thus, to abate a writ, is to defeat or overthrow it, by 
fome error or exception. Brit, c. 48. In the ffatute de 
tonjvntfim feoffatis, the writ fhall be abated, that is, (hall 
be difabled and overthrown. 34 Ed, 1. fat. 2. The 
appeal (hall abate , and be defeated by reafon of covin or 
deceit. Staundf. Pl. Cr . 148. And the j offices (hall 
caufe the faid writ to be abated and quafhed. Anno 
11 H. 6 . c. 2. The word abate likewife is fometimes 
u(cd in contradiflinftlon to dijfeife, and as he that puts 
a perfon out of poffeffion of his houfe, land, lAc. is faid 
to diffeife; fo he that (tens in between the former pof- 
fefTor and his heir, is faid to abate, Bitch, 173. Old 
Hat, Mr, 115. 


abatement, (from the French ) in Latin intrufio , or 
rather interpofitio , to diftingui(h it from intrufioh after 
the death of tenant for life; is ufed >in that fenfc for the 
aft of the abator, as the abatement anjd entry qf the heir 
into the land before he hath agreed- wjW* the lord* Old 
Nat.Br . 91, . 

Abatement, when it relates to writs plaints, fs the 
quafiiing or deffroying of the plaintiff's writ or plaint; 
and under thi* fignification, which is moll general, it is 
ufed to denote a plea put in by the defendant, in which 
be (hews caufe to the court why he (hould not, be im¬ 
pleaded or fued, or if impleaded, not in the manner and 
J form he then is; therefore praying that the writ or plaint 
may abate, that is, that the fuit of the plaintiff may for 
that time ceafc. Co, Lit, 134. b, 227. a. P. N.B . 115. 
Cowtl. Gilb. H. C* P, 186. Terms de Ley 1. 

I Herein it is material tcrconfider, 

iff, What may be pleaded in abatement. 

2dly, The time and manner of pleading in abate* 

tnent. 

j 3dly, The judgment in abatement. 

As to what may be pleaded in abatement, the dc* 
fendant may plead, 

! I. To the jurifdiftion of the court. 

II. To the perfon of the plaintiff, as 

1. Outlawry. 

2. Excommunication. 

3. Alienage. 

4. Premunire. 

5. Popiffi recufancy* 

IQ. To the perfon of the defendant. 

IV. To the writ. 

V. To the count or declaration. 

VI. Abatement by dfmile of the king, marriage, or 
death of parties, 

I. With refpeft to pleas in abatement to the jurifdic- 
tion of the court, it is to be premifed, that the court* of 
Wefiminjhr have a fuperintcndency over all other courts, 
*a$a may, if they exceed their jurifdiftion, reftr*in them 
by prohibition; or if their proceedings are erroneous, 
may re&ify them by writs of error and falfe judgment. 
Nothing mall be interred within the jurifdiftion of an 
inferior court, but what is exprefsly allcdged ; fo that 
where an aft ion is brought on a promilc in a court be¬ 
low, not'only the frmife, but the cwfidemion of the pro- 
mife, muff be alledecd to arife within an inferior jurif- 
diftion; becaufe fuch inferior court* are bounded in their 

B original 
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original creation, to caufcs arifing within the limits of* 
fuch new-erected jurifdidtion ; and therefore if a debtor, 
that has contracted a debt out of fuch limited juris¬ 
diction. comes within it, yet they cannot fue there for 
fuch debt, bccauie the caufe of action did not arife within 
fuch jurifdiCiion ; and therefoic it is not within the 
limits of their commiflion to try and determine; for 
which reafon the confderation of the promife, which is 
the cauff; of a Cl ion, mult be alledgcd to be within the 
jurifdidlion of the court; and not only fo, but it mull be 
proved upon the trial; and if the plaintiff* prove a confe¬ 
deration out of the jurifdidtion, that cannot be given in 
evidence; and if it be, the defendant’s counfel may ten¬ 
der a bill of exceptions. 

There arc no pleas to the jurifdidtion of the courts at 
IV'jlminjler in tianlitory adtions, unlefs the plaintiff* by 
his declaration ihews the caufe of a&ion accrues within 
the county palatine, or if it be between the fcholars of 
Oxford and Cambridge. 4 Jnjl. 213. I Sid. 103. '1 here 
is a difference between a franchife to demand conu- 
lance, and a franchife, ubi breve domini regis n r ,n currit . 
For in the firll cafe the tenant or defendant fhall not 
plead it, but the lord of the franchife mult demand conu- 
fancc; but in the other cafe,, the defendant muff plead 
it to the writ. 4 Inji. 224. See titles Co* 

nufiincc, Count? palatine. 

Where a franchife, either by letters patent or preferip- 
tion, hath a privilege of holding pleas within their ju- 
rifdidlion, if the courts at Wejlminfter intrench on their 
privileges, they muff demand conufancc, that is, delirc 
that the caufe may be determined before them ; for the 
defendant cannot plead to the jurifdidlion: and the tea- 
fon is, bccaufe a defendant is arrefted by the king’s writ. 
But within a franchife, where the king’s writ doth not 
run, he is not legally convened, and therefore he may 
plead it to the jurifdidtion. 

The pleas to the jurifdidtion of the courts at Wejl¬ 
minfter, according to chief baron Gilbert, are, 

Antient demefne. Herne's Pi. 351. See title 9 ntfeilt 
heme file. 

Held of the king’s manor. Hanf 103. 

Counties palatine. Rajl . 419. Herne 7. See title 

Count? palatine. 

Cinque ports. See title Cfttquc po?t0. 

The plea of privilege is I ike wife a plea to the jurif- 
iidion of the court, though it doth not arife from the 
matter in variance, not being within the jurifdidtion of 
the court, but it fubmits to the court, whether it ought 
to take conufance of the attion, or proceed againft the 
defendant in that court, by reafon of his being a perfon 
privileged by another court, where he ought properly to 
be fued. But the law on this head will properly fall 
under the divifion concerning pleas in abatement refpedt- 
ing the perfon of the defendant . 

IT. As to pleas in abatement to the perfon of the 
plaintiff, 1. Outlawry may be pleaded in abatement, be¬ 
caufe the plaintiff having refufed to appear to the procefs 
of the law, thereby lofes its protedlion ; but this is only 
a difability ’till the outlawry is reverfed, or ’till he has 
obtained a charter of pardon. 1 Infl. 128. Lit. feel. 197. 

Dy 28, 212 . Aft. 49. Br. Notability 25. 

But this difability is only pleadable when the plaintiff 
fu?s in his own right ; for if he fues in autre droit , as 
executor or adminilirator, or as mayor with his com- 
monaltv, outlawry ftiall not dilable him, becaufe the 
perfon whom he reprefents has the privilege of the law. 

Co. Lit. 128. Nor when the plaintiff brings a writ of 
error to reverfe an outlawry, (hall outlawry in that fuit, 
nor at any ftranger's fuit, tillable him; for if he were 
outlawed at feveral mens fuits, and one fhould be a bar 
to another, he could never reverfe *ny of them. The 
outlawry itfelf is no objection ; for that would be exeeptio 
ejufdem ret a/jut petitur dffolutio : nor is another outlawry 
pleadable in bar to fuch writ of e*ror; for then two er¬ 
roneous outlawries would be irreveriible. 1 Inft. 128. 
Boa. Pine. 396. 

But when outlawry is pleaded in abatement, the plain¬ 
tiff fhall not reply that the outlawry is erroneous, for it 
is good till reverfed. 1 Lutvu. 36. 


ABA 

As outlawry is a dilatory plea, when it is pleaded in an¬ 
other court than where the outlawry iffued, the defendant 
muff bring in the Record immediately. For this being in 
delay, if the court (houldgive time, and it fhould not be 
brought in, then the delay of juffice would be from the 
court; and fince there is a way of having it immediately, 
by producing it under the great feal, no time fliall be 
given to bring it fub pede figilli, but otherwise when it 
is in the fame court; for then the record is already in 
court. DoS. Placit. 3 93. Stamf. 103. Fitx. Cor on. 233, 
Outlawry in a county palatine cannot be pleaded in 
any of the courts of Wejlminfter ; for he is only oufted of 
his law within that jurifdidion , and it fliall not extend 
to difable a man in another county, where they have no 
power; for the county palatine being a royal jurifdidlion 
within bounds, the lohng the privileges of law within 
that jurifdidlion, can be nodifa vantage to him in another 
county; and if he docs not live within the palatine jurif- 
didlien, he is not obliged to attend there. But it ieems 
that outlawry in the county palatine of Lancafter may be 
pleaded in the courts of Wejlminfter-, becaufe that county 
was eredlcd by adt of parliament in the time of Ed. 3. 
bt^ Durham and Cbejler are by prefeription. Fitz. Cor on. 
233. 12 Ed. 4. 16. Dad. Placit. 396. Yet query, as 

to this dodlrine t for the fame reafon militates againft 
it. 

Outlawry may be always pleaded in abatement , but not 
in bar , unlefs the caufe of adtion be forfeited. 1 Injh 
128. b. Dod. PI. 395. 

In perfonal adv.ns , where the damages are uncertain, 
outlawry cannot be pleaded in bar ; but in ad ions on the 
cafe, where the debt to avoid the law wager, is turned 
into damages , there outlawry may be pleaded in bar , for 
it was veiled in the king, by the forfeiture, as a debt 
certain, and due to the outlaw: and the turning it into 
damages, whereby it becomes uncertain, fhall not diveft 
the king of what he was once lawfully poflWTed of. 

2 Lutw. 1604. 3 Lev. 29. 2 Vent. 282. 3 Leon. 197, 

203. Cro. Elix. 204. Gwen 22. 

2. Excommunication is a good pica even to an executor 
or adminiftrator, though they fue in autre droit \ for an 
excommunicate perfon is excluded from the body of the 
church, and is incapable to lay out the goods of the de- 
ceafcd to pious ufes. 1 Infl. 134. 43 E. 3. 13. TheoL 
11. 

But in an adlion brought by bailiffs and commonalty, 
the defendant fhall not plead excommunication in the 
bailiffs; becaufe they fue as a corporation, and a corpo¬ 
ration cannot be excluded from the communion of the 
vifible church. Tbeol. 11. 30 E. 3. 4. Co. Lit . 134. 

Like wife excommunication is no plea in a qui tarn, be¬ 
caufe it is for example; and the ffatute having given the 
informer an ability to fue, and not excepted excommu¬ 
nicated perfons from the liberty of informing, he is en¬ 
abled to fue by the ffatute, notwithffanding the cenfures 
of the church. 12 Co. 61 • 

When excommunication is pleaded in the plaintiff, he 
(hall not reply, that he has appealed from the fentence; 
for the fentence is in force until it is repealed, and whilff 
it is in force he cannot appea^ in any of the courts of 
juffice; but he may reply that he is abfolved, for then his 
difability is taken away. Bro. Excom. 3, 3 Bulf. 72. 

20 H. 6. 25. Roll. 226. 

When prohibition is brought againff the bifhop, and 
he pleads excommunication againff the plaintiff, and ia 
the excommunication there is no caufe of fuch excommu¬ 
nication ftiewn, this is no good plea; for in fuch cafe it 
will be intended, that the excommunication was for en¬ 
deavouring to hinder the biffiop’s proceeding by applica¬ 
tion to the temporal court 5 and if fuch excommunication 
were allowed, it would deffroy all prohibitions, and the 
plea of excommunication in this cafe is exeeptio ejufdem res 
cmjus petitur dffolutio, Tbeol. 10, It. 28 E. 3. 27, 

8 Co. 68. 

The court will not receive the certificate of excom¬ 
munication of one biihop from another, becaufe they • 
muff have the certificate from the biihop whofe fubjeft 
he was; and he might have been aflbilcd, that is, dif- 
charged from the excommunication by his own ordinary 
after the firft certificate to the biihop. Vide Bro. Excom. 
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Fitz. Mxcom. 8 Co. 68, Co. Lit . 134. Nor will they 
receive a certificate; (becaufe he may ftand affoiled by 
the prefent ordinary that now is,) after the deecafe of 
the biihop who has certified ; and the court will not re¬ 
ceive any certificate, but from fuch perfon to wham they 
can write to affoil . Bro. Excom. 21. Fitz. Excoin. 26. 

1 Roll, 883. 

. 3. Alienage.— An alien born may be pleaded in abatement: 
but Jews may profecute actions and recover, a plea in 
abatement againft them being but a difability fo long as 
the king (hall prohibit them to trade. 1 hill. 4. 

An alien enemy, or one whofe king is in enmity with 
ours, cannot bring any a&ion either real, perfonal, or 
mixed. Yet fee Lord Raym. 282. Wells v. Williams . 

Thofe pleas are at prclent fcldom pleaded, and as little 
regarded. Wars are not now fo implacable as formerly. 

An alien in league ifhall maintain perfonal actions; 
otherwife he would not be able to merchandife and trade 
amongft us, But*he lhall not maintain real or mixed 
actions, becaufe there is no neceffity that he ihould fettle 
amongllus. Co. Lit. 129, b. Teh. 198, vBulftr.x 34, 

If alienage be pleaded to an alien in league, that mull be 
in difability of the plaintiff; but if it be to an ali§n 
enemy, it may be pleaded to the a&ion; becaufe it is 
forfeited to the king, as a reprisal for the damages I 
committed by the dominion in enmity with him. Bro* 
Denizen 10. Co. Lit. 129. b. 

Where the defendant pleads that the plaintiff is an 
alien in abatement of the writ, it is triable where the writ 
is brought, and the replication muft conclude to the 
ecuntry ; but otherwife it is laid where it is pleaded in 
bar , that the plaintiff is an alien, the replication 
muff conclude with an averment. Sabk. 2. Weft. 5. 
Comb . 394. Texell. 5. Hooper contra. Where the de¬ 
fendant pleaded, that the plaintiff was an alien , born at 
Roan in the kingdom of France , within the ligeance of 
the king of France, the plaintiff replies, that he is an 
alien friend, born at Hamborcugh, within the Jigeance of 
the emperor , and traverfeth that he was bqrn at Roan. 
Holt inclined it was an ill traverfe, and offered an ill 
iffue. Comb . 212. Sec title 3 Uen 0 * 

4; Praemunire. Perfons attainted of praemunire are 
incapable of bringing any a&ion ; for they are out of the 
prote&ion of the law. Lit. fel 1. 199. Co. Lit. 129. 
See title fGriacmumrc. 

5 . Popijb recufancy . This difability of popifli recufancy 
convidt, is by flat. 3 Jac. 1. c. 5. which difables to all 
intents, as excommunication, except where he fues for 
lands, tenements, leafes, annuities, rents, and heredita¬ 
ments, or for the ififucs and profits thereof, which are 
not to be feized into the hands of the king, his heirs j 
or fucceffors. 

Of pleading recufancy in difability, vide the cafe of 
Colvin v. Fletcher , Modern Cafes in Law and Equity, 

1 Part, 43. 

III. Pleas in abatement to the perfon of the defendant. Of 
thcle pleas, the plea of privilege is one of the molt ma¬ 
terial. The officers of each court enjoy the privilege of 
being fued only in thofe cqprts to which they refpe&ivcly 
belong ; the rcafon whererf is, becaufe of the duty they 
are under of attending thofe courts, and left their clients 
caufes ihould fuffer if they were drawn to anfwer to 
a&ious in other courts. 2 Mod. 297 1 Faugh. 155. 
% H. 7. 2. 2 Roll. Ahr. zfz. 1 Lutw. 44. 639. But 

this is to be underftood, when the plaintiff can have the 
fame remedy againft the officer in his own court, as in 
that where he fues him ; for if money be attached in an 
attorney’s hands by foreign attachment in the Iheriff’s 
court in London, he lhall not have his privilege; becaufe 
in this cafe the plaintiff would be remedilefs, i Sand. 67, 
68. Torvill's cafe. 

So if a writ of entry, or other real a&ion, be brought 
againft an attorney of the King's Bench , he cannot plead 
his privilege; becaufe, if this Ihould be allowed, the 
plaintiff would have a right without a remedy; for the 
King's Bench hath not cognizance of real a&ions. 
l Saund. 67. 

So if an attorney of the Common Pleat be fued in an 
*pp**l, he Ahull not have his privilege; for his own 
aoutt hath not cognizance of this a&ion ; for this vide 

l 


38 ti. 6. 29. b. 9 E. 4. 35* Cro* Car. 585. I Lem* 
189. 2 Leon. .156. 

But the privilege, which the court indulges their offi¬ 
cers with, is reltrained to the fuits only, which they 
bring in their own right ; for if they fue or are fued as 
executors or adminiftrators, they then reprefent common 
perfons, and are to have no privilege. Hob. 177. 

So if ail officer of one court fues an officer of another 
court, the defendant ihall not plead his privilege; for 
the attendance of the plaintiff is as necelTary in his court 
as that of the defendant is in his; and therefore the 
caufe is legally attached in the court where the plaintiff 
is an officer. 2 Mod. Rep. 298. Hamelton verjl Jultice 
Scroggs. 2 Lev. 129. 2 Roll. Abr. 275. pi, 4. Moor 

ss<s- 

So if a privileged perfon brings a Joint aft ion, or if an 
a&ion be'brought againft him and others, he lhall not 
have his privilege, but this is to be underftood where the 
a&ion is joint, and cannot be fevered 5 for if the a&ion 
can be fevered, without doing any injury, the officer 
lhall have his privilege. Dyer 277. Godb. 10. 2 RolL 

Abr . 275* 2 Lev. 129. 1 Vent . 298, 9. 

An officer lhall not have his privilege againft the 
king; for as the executive power is lodged in the king, 
it would be unreafonable that his court, which gives re¬ 
lief to private perfons, ihould protc& any fubje& from 
being brought to juftice, for offending againft the laws, 
which concern the whole commonwealth. Hob. 9. Bro. 
Superfed. I. 2 Roll. Abr. 274. (a). But in any a&ion 
qui tarn, at the fuit of an informer, he lhall have his pri¬ 
vilege. Lil . Reg. 7. 3 Lev. 398. Lntnv. 193. 

If* an a&ion be brought in the King's $fnrb againft an 
attorney of the Common Pleas, it is not enough for him to 
lay that be is an attorney , for his being an attorney does 
not abate the plaintiff’s bill, when once the a&ion is at¬ 
tached in the King's Bench ; but he mull lhew that he 
was an attorney at the time of the plaintiff's exhibiting the 
bill ; for then it will appear to the court, that the plain¬ 
tiff might have fued the defendant there, as a privileged 
perfon. 1 Sail. 1. Peafe'v, Parfins ♦ 

It is faid by Holt, in the cafe of Duncombe v. Church, 
Comb. 390. that if a perfon who hath the privilege of 
being iued in another court, be in aftual uftody of the 
Marjhal , he cannot plead his privilege; but otherwife 
where he is bailed, and fo only Juppofed in cuftodia ma - 
refcalli . 1 Salk. i. Jones <0. Bodinncr, the fame point* 

The court of King's Bench will take notice of the pri¬ 
vilege of their own officers; as where a Filazer of the 
King's Bench was arrefted by a writ, he was difeharged on 
common bail. Brovjn's cafe. Salk. 544. 

But where an Attorney of the Common Pleas was 
fued by a bill in the King's Bench ; upon a motion for his 
being difeharged, the court, abfente Holt, denied it, 
and put him to plead his privilege. 1 Mod. Ent. 26. 

Here Ihould be obfcrved the difference;—the former 
was an aftual officer, whofe attendance was abfnlutely ne- 
ceffary, and no one to fupply his place; the latter, an 
attorney, and the number of attornies is very great. 

After a general imparlance, an officer cannot plead his 
privilege, becaufe by imparling he affirms the jurifdic- 
tion of the court; but by the better opinion it ftems, 
that after a fpecial imparlance he may plead his privilege* 
Bro.Priv. 25. 22 H. 6. 6, 22, 71. 1 Roll. Rep. 294. 

1 Sid. 29. 2 Roll. Abr. 273, 279. Hard. 365. 1 Lutv:. 

46. 1 Salk . 1. And now the common pradice is to ufe 

a fpecial imparlance. 

Mifnemer likewife may be pleaded in abatement. But 
though a defendant may, by pleading in abatement, take 
advantage of a mifnemer when there is a miftnke in the 
writ or declaration, as to the name of baptifm or fur- 
name; yet in fuch a plea he muft fot forth his right name, 
fo as to give the plaintiff a better writ. Finch 363. 
qflen. 5* 1. 

An 4 where a defendant comes in gratis , or pleads by 
the name alledged by* the plaintiff, he is eftopped to 
alledge any thing againft it. Style 440. Where one is 
mifnamed in a bond, the writ may be in the right name, 
and the count fhew that defendant, by fuch a name, 
made the bond. To the plea of mifnemer, the plai ntl ff may 
reply, the defendant was known by the name in the writ. 
1 Salk. 6. 


If 
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tf A* give# a bond by the name of B. and he is ac¬ 
cordingly fucd by that name of B. he may plead mijnmtr, 
and the other may reply, that he made the bond by the 
name of j?. and eftop him by demanding judgment, if 
againft his own deed he lhall be admitted to lay his 
name is A . and then he may rejoin and fay, that he 
made no fuch deed, and this he mutt do without oyer; 
for if he prays oyer* he admits his name to be B. Salk . 7. 
Li neb v. Hooke. 

One defendant cannot plead mifmmer of his compa¬ 
nion ; for the other defendant may admit himfelf to be 
the perfon in the v/rir. 1 Lnt<w. 36. The defendant, 
though his name be miilakcn, is not obliged to take ad¬ 
vantage of it ; and therefore if he be impleaded by a 
wrong name, and afterwards impleaded by his right 
name, he may plead in bar the former judgment, and 
aver that he is una f.t cadcm perfona. Gilb, H. C. P. 218. 

Where an indidment for a capital crime is abated for 
tnifnomer of the defendant, the court will not dilmil.s him, 
but caufe him to be indicted dc novo by his true name. 

2 Hazvk. 367. Pleas in abatement found again it u de¬ 
fendant in capital cafes, are not peremptory, as they ;nc 
in other cafes; but lie may afterwards plead over to the 
felony, ib. 1 9 1 . 

A writ, alfo may be abated for want of addition of the 
pltui* trade, dignity* ifc. of die defendant; as where 
one pleads there is no fuch place, or that he is a baromt 
and not a knight* \Ac. 1 Vent. 154. If the addition of 
the defendant's quality and dwelling be omitted in any 
original writ, in .1 } erfunal adion, appeal, or indidment, 
where exigent may be awarded, the writ lhall abate § bu* 
it lhall not abate for furplufage in the addition, i il. 5. 
tap. 5. 

The name of earl , if omitted, abates the writ, Da vis 
Rep. 60. a. But.if .1 perfon is created an earl pending 
tiie aflion, bill, or fuit, it Bull not abate, 1 Ed. 6. 
cap. 2 . fi'8. 3. But there mult be an entry on the roll, 
with a poft nit imam cantinuatiomm , that fuch a day 

and year, the king by his letters patent, &c. fetting it 
ibrth with a profert in cur. &c. quodprediB. defendens non 
I Mod. Ent. 31, 32. 

The defendant’s being under the protedton of the law, 
as by being an infant , feme covert , &c. may likewife be 
pleaded in abatement. A feme covert, after an arreft, 
giving bail-bond by a wrong name, may plead the mif 
vomer , and fhe is not eftopped by the bail-bond, j Salk. 

7. Li neb v. Hooke. Sec titles itfcme Cobctt, Jnfant. 

On the whole, it is proper to obferve, as to mi/nomers , 
the courts at Weftmtnfier will not abate a writ for a trifling 
miftake, as the omiliion or infertion of a letter , that does 
not make a material variation in the found, &c. 

As to infancy , it may either be pleaded in bar, or given 
in evidence, on the general ifliie, unlefs in the cafe of 
necefuries* when the hw binds an infant to his promife. 

As to coverture . it may be pleaded in bar* 0: abatement. 
But vide poll Dtv. vi. 


appearing to the court to 


be fued out before the caufe 


action. Cro. Cur. 272. Now the prattice is,to 
copy of the declaration in the firil nilUnce.—If judgment 


If 


rrovl by default, there is not any one to bring error, 
the tenant appears, there are fcveral inUanccs, where the 
jfluc may be made right, and the variance lhall not hurt. 
In cafe adminiftracion be granted after the adion 
brought, and this appears, the plaintiff’s wnt abates* 
Hob. 245. 


IV. As tc; riras in abatement to the writ* the writ be¬ 
ing the foundation of the fubfequent proceedings, great 
ceitaimy and exadnefs is requisite, to the end that no 
perfon be arrefted or attached by his goods, unlefs 
there appear fufftcient grounds to warrant fuch pro¬ 
ceedings ; fo that if the writ vary materially from that in 
the Regijf''r* or be defective in jubilance, the party may 
take advantage of it. See 5 Co. 12. 9 11. 7. 16. 

10 Ed. 3. 1. z Inf. 662. Hub. 1, 51, 52, So. Carth . 
172. But where the writ Hull not abate for variance 
from the Rtgiilcr, fo that it be equivalent. See Hoi. 1, 
51, 52. What variance between a bond and the decla¬ 
ration abates the writ, fee lhb. 116. Walter v. Pi get. 
Mo. 645. 2 Roll. 147. 1 Cro. 8t)b. Hob. 18, 19, 20. 

In declaring on bond; . r th moll advifabic to omit the 
alias diB. for ’tis unneccflary. 

Where a demand is of two things, and it appears the 
plaintiff hath an adion only for -one, the writ may not 
be abated in the whole, but lhalj Hand for that which is 
good; but if it appear, that although he cannot have 
this writ which he hath brought for part, he may have 
another, the writ lhall abate in the whole, 11 R<p. 45. 
I Saund. 285. A writ 0 fejcBment lhall be abated, on its 


V. As to plca9 in abatement to the count < 5 r declaration* 
it h obfcrvablc, that after the party iuiug has declared, 
the party impleaded may demand oyer of the writ; and 
then, il there be any fault or infulliciency in the count 
for a caufe apparent in itfell", or if there be a nMrtancc 
between the count and the writ, or between thc^writ and 
a record, Specialty, l3‘c. .mentioned in the count, the 
party impleaded ought to lhew it, by his pleading. 
Tbeol. lib. 10. <\ 1. fill. 5. Fitz. Count, 27. 

One may plead in abatement of a declaration, where *tis 
by priginal; but if the adion be by bill, you muft plead 
in abatement of the bill only. 5 Mod. 1 44. A little 
vqfiuncc between the declaration and the bond pleaded, 
will not make naught the declaration; but uncertainty 
will abate it. Ploved. 84. The variance of the de¬ 
claration from the obligation, or other deed on which it 
is grounded, will fometimes abate the action; and if a 
declaration aflign wafte in a town not mentioned in the 
original writ, the writ of wafle lhall abate. Hob . 18, 38. 

Likewife where the declaration is otherwife defective, 
in not puiluing the writ, or not fetting forth the caufe 
of adion with that certainty which the law requires, or 
laying the offence in a different county from that in 
which the writ was brought. I New Abr. 6. 

It is a good plea in abatement that another aBion is 
depending for the fame thing ; tor whenever it appears on 
record, that the plaintiff' has fued out two writs againft 
the fume defendant, for the fame thing, the fecond writ 
ffiall abate j.and it is not neceffary that both fhould be 
pending at the time of the defendant’s pleading in abate¬ 
ment ; for if there was a writ in being at the time of 
firing out the fecond, it is plain the fecond was vexatious 
and ill ab initio. 9 H. 6. 12. Mo. 418, 539, 5 Co. 61, 
DoB. PL 10, 67. But it muft appear plainly to be for 
the fame thing ; for an aflize of lands in one county lhall 
not abate an aflize in another county, for thefe cannot be 
the fame lands. 4 H. 6. 24. DoB. PL 10. 

In general writs, as trejpafs , aftfe , covenant, where the 
fpccial matter is not aliedged, and the plaintiff is non- 
fuited befoie he counts; and the fecond writ is fued 
pending the other, yet the former lhall not be pleaded in 
abatement , becauie it does not appear to the court that it 
was for the fame thing ; for the Hr ft writ being general, 
the plaintiff might have declared for a uiftind thing from 
what he demanded by the fecond writ; but when the firft 
is a Ipccial writ, and fets forth the particular demand, as 
in a precipe quod reddat , See. there the court can readily 
fee that it is for the fame thing ; and therefore though the 
plaintiff be nonfuited before he counts, yet the firft 
lhall abate the fecond writ, i£ being apparently brought 
for the fame thing. 5 Co. 61. DoB. PL 11, 12, If an 
adion of debt, &r. be depending in an inferior court, 
a bill for the fume debt may be brought in any 
court in Weftminfter. 5 Co, 62. In an a&ion of 
debt, l£c. another adion depending in the courts of 
IVeftminJfer for the fame matter, is a good plea in abate¬ 
ment ; but a plea of an adion in an inferior court is not 
good, unlefs judgment be given. 5 Co. 68. 

If a fecond writ be brought teited the fame day the 
former is abated, *it lhall be deemed to be fued out after 
the abatement of the Hrft. Allen 34, 

Jf an adion, pending in the fame court, be pleaded to 
a fecond adion brought for the fame thing, die plaintiff 
may pray that the record may be infpeded by the court, 
or demand oyer of it, which if not given him in con¬ 
venient’time, he may fign his judgment. Dj. 227. 
Carth. 453, 417. 

VI. With refped to abatement by the dmifi of the 
king, or by the marriage, or death of the parties, it is to 
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be obferved, that 1. As to the demifi of the king at com* 
nttto law, all patents of juftices, conrnuifions civil and 
military, were thereby determined; alfo all fuits de¬ 
pending in the king's courts were difeontinued by the 
death of the king; fo that the plaintiffs were obliged 
to commence new aftions, or to have re-fummons or 
attachment on the former proceffes, to bring the de¬ 
fendant in; but to prevent the inconvenience, expence 
and delay which this occasioned, the Statutes of i Ed, 6. 
r. 7. 7^8 Will, 3. c. 27. and 7 Ann . c, 8. were 
made, which fee under title ^aerogatitoe* 

But proceedings on an information, in nature of a 
ftto warranto, are not abated by the demife of the crown. 
2 Stra, 728. Where the king brings a writ of error in 
fuare Bkpedit, it abates by his death. 2 Stra, 243. 

2. With refpeft to the marriage of the parties, cover¬ 
ture is a good plea in abatement, which may be either 
before the writ fued, or pending the writ. By the fir 11 
the writ is abated clefatio, but the fecond only proves the 
writ abatable; both are to be pleaded, with this dif¬ 
ference, that coverture, pending the writ, mull be 
pleaded, pofi ultimnm continuationem ; whereas coverture 
before the writ brought, may be pleaded at any time, 
becaufe the writ is de faflo abated; but if a feme foie 
takes out a writ, and after marries, the defendant was 
legally attached on fuch fuit, and therefore may plead in 
chief to it any defence he has; but fuch plea mull be 
puis darrein continuance, Doft. PI. 3. 1 Sid. 140. 
1 Leon. 168, 169. 

If a writ be brought by A. and B, as baron and feme, 
whereas they were not married until the fuit depended, 
the defendant may plead this in abatement; for though 
they cannot have a writ in any other form, yet the writ 
lhall abate, becaufe it was falfe when fued out. Fitz, 
Brief, 476. If a writ be brought again ft a feme covert 
as foie, (he may plead her coverture; but if Ihe ntglefts 
to do it, and there is a recovery againft her as a feme 
foie, the hulband may avoid it by writ of error, and may 
come in at any time and plead it. Latch 24. Stile 
254, 280. 2 Roll, Rep . 53. If an aftion be brought in 
an inferior court againft a feme foie, and pending the 
fuit Ihe intermarries, and afterwards removes the caufe 
by habeas corpus , and the plaintiff declares againft her as 
a feme foie, Ihe may plead coverture at the time of fuing 
the habeas corpus ; becaufe the proceedings here are de novo ; 
.and the court takes no notice of what was precedent to 
the habeas corpus; but upon motion on the return of the 
habeas corpus , the court will grant a procedendo. For 
though this be a writ of right, yet where it is to abate 
a rightful fuit, the court may refufe it; and the plaintiff' 
had bail below to this fuit, which by the contrivance he 
is cmfted of, and poliibly by the fame means of the debt. 
1 Salk. 8. 

In ejeftment againft baron and feme, after verdift for 
the plaintiff, baron dies between the day of Nifi prius and 
the day in Batik; adjudged that the writ Ihould Hand 
good againft the feme, becaufe it is in nature of a tref- 
pafs, and the feme is charged for her own aft; and 
therefore the aftion furvives againft her. So if the wife 
had died, the baron fbould Jave judgment entered againft 
him. Cro. Jac. 356. Cro. Car. 509. I Roll. Rep. 14. 
Moor 469. ' 

If a feme foie plaintiff, after verdift, and before the 
day in Bank, takes hulband, Ihe lhall have judgment, 
and the defendant cannot plead this coverture, for lie has 
no day to plead it at. Cro. Car . 232. I Bstlft.$. 

If an original be filed againft a feme foie, and before 
the return (he marries, you. may declare againft her with¬ 
out taking notice of her hulband, for her intermarriage 
is no abatement of the writ in faft, but only makes it 
abateable. Cmb. 449. 1 Roll* Rif* S 3 * 

Tis now in general held, that if a fern file commences 
an aftion, and pending the fame marries, the fait is 
abated, but that it is otherwife with refpeft to a feme 
foie defendant, as Ihe lhall not take advantage of her 
own aft. . 

As to pleas in abatement by the death of parties, the 

f eneral rule is, that whenever the death of any party 
appens pending the writ, and yet the plea ts in the 
fame condition at if foch party were living, there fuch 


i death makes no alteration or abatement of, the writ. 

I Hevi Ahr. 7. 

The death of the plaintiff did in all cafes abate the 
writ before judgment, till the fiat. 6 & 9 W. 3. <•. u . 
by which neither the death of plaintiff or defendant lhall 
abate it,^ if the aftion might be originally profocutcd by 
and againft the executors or adminiftrators of the parties ; 
and if there arc two or more plaintiff or defendants, and 
one or more die, the writ or aftion lhall not abate, if 
the caufe of aftion furvives to the furviving plaintiff 
againft the furviving defendant, &c. St at. ibid. 

Before this ftatute it was held, that if there were two 
executors, and they brought an aftion of debt, and one 
of them died, that the writ Ihould not abate; for in this 
-cafe fummons and feverance lies, after which the one 
executor does not proceed for a moiety, but for a whole, 
as reprefentative of the teftator. Cro. Eliz, 652. Co. 
Lit. 139. 1 Leon. 44. So in a quart imp edit , by two 

jointenants, and one is fummoned and fevered, and the 
fevered perfon dies, the writ lhall not abate, becaufe the 
advowfon is an intire thing, and he proceeded for the 
whole, after the feverance; and fo he may after the death 
of the fevered jointenant. Dyer 279. 

If there were feveral defendants in the original aftion, 
and one died, the writ did not abate; becaufe there being 
a joint demand, it furvives againft, the refidue; but in this 
cafe there muft be a fuggeftion on the roll, becaufe it 
would be error to give judgment againft a deceafed perfon. 
Hard. 151, 164. Stile 299. 3 Mod. 249. Cro. Car. 

426. I Jones 367. 1 Rot. Abr. 756. 1 Show. Rep. 

186. But in a writ of error, if there be feveral plain¬ 
tiffs, and one dies, the writ lhall abate, becaufe the writ 
of error is to fet perfons in fiatu quo, before the erroneous 
judgment given below; and they that are plaintiffs in 
error were diftinft fufferers in the judgment, lince there 
might be different executions iffued thereupon, and dif¬ 
ferent reprefentatives were by fuch judgment affefted; 

[ and by confequence the furvivor cannot profecute the 
writ of error for the whole, left by a collufive perfuafion, 
or by negligence or deiign he Ihould hurt the repitfen ta- 
tive of the deceafed. Bridg. 78. Telv. 208. 10 Co. 

135. 1 Vent. 34. 1 Sid. 419. cont. But if any of the 

defendants in error die, yet all things (hall proceed, 
becaufe the benefit of fuch judgment goes to the furvivor, 
and he only is to defend it. Sid. 419. Yelv. 208. 

1 L Rapt. 439* In an audita querela, by two, the 
death of one lhall not abate the writ; for the furvivor 
is not to be reftored to any thing he has loft, but to dif- 
chargc himfelf of the execution; and thereupon, not¬ 
withstanding the death of the other, he may proceed for 
a difeharge in toto for himfelf. 1 Vent. 34. 3 Hen. 7. 1. 
3 Mod. 249. If there be feveral perfons named as 
plaintiffs in the writ, and one of them was dead at the 
time of purchafing^ the writ, this may be pleaded in 
abatement ; becaufe it falfifies the writ; and becaufe the 
right was in the furvivors, at the time of fuing the writ, 
and the writ not accommodated, as the cafe was. 20 
Hen, 6. 30. 18 E. 4. I. 2 H. 7. 16. 1 Brov/nL 3, 4. 

Clift Ent. 6. Raft.Ent.ii6. 

By ftat. 17 Car. 2. c. 8. <made perpetual by 1 Jae. 2. 
c. 17.) it is enafted, that the death of either of the par¬ 
ties between verdift and judgment, lhall not be alledged 
for error, fo as judgment be entered within two terms 
after fuch verdift. 

Secondly; of the time and manner of pleading in abate¬ 
ment. 

A plea in abatement muft be put in within four days 
after the return of the writ, becaufe the perfon coming in 
by the procefs of the court ought not to have time to de¬ 
lay the plaintiff. Lutw. 1181. Hob. 19. 2 Stra. 
1192. 

But if a declaration be delivered again ft one in cuftodr, 
lie has the whole term to plead in abatement. Salk. 

j.?. 

If the .declaration bf delivered in the vacation, or fo 
late in term, that defendant is not bound to plead to it 
that term; he may pleatl in abatement, within the firft 
four davs of next term. 

As pleas in abatement enter not into the merits of the 
caufe, but are dilatory, the law has laid the following re* 

C ftriftiena 
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ftr^hons on them. Firft, By the ftatute of 4 fcf 9 4 **' I 
cap* 16. for amendment of the law, no dilatory plea is to ] 
be received unfefs on oath, and probable caufe ihewn to 
the court. Secondly, No plea in abatement lhaU be re¬ 
ceived after refpondeas oufltr* for then they would be 
pleaded in infinitum . 2 Saund. 41. Thirdly, That they 

are to be pleaded before imparlance. See Tel-v. 112. 
1 Lutw. 46, 178. 2 Lutw. 1117. D08. Pla. 224. 

Except where antient demefne is pleaded; for this may 
be done after imparlance, becaufe the lord might reverfe 
the judgment by writ of difccit, and it goes in bar of the 
a&ion itfclf. Far this fee Dyer in marg. 210. Stile 30. 
Latch 83. 5 Co. 105. 9 Co. 31. Han. Ent. 103. 

Fourthly, That when ifliie is joined on them, if it be 
found again ft him who pleads fuch dilatory plea, it Shull 
be peremptory. 2 Show. Ret. 42. 6 Mod. 236. 

With refpud to pleas to the jurifdifticn of the court, 
it is to be obferved, that the defendant mull; plead in pro¬ 
pria perfona ; for he cannot plead by attorney without 
leave of the court firft had, which leave acknowledges 
the jurifdi&ion ; for the attorney is an officer of the 
court; and if he put in a plea by an officer of the court, 
that plea muft be fuppofed to be put in by leave of the 
court. 1 New Ahr . 2. 

The defendant muft make but half defence, for if he 
makes the full defence quando & ubi curia cosfideraverit, 
&c. he fuhmits to the jifrifdiftion of the court* Lutw. 9. 

1 Show. Rep. 386. 

If a plea is pleaded to the jurifdiHion of th$ court, it 
ought to conclude with a prayer of judgment in this 
manner, viz. The jaid defendant prays judgment, whether 
the court will take any farther cognizance of the fqid plea. 

1 Mod. Ent. 34. 

As to pleas in difability of the plaintiffs they may not 
be pleaded after a general imparlance. 1 Lutw. 19. It 
may be added, that in ; pleading outlawry in (friability in 
another court, the antient way was to have the record of 
the outlawry itfclf fub pede jigilli by certiorari and mit¬ 
timus 1 but this being very expenfive, it is now fufficient 
to plead the capias ut lag at uni under the feal of the court 
from whence it iffues; for the iffuing of execution could 
not be without the judgment; and therefore execu¬ 
tion is a proof to the court that there is fuch a judgment, 
which is a proof that the defendant’s plea of matter 
of record is proved by a matter of record $ and confe- 
quently appears to the coart not to be merely dilatory ; 
and therefore on fbewlng fuch execution, if the plaintiff 
Will plead nul tiel record the court will give the de¬ 
fendant a day to bring it in. Co. Lit . 128. Do ft. PUcit. 
tit. Outlawry . But where excommunication is pleaded, it 
is noit (Sufficient to (hew the writ de excommunicato capiendo 
under the feal of the court; for the writ is no evidence 
of the continuance of the excommunication, ftnee he 
may be affoiltd by the biihop, and that will not appear 
in the king’s court, becaufe fuch aflojlment is not re¬ 
turned into the king’s court from whence the fignficavit 
is (ent. 

If a plea fo abatement be pleaded to the perfon of the 
plaintiffs there: it muft conclude, if he ought to be compelled 
to answer, x Mod. Ent. 34. If it be pleaded to the 
writ, then, the plea conclude* with the prayer of judgment 
of the writs and that the writ may be quajhed. When it 
is to the a#ion of the writ, there he (hould (hew that the 
party ought not to have that writ, but by the matter 
of his plea (hould intimate to him how he (hould have 
abetter. Latch 17R. Refpondcre \ton debet is a proper, 
beginning to a plea to the .jurijdiilion of >he court, but 
a plea of ne unques executors ought to begin with petit 
jftdic* do hilL 5 Mod. 132, 133, 146. 1 Saund. 283. 

2 Saund. 07, 189, 190, 339. Lutw. 44. Show. 4. 
In a replication to a plea in abatement where mat¬ 
te? of fa& is pleaded, the plaintiff muft pray his da¬ 
mages. Vide I L. Raym. 339, 554. a L. Rqym. 
1022. If upon iffue verdift be found for him he 
(hall have final judgment ; bat where matter of law 
is pleaded, the plaintiff muft only maintain his writ. 

3 Anne in B. R» If one pleads matter of abatement* and. 
conclude in bars Et petit judicium Ji atiiomm habere debets 
though he begins in abatement , and the matter be alfo.in 
abatement , yet the conclujion being in bar , luaki?* i$ a bar ; 
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and the reafon is, becaufe ycu admit ^ewrf by- ex¬ 
cluding fpecially againft the aSita. it H. o. *7. 3* 

H. 6.17. 36 H. 6. 18. aa H. 6. S 3 6 - 1 4. 

z l. Raym. 1018. If a man plead, matter in bar, and 
ctmcludcs in abatement, it fttall te taken for a plea in ar, 
from the nature and reafon of the thing > for the plaintiff 
can have no writ if he has not a caufe of action, ano 
therefore the court will ukc the plea to be in bar. 37 
II. 6. 24. 36 H. 6. 24. 2 Mod, 6. 

As to the conclusion of a plea in abatement, vide x L. 
Raym . 337, 593. 

A plea was held good in bar, though pleaded in abate¬ 
ments and the defendant hath his election to plead, either 
in bar or abatement; the nature of a plea in abatement 
is to intitle the plaintiff to a better writ r*upd 8 hath 
been exprefely relblved, that where the plea istin abate¬ 
ment, and it is of neceffity that the defendant hjuft dif* 
ciofe matter of bar, he (hall have his election to take it 
cither by way of bar or abatement. • 2 Roll. Rep. 64. 
Salki/l V. Shilton. In (hort, whatever deftroys the plain¬ 
tiff's atiion, and di&bles him for ever from recovering, 
may be pleaded in bar. But the defendant is not al¬ 
ways obliged to plead in bar, but may plead in abate¬ 
ment* as in replevin for goods, the defendant may plead 
property in hunfelf, or in a (hanger, either in bar or in 
abatement , for if the plaintiff cannot prove property in 
himfelf, he fails of his a&ion for ever; and it is of no avail 
to him who has the property if he lias it not. 1 Vent. 
249. 2 Lev. 92. 1 Salk. 5, 92. Carth. 243. 

Where matter of bar may be pleaded in abatement* 
vide 2 L. Raym. 1207, 1208. Hackett V. Tilly . 

Thirdly, Of the judgment in abatement. If iffue be 
taken upon a plea to the writ , judgment againft the de¬ 
fendant is peremptory ; but if there be a demurrer* it is 
then only that the plaintiff anfwer over. Latch 374* 
Yelv. 12. Allen 66. Upon a judgment i rtwafte for the 
damages recovered, the defendant demurs partly in abate¬ 
ment, and partly in bar* the court (hall give judgment in 
chief. Show. 255. If tha defendant imparls to a day in 
a perfanal action, and does not appear at that day, judg¬ 
ment final (hall be given againft him; for the default is 
peremptory as to him.; and there is no procefs to bring 
him into court again. 38 H. 6. 33. Bo in debt, if the 
defendant pleads in abatement to the writ, to which the 
plaintiff imparls, and at the day given, the defendant 
makes default, judgment final is upon the default, though 
the plea was only in abatement, iq E. 4. 7. Mod. 
Cafes 5. Where matter of abatement is pleaded in bar, 
there (hall be judgment in chief. 1 Lev. 291. The 
judgment for the defendant, on a plea in abatement, is 
quod breve, or narratio caffetur ; i( iffue, be joined on a 
pica in abatement , and it be found for the plaintiff, it 
(hall be peremptory againft the defendant, and the judg¬ 
ment (hail be quod recuperet* becaufe the defendant cjiufing 
to put the whole weight of his caufe upon this iffue, 
when he might have bad a plea in chief, is an admit-, 
tance that lie had no other defence. Telv. 112, 2 

Skonv. 42. Str. 532. 

In abatement* if iffue is joined on a matter of fa8* and 
found for the plaintiff, the jury who. try thak iffue (hall 
affefs the damages.—If these^s a demurrer to the pica, 
and adjudged for plaintiff, then a refpondtas ottfier is 
awarded. 

3 bamttcntugi, Is a word of art, and fignifies an entry 
by interpofition. Co. Lit. 2tf. Vide Plea , Writs, dec. 

Sffeato?* Is a peefon that abatrth or entercth into a 
; houfe or land, void by the death of him that laft poffeffed 
the fame, before the. heir takes poffeffiQn,, and by that 
means keeps out the, heir. Old Nat. Mr. 115. 

Is any thing diminished ,—Mmm abatuda, 
is money dipped or dumniffied in value; Ji tempore fain - 
tionii hate moneta futrit abatuda five deteriorata. Charta 
Simonis QomitL Leiceftriar, anno 1290. 

fcbba f abbotiad h the feme as ta the government 
of a religious houfe, and the revenues thereof, fubjeft to 
an abbot* as a bilhoprick is to a biihop. This word is 
ufed in feme of our antknt grants, particularly anno 34 

35 H. 8. in a grant to the countels of Pembroke . 

or abbot* (abbas, in Latin, in French abbe* and 
in Saxon ablfud) Is a (piritual lord or governor, bavins 

the 
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tHt rule of a religious houfe. The word is ttlfo fcy fome 
derived from the Syriac abba pater. Of thefe abbots 
here in England fome were elective, fome prcfeatative j 
and fome were mitred, and fome were not 5 fuch as were 
mitred had epifcopal authority within their limits* being 
exempted from the jurifdiftion of the diocefan; but 
the other fort of abbots were fubjeft to the diocefan in all 
fpiritual government. The mitred abbots were lords of 
parliament, and called abbots fovereign, and abbots general* 
to diltinguilh them from the other abbots. And as there 
were abbots, fo there were alfo lords priors, who had 
exempt jurifdiftion, and were likewife lords of parlia¬ 
ment. Some reckon twenty-lix of thefe lords abbots and 
priors that fat in parliament. Sir Edw. Coke fays* there 
were tweaty-dfeten parliamentary abbots and two priors. 
Co. Lit . In the parliament 20 R. 2. there were but 

twenty-live; but anno 4 Ed. 3. in the fummons to the par¬ 
liament at Print on more are named. And in Monafticon 
Anglic anum there is Wo mention of more, the names of 
which were as follow : abbots of St. Aufiin's Canterbury, 
Ramfey, Peterborough, Croyland , Evefbam , St. Bonnet de 
tiulmo, Thornby, Colcbefter, Leicejler, PVinchcomb, Weft- 
minfter, Cirehcefter, St. Albans, St, Alary*s York, Shrew/-* 
bury, Selby, St. Peter*s Gloucefter, Maimfbury, Waltham, 

*Thorney, St. Edmond's, Beaulieu, Abingdon , Hide, Reading, 
Glafton bury, and Ojmy. —Aiid priors of Spalding, St., 
John's of Jerujnlem, and Lewes.' —To which were after¬ 
wards added the abbots of St. Auftin*$, Briftol, and of 
Bar deny, and the priory de Semplingham. Thefe abbeys 
and priories were founded by our antient kings and great 
'men, from the year 602 to 1133. An abbot with the 
monks of the fame houfe were called the convent, and 
made a corporation; but tnc abbot was not chargeable by 
the aft of his predeccfibr, unlefs it were under the com¬ 
mon feal, or for fuch things as came to the ufe of the 
houfe or convent. Terms de Ley 4. By llat. 27 Hen. 8. 
tap. 28. all abbeys, monaftcries, priories, lAc. not above 
the value of 200 /. per amt. were given to the king* who 
fold the lands at low rates to the gentry. Anno 29 H. 8. 
the reft of the abbots, i!lc., made voluntary fur renders of 
their houfes, to obtain favour of the king; and anno 31 
PC ft. a bill was brought into the houfe to confirm thofe 
farrenders; which palling, complcated the diflblution, 
except the hofpitals and colleges, which were not dif- 
folved, the firft till the 33d, and the laft till the 37th of 
11. 8. when commiffioners were appointed to enter and 
feize the faid lands, &c. 

.mm**-, An avencr or fteward of the ftables 1 the j 
word was foznetimes ufed for a common hoftler, pro¬ 
nounced ftiort in the middle fyliable.—Abbatis ad ceenam 
dat equis abbatis avenam. Spelm. 

' ShMcBmetlt, (abbrotamesetmt) The buying up of 
waxes before they are expofed to falc in a fair or market, 
a mi felling the fame by retail; which is a forcftalling of 
a market or fair. MS. de placit* coram rege Ed. 3. penes 
J, Trevor, Mil*. 

Sbbitttftitf? (from the French abouttr, to limit or 
bontxd) Are the buttings and boundings of lands, eaft, 
weft,: north, or fouth, foewing how the fame lie with re- 
fpeft to others $ as by what lands, highways, or other 
places, they are limited ana bounded. Camden tells us, 
that limits were diftinguiihed by hillocks railed in the 
lands called Betenfincs, whence we have the word batting. 
The tide* on the breadth of lands are properly adjacentes, 
lying or bordering 5 and th% ends in length aSettUttaes, 
nbuUlbg or bounding. And in old furveys, thefe laft 
are called bead-lands, from capkarc, to, head. The 
boundaries an &buttedt of corporation and church lands, 
aiuTof parities, are prtferved by an annual proceffion. 
And abuttalt or boundaries are of fevcral forts; fuch as 
bit fo ferca of hedges, ditehes and (tones in common Acids, 
Jbrooks,rivert, and highways, &c. of manors and lord- 
(hips. 

{abdicate) to renounce or refufe any thmg. 
TermxdnL# 5* 

%Mmt§u $ fjobdicatioJ In general, is where a ma- 
mftrate, or perfon k> ofttes* renounces and gives up'the 
Sum,, before die tern of fervice is expired* And this 
wood is frequently confounded with resignation, but 
from \ m that abdication is done puftdy and 


fimply j whereas reftgnation is in fhvoOr of feme other 
peribn. Cbamb Di£L *Tis (aid to be a renunciation, 
quitting and relinquiflung, fo as to have nothing further 
to do with * thing; Or the doing of fuch aftiona as are 
inconfiftent with the holding of it. On king James's 
leaving the kingdom, and abdicating the government, 
the lords would have had the word defmion made ufe of; 
but the commons thought it was not cotnprehenfive 
enough, for that the king might then have liberty of re¬ 
turning. Abdication Debates . The Scots called it a for¬ 
feiture of the crown, from the verb forisfacio .—This word 
is fully can vailed in the Parliamentary Debates , on the 
abdication Of James II. 

An abditory or hiding-place, to hide and 
preferye goods, plate, or money; and is ufed for a cheft 
in which reliques are kept, as mentioned in the inventory 
of the church of York, Mon. Ang. p. 173.— Item nnum 
coffeur , & una pixis de Ebore ornata cum argento deaurato , 
item tria abditoria, l$c. 

H&eehfSs From the French abecher * to feed, is an old 
word, which fignifies to be fatisfied. 

^beremurber, (dberemurdrum) Plain, or downright 
murder; as diftinguiihed from the lefs heinous crimes of 
maullaughtcr and chancemedley. It is derived from the 
Saxon cebere, apparent, notorious, mdmord, murder; and 
was declared a capital offence, without line or commuta¬ 
tion, by the laws of Canute , cap. 93. and of Hen . I* cap, 
13. Spelm. 

9 bet, (abet/are) From the Saxon a, and bedan or be- 
teren, to ftir up or incite ; or from the French boater, itn- 
pellere or exeitare . In our law it fignifies as much as to 
encourage or fet on ; the fubftaniive abetment is ufed for 
an encouraging or inftigation. Staundf. PL Cr. 105* 
And abettor (abet tat or) is an inftigator or fetter on ; one 
tliat promotes or procures a crime. Old Nat. Br. 21. 
Abettors of murder are futh as command, procure* or 
counfel others to perpetrate the murder; and in fome 
cafes thefe abettors lliall be taken as principals, in oilier* 
but as accefiaries j their prefence or ubfenoe, at the time 
of committing (he faft, making the difference. Co. Lit . 
475. Vide Acceffaries. Hawk. P. C . part 2. tit. Ac- 
ceffary, under letter B. and tit. Appeal, under letters R* $» 

^bepance, or abbayanee, (from the Fr. buyer) To cx- 
peft. It is what is in txpe&ation, remembrance, and in¬ 
tendment of law. By a principle of law, in every land 
there is a fec-fimple in feme body, or it is in abeyance j 
that is, though for the prefent it be in no man, yet it is 
in expeftancy belonging to him that is next to enjoy the 
land. Co. Lit. 342. Lit. c. Difcontin. If a man be a 
patron of a church, and prefects one to the fame, now 
the fee of the lands and tenements pertaining to the rec¬ 
tory is in the parfon; but if the parfon die, and the 
church become void, then is the fee in abeyance, until 
there be a new parfon preferred, admitted, and indufted; 
for the patron hath not the fee, but only the right to pre¬ 
fent, the foe being in the incumbent that is preferred. 
Terms de Ley 6. The frank-tenement of the gkbe of a 
parfon age, during the time the parfonage is void, is in 
no man ; but in abeyance or expectation, belonging to 
him who is next to enjoy it. If a masi makes a feafe for 
life, the remainder to the right heirs of J, S. the fee- 
Ample is in abeyance until J* S. dies. Co. Lit . 342. In 
this cafe the remainder palfeth from the grantor prefently; 
though it veils not prefently in the grantee, but is faid 
to be in abeyance until J. S. dies, after whofe death the 
heir has a good remainder, and it ccafes to be in abeyance. 
Terms do Ley. If lands be leafed to A. B. for life,, the 
remainder to another perfon for years, the remainder for 
years is in abeyance until, the death of the letfee, and then 
it ihaU veil in him in remainder as a purchafer, and as 
a chattel &4il goto his executors, 3 Leon. 23. Where 
tenant for term of another's life dieth, the freehold of the 
lands is 'm abtyance till the entry of the occupant. Fee- 
fimjfio abeyance cannot be charged until it comes in effe, 
fo 9# to bo^cercamly charged or aliened; though by pofe 
Ability it may foil every hour. Co. Lit. 378. wor ^ 
abeyance hath been compared to .what the civilians call 
bareditatetn jaceMeth ; for as the civilians fay lands and 
goods do Jaare, fo the common lawyers lay, that things 
in like are in abeyance, as the logicians tern* it en 
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pefte, or in itnderftading ; and as we fay in nubilus , that 
*S in confideration of law. See Plowd. Rep , Walftng- 
bants cafe. 

AfcgatO?fa, abgetorium > The alphabet, A, B, C, ($c. 
This feems to be an Irijh word. Mat. Wejhn. reports of 
St. Patrick — Abgctoria quoque 345 tS *0 amplius fcripftt, 
totidem epifeopns ardinawit —The Irijh ftill call the alpha¬ 
bet abghittin . 

3 btge 1 nt 0 | For abigens, Signifies a thief who hath flolen 
m?ny cattle, *vift. Si quis Jum furripnit fur frit, IS ft quit 
gregent abigevus trit. Brad. 1 . 3. cap. 6. 

Ability* The king's iflue are of ability to inherit in 
England wherefoever born ; and children of fubje&s born 
beyond fea, may inherit if their birth were within the al¬ 
legiance of the king. Stat. 2 5 Ed, 3. Stat. a. 42 Ed. 3. r. 1 o. 
or born out of allegiance, if children of natural born 
fubjfc£ts, 7 An . r. 5. declared to be natural born, 
4 Geo. 2. c. zi. 

Natural fubjeds may inherit, and make their title by 
anceftors born beyond fea. 11 IS \% W. 3. c. 6. 25 

Geo . 2. c. 39. Vide Naturalization . 

AbiftKtfng, I s underftood to be quit of amercements. 
It originally lignified a forfeiture or amercement; and is 
more properly mijhering or mijkering, according to the 
learned Spelman . Since, it hath been termed a liberty or 
freedom, becaufe wherever this word is ufed in a grant 
or charter, the perfons to whom made have the forfeitures 
and amercements of all others, and are thcmfelves free 
from the controul of any within their fee. RaftaVs Abr. 
Terms de Ley. 

Abjuration, (abjuratio) A forfwcaring or renouncing 
by oath, figaifies a fworn banilhment, or an oath taken 
to forfeke the realm for ever. Staundf. PL C. /. 2. r. 40. 

It hath alfo now another fignification, extending to the 
pet ion as well as place; as to abjure the Pretender by 
oath, whereby a man binds himfclf not to own any regal 
authority in the perfon called the Pretender, nor ever to 
pay him any obedience, tSc. Formerly, in king Edward 
the Confejfor’o time, and other reigns down to the 
22 If. d, (in imitation of the clemency of the Roman 
emperors towards fuch as fled to the church) if a man 
had committed felony here, and he could fly to a church 
or church-yard before his apprehenfion, he might not be 
taken from thence to be tried for his crime; but on 
confeflion thereof before the juftice, or before the coroner, 
he was admitted to his oath to abjure or forfake the 
realm; which privilege he was to have forty days, during 
which time any perfons might give him meat and drink 
for his fuftenance, but not after, on pain of being guilty 
of felony: the form of the oath you may read in an an- 
tient trafl, de Officio Coronatorum , and in Horn’s Mirror, 
lib. 1, But at laft, this punilhment being bot a 
perpetual confinement of the offender to fome fan&uary, 
wherein (upon abjuration of his liberty and free habita¬ 
tion) he would chufe to fpend his life, as appears by the 
flat, anno 22 H. 8. c. 14. It is enabled 21 Jac. 1. cap. 28. 

That thence after no fan&uary or privilege of fanc- 
tuary Ihould be allowed; whereupon this abjuration 
ceafed. 2 Injl. 629. An abjuration or deportation for 
ever into a foreign country, is a civil death, and called 
(by the Lord Coke) a divorce between hufband and wife; 
and the wife of fuch a perfon may bring actions, or be 
impleaded during the natural life of the hufband, which 
flie may not do in any other cafe : alfo fhe (hall have her 
dower or jointure, lie. Co. Lit. 133. This is where a 
perfon fuffers baniflimcnt for any crime. By flat. 35 
Eliz. Popifh rccufants not making the fubmiflion of con¬ 
formity, (Sc. are to abjure the realm. And by 1 W. 

& M. 13 W. 3. 1 Geo. 1, ISc. All perfons are to ab¬ 
jure the pretended prince of Wales ', and refilling the 
oath, are liable to divers penalties and forfeitures, ISc. 
This abjuration oath was invented for the fecurity of the 
crown, and the proteflant religion. See g>atl}0. 

Abolition, A deftroying or effacing, or putting out of 
memory: it alfo fignifies the lea\e given by the king, or 
judges, to a criminal accufer to defift from further profe- 
cution. Stat. 25 H. 9 . c. ti. * 

(abbreviare) Is derived from the French 
word albreger , to make fhorter in words fo as to retain 
the fenfe and fiibflance. And in the common law it fig- 
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nifies particularly the making a declaration or count 
fhorter, by fevering fome of ihe fubflance from it: a 
man is faid to abridge his plaint in affile j and a woman 
her demand in action of dower, where any land is put 
into the plaint or demand which is not in the tenure of 
the defendant; for if the defendant pleads non-tenure, 
joint-tenancy, ISc. in abatement of the writ, as to part 
of the lands, the plaintiff may leave out thofe lands, and 
pray that the tenant may anfwer to the refl. The reafon 
of this abridgment of the plaint is, becaufe the certainty 
is not fet down in fuch writs, but they run in general; 
and though the demandant hath abridged his plaint in 
part, yet the writ will be good for the remainder. Brook, 
tit. Abridgment, *uide 21 H. 8. c. 3. 

Abrogate, (abrogare) To difannul oi i * i f 3 kc tway any 
thing: as to abrogate a law, is to lay afide br repeal it* 
Stat. 5 IS 6 Ed. 6. r. 3. 

Abftntet0, or des abfentees , was a parliament fo called, 
held at Dublin 10 May 8 Hen. 8. And mentioned in let¬ 
ters patent, dat. 29 Hen . 8. 4 Co. Injt. 354. 

Abfotbt, (abfilntere) To ahfolve one excommunicated, 
or pardon, or fet free from excommunication. Vide 
^flbile. 

Sbfoltttfoili from Rome, high treafon, ISc. Stat. 23 
Eliz. c. 1. Sec Bull. 

Abfoniarc, Was a word ufed by the Englijh Saxons in 
the oath of fealty, and flgnified to ihun or avoid.—As in 
the form of the oath among the Saxons recorded by Mr. 
Somner ; In illo Deo, pro quo Jnnttum hoc JanSlificatum eft, 
molo ejfe nunc domino meo N. f delis iS credibilis, <S amort 
quod amor, IS abfoniare qod abfoniat, per Dei rc&um, IS ~ 
Jeculi eompetentiam. 

Abfquc hoc, (without this, that, CsV.) Are words of 
exception made ufe of in a tra<vtrfe\ as the defendant 
pleads that fuch a thing was done at B. ISc. abfque hoc » 
that it was done at, ISc. Mod. Ca . 103. 

Accap/rtIM, and accapitare, The fame with relief due 
to lords of manors.— Capitali domino accapitare, u e. to 
pay a relief to the chief lord. Fleta, /. 2, c. 50. 

Acceime ah Curtain, Is a writ that lies where a man 
hath received falfe judgment in a hundred court, or court- 
baron. It is direded to the fherifl; and ifliied out of 
the Chancery, but returnable into£. R . or C. B. And it 
in the nature of the writ de falj'o judicio, which lies for him 
that had received falfe judgment in the county-court. 

In the Regifter of Writs , it is faid to be a writ that lies 
as well ior juftice delayed, as for falfe judgment; and 
that it is a fpecies of the writ recordare , the IheriiF being 
to make record of the fuit in the inferior court, and cer¬ 
tify it into the king's court. Reg. Orig. 9. 56. F. N . B. 

18. Dyer 169. . 

Atcedaf ah Wtttemmitm, Where a ftieriff hath a writ 
called pane delivered to him, but fupprefl'eth it; this writ 
is directed to the coroner, commanding him to deliver a 
writ to the fherifF. Reg. Orig. 83. 

Acceptance, (acceptatioj Is the taking and accepting of 
any thing in good part, and as it were a tacit agreement 
to a preceding adt, which might have been defeated and 
avoided, were it not for fuch acceptance had. To Hate 
the law under this head, it # will be proper to confidcr 
the title, 

I. With regard to the acceptance of rtnx. 

II. To Jhm/o honv far the acceptance of one eftate JkaXl 

dtftroy another. • 

III. How far the acceptance of one thing jkall be m 
good bar to the demand of another. 

IV. Where the acceptance of money JhnU difebargt a 
bond; and what other J'atisfaction jkall be good. 

I. With regard to the acceptance of rent, it is neceflary 
to ihew, 1. Where fuch acceptance ihall confirm a leafe. 

1 Nelf. Abr. 7. 

If a biftiop before the ftatute 1 Eliz. leafed part of his 
bilhoprick for term of years, referving rent, and then 
died; and after another was made biihOp, who accepted 
and received the rent when due, by this acceptance^, the 
leafe was made good, which otherwife the new biihop 
might have avoided. It is the fame if baron and feme 
feited of lands in right of the feme, join and make a leafe 
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or feoffment, referving rent; and the baron dies, after 
whole death the feme receives or accepts the rent; by this 
the* leafe or feoffment is confirmed, and fhall bar her 
frdm bringing a cut in vita. Co. Lit. 211. Tenant in 
tail made a leafe for years, rendring 20,5* rent, and 
afterwards reieafed 19 s. and died ; the iffue in tail ac¬ 
cepted the lad. rent: the better opinion was, that by 
the acceptance of ^hc ihilling for rent he had affirmed 
the leafe, and could not diftntin for the 19 s. rent. 
Dyer 304. Tenant for life, remainder in tail; a Granger 
levies a line to him in remainder, who leafed the lands to 
the conufor, rendring lent, the tenant for life died, and 
the iffue in tail accepted the rent: adjudged, that by 
the fine and acceptance of the rent, the leafe was affirmed. 
Dyer 3£9 .f*d»ee Smith again ft Stapleton, Plowed. 418, 
434. Ltyfi and tenant; the rent is behind man; years, 
rhe tenant made a feoffment in fee, and the lord accepted 
the rent of the feoffee which became due in his time; 
adjudged, that b)*iuch acceptance he fhall lofe all the 
arrearages, and cannot avow for the fame. 3 Rep . 65. 
Penan? s cafe. Leafe for years, rendring rent, with a 
claufe of re-entry; the leffec paid the rent, which the 
leffor accepted, and put into a bag, but afterwards find- 
ir.g brafs money amongft if, he ref 11 fed to carry it awa)* 
and entered for the condition broken 5 but adjudged 
unlawful; becaufe after he had accepted the rent he is 
barred. 5 Rep. 113. Wade* s cafe. 

Acceptance of the next rent due,, at a day afterwards, 
will bar one to enter for a condition broken before by 
rcafon of non-payment of the*rent; becaufe the leffor 
thereby affirmeth the leafe to have continuance. Co. Lit. 
zii. And taking a diitrefs affirmeth the continuance of 
the rent; but if rent was due, at a day before, and there¬ 
by the condition was broken, one may receive that rent, 
and yet re-enter: and if he accept of part of the rent, he 
may enter for a condition broken, and retain the lands 
until he has the whole rent. 3 Rep 64. 1 Infl. 203. 

If an infant accepts of rent at his full age, it makes 
the leafe good, and (hall bind him. Plowd. 418* 

2. "Where the acceptance of rent (hall not make the 
leafe good. 

If a parfon, €f fc. makes a leafe for years not warranted 
by the ftat. 32 H. 8. but is void by his death; acceptance 
of rent by a new parfon or fucceffor will not make it 
good. 1 Saund. 241. And if a tenant for life make a 
leafe for years, there no acceptance will make the leafe 
good, becaufe the leafe is void* by his death. Dyer 46, 
239. 

Tenant in tail made a leafe for years, rendring r*nt to 
him and his heirs, and died; his fon and heir accepted 
the rent, and was afterwards executed for treafon, leaving 
iffue a fon ; the king accepted the rent, but that uid not 
make the leafe good, the lands being in his hands by the 
attainder, and not in the reverter. Dyer 115. Leafe 
for years, with condition, that the leffee Ihall not alien 
or allien, without the affeut of the leffor, and if, he did, 
that then the leffor Jhould 1 e-enter: he afiigned part of 
the land without affent, &c. and then the leffor before 
notice of the alignment, accepts the rent, and afterwards 
entered for the condition broken, and adjudged lawful; 
for the condition being collateral, he might aflign the 
land fo fccrctly, that it may be impofliblc for the leffor 
to know it. 3 Rep. 65, Penan? s cafe. Cro, Elix . 
453. S. C. Leafe tor twenty-one years, rendring rent, 
on condition, that if the leffee did lef any part of it 
above three years, then the leafe to be void, and that the 
leffor might enter; he let it out for three years, audio 
from three years to three years, during the term of 
twenty-one years, if he fo long lived; the leffor ac¬ 
cepted the rent of the affignec, and afterwards entered; 
this was preach of the condition, and the acceptance of 
it afterwards did not difpenfe with it, becaufe the ori¬ 
ginal leafe was void and determined, Crc. Car* 368. 
If tenant in tail make a leafe for years, to commence after 
his death, rendring rent, in fuch cafe acceptance of rent 
by the iffue will not make the leafe good to bar him, be¬ 
caufe the leafe did not take effect in the life of his an- 
ccftor. Plowd. 4)8. 

3. How far the acceptance of rent after alignment of 
the term ueftroys the privity of contract between the leffor 
4tnd the firft leffee. 
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If a leffor accepts of rent from ah affignee, knowing of 
the alignment, it bars him from action of debt againft 
the leffee; for the privity of contract is extinguifhed: 
but after fuch acceptance , the leffor or his affigns may 
maintain an a&ion againft the firft leffee upon lus covenant 
for payment of the rent. 1 Saund. 241. 3 Rep. 24. 

Acceptance of rent from the aflignec has been adjudged a 
fufficient notice of the alignment, fo that the leffor could 
not refort to the firft leffee. 2 Buljl. 151. 

Leffee for years afiigned his term, and died inteftate* 
the leffor brought debt againft liis adminiftrator, who 
pleaded the aflignment, and that the plaintiff had notice, 
and had accepted the rent of the aflignec: adjudged, that 
by the death of the leffee, the privity of contract was 
determined, and the aftion would not lie againft the 
adminiftrator. Cro. EL 715. and cited in Walker's cafe, 

3 Rep. 24. 

II. How far the acceptance of ent eftate Jhall deftroy an¬ 
other. 

If a leffee, for term of twenty years, accepts of a leafe 
of the fame land for ten years, by the lcfice’a acceptance 
of the new leafe, the term of tvVcnty years is determined 
in law. 2 Roll. Abr. 469. 

Leafe for years to R. B. rendring rent j the next year 
a leafe was made of the fame lands to the lady P.' for 
ninety-nine years; the next year the fame lands were de- 
mifed to the faid R * B. for fort) -jne years, who accepted 
the leafe, but that did net extinguilh hri firft leafe ; be¬ 
caufe the leffor by making the intermediate leafe to the 
lady P. had only a reversion, and could not afterwards 
give any intereft to 'R. B. but if it had not been for this 
intermediate leafe, then the acceptance of the fecond leafe 
for forty-one years had been a furrender of the firft. 
Hutt. 104. 

If a man hath a leafe for years, which is good in law, 
and afterwards accepts a new leafe of the fame land'., 
which is void in law, this is no furrender in law of the 
'good leafe. Hutt. ioi. Baker v. Willoughby. Wells v. 
Whitchwood , ibid. S. P. 

A man, in confideration of a marriage to be had with 
M. R . made an eftate to her for life of certain lands in 
full fatis faction of her dower; afterwards they mairicd, 
and the hulband died, and the widow brought a writ 
of dower againft the heir, who pleaded in bar the accep¬ 
tance of the eftate for life : adjudged no good plea; for 
fuch acceptance did not bar her of her dower at the com¬ 
mon law, becaufe Ihe had no title of dower when the 
acceptance was made; and befidcs no collateral accep¬ 
tance can bar any right of inheritance or freehold. See 
4 Rep. Vernon's cafe. 

A man made a leafe of a manor for thirty years, ex¬ 
cepting the wood, and afterwards made a leafe of 
the woods to the fame leffee for fixty years, and a third 
leafe to him of the manor for thirty gears, without any 
exception; refolved, that by the acceptance of this future 
leafe, the leafe for fixty years was furrendered ; becaufe 
by fuch acceptance the leffee had affirmed, that the leffor 
had authority to make a new leafe. 5 Rep. 1;. Ive?s 
cafe. 

In a fpecial vqrdift in trcfpafs, the cafe was, a leafe 
was made to hulband and wife for their lives, and after¬ 
wards they accepted a new leafe for themfclves and their 
fon; habendum to all three of them, a die dauts inden¬ 
ture, for the term of their lives with a letter of attorney 
to make livery; adjudged, that the acceptance of a fe¬ 
cond leafe, to commence a die datus , was a furrender of 
the firft, and this by the exprefs agreement in writing of 
the leffees themfelvcs; for other wife the leffur had no 
power to make a new leafe. Moor 636. 

III. How far the acceptance of one thing Jhall be a good 
bar to the demand of another. 

* Whcie the condition of a bond is to pay money, ac - 
ceftanfy of another thing is good. But if the condition 
is not for-money, but* collateral thing, it is otherwife. 
Dyer 56. 9 Rep. 79. # And the acceptance of uncertain 

things, as ctoftoms, Iftc. made over, may not be pleaded 
in fatisfa&ion of a certain fum due on bond, Cro. Car. 
192. If a woman hath tide to an clhte of inheritance, 
D no 
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as dower, &c. (he (hall not be barred by any collateral 
ffttitfii&ion or recoinpence: and no collateral acceptance 
can bar any right of inheritance or freehold, without 
fome release, &c, 4 Ref. 1. When, a man is entitled 

to a thing in grofs, he is not bound to accept it by parcels; 
and if a leflbr diftrains for rent, he is not obliged to ac¬ 
cept part of it; nor in a&km of detinue, part of the 
goods, &c, 3 Salk, 2. 

If a man be bound in 200 quarters of corn, with con¬ 
dition to pay 20/. the obligor may, by agreement, give 
the obligee any other thing in fatisfaflion of the money; 
but if the condition had been to pay 100 quarters of torn, 
there the acceptance of money, or any other thing, had 
not been good, becaufe the contract was not made for 
money, but for a collateral thing. Pry to'b cafe, 9 Rep . 
79. 

Debt upon bond, conditioned for the obligpr to make 
an affurance of fuch lands to fuch ufes as in the condition 
mentioned ; the defendant pleaded, that he had made a 
feoffment of the fame lands to other ufes than in the con¬ 
dition exp re fled, which the obligee had accepted ; and 
upon demurrer it was adjudged an ill plea; for the obli¬ 
gor ought not to vary from the ufes fer forth in the con¬ 
dition. I Brownl, 60. 

Acceptance of a Ife fum may be in fatisfa&ion of a 
greater liim, if it be before the day on which the money 
becomes due. 3 Buljl . 301. Thus in debt on bond; 
the defendant pleaded payment of the money according 
to the condition, £s?c. upon which they were at iflue, 
and the evidence was, that the defendant had paid the 
money before the day r.ppointed by the condition, and 
that the plaintiff had arcepted it: adjudged, this was a 
good difeharge of the bond, if it had been fpecially 
pleaded; but as the defendant had pleaded, it mult be 
found againft him, and fo it was. Godb . 10. 

Now, by the flat. 12 Ann . c, 16. payment after the 
day, fpecified in the condition, may be pleaded. — And 
*tis much to be doubted, whether the cafe in Godb . is 
law, for if the money was paid before the day, it muft 
have been paid at the day; and therefore paid according 
to the condition. 

The wife, whilft foie, in confidcration the plaintiff had 
expended 1500/. about her fuits, j>romifed to pay, &c, 
and in an atfion on the cafe againll hufband and wife, 
they pleaded that the plaintiff did not expend 10/. 
and that the heir made a leafe for years to the plaintiff to 
the u fc of the wife; to commence after her death, in re- 
compence of her dower, and that they agreed the plain¬ 
tiff fhould retain the leafe to his own ufe in fatisfadlion 
of his expcnccs, which he accepted ; and upon demurrer 
to this plea it was held ill, becaufc the agreement to ac¬ 
cept the leafe , being at a time to come, was not executed , 
but executory . Dyer 356. Onely v. Earl Rivers. 

IV. Where the acceptance of money find! difeharge a bond \ 
and what other fattsfacticn jhall be good. 

Where a Idler fum is paid before it is due, and the 
payment is accepted, ii Ihall be good in fatisfattion of a 
greater fum; but after the money is due, then a Idler 
fum, though accepted, ihall not be a fatisfaflion for a 
greater fum. Thus in debt upon bond, conditioned to 
pay 8/. &c. defendant pleaded payment of 5/. before 
the day mentioned in t. e condition, which the obligee 
accepted in fatisfattion of the bond; and upon demurrer 
this was adjudged a good a good plea. Moor 677. 

But payment after the day ot a Ufe fum is not good, 
as the bond is forfeited, at common law ; and there is not 
any ftatute to relieve. 

Debt upon bond of 1 61 , conditioned to pay S/. 10/. 
on a certain day ; the defendant pleaded, that before 
that day, he at the rcqueil of the plaintiff, paid to him 5 /. 
which he accepted in fatisfa&ion of the debt, and upon 
demurrer the plaintiff had judgment, becaufe the defen¬ 
dant had pleaded the payment of the 5 /. generally, with¬ 
out alledging, that it was fa fatisfaSion of the debt. It 
is true, t.e fets forth, that it was Accepted in fatisfa&ion 
of the debt, but it ought likewiit to be paid in fatisfac- 
tion, 5 517. Debt upon bond, conditioned, that 

in confidcration the plaintiff had paid 12/. to the defen¬ 
dant, he became bound to pay the plaintiff 12 L if he 
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lived one month after the date of that bond; and if not 
paid at that time, then to pay to him 14/. if he lived itx 
months after the date of the bond; the defendant plead¬ 
ed, that after the fix months, he paid the plaintiff 8 /. 
and then gaye him another bond in the penalty of 20 /. 
conditioned to pay him 10 /. on a certain day, in full 
fatisfa&ion of the other bond, and that the plaintiff did 
accordingly accept the faid bond; upon a demurrer to 
this pica it was held ill; f .r admitting that one bond 
might be given in fatisfa&ion of another, yet it cannot 
be after the other is forfeited, as it was in this cafe ; be¬ 
caufc after the forfeiture the penalty is veiled in the ob¬ 
ligee, and a iefs fum cannot be a fatisfadion for a greater. 
1 Lut . 464. 

It has been adjudged, that the acccptanc qq f one bond 
cannot be pleaded in futisfa&ion of anothcrol^uj. Cro, 
Car, 85. Moore 872. Cro. Elite, 716, 727.* 2 Cro, 
579. Thus in debt on a bond of 100/. conditioned for 
the payment of 52/. 1 or. on a certain day ; the defendant 
pleaded, that at the day, Sec, he and his fon gave a new 
bond of 100/. conditioned for the payment of 52/. ioj. 
at another day then to come, which the plaintiff'accepted 
in fatisfa&ion of the old bond ; and upon demurrer it was 
adjudged for the plaintiff, becaufe the acceptance of a 
new bond to pay money at another day, could not be a 
prefent faiisfadion for the money due on the day when it 
was to be paid on the old bond. Hob, 68. But it is 
otherwife where the fecond bond is not given by the ob¬ 
ligor, as in debt upon bond againft the defendant as heir, 
l 5 c, he pleaded, that his anccftor, the obligor, died imcJlaic, 
and that W, R. adminiftered, who gave the plaintiff 
another bond in fatisfaition of the former: there was 
a verdid for the defendant; and it being moved in 
arreft of judgment, this diftin&ion was made, that if the 
obligor, who gave the firft bond, had like wife given the 
fecond, it would not have discharged the firft; but in 
this cafe the fecond bond was not given by him whq 
gave the firft, but by his adminiftrator, which had 
mended the fecurity, becaufc he may be chargeable do 
bonis propriis ; and for that rcafon the fecond bond was 
held to be a difeharge of the firft. 1 Mod, 225. 

Ucceffacjf, acceftorius <vel accefforiuty, (particeps criminh) 
Is where a man is guilty of a felonious offence, not prin¬ 
cipally, but by participation, as by command, advice, 
or concealment, &c. 

The law relating to this title may be reduced under 
the following divihons: 

I. Of aceeffaries before the fact, 

II. Of aceeffaries after the fact, 

III. Of aceeffaries to felonies , by common Jay> and by 
ftatute, 

IV. Of the proceedings againft aceeffaries, 

I. An acceffary before the fadl is he, that being abfent 
at the time of the felony committed doth yet procure, 
counfel, command, or abet another to commit a felony, 
and it is an offence greater than the acceffary after; 
and therefore in many cafes clergy is taken away from 
aceeffaries before, which yet is not taken away from ac r 
ceffarics after, as in petit trenfbn, murder, robbery, and 
wilful burning, by 4 IA 5 P, IA M. e, 4. 1 Hale's Hift 

tory of tht Pleas of the Crown 615.T~If the qpmmandcr or 
counfellor be prefent, he is a principal. //. //. P. C . 
616. Words which found in bare pertniflion, make not 
an acceffary, as if A, fays lie? will kill J, S, aud B, fay*, 
you may do your pleafure for me, this makes not B, 
acceffary. 1 H,H.P,C, 616. zi Hen, 7. 36, 37. 
Cromp, 41 , b. If A, hire B, to mingle or lay poifon for 
C. and B. doth it accordingly, and C, is poifosed; B, 
though abfent, is principal, and A, is acceffary; but if 
A. were prefent at the mingling or laying of the pnifop, 
though both were abfent at the taking of it, yet b )th 
are principal, for they are both equally acting in thp 
poifoning. But if A, buys the materials of the poifon 9 
knowing and confenting to the deiign, and deliver them 
to B. to mingle and apply it, or lay it in the abfence 
of A. here it CscmbA. is only acceffary before. H, H, P , G, 
61O. See 3 hift, p, 50. State Tr, val. 1. p, 329, 
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There cannot be an accejfary before the in man- 
daughter, becaufe it is committed of a fudden, and un¬ 
premeditated. H. P. C. lie who counfels or com¬ 
mands any evil, fhall be adjudged accejfary to all that 
follows upon it, but not to any thing die. If a perfon 
commandeth another to beat fuch a perfon, and he beats 
him fo that he dies of his wounds, the perfon command¬ 
ing will be accejfary to the murder : but if the command 
had been to beat another perfon, or to burn fuck ahoufe, 
and he burns another, he that commandeth will not be accef- 
fary . 3 Inft . 51. If 1 command a perfon to do an unlawful 
atl, as to rob A. B. at one place, and he doth it at another; 
or to rob him on fuch a day, and he doth it not himfclf, 
hut procures another to do it; or to kill by pojfon, and 
he doth ifc by*piolence; in all thefe cafes 1 fhall be ac- 
tej/hry: bu^where the command is to kill A* B. and 
he killeth *A. P. this difference in fubilance will not 
make the commander accejfary . Plowd. 475. If a man 
counfels a woman go murder the child in Jajer womb, 
and the woman murder her child after it is born, he is 
qcctffary to the murder. Dyer 185. 

II. An acceflary after the fact . 4 

An accejfary after the fa St is he that receives, aflifts or 
comforts any man that hath committed murder or felony, 
which hath come to his knowledge; but this doth not 
extend to a woman who ifeceives or aflifts her hufband, 
though a hufband receiving his wife will be accejj'ary: 
and a fervant may be accejfary in relieving his matter, or 
•aflifting him in his efcape, (Ac. 3 Inft. 108. 

If the wife alone, the hufband being ignorant of it, do 
knowingly receive a felon, the wife is acceflary and not 
the hu/band. 1 H. H. P. C. 621. 

But if felons come to the houte of p. and M. his wife, 
and Af. know them to be felons, though D . doth not, 
and both D. and AT. receive and entertain them, but M. 
confents not to the felony: adjudged, that this makes not 
£f. acceflary. 3 Inft. 108. cap . 47. cites Mich. 37 E. 3. 
Dey s cafe. 

But if the hufband and wife both receive a felon know¬ 
ingly, it fhall be judged only the ad of the hufband, and 
the wife fhall be acquitted. 1 H* H. P . C. 6? j. 

If a felon comes to the houfe of another, and he permits 
him to efcape without arreit, knowing him to have com¬ 
mitted felony, this doth not make a man 4 uctjfary ; but 
if he take money of the felon to fuffer fuch efcape, it 
makes him an accejfary: and lb it is if he fhut the fore 
door of his houfe, whereby the purfuers are deceived, for 
here is not a bare omiflfon, but an a£t done. 1 Hale's 
Hi ft. P. C . 619. 

By flatutc 3^4 W. M. c. 19. “ Receivers of 
ftolen goods knowing them to he ftolen, arc to be deemed 
acceflaries after the fad, and fuffer as fuch.” But bccaufe 
thefe receivers often concealed the principal felpns, and 
thereby eft aped bring punifhed as acceflaries j therefore 
by 1 An. c. 9. it is enacted, that “ whofoever (hall buy 
or receive ftolen goods, knowing them to be ftolen, may 
be profecuted for a mifdemeanor , and punifhed by fine 
and imprifonment, tho’ the nrincipal felon be not con¬ 
victed ”; and this fhall exempt them from being punifhed 
as acceflaries, if the principal fhall afterwards be con¬ 
victed. But by 1 An. c. 31. it is ena&ed, that if any 
perfon fhall receive or buy knowingly any # ftolen goods, 
or knowingly harbour or conical any felon, he fhall be 
taken as accejfary to the felon, and fhall fuffer as a felon.” 
This ftatute does not take away the benefit of clergy; 
but by flat. 4 Geo. 1. fuch perfon may be tranfported for 
fourteen years. And by this laft-mentioned ftatute it is 
alfo enaded, that “ whofoever fhall take a reward under 
the pretence of helping any one to ftolen goods, fhall 
fuffer as a felon, as if he himfelf had-ftolen them, mM$ 
he caufe fuch felon to be apprehended and brought to 
trial, and give evidence againft him.” Upon this claufe 
the famous Jonathan Wild was convided and executed, 
to Geo. 1. Vide 10 Geo. 3. a new ad againft receiving. 

Likewife if any perfon, knowing another to have cosin- 
jnitted piracy, Aral on the land or fea receive, entertain, 
or conceal him, or receive or take intp their enftody any 
ihip, veflel, or goods, which have been piratically taken, 


fliall be adjudged acceflary to the piracy, 11 IS t e W. 5. 
cap. 7. / 9. 

Acceflaries after the fad can only be in felonies, and 
in thofe felonies, where by the law, judgment of death 
regularly ought to enfue; and therefore there is no ac- 
cefl’ary in petit larceny, homicide per infortunium* or 
homicide ft defendendo. 1 H. H. P. C. 6j8. 

III. Qf acceffaries to felonies by common law and by fta- 
tute. 

As to felonies at common law it is fuid, that acceflaries 
both before and after arc included; and as to felonies by 
ad of parliament; regularly if an ad of parliament enad 
an offence to be felony, though it mention nothing of ac¬ 
ceflaries before or alter, yet virtually and confequenrially 
thofe, who counfel or command the offence, arc accef- 
faries before, and thofe that knowingly receive the of¬ 
fender, arc acceflaries after; as in the cafe of rape 
made felony by the ftatute of Wcftminfter z. <“,34. 

2 H. U. 1 \ C. 013. 2 Inft. 434. Staundf. P. G . lib. 1. 

c. 47. But if the ad of parliament, that makes the felony,, 
in ^xprefs terms comprehend acceffaries before , and 
makes no mention of accqffaries after , namely, receivers 
or comforters, there it feems there can be no acceflaries 
after; for the expreflion of procurers, councilors, abet¬ 
ters (all which import acceflaries before) makes it 
evident, that the law-makers did not intend to include 
acceflaries after, which is an offence of a lower degree than 
acceflaries before; as the ftatute of 8 Wn. 6. c. 12. for 
Healing of records, the ftatute of 33 Hen. 8. c. 8. for 
witchcraft, iAc. 1 H. H. P. C. 614. 

In the higheft capital offence, namely, high treafin , 
there are no acceflaries, neither before nor after; for all 
confenters, aiders, abetters, and knowing receivers and 
comforters of traitors are all principals. 1 If. H. P. C . 

613. 

In cafes that arc criminal but not capital, as in trefpaftt 
mayhem, or preemunire , there are no acceflaries, for all 
the acceffaries before are in the fame degree as prin¬ 
cipals ; and acceflaries after by receiving the offenders 
cannot be in law under any penalties as acceflaries, un- 
lefs the ads of parliament that induce thofe penalties, do 
exprefly extend to receivers or comforters, as fomc do. 
i H. If. P. C. 613. And though generally an ad of 
parliament, creating a felony, fenders (confequentialty) 
acceffaries before and after within the fame penalty, yet 
the fpecial penning of the ad of parliament in fuch cafes 
fometimes varies the cafe. Thus the ftatute of 3 Hen. 7. 
c. 2. fur taking aw^y maidens, kAc. makes the offender, 
and the procuring and abetting, yea and wittingly re¬ 
ceiving alfo, to be all equally principal felonies, and 
excluded of clergy. 1 H. H. P. C. 614. 

In what cafes acceflaries are excluded from clergy, fee 
the quarto edition o {The Statutes at Large* title Acceffaries, 
under the head of Felonies without Clergy. 

IV. Of the proceedings againft acceffaries. 

By the ftatute 2 & 3 Ed. 6. c. 24. the acceflary is in- 
didable in that county where he was acceflary, and fhall 
be tried there, as if the felony had been committed in 
the fame county; and the juftices, before whom the 
acceflary is, fliall write to the juftices, lAc. before whom 
the principal is attainted, for the record of* the attainder. 
1 Hale's Hift . P . C. 623. This writing is to be by writ 
in the king’s name, under the tefte of the juftice fo fend¬ 
ing it. Dyer 253* b. The acceflary may be indided in 
the feme indi&ment with the principal, and that is the 
beft and moft ufusu way; but he may be indi&ed in an¬ 
other indi&mcnt, but then fuch indi&ment muff con¬ 
tain the certainty and kind of the principal felony. 
1 H. H. P . C. 6f 3. Formerly it was held, that the ac- 
ceflary might be tried and punifhed as if the principal 
had been attainted; and this, although the principal 
warftednutted to his clergy, pardoned, or otherwife deli¬ 
vered Before attainder, fiy flat. 29 Gee. 2. c. 30. the 
buyer or receiver of ftolen lead, iron, copper, brails, bell- 
metal, or folder, may be ednvifted, although the principal 
hath not been convided, and fhall be tran (ported for 
fourteen years. If the principal be erroneouily attainted, 
yet the acceflary fliall be put to anfwcr, and fhall not 
2 take 
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take advantage of the error in that attainder; but the 
principal reveiTing the attainder, reverfeth the attainder 
of the acceflary. I //. //. P. C. 625. 

Where the principal is not attainted, but difeharged 
by being burnt in the hand only, the acceflary after the 
faft ought to be difeharged without burning in the hand, 
on being put to bis book. Cro. Car . 566. //. 3. HU). 
15 Car. B. R. Stevens'* cafe. 

The accertary fhall not be contained to anfwer to his 
indictment, till the principal be tried ; but if he will 
waive that benefit, and put himfclf upon his trial before 
the principal be tried, he may; and his acquittal or con¬ 
viction ur on fuch trial is good. But it feems ncccffary in 
fuch cafe to refpite judgment till the principal be con¬ 
victed and attainted ; for if the principal be after ac¬ 
quitted, that conviction of the acceflary is annulled, and 
no judgment ought to be given again ft him ; but if he 
be acquitted of the acceflary, that acquittal is good, and 
he fhall be difeharged. 1 H. H. P. C . 623, 624. 

It feems to be fettled at this day, that if the principal 
and acceflary appear together, and the principal plead 
the general iffue, the acceflary fhall he put to plead alfo ; 
and that if he likewife plead the general iflue, both may¬ 
be tried by one inqucil; but that the principal rnuft be 
Jfirft convicted ; and that the jury fhall be charged, that 
if they find the principal Not guilty, they fhall find the ac- 
ceffary Not guilty. But it feems agreed, that if the prin¬ 
cipal plead a plea in bar, or abatement, or a former ac¬ 
quittal, the acceflary fhall not be forced to anfwer, till 
that plea be determined : for if it be found for the prin¬ 
cipal, the acceflary is discharged; if again ft the principal; 
yet he fhall after plead over to the felony, and may be 
acquitted. 1 H.H.P.C. 624. 2 Heewk. 323. Where 

there are two principals, the attainder of one of them 
gives fufficient foundation to arraign the acceflary. Jink . 
Cent. 76. Vide Hawk. P. C. tit. Acceflary. Sec jfljtor&cr 

fMltCtpAi, 

^CCOlAj An hufbandman who came from fome other 
parts or country to till the lands, eo quad adrenic ns terram 
colat.—*And is thus diftingui/hed from Incola, viz. Ac- 
cola non propriam , propriam colit Incola terram. Du 
Frcfnc. 

ICCOUDC, (from the French accollcr, collum amplest) 
A ceremony ufed in knighthood by the king's putting his 
hand about the knight’s neck. 

25 ccompt, ( computus ) Is a writ or aftion which lies 
againft a bailiff or receiver to a lord or others, who by 
rcafon of their offices and bufinefl'es are to render accompt, 
but refufe to do it. F. N. B. 116. 

This aft ion is now feldom ufed, but it lies in the 
following cafes: 

If a perfon receives money due to me upon an obliga¬ 
tion, I may cither have an aftion of accompt againft 

him as my receiver ; or aftion of deb/, or on the cafe, as 
owing me fo much money as he hath received. 1 l,til. 
33. If I pay money in my own wrong to another, I 
may bring an aftion againft him for fo much money re¬ 
ceived to my ufe; but then he may difeharge himfclf by 
alledging it was f •; fome debt, or to be paid over by my 
order to fome other perfon, which he hath done, fcffc. 

1 hill. 30. But if a man have a fervant, whom he or¬ 
ders to receive money, the mailer fhall have accompt 
againft him, if he were his receiver. 1 Inft . 172. If 
money be received by a man’s wife to hi*, ule, aftion of 
accompt lies againft the hufband, and he may be charged 
in the declaration as his own receipt. Co. Lit . 295. 
Account does net lie againft an infant; but it lies againft 
a man or woman, that is guardian, bailijf or receiver, 
being of age and difeovert: and though an apprentice is 
not chargeable in this aftion, for what he ufually receives 
in his mailer’s trade; yet upon collateral receipts he fhall 
be charged as well as another. 1 Lift. 172. Roll, Ahr. 
117. 3 Leon. 92. As to other actions of accompt, they 

will not lie of a tiring certain; if a man delivers 10 L to 
merchandize with, he IhaJl npt have account of the 10/. 
but of the profits, which are uncertain : and this is one 
rcafon why this aftion will not lie for the arrears of rent. 

1 Danv. Ahr* 215;. Aftion of account may be brought 
againft a faftor that fells goods and merchandizes upon 
credit, without a particular com million fo to do, though 
the goods arc bona pert turn. 2 Mod* 100. If there are 
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two demands in a declaration, to which the defendant 
pleads an accompt ftated, the plaintiff can never alt<y re¬ 
fort to'the original contract, which is thereby merged 
and difeharged in the accompt: if A. fells his horfc to B. 
for 10/. and there being divers other dealings between 
them, they come to an accompt upon the whole, and 
B. is found in arrear 5 1 . A. mull bring his infimul 
computcflet for it, but if there be only one debt be¬ 
twixt the parties, entering into *n aciompt for that 
would not determine the firft com raft, j Med. Rip. 
206. 2 Mod. 44. It has been held, that mutual 

demands on an accompt are not extinguilhcd by fet¬ 
tling it, and promife to pay the balance; wherefore 
aflumpfit lies for the original debt. Fitzgib. 44. A 
man having received of another 100/. tcFto&employed in 
merchandize abroad, covenants at his return to accompt 
to him ; this doth not alter the cafe, but notwithftanding 
the covenant, aftion of accompt may be brought. 2 Buljl. 
256. And if I deliver to anotHfcr perfon goods or 
money beyond fea, to be delivered to me again in Eng¬ 
land at a certain place, and he delivers it not, I may be 
relieved by this aftion. F. N. B. 18. 

It may be brought againft the following perfons: 

If a man makes one his bailiff of a manor, tfc. he 
fhall have a writ of accompt againft him as a bailiff ; 
where a perfon makes one receiver , to receive his rents 
or debts, ftfr. he fhall have accompt againft him as re- 
ceiver, and if a man makes ond his bailiff and alfo Iris r«- 
cciver, then he fhall have accompt againft him in heth 
ways. Alfo a perfon may have a writ of acccmpt againft 
a man as Bailiff or receiver, where he w as not his bailiff or* 
receiver; as if a man receive money for my ule, 1 fhall 
have an accompt againft him as receiver; or if a perion 
deliver money unto another to deliver over unto me, I 
fhall likewife have accompt againft him as my receiver: 
fo if a man enter into my lands to my ufe, and receives 
the profits thereof, I fhall have accompt againft him as 
bailiff. 9 H. 6. 36 H. 6. 10 R . 2. Fi/z. Accompt, 6. 

A judgment in accompt, as receiver, is no bar to aftion 
of accompt as bailiff; but *tis faid a bailiff cannot be 
charged as receiver, nor a receiver as bailiff; became 
then he might be twice charged. 2 Lev. 127. l Danv. 
Abr . 220, 221. The heir may have writ at accompt be¬ 
fore or after hts full age, againft a guardian in focage ; 
and if he fue the guardian for profits of his lands taken 
before he is fourteen years old, he mull charge him as 
guardian; but if it be for taking the profit'* after that 
age, there he muft fuc him as bailiff. Lit. 124. F. K. B. 

118. Where an heir fucs a ftrangcr that doth intermed¬ 
dle with his land, he fhall charge him in accompt as 
guardian. F. N. B. 1 8. A man devifes laud to be 
fold by his executors, and the money therce arifing to be 
diftributed amongft his daughters; aftion of accompt \hi 
in this cafe, for the daughters againft the executors. 
Jcnk. Cent. 219. 2 Roll. Abr. 285. An aftion of ac¬ 

tant pt lies againft a bailiff, not only for what profits he 
hath made und raifed, but alfo for what he might have 
made and raifed by his care and induftry, his reafonable 
charges and expences dedufted. Co. Lit . 172. One 
merchant may have accompt' againft another, where they 
occupy their trade togeth^; and if one charges me as 
bailiff of his goods ad mercandizandum, I muft anfwer for 
the increafe, and be punifhed for my negligence ; but if 
he charges iqp as receiver ad computandum, 1 muft be an- 
fwcrable only for the b§re money or thing delivered. 

F. N. B. 117. Co. Lit. 272. 2 Leon. Ca. 245. 

If a bailiff or receiver make a deputy, aftion of accompt 
will not lie againft the deputy, but againft him, 1 Ison. 
32. But feveral flatutes have extended the benefit of 
this writ or aftion. 

The ftatute of 33 E. 3. c. 23. gives an aftion of ac» 
count to the executors of a merchant; the ftatute 25 Ed. 3. 
c. 5. to executors of executors; the ftatute 31 £d. 3. 
c. 11. to adminiftrators : and by the ftatute 3 fj 4 Ann. 
c. 16. aftions of account may be brought again ft the exe¬ 
cutors and adminiftrators of every guardian, bailiff and 
receiver, and by one jointenant, tenant in common, his 
executors and adminiftrators againft the ether as bailiff, 
for receiving more than his fhare, and againft their exe¬ 
cutors and adminiftrators. 


It 



ACC 

tt may be proper to fay fomething concerning the plea 
»nd judgment in account; and though the order may 
feem fomewhat irregular, it will be neceflary firft to ex¬ 
plain the nature of the judgment, which being rightly 
underftood, the diftinftions as to the method of pleading 
will be more eafily conceived. 

The ufual judgment is quod computet', on which the de¬ 
fendant is taken by capias ad emputandum: but there are 
two judgments in this writ, for if the defendant cannot 
avoid the fuit by plea, judgment is firft given, That be do 
accompt ; and having done this before the auditors, there 
is another judgment entered, that the plaintift' (hall re¬ 
cover of the defendant fo much as is found in arrears. 

11 Rep. fo. . 4 T“hc firft judgment is but an award of the 
court, like;to a writ to enquire of damages; and thefe 
two judgments depend one upon another; for if judg¬ 
ment be to accompt, and the party die before he hath ac¬ 
counted, the executor*cannot proceed in the aftion, but 
it mull be begun again 5 and no writ of error will lie up¬ 
on the firft till after the fecond judgment. Ibid. Thus 
it appears, that after the firft judgment to account, audi¬ 
tors are afligned; and 

With refpeQ to the plea, the following dijiinfiions ate to* 
he noticed: 

What may be pleaded in bar to the aftion, fhallnot be 
allowed to be pleaded before the auditors. Cro. Car. 82, 
161» Some pleas are in bar of the accompt, and others in 
difeharge before auditor?; and Tonic pleas will be allowed 
m before auditors, that will not be" in bar to the accompt. 
Dyer 21. 11 Rep. 8. In accompt the plaintiff declared 

of the receipt of money by the hands of a ftranger; the 
defendant pleaded a gift of the money afterwards by the 
plaintiff; this was a good plea as well in bar of the ac¬ 
tion, as before auditors. Winch 9; 

The pleas in this aftion arc, quod nunquam fait receptor , 
quod plene computavit , tffc. It is no plea by an accomptant 
that he was robbed; but alledging it was without his 
default and negligence, will be a good pica. Co. Lit. 
89; That the defendant never Was bailiff, is the general 
bar; and it is a good plea in bar, by claiming a property 
in the things to be accounted for. 21 Ed. 3. 29 £. 3.47. 
A defendant, as receiver, cannot wage his law, where he 
receives the money by another’s hands: ’tis otherwife 
where he received it of the plaintiff himfelf: t Cro. 919, 
Suppofing there was not any evidence of the delivery. 

It may be proper to add* that the procefs in accompt is 
fummons, pone and diftrefs, and upon a nihil returned, 
the plaintiff may proceed to outlawry. The ftatute of 
Limitations, 21 Jt{c. ii doth not bar a man who is a 
merchant from bringing aftion of accompt for merchandize 
at any time; but all other aftions of accompt arc within 
the ftatute. In Chancery upon an aerempt of fifteen or 
twenty years (landing, the defendant may be allowed to 
prove, on his own oath , what he cannot otherwife make 
proof of j but here the particulars muft be named, as to 
whom the money was paid* for what, and when, fcfr. 

1 Chan. Rep. 146. And a defendant (hall be difeharged 
upon his oath of fums under 40 s. though it is held a 
plaintiff fball not fo charge another, or be allowed any 
thing in equity on his oath. 2 Chan . Caf. 249. 1 Tern. 
283. See Oath. Vide Cemyn*s Digeft, tit. Accompt. 

Accomptant Central, A new officer in the court of 
Chancery , appointed by aft of parliament, to receive all 
money lodged in court, in tfce place of the matters, &c. 
He is to convey the money to the Bank, and take the 
fame out by order; and lhall only keep the account with 
the bank, for the Bank is to be anfwerable for Allftioncy 
received by them, and not the Accomptant Gerifrt if}.' &c. 
Stat. 12 Geo . v. c. 32. No fees lhall be taken by this 
.officer or his clerks, on pain of being punifhed for extor¬ 
tion ; but they are to be paid fabrics. The Accomptant 
. General 650/. per annum, out of intcreft made of part of 
the (uitors money. 12 Geo. 2. cap. 24; Tide 4 Geo. 3. 
r. 32. 120 A per am. to his third clerk. 

Counterfeiting the hand of the Accomptant General is 
felony without clergy. 12 Geo. 1. e. 33. fee. 9. 

ACCOJO, (French) Is an agreement between two or 
more perfons, where any one is injured by a trefpafs, or 
offence done, or on a contrtft,- to fatisfy him with fome 
recompense; which if executed and performed, lhall be 
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a good bar in law, if the other party after the accord per* 
formed bring any aftion for the tome. Terns de Ley 1 4 . 

For the right undemanding of this head, it is tb be 
Ihewn, 

L In what cafes accord may he pleaded. 

II. In what manner it may he pleaded. 

m I* When a duty is created by deed in certainty, as by 
bill, bohd, or covenant to pay .1 fum of money, this duty 
accruing by writing, ought to be difeharged by matter 
of as high a nature; but when no certain duty aiifes 
by deed, but the aftion is for a tort or default, 
for which damages arc to be recovered, there an accord 
with fatisfaftion is a good plea. 6 Rep. 43. In accord, 
one promife may be pleaded in difeharge of another, be¬ 
fore breach; but after breach, it cannot be difeharged 
without a releafe in writing: 2 Mod. 44. Accord with 
fatisfaftion, upon a covenant broken, is a good plea 
in fatisfaftion and difeharge of the damages. Lutw. 
359.’ And accord made before the coVenaht broken, 
hath been adjudged a good bar to an aftion of covenant, 
as it may be in fatisfaftion of damage to come, 1 Dan v. 
Abr. 546. 

If a contra ft without deed is to deliver goods, ftfr, 
there money may be paid by accord in fatisfaftion; but 
if one is bound in an obligation to deliver goods, or 
to do any collateral thing, the obligee cannot by accord 
give money in fatisfaftion thereof: though when one is 
bound to pay money, he may give goods or any other 
valuable thing in fatisfaftion, 9 Rep. 78. 1 Ijl. 212. 

Where damages are uncertain , a letter thing may be done 
in fatisfaftion, and in fuch cafe an accord and fatisfaftion 
is a good plea; but in aftion of debt on a bond, there a 
letter fum cannot be paid in fatisfaftion of a greater. 4 
Mod. 88. Accord with fatisfaftion is a good plea in per- 
fohal aftions, where damages only are to be recovered; 
and in all aftions which luppofc a wrong vi & amis, 
where a capias and exigent lie at the common law, in tref* 
pafs and ejeftment, detinue, lAc. accord is a good plea ; 
So in an appeal of maihem. But in real aftions it is not 
a good plea. 4 Rep. i, 9, 70. 9 R c p. 77. of lute it 

hath been held, that upon mutual promife* an aftion Ho, 
and confequently there being equal remedy on both fides, 
an accord may be pleaded without execution, as well as 
an arbitrament. Rayrn. 450. 2 fonts 158. Accep¬ 
tance of the thing agreed on in thefe accords is the only 
material thing to make them binding. Hob. |-?8. e 
Mod. 86. ' * 

II. As to the manner in which it may he pleaded . 

It is to be obferved, that accord executed only is plead¬ 
able in bar, and executory not. 1 Mod. 69. Alfo in 
pleading it, it is the fafeft by way of J'atisfaction, and not 
of accord alone. For if it be pleaded by wav of accord, 
a precifc execution thereof in every part muft be pleaded: 
but by way of fatisfaftion, the defendant need only 
allcdgc, that he paid the plaintiff fuch a fum, in 
full fatisfaftioi^ of the accord; which the plaintiff re¬ 
ceived. 9 Rep . 80. The defendant muft plead, that 
the plaintiff accepted the thing agreed upon in full fa til - 
faftion, lAc. And if it be on a bond, it mull be in fa 
tisfaftion of the money mentioned in the condition, and 
not of the bond; which cannot be difeharged but by 
writing under hand and foal. Cro. Jac. 254, 65 ol 

For further information refpefting the doftrinc of ac¬ 
cords, fee title Acceptance, which includes a great deal 
of the law relative to this head. 

Account* See Accompt. 

Acctocftc, .(from the Fr. peer ocher) To hook or grnp- 
ple unto. It fignifies as much as to encroach, and i,i 
mentioned in the ftatute 25 Ed, 3. c. 8. to that purpofe. 
Tfye French ufc it for delay; as, accrochtr un procefs , to 
ftay the proceedings in a fuit. 

ActUUtfon, (accufafio) To charge any perfon with a 
crime. By Magna Ghana, no marl lhall be imprifbncd 
or condemned on any eutufatUn, without trial by his 
peers, or the law. 9 H. 3. None lhall be vexed upon 
any accufation, but according to the Jaw of the land; and 
no man may be molcfted by petition to the king, tfc. 

£ oni:fs 
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tinlcfs it be by indi&ment, or prefentmcnt of lawful men, 
or by procefs at common law. 25 Ed. 3. 28 Ed. 3. 
r. 3. None /hall be compelled to aniwcr an accufation to 
the king, without prefentment, or fome matter of record. 
Stat. 42 Ed. 3. Promoters of fuggcftions are to find 
furcty to purfue them, and not making them good, (hall 
fatisfy damages to the party accufed , and pay a fine to 
the king. 38 Ed. 3. c . 9. In treafon there mull be 
two lawful accufers. Stat. 5 6 Ed. 6. A perfon is 

not obliged to anfwcr on oath to a matter by which he 
may accufc himfelf of any crime, 13 c. 2 Med. Rep. 
z 7 S. 

Ace|»baU, The levellers in the reign of king Hen. 1. 
who acknowledged no head or fuptrior. Leges H. 1. 
They were reckoned fo poor that they had not a tenement 
by which they might acknowledge a fuperior lord. Du 
Cange . 

Ac etfam biilae. Words or a claufe of a writ, where 
the a&ion requires good bail. The fiat. 13 Car. z. c. 2. 
which enjoins the caufe of a&ion to be particularly ex- 
refled in the writ or procefs which holds a per/on to 
ail, hath ordained the inferting of this claufe in writs; 
but it ought not to be made out again It a peer of the 
realm, or upon a penal llatute, or againii an executor or 
adminiftrator, or for any debt under 10/. Nor in any 
a&ion of account, a&ion of covenant, lAc. unlefs the 
damages are 10/. or more: nor in a&ion of trefpafs, 
or for battery, wounding or imprifonment; except there 
be an order of court for it, or a warrant under the hand 
of one of the judges of the court out of which the writ 1 
iflues: 1 hill. Abr. 13. See an biiiorical account of 
etc etiams in North's Life of Lord Keeper Guildford, fol. 
99 > 100. 

defeat, (Fr. achet) Signifies a contrail or bargain. 
Purveyors by flat. 36 Ed. 3. were called achat ors, from 
their frequent making of bargains. 

Acfcerfet, A meafure of corn, conjectured to be the 
fame with our quarter or eight bu/hcls. The monks Of 
Peterborough had an allowance weekly of twelve acherfetos 
de frumento, and eight acherfetos de brafio, and fix de 
Grad, and eleven acherfetos de fabis, 13 c. 

Hkholtte, (acholitus) An inferior church fervant, who, 
next under the fubdeacon, followed or waited on the 
prieits and deacons, and performed the meaner offices of 
lighting the candles, carrying the bread and wine, and 
paying other fervile attendance. | 

AcHflOtDUftgment &j)onep. Is a fum paid in fome 
parts of England by tenants on the death of their land' 
lords, as an acknowledgment of their new lords; in like 
manner as money is ufually paid on the attornment of 
tenants.— Sclvet Xlld. ad recognitionetn cujujlibet novi do- 
mini de Hope, 13 c.—Ex libro Cart. Prior . Leominltria?.— 
It is in Latin called, Laudativum *velLaudemium, a laudando 
Domino. 

Acquietant/a be ftfr'tss* f tyuntyebfe, To be free 
from (hits and fervices in /hires and hundreds. 

AcquietantiiS fMcgilS, A writ of jufticics lying for the 
furety againft a creditor, who refufes to acquit him after 
the debt is fatisfied. Reg. of Writs 158. 

Acqu/CtatC, Is a law word, fignifying* quietum reddere. 
Dr. Wilk. Glof And it alfo fometimes fignifieth to pay. 
Mon. Angl . tom. I. fol. 199. 

Acquittal, (from the French word acquitter , and the 
Latin compound acquiet are) To free or dif charge. It 
iignifies in one fenfe to be free from entries and molefta- 
tions of a fuperior lord for fervices iifuing out of lands; 
^and in another iignification (the molt general) it is taken 
for a deliverance and fetting free of a perfon from the 
fufpicion of guilt; as he that on trial is difeharged of a 
felony, is faid to be acquietatus de felonies ; and if he be 
drawn in queition again for the fame crime, he may plead 
auter foits acquit; as his life (hall not be twice put in 
danger for the fame offence, z Inf. 185. When two 
are mdi&ed, the one as principal, and the othar as ac- 
ceflary, the principal being difeharged, the acceffary of 
confequence will be acquitted by [aw. Acquittal in fail, 
is when a perfon is found Not guilty of the offence by 
a jury, on verdift, 13 c. But in murder, if a man is ac¬ 
quitted, appeal may be brought againft him. 3 InJL 
* 73 ’ 


If one be acquitted on an indi&ment of murder, fup M 
pofed to be done at fuch a time; and after indicted again 
m the fame county, for the murder committed at another 
time; here, notwithftanding that variance, the party may 
plead auter foits acquit , by averring it to be the lame 
felony : fo where a perfon is indicted a fecond time, tor 
robbery upon the fame perfon, but at another vill, iff c. 
2 Hawk 370. Where a man is difeharged on fpecial 
matter found by the grand jury, yet he may be indicted 
de mvo feven years afterwards, and cannot plead this 
acquittal ; as he may upon the fpecial matter found by the 
petit jury, and judgment given thereon. Ibid. 246. If 
a perfon is lawfully acquitted on a malicious profeouion, 
he may bring his action, tSc. for damages^ after he hath 
obtained a copy of the indictment and the judge’s cer¬ 
tificate ; but it is ufual for the judges of gaol delivery to 
deny a copy of an acquittal to him who intends to bring 
an aCtion thereon, when there was*probable caufe ior a 
criminal profccution. Carth. Rep. 421. 

Acquittance, ( acquietantia) Signifieth a difeharge in 
writing, of a fum of money, or uebt due ; as, where a 
man is bound to pay rent, referved upon a lcafe, 

► and the party to whom due, on receipt thereof, gives a 
writing under his hand witnefling that he is paid : this 
will be fuch a difeharge in law, that he cannot demand 
and recover the fum or duty again, if the acquittance be 
produced. Terms de Ley 15. Dyer 6, 25, 51. An 
acquittance is a difeharge and bar in the law to aCtion 
1 $c. And if one acknowledges himfelf to be fttis/ied by 
deed, it may be a good plea in bar, without any thing 
received; but an acquittance, without leal, is only evi¬ 
dence of fatisfa&ion, and not pleadable. 

’Tis obferved, that a general receipt or acquittance in 
full of all demands, will difeharge all debts, except fuch 
as are on ipecialty, viz. bonds, bills, and other iuftru- 
ments (ealed and delivered ; on which account thoie can 
only be ddiroyed by fome other fpecialty of equal force, 
fuch as a general releafe, t 3 c. There being this dif¬ 
ference between that and the general acquittance. Sec 
2 Cro. 650. 

But in loxne cafes a court of equity will order accounts 
to be opened, even after an acquittance in full of all de¬ 
mands. 

And now, in the fuperior courts of law, the producing 
an acquittance will not bar the a&ion, if the plaintiff can 
by any means (hew a miftake, and that he has not been 
paid, or paid fo much as the acquittance is for. 

In fome calcs payment may be refufed, unlcfs an ac¬ 
quittance is given. Thus the obligor is not bound to 
pay money upon a Angle bond, except an acquittance be 
given him by the obligee; nor is he obliged to pay the 
money before he hath the acquittance . But in calc of an 
obligation with a condition, it is otherwife; for there 
one may aver payment. And by 3 £3 4 Ann. c. 16. If 
an a&ion of debt is brought upon a Angle bill, and the 
defendant hath paid the money, fuch payment may be 
pleaded in bar of the a&ion. 

A fervant may give an acquittance for the ufe of his 
mailer, where fuch fervant uiually receives his mailer’s 
rents, £3c. and the mafter IhSll be bound by it. 1 left. 
112. The manner of tender and payment of money lhall 
be generally dire&ed by him who pays it, and not by 
him who receives it; and the acquittance ought to be 
given accordingly. % 

Acre, (from the German word acker, i. e. ager) A 
quantity of land, containing in length 40 perches, and in 
breadth four perches; or in proportion to it, be the 
length pr breadth more or lefs. By the cuftoms of various 
countries, the perch differs in quantity, and confequently 
the acres of land. It is comfnonly but 16 feet and a half, 
but in Stajfbrdjbtre it is 24 feet. According to the ftatute 
34 Hen. 8. concerning the fowing of flax, it is declared 
that 160 perches make an acre, which is 40 multiplied 
by four; and the ordnance of yneafuring land, 35 Ed. 1. 
agrees with this account. The wor dacre formerly meant 
any open ground or field; as caftle-acre, weft-acre. See. 
and not a determined quantity of land. Alio acre , or 
acre fight, it» an old fort of duel fought by iingle comba¬ 
tants. EngHJb and Scotch, between the frontiers of their 
kingdoms, with fword and lance; and this duelling was 

called 
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called camp-fight, and the combatants champions, from Jac. i.) i htji. 282. Adions tranfitory may be fajd in 
the open field that was the place of trial. any county, although the ftatute 6 R. 2. enafted, That 

Sftiila, Military utenfils. — Quilibet paratus fit cum writs of debt, account, tic. Ihould be commenced in the 
aftiliis tf harntfiis , tic. tl quieting habet decern libras in county where the contrails were made; for that ftatute 
bonis, tl non hahuerit omnia creator u/n adtilia, per dot omnia was never put in ufe; and yet generally adions have been 
bona . Du Cange. . laid in the county where tie caufe of them was arifing. 

( aid to) Is the form of a fuit given by law for If the caufe of action arife in two counties, an adion may 
recovery of that which is one’s due: or it is a legal de- be brought in cither couhty: but if a nufance be erefted 
mand of a man’s right. 1 l»fi . 285. The learned Brae - in one county, to the damage of a man in another, the 
ton thus defines it, Adio nihil aliud eft quam jus pro/equendi aflife mull be brought in conftnio comitatuum . Mich, 
in judicio quod alicui dtbetwr . And adions are cither cri- 8 Ann. B. R. 

minal or civil ; criminal, to have judgment of death, as The defendant cannot by his plea oblige the plaintiff 
appeals ^»f <j«ath, robbery, tic. or only to have judgment to lay his aft ion in a different county from that in which he 
for damage to the party, fine to the king and imprifoh- brought it, unlefs the matter pleaded be local; for in tran- 
ment, as appeals of maihem, 1 Inft. 284. 2 Inft, 40. fitory aftions he muff move the court on affidavit, that 

Civil actions arc fuch as tend only to the recovery of that if the plaihtiff hath any caufe of aftion, fuch caufe ac- 
which by reafon of®any contraft, tic. is due to us ; as crued in the county of, tic. and not where the plaintiff 
adion of debt, upon the cafe, tl c. 2 Inft, 61. hath laid it, tic. and fuch motion muff be made before 

Under criminal aliens may be cl a fled adions penal \ iflue joined; for by joihing iffue, he agrees with the plain- 
which lie for forae penalty or punifhment in the party tiff,' as to the manner of bringing the aftion, and though 
fued, be it corporal or pecuniary. Brad. the court feldom refufes on fuch an affidavit to change 

Adions upon ftatute, brought upon the breach of an/ the venue, yet if before or after the motion made, the 
ftatutc, whereby an aftion is given that lay not before; plaintiff will enter into a rule, to offer material evidence, 
as where one commits perjury to the prejudice of an- in the county where he laid his aftion, the caufe will be 
other, the party that is injured fhall have a writ upon the tried there. 1 Sid. 44. z Salk. 669, 670. 
llatute. > But though the court, on application, feldom refufes to 

Adions popular , given on the breach of fome penal change the venue, yet there are cafes in which the judges 
ftatute, which every man hath a*right to fue for himfelf have refufed ; as where a peer of the realm brings an ac- 
* and the king, by information, aftion, tie. And becaufe this tion of feandahm magnatum, the court will not change 
adion is not given to one efpecially, but generally to any the venue; becaufe a fcandal raifed on a peer reflefts on 
that will profccute, it is called ad ion popular, or qui tarn him through the whole kingdom. 2 Mod . 215. 1 Lev. 

aftion. Sec title fiduf tatn. 56. S. P. 

Aftions civil arc divided into real, per/onal, and mixed. Alfo a ferjeant at law, barrifter, attorney, or any 
Aftion real is that aftion whereby a man claims title to other privileged perfon, whole attendance is neceflary at 
lands, tenements, or hereditaments, in fee, or for life: Weftminfter-ball, may lay his aftion in Middlejex, though 
and thefc odious are poffefTory, or aunceftrel; pofteflbry, the caufe of aftion accrued in another county ; and the 
of a man’s own poffcflion and feifin; or aunceftrel of court, on the ufual affidavit, will not change the venue, 
the pofleffion or feifin of his anceftor. Adi on per/onal is 2 Salk. 668, 670. 2 Shows. Rep . 176, 177, 242. S. P. 

fuch as one man brings againft another, on any contraft But if a privileged perfon be fued, and the aftion 
for money or goods, or on account of any offence or brought againfi him in the right county, his privilege 
trefpafs; and it claims a debt, goods, chattels, tic. or will not intitle him to have it tried in Middle/ex . Carth. 
damages for the laiqc. ft Mop mixed is an adion that lieth 126* 2 Salk. 668. 

as well for the thing demanded, as againfi the perfon So if an attorney lays his aftion in London , the court 
that hath it; in which the thing is recovered, and like- will change the venue on the ufual affidavit; for by not 
wife damages for the wrong fuftained; it feeks both the laying it in MiddU/tx, he feems regardlefs of his privilege* , 
thing whereof a matt is deprived, and a penalty for the 2 Pent. 47. 

unjull detention. But detinue is no adion mixed, not- If the aftion be grounded on a fpecialty, the court will 
withftanding the thing demanded and damages for with- not change the venue ; for not being dated at any particular 
holding it be recovered ; for it is an adion merely perfo- place, it may be prefumed to be omitted, that it may 
na), brought only for goods and chattels. In a real adion, charge the defendant at any place. 2 Mod. 228. 
letting forth the tide in the writ, feveral lands held by It is not the courfe of the court to change the venue 
feveral titles may not be demanded in the fame writ: in in an aftion of efcape ; per holt Ch. juft. 2 Mod. 228. 
per/onal adions , feveral wrongs may be comprehended in The court will not change the venue in an aftion of cove- 
one writ. 8 Rep. 8 j, A bar is perpetual in per/onal ac - nant . 1 Lev. 307. 

tions, and the plaintiff is without remedy, unlefs it be by Aftions like wife are faid to be perpetual and temporary: 
writ of error or attaint; but in real adions , if the de- Perpetual, thofe which canftot be determined by rime; 
fendant be barred, he may commence an aftion of a and all adions may be called perpetual that arc not li- 
highcr nature, and try the. fame again. 5 Rep. 33. mited to time for their profecution: Temporary adions are 
Suppofing he did not at firft the by a writ of right , which thofe that are exprefly limited: as for example; the fta- 
is the higheft in the law. Adion of wafte iued againft tute 7 H. 8. c. 3. gives adion within four years after the 
tenant for life, is in the realty and perfonalty; in realty, offence committed*: the 1 Ed. 6. c.i. within three years: 
the place wafted being to be recovered, anc^in the perfo- the 31 Eliz. c. 5. within one year, t£c. Since the fta- 
nalty, as treble damages are # to be recovered. 1 Inft. tute of limitations, all adions feem to be temporary ; or 
284. not fo perpetual, but that they may in time be preferibed 

Many per/onal adions die with the perfon. Thus if a againft.: a real adion may be preferibed againft within 
lelfee for years commit wafte, and dies, adion of wafte five years, on a fine levied, or recovery fuffered. By 
may not be had againft his executor or adminiftrator, for ftat. Hen. 8. A writ of right for recovery of lands is to be 
wafte done by the deceaied. And where a keeper of a brought within fixty years: by 21 Jac. 1. Writs of 
ptifon permits one in execution to cfcape, and af- formedon for any title to lands in (fie, are to be fued with- 
terwards dieth, no adion will lie againft his exccu- in twenty years: adions of debt, on the cafe, of account, 
tors. Alfo if a battery be committed on a man, and he detinue, trover and trefpafs, are to be brought within fix 
that is the aggrcflbr, or the party on whom committed, yeaVs % of aflault and battery within four years; and 
die, the adion is gope. 1 Inft. 33. But in real adions Hander within two years: but the right of adion in thefts 
it is otherwife, for they furvive. cafes is laved to infants, (erne coverts, perfons beyond 

Again, aftions are cither locaf or tranfitory. Adions fea, tic. And on a freflitpromife the time limited may 
real and mixed, ejeftment, wafte, trefpaffes, quare claufum be enlarged ; alfo the taking out and filing of a wnt, 
fngiu & c ‘ are to be laid in the fame county where the is a gmd bringing of an adion to avoid the ftatute of li* 
land Beth: per/onal and tranfitory adions, as debt, detinue, nutations, i XiU. 19. . 

aflault and battery, tic. may be brought in any county, Aftions alfo are joint or feveral; joint, where feveral 
(except it be againft officers of places, tic. by ftatute 2f peribns are equally concerned, and the one cannot bring 
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(he action, or cannot be fued, without the other; ftwral, 
in cafe of trefpafs, lAc. done where perfons are to be fc- 
verally charged, and every trefpafs committed by many 
is fevcral. 2 Leon . 77. 

Having faid thus much concerning the general drvifions 
of art ions, it remains to confider, 

I. By whom and againfi whom adions may be brought. 

II. What particular adions are adapted to particular 

cafes. 

I. In all adions there muft be a perfon able to fue; the 
party fued muft be one fueable for the thing laid; and 
the plaintiff is to bring his right and proper adion which 
the law gives him for relief. 1 Shep . Ahr . 20. There 
arc three forts of damages or wrongs, either of which is a 
fufficicnt foundation for an adion. 1. Where a man 
fuffers damage in his fame and credit. 2. Where one 
'has damage to his perfon, as by imprifonment, battery, 
tele. which refpefts his liberty. 3. Where a perfon fuf- 
fers any damage in his property. Cnrtl>. Rep. 416. 

A man attainted of treafon or felony, convict of rccu- 
fancy, an outlaw, excommunicated perfon, convid of prtr - 
munire , an alien enemy, tele. cannot bring an adion, till 
pardon, reverfal, abfolution, tele. But executors or ad- 
minlftrators, being outlawed, may fuc in the right of the 
teftator or inteftatc, though not in their own right. 
A feme covert muft fue with her hufband : and infants 
are to fue by guardian, (ifc. 1 Inf. 128. Actions may 
be brought againfi all perfons, whether attainted of trea¬ 
fon or felony, a convift recufimt, outlawed and excom¬ 
municate, tele. and a feme covert muft be fued with her 
hulhand, A fare facias , or any writ to which the de¬ 
fendant may plead, or by which a plaintiff may recover, 
is an action . 6 Rep. 3. Salk. 5. 

TI. What particular actions are adapted to particular 

cafes. 

There are various kinds of a&ions fuited to different 
cafes, as atVions of Covenant, Debt, Detinue, 
Trespass, Trover, tele. which fee under titl« CO* 
tenant* Debt, Detinue, Ctefpafs, Prober, tele. 

But where the law has made no provifion, or rather, 
wherj no general adion could well be framed before 
hand, the ways of injuring, and methods of deceiving 
being fo various, every perfon is allowed to bring a fpe- 
cial adion on his own cafe. 1 New Abr. 44. Co. Lit . 
56. a. OMod.f 3,54. 

This adlion is in pradice become the moft univerfal of 
any, as moft of the other adions may, under particular 
circumftanccs, be refolved into this, which it will be ne- 
ceiJary, therefore, to confider fomewhat largely, 

Adion upon the cafe h £ general adion given for red refs 
of wrongs and injuries, done without force, and by law, not 
particularly provided againft, in order to have fati&fadion 
for damages: and in ailions upon the cafe , the like procefs 
is to be had as in a '1 tons of trefpafs or debt. 19 11 . 7. 
c. 9. Terms de Ley 17. It is called action on the cafe , bc- 
faule the whole caufe ax cafe, fo much as in the declaration 
(except time and place) is fet down in the writ; and there 
is no other adion given in the cafe, fave only where the 
plaintiff* hath his choice to bring thi« or another adion. 
That is, all adions originally were fued in the court of 
Common Picas , and there the foundation of the fuit is, a 
writ, called an original , whereon the capias is grounded, 
and which original (in cafe, int' aP) contains the nature 
of the plaintiff’s complaint at large. 

Tis the fame where fuits are commenced in B. R. by 
original out of Chancery. 

In all cafes, where a man has a temporal loft, or da¬ 
mage by the wrong of anothci, he may hive an adion 
upon the cafe to be repaired in damages'. But the parti¬ 
cular damage muft be fpecialfy alledged. 

This adion, as hath been intimated, lies in a great 
variety of inftances, which dre particularly enumerated 
in Nelson’s Abridgment. Of thefe the chief are, 1, 
Adion of the cafe for words which is brought for words 
fpoken or written which affed a per fern’s life, reputarion, 
office, or trade, or tend to his lofs of preferment, in 
marriage or feivice, or to his difinhcritance, or which 


oecafion him any particular damage. This adiott there¬ 
fore will lie for charging another with any capital, or 
other crime. To fay of another he is a traitor, a diem 
lies. 1 Buljl. 145. But if one call another a feditious 
traitcrous knave, no adion lieth; becaufe the words im¬ 
ply an intention only, and not an unlawful ad. 4 AV/. 
19. Nor to fay of a man he deferves to be hang’d: nor 
to call another a rogue generally, or fay he will prove 
him to be a rogue; though it will lie to fay a man is a 
rogue of record. 4 Rep. 15. Danv. 92. Words which 
charge a perfon with being a murderer, highwayman, or 
thief, in exprefs terms, are held adionabk. \ Roll. Abr . 
47. Tho* for faying fuch a one would -have fciken his 
purfe on the highway, or have robbed him, an adion lies 
not ; for nothing is fliewn to be done in order thereto. 
Cro. Eliz. 250. Likewife to fay a man was in gaol for 
dealing any thing is not adionable, for the words do not 
affirm the theft. Danv. 140. But to fay, I think A. B. 
committed fuch a felony ; or, I dreamt he Hole a horle, 
tele, thefe words are actionable. Dal. 144. i Danv. 
105. If a felony be done, and common lame is that 
fuch a perfon did it, although one may charge or arreft 
him on fufpicion of that felony; yet a man may not af¬ 
firm that he did the fame, for he may be innocent ail the 
while, and therefore affirming it hath been held athenable. 
Hob. 13S, 203, 381. 

It was heretofore held, that no adion would lie for 
words importing a charge of murder, without an aver¬ 
ment that the perfon faid to be killed was dead; but the* 
hfter and better opinion is, that the party lhall be in¬ 
tended to be dead, unlefs the contrary appears in the 
pleadings. 1 Vent. 117. Cro. Jac. 489. Sid. 53. 
Cro. Khz. 560, 823. If one fay of another, Thou anfa 
buggering rogue, and I could hang thee, athon lies. 1 
Sid. 373. And if a man fay, I know myfelf, and I 
know you, I never bugger’d a mare, tele, it is actionable. 

When fuch words are fpoken of another maliciouJly, 
for which criminally, if true, fuch other might be pu- 
niftied, action lies; as, to fay of a perfon, he hath per¬ 
jured himfelf; or that he would prove him perjured ; or 
that he was forfworn in the court of Chancery, Common 
Pleas, tele, are actionable: but not to call a perfon for¬ 
fworn man, unlefs it be faid in a court of record. 3 Inf. 
163. Danv. 87, 89. To fay a man hath forged an ob¬ 
ligation, dv. and he will prove it; this is actionable. 
Danv. 130. 

Some W'riters make a difference, where the fubfequent 
words are introduced by the word and ; as, you are a 
thief, and have ilolen, ’tele, which are additional, and 
lhall not correft; and the word for ; as you are a thief, 
for you have, tele. Hob. 386. Style 115. Qodb. 89! 
The words, He is a maintaincr of thieves, and keeps 
none but thieve 1 , in his houfe, will not fuppon an action, 
unlefs it be av:reed that he knew them to be thieves, 1 
Cro. 746. 

To fay an alehoufe-keeper keeps a bawdy-houfe, action 
lies. Cro. Eliz. 582. Though to fay of an inn-keeper T 
that he harbours rogues, f*tc. is not actionable ; for bin 
inn is common to all guefts. 2 Roll. Rep. 136. To fay 
of another he hath the French p*x, action will lie. C>\. 
Jac. 430. But ’tis faid, if one % that he had the pox, after 
cured, no ait Ion lies ; becaufe none will then avoid his 
company, tele. Ney 151 * To call a man a whore-maftcr, 
or a woman whore, no action lies ; for thefe are merit/ 
fpiritual. Dams. But calling a woman whore in Lou¬ 
don , is actionable by the cuftom of the city. 

Words likewife are a&ionable which tend to the dif- 
gracc or detriment of a perfon in office, or of a man in 
the exercife of his profejjion or trade. 

Calling an officer in the government, tele, j a cobite, 
hath been held actionable ; a/iter of a private perfon. 
Fa/ref. Rep. 107. To fay a juftice of peace doth not 
adminiftcr juftice, is actionable. Cro. Eliz. 358. And 
fo for other difgrace in his office. 

But it is to be obferved, that as to words for which an 
action lies, relating to a man’s office, they muft have a 
plain and direft meaning, to charge hitn with fome crime 
that is punifhable ; and be fpoken of his office, or other- 
wife they are not actionable. 6 Mod. 200. Thus the 
plaintiff, being a juftice of ptact, the defendant faid, Mr. 

4 Stalely 
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Sfukely eovereth and huhth felonies, and is not worthy tn he 
a jmji'Ce of peace ; adionable, for though hi* office is not 
named, the words nccc/Tarily refer uk. 4 Rep. 16. 

The plaintiff'being a jujlke of p^scs, and high ffieriff, 
the defendant faid, ’Lis well known I am a true fubjed ; 
tut thou Cinnuendo the plaintiff's lcrvant) fervef no true 
jubjed, and thine own confcience may accufe thee there f ; 
afijonablt*. I Leon. 335. 

Cafe, &c. for tliefc words fpoken of a jullicc of peace, 
He is a flrpvcrn juficc , and not fit to be a jufue of peace ; 
after it verdidt lor the plaintiff* it was iuiuled, ihat the 
words were not adionable, becaufe firfoumt doth not in¬ 
tend judiaal perjury, and there Was no dilcourfc of his 
office ; but adjudged actionable, becaufe the words for- 
j-wurn jfijlice (hew that the defendant intended perjury re¬ 
lating to jUs office, for J'ermo refect ad conditiomm perjotur. 

1 Hint. 50. 

Slander , See. brought by a dodor of the civil law, who 
was alio a juficc of peace and chancellor of the bijhoprhk of 
Norwich, tor thite words. He is not ft to be a chancellor 
nr a jujhcc of peace, he is a knave, a rajlal, and a villain, 
jf' is net fit to pradif, he ought to have his gown fulled 
over hts ears ; actionable, the plaintiff had a verditt, and 
40/. damages. 2 Lutvu. 1288. • 

The defendant fpoke of an officer, (viz.) Ton have co¬ 
ttoned the jlatc of 20000 ]. and / will prove it, for you ha ve 
received 250001* cf the ojjicc, and not compounded far it, 
and have fifed tn words in the order of your commifion ; 
actionable. Style 456. 

In offices of prop, for fuch words as impute the want 
either of undeiHanding, ability, or integrity to execute 
them, tliis adion lies. 

But in offices of honour, words that impute want only 
of ability, are not actionable; as to fay of a juilice of 
peace, lie a juficc cf peace ! he is an afs, and u beetle- 
headed juficc : the rcufun is, bccaufc a man cannol help 
his want of ability, as he may his want of honefty; 
otherwile where words impute diffionefty or corruption. 

2 Salk. 695. But if fpecial damage can be proved, it 
may be actionable ; and indeed in every cafe, where fpc- 
ciai damage can be proved, an aftion will lie. 

As to words tending to the difgrace or detriment of a 
man in his prcfejfon or trade, it in to be premiled, that 
where the words are di/gracing a man’s profeffion, they 
alfo mnff appear to be fpoken precifcly of it; for to fay a 
perfon has coasened one in the fale of certain good 1 :, is 
not adionable ; unlcfs you ffiew that the party lived by 
fuch felling. 1 Roll. Abr. 62. 

To lay of a do dor in divinity, Dodor S. is robbing 
the church ; and at another time, Dodor S. hath robbed 
the chunh ; actionable. Cro. Car. 301, 417. 

In cafe, &c. in which the plaintiff declared, that he was 
imlituied and inducted into a parfonage in, i$c. and that 
he executed the office of a pallor in that church for the 
fpace of four years, and that the defendant faid of him, 
You are a drunkard, a wborc-mafler, a common /wearer, 
and si common her, and you have preached falfe doctrine, 
and dejervc to be degraded j after a verdict tor the plain- 
ti!;\ it was obje&ej, that the words are not adionable, 
becaufe thstj^ipip^t qp $jvil or temporal damage to the 
liiintiflF; but adjudged a&ionable, for, if true, he may 
c degraded, and fo lofe his freehold. Allen 63. 

Thdc words fpoken of a preaching parfon, Parrat is 
an adulterer, and had two children by B. lads wife, and I 
will cuu/e him to he deprived for it ; not a&ioimble ; for 
*tis a Jpiritual defamation , and punilhable in that court. 
Cro . Elia. 502. 

To fay of a counfellor, that he is no lawyer *, that they 
are fools who come to him for law, and that he will get 
nothing by the law, adion lies. Danv . 113. And it is 
the fame to fay he hath difeloftd fecrets in a caufe. 

To call a do£tO£ of phyfick fool, afs, empirick, and 
mountebank, or fay he is no fcholar, are adionable. Cro. 
Car. 270. So to fay of a fchoohmaAcr, put not your fon 
to him, for he will come away as very adurce aa he went. 
Hetl. 71. Where one fays of a midwife, that many have 
per idl'd for her want of Ikill, an adion will lie. Cro. 
Car, 2 H. If cue calls a merchant bankrupt, adion lies. 

1 Leon . 336. And to call a trading perfon bankrupt 
knave, is adionable x Danv. 90, Alfo if one fay of a 


merchant, that he is a beggarly fellow, and not able to 
pay his debts; or fay of a perfon that lie is a runaway, 
and dares not Chew his face, by rcafon whereof he h dif- 
graced and injured in his calling, thefe are adionable. 
Raym. 184, 

Words likewife as hath been faid tending to the lofs of 
preferment in marriage, bfc, are adionable. Thus to 
fay that a woman hath a bollard, or is with child; or 
that a certain perfon hath had the ufc of her body, where¬ 
by (he lofes her marriage, adicn lies ; though not with¬ 
out fpecial damage, on adion at common law. 2 Salk. 
696. Ii a man is in treaty with a woman to marry, and 
another tells him, fhe is under a prc-contratt; this doth 
not imply a fcandal, but yet, if falfe, an adion will lie; 
Mich. 5 Ann . To fay of a man that he lay with a certain 
woman, £57. by which he lofes his marriage, is adionable, 
for in thefe cafes there is a temporal damage. 1 Danv . 

As to words tending to a perfon’s difmheritance, if 
one fays of another that has land by defeent, that he 
is a baliard ; adion upon the cafe lies, as it tends to his dis¬ 
inheritance. Co. Ent. 28. But to fay of a foil and heir 
apparent, that he is a batlard, adion lies not until he is 
difinhcritcd, oris prejudiced thereby. 1 Danv. 83. To 
Hander the title of another perfon to his lands adion- 
able ; but the words mull be falfe, and be fpoken by one 
that neither hath, nor pretendeth tide to the land 
himfclf; and who is not of counfel to him that pretends 
right. 4 Rep. 17. If a man ffiall pretend title to the 
hind another hath in pofleffion, and hath no colour of 
title 10 it; and /hall lay he hath fuch a deed or convey¬ 
ance of it, where in truth he hath none, or if he hath 
any it is a counterfeit and forged deed, and he knows it 
to be fo: in this cafe the words may bear nn adion ; but 
if there be any colour for what is faid, they will not be 
adionable . 2 Cro . 339. Ye tv. 80, 88. And the party 

of whom the words are fpoken mud have, or be likely to 
have fome fpecial damage by the /peaking of them; as 
that he is hindered in the file of hh> lands, or in his pre¬ 
ferment in marriage, b'c. without which it is laid adion 
doth not lie. 1 Cro . 99. 2 Cro. 213, 397. Poph. 187. 

2 Bulf. 90. The affirming that another hath title to the 
land, where adionable, fee 4 Rep. 175. 

If A. fays, that B . faid that C. did a certain fcandalous 
thing, C. ffiall have adion again ft J. with averment that 
B. never faid fo, whereby A. is the author of the /vandal. 
Cro. Jac . 406. Sec 1 Roll. Abr. 64. 

It is to be obferred in general, that though fcandalous 
words arc fpoken before a man’s face, or behind his 
back, by way of affirmation, or report, when drunk, or 
fober ; and although they are fpoken in any language, it 
they are underftood by the hearers, the> arc adionable : 
uHb words may be adionable in one county, which are not 
lb in another, by the different conllruciion, bV. 4 Rep. 
14. Hob. 16 5, 236. But if the defendant can make 
proof of the words, he may plead fpeciuJ j unification. Co. 
Lift. 2 6. Yet where the plaintiff has a pardon, after an 
offence committed, the words are ffill adionable. Moor 
863. If words may receive a double interpretation, the 
one way that they ffiall be adionable , and the other way 
not, they ffiall be taken in mitiori Jenfa, fo far as not to 
be adionable . Cro. Jac . 438. Therefore to fay that a 
man hath the pox, when it may be the ordinary difeafe; 
or that he is a coiner of money, when it may be his trade, 
and he may do it by authority, £57. no adion will lie: 
and yet in this cafe, if the common and violent fenfe of 
the words in the import thereof be the word fenic, they 
may be taken accordingly, and are liable to adion. 4 
Rep, 20. Hob. 126. 3 Cro. 352. The words to main¬ 

tain this adion muff be direct and certain, ih.rt there 
may be no intendment againft them : but as fome words 
feparate, without others joined with them, are nor at- 
tionable; fo feme words that arc adionable may be quali- 
Tifd by the precedent or fubfequent words, and .nil the 
wordt aw to be taken together. 4 Rep. x;. 1 Cro. 127. 

Moor Ca. 174, 331. "Where words fpoken are fomewhat 
uncertain, by the precedent conference or fome circum- 
ffance; with an averment, they may be many times made 
certain and adionable. 2 Bulf. 227. So by the pleadings 
of the parties, and verdict of ajuryfor the plaintiff*. 2 Cro. 

F 107* 
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107. The tiling faul by the words mull be that which 
is poflihlc to have hefn clone ; for if it he of a thing al¬ 
together and apparently impoflible,* no aftion lie*., 4 
Rep. 16. For worth fpoken in purluit of a profcr.uticn 
in an ordinaly couric of jufticc ; and where a lawyer in 
pleading his client’s caufe, flinll utter words according to 
his in Illusions; and to fay of one he is a hall aril, when 
thi s is t > defend the party’s own title, where he himfclf 
doth claim to be heir of the land that is in cjueition ; 
tlicfc words will not bear an aftion. 2 Cro. 90, 4 Rep. 

13 - 

In this aftion the nature of the words mull be fet forth, 
with the manner of fpcaking them, the time and place, 
when and where fpoken, and before whom, and the da¬ 
mage thereby to the plaintiff; that his credit was, and 
how, impaired, with the aggravating circumllance.: but 
it matters not whether the plaintiff doth in his dcclaia- 
tion fet forth all the circumilantial words as they arc 
fpoken ; fo as to ftiew the very words that arc aft tenable > 
and the fubftrmce of them, tff<. 

2. Aftion on the cafe likewife lies upon an afumpfit or 
undertaking ; and fuch actions are founded on a contrail 
either exprefs, or implied by Jaw, and gives the party 
damages in proportion to the Jed's lie has iuflaincd by the 
violation of the contract. 4 Co. 92. Moor 667. For 
the Jaw on this head fee title 3UTump(!t. 

3. It has been premifed, that a fpecial action on the 
cafe lies in all inftanecs win rein no general action could 
be framed; it will be ncccfthry therefore to point out 
feme of thofe particular calls to which it is mod peculi¬ 
arly applicable. 

ft was formerly held, that if my fire, by misfortune, 
burn the goods of another man ; for this wrong he (hall 
have action on the cafe, againil me : and if my fervant puts 
a caudle or other fire in any place in my houfe, and this 
burns all my houfe and the houfe of my neighbour, ac¬ 
tion of the cafe lies for him againii ine. 1 Danv. 10. 

But by Hat. 6 Ann. c. 31. it is enabled, that an action 
lhall not be brought again it any, in whole houfe or 
chamber any fire fhall accidentally happen : but by the 
fame ll.itute it is enafted, that if any lervant through 
negligence lhall caufe an houfe or outhoufe to be fired, 
fuch fervant being thereof convifted upon oath before two 
juHicer, lhall forfeit 100/. unto the churchwardens of 
the parith of, lAc. to be diilrihutcd amonglt the fufferers, 
as to the churchwardens lhall feem juft, and upon non¬ 
payment, lhall be committed to fome workhoufc by a 
warrant of one jullice, there to be kept eighteen months 
at hard labour. 

This atlion likewife lies agamft carriers and others 
upon the cuilom of England. 

But fet* the ftatutes 6 Ann. and jo Ann. c. 14. If a 
perfon delivcrcth goods to a common carrier, to carry 
them to a certain place, and he lofeth them, aft km upon 
the cafe lies againft him; for by the common cuilom of 
the realm he ought to carry them fafely: it is the fame 
of a common hovman or lighterman, who is a water- 
carrier of goods ; but goods in this cafe may be thrown 
overboard in a tcxnpeil, » preferve the pallengcrs lives in 
the lighter, b'e. and no aftion lies. 2 Bnljl. 280. If a 
common carrier is robbed of goods, he is chargeable for 
them, becaulc he had his hire, and took upon himfclf the 
fafe delivery of the goods therefore : and though a per¬ 
fon doth not acquaint the carrier with all the particulars 
in a box, as that there is fuch a fum of money, &r. the 
carrier Hull anfwcr for the money, if robbed : though a 
fpecial acceptance may cxcufc him. 1 Danv. 13. 

If a carrier afks whether money or plate is contained 
in a parcel, and is anfwered in the negative, and upon a 
robbery, and action brought, *tis proved there was mo¬ 
ney or plate, we conceive the law does not make tile car¬ 
rier liable, he being deceived. 

Cafe, iffc. upon the cuilom of England again A a majler 
of a Jhip , for negligently keeping the plaintiff \ goods; 
adjudged he is rather an (jficcr than a j'ervant, (hr he may 
pawn the Blip if he fee occafion: he*may Jell hum pevitura , 
l$c. and tho' lie receives hi,*. wag<A from the mvtws, yet 
in effeft he is paid by the merchant; for ’tis he who 
pays the owners, anil there is no difference between this calc 
and that of a hoyman or a common carrier. 1 /V>/r. 190. 
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In an aftion on the cafe upon the cuftom of the realm 
againii the defendant, who was mailer of a fage-uacb, rthe 
plaintiif lets forth, that he took a place in tlie coach for 
fuch a town, and that in the journey the defendant, by 
negligence, loll the plaintiff’s trunk; upon Not guilty 
pleaded, the evidence was, that the plaintiff gave the 
trunk to the man who drove the coach, who prornifed 10 
take caie of it, but loll it; and the queflion was, whe¬ 
ther the majler was chargeable, and adjudged that he was 
not, unlcfj the majler takes a price for the carriage of the 
go: tit as v/cll as for the carriage of the perfon , and then he 
is within the cuilom as a carrier is : that a majler is not 
chargeable for the afts of his Jcrvant, but when they are 
done in execution of the authority gi\en by the mailer, 
and then the aft of the fervant is the aft of the*mailer. 

1 Salk. 282. ; 

j ' If a mail is robbed, and bills are loft ; by Hclt, Chief 
Juilice, afticn lies ttgatnj } the poll-mailer, as againii a 
common cairier, c Ac. he being paid a falary for doing his 
duly ; but ’twas over-ruled by the other juft ices. 1 Salk. 
17. And we do not know of any other caie upon this 
point fince determined. S 

A common inn-keeper is chargeable for goods ftoleii* 
iA hia houlc ; and if the inn-keeper be not oi found me¬ 
mory, it is hi id aftion lies againii him : but if the inn¬ 
keeper be an infant, no afticn will lie againii fuch infant. 
The perfon robbed nuift be a traveller, and gueil in the 
inn; if the goods are committed to the heft on another 
account, and are Aden, no aftion will lie. So if a matt 
comes to an inn, and leaving goods there, goes away for 
two or three days, if in that time they are ftolcn, no aftion 
lie. ngaiull the inn-keeper; for at the time of the dealing 
he was not his gueil: but where a man comes on horfc- 
back to an inn, and leaves his horfe with the holt, if he 
goes away from the inn for fevcral days, and in his ab¬ 
sence the horfe is ftolcn, the inn-keeper ffiall be charged 
for it; becaule he had benefit by the continuance of the 
horfe with him, ho being paid for it, and fo the owner 
was a gueil. Moor Spy. If a man upon a fpecial agree¬ 
ment boards in an inn for any time and is robbed, the inn¬ 
keeper (hall not anfwer for it. Latch 127. for he is not 
a gueil but a boarder. An inn-keeper is liable, though the 
gueil doth not acquaint him what goods or money he hath. 

8 Rep. 33. If an inn-keeper refule to entertain his gueil, 
this aftion may be brought againii him. Dyer 158. 

This aftion lies for deceits in contrafts, bargains, and 
falcs : if a vintner fells wine, knowing it to be corrupt, 
as good and not corrupt, though without warranty, aftion 
lies. Danv. 173. So if a man fells a horfe, and war¬ 
rants him to be lound of his limbs, if he be not, aftion 
on the caje lies. 11 Hen. 6. A perfon warrants a horle 
wind and limb, that hath fome fecret difeafe known to 
the feller, but not to the buyer, this aftion may be brought; 
though if one fell a horfe and warrant him found, and 
he hath at the time vilible infirmities, which the buyer 
may fee: aftion on the caje will not lie. Tehv. 114. 2 

Cro. 675. Where one fells me any wares or commo¬ 
dities, and is to deliver that which is good, but delivers 
what is naught; or fells any thing by falfe or deceitful 
weights and mcafures, with o^w^thoj^t warranty, aftion 
on the cafe lies; and fo where a man doth fell corrupt 
victuals, as bread, beer, or other thing for food, and 
knows it to be unwholefome. Dyer 75. 4 Rep . 18. 

2 Cro . 270. Yqf if the buyer or his fervant lhall ice and 
talle the viftuals, &V. and iyce and accept the fame, no 
aftion can be had. 7 //. 4. 16. Nor will cafe lie upon 
a warranty of what is out of a man’s power, or of a future 
thing; as that a horfe lhall carry a man thirty miles a 
day, or ^the like. Finch 188. If a man fells certain 
packs of wool, and warrants that they are good and merch¬ 
antable, if they are damaged, aftion of the caje lies againii 
him. 1 Danv. 187. The bare affirmation by the feller 
of a particular fort of diamond, without warranting it to 
be fuch, will not maintain an aftion. 2 Cro . 4. 196. 

But where a man hath the pofTelfion of a perfonal thing, 
the affirming it to be his own is a warranty that it is fo; 
though it is othervvife in cafe of lands, where the buyer 
at his peril is to fee that he hath title. 1 Salk. 210. If 
a perfon fells to another cattle or goods, that are not his 
own, action of the caje lies: fo if he wan ants cloth to be 
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of fuch a length, that is deficient of it. If a taylor un¬ 
dertakes to make a fuitof clothes, and ipoih (hem, action 


that it amounted to no more than the general iffue, and 
that the lord could not dig pits in the common, for the 
lies: and if a carpenter prumifcs to repair mv houfe before | ilatutc of 43 Eliz. intends only an improvement by en¬ 
closing. Sid. 106. 2 CtO. 165. 


a certain day, and doth not do ir, by which iny home falls: 
or if he undertakes to build :i houll forme, and doth it ill, 
teibor on the cafe lies. 1 Danv. 32. If a furgvon neglects 
lift patient, or applies umvholef'me medicines, whereby 
the patient is injured, this edt^-t 1 1\: L h• A no il it count'd 
retained to appear on fuch a day in coui t, doth not come, 
by which the caufe mifcarric*, ad'iun lies ag?*nn him : 
lo it alter retainer, he become or touniel to the adverfitry 
againft Lite plaintiff. 11 H. 6. 18. For flopping up a 
w.iier-courJc or way; breaking down a puriy wall; 
Hopping of antient lights and for any private unfancc tc a 
man’s waper, light, or air, whereby a perfon is damnified, 
till:, aStioii lieth. 1 Cro. 4Z7. 2 i lo. 159. Where a fiuiih 

promiies to lhoe my hone well, if he pricks him, adion of 
the cafe lies; and *16 when lie refufes to lhoe him, or 
whiil) I travel without, and my horfc is damaged. If a 
hojfe that is hired hath been abuled by me rider, atikn 
\\X ; ib where goods pawned are not delivered, on offer¬ 
ing the money. • 

Where any one perfonates another, for cheating at 
gaining, where a furcty is not faved harmlefs, be; 2 
bijl. 198. ll 1 lend another my horfc to ride lo far, and 
he rides further, or forward and backward, or doth not 
give him meat, this adion lieth. 1 Cro. 14. And where 
011c lenus me a horie lor a time, Jf he take him from me 
w:tnin that time, or dilhirb me before I have done what 
»I hired him for; adion of the cafe lies : and though I ride 
the horie oul of the way in my journey, he may not take 
him from me. 8 Rep. 146. This adion lies for keeping 
a dog accuilomed to bite flieep; but not for a man’s dog 
running at my llieep, though he killsthem, if it be without 
his content. 1D.1nv.Jhr. 19. Hell. 171. Adion of 
the cafe will lie againil a gaoler for putting irons on’ his 
priloner; or putting him in the docks, or not giving 
iuffident fuHenar.ee to him, beiug committed for debt. 

F. N. B. 83. The mafter may in many cafes have this 
adion againil his fervant, He ward, or bailiff, for any ipe- 
cial abufc done to him, and for negligence, be. Alio it 
lies for taking or enticing away my fervant, and retaining 
him; or threatening a fervant, whereby I lofe his lervice. 
Lane 68. 1 Cro. 777. 1 Shop. Ahr . 52, 59. A fervant 

is trulied with goods and merchandize coniigncd to him 
by a merchant, to pay the culioms for them, and difpofe 
of them to profit; it he to deceive the merchant, and 
have allowance for it on his account, and to defraud the 
king, lands fome of the goods without paying the cuf- 
toms, by which they are forfeited, adion of the cafe lieth. 
Lane 65. 2 Cro. 266. If I trult one to buy a icafc or 

other thing for me, and he buyeth it for hinifelf, or doth 
not buy it, this action lies againft him ; but if he doth his 
endeavour it fufficeth. Br». 117. And where a man is 
diltuvbed in the ufe of a feat in the church, which he hath 
had time out of mind ; a toward is hindered in the 
keeping of his courts; a keeper of a foreft diilurbcd in 
—making the profits of his office; a bailiff in diflraining for 
an amerciam^gt , ett J e ^ ^ c * Bendl. 

80. Lib . Intr^Tmddr C) 87. Ail action of the cafe lies 
for him in reveriion, againlt a Hrangcr, for damage to his 
inheritance, though there be a term in ejje. 3 Lev. 360. 
Alfo if a leflbr comes to the houfe he has domiled, to fee 
if it be out of repair, or any *va(le be done, and meets 
with any difturbance therein; or if one diliurbs a parfon in 
taking his tithes, this action lies, 2 Cro. 478. 2 Ivfl. 650. 
And for fetting up a new mill on a river, to the prejudice 
of another who hath an antient mill, an action will lie. 

Lib. Intr. 9. , t _ 

Aclidn on the cafe Ukewife lies for and againfi com- 
inonew, ts tc, for injuries done in commons. 

Cafe againfi. R* B. for furcharging the common; it 
was obje&ed in arreft of judgment, that cafe would not 
lie, but an affitfe; adjudged, that the plaintiff might have 
either aftion. • Style 164, 

Cafe, be. by a commoner for digging f its and fprcadrng 
the gravel, be. by which 1 ms loll his common; the de¬ 
fendant pleaded; that he is lord of the foil, and that he 
did dig for coals, doing as little damage to the paliure as 
he could, and averred, that he had left common fuffi- 
aieati and upon a demurrer to this plea, it was adjudged, 


Aftion on the cafe may likewife be brought for mali¬ 
cious profee ution s: where a fuit is without ground, and 
one is arrdted, action on the cafe lies for unjull vexation : 
fo for falfe imprifonment. And for faliely and mali- 
cioufly arrefting a perfon for more than is due to the 
plaintiff, whereby the defendant is impriioneJ, for want 
of bail; or if it be on purpofe to hold him to bail, uction 
on the cafe will lie, after the original action is determined. 

1 Lev. 273. 1 Salk. 15. And action Jikewife lies againil 

fiier ilft, for default in executing writs; permitting efcapes* 
be. 

A ft ion 5 on the cafe likewife lie for cwfpiracy, efcape 
and refcont , nufanees , &c. which fee under titles COllfpi- 
racp, C-fCtipc, IScfcous auto ^ufrittccs, be. Vide Com. 
Dig. V. 1 . tit. Action , Action upon the Cafe , &c. &c. 

3 ttl 0 l! pjCju&lCtiU, (otherwife called preparatory , or 
principal) Is an aftion which arifes from ionic doubt in 
the principal; as in cafe a man fues his younger brother 
for lands defeended from his father, and it is objefted 
againft him that he is a bailavd: now this point of baf- 
tardy is to be tried before the caufe can any further pro¬ 
ceed : and therefore it is termed prejudicial}s, quia print 
judicanda. Brad. lib. 3. c. 4. num. 6. Convll. 

3 ition cf a bOjit, Is a phrafe of fpeech ufed, when 
one pleads fome matter, by which he Hiews the plaintiff 
had no caufe to have the writ he brought, yet it may be 
that he may have another writ or adion for the fame mat¬ 
ter. Such a pica is called a plea to the adion of the writ ; 
whereas, if by the plea, it ihould appear that the plaintiff 
hath no caufe to have an adion for the thing demanded, 
then it is called a plea to the adion. CoweL Termct de la Ly. 

3 ftioiurc, i. c. In jus vocare, or to profecutc one in 
a fuit at law, I born s Chron. 

3 ft 0 ll l&urnel, A flatute fo called, made 13 Ed. \. 
ann. 1285, ordaining the flatute merchant : it was fo 
termed from a place named Aden Burnel, where it was 
made; being a cattle fometime belonging to the family of 
Burnel , and afterwards of Lo ud, in Shropjbtrc . Cowel. 

3 ti 0 }, The proftor or advocate in civil courts or 
caufes. Ad or dminicus, was often ufed for the lord’s bai¬ 
liff or attorney. A dor ccclefue was fomeiime the frrin- 
Hck term for the advocate or pleading patron of a church. 
Actor 'Villa? was the He ward or head bailiff of a town or 
village. Coivtf. 

3 its t»0»C, Are dittinguilhed into acts of God, the acts 
of the law and acts of men. The act of God (hall preju¬ 
dice no man : as where the law prdcribeth mean* to 
perfeft or fettle any right or ell ate ; if by the act oj God 
the means in feme circumilances become impoffiblc, no 
party Hi all receive any damage thereby. Co. Lit. 123. 

1 Rep. 97. So in an aftion of cafe againft a bargeman, 
who juitified, for that there were feveral paffengers in his 
barge, and a Hidden lempefl arifing, all the goods in the 
barge were thrown overboard to fave the lives of the 
pafibngers, amongft which the goods of the plaintiff 
were thrown over, and that he hud not any notice that 
there was money in the pack ; adjudged, that the aftion 
would not lie, becaufe what the owner of the barge did 
in this cafe was occafioncd by the act of God, and in de¬ 
fence of their lives. 1 Roll. Rep . 79. 

The afcts of the law are efteemed beyond the afts of 
mar.: and when to the perfeftionofa thing, divers afts are 
retjuired, the law hath moft regard to the original, 
aft. 8 Rep. 78. The law will conftrue things to be 
lawfully done ; when it ftandeth indifferent whether they 
ihould be lawful or not: but whatioever is contrary to 
law is accounted not done. 1 Inft. 4a. 3 Rep. 74. 
Outlaw doth favour fubftantial more than cirtumHantial 
acts ; Jnd regards deeds and acts more than words: and 
the law doth not require unncceffary things. Plowd. 10. 
As to acts of men ; that which a man doth by another, 
fliall be faid to Be done by hinifelf; but perfonal things 
cannot be done by another. Co. Lit. 158. A man can¬ 
not do an ad to himfelf, unlefs it be where he hath a 
double capacity; no perlon ihall be fuffered to do any 
thing againft his own act ; and every man’s acts (hail be 
conftrued moil (Irongly againil himfelf. FlewJ. 140. 
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But if many join in an act , and fome may not lawfully do 
it; it (hall be adjudged the act of him who might law¬ 
fully do the fame* Dyer 192. Acts that men arc forced 
by necefifty and compulfion to do, are not regarded : and 
an act done between perfons (hall not injure a ft ranger 
not party or privy thereto. Plo w. 19. 6 Rep. 16. 

Where mutua Jafts are to be done, who is to do the firft 
aft, fee title Contrition. 

3 Uts of parliament) Are pofitive laws, confiding of 
two parts, (<vi%.) the words of the acts, and the fenie and 
meaning of them, which being joined make the law. 
The words of acts of parliament (hall be taken in a lawf ul 
fenfe: cafes of the lame nature are within the jeniody, 
though out of the letter cf the act ; and fome cuts extend 
by equity to other things than aie mentioned therein, 
&c. 1 lnjl. 24, 38 1. Vide Statute. 

&ttuai‘V) (actuarial) A clerk that regiilers the afts 
and conllitutions of the convocation. 

^DcreDulftarc, 'I’o purge one’s felf of an offence by 
oath. £>urin collegia jncrit ubi aliquis occi/us cf, adcredu- 
litet fi quod cum non percujfit . Leges Ime, c. 36. 

3 taf§mon, (additia) bignificth a title given to a mart 
hefides his Chriltian and furnamc, fetting forth his eflatc, 
degree, trade, &c. As for example ; additions of ell ate 
are yeoman, gentleman, efquire, &c. Additions of dt • 
gree, are knight, carl, maiquifs, and duke: additions of 
trade, are ifteichant, clothier, carpenter, l£c. There are 
likewife additions of place of relidcncc, as London, York, 
Itrifol , &rc. And theft additions were ordained that one 
man might not be grieved or moieiicd for another : and 
that every perfon might be certainly known, and bear his 
own burden. If one be of the degree of a duke and carl, 
Ifc. he fhali have the addition of the moll worthy dignity. 

2 Inf. 66 9. but the titles of duke, marquifs, and carl, 
Lie. arc not properly additions , but names of dignity. 
Terms de try 20. And the title of knight or baronet, is 
part of the party’s name, and ought to be rightly ufed ; 
but the titles of efquire, gentleman, yeoman, Life, being 
no part of the name, but additions as people pi cafe to call 
them, may be ufed or not ufed, or if varied it, not mate¬ 
rial. 1 till. 34. An earl of Ireland is not an addition of 
honour here in England , but lueh a perfon mull be writ¬ 
ten by his Chriftian and furname, with the addition of 
efquire only: and fons of Englijb noblemen, although 
they have givrin them titles of nobility in refpcdl to their 
families ; if you fue them, they mull be named by their 
Chrillian and furnames, with the addition of efquire, as 
fuch a one efquire, commonly called Lord A. bV. 2 lnjl. 
596, 666. 

By the common Jaw, a man that had no name of dig¬ 
nity, was named by his Chriltian and furnamc in all 
writs ; which was fufticicnt. If he had an interior name 
of dignity, as knight, &c. he ought to be named by Ins 
Chrillian and furname with the name of dignity : but a 
dnkc, &c. might be fned by his Chriitian name only, 
and name of dignity, which Hands for his furname. 2 
Inf. 665, 666. by fiat. 1 Hen. 5. cap. 5. If is enafted, 
that in iuits or aft torn where proccfs of outlawry lies, ad¬ 
ditions arc to be lvndc to the name of the defendant, to 
ihew his ellate, inylivry, and place of dwelling ; and that 
Svrits not having fiich additions fliall abate, if the de¬ 
fendant takes exception thereto, bur not by the court ex 
rfiiio. By pleading to ifiuc, the parly patios by the ad¬ 
vantage of exception for want of addition; tor by the 
common law it is good without addition , and the llatute 
gives remedy only by exception. Cru.fac. 610. 1 Roll. 

7S0. No addition is ncccifary, where proceft cf outlawry 
doth not lie. 1 Salk. 5. It a ciiv be a county of itfclf, 
wherein are fcveral parill.es, addition thereof, as of London 
is fulficient: but addition of a p uilh, not in a c;tv, mull 
mention the county, or It will not be good. 1 Danv. 
237. An addition after tl e dictus is iil; and ac¬ 
cording to H'At Chief Julhee, # if a man of Wilts commit 
felony at Hijlmhjhr, he (hall be indifted by his name, 
as of Wefim. 3 Salk. 20. * 

A gentleman by reputation, that is neither fo by 
birth, nor by office, nor by create»u, but commonly called 
gentleman, and known by that name, is ;i Sufficient 
addition ; but if he be named yeoman, he cannot quaili 
the indi&mcnt. 2 Inf. 068 . 
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Where there are feveral defendants of different name^, 
and the fame addition, it is fafeft to repeat the addition of 
each of their names, applying it particularly to every one 
of them. 2 Hawk. 87. 

And where a father hath the fame name and the fame 
addition with a defendant being his fon, the aftion if 
abateable, unlefs it add the addition of the younger to the 
other additions; but where the father is the defendant, it 
is laid that there is no need of addition of the elder. 

2 Hawk, 187. 

3 tiding, (from the Saxon adelan) Signifying excel¬ 
lent, was a title of honour amongft the Angles', properly 
belonging to the king’s children; it being ufual for the 
Saxons to join the word ling to the Chrillian name* which 
fignified a fon, or the younger. King Edward.the Con- 
fjiir having no iflue, and intending to make Edgar, his 
nephew, the heir of the kingdom, gave him the iUle and 
title of Adding. Spclm. Gloffi. 

Attempt ton, or taking away of a legacy ; this ailfes 
from a fnppolcd alteration of a teflator’s intent, by callJbg 
in money due to him on bond, &c. that he had cxprdfC 
defiled by will to another perfon. Talbot's Chan. Ca\ 
Set* Legacy. 

30 jluqulrcnbunt) Is a judicial writ, commanding en¬ 
quiry to bo made of any thing relating to a caufe depend¬ 
ing in the king’s courts. It is granted upon many occa¬ 
sions for the better execution of jultice. Rig. Judk. 

3 tof 0 urnment, ( adjournamentum ) The fame with the 
Fnnch word adjournment, and fignifies a putting off until 
another day, or to another place. As adjournment in cviv, 
by Uat. 7.5 Ed. 3. is an appointment of a day, when the 
julticch in eyre will fit again. A court, the parliament, 
and writs, Life, may be adjourn'd; and the iubitancc of 
the adjournment of courts is to give licence to all parties 
that have any thing to do in court to forbear their at¬ 
tendance till liich a time. Every laft day of the term, 
and cveiy eve of a day in term, which is not dies juridi¬ 
cal, or a law day, the court is adjourned ; and it is ulually 
done two feveral times, fitting the court. 2 Inf. 26. 
The terms may be adjourned to fome other place, and 
there the King's Bench and other courts at IKcfminjhr be 
held : and if the king puts out a proclamation for the 
adjournment of the term, this is a fulficient warrant to the 
keeper of the Great Seal to make out writs accordingly ; 
and proclamation is to be made, appointing all perfons 
to keep their day, at the time and place to which, ISc. 

\ Ard. 279. 1 Lev. 176. Though by Mag/m Chart a 

the court of Common Pleas is to be held at H'cfminftcr. 
lint needfity wdi fometimrs fuperfede the law, as in the 
ca/e of a plague, a civil war. See. hi the firlt year of 
king Car. 1. a writ o( adjournment was delivered to all 
tin juilicev, to adjourn two returns of Trinity term : and 
iu the fame year Michaelmas- terra was adjourned until 
enjihn onim.vrum to Reading ; and the king toy proclama¬ 
tion liguMied his plvaluic, that his courts Ihould be there 
held. Cro. l.ar. 13, 27. Anno 17 Car. 2. The couit 
of B. R. was adjourned K&Oxford, becaufe of the plague; 
and from thence to Windjor ; and afterwards to tV"i-* 1 
win per again. 1 Lev. 

On a foreign pica pleadedir^^i&cTthc writ (halt 
be adjourned into the Common -Picas to be tried; and after 
adjournment, the tenant may plead a new plea parfuttnr 
to the firlt: but if he pleads in abatement a plea triable 
by the affife, oil which i* is adjourned \ he cannot plead 
in bar afterwards, &c. 1 Danv, Air. 249. The jufticcs 

of aiiife have power to adjourn the parties to Wefiminflcr, 
or 10 any other place; and by the ex; refs words of 
Magna Chart a, cap. 12. they may adjourn, IT c. into 
(i. JJ. before the judges there. Dyer 132. 

If the judges of the court of King's Bench, l$c. are 
divided in opinion, two againft two* upon a demurrer or 
fpechil verdict (not on a motion) the caufe mull be ad - 
ja/rurd into the Exchequer Chamber , to be determined by 
all the judges of England. $ Mod. 156. 5 Mod. 335. 

After diUbhuion or prorogation of parliament, and after 
adjournment lor above fourteen days, aftions may be pro* 
Secured againft perfons entitled to privilege, l£c. Stat. 

12 W. 3. Now fee new aft 10 Geo. 3. 

31 'Oiratu*) A price or value fet upon things ftolen or 
loft, as a mccmpence to the owner.— Poterit cnim remfuam 
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peter9 ut adiratam per teflimonium proberum hominum. 
Bratl. 1. 3. trad. 2. cap. 32, 

# 3 Of Ut) teat ion, ( adjudiratio) A giving or pronouncing 
by judgment, a fentencc or decree. St at. 16 17 Car * t. 
c. 10 . 


. 21 Djura IRcgta, A writ brought by the king’s clerk 

\prefented to a living, again ft thofe that endeavour to ejett 
liim, to die prejudice of the king’s title. Reg. of Writs 

lUttgum, At large: and there is title at large, af- 
fife at large, verdiSt at large; to avouch at large, t$c. 

3 Diegmre, Or alder in French, is for one to purge him* 
fclftof a crime by oath. In the laws of king Alfred, in 
Brompt* Cbron . cap. 4, Si fe velit adlegiai e, t3 c. And 
cap, 13. Si accufetur , inde adlegiet Je per fexaginta hi das, 
\$c. ‘ « 


9 Dmcafttreintnt, (admenfuratio) Is a writ brought for 
remddy again ft fuch per Ion 3 as ufurp more than their 
fliare, to bring them to realbn. It lies in two cafes \ one 

J rmed adtneafurrment of dower ( admenfuratio dot is) 
e a man’s widow after his deccafe holdcth from the 
more land, lAe. as dower, than of right belongs to 
and the other is admeafurement f pa fare ( admenfu - 
pajhtra) which lies between thofe that have cogi- 
mon of pailure appendant to their freehold eftate*, or 
common by vicinage, where any one or more of them 
furcharge the common. Reg. Orig, 136, 171. In the 
firft cafe, the heir lhalJ have this writ againft the widow, 
whereby fhe ftiall be admeafured, tfnd the heir reftored to 
the overplus; and in the laft. cafe, it may be brought 
againft all the other commoner*, and him that furchargcd; 
for all the commoners (hall be admeafured . Terms de Ley 
23. The heir ftiall have a writ of admeafurement of 
dower, for dower afligned in the time of his anccftor; and 
if an heir within age aflign unto the wife more in dower 
than Ihe ought to have, k£c. the guardian in right may 
have a writ of admeafurement . But if the guardian afligns 
dower more than /he ought to have, the heir, during his 
nonage, ftiall not have a writ of admeafurement of dower. 

7 Hen . 2. 4. Vide 13 E. 1. c. 7. Fitz. N. B. 148. 
If the wife after alignment of dower do improve the 
land, and make it better than it was at the time of the 
alignment; an admeafurement doth not lie of that im¬ 
provement.. Naf. Brevium 332. 

A perfon who hath common appurtenant certain, or 
common by certain grant, ihall be admeafured , and a te¬ 
nant ftiall have admeafurement again ft him : but he who 
hath a common appurtenant without number, or common 
in grofs without number, Ihall not be Hinted, nor Ihall 
a writ of admeafurement of pallure lie againft him. If the 
lord fuicharge the common, his tenant muft not have a 
writ of admeafurement ; but an affile of common againft 
the lord. And fo if the lord do make approvement of 
the common. And it is faid, that if the tenant furcharge 
the common, the Lord ftialPnot have a writ of admea¬ 
furement againft him ; but he may dillrain the furplufoge 
cattle. On a fecond furcharge of a common, after ad- 
meafurement .made, the plaintiff ftiall .recover his damages 
againft him that was defendant in the firil writ; and 
'•M* he ftiall forfeit to the king the cattle which he put 
in over number after the admeasure¬ 

ment made. Stnt. if Ed/i. cap. 7. Videc. 8. Fitz . 
N. B. 123. The writs of admeafurement of dower and 
pafuregt re vicontiel, a»d Ihall be di reeled unto*the flieriff, ! 
and ihall not be returnable; and they run thus; ] 


A writ of admeafurement of dower, 

George the Third, Sec. to the foerff of, Sec. A. the 
fan [or ccufl/t] and heir of B. hath complained unto us, that 
C. who was the wife of the aforefaid B. hath for dower 
more of the freehold which was of the aforefaid B. fome- 
time her hujband, in N. than foe ought to have, and than 
belongs to her to have ; and therefore we command you that 
jufllyand without delay you caufe that dower to be admea¬ 
fured, fo that the afortfoid C. may not have more for dower 
of the inheritance of the aforefaid A. than foe ought to have, 
and than belongs to her to have, according to her reafonable 
dower ; and Ut the aforefaid A. have of that dower that 
which he ought to have and belongs to him to> have, that we 
may hear no trifre clamour thereof for want of right, See. 


A writ of admnfurment of pa ft ure. 

Gcoige the Third, &c. tv the foe riff of &c. greet 
A. B. bath complained to us, that C. D. and E. F. 
unjuftly furchargcd their common tf paflun in, &c. foj§.t 
they have in it mote leafs and cattle, them thy ought ,v 
have, and to them bthngvth to have; and thenfoie we itm . 
mandyou, that juftly and without delay, you cnufe to be ad¬ 
meafured that pafore, fo that the Jmd 'C. I ). and E. F. 
may net have therein more beafls and , at tie than thy ought] 
and to them it belongs to have, according to thiir frcthvl.* 
which thrv have in the fame tewn ; and that the Jaul A. 13. 
may^ have in that pafur$ fo many bcajht and cut tie t t; id 
ought to have, and beings to Lm to lav ,; that me may hear 
no more clamour thereof &c. 

9 bmittfclc, {admin:calum) Signifies aid, help, or futv 
port; being ufed to this purpoie, fat. \ Ed. 4. cap. 1. 

(Latin) L one that hath the goods of 
a man dying inteftaie committed to his charge by’ the or¬ 
dinary, for which lie is accountable when thereunto re¬ 
quired. 

For the better underftanding this head it is to be con- 
fiuered, 

I. By whom and to whom admin:f ration is to be 
grunted. 

II . Of the interefl , power, and duty of an ad mini- 
f rat or. 

1 H. Of fuits by and againfl admlvijh ufovs. 

IV'. Hew admin if ratten may tc revolt d. 

I. The bilhop olf the diocefe where the party dies 4, re¬ 
gularly to grant admin:f ration : but when the perfon dy¬ 
ing hath goods in fcveral diocefes, which are hna no/a- 
bilia, admittif ration muft be granted by the archbiftiop in 
the prerogative court, or it will be void, j Plow). 281. 
See ’U&oiia tiotabsifs* 

At cofnmon law, and before the ftatute of Wrflm. 2. 
cap. 19. the ordinary had the abfoJute difpofal of in- 
teftates cflates. And therefore if a man died imdlate, 
neither his wife, child, nor next of kin, had any right 
to a ftiare of his eilate, but the ordinary was to distribute 
it according to his confcicnce to pious ufti; and fomei 
times the wife and children might be amongft the number 
of thofe whom he appointed to receive it • but however 
the law trailed him with the foie difpolltion. 

The firft ftatute that abridged the power cf the ordi¬ 
nary herein, was the fat. Wrfi. 2. 13 Ed. 1. c. 19. A.J). 
1285. Whereas after the death of a perfon dying in- 
teftatCj which is bounden to fomc oilier for debit the 
goods come to the ordinary to be difpofed ; the ordinary 
from henceforth ftiall be bound to anfwcr the debts as far 
forth as the goods of the dead will extend, in fuch fort 
as the executors of the fame party would have been 
bounden, if he had made a teftament. 

Before this ftatute Lhe ordinary had the abfolute difpo¬ 
fal of ixtfeftatcs eftates; and as that ftatute liril fubjeded 
them to an aftion at the fuit of creditors, ib from thence 
they found, as my Lord North obferves, that what was 
before very beneficial to them began to be very trouble- 
fome, which obliged them to put the adminiftiation inro 
other hands, taking fecurity to fave them harmlefs from 
fuits. Raym . 497. 

But this method did not intircly free them from the 
trouble they had before; for fuch perfon?, being looked 
upon as fervants or attornies to the ordinaries, could not 
fue for, nor gather in the inteftate’s-eftatc, 2 Inf. 397. 
Co. Lit. 133* * Roll. Abr. 906. This however was re¬ 

medied by the flat. 31 Ed. 3. cap. u. (A. D. 1357.) 
Where a man dieth inteftate, the ordinaries ftiall depute 
the next and moft lawful friends to adminiftcr his goods, 
which deputies ftiall have aftion to demand and recover 
as cxecutor$ the debts due to the inteftate, and ihall anfwcr 
alfo to others to whom the faid dead perfon was holdcn 
aif# bound, in the fame manner as executor, and/half 
he accountable to the ordinaries as executors. And it i» 
enabled by the fat. 21 Ijcn. 8. cap. 9. fed. 13. In caie 
any perfon die inteftate, or the executor* refufe to prove 
the teftament, then the ordinary fhajl grant adminiftra- 
cion to the wddow, or taxt or to both, by dj’- 
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crction of the ordinal y, taking furcty for true admi 
niftration. 

Sc Cl. 4. Where divers perfons be in equality of kin¬ 
dred, the ordinaly H «•<» be at liberty to accept one or 
more, taking nothing for the fame, a'* in probate of tefta- 
lUents, unlei : . the goods of the deceafed amount to above 
the value of ;;n liundred (hillings. 

A :1 the law i:» now fettled admin'?]}ration mull be grant¬ 
ed, ill, To 1 lie hu/band, of the wife*:* goods and chattels, 
2. To the wife, of the huiband’s goods and chattels. 3. 
if there be no hufband or wife, to the children, fous or 
daughters. 4. If theic be no childien alive, to the fa¬ 
ther or mother. 9. 'I lien to a brother or filler of the 
whole blood, or ot the half blood. 6. And if there aie 
none futh, to thv next <*f kin, as unde, aunt, or coufin. 
7, Then u> a creditor of the deceafed. S. And for want 
of all tilde, to any enter peribn, at the difcrction of the 
ordinary : or the ordinary may grant to a ftranger letters 
ad f?Uig•uuiitm bona dp until, to gather up the goods of the 
deceafed ; or may take them into his own hands, to pay 
the Jeceafcd’s debts, in fuch older as an executor or ad- 
hunijirator ought to pay them: but ’tis faid, he or the 
ftranger who hath letter^ ad colligendum, cannot fell them, 
without making themleIves executors of their own wrong, 
ami action lit:, only againlt the ordinary, lAc. U'acd's 
Inji. 353. 

Admmiilration likewile may be granted durante mirt^i 
evtate of an inf mt executor or adminiftrator. 

If one makes an infant his executor, or dies inteftate, 
and the right of admmijlration devolves upon an infant, 
in thde cafes the ordinary is to gmit admin ill rati on 
duiing the ini non ry of t!> - infant, tie-in the frf cafe 
till he arrives at the age of u prate*■*, and in the hitter till 
he arrives at tlie age of twenty-one, becaufc an infant 
cannot, before his full age, give bond to adminiftcr faith¬ 
fully. Godofph. 102. 5 Co. 29, Ihh. 250, Tc/v. 
I ZS. 

And as fuch an adminiftrator is but in natures of a cu¬ 
rator for the infant, and 1ms no intermit or benefit in the 
trihitor or iiucfiate's diate, but in right of the infant; it 
has been always held diicretionary in the ordinary to 
whom to grant it, and therefore it hath been frequently 
adjudged, that he is not obliged within the fiatutc 21 
//, 6. to grant it to the next of kin either of the deceafed, 
or the infant. Hub. 250. 1 Vent* 219. 1 Kch . 549. 

3 Med. 24. 1 New Abr. 381. 

If an infant, and one ol full age, arc made executors, 
he who is of full age may take out adminiftration durante 
mimri aitate of the infant, and may declare as executor or 
adminiftrator durante mimri atate , and there is no abfurdity 
in this cafe, that there fhould be an executor and admi- 
niftrator to the fame party. 1 New Abr. 381, 

Adininftration alio may be granted He benis non, where 
the iirfc adminiftrator dies, or the executor dies inteftate, 
or without probate of the will. 

If a per Ion dies inteftate, and adminiftratjon is granted 
to J. S. who dies without having ad mini ft red all the 
inteftatcks goods, in this cafe the ordinary muft grant 
adminiftration of the goods unadminiftred to another; for 
the fir ft admimftrator cannot continue the truft repofed 
in him to his executor or adminiftrator, bccaufe lie has 
no intcreft but what he derives from the a£t of the or¬ 
dinary. 1 Adiv Ahr. 385. 

So if an executor dies inteftAt£, adminiftration de benis 
non ium tiftu'i.rr.to annexo of the teftator muft be granted 
by the ordinary, for they arc not devolved on the admi¬ 
niftrator of the inteftate, becaufc he had them in cuter 
dmit in order to di (charge the truft repofed in him, but 
if the executor makes his cxecutdr, then the truft is de¬ 
volved on hi iffy and after payment of the debts and lega¬ 
cies of the firft teltator he has an abfolute property in the 
goodI New Ahr. 386. 

If the executor die* before probate, though he admi- 
niliied in part by difpofing of the teftator's goods, &c. 
yet his executor cannot be executor to the hrft teftator, 
out in this tale there is not an adminiftration de bonis 
An granted, but an immediate adminiftration, be- 
v.iuie tin* executor died ante*onus exeeutionis teftamenti 
piper j t fufeptum, which is the foundation the fpiritual 
1 tin * t. j pioctvd upon, i Now Abr. 38(4. 


So if an executor refufes adminiftration with the will 
annexed, it is to be granted to another. 1 A*‘iv Ahr. 
386. 

Bcfidcs all tlicfc adminiftrat ions, there is ad mini]} ration 
durante ahjentia extra regnant, where a pc Hun H a blent 
abroad ; and adminiftration pendente life, which may be 
granted by the ordinary as vs ell as durante mimri relate. 

In thefc cafes adminiftration is to he granted to th 
next of kin to the hrft teftator or inteftate, but if tl 
teftator appoints a refiduary legatee, fuch legatee is intf 
tied to adminiftration. 1 AVw Ain. 385. 

II. With refpeft to the intcreft of an adminiftrator.' § 

An admindtrator, by virtue ot his adminuiraiion, hath 
intercut in all the chattels, real and perfonal of the in- 
tdtate, and in all the goods and chattels, either^ir pof- 
feiiion or action, in like manner as an execute* j 1 the 
goods of the teftator deceafed. And all thefe g*od, and 
chaftels which belonged to the inteftate at the time ( his 
death, and which come to the hands tif^he adminift). tot, 
(liall be aj/cts, or luthcicnt goods and chattels, to rn’pke 
him chaigc.ible to the creditors, as executors are to au¬ 
ditors and legatees. Before they tome to his hands he > 
not chargeable. Wood'’shift, new tuition, 339. 

•N. Ik If the references to Wood’s Ittfritute,, or my rt*rr 
author, jbculd net agree f ;t nth the reader's edition, ytt 
the parts may eaftly he fund by 1 cj erring to ihc .hdix 
of the booh refund to. 

An adminiftratoi can’t take advantage by his ndmim- 
ftration, (unltfs by paying his own debt lirit, il it is 
equal in degree with others, or by taking the goods and 
chattels as they are apprailbd) bccaufe the iurplindge 
muft be diftribuied amongft the next of kin, if there arc 
any kin, accoiding to the ftatute of the 22 Cf 23 Car. 2. 
c. 10. hereafter to be mentioned. If a debtor takes ad- 
mini ftratibn of the goods and chattels ot his creditor, 
this JliaJl not difeharge the debtor; but his debt lhall be 
ajj'ets ; bccaufe tJic inteftate did no a& to fire him from 
the debt. Whereas by making a debtor executor, the 
teftator doth thereby releafc the debt. (But the duty re¬ 
mains, and is aftets. 1 hft. 264. /.) When an admi- 
niltrator (as well as ;.n executor) hath paid funerj 
charges, debts, l 5 c. with his own money. In* may retain 
fo much of the goods of the inteftate in kind according 
to the value, and (hall have property in them. hVi by 
fuch payment the property is altered from the intduu* lo 
the adminiftrator. Wood's Inji. new edition, 339. 

As to the power of an adminiftrator, he can do nothing 
till an adminiftration is granted to him; but after the 
adminiftration is granted, his power is almoft equal with 
that of an executor. Ytt if there arc in an) adminiitrators, 
one of them cannot fell goods, releafc debts, (s r c. with¬ 
out the other, but they mu(t all join, becaule they haw: 
but one authority. See 30 Car. 2. c. 7. 4 o j If . 

fcf M. e. 24. And fee title CjCCCUtO?. 

With regard to the office and duty of an adminiftrator, 
it is the fame with that of an executor, as to the burial of 
the deceafed and payment of funeral charges, the making 
of an inventory ot his goods and chattels, the payment of 
debt;, and the parting of an account. But IbmerJpkgj# 
more is to be done by an adm iniftrator vA t v refpeift to 
dillributing the cftefls of jntelBttVllWifW l l?fregulatc^ by 
the ftatute, commonly called the Statute of Diitriburion, 
that is, the 22 & 23 Car. 2. c. 10. by which it in 
cnailed, that all ordinaries and ecclcfiafucal judges (up¬ 
on granting acfminiftration^ muft take bind of the ad¬ 
miniftrator with two or more fureties, with condition that 
the adminiltrator fhall make a true and pcrfeil inventory 
of all the goods and chattels of the deceafed, and exhibit 
it into the regiftry of the ordinary's court by fuch a day; 
and to adminiftcr according to law', and to make a true 
and juft account thereof, and to make distribution of the 
furplufage as foliovveth : viz. one third to the wife of the 
inteftate, the rcfidr.c among his children, and fuch as legally 
reprefent them, if any of them be dead, other than fuch 
children (not heirs at law) who lhall have any eftate by 
fcttlcmcnt of the inteftate in his life-time, equal to the 
other Blares. Children, other than heirs at law* ad¬ 
vanced by fettlcmcnts or portions not equal to other 
{hairs Bull have fo much of the furplufage as Bull 

make 
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make the eftate of all to be equal. But the heir at law 
lhall have an equal part in the diftribution with the othet’' 
children, without any confidcration of the value of the 
lanft which he hath by defeent or otherwife from the in- 
tellate. 

Sect. 5. If there be no children, nor legal reprefenta- 
Vves of them, one moiety lhall be allotted to the wife, 
tie refidue equally to the next of kindred to the inteftate, 
irSequal degree, and thofe who reprefent them, 

Ike/. 6, No reprefentation lhall be admitted among 
collaterals after brothers and fillers children. And if 
thcreLbe no wife, .all lhall be diilributcd among the chil¬ 
dren! and if no child, to the next of kin to the in- 
telhtlin equal degree, and their reprefentatives. 

7. No fuch diliribution lhall be made till one year 
after mie inteftate’s death ; and every one, to whom any 
fharesiliall be allotted, lhall give bond with fureties in 
the fail courts, that if debts afterwards appear, he lhall 
refun# his ratable part thereof, and of the adminillrator’s. 

Set. 8. In all cifes where the ordinary hath ufed to 
grant adminiftration cum t eft ament 0 annexe , he lhall conti- 
nujffo to do. Made perpetual, 1 Jac. 2. cap. 17. Hut 

St at. 1 Jac. t. cap. 17, f. 6 . No adminiftrator lhall 
be cited into court to render an account of the perfon§l 
eftate of his intellatc, otherwife than by an inventory 
thereof, unlefs at the inftance of fome perfon in behalf 
of a minor, or having a demand out of fuch cllate as a 
creditor, or next of kin ; nor lhall be compellable to ac¬ 
count before any ordinary or judge empowered by the 
aft of 22 23 Car . 2 . cap. 10. olherwiie than as afore¬ 

said. 

Sect. 7. If after the death of a father, any of his chil¬ 
dren lhall die intcllate, without wife or children, in the 
life-time of the mother, every brother ai\d filler, and 
their reprefentatives, lhall have equal {hare with her* 

Upon this claufe of the ilatute this cafe has been de¬ 
termined. After the death of the father the fon died in- 
tciiute, without iliac, but leaving a wife, a mother, three 
brothers, a filler, and two nieces, the children of a dc- 
ceafed brother: this is within the ilatute; the inteftate’s 
wife lhall have but one moiety, and as to the other 
moiety, the inteftate’s brothers and fitters, life, lhall 
come in for an equal fliare thereof with the mother. % 
P. William 344. 

But if a child dies intellatc and unmarried, the father 
furviving has the child’s whole eftate at this day. 1 
P. Williams 48. And this without taking adminiftration 
to him. Pr. Ch. 260. 

Sect. 8. The claufe in the faid aft of 22 & 23 Car. 2. 
r. 10. by v^bich is provided, that that aft lhall not pre¬ 
judice the cuftoms of the city of London and province of 
York, lhall not extend to luch part of any inteftate’s 
eftate, as an adminiftrator, by virtue of his being fo, by 
pretence of any cuttom may claim, to exempt the fame 
from diftribution. 

It has been held, that a defeent of lands in the nature 
of Borough Enghjh to the youngell fon, will not prevent 
his having a lull dillributive lharc of his father’s pqrfonal 
eftate: the right to which veils immediately on the ir.- 
’ i*lta«\deatli: but not lo as to exclude a pofthumous 
child. 341. 

It has been rcfolved likewife, that the half blood lhall 
have a fti a re upon a diftribution equally with the whole 
blood. Id. 

It feems to have been always holdcn," that the hufband 
was intitled to adminiftraHon as belt friend to his wife, 
within the words of the ftatutc 31 £. 3. but there being 
fome doubt, whether fmee the ftatutc of 21 IA 23 Car. 2. 
he was not obliged to make diftribution amongft the reft 
of her kindred, it was thought proper to fettle this matter 
by a fubfequent law, viz. 

8 tat. 29 Car. 2* cap. 3. feet , 25. The aft of 22 23 

Car . 2. cap. 10. lhall not extend to the eftates of feme co¬ 
nverts that die inteftate, but that their hulbands may have 
. adminiftiation of their perfonal eftates, and recover and 
enjoy the fame as they might have done before the making 
of the faid aft. Made perpetual, 1 Jac. z. c. 17, 

Alfo lince the ftatutc 22 Car. 2. the ordinary may 
,grant adjjpniftration to the wife of next a-kin, at his 


election, but then Ihe muft have her diftribuinc ih;;re * 
alfo the ordinary may grant adinuiiltration qn~«d y..ti u, 
the wife, and as to the other part, to the next of kin ; 
in which cafe neither can complain, fince the ordinaly 
need not have granted anv pan c.f the adminiftration tu 
the party complaining. * 1 Std. 179. Ruym. 93. 1 

Shotw. 351. i Salk. 3 6 . 

If there be grandfather, father and fon, and the fath«*r 
dies inteftate, the fon lhall have the -dmmiitr.uion, ai«d 
not the grandfather, tho’ they be both in equal degree as 
to nearnefs of kindred. 2 Vent. 125. laid arguendo. 

Since the making this ftutute 22 13 2; Car. 2. :i man 
died inteltate having one Ion, who Jikcwife di* d nudute, 
and adminiftration of goods was granted to iJit* next of kin 
of the father, becaufe there being but one child, there un 
be no diftribution ; and fo this is a cafe out of the iratutc, 
and therefore the fon is to have the whole at C inmon 
law; but it hath been otherwife adjudged lince that time, 
(viz.) that by this ftatute of diltribution of intcflatcs 
eftates, a right is vefted in one child, where there is one 
and no Aiore (vizj a right to fue for the eftate ; and L>y 
confequence, if he die, before the eftate is recovered and 
aftually in his poflefikm, it mult go to his adminiftrator, 
ana not to the adminiftrator of the fathei. Bhtt'nllx. 
Newton, 35 Car. 2. Palmer v. Allcock 3 Mod. 58. 

So where a perfon died inteftate, leaving two, who were 
next a-kin, in equal degree to him, one of them died in¬ 
teftate within the year, and before diftribution; adjudged, 
that an inter eft was <veftcd in him , and his next of kin 
(hall have adminiftration, like the cafe of a rrfiduary h ♦ 
gatee dying before probate of the will, (viz.) his next of 
kin {hall have thf adminiftiation, and the next of the 
teftator. Sbowf*7$. 

Adminiftration was granted to the grandmother ; and 
the aunt moved for a mandamus , but it was denied ; for 
{he is as near of kin as the aunt, or rather nearer, becaufe 
flic is in the right line afeending. 1 Salk. 3d, 39. 

III. Of fuits by and agalnft admin:ftra tors. 

Again ft an adminiftrator and for him, aftion will lie, 
as for and againft and executor, and he lhall be clu/ged 
to the value of the goods, and no further ; unlefs it be by 
his own falfe plea, or by wafting the goods of the i&« 
ieftatc. An executor or admimftrator ft!ail never be 
charged do bonis propriii. but where he doth lhme wrung; 
as by felling the teitator’s goods, and converting the mo¬ 
ney to his own ufe, concealing or wafting them, or by 
pleading what is falfe. Dyer 210. 2 Roll. Rep. 295. 

But this plea muft be of a faft, within his own know¬ 
ledge. If an adminiftrator plead pLne adminiftravit , and 
’tis found againft him, the judgment Audi be de boms pro- 
priis, becaufe ’tis a falfe plea, and that upon his own 
knowledge. 2 Cro. 191. Contra where 1 st pleads fuch 
a plqa, and that he hath no more than to fatisfy fuch a 
judgment, Xfc. the recovery fliall be de louts teftaHns, 
&c. z Roll . Rep. 400. Upon pleuc adminiftravit pleaded 
by an adminiftrator , the plaintiff mult prove his debt, 
or he fliall recover but a penny damages, though there 
lie aflets; becaufe the plea only admits the debt, but not 
the quantum. 1 Salk. 2.96. Spcxial bail is not required of 
adminiftrators in any aftion brought againft them for the 
debt of the inteftate; except where they have wafted the 
goods of the deceafed: nor fliall tofts be had againft mhr.im- 
ftrators. Vide New Air. tit. Cofts. Where an adminiftrator 
is plaintiff, he muft Jhevv by whom adminiftration was grant 
ed 1 ; for that only intitlf.h him to the aftion: but if an aim 
niftrator is defendant, the plaintiff need not fet forth by 
whom adminiftration was granted, for it may not be u it.bin 
his knowledge. Sid. 228, \JLutw.$oi. Ifaftrangerihat 
is not adminiftrator , take the goods and adminifier in hi* 
own wrong, he lhall be charged and fued as an executor. 
Terms de Ley 24, And generally an adminiftrator {hall be 
charged by others, for any debt or duty due firm the tic - 
ceafed, as he himfelf might have been charged in his lift- 
time; fo far as he hath any of theintdtate’s cft?.tc, todii- 
^charge the‘fame. Co. Lit. 219. Dyer 14. A n admins 
ftratorh power is gitfn by the adminiftration , therefore he 
can do nothing until that be granted ; and yet as u 
goods taken away before, the admi rift mien lhall relate lb a* 
to 5:1 vc the mlmimRraHr an aftion for them. Pit zb ft b- %. 
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If a man have judgment for land in a real or mix'd ac¬ 
tion, and for damages, and then dies; his executor or ad¬ 
miniftrator ^ not the heir, (hall have execution for the da¬ 
mages; but not for the land* Fita. Admin . 53. March 9. 

IV. How adminiftration may be revoked, 

* The ordinary ought not to repeal letters of adminiftra - 
tion which he hath duly granted ; but if they are granted 
to fuch perlbns who ought not by law to have them, 
he may reyoke them* 1 hill. 38. For jult caufe they 
may be revoked, and where a perfon is a lunatick, \fc. 
And if granted where not graniable, they may be repealed 
by the delegates. 1 Lev, 157, 186. If an adminijha- 
tion is granted, and afterwards a will is produced and 
proved, the adminiftration lhall be revoked; and all ads 
done by the adminiftrator are void. 2 Roil, Abr. 907. If 
a citation is granted againft a ftranger adminiftrator , and 
his adminijlration is revoked by fcntencc, yet all a&s done 
by him bona fide as adminiftrator are good till the revoca¬ 
tion ; the adminijlration being only voidable. 6 Rep, ]8. 
8 Rep, 135. But if there is any fraud, a creditor may 
have relief upon the flat. 13 Eli*, cap, 5. And when the 
iirft adminiftration is merely void, as granted by a wrong 
perfon, l$c. it is otherwife: fo when there is an appeal 
from tite grant of the adminiftration , to fufpend the former 
decree. 5 Rep. 30. Adminijlration was granted to J. S. 
and he relented all actions, and after the adminijlration 
was revoked, and declared void; this releafe was held 
good. 1 Brownl. 51. If an adminiftrator give goods 
away, and then adminijlration is revoked or repealed, 'tis 
faid the gift is good ; except it be by covin, when it (hall 
be void only againft a cnediror by ftatlte,: and where the 
adminiftrator after many goods adroiraftred, had his ad- 
mniftraticn revoked, and it was committed to B, who 
fued the firft adminiftrator for goods unduly adsniniftred; 
it was held, that there was no remedy but in Chancery, 
6 Rep, jg. Clayt. 44. 4 Ship, Abr. 89. See Hob. 266. 

But we conceive, in fuch a cale as this, the fccond ad- 
mmiftrator might maintain an a&ion at law againft the 
Iirft, for money had and received, ttfe. or trover for any 
goods remaining in his poffcffion. 1 

In z Leon . 155. 'tis faid, where the firft adminiftration 
is void, the adminiftrator, who, under that adminiftra- | 
tion, takes the goods, is a trefpafier. And this wc ap¬ 
prehend to be law, becaufc at the time of taking he had 
not any authority. Letters of adminiftration obtained by 
fraud are void. 3 Rep . 78*, 6 Rep. 18, 19* 8 Rep. 143. 
Vide Com . Dig. 1 V. tit. Adminiftration and Admtni - 
ftrator , and the table to Coke's Reports, fame title. 

3 tomtltf(tratri?j (Lett.) She that hath goods and chat¬ 
tels of an inteftute committed to her charge, as an admi¬ 
niftrator. 

$t>miral, (ddmiralius, admiralties, admiralis, capitaneus 
or cuftos man's J is derived of the French amerel, and fig- 
nifies an high officer or magiftrate,'that hath the govern¬ 
ment of the king's navy, and the determining of all caufes 
belonging to the fea. This word is alfo faid to have its 
derivation from the Saxon acn mereal, over all the lea: 
and in undent time the office of the admiralty was called 
cuftedia maritime Anglia'. Co. Lit. 260* It appears that 
amicntly the admirals ot England had jurifdittion of all 
Cr.ufes of merchants and mariners, happening not only 
upon the main fea, but in all foreign parts within the 
king's dominions, and without them, and were to judge 
them in a fummary way, according to the laws of Oleron 
and other fea laws. 4 lnft. 75. In the time of king 
Ed. 1. and king John , all caufes of merchants and ma¬ 
riners, and things arifing upon the main fea, were tried 
before the lord admiral: but* the firft title of admiral of 
England, exprefly conferred upon a fubjeft, was given by 
patent of king Rich 2. to the earl of Arundel and Surry. 
Of late times this high office has been generally executed 
by comnaiifiuners j who by ftatute are empowered to ufe 
and execute the like authorities as lord admired. 2 ty. & 
M. cup. 2. In the reign of Ed. 3. the court of admiralty 
was eftablilhcd, and Ric. 2. limited its jurif<fi&ion. 

By the ftatute 13 Rich, z.ft.i. c. % 5. it is enabled, that, 
upon complaint of encroachments maje by the admirals and 
their deputies, tie admirals and their deputies Jhall meddle 
nvtth nothing done within the realm, but onlj with things done 


upon the fea. For the conftru&ion of this ftatute, fee 
2 Bulftr. 323. 3 Buljh. 205. 13 Co. 52. 

By flat. 15 Ric. 2. c. 3. it is declared, that all cen¬ 
tralis, pleas and quarrels, and other things done within the 
bodies of counties by land or water, and of wreck, the ad- 1 
miral jhall have no conuzame, but they Jhall be tried, 
by the law of the land ; but of the death of a man, andJp 
mayhem done in great Jhips, being in the main ftreatmtf 
great rivers beneath the points near the fea, and in no M'er 
place of the fame river, the admiral Jhall have tonunMce ; 
and alfo to arreft Jhips in great ftotes, for the great jf mages 
of the king and the realm, faving to the king his forjmuns\ 
and Jhall have jurijdtBion in fuch fleets during fuchWyages, 
only faving to lords, &C. their liberties. m 

By the ftatute 2 Hen. 4. c. 11. reciting the n R. 2. 
<•.5. it is enabled, that he that finds himfclf mjrncved 
againft the form of the ftatute, ftoall have his aclioBm v v:r,t 
grounded upon the caj'e againft him that jo purjtimJn the 
admiralty, and recover double damages againft bimWjgnd he 
Jhall incur the pain of lol. if he he attainted. % 

By the ftatute 28 Hen. 8. cap. 15. it is enabled what 
“ ail felonies and robberies, lAc* upon the feu, or iifflbny 
haven, river, crcck or place, where the admiral or adl£, 
rals have, or pretend to have power, authority or juri^L 
(hall be inquired, tried, heard, determined and 
adjudged in fuch (hires and places in the realm, as (hull 
be limited by the king's commiffion or commiffions to L>c 
directed for the fame, in like form and condition as il any 
fuch offence or offences had been committed or done in 
or upon the land; and fuchcommiffions (hall be had under 
the king's great feal, dire&ed to the admiral or admirals or 
to his or their lieutenant, deputy or deputies, and to three-* 
or four fach other fubftantial perfons as (hall be named or 
appointed by the lord chancellor of England for the time 
being, from time to time, and as oft as need (hall require, 
to hear and determine fuch offences after the common 
courie of the laws of this land, ufed for felonies and 
robberies, &c. done and committed upon the land within 
this realm”: And it is further enacted, 4 ‘ that if anypt-r- 
fon or perfons happen to be indifted for any fuch offence 
done, or hereafter to be done upon the Teas, or in any 
other place above limited, that then fuch order, procefs, 
judgment and execution, (hall be ufed, had, and ibrne, 
and made to and againft every fuch perfon and perfon*. 
fo being, indi&ed, as againft felons, IBc. for any felony, 
iBc. upon the land, by the laws of the land is accustomed; 
and fuch as (hall be convift of any fuch offence, by ver- 
di&, confeflion or procefe, by authority of any fuch com¬ 
miffion, (hall have and fuffer fuch pains of death, Ioffes 
of lands, goods and chattels, as if they had been attainted 
, and convided of fuch offence done upofc.thc land 
alft), that they (hall be excluded from the benefit of the 
clergy.” 

k was held (Telv. 134.) that by force of this ftatute, 
acceffaries to this offence could not be tried ; but this h 
remedied by 11 t?" 12 IF. 3. cap . 7. by which their aiders 
j and comforters, and the receivers of their goods are made 
j acceffaries, and to be tried as pirates by 28 Hen. 8* cap. 
15. aJ fo the faid ftatute 11 hf 12 IF. 3. direda how 
pirates may be tried beyond fea, according to the 
law, by commiffion under the great fea l of R nghnt. 

By the ftatute 5 Eliz, cap. in the 

ad mentioned, if done on the main fea, or coafts of the 
lea, being no part of the body of any county, and with¬ 
out the precind, jurifdidion and liberties of the cinque- 
ports, and out of any haven and pier, (hall be tried be¬ 
fore the admiral or his deputy and other juftices of oyer 
and terminer, according to the ftatute of 28 H. 8 . 

By the ftatute 1 Ann. cap. 9. captains and mariners 
belonging to (hips, and deftroying the fame at fea, (lull 
be tried m fuch places as (hall be limited by the king's 
commiffion, and according to 28 H. 8. 

The ftatute 10 Ann., cap. go* direda how the trial of 
officers and lbldiers, that either upon land out of Great 
Britain, or at Tea hold coitefpondence with a rebel 
enemy. 

And by the ftatute 4 Geo * 1. cap. 11. all perfons who 
(hall commit any offence for which they ought to be ad¬ 
judged pirates, felons, or robbers by 11 (A 12 W. 3, may 
be tried and judged for every fuch offence aqcprding to 
4 *nhe 
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ike form of 28 H* 8, And (hall be excluded from the be¬ 
nefit of derjgy. 

•The jurilai&ion of the lord admiral therefore is con¬ 
fined to the main fea, or coafts of the fea, not being 
within any county. Thus, the admiralty hath cogni- 
t&nee of the death or maim of a man, committed in any 
flup riding in great rivers, beneath the bridges thereof, 
%em the lea: but by the common law, if a man be killed 
1 any arm of the lea, where the land is feen on both 
, the coroner is to inquire of it, and not the admi* 
for the county may take cognizance of it; and 
! a county may inquire, the lord admiral has no ju- 
Stion. 3 Ref* 107. All ports and havens are infra 
r cornu atm , and the admiral hath no jurifdiftion of any 
f done in them: between high and low water-mark, 
Jolnmon law and admired have jurifdi&ian by turns ; 
p£on the water, and the other upon the land. 3 Infi* 
Every commander, officer, and foldier of ihips of 
{hall obfer^p the commands of the admiral, &fr. on 
ti. of death, or other puniDiment. 13 Car . 2. caf.g* 
[ie lord admiral hath power to grant commiffions to in¬ 
ner vice-admirals, Cf tc. to call courts martial, for the 
^ferial of offences againft the articles of war $ and thefe 
courts determine by plurality of voices, tec. Staf Ibid\ 
Admiralty procefs is made out in the name of the admBral, 
who has under him a judge of the admiralty: and though 
the proceedings are according to the Civil law, and the 
maritime laws of Rhodes and Oleron, the fea being without 
the Common law; yet by die fevcral ftatutes abovemen- 
tioned certain offences at fea may be tried by fpecial com- 
^n’efffllion to the lord admiral , &c. according to the laws of 
England* 

The admiralty is faid not to be a court of record, by rea- 
fon it proceeds by the Civil law. 4 Infi. 135. But the 
admiralty has jurifdiftion where the common law can give 
no remedy; and all maritime caufes, or caufes arinng 
wholly upon the lea, it hath oogtu&nte of 6 Ref* 
The admiralty hath jurifdi&ioh in ewes of freight, mari¬ 
ners wages, breach of charter-parries, though made with¬ 
in the realm; if the penalty be not demanded: and likes- 
Wife in cafe of building, mending, f&ving, and vi&ualliag 
Slips, feff. fo as the fuit be againft me (hip, and not 
againft the parties only. 2 Cro . 2x6. Mariners wages are 
contracted on the credit of the (hip, and they may all join 
In fuits in the admiralty ; whereas at common law they 
muft<all fever: the mafter of a (hip contracts on the cre¬ 
dit of the owners, and not of the (hip ; and therefore he 
cannot profecute in the admiralty for his wages. 1 Salk. 
33. It is allowed by the common lawyers and civilians, 
tha t the lord a dmiral hath cognifance of Teamens wages, 
an9 contracts, and debts for making (hips; alfo of things 
done in navigable rivers, concerning damage done to 
perfons, (hips, goods, annoyances of free paflage, &c. 
And of contracts, and other things done beyond fea, re¬ 
lating to navigation and trade by fea. Woods Infi . 218. 
But if a contra# be made beyond fea* for doing of an ad 
or payment of money within this kingdom; or the con- 
tmd is upon the fea, and not for a marine caufe, it (hall 

_Jfgjried l>y a jury; for where part belongs to the com- 

^WuSjaw, and part to the admiral, the common law (hall 
be made beyond fea may be 

tried in B. R. and a fad be laid to be done in any place 
in England, and fo tried here. 2 Bui fir* 3,22. 

Where a contrad is made in England , aud there is a 
converfion beyond fea, the party maydfue in the admiralty, 
or at common law* 4 i«*. 257. So where a bond is 
made and delivered in Frame: but we apprehend, if’tts 
unde* feal, it can't be fued in the admiralty « An obliga¬ 
tion made at fea, it has been held cannot be fued in the 
admired 1 1 court; becaufe it takes its courie, and binds 
according to the common law. Bob. 12. The court of 
pdmralty cannot hew plea of a matter ariftng from a 
contrad made upon the land, tho’ the contrad was 
concerning things belonging to the firip: but the ttdmU 
talty may hold plea for the teamens wages, tdc, becauft 
they become due for labour done on the tea; and the con¬ 
trad made upon land, is only to afeertam them. 3 Lev* 
60* Though where there is a fpecial agreement in 
writing^ by which Teamen are to receive their wages, in 
r manner than afual; or if the agreement at land 


be under ftal, fo as to be more than a parol contrad, it 
isQtherwife. j Salk. 31. See-Bob. 79. If the mailer 
pawns the (hip on the high fea out of neceffity for tackling 
or provifion, without the coufent of the owners, it (hall 
bind them; but 'tis otherwife where the (hip is pawned 
for the mailer's debt: the mafter can have no credit 
abroad, but upon the fecurity of the veffel; and the ad¬ 
miralty gives remedy in there cafes. 1 Salk. 35. The 
mafter hath a right to hypothecate the (hip, for any debt* 
incurred on her account. Vide x Infi* 134, 140. Tho' 
the agreement is made, and the money lent at land, a 
Lord Ray* 152. Benzen v. Jeffries. Sale of goods (taken 
by piracy) in open market, is not binding by the admired 
few, fo that the owner may retake them; but at common 
law the fale is binding, of which the admiralty muft take 
notice. 1 Roll Abr.^Vide 1 Vent. 308. 

If a (hip is taken fajypirates upon the fea, and the ma¬ 
iler, to redeem the (hip, contrads with the pirates to pay 
them 50 V. and pawns hxs perfon for it, and the pirates 
carry him to the ifle of 8. and there he pays it with mo¬ 
ney borrowed, and gives bond for the money, he may 
foe in the admiralty for the 50/. becaufe the original 
cable arofe upon the Tea, and what followeth was but ac- 
ceftbry and consequential. Hard* 1S3. 

If goods delivered on ilripboanl are imbezilled, all the 
mariners ought to contribute to the fotijfaftion of the 
party that loft his goods, by the maritime law, and the 
oaufe is to be tried in the admiralty . 1 hill. 368. By 

the ettftom of the admiralty , goods may be attached in the 
hands of a third perfon, in cemfa maritima & tivili, and 
they foall.be delayered to the plaintiff after defaults, on 
caution to rofixyop them, if the debt, Vfc. be difproved in 
a year and a Say; and if the party refufe to deliver them, 
he may be imprifoned gmu/que, &c* March Ref. 204. 
The court of admiralty may caufe a party to enter into 
bond in nature of caution or ftipularion, like bail at 
common law; and if he render his body, the furctics are 
difehargeu; and execution (hall be of the goods, or of 
the body, &c* not of the lands. Godb* 260* 1 Skep. 

Abr. 129. See 1 Salk. 33. ff*. Ray* 78. 2 Lord Ray. 
1286. Fitng. 197. A petfon in execution, on judgment 
1 in the admiral's court, upon a contra# made on the land 
in New England was difeharged, being’ out of the admi¬ 
ralty juriuii&ion, 3 Cro* 603. 1 Cro. 685. And 

where Tailors cloaths were bought in St. Katherine's pa- 
rifti, near the Tower, London , which were delivered in the 
(hip; on a fuit in the admiralty for the money, prohibi¬ 
tion was granted; for this was within the county: fo of 
a (hip lying at Blackball, Idc. Owen lit. Hughes's 
Abr. 113.- But the admiralty may proceed againft a (hip, 
and the fails and tackle, when they are on more, altho' 
alledged to be detained at land: yet upon alledging offer 
of a plea, claiming property therein, and refufal of the 
plea, on this fuggeftien a prohibition (hall be had. 1 
Shew. 179. 

If there be a war with the Dutch, and an Englijhman 
having letters of mark, takes an Q (lender for a Dutch (hip, 
ai\d brings it into a haven, and libels againft it to have 
it condemned as a prize; but fentence be given that it 
is no prize; the Ofiender may libel in the admiralty 
againft the captain, for the damage the Ship received 
while it lay in the port; for the or ginal taking being at 
fea, the bringing it into the port, in order to have it con¬ 
demned, is but a conference thereof. 1 Lev. 243. 1 

Sid. 367. 

If an Englijh (hip takes a French Ship richly laden, the 
French being in enmity with us, and foch (hip is libelled 
againft, and after due notice on the exchange. See . de¬ 
clared a lawful prize, the king's proftor may exhibit a 
libel in the admiralty court, to compel the taker (who 
lent the fhip to Barbados, and converted the lading to his 
own life! to anfwer the value of the prize to the king; 
although! t was objected, that by the firft fentence the pro¬ 
perty was vefted in the king, and that this fecond libel 
twa* in statute of an a#ion of trover, of which the court 
of admiralty catmot hold plea. Cdrth. 399. 

: If rife owner of nJ (hip victuals it and farnifoes it to 
fern, with leeteys ofVeprifal, and the mafter and mariners 
when they are at fea commit piracy upon a friend of the 
king. Without; the notice or affent of the owner, yet by 

JJ thU 
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thU thfcewner fcall lofc bis fliip by the admiral law, and 
awoug&t to take notice thereof. : i R$l. Ahr. «iq. 
But fee t Roll. Rep* 285. 

8y the Civil law and cuftom of ptrdkantt, if the (hip 
be chft away, or periili through the manners defaults, 
they lofe their wages 5 fo if taken by pirates, or if they 
nm away 5 for if it were not for this policy, they would 
forfake the ftiip in a ftorm, and yield her up to enemies 
in any danger, 1 Sid. 179. 1 Mod. 93. x Vent. 146. 

The admiralty court may award execution upon land ; 
tho’ not hold plea of any thing anting on land. 4 lnft. 
141. And upon letters miflive or requelt, the admiralty 
here may award execution on a judgment given beyond 
fea, where an Englijhman flies or comes over hither, by 
imprifonment of the party, who fhall not be delivered by 
the common law. x Roll. Air. SJO. When fentence is 
-given in a foreign admiralty , the jRrty may libel for exe¬ 
cution of that lentence here; becaufe all courts of admi¬ 
ralty in Europe are governed by the civil law. Sid. 418. 
Sentences of any admiralty in another kingdom are to be 
credited,* that ours may be credited there, and Ihall not 
be examined at law here: but the king may -be peti- ; 
tioned, who may caufe the complaint to be examined; 
and if he tinds juft caufe, may fend to Jus embaiTador 
-where the fentence was given;; to demand redrefs, and 
upon failure thereof, will grant letters of marque and re* 
prifal. Raym . J.73. ;; ; 

If one be fued in the admiralty , contrary to the ftatutes 
13 & 15 R. 2. he may have a fuperftdeas, to caufe the 
judge to flay the proceedings, and alfo.have a&ion againft 
the. party fuing. 10 Rep. 75. . A ftiip being privately 
arrefted by admiralty procefs only, and np foit, it was ad¬ 
judged a profecuticm within the meaningof the ftatutes; 
and double damages, tAc. (hall be recovered. 1 Salk. 
31, 32. And if an erroneous judgment is given in the 
admiralty, appeal may be had to delegates appointed by 
commifl’on out of Chancery , whofe fentence Ihall be tinal. 
St at. 8 Eliz. cap. 5. 

Appeals may be brought from the inferior admiralty 
courts to the lord high admiral: but the lord warden 
of the cinque ports hath jurildidtion of admiralty exempt 
from the admiralty of England. A writ of error does not 
lie upon a fentence in the admiralty, but an appeal. 4 
lnft. 135. And vide id. 339. By the fiat. 22 Geo. 2. e. 
3. His maj city's com million to all the privy counfellors 
then and tor the time being, and to the lord chief baron 
of the court of Exchequer , the jufticcs of the King's 
Reach and Common Pleas, and barons of the faid court of 
Exchequer , then and for the time being, for hearing and 
determining appeals from fentences in caufes of prizes pro¬ 
nounced in the courts of admiralty, in any of his majefty's 
dominions, declared valid, although fuch chief baron, ju¬ 
ftices and barons are not of the privy counfel. But no 
fentence Ihall be valid, unlefs the* major part of the com- 
miflioners prefent be of the privy counfel. See flat. 29 
Geo. 2. cap. 34. and Com. Dig. 1 V. tit. Admiralty. 

Hmtdfttmi, ( admiffio ) Is when a patron of a church 
having presented to it, the bilhop upon examination ad¬ 
mits the clerk, by faying admitto te hahilem. Co. L . 344. a. 

It is properly the ordinary's declaration that he approves 
of the prefentee, to few the cure of the church to which 
he is prefented. Co. L. 344. a. All perfons are to have 
epifcopal ordination before they are admitted to any par* 
fonage or benefice; and if any ihall prefume to be ad¬ 
mitted, not having fuch ordination, ©V. he ihall forfeit 
100/. Stat. 14 Car. 2. No perfon is to be admitted 
into a benefice with cure of 30/. per ann. in the king's 
books, unlefs he is a batchelor of divinity at leaft, or a 
preacher lawfully allowed by fome bilhop, lAc. A&ion 
of the cafe will not lie againft the bifhop, if he refufe to 
admit a clerk to be qualified according to the canons, (as 
for any crime or impediment, illiterature, lAc.) but the 
remedy is by writ quart non admifit , Qr admittendum eleri- 
cum brought in that county where the refufal was. 7 
Rep. 3. 

The ordinary may refufe a clerk prefented to him, if 
he be minus idoneus , as outlawed, excotnmunicated, with* 
in age. 2 Infl. 632. Or mere laicus. 2 lnft. 632. 5 

Co. 58. a. Or criminofus, as a heretick or fchifmatick, 
&c. 2 lnft. 632. Dal. 51. Or a manflayer, felon, &c. 


5 Co. 58. Or guilty of any offence for which he ought 
to be deprived. 5 Co. 58. a. Or if he be illiterate. 
2 lnft . 63a. Cafes in Parliament 91. And to fay quad 
fuit minus fyjftciens in literatures & td ratione inhalnlis f ia 
fuffleient5 for it 4 in the negative, and does not cpnftft 
of a tingle inftance, but general ignorance. Vide 
Mod. 135. Ca. Pari. 92. 3 Lev* 114. Salk. 

If the patron brings a quart imptdit againft thc jflHg 
upon refufal of his clerk the caufe of refufal is travflHp 
If it be a fpiritual matter, and the clerk is livi 
be tried by the metropolitan. 2 left. 632. 5 GSmB*- 

If it be a temporal matter, or a fpiritual matter, flBuie 
party is dead , it ihall be tried by the country. 
a. 2 lnft . '632. WjS 

9tnmtten00 Clcr/co, A writ where a man lM&co- 
vered his right of prefentation againft the bitiiojflBfc'g. 
Orig. 33. If a man do recover his prcfcntatioflHj the 
Common Pleas againft the bifhop, then he may havwRvrit 
to the fame bilhop to admit his clerk, or unto the fiFro- 
politan: a perfon recovers an advowfotf, and fix mqjfjis 
pafs i yet if the church be void, the patron may hawa 
writ to the bilhop; and if the church is void when 
writ comes to the bilhop, the bilhop is bound to admirs 
his clerk. 7 H. 8. 14 H. 4. Where a man recovers 

agtffoft another than the bilhop, this writ Ihall go to the 
bilhop ; and the party may have an alias and a paries , if 
the bilhop do not execute the writ, and an attachment 
againft the bilhop, if need be. New Nat . Br. 84. In a 
quart impedit betwixt two ftrangers, if there appears to 
the court a title for the king, they Ihall award a writ 
unto the bilhop, for the king. 

BtylilttenDo in focfUilt, A writ for aftbeiating certain 
perfons to juftices of aflize. Reg. Orig. 206. Knights 
and other gentlemen of the county are ufually affociatcd 
with judges in holding their ajftse.es on the circuits. 

From the Latin nihil , written of old Nichil, 
and tignities annulled, cancelled, or made void. Stat. 

I 28 Hen . 8. 

* 9b quob JDamnum, Is a writ which ought to be itiued 
before the king grants certain liberties, as a fair, market, 
&c. which may he prejudicial to others: it is dire&ed to 
the Iheriff to inquire what damage it may do, for the king 
to grant a market, fair, fcfr, Terms de Ley 25. 

Stat. 27 Ed. I. flat. 2. fe8. 1. ordains, that fuch at 
I would fur chafe new parks Jhtdl have writs out of Chancery 
I to inquire concerning the fame. • 4 

Se&. 4. In like manner they jball do that will purchafe 
any fair, market , warren, or other liberty. 

This writ is likewife ufed to inquire of lands given in 
mortmain to any houfe of religion, lAc. And it is a da¬ 
mage to the country, that a freeholder whonathTTOiiciR 
lands to pafs upon atiifes and jury, Ihould alien his lands 
in mortmain, by which alienation his heir ihould not 
have fuffleient eftate after the death of the father to be 
fworn in affizes and juries. P. N. B. 121. 

The writ ad quod damnum is alfo had for the turning 
and changing of amient highways; which may not be 
done without the king's licence obtained by this writ, on 
inquitition found that fuch a change will not be detri¬ 
mental to the public. Vaugb. Rep. 341. Ways 
without this authority, are not elbfme^ugjug||^o as 
to oblige the inhabitants of the hunamtR^naKeamends 
for robberies; nor have the fubje&s an intereft therein to 
juftify going there. 3 Cro. 267. If any one change an 
highway without tlys authority, he may ftop the way at 
his pleasure. But fee the ftatut^8 Ift 9 IV. 3. c. 16. for 
enlarging of highways by order of juftices of peace, (Ac. 
Where any common highway Ihall be incloied after a 
writ of ad quod damnum executed, any perfon aggrieved 
by fuch inclofure may complain to the juftices at the next 
I quarter-feflions ; but if no fuch complaint or appeal be 
made, then the inquitition and return, recorded by the 
clerk of the peace, Ihall be tar ever binding. 8^9 
W3. 

The river Thames is an highway , and cannot be diverted 
without an ad quod damnum, and to do fuch a thing ought 
to be by patent of the king. Noy 103. 

If there be an ancient trench or ditch coming from the 
I fea, by which boats and veilels ufed to pafs to the town, 
j if the fame be flopped in any part by outragioufneftof 
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fc*, *ad a man will fuo to the king to make a new trench, 
a$d to/top the antient trench , Sec. they ought fir ft to fue a 
writ of ad quod damnum , to enquire what damage it will 
be to the king or others. F. N. B. 225. E. 
l - And if the king will grant to any city the aj/tfe of 
l and beer, and the keeping of weights and mcafures, 
4 quod damnum ihall be firft awarded, and when the 
|u certified, &c. then to make the grant. F. N. B. 

ears by the writs in the Regifter, that in antient 
tiin^| r upon every grant, confirmation, &c. or licence 
' the king, firft a writ ad quod damnum was to be 
awaited, to inquire of the truth thereof, and what da- 
i king might have by the fame: but now the 
fcis contrary5 and in the patents of common grants 
live, are put in the end thefe words —Et hoe abfque 
aliqum brevi do ad quod damnum, feu aliquibut aliis ore - 
wibsi five inquifitionibus out mandatis fuperinde babtnd . 
Jtensy aut profequeSd . &c. Vide Com. Dig . 1 V . 302, 

ij fUtC, addrejfare , i. e. ad reSum ire , redo flare, 

> right, fatisfy, or make amends. Gerv. Dorobern. 
1170. ♦ 

3 d terminum quf A writ of entry, that lies 

for the lcilbr and his heirs, where a leafe ha$ been made 
of lands or tenements for term of life, or years ; and af¬ 
ter the term is expired, the lands are withheld from the 
leflor by the tenant, or other perfon that poflefleth the 
fame: and it likewife lies for -the heir of the leflbr, 
201. 

by fiat. 4 Geo . 2. <. 28* Tenant wilfully, hold¬ 
ing over, after demand and notice in writing for de¬ 
livering pofleflion, Ihall pay double the yearly value. 

3 titient, ( adventus ) A time containing about a month 
preceding the feaft of the nativity of pur Saviour Cbrift. 
It begins from the Sunday that falls either upon St. An¬ 
drew'* day, being the 30th of November , or next tq it, 
and continues to the feaft of Cbrift* s nativity, commonly 
called Chriftmas . Our anceftors Ihewed great reverence 
and devotion to this time, in regard to the approach of 
the folemn feftival: for in adventu domini nulla ajftfa debet 
caps. Jnt . plaeita de temp . regie Johan. Ebpr. 126. 
But the ftatute Weft. 1. cap. 48. ordained that notwith- 
ftanding the ufual folemnity and times of reft, it fhould 
be lawful (in refpeft of juftice and charity, which ought 
at all times to be regarded) to take affifes of novel dijftifin, 
mort d* anceftor, (5fc. in the time of Advent, Septuagofima, 
and Lent . This is alfo one of the feafons, from the be¬ 
ginning of which jo the end of the oftaves of the Epi- 
Jlfimiii th»firtrinfriiiiig of marriages is forbidden, with¬ 
out ipecial licence, as we may find from thefe old verfes, 

Conjugium adventus prohibit , Hilarique reJaxat ; 

Septuagena vet at, Jed Pafcha? oftava reducit j 

Rogatio vetitat, concedit trina poteftas . 


3 b bentrem JintpUittibum. A writ mentioned in the 
ftatute 12 Ed, 2. See Fentre Infpiciendo * by which a wo 
^ fearched, whether (he be with child by a 

former jmv hcr-j$ithholding lands from, the 

heir. 

9 bbent 0 tc, A thing lent to fea, the adventure whereof 
the perfon fending it, Hands to out and home. Lex Mer- 
cat . Vide Aventnre. • 

Stattitevp, (adulterium, quafi ad alteriut tborumj Anno 
1 Hen. 7. cap. 7. and in divers old authors termed ad- 
vowtry, is the fm of incontinence between two married 
perfons; and if but one of the perfons be married, it is 
nevertheleft adultery: but in this laft cafe it is called 
fiqgle adultery, to diftinguifti it from the other, which is 
double. This crime is feycrely punilhed by the laws of 
God, and the antient laws of the land: the Julian 
law, among the old Romans, made it death; but in 
moft countries at this time the puni fitment is by 
v£ne, and foretimes baniihment: in England it is pu- 
niibed by'fine, penance, &c. Kin % Edmund, a Saxon, 
Etg.juaf, cap, 4. , Adulterium ajficijujfit inftar bmiddH, 
And Canutus t .c Dane, Hominem aduherum in exilium ride - 
mW jujftt, fampmm nafum & aures prarcidi . Leg. par. 2< 
c, 4 0. Leg. Hen. 1. cap. 12.— Rex, tfc. Fic. 

IM UP 
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SoutVton, Prmcipimus tibi quod diligenUr inquire facias per 
legates homines de yifn. Candeur.^/f Robertus Pincerna 
habeas fujpedum Will. Wake qui cum uxore fun adulterium 
cmmttteret, prohibuit ei ingrejum damns fuse, & ft idem 
Will, poft prokibitionem itlam domum ipfius Roberti ingress 
adulterium prydidum commifit, inde prafatus Robertus 
meutsua sum privavit, (jf fi inquifitio dederit , quod ita fit, 
tunc eidem Roberto fuss qui cum eo erant ad hoc fadend. 
terr. & catalla fua occafionjs ilia in manum uoftram feiftta, 
in pace ejfe facias, donee aliud inde tibi prardpimus, 

Clauf. 14, Joh. m. 2. Perhaps this might be in feme 
meafure agreeable to a law made by William the Con¬ 
queror, that whoever forced a woman fhould lole his ge¬ 
nitals, the offending parts. 

Before the ftatute 22 Car. 2. which makes malicious 
maiming felonv, it was a queftion, whether cutting off 
the privy members of a man, taken in adultery with an¬ 
other man’s wife, was felony or not? For according to 
Brafton, Jeqmtur poena alsquando capitalss : but anno 13 
H. 3. one John , a monk, being taken by Henry Hull in 
the aft with his wife, he cut oft’ the privy members of the 
monk, and was only indifted for a maihem. 3 Inft , 118. 
If a wife elope from her hufhand, and live with the adul¬ 
terer, (without being reconciled to the hulband) ihe ihall 
forfeit her dower, i i^. 36. 2 Inft. 435. And there 

is a notable caufe concerning Margaret, the wife of John 
de Camels, who with her huiband’s confent lived in adul¬ 
tery with Sir William Fannel \ yet loft her dower. 2 Inft . 
Adultery beiqgTming temporal, as well as fpiritual, is . 
againft the peice, Me, 

&Ofcncate, Is the patron of 'a caufe aftifting his client 
with advice, and who pleads for him: it is the fame by 
the Civil .and Ecclefiaftic&l laws, as a counfellor by the 
common law. ‘The ecclefiaftical, or church- advocate,- 
was originally of two forts; eitlier an advocate of the 
caufes and tntereft of the church, retained as a counfellor 
and pleader of its rights,; or an advocate, or patron of' 
jthe prefenution and advowfbn. Both thefe ofiices at firft 
Jbelongcd to the founders of churches and convents, and 
their heirs, who were bound to proteft and defend their 
churches, as well as to nominate or prefent to them.*— 
As Ailwini founder of Ramfey abbey, proruit in medium, Jo 
Ramejunfis ecelefim advocatum, J* pqjjcffionum ejus tutorem 
alkgans. Lib. Ramef. Jed. 49. But whtn the patrons 
grew negligent in their duty, or were not of ability or 
intereft in the courts of juftice, then the religious began 
to retain law advocates, to foiicit and profecute their 
caufes. Fide Spelman. 

3 hhOCati>, Were thofe which we now call patrons of 
churches, and referred to them, and their heirs, a liberty 
to prefent a perfon on any avoidance. Blount . 

3 nbocatione IDectmatnm, A writ that lies for tithes, 
demanding the fourth part, «or upwards, that belong to 
any church. , Reg. Ortg . 29. 

i§Dhotis, (advocart) To juftify or maintain an aft for¬ 
merly done. For example: one takes a diftrefs for rent, 
and he that is diftrained fuea the replevin: now the di- 
ferainer, juftifying or maintaining the aft, is faid to advow 
or avow : and hence comes advowant and advowty . Old 
Nat. Br. 43. Now called avowant and avowry, the d 
beirg dropped in /polling , as well as in pronunciation . The 
ftgnification of this word is alfo to bring forth any thing: 
anciently when ftolen goods were bought by one, and fold 
to another, it was lawful for the right owner to take them 
wherever they were found; and he in whofe pofleflion 
they were found, was bound advocare, i. e. to produce 
the feller to juftify the felt; and fo on till they found the 
thief. Afterwards the word was taken for any thing 
which a man acknowledged to be his own, or done by 
him, and in this fenfc it is mentioned in Fleta, lib. 1 . 
cap. 5. par. 4. Si vir igfim in demo fua fufeeperit, nu¬ 
trient & ndvocaverit filim fuum. See 

or avowee, (advocatm) Is ufed for him that 
hath right fopMfktit to a benefice: and by 25 Ed. 3. ft at. 
c. we fiAd oidW'Wrt’ paramount io taken for the king, the 
higheft patromr^Advocatus*^ ad qutm pertinet jus advo¬ 
cationis aliatfus occfyfee, M suf ecclfiam, nomine proprio non 
alieno, pojfit prafintare. Fictfl, lib. 5. c. 14. 

: SDtinttdon, (advocathj Signifies tJic right of presen¬ 
tation to a church qr benefice; and he who hath this right 

to 
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ft srefc&t» ftried intro*: bee»fc ttajr iSftlU: originally ob- 
lined the right of prefentation to any church, were main* 
miner s of, or benefafror* to the fame church. When the 
Ghr'iftian religion waa firft eftablifhed in England, king* 
Wan w build cathedral churehei, and to make bifcop* ; 
and afterward*, in imitation of them, feverai lord* of 
manors founded particular churches on feme part of their 
own lands, and endowed them with glebe, referring to 
themfelve* and their heirs a right to prefent a fitperfon 
to the bilhop, when the fame Ihould become void: and 
this ia called in advvwfm, and he that ha t ' s . 
prefentation is termed the patron, it being prefumoJ that 
he who founded the church will n^ and take it into 
hi* proteftion, and be a patron to defend it mitt juft 
right*. i No!/. Mr. 184. See further a* to the origin 
of lay-patronagu, Willbn Rep. part 2. 183. 

Under this head it may be proper 

I. etmJUtr tbt /moral kinii of adwwfan. 

n. How advcwfmt may laf/t. 

III. How tbty nay bt gaintd by ufnrpation. 

I. Advowfons are of two kind* ; appendant, and in graft: 
Attendant, i» a right of prefentation dependant upon a 
manor, land*, He. and paffes in a grant of the manor a* 
incident to the fame; and when manor* were firft created, 
and land* fet apart to build a church on feme part thereof, 
the advowfon or right to prefent to thatchurch became 
attendant to the manor. Advnw/oa mg, Hi 1* a. right 
fubfifting by itfelf, belonging to a ptrfen, and not to* ma- 
nor, lands, fcfr. So that when an advowfon app*stdant is 
fevered by deed or grant from die corporeal inheritance 
to which it was appendant, then it becomes an advowfin 

in grofs. 1 Inf, 1 a I, I **• , - 

- If he that is feifed of a manor, to which an advowfon 
is appendant, grants one or two acres of the manor, toge¬ 
ther with the advowfon ;the advowfon is appendant to 
fuch acre; elpecially after the grantee hath presented. 
Wolfin' t Cempleat Incumbent, c. 7. 

But this feoffment of the acre with the advowfon ought 
to be by deed, to make the advowfon appendant; and the 
acre of land and the advowfon ought to be granted by 
tbt Jam e tlanfe in the deed ; for if one having a manor 
with an advowfon appendant, gfant an acre parcel of 
thefaid manor, and by another cUufe m the famedeed 
•rants the advowfon ; the advowfon in fuch cafe fliall not 
faf, as appendant to the acre: but if the grant had been 
ofthe intire manor, the advowfon would oafs as appen¬ 
dant. 80 if a hufoand, feifed in right of his wife of a 
rntnar to which an advowfon is appendant, doth alien the 
manor by acres to divers perfons, faving one acre; the 
advowfon fhall be appelant to that acre. Or »f a j*®* 
for life of a manor to which an advowfon belong, alien 
one acre, with the advowfon appendant, the advowfon 
is thereby appendant to that acre. Watf. f. 7* 

The right of advowfon, tho’ appendant to a manor, 
caftle, or the like, may be fevered from it; and being 
fevered, becomes an advowfon in grofs i and this may be 
effeflcd divers ways; as, 1. If a manor or other thing to 
which it is appendant is granted, and the advowfon ex¬ 
cepted. 2. If the advowfon is granted alone, without 
the thing to which it was appendant. 3. If an advowfon 
appendant is prefented to by the patron, as an advowfon 

in erofs. Gibf. 757. . 

A difappcndancy may alfo be temporary ; that is, the 
appendancy, tho* turned into grois, may return: a*> I. If 
the advowfon is excepted in a leafc of a manor for life; 
during the lcafe, it is in grofs, but when the leafe expires 
it is appendant again, a. If the advowfon is granted for 
life, and another enfeoffed of the manor with the appur¬ 
tenances ; in fuch cafe the reverfion of the advowfon 
paffeth, and at the expiration of the grant it fliall be 
appendant, and fo in other cates. 

But in cafe of the king, by, the ftatute of prorogativa 
regisg 17 Ed. a. C 15. When tin king givetk or granteth 
land or a manor with appurtenances ; without be make tx- 
prefs mention in his deed or writing, of advowfon of churches 
when they fall, belonging to Juch manor or land, at this day 
the king referveth to himfilf fuch advowfons, albeit that 
among other perfons it hath been obferved otherwije, 

1 


nay 
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But when lie reftoretb, as in cafe of the reftitution of * 
bifliop’* temporalties 5 then advowfon* pafs without efr* 
profs mention, or any words equivalent thereto. 10 

64. . . - t 

The law, in the cafe of a common perfon, is tnu* 
down by Rolle, out ofthe antient books: If a man j“ 
of a manor to which an advowfon is appendant,* 
that manor, without faying with the appurtenants 
much more without naming the advowfon) yet 
vowfon (hall pafs; for ’tis parcel of the manor. 

Abrt 60. ^ i 

An advowfon being an inheritance incorporeal, an 
ingin manual occupation, cannot pafs by livery ; but 
be granted by deed, or by will, either for the inhenjl 
or tor the right of one or more ^turns, or for dl many 
a* fliall happen within a time limited. * ( 

But this general rule, with regard to advowfofto in 
grofs, next avoidances, and the like, js to be undei^ood 
with two limitations. '? _ 

Firft, That it extends not to ecclefiaftical jperfon^ of 
any kind or degree, who are feifed of advowfons in toe 
right of their churches; nor to mailers and fellows of col\. 
leges, nor to guardians of hospitals, who are feifed in^ 
right Of their houfes; all thefe being reftrained (the 
bflhopa by the 1 Elite* cap * 19. and the reft by the i$Eltz. 
cap. 10*) from making any grants but of things corporeal, 
of which a rent or annual profit may be reftryed 5 and 
advowfons and next advoidances, which are incorporeal 
and lie in grant, cannot be of that fort; and therefore 
fuch grants, however confirmed, are void againft tht -%Gr 
ceffor ; tho* they have been adjudged to be good agamit 
the grantors (as bilhop, dean, mailer, or guardian) during 

their own times. . 

Corporeal hereditaments are faid to lie in livery (a* 
aftual poffeflion may be given of them). Incorporeal are 
faid to lie in grant (for the reverfe of the preceding rea- 
fon). And they pafs merely by the delivery of the deed. 
Vide BraSon, l. t . <• 18. Blackftone's Commentaries P 

2 Secondly, Where the right of granting is abfolute and 
indifputahle ; yet a grant cannot be made by a common 
perfon, whilft the church is void, fo as to be intitled 
thereby to fuch void turn; for however the avoidance 
that lhall happen next after, or the inheritance of the ad¬ 
vowfon, may be granted when the church is void; the 
void turn itfelf (b ing a mere fpiritual thing and annexed 
to the perfon of the patron) is not grantable : it is then 
(as the law books fpeak) a thing in power and authority, 
a thing in aftion and effeft; the exec ^on o f t he advow- 
fon, and not the advowfon . This is 
language of all the books; which alfo fay, that if two 
have a grant of the next avoidance, and one releafeth all 
right and title to the other while the church is void: fuch 
rcleafe for the fame reafon is void. But all this is to be 
underftood of common perfons only, and not ofthe king, 
whofe grant of a void turn hath been adjudged to be 
good. Gibf 758. Watf c. 10. . " 

And with refpeft to clergymen, it is to 
that by 12 Ann. fat. t. c. ia. they are prohj&VflNfcdff^ 
purchafing the next avoid*nc^rfriiHii0fc^ 

But this aft being only reftriftive upon clergymen, 
all other perfons continue to purchafe next avoidances 
as they did before, and prefent thereunto as they think 

Pr A* to advowfon* in groft, there cannot be any defeent 
thereof from the brother to the Mer * the inure blood, 
where there i* a brother of the half blood; but the fame 
(hall defeend to the brother of the half blood, unlefi the 
firft had prefented to it in hi* lift time, and then it- (hall 
defeend to the filler, fee bring the next heir of the inure 
blood. Watf. c. 8. We take it for granted, that inthu 
cafe the brother of the half blood muff take as heir ofthe 
ancjhr, who hft prefented, he hwne, by the exercife of 
that right, £*•. the perfon laft aaiiaMy feifed. 

So if one be feifed-of an advowfon in fee, and. die 
church doth become void, the void torn ■* . chattel; and 
if the patron die* beforo he doth prefent, the aradance 
doth not go to his heir, but to hi* executor. Watf. 


r. 9. 
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J . Bat if tlic incumbent of * church be alio feifed in fee 
thc ad vowfon of the fame church, and die; his heir, 
^“1 not his executors, ihali prefent; for altho’ the ad- 
i doth not defccnd to the heir at the death of the 
r» and by his death the church become void, fo 
|he avoidance may be faid in this cafe to be levered 
Lthe advowfon before it defcend to the heir, and 
the executor; yet both the avoidance and de- 
^0 the heir happening at the fame in Rant, the title 
heir ihali be preferred as the more antient and 
> Wat/, c. 9 . 

Jail will and tellament, the right of prcfenting to 
^xt avoidance, or the inheritance of an advowfon, 
leidevifed to any perfon; and if fuch devife be made 
J incumbent of the church, the inheritance of the 
mon being in him, it is good, tho* he die incum- 
I for altho* the teftament hath no effett but by the 
(of the teftatftr, yet it hath an inception in his life 
And fo it is, tho* he appoint by his will who 
[ be prefented by the executors, or that one executor 
t prefent the other, or doth devife that his executors 
hall grant the advowfon to fuch a man. Wat/ c. io. 

Alft) advowfons are either prefentative, collating , or do¬ 
native. 

An advowfon prefentative is, where the patron does pre¬ 
fent or offer his clerk to the bilhop of the diocefc, to be 
inftituted in his church. 

This may be done either by word or writing. The 
kinmnay prefent by word, or in writing under any leal; 
0 **4tho otherwife cannot do any legal aft, but by matter of 
record. But where an aggregate corporation doth prefent, 
it muff be under feal. The prefentation to a vicarage 
doth of common right belong to the parfon. If a feme 
covert hath title to prefent; the prefentation muff be by 
hulband and wife, and in both their names, except in 
cafe of the queen confort. Wood's Inft. 155, kgc. 

And if a feme covert is feifed of an advowfon, and the 
church becometh void, and the wife dieth, the hulband 
lhall prelent to the advowfon. A guardian by focage or I 
by nurture cannot prefent to a vacant living in right of 
the heir, or in his name, becaufc he can make no benefit 
of it, or account for it, though it is fometimes pra&ifed, 
and made good by time. Therefore the infant lhall pre¬ 
fent of whatfeever age. Vide Co. Lit . 17* b. If a com¬ 
mon patron prefents firft one clerk, and then another , 
the bilhop may inftitutc which he pleafes; unlcfs he re¬ 
vokes the prefentation of one of them before he is ad¬ 
mitted by the byhop. If there is a right of nomination 
~ of prefentation in another, to the 

fame benefice; he that has the right of nomination is 
ihe true patron, and the other is obliged to prefent the 
clerk which is nominated. Id. 156. 

An advowfon collating is that advowfon which is lodged 
in the bilhop5 for collation is the giving of a benefice by 
a bilhop, when he is the original patron thereof, or he 
gains a right by lap/e. 

Infiitution is given by the bilhop upon a prefentation of 
^ fdlathn is an immediate infiitution, be¬ 

caufc tfic^fhqp-i# bpth patron and ordinary. Infiitution 
and collation are in eftetf (for the moft part) the fame, and 
are terms made ufe of to dilUnguilh the per/cm, who have 
the power to beftow the benefice. (But where they differ, 
fee of Lapfe and U/urpation pofiea) . Id. *157, bAc. 

An advowfon donative is,* when the king or other pa¬ 
tron (in whom the advowfon of the church is lodged) 

, does, by a Ingle donation in writing, put the clerk into 
poffelfion, without presentation, infiitution, or indu£Uon. 
Donatives are either of churches parochial, chapels, pre¬ 
bends, ific. and may be, exempt from all ordinary jurif- 
di&ions, fo that the ordinary cannot yifit them, and 
confcc|4iently cannot demand procurftions. If the true 
patron of a church or chapel donative doth once prefent 
, to the ordinary, apd his clerk is admitted and inftituted, 
f it becomes a church prefentative, and lhall never have 
, the privilege of a donative afterwards. Vet if allranger 
prefenp to fuch a donative, and inftitution is given, all 
is void. Id*, i$£. 

1 tkwxtim cVfc* nd$ the heir (theanceftor 

] wpPpfiSi# became void, in' his life 
^umc) and not to the executor, which it would had it 
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been a prt/mative benefice. \ Wiifon Hep. part a. 
150, 1. 

There's not any cafe in the books to exclude the heir 
of a donative from his turn in this cafe. 1 And a patron 
of a donative can never be put out of pofieffion by am 
u/urpation . Id. ibid. V 

Advowfons were formerly moil of them appendant to 
manors, and the patrons parochial barons; the lordlhip 
of the manor, and patronage of the church were feldcm 
in different hands till advcv.fins were given to religious 
houfes ; but of late times the lordlhip of the manoi and 
the advowfon of the church have been divided; and now 
not only lords of manors, but mean perfons have, by 
purchafe, the dignity of patrons of churches, to the great 
prejudice thereof. By the common law the right of pa¬ 
tronage is a real right fixed in the patrons or founders, 
and their heirs, wherein they have as abfolute a property 
as any other man hath in his lands and tenements: for 
advow/ons are a temporal inheritance, and lay fee ; they 
may be granted by deed tor will, and are aflets in the 
hands of heirs or executors. 1 Inft. 119. A recovery 
may be fuffered of an advowfon 5 a wife may be endowed 
of it; a hulband tenant by the curtefy; and it may be 
forfeited by treafon or felony. 1 Rep. 56. 10 Rep . 55. 

If an advowfon defeends to coparceners, and the church, 
after the death of their anceftors, becomes void, the eldelt 
filler lhall firft prefent. 13 E. 1. c. 5./. 5. And when co¬ 
parceners, jointegants, &c. are feifed of an advowfon, and 
partition is mXaem prefent by turns, each Hi all be feifed 
of their fepfrate elate. 7 Ann c. 18. 

Perfons feifed of advow/ons, being papifts, arc difabled 
to make prefentations, and the chancellors of the univer- 
fitics lhall prefent. iW.&M. cap. 26, And prefenta¬ 
tions to advowfons , &c. for money or other reward, ftiall 
be void, &c. St at. 31 Elm. c. 6. 

Bclides the ftatutes above taken notice of, there are fe- 
veral other ftatutes refpe&ing this title, which will more 
properly be treated of under the particular heads of 
Steerei it $>;cfentment, Hopfe, f^eftntation, Auare 
fmftbft* ftfmonv, Wutpatton, &c. 

II. How advowfons may lapfe * 

A lapfe is a title given to the ordinary, to collate to a 
church, by the neglett of the patron to prefent to it 
within fix months after avoidance. Or a lapfe is a devo¬ 
lution of a right of prefenting from the patron to the 
bilhop; from the bilhop to the arclifcHhop; from the 
archbilhop to the king. The term in which the title by 
lapfe commences from one to the other fucceflivcly 
is fix months, or half a year according to the calendar, 
not accounting twenty-eight days to the month, as in 
other cafes, becaufe this computation is by the Ecclefiaf- 
tical law, and becaufe tempus femeftre, in the Hat. of 
Weft . 2. chap. 5. is intended of half a year, the whole 
year containing 365 days, which being divided, the half 
year for the patron to prefent is 182 days. , The day 
in which the church becomes void is .not to be reckoned 
as part of the fix months. Wood'* Inft, 160. But for 
the law on this head, fee title Lapfe. 

III. How thty may be gained by u/urpation , ^ 

An u/urpation mull commence upon a prefentation . not 
a collation, and is fettled by infiitution fix months before 
a quart impedit brought. But as to this head fee title 
U/urpation and Quart mpedtt. Vide Com. Dig. \V. tit. 
Advowfon. 

3bbotofon of the Dpofetv of the C butch, (advocath 
medietatis ecclfoe) Is where there are two feveral patrons 
and two feveral incumbents in one and the fame church, 
the one of the one moiety, the other of the other moiet> 
thereof. ' C** lit. 17.b. Medietas advocationis, a moiety of the 
advowfon, is where two muft join in the prefentation, and 
tfffcre is but, one incumbent $ as where there are twe 
parcener! i and though they agree to prefent by turns, 
yet each of them hath the moiety of the church. 1 
Inft . 17. t. Bilt vide 7 Ann. c. 18. 

&BfeOtDfan Of SBeUgiop* fiteafes, Where any perfom 
founded any lotfo of religion, they had thereby t h&advow 
\fon or patronage thereof, like uuto thofe who built anc 
endowed parilh churches. 1 And fometimes thefe patrons 
I r hac 
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had the fold hotaination of the abbot, or prior, (3 c. ought to be made before one of the judges of die gotfr 
either by inveftiturc or delivery of a paftoral liafF: or by wherein the caufe is depending, Style* s Rep. But b] 
direft prefen tution to the diocefan$ or if a free ele&ion S/at. 29 Car. 2. c. 5. The judges, ( 3 c, of the courts ai 
were left to the religious a conge d'ejlire, or licence for Wefiminfter by com million may impower perfons in th( 
^ftjon, was firft to be obtained of the patron, and the feveral counties^ of England to take affidavit* com ^ 
ekft confirmed by him* Kennet's Paroeh. Antiq. 147, matters depending in their feveral courts, as ma 

Chancery extraordinary ufed to do. Where affidavit$ 

4 erfC, ( aerie accipitrutnj airy of gofhawks, is the pro- taken by commiffioncrs in the country, according tqfbe 
per term for hawks, for that which of other birds we call ftatute 29 Car . 2. and 'tis exprefs’d to be in a catty de¬ 
ft n eft. St at. 9 H. 3. c. 12. And it is generally faid to pending between two certain perfons, and there k no 
come from the French word acre , a hawk’s neft. The li- fuch depending, thofc affidavits cannor be read, bjeaufe 


berty of keeping thefc aeries of hawks was a privilege, 
granted to great perfons: and the preferring the aeries in 
the king's forells was one fort of tenure of lands by fer- 
vice. Amo 20 Ed. 1. Simon deRaghton 13 at* tenent ter¬ 
ras in Raghton, (3c. per ferjantiam cujiodiendi aerias auflur- 
corum dotnini regis. 

(Itmat 10 CftpfttO, (pretium hominis) King Athelftane 
ordained that fines fhould be paid for offences committed 
againlt feveral perfons accordirfjg to their degrees and qua* 
hry, hy ejitmation of their beads. CreJJ. Cb. Hift. 834 
Leg. Hen. 1. 

JEttU ¥>;obant>il, A writ that lay to inquire, whether 
the king’s tenant holding in chief by chivalry, was of 
full age to receive his lands into his own hands. It was 
directed to the efeheator of the county ; but is now dif* 
ufed, fince wards and liveries arc takeri away by the fta- 
tute. Reg. Orig. 294. L«. 

9 ffeetet 0 , (afferatores) From the Ft 7 affim, to affirm. 
They are thofe that in courts-lect upon oam fettle and 
moderate the fines and amercements impofed on fuch per¬ 
fons as have committed faults arbitrarily punifhable, viz. 
that have no exprefs penalty appointed by ftatute: and 
they are alfo appointed for moderating amercements in 
courts baron* The perfons nominated to this office af¬ 
firm upon their oaths what penalty they think in con¬ 
science ought to be infii&ed on the offenders. This 
word is ufed S/at. 25 Ed. 3. c. 7. Where mention is 
made, that the juftices before their riling in every feffions 
fhall caufe the amerciaments to be officered . And this 
feems to be agreeable to Magna Cbarta, by which it is 
ordained, that perfons are to be amerced after the man¬ 
ner of the fault; and the amerciaments fhall be aiTeffed by 
the oath of honeft and lawful men of the vicinage. 9 
Hen . 3. cap. 14. Vide Com. Dig. 4 F. 139. tit. Lee/, 
(O. 2.) 

9 ffiaiiet, The plighting of troth between a man and a 
woman, Upon agreement of marriage: it is derived from 
the Latin word affidare, and fignifies as much as fidem ad 
ulium dare. Lit. fe£t. 39. 

HHbare, To plight one's faith, or give, or fwcar fealty, 
i. e. fidelity. MS. Dorn, de Farendon 22. 

SffibatiO IDomfnotum, An oath taken by the lords in 
parliament, anno 3 Hen. 6. Rot. Pari. 

9(filMtU0, Signifies a tenant by fealty, alfo a retainer. 
—Aflidatio accipitur pro mutua fidelitatis connexion/, torn 
in jponfaliis, quam inter dominant (3 vajfalum—proles de 
affidata (3 non mar it at a, non eji bares . MS. Arth. 
Trevor Ar. Vide Spelm. 

9 ffifttrf, feu affidari ad arma , to be multcred and in- 
rolJcd for foldiers upon an oath of fidelity. Dom. de Fa - 
rendon MS. 5 5. 

9 ffit>abft > Signifies in law an oath in writing; and to 
make affidavit of a thing, is to teftify it upon oath. An 
affidavit , generally (peaking, is an oath in writing, fworn 
before fome perfon who hath authority to adminiiter fuch 
oath : and the true place of habitation, and true addition 
of every perfon who fhall make an affidavit , is to be in- 
ferted in his affidavit, i Lilt A hr. 44, 4 61 Affidavits 
ought to fet forth the matter of faft only, which the patty 
intends to prove by his affidavit \ and not to declare the 
merits of the caufe, of which the court is to judge. 21 


the commiffioners have no authority to take them -Jt (and 
for that reafon the party cannot be convi&ed of jirjury 
upon them); but if tjiere is fuch a caufe in coerL and 
affidavits taken concerning fome collateral matterr they 
may be read. Salk. 46 f. \ 

Affidavits are ufually for certifying the fervice oApro- 
cefs, or other matters touching the ^proceedings 1JJ1 a 
caufe. 

If a perfon exhibits a bill for the difeovery of a dl 
and prays relief thereupon, he muft annex an affidavit! 
b^s bill, that he has not fuch deed in his pofTeifion, or tha? 
it is not in his power to come at it; for otherwife he 
takes away the jurifdiftion of the common law courts, 
without fhewing any probable caufe why he fhould fue 
in equity. 1 Chan. Ca . 11, 231. 1 Fern.- 59, 180, 

24;. 

But if he feeks difeovery of the deed only, or that it 
may be produced at a trio! at law, he need notvnqex 
fuch affidavit to his bill; for it is not to be prefumed tkSfr 
in cither of thefe cafes he would do fo abfurd a thing, 
as exhibit a bill, if he had the deed in his poffeffion. 
1 Fern. 180, 247. 

In bills of interpleader, the party who prefers it muft 
make affidavit that he docs not collude with cither of the 
other parties. 1 New Ahr. 66. 

An affidavit muft fet forth the matter pofitively, and 
all material circumftanccs attending it, that the court 
may judge whether the deponent’s conclufion be juft or 
not. 1 New Abr . 66. 

And therefore, on motion to put off a trial for want 
of a material witnefs, it muft appear that fufficient en¬ 
deavours were made ufe of to have him at the time ap¬ 
pointed, and that he cannot poffibly be prefent, though 
he may on further time given, Farrcjl'. 121. Comb. 
421,422. 

Upon a rule to lhew caufe, the plaintiff offered feveral 
new affidavits, and this diverfity was t^ke n, v iz, where 
they contain new matter, and where u 

confirm what was alledgcd and fworn when the rule was 
made; in the latter caie they may be read, not in the 
former. 1 Salk. 4 61 - 

There being one affidavit againft another relating to a 
judgment, the matter was referred to a trial at law upon 
a feigned iffue, to fatisfy the confcience of the court as to 
the faft alledgcd. Combcrt. 399. See St at. 17 Geo. 2. 
c. 7. for taking and fwearing affidavits to be*mgde ufe of 
in any of the courts of the county palatine 
Fide as to modern detcrminatit^J^&^i^es relative 
to affidavits, Wilfon's Rep- part 1 231, 279, 335; part 2. 
121, 124, 227, 371. 

In what cafes affidavits are made neceffary by ftatute, 
fee titles Abatement, iffiatt. 

9 (linage, (Fr. affinage) defining of metal, purgatio 
metalli ; inde, fine and refine. 

9 fBmt> {affirmare) Signifies to ratify or confirm a for¬ 
mer law or judgment: fo is the fubftantive affirmance ufed 
anno 0 Hen. 6 . r. 12. And the verb itfelf by WeJPsSjm- . 
bol part 2. tit. Fines , fiB. 252, 19 H. 7. cap. 20. 

9 (Brmatfon, An indulgence allowed by law to the 
people called quakers, who in cafes where an oath is re¬ 
quired from others, may make a folemn affirmation that 

... #* ■ • ^_.^.1 _1_<* Tr 


Car. 1. B. R. The plaintiff or defendant may take what they fay is true; and tf they make a falfe affirmation, 
affidavit in a caufe depending; yet it will not be admit- they are fubjeft to,the penalties of perjury; but this re¬ 
ted in evidence at the trial, but only upon motions*, tytes only to oaths to the government, and on public bc- 
1 Lill 44. When an affidavit hath been read in court, It cAfions; for quakers may not give teftimony in ahy en¬ 
ough t to be filed, that the other may fee it, and take a minai caufe, fefr. Star 7^8 W.ffi. c . 22 


copy. Pafch. 1655. An affidavit taken befare a mailer 
in Chancery will not be of any force in the court of King's 
Bench, or other courts, nor ought to be read there; for it 


G. 2. c. 46. See Quakers. But if a 
to take the ufual oath, heittay j 
caufe, 


hbxnit 
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9<fo?are, S 
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.**•»aw, To fct a ralne or price on a thing. El qmi Bat in cafei of a ff ra p, the conftable mail apprehend 
I imerct ament. prtcdi&or. tenenttum affbrentur iff taxeniur per the perfons offending before the affm is over, or clfe he 
fatramentum purtum. Cbarta anno 1316. apud Thorn . may not do it without a warrant from a juftice, except it 
a .... . be in an extraordinary cafe; sis where a perfon is wounded 

9 ff*»«tt», Appraifed or valued, as things vendible in dangeroufly. Balt. 36. In calc of a Hidden atira? 
il fair or market. — ReUnuit rex poteftatem pardonandi ti through paffion or cxcefs of drinking, the cohftabJemjw 
omimoda emerciamenta tarn affbrata, quam non afforata, put the perlbns in prifon, if there be one m the vill, until 
tdidefe quam de omnibus hem ini bus. Cartular. Glafton. the heat of their paffion and intemperance 1* over, though 
,/• 58. he deliver them afterwards 5 or till he can bring them 

Vf*&imtVtX y fafforciamentmm) A fortrefs, ftronghold* before a juftice of peace, *and that to avoid the prefent 
oroHier fortification .—Pro reparatione murorum iff aliorum danger. 2 Hale's Htft. P. C. 90, 95. If a conftable is 
afforjjiamentorum did* atitatis, \ffc, Fryn Animad. on hurt in an affray, he may have hi I remedy by action of 
Cokft/e/. 184. trefpafs, and have good damages; but the affrayers, if 

To add, increafe, or make Wronger.—- they are hurt, lhall have no remedy. Lamb. 141. And 
CumSnateres in terstate dicendafunt Jibi centsarii, de con- where any other perfons receive harm from the affrayert, 
filie Ariae atforcictur ajjifa, eta quod apponantur alts juxta they may have remedy by adtion againft them. Balt. 35/ 
ttumAum majeris partis quet dijjenfertt. Brad. lib. 4. c. A juftice of peace may commit affrayers, until they find 
t 9 'Jj 0,K • Let the Vitnciies be Increafcd. fureties of the peace. And there is no doubt but that a 

9 ff 0 )eft, (afforeftarc) To turn ground into a foreft. juftice of peace may and muft do all fuch things to that 
dart, de Foreft. c. 1. When foreft ground is turned from purpoie, which a private man or conftable are either 
foreft to other ufes, it is called dtfaffrefted. Fide Foreft. enabled or required oy the law to do : but it is faid, that 
Sit if i Is derived from the Fr. word effrayer, to he cannot without a warrant authorize the arreft of any 
affright, and it formeily meant no more; as where par- perfon for an affray out of his own view; yet it feems 

Ions appeared with armour or weapons not ufually worn, clear, that in fuch cafe he may make his warrant to bring 

to the terror of others, Stat. 2 Ed. 3. c. 3. But now the offender before him, in order to compel him to find 
it fignifies a fkirmifh or fighting between two or more, fureties for the peace, x Hawk. 137. 
and there muft be a ftroke given, or offered, or a weapon It is inquirable in the court lcet; and puni (liable by 
drawn, otherwife it is not an affray. 3 Inft. 158. An juftices of peace! in their feffions, by hne and imprifon- 
* s ft public offence to d|| terror of the king's fubjelis, ment. AndjfcWfers from affault, in that it is a wrong 
and fo called, becauje it affrightsth and maketh men afraid, to the public; whereas affault is of a private nature. 
3 Inft. 158. Lamb, lib . 2. 

From this laft definition it feemeth clearly to follow, 28 ffrdgbtment» (affret amentum) The freight of a fhip, 
that there may be an affault, which will not amount to from the French fret, which fignifies the tons. Pat. 11 
an affray ; as where it happens in a private place, out of Hen. 4. See Charter-Party . 

the hearing or feeing of any, except the parties concerned, % fhi 9 vel affra. Bullocks, or horfes or beafts of the 
in which cafe it cannot be laid to be to the terror of the plough. — Fitecomes liberet ci omnia tat alia debiteris, ex- 

people. 1 Hawk, 134. ctptis bobus iff affris caructc. Weftm. 2. c, 18. Et com- 

Alfo it is faid, that no quarrelfome or threatening muniam paftur* ad decern botes iff duos affros in pnedidis 
words whatfoever lhall amount to an affray; and that no pafturis . Mon. Angl. par. 2. f. 291. And in the county 
one can juilify laying his hands on thofe who lhall barely of Northumberland, the people to this day call a dull or 
quarrel with angry words, without coming to blows; yet flow horfe, a falfe ater or afer. Spelm. Gloff, 
it feemeth, that the conftable may, at the requeft of the African Company, The royzX African company of mer- 
party threatened, carry the perfon who threatens to beat chants eftablilhedby king Charles 11 . for trading to Africa* 
him*before a juftice in order to find fureties. x Hawk. And all perfons may trade thither, as well as the com* 
135. # pany, paying 10 percent, on exportation of goods, for 

Alfo, it is certain, that it is a very high offence to maintaining the forts, iffc. And the like duty upon im- 
challenge another, either by word or letter, to fight a portation; on payment of which duties they lhall be pro- 
duel, or to be thp meftengerof fuch a challenge; or even teXed in their trade. Stat. 9^10^. 3. Vide Mer- 
baosiy U/*tflMsa*bur to provoke another to fend a chal- chant. See Stat, 23 Geo. 2. c. 31. forextending and im- 
lenge, or to fight; as by difperfing letters to that pur- proving the trade to Africa , and Stat. 24 Geo . 2. r. 
pole, full of reflexions, and inlinuatiug a defire to fight. 49. and alfo Stat. 25 Geo, 2. e. 40. for application of a 
1 Hawk. 135. fum of money therein mentioned, granted to his Majefty, 

But admitting that bare words do not, in the judg- for a compenfation to the African company, for their thar- 
ment of law, carry in them fo much terror as to amount ter, lands, forts, cattles, Haves, militay ilores, and other 
to an affray, yet it feems certain, that in feme cafes there effedls; and to veft the lands, forts, tallies, Haves, mili- 
inay be an affray, where there is no aXual violence; as tary ftores, and other effefts, in the company of merchants 
where amim arms himfelf with dangerous and unufual trading to Africa, &c, 

.J«., 5 yin fuch a manner a* will naturally caufe a ter- Sgaltna, The impreffion or image of any thing on a 

ror to tJK.peoplc j whiclj is faid to have been always an fcal: — ego Dunftanus hanc libertatm cruets agaimate 
offence at the coranfon law, and is ftriXly prohibited by ccnftgnati. —Chart. Edg. Reg. pro Wcftmonaft. Ecclef. 
ttatute 2 Ed. 3. c. 3. anno 698. 

A conftable may require affrayers to depart, and if they 3 ge, (<etas, Fr. age) In common acceptation fignifies 
refill, he may call others to his affiftan&e; who, if they a man’s life from his birth to any certain time, or the day 
refufe to afiift him, may be,fined and impriloned: and a of his death: it alfo hath relation to that part of time 
private perfon, or Hander-by, may put a Hop to an affray, wherein men live. But in the law it is particularly ufed 
and feize the offenders, where perfons are affcmbled in a for thofe fpecial times which enable perfons of both fexes 
tumultuous manner to break the peace. 3 Inft. 158. to do certain aXs, which before through want of years 
H. P. C. 13$. In cafe a perfon be dangeroufly wounded, and judgment they are prohibited to do. As for cx- 
any man may apprehend the offender, and carry him ample; a man at twelve years of age ought to take tbe 
before, a juftice, in the fame manner as a conftable. oath of allegiance to the king: at fourteen, which is his 
Balt. 35. In a very dangerous affray, a conftable can age of difetttion, he may confeut to marriage, and chufe 
juftify commitment, till the offenders find fureties for , his guardian; and at twenty-on** he may alien his lands, 
the pence. Lamb. 139. He may likewife put the affray- goods and chattels s a woman at nine years of age is 
ers in the Hocks till he can procure proper afiiftance to dowahfe; at twelve flic may confent to marriage; at 
convey them to gaol. Balt. 38. fourteen fhc is at years of mftretion, and may chufe a 

If an affray be in an houfe, the conftable may break guardian; and at tweflty-one fhe may alienate her lands, 
open the doom to preferve the peace; and if affrayers fly Iffc. t Inft. 78. 

to an aad he follow with frelh (hit, he may break If at the time Of the marriage the hu/band be above 

doors to them, x Hawk. 137. fourteen, and the wife under twelve, when Hie attains the 

f * *«• 
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toft rf twelve years* the hufband may difagree as well as 
the wife, and fo vice verja. Co. Lit . 79, 

A disagreement to the marriage, before the age of con- 
fent, is of no force ; for, if the hufband difagree before 
fourteen, and marry another, the iffue of the fecond mar¬ 
riage is a baftard. 1 Rol. 341. Contra Dyer 13* a. in 
marg. If after the age of confent, the huiband or wife 
difagree by parol, yet cohabit as huiband and wife, this 
amounts to an agreement. 1 Rol. 341. Vide Com. D. 
V. 1 . tit. Baron and Feme. • 


Inhere arc feveral other ages mentioned in our antient 
books, relating to aid of the lord, wardihip, lAc. now 
of no ufe. Co. Lit. The age of twenty-one is the full 
age of man or woman ; which enables them to contrail 
and manage for themfelves, in refpeft to their eitates, 
until whicn time they cannot ad with fccurity to thofe 
who deal with them; for their ads are in moll cafes 
either void or voidable. Perk . But a perfon under 
twenty-one may corttraft for neceflaries fuitable to his 
quality, and it lhall bind him ; alfo one under age may 
be executor of a will. 1 Inft. 171. And at fourteen 
years of age a perfon may difpofe of goods and perfonal 
eftate by will; though not of lands till the age of twenty- 
one. It hath been adjudged, that if one be bom on the 
firil of February at eleven o’clock at night, and the lail of 
January in the one and twentieth year at one o’clock in 
the morning, he makes his will of lands, and dies; 
yet fuch will is good, for he then was of hge. Mod. Caf. 
260. A perfon under the age of twentyXatunay make a 
purchafe ; but at his full age he may a^ree oil difagree to 
it. 1 Inft. 2. b. So where perfons marry, theVian under 
the age of fourteen, or the woman within twelve, they 
may difagree to the marriage at thofe ages: and the law 
is the fame in other cafes. Perfons under the age of 
fourteen are not generally puniihable for crimes j but if 
they do any treipafs, they mull anfwer for the damage, 
j Inft. 247. 2 Roll. Abr. 547. As to their not being 

generally puniihable for crimes before the age of fourteen, 
the rule is general, yet hath its exceptions founded on the 
nature of the cafe, and the judgment of the infant. At 
Bury fummer aififes, in 1748, a boy of ten years of age 
w;is> con vi fted of murder , and that with great jufticc and pro¬ 
priety, he having done a variety of afts, with that delibera¬ 
tion, which ihewed his judgment fuffidently ripe to ren¬ 
der him accountable fi r . bis actions. Vide the cafe of 
William York . Forfter's Rep. 70, lAc. Fourteen is the 
age by law to be a witnefs; and in fomc cafes a perfon of 
nine years of age hath been allowed to give evidence. 2 
Hawk. 434. None may be a member of parliament un¬ 
der the age of twenty-one years; and no man can be 
ordained prieft till twenty-four; nor be a bifliop till 
thirty years of age. 

3 lgC-fb$iet, (a tat cm precari, or eetatis prccatio) Is 
when an aftion being brought again ft a perfon under age 
for lands which he hath by dclcent, he by petition or 
motion fhews the matter to the court, and prays that the 
aftion may ftay till his full age, which the court gene¬ 
rally agrees to. Terms de Ley 30. This is called parol 
demurrer, i. e. a flaying or delaying of the plea or fuit. 
Parol lignites the plea or fait.*—Demurrer, to ftay or abide. 
But as a purchafer, a minor fhall not have age-prier : nor 
in a writ of affife, becaufe it is of his own wrong, and 
this writ (hall not be delayed; or in a writ of dower; 
or of partition. Stat. 3 Ed. x. 38 Ed. 3. Hob.' 342, 
In a writ of debt againft an heir, he fhall have his age, 
for at full age he may plead riens per de/cent, or a releafe 
to his anceftor, and be difeharged. Danv. Abr. *59. 
Sec Parol Demurrer. 

Hfgenfrifsn, The true lord or owner of any thing_ 

Si pore us non fuerit ibi ferpius quam femel det agenfrida 
unum folidum. Leg. Inas, c. 50. apud Brompt. c. 45. 

#§efj|inc, A gueft at an inn after three nights, when 
accounted one of the family. See Hogbenhine. 

Uptlt anfc ftatfent. Is when a perfon is the doer of a 
thing, and the party to whom done: as where a woman 
endows herfelf of the beft part of her hufband’s pofleflions, 
this being the foie aft of herfelf to herfelf, makes her 
agent and patient . Alfo if a man be indebted unto an¬ 
other, and afterwards he makes the creditor his executor, 
and dies, the executor may retain fo much of the goods 
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of the deceafed as will fatisfy his debt; and by this rc* 
tamer he is agent and patient , that is, the party to whom, 
the debt is due, and the perfon that pays the fame* But 
a man fhall not be judge in his own caufc, quia iniquum 
eft aliquem fum rei efte judicem. 8 Rep. 138. _ / 

Signifies to be free from penalties, not fubjeftf 
to the cuftomary fine or impofition. Sax. a gild. Jit j 
mulfta. Leges Aluredi, cap. 6. Si utlngata effiriat . 
occidatur, pro eo quod contra Dei re£lum & regis impermne 
ftet—jaceat agild. In Leg. Hen. 1. c. 88. Agilde vjli a 
perfon fo vile, that whoever kill’d him was to pm no 
mulft for his death. 

Sgllcr, From the Sax. a gilt, an obferver 
former. , 

Up Hating, An hey-ward, herd-ward, or ke 
cattle in a common field. Towns and villages had 
hey-wards, to fupervife and guard the greater cattll 
common herd of kine and oxen, and dkeep them w^ 
due bounds 5 and if thefe were fervile tenants, they 1 
privileged from all cuftomary fervices to the lord, 
caufe they were prefumed to be always attending thd 
duty, as a fhepherd on his flock. And lords of xnanors 
had likewife their heywards, to take care of the tillage, 
harvelt work, t&c. and fee that there were no incroach- 


ments made on their lordfhips : but this is now the buJi- 
nefs of bailiffs. KenrnPs Paroch. Antiq. 534, 576. 

%ift, (from the Fr. gifte, a bed or refting-place) Sig¬ 
nifies to take in and feed the cattle of ltrangcrs in the 
king’s forelt, and to gatherJtp the money due fo^ho 
fame. Chart . de Forefta, 9 if. 3. c. 9. The oflicersafNi 
pointed for this purpofe are called agtfters , or gift-takers, 
and are made by the king’s letters patent: there are four 
of them in every forefl wherein the king hath any pawn- 
age. Manw. For. Laws 80. They are alfo called 
agiftators , to take account of the cattle agifted. 

$giftmeilt, (dgiftammtum.) Is where other men’s cattle 
are taken into any ground, at a certain rate per week : it 
is Co called, becaufe the cattle are fullered agifer, that is, 
to be levant and couchant there; and many great farms 
are employed to this purpofe. 2 Inft. 643. Our graziers 
call cattle which they thus take in to keep gijements ; 
and to gi/e or juice the ground, is when the occupier 
thereof feeds it not with his own ftock, but takes in the 
cattle of others to agift or pafturc it. Agiftment is like¬ 
wife the profit of fuch feeding in a ground or field: and 
extends to the depalluring of barren cattle of the owner, 
for which tithes lhall be paid to the parfon. There is 
agiftment of feu-banks, where lands are charged with a 
tribute to keep out the fea. Terra '’jtyj°rf* 
whofc owners are bound to keep up the fea-bank9. 
Spelm. in Romncy-Marjb, 

21 gitat 10 #funttltum in JFojclfo, The drift of beafts 
in the foreft. Leg. Foreft. 

3 gt'U 0 , (Gr. i. r. holy.)— Ego trlumpbalem tropbaum 
agire crucis imprcfti. Mon. Angl. p. 15, 17. v 

HffttiS 3 Def, A piece of ^bire. wax in a flat oval form, 
like afmallcakc, ftamp’d with the figure of thelamb, and 
confecrated by the pope. Agnus Dei, croifcs,^!Wta|ri^ 
permitted to be brought into this kingdom, ot^Rn ot a 
prmmunire. Stat. 13 Eliz. e. 2."* * •* • 

2 Hgrnria icjt, A law made by the Romans Cor diftribu¬ 
tton of lands among the common people. 

Agreement, agreamentum (aggregatio mentium) Signifies 
a joining together of two or more minds in any thing 
done, or to be done. Plow/! 17. ' * 


But I. It is to be obferved, that the perfons wbofe minds 
are fo joined together, Jbould be fuch as are capable of bind¬ 
ing themfelves by their agreements. For 

A perfon non compos is licit capable of entering into any 
agreement, as an agreement is an aft of the undemand¬ 
ing which they are incapable of j and therefore they are 
to be under the care of their curators or guardians, by a 
commiffion from the publick. 1 New Abr . 6 y. See 
title 3fceot0 and Iwiatftft*, 

Alfo ap infant, for the fame reafon, is generally incapa* 
ble of contrafting, except for heceftaries, &V. See 

A wife during the intermarrirge is incapabj^ftfentring 
into any agreement in pass., being under poun*"^ 
huiband. See title Wmm fttth jffcttte* 


The 
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• . in fee may by his agreement bind 

his heir; therefore if A. agrees to fell lands, and receives 
toart of the purchafe-money, but dies before a conveyance 
is executed, and a bill is brought again!! the heir, he will 
be decreed to convey, and the money (hall go to the exe¬ 
cutor, efpecially if there are more debts due than the tef- 
tator’s perfonal eftate is fufficient to pay. z Fern, 215. 
Abr. Eq. 265. But 

If tenant in tall agrees to convey, or bargains and fells 
ti e lands for valuable confideration, without fine or re¬ 
covery, and dies before the fine or recovery be levied or 
(UTered, the ilfue is not bound either in law or equity; 
fof] equity cannot fet afidc the ftatute de denis $ Which 
fay$,dThat voluntas donatoris obfervetur j nor can, the court 
fet lip a new manner of conveyancing, and thereby fuper- 
tedfc lines and recoveries; for thereby the king would 
loft the perquifites by fines, or the writs of entry and 
fi«9 for alienation. Hob. 203, x Chan . Ca. 171. 1 

Lev. 239. 2 Pent. 350. Yet 

- If there be tenant in tail in equity as of a trull, or un¬ 
der an equitable agreement, mid he for valuable confide¬ 
ration bargains and fells the land without fine or igco- 
very, this lhall bind his iflue, becaufe the ftatute de denis 
doth not extend to it, being an intail in equity and a 
creature of the court. 1 Chan. Ca . 234. 2 Chan. Ca . 

64. 1 Fern. 13, 440. 2 Fern . 133, 583, 702. 


II. The agreement fo entered into may be of different kinds, 

***** I ft. An agreement executed already at the beginning; 
as where money is paid for the thing agreed, or other la- 
tisfaftion made, zdly, An agreement after an done by 
another; as where one doth inch a thing, and another 
perlbn agrees to it afterwards, which is executed alio: 
and 5dly, An agreement executory, o t to be performed in 
future This lait fort of agreement may be divided into 
two parts ; one certain at the beginning, and the other 
when the certainty not appearing at firft, the parties agree 
that the thing (hall be performed upon the certainty 
known. Terms de Ley 31. Sec titles UEOlUrftfOn, Con* 
ttatt. Covenant. 

Agreements likevsift may be either in writing or by parol. 

The common law required no other folcmnity in puf¬ 
fing lands or tenements, but that of livery and feifin, 
Winch being a truncation of the feud coram paribus curtis , 
and teftified by them, was held an ad of fufficient noto¬ 
riety to dired the lord of whom to demand his ferviccs, 
and ftrangets agsinft whom to commence their aftions; 
but no*/fort. 29 Car . 2. c. 3. feS. 1. it is enact¬ 
ed, that “ all leafes, eftates, intcrelts of freehold, or 
terms of years, or any uncertain interefls of, in or out of 
any meffuages, manors, lands, tenements or heredita¬ 
ments made or created by livery and feifm only, or by 
parol, and not put in writing, and figned by the parties 
fo making or creating the fame, or their agents thereunto 
lawfully authprifed by writing, (hall have the force aud 
effeft: of lea fes or eftates at will only, and (hall not either 
in !*\r **?0fuity be deemed or taken to have any other or 
greater (o*ce or efifeft; any confideration for making any 
fuch parol leafes or eftates, or any former ufage to the 
contrary notwith(landing.” 

$e£. 2. “ Except leaies not exceeding the term of three 
years from the making thereof, whereupon the req| re¬ 
served to the landlord, during fuch term, fhall amount 
unto two third parts, at the leait, bf the full improved 
value of the thing demited.” 

SeS. 3. Alfo it is enabled, that “ no leates, eftates or 
interefts, either cf freehold or terms of years, or any un¬ 
certain intereft, not being copyhold or cuftomary intcreft 
of, in, to or out of any meffuages, manors, lands, tene¬ 
ments or hereditaments (hall be affigtted, granted or fur- 
jendered, unleft it be by deed or note in writing, figned 
. by the party fo affignitig, granting or furtendring the 
fame, or their agents thereunto lawfully authorised; by 
writing or by a&t or operation of law,” 

Se8. 4. And it is /briber enabled, that M no a&ion 
fhall be brought whereby to. chaise any executor or ad- 
mimftrator ^apon any fpecial pmnste to anfwer damages 
own eftate, or Whereby to charge the defcn- 
/dSSntupon any fpecial proxnife to anfwer for the debt, de* 
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fault or mifearriages of another perfon, or to charge any 
perfon upon any agreement made upon confideration of 
marriage, or upon any contraft or fate of lands, tenements 
or hereditaments, or any intereft in or concerning them, 
or upon any agreement that is not to be performed within 
the (pace of one year from the making thereof, unlefs the 
agreement upon which fuch aft ion (hall be brought, or 
fome memorandum or note thereof (hall be in writing, 
figned by the party to be charged therewith, or fome other 
perfon by him thereunto lawfully authorifed,” 

Sell. 17. It is enabled, that “ no contract for the fale 
of any goods, wares and merchandites for the price of 10/. 
flerling, or upwards, fhall be allowed to be good, except 
the buyer (hall accept part of the goods fo (old, and ac¬ 
tually receive the fame, or give fomething in earned to 
bind the bargain, or in part of payment; or that fome 
note or memorandum , in writing, of the faid bargain be 
made and figned by the parties to be charged, or their 
agents thereunto lawfully authorized.” 

. In the conftruftion of this ftatute, the following points 
have been refolved. 

That if there be a parol agreement for the purchafe of 
lands, and a bill brought for a fpecifick execution thereof, 
and the ftibftancc of the agreement fet forth in the bill; 
and confciTed by the defendant's anfwer, that in fuch cate 
the court will decree a fpecifick execution; becaufc there 
is no danger of\ perjury, which was the principal thing 
the ftatute learned to prevent. Abr. Eq. 19. fed q. 

Alfo a jp'arol agreement which is intended to be re¬ 
duced info writing, but prevented by fraud, may be 
decreed in equity; as if upon a marriage-treaty, infthic- 
tions are given by the hufband to draw a fettleinent, ani 
by him privately countermanded; and afterwards he draw* 
in the woman, by perfuafions and aflurances of fuch fet- 
tlement to marry him. Abr. Eq. 19. 

So where a patoZ agreement was concerning the lend¬ 
ing of money on & mortgage, and the conveyance pre- 
pofed was an abfolute deed from the mortgagor; and a 
deed of defeafance from the mortgagee, and after the 
mortgagee had got the deed of conveyance, he refuted to 
execute the defeafance; yet it was decreed againft Kim ort 
the point of fraud. Abr . Eq. 20. 

Every agreement ought to be perfeft, full and compleat, 
being the mutustl content of die parties; and (hould be 
executed with a recompence, or be fo certain as to give 
ah aftion or other remedy thereon. Rtonud. 5, Any 
thing under hand and feal, which imports an agreement 
will amount to a covenant: and a provijb , by way of 
agreement , amounts likewite to a covenant; and aftion 
may be brought upon them, l Lev. 155. An agree¬ 
ment being put in writing only for remembrance, doth not 
change its nature ; but if it be put in writing fealed and 
delivered, it is of greater force. Hob. 79. Where aa 
agreement for the purchafe of lands, being in writing, and 
figned by both the parties, but not fealed; it was held 
good in Chancery, and decreed to be executed. Though 
where a perfon gives a guinea, t£c. earned, without 
agreement in writing it is otherwife. Tread. Cane . 16, 
560. 

A note of an agreement , fign'd by one party only, will 
bind both in equity : fo it is of agreements in pan execu¬ 
ted, by delivering pofieffion of the lands, though neither 
party fign them. Abr . Caf. Eq. 21. But if any eftate 
in pofieffion or reverfion be made to me, I mull agree to 
it, before it will be fettled; for I may refufe, and (6 
avoid it: a releafe, deed, or bond, is made and delivered 
to another to my ufe, this will veil in me without any 
agreement of mine; but if I difagree to it, 1 make the 
deed void« Dyer 167, And regularly where a man 
hath once difagretd to the party himfclf, he can never after 
agree : an obligation being made to my, ufc, and tendered 
tf roe, if I itstite it, and after agree again and will ac¬ 
cept^ i noW this agreement afterwards will not make the 
obligation good, that wfas void by the refufal. Co. Lit. 
79. 5 fa#. 119. • 

An agreement may be as well in the party’s abfcnce, as 
in his pretence; but a difagrement muft be to the perfon 
hirofelf to whom made* 2 Rep. 69. When an eftate is 
made t6 a feme covert, it is good till dijagreement with* 
out any agreement of the hu/band : though a new eftate 

J£ * granted 
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granted to the wife where (he hath an eftate before, as by 
the taking of a new leafe, and making a furrender in taw, 
will not veft till the hulband agree to it. Hob. 204. A 
forced agreement of the party is accounted no agreement , 
£nd therefore he that did agree to the thing lhali not be 
compelled to perform it. 1 hill. 48. 

If an agreement be in the nature of a penalty, the courts 
of equity will not relieve againft it; for the terms (hall 
be judged the meafure of fafisfaftion to the parties. 
Precet d . Can . 102. 

Ill* As to a remedy , for a breach , &C. 

In many cafes the party injured by breach of an agree¬ 
ment, may have a remedy either by aaion at Common 
law, or have recourfe to a court of equity ; but here a 
general rule mud be oblerved, that wherever the matter 
of the bill is merely in damages, there the remedy is at 
law, becaufc the damages cannot be afeertained by the 
confcience of the chancellor, and therefore mull be fettled 
by a jury. See Abr. Eq . 16. 

But if there be matter of fraud mixt with the damages; 
as if A. fues B . on a covenant at law for damages, and if. 
files a bill for an injunftion upon this equitable fuggeilion, 
that the covenant was obtained by fraud, if A . files his 
crofs bill for relief upon that covenant, the court will re¬ 
tain it, becaufe the validity of the covenant is difputed in 
that court, and on a head properly cognitable there: if 
the validity of the deed be cihiblilhed, tje qourt will di¬ 
rect an iffuc for the quantum of the daipagesk Abr. Eq . 
17. 1 Chan . Rep . 158. ... 

So where the agreement L to do fomething in fpecie, as 
to convey lands, execute a deed, tsfe. there it will be 
proper to apply to a court of equity for a fpecifick ex¬ 
ecution to which the party is intitled, if the agreement be 
good and fufficicntly proved, when otherwife he could 
only recover damages at law. 1 Chan. Ca. 42. 

But here it mull be obferved, that agreements, out of 
which an equity can beraifed fora decree in fpecie, ought 
to be obtained with all imaginable fairnefs, and without 
any mixture tending to furprize or circumvention ; and 
that they be not unreafonable in themfclves. Abr . Eq. 

17 As where by a marriage agreement the fon’s intended 
wife was to have more than would have been left for the 
father (though indebted), his wife and two daughters un¬ 
preferred ; the court would not decree it, principally, by 
reafon of the extremity of it, but left the party to his re¬ 
medy at law. 2 Chan. Ca. 17. . A 

Alfo in equity voluntary conveyances are good againlt 
the parties, and cannot be revoked, nnr will the court in- 
terpofe in behalf of one volunteer againft another ; but if 
they affett creditors, purchafers or younger children, tbe 
court will fet them afide. 1 Chan. Rep. 173. 1 ^ern. 

100, 464. 

If there be a defedlive con . eyance, without an equita¬ 
ble confideration, a court of equity will not oblige the 
party to make it good, tho there be a covenant for fur¬ 
ther alTurances; as if a man makes a feoffment to a ftran- 
ger without livery, the feoffor or heir (hall not be obliged 
to make good that feoffment, but it (hall be conftruedin 
equity to be an ellate at will, as it is in law- * Vent. 
365. 2 Vem. 40. 2 Vern. 475. . 

Sgrt, In our law, denotes arable land in the common 
fields. Fortfcue . 

SMB, {auxiliuni) Is all one with the French aide , and is 
generally underftood to be a fubfidy granted to the crown. 
By the antient law of the land, the king and any lord of 
the realm, might lay an aid upon their tenants, for knight¬ 
ing an tldeft Ion, or marriage of a daughter; but this was 
taken away by the ftatute 12 Car. 2. c . 24.. This impo- 
fition, which was often levied in former times, feems to 
have defeended to us from Normandy , or rather from the 
feudal law. Grand Cuftom. c. 35. It is faii to differ 
from tax in figniheation; for taxes were antiently levied 
at the will of the lord, upon anjtoccafion whatfoever, but 
aids could not be levied but where it was lawful and 
cuftomary fo to do ; as to make the eldcft fon a knight, 
marry the cldeft daughter, or to redeem the lerd from 
prifon. By Hat. 34 "Ed. 1. c. 1. It is ordained that the 
king (hall levy no aid or tax without his parliament. 


{auxilium petere) A word made ufe of in # 
pleading, for a petition in court to call in help from ano¬ 
ther perfon that hath an intereft in the thing contcftcd: this 
gives ftrength to the party praying in aid, and to the other 
likewife, by giving him an opportunity of avoiding a pre¬ 
judice growing towards his own right. As tenant for 
life, by the curtefy, for term of years, tSc. being im¬ 
pleaded, may pray in aid of him in reverfion ; that is, 
defirc the court that he may be called by writ to alledgc 
what he thinks proper for the maintenance of the right of 
the perfon calling him, ajrd of his own. F . N. B. 50. 
Aid (hall be granted to the defendant in eje&ione frnfr, 
when the title of the land is in queftion : leffee for ydtrs 
ill all have aid in trcfpafs; and tenants at will: but tenant in 
tail (hall not have aid of him in remainder in fee; fipa he 
himfelf hath the inheritance. Danas. Abr . 292. II a 
writ of replevin, the avowry being for a real fervice, yid 
is granted before iffue; and in action 6f trefpafs after 
iffue join’d, if there be caufe, it (hall be had for the de¬ 
fendant, tho* never for the plaintiff. Jenk. Cent , 64. 
Fitz. Abr. 7. There ought to be privity between a per¬ 
fon that joins in aid and the other to whom he is joined ; 
otherwife joinder in aid (hall not be fuffered. Danv. 318. 
There is a prayer in aid of patrons , by parfons, vicars, iSc. 
And between coparceners , where one coparcener fhall have 
aid of the other to recover pro rata. Co. Lit. And alfo 
fervants, having done any thing lawfully in right of their 
afters, (hall have aid of them. Terms de Ley 34. 

Of tl;c Iking, (auxihum regis) Is where the kipg’s 
tenant prays aid of the king , on account of rent demanded 
of him by others. A city or borough, th.st hold a fee-farm 
of the l^ing, if any thing be demanded againft them which 
belongs thereto, they may pray in aid of the king: and the 
king’s bailiffs, collectors, or accountants lhali have aid of 
the king , In thefe cafes, the proceedings are Hopp’d till 
the king’s counfel are heard to fay what they think lit, 
for avoiding the king’s prejudice : and this aid lhali not 
in any cafe be granted after iffue; becaufc the king 
ought not to rely upon the defence made by another. 
Jmk. Cent . 64. Terms de Ley 35, St at. 4 Ed. 1. and 
14 Ed. 3. 

3 Mic, (of the French aieul, i. e. avus) Signifies a writ 
which lies where a man’s grandfather or great grandfather 
(called Befailc) being feifed of lands and tenements in Fec- 
fimple, the day that he died, and a ftranger abateth or 
entreth the fame day, and difpoffeffcs the heir of his in¬ 
heritance. F. N. B. 222. The aunt and the niece lhali 
join in a writ of aiel of the feifin of their grandfather. 
And the writ run thus: Rex vie. tSe. Free. A. B. quod 
jufte , iSc. redd. B. & D. unum meffuagium , ISc. de quo D. 
avus prtrd, B. & proavus freed. D. cujus hared, ipji funt, 
fuit feifitus , 

3 M 11 amcitta, Includes any liberty of paffage, open way, 
water-courfe, ts'e. for the eafe and accommodation of te¬ 
nants. Kitch. 

(aid) Words whicWaagin with al or aid in the 
names of places, fignify antiquity; as Alborougb , Aid - 
worth, &c. 

3 laneroriU 0 , A manager and keeper of dogr^for the 
fport of hawking, from alanus , a dbg, known to the an¬ 
cients. Du Frefne. But Mr. Blount renders it a faulconcr. 

_Robcrtus de Chedworth vice-com. Line, liberavit hi s. 

viiid. Johanni tfe Bellovento, pro putura feptem leporario - 
rum%f trium falconum IS ^anerarii IS, pro vadiis uniut 
bracenarii . 16 E. I. 

3 Uba, (the alb) A furplice or white facerdotal veft, 
anciently ufed by officiating priefts. 

$lba firms, This word is ufed by my Lord Coke , and 
feems to fignify a tenure. — Duplex eft tenura in com . 
Weftmorland, fcilicet , una per albam firmam, tS alia per 
cornagium , t$c. 2 Inft. 10. 

$Ubcrgelium, The fame with halfberga: omnis homo , 
ISc. hahet albergellum IS capellum ferreum , lanceam IS 
gladium. It here fignifies a defence lor the neck. Hove- 

den 611. . , . . _ . 

2Utmm, Is a word made ufe of for white rent, paid in 
filvcr. Rot. Purl. 6 H. 3. 

#iWr, Signifies the firil;* as aider left , ip Jhe bed of 
all; alder Ufft, the moil dear, ’ 

Blftermnn, 
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aifctrman, (Sax. ealderman, Lat. aldermanus) Hath the 
fanfe (Unification in general as fenator, or fcnior: but 
at this day, and long fince, thofe are called aldermen who 
are affociates to the civil magiftrate of a city or town cor¬ 
porate. St at. 24 H. 8. cap. 13. An alderman ought to 
be an inhabitant of the place, and rcfideftt where he is 
chofen ; and if he removes, he is incapable of doing his 
duty in the government of the city or place, for which 
he may be disfranchiz’d. Mod. Rep. 36. Alderman 
Langham was a freeman of the city of London, and chofen 
alderman of fuch a ward, and being fummoned to the 
court of aldermen he appeared, and* the oath to ferve the 
office was tendered to him, but he refufcd to take it, in 
contempt of the court, (Ac. whereupon he was committed 
to Newgate; and it was held good. March Rep. 179. 
The airmen of London, (Ac. are exempted from ferving 
inferior offices; nor (hall they be put upon affifes, or ferve 
on juries, fo long»a$ they continue to be aldermen. 2 
(%-o . 585. In Spclman's GloJ/ary we find that we had an¬ 
ciently a title of aldermannus totius Anglia; ; witnefs this 
'infeription on a tomb in Ramfiy abbey — Hie requiefiit D. 
Ail win us inclyti regis Eadgari cognat us , trtius Angliae al¬ 
dermannus, (A hujus facri ccenobii miraculofus fundato* 
And this officer was in nature of Lord Chief juftice of 
EnglandSpclm, Alderman was one of the degrees of 
nobility among the Saxons , and fignified an earl; fomc- 
times applied to a place, it was taken for a general, with 
a civil jurifdiftion as well as military power ; which title 
afterwards was ufed- for a judge, but it literally imports 
ignore than elder. 

There was likewife aldermannus hundreds ; which dig¬ 
nity was firft introduced in the reign of Hen. 1. Among 
his laws, cap. 8. we read, preefit autem fingulis hominum 
no venis decimus , et toti fimul hundredo Unus de melioribus 9 
et vccatur aldermannus, qui dei leges et hominum jura 'vigi¬ 
lant i ftudmt obfirvantia promavere. Du Frefne. Cowel. 

UUae CCtlcttae, The wings or fide-ifies of the church, 
from the French Les ailes de l*Egli/e.—Ad bafes pila- 
riorum murus erat tabulis marmoreis compofitus, qui ehorum 
cingens (A prejbyterium , corpus ecclefiat Uteri bus, quae alsc 
vacant ur, divide bat. Gervaf. Dorobern’ in defer ipt, eccl. 
Cantuar.* 

31 ccenarfum, A fort of hawk called Planner. See 

Putura. * 

$lfct, (Sax. alfeetb) A cauldron or furnace, wherein 
boiling water was put for a crimipal to dip his arm in up 
to his elbow, and there hold it for fome time. Du 
Cange. 

2 McbouCe 0 , Are to be licenfed by juftices of peace, 
who take recognizances of alehoufe-kecpcrs not to fuffer 
<13 (orders in their houfes, and they have power to put 
down alcboufes , (Ac. But,the aft is not to reftrain felling 
of ale in fairs. 5 Of 6 Ed. 6. c. 25. Alehoufi-kerpers arc 
liable to a penalty of 20/. for keeping alebou/es without 
licence; not exceeding 40 s. nor under 10/. for felling 
ale in (hort mcafure; an d 10 for permitting tippling, 
(3 r. and perfons retailing S/Tof beer, alehoufe-heepers, (Ac. 
(hall fclLjjmfti/? by a full ale quart or pint, according 
to tjfc 7 * vtdard in the Exchequer, marked from the faid 
, ftandard ; and fub-commiflioners, or collectors of excife, 
are to provide fubftantial ale quarts and pints in every 
town in their divifions; and mayors and chief officers to 
mark mcafurcs, or forfeit 5/. by ftatute x Jae- l. c. 9. 
3 Car. 1, c. 3* n ^ I? W. 3. c . *15. $eedfig*s. 
Brewers. • 

By the 17 Geo. 2 , e. 17. ft#, |8. A penalty is inflifted 
on alehoufi-keepers having licence to retail ipirituous li¬ 
quors, exercifing particular trades, during the continu¬ 
ance of fuch licence. And by the 30 Geo. 2, e f 24. fid. 
14. „ A penalty likewife is inflifted on publicans permit¬ 
ting journeymen, &V, to game in their houfes. 

By the % Geo, 2. c. 28. fid. xx. Licences are to be 
granted at public meetings of the juftices only. 

By the flat. 26 Gto. 2 , c, 31. Juftices on granting li¬ 
cences are to take rccognifances in 10I . with fureties in the 
like fum for die maintaining good order.. Licences to be 
granted to none, not licenfed the preceding year, uhlefs 
they produce certificates of their good charafter. Licence 
only to rrjttd to that place for which it was glinted, 
^apices to be granted on the firft of September, or within 


twenty days after, yearly, and to be for one year only * 
penalty of felling ale, (Ac. without a licence, firft offenco 
40/. fecond offence 4/. third offence 6/. 

By the 6 Goo. 1. r. 21. fid. 56. Ale-licences arc to be 
duly ftamped, before recognizances taken. 

By 26 Geo . 2. c. 13. fid. 12. Juftices being brewers, 
malfters, di(tillers, or viftuallers, arc reftrained from 
granting licences. 

This ftamp duty by ftat. g Ann. c. 23. is one (hilling, 
and by ftat. 29 Geo. 2. fid.i. every licence is charged 
with a further duty or ftamp of 20 s. And by laft-men* 
tinned aft, fid. 20. If any perfon (hall write any licence 
without fuch ftamp, he (hall forfeit 10/. with cofts, to 
be recovered as ftamp penalties; and the licence (hall not 
be available till the duty (hall be paid, and alfo a penalty 
of 5 A 

By the ftatutes 16 Geo. 2. c. 8. fid. 8. and 24 Geo. 2. 
e. 40. fid. 9. No perfon (hall retail any diftilied fpiri- 
tuous liquors, without a licence from the ofliccr of excife, 
taken out ten days before, for which he (hall pay 40/. 
yearly. And by ftatutes 16 Geo. 2. c. 8. fid. 11. and 
29 Geo . 2. c. 12. fin. 22. Such perfons (hall be firft li¬ 
cenfed to fell ale or fpirituous liquors by two or more 
juftices of the peace. And by ftatutes 9 Geo. %. c. 23. 
fid. 14. and 24 Geo. 2. c. 40. fid. 28, 29. The ju- 
ftice’s clerk (hall have is. 6 d. and no more for fuch li- 
lence. 

Sler fait Jour, 1 ( Fr .) To go without day, viz. to be 
finally difmiffcd the court, becaufe there is no further day 
afltoned for appearance. Kitcb. 146. 

&le-A>flt>er, A rent or tribute annually paid to the 
lord-mayor of London , by thofe that fell ale within the li¬ 
berty of the city, Antiq. Purvey. 183. 

3 ie(tafte, A may-pole called ahftake , becaufe the coun¬ 
try people drew much ah there: but it is not the common 
may-pole, but rather a long (take drove into the ground, 
with a fign on it, that ah was to be fold. 

toller. Is an officer appointed in every court Ieet, 
fworn to look to the aifize and goodnefs of ale and beer, 
(Ac. within the precinfts of the lordflrip. Kitcb. 46. In 
London there are aleconners, who are officers appointed to 
tafte ale and beer, (Ac. m in the limits of the city, 

SHa0, A fccond or further writ, iffued from the courts 
at Wefiminfter, after a capias , (Ac. fued out without effeft. 

I, $lia§ fctftug, Is the manner of defeription of a defen¬ 
dant, when fued on any fpccialty, as a bond, (Ac. where 
after his name, and common addition, then comes the alias 
did. and deferibes him again by the very name and ad¬ 
dition, whereby he is bound in the writing. Dyer 50. 
Jenk. Cent . 1x9. ’Tis unneceffary to fet forth the alt as 
did. therefore better to omit it, as a variance may be fa¬ 
tal. See Mi/nomer. 

%\\tn,.(ahevus, alienigena) One born in a ftrange coun¬ 
try, out of the allegiance of the king: but a man born out 
of the land, fo as it be within the limits of the king’s 
obedience beyond fea; or born of Englijb parents out of 
the obedience of the king, if the parents at the time of 
the birth were of fuch obedience, is no alien . 

If an Englijb merchant goes beyond fea, and takes an 
alien wife, the iffue (hall inherit him; fo it is if an Eng - 
lijbwoman goes beyond fea and takes an alien huffiand, 
the children there born (hall inherit her; for though the 
ftatute 25 Ed. 3. c. 2. be in the conjunftive, yet it hath 
been conftrued in the disjunftivc to hinder this difability; 
and the word and being taken inftead of or, as fometimes 
it is, it being not rcafonable that the child (hould not 
inherit the parent that is of ability, for the defeft of the 
other that is not. Cro. Car. 601, 602. Lit. Rep. 22, 
24. $. C . I Sid. X98. $. C. cited. See Lit. Rep. 27. 
and Bra. tit. Denizen 6. 

There are two incidents regularly that are neceffary to 
make a fubjeft born; firft, that his parents, at the time 
of his birth, be under the aftual obedience of the king; 
Sedndly* that the place of his birth be within the king’s 
dominions* ,7 Rep. x8.» And it is the place of the birth 
that mafeeg the difabilit> of an alien to have lands, (Ac. 
The blood is not the difability, but the place where born. 
Cro, Jac f 539, And if one born out of the king’s obe¬ 
dience come and redds in England \ his children, begotten 
and born here, are not aliens but denizens. 7 Rep. 

4 Children 
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Children of an ambaflador in a foreign country, by a 
wife being an Englijh woman, by the Common law, are 
natural-born fubjefts, and not ah ins. 7 Rep, 11. And 
if an Englijh merchant living beyond fea marries a wife 
there, and hath a child by her, and dies, this child is 
born a denizen, and fhali be heir to him, notwithftand- 
ing the wife be an alien, Cro. Car. 605* March 91. 
Thofe who are born in the Englijh plantations, are fub¬ 
jefts born. Dawv Mr. J24. 

An alien cannot hold land* by dcfcent or purchafc, or 
be tenant by the curtefy, or in dower. 5 Rep. 502. 
But all perfons, being the king’s natural-born iubjefts, 
may inherit, as heirs to their anceftors, though their an- 
ceftors were aliens , by ftatute 11 id iz PV. e. 6. In 
cafe an alien purchafc land, the king upon office found, 
fliall have it. 1 Inft. 2. So if an alien purchafe any 
eflate Of freehold in houfes, lands, tenements or heredi¬ 
taments, the king upon office found (hall have them. If 
an alien be made denizen and purchafe land, and die 
without if!ue, the. lord of the fee fhali have the efeheat, 
and not the king. But as to a leafe for years, there is a 
difference between a leafe for years of a houfe for the ha¬ 
bitation of a merchant ftranger being an alien, whofe 
king is in league with ours, and a leafe for years of lands, 
meadows, paftures, woods, and the like. For if he take 
a leafe for years of lands, meadows, idc. upon office 
found the king fhali have it. But of a houfe for habita¬ 
tion, he may take a leafe for years as incident to com¬ 
merce, for without an habitation he cannot merchandize 
or trade. But if he depart or relinquifh the realm, the 
king fhali have the leafe. So. it is if he die pofTefTed 
thereof, neither his executors or adminiftrators fhali have 
it, but the king: for he had it only for habitation, as 
neccflary to his trade or firaJkk, and not for the benefit of 
his executor or adminiftrator. But if the alien be no 
merchant, then the king fhali have the leafe for years, 
tho’ it were for his habitation, and fo it is if he be an 
alien enemy. 1 Inft. 2. b. This doftrine is rather ob- 
folete. 

As an alien cannot inherit himfelf, fo he cannot 
be inherited; the grandfather born in England , the fon 
an alien, the grandfen born in England , the grandfon 
(hall not inherit the grandfather, becaufe he mull then 
reprefent the father, who cannot be reprefented ; but if 
the father be an alien, and two brothers born in England, 
they may inherit each other, becaufe the dcfcent is im¬ 
mediate, and they don’t take by reprefentation of the fa¬ 
ther. 1 Sid. 193, 198. X Vent. 413 to 429. Hard. 
224. Co. Lit . 8. Cont. 

If the eldeft fon be an alien, the younger brother born 
in England fhali inherit the father; otherwise it were if 
the cldefl fon were attainted, becaufe the eldcfl fon and all 
his defeendants are before the younger brother, and the 
younger cannot inherit before that line is extinft; and it 
is a foreign preemption, to fuppofe that any of that lme 
(hould come over and have children in England ; but the 
perfon attainted is fuppofed to have all his children re¬ 
nding in the kingdom under the king’s allegiance; there¬ 
fore there is a line continuing before that of the younger 
brother, x Vent. 417. I Inft. 8. a. 1 Sid. 195. 

For the fame reafon, if an alien hath four fons, the two 
eldell aliens, and the two younger naturalized, and cne 
of the younger fons purchafe lands and dies, the eldell 
brother having ifliie born within the realm, the younger 
brother, and not the iffue of the eldeft, fhali inherit. 
Hard. 224. 

If an alien hath a fon an alien, and afterwards is made 
a denizen, and hath a fecond fon, the fecond fon ihall 
inherit though the eldeft fon be alive. Cro . Jac. 539. 
Vide 1 Inft . 8. a. idc. very full on this fubjeft. 

If an alien enemy comes here fub falvo conduBu, he 
may maintain an aft ion. So if an alien amy come hither 
in time of peace per licentiam domini regie, a? the French 
proteftants did, and lives here jkb protcStione, and a war 
afterwards happens between the*two nations, he may 
maintain an aftion, for fuing is but a consequential right 
Df proteftion ; and therefore an alien enemy, that is here 
in peace under proteftion, may fue a bond; alt ter of one 
coxnmoranc in his own country* 1 Salk. 46, 


Aliens may obtain goods and personal eflate, by trader 
&c. And may maintain aftions for the fame ; they may 
alfo have aftions of affault and battery, and for fupport 
of their credit. 2 Bulft . 134. But they cannot bring 
any real aftion, unlefs it be for an houfe for nccefTary ha¬ 
bitation, being for the benefit of trade. 7 Rep. And an 
alien enemy cannot maintain any aftion whatsoever, 1 nor 
get any thing lawfully within this realm. Terms de Lep 
36 . 

An alien friend may bean adminiftrator, and /hall have 
adminiftration of leafes, as well as pcrfonal things, be¬ 
caufe he hath them in another’s right, and not to his own 
ufe. Cro. Car. 8. 1 Vent. 417. S. C. cited. 

But it has been long doubted, whether an align enemy 
fhould maintain an aftion as executor; for on^thc one 
hand it is faid, that by the policy of the law, al;eti ene¬ 
mies /hall not be admitted to aftions to recover effects 
which may be carried out of the kingdom, to weakep 
ourfelves and enrich the enemy; and therefore public!*; 
utility mull be preferred to private convenience ; but on\ 
the other hand it is faid, that thefe effefts of the teilator 
are not forfeited to the king by way of reprifal, becaufe 
they belong not to the alien enemy, for lie is to recover 
them for others; and if the law allows fuch alien enemies 
to poiTefs the effefts as well as an alien friend, it muff: 
allow them power to recover, fince in that there is no dif¬ 
ference, and by confluence he mull not be difabled to 
fue for them; if it were otherwife it would be a prejudice 
to the king's fubjefts, who could not recover their debts 
from the alien executor, by his not being able to 
the a/fets of the teilator. Cro. Eliz. 683. Malloy 870. 
Carter 49, 191. Skin. 370. 

An alien enemy coming into this kingdom, and taken 
in war, /hall fuffer death by the martial law; and not be 
indifted at the Common law, for the indiftment muft 
conclude contra ligeantiamfuam, idc. And fuch was nc- 
ver in the proteftion of the king. Molloy de jur. Marit . 
417. Aliens , living under the proteftion of the king, 
may have the benefit of a general pardon. Hob . 271. 
No alien /hall be returned on any jury, nor be fvvorn for 
trial of iiTues between fubjeft and fubjeft, idc. but where 
an alien is party in a caufe depending, the inqudt of ju¬ 
rors are to be half denizens, and half aliens : but in cafes 
of high treafon, this is not allowed. 2 Inft. 17. An 
alien ihall not have any vote in choice of knights of the 
/hire, or burgeffes to parliament. Hob. 270. And per- 
fons that are aliens, or born out of the realm, are inca¬ 
pable to be members of parliament, enjoy offices, idc. 
Staf. 12 PV. 3. cap. 2. Aliens are to take an oath to be 
true to the king, and obedient to his laws. Vide 14#. 8. 

21 11 . 8. cap . 16. 32 //. 8. .. 16. No alien /hall be a 

faftor abroad, in the Englijh plantations, under penalties. 

St at. 12 Car. 2. cap. 18. See Artificers . See St at. 11 
id 12 H \ 3. t . 6. /or enabling fubjefts to inherit, not- 
withilanding their father and mother were aliens. And 
Stat. 25 Geo. 2. c. 39. for ^bH^ing fome doubts there¬ 
upon. See farther titles 1 Dctlf?cn, j&atttratfyltfoil* 

The molt ufual and bell pleading in aftioftPBtauight by 
an alien, iu both cxclufive and inclufive, viz. extra lige- 
antiam domini regis , ide. et infra ligeantiam alter:us regis . 

7 Rep. 16. b. cites 9 E. 4. 7. etLib. Intrat.fo. 244. But 
for the pleadings under this title fee tide Abatement, 
And j Com. Dig . 1 V. fame title. 

agnation, (from alienate to alien) A transferring the 
property of a thing to anothef: it chiefly relates to lands 
and tenements ; as to alien land in fee, is to fell the fee- 
Ample thereof, idc. And to alien in mortmain, is to make 
over lands or tenements to a religious houfe or body po¬ 
litick ; for which the king’s licence is to be obtained. 
Stat. 15 R. 2. c. 5. Fines fop alienations are taken away 
by ftatute; except fines due bv particular cuftoms of ma¬ 
nors. 12 Car. 2, Dan*v. Ahr. 327. AH perfons who 
have a right to lands may generally alien them to others: 
but fome alienations are forbidden: as an alienation by a 
particular tenant, fuch as tenant for life, idc. ‘which 
incurs a forfeiture of the eflate. 1 Inft. 1x8. For if 
le/Tee for life, by livery alieneth in lee, or makes a Jeafe 
for the life of another, or gift in tail, it is a forfeiture of 
his eflate: fo if tenant in dower, tenant for another’s \ 

1 . tea1 
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tenant for years* fcfr. do alien for a greater eftate than 
jjiey lawfully may make, i Inft. 233, 251. Conditions 
in feoffments, life, that the feoffee ihali not alien, are 
void. 1 Inft. 206. Hob. 261. And it is the fame 
where a man poffefled of a leafe for years, or other thing, 

t ives and fells his whole property therein* uponfuch cond¬ 
ition : but one may grant an eftate in fee, on condition 
that the grantee ihali not alien to a particular perfon, ISe, 
And where a reverfion is in the donor of an eftate, he 
may refrain an alienation by condition; Liu 361. Woof* 
Inft . 141* Eftates in tail, for life* or years* where the 
whole mtereft is not parted with* may be made with con- ; 
dition not to alien to others/ for the prefervation of the 
lands granted in the hands of the fir ft grantee; 

AlitflOflg, (alimoma) Signifies nourifhment of mainte¬ 
nance^; and in a legal fenfe, it is taken for that allowance 
which a married woman fues for and is entitled to* upon 
any occafional reparation from her hufband. Term do 

; Ley 38. Wher^a woman is divorced a men/a & tore , fhe 
may fue her hufband in her own'name for alimony or 
maintenance out of the hufband’s eftatc, during the fepa- 
ration, either in the Chancery or Spiritual court $ and it 
will be allowed, except it be in cafes of elopement and 
adultery. 1 Inft. 235. a . But the Spiritual court iaethe 
proper court to fue in for alimony ; and the not allowing 
a wife maintenance is not an offence within the ftatute 
1 Elix. but a negleft of the hulband’s duty, and a breach 
of his vow. 12 Rep. 30. A man may be fued in the 
Spiritual court for beating his wife, and he may be or¬ 
dered to pay her fo much per"week alimony : but a prohi¬ 
bition hath been granted by B. R. in fuch a cafe 5 and 
the wife may have fureties of the peace for unreafbnable 
beating her. Trin. 11 Joe. 1 . Moor 874. Alimony was 
antiently exprefTed by rationabile eftoverinm, reafonable 
maintenance.— Rex vie. Bucks Jamtm. Praeipimnt tiki 
quod de maritagio Emmas de Pinkney uxoris Laurentii Pe- 
nire, qui exemmunieatut eft, to qvodpradi&am Etmnam qftke- 
time mar itali non tra&at, eidem Emm0 rationabile cftovc- 
rium Juum iwveniat, donee idem Lauren tins virftna eam^ 
tanquam uxcrtm fuam trafiaverit, ne iteratu* clamor ad no* 
inde perveniat. —Rot. y Hen. 3. 

auaunxm, abaUmi *, Scythia gente, Hare-hounds. 
AlUt* (Fr. in Lat. aUayaJ A word uied for the tem¬ 
pering and mixture of other metals with filver or gold. 
St at. f H. 5. This allay is to augment the weight of the 


St at. 9 H. 5. 1 Aia allay is to angment the weight ot the 

filver or gold, fo as it may defray the charge of coinage, 
and to make it the more futile/. A pound weight of ftan¬ 
dard gold, by the prefont ftandard in the mint, is twenty- 
two carats tine, and two carats allay: and a pound weight 
of right ftandard filver contifb of eleven ounces two-penny 
weight of fine filver, and eighteen penny weight of allay. 
Lawnd** EJpxy upon Coinh pag.^ 19. One penny weight of 
angel gold is worth four millings and two-pencej of 
crown gold, three {hillings and ten-pence; and one ounce 
of pure filver is worth five {hillings and^four-pence; and 
with cilery, five {hillings. Mod* Juft . tit . Coin, pag . 120. 

Allegiance, alleg h m A*, * (formerly called ligeance, from 
the La tin, qiligare & figure, L e* ligamen ftdet) Is -the fwom 
allegiM^or faith and obedience, which every fubjeft owes 
to his prince. It is either perpetual, where one is a fub- 
jeft born or where one hath the right of a fubjeft by 
naturalisation, or it is temporary, by reafon of refi- 
dence in the king's dominions. To fufa|e&s bom, it is 
an incident infeparable; and as foon y bom they owe by 
' birth-right obedient* to # their fovtreigh ; andpeannot 
be confined to any, kingdom, but followathe fubieft 
wherefoever hegoeth, The fubjefts are hence called liege 
people, and are bound by this allegiance to go with the 
Jung in his wars* as welt within as without the kingdom, 
t Inft. a, 3*9. 2 /49** 741. All peribns above the age 
of twelve years are t»o be %uired to take tboath of W- 
legiamtt in Wts-l<5et. Anithmmfwmk ftatutes re- 
the bath of allegiance ami fuptemacy, 6fr. to be 
takeh junder penalties ; juices .of jieace may fommoh 
periotw above the age bf eighteen years to take the# 
1 W. tf.M, cfc> AWblving any per- 
fonifrom tietr edlegieme is high treafrn, by i 
.for thrbdtlte%iutes MpBrng allegiance fee$£&t. c* 1. 

JfeB. 5.^11 12 , I. 

Car* K-a :*r~7 &b W. J- r? *¥ « ^7^*J V 


14 W. 3. 1. 1 .—i Ann. c. 22.-45 Ann. e. 14.-8 Ann; 
e. 15*—-1 Geo . 1; c. 13.—2 Geo. 2. a 3I.—And fee title 

#§f|§S* 

Allegiate, To defend or juftify by due courfe of law; 
— Si qui* Jb vtlit allegiare ftamdum regie Weregildum hoc 
faeiau Leges Alurcd, cap. *4. Spelnt. 

Aliev Anon, The word alter is uied to make what is 
added to fignify fuperlativcly; as alter good is the greateit 
good. 

AUebfave* Signifies tojeyy or pay an accuftomed fine; 
Some of our antient hiftonans mention fUch fines paid by 
perfons to their lords fbr redemption of their daughters, 
or for a licence to marry them. Brady* * Pref. to Eng. 
Hift: 64. 

Allocation, ( Ollocalio ) In a legal fenfe is an allowance 
made upon account in the Exchequer 3 or more properly a 
placing or adding to a thing. 

Allocations iratienna, A writ for allowing to an ac¬ 
countant fuch fums of money as he hath lawfully ex¬ 
pended in his office; direfted to the lord creafmer, and 
barons of the Exchequer , upon application made. Reg . 
Orig* 2061 

Allocato Comftottt, Is a new writ of exigent allowed* 
before any other county court holden* on the former not 
being fully ferved, or complied with* &c. Fit k. Exig. 
* 4 * 

AlMial* This is where an inheritance is held 
without any acknowledgment to any lord or fuperior; 
and therefore is of another nature from that which is 
feodal. Allodial lands are free lands, which a man enjoys 
without paying any fine, rent, or fervice to any other. 
See Alodium . 

Allumino?, (from the Fr. alhtmer, to lighten) Is ufed 
for one who coloureth or painteth upon paper or parch¬ 
ment 3 and the reafon it, becaufe he gives light and or¬ 
nament by his colours to the letters or other figures. 
The word is ufed ftat. 1 R. 3. r. 9. 

Aimuttneh, Is pmt of the la# of England, of which the 
courts muft take notice, in t^ft returns of writs, Wr. but 
the almanack to go by is that annex'd to the Book of Com¬ 
mon Proper* Mod. €af.'41, fit. See Tear and Seat* 24 
G* 2. c. 23. and 23 Geo . 2. 1. 30, for correfting the ca¬ 
lendar and regulating the commencement of the year. 

The divernty of fixed and moveable feafts was con¬ 
demned per tot . cur . for we know neither the one nor the 
other biit by the almanacks, and we are to take notice of 
the courfe of the moon. 6 Mod. 130, x6o. Pafih. 3 Am. 
B. R. in the cafe of Harvey v. Broad.-—ikid. 196. S. C. 
and Holt Ch. J. faid, that at the council of If ice they 
made a calculation moveable for Eafter for ever, and that 
is received here in England, and become part of the law; 
and fo in the calendar eftabliihed by aft of parliament.— 
2 Salk* 626* pL 8. S. C. accordingly; per cur. 

Whether fuch a day of the month was on a Sunday or 
not, and fo not a dies juridicn *, is triable by the country 
or the almanack. Dyer ifix. pi. 55. 

It was ftitd that the court might judicially take notice of 
almanacks, and be informeef by (hem; and cited Ro~ 
keruh cafe in the time of Lord Catline ; and Coke (aid, 
that fo was the cafe of Galery v. Banbury, and judgment 
accordingly. * 1 Leo. 242. pi 32#. Pafth. 29 Iff* J. A. 
Page v. Fawcett. —— Cro. Elite. 227. pL \2i S. G* and 
ntid that examination by almanacks was fufficient, and 
a trial per pal* not neeeflary, tho’ the error affigned, 
viz* that the 16 Feb. on which day judgment was faid to 
be given, was on a Sunday^ was an error in &&* and the 
judgment was reverfed. 

AiltlaVifl, for armaria : The archives of a church, a 
library, w- Omnia etiam eetlefiee almaria confregit, char¬ 
iot isf prlvilegia quetdam igne cremavit. Gervafi Dorob. 
in . 

AteteV, or Almoner, (eltemnfynarius) An officer of the 
kmgfh jsoufe who# bufinefs it is to diftribute the king's 
tflmf bFeyf day. He ought to admonifii the f kmg to bo* 
ftAv-'llr especially upon faints days and holidays % 
an4 ofi|h.#;ewife to vine the tick, widows that are poor, 
pritiMm ww other ifeceffitous people, and to relieve them 
undteflmte 1 -switol to* «*feh pwrpofe he hath the far- 
tifrurte ofdeodands,«|id the goods A file 9 * deft, allowed 
him by the king/ FUtd, Ub. 2. tap. aa. The lord 
1^ almqner 
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dhuoner has the clifpo/ition of the king's diih ©f meat, af- SRro • Hftaflb. By this is meant the ah folate fubriiif- 
for it comes from the table, which he may give to whom fion of all differences. Patent univerfi per pr/efentes qu&f 
he pleafes ; and he diflributes four-pence in money, a Willielmus T. dt Y. & Thomas G. de A. pc/uerunt je in 
two-penny loaf of bread, and a gallon of beer; or inftead alto & baffo /* arbitrio quatuor bmtnum, viz. — de quadam 
thereof three-pence daily at the court gate to twenty-four querela pendente, (Ac. Et prsedi8i quatuor homines judica- 
poor perfons of the JringVparifli, to each of them that verunt, fAc. Dat. anno 2 Hen. 5. 
allowance. This officer a ufually feme bifhop. 3 mabft, vel 9 mtMlbp$, A cuftom in the honour 

&liti0ftoh» or afmesfec/j, Saxon for alms money: ’It has of Clan, belonging to the earls of Arundel: Pretium virgi- 
bcen taken for what we call Peter Pence, firft given by Inn nitatis demine folvendum. LL. ecd, Gul. Howeli Dha, regie 
king of the Weft Saxons, ai\f| antiently paid in England on Wallis. PneUa dicitur effe defertnm <regis % (A ob hoc regie 
the firlk of Auguft . It was litewife called remefeob, rome - eft de ea amvabyr habere . This cuftom Henry earl of 
feet, and beortbpening . Selden’s Hid. Tithes 217. Arundel releafed to his tenants. Anno 3^4 P. (A M. 

Mmmimi, A garment which covered the head and A fervant or client. Convel. 

ihoulders of priefts. Quaft'vit epifeopus in quali habitu BtaMhMf, (legates) Is a fervant of the date, repr > 
ejftt f Re/pon/um eft, quod in tunica de Bur net 0 IA almutio Tenting the king in a foreign country, to take case of die 
ftne cuculla. W. Thorn. 1330. public affairs. And ambaffadors are either ordinary, or 

Bltiage, (Fr. aulnage) Signifies ameafure, particularly extraordinary; the ordinary ambaffadors are thofe who ra¬ 
the meafuring with an ell. St at, 17 Ed, 4. cap, 5. fide in the place whither lent; and the time of their return 

$llUlge?, or aulnager, (Fr. tdner, Lat. nbtiger) Is pro- being indefinite, fo is their bufinefs l/hcertain, arifingt 
perly a meafurer by me ell; and the word atone in French from emergent occasions; ana commonly the prote&ion\ 
fignifieth an ell. An aulnager with us is a public fworn and affairs of the merchants is their greated care : the , 
officer of the king’s, whofe place it is to examine into the extraordinary ambaffadors are made pro tempore, and «n- 
affife of all cloths, made throughout the land, and to fix ployed upon feme particular great affairs, as condolemenu, 
feels upon them ; „ and another branch of his office is to congratulations, or for overtures of marriage, lAc, Their 
colleft a fubfidy or aulnage duty granted to the king. He equipage is generally very magnificent; and they may 
hath his power by St at. 25 Ed. 3. and federal other antient return without requeuing of leave, unlefs there be a rc- 
datutes ; which appoint his fees, and infiitt a punilhmcnt draining claofe in their commiffion. Molloy 144. 
for putting his feal to deceitful doth, iftc. mix. a forfeiture An agent reprefents the affairs only of his mailer; but 
of his office, and the value. 27 Ed. 3. 3 R. 2. But an ambaffadoryught to reprefent the greatnefs of his 

there are now three officers belonging to the regulation of matter, and his affairs. Ibid. By the laws of nations^ 
clothing, who bear the difttnft names of fiarcker , mea- none under the quality of a fovereign prince can fend any 
furer, and aulnager ; all which were formerly comprifed ambaffader: a king that is deprived of his kingdom and 
inoneperfon. 4 Inft. 31. And becaufe the fubjefts of royalty, hath lod his right of legation. No fubjeft, 
this kingdom fhould not be abufed, an office of /earthing , though ever fb great, can dad or receive an ambaffador ; 
is eftabmhed by aft of parliament. and if a vice-roy does it, he will be guilty of high trea- . 

By 11 IA 12 W 3. c. 20. AJinage duties are taken dm: the ele&ors and princes of Germany have the privi- 
away. lege of fending and reception of ambaffadors ; but it is li- 

9 !ttetttm, A place where alders grow; or a grove of mated only 10 matters coaching their own territories, and 

alder trees. -Alnetum eft+ubi aim arborei ere/cunt i not of the date of the empire. It is dud there can be no 

Domefiiay-BooJr. ambaffador without letters of credence from his fovereign, 

Siotfttm, In Deme/day fignifies a free manor: and ah- to another that hath fovereign authority: and if a perfon 
ektrii lords of manors, or lords paramount. Qutmdo me- be font fresh 1 a king or abfolute potentate, though in his 
ritur alodarius, rex inde habit relwationem ferret, tfc. letters of credence he is termed an agent, yet he is an 
Domefday, tit. Kent. 1 Inft . 1, 5. See and Dal- ambaffador, he bring for the public. 4 Inft. 153. 
rymple's Feudal Tenures. Ambaffddors may, by a precaution, be warned *not to 

IIInBertotti, A furfe. This word is mentioned in come to the place where font; and if they then do it, 
Fleta, lib. t. e. 82. par . 2. they (hall be taken forenemies: but being once admitted 

iutnrage, faltaragiumj The offerings made upon the even with enemies in arms, they fhall have the protection 
altar, and alfo the profit that arifes to the pried by reafon of the laws of nations, and be preferved as princes, 
of the altar, okwntio aborts. Mich. 2 1 Elia. It was de- Moll. 146. If a banilhed man be fent as an ambaffador to 
elated that by altarage is meant tithes of wool, lambs, the place from whence he is banilhed, he may not be de¬ 
colts, calves, pigs, chickens, butter, Cheefe, fruits, herbs, tained or molefted there. 4 Inft. 153. The killing of 
and other froall tithes with the offerings due: the cafe of an ambaffador has been adjudged high treafon. 3 Inft. 8 . 
the vicar of Weft-Haddon in Nortbampmjbire. But the Some ambaffadors are allowed, 'by conceffion, to have ju- 
word altarage at firft is thought to fignify no more than rifdiftion over t^cir own families; and their houfes per- 
the cafual profits arifmg to the prieft, from the peoples mitted to be fanftuaries: but where perfons who have 
voluntary oblations at the altar ; out of which a portion greatly offended fly to their hmrfwrafter demand and re- 
was affigned by the parfon to the vicar: fince that, our fufal to deliver them up, they may be taken (mjjuhencte. 
parfons nave generally contented themfolves with the Ambaffadors cannot be defended when they commit any 
greater profits of glebe, and tenths of corn and hay; and thing again# the ftate, or the perfon of the king with 
have left the final! tithes to the officiating priefis: and whom they reftde. 4 Inft. t$2. An ambaffador, guilty 
hence it is that vicarages are endowed with them. Terms of treafon againft the king*i life, may be condemned and 
de Ley 39. 2 Cro. 516. ^ executed: but for other treafons, he ihall be fent home, 

. It feems to be certain, that the religious, when they with demand to pynilh him, or to fond him back to be 
allotted the altarage in part or in whole to tixe vicar or puniih®, 4 Inft. 152. 1 RelL Rep. 185. 

chaplain, did mean only the cufiomaxy and voluntary of- If a foreign ambaffador commits anjr crime here, which 
ferings at the altar, for fome divine office or fervice of is contra jus gentium, as treafon, felony, &c. or any other 
the prieft, and not any lhare of the Banding tithes, whe- crime againft the law of nation#, he lofoth the privilege 
ther predial or mixt. Kenu. Paroch. Antiq. GUff. * of an ambaffador. and is fubjea to punifltment as a pri- 
In the cafe of Franklyn and the mafter and brethren of virte alien; and heneed not be remanded to his fovereign, 

St. Crofi, T. 1721, it was decreed, that where altara- bntofcttrtefy. Damu. Abr. 327. But if a thing beonly 
gium is mentioned in old endowments, and fupported by malum prohibitum by an afi of parliament, private law, or 
ufage, it will extend to fmaB tithes, bnt not otherwifo. cuftom of the realm, and it I# not §qutra jus gentim, an 
Eunb. 70. ambeffdor ffiall not be bound by them. .4//1/.153. And 

ititeratfon, (aker&tk) Is the changing of a thing: and It ia fold ambaffadors may teaenfed of pradices againft 
when witnefites are examined upon* exhibits, tie. they tile ftatewhere they refide, (except it be in point of confpi- 
ought to remain in the office, and hot to be taken back racy, which is againft the law of nations) becaufe it doth 
into private hands, by whom they may be altered. Hob. not appear whether they have if in mandates ; and then they 

are excufed by neceffity of obedience. Bar. Max. 26. 
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By the civil law; the perfon of an ambajfador may hot 
be arrefted; and the moveable good# of ambafltdors, 
which are accounted an accefiion to their perfons, cannot 
be feifed on, a# a pledge; nor for payment of debts; thd* 
by leave of the king or Hate where they arerefident; blit 
on refufal of payment, letters of requefi arc to go to jii$ 
mafter, t$c. Malloy 157. Danv* 3*8. 

By our ftatute law, an ambaf'ador, or public mittifter; 
or his domeftic fcrvants, regiftred in the fecretary's office, 
and thence tranfmitted to the iherifPs office of London and 
Middlefix, are not to be arrefted; if they are, the procefs 
ihall be void, and the perfons fuiag out and executing it 
ihall fuifer fuch penalties and corporal puniffiment as the 
lord chancellor or either of the chief juftices Ihall think 
lit. St 9 t. 7 Ann* cap* 12. Alio the goods of an ambaf 
fader, mi of his fervants, Ihall not be diftrained. St at* 
ibid, 

4 Geo* t, Witfrnore v. Alvarez: in the cafe of the 

f rench ambafl'ador, it,was ruled, that the perfon need 
)t lie in the houfc, but he mull do fome aBual fervice 
I there. 

Upon a motion to fuperfedea procefs againft the defen* 

• dant, upon the ftatute 7 Ann . as being in the fervice o£a 
foreign ambaflador; the court held/ that to be a privi¬ 
leged fervant within the aft, it is not required that the 
party a&ually live in the amhaflador’s houfe; yet it is 
not enough that the party be regiftred in the fecretary’s 
office as a fervant; but when he cokes for the benefit of 
the ad, he muft (hew the nature of his fervice, that the 
court may ’judge, whether he be a domeftic fervant 
within the meaning of the ad of parliament. In this 
cafe, it was objeded againft the defendant, that he was a 
trader, and fo exprefly excluded from privilege by the 
ftatute: to which Mr. Solicitor General; whp was conn- 
fel for the defendant,- anfwered, that by traders within 
this ad, mull be underftood fuch as may have the benefit 
of the ftatutes concerning bankrupt#; which infants are 
not intitled to, as it was determined in one Whfflsfck'i 
cafe; and that the defendant could prove he had cxbrafed 
no trade fince his full age. Fitzgib. Rep, 200. 

A chaplain to an ambaflhdor, who does not do any 
duty in the ambaffador’s houfe, Ihall not be proteded. 
Seacomb v. Bowlnoy. ' Wtlf. Rep, fart 1. 20." 

The court of B* R. refufeo to allow Carolina protec¬ 
tion, as interpreter to* the ambaflador from the 1% of 
Tripoly, it nof appearing that he was a demefif Cttnnt, 
Wm Rep* part 1, 7«#9. ^ * 

To what laws an ambaflhdor,. tffc, is iiibjed, vide 
Blachfton's Com* 1 V* 253, 4, 

3mW0e*ter, {lot.) One that can ufe his led hand as, 
well as his right; or that plays on both fidcs, But in a 
legal fenfe, it is taken for a juror or embraceor, who 
takes money of both ptfries Fo t giving his verdid; and 
fuch a one ihall be impmoned, never more be of a jury, 
and further punifhed at the king’s pleafure. 5 Ed* 3. c. 
10. Crompt. Juf* 156. See Dccies tdntum. 

9 mfe$a, (Sax. amber, lSC amphora) A veflel among 
the Saxon' r<&fo ntained a meafure offset, butter, meal, 
beer, &c* Leg, Inm Wefi Ssus, 
llittilf t The place where the arm#, pTatc^ veflels, and 
every thing which belong’d to h<wfekeepio& were kept; 
and probably the ambry at Wefmhfter is to 441 ^ becaufe 
formerly fee apart for that Ufe; or rather tSpanmoneryl 
from the Latin eUemofynaria, an houfc dijOining qpan 
abbey, in which the charities were laid up for the poqr. 

Smenable, (Fr. amtner) To bring or lead unto: or 
antmnable (from tbe Fr. Main, a hand) fignifie# tw&abfcv 
that may be led or,governed: and in ourfeookj it is com* 
memfar applied to a woman'; that is governable by her huf- 
feifed. Caw. Intup. It m the modem fenfei figni- 
fies to fee refponfible, or filled to afifttir, in * court 
ofjuftice* ' 

W^mm> (mendatfo) ..The cOrreftioh of an error 
committed lit any prodeft, w^icb may fee amended after 
judgment and & them be any amt In firing the j pig¬ 
ment, driven ftf Apr writ cf error/though 

where tlm l^fi a^peari tb be in fhe cferk who writ tfec 
record, it may ^afew^. < term de Lp ^ '' / ... 

At common Up mpt Wi* Strife room for affiend- 
m&fo, which appeal fey the feveral ftatutes of amtnd* 


meats and jeofails, and iikewife by the confutation of the 
courts; for, fays Britton , the judges are to record the pa- 
rols (pr pleas] deduced before them in judgment; affo; 
lays he, Ed, 1, granted to his juftices to record the pleas 
pleaded before them, but they are not to erafe their re¬ 
cords; nor amend them, nor record againft their inrol- 
meut; nor any way fuffer their records to be a warrant to 
juftify their own mifdoings, nor eraft their words, nor 
amend them; nor record againft their inroiment; This 
ordinance of £d. t. was lWftidly obferved, that when 
juftice Ingham, m his reign, moved with companion for 
the circumftanfces of a poor man who was fined its. 4 di 
erased the record; and made it 6 s. 8 <4 he was fined 800 
marks, with which; 'tis faid, a clock-houfe at Wefhninfier 
was built; and furnifhed with a clock; but as to^the 
clock, it has been denied by authors of credit. Notwith- 
ftanding what is mentioned above, there were fome cafes 
that were amendable at €ommon law. 

Original writs arc not amendable at Common law, for 
u the writ be not good, the party may have another * 
judicial writs may and have been often amended. 8 Rep t 157’ 

Whatever at Common law might be amended in civil 
cafesi vms at Common law amendable in criminal caJisi 
and fo it is at this day; refolved by Holt Ch. L fievmU 
and Powis J. 1 Salk. 51. pi. 14. 

Tho’ mifawarding of procefs on the roll might be amend* 
ed at Common law the fame term , becaufe it was the afitof 
the court; yet if any clerk at Common law iflued out an 
erroneous procefs on a right awSrd of the court, that was 
never amended in any^cafe at the Common law. 1 Salk. 
51. //. 14. 

Sjafctei rf amendment extend only to pleadings of re*, 
cofd, therefore pleadings while in paper, are amendable 
by the Common law. Antiently all plea# were ore temt 
at the bar; and then, if any error, was fpied in them ic 
was prefcntly amended, Since that cuftom is changed* 
the motionLto amend becaufe all in paper, fuceeoded in 
the room pfu; and « is a monon that the tom cannot 
refufc; but they may refufe it if Se party defining it refufo 
to pay cojfs , or the amendment dcfkcd ffiould amount to # 
new plea, to Mod* 88 . 

But the law refpe&ing amendments has been much ex* 
tended by the following ftatutes: By 

?*«*' l 4 6. It is affented, that by the mif- 

g? d*™ j? f»y fUfit wherefoever it be, no pro* 
ccfs mail bo adnulled or difeemtinued, by miftaking in 
writing pnc fytfable, or one letter too much or too little- 
but as loon as the thing is perceived, by challenge of the 
party, or in other manner, it ihall be hailily amen ded in 
due form. Without giving advantage to the party that 
challenged* the fame, becaufe of fuch mifprifion. 

By tins ftatute the juftices had liberty, on challenge of 
the party^to amend the procefs where the clerk hadmif- 
taken one fyllabfc or letter, and judges afterwards 
conftrued dm ftatute fo favourably, that th vy extended it to 
a word', but they were not fo well agreed, whether they 
could make thefe amendments, as woll.^rrns brfore judg¬ 
ment ; for.they thought their authority was determined by 
the judgifient; and thereto to put an end to the diver- 
fity of optfeions by the ifelpWingftatute, viz. o M* 5. c. 4. 
It is declared that the judges ihall have the fome power, 
as well after as before judgment, as long as the record in 
procefs is before them. GUk H. C . B. 1 to. 

This ftatute is confirmed by ftatute 4 Hen. 6. c. 3. with 
an exception, that it Jhafl not extend to propels on out* 
Uwry, pr to records or precedes in Wales* But accord¬ 
ing to 2 Sand, 40, this laft exception, and the like ex¬ 
ception UM&tn* 6 . c. 15, feem to be annulled by the 
ftatute 20 Jpe. 8. r.26. which k is ena£led, that the 


foali be bled, prafitilbd and executed in 

# foregoing ftatutes gnve the judges a greater 
ifeey had bdwe, yet it was found chat they 
Cfomped, having authority to amend oo- 
fit Which’thiy did not eonftrne in a Same 
itgniftcfid^»t,;lfe' k -to comprehend the whole proceedings 
in real-add: uftkuu, and criminal and common 

f eas, bilt otmfined it to the mtsfim procefs and jury procefs* 
Co* 157. o* .And therefore to enlarge the authority of 
the count; the ftatttte ft Hen* 6. c. it. gives power to 

amend 
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imend what they {hall think in their difcretion to be the i 
mifprifton of their clerks in any record, procefs, and plea, 
warrant of attorney, writ, panel, or return. Gilb. 
H.C.B. no. 

There are only two ftatutes of amendments, viz. the 
14 Ed. 3. and 8 H. 6. the reft are reckoned to be fta¬ 
tutes of jeofails, and not Of amendments ; per Powell J. 

1 Salk. 51. pi. 14. Mich. 3 Ann. B. B. in cafe of The 
$>ueen v. Tutckin. —»— And ibid, he held that the 
8 H. 6. was only to inlrag^the fubj eft-matter of 14 
Ed. 3. and that 14 E. 3^ Extends only to procefs out 
of the roll, viz. writs that iffue out of the record, and 
not to proceedings in the roll itfelf; but that the 14 E. 3. 
extends not to the king, becaufe of tHcfe words (challenge 
the party) and that the ftatute 8 H. 6. has always been 
conftrued in imitation of the aft of Ed. 3. and the ex¬ 
ception in the ftatute of H. 6. was only ex abundanti cau * 
tela ; and all judges and fares of the law in all ages have 
taken it not to extend to uie crown; and the cafes on 
the other fide are not to be relied upon. 

Farther by Stat. 8 Hen. 6. e. 15. «< The King’s juft ices, 
before whom any mifprifton {hall be found, be it in any 
records and proceffes depending before them, as well by 
way of error as otherwife, or in the returns of the fame, 
by iheriffs, coroners, bailiffs of franchifes, or any other, 
by mifprifton of the clerks of any of the faid courts, or of 
the iheriffs, coroners, their clerks, or other officers clerks. 
Or other minifters whatfoever, in writing one letter or one 

S llable Coo much or too fade, ihall have power to amend 
ie fame. 


As thefc ftatutes only extended to what the jufticcs 
ihould interpret the mifprifcon of their clerks, and other 
officers, it was found by experience, that many juft caufes 
were overthrown for want of form, 'and other failings, 
not aided by this ftatute, though they were good in fub- 
ftancc; ana therefore the ftatutes of jeofail were shade. 
Gilb. H* C» B . in. See 3leofsit« 

, By the foregoing ftatutes the Aults and miftakes of 
clerks are ift many odtoaimendable: the mifprifton of a 
clerk in matter of faft is amendable j though not in matter 
of law. Palm. 258. If there be a miftake in the legal 
form of the wtit, it is not amendable: there is a diversity 
between the negligence and ignorance of the clerk that 
snakes out writs 1 for his negligence (as if he have the 
copy of a bond, and do not purfue it) this Ihall be 
amended ; but his ignorance in the legal courfe of original 
writs is not amendable. 8 Rep. 159. A party’s name 
was miftaken in an originaf writ; and it appearing to the 
court that the curfttor’s inftruftions were right, die writ 
was amended hi court; arid they amended all the proceed¬ 
ings after, 2 Vent. 152. Cro. Car. 74. If a thing 
which the plaintiff ought to have entered himfelf, being 
a matter of fubftance, be totally omitted, this ihall not 
be amended', but otherwife it xs if omitted only in part 
and mifentered. Danv. Abr . 346. By the Common 
)aw a writ of error, returned and filed, could not be 
amended ; becaufe it would alter the record: but now by 
Stat. e Geo. 1. cap. 13. Writs of error, wherein there 
ihall be any variance from the original record, or other 
defeft, may be amended by tipi court where returnable. 
When the award of a writ of inquiry on the roll is good, 
the writ ihall be amended by the roll. Carth. 70. The 
court cannot amend to make a new writ $ or to alter a 
good writ, and adapt it to another purpofe, (Ac. only 
when the writ is bad and vicious on the face of it. Mod. 
Caf. 263, 310. 

With refpeft to declarations, a declaration grounded 
on an original writ may not be amended, if the writ be 
erroneous: though if it be on a bill of MiddUfex or a 
latitat, it is amendable. 1 hill. Abr. 67. Declarations 

r t any penal ftatutes, am tam, (Ac. may not be amended 
iffue joined. 2 Mod. 144. And indiftments of 
treafon, and felony, writs Of appeal, are excepted out 
of the ftatutes of amendments i though feme things in 
them are amendable at Common law. Mod. Caf. 269. 
A plaintiff may amend his declaration in matter of form 
after a general iffue pleaded, bdfore entry thereof, with¬ 
out payment of cofts; if he amend in fubftance, he is to 
pay cofts, or give imparlance 5 and if he amend aftdr a 
special plea, though he would give imparlance, he muft 


pay cofts. 1 Litl. 58. A declaration in ejeftment, laid 
the demife before the time ; this was not amendable, for it 
would alter the iffue, and make a new title in the plaintiff. 

1 Salk. 48. The plaintiff declared on the ftatute^of Win- 
ton for a robbery done to himfelf, when it ihould have 
been of his fervants; he had leave to amend. 3 Lev. 
,347. If a defendant pleads a plea to the right, or in 
abatement, the plaintiff may amend his declaration; but 
not where he demurs, for this fault may be thd caufe of 
the demurrer. 1 Salk. 50. A plea, when only on pa¬ 
per, upon notice and payment of cofts, may be amended % 
but if the plea be entered on parchment# It is not amend¬ 
able, being a plea of record; after demurrer, and after 
iffue joined, a plea may not be amended. A demurrer 
may be amended, after the parties have joinadin demurrer, 
if it be only in paper. Style 48. Where a plea feall be 
amended, when in paper, or on record, (Ac. fee the fta¬ 
tute 4 Get. 2 . t. 26. 

As to the amendments of records, (AT. an iffue entered 
upon record, with leave of the court may be amended \ 
but not in a material thing, or in that which will deface\ 
the record, k Lill. Abr. 61. A record may be amended 
by the court in a final! matter, after iffue joined, fo as the 
plea be not altered, Danv. Abr. 338. If on a writ of 
error a record is amended in another court in affirmance of 
the judgment, it muft be amended in the court where 
judgment was given. Hardr. 505. Where the record 
of nifi print does not agree with the original record, it 
may be amended after verdift, provided it do not change 
the iffue; but a record ihall not be amended to attaint the 
jury, or prejudice the authority of the judge. Mich. 
%W. A general or {pedal verdift may be amended by 
the notes of the clerk of affife in civil caufes; but not in 
criminal aftions. 1 Salk. 47. The iffue roll ihall be 
amended by the imparlance roll, which is precedenr: but 
a roll may not be amended after verdift, when there is no¬ 
thing to amend it by; tho’ furplufage may be lejefted, 
and To snake it good. Cro. Car. 92. 1 Sid. 135. 

A miftake of the derk in entering a judgment \ as 
where it was that the defendant recovered, iaSead of the 
plaintiff, (Ac. was ordered to be amended. Cro. Jac. 631 . 
HmH. 41. A judgment may be amended by the paper 
book figned by the mafter. 1 Salk. 50. At Common 
law, tfa judges may amend their judgments of the fame 
term; and by ftatute of another term. 8 Rep. 156. 
14 £ 3. If judgments are not well entered, on payment 
of cofts they will be ordered to fa fo: when judgments 
are entered, ’tie faid the defefts Therein being the aft of 
the court, and not tfa mifprifton of the clerk, are not 
amendable. Goljb* 104. Miftakes in returns of writs, fines 
i tend recoveries, made by mutual affent of parties may be 
amended. 5 Rep. 43. Judgment {hall not be ftaid after 
verdift, for that an original wants form, or varies from 
the record in point of form, Hiich are amendable. 5 
Rep. 45. After verdift given in any court of record, 
there {hall be no ftay of judgment for want of form in 
any writ, or inefficient wawM* of feerifts, variance in 
form between the original writ and declaration, (Ac. 
Stat . 32 H. 8. iS Eliz. Vide 5 Geo. ircTiJ. Where 
judgment ihall not be reverfed for defefts in form or fub¬ 
ftance. And fee title jeoftfl. 

In the cafe of Newcomb v. Green, B. R. the pefiea was 
amended by the judges notes. Wilf. Rep. part 1. 33. 

2 Stta. 1197. JS. C. 

A* to amendment, and t thc ftatutes relative thereto, 
vide Blackfi. Com. 3 V. 406, (Ac. And fee Bathurft'e 
Nifi Print, 296, (Ac. 

Amendmentt are ufually made in affirmance of iudg- 
. roents; and feldoxn or never to deftroy them; and wfaie 
amendments were at Conxion law, the party was to pay a 
fine for leave to amend. 3 Salk. *9, vide Cm. D. 1 V. 
tit. Amendment. 

9met£iamint> amrdmmtm , (from the Fr. meed) 
fignifies the pecuniary m&Uhmfat of an offender againft 
the king or other lord tn hit court, that is found tobe in 
miftricordia, i. e. to hive offended, and to Hand at the 
wsrry of the king or lord. The author of Term de Let 
faith, , that amerciament is properly a penalty Welled by 
the peers or equals of the party amerced, for the effened 
done; for which he putteth himfelf at the metcy 

Tord, 
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lord. Terns de Ley 40. And by the ftatute of Magna ■■ 
Charta , a freeman is not to be amerced for a fm*ll fault, 
but proportionable to the offence, and that by his peers. 

9 H. 3. c. 4. Amerciaments are a more merciful penalty 
than a line: for which, if they are too grievous, a releaic 
may be fued by an undent writ called moderata mifericor- 
dia. The difference between amerciaments and fines, is 
this; fines ate faid to be punifhments certain, and grow 
exprefly from fome ftatute; but amerciaments are fuch as 
are arbitrarily impofcd. Kitcb. 78. Alfo fines are im- 
pofed and afleffed by the court; amerciaments by the 
country: and no court can impofe a fine, but a court of 
record : other courts can only amerce . 8 Rep. 39, 41. 

A ccfert-leet can amerce for public nufances only. 1 

§ • 135. For a fine and all amerciaments in a court- 
diftrefs is incident of Common right: but for amcr- 
t in a cour^baron, diftrefs may not be taken but by 
ption. 11 Repels* When an amerciament is 
on, the lord maynave an a&ion of debt, ordiftrain 
for it, and impound the diftrefs, or fell it at his pleafure : 
but he cannot imprifon for it. 8 Rep. 41, 45. Vide the 
cafe of the Duke of Bedford v. Alcock, B. R. Wilf. Rep. 
part I. 248. In courts baron the amerciaments ought to 
be affcered; but ’tis otherwife of fines impofed by a court 
of record. 2 In ft. 27. An amerciament of a freeholder 
muft be affeered by freeholders of the manor, or debt will 
not lie for it. Baldwin v. Tudge, Wilf. Rep . 2—30. In 
the court baron, tenants not doing fuit of court, perfons 
making any incroachments, not performing what is or¬ 
dered, or for other mifdemeanors there pumfhable, are to 
be amerced: thefe amerciaments are made upon prefer¬ 
ment of the jury; and if they are grounded upon a void 
prefentment, the amrcemnts are alio void, 1 LiU. Abr. 

7 2 ' . 

There is alfo amercement in pleas in the courts of re¬ 
cord, when a defendant delays to tender the thing de¬ 
manded by the king’s writs, on the firft day. rhtft. 
116. And in all perfonal a&ions without force, as in 
debt, detinue, \Ac. if the plaintiff be nonfuited, barred, 
or his writ abate for matter of form, he (hall be amerced ; 
but if on judicial procefs, founded on a judgment and re¬ 
cord, the plaintiff be nonfuited, barred, (Ac. he (hall not 
be amerced, t Neff. Abr. 206. And an infant, if 
nonfuited, is* not to be amerced: ’tis otherwife when at 
age. Jenk. Cent . 238. 

Sheriffs are to be amerced for the faults of their officers; 
and clerks of the peace are amerteable in B. R. for grofs 
faults in indi&ments removed thither. Hill. 21 Car. 
The amercement of the flierift, or other officer of phe king, 
is called amercement royal. Terms de Ley. A town fhall 
be amerted for the efcape of a murderer, in the day-tune; 
and if the town be walled, ’tis faid, it fhall be fuhjeft to 
amercement , whether by day or night. 3 Inft. 5 3 . Amer¬ 
ciaments arc likewife in fevcral other cafes. See Blackft. 
Com. 3 V. 159. " 

Ulttffft, (fronyfffi Lat. ImiBusJ Is taken for a prieftly 
garment. 

SQttobU (the fame with ahnutim ) A cap made with 
goats or iambs fkins; that part whereof which covered 
the head was fquare, and one part of it hung Mind, and 
covered th^ neck. Monafticon, 3 tom. p. 30. 

Was the uppermoft of the fix .garments worn 
by priefts, tied round the neck, find it covered the breaft 
and beut.~~Ne inde ad lb%uasdsra*feat mendaciuMj M sa¬ 
nitates eogitet.—* Ami&tfs, alba , cingulum, ftola , manipulut 
(A planeta y—Thefe were the fix garments of priefts. 

3tuicu* Cttffafe If a judge is doubtful or miftaken in 
matter of law, a ftander-by may inform the court, as 
amicus curia. 2 Co. Inft. 178. b fome cafes, a thing is 
to be made appear by. iuggeftion on the roll by motion 1 
fometimes by pleading, and fometitnes as amicus curia. 
2 Keb. 54ft, Any one ns amicus curimmtyjmovc toqmih 
a vicious indittmcnt; for if there were a trial and 
judgment t,.#e md&ed*- Combcrb . 13** A counfel 
urg T d, thathe might, at. amicus curia, inform the conrt 
of an error in pmoeedkga, to prevent giving fialfe judg¬ 
ment; but it wa* denied, unlefs the party was prefect, 
a Shew. Rep, *97. , v 

%*{U#Vf 1 apmlooa Tolofc and be deprived of 
the liberty of Iwearing in any court: as to become infa- 
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t)^ S, ^.f Cn ^ crs a P er ** on incapable of being an evidence.' 
Vide Glanvil, lib. 2. And fee the ftatute $ Elm. cap. 9. 
agamlt perjury.. So a man that is outlawed, (Ac. is faid 
to lo/e bis law, i. e. is put out of the protection 01 the 
law, at leaft fo far as relates to the fuing in any of his 
majefty’s courts of juftice, tho’ he may be fued. 

9 mmeb?agtum, A fcrvice.'- Terrse in com. Flint.' 

tenentur de domino rege pet^dWta Jcrvitia, (A per ammo- 
bragium quod ad quinque folidos extenditur cum accidcrit. 
Pat. 7 Ed. 2. 

( amneftia , oblivio) An ad of pardon or ob¬ 
livion, fuch as was granted at the reftoration bv kine 
Charles II. 7 5 

9 mnftuill 3 lnful«, Ifles upon the weft coaft of Britain. 
Blount. 

(amortizatio, Fr. amortffement) Is an 
alienation of lands or tenemenrs in mortmain, viz. to any 
corporation or fraternity, and their fucceflors, (Ac. And 
the right of amortization is a privilege or licence of taking 
in mortmain. Jus amortizations eft privilegium feu li- 
centia capiendi in manum mortuam . In the ftatute de It- 
bertatibus perquirendis anno 27 Ed. 1. the word amortifo¬ 
ment is ufed. 

9 ltl 0 }tiff, (Fr. amor fir) Is to alien lands in mort¬ 
main. See Mortmain , and the Siat. 7 Ed. i. of amor¬ 
tizing lands. 

Ssnytfatfen, (ampliatio) An enlargement, but in 
fenfe of law it is a referring of judgment, till the caufe is 
further examined. 

9 mp, ( amicus ) In law procbcin amp is the next friend 
to be trufted for an infant. And infants are to fuo by 
procbcin amp (1. e. next friend) or guardian, and defend by 
guardian . Alien amy is a foreigner here fubjed to fome 
prince in friendfhip with us. 

9 n, 3 lDitr % fOatte, (Fr.) Year, day and wafte; a 
forfeiture of lands to the' king' by tenants committing fe¬ 
lony, and afterwards the land falls to the lord. ’ 

atacefto?, ( antecejfor ) Signifies as much as predecejfor, 
or one that has gone before in a family; but the law" 
makes a difference between what we commonly call an 
anceftor and a predcceffor 5 the one being applied to a 
natural perfon and his anceftors, and the other to a body 
politic and their predcccflbrs. Co. Lit . A prepofiefior 
of an eftate hath been called anceftor . 

9 nce(ftct, What relates to or hath been done by one’s 
aiiceftors 9 as homage, anceftrel, See. 

9 iU 4 o; t Is a meafure of brandy, (Ac. ccmtaihing ten 
gallons* Lex Mercat\ 

9 tlt$ 8 fagt, (ancoragium) A duty taken of ihips for the 
ufe of the haven where they caft anchor. MS. Arth. 
Ttesor, Ar . The ground in ports and havens belonging 
to the king, no perlon can let any anchor fall thereon, 
without paying therefore to the king’s officers. 

3 ftCicnt 0 , Gentlemen of the inns of court. In Gray's 
inn the fociety confifts of benchers, ancients, barrifters , and 
ftudents under the bar; and here the ancients are of the 
oideft barrifters. In the Middle Temple, fuch as have gone 
through, or are paft their readings, are termed ancients 5 
the inns of Chancery confift of ancients and ftudents or 
clerks; and from the ancients one is yearly chofeh tho 
principal or treafurer, 

9 ncicitt iDetUefne, or domain {Vitus patrimonium do- 
mini) Is a tenure whereby all the manors belonging to the 
crown in the days of $& Edward, and William, dated the 
Conqueror , were held. The number and names of all ma¬ 
nors, after * ftirvey made of them, were written in the 
book of Domefilay ; and thoft which by that book'appear 
to have at that time belonged to rite crown, and are con¬ 
tained under the title terra regis, are tailed ancient de- 
mefne . Kiteb. 08. The lands which were in the polfef- 
fion of MdapOdi the Confeftor, and were given away by 
him, avept^ day antknt demefne, nor any others, 
except ikf>& -w$t. ilown w the book OfDmefday ; andthere- 
fore, whether fuch lands are antient demefne or not, it, 
to be tried efifibf that book. 1 SieJkl 57. 4 Inft . 269. 
Hob. 1 88, 1 43. 

But if rise queftion it, whether lands be parcel of a ma¬ 
nor which; 4 . ahltent demefnt, this fhall he tried by a 
jury. Salk. 56, 774. Vide Com. Dig. x V. tit. Abate¬ 
ment. 
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Ancient demefoe is pleaded a* to &eh * “»^* “* I 
jfloe is taken whether ’tis fo or not, this fltaU be tried by 
the book of Dome/day ; but if iffue be ttksn, that certain 
tuns are parcel of the manoi' of H. which is ancient de- 
mefnc, that (hall be tried bya jury; for parcel or not 
parcel is matter of faft, which cannot be tried by that 
book. 9 Sep. cafe of the abbot of Strata Marcella. 

Fitxberbert tells us, thafvwnt. m anceent demefne m 
their tenures from .ploughing- the king s lands, «► 
works towards the maintenance of the luna s freehold, on 
which account they had liberties grants them 
i+, «8. And there were two forts of thefe tenures and 
tenants; one that held their lands freely by charter; the 
other by copy of court-roll, according to the cuftom of the 
manor. Brit. c. 66 . The tenants holding by charter 
cannot be impleaded out of their manor; for it they are, 
they may abate the writ by pleading their tenure; they are 
fij from toll, for all things bought and fold concerning 
their fubftance and hufoandry. And they may not be 
impanelled upon any inqueft. F.N.B. H* If tenant* 
in Indent deme/ne are returned on juries, they may have a 
writ de non ponendis in ajfifis, tic. and attachment agamft 
the Iheriff. i Sep. .05. And if they arc difturbed by 
taking duties of toll, lie. they may have writ, of men- 
Jlravcrunt, to be difeharged. Thefc tenants are free as 
to their perfons; and their privileges are fuppofed to 
commence by aft of parliament; for they cannot be cre¬ 
ated by grant at this day. 1 Salk. 57. 

Lands in ancient dtmefnt are extendible upon a ftafote 
merchant, ftaple, or elegit. 4 hft. 270. No lands 
ought to be accounted ancient deme/ne but fuch as are held 
in focage; and whether it be ancient demefne or not, fhau 
.be tried by the book eADmefday. A leflee for years can¬ 
not plead in ancient dtmefnt: nor can a lord in a«ton 
againft him- plead ancient deme/ne , for the land is frank- 
2H. his ftands. Damn. Abr. 660. In aAions, 
ejeftment, replevin, tic. ancient deme/ne u a good plea, 
but not in aflions merely perfonal. Dam. 6 j8. if 
ancient deme/ne a writ of right clofe be brought, andpro- 
fecutedin nature of a fermedom a fine, levied there by 
the cuftom, is a bar: and if this judgment bereyeriWui 
C. B. that court fliall only judge, that the plaintiff be re- 
ftored to his aftion in the court of ancient. deme/nc, unlcis 
there is feme other caufe, which takes away its junfciic- 
tion. Jeni. Cent. 87- *ytr 373* . A in .'p'J^*** 
courts will change ancient deme/ne to fradt-fee at Comm n 
law; fo if the lord enfeoffs another of the tenancy ; or d 
the land comes to the king, tic. 4 V* *7°- Se ® 

^But if foe lord be not a party, he m»y have a writ of 
difeeit, and avoid the fine or recovery ; for lands in an¬ 
cient demefne were not ariginally w-itlun the junfdifhon 
of the courts otH'e/minften but the t“« ts th«wf»joy 
this amongft other privikges.not to be called from foe 
bufmefs of foe plough by any foreign litigation. 7 Hen 

* BmTif thflord^’ iw. then foe lands become frank- 
fee, and are within the juwfdiafon of tite 
mrnfter, for the privilege of ancient damefoe being efta- 
blimed for fo? benefit of lord and tenant, fory may de- 
ftroy it at pleafure. * Sol. Air. 3*4. I Sain. S7* 

With refpefk U> pleading, it -to beobfeiyed.foatn 
all aflions wherein if foe demandant recovers, the lands 
would be frank-fee, ancient demefne « a good plea, 
g Hen, 3?. l RoL Abr. 32*. 

Therefore in all aftions real, or where the realty may 
come in qwertion, ancient demefne is a good ple»i ** 
ajt/e, writ of -ward of land, writ of account ajgtufo» 
ifJr.ff of a manor, writ of account againft a guardian, tic. 
See 4 left. *70. 1 Sol- Air. 31Z, 3*3. 

In replevin ancient demefne is « good plea, becaufe by 
int endmen t foe freehold will come in quelhou. Gtdi. 

6±n I Sulfio IO 8 . * , , . 

In an t}cBi»M~firmm ancient demefne is a good p»*j 
for by COTimon intendment foe right and tide ofthehmd 
will come in queftion; and if in this aOionit 
not be a good plea, foe ancient privilege, of foofeKnat. 
would be loft, Inafinuch as moft ntles at this day are med 
by ejetlment. Hob. 47- I Btdfi. 108. Hctl. 177- <>»• 

flix. 826. d 1 


But in all aftiont merely perfonal, as debt upon a teste* 
trc/Poft enore elem/um fregit, tic. ancient demefne is no 
plea. Hob. 47. s Co. ioj. Vide Com. D. 1 O', tit. 
Abatement. . . 

Zmkntt, (Fr. oncieunete, Lit* outiquitas) Elderlhip 
or feniority. This word is ufed in the flat. of IrelauA, 

ffinftctio, A fwath in mowing: it hkewife figmfies as 
much ground as a man can ftride over at once. 

A ihort knife or dagger .—Lerici trot im» 
dutus, gejtaas anelacium ad htmbare. Mai. Paris 277. 

Snfetwrt to, or anfiahible, A fimple accufation; foe 
the Saxsns had two forts of accufation, tis. fimfhx and 
triplex: that was called fmgle, when the oath o«he cri¬ 
minal and two more was fudicient to difeharge hin^sjbut 
his own oath, and the oaths of five more were requirftUo 
free him a triplici accufatione . Somner m In the laws Of 
Adelftan we mad —Etfi anfeldtyhjk//, immergatur 
pofl lapidtm , *vel examen ufque d&irrijk. Leg. Addfiani, ' 
cap. 19. apud Brompton. . . . - . ^ ' 

Angaria, (from the Fr. axgarie, 1. e. perfonal fervice) 
Ism troublefome vexatious duty or fervice which tenanta 
were obliged to pay their lords; and they performed it in 
their own perfons. errata liberam ab omnibus angariis 
y exaStivnibmy fcfr. MS. EUam Aihmole, arm. — Pra- 
ftationes angariarum ^ petaugariarum , plauftrerum & no- 
vmm* Impreffing of ihips. Blount. 

Angelica ittetti®, A monkilh garment which laymen 
put on a little before their deaths, that they might haver 
the benefit of the prayers of the monks. It was from 
them called angelicas % becaufe they were called angels* 
who by their prayers aAima faluti faccurrebant . And the 
word fuccurtcndum , in our old books, is underftood of one 
who had put on the habit, and was near death : fi quit 
ad fuccurrcndum metu mortis fi loco pronominal* dederit. 
Me recipietur. Monafticon, 1 tom. p. 63a. 

Stiffl* Signifies, in the computation of money, ten 
Hulling* of Engli/b coin, ’ 

Sngflt, (angiUum) The bare fingle valuation or com- 
penfation of a criminal; from the Sax. an one, and gild, 
payment, muift, or fine. Una filutio , fi <viUamu furatue 
fatrit, &c. Et habeas plegium , admoneas earn de angildo. 
Ywigild was the double muift or fine; and trigild the tre¬ 
ble, according to the rated ability of the petfon. Law 
of Ina 9 Co 20. Spelm. 

Sttblftte, A fingle tribute or tax.’ The words anblote 
and anfiot are mentioned in the laws of William tbe Cosh 
qaeror ; and their fenfe is, that every one fhould pay ac¬ 
cording to the cuftom of the country, his part and lhare, 
as foot and lot, &c. Leg. W. 1. c. 64. 

■Huftns* [Fr.) Void, being of no force. F* N. J. 

2 *linnaU« 5 Yearlings, or young cattle of the firft year. 

_ Vituli primo anno pefiquam natiju»t % vital* vocantur ; Jt-< 

condo compete annales vo eantur ; tertio bwiculi j quarto 
foatf*!f>~Ilegul8e compoti aomus del^jendon, MB. 

innate, [annates) This word has t%aftmc meaning 
with firft-fruits, anno 2$ U* 8. e* 20. The reafon of the 
name is, becaufe the rate of the firft-fruits paid for fpi- 
ritnal livings, is after the value of one year *s profit. 
Annates more fna appellant primes fru&us unins aunt fitter* 
dotii vacantis f amt dimsdiam serum partem. Poh Virgil de 
Invent, rer. fib. 8. c. 2* 

annealing of COc, (ahno 17 M 4 ) Sax. 

oeuelan, accendere, fignifics the huming or hardening of 

attnltnteb, (from the Fr. mmeuntir) Abrogated, fru- 
ftrated, or brought to nothing. Lit. 3. c. fiB. 741. 

amtitetfott %>*&* {tb* anmnxrfarii) Solemn days 
appointed to be celebrated yearly in commemoration of 
the death s or martyrdom of faints; or the days whereon, 
at the return of every ymx, mtn were wont to pw for the 
fouls of their deceafod friends, according to the cuftom of 
the Bmau Catholics, mentioned in foe Astute of 1 Ed. 6. 
cab. 14. and 12 Car. a. tap. 13. This was in ufo 
among our ancient Saxons, as yon may foe in Lib. Rome/. 
M. 134. -v-Anniverforia Aiu ideo repetitur dt/unBis, gem- 
mam neftimm qualiter eorum taufa hobeatbr its alia vita. 
Alcuiiuis’s Divine Offices. The anrnnmfirg, or ^mriy 

return 
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return of the day of the death of any perfoxx, which the 
religious regifter’d in their obitual or martyrology, and an¬ 
nually obferv’d in gratitude to their founders and bene¬ 
factors, was by our forefathers called a year-day and a 
mind-day, i, e. a memorial day: and tho* this proceeded 
from one of the trading arts of the priefts, who got many 
a legacy for thus continuing die memorial of their friends j 
yet abating the fuperftition of it, we muft confefr this 
practice of theirs has been a great advantage to the hif- 
tory of men and times, by fixing the obits of great a&4 
good men. 

Snfo ffkthfleo, (Lat.) When t woman is under it 
years of age, her age to marry, (he is faid to be infra anms 
nubile*, ami unmarrigeable; fo that it ftgnifies the mar¬ 
riageable age of a woman. 2 Co, Infi. 434.. 

ibMl0 Stomfttf, The computation of time from the in- 
candtion of our Saviour; which is generally ihforted in 
tfyfdates of all public writings, with an addition of the 
year of the king's reign^^r. The Roman* began their 
j era of time 60m the buAUag of Rome: the Grecians 
computed by olympiads i and the Cbriftia*s reckon from 
the birth of Jefus Chrift. 

'Imdtoe, 9 mwww&> w neifauce, is a word ufed 
for any hurt done to a public place, as a highway,' bridge, 
river, or to my private place, by laying any thing 
therein that may breed infection, by incroa^uneats, or 
fuch like means; and ft fe glib taken for the writ brought 
upon fuch a tnofepeffion, This wsord is mentioned anno 
%z H. 8. r. 5. Vide Nufance and Highways, 

Smsm $fexi(!one, All ancient writ for providing the 
king’s chaplain unpreferred with a peafion. It was brought 
where foe^kfog had due to him an annual penfon from an 
abbot or prior, for any of his chaplains whom he Ihould 
nominate, (being unprovided of livings) to demand the 
feme of foch abort or prior, Mem. Grig* 1A5, 307. 

9 wnuAt, A ward fignifying me yearly rent or income 
of a pr e b e n da r y. 

Sxtmiftttu, A yearly fripend affignedtoaprieft fop ale- 
bratfog an anmvcrfiuy, or for faying continued maftesonc 
year, lor the foui of a deeeafed perfon ^Mibemus f mam 1 
diftriSHus me edityh roBor secttfi* facia* hujufmodi pa&um 
gum fue famdoth videlicet quod if Jo faatdoj prater catera 
JHptndia poterit rociper* annualia & trlennsdia. Conft, 
Rob. Grofteft Epifcojpi Lincoln, in Append, ad Fafcic. 

* %t m?> famuusrodditm) Isayearly rent, payable for 
term of years, life, or in foe; and It isufed for a writ that 
See a gmt& a pfofon for iwweryof fuch rent. Reg. Qrig. 
158; . Annuity hath rifo been defined to be a yearly pay¬ 
ment of a certain fum of money, grouted to another for 
Rfe, to be eedefoed of the grantor or his heirs, fo 
that no freeholds he charged therewith; whereof a man 
(hail never have affine or other a&ion, but i writ of an¬ 
nuity. ferns de Ley 44. Cam. &. I V. tk. A&ion, 4 c, 

To make a good grant of an annuity, no particular 
technical mode of expcfofcgy? necclli(try.. For if a man 
grant? an uannis jdfdaetber, to be received ode of bis coffers, 
Ot to be retehtfMut of a bag of money , or to be received of 
a ffmmer, yet this is foffimeitt to charge his perfon, and 
the fubfeqotnt wtads foaii he rejected. 1 Mail. Jbr. 227. 

So* if a man g«mt a tent out of hie manor, when he 
has nop any manor; this.is a good annuity, 1 Rol. Jbr, 
nay. 

Or, if he gfmnt a rent of 20/. per Jktmm, to he re- 
otivtdof hi* tenants in A when he has not any tenant 
those, i JteM. d&t. %tf* 

ff a man grant a rent out of land, in which he has 
nothing* ptovtio Mat be be mt ebargedfir this in a wit of 
annuity f it fliaU be a good annuity 1 for the provifo, tying 
nmuftt» irveid. 4 U. lit . 146. 0 a Btdfi. 149* 

ifn man grant a mt»ekarge out of bit land, the ffanv 
teefoas an cleCHon to take it as a mat, or as an annuity. 
Idfcjta-ftsfe’ *Bu$/f+ 148. 

The tfoaufe catted fMor and Stndeut, dial. t. «y. 3* 
9 am between a rent and an anmmty, 

min. foot every rentis H&Sng out of land; -but an amudty 
chargeth the perfon only, as the grantor and his heirs, 
who Weaflfos by defeenti for foe recovery of an annuity, 
no afeioh lies, bet ably the writ of amenity % but of a rent 
foe fame remedy lies as for lands; and an annuity is ne¬ 


ver taken for aftets, becaufe it is no freehold in law 3 nor 
Ihall it be put in execution upon a fUtute merchant, ftapk*, 
or elegit, as a rent iftuing out of land may. Dyer 345. 

2 Rep. 144. If no lands are bound for the payment of 
an annuity, a diftrefs may not be taken for it. Dyer 65. 

And hence it is, that if a rent be granted out of lands, 
with a provifo that the perfon of the grantor fhall not be 
charged, that this provifo is void, became the grantee, 
having no diftrefs given by the deed for the recovery of 
foe rent, would be without a nfW b anncr of remedy, if the 
provifo took place. f> Co. 58. b. 

But if an annuity iftue out of land, (which of late it 
often doth) the grantee may bring a writ of annuity, and 
make it perfoxuu, or an affife, or diftrain, &7. io as \o 
make it real, x Inf. 144. And if the grantee take a 
diftrefs; yet he may afterwards have writ of annuity , and 
difehatge the land, if he do not avow the taking, which 
is in nature of an aCtiexi, x hfl. 14$. But if the gran¬ 
tee of a rent bring an affife for ]t, he ihall never after have 
writ of annuity ; he having elected this to be a rent: fo 
[ if the grantee of an annuity avow the taking of a diftrefs, 
in a court of record. Daw. Jbr. 486. And if the 
grantee purchafe part of the land out of which an annuity is 
iftuing, he ihall never after have a writ of annuity. Co. lit . 
148. Where a rent-charge, iftuing out of lands, granted 
by tenant for life, &c. determines by the aCl of God; at 
an intereft was veiled in the grantee, it is fo his election 
to make it a rent-charge, and fo charge the lands there¬ 
with, or aperfonal thing to charge the perfon .of the 
grantor in annuity. 2 Rep. 36. A. feifed of lands in fee, 

he and B. grant an annuity or rent-charge to another; 
rids prime facie is the grant of J. and confirmation of A 
But the grantee may have a writ of annuity againft both. 
If two men grant an annuity of 29/. per am. although 
foe perfons be feveral, if the deed of grant be not for them 
fevetally, yet the grantee (hall have but one annuity 
againft them, x Inf. S44. 

When a man recovers in a wit of annuity, he (ball not 
have a new writ of amenity for the arsears due after the 
recovery, but a fare facias upon the judgment, foe judg¬ 
ment befog always executory. 2 Ref. 37. No writ of 
annuity liefo for arrearages only when an annuity is deter? 
mined, but for foe annuity and arrearages, 1 Inf. 185. 
Though if a rent-charge be granted out of a leafe for 
years, it hath been adjudged that foe grantee may bring 
annuity when the leafe'is ended, ftfoor, cap. 450. Where 
an annuity is granted to one for life, duping foe term he 
(hall haws a writ of annuity: and when that is determined, 
his executors may have action of debt; for the realty is 
then refolved into foe perfonalty. 4 Rep. 49. Nona 
Hof. Br. 278, Upon a rent created by way of reforma¬ 
tion, no writ of atmuity lies. Dastv. 483. If a man 
grants a rent out of his manor, or. lands, or to be received 
of his tenants, and he hath no manor, lands, or tenants, 
yet it may be a good, annuity, though void as to a rent. 
panv Jbr. 48$. A perfon grants to me to/, every 
year, that I mail be rehdeat in fufo a pafiih 3 an annuity 
lies for this, it befog annual at my will; and it is the 
fame if a rent be granted payable at foe end of a certain 
number of years, though if be not annual. Ibid. 452. 
A grant is made by a perfon of a-n mmity to another and 
his heirs, without the grantor’s faying for hun and his 
heirs, this is determinable by foe death of foe grantor, 
Danv. Abr. 482. Writ of annuity may not be had 
againft foe grantor’s heir, unlefs the grant, be for him and 
b?s heirs; and there muft be aftets to bind foe heir, by 
grant of an annuity by his axxceftor, when he is named. 
1 Itsf. 144. 1 Roll. Jbr. 226. But it is ofoerwifo in 

cafe Of the grant of a rent out of land, or a grant of 
a rent whereof the grantor is foifod,. for this charges the 
land, but aft annuity charges foe perfon only. Br. 
Charge, pi 34* 

^ An ■0Knsbty granted by a byhop with confirmation of 
deaifbind:riha|^, Ihall bind the fuccefibr of foe bifiiop. 
New N&* M*- 340. Ififoe king grant an annuity, it muft 

the king’s briUft, #r, or foe grant will be void; for the 
king may not be feed, and no perfon is bound to pay it 
if not enttuftbd an four patent. 9 ff. 6. New Nat. Br . 
341. where an annuity is granted pro decims, the 

grantor 
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grantor is difturbed of his tithes, the annuity ceafeth; and 
u> it is where any annuity is granted to a perfon pro con- 
Jdio, and the grantee refufeth to give counfel: for where 
the caufe and confldcration of the grant amounts to a 
condition, and the one ceafes, the other jfhail determine. 

I Inft. 204. 

There are now very few, if any, grants of annuities , 
without a covenant for payment, expreffedor implied; 
and therefore, where a diftrefs can't be made, or is not 


approved of, the granteffl^ bring an attion of covenant, 
and recover the arrears in damages, with colls of fuit. 
And that attion is now ufualiy brought, real attions and 
writs of annuity being much out of ufe. 

See more concerning this head under title dftatlt, 

3nfet> or anful. See aunfel weight — De pede, pollice , 
cubito, fcf palm a, de anful, balaneibus fcf menjuris. Thorn. 
Chron. 

9ntciurnmentum, and prajuramentum. By our an- 
ceftors called juramentum calumnia j in which both the ac- 
cufer and the accufed were to make this oath before any 
trial or purgation, viz. the accufer was to fwear that he 
would profccute the criminal; and the accufed was to make 
oath on the very day that he was to undergo the ordeal, 
that he was innocent of the crime of which he was charged. 
Leg. Atbeljlan. apud Lombard 23. If the accufer failed to 
take this oath, the criminal was difeharged; and if the ac¬ 
cufed did not take his, he was intended to be guilty, and 
not admitted to purge himfclf. Leg. Hen. 1. c. 66. 

9nt&ftfam, A word ufed for monaftery in our old 
hiftories. Blount. 

9(lt{t$etarfU0, Signifies where a man endeavours to 
difeharge himfelf of the fad of which he is accufed, by 
recriminating and charging the accufer with the fame fad. 
This word is mentioned in the title of a chapter in the 
laws of Canutus , tapite 47. 

9patffati0, An agreement or compad made with an 

other. Upton , lib. 2. c. 12.- De officio militari, viz, 

concedimus per prafentes bonum falvum conduBum , ac/al- 
vam guardiam Jive fecuritatm apatifetionis. 

To be brought to poverty.- Ptrmiju Juos 

fpoliart pairiam, aporiare valgus. Weifingham in R. 2. It 
hath been ufed fometimes to fignify, fhun or avoid! 

^poftare, To violate: apoftare leges, and apojiatare 
leges , wilfully to break or tranfgrefs the laws.— $ui leges 
apoilabit terra fuse, reus fit apud regem. Leg. Edw. Con- 
fefforis, c. 35. 

9poftata CapfettbO, A writ that formerly lay again ft 
one who having entered and profeffed feme order of reli¬ 
gion i broke out again, and wandered up and down the 
country, contrary to the rules of his order: it was di- 
reded to the fheriff for the apprehenfion of the offender, 
and delivery of him again to his abbot or prior. Beg. 
Orig . 71, 267. 

9p0$ecarfc0j Are exempted from ferving offices, l$c. 
Their medicines are to be fearched and examined by the 
phyficians chofen by the college of phyficians, and if 
faulty /hall be burnt, &c. 32 Hen . 8. c. 40. 1 M. Star.' 

2. c. 9. And apothecaries to the army are to make up 
their chefts of medicines at Apothecaries Hall, there to be 
openly viewed, t£c. under the penalty of 40/. Stat. 10 
Ann. cap. 14. Vide 6^7^. 3. e. 4. See Phyficians. 

9pparat0b or &ppnrfto?, A meffenger that ferves the 
procefs of the fpiritual Court. His duty is to cite the of¬ 
fenders to appear; to arreft them; and to execute the 
fentence or decree of the judges, tsfe. Anno 21 Hen, 8. 
cap. 5. In the year 1316 Walter archbi/hop of Canterbury 
granted the following commiffion to an apparitor of his 
confiftory court.—Walterus/)*/ gratia Cant, archirp, totius 
Anglia primus , diltBo filio Wilhelm© de Graftone in ap- 
paritoris officio, in curia nofira Cantuar', videlicet , in con - 
Jiftorio ac decanatu nofiro ecckjun beaten Mari* de arcubus 
London, miniftranti Jalutem , gratiam & benedietionem. Per - 
Jonam tuam , eo quod de fidelitate in ditto officio per laudabile 
tefiimonium apud nos multipUciter commendarts, volentes pro- 
Jequi cum favore, diButn apparatoris officium in curia , con- 1 
Jiftorio y decanatu prsediBis perpetuo poffidtndum tibi con- 
Jeritnus per prse/eates: ita tamen quod te fideliter geras in 
officio pradiBo memorats. Volentes & tibi Jpecialiter conce¬ 
de ntes, ut cum in minifterio diBi officii per teip/um perjoualiter 
vac arc non poteris, vel abjens fuerts a curia , confifterio & 


decanatu prsediBis , nibilominus per aUam idoneam perfinam, 
quern ad hoc affignandum omnia & fingula qua diffo incum¬ 
bent officio~facert valeas, tft jugiter exerctre, —Dat. apud 
Lam faith. 8 Id. Mart. 1310. 

If a monition be awarded to an apparitor, to fummpo 
a man, and he upon the return of the monition avers that 
he had fommoned him, when in truth he had not, and 
the defendant be thereupon excommunicated; an ac¬ 
tion on the cafe at Common law will lie againft the ap¬ 
paritor for the falfeood committed by him in his office, 
beftdes the puni/hment in flitted on him by the eccle/UA 
deal court for fuch bitach of truft. Ay/. Parere. 70. 2 

Bu/ft. 264. , 

9ppatat0* Comftatuff, An officer formerly called by 
this name; for which the fheriffs of Bucks ngbamjbire had a 
conftderable yearly allowance; and in the reign ftfaueen 
Elizabeth , there was an order of court for makinjMxat 
allowance: but the cuftom and reafe* of it are now\- 
tered. Hole's Sher. Acco. 1 04.^ 

9ppatfoment, (from the WTpareillment , i. e. in like 
manner) Signifies a rcfemblance or likelihood; as appar* 
lemtnt of war. 2 R. 2. Stat. 1. e. 6. 

% 3ppatltra> Furniture and implements; appertimu ,, do- 
minus clamat habere omnes tarre&as ferro non ligatds , 
omnes carrucas cum tota apparura. Placit. in I tin. apud 
Ceftriam 14 Hen. 7. Carrucarum apparura Is plough- 
tackle, or all the implements belonging to a plough. 

3ppenij appellum , (from the Fr. appel or apptUer to 
accufe) Is a word ufed in our law for the removal of a 
c&ufe from an inferior court or judge to a fuperior: but 
more commonly for the accufadon of a murderer, by a 
party who had intereft in the perfon killed; or of a felon 
by one of his accomplices. 1 Inft. 28?. It flgnifies as 
much as accufath with the Civilians; for as in the Civil 
law, cognizance.of criminal caufes is taken cither upon 
inqui/idon, denunciation or accufadon; fo in the Com¬ 
mon law, it is upon indittment, or appeal , indittment* 
comprehending both inquifition and denunciadon. And 
accufadon or appeal is a lawful declaration of another 
man's crime, (being felony at leaft) before a competent 
judge, by one that fets his name to the declaration, and 
undertakes to prove it, upon the penalty that may enfua 
of the contrary. BraB. lib . 3, Brit. c. 22, 25. 
Staundf. lib . s. caf 6. 

There were anciently feveral kinds of appeals, which 
feem obfolete this day; a; appeals of treafen, which 
might be feed before the parliament and other courts of 
law, as well as before the conftable and marlha], and 
were determinable by battle. 2 Inft. 132. BraB. 118. 

2 Hawk. P. C. 161. 

But appeals before the parliament are taken away by 
1 H. 4. cap. 14. and thofe before other law-courts are 
become obfelete. 

But as to the jurifdittion^f the conftable and m&r/hal, 
in relation to treafens committed out of the realm, it 
feems to continue ftill in fwgg^Sor in the 7th year of 
Charles the flrft, an appeal of treafon, lthpofed to be com¬ 
mitted beyond fea, was attually comxnckled before the 
conftable and marihal; who, for want of fefficient proof 
to clear the truth, awarded that a duel ihould be fought 
between the parties, for the Anal determination of the 
matter. See Rujhworth's ColleB . part. 2. vol. 1. p. 112. 

Appeals de pace, de flagis, and de imprijonamento are 
out of ufe, and have behn turned to attions of trefpafs for 
many hundred years paft; *alfo the whole learning of 
appeals of arfon feems obfelete at this day. 1 left. 
288. a . 

The kinds of appeals, therefore, that feem to require 
any $onfideration at this day, ate thofe of death, larceny, 
and rape, which are capital appeals, and that of mayhem, 
which is confidered as a trefpafs. 1 New Abr. 122. 

An appeal of death, which is now chiefly in ufe, is a 
vindittive attion which the law gives a wife againft her 
hu/hand's murderer, and to the heir at law againft one' 
who kiUs his anceftor, which being the feit of the febjett, 
the king cannot pardon. 1 New Abr* 122. And fee 
9 Hen* 3. e. 34. and 3 Hen. 7. r. 1. 

An appeal of murder is for retribution, or fatisfattion, 
as far as the law can give it; ». e . life for life* 


By 
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By Mag* Cbarta, c. ,34. * man can't foe an appeal 
-for the murder of any one, but hex hufband. 

* At tto Common Inw^ before the Astute 9 Hen. 3* 4 
woman at well as a man might have had an appeal of 
.death of any of tor anceftor*, and therefore tkzjbnqf a 
woman (hall at this day have an appeal* if he be heir at 
xhe death of the anceftor, for the fon is not difahled* but 
the mother only* for the ftatute fays* propter apfielkmf 4 - 
enina. zln/L 63 . 

The judges are fo far bound to tube notice of this ftatute* 
that if a woman brings an appeal of death of her father* 
or of an y other beiides tor huiband, they ought or tftcio 
to abate it, tho* the defendant takes no exception to it. 
z Hawk. FI. C. 166. cap. 23. / at. 

A feme flsdl have appeal where fie /ball have mo dowser , 
as whejf me elopes from her baron, fir. Appeal* pi. 17. 
citesco M. 3. 15. per Ingleby. 

1 /Sn Wife is to be a wite de faSlo to be intitled to af- 
0M* and if Hie marries again* before th t appeal is brought* 
& whill the faift is depending* her appeal will be gone. 

3 Infi. 68, 317. Wflltog woman has judgment in appeal* 
of the death of her huiband, fhe cannot h^ve execution 
if (he do not perfonally pray it: a judge went to a wo¬ 
man great with child, to know if .(he would have execu¬ 
tion ? She faid. Yes* and the appellee was hangld. l| 
Jenk. Cent. 137* But if (he marry after the judgment, ! 
jhe cannot pray execution. z Hawk. P. C. 164. 

For the death of an anceftor who leaves no wife* the 
heir only can bring an appeal* and fuch heir mpft himfelf 
be innocent of the faft, he muft be heir general according 
to the courfc of the Common law* aha tlfo heir male* 
and in his count muft let forth how he is heir to the de¬ 
cided. z Hawk. F. C. 165. 

The huiband lhall not have an appeal forthc death of 
Jris wife s but the heir only* Hasty. Abr. 488. An heir 
ihall not have appeal for the death pf a men married, ex¬ 
cept the wife kill the hufeaad; in whfehcafe the heir 
may profecute the appeal. 1 Leon. 3*$. | left. 3$, 

If a wife dies within the year* the heir (toll have no 
appeal. Keilw. 1*0. And if after the death of the an? 
ceftor the heir male dies* *tis faid another tofr (hall not 
have appeal. H. F. C. 182. For a perfon that profe- 
cutes zn appeal mud be .immediate heir to the anceftor 
killed* or. his fuit (hall not be received. - Staundf. 59. 
But where an appeal lies againft an heir* the next heir 
fhall bring it. H.F.C. 182. An infant may profecute 
an appeals and it is to be brought whore the felony is 
done* and the party wounded (toll die. Stayed/. 63. 

But an ideot* or perfon born deaf and dumb* or one 
attainted of treafon or felony, or outlawed in a perfonal 
a£tion* fo long as fuch attainder or outlawry continues in 
force* cannot bring any appeal whatfoever. 2 fiavsk. 
168. H. P. C. 183. 2 Hawk. F. Q. 162. 

The appellant is to commence his appeal in petfon; but 
.he may proceed by attorney* having a (pedal warrant of 
attorney filed. 1 Salk . 60. The appeal muft be brought 
in a pear and a day after the death of the perfon mur¬ 
dered ; and thcjpuiflP^uft let forth the fad* and the 
length and d^Hi of the wound, the year* day, hour, 
place where aune, and with what weapon. Isle. And 
that the party died in a year and a day. % Inf. 665. & 
6 &d. t. c. 9. Principal and accefiarie* before and after 
. are to be joined in appeal. Hanv. Abr., 493. And this 
is to be observed, though the acccffary is guilty in an¬ 
other county. 3 H. 7. c. 1. » 

An appeal is profecuted tyo ways * either by writ* or 
bill: appeal by Writ is when a writ ispurchafed out of 
Chancery by one for another* to the intent he appeal a 
third petfon of (bme felony committed by .him* finding 
pledges that he (hall do it : uppealky hill is where a man 
pfhuafelf gives up his accufation in writing* offering to 
undergo xhe burden tfeppealiug the petfon therein named 
Aragon. « 

This appeal may be brought by Hi! before the Jufftces 
. In thc^sg*'' Bench ; before jufticesof gaol delivery* and 
cornmn^oneijS of yyer and terminer* Off. or before the 
tariffandcotoner* in the county court; but the tariff 
and coroner have only power to -take and enter the yffeai 
\ and count 3 for it ,nmft to removed by Certiorari into 
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In appeal by original, principals and acceffaries are 
generally chaiged alike without diftinfeion* till the plains 
ti(F counts: but *tis otherwife in appeeds by bill . Danv. 

%« is to be but one appeal againft. ike principal and 
acceftary; if the principal is acquitted# it fhall acquit 
the accefthry * and both (hall have damages againft the 
appellant on a falfe appeal* or the acceffary may bring a 
wrtt of confpiracy. 33 Hen. 6. cap. 2. 2 Infi. 383. 

Though where a perfon is acquitted on a juft appeal, he 
may be arraigned upon*Miltment at the king's fuit; 
and if a murderer to acquitted upon indictment* or found 
guilty and pardoned by the king* the wife or heir may 
bring appeal. Wood 629. 

When a perfon is inditted for murder, and acquitted 
thereupon, he is to be bailed till the year and day is p&ft* 
allowed for bringing the appeal* if an appeal be intended, 

3 Hen. y cap. 1. 

If the defendant in appeal is attaint, or acquit: or the 
plaintiff nonfuit after appearance* which is peremptory* 
no other appeal lies, H. P. C . 188. But if the appeal 
is good and well taken, and afterwards fails, the defen¬ 
dant (hall be arraigned at the fuit of the king ; ? tis other- 
wife if the appeal was never good or well taken; as if k 
abates for mifoomer, (Ac. Staundf. 147* 148. ff there 
be an indiftmept and appeal depending at foe fame time 
againft the feme perfon, the appeal (hall be tried firft, if 
the appellant be ready. Kd. 107. Otherwife the king 
would deftroy the fuit of the party j for this reafon the 
king by;his pardon cannot bar an appeal. Jenk. 160, 

'‘ft. cafe of other appeals than of'murder* as of rob¬ 
bery, rape, CSV. are.,not within the ftatute, 3 If. 7. c. 1, 
And therefore auterfoite acquit* upon an indi&xnent with¬ 
in the year, tads as at Common law a good bar to an 
appeal of robbery, or any offence other than murder or 
manftaughter § and yet toe judges at this day never for¬ 
bear to proceed upon aft inmteent of robbery, rape, or 
other ofifence, though within the year* became appeals of 
robbery efpecizlJy are very rare* and of little ufe, ffpee 
the ftatute of 21 H 8. tap. is. gives reftitutfon to the 
profecutor as effectually as upon an appeal. 2 Hales 
Hifi. P. C. 130, 

Where the appellant doth not profecute his appeal; or 
in cafe he relearn to the defendant; the appellee may be 
arraigned at the king’s fuit. If the defendant on an in-; 
didtment is convicted of manllaughter, and allowed his 
clergy, it will bar an appeal ; though feme of our books 
tell us the heir may lodge an appeal immediately be¬ 
fore cleigy had: and others fay clergy ought to be 
granted, and that it is unreafouable an appeal (hould in- 
terpofe prcfently to prevent judgment 3 Infi. 131. 
If a perfon, immediately after the verdid of manilaughter, 
put in an appeal of murder* and before the appeal is ar¬ 
raigned, the defendant demands his benefit of clergy * 
this is a good bar to appeal* and praying of clergy, is ha¬ 
ving of clergy, though the court delay calling the party 
to judgment, (Ac. 1 Sulk, 60*62. Kd. 93, $ut for¬ 
merly it was held, that the court might delay the calling 
a convi& to judgment, and thereby hinder him from his 
clergy, and make him liable to an appeal, elpecially if the 
appeal were depending; and where the record of a con¬ 
viction of manilaughter is erroneous, or infufftrient, CjV, 
the offender cannot plead the conviction and clergy had 
therein, in bar of an appeal or fceond indictment, € 5 V, 
2 fiowk. F. C. 378, 370, A charter of pardon is no 
bar of an appeal: and if the party be outlawed* (Ac. in 
Meed, and the king pardon liim, a fare facias (hall 
iftue ^alnft the appeUaiit* who may pray execution* .not-; 
withftaadipg fuch pardon; but if returned fd. fee. and 
he appeot* not, then the appellee ihall upon the pardon to 
difohatgedo V* F. C. *51. A peer in appeal of murder 



. v . . King^JencK* or gaol delivery. 

appeals to to. iu parliament. , t U.+. c. 14. 

No aidttiU allowed .thej$p*ik*t t in appeal of death. 
* Ipf*. ri J&tasa/ ue court can grant no imper- 
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Whefe appeal of death is brought, the defendant cidnot 
juftify Jk defendendo ; but muft plead Not guilty, and the 
jury are to find the fpeciftl matte*. Bro. Afp. 122. 3 

Salk. 37. Appeal is the niceft fuit in law, for any fmall 
matter will abate it; the procefs mud bear date the fame 
day with the return of the writ} if it be a day afterwards, 
it is a difcontinuance 5 and it varies from all other pro¬ 
ceedings, for there can be no amendment of the writ, nor 
is the difcontinuance of it helped by any ftatate. Naif. 
Abr . 215. * 

The coart ex officio wilfqtftilh the writ for apparent 
faults appearing' in the face of theVrit} as where the 
fenfe is defeftive for want of a material word, or where 
it wants thofe words of art which the law has appropriated 
for the description of the offence. 2 Hawk. P. C. 184. 

Alfo the court will abate the writ when the declaration 
varies from the writ in feme material point, either as to 
the reign of the king, or as to the county wherein die 
fadl is laid, Uc. 2 Hawk . P. C . 184. 

The declaration moll fet forth the offence with the 
ntmoft certainty, and like wife deferibe it by fuch words 
of art as the law has appropriated to the purpofe $ there¬ 
fore if the word felonUe in any appeal, murdravit in an 
appeal of murder, rapuit in an appeal of rape, cepit in an 
appeal of larceny, mayhtmiavit in an appeal of mayhem, 
be omitted, they cannot be fupplied by any circumlocu¬ 
tion. 

A releafe of all manner of a&ions, or of all aftions cri¬ 
minal, or of all actions concerning pleas of the crown, or 
of all appeals, or of all demands, is a good bar of any 
appeal; but a releafe of all perfonal aftions docs not bar 
an appeal of felony, being an a&ion of an higher nature. 
Cro.Jac. 283. Ytlv. 204. 2 'Hawk* P. C. 196. 

If the appellee pleads a fpecial plea, which does not 
amount to a confeffion of the fait, he muft at the fame 
time plead over to the felony, except in fpecial cafes; 
as where fuch pica woald be prejudicial to him, or where 
fuch plea declines the jurifdittion of die court. 2 Hawk. 
P. C. 196. Cartb. 56. 

In appeal of murder brought by the wife for the death 
of her hvjband ; the appellee pleaded, that (lie was never ] 
lawfully married to her hufband, but did not plead over to 
the felony', adjudged, that this plea being to be tried 
by the ordinary upon bis certificate, whether the marriage 
was lawful or not, in fuch cafe the defendant need not 
plead over to the felony ; but where the plea is triable by 
the Common law , he muft plead over to the felony. Cro. 
Elite. 224. 

By ftatute an appkUant, bringing a fal fe. appeal, ihall 
fuffer a year's imprifonment, yield damages to the party 
grieved, and pay a fine to the king; and being unable, 
thofe that abetted him ihall be puniihed in like manner. 
Seat. 13 Ed. 1. c. 12. 

The form of an appeal of murder . 

Wilts. IQ E it remember'd, That at the general delivery of 
J) the gaol of the lord the king, in the county of W. 
heldfor the jaid county at, 6 s c. in the county aforrjaid, the 
day, &C. in the firfi year of the reign of our fovereign lord 
George the Third, by the grace of God, of Great Britain, 
France and Ireland, king, defender of the faith, 6 c c. befbre 
Sir F. P. and A. D. ejq; 6 cc. juftices of our faid lord the 
king ajjigned to bold pleas. Sec. and juftices of the feud lord 
the king, his gaol there of the prifoners in the fame being to 
deliver ajjigned. Sec. J. B. Jon and heir of T. B. dectafed , 
in his proper perfon, by bill earneftly appealed R. D. late of. 
Sec. and T. E. Sec. in the cuflody of W. C. e/q; Jhcriff of 
the county aforefaid, to the bar there brought in their proper 
perfons, of the death of the faid T. B. his father \ and then 
are pledges of profecuting bis faid bill, that is to fay, John 
Doe aWIlich&rd Roc; which faid bill follows in theje words ; 
Wilts IT. J. B. Jon and heir of T. B. late of. Arc. in the 
county of W. efq\ in his proper perfon; earneftly appeals R. D. 
late of, St c. gentleman, and T. E. late of. Sec. in cuftody of 
W. C. efq\ Jhcriff of the county of*W. aforeftud, being to the 
bar brought in their proper ptrfons, of the death of the 
faid T, 8. his faid father ; for that the feud R. D. not 
having God before bis eyes, but being moved andJeducedbythe 
injligation cf the devil, on the day, in the year of the 


reign, bee. *ivith force and arms > Stc. at the parifh of. Set* 
in the county of W. afortfaid, that is to fay, in a certain plot* 
called. Sec. in the king's highway there, upon the faid T. B-, 
in the peace of God dnd of our faid lord the king their and there 
being , felonioufly, wilfully, and of his malice forethought, made 
an dfjault, and the faid R. D. a certain piftol of the value 
of ten ft tilings, then and there charged with gunpowder and a 
leaden bullet , which piftol the faid R. D. in hit right hand 
then and there had, fetonioujly, wilfully, and of hit forethought 
malice, directed again/ the faid T. B. he jhct off and dij - 
charged, and with the faid leaden bullet, by farce of the /'aid 
gunpowder out of the piftolaforefaid, fo as aforefaid directed, 
Jhct and dife barged, the /hid T. B. in and upon the right fide 
of the breajl of him the faid T. B. near his right /boulder, 
then and therefelonioufly, wilfully, andofhis malice forethought, 
ftruck r pierced and wounded, and then and there the ,/MdR. D. 
with tie faid bullet, Jo jhot and dijeharged from thfJ'aiefaifttd 
as aforefaid, in and upon the faid right Jide of the hrSl/ijf 
him the faid T. B. near his faid right JbyiMer, frloniouffL 
wilfully, and of malice forethought, apve to the jame T. 8 . 
one mortal wound, ft he length dHnlepth, Sec. of which faid 
mortal wound the faid T. B. then and there inftantly diedl 
And the faid T. E. the faid day, See. in the fame year, at, 
&c. aforefaid, in the place aforefaid, and in the kinffs high - 
way aforefaid, there fdonioufty, wilfully, and of his malice 
forethought, was prefent, abetting, aiding, comforting and main¬ 
taining the faid R. D. the felony and murder aforefaid, in 
manner and form aforefaid, to do and commit: andjo the faid 
\ R. D, and T. E. the faid T. B. in manner and form afore- 
j faid, felonioufly, wilfully, and of their malice forethought, killed 
j and murdered, again ft the peace of our faid lord the king, his 
crown and dignity, Stc. And as foon as the faid felons the 
faid felony and murder had committed, they fled; and the faid 
j. B. fon and heir of the faid T. B. madefrejh purfuit after 
the feudfelons. Sec. And if the faid R. D. and T. E. the 
felony and murder aforej'aid fo as aforefaid done, are v illing 
to avow and affirm, then the faid). 8 . is ready the faidfeUny 
and murder againft them the faid R. D. and T. E. to prove, 
according as the court of our faid Lord the new kmg here 
fhall confider thereof, and bath found pledges to prefecute his 
Appeal, &c. 

Appeal Of 49afyem> Is the accafing one that hath 
maimed another: but' this being generally no felony, it is 
in a manner but an action of trefpafs; and nothing is re¬ 
covered by it but damages. In an aftion of aftault and 
maiming, the court may increafe damages, on view of the 
maihem, t&c. And though maihem is not felony, in ap¬ 
peals and indiftments of maihem, the words felonice maihe- 
miavit are needfary. 3 Inft. 63. BraBon calls appeal of 
maihem appellum de plagis & mabtmb, and writes n whom 
chapter upon it. Lib. 3. trait. 2. cap. 24, in a n appeal 
of maihem, the defendant pleads that the plaintiff h ad 
brought an aftion of trefpafs againit him, for the feiy 
wounding, and had 1 recovered, and damages given, &r. 
And this was a good plea in bar of the appeal; beemfe 
in both action *■ damages only are to be recovered. 4 
Rep. 43. And where there isin ailaultsftd * 
battery, lAc. the jury give damages acco^pg to the hurt* 
which was done, and it fhall be intended a maihem at that 
time ; and therefore appeal of maihem doth not lie* Hob, 
94. 1 Leon. 318. In appeal of maihem, the appellant 

ought not to plead in abatement of the writ, and likewife 
over to the maihem ; if he doth, he will lojje the benefit of 
his plea to the Writ. Moor 457. 

Appeal Of tttapt, Lies where a rapt 1*9 committed on 
the body of a woman. 3 Inft. 30. A feme covert, 
without her hufband, may bring appeal of rape: and dim 
St at. 1 1 Hen. 4. cap. 13. gives power where a woman is 
ravifhed, and afterwards confents to it, for a hulband; or 
a father, or next of kin, there being no hufband, to bring 
appeal of rape : alfo the criminal, in fuch cafe, may be 
attainted at the fuit of the king, 3 hft 131. 6 if. x* 
cap. 6. 

If a woman be ravifh'd *by her next of kin, and con- 
fents to him, and has neither hufband nor father, the 
next of kin to him fhall have the appeal; for he has dif- 
abled himfelf by the rape, whereby he becomes a felon. 

2 Hft. 434* — Hale's Hrft. B. G. 632, $. P, cites 28 
H. 6. Cor cm 459.-—2 Hawk , P . C. 173. c. 23. f 64. S.P. 
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If there be no husband* nor father* then the appeal is 
given to the heir, whether male or female. Halt's P. C. 186. 

£n appeal of rape of his feme* the defendant pleaded, N* 
unques decouple in lawful matrimony* becaufe one was affianced 
to the feme , and after another married her, and after Jhe 
tame to him who affianced heft and be married her, and fist is 
afterwards ravijhed . The firft who married her lhall 
have the appeal of rape, for the firft efpou&ls are good till 
they are divorced for the precontract, and the opinion 
here is that* Ne unques decouple, See. in this cafe is not a 
good plea; for the ftatute gives it to the barons, fi viros 
hahuerint ; fo that baron in poffeffion Jhall hen/e it,, where 
efpoufals are not void. Br. Appeal, pi, 3 a* cites 11 
if. 4. 13. 

This ftatute, as to the hufband, (hall be conftrued 
ftrialy, md be intended of a hnfband in poffeffion, tho’ 
there b$,gobd caufe of divorce; for he is her hulband till 
a diyfrce be had. Contra where the marriage is void ; 
fon»£nere he is ifbt vir ejus, and therefore, in that cafe, 
JvJ unques decouple, &c.is no plea by the beft opinion, 
tho’ contra in appeal o^SSfrdeath of the hnfband, or in 
demand of dower, becaufe they are by the Common law. 

Br, Parliament, pi, 89. cites 11 H, 4. 14.-2 Hawk, 

PL C, 173. cap, 23. / 62. fays, that Ne unques accouple, 
Sec, is a good plea, and lhall be tried by the bilhop’s ce* 
tificate, who, if the marriage were unlawful by reafon of 
a pre-contraB, ought to certify againft the appellant. 

The ftatute of Weftm, 1. c, 13. cna&s that appeal of 
rape lhall be brought within forty days: but by Stat. 
Weftm, 2. c, 34.relating to this offence, no time is li¬ 
mited for the profecution ; fo that it may be brought in 
any reafonable time. H, P, C. 186. Appeal of rape is 
to be commenced in the county where committed: and 
if a woman be affaulted in one county, and ravilhed in 
another, the appeal of rape lies in that county where fhe 
was ravilhed. H. P, C, 186. It is held, that though 
formerly the defendant might have his clergy, 'tis taken 
away by the Stat, 1$ Eliz. cap, 17* Dyer 201* 

Form of an Appeal of Rape. 

A B. of. Sec, in his proper perfon earntftly appeals 
l c. I). l**e of, &c. in the prifon. Sc c. according 
to the form of the ftatute made in the parliament of the lord 
Richard the fecond, king of England, in the ftxtb year of his 
reign held. Sec. for that, that is to fay, that thefasd C. D. 
the day and year. Sc c. at. Sec. in the county aforefaid, M. B. 
nvift of the faid A. B. felonioufty ravijhed, and her carnally 
knew, againft the form of the ftatute afortfaid. Sec. And as 
foots as. Sc c. And this (tbs. felony and rape aforefaid) the 
faid A. B. is ready to prove againft him the faid C. D. as 
the court. Sec, 

Appeal Of Iftobberp, A remedy given by the Common 
law, where a perfon is robbed of his goods, £ffr. to have 
reftitution of the goods ftolen : as they could not be re¬ 
ftored on indictment at the king’s fuit, this appeal was 
-•judged ncceffary.^rA0ff242. If a man robbed make 
frefts purfuit aftegi'and apprehend and profecutc the felon, 
he may bring appeal of robbery at any time afterwards. 
Staundf. 6 2* f , _ _ __ 

* An infant lhall have an appeal of robbery. St. P. C. 

Appea? oTfeioty lie® againft a feme covert without her 
baron. St. P. C. 62. cap. 11. • 

So it lies againft an infant+ and fo of all others who 
may commit felony. St. PL C. 62. cap. 11# 

A woman at this day may have an appeal of robbery, 
tffc. for fhe is not reftrained thereof, a heft. 68. 

Adjudged, that an appeal of robbery may be brought by 
the party robbed twenty years after the offence committed, 
and that he fliall not be bound to bring it within a year 
and a day, as he muft do in appeal of murder. 4 tern. 16. 
But the courts of law would now fcaree permit a profecu¬ 
tion after fitch a length of time, unlei good caufe could 
be (hewn why it had not been fooner commenced, as 
that the offender had fled the kingdom, and was but juft 
returned, VSc. If one man robs feveral perfoni, everyone of 
them may have appeal likewife if the robber ht attainted 
at the fuit of one, he lhall be tried at the fuit of the mil, 
fo is their appeals were commenced before the attainder,; 


Dan*. Air. 494. In appeal of robbery, rhe plaintiff muft 
| declare of all the things whereof he is robbed, or they 
fhall be forfeited to the king; for the appellant can have 
restitution for no more than is mentioned in his appeal. 

3 loft. 2 *7. By the Year-book at Ed. 1. 16* Reftitu- 
tion of goods was granted upon an outlawry* in appeal of 
robbery ; but a perfon having preferred an indictment 
againft a robber, and afterwards an appeal, on which he 
was outlawed, the plaintiff moved to have reftitution of 
his goods, and it was denied. 2 Leon. 1 o 3 . If the count 
or declaration in appeal of byghry be fufficicnt, and the 
defendant is convi&e^ at the fuit of the party upon the ap¬ 
peal; he lhall not be again impeached for the fame offence 
at the king’s fuit. 4 Rep. 39. By Stat. 2 1 H. 8. cap. 1 \. 
the like reftitution of ftolen goods may be had on indict¬ 
ments after attainder, as on appeals: and appeals of rape 
and robbery are now much out of ufe ; but the appeal of 
murder ftill continues, and is fometimes brought. Fide 
as to appeal Black. Com. 4 F. 308, fcfr. and Hawk . 
Pleas of the Crown, tit* Appeal, where the fubjeft is fully 
treated, and in a very mafterly manner, 

$Pf)CAl to Iflomc. This was ever efteemed lb great an 
interruption to national juftice, that even at the time the 
Roman, Catholic religion was the religion of this kingdom 
it was prohibited. By the Stat. 24 Hen. 8. appealing to 
Rome incurs the penalty of a pramunire: and it is made 
treafon by 13 Eliz. cap. 2. 

Where an appeal in an eccleftaftical caufe is mode before 
the biftiop, or nis commiffary, it may be removed to the 
archbiihop $ and if before an archdeacon, to the Court of 
Arches, and from the Arches to the archbiihop; and when 
the caufe concerns the king, appeal may be brought in 
fifteen days from any of the faid courts to the prelates in 
convocation. 24 H. 8. c. 12. And the Stat. 25 H. 8. 
cap. 19. gives appeals from the arch bilhop’s courts to the 
king in Chancery, who thereupon appoints comtniffioners 
finally to determine the caufe; and tmsis called the Court 
of Delegates: there is alfo a court of commiffioners of re¬ 
view ^ which commiffioh the king may grant as ftipreme 
head* to review the definitive fentence given on appeal in 
the Court of Delegates. On taking away thefopremacy of 
the pope in this kingdom, this power was lopged in the 
crown, as originally belonging to it. 4 In ft. 340. The 
dean of Wells was deprived of his deanery, by the com¬ 
miffary of the bilhop of Bath and Wells, from which fentence 
the dean appealed 10 the archbiftiop, who affirmed it; and 
thereupon he exhibited an appeal, to the king in Chancery, 
but found no relief, for the king granted the deanery to 
one Turner. But anno 1 Mar. the deprived dean obtained 
another commiffion to the Delegates, and by their fentence 
was reftored to his deanery; and after the death of queen 
Mary, I Eliz. Turner had a commiffion of review, and he 
was reftored,. though it was infilled there ought to be no 
farther appeal. Dyer 273. In the 39th year of queen 
Eliz. fentence being given in an eccleftaftical caufe, the 
party againft whom had, appealed to the archbiihop, fcfr. 
who affirmed the fentence; then he appealed to the Dele¬ 
gates, and they repealed both the former fentonces: on 
which the queen granted a commiffion ad revidendum the 
fentence of the Delegates, and it was held lawful. Crt. 
Eliz. 571. The bilhop of Winchefter is made vilitor of 
Magdalen college in Oxford} by whom the president of 
the faid college was deprived, who appealed to the queen, 
in Chancery: refolved, that the appeal doth not lie* for 
'tis out of the ftatutes 24 £1 25 H. 8. Dyer 209. See 4 
Mod. 106. See Admiral. 

9 ppeacance* In the law fignifieth the defendant’s filing 
common or fpecial.bail, when he » arrefted on any pro¬ 
cess out of the courts at Weftminfter; and there can be no 


appearance in the court o fB.R. but by fpecial or common 
bail. There are four ways for defendants to appear to 
actions; in perfon, or by attorney; by perfons of foil 
age; and by guardians, or next friend, by infants. 
stow. t6fi., 

*jByqthe Common law, the plaintiff or defendant, de¬ 
mandant dr tenant, coul^not appear by attornew without 
the kingY Ipnciftl warranty by writ or letters patent, but 
ought to follow hit fuit *iu his own proper perfon; by 
reafon whereof there were but few foits. Co. Lit. 128. 
2 Inft, 249. But it is now the common courfe for the 
1 , plaintiff 
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Wmtiff or defendant. In all manner of attorn where be.not refponfible or fufpiciou., the judgment will be fa 
here may be an attorney, to appear by attorney, and pat afidt; for otherwife the defendant baa no remedy, aod 
* n «» warrant without any wm from the king for that any one may be undone by that means, i Sail 86. 

fMMMfe alteufAM -11 -JlT _ _I A. . i f . ... v . 


purpofe. And therefore, generally, in all tfSons teal, 
perional, and xnixt, the demandant or plaintiff, tenant 
or defendant, may appear by attorney. F. N. B. a 6. 

But in every cafe, where the party Hands in contempt, 
the court will not admit him to appear by attorney, but 
oblige him to appear in perfon. As if he comes in by a 
ttpi corpus upon an exigent. F. JT. B. Or, if he be out¬ 
lawed. a Cro, 462, 62^1^ 

But by Seat. 4 &P 5 W. Ef M. r. 18. Perfons outlawed 
in any cafe, except for treafon or felony, may appear by 


Attachment denied by the court again# an attorneys 
who appeared for the plaintiff without a warrant; but 
laid an a&ion on the cafe lies. Comb . 2. 

In s&ions by original, appearances mull be entered with 
the Filazer of the county ,* and if by bill, they lhali be 
entered with the Piothonotary: and appearances and com* 
mon bail are to be entered and died by the defendant 
within eight days after the return of the procefs, on 
which he was arrcfted, &t. on pain of forfeiting $/, 
to the plaintiff for w^ich the court Hi all forthwith award 


attorney to reverie the fame without bail; except where judgment and execution. 5 & 6 W. IBM. c. 21. If the 


fpecial bail (hall be ordered by the court, 

In all cafes where procefs iffues forth to take the per¬ 
son's body, if a common appearance only, and not fpecial 
bail is required, there every fuch perfon may appear in 
court in his proper perfon, and Ale common bail. 
till. Abu 85. Hill. 22 Car . B. R. 

In a capital cafe the party mu# always appear in per¬ 
fon, and cannot plead by attorney: alio in criminal of- 


defendant does not appear and find bail, the plaintiff’s at¬ 
torney is to call upon the iheriff for the remrn of the 
writ, whether the defendant be arre#ed, or ntf ; and pro¬ 
ceed accordingly. 

On two nibils returned upon a Jcire IBoaliasJartJterias* 
they amount to a Jcire feci, and diejfl&intiff giving role, 
the defendant is to appear^rf udepent ihall be had 
again# him by default: and where a: defendant doth not 


fences, where an aft of parliament requires that the party I plead after appearance, judgment may be had again# him. 


fhould appear in perfon; and likewise in appeal, or on 
attachment. 2 Haw f. P. C. 141, 373. 

On an indictment, information or a&ion, for any 
crime whatfoever under the degree of capital, the defen¬ 
dant may, by the favour of the court, appear by attor- 


Style 208. Upon a party’s appearing, errors in writs are 
%i many cafes falved, and the party may be obliged to 
anfwer as if there had been no fuch error. 2 Hawk. 302. 
Where the fir# procefs in an inferior court is a capias 
which ought not to be, it is falved and made good by^- 


ney; and this he may do as well before plea pleaded, as pearanee 5 for the defendant hath by his appearing admit- 
in the proceeding after, till convi&ion. 1 Lev. 146. ted the writ to be legal. Lutw. 954. For, in inferior 
1 £ 5 • A Dyer 346. Cm. Jac. 462. courts, regularly a plaint fhould be levied, and fummons 

If hufband and wife are fued, the huiband is to make i/Tued, -and returned before fuing forth the capias* On 
attorney for her. 2 Sound. 213. appearance, a writ hath had its end, and the plaintiff ihall 

If an ideot doth fue or defend, he cannot appear by, declare: alfo an appearance takes away all difeontinu- 


guardian, proebein amie , or attorney, but mu# appear in 
proper perfon; but otherwife of him who becomes non 
compos mentis ; for he ihall appear by guardian if within 
age, pr by attorney if of full age. Co. Lit . 135. b. 2 
Inf. 390. 4 Co. 124. 

A corporation aggregate of many perfon® cannot appear 
in perfon, but by attorney , and fuch appearance is good. 
10 Rep. 33. in the cafe of Sutton 9 s Hofpitsd. 

If a man is bound to appear in court on the fir# day of 
the term, it (hall be intended the fir# day in common un- 
derftanding, miz. the fir# day in full term. 1 till. 83. 
% Leon. 4. In cafe the defendant’s attorney doth receive 
a declaration again# his client from the plaintiff’s attor¬ 
ney ; this obliges the attorney to appear tb it: and if an 
attorney has a warrant from the defendant to be his at¬ 
torney in a fuit depending in B. R: and he files common 
bail accordingly; it has been held, that he mu# appear 
by that warrant in all fuits again# the defendant in the 
lame term; provided declarations are filed in the office, 
and copies delivered to the defendant, or his attorney, 
who filed the bail, before the end of the term his bail is 
filed. For the defendant being, after appearance and bail 
put in, fuppofed to be in cvfody of the marjhal, the attor¬ 
ney that appears for him is bpnd to receive any declara¬ 
tion that is brought again# him during that term. Comp, 
Attorn. 

Attornies fubferibing warrants to appear, are liable to 
a penalty of 5 1. and attachment, upon non-appearance. 
And where an attorney promifes to appear for his client, 
the court will compel him to appear and put in common 
bail, in fuch time as is ufual by the courie of the court; 
and that although the attorney fay he hath no warrant for 
appearance: nor (hall repealing a warrant of attorney, to 
delay proceedings, excufe the attorney for his not appearing, 
who may be compelled by the court. 1 UR. 83,64. The 
defendant's attorney is to file his warrant the fame term he 
appears, and the plaintiff the term he declares, under pe¬ 
nalties by Seat. 4 ^ 5 Ann. cap. 16. 

An attorney is not compellahle to appear for any one, 
unlefs he take his fee, or back the warrant j after which 
tile court will compel him to appear. 1 Satk. 87. 

If an attorney appears, and judgment is entered again# 
his client, the court will not fet afide the.judgmert, tho’ 
the attorney had no warrant, fl if the attorney be able and 
refponfible; for the judgment is regular, and the plaintiff 
is not to fuffer when in no default; but if the attorney 
4 


ance, and bad procefs before it. Jenk. Cent . 57. 

By late ftatutes, where a defendant is ferved with a 
copy of procefs, in a&ions of debt, f£c. under 10 L a com¬ 
mon appearance (ball be entered, or common bail filed by 
the plaintiff, if the defendant doth not appear within 
eight days after the return of the writ; on affidavit made 
or the fervice of the procefs. St at. 12 Geo. 1. c. 26. 
And a notice ihall be indorfed on the copy of the procefs, 
of the intent and meaning of the fervice, for the defendant 
to appear, &c. by 5 Geo. z. c. 17. 

A wife may appear without her huiband. WRf Rep. 
part 1. 264. A man may appear before the return of a 
capias ad refpondendum. Id. 39. For the appearance is 
to the fuit. 

Appearance in perfon and by attorney are verjr dif¬ 
ferent. Vide 1 Sid. 93, 322, 392. 4 Rep. 71, 1 

Lent. 80. Ray. 59. 

Appearance by guardian and next friend. Vide /«- 
fonts, fire. 

nfcaitt, (appendens) Is a thing of inheritance, be¬ 
longing to another inheritance that is more worthy. Asan 
advowion, common, court, &c. may be appendant to a 
manor: common of filhing, appendant to a freehold: 
land appendant to an office: adeuc ju church to a houfc- 
&c. But land is not appendant to lan^^ both being cor¬ 
poreal, and one thing corporeal may be appendant to 
another that is corporeal $ but an incorporeal thing may 
be appendant to it. I Inf. 121, 4 Rep. gfi. %a*v. 
Abr. 500. A fore# may be appendant to an honour; 
and waifs and eftrays to a leet, 1 Co. Inf. 367. And 
incorporeal things, advowfons, ways, courts, commons, 
and the like, are properlyj>arcel of and appendant to cor¬ 
poreal things; as houfes, lands, manors, tBc. Flo W. 
170. 4 Rep. 38. If tenant in tail of a manor where- 
unto an advowion is appendant is diffeiied, and the diA 
feifor fufiers an ufurpation 5 by the diffeiffee’s ending in¬ 
to the manor, he is refioxed to die advowfon. 1 Lf. 4^. 
But if one diffeife me of common expend## belonging to 
my manor, and during the difieUin I fell the manor; by 
this the common is extin# for ever. 4 & 3. 21. 11 
Rep. 47. Common of eftovers cannot be appendant to 
land; but to a houfc to be fpent there* 1 Inf. 120. 
Bythegrant of a meffuage, die orchard and garden will 
pafs wsappendant. 

Appendants are ever by preferiprion, and this makes a 
diftin&ioa between appendants and appurtenances, for 

appur- 
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rnmimmm mty hemmed to Me tafes dt this day; 
»f if a Mtft at this duy grant to t man and hi# Mr% 
common id fnch a moor lor hi# beefts, levant or couching 
n£0* hi# manor; or if he graht to another common or 
clover# or turbary in fee-fimpk, to be burnt or fpeht 
within hi# manor; by theft giants, theft coramoh# are 
appurtenant to the manor, and Ihall pafs by the grant 
thereof; in the Civil leer it is called adjuntlum. Co* Lk. 
121* A 

What things may he appendant, vide Pk. Cm. 103; fi. 
104. 6 . 170. 

The appendages or pertinence# of an cftate; 
-~$imen earl of Northampton gave to the knight# templars 
his manor of Merton in cm* Oxen* cm omnibus appendix 
yfri/.^Kcnnet’s Faroeh. Antiq. 1 1 o, Hence our pentice#; 
m pent-hdifts, are called appenditm domus, &e* 

jUppranifok or apennage, (Fr.)'Is derived from appen- 
dtndo; or theob-wrt/i word apanage, fignifyieg a portion. 
It irnfed for a enrols part or portion; and is properly the 
ponton of the king’s yrn ge ger children in France , where, 
by a fundamental %w, cSSfod the law «f upennagis, the 
king’s younger fons have durables, counties, or baronies 
granted to them and their heirs, 13 c. the reverfion being 
referved to tht crown, and all matters of regality as to., 
■coinage, and levying taxes in fuck territories. Speltofx 
Gieffi 

mMHOmi, The payment of money at the fcale or by 
weight. — Dedie regt prafato appenfuram nowmb Ubrtirnm 
furijjtmi auriJuxta magnum pondus NormannsrutU. HIS. 
Elien. edit. Gale, L z* c. 19. - - 

Apple#, A duty is granted on all applet imported into 
Creat Britain, to 4 e paid before landing thereof by Stmt, 
10 Geo. 2. c. 27.' *i ' 

By what jneafufo apple# are to be fold, foe a Ann* St, 
t. c. ip ’• , ■' ■: *■, " ■' 

Appobfate, I# a word food M 'old *tod 

ggnifie# uHeii on, or prop up anythin#:* 
fngham atm. 127s. Mat. Farif. Chrtn. ' ■ 

1321. * 

Apporttte, To pledge or pmom^Aceeptti ft JWtiwr'As? 
Seims fumma non motitth NotmOnniam ills appofuit. JVra- 
irigmjbf lib. I. c. t. 

Apportionment, (apportbnamentnm) Isa dividing of a 
pent, fife* into parts, according a# the laud otftdf wnkh it’ 
iffues is divided among two or more. If a fwAjftt re¬ 
cover# part of the land, a feflec foall pay, having regard 
to that recovered, and What remain# in Hr 'heM#. 
Where the lefifor recover# part Of the fond; 
a forfeiture into part thereof; the rent AndM* aftidrtMed^ 

1 In/. 248. If a man leafts three acres, renderfog-font*' 
arwkafterwards grants away one acre, foe rent fliall be] 
apportioned. 1 %f. 144. Leffee for. yew* ieafef for 
years, rendring rent,* and after denies this emit to 
foiee perfons, mi# rent maty be appdriimd., DoM.Abr. 
505. If a leffee for life or pm 'ifotifo font, fwender* 
part of the land, the rant foal! be *$pd#toed.i but Where 
the grantee of a rent-c h a rg e pwrtbtfttipm of the fond, 
-there all is extinM^TBfor, 23 1. A re*t*hurgt> ifiTu- 
ing out of Und,«£oty not be apportioned : dm, Mu ibmgs 
entire, a# if one holds land# by fervfee twpny yearly to j 
the lord; at foch a ffotft, a horft, {jfr. 3 Idfi.tlp. But 
'if part of the fond; out of which a tie- 

fientisto the grantee of' the rent, * this foaflSI app&iibmd* 
mm* $oy. v ', Lt ' ■ 

A grantee of « 'tqm rafeidh# part of the mnt tu foe 
grantor thh doth not extisiguifo the reddttO^ 'but^'-'fludl' 
m amrihnedi for here tbe grantee deafodh the! 

land, cFnfo'the mu ,€^.vfir.“ tfft. ' : 0*t mMkfoif' df 
fond# oht of ^hich a rant if iftdng, %M mm. Hall for: ^ ■■ 
mrtkiti* Dated, d&r. joy. ^ AhJ ; ^hiUW; fond# fodd _„ 
« mMg mt era d^nd^'iipoufdfe^ one npfety 
orihe rrar foall be apportioned to *e fo& Mid* 

V pm of lands mdh irnmiwdM% 0 m 

s ‘foiH ■' i Ift‘;:ah of/theraht 

: "Afifo ^pirtot 4 m 'foddwh^'heha^ 

■lw. mi im 
and m 
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para of die land to which it I# apgftnddnt or appurtenant. 
wh$d*t Inft, 1^9. If where a perfob ha* common of pc/urt 
fim number* part of the land defeends to him; this being 
initife and uncertain cannot be apportioned.* but if it had 
been common certain, it foould have bttin appertiened. 1 
in/* I49* Conditions generally are intire, and cannot be 
apportioned by the aft of the party, 1 Self. Air* 227. 
A contra# may not be divided or apportioned, fo a* to fob" 
jeft a man to two aftions. 1 $m. 65. 

UppU^tUltl, (from the Ft* apportj Signifies properly the 
revenue or profit which a thtag*&rings in to the owner: 
and it was common!jpufod for a corody or penfion. ft 
hath alfo been applied to an augmentaritm given to an 
abbot out of the profits of a manor for his better fuppoSrt. 
—An quod propema modern prxdiSti nomine apporti, jptoS- 
bet anno prafato A* in Jubwtnthnm fuftentationis fuafebve- 
retitkr, &t. Anno 22 Ed. 3. 

Hfpfal Iff Abttfffe, The charging them with monfcy 
received upon their accounts in the Exchequer. Stat* 22 
& 23 Car . it 

Mpfflttm of goods are to be fwom to make true dp* 
pr*ifemeHt\ and valuing the goods too high, foal! be 
obliged to take them at the pace appraifid. Statute it 
Ed. 1, Sint* A#<m Burnet* 

Sppp#Hl|% (Fr.) A foe or profit apprentices is foe 
or profit to be taken t>r received; Anno 2 if 3 Ed. 6. 
cap. 8, 

9 pp#tntice, (npfrmkius, Fr. apprenti, from apprentice 
to learn) ^gnifiei a young perfon bound by indentures 
to a tradefman or artificer, who upon certain covenants is 
«o teach him his myftery or trade t theft apprentices are a 
kfod of bond-men; differing only in that they are ftmats 
by covenant, and for a Certain term; ufuafly feven years; 
add tfojty live for the moft part mere reputably; Smit&t 
t. M. f* bap)$* 

wiE bp proper under this head 'fo explains 


flrri, and in mkti mat* 
to nimatb'Ma* 



■ - t Mefoip h 
ntr \ emti mm &k mm 
tC’M* 'MUt.dfyitiv'm 
•y , thin ibdtr 

*obe agigned^t. ■ ■ 

III* MPhn ttadex map not be taerdfid without bdvibg 
farmed ad nppretificifldp. " 

IV. Mm apprentices map acquire feHltmm* 

V* Fer m/bdt qffneit tSep are pumfiaik* and Sm. 

t. It feelfo clearly agreed, font by the Common law in. 
fofos, ufidcr foe age of twenty-one years, can¬ 

not bfo^thMfidvfo apprexrdcei; in fuefe si manner as to 
intftfo fodfo foaflem to an nfoion of covenant, or other *e- 
tion a^aiiit foefo for departing from their fervice, or Other 
braafort of fofor indentaies; which makes it ncceRkry, 
according fo foe ufoalfoaftkO, fo get finneof foeir friends 
to be bound "for foe mithfol difeharge of their offices, 
actording to foe rtmre agreed on/ i t Co. 89. A . tin/. 
379, jtO. 3jSafo fijv Fettf/f. ij. And notwifoftaUd- 
ing foe fifth of BH*. t* 4* exrnfts, fort although pft- 
fons bound apprentices {hall be within age dt foe time of 
making theft ffidfcKtitms, they Jhcll be bound to ftrVe for 
foe years in theft isfoentura# jpfotafoed, as if they were at 
full age at foe time of making of them 9 it hafo been 
hM* font although an Infant may voluntarily bfod him- 
ftlf an apprentice, and if he continue an ajppvetvtke for 
ftven years, he foey hfoofoe benefit to oft his trade; yet 
fidfoer at foe Common law, nor by any words of the 
abovementioned ftatute, can a co\^nsmr or obligation of 
&:%£&&£'for his afofonfofohip, bind him ; but if he 
mififo arty eforaft him in his ftr- 


vlce, 

foiled 



> £0 here hftn pit- 
no remedy liefo 
fifob coyrtSfon Cor. Cm 1 . 179* 
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‘fiants; which covenants, by the cuftom of London, (hall 
' be as binding as if he were of full age. Moor 15.4. 
2 Bulft. 192. 2 Rol. Rtp. 305. Palm, 361. 1 'Mod, 

tyi, 2 Keb, 687. But a waterman's apprentice is not, 
within tJic cuitom of London, to bind hitnfelf being under 
twenty-one. Arg. and agreed by all. 6 Med. 69. Mich. 
2 Ann. B. R. in the cafe of Barber v. Dennis, 

A freeman’s widow may take a maid apprentice for fc- 
ven years, and inroll her as a youth; if* (he be above four¬ 
teen years old; and if an exchange woman, that hath a 
hulband free of Londotfc-'edlc fych apprentice, (he {hall be 
bound to the huiband ; and may fee made free, at the end 
of the apprenticejhip , if /he be then unmarried, hex Lon-, 
dinen. 48. 

By Stat. 5 Eliz. e. 4. fe&. 35. The juftices may com¬ 
pel certain perlon* under age to be bound as apprentices, 
p,nd on rrfuial may commit them, (At. And by Statute 42 
Eliz. e, 2. Churchwardens and overfeers of the poor may 
bind out poor apprentices, by aflent of two juftices of 
peace. And perfons receiving money witlrpoor appren- 
* rices, where money is given for placing fuch out, arc to 
give fccurity for repayment in (even years, for the bind¬ 
ing out others, (Ac. 7 Jac. 1. c . 3. And if any perfon ] 
ref life to accept a poor apprentice, he (hall forfeit 10/. 
Star. 8 iff 9 IK 3. Alfo juftices of peace and church¬ 
wardens, (Ac. may put out poor boys apprentice to the fea- 
fcrvicc. 2 Ann, c.6. 

As to the manner of their being bound— 

By the Statute 5 EL c. 4. fe&. 25. An apprentice muft 
be bound by deed indented* 

And as an apprentice can only be bound by deed, foit 
is necefTary, according to the cuitom of fome places,, that 
fuch deed or indenture be inmlled; as in Lmdm , if the 
indentures be tot imoiled before the chamberlain within 
a year, upon a petition to the mayor and aldermen, (Ac. 
a fiire fat' lhalf iflbe to the raafter, to Ihew caufe why 
not inrolled; and if it was through the matter's default, 

. the apprentice may fue out his indentures, and be dif- 
chaigcd; otherwife if through the fault of the appren¬ 
tice: as if -he would not come to prefent himfelf before 
the chamberlain, (Ac. for it Cannot be iwolled, unlefs the 
apprentice be in court and acknowledge it. 2 RoL Rep . 
305. Palm . 361. 1 Mod. 271. 

Indentures are likewife to be ttamped, and are charge¬ 
able with fevcral duties by aft of parliament. 

A duly of (id. in the pound under $0/. and I2<f. in the 
pound for fums exceeding it, given with apprentices (ex 
cept poor apprentices ) is granted by ftalute; to be paid 
in a month, within the weekly bills of mortality, and in 
any other part of Great Britain , within two months after 
indentures executed, (Ac. And if the full fum agreed be 
• not inferted, or the duty not paid, indentures (hall be 
void, and apprentices not capable of following trades; 
alfo the matters are liable to penalties. 8 Ann . r. 9. 9 
Ann . c. 21 

By the St at. 9 Ann. r. 21. If the matter fliall negleft 
to pay the duties within the time limited* he fliall forfeit 
50/. half to the king, and half, with full cotta, to him 
who fliall fue. 

And by the Stat. 18 Geo. a. cap. 22. fin. 23, 24. If 
he fliall negleft to pay the fpme as aforefeid, he fliall* be* 
Jides all other penalties, forfeit double duty. 

But there are feveral flatutes allowing further time to 
pay the duties, and ttamp indentures, thro' negleft omit¬ 
ted, (Ac. Stat. 6 (A 7 Geo . 1. r. 2. 3 Geo. 2, (Ac, And 

afts of indemnity of this nature are ufualiy patted every 
two or three years. 

By the 20 G. 2. tap, 45. fin. 5. If any matter, having 
forfeited the double duty, (hall pay the fame, and tender 
the indenture to be ttamped, within two years after the 


months after fqch payment, demand of his matter dou r 
ble the fum Con drafted for in the indenture; and, if nqt 
paid in three months after, may recover the fame by ac¬ 
tion at law, with full cofts. And the apprentice imme¬ 
diately after payment of the faid double duties, (if his ap- 
prenticeihip shall not be then expired) and fignifying by 
writing under his hand, that he defiles to be difeharged 
from his apprenticelhip, (hall be difeharged accordingly, 
and (hall have the fame benefit of the time he hath fcrVed 
as he would have had in cafe he had been aifigned, or 
turned over to a new matter. 

, Sen. 8. And where any profecution (hall be com- 
»mcnccd againtt the matter for the penalties, if the appren¬ 
tice ihall pay the double duty at any time in two years 
after the end of his apprenticelhip, 'he may thereupon ex- 
ercife his trade, and the indenture (hall be vripd, and may 
be given in evidence. * * 


/ 

wABedfor, 


determination of the apprenticelhip, and before fait hath 
been commenced for, the penalties, the indenture (hall be 
valid, and the penalties difeharged. • 

Sen, 6, 7. And if after the matter (ball have, forfeited 
the double duty, the apprentice (hall in the pretence of, 
or by writing under his hand ligncd in the prrfence of one 
witnefs, require his matter |o pay the lame, and. the 
matter ihall not do it in three months; and,fuch apprentice 
fliall at any, time within two years after rhe determination 
of his apprenticelhip pay the double duty, he may in three 


II. With regard to their being profiled for, &C-^ 

As by the Stat. 5 Eliz. the^ulticcs xjf peace have a 
power of impofmg an appm^uce op a mailer, in confe- 
quence thereof an indiftment lies for difobedience to their 
orders, either in not receiving, or receiving and after 
turning off, or not providing for fuch apprentice; for 
^tho* an act of parliament prekribes an eafier way of pro¬ 
ceeding by complaint; yet that does hot exclude the re¬ 
medy by indiftment. 6 Mod. 163. x Salk. 381. 

The juftices of peace may difeharge an apprentice not 
only on the default of the matter, but alfo on his own 
default; for in fuch cafe it is but reafonablc that the 
contrafts, which were made by their authority, fhould be 
diflblvcd by the fame power. Skin, 108. j Med. 139. 
3 Salk. 471. 

Juftices may net only difeharge apprentices , but may oblige 
the mafter to refund part of the money . 

It hath been held, that an order on the mafter to return 
money it good, tho* it js not averred that he had any with 
the apprentice; for the order being to return money, is 
as neceffary a proof of the receipt of it, as if it had been 
expref^ly alJedged : and in this cafe the court ftemed to 
be of opinion, that the juftices had jurifdiftion as to 
difeharging and obliging the matter to refund, as well in 
other trades as thofe mentioned in the ftatute; and that 
the juftices are not obliged in their orders to fez forth all 
the Heps they take in their proceeding, there being no¬ 
thing m the aft which makes it neceflary, and that there 
was a known and eftabliflied diftinftion between orders 
and convictions. Trin. 7 Geo. 2, in 2 ?* R. The king v. 
Amies , 


Juftices have likewifi a power to fettle differences between 
mafttrs and apprentices . 

Bv the Stat. 20 Geo . 2. c. 19. Any two juftices, upon 
complaint of any apprentice put out by thp parilh, or with . 
whom no more than 5/. was paid, of any mlfuftige, re- 
fufaj of neceiftry proviiion, cruelty, or other ill treat¬ 
ment by his matter, may furtBfcanahe matter' to appeiy^*- 
before them, and upon proof of the^m plaint on oath 
to their fatisfaftion, (whether the-matter be prefent or 
not, if fervice of the fummens be proved) to difchaige 
fuch apprentice by warrant or certificate, for which no fee 
(hall be pfcid: and on complaint of the matter againft any 
fuch apprentice, touching any mifdemeanour, mifcarriage, 
or ill behaviour, the juftices miy punifh the offender hy 
commitment to the houfenf correftion, there to be cor¬ 
rected and kept, to hard labour, not exceeding a calendar 
month; or otherwife by di(charging fuch offender. Either 
party may appeal to the feflious, and the determination 
there is to be final. By 3*1 C. 2. c, 11. This aft is ex¬ 
tended to fervants in husbandry, though hired for left 
than a year. 

With regard to the tff^mng pf apprentices, it hath 
been held, that an apprentice is hot amgnable. He can¬ 
not be boundner difeharged without deed, i Salk. 6$. 
pL y. Mich. 13 W. &. R. 

But though an apprentice is not afftgnalU, yet fuch af- 
flgnment amounts to s a contra£ between the two mafttrs , 
that tfee child Ihould ferve the latter. * Salk, 68. pi. 7. 
Mick 13 W. 3. B. R. Ccftor v, Ecclesparijh. 

Likewise 
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^ Likewife, by the cufloro of the city of London* m ap- 
pretitic^may be turned over from one mailer to another: 

• and if tftft mailer refufe to make the apprentice free at the 
end of the term, the chamberlain may make him free: 
in other corporations, there mult be a mandamus to the 
mayor, l$c. to make him free in fuch cafe, Dwrv. Abr. 
4?i. WooiVi Inji* 51. 

Efut it bath been held, that thp v jultices of peace have 
a j&ifdi&ion of difcha.ging apprentices, and may bind 
them to other mailers, that they cannot turn them over; 
and therefore an order that an apprentice, whole matter 
was dead, ihould serve the remainder of his time with, his 
matter's widow's rtrCond. huibarfU, was quaflied { beeaufe 
the ju dices have nothing to do about turning over an ap- 
"^prfnticc; and j^ha t tho* he allied to them, that could 
not gte theinajVifdidion. Comh. 324* , 

It lcS||5 agreed ,\hat if a man be bound to inftru# an 
apprenticnki* trade for feven years, and the mailer dies, 
that the conofctpn is difpenfed with, being a thing per* 
fonal; hut iffthe bu^und further, that in the mean time 
he will find hil^in mtSfr drink, and cloathing and other 
neceflfirics, here the death of the mailer doth not jdifpenfe 
with the condition, but his executors lhall he bound to 
perform it as far as they have aftets. t Sid, 21^ r i: 
KtB. 761,820* 1 Lew. 177. * 

But if a perfpn is bound apprentice by,a, juttic^ of peace, 
and the mailer happens to aie before* the term .expired, 
the jullices have no power to oblige his executor, by their 
order, to receive fuch apprentice and maintain him; for 
by this method the e^ecutcr is deprived of the liberty of 
pleading pknt etdminiftruwii, which he maydo, in cafe 
covenant be brought again 11 him, and mult maintain the 4 
apprentice, whether he hath affets '.,$p..Uot- Cartk: 431 . 
x Salt. 66. 1 Show. 405, • Itis^id'iihdwevor, ttote. 

executor or adminiftrator may hteto 

ter for the remaining part of $$*<)^,' 

But it isfaid, .that in this catq of t^'.ym^r*i ; dy|n|b 
the cuftom of Louden, the executor mm yutf Its** 
tice to another matter of the fame tradho, '?t, Salk 

Holt ch.J. , ■ , , ■/. 

Whatever an apprentice gains is fer the ufe of hi* 
y matter; and whether he was legally bound or no,, is not 
material, if he was an apprentice de fa£fa*-y$d &•;&$* For. 
inticing an apprentice to imbe?il goods* JTndhtoent will 
lie. r Soli. 380. A matter may be indi$bsd for not 
providing for, , or turning away an apprentice* If a 
matter gStes an appienticeliccnce to lcavchini,i^canno£ 
afterwards be recalled* Mod* Cef, yoi*., , A# "apipftedce 
marries, without the matter's privity,' .that ju&ijFy 

his turning him away, but he matt (H covenants, d 
font, 492, By the cuftom of the city of tods*,a freeman 
may turn away his apprentice for garaihg. Odd, 441. 
Though if a matter turns an apprentice away on account 
of negligence, X£c. equity may decree him, to refund part 
of the money given with him^ i /Vx* Rtp. 460. As 
ho apprentice can be made without writing j fo none 
may l>e difehargedbv his matter, b^by writing under 
his hand', and iri^Tme. allowance of 4 jufticepl peace, 
byftatutc. 4 * 4 * tfl.v 

‘ III* M tft the exereifag of trader , ' •! . 

By the Comnion law no man $4$ heprohihited to 
work in any lawful trade, or in more, triteMlijin one, at 
his fttcafure* it. Co* 53. !- X' r ;:, 

So that withdujt pn ael^parHa^en^^.a^' may be 
’ rettrained* either,from tetog w 

ding diver* myjbwies or, crate? .'Atete juft of; par* 

liauicnt made to rettrain any per^jp hermity'dull lift ta* 
ken ttii#ly, and not favourably a* a%made44 iftrm- 
ate of the Common hdr .' #mi f ’ 1 

; t%[ is oofiM by, the J"jfrfc 3 i *\;« Thajt 

• It ItakU not be Igwfatfto<w 

or Amt^ttpathcmiiA'^ IPs 


any .mil 

lmve^eett;'bp 
an appreil^i' 


y or. occhpattonr ;;s^; : pcd, ,cf need . ( 

1 'rf ,«r Pro! 

lit' up ^toeus;;.ievffn ' 

'manner I Af: ftp 
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apprentice, as is afdrcfaid; or Olfe having ferved as an ap* 
prentice, as is afbrcfaid, ihall or will become a journey* 
man, or hired by the year; upon pain that every perlbn 
willingly offending, or doing the contrary, fhall forf.it 
and lofe for every default forty IhilUngs for every 
month." 

It hath been ruled* that there are many trades within 
the general words and equity of this u£t, bchdes thufe 
which are particularly enumerated therein j ytt it feems 
agreed, and hath fpeogg^ib^eeji adjudged, that in every 
indi^ment, t$c, itmoil be a Hedged, that it was a trade 
at . the time tf miking the Jlntute, fur the words thereof 
are, any eretfi, mifiery t>r occupation* now u/cd> &c. from 
whence it feems to follow, that a new manufacture, 

' which tp all other purports* may be called a trade, is yet 
not a* trade within this ttatutp, 2 Salk, 6 it. Palm. 

\Skdp 1754 

Alfo it feOms agreed, that the a£l only extends to fuch 
trades as imply mitteiy and craft, and require foil and 
experience 1 that therefore merchants, hufbandmen, gar¬ 
deners, fyc. are not within, the ttatute; and on this foun- 
dation it hath been held, that A hemp-Jrefier is not within 
the, ttatute, as not requiring much learning or fkill, and 
being what every huihartdman doth ufc for his neceffary 
occauons. 8 Cs. 130. 2 Bulft* 190. Cro. Car, 49m 
It Is dearly agreed, that the tallowing the common 
trade; of a brewer, baker, or cook, is within the,ttatute, 
aft unflulfplncfs herein may be very prejudicial to the liven 
and healths of his majefty's fdbjefts; but it is at the fame 
time agreed* that the excrcifing of any of thefe trades in 
4 null's *own houfe or family, or in a private perfon's 
houfe, is not within the rettramt df the ttatute. 11 Co. 
■34* W* Cft, Car. 499* Hefot 83, 3«|. Moor $86* 

8 Co. I to* foalm. 542^, Lit* Hep. 251* Mridg* 141* 

But itihitb been field, that this ttatute doth not rettrain 

he had ten an ap- 

•:prebtke %bebrfprp' iit itemniiies,dl petty chap- 

men;A'I|w- ftteas became thiftlr -matters 

m* 0 im AiMfttaA beforft*^ Cartk,. 163. 

;■ ipanytmdesashehath worked 

at, efir ferved Ms an' apprentice tc,, for (even years. Wity 
J Up, part 2. 168. 

Ic haih'been refolvfcd, that there is no cccarton fer any 
afloat binding* bundiat the following. a trade for (even 
years,,is a fulcieofe qualification Within the ttatute. 1 

-MM?*'- 2 WI v 6 i 3 *; 

. By m ttatptca 2 F. W M, C. fx* 5 Elm. c, 4. Aliens 
; and dpibtcits 45 e rettrained, to ulc any handicraft pt trade 
thewtnwioned* unlef* they havp ferved feven years 
4® realm, under the penalty of 
40*, i Hw£ 13*. Biit it hath been adjudged, 

li^t'if.vdn a^pt^ntlce fervp feven years .beyond lea, he' 
ttudl be jt^ided jfrom the ptothuss of the ttatute* 5 Eliz. 
And fo if be ferves /even years, tho’ he was never bound. 
i Salk* apprentieds going into the may in the 

wars> r A|fiKfcft.up their trades in the County where 
bq*% ^^pflihey did not fervd «ut their times. Stat, 

‘ So it hati^^ecn held, ^ that lemng £ve years to a trade 
out of J&Bgltued rim! two m Exglaudf is lufiScient to fatisfy 
thc.ttftbxtes but that thAre mutt bo a fervioe, if a full 
tbp$ eitbfciii Mnflayli or opt of ' England 1 mid therefore 
fervinji five yeaw in any ^uotry, where by ftht. law of 
the costly morqi* not requited, will not qualify a man 
to. ufe the tirade fa/Mn$*ud* Co* in Liam and Bp 70. 

By ;*be 31 ro/^ 5* > ft&' > It is enaaed, 

, ** toofiug' ft trade without having been 

■ . b^pqghft>dpjlp hs tttall Aibfd and prolecutcd in the ge* 

or attlfes in the fame 
.committed., or oiher- 
* wiihtiaqhirad ^ nete mid d^emined io the alilfes, or 
geniftA^itoto iettioh* -of’to., peace in the fame county 


B ^all be: committed, or in the leet 
and not in any wife out 
rhte;i|toh'offence (hall happen or 

4f ttatute it hath been held, 
the King’s Bench or Bxchc- 
»r l^penmg in the. feme ccunty 
tohfft for the negative words of 

\'u - ,f '- -'X: ‘ ... the 
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iht ftatute are not, that fueh fixits fhall not bo brought 
in any other court, but. that the/ (hall not be brought in 
any other county ; and the prerogative of thefe high Courts 
(hall not be retrained without exprefs words, Cro. Jac. 
178. Hob. 184. 1 Salk, 373. 

But where the offence is in a different county, fuch 
fuiu in thefe, or any other courts out of the proper county 
fcein to be within the exprefs words of the ftatute. Hob . 
184, 327. Cro . Jac, 85. 

Infants voluntarily binding ri^felves apprentice, and 
coutimiing feven years, lhall haveSthe benefit of their 
trades; but a bond for their fervice A&il not bind them. 
Cro, Car, lyg, 

IV. As to apprentices acquiring fittlemeuts, it will be 

necejfary to confider the following fiatutes, 

By Stat. 13 & 14 Car. 2. e . 12. On complaint by.the 
churchwardens or overfeers within 40 days after any per- 
fen lhall come to fettle in any parifli, on any tenement, 
under 10/. a year; two j unices (one of whom to be of 
the quorum) may remove him to the place where he was 
la ft legally fettled, either as a native, houiholder, fo- 
journer, apprentice or fervant, for the fpace of 4.0 days 
at the leaft. 

By 1 Jac, 2, c, 17. and 3 fcf 4 W. tAM. c, ir. The (aid 40 
days /hall be reckoned, not from the time of his coming to 
inhabit, but from the time of his delivering notice in 
writing, and of thq publication of fuch notice in the 
church. 

And by the faid ftatute of 3 & 4 Will . M. c, 1 r. 
fetf. 8. If any perfon /hall be bound an apprentice by in¬ 
denture, and inhabit in any town or pari lb, fuch bind¬ 
ing and inhabitation (hall be adjudged a good fettlement, 
though no fuch notice in writing be delivered and pub- 


By 31 Geo, 2, e, 11. No apprentice boand by any deed, 
writing or contract, not indented* being firft legally 
ftamped, lhall be liabfe to be removed from the town, 
parifh or place where he or ihe lhall have been fo bound 
an apprentice, and refident forty days, by virtue of any 
order of removal, granted by two juftices of the peace of 
any county, lAc. or by virtue of any order of the juftices 
at their general or quarter feffions, by rtafon or on account 
of fuch deed, writing or contract, not being indented only* 

By Statute xa Ann. ft. 1. c. ift. fe 8 . 2, If anygerfon 
lhall be an apprentice bound by indenture, to any perfon 
redding under a certificate, in any parilh, townlhip, or 
place, and not afterwards having gained a legal fettlement 
in fuch parilh, tfc. fuch apprentice, by virtue of fuch ap* 
prenticelhip, &c. lhall not gain any fettlement in fuch pa¬ 
rilh, &e, but every fuch apprentice lhall have his fettlement 
in fuch parilh, Off* as if he had not been bound apprentice. 

And by the 9 fef 10 W. c, 11. No perfon, who lhall 
come into any parilh by a certificate, lhall be adjudged 
by any aft whatfoever to gain a fettlement in fuch parilh, 
unlefs he lhall bona fide take a tenement oigml. a year, 
or execute an annual office in fuch parilh; ^And confe- 
quently not by apprcnticefhip.) Vide (however) Ca. of 
Settlements 58. 

Where one is bound apprentice by indenture* it cannot 
be difchargtd but by deed or by fdfions, and a hiring after he 
is bound, or any confluences arifing upon fuch hiring, 
are inti rely void whilft the indenture fuofifli, and till it 
is defeafanced; for when an apprentice ferves 40 days, by 
virtue of the indenture, he cannot gain another fettlement » 
the' his mafter confents, becaufe he had a fettlement by 
the fervice under the indenture. Admitted per cur, 8 
Mod, 236. Pafch. 10 Geo, Buckington parifh v, Sevington* 

But binding an apprentice and ferving will not make a 
fettlement,' hut the fettlement mnft be by inhabiting, which 
cannot be but where the party lodges; per Forttfcue and 
Raymond J. a Id. Raym, Rep. 1731, S. C. by name of 
The Inhabitants of $. John Baptift in Devizes v. The inbee* 
bitants of Bifhops Cannings ♦ Vide Gafts of Settlements 
11S. pi. 159* ?>/*. 1724. B.R. 

A poor child being bound apprentice at A. wasaffigned 
over to another mailer that lived in B. held he Ihould 
gain a fettlement At B. where His fccond mafter lived, t 
Salk. 68. pi. 7* Mich. 13 // r . 3 . B.R. Cafior v. Aides 
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Upon a fpecial order of fellions the cafe was fctcJ* 
that an apprentice was bound to J. in one jMJt&n, but 
by agreement ferved B. in another parilh, and fthe fefiions 
fettled him with B. and by the court; He gains a fettle, 
ment in the laft place; for a per/bn may ferve his mafter 
in another parilh or place; and altho* he ferves another 
man, yet it is by confent of his mafter, and the benefit 
accrues to his mafter. Stran. 554.* Cdfcs of S. 1^3. 
Trim 9 Geo. 1. Between the parilhes of Allhallows on the 
Wall and St. Olave in Surry. 

The Jon was bound an apprentice to his father , and the 
father gave up bis indenture to the fon, and bound him out 
to a fervice into another parijh for a year, where he ferved, 
hut did not cancel the indenture, and becomiiv c?or_£he 

• _1_1 1 • 1 _ a . .» /• *.« , . . -- * 
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juftices ordered him laft legally fettled 
the father lived, becaufe the indentm 
his apprcnticdliip continued; per cut 
being cancelled, the obligation of 
tinues. 6 Mod. 190, 191. 

V. As to their punijhment fof^artic&a 
to be ohferved. That 

At Common law, a fervant or apprentice, without 
any^regard to age, may be guilty of felony in felonioully 
taking away the goods of their mafter, tho* they were 
goods under their charge, as a feepherd, butler, &c. and 
may at this day for any fuch offence be indicted, as for fe¬ 
lony at Common law; but at Common law, if a man 
had delivered goods to his fervant to keep, or carry for 
him* and he carried them away ammo furandi; this was 
confidertd only a breach of truft, but not felony. 1 
HalPs Hift, P. C. 505, 666. 

Bur now by the ftatute of 21 H. 8. cap. 7. It is enabled, 
that fervsnts guilty of a breach of truft in imbeziling 
money, goods, &c. delivered to them to the value of 40 £ 
or above, are guilty of felony: with a provifo neverthe- 
iefs that the aft do not extend to apprentices, nor to 
perfons under the age of eighteen years. 

By the aft of 27 If. 8. cap. 17. Clergy was taken away 
in this cafe, if the indictment were laid fpccially upon the 
aft of 21 M. ft* pud purfuaat to the feme, and by the aft 
a8 M ft* tap, 2. this aa of 21 H. 8. was made perpe¬ 
tual i, but by the aft of 1 Ed. 6. cap, 12. thefe afts were 
both repealed ; but again, by the aft of 5 Eliz. cap. 10. 
this-aft of 27 H. 8* was re-enafted and revived; but it 
did not revive the aft of 27 H. 8. for taking away clergy. 
But now by 12 Ann. cap. 7. clergy in fuch cafe is taken 
from Tafts committed in any hoa/e or crut-houfe, except 
as to apprentices under the age of fifteen years robbing 
their mafters. 1 Hale** P. C. 666, 667. 

The ftatute however extends only to fuch as were fer- 
vants to the owner of the goods, both at the time they 
were delivered, and alfo at the time when they were 
ftolen. 1 Hawk. P. C. 92. 

Therefore a receiver, who having received his matter's 
renu runs away with them; or a fervant, who being in- 
trufted to fell goods, or to receive a^ ey due on a bond, 
fells the goods, Csfr. and departs withtflb money, is not 
within the ftatute; but that a fervant wife receives his 
matter’s goods from another fervant, to keep for the 
mafter, is as much guilty as if he had received thein from 
the matter’s own hands V becaufe fuch delivery is looked 
upon as a delivery by the matter. Dyer 5. pi, 2, 3. * 
Inft. 105. I Hawk. P. C. 92. 

As to afprenticeflnfi yide Black. Com . 1 F, 427, 8. 

(appropriate, from the Fr. approprier) 
Is the annexing of a benefice, originally juris divini fcf & 
patrimonii0 nuBtm» to the proper and perpetual ufe of feme 
religious houfe, bifeoprick, college, or spiritual perfon, to 
enjoy for ever. And when appropriation is made, the 
patron is perpetual parfen, and ham perpetual ihftitutfon 
and indu&ion; fef the appropriation alone is a fuffeiene 
idmifiton, &c. Phmd\ 499* To make an appropria¬ 
tion, rite king’s licence is to he obtained in Chancery , the 
confent of the ordinary, patron and incumbent, where 
the church is fell, and of the dioccfen, and patron, if 
the benefice is void. Plowd. 496. 15 R. 2. c. 6. 

Appropriation made during the vacancy of the benefice 
is executed immediately; and when the church is* full, 
by apt words, the poteon is conftituted pnrfen, after h 

becomes 
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becomK^rpid. n Jit/, 1 I. An appropriation hwy be 
*by the kin^ alone, where he himfelf is patron: as when 
by letters patent he grants the advowfon which he is feifed 
of in right of his crown to a dean and chapter, (Ac. 
Plowed. 499. No appropriation can be made without li* 
ccnce of the king. 8 Repi 11. Nor may it be properly, 
unlcl's to a fpiritual per/bn capable of the cure: it may 
be to a bilhop, £2 fc. and his fuccelfors. Danv. Abr. 511. 

The a& of endowment by the bilhop might be made, 
cither in the affc of appropriation, or by a fubfequent a& 
and a ieparate inftrument; which is mentioned in this 
place* that in fearching for endowments in the regiftries 
j&ttJQtopsvor the court of augmentations, neither the 
one noMheVKrUhouid be negletted 3 for altho* a fepa- 
~>r inilrumAit of endowment may not be found, 
yet it is the endowment may have been made in 

the aft of appropriation. Gib/. 719. 

Upon the nUltingan appropriation, an annual penlion 
was refcrved and his fuccelTors, commonly 

called an indemnity, and' payable by the body to whom 
the appropriation was made. The ground of whkh re¬ 
servation, in an antient appropriation in the regiftry of 
the archbilhop of Canterbury, is exprelTed to be, far a 
recompence of the profits which the bilhop would otner- 
wife have received during the vacation of fuch churcjies* 
Gib/ 719. 

Where appropriations ftre made, a vicar is to be en¬ 
dowed to fern the cure : and formerly in licences of ap¬ 
propriation, it was exprelTed that the dioccfau Ihould alfo 
provide a convenient fum of money to be yearly paid out 
of the fruit.;, towards the fuftentation of the poor of the 
pariih. Star. 15 R. 2. <. 6. A vicarage endowed may 
not be appropriated; but it may be united to another 
church, or to a dean and chapter, or college, with the 
king’s confent. Hob . 307. 

A vicarage by endowment becomes a benefice diftinft 
from the parfonage. As the vieftr is endowed With fepa- 
rate revenues, and is now enabled by the law to recover 
his temporal rights, without aid of parfon or patron 3 lb 
hath he the whole cure of fouls transferred to him, by in- 
ftitution from the bilhop. It is true, in Tome places, both 
the parfon and the vicar do receive inftitqtion from the 
bilhop to the fame church, as it is in the cafe of fint- 
cures ; the original of which was thus: the re&or (with 
proper confent) had a power to intitle a vicar in his 
church, to officiate under him; and this was often done $ 
and by this means, two perlbns were inltituted to the 
fame church, and both to the cure of fouls, and both did 
actually officiate. So that however the reftors of fine- 
cures, by having been long excufed from refidence, are 
in the common opinion difeharged from the cure of fouls, 
(which is the reafon of the name); and however the cure 
is faid in the law-books to be in them babitualiter only 5 
yet in ftridlncfs of law, and with regard to their original 
xnftitution, the cure is in them adtualiter, as much as it 
is in the vicar. Gijfa? 19. 

The parfon, by making' the endowment, acquires the 
patronage of the vicarage. For in order to the appropria¬ 
tion of a parfonage, the inheritance of the advowfon was 
to be transferred to the corporation to which the church 
was to be appropriated; and then, the vicarage being de¬ 
rived out of the parfonage, the parfon of common right 
mail be patron thereof. So that if the parfon makes a 
leafe of the parfonage, (without making a fpecial referva- 
tion to himfelf of the right df prefen ting to the vicarage) 
the patronage 1 of the vicarage palfeth as incident 1 to it. 
But it was held in the 21 Ja* that the oarilhioners may 
preferibe for the choice of a vicar. And before that, in 
the 16 Ja. in the cafe of Shirley and Underbill it was 
declared by the court; that tho’ the advowfon ofi die vi¬ 
carage of common right is appendant to the redory, yet 
it may be appendant to a manor 3 as having been re- 
fervea fpcdally upon the appropriation. Gib/. 719. 

An appropriation cannot regularly be granted over, 
neither can it endure longer than the body fpiritual to 
which it was at fit# appropriated, bcctufeby the appro¬ 
priation nofc : ©niy^fet pm and tithes do pafa, which might 
be granted &w*^if*thar could be granted over, but it alfo 
giveth the ptrfbn, to whom the appropriation is made, a 
Ipisitttftl it makes him parfon of the church, 
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and fupplieth inftitutioh adit induffioh, which being tfcfi 
higheft parts of a truft, canfiot for that reafon be afligned 
over, and therefore every iitftrument of appropriation runs 
thus, (vix.J That they and their /uccefibrs lhall be parfons, 
and not they and their a/figns j for by the ufual words, 
that they lhall hold the church to their trwn u/e, they are 
made parlbns. Hob. 307- Upright verfus Gerardi 
But thofe to whom granted may make leafes of the 
profits. Plvwd. 40^Jf after an appropriation a clerk 
is prefented to th^inhop, and militated andindhftfcd, the 
benefice returns to its former nature, and the appropria¬ 
tion is difiblved. 7 Rep. 13; But if leflee for years of 
an appropriation prefents thereto* this di/appropriation 
fltall not bind him in the reverfion. Dams. 313. If a 
feme endowed of an advowfon appropriate prefents to it, 
the appropriation is diflTolved. 1 Jnft. 46. If a man re¬ 
covers the advowfon in writ of right* this difappropriates 
the church : and diffolation of the fpiritual corporation 
difappropriates an appropriation. Though appropriation 
cannot properly be made, except to fpiritual perforis, and 
their fuccelTors 5 yet by the ftatute 31 H. S. the king’s 
patentees (although laymen) are rendered capable of par- 
fonages appropriate of diflolved monarteries; but thefe are 
generally called impropriations. Appropriations have 
been judged an abufe and robbery of the church and pa¬ 
riih priclb, (Ac. Kernel*s Paroch. Antiq* 433. 

The form of a grant of appropriation . 

S Ciatss quod nos dedimus, £5" c. decant (A capitulo eechfia 
ctithedralis, (Ac. Advocation* reAoriet tcclefia: paro - 
chi alts, de, (A c. Habend. id tenend. (A c. ii/dem decano £2? 
capitulo (A /ucce/firibus /uis in perpttuum . Et ulterius/ciatis 
per prafentes quod nos de gratia noftia/peciaii ac author it ate 
nofir. regia fiiprema (A ecclefiafiUd, qua nunc fungimur , pro 
nobis , hetredious (A /uteefortbus nofiris cqnceaimvs (A licen¬ 
tious damns pfjtdiSt. dscttno (A capitulo (A /ucee/firibus /uis 
re&oriam £7 kckfiam pratdifl. quando per mortem , refigna - 
tionsm, vel deprivationem, aut per afiquem alium modum 
quemeunque <w atari contigeirit , immediate in /ms proprios u/us 
tenere fibs (A /ucct/foribus /uis in perpetuum pcjfint (A valiant 
ab/qtie mole fiat tone C2f impedimenta nofir 0, hteredum aut /uc- 
cefihrum uofirarum, ac hoc ab/que aliqua prafentatione, in * 
du&ieAfive admi/fione alicujus incumlenUs ad tandem rcEto- 
riask esnjptt in pofierum fiend*, ac ulterius . ? 

An appropriation by the patrim* or firft founder, is 
thus : Ego A. B. de, 6 c c. conce/fi eutejiam & advocathnem 
meant de H. cum terris IA decimis omnibus ad earn pertinen- 
tihus , decano de, tAe. 

Vide, on the fubjeft of appropriation , Black. Com . 1 V. 
385. 6. 

Cdmmurttortt, To difeommon, and in* 

clofe any pa^el of land, that was before open common._ 

Anno D. 1299. The prior and convent of Burcefter , 
granted to the re&or of AJherugge and the bon hommes of 
that place, quod fibi po/fint appropriare, IA includerc pro 
•vduntate jua tres acras de comntuni paftura in Blakethom . 
(Ac. Paroch. Antiq. 336? 

(approbare) To augment a thing to the ut- 
moll: to approve land is to make the bell: benefit of it, 
by increasing the rent, (Ac. 2 tnfi, 474. 

Spwonement Is where a man hath common in the 
lord’s wafte, and the lord makes an inclofure of part of the 
Warte for himfelf, leaving fufikient common with egrefs 
and regrtfs for the commoners. Keg. Jud. 8, 9. If 
there be not fufiteient common left lor the 'tenant, he 
may have it writ’of alfife, and lhall recover ta ble da¬ 
mages. St at. 3 £ 5 f 4 Ed. 6. c. 3. And a commoner 
may break down an inclofure, if the lord doth inclofe 
part of the common, and not leave ftifiicient room in the 
re^ttte, *Bttt if any, upon Juft title Of approvement, do 
make ft hpiige or ditch tor that jpurpofe, which afterwards 
is thioWm 'mmn in the night by perlbns unknown, the 
towns sdjtritting $$y lie drained to make fuch hedge, 
tAc. for which there if ft no&axter writ. Stat. 13 Ed. i. 
c. 46. 2 InJS 474, . Approvement is to be only by in¬ 

clofure; and the lord mdy not, by the ftatutes of approve*, 
meiit, dig pits for gravel, or coal, (Ac. z Roll. Abr. 90, 
p 403. 
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40£. 9 Rep . 11 z. Approvement may be made between 
neighbour and neighbour: though one of them dwell in 
another town, if the commons join together; and if the 
lord hath common in the tenant’s ground, ihe tenant 
may approve, z Inft. 475. The common is to be 
common appendant or appurtenant, to be fubjeft to ap- 
, and not common in grofs to a certain number, 
approvement is alfo ufed for the profits of the 
lands themfelves. Ctomp. Ju rifj^ \e.z. And the ftatute 
of Merton 20//. 3. makes mentiombK^nd newly approved. 
F. N. B. 71. Approvement ann. 43 'tilt*, c. 11. is the 
fame with improvement-— Idem approveamentum.— Cum 
omnibus approveamentis alt is pertinent Us fuss, Mon. 

Angl. 607. See farther title jntfoiurc, and Black . 
Com . 2 /'. 34. and 3 P. 240, 1 . 

$PP?OtKr, or |&?ober, (aptrobator) Is one that con- 
fefling felony committed by Jiimfelf, appealeth or ac- 
cufctn others to be guilty of the fame crime. He is cal* 
led approver in this fehfe, becaufe mult prove what he 
hath alledgcd; and that proof was by battle, or the 
country, at the eleflion of him appealed : and the form 
of this accufaiion you may find in Crom-1. Juft. 250. 
See alfo Bration, lib . 3. Staundf PL Cor . 52. If a per- 
fon imlidtcd of treafon or felony, not difabied to accufe, 
upon his arraignment, before any pica pleaded, and be¬ 
fore competent judges, confeffcth the indi&ment, and 
takes an bath to reveal all treafons and felonies that he 
knoweth of; and therefore prays a coroner to enter his 
appeal, or accufation againft thofe that are partners in 
the crime contained in the indi&ment; fuch a one is an 
approver . 3 Inft . 129. H . P . C. 192. Though the 

approver is fworn to difeover all treafons and felonies, he 
is not to be an approver but of the offence whereof he is 
ludl&cd: and this accufation of himfelf, and oath, makes 
liis accufation of another of the fame crime to amount to 
an indi&ment; and if his partners are convicted, the 
king is to pardon him, as to his life: but he ought not 
to be fuifered to continue in the kingdom. Coroners may 
award procefs to the fheriiF againft appellees in the fame 
count), on the difcovery of the approver: and the juflices 
of gaol delivery, iAc. have power to award procefs in any 
county to apprehend and try them. 2 Hawk. PL Cor . 
208. A man may be an approver againft any perfon 
within the realm, if there be fuch a perfon, andyie be 
named of the county where he dwells j but if there be no 
fuch perfon, the approver fhall be hanged for his falfe 
appeal. Ibid* 206. When a perfon hath once pleaded 
Not guilty, he caftlfet be an approver. 3 Jnft . 129. 
And perfons attainted of treafon or felony ihall not be 
approvers; their accufation will not then be of fuch 
credit as to put a man upon his trial. 2 Hawk. 205. | 
Vide 5 H. 4. cap . 2. as to charters of pardon. 

Infants under age of diferetion may not be approvers: 
and it being in the diferetion of the court to fuifer one to 
be an approver, this method of late hath fcldom been 
praclifed. But we have, in cafes of burglary and robbery 
on the highway, what feems to amount to the fame, by 
ftatutc; it being ordained, that where perfons charged 
with fuch crimes, out of prifon, difeover two others con¬ 
cerned in the crime, they ihall^have a pardon, &c. St at. 

5 Ann. c. 3 1 . 

4?ppiotoer0, Anno 9 H. 6. Bailiffs Of lords in their 
franchifes are called their approvers: and approvers in the 
marches of Wales were filch as had licence de venire tsf 
achcter beads, ISc. But by the Statute 2 Ed. 3. c. it* 
approvers arc fuch as are fent into counties to increafe the 
farms of hundreds, held by fheriffs. Such perfons 
as have the letting of the king’s demefnes, in fmall ma¬ 
nors, are called approvers of the king (approbatores regis) 
anno 51 H. 3. And in the Stat. 1 Ed* 3. c. 8. Sheriffs 
are called the king's approvers. 

^pppiarc. To take to his own ufe or profit, viz. do- 
mini vaftorum IS bofeorum, &c. Appruare ft poJJ'unt de 
vaftis , iftt. W. a. c. 20. 

$ppiirtcnimct0, (pertinentsa) Derived from the French 
appartsnir, to belong to, fignifyahinga both corporeal and 
incorporeal appertaining to another thing as principal: 
as hamlets to a chief manor; and common of pafture, 
pifoary, & c. Alfo liberties and fervices of tenants. Brit, 
cap. 39* If a man grant common of eftovers to be burnt 


provemeni 
The word 


in his man Or, thefe are appurtenant to 
tilings appurtenant may be granted at this 
121. Common appurtenant may be to a 
t$c, OutJioufes, yards, orchards, and gardens are ap¬ 
purtenant to a meffuage; but lands cannot properly be 
laid to be appurtenant to a meffuage, 1 Lill. Abr. 91. 
And one meffuage cannot be appurtenant to another. 
Hid. Lands cannot, in the true fc nfe of the words cum per¬ 
tinent Us i be appurtenant to the houfe ; but the word per¬ 
tinent may be taken in the fenfe of ufually letien or occu¬ 
pied with the houfe. Plowd. 170. Lands fhall pafs in 
a lcafe or devife of a hbule'with the appurtenances, as 
pertaining to the fame, when it hath been u fefe-om d. ore n- 
pied with it ten years or more ; whidfci»...judged a fufti- 
cient time to make it appertaining £0 the hou$. Cro. 
£/. 704. _ •' 

By the later authorities* lands will nq#>pafs by the 
word appurtenances , but only fuch thigg^which do pro¬ 
perly belong to the houfe; as whoftli mjfn was feifed of 
two houfes and of eighty acres £f land&elonging to one 
of them, known by a particular name, and made a feoff¬ 
ment of the houfe and eighty acres to B. B. who made 
another feoffment to the faid feoffor, by which he took 
bacl. the fame houfe and lands, and forty acres more by 
another name ; and about ten years alccrwards he deviled 
this* houfe and all the lands thereunto appertaining , to his 
youngeft fon ; adjudged, that tho' he njed thofe forty acres 
with the houfe for ten years and more, yet it would not pafs 
by thefe words thereunto appertaining , becaufe they were 
conveyed to him by a new, name. Palm . 375. Ltftus 
verfus Baker. Gcdb. 352. S. C. reported by the name of 
Knight'b cafe. Cro. Car. 57. Hearn verfus Alien, S. P. 
Hutt . 85. S. C. Litt. Rep . 8. S. C. 

Lands, a common, &c. may be appurtenant to a 
houfe; though not a way. 3 Salk. 40. Grant of a ma¬ 
nor, without the words cum pertinentiis, *tis faid will pafs 
all things belonging to the manor. Owen's Rep . 31. 
Where a perfon hath a meffuage, &c. to which eftovers 
are appurtetsant , and it is blown down or burnt by the a t\ 
of God ; if the owner re-edify it, in the fame place and 
manner as before, he fhall have the antient appurtenances. 

4 Rep. 86, A turbary may be appurtenant to a houfe ; 
to a feat in a church, tire, but not to land; for the things 
mull agree in nature and quality. 3 Salk. 40. Vide 
tit. Appendant, and fee Plo. Com. 103. b. 104. b. 170. 
Alfo vide Com. D. X V. tit. Appendant and Appurtenant . 

| ftquage, (aquagium, quaji aquas agium, i. e. aquasdudtus 

& aquasgangium) A water-courfe.- Non liceat alicui 

de castero facere tlammas vel fordas ant alia impedimenta in 
aliquibus landcis , watergangiis , foffutis five aquagiis com- 
munibits in mo rife0 pra'di&o. Oi din. Marif. de Romney 
fa&. temp. Hen. 3. & Ed 1. p. 72. 

&nib4Ut, ( ad curiam demini ) Was intended of thofe 
who held by the tenure of ploughing and tilling the lord's 
lands within the manor. Spelm. Glojf. 

3 trace, (angl.) To rafe, fronyjje French arracher , 
evellere. 

28 ttlbO> In arabo conjurare , i. e. To make oath in the 
church, or fome other holy place; for according to the'" 
Ripuarian laws, all oaths weie made in the church upon 
the relicks of faints. 

3 rdtrnm Ccvr*, As much as can be tilled with one 
plough .-—Hoc masurium eft 30 aratrorum. Thorn, anno 6 16. 
Aratura terras the fervice which the tenant is to do for 
his lord in ploughing his lanC 

$YbftratO?, (Lot.) Is a private extraordinary judge 
between party and party, chofen by mutual conient, to 
determine controverfics between them. Weft. Symb. fed. 
z 1. And arbitrators are fo called, becaufe they have an 
arbitrary power; for if they obferve the fubmifiion, and 
keep within due bounds, their fentences are definitive, 
from which there lies no appeal. 1 Roll. Abr. 251. 
The award of arbitrators is definitive, and being chofen 
by the parties, they arc not tied to fuch formalities of 
law as judges in other cafes are; and yet they have as 
great power as other judges to determine the matters in 
variance; but their determination mu ft be certain, and it 
is to be according to the exprefs condition of the bond 
by which the parties fubmit themfelves to their judgment, 
i Nelf. Abr. 234. Dyer 356. The Chancery will pot 
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/ give relief the award of the arbitrators , except it 

^ be for corruption, &c. And where their award is not 
flridtly binding by the rules of law, the court of equity 
can decree a performance.' Chanc. Rep . *79. 1 Vern. 

24. But when arbitrators make their award upon one 
day, they cannot make another award between the parties 
on any other day j nor can they do it part at one time, 
and part at another, altho* all the times are within the 
fubmiflion. 26 Hen, 6. 52. 39 Hen . 6. 12. Yet the 

arbitrators may agree upon a thing one day, and of an¬ 
other thing another time, and at l%(t make an award of 
the whole. 47 Ed. 3, 21* 2 Mod, Entr. Engl. 262. 

Wh^v.-vlitrcv^is but one arbitrator, which happens, 
where the matter is. referred to two, and they cannot 
agree, but lq^vc it to b^determined by a third perfon, it 
is called an J^trage. 9 Rep. 98. But the arbitrators 
are to refufe, aiXdedare they will make no award, be¬ 
fore the umpire fhPfrfMj Oc eed: though an umpire’s award 
(hall be good wh^ ttw^arbitrators make a void award, 
which is no award. % Lill, Abr, 170. It is faid an um¬ 
pirage cannot be made till the arbitrators time is out ; 
and if any other power be given to the umpire it is not 
good, for two perfons cannot have a feveral j 
at one time. 1 Mod. Rep . 15 
The arbitrators are perfons indifferently chofen, to de¬ 
termine the matters in controverfy according to their own 
minds, whether they be matters of law or fadt; infants, 
perfons excommunicate, outlawed, k$c. may be arbitra¬ 
tors ; for every perfon muff ufe his "own discretion in the 
choice of his judges, and being at liberty to chafe whom 
he likes bed, cannot afterwards objeft the want of ho- 
nefty or underftanding to them, or that they have not 
done him juftice. Weft. Symb. 2 part , fe£i. 27, 

The arbitrators are perfons truffed with the authority, 
and it is not within their power to affign it. 

Neither natural nor legal difalilhies do hinder any one 
from being an arbitrator; if they are incompetent judges, 
-the fault is in thofe that chufe them. 

Before we difmifs this article, it will be neceffary 
briefly to conftder, nvhat things may be fubmitttd to arbi¬ 
tration, and by whom. 

It is held clearly, that all chattels perfonal, and per- 
fonal aftions, fuch as trefpafs, confpiracy, maintenance. 
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and things of an uncertain nature, may be determined by 
arbitration, and the right transferred by naked award, 
though the fubmiflion were not by deed; for tbefe being 
transferable by the party himfelf without any Solemnity, 
whatever the parties thcmfelves could do, may be done 
by the arbitrators, who are their fubffitutes, and ftand in 
their place; and if on thefe fubmiflions without deed, 
the arbitrators award one party a film certain, he may 
bring an adlion of debt for it; but if the award be of 
doing feme other thing, which is beneficial to him, he 
inufl have his adlion on the cafe. 22 Hen, 6. 39. 9 Co. 

78. l Roll. Abr. 242. 

Bonds are generally <a«ecated and exchanged between 
the parties at variance, to perform the award, for the 
^nqnperforxnancc of which adlion of debt may be brought 
' onthe bond. The defendant may pray oyer of the b nd 
and condition, and then plead according to the nature of 
his cafe, and the plaintiff reply thereto, or demur, *as oc- 
cafion requires; fe that the whole of the cafe will by 
thefe means come before the court. # 

A debt on a fpccialty or reegrd, tho’ certain, may be 
fubmitted and transferred by an award, among ft other 
things , but not by itfelf. 1 Lev. 192. But freehold, or 
inheritance of lands, cannot be determined by arbitra¬ 
ment ; and therefore there cannot be a partition by an 
awatd; for freehold doth not pafs without livery, i 


Roll. Abr . 242. Bo the intereft of ai\ eftate for years 
cannot be transferred by an award $ for it is a chattel real. 
1 RclL Abr . 242. Contr. Dyer 183. a. in marg. 2 Leon. 
104. Cro. Eliot. 223. 

If a man be. bound to Band to an awar<^ and the 
arbitrators make an award, that land /kail be conveyed} 
if the party refufes the conveyance, he forfeits the obli¬ 
gation. 1 Roll. Abr; 244* So, if an award be, that one 
ihall pay fo much in ffmsfadion of a fpccialty; though 
the fpccialty is not thereby difcharged, yet if he com* 


merices an adlion upon the fpecialty afterwards, he forfeits 
his obligation* 1 Roll. Abr. 242. 2 Cro. 447* 

An annuity is not determinable by award, for it is 
reckoned in nature of a freehold, and therefore cannot 
pafs without the deed of the party. 9 Hen. 6. 6o. 14 

Hen. 4. 19. 3 Hen. 4. 6* 1 Roll. Abr. 266. 

It has been doubted, whether 1 cafes for years, being 
chattels real, could be transferred by award; therefore 
it feems fafeft when the oO»veify relates to thefe, that 
the parties be bound iq^nutual obligations to perform the 
awards and then if the arbritators award that one Ihall 
affign, transfer, &c. the leafe to the other* if he refufes, 
he forfeits his obligation* 1 Roll. Abr. 242. 9 Co. 78. 

6 Co. 41. 

Caufes criminal are not arbitrable, becaufe they ought 
to be punilbed for the common good. Weft. Syinb. part 
33. 

Alfo caufes matrimonial feem not arbitrable, becaufe 
marriage ought to be free, and religion difallows the fe¬ 
vering thofe whom the church hath joined. Weft. Synth . 
part z.feQ. 33. 1 Roll. Abr. 2$ 2. But the damages 

*. rc \ s ? ot 1 a P er ^ on foftained by a promife of marriage, or any thing 
jurifdt&iei|# relating to a marriage portion, may be fubmitted. 10 
Ed. 4. 2. 

Debts due by fpccialty cannot be difeharged by na* 
ked award; but if the fubmiflion were by bond, the 
award would be a good bar, for one fpecialty may be 
diflblved by another. 1 Hen. 7. 16. b. Dyer 51. 6 
Co. 44. 

A certain and fixed debt is not difeharged by an award, 
but the etld and defign of an arbitration is to reduce 
uncertain debts and duties to a certainty; and to award 
a man a certain debt is to give him no more, nor do any 
greater thing for him than was done before, for now he 
can have but an adlion, and that he might have had before, 
and to give him iefs than he had before is to do him a 
manifeit inj office, which the arbitrator cannot do. Cro , 
Jac. 99, 447, 647. 3 Hen. 4. 4. 4 Hen. 7. 6. 10 

Hen. 7* 4. I fall' Air. 264. 

Submtffions arc likewife general; a« of all controversies, 
debts, dues, bV. and here the arbitrators are not obliged 
to determine all matters difclofed, but their arbitration 
of feme things will be good, tho’ they leave other things ' 
undone; but where the fubmiflion is fpccial or condi¬ 
tional, ita quod an award be made of all controverfies 
depending, they ought to determine all matters whereof 
they have notice, becaufe here by the exprefs words of 
the authority, 1 do not own his determination, unlefs all 
matters in controverfy are fettled; and therefore to de¬ 
termine one without the others, is to a& contrary to the 
authority ; but if upon fuch a fubmiflion, the arbitrators 
make an award 1 but of one thing, it Ihall be intended 
there were no others to make an award of, unlefs the 
other fide (hew there was, and that the arbitrators had 
notice thereof. Cro. Elisc. 830. Cro. Jac. 200, 355. 
8 Co. 98. Dyer 216. x Roll. Abr. 257* 1 Sand. 32. 

I Mro*wnl>6$. 

As to the perfons viha may fubmit to arbitration , it is to 
be obferved, that * 

Perfons that cannot contratt, cannot fubmit to arbitra¬ 
tion, therefore femes covert, and perfons compelled by 
thread and imprifooment cannot fubmit. 9 Ed. 3. 23. 
10 Hen. 6. 14, 19. Latch 27. 

The hulband may fubmit the chattels he hath in right 
of his wife to an aiyard, for he may difpofe of them. 
Style 351. March fly 78. 

If the hulband fubmits to arbitration the chattels the 
wife hath as executrix or adminiftratrix, this Ihall bind 
the wife, becaufe the wife cannot perfenate any one with 
out the hulband during coverture. 21 Hen. 7. 29. 1 

Roll. Rep., 2 69. Cro. Jac. 447. 

If an infant fubmit to arbitration, he may execute or 
avoid eledion, as he may all other his contrails. 

13 Hen. 4. 12, 10 H. 14. March ill, 141. x 

Jones 164. 1 Lev* if. l JtA. Abr. 730. 

Perfons attainted or outlawed cannot fubmit to arbitra¬ 
tion, for they have no property, and cannot by the law 
controvert any thing. 3 Hen. 6. 26. 5 Hen. 7. 16. 
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fellows, - 

has the force of a contra#, and they cannot contract 
without them. 21 Ed. 4. 13. 

If one party and the deputy,dr attorney of the other 
party fubmit to an award, this is well enough, for the 
a# of my deputy is my own a£t. Dyer 21. 1 Roll. Abr, 

244. 2 Med, 228. • 0m, „ . 

If feveral perfons do a treipankand one of the wrong- 
doers and the party to whom it isuonc fubmit to arbitra¬ 
tion, and an award is made, the other perfons fliall take 
advantage of it by way of extinguifhmcnt of the trefpafs; 
the fame Jaw where the party releafes to one of them; ioj 
in both cafes a fatisfa&ion really is, or is prefumed to be 
made, and a man cannot receive a double compenfation for 
the fame wrong. 1 Salk. 70. Cartb. 412. 20 Hen, 6. 

12. *. 41. 0. RoL Abr . 268. An award may be good 
in part, tho’ bad in part. Wilf. Rep. part 2. 207, 293. 
See more concerning this.head under title Award. 

Stbitrainent, (arbitrium) Is the fentence or determi¬ 
nation pronounced by arbitrators, and publiftied when 
they have heard all parties. And arbitrament is either 
general, of all actions, demands, quarrels, &c. or fpecial, 
pf fome certain matters in controverfy: it may be alfo 
abfolute, or conditional. 8 Rep. 98. To every arbitra¬ 
ment five things are incident. 1. Matter of controverfy. 
2. Submiflion. 3. Parties to the fubmiffion. 4. Arbi¬ 
trators. 5. Giving up the arbitrament. Hardr. 44. 
Arbitrators can’t refer arbitrament to others, if the fub- 
miffion be not fo: but air arbitrament that one fhal^ re- 
leafe to another, by advice of a certain perfon, this is 
good; becaufe 'tis a reference only for the execution of 
it. Jenk. Cent. 129. Submiffions to arbitrament arc 
ufually by bond; and the parties who bind th&mfelves 
are obliged to take notice of the award at their peril: 
but things relating to a freehold; debts due on bond; 
or on certain contra#; criminal offences, lAc. are not 
arbitrable. Dam;. Abr. 513. 9 Rep. 78. I Rol. Abr. 

244, 342. See Arbitrator. Vide Com. D. 1 V. 401, 
Uc. 

#tCA cyrograpborum jud*orum, This 

was a common cheft with three locks and keys, kept by 
certain Chrillians and Jews, wherein all the contracts, 
mortgages, and obligations belonging to the Jews were 
kept, to prevent fraud ; and this by order of K. Rich. I. 
Hovedens Annals, p. 745. 

A fervice of keeping a bow, for the ufe of 
the lord to defend his caille.—Johannes de, &e. qui tenet 
de Horn. reg. in capite per ferjantiam archeria:. Co. Lttt. 
feB. 157. 

itebbiftop, (arebiepi/copus) Is the chief of the clergy 
in his province, and is that fpiritual fecular perfon, who 
hath fupreme power under the king in all ecclefiaitical 
caufes: and the manner of nis creation and confecration, 
by an anbbijbop and two other bifhops, &r. you may find 
in the Stat. 25 Hen. 8. c. 20. An arcbbijhop is faid to 
be in throned, when u bifhop is faid to be initalled ; and 
there arc four things to complcat a bifhop or arcbbijhop, 
as well as a parfon : firfl, lledion, which refemblcs pre- 
fentation; the next is confirmation, and this refemblcs 
admiflion; next, confecration, which refemblcs inflitu- 
and the laft is inftallation, refembled to induction. 


lion ; 


3 Salk. 72.. In antient times the arcbbijhop was bifhop 
over all England, as AuJHn was, who is faid to be the firfl 
arcbbijhop here; but before the Saxon conqueft the Bri¬ 
tain* had only one bifhop, and not any arcbbijhop. 1 
Roll . Rep. 328. 2 Roll. 440. 

But at this day, the ecclefiaflical date of England and 
Wales is divided only into two provinces or archbifhopricks, 
to wit, Canterbury and York. Each arch bifhop hath with* 
in his province bifhops of feveral diocefb. The arch- 
bifhop of Canterbury hath under him within his province, 
of ancient foundations, Rothefter, London, Winchefer , Nor¬ 
wich, Lincoln, Ely , Cbicbejler, \Salijbury, Exeter, Bath and 
Wells, Worcejler, Coventry and Litcbjield, Hereford, Landajf, 
St. David's, Bangor, and St. Afapb ; and four founded by 
king Henry 8. ere#ed out of the ruins of diffolved mo- 
naileries, viz. Gkuctfter, Brijlol, Peterborough, and Oxford. 
The archbifhop of York hath under him four, viz. the 


ijk of Man* annexed to the province of York by king 
Hen. 8. but a greater number this archbifhop anticntly 
had, which time hath taken from him. 1 lnjt. 94. 

The arcbbijhop of Canterbury is now (tiled metropolitan 
nus & primas totius Anglia ; and the arcbbijhop ot York 
fliled primas * & metropolitans AnghiC. 1 hey are called 
arcbbijbops in relpcdt of the bifhops under them; and me¬ 
tropolitans, becaufe they were confectated at firlt in the 
metropolis of 1 he prbvincc. \Inf. 94. Both tliea i 'th~_ 
bijbops have di/tin# provinces, .wherein 
gan bifhops of feveral diocefes, mfikjfini tlkuon under 
them. And each hath two copcprent juriflK#ions, one 
as ordinary, or the bifhop hi/Relf with^^his diocefe; 
the other as fuperintendant throughouth^whole province 
of all ecclefiafUcal matters, to com&mid fupply the de- 
fefts of other bifhops. The arAmjbJ of Canterbury hath 
the privilege? to crown all the kiugpof England; and to ' 
have prelates to be his officers; as for in fiance; the bi- 
Jhop of London is his provincial dean; the bifhop oifVin* 

5 eitnerjL chejhr, his chancellor; the bifhop of Lincoln , his vice- 
fpecial, pbhanccllor; the bifhop of Salijbury, his precentor; the 
bifhop of Worcejler, his chaplain, (Ac. It is the right of 
the arcbbijhop to call the bifhops and clergy of his pro¬ 
vince to convocation, upon the king’s writ: he hath a ju- 
rifdi#ion in cafes of appeal, where there is a fuppoied 
default of juilice in the ordinary ; and hath a Handing ju- 
rifdidlion over his fuffragahs: he confirms the election 
of bifhops, and afterwards confecrates them, &rV. And 
lie may appoint coadjutors to a bifhop that is grown in* 
firm. He may confer degrees of all kinds; and cenluro 
and excommunicate, fufpend or depofe, for any juft 
caiflfe, €ffr. 2 Roll. Abr. 223. And he hath power to 
grant difpenfations in any cafe, formerly granted by the 
fee of Rome , not contrary to the law of God : but if the 
cafe is new and extraordinary, the king and his counfej 
are to be confulted. Stat. 25 H. 8. He may retain 
eight chaplains: and during the vacancy of any fee, he 
is guardian of the fpiritualtics. Stat . ibid, and 21 

H. 8. 

The archbifhop of Canterbury hath tins precedency of 
all the clergy; next to him the archbifhop of York ; next 
to him the bifhop of London ; next to him the bifhop of 
Durham ; next to him the bifliop of Winchefer ; and then 
all the other bilhops of both provinces after the feniority 
of their confecration ; but if any of them be a privy 
councilor, he fhall take place next after the bifhop of 
Durham. I Inf. 94. 1 Ought. Ord. Jud. 486. 

The firll archbifhop of York, that we read of, was 
Paulinas, who, by pope Gregory's appointment, was made 
archbilhop there, about the year of our Lord 622. 
Godol. 14. 

The archbifhop of York hath the privilege to crown 
the queen contort, and to btjjgr perpetual chaplain. 
Chamberlain's Prejent State $5* 

The archbifhop of Canterbury is the firfl peer of 
realm, and hath precedence, not only before all the other 
clergy, but alfo (next and immediately after the blood 
royal) before all the nobility of the realm: and as he hath 
the precedence of all the nobility, fo alfo of all the great 
officers of flatc. God. 13. 

The archbifhop of York hath the precedence over all 
dukes, not being of the*blood royal; as alio before all 
the great officers of Hate, except the lord chancellor. 
God. 14* 

$tcl)&cat0n, (archidiaeonus) Is one that hath ecclefiaf- 
tical dignity, and jurifdi#ion over the clergy and laity 
next after the bifhop throughout the diocefe, or in fome 
part of it only. 'Archdeacons had antiently a fuperinten¬ 
dant power over all the parochial clergy in every deanery 
in their prccinfb; they being the chiefs of the deacons ; 
though they have no original jurifdidtion, but what they 
have got il from the bifhop, either by prefeription or 
compofition ; and Sir Simon Dtgg tells us, that it appears 
an archdeacon is a meer lubllitute to the bifhop; and what 
authority he hath is derived from him, his chief office be¬ 
ing to vifit and inquire, and epifeopo nunciare, &c. In, 
antient times archdeacons were employed in fervilc duties 
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of coUe&ing And diftnbuting alms and offerings ; but at Of this fee mote 4 Inffi 337. But he cannot cite any 
length, by a perfonal attendance on the biihops, and a perfon out of the diocefe of another, unlefs it be on ap- 
dclegation to examine and report fome caufes, and com- peal, fcfr. 23 H, 8. c. 9. In another fenfe the dean 
miffions to vifit the remoter parts of the diocefes, they of the arches has a peculiar jurifdi&ion of thirteen pa- 
became, as it were, overfeers of the church; and by de- riflies in London, called a deanery, (being exempt from 
grees advanced into confiderable dignity* and power, the authority of the biihop of London) of which the parifli 
Lanfranc , archbiihop of Canterbury , was the firft prelate of Bow is the principal. Jlje j*rfons concerned in this 
in England who inftituted an archdeacon in his diocefe, court, are the judge, a^Socates, regifters, pro&ors, &c. 
which was about the year 1075. And an archdeaeon is And the foundation ora fuit in the!? courts, is a citation 
Aow allowed to be an ordinary, as "he hath a part of the for the defendant to appear j then the libel is exhibited, 
epifcopal power lodged with him. He vilits. his jurif* which contains the action, to which the defendant muft 
diction once ev^y year: and he hath a court, where he anfwcr; whereupon the fuit is contefted, proofs arc pro¬ 
may inflict penance, lufpend, or excommunicate perfons, duced, and the caufe determined by the judge, upon 
prove vviils,\grant adminiftrations, and hear caufes cc- hearing the advocates on the law and fact 5 when follows 

clefiaftical, ©Xifubjeft to appeal to the biihop of the the fentence or decree thereupon, 

diocefe. It is oraj>art of the office of an archdeacon to This court (as alfo the court of peculiars, the admi- 
examine candidat^pfoftholy orders, and to indu& clerks ralty court, the prerogative court, and the court of dele- 
within his jurifdi&k>n, upon receipt of the bifhop’s man- gates for the molt part) is now held in the hall belonging 
date. 2 Cro. 556. 1 Lev. 193. Wood's In/. 30. to the'college of Civilians, commonly called Doctors 

Archdeaconries are commonly given by biihops, who Commons. Floy. 21. 
do therefore prefer to the fame by collation: but if an. From this court the appeal is to the king in Chan- 

archdeaconry be in the gift of a layman, the patron dotlr eery; by the 25 Hen, 8. c. 19. 

prefent to the biihop, who inftitutes in like manner as to fctCbibCU, (archiva, from area, a cheft) The Rolls* or 
another benefice ; and then the dean apd chapter do in- any place where antient records, charters, and evidences, 
dud him, that is, after fome ceremonies, place him in a belonging to the crown and kingdom, are kept; alfo the 
flail in the cathedral church to which he belongeth. Chancery, Exchequer office, &c. And it hath been fome* 
whereby he is laid to have a place in the choir. Wat/, times ufed for rep ofitories in libraries. 
c. 15. $rcr!efttient, Surprife, affrightment.—To the great 

Archdeacons, by the 13 IB 14 Car. 2. r. 4. are to read areric/mettt and e/cnyjement of the Common Jaw. Rot* 
the Common Prayer and declare their aflent thereunto, as Pari. 21 Edw. 3. 

other perfons admitted to ecclefiaflical benefices; and alfo Stferbatt, The edi& of the king, commanding all his 
muft fubferibe the fame before the ordinary 1 but they tenants to come into the army: if they refufe, then to be 

are not obliged by the 13 Elm. to fubferibe and read*fhe deprived of their elates* 

thirty-nine articles; for altho’ an archdeaconry be a be- 3 rentatc, To rent out, or let at a certain rent.— 
ncfice with cure, yet it is not fuch a benefice with cure Richardus de Armeitone ballivus mantrii de Kings ford ma- 
as feems to be intended by that flatute, but only fuch be- litmfe Isf per midentmm dittos rtligio/os de eadem pt/caria 
nefices with cure as have particular churches belonging to ejecit, & ipfim domino fuo arentari fecit in 12 fol quos idem 
them. Wat/, c. 15. And they are to take the oaths dominusper 6 annos recepit. Confuetud,Domua de Faren- 

at the feCions, as other perfons qualifying for offices. don, MS. fol. cj. 

The judge of the archdeacon’s court (where he doth Argentum Alburn, Silver coin, or pieces of bultion 
preiide himlelf) is called the official. Wood's Ihjt. 30. that antiently palled for money. By Dme/day tenure. 
By the flatute of the 24 Hen. 8. c. 12. An appeal iicth fome rents to the king were paid in argento alho , co mmo n 
from the archdeacon’s to the bilhop’s court* filver pieces of money ; other rents in libris urfis (s pen - 

And it hath been alfo held, that where the archdeacon /atis, in metal of fall weight and purity: in the next 
hath a peculiar jurifdi&ion, he is totally exempt from the age, that rent which was paid in money, was called blanch 
power of the biihop, and the biihop cannot enter there, fcarm 5 and afterwards white^rent ; and what was paid in 
and hold court; and in fuch cafe, if the party who lives proviflon, was termed black mail. Spelm. GlolT. 
within the peculiar be fued in the bilhop’s court, a pro- $rgcntMU IDef, God’s money; i. e. money given in 
hibition lhall be granted ; for the flatute intends that no earnelt upon the making of any bargain 5 hence comes 

fait lhall be per J'altum : but if* the archdeacon hath not a arles, earned.-Adam de Holt vendidit quintam partem 

peculiar, then the biihop and he have a concurrent ju- mmerit de Berterton Henrico Scot, & cepit de prtedWo 
rifdi&ion, and the party may commence his fait either in Henrico tree denar ios de argento Dei pra mans bus. Piacit. 
the archdeacon’s court or the bilhop’s, and he hath elec- apud Call. 2 Ed. 3. 

tion to choofe which he pleafeth : and if he commence or 9 tgoU, Clay, lime, and fometimes gravel; 

ip the bilhop’s court, 4 W* prohibition lhall be granted; alfo the lees of wine, gathered to a certain hardnefs. 
for if it fhould, it would coniine the bilhop’s court to Law Fn Ditt. 

determine nothing but appeals, and render it incapable 2 Hrgume»tofU 0 , A word which fignifies ingenious , men* 
of having any caufes originally commenced there. L. tioned by our hiflorian Neubaigenfis. In pi&itrie quoquo 
Raym. 123. opera argumentofa vacant us. Lib. 1. c. 14. 

An archdeacon is a minifteria! officer, and cannot re- 9 rfetUHi Hebatio, An old fportive exercife, fuppofed 
fufe a churchwarden ele&ed by the parilh. Rex v. Afar- to be the fame with running at the quintal, 
tin Rice, 1 L. Raym. 138. • $tm& bare. To dub or make a knight. Anno Dm. 

3 rcbe 0 Court, (curia de arcybus) The chief and molt 1144. 10 Steph. Ego Brientius film comitis , quern bonus 
antient confiftory court belonging to the archbiihop of rex Henricus nutrivit cui arms dedit honorem, A. D. 
Canterbury for the debating of fpiritual caufes. It is fo 1278. 31 Ed. 3. Arma capere is to be made a knight, 
called from the church in London , commonly called St. Kennet's Paroch. Antiq. p. 288. And in Wal/ingham, p. 
Mary Le Bow, (where it was formerly held) which church 507. Die Dominica in FigiHa Purifications Eawardus ju- 
is named Bow Church from the flceple which is -railed by venis fufeepit anna militaries . The word arma, in thefe 

S tars, built archwife, like fo many Bent bows. Cowel. places, fignifies only a fword ; but fometimes a knight 
t judge of this courti* Ailed the Dean of the Arches, or I was made by giving him the whole armour.—Lanfrancus 
Official of the Arches court: he hath extraordinary jurif- Dorolpernenfis epi/copus cm lorica induit, IA galeam capiti 
di&ion in all ecclefiaflical caufes, except what belong to impo/uit^eiqut regis fitio militia cingulum in nomine Dei 
the prerogative court; alfo all manner of appeals from cinxit. Ordcrictts Vkalis,•lib. 8. de Henrico, &c. 
biihops or their chancellors or commiflaries, deans and 9 vm 4 lUhera, A fword and a lance which were ufually 
chapters, archdeacons, &Y. firft or laft are dire&ed hi- given to a fervant when he was made free. Leg. Witt. 
ther: he hath ordinary jurifdi&ion throughout the whole cap. 65. 

province of Canterbury , in cafe of appeals j fo that upon %t ma ttttUltA, Sharp weapons that cut, oppofed to fuch 
any appeal made, he, without any farther examination of as arc blunt, which only break or bruife. Bratt. lib . 3. 
the caufe, fends out his citation to the appellee, and his Arma snoiuta plagam faciunt, /tut gladius & bujufmodi: 
inhibition to the judge from whom the appeal was made. Ligna veto tS lapidts , bru/uras, erbes & Whs , quijudicari 
-*■ » r Q* non 
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fam r id boc^t imk vmirifrffit addktttuM. 
l^ma^mliha kf fkt*, lik I. c. $J. 

3 tma t&etefUta: This was when a man was con- 
vi&ed of treafoa or felony; thus our hiAorian Knighton, 
(peaking of Hugh Speofer, tells as, Prime veftierunt mm 
urn vejHmeato cum nmujuis rcverfatu. Lib. 3. p. 2546. 

&rutifcatt. Is a fert of ptimotoent decreed or impofed 
on an offender by the judge, ittalmft. lib. 3. /. 97. 
Walfigbam, f. 430. At firft it was to carry a feodle at 
his back in token of fubjeftion, viz. AW/V wjHgiis 
equeftret/i fellam ad fatisfacicndum hssmeris ferret. Mrotnp- 
ton fays, that in the year 1176, .the king of Scots promised 
king Hen. 2 . at York, Lanceam & fellam fuam fuper share 
Sanfli Petri ad perpetuam hujus fubjtdiionis memoriam offeirc. 

3 tmigcv(j A title of dignity, belonging to fuch gen¬ 
tlemen that bear arms: and thefe are either by curtefy, as 
fans of noblemen, elded Tons of knights, (Sc. Or by cre¬ 
ation, fuch as the king's fervants, The word armi- 

geri has been alfo applied to the higher fervants in con¬ 
vents. Paroch . Antiq. $76. See E/quire. 

Armour and 3 rtti 0 , In the undemanding of law, are 
extended to any thing that a man wears for his defence, or 
takes into his hands, or ufefe in anger to ilrike or caA at 
another. Crompt . Juft. 65. Arms arc alfo what we call 
in Latin inftgnia, enfigns of honour $ as to the original of 
which, it was to diAinguiih commanders in war ; for the 
antient defenfive armour being a coat of mail, (Sc. which 
. covered the perfons, they could not be diftingubhed, and 
therefore a certain badge was painted on their Ihields, which 
was called urns ; but not made hereditary in families till 
the time of king Rich. 1. on his expedition to regain Je- 
rufalem from the Turks; and beiides Ihields with arms, 
they had a Aik coat drawn over their armour , and after¬ 
wards a ftilf coat, on which their arms were painted all 
over, now the herald's coat of arms. Sid. Rep. 352. By 
the Common law, it is an offence for perfons to go or 
ride armed with dangerous and unufual weapons: but 
gentlemen may wear common armour according to their 
quality, (Sc. 3 left, 160, (Sc. St. de defenf. part. arm. 
The king may prohibit force of arms, and punilh offen¬ 
ders according to law; and herein every fubjeft is bound 
to be aiding. St at. 7 Ed. 1 . None Audi come with force 
and arms 'before the king's juAiccs, nor ride armed m an 
affray of the peace, on pain to forfeit their armour , and 
fuffer imprifonmenr, (Sc. 2 Ed. 3. c. 3. 

lmbezilling the king’s armour felony. St at. 31 Eliz. 
c. 4. Armour may be exported. 12 Car . 2. t. 4. fell. 

10. Uulefs prohibited by proclamation. 12 Car. z. c. 

4. /iff. 12. Importing arms or ammunition prohibited. 

1 jac. 2. c, 8 . 

As to arms for neceffary defence, vide Black. Com. 1V. 
145 * 

As to riding or going aimed, vide Black. Com. 4 V. 
148, (Sc. 

3 rmiita, arable grounds. This word is mentioned in 
Domcjday, tit. Effex. 

ftrnai&fo, aruoldia ; A fprt of difeafe that makes the 
hair fall off, like the alopecia, or like unto,a diftemper in 
foxes.— —-Dei/tde uterque rex iucidit in argritudinem quam 
arnaldiam vuamt, in qua ipft ad mortem ufque laborantes ca- 
pillot fuos depojuerunt. Rog. Hove den, p, 693, 

9ronuitiiriu0, (hat.) A word often ufed for a grocer , 
but held not good in law proceedings, 1 Vent. 142. 

Tbtpzn, or arpent. Signifies an acre or furlong of 
ground: and according to the old French account in 
Domefday-book, ioo perches make an arpent. The mod 
Ordinary acre, called Varpent de France , is oae hundred 
perches fquare: but fome account it but half an acre.— 
Septem acras tense iS unum arpentum quit me conttngebant 
per efehaietam. Ex Reg. Priornt, de Wormfley, fol. 7. 
where arpen feems to be feme quantity left than an acre. 
Arptntator , a meafurer or furvsyor of land. 

4 rquebttf 0 > (Fr aryuebufej A fhort hand-gun, a call-, 
ver or piitol; mentioned in feme of our antient Aatutes. 
Law. Pr. Di&. 

'MttmU* The fame duty and exdfe payable for bran- 
dy and foreign fpirits, and no more, (hall be paid for ar¬ 
rack imported from die Eaft-Indies $ and the like allow¬ 
ance to be made on exportation, (Sc. St. 7 Geo. 2 • c. 14. j 
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arraying of foot-feldicrs. ... - 

'jfctfUctBj (arraiatorcs) Such officers as had the care of 
die foldkrs amour, and whofe bttfineft it was to fee them 
duly accoutred. Stat. 12 R. 2. c. 6. In feveral reigns 
commiffionershave been appointed for this purpofe. 

(from the Fr. arranger , to fet a thing in or¬ 
der) Hath the fame fignificatkm in law: but the true de¬ 
rivation is from the French arratfonner, i- e. ad rationem 
ponere , to call a man *0 anfwer in form of law. A pri- 
foner is arraigned, when he is indicted am^rought to- 
trial: and* to arraign a writ of affife, is^tocafre the de¬ 
mandant to be called to make the plaint, in fuch manner 
as the tenant may be obliged t pc anfwer. f inft. 262. 
But no man is properly arraigned but at m.e fuit of the 
king, upon an indictment found agaJj^T him, or other 
record wherewith he is to be thqfft&j and this arraign¬ 
ment is to take care tliatthe prifencr yappear to be tried, 
and hold up his hand at the bar, for the certainty of the 
perfen, and plead a fufficient plea to the indidment. 2 
Inft . 262, 263. The prifencr is to hold up his hand 
\oly in treafen and felony; but this is only a ceremony : 
if he owns that he is the perfen, it is fufficient without it; 
and then upon his arraigwnent his fetters are to be taken 
off; and he is to be treated with all the humanity ima¬ 
ginable, 2 Inft. 315. 3 Inft . 35. If in adion of Hinder 

for calling pne thief, the defendant juftifics that he ftolc 
goods, and iffue is thereon taken ; if it be found for the 
defendant in B. R. and for felony in the fame county 
where the court fits, or before juftices of affife, &c. he 
lhall be forthwith arraigned upon this verdid of twelve 
men, as on an indidment. 2 Bale’s Hft. P. C. 151.* 
The pleas upon arraignment arc either the general if- 
fee, Not guilty; plea in abatement, or in bar; and the 
prifencr may demur to the indidment; he may alfo con- 
fefe the fed, but then the court has nothing more to do 
than to proceed to judgment againft him. If he Hands 
mute, and doth not put himfelf upon trial, he fhall fuffer 
the penance pain fort & dure, in cafes of felony, Is'c. 3 
Inft. 227. Standing mute, or not anfwcring diredly, 
in certain cafes, excludes offenders from clergy. See 2 c 

H. 8. e. 3—1 Ed. 6. r. 12,-4 & 5 P. & M. c. 4_3 

Q 4 tV. M. c . 9.—I Ann. c. 9. 

By the Common law, if a principal is acquitted, or is 
pardoned, or dies, the accefiary fhall not be arraigned. 

But vide. Stat. 1 Ann. cap. 9. and word Acceffary. For 
the felemnity of the arraignment and trial of a prifencr, 
fee Dolt. chap. 185. p. 515. 

SIltftF, (arrays five arraiamentum) An old French word, 
fignifying the ranking or fetting forth of a jury of men 
impanelled upon a caufe. 18 H. 6. c. 14. And when 
we fey to array a panel, that is, to fet forth the .men im¬ 
panelled one by another. F. N. B. 157. To challenge 
the array of the panel, is at once to except againil all the 
perfons arrayed or impanelled, irflWfped of partiality, &c. 

1 Inft. 156. If the iheriff’ be of affinity to either of the 
parties; or if any one or more of the jurors are return^ " ■ 
at the nomination of either party 1 or for any other par¬ 
tiality ; the array (hall be quajhed. The word array alfe 
relates, in a particular manner, to military order, as to 
condqft perfons armed, e. Stat. 14 Car . 2. cap. 3. 

BtmaragCft, (arreragia, from the French arriere, retro, 
behind) Is taken for mon^y unpaid at the due time, as 
rent behind; the remainder due on an account, or a fum 
of money remaining in the hands of an accountant. 
When arrears of rent are prefomed in law to te fatisfied, 
vide Acceptance. 

Smftatttn, One fufpe&ed of any crime,— Si autem 
aUquts arre&atus fuerit de morte alicujus pcriclitantis tapie - 
tut £jf impri/onetur*—~~- Offic. Coronat. Spelm. doff. 

&mnattt0, arraigned, accufed.—— Stephanas Rabax, 
vie. Leiceft . arreoatus & ad rationem pofitus de hoc quod, (Sc. 

Rot. Part. *1 Ed. 1. 

Smntatfon, (from the Spanifti arrtndar) Is as much 
as ad certum redditum dimittere; and it fignifies the li- 
cenfing fee owner of lands in fee foreft, to iuclofc them 
wife a low hedge and fmall ditch, according to the af- 
fiase of the fore A, under a yearly rent: faving the arrenta- 
tiom is a faving power to give fuch licences. Ordin. Fo¬ 
reft a, 34 
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(etrrtftum) Cometh of the fr. word ettrefter, 
to flop, or flay. It is a re&raint of a man’s perfon, 
obliging him to be obedient to the law: and it it defined 
to be the execution of the command of (bine court of re¬ 
cord, or officer of juflice. An arreft is the beginning of 
imprifonment, where a man is Jirfl taken, t and reftraJnod 
N of his liberty, by power or colour of a lawful warrant: 
alfo it iignifies the decree of a court, by which a perfon 
it arrejUd. z Ship, Abr. 299, 

Arrefts are either in civil or criminal cafes. 

An arreft in a civil caufe is defined to be the appre¬ 
hending dr’retraining one’s perfon by procefs in execu¬ 
tion of the command of fome court, or officer of juflice. 
Wood's In\ 575. 

fecuring the liberty of the 
:fta. See Magna Chart a, c, 

protecting the clergy from 
arrefls while attending divine fervice. See 50 Ed. 3. c, 
5. 1 R. 2. c, 15. 1 Mar, fife . 2. e. 3. 

Several perfons are likewife by the Common and Sta¬ 
tute law of the land privileged from arrefls. Peers^f 
the realm, members of parliament, He. may not be ar- 
refted, unlefs it be in criminal cafes; but the procefs 
againft them is to be fummons, diflrefs infinite, He. 12 , 
W. 3. c. 3. But fee z Ann, c, 18. Alfo corporations 
and companies mufl be made to appear by diftringets , and 
cannot be arrefled. Finch 353. 3 Salk . 46. Perfons 

attending upon any courts of record, on bufmefs there, 
arc to be free from arrefts . 3 Inft. 141. A clerk of the 

court ought not to.be arrefled for any thing which is not 
criminal, bccaufe he is fuppofed to be always prefent in 
court to anfwcr the plaintiff. 1 till, 94. Arrefls are 
not to be made within the liberty of the king's palace: 
nor may the king's fervants be arrefted in .any place, 
without notice firft given to the lord chamberlain, that 
he remove them, or make them pay their debts. Am- 
baffadors fervants, He. freed from arrefls. Vide Am- 
bajfador. 

Seamen in the king’s fervice privileged from arrefts for 
debts under 20 l, X Geo, 2. c, 14. fee#. 15. 14 Geo, 2. 

c, 38. fra, 3. 

Soldiers or marines not liable to arrefls for a debt of 
]ef$ than 10/. 30 Geo, 2 , c, 6, fra, 64. 30 Geo. 2. 

e. w. feeQ. yy. 

There is this difference between arrefts in civil and crimi¬ 
nal cafes, that none Ihall be arrefled for debt, trefpafs, He. 
or other caufe of a&ion, but by virtue of a precept or 
commandment out of fome court: but for treafon, felony, 
or breach of the peace, any man may arreft without war¬ 
rant or precept. Terms deLey 54. 

There are feveral flatutes like wife regulating the ifluing 
and execution of warrants for arrefls, and afeertaining 
the fees to be taken on fuch occaiions. 

The bailiff’s fee foman arreft, by an antient flatute, is 
"but four-pence, and the fheriff’s twenty-pence: and 
bailiffs cannot legally take any thing but what is allowed 
by this flatute, and other fubfequent ads. for taking 
fees not warranted by law, they fhall render treble da¬ 
mages to the parry grieved, and incur a forfeiture of 40/. 
St at. 23 Hen, 6. cap. 10. Sheriffs are not to grant war¬ 
rants for arrefts before the receipt of the jmts j if they 
do, they fhall forfeit 10/. and damages, and pay a fine 
to the king. St at, 43 £liz, m e. 5. And every warrant 
to ifftte upon any wijt to arreft any perfon, ihall have 
the fame day and year fet down thereon as on the writ, 
tinder the like penalty of 10/. Stat, 6 Geo, 1. c, at. 

No bailiff, or other officer, fhall cany any perfon under 
arreft to any tavern, alehoufe, He. without his confcnt $ 
fo as to charge him with any beer, ale, wine, He, but 
what he fhall freely call for; nor fhall demand or receive 
more from him for the arreft or waiting than by law 
ought ro be, until an appearance procured, bail found. 
He, Nor take or exalt any more for keeping fuch per¬ 
fon out of prifon, than what he fhall of his own voluntary 
accord truly give: nor take more for lodging than what 
is reafonable, or fhall be adjudged fo by the next juftsoe 
of peace. Stat. %% H 23 Cetr, 2. cap, 2 , And by a late 
alt bailiffs, He. are . not to carry -any perfon arrefled to 
a tavern, alehoufe. Hr. or the private houfe of fuch of- 
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fleets, without the free and voluntary confent of the 
party ; nor carry fuch perfon to prifon within twenty- 
four hours from the time of the arreft j nor take any re- 
ward for keeping him out of gaol, fcfr. Slat. * Ga. t. 

22* And fee 32 Gto. 2. e, 28. a new ad on this 
fubjed. But if a perfon arrefled refufe to be carried to 
fome convenient houfe of his own nomination, He, to be 
kept in fafe cuftody the^twenty-four hours before 

carried to prifon, the fheriff’s officers. He, may 
immediately convey him to gaol, to prevent an efcapc* 
3 Geo, 2. f, 27. By Stat, 29 Car. 2. e. y. No writ, 
procefs, warrant. He. (except in cafes of treafon, felony, 
or for breach of the peace) fhall be ferved on a Sunday j 
on pain that the perfon ferving them (hall be liable to the 
fuit of the party grieved, and anfwcr damages, as if the 
fame had been done without writ: an adion of falfe 
imprifonment lies for arreft on a Sunday , and the arreft is 
void. 1 Salk. 78. A defendant was arrefled on a Sunday 
by a writ out of the Marjhaljia ; and the court of B. R, 
being moved to difchaige him, it was denied ; and he 
was directed to bring a&ion of falfe imprifonment. 5 
Mod. Rep. 95. The defendant being taken upon a Sun¬ 
day. without any warrant, and locked up all that day ; 
on Monday morning a writ was got againft him, by which 
he was arrefled j it was ruled, that he might have an 
action of falfe imprifonment, and that an attachment 
fhould go again ft thofe who took him on the Sunday. Mod. 
Cafe 96. Attachments have been often granted againft 
bailiffs for making arrefts on Sunday: but affidavit is 
ufually made, that the party might be taken upon an¬ 
other day. 1 Mod. 56. A perfon may be retaken on a 
Sunday , where arrefled the day before, He. Mod. Cafe. 
231. And a man may be taken on a Sunday on an efcape 
warrant; when he goes at large,out of the rules of the 
King's Bench or Fleet prifon, He. Stat f 5 Ann. e . 9. 
Alfo bail may take the principal on a Sunday, and con¬ 
fine him till Monday , and then render him. 1 Nelfe. 258. 

No fpecial writ fhall be feed out of the fuperior courts, 
unlefs die caufe of a£tioh be 10/. or above, on pain of 
10/. and the proceedings thereon to be void, by Stat. 3 
Geo. 2. c. zy. This flatute, and the Stat. 1 z Geo. 1. c. 29. 
arc made perpetual by the Stat. 21 Geo. 2. c. 3. 

When a perfon is apprehended for debt. He. he is faid 
to be arrefled: and writs exprefs arreft by two feveral 
words capias and attaehias , to take and catch hold of a 
man ; for an officer mufl a&ually lay hold of a perfon, 
befides faying he arrefts him, or it will be no lawful ar¬ 
reft. 1 Fill. Abr. 96. If a bailiff be kept off from 
making an arreft, he fhall have an action of afthult: and 
where the perfon arrefled make* refiftance, or affaults the 
bailiff, he may juftify beating of him. If a bailiff touches 
a man, which is an arreft, and he makes his efcape, it is 
a refcous, and attachment may be had againft him. x 
Salk. 79. If a bailiff lays hold of one by the hand, 
(whom he had a warrant to arreft) as he holds it out at 
the window, this is fuch a taking of him, that the bailiff 
may juftify the breaking open of the houfe to carry him 
away. 1 Vent, 306. . 

When a perfon has comnfltted treafon or felony, He. 
doors may be broke open to arreft the offender; but not 
in civil cafes, except it be in purfuit of one arrefled § or 
where a houfe is recovered'by real aflion, to deliver pof- 
feflion to the perfon recovering. Plowed. $ Rep. 91. 
So in ejdtmcnt, action of trefpafs, He, lies for breaking 
open a houfe to make arreft in a civil action. Mod. Cafe 
105. But if it appears a bailiff found an outer door, He. 
open, 'tis faid he may open the inner door to make an 
arreft. Comber. 327. An arreft in the night, as well as 
the day, is lawful. 9 Rep. 66. And every one is bound 
by the Common law to affift not only the ftieriff in the 
execution of writs, qpd making arrefts. He. but alfo his 
bailfestkat hath his warrant to do it. 2 Inft. 193. A 
bailiff* upon zyi arreft ought to ihew at whofe fuit, out of 
what court the writ iflues, and for what caufe. He. but 
this is when the party arrefled fubmits himfclf to the ar¬ 
reft: a bailiff, fworn and known, need not fhew his 
warrant, though the party demands it; nor is any other 
fpecial bailiff bound to fhew his warrant, unlefs it be de¬ 
manded. 9 Rep. j68, 69. An arreft without fhewing the 
warrant, and without telling at whofe fuit, until the 
1 other 
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other demanded it, was held legal; and that this need not 
be done until the party obeyed and demanded the fame. 
Cro. Jac. 485. If an adlion is entered in one of the 
compters of London , a city ferjeant may arreft the party 
without the IherifFs warrant. 1 LiII, Mr. 94. And by 
the cuftom of London, a debtor may be arrelled before 
the money is due, to make him find fureties: but hot by 
the Common law, 1 Nit/. Jkm jc8. 

If a wrong perfon is arrefted 5 olyyie for felony, where 
no felony is done, l$c. it will be falfe impriionment, 
liable to damages. Attornies, &e. for vexation, mali¬ 
ciously cauling any perfon to be arrefted, where there is 
no caufir of iiiit, 6)V. (hall fuffer fix months imprifon- 
rnent, and before difeharged pay treble damages, and 
forfeit 10/. Stat . 8 Eli*. c . 2. A bailiff having a writ 
to arreft A ■ B. comes up to another perfon, and afks him 
if his name b e A. B. and he anfwers that it is, whereupon 
the bailiff arrefts him, it will be a falfe arreft, for which 
action lies. Lancet). Sedquere? And if a warrant be to take 
A . the fon of B. and the bailiff makes an arrefl on the fon 
of D . who indeed is the right perfon intended, but not 
the party within his warrant, it will be falfe imprifon- 
ment. Ibid. 

Sheriffs in Wales , and the counties palatine, (hail not 
hold to bail on proccfs from Weftminfter , unleft the debt 
be fworn to be 20/. 11 IS 12 W. 3. r. 9. fed. 2. 

By Glynn Ch. J. Mich. 1658. If one be arrefted by the 
flit riff’ of the county, within a liberty, without a non 
omittas , yet the arreft is good ; for the fheriff is fheriff of 
the whole county, but tht bailiff of the liberty may have 
his a&ion againft the fheriff, for entering of his liberty, j 
But upon a quo minus , a fheriff may enter any liberty, 
and execute it impune. Brad. Beg. 72. 

With regard to arrefts in criminal cafes , it hath already 
been obferved, that for treafon , felony, or breach of the 
peace, any perfon may arreft without warrant or precept. 
But the king cannot command any one by word of mouth 
to be arrefted ; for he mull do it by writ, or order of his 
courts, according to law: nor may the king arreft any 
man for fufpicion of treafon, or felony, as his fubjefts 
may ; became if he doth wrong, the party cannot have 
an action againft him* z Injl. 186. 

Arrefts by private perfons are in fomc cafes commanded. 
Perfons prefent at the committing of a felony mutt ufe 
their endeavours to apprehend the offender, under pe¬ 
nalty of fine and imprifonment. 3 Inft. 117. 4 Inf. 

177. 

And for this caufe, by the Common law, if any ho¬ 
micide be committed, or dangerous wound given, whe¬ 
ther with, or without malice, or even by mifadventure 
or felf-dcfence, in any town, or in the lanes or fields 
thereof, in the day time, and the offender efcape, the 
town /hall be amerced, and if out of a town, the hundred 
fhall be amerced. 3 Inft. 53. 

And fmee the ftatute of Winchefter, c. 5. which or¬ 
dains that walled towns fhall be kept fhut from fun-fet- 
1 ing to fun-rifing; if the fa£l happen in any fuch town 
by night, or by day, and the offender efcape, the town 
fhall be amerced. 3 Inft. 5 J. 

And, as private perlons are bound to apprehend all 
thofe who ftiall be guilty of any of the crimes above men¬ 
tioned in their view, fo alfo are they, with the utmoft 
diligence, to purfue and endeavour to take all thofe who 
fhall be guilty thereof, out of their view, upon a hue and 
cry levied againft them. 3 Inft. 117. 

By the vagrant a& 17 Geo. 2. r. 5. Every private perfon 
may apprehend beggars and vagrants. 

And every private perfon is bound to affift an officer, 
requiring him to apprehend a felon. 

Arrefts alfo by private perfons are, in fome cafes, per¬ 
mitted only ; and arrefts of this kind are cither on fuf- 
picion of crimes already done, or fuppofed to have been 
done, or to prevent their being committed. 

Many fufficient caufes of fufpicion to juftify the arreft 
of an innocent perfon for felony are enumerated in 2 
Hawk. 76, Yet it is holden by fome, that none of the 
caufes there fpecified will juftify the arrefting of a man 
for the fufpicion of crimes, unlefs a crime was actually 
committed 3 but out of this rule, the apprehending a per* 
fon upon hue and cry muft be excepted* 2 Hawk. 76. 
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As to the Arrefting of offenders by private perfidtof 
their own authority, permitted by law for the prevention 
of treafon or felony only intended to be done; it feems any 
one may lay hold of a perfon, whom he fees upon the 
point of committing treafon, or felony, or doing an a& 
which would manifeftly endanger the life of another, and 
detain him, till it may be reafonably prefumed he has 
changed his purpofe* 2 Hawk. 77* Indeed the law of 
reafon fays thus, and we want not the authority of books 
to juftify the pofition. * 

As to arrefts for inferior offences, no private per/on 
can arreft another for a bare breach of thc^c£cc after it 
is over; but it is held, that a private mm may arreft a 
night-walker, or a common cheat going aboupwith falfe 
dice, and aflually caught playingfwith themrfn order to 
have him before a juftice of peace; andjjre arreft of any 
other offenders, by private perfons^irraffences in like 
manner fcandalous, and prejudiciilto^me public, feems 
juftifiable. 2 Hawk. 77. $ 

In fome cafes likewife arrefts by private perfons are re¬ 
warded by law. 

^By 4 1 $ 5 W.IA M. c. 8. Perfons apprehending high¬ 
waymen, ana profecuting them to conviction, are inti tied 
to a reward of 40/. and if they are killed in the attempt, 
their executors, ti c. are intitled to the like reward. 

By the 6 7 AT. 3. c. 17* Perfons apprehending 

counterfeiters and clippers of the coin , and profecuting-them 
to conviction, are intitled to 40/. 

By the 10 & 11 W. 3. c. 2 3. Perfons apprehending 
Jhof lifters , and profecuting them to con vision, fhall have 
a certificate thereof gratis from the judge, which certifi¬ 
cate (before any benefit has been made of it) may be 
once afligned over, and no more, and the original pro¬ 
prietor, or affignee, fliall by virtue thereof be difeharged 
from all parifli and ward offices, within the pariih or 
ward wherein the felony was committed. 

By 5 Ann. c. 31, Perfons who fhall take any one guilty 
of burglary, or the felonious breaking and entering any 
houfe in the day-time, and profecute them to conviction, 
fhall receive, above the reward given by the above men¬ 
tioned ftatute of 10 Cff 11 W. 3. the fum of 40/. within 
one month after fuch convi&ion* 

With regard to arrefts by public officers, they may be 
made either with or without proccfs. 

Arrefts without procefs may be made by watchmen , 
conftables , bailiffs of towns, or juftices of peace. For the 
power of watchmen, fee Slat. Winchefter, c. 4. It has 
been holden, that this ftatute was made in affirmance of 
the Common law, and that every private perfon may by 
the Common law arreft any fufpicious night-walker , and 
detain him till he give a good account of himfelf. 
Hawk. 80. 

As to arrefts by conftables, they are either made by their 
own authority j which differs but little from the power of 
a private perfon, or they are mad^by a warrant from a 
jultice of peace. 

An to the justifying arrefts by conftables, by virtue 
| of a warrant from a juftice of peace, it feems dear, 
that an arreft, unlawfully made by a conftable with¬ 
out a warrant, cannot be made good by a warrant taken 
out afterwards 3 alfo it hath been holden, that if a con¬ 
ftable, after he hath arrefted the party by force of any 
fuch warrant, "fuffer him to go at large upon his promife 
to come again at fuch a tim%, and find fureties, he cannot 
afterwards arreft him by force of the fame warrant; 
however, if the party return and put himfelf again under 
the cuftody of the conftable, the conftable may lawfully 
detain him, and bring him before the juftice, in purfu- 
ance of the warrant. 2 Hawk. 80. Dyer 244. 0. 

A conftable cannot juftify anyarreft by force of a war¬ 
rant from a juftice of peace, which exprefly appears on 
the face of it, to be for an offence whereof a juftice of 
cace hath no jurifdi&ioxi, or to bring the party before 
im at a place out of the county for which he is a juftice. 
a Hawk. 82. 

As to the do&rine of general warrants, ’tis now fuffi- 
ciently exploded. See the cafe of The King and John 
Wilkes, Efq; Wilf. Rep. part 2. 151, &c. 

’Tis the better opinion at this day, that any conftable, 
or even a private perfon, to whom a warrant Audi be di¬ 
rected 
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' l&Ud from a juftice of peace, to arreft a particular per* 
fon for felony, or any ocher mifdemeanor within hit ju* 
riidiftion, may lawfully execute it, whether the perfon 
mentioned in it be, in truth, guilty or innocent, and 
Whether he were before indifted of the fame offence or 
not, and whether any felony were, in truth, committed or 
not: for, however the juftice himfelf may he puniihable 
for granting fuch a warrant, without fufiicient grounds, 
Sit is realonable that he alone be anfwerable for it, and 
not the officer, who is not to examine or difpute the rca- 
fonablencfs of his proceeding, lb. 

With regard to arrefts bailiff* of towns, their power 
is founded on th<t above Aicntioncd ftatute of Wincbefter, 
c. 4. And as to arrefts by juft ices of peace, arrefls by their 
command |rc either by word of mouth or by warrant. 

A juf tice of peace may, by word of mouth, authori/e 
anyone to an eft another, who Hull be guilty of an adual 
breach of the p ;<*ce in his prefence, or /hall be engaged 
in a riot in his 2 Hawk. 83. Dali. c. 117. 

And a juftice 3 S peace may lawfully grant a warrant 
for apprehending, di arreftiug perfons charged with trea- 
fon, felony, premunire, or any other offence again ft the 
peace $ and generally, wherever a ftatute gives one or 
more juftices of peace a jurisdiction over any offence, zntf 
One juftice of peace may, by his warrant, caufe fuch of¬ 
fenders to be arrefted and brought before him. % Hawk. 

84. 

But it is faid, that antiently no one juftice of peace 
could legally make out a warrant for an offence agaiuft a 
penal ftatute, or other midemeanor ; cognizable only by 
a feifions of two or more jufticesj for that one Tingle 
juftice of peace hath no jurifdiftioa of fuch offence, and 
regularly thofe only who have jurifdiftion over a caufe 
can award proccfs concerning it. Yet the long, conftant, 
univerfal, and uncor.trolled praftice of juftices of peace 
feems to have altered the law in this particular, and to 
have given them an authority, in relation to fuch arrefts, 
not now to be difputed. Ibid, 

• A juftice of peace may juftify the granting a warrant 
for the arreft of any perfon upon ftrong grounds of fufpi- 
cion of felony, or mifdemeanor, but he feems to be pu- 
nifiiable, as well at the fuit of the king, as of the party 
grieved, if he grant any fuch warrant groundlcfly, or 
malicioufly, without fuch a probable caufe as might in¬ 
duce a candid and impartial man to fufpeft the party to be 
guilty. % Hawk. 84. 

, Every warrant ought to be under the hand and feal of 
the juftice of peace, and fpecify the day it was made out: 
if it be for the peace or good behaviour, it is advifable to 
fet forth the fpecial caufe upon which it is granted, but 
if it be for treafon or felony, or other offences of an enor¬ 
mous nature, it is faid that it is not neccffary to fet it forth, 
and it feems to be rather diferetionary than neccffary to 
fet it forth in any cafe. 2 Hawk. 85, 

We apprehend the meaning of this doftrine is, that the 
warrant need not exprefs the ffecies , but we conceive it 
absolutely neceffary to exprefs the genus, as for treafon or 
felony, or fufphion of treafon or felony. 

The warrant may be directed to the fiieriff, bailiff, 
conftable, or to any indifferent perfon by name, who is no 
officer; for, tho* the juftice may authorife any one to be 
his officer, whom he pleafes to make fuch, yet it is moft 
advifable to dite& to the conftable of the precinft where¬ 
in it is to be executed 3 for that no other conftable, and 
4 fortiori no private perfon, is conipellable to ferve it. 2 
Hawk* 85. 

A bailiff of conftable, if they be fworn, and commonly 
known to be officers, and aft within their own precincts, 
need not Ihew their warrant to the party, notwithftand- 
Jng he demand the fight of it; but that thefe and all 
other perfons whatfoever making an arreft, ought to ac¬ 
quaint the party with the fubftance of their warrant j and 
all private perfons to whom fuch warrants fiiall be di¬ 
rected, and even officers, if they be not fworn and com¬ 
monly known; and even thefe, if they aft out of their 
own precinfts, mu ft ihew their warrants if demanded, 
a Hawk . 86. 

-The iheriff, having fuch warrant diiefted to him, may 
authorife others to execute it; but every other perfon, 
to whom ^ direfted, muff perfoaally execute it* yet, 


it feems, that any one may lawfully efftft him. 2 Hawk* 

80. 

If a warrant be generally direfted to all conftables, 
no one can execute it out of his own precinft; but if it 
be direfted to a particular conftable by name, he may 
execute it anywhere within the jurifdiftion of the juftice. 
2 Hawk* 86. 

Where one is authorifed to arreft a perfon who (helters 
himfelf in a houfe; if entrance be denied, the officer may 

a the breaking oj'A the doors, particular inftances 
ch arc enumelffted by Serjeant Hawkins. V. PUat 
of the Crown , p. 86. & 87. 

Alfo it is enafted by the 3 ^ 4 Jac. 1. par. 3;, That 
upon any lawful writ, warrant or procefs awarded to any 
Iheriff or other officer, for the taking of any popiffi recu- 
fant, Handing excommunicated for fuch recufancy, it 
/hall be lawful, if need be, to break any houfe. 2 Hawk. 
87. 

But it hath been refolved, that where juftices of peace 
are, by virtue of a ftatute, authorifed to require perfons 
to come before them to take certain oaths prescribed by 
fuch ftatute, the officer cannot lawfully break open the 
doors. 2 Hawk. 87, 

After preferment or indiftment found in felony, 
the firft procefs is a capias, to arreft and imprifon the of¬ 
fender : and if the oflender cannot be taken, an exigent 
is awarded in order to outlawry. H. P. C. 209. 

Arreft Of ^llftgmcnt, To move in arreft of judgment, 
is to /hew caufe why judgment ftiould be itaid, notwith- 
ftanding verdift given ; for in many cafes, though there 
be a verdift, no judgment can be had. And the 
caufes of arreft of judgment are, want of notice of trial j 
where die plaintiff before trial treats the jury; the record 
differing from the deed pleaded $ for material defeft in 
pleading; where perfons are mifnamed; more is given 
and found by the verdift than laid in the declaration; or 
the declaration doth not lay the thing with certainty, ftfr. 
And here all matters of faft are to be made out by proper 
affidavits. Comp . Attorn. 329, & 7 . Judgment may be 
arrefted for good caufe in criminal cafes,, as well as civil; 
if the indiftment be infufficicnt, iAc. 3 Inft. 210. 
Four days are allowed to move in arreft of judgment ; and 
the defendant hath all the term wherein the verdift was 
given to fpeak any thing to arreft it, if the plaintiff hath 
no^ given his four days rule, and figned his judgment 5 
after which defendant is put to his writ of error, a lilt. 
93. On motion in arreft of judgment , if the court be 
divided, two judges againft two, the plaintiff muft have 
his judgment5 unlefs a rule be made at firft to ftay all 
proceedings, until the court otherwife order, &Y. 2 

lilt. Abr. 118. See Jeofails and Judgment . 

Arreft of enfueft is to plead in arreit of taking the en- 
queft, upon the former iffue, and to ihew caufe why aA- 
enqueft ftiould not be taken, Pro. tit. Replead . Vide on 
this fubjeft Black. Com. 3 V. 393. What caufes are not 
fufiicient. Id. 394, l$e. 

ImftattB f® bonis tie tfifipentur, A writ which lies 
for a man whofe cattle or goods are taken by another, who 
during the conteft doth or is like to mate them away, 
not being of ability to rendqf fatisfaftion. Reg. Grig, 

126. 

9 rreftan*a fpfum qui fhecimfem ttecepft, &c. Is a 
writ that lieth for apprehending a perfon who hath taken 
the king’s preft-money to ferve in wars, and hides himfelf 
when he ftiould go. Reg. Grig. 24. 

9tref§ fefto fuper onto nurcatojum aUen/genojum, 
A writ that lies for a denizen againft the goods of aliens 
found within this kingdom, in recompence of goods taken 
from him in a foreign country, after denial of refutation. 
Reg. Grig. 129. This the indent civilians called tlari* 
gatio •, but by the moderns it is termed reprifalia. 

Bmtteb, arre&atus, quaft, ad return vecutus, Is where 
a mantis convened before a judge, and charged with a 
crime. 9tam ptf. PL; Co* 45. And h is fometimes ufed 
for imputed or bid unto ; as no folly may be arretted to 
one under age, Littleton, cap. Remittor, Chaucer ufeth 
the verb arrettetb, that is, bys blame, as it is interpreted. 
MraSon bys, ad re&um habere malfftrftorem, 1. e. to have 
the malefaftor forth coming, fo as he may be charged, 
aad put to his trial, Rrafl. lib. 3. trafl. s, rap. 10, 

R And 
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M » another place, rtSatu, it mm hminis eliamni I 
WV&tfdu&ofa ®«n. Snft'tafe if inky with ' 
teaiwi teem, that the word is the fame with ham. 
ItttiM, By aa autim ftatate, all heads for arrows 
Ml \* well brazed, atidjmdeiied at the point with fteei, 
on pin oi forfeiture and Wpnfonmentand to be marked 
wlt\v the mark, oi the maker. Stat. 7 H. 4. c. 7. 

"SttUXa,— -In tbe black book of Hereford) De Operation 
mbits Ariur*, fignifies days work of ploughing; for an- 
tiently cuftomary tenant* werjJjound to plough certain 
days for their lord. Una arrurafyme day's work at the 
plough ; and in Wiltjhire , earing ir a day's ploughing. 
Parbch . Antiq . p. 41. 

9rfon, (from ardeo, to burn) Js houfe burning, which 
is felony at Common law. ^Infi. 66. It mutt be malict- 
oufly, voluntarily, and an atiual burning: not putting lire 
only into a houfe, or any part of it, without burning; 
but if part of the houfe is burnt; or if the fire doth burn, 
and then goeth out of itfclf, it is felony. 2 Inft. 188. 
//. P . C. 85. The burning of a frame of a houfe is not 
accounted houfe-burning, becaufe the frame of a houfe 
cannot come under the word damns , neceffary in every 
indidment for arfon : this was when the law proceedings 
were in Latin ; now, of courfe, the word houfe is requi¬ 
re ; and it mull be the houfe of another, for if a man 
burns his own houfe only, though with intention to burn 
others, it was not at Common law felony, but a great 
mifdemanour, punifliable with fine, pillory, be. 

If a houfe is fired by negligence or mifchance, it can¬ 
not amount to arfon . 3 Inft . 67. H . P. C. 85. Where 
one bums the houfe of another, if it be not wilful and 
malicious, ’tis no felon), but only trefpafs: therefore if 

A. fhoot unlawfully in a eun at the cattle or poultry of 

B. and by means thereof lets another’s houfe on fire, this 
is not arfon ; for though the aft he was doing was unlaw¬ 
ful, yet he had no intent to burn the houfe. 1 Hale's 
Hift . P. C. 569. By Stat. 23 H. 8. c . 11. Burning of 
houfes, or barns wherein any corn is, is felony without 
benefit of clergy. And the Seat. 22 b 23 Car. 2. c. 7. 
snakes it felony to fet bams, ftables, Hacks of corn, hay, 
be. on fire in the night-time, or any out-houfes, or 
buildings: but the offender may be tranfported for feven 
years. 

By 6 Anna, e. 31. Servants through negligence or 
carelefnefs, fetting on fire any dwelling-houfe, orout- 
houfe, fhall forfeit 100/. to be levied by warrant of two 
juflices, and paid to the churchwardens of the parifh, to 
be diftributed to the fufferers by the fire; or on default 
fhall be fenf to the houfe of correction, and there kept to 
hard labour eighteen months, be. By 9 Geo . 1. c. 22. 
(made perpetual by 31 Geo . 2. c. 42.) Setting fire to any 
houfe, barn, or out-houfe, or to any hovel, cockmow, or 
ftack of corn, draw, or wood, is made felony without 
benefit of clergy. 

N. B. This muft be of courfe a wilful adt to render it 
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and exemption of criminals from juft ice, provifion w^. 
made againft it by Statute 26 Hi 8. r. 6. 

Stticuii Cleri 9 {articles of the clergy) Are ftatutes con¬ 
taining certain ankles relating to the church and clergy, 
and caufes ec&efiaftical. 19 E. 2. and 14 E. 3. 

3tticulu0, An article, or complaint, exhibited by way 
of libel, in a court Chriftian. Sometimes the religious 
bound themfelves to obey the ordinary, without futh for¬ 
mal proccfs: as An. Dom. 1300. The prior and convent > 
of Burcejler , fubmitted themfelves to the official of Lin* 
coin , be.—Sgucd pojjtnt ecs a eorum fucceffores per omnern 
cenfuram ecclefiajlicam ad omnium b Jinguiorum pramiffirum 
cbfcr-vationem abfque arflculi, feu libelli, petit tone, b quo-* 
cunqtte Jlrepitu judiciali compellare . Paroch. Antiq. p. 
344 * 

3 rtffirer 0 , Are taken for fuch as are maflers of their 
arts, or whole calling and employment doth confift chiefly 
of bodily labour. We*might, with Mr. Harris, moie 
elegantly and fcientifically define to be ** A 

4< man poffieffing an habitual pidvfyof becoming the 
“ caufe of fome effedl, according taafyflemof various 
u and well-approved precepts.” But to the law— 

If artificers or workmen confpirc not to do any work 
but at certain prices, be. they are liable to penalties by 
tic Statute 2 & 3 Ed. 6. c. 15. A ftranger, artificer in 
London , be. fhall not keep above two fliangcrs fei vants ; 
but he may have as many Englijh fervants and apprentices 
as he can get. Stat . 2 1 H. 8, c. 16. Artificers in woo], iron, 
fteei, brals, or other metal, be. perfons contracting with 
them to go out of this kingdom into a foreign country, 
fhall be fined not exceeding ioo /. and be imprifoned 
three months: and Englijh artificers going abroad, not rc- 
tai ning in fix months after warning given by our ambaft 
fadors, be. fhall be difabled to hold lands by defeent or 
devife, be incapable to take any legacy, t c . and deemed 
aliens. Stat. 5 Geo. 1. c. 27. By the Stat . 23 Geo. 2. 
c. 13. Perfons convittcd of feducing artificer:, in the ma¬ 
nufactures of Great Britain or Ireland, out of the domi¬ 
nions of the crown of Great Britain , to forfeit 50c/. and 
to be imprifoned for twelve months; for the fecond of¬ 
fence to forfeit 1000 L and be imprifoned two years. 
Profecution to be commenced within twelve months after 
the offence committed. Vide as to feducing and trans¬ 
porting of artifts, Black. Com. 4 V. 160. 

$UlUt>fnetum, A ground or place where reeds grow. 

1 Infi. 4. And it is mentioned in the book of Domefday. 

tyftiis&Ugjper, A feaft or entertainment made at fu¬ 
nerals, in the north part of England: arvil bread is the 
bread delivered to the poor at funeral folemnities. CcaveL 
And arvil, arval, arfal , are ufed for the burial or funeral 
rites; as. 

Come, bring my jerkin , Tibb, I'll to the arvill. 

Ton mans dm Seuy Seoun, it makes me mar-vil. 

Yorklliirc Dial. p. 58. 


felony. 

See farther on this fubjefl 3 Ed. 1. c. 15.—37 Hen. 8 . IHfcettcrimtt, { eirehfimum , nrefierium, adflerium, at - 
Cm 6.-4 b $ P. b M. c. 4.-43 Elite,, c. 13.-1 Geo . 1. cyfierium , architrium) Is a Greek word, and figniffi j a mo- 
Stat. z. c. 48. — 6 Geo. 1. c. 16.— 20 Geo . 2. c. 52. b naftery. It often occurs in our old hiftories. Du Cange. 
28 Geo. 2. c. 19. And vide alfo Black. Com. 4 V. 220, Ujffacl). or ajfath , Was a cuftom of purgation ufed of 
tbc. % old in Wales , by which the party accufed did clear him- 

irfer in ic main, Burning in the hand, is the punilh- felf by the oaths of 300 men. It is mentioned in antient 
ment of criminals that have the benefit of clergy. Terms MSS. and prevailed till the time of Hen. 5. when it was 
de Ley . abrogated. 1 H. 5. c. 6. 

HtCura, The trial of money by fire, after it was coined. Kftfart, (vj/fartum) Fr. ajfartir. To make plain. ^ Aft 
In Domefday we read, reddit 50/. ad arfuram, which is fartum rfi quod rtdaftumuejt ad culturam. Fleta, lib. 4. 
meant of lawful and approved money, whofe allay was cap. 21. And the word ajfartum is by Spelman derived 
tried by fire. from exertum , to pull up by the roots; for fometimes ’tis 

3 M?t anu fdart, Is a term ufed in Scotland and the north wrote ejfart. Others derive it from exaratum or exartum, 
of England 5 when one charged with a crime, in commit- which lignifies to plough or cut up. Manwood, in his 
ting the fame, was both a contriver of, and a&ed his part Foteft Laws, fays it is an offence committed in the foreft, 
in it. by pulling up the woods by the roots, that are thickets 

A Britijh word, and more truly written arddel, and coverts for the deer, and making the ground plain as 
• fignifying to avouch; as if a man were taken with ftolen arable land: this is efteemed the greateft trefpafs that 
goods in his hands, he was to be allowed a lawful arthel can be done in the foreft to vert Or venifon, as it contains 
(or vouchee) to clear him of*the felony: it was part of in it wafte and more; for whereas wafte of the foreft is 
the law of HowelDda ; according to whofe laws every te- but the felling down the coverts which may grow up 
xiant holding of any other than of the prince or the lord of again, a/fart is a plucking them up by the roots, and 
the fee, paid a fine pro defenfione regia, which was called utterly deftroying them, fo that they can never afterwards 
arian ardhd. The privilege of arthel occafioning a delay fpring up again. And this is confirmed out of the red 

* ' book. 
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t boQk in the Exchequer, in thefe words—-Affarta vem di- 
cuntur qua apud Ifidorum occifeones nmcupantur, quande fe¬ 
re/# nemera vet dumcta , pafcuis & latibulis ferarum upper- 
***** Jucciduntur: auibus fuccifis (*f radicitus avulfis, terra 
fubvertitur excolitur. —But this is no offence if done 

with licence; and a man may, by writ of ad quod damnum, 
file out a licence to ajfart ground in the fordt, and make 
it feveral for tillage* Reg . Orig. 257. Hence lands are 
called affdrted: and formerly ajffart rents were paid to the 
Ncrown lor foreft lands affdrted. St at. 22 Car. 2* c. 6. 
Affartments feem to be ufed in the fame fenfe in Rot. Pari, 
Of ajfarts you may read more in Cromp . fur if. p. 203. 
And Cbarta de Forefia, anno 9 Ji. 3. c. 4, Efanweod, 
part I. /. 171. 

31 (Fault) (ajffultus) from the Fr. verb ajffdyler , Signifies 
a violent injury offered to a man’s perfon, of a mo>e ex- 
tenfive nature than battery; for it may be committed by 
offering a blow, or by a terrifying fpeech. Lamb . Eiren. 
lib. 1. cap . 3. ,But it is laid that at this day no words 
whatfoever, be weJStver fo provoking, can amount to 
an affault, notwitiiftanding the many antient opinions to 
the contrary. 1 Ilhwk. P . C. 134. 

The feudifts define affault thus: affultus eft impetus in 
perfonam aut locum , Jive hoc pedibus fiat, vel equo, aut mu- 
chinis aut quacunque alia re ajjiliatur. Zafius de Feud, f. 
10. mm, 38. And ajfilire efi vim adferre. Lib, Feud, 1. 
tit. 5. fe£t, 1. Alfo the Lat. ajffultus is ufed in this fenfe 
in the laws of Edvs, Confefi, cap. 12, To ftrike a man, 
though he be not hurt with the blow, is an affault: and 
to ftnke at a perfon, notwithftanding he be neither hit 
nor hurt, hath been fo adjudged. 22 Lib . AJf. pi. 60. 
For affault doth not always neceffarily imply a hitting, 
or blow; becaufe, in treipafs for affault and battery, a 
man may be found guilty of the affault, and excufed of 
the battery. 25 Ed. 3. c. 24. If a perfon in anger lift 
up or ftretch forth his arm, and offer to ftrike another; 
or menace any one with any ftaif or weapon, it is tref¬ 
pafs and affault in law : and if a man threaten to beat 
another perfon, or lie, in wait to do it, if the other is 
hindered in his bufinefs, and receives loft thereby, a&ion 
lies for the injury. Lamb. lib. 1. 22 Aff. pi. (to. Where 

ft man affaults any perfon, beats, or doth him any man¬ 
ner of violence, either with hand, foot, or weapon ; or 
throws any thing at him, drink in his face, fcfc. whereby 
he is hurt; it is fuch an affault for which aftion may be 
brought, and damages recovered. Comp, Attorn. 133. 
So fpitting in a man’s face, or treading on his toes. 

In many cafes a man may juftify an affault; thus, to 
lay hands gently upon another, not in anger, is no foun¬ 
dation of an a&ion of trefpafs and affault: the defendant 
may juftify molhter manus impofuit in defence of his per¬ 
fon, or goods i or of his wife, father, mother, or mafter ; 
or for me maintenance of juftice. Braft. 9 E. 4. 35 

f£f* ^1* f» 51* 

A‘ fervant, may juftify an affault in defence of a 
mafter, &c. but not# cent- Bath Nl. Pri. p. 18. L.Raym. 
62. 

. If an officer, having, a warrant againft one who wil 
not fuffer himfelf to be arrefted, beat or wound him in 
the attempt to take him,he<may juftify it; fo if a paren 
in a reafonable manner chaftife his child, or mafter his 
fervant, being a&ually in his fervice at that time, or a 
fchoolmafter his fcholar, or a. gaoler his prifoner, or even 
a hulband his wife (for reafonable and proper caufe); 
or if one coniine a friend who is mad, and kind and beai 
him, (fr* in fuch manner,^ is proper in his circum 
ftances; or if a man force a fword from one who offers 
to kill another; or if a man gently lays his hand on 
another, and thereby ftay him from inciting a dog 
againft a third perfon; if I beat one (without wounding 
him, or throwing at him a. dangerous weapon) whe 
wrongfully endeavours with; violence to difpaffefs me ol 
my lands or goods, or the goods of another delivered tc 
me to be kept for him, and:will not defift upon my lay 
ing my hands gently on hint .and dilUrbing him; or if; 
man beat, wound or maim one who riiakcs an affaul 
upon his perfon, or that of his wife, parent, child, 0 
mailer; or if a man fight with, or beat one who attempt! 
to drill any ftranger i in. thefe cafes it feems the party ma> 
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uftify the affault and battery. See 1 Hawk. P , C. 130. 
and the feveral authorities there cited. 

And on an indi&mcnt the party may plead Not guilty, 
and give the fpecial matter in evidence; but in an a&ion 
he muft plead it fpecially. 6 Mod. 172. Suppofingit 
matter of jujlificatien ♦—11 of cxcufe , *tis laid it may be 
given in evidence , on the general iffue. Vide Bath. A/. 
W. 16. 

Alfo in cafes of affault, for the affault of the wife, 
child, or fervant, the huiband, father, and mafter, may 
have action of trefpaft, Pel quod /ervitium ami fit. 
Otherwife in cafe of & wife, hulband and wife fhould join 
‘n the a&ion for the perfonal abufe of the wife, (the huf- 
band not having fuftained any damage.) if the hulband 
has been damnified, as by tearing her cloaths, tic. for 
that peculiar injury to himfelf he alone muft fue. 

As to parent ana child, mafier and fervant , unlcfs injury 
ccrues to the parent or mafier , the child or fervant muft 
ue, 

For affaults the wrong-doer is fubje& both to an a&ion 
t the fuit of the party, wherein he (hall render damages; 
nd ajfo to an indictment at the fuit of the king, wherein 
e fhall bq fined according to the heinoufnefs of the of- 
ence. 1 Hawk. 134, 

Where a man is affaulted, and he hath no witneffes to 
prove the fame, or in other cafes, the party affaulted 
may bring an information in the crown-office; and net 
have common aCtion of trefpafs. Vide Stat . a 5 W. C2f 
M. c. 18. which requires recognizances to be taken to 
prolecute with effeCt, teV. And Stag. 8 fcf 9 W. 3. c. 

11. enabling, That where there are feveral defendants to 
any aftion of affauk, &c. and one or more acquitted, 
:he perfon fo acquitted fhall recover coils of fuit, unleft 
he judge certify that there was a reafonable caufe for 
making fuch perfon a defendant or defendants to fuch 
adion. 

If any perfon affault a privy counfellor, in the execu¬ 
tion of his office, it is felony. Stat. 9 Ann. e, 16, 

Stat. 6 Gee. 1. c. 23. fc$. 11. If any perfon fha.ll wil- 
r uHy and malicioully affault any perfon in the public 
ftreets or highways, with an intent to tear, fpoil, cur, 
burn or deface, and fhall tear, fpoii, cut, burn, or deface 
the garments, isle. of fuch perfon, ’til felony; and the 
offender may be tranfported for feven years. 

Affaulting perfons in a forcible manner, with intent to 
commit robbery, is made felony and tranfportation, by 
Stat. 7 Gee. 2. c. 21. And affaulting or threatening a 
counfellor at law, or attorney employed in a caufe 
againft a man; or a juror giving verdid againft him; his 
adverfary for firing him, Qc. is punilhable on an indict¬ 
ment, by fine and imprifonment, for the contempt. 1 
Hawk. 58. 

Vide further, as to affault and battery, Bath. Ni. Pri. 
14, &c. Black. Cem. 4 f. 216, Isc. As to affault and 
battery, and falfe imprifonment, Bath. Ni. Pri . 21, t$c. 
Black. Com. 4 V. 218, &e. 

9 (fflj? of weights and meafures , (from the Fr. cjffdy, i. e. 
a proof or trial) 1$ the examination of weights and mea¬ 
fures, by clerks of markets, lsc. Reg Orig. ijy.—Ac 
ajfifam & aflaiam Panic, Vint, & Cervifi#. Fateh. 37 
H. 8. Tho. Marrow. 

Sffaper of the, &fng, (kffayator regisj An officer of the 
king’s mint, for the trial offilver; he is indifferently ap¬ 
pointed between the mafter of the mint and the merchants 
that bring filver thither for exchange. Anne 2 H. 6. cap, 
12. Vcffels of gold (hall be affaytd. 28 Ed. 1. c. 20. 
and 18 Car. 2. c. 5 -—Mandatum eft Will. Haxdel clerico , 
quod cenvocatis in prafentia fua omnibus monetarist aflayato- 
ribus, cufiedibus, operariis & edits miniftris dt Casrtbiis regie 
London iA Cantuar. pervifum df tefiimmni* illermm previ¬ 
dent, qued tot tales eperarii fint in pradfStis Gambits, qui 
fufieiant eperationes regias faciendas , nc rex pro defeflu 
hujufmedi minifirofum dampnum incurrat. Clauf. 17ft* 3. 

A. 8. 

of plate made by gold/miths, (sic. Thefe are 
for aJfdyeng uM marking thereof, of whom with their fees; 
and how the ajfay offices are reprinted by ftatute* fee 1$ 
Gee. 2. c. 26. and Gold/miths, 

4. Mbpgftte, 
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MfetOate* A word ufed in old charters for to take leaves them fu&cient to pay his debts and legacies; of 
fellow judges. — Henricus Dei gratia rtx Angl. br. where fome commodity or profit arifeth to them in right 
Dilefto tsf fideli fuo Nicholao de la Tour falutem . Sciatis of the teftator, which are called aftets iu their hands* 
quod conftituimm *vos jmftidarium noftrum una cbm hits quos Terms de Ley 56, 77. 

nrobis duxeritis aflayfiandos ad ajjsfops nova difteifinee caps - As to a/Tets by defeent it is to be obferved, that by the 

indam .—Cartular. Abbat. Glafton. MS. f. 57. Common law, if an heir had fold or aliened the lands 

$ffecurate, {adfecuran) To make fecure by pledges, which were aflets, before the obligation of his anceftor 
or any folemn interposition of faith. In the charter of was put in fuit, he was to be difeharged, and the debt 
peace between Hen* 2. and his fens, this word is men- was loft: but by ftatute, the heir is made liable to thc^/ 
tioned. Hovedtn, anno 1174. value of the land by him feld, in a&ion of debt brought 

3ffcmbip unlawful/ (from the Ft* affembler, i. c. ag- againft him by the obligee, who fhall recover to the value 
gregarej To flock together. It is\be meeting of three or of the faid land, as if the debt was the proper debt of the 
more perfons to do an unlawful aft, altho* they do it not: heir; but the land which is fold or aliened bona fide be- 
as to aflault or beat anyperfen; enter into houfes, or fore the action brought, fhall not be liable to execution 
lands, ts’e. Weft. Symi part 2. feft. 65. Their meet- upon a judgment recovered againft the heir in any fuch 
ing and abiding together makes the crime, where they do aftion. St at. 3 & 4 W. & M. cap . 14. WAere a man 
not execute their intentions: if the intention be to re- binds himfelf and his heirs in a bond ; and dies, leaving 
drefs public grievances, and be executed, it is adjudged iflue two Tons, if the cldeil fon enters on the lands by de- 

treafon. 3 Inft. 9. The late riot aft ordains, that feent as heir to the father, and diejidthout iflue; and 

where twelve perfons, or more, unlawfully affmbled , con • then the youngeft fon enters, he flfSll/be charged with 
tinue together an hour after proclamation to depart, they aflets as heir to the father. Dyer 20%. Lands which 
fhall be guilty of felony. St at. 1 Geo* 1. c* 6. See Jfe- come to the heir by purchaie lhall n£t be aflets; for *tis 
bellious AJfembly and Riot. Vide Black. Com. 4 V* 146. only lands by defeept that are aflets. 1 Danv. Abr. 577. 

3MTent, or confent. To a legacy of goods, the ajfent A reverfion in fee, depending upon an cftatc-tail, is nut 
of the executor is neceflary, before the legatee may take a^ets; bccaiffc it lies in the will of the tenant in tail to 

the fame; but to a devife of lands that are freehold, it is dock and bar it by line, bV. 6 Rep* 56. But after the 

not required. Co. Lit. 111. The aflent of an executor tail is fpent, it is aflets. 3 Mod. 257. And a revet fion 
to a devife of a legacy, or of any pcrfonal thing, is fo on an eftate for life or years lhall be aflets. A reverhon 
neceflary, that if the legatee or devifee take the thing expeftant upon the determination of an eftatc for life fe 
without the delivery and aflent of the executor, he may aflets, and ought to be pleaded fpecially by the heir ; 
have an aftion of trefpafs againft them. Keilw. 128. 1 and the plaintiff in fuch cafe may take judgment <f it 

Ne/f. Ab. 260. The Coirmon law takes notice of the af- cum actiderit. Dyer 371, Cartheiv’s Rep. j zc). An 
fent of the executor to the legacy, and doth give hi in adnwfen is aflets; but not a prefentation to a church 
time to confider of the value of the goods, and ftatc of the actually void, which may not be fold. Co. Lit. 774. 
debts of the teftator, that he may pay a legacy with Lands of teftuy que truft lhall be aflets by del cent. 6W. 
fafety; the executor being to pay debts before legacies. 29 Car. 2. c. 3. f. 12. Alfo 

Perk. 570. No property can be transferred to the legatee Eftatc pur outer vie lhall be aflets in the hands of 

without the aflent of the executor: but if the executor the heir, ii it come to him by reafon of a fpecial occu- 

doth once aflent to the legacy, the legatee hath fuch a paney, and where there is no fpecial occupant, it lhall 
property veiled in him that he may take it, though the go to the executors or adminiitrators of the party that had 
executor revokes his aflent afterwards. And there may the eftatc thereof by virtue of the giant, and lhall be *f- 
be an aflent implied, as well as exprefe; as if the executor fets in their hands.” 

offers the legatee money for what is bequeathed him; or ^ And lands by defeent in antient demefnc will be a fifes 
direfts others to the legatee to buy it, fcfr. Plonvd . 543. in debt. But a copyhuid r.fhre defending to an h 1. '. 

4 Rep. 28. When there are many executors, the aflent not aflets: nor is any rfeht an c.ViefeVcK 'fe.fe.ct 
of one to a legacy is fuflicient: and one executor may pofieflion, f de. till recovered and reduced into 
take a legacy without the aflent of his co-executors. Danv. 577. 

Perk. 572. Aflent may be before or after probate of the An annuity is no aflets, for it is only a chofe en aftion. 
will. An infant executor, at the age of feventeen years, Br. Aftets per Defeent , pi. 26. 

may aflent to a legacy: but it has been doubted, whether Equity of redemption of an eftare mortgaged, and a 

an adminiftrator durante minors estate can aflent. Cro. term for years to attend the inheritance are aflets. 3 
Elite. 719. A hulband is to give aflent where his Leon. 32. An heir may plead riens per defeent, but the 
wife is executrix. A court of equity, or the fpiritual plaintiff may reply that he had lands from his anceftor; 
court, may compel an executor to aflent to a legacy, and fpecial matter may be given in evidence, &7. 3 tj 

March 97. But an aflent to a void devife will be alfo 4#'. iS M. c. 14. 5 Rep. 60. A fpecial judgment again ft 

void. Plowd. 525. Aflent of dean and chapter in making aflets only lhall have relation to, and bind the lands from 
leafes of church lands ; vide Leafes. Of the major par: the time of the filiig the original writ or bill. Carth. Rep. 
of corporations, in making by-laws, vide By-laws. And 245. A? to the heir being bound, fide Co. L. 209, 376, * 
fee a 383* 384* 386. 

Thofe that affefs public taxes; as two inha- As to afl'ets inter maines , money decreed in a court of 
bitants in every parifh were afleflbrs for the royal aid, to equity by reafon of executorihip, or arifing by fale of 
rate every perfon according to the value of his eftate. lands by executors; and damages recovered by executors; 
Anno 16 (A 17 Car. 2. There are affeflmcnts of parifh alfo interefl of the teftator’s money lent by executors, fhall 
duties, for raffing money for the poor, repairing of high- be aflets. 2 Chan. Rep. 152. Thofe goods and chattels, 
ways, $$c. made and levied by rate on the inhabitants; which belongedgo the teftator at his death, and which do 
as well as afleffments of public taxes, &c. See Affifors. come to the hands of the executor, are aflets, to make 
(Fr. affix,, i. e. fat'u) Signifies goods enough the executor chargeable to creditors, &c, 6 Rep . 47. 

to difeharge that burden which is caft upon the executor But fuch things as are not valuable fhall not be aflets: 
or heir, in fatisfying the debts and legacies of the teftator and debts, tftc. when recovered by the executor after the 
or anceftor. Bro. tit. AJfets. Aflets are real, or perfe- death of the teftator, fhall be accounted aflets; and not 
nal; where a man hath lands in fee fimple, and dies before recovered, for the executor fhall not be charged 
feifed thereof, the lands which come to his heir are aflets for a debt, if he cannot recover it. Wood's Inft. 323. 
real: and where he dies poflefled of any perfenal eftate, A relcai'c of a certain debt due to the teftator makes it 
the goods which come to the executors are aflets perfenal: aflets in the executor’s hands; becaufeit fhall be intended 
aflets are alfo divided into affets per defeent , and affets inter he would not have made the rcleafe, uniefs the money 
maines ; aflets by defeent is where a perfon is bound in an had been paid to him. 1 Nelf Abr* 262. 
obligation, and dies feifed of lands which defeend to the If an obligee or creditor is made executor, the debt is 
heir, the land fhall be aflets, and'thc heir lhall be charged aflets; but he may pay himfelf before any other in equal ’ 
as far as the land to him defeended will extend: affets or inferior degree. 1 Inft. 264. Office of Ex, ch. 2. 
inter maines is when a mail indebted makes executors, and p. 43, 63. 


If 
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pay himfelf a debt of that value, this (hall be aflets in bis hcii*; foil take. Co. Lie< 384. b L if a man Lx* 
^ t0 .„ make hun char 8« ble w «y.c«wli»r,or legatee, nut with another, hi, exu Jr, 

of an aflignee, and his executors, and the affienec of an 


but what is over and' above the rent (hall be aflett. 
1 &?/i. 79. IF an executor furrenders a term of years 
which he had as executor, to him in reverfion; or if he 
purchafes the reverfion, Vis not extinft as to him, but 
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executor of his own wrong* to whom 4 *o/, is 
wirtg, doth (eke goods to the value of at>/. inteadin&to 
pay himfclf a debt of that value, this (hall be aflets in hit heir, (hail take- 
hands to make him chargeable to anv, creditor, or 
5 Rep. 30, 

jYTho a plantation be an inheritance, yet,, being in a executor or adminiftrator of every aifonte are included 
foi^ign country, it is a chattel to pay debts, and a thing and (hall have covenant* c Co . 17* b. But if an obli* 
that is teftamentary. ft*- 35*" gation be, to toy fab perfons at he fall name by bis will 

Leafes arc affets to pay debts, notwithftanding the affent ar writing ; there muft > an exprefs nomination, and hb 
of the executor to the devife of them. 1 Lilt Mr . 99. executor (hall not take as aflignee. Mo. 8cc 
Where an executor of lefiee for years receives the profits \ A devifee is an aflignee in kwi tor cur 1 Show 
of the land, they are appropriated to the ufeofthe leflbr; 59. P 

Where a power it coupled with an intereft , an aflignee 
of an executor of an aflignee may take as aflignee. a 
Show* 57. 

t, - An aflignee is he that poffelTes or enjoys a thine in his 

fliall {till remain aflet^tlw executor to fatisfydebts and own right} and deputy is he that docs it in the neht of 

, «*!>»• Pftim. See Condition, Covenant, &c. 

Aflets in the hands*of one executor is aflets in the «%nment, (affig*atio) Is the fetting over or tranf* 
hands of others} and if an executor hath goods of the ferring the intereft a man hath in any thing to another, 
teftator in any part of the world, he fliall be charged in For the better explaining this head, it wUl be proper 
refpea of them. 6 Rep. 47. In actions againft execu- /o confider, r r 

tors, the jury mull find aflets of what value 5 for the, 

I. What things are affignable. 

II. Where an affignee fall take advantage of the cove - 
mnt of an ajfignor . 

III. Where an ajjignee faU be hound by the covenant of 
an ajftgnor. 

I. Alignments may be made of lands in fee, for life, 
or years; of an annuity, rent-charge, judgment, ftatute, 
c. but as to lands they are ufually of leafes and cllates 
for years, OV. And no eftate of freehold, or term for 
years, (hall be aifigned but by deed in writing figned by 
the parties ( except by operation of law. Seat. 29 Can 
z. c. 3. Apoffibility, right of entry, title for condition 
broken, a truft, or thing m action, cannot be granted or 
afligned over. 1 Jnfl. 214. 

But though a bond, being a chofe in action, cannot be 
aflign'd over fo as to enable the aflignee to fue in his own 
name, yet he has by the aflignment fuch a title to the 
paper and wax, that he may keep or cancel it. Co. Lit . 
232. And bonds, fcjfr. ire afligned by power of attor¬ 
ney to receive and fue in the affignor’s name: but bills 
of exchange are aflignable by indorfement, and the af- 
fignees may recover in their own names by Stat. 3 4 

Ann. c. 9, 

Alfo in equity a bond is aflignable far a valuable con- 
fideration paid, and the aflignee alone becomes intitled to 
the money; fo that if the obligor, after notice of the af- 
fignment, pays the money to the obligee, he will be 
compelled to pay it over again. 2 Fern. 595, 

An aflignee muft take it fubjefr to the fame equity that 
it was in the hands of the obligee ; as if on a marriage 
treaty the intended hufond enters into a marriage-brokage 
bond, which is afterwards afligned to creditors, yet it Drill 
remains liable to the fame equity, and is not to be car¬ 
ried into execution againft the obligor. 2 Fern. 428. 

Where there is a bond for the performance of covenants in 
a leafe, if the leflee aligns the leafe, he may likewife 
aflign the bond; but this muft be before any of the cove¬ 
nants are broken ; but if any of the covenants are broken, 
and the leflee afterwards afligns the leafe and bond, and 
the aflignee puts the bond in fuit, *tis maintenance. 
Oodb. 81. 

»Tis enafred by the ftatute yjac. 1. r. 15. That a debtor 
to the king fall not qffign any debts to him , butfab as did ori¬ 
ginally grow due to the debtor ; afterwards there was a 
debtor to the huiband in 2000 1 . by a ftatute j the huf- 
band made his wife executrix, and died; (he married 
again o»e G. LK who was indebted to the king, and then 
the huiojmd mid wife afligned this ftatute to the king in 
fatisfa&ioft of fo debt due*) Mm; adjudged, that the 
alignment was good, for tho' the fccond hufond had rhe 


plaintiff (hall recover only according to the value of the 
aflets found. 1 RoL Rep . 58. 

3 MTctmate, To draw or drain water from marfti 
grounds.— Quod ipfi marifeum pradiBm aflewiare, & fe- 
cundum legem Marifci, Walliis includere & in culturam redi - 
gere. — Et Marifeum ilium fie aflewiatnm, inclufum hi in 
culturam reda&um tenere. Mon. Ang. 2 Vol. f. 334. 

SffibCtCf or ajfedare> To tax equally. Provifim efi ge- 
neraliter quodprasd. quadragefima hoc mode aflideatur col - 
ligatun Mat. Parif. anno 1232. Sometimes it hath been 
vfed to aflign an annual rent, to be paid out of a parti¬ 
cular farm, &V. As, mmer 'mm rex Stephanos dtdit & 
aftedit eis pro centu/n march. 

• ( affignare) Hath two fignifications; one gene¬ 

ral, as to fet over a right to another, or appoint a deputy, 
ts c. And the other (pedal, to fet forth or point at, as 
we fay to aflign error, aflign falfe judgment, wafte, (sc. 
And in afligning of error, it muft be lhewn where the 
error is committed; in falfe judgment, wherein the judg¬ 
ment is unjuft; in wafte, wherein efpecially the wafte is 
done. F. N. B. 19, 112. Reg Orig. 72. Alfojufticcs 
are faid to be afligned to take aflifes. Stat. 11 H. 6. c. 2. 
And fee and 9 (&gnment. 

Sfligttef, (ajfignaius) Is he that is deputed or appointed 
by another to do any afr, perform any bufinefs, or enjoy 
any commodity. And aflignees may be by deed, or in 
law: aflignee by deed is when a leflee of a term, &c. 
fells and afligns the fame to another, that other is his af- 
iignee by deed : aflignee in law is he whom the law fo 
makes, without any appointment of the perfon ; as an 
executor is aflignee in law to the teftator. Dyer 6. But 
if there be aflignee indeed) aflignee in law is not allowed: 
if one covenant to do a thing to J. 5* or his afligns by a 
day, and before that day he dies; if before the day he 
name any aflignee, the thing muft be done to his aflignee 
named; otherwife to his executor or adminiftrator, who 
Is aflignee in law. 27 H. 8. 2. A. leafed lands to B. 
for nine years, the remainder after his death to the ex¬ 
ecutors or afligns of the faid B. for forty years, then B. 
dies inteftatc, and his wife admijiifters to him ) in this 
rcafe the adtoiftiftrators are not aflignees. Owen 125* 
He is called aflignee, who hath the whole eftate of the 
aflignor: and an aflignee, though not named in a condi¬ 
tion, may pay the money to fave the land 5 but he foil 
not receive any money, unlefs he be named, x Inft. 215. 
Aflignees may take advantage of forfeitures on conditions, 
when they are incident to the reveifion, as for rent, &c. 
I And . 82. And regularly every aflignee of the land 
mqy take advantage of inherent covenants 5 alfo aflignees 
are bound by fuen covenants, as a covenant to repair, 
&<-. But if it concerns a thing not in being at the time 


^ 0 —--— —- ——— " vwy ivwnu Jiuivnsiu 

of the demife, as to make a new edifice, &c. the aflignee ftatute in right of his vftft, ai»4 by eonfrquence the debt 
xs not bound, except he be named in exprefr words ; nor was not or iginally due to him; yet becaufe he might ft- 

b he when named, if the Dung to be done does not con- * ^ - * ' . 

cem the thing demifed, but is coHnteral to it; or in eou- 
tr«a« merely perfonai. 1 Qro, 552. 1 RoL Abr. 915. 


Ploved. 284. 


leafe the ftatute ? tb the fame thing as if it had been ori¬ 
ginally taken in his name, a Cro. 324. 

An office of truft b not grantable or aflignable to another; 
and therefore it was adjudged, that the office of a fiemer m 
8 which 



ASS 

which was an office of tyuft, could not be affigned, and 
if it could not be affigned, it cannot be extended upon a 
ftatute. Dyer f, 

A poflibility, right of entry, or thing in a&ion, or 
caufe of fuit, or tiue for a condition broken, cannot be 
granted or affigned over by law; for if this were per¬ 
mitted, it would prqjnote maintenance, and prove pre¬ 
judicial to fuch as, being able to contend with thofe with 
whom the original contract wa^fc might find them fclvcs 
depreffed by a powerful adverfary. Co* Lit* 214. 1 RoL 

Abr. 376. Skin . 6, 26, 

A bare power is not affignable, but where it is coupled 
with an interell it may be affigned : agreed per cur . as 
where a leafe was made with power for leflor, his heirs 
and affigns, to cut down, grub up, and lell trees ; and 
lefiTor granted Come of the trees to defendant who vvitli his 
fervautsentered and cut them down; and it was objected, 
that this was a power annexed to the reverfion only, and 
not affignable ; and that he might have juftified under the 
leflor, but not in his own right. But judgment quod 
quercus nil capiat . The liberty is annexed to the trees, 
and as incident to them, affignable with them. 2 Jon^ 
206. The leffor might lever the trees from the revcrJion. 
2 Mod. 317 . 

Arrears of rent, if c. is a chofe in aSiion, and not af¬ 
fignable. See Skin . 6. 

It hath been doubted if a letfe for years before entry and 
poileffion be affignable. See Show. 291. 

A leflee out of po.frtfion cannot make any alignment 
of his term off from the land ; but mull firft enter, and 
jrcontinuc his poileffion; or feal and deliver the deed 
upon the land, which puts the affignec into aitual pofl'ef- 
fton. Da/if 81 • But it has been adjudged, that where 
ieiTec for years of the crown is put out of his eftatc by a 
ftrangcr, yet he may affign the term, tho* he is not in 
pofleffion ; becaufe the reverfion being in the crown, he 
cannot lawfully be put out of pofleffion, but at his own 
will. Cro. Eliz. 275. 

If leflee for years affigns all his term in his leafe to an¬ 
other, he cannot referve a right in the alignment ; for he 
hath no intereft in the thing by reafon of which the rent 
referved ihould be paid; and where there is no reverfion 
there can be no diftrefs: but debt may lie upon it, as on 
a contrail. 1 Lill* Abr. 99. Lellcc for term of years 
affigns over his term and dies, hi*, executors lhall not be 
charged for rent due after his dcccafe. Nqy's Max , 71. 
Where the executor of a leflee affigns the term, debt will 
not lie againft him for rent incurred after the affignimut ; 
becaufe there is neither privity of contrail, nor ctlate be¬ 
tween the leflor and executor: but if the leflee himfelf 
affigns his leafe, the privity of conti att remains between 
him and the leflor, although the privity of eilate is gone 
by the affignment, and he fhall be chargeable during his 
life; but after his death, the privity of contrail p like- 
wife determined. 3 Rep* 14. I Nc/f Abr. 271 . Al¬ 
though a leflee make an affignment over of his term, yet 
debt lies again!! him by the leflor or his heir, (not having 
accepted rent fiom the ajjignee :) but where a leflee affigns 
his term, and the leflor his reverfion, the privity is de¬ 
termined, and debt doth not lie for the reverfioner againft 
the firftlcifce. Moor \ 72 . Vide Barker v. Dormer, 1 Sho. 
,( ; T ‘ 

in cafe of aflion of debt for rent by the affignee of a re¬ 
verfion, the defendant, a leflee may plead, that, before 
any rent ber.imc due, he affigned the term to another; 
but he muf! fet forth in his plea that he gave notice to 
the plaintiff of the affignment made. Raym. 163. A man 
made a leafe, provided that the leflee or his affigns 
fhould not alien the premi fifes without licence of the leflor, 
lie. who after gave licence to the leflee to alien ; by this 
the leflee or his affigns may alien in infinitum . 4 Rep. 

tl 9 - . ' | 

Adjudged, that fome things in refpeft of their nature 1 
arc not affignable, or to granted over; as for inftancc, 
if the donee in tail holdetli of the donor by fealty, he can¬ 
not affign it over to another, becaufe fealty \s incident to, 
and inseparable from the reverfion ; fo if the founder of 
a college grant his foundation, tho* it be to the king, the 
grant is void, becaufe ’tis infeparable from his blood. 

11 Rep. in Magdalen College’s caic. 
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Several things are affignable by a&s of parliament, which 
feexn not affignable in their own nature ; as promiffar) 
notes, by the 3 4 Ann. c. 9. bail-bonds by the ftierifij 

by 4 fcf 5 Ann . c. 16, a judge's certificate for taking and 
profccuting a felon to conviction, by 10 & 11 W. 3- Ct 2 3‘ 
a bankrupts effefl $ by the ieveral ftatutes of bankruptcy. 

11 . As to what cafes gi ve the affignee advantage of thi 
affignor's covenant, it is to be obferved, in general , 
that 

If the remainder of a term of years be affigned to an¬ 
other, the affignee fhall have the benefit of a leflee ; and 
of re-entry upon a leafe made by the grafitor for fewer 
years, ifc. by the Stat. 32 H, 8. cap. 34. And the af¬ 
fignee of a reverfion of a term fliall take advantage of a 
covenant againft the leflee of ^ftiorter term; as where 
leflee for twenty years makes a leafe for four years. Me or 
694, 695. The word heir is ffufficient to make an 
affignee ; and the grantee of a common perfon is affignee 
to have benefit of a covenant, grant, &c. Flowed. 173. 
A leafe was made for years of lands, excepting the woods; 
the leflor grams the trees to the leflee, and lie affigns the 
land over to another: the trees do not pals by this 
affignment to the affignee. Goldjb. 188. 

The leflor dcmifccl land, and covenanted with the leflee, 
his executors and afligns, that if he wore difturhed or 
breed to pay any charge, L’c. he ihould retain lb much 
of the rent; afterwards the leflee made an affignment of 
his term : and it was held, ihut his affignee might have 
remedy upon the covenant by way of retainer againft the 
affignee of the reverfion. Plow'd. 72. 

, Leflee for years made an affignment of part of his term , 
and the affignee covenanted to repair ; afterwards the leflee 
dev fed the reverfion of the whole term to another, and 
died, and the devifee brought an adtion of covenant againft 
the affignec; adjudged, that this devifee of the reverfion 
was an aflignee to take the benefit of this covenant or 
condition within the ftatute 32 H* 8. e. 34. of condition*. 
Godb. 161. 

An affiance of an affignec , an executor or adminiftrator 
of an affignee, or an aflignee of an executor, are com¬ 
prehended under the word affigns , and thefe fliall have an 
aflion of covenant for a breach of any covenant which 
runs with the land. 5 Rep. 16. Spencer’s cafe. 

Lejffec for years covenanted for himfelf and his affigns , 
that he would not lep the trees, &c. afterwards the leflee 
died inteflare, and adminiflration was granted to W. R. 
who lopped the trees, &c. adjudged, that it was a breach 
of the iovemmt, for an adminiftrator is an aflignee as well 
as an executor. Moor 44. 

LcJJie Jor If ? made a leaf: for feventecn years, who in 
the next y. nr afligned the term to 3 . who made a leafe to 
IV. R. !»>: tf'ittocn years, rendring rent on certain days, 
and it bch ind for three day» after, being lawfully de¬ 
manded, and not paid, the leafe robe void; he in the 
reverfion for feventeen years, granted all his eftatc and in- 
tcreft by deed parol to one Rouland , who demanded the 
rent, and entered for non-payment; one queftion was, 
whether at Common lavs, without the help of the ftatute 
32 H. 8. c. 34. of conditions , the affignee of him in reverfion 
could tal^ the lame advantage of this leafe, being void^ 
as the affignec of the term himfelf might have done, who 
granted the leafe for fourteen years ? and adjudged, that\ 
lie might by the grant of all his efiate, if it had been in 
writing, and that by the ftatute 32 H* 8. c . 34. the grantee 
of the reverfion of a term, fhall have the benefit of a condi¬ 
tion annexed to a lefler term derived out of a larger. 
Moor 525. 

HI. With refpeB to th* cafes in which the affignee is 
hound by the covenant of the affignor • 

As the rent iflues out of the land, the affignee generally 
who has the land, and is privy in eftatc, is debtor in re- 
fpe& thereof. 3 Rep. 32. 

The affignee of a term is bound to perform all the co¬ 
venants annexed to the eftatc ; as if A . leafe* lands to 3. 
and B . covenants to pay the rent, repair houffis, du¬ 
ring the laid term, and B. affigns to J. S. the affignee is 

bound 
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Jboundto perform the covenant during the life of the firft 
leffee, though the aflignee be not named, becaufe the co¬ 
venant runs with the land being made for the mainte¬ 
nance of a thing in ejfe at the time of the feafe made. 
I Rol. Abr . 5ZI. Cro . Elix. 457. Moor 399. 5 Co. 
24. 

But if A. leafes for years to B . and B. for himfelf, his 
executors and adminifirators, covenants with A. to build 
a wall upon a part of land demifed, and after B. afligns, 
the aflignee is not bound by this covenant; for the law 
will got annex the covenant to^ thing not in ejft. 5 Co. 
15. Yet vide poft. 

But if B. had covenanted for him and his afligns to 
build the wall, ts m c. this would have bound the aflignee, 
bccaufe\t is to be done upon the land, and the aflignee is 
to have the benefit thereof. $ Co. 15. 

The leffee covenanted for himfelf, his executors and 
adminiftratorsj leave fifteen acres every year for pa- 
fture, without ploughing it, and afterwards he ajftgned his 
Jeafe to the defendant, again ft whom an ad ion of cove¬ 
nant was brought for not leaving fifteen acres in pnfturc, 
lAc. and upon a demurrer to the declaration it was in- 
lifted for the defendant, that he was not bound by this co - 
venant, becaufe he was not ajjignee of the leffee, WHb had 
covenanted only for his executors andadminiftrators, and not 
for his ajftgns, for they were not named in the covenant; 
but adjudged this covenant binds him, though not na¬ 
med, becaufe it is for the benefit of the eftate ; but it had 
been othervvife if it had been to do a collateral ad as to 
build de novo, or the like, for in fuch cafe the afligns of the 
covenantor are not bound, unlefs named. 2 Cro. 125. 

Where the executor of a leffee ajftgns the term, debt will 
not lie againft him for rent incurred after the aflignment, 
becaufe there is neither privity of contrast between the lef- 
for and the executor, before the ajftgnment, nor privity of 
eftate, after the aflignment, and this was Verton and Syd- 
dalis’s cafe; but where the leffee himfelf afligns his Jeafe, in 
fuch cafe the privity of con trad ftill remains between him 
and the leffor, though the privity of eft ate is gone by the . 
aflignment, and therefore notwithftanding that aflign- I 
xnent, he ill all be chargeable during his lift , but after his 
death the privity of contract is likewife determined. 3 
Rep. 24. * 

if an alignment is made by an ajftgnee , the firil ajftgnee 
5s not fuable for the rent; for if he be accepted by the 
leflbr, the admifllon of one aflignee is the admiflion of 
twenty. Comp. Attorn . 491. Alignment by an ajftgnee 
difehargeth him, becaufe he was only chargeable as ha¬ 
ving the land ; and there is, no occaflon for giving notice 
to the leflbr of his ajftgnment over. Comberb . 192. 

Leffee for years rendring rent, covenants to build a 
houfc on the land in tep years; within which time he 
afligns his term, adion lies on the covenant againft the 
aflignee. Codb. 60. But where a leffee covenanted for 
himfelf and his afligns to rebuild a houfe before fuch a 
tim«> which he did not do, but after the time expired 
lie afligned the term ; adjudged that this covenant will 
not bind the aflignee, becaufe it was broken before the 
aflignment. 1 Salk. 199. 

Alfo though the covenant be for him and his afligns, 
yet if the thing to be - done be merely collateral, and no 
.way concern the thing demifed, the covenant lhall not 
bind the aflignee; as if it be to build an houfe upon 
other land of the leffor, or to pa/ a collateral fum. 
5 C*. 15. 9 

The ftatute 3 2 ft 8. c. 34. enables grantees of reverftons to 
enter for conditions broken 9 and to bring ad ions of covenant, 
&c. and alfo enables the tenants of particular eftates as for 
life, See. to have adieus of covenant againft their grantees ; 
the queftion was, if a leffee for life covenant for himfelf, 
his executors and adminiftrotors , to build a wall on the 
lands, and afterwards he afligns the eftate to W. R. 
whether he or the grantee of the revcrfion may have ai# 
adion of covenant againft W. R. the aflignee, if the wall 
is not biiilt; and adjudged, that he may, though the 
word ajftgns was not in this covenant, but only executors 
and adminifirators ; for by the acceptance of the poffef- 
fion he had made himfelf fubjed to all the covenants 
which run with the lafad, and are inherent to it. Such 
as paying rent, repairing* building walls, SeQ. and to fuch 
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he is bound without the fpecial word efftgns, but not to 
any collateral covenants. Moor 159. 
a Where tenant for years ajftgns his eftate, no confidera- 
tion is ncceffary; for the tenant being fubjeft to pay¬ 
ment of rent, tsc. in fuflicicnt to vert an eftate in the 
aflignees: in other cafes fome confidrration mull: be paid. 
1 Mod. 263. The words required in aflignments are, 
grant, ajftgn, and jet over ; which may amount to a grant, 
feoffment, leafe, rclcafe, confirmation, ts’e. 1 If ft. 301. 
In thefe deeds the aflignor is to covenant to Cave harm- 
lefs from former grants, &c. That he is owner of the 
land, and hath power to aflign; that the aflignee lhall 
quietly enjoy, and to make further affurance; and the 
aflignee may covenant to pay the rent, and perform the 
covenants, oV. See farther 3 M£gntCj Contrition, Co- 
tenant, 

An ajftgnment of chambers ill an inn of court. 

T HIS indenture, made the day , &c. in the year of our 
Lord, Sc c. Between A. B. of, Set. efq\ of the one 
part, and C. D. of. See. gent . of the other part: Whereas 
in and by a certain writing made and dated, it c. at Lincoln’s 
Inn, the benchers of thefetid inn did order that the fetid A. B. 
jhould have a Iraje of all that chamber up one pair of fairs, 
number, Sec. belonging to Lincoln’s Inn aforefaid, forth term 
of twenty-one years, to commence, at. Sec. under the yearly,rent 
of. See. as by the /aid recited writing or order may more fully 
appear: and whereas in purfuance of tin /aid order, a lea/e 
of the faid chamber hath been Jince Made and granted to the /aid 
A. B. for the jiaid term of twenty-one years. Sec Now this 
indenture witneffeth. That the jaid A. B. for and in confide - 
ration of the fum of two hundred pounds of lawful money of 
Great Britain, to him in hand paid by the faid C. D. at and 
before the fealing and delivery hereof, the receipt whereof he 
doth hereby acknowledge. Hath granted, bargained,fold, ajftgned 
andfet over; and by thefe prefents doth grant, bargain, fell, 
ajjign and fet over unto the Jaid C, D. his executors, admi- 
niftrators and ajftgns. All that the chamber aforefaid with the 
appurtenances, and all the eftate, right, title, intereft, pro¬ 
perty, claim and demand whatfnever of him the faid A. B, °A 
in and to the fame, or any part thereof: To have and to hold 
the faid chamber, with the appurtenances, to the faid C, IX* 
his executory adminifirators and ajftgns, from henceforth, for 
and during all the reft and reft due of the faid term of twenty - 
one years, therein to come and un exp iced. And the jaid A. B. 
doth by theft prefents, for himfelf, his executors and ixdmini - 
ftrators, covenant and grant to and wuh the faid C. D. his 
executors, adminifirators, and ajftgns, in manner following ; 
(that is to fay) that he the faid A. B. hath good right, full 
power and lawful authority, to grant and ajftgn the faid cham¬ 
ber and premiffis above mentioned, in manner and form 
aforefaid; And that the fame is free and char of all former 
grants, ajftgnments, incumbrances, arrears of rent, and all 
other duties payable to the faidjocicty of Lincoln’s Inn, or any 
the officers or minijlers thereof, or otherwise howftever; 
And alfo that he the faid C. I). Ins executors, ad mini ji ra¬ 
ters and ajftgns, Jhall and lawfully may at all times hereafter, 
during the reft and rejidue now to come and unexpired of the 
faid term of twenty-one^years, peaceably and quietly have, 
hold, occupy, pojftjs and enjoy the faid chamber and premijfes 
above mentioned, and hereby granted and ajftgned, without any 
let, fuit, trouble, eviction, ejection, claim or demand, of or 
by the faid A. B. his executors, adminiftrators, or ajftgns, or 
any other perfon or ptrj'ons whatfoever; And further, that he 
the faid A. B. his executors and adminifirators Jball and will, 
from time to time, and at all times hereafter, upon the reafa li¬ 
able requeft, and at thecofts and charges of thefaidC. D. his. 
See . make do, and execute, or caufe to be made, done, and executed, 
all and every fuch further aSls and ajfurances, for the better 
afftgning and ajfuring of the faid chamber, and premises to 
the faid C. D. as by him tht JaidQ. D. or his counfel learned 
ig the law, jhall be reafonably devifed, adviftd or required. 
ill witnefs whereof the parties above named have hereunto 
put their hands andftals the day and year above written . 

• 

Form of an ajftgnment of a bond. 

T O all people to whom theft prefents jhall come, greet¬ 
ing : Whereas A. B. of, 6c c. in and by one bond or 

obligation, 
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oBtofithn, hearing date* Sec. became found to C*B. of, $tx 
in the penaljum of, Sec. conditioned for the payment of. Sec. and 
irtterefl at a day long fince paft, at by the faid fond and con¬ 
dition thereof may appear ; And whereas there now remain, 
due to the faid C. D. for principal and intereft on the fah 
fond, the Jum of. See. Now know ye, That the faid C. P 
for and in confederation of the faid fum of. See. of lawful Bri 
tifh money to him in hand paid by E. F. of. Sec. the receipt 
where f the faid C.D. doth hereby acknowledge ; he the fai 
C. D. Hath ajftgned and fet over, and by thefe prefents dotl 
ajfegn and fet over unto the faid E. F. the /did recited bond o, 
obligation, and the money thereupon due and owing, and alibi 
right and interefe of, in and to the fame. And the faid C. D 
for the confederation aforefaid. Hath made, conftituted am 
appointed, and by thefe prefents doth make, confeitute and appoint 
the J'atd E. F. his executors and adminiftrators, his true and 
lawful attorney and attornies irrevocable, for him and in his 
name, and in the name and names of his executors and admi - 
niftrators , but for the foie and proper ufe and benefit of the faid 
E. F. his executors, adminiftrators andaffegns, to aft, require, 
demand and receive of the J'aid A. B. his heirs, executors and 
adminiftrators, the money due on the faid bond ; and on non¬ 
payment thereof, be the faid A. B. his heirs, executors and 
adminiftrators, to fue for , and recover the fame ; and on pay¬ 
ment thereof to deliver up and cancel the faid bond, and give 
Jufficient releafes and dijeharges therefore, and one or more 
attorney or attornies under him to confeitute ; and whatfoever 
the jaid E. F. or his attorney or attornies, Jhall lawfully do in 
the premijfes, the faid C. D. doth hereby allow and affirm. 
And the faid €. O# doth covenant with the faidE. F. that he 
the faid C. D. hath not received, nor-will receive the faid 
money due on the faid fond, or any part thereof ; neither Jhall 
or will releaft or difcharge the fame, or ary part thereof j but 
will own and allow of all lawful proceedings for recovery 
thereof ; he the faid E. F. faving the faid C. D. barmlefs, 
of and from any cofts that may happen to him thereby. In 
witnefs, i$c. 

# Simulate, To put highways together: 'tis mentioned 
in Leg. Hen. I . e.B. 

%m fa Cabcre. This word fignifies to be nonfuited; as 
when there is {uch a plain and legal infufficiency in a fuit, 
that the complainant can proceed no further on it* Fleta, 
lib. 4. cap. 15. Bratton, lib. z. cap . 7. 

3 (Efa cab it in 3 uratam> Is where a thing in contro- 
verfy is fo doubtful, that it muft neceflarily be tried by a 
jury. Fleta, lib. 4. c. 15. 

bmia contt'nuanba, A writ directed to the juftices of 
affife for the continuation of a caufe, when certain records 
alledged cannot be produced in time by the party that has 
occafion to ufe them. , Reg Orig. 217. 

Sffitfl ^ojogan&a, Is a writ directed to the ju dices 
afligned to take ajftfes, for the flay of proceedings, by 
reafon of the party's being employed in the king's bufi- 
liefs. Reg. Orig. 208. 

3 fltfe, (Fr. ajfis) According to our antient books is de¬ 
fined to be an alTcmbly of knights, and other (ubftantial 
men, with the juftice, in a certain place, and at a certain 
time appointed. Cufium. Normand, cap. 24. This word 
is properly derived from the Lati% verb ajjfidto, to fit to¬ 
gether; and is alfo taken for the court, place or time, 
when and where the writs and proccfles of afTife are handled 
or taken. And in this fignincation affife is general; as 
when the juftices go their feveral circuits with commiffion 
to take all affifes; or fpecial, where a fpecial commiffion 
is granted to certain perfons (formerly oftentimes done) 
for taking an affife upon one or two difleifins only. 
Brad. lib. 3. Concerning the general affife, all the 
counties of England are divided into fix circuits, and two 
judges are afligned by the king's commiffion to every cir¬ 
cuit, who hold their affifes twice a year m every county, 
(except Middle ftx s where the king's courts of record do 
fit, and where his courts for his counties palatine are 
held) and have five feveral commiffiOns. 1. O loyer and 
terminer, directed to them and many other gentlemen of 
the county, by which they are empowered to try treafons, 
felonies, CrY. and this is the largeft commiffion they have. 

2. Of gaol delivery, direded to the judges and the clerk 
of affile aflociate, which gives them power to try every 
prifoner in the gaol committed for any offence whatfoever. 
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but none but prifoneri in the gaol $ fo that ode way Of 
other they rid the gaol of all the prifoners in it. 3. Of 
qffife, direded to themfelves only and the clerk of affife, 
to take affifes, and do right upon writs of affife brought 
before them by fuch as are wrongfully thruft out of their 
lands and pofleffions: which writs were heretofore fre¬ 
quent, but now men's pofTeffions are fooncr recovered by 
ejedments, tsfe. 4, Of mfiprius, direded to the judges 
and clerk of affife, by which civil caufes grown to iffiae in 
the courts above, are tried in the vacation by a jury of' 
twelve men of the county where the caufe of adion apfes? 
and on return of the verdid of the jury to the court above,' 
the judges there give judgment. 5. A commiffion of the 
peace, in every county of the circuits; and all j offices of ; 
the peace of the county are bound to be prefenr at the ; 
affifes; and (heriffs are alfo to give their attendance on 
the judges, or they (hall be fined. Bacon's Eleim. 15, 16, 
There is a commiffion of the peace,, oyer and ter* 
miner and gaol-delivery of Newgate, held feveral times in ’ 
a year, for the city of London and county §si Middlefex, at ’ 
Juftice Hall in the Old Bailey , where the lord mayor is 
the chief judge. In Wales there are but two circuits. 
North and South Wales ; for edch of which the king ap- 
points^two perfons learned in the laws to be judges. Seat* 
18 Eliz. c. 8. If juftices fit by force of a commiffion* 
and do not adjourn the commiffion, it is determined. 4 
Inft. 265. The conftitution of the juftices of affife was 
begun by Hen . 2. though fomewhat different from what 
they now are: and by Magna Charta juftices (hall be fent 
through every county once a year, who, with the knights 
of the jrefpcdive (hires, (hall take affifes of novel difleifin, 
&e. in their proper (hires, and what cannot be determined 
there (hall be ended by them in fome other place in their 
circuit 5 and if it be too difficult for them, it (hall be re¬ 
ferred to the juftices of the bench, there to be ended, o 
Hen. 3. c. 12. Juftices of affife, WV. are to hold their 
feffions in the chief towns of the county; and their re¬ 
cords to be fent into the Exchequer. 6 R. 2. 9 Ed. 3. 
By the Seat. 21 Geo. 2. c. 12. The fummer affifes in 
Buckingbamjhire (hall be held at the town of Buckingham . 
Affife is like wife ufed for a jury, where affifes of novel 
difleifin are tried: the panels of affifes (hall be arrayed, 
and a copy indented delivered by the (heriff, &c. to the 
plaintiffs and defendants fix days before the feffions, &c. 
if demanded, on pain of 40/. by S/at. 6 Hen. 6. cap. 

And affife is taken for a writ for recovery of pofleffian of 
things immovable, whereof any one and his anceftor* 
have been difleifed. Like wife in another fenfe, it figni- 
fies ‘An ordinance or ftatute. Reg. Orig. 279. The writ* 
of affife are the four forts following; 

3 p(fife Of ZDffTeftitl, (affjd nova dijfeiftna). 

An affile of novel dijfteifin is a remedy maxime feftinam, 
for the recovery of lands or tenements, of which the party 
was difleifed. 2 Inft. 410. And it is called novel differ* 
kn, bccaufc the juftices in tyre went their circuits from 
feven years to (even years; and no affife was allowed 
before them, which Commenced before the laft circuit, 
which was called an antient affife; and that which was 
upon a diffeifin fincc the laft circuit, an affife of novH 
"(Jeifin. Co. Lit. 153, b. 

An affife is called feftinum remedium. Becaufe thfc 
tenant (hall not be effoined. 2. Shall not call a pro¬ 
tection. 3. Shall pot pray iu aid of the king. 4. Shall 
not vouch any ftranger, except f he be prefen t, and wih 
enter prefently into warranty; fo *of receipt. 5. The 
parol (hall not demur for the nonage of the plaintiff 1 or 
defendant. 8 Co. 50, Booth 262. 

It lies where tenant in fbe-fimple, foe-tail, or for term 
of life, is put out and difleifed of his lands, or tenements, 
rents, common of pafture, common way, or of an office, 
toll, eftc. Glastv. lib. 10. Reg. Orig. 197. Affife rnnft 
be of an actual freehold in lands, fcV. and not a freehold 
in law : it licth of common of* pafture, where the com¬ 
moner hath a freehold in it, and the lord or other perfona 
feed it fo hard, that all the grafs is eat no; but then the 
plaintiff 1 mOft count and fot forth how long the land was fed, 
and alledge per quod proficum fuum ibidem ami fit, &e. a 
Rep. 113. One may have an affife of land and rent, or of 
feveral rents, and offices and profits in his foil, all in one 
writ; and if it be of a re&fi-charge, or rent-feck, it (hall 
* be 
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be general de libero tenmento in fuch a place*'and all the , 
lands arid tenants of the tenements charged ought to be ' 
jiamed in the writj but in affife for rent fervicc it is- 
otherwife. Dyer 3 1. An affife may be brought for an 
office held for life; but then it lhuft be an office of pro¬ 
fit, not of charge only ; of the toll of a mill, or market, 
aflifc lieth; though it may not be brought of fuit to a 
mill. 8 Rep. 46, 47. 

Seifin of an office may be alledged by takffcg money for 
the buiinols done, and the place where the officer fat be 
put in view. Dyer 114, 

An affile svai> brought of the office of a filacer of the 
cour^of Common Pleas, and the demandant counted de 
liber0 tStcmcnto, and alledged feifin, by taking money for 
‘ a capias, and the poji was put in view where the officer 
fate. Durr 114. 

An alfcr lieth of the office of regifter of the admiralty , 
and the dAuancUnt laid a prefuiption to it, viz. quod qui- 
Ubct hujujmwi perjona, who fhould be named by the .id- 
mini!, mould be j eg liter of the admiralty for Jife. Dyer 
* 53 - . 

It lieth of offia'I of woodward, park-keeper, and keeper 
of chafes, warrtner, l*jc. fur thefe are not at Common 
law; but by the itatutc of Wefim. 2. becaufe they are of 
profits to be taken in aliaio folo; it likewife lieth all 
other offices and bailiwicks in fee. 8 Rep . 47. 

In an affife of a new office, it ought to be lhcwed what 
profits belong to it; but it is otherwife of an antient 
office, becaufe it is prefumed, that the profit thereof is 
fufnciently known. 8 Rep. 45.- 

T?nants in common (hail each have a fcveral affife for his 
moic y, or part, becaufe they are feifed by feveral titles; 
but twenty jo intenants fhall have but one affife in all their 
names, becaufe they have but one joint title; fo if there 
are three jointenauts, and one of them releafeth all his 
right to one of his companions, and then the other two are 
diffeiffd of the whole, they fhall have but one affife in 
both their names, for the two parts, bccaufe they had a 
joint title to it at the time of the difieifin, and he to whom 
the relcafe was given fhall have an aflifc in his own name, 
bccaule of that part he is tenant in common . 1 Inf. 196. 

If leffee for years, or tenant at will, be culled, the lef- 
for, or he in remainder, may have affife, becaufe the free¬ 
hold was in him at the time of the diffeifin. Kel. 109. 
Affile lies for tithes, by Stat 32 Hen. 8. r, 7. Cro. Eliz. 
559. But not for an annuity, penfion, tffc. In fome 
cities an affife will lie, where ejettment will not; for in- 
ftance, de uno crofio , becaufe it may be put in view to the 
jury. 2 Buff. 214. Eje&ment will not lie de pifearia , 
by reafiui the fheriff Cannot deliver poffefiion of it; but 
an affife will lie for it, as it may be \iewed by the recog¬ 
nitors. Cro. Car . 534. Affile will fometimes lie where 
trefpafs vi armis dotfi not; as where a lord enters and 
difirains his tenant fo often, when nothing is due, that 
the tenant is difturbed in manuring his lands; in fuch 
cafe he may have affife de foment foits difnjs , but he can¬ 
not have ttcfpafs vi armis aguinfl his lord. 8 Rep. 47. 
. I Nclj: Mr. 27 6. 

By Magna Chart a, 9 Hen. 3. cap. 12. affifis of no < 
diffeifin , &c. fnnil be taken in the proper counties, by the 
King’s juiliccs: and for eftovers of wood, profit taken in 
woods, corn to be received yearly in a certain place; and 
for toll, tonnage, Ifc. and of offices in fee, an affife (hall 
be; alfo for common of turbary, and of iifhing, appendant 
to freehold, tic. • 

In an affife, the plaimiffVnuft prove his title, thenhis 
feifin and diffeifin: butYeifm of part of a rent is fufheient 
to have affife of the whole; and if a man who hath title 
to enter fet his foot upon the land and is ouiled, that is a 
fufficient feifin. Comp. Attorn . 267. 

As the writ of affife reftorcs the party to the a&ual 
feifin of his freehold, for fo are the words of the writ, 
viz .facias tenementum illud feifiri, confequently the 
party that brings the writ muft found it upon an a&ual 
feifin, which he has been devefted of, for otherwife this 
remedy is not commenfurate to his cafe. See 2 Rol. Abr. 

4 6 3 - . . 

Therefore if there be lord and tenant by rent-fcrvice, 
and the lord grants the fervices to another, and the tenant 
attorns by a penny, this being given by way of Attorn- 
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meat, is n( >t fufficient feifin to ground an affife on; fecus 
if the penny had been given by way of feifin of the rent* 
hit. feQ. 565, Co. hit. 315.. 4 Co. 9. 10 Co. liy. 

The firitprocefs in this a&ion is an original writ iitued 
Out of Chancery, directed to the fheriff, commanding him 
to return a jury, who arc called the recognitors of the 
affile. An affife is to be arraigned on the day the writ is 
returnable, on which day the defendant is to count; and 
the tenant is to appear and plead inftuntly, unlefs the 
court thinks proper to allow lym an imparlance, which is 
faid cannot be without fhewlng good caufe. Style Reg. 
88 . «' 

If in an affife no tenant of the freehold be mentioned, 
the defendant may plead it; and where one defendant 
pleads; no tenant of the freehold named in the writ, if 
this is found, the writ fhall abate quoad all. Dyer 207. 
On fuch a plea of the defendant, the plaintiff fays that he 
hath made a feoffment to perfons unknown, and he him- 
felf hath continually taken the profits; if then they are 
at iffuc upon the taking of the profits, and it be found 
againft the defendant, it fhall not be inquired of the points 
of the affife, for the diffeifin is acknowledged. 1 Danv. 
Abr . 584, And if the deed of the anceftor of the plain¬ 
tiff be pleaded in bar, and this is denied, and found for 
the plaintiff; the affife fhall not inquire of the points of 
the writ, but only of the damages. Ibid. 585. 

In an affie for an office newly ereded and conflicted# 
the demandant in his plaint mull fhew what fee or profit 
is granted for the cxercife thereof; for this office cannot 
have a fee or profit appurtenant to it as an ancient office 
may ; and for an office without fee or profit no affife lies* 

8 Co. 49. 

But in an affife for an ancient office, the depiandant in 
his plaint need not fhew what fee or profit is belonging 
to it, for it fhall be intended there is fome fee or profit. 

8 Co. 49. * 

In this fuit, if the defendant fail to make good the ex¬ 
ception which he pleads, he (hall be adjudged a diffeifor, 
without taking the affife; and fiiall pay the plaintiff dou¬ 
ble damages, and be imprifoned a year. Slat. 13 Ed. 1. 
cap. 25. In affife the tenant p ! eads in bar, and the 
plaintiff makes title, but the tenant doth neither anfvver 
nor traverfe the title; in this cafe the affife fhall be 
awarded at large. Cro . Eliz. 559. And if any other 
title is found for the plaintiff, he fiiall recover. Bro. Ajfi. 
281. If a tenant pleads in abatement in an affifc, # hc 
mull at the fame time plead over in bar; and no impar¬ 
lance fhall be allowed, without good caufe: and where 
there are fcveral defendants, and any of them do not ap¬ 
pear the firft day, the affife fiiall be taken again A them by 
default. Pafcb . 5 W r . 3. If affife be brought againft a 
leffee, he may not plead ajfifa non; for that is the form 
of the plea in bar for tenant of the freehold : he ought to 
plead the fpeciat matter, viz. his leafe, the reverfion in 
the plaintiff, and that he is poffcffcd, and fo in without 
wrong. Jenk. Cent. 142. An affife is to be firll ar¬ 
raigned, and the plaintiff’s counfel prays the court that 
the defendant may be called; whereupon he is called; 
and if the defendant appears, then his counfel demand 
oyer of the writ of affife, and the return of it; which is 
granted; and then he prayf leave to imparl to a fhort time 
after, and the jury is adjourned to that day: at the day 
given by the court, the defendant is again called, and upon 
his appearance, he pleads to the affife; and upon this an 
iffue is joined between the parties, and the jurors are fworn 
to try th$ iffue, the counfel proceeding to give them their 
evidence; after the trial the court gives judgment, and 
the plaintiff recovering is to have writ of feifin, \$c. 1 

hill Abr. 105, 106. " 

The jurors that are to try the affife &re to view the thing 
in demand: by writ of affife the fheriff is commanded, 
Quod fact at duodecim liberos legates homines de virineio , 
a c. Piderc tenementum illud , & nomina eorum imbreviari , 
quod fummoneat eos per bonus fumrnonitiones , quod fint 
coram juftitiariis f (stc. parati inde facers recognitionem, 
CflTr. 

By Wefltn. 2. cap. 25,*A certificate of affife is given, 
which is a writ for the party grieved, by a verdift or 
judgment given againft him in an affife, when he had 
fomething to plead, as a record orrcJea/e, which could not 

T have 
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have been pleaded by his bailiff; or when the aflife was for the plaintiff A.) Therefore it is cenfidertd, that the faid 
taken again?! himfelf by default, to have the deed tried, A. do recover againft the faii C. his feifin of the tenements 
and the record brought in before the juftices, and the aforefaid, with the appurtenances , and alfo, fee. And the t 
former jury fummoned to appear before them at a certain Jaid C. is in mercy , &c. And hereupon the/aid A. frays the 
day and place, for a further examination and trial of the writ of the lord the kingt to he directed to the jheriff of the 
matter. See Booth 215, 287. 4 Co. 4. b. 2 Inf. 26. county aforefaid, to cauje to he delivered to him full feifin of 

The plaint need not be fo certain in affife as in other the tenements aforefaid with the appurtenances; atid it is 
writs; the judgment being to recover per vifum recognito- granted to him , returnable here, See. 
rum ; and if the plaint be but fo certain as that the recog- a 

nitors may put the demandant into poffeflion, it is fuffi- 3 fflfc Of D’SncettO;, (ajfifa mortis antecefforis) * 

cient. Dyer 84. The demandant in an affife may is a writ that lieth where a man's father, mother, bro- 
abridge his plaint at any time after the jury arc charged, ther, fiftcr, uncle, aunt, &fr. died feifed of lands, wne- 
before verdift. 1 Danv. 580. For pfoceedings in writ ments, rents, that yere held in fee, and aftendheir 
of affife of novel diffeifin, fee Plowd. 411, 412. deaths a ftrangcr abateth. Reg. Orig . 223. It^f'good 

Where an affife concerns the king and his prerogative, as well againft the abator, as any other in po^eflion of 
the judges may be prohibited to proceed therein, by writ the land : but it lies not againft brothers or lifers, ts'e. 
de non ulterius profequendo rege inconfulto. Ibid. 277. The where there is privity of blood between the perJ&n profe- 
court of Common Pleas or King's Bench may hold plea of cuting and them. Co. Litt. 242. And it muft he brought 

ajjifes of land in the county of Middlesex ; by writ out of within the time limited by the ftatute of limitations, or 

Chancery . 1 Lill. Abr . 105. And in cities and corpo- the right may be loft by negligence. If the anceftor 

rations an affife of frejk force lies for recovery of poffef- were feifed the day that he died, of any lands, or other 
lion of lands, within forty days after the diffeifin, as the eftate in fee Ample, although a itranget entereth and dif¬ 
ordinary affife in the county. F. N. B. 7. feifeth him of that land the day that he died, fo that he 

dieth not feifed of the faid land ; yet the perfon who is 
Form of a writ of affife of novel difftifin . his heir fhall have the affife ofmort d’anceftor, becaufe the 

writldoth not fuppofe that the anceftor died feifed; but 
1 EORGE the Third, &c. To the Jheriff of W. greeting, faith parati facramento recogn , Si W. B. Pater , t3c. 

_ A. B. hath complained to us, that L\ D. unjuftly and fuit feifitus die quo obiit, tsr. And the fame is fufficient, 
without judgment hath diffeiffed him of his free tenement or although he died not feifed. Fitz . Nat. Br. 433. If a 
freehold in. See. within thirty years now laft paft ; and there- man go beyond fca in pilgrimage, and dieth there; or if 
fore <we command you, that if the faid A. makes you ftettre in he enter into religion, &T c. his heir fhall have a writ of 
proftcuting his claim, then that you caufe the faid tenement to be affife of mort d 7 anceftor, and it fufEceth that the anceftor 
refeifed of the chattels which in it were taken, and the fame was feifed the day he went out of the land, although it 
tenement with its chattels to be in peace, until the next affifes, was not the day of his death. Ibid. 434, 435. By the 
when our jufiices into thoft parts Jhall come ; and in the mean ftatute of Gloucefter, if tenant by the curtcfy alien his 
time do you caufe twelve free and lawful men of that venue or wife's inheritance, and dieth, the heir of the wife fhall 
neighbourhood to view the faid tenement, and their names to have an affife of mort d'anceftor, if he have not affets by 
he impanelled, andfummon them by goodfummoners , that they defeent from the tenant by the curtefy; and the fame fhall 
he before our faid juftices at the faid affifes, ready to make re - be as well where the wife was not feifed of land the day 
xognifancc thereof ; andput by fureties and fafepledges the faid of her death, as where fhe was feifed thereof. 6 Ed. 1. 
G.or his bailiff, if he jhall not be found, that be then be there New Nat. Br. 489. A warden of a college, Iffc. fhall 
to hear that recognifancc; and have you there the fummoners , have affife of mort d'anceftor of rent where his predeceffor 
the names of the pledges, and this writ . Witnefs, &c. was feifed. And a man may have affife of mort d'anceftor 

of rents, againft feveral perfons in feveral counties; 

A count, or declaration, with a plea, iffue, and judgment having in the end of the writ feveral fummons againft the 
in an affife. tenants: and the procefs in this writ, is fummons againft 

# . the party; and if he makes default at the day of the ajfife 

Wilts, ff. *Tp HE .aflife come to recognift , whether C. D. returned, then the plaintiff ought to fue out a refummons; 

£ unjuft ly and without judgment did diffeife and if he makes default again, the affife fhall be taken, 
A.B. of his freehold in, dec. within thirty years now laft paft, &c. Bro. Ajfij.%%. In a mort d 1 anceftor, if the tenant 
&c. And whereupon the faid A. by T. £. his attorney com- fays, the. plaintiff is not next heir, and this is found 
plains, that he the faidO. diffeifed him of one meffuage, twenty againft him, the points of the writ fhall be inquired of: 
acres of land, and. See. with the appurtenances, in. See. And and in this cafe, the ajfife may find, that though the 
for his title to the tenements and aflife aforefaid, the faid A. plaintiff be the next heir, yet he is not next heir as to 
faith, that T.B. fat hereof him the faid A. long before the oh- this land; for this is in regard of their inquiry at large. 
taining of the faid original writ vf aflife, was feifed of the Br. Mort. d*Ah'. 47. 1 Danv. Abr. 584. Damages 

tenements aforefaid with the appurtenantes, in his demefne as fhall be recovered in the affife of mort d*anceftor ; but it 
of fee ; and beingfo feifed thireof, the day and year. Sec. at, lieth not of an eftate tail, only where the anceftor lva$ 

&c. aforefaid , 4 y his indenture, made between him the faid T. feifed in demefne as of fee. Bro. Affif. If a man be * 
of the one part , and, See ft the other part, which one part barred in affife of novel diffeifin, upon ihewing a difeent, 
thereof with the foal of the faidT. affixed thereto and by him or other fpecial matter, he may have mort d l anceftor, or 
figned, the faid A. here brings intftbis court, the date whereof writ of entry fur diffeifin, StC. 4 Rep. 43. 
is the fame day and year abovefaid, he for himfelf his heirs and 

ajfigns did covenant, grant. Sc c. (here reciting a deed of co- Form of a writ of affife of mort d'anceftor. 

venants to levy a fine of the tenements, among other things, and 

the fine levied accordingly) to the ufe of A. and his heirs , ScC. EORGE th^ Third, Ssc. To the Jheriff ofW. Greeting , 

By virtue of which fne fo levied, the J'aid A. into the faid te- \J If A. B. jhall make yoiPfecute, that he will profecute 
mments with the appu' tenances entered, and was thereoffeifed his claim, then fummon. See. Twelve free and lawful men of 
in his dtmcj'ne as of fee, until the aforefaid C. D. him the faid the neighbourhood of, 8c c. that they be before our juftices at the 
A. thereof unjuftly, and without judgment did diffeife as afore- firft affifes, when into thofe parts they Jhall come ; or before our 
faid; and this he is ready to verify; wherreupon he prays the juftices at Weftminfter on the day, &c. or before our trufty and 
aflife, Iffc. And the faidC. by, &c. his attorney comes, &c. beloved. See. and thofe whom to them we fhall affociate, at a 
andfaith, that he has nothing in the feud tenements with the certain day and place , which the faidjuftices Jhall caufe you to 
appurtenances, to put in view of the recognitors ft the faid know (or to be known to you) ready upon oath to recognife, if 
aflife, and in the plaint or declaration aforefaid fpeafied, nor W. B. father of the faid A. See. was feifed in his demejne as 
had at the day of bringing the original writ of afTife aforefaid, of fee, of one meffuage, and otu yard-land with the appurte- 
or ever after , nor any injury or diffeifin did to the faid A. nances in D. the day which he dy'd; and whether he dy'd. Sec. 

And of this be puts himfelf upon tie aflife ; and the faid C. And if the faid A. be his next heir ; and in the mean time , let 
does fo likewife: therefore let the ajfife thereof between them he them fie tht faid meffuap and land t and do you caufe their 
take,*, dec. (her*fmows /dr verdict of the recognitors or jury ,, names to be impanelled i and fummons by good fummoners C.D, 
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v who now holdtth the/aid meffuoge and lands, that be he there 
ftAmhm r the recognition : and have you there the fummoners, 
an/ this writ . Witncfs, c. 

3 l(SCc of IDami'n #jtfentment» {ajfifa ultima prafen* 
tationis ) a wrjt lying where a man and his anceftors have 
prefented a clerk to a church, and after, the church being 
void, a ftranger prefents his clerk to the fame church, 
whereby the perfon having right is difturb'd. Reg. Orig . 
k ' ',20. And a man fhall have ajfife of darrein prefentment, 
aJthqugh neither he nor his anceftors did prefent to the 
laft awdance : as if tenant for life or years, or in dower, 
or by tfccurtefy, fuffer an ufurpation in a church, &c. 
and die jAhe in reverfion who is heir unto the artceftor 
who laft prWented, fhall have ajfife of darrein prefentment, 
if he be uifdrbed : but if a man prefent; and then grant 
the advowm unto another for life, and he fuffer one 
ufurpation, \ two, or three ufurpations; now at the 
next avoidancA he in the reverfion fhall not have an 
ajfife of darreinyrefentment , if he be difturbed to prefent, 
10 Ed. 3. In this cafe he is put to his writ of right. If 
a difturber prefent tC|an advowfon, and the patron bring 
an ajfife of darrein prefentmenty and pending the writ, the 
incumbent dieth, if the difturber prefenteth again and dies, 
yet the patron fhall have an affife of darrein prefent me rtf 
upon the firft difturbance again ft the heir of the difturber 
by journeys accounts. New Nat . Br. 71. Ajfife of dar* 
rein preferment doth not lie for one coparcener againft the 
other: the church is never litigious between parceners ; 
for if they cannot agree, the ordinary ought to admit the 
prefentee of the eldeft; contra of jointenants . Mich. 15 
Ed. 3. If a man prefent to a church, and afterwards the 
parfon doth refign, to>. and the patron prefents again 
and is difturbed, he fhall have this writ, although the for¬ 
mer prefentee be living j and the writ fhall fuppofe, that 
the defendant doth deforce him of the advowfon j and vet 
the plaintiff by his declaration coujiteth that he or his 
anceftors laft prefented, by which he fuppofeth that he is 
in poffeffion, to* c. New NatpBr. 74, A perfon pre- 
• fents to an advowfon, and after the incumbent dies, and 
the ordinary doth prefent another by lapfe, on that in¬ 
cumbent's death the right patron fhall prefent; and if he 
he difturbed, he fhall nave an affie of darrein preferment , 
notwithftanding the mean prefentment: but oiie cannot 
make title to a prefentment in time of war. Ibid. A 
tenant in tail of an advowfon may have this writ, as well 
as tenant in fee thereof, and is not put to a quart impedit: 
and *tis faid a leffee for yean may bring it, if he hath 
prefented before, although he hath no freehold; for this 
a {life is not like an affife of novel dijftifin. F. N. B. 31. 
Though he who will generally bring the affife of darrein 
prefentmer , ought to have the fame eftate or part thereof, 
which he had at the time of the firft prefentment; there¬ 
fore if fuch leiTee for years of an advowfon prefents, and 
after his eftate is enlarged for life, or in fee; and then 
the church becomes void,’he fhall not have this writ, be- 
cgufe he hath a new eftate by enlargement, and no part 
of his former eftafe. Kelw. 118. Mallor. !%u. Imped. 
162. By Magna Charta 9 H. 3* c. 13. Thcfe affifes of 
darrein prefentment are to be always taken before the jus¬ 
tices of the bench, and there fhall be determined. In 
effift of darrein prefentment, the procefs is fummons and re* 
fujnmons, habeas corpus, toy* And if the writ be brought 
in MiddleftXy at the return the affife fhall he there ar¬ 
raigned at the bar, and the tenant demanded^ if the te¬ 
nant doth not appear, a refummops fhall be awarded; and 
if upon that he appeareth got, tjie affife is to be taken 
againft him by default, toV. In this affife fix of the jury 
ought to have the view of the church, to the intent that 
they may >ut the plaintiff in poffeffion, if he recovers; 
ana the judgment is to recover the prefentation and da¬ 
mages, and the value of the church for half a year; and if 
fix months be paft, two years value of the church fhgjl be 
recovered, by S/at. Wifi, ?, 13 gd. 1. cap . 5, 

Form of a writ of affife of darrein prefentment , 

G EORGE the Third, &c, To the fleriff o/W. greeting. 
If A. B. flail fscwre you, See. then do you fummon by 
good fimmorrs twelve free and lawful mm of eke venue or 
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neighbourhood efj>. that they be before pur juftices, &C. ready 
to rccognife upon their oaths what patron in the time of peace 
prefented the laft parfon , or incumbent, who is dead, to the 
church of. See. which is vacant, as *tis faid, and the advowfon 
whereof the faid A. faith belongs to him ; and in the mean 
time the church let them view, and do you caujk their nanus 
to be returned, andflmmon C. D. who deforced him of that 
advowfon, that be be there to bear. Sec. And have yon 
then there the fummoners and this writ . Witnefs, to** 

be titrum, ( ajfifa utrm) Lieth for a parfon 
againft a layman, owa layman againft a parfon, for lands 
or tenements doubtful, whether they be lay-fee, or free 
alms belonging to the church. Brad. lib. 4. It is a 
writ of the higheft nature that a parfon can have: and if 
a parfon, prebendary, (Ac, lofe by default in a real ac* 
tion, he may have this writ; for it is his writ of right. 
6 Rep. $. Thcfe are the four kinds of writs of affife, 
ufed in attions pofTeffory; and are called petit ajfifes, in 
refpeft of the grand affife: for the law of fees is grounded 
upon two rights, one of poffejfion, the other of property % 
and as the grand ajfife ferves for the right of property, fa 
the petit ajfife ferveth to fettle the right of poffeffion.' 
Horn's Mirr, At Common law there are but two forms 
of writs of affife, viz. affife de libtro memento, and ajfife 
de communia paftura. 8 Rep. 45. The affifes of novel 
dfjiifin , &c. and de communia pafturer, were inftituted by 
Hen. 2. in the place of duels: and therefore Glamsiup 
tells us, that Magna affifa eft regale beneftcium dementia 
principis de conftlio procerum populis indultum , a quo vitas 
hominum to flatus integritati tarn falubriter confulitur , ut iff 
jure, quod quis in libero foli memento pojfidet, retsnendo, 
dudli cafum homines declinarepojfunt ambiguum, tor. Glanv, 
lib, 2, cap. 7. 

Wwift of life jfojeft; (affifa de forefta) Is a ftatute 
touching orders to be obferved in the King's foreft. Man* 
wood 35. The ftatute of view of frank-pledee, anno 18 
Ed. 1. is alfo called the ajfife of the King: and the ftatute 
of bread and ale, 51 H. 3. is termed the a/fife of bread and 
ale , And tfiefc are fo called, becaqfe they fet down and 
appoint a certain meaftre, or order, in the things they 
contain. There is further an ajfife of nufance, affifa, uoett* 
mend, where a man maketh a nufance to the freehold of 
another, to redrefs the fame. And befides Littleton 's dU 
vifion of affifes, there are others mentioned by other 
writers, viz. ajfife at large , brought by an infant to en* 
quire of a diffeifin, and whether his anceftor were of full 
age, good memory, tor. when he made the deed pleaded, 
whereby he claims his right. Affife in point of ajfife (aft* 
fifa in modum ajfifa) which is when the tenant as it were 
fetting foot to foot with the demandant, without any thing 
further, pleads dircttly to the writ, no wrong, no diffeifin. 
Ajfife out of the point of ajfife , is when the tenant plead- 
eth fomething by exception; as a foreign releafe, or 
foreign matter triable in a foreign county; which muft 
be tried by a jury, before the principal cauie can proceed, 
Ajfife of right of damages , is where the tenant confeffcth an 
oufter, and referring it to a demurrer in law, whether it 
were rightly done or not, is adjudged to have done 
wrong $ whereupon the demandant fhall have a writ of 
affife to recover damages. Brqfi. lib. 4. F.N.B. ioj. 
Affifes are likewife awarded by default of tenants, tor. 

3 ffifO) 0 , (ajfifores) Sunt qui ajfifas eondunt, aut taxa* 
fiones imponunt. — In Scotland, (according to Skene) they 
are the fame with our jurors; and their oath is this $ 

We flail leil fuith fey, 

And na fuith conceal, for nothing W* may. 

So far as we are chary*d upon this affife. 

Be God kimfetf, and Be our part of paradife. 

And as we will anfiwer to God, upon 
The dreadful dsty of dome, 

fifSfw% Rented or farmed out for fuch an affife, or 
certain alfefled rent in money or provifions, terra ajfiju 
was commonly oppofed to terra dminica; this laft being 
held in 4«nain» and occupied by the lord, the other let 
out to inferior tenants. So among the lands of the Knight 9 ! 
Templars, belonging to their preceptor of Sandford. Cm* 
Oxon. Apudcovdf Je dome Matildis refiner jabentur quatuot 
4 Mdet, 
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hidtt* qmtum dua funt in dominies* 13 dure affif® ah homi- 
nibus apud* t 3 c. —Kenneth ParocK. Antiq. 141* And 
hence comes the word to aftefs or allot thf proportion 
and rates in taxes and payments by ajfcjfirrs. 

A wiregeld, or compenfation, by a pecu¬ 
niary muld: from the prepofition ad* and the Sax. fi/he* 
•vice: quad vice fupplicit ad expiandum telidum folvitur. 

SffOCtatfOtt, (ajbeiatio) Is a writ or patent fent by the 
King, either at his own motion, or at the fuit of a party 
plaintiff, to the juftices appointed to take affifes, or of oyer 
and terminer , &c. to have others officiated unto them. And 
this is ufoal where a juftice of affife *Jies; and a writ is 
lifted to the juftices alive to admit the perfon aftociatcd: 
alfo where a juftice is difablcd, this is pradifed. F. N. B. 
1S5. Reg, Orig . 201, 206, 223. The clerk of the 
affife is ufually aftociate of courfe ; in other cafes, fome 
learned ferjeants at law are appointed. It has been hol- 
dtn, that an aftociation after another aftbeiation allowed 
and admitted, doth not lie; nor are the juftices then 
to admit other aftbeiation in that writ afterwards, fo long 
as that writ and commiftion ftand in force. Br. AJJift 
386. Mich. 32 H. 6. The king may make an aflbeia* 
tion unto the flieriff upon a writ of redijfe'tfin* as well as 
U|»on affife of novel diffeifi*. New Nat. Br. 416, 417. 

Ufodaifon Of ftartfament, In the reign of king 
William III. the parliament entered into a folemn afTocia- 
tion to defend his majefty's perfon and government again ft 
all plots and confpiracies: and all perfons bearing offices 
civil or military, were injoined to fubferibe the afiocia- 
don, to ftand by king William , on pain of forfeitures and 
penalties, 13 c. By St at. 7 $3 8 W. 3. cap. 27. 

9 ff 0 flC, (ahfolvere) To deliver from excommunica¬ 
tion. Staundf. PL Gr. 72.—The defendant lhall remain 
in prifon till the plaintiff is aftbiled; that is, delivered 
from his excommunication: and in Seat. 1 Hen. 4. c. 10. 
Mention being made of JL Edw. 3. it is added, whom 
God affoil. 

. 9 (TUntpfift (from the Lat. affumo) Is taken for a volun¬ 
tary promife, by which 9 man afftmes or takes upon him 
to perform or pay any thing to another: it comprehends 
any verbal promife, nlade upon conftderation, and the 
Civilians exprefs it diverily, according to the nature of 
the promife, calling it fometimes padum* fometimes pro - 
miffioncm* or conJUtutum* 13 c. Terms de Ley. 

Here it is to be conlidered, 

I. In what eafu an affumpfit is the proper adion. 

II. What words will create an affumpfit . 

III. What confideration is fujficient. 

IV. Of the proceedings . 

I. In every a&ion upon aiftmpiit, there ought to be a 
confideration, promife, and breach of promife. 1 Leon 
405. For 

An affumpfit is an a&ion the law gives a party injured, 
for the breach or non-performance of a contract legally en¬ 
tered into; it is founded on a contract either exprefs or 
implied by law, and gives the party damages in propor¬ 
tion to the lofs he has fuftained by the violation of the 
contraft, 4 Co. $2. Moor 667. 

But here it muft be obfeited, that the law diftinguifhes 
between a general indebitatus affumpfit and a fpecial ajfump- 
fit : for though they come under the denomination of ac¬ 
tions on the cafe, and the party is to be recompenled in 
damages alike in both, yet the firft feems to be of a fupe- 
rior nature, and will lie in no cafe but where debt will lie; 
but for a particular undertaking, or collateral promife to 
difeharge the debt or duty of another, a fpecial affumpfit 
muft be brought. 1 New Abr . 163. 

Adi on of the cafe on affumpfit lies for not making a good 
eftate of land fold, according to promife; not paying 
money upon a bargain and fale, according to agreement; 
not delivering goods upon promife, on demand ; this is 
by exprefs affumpfit; and implied affumpftt is where 
goods arc fold, or work is done, 13 c. without any price 
agreed upon; on adiou of the cafe by quantum meruit* the 
law implies a promife anl fatisfa&ion to the value. 

When one becomes legally indebted to another for 
gpods fold, the law implies a promife that he will pay 
this debt; and if it be not paid, indebitatus affumpfit lies. 
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1 Danv. Abr. 26. And indebitatus affumpfit lies for goods 
fold and delivered to a ftranger ad requijitionem of the-- 4 - 
fendant. Ibid. 27. But on affumpfit for goods fold, 
you muft prove a price agreed on, otherwife the action 
will not lie; though this is helped by laying a quantum 
meruit with the indebit . affumpfit* wherein if you fail in 
proof of the price agreed, you may recover the value. 
Woods Inft. 536, 

If A . and B. having dealings with each other, make 
up their accounts, and B. is found in arrear, and pro-, 
mifes to pay the balance, an affumpfit lies againft J&m, 
and A. need not bring a writ of account. Cro. \ 69, 
Yclv. 20. S. P. 1 RohAbr . 7. S. P. 1 Rol. Rtf. 396. 
Bulft. 208. Moor 854. / 

So if A. gives money, or delivers good/ to B. to 
merchandize therewith, and B. promifes to render an ac¬ 
count, ajffumpfit lies on this exprefs promife * as well as 
account. 1 Salk. 9. * 

So if a tenant, being in arrear for rcnt?V fettles an ac¬ 
count of arrears with his landlord, and promifes to pay 
him the fum in which he is found in arrear, an affumpfit 
lies on this promife. 1 Rol. Abr. t\ Bro. Account 81. 
Raym. 211. 2 Keb. 813. Vide 131, 283. Cro. 

Jac. 602. 

&But if the obligor in a bond, without any new confi- 
fideration, as forbearance, 13 c. promifes to pay the mo¬ 
ney, an affumpfit will not lie, but the obligee muft ftill 
purfue his remedy by action of debt. 1 Rol. Abr. 8. 
Hut/. 34. Cro. Eliz. 240. feems contra. 

Where a man comes to buy goods, and they agree up¬ 
on a price and a day for the payment, and the buyer 
takes them away, an affumpfit for the money is the pro¬ 
per* adtion, for trover will not lie for the goods, becaufe 
the property was changed by a lawful bargain, and by 
that bargain the buyer was to convert the goods before 
the money was due; but if a man comes to buy goods, 
and they agree upon a price for prefent money, and the 
buyer takes the goods away without payment, trover lies, 
becaufe the property is norhltered, and therefore the ta¬ 
king away the goods, without payment of the money, is 
an injurious taking, for which the a&ion lies; but if a 
man fells goods on payment of money on a day to eome, 
and the money be paid, and the goods not delivered, 
trover lies, becaufe the property is in the buyer. 1 New 
Abr. 167. 

If a man and a woman, being unmarried, mutually 
promife to marry each other, and afterwards the man 
marries another woman, by which he renders himfelf in¬ 
capable of performing his contract, an affumpfit lies, in 
which the woman lhall recover damages; for though ma¬ 
trimonial caufes are regularly cognizable in the Ipiritua! 
courts, yet the contrad in the prefent cafe being executory , 
and revoked by the hufband by the fubfequent marriage, 
could not be inforced by ecclefiaftical cenfures, as a con¬ 
trail in prafenti may; hence therefore, there being no 
adequate remedy in the fpiritual courts, and marriage 
being an advantage* and the lofs of it a temporal lofs , it 
is fit there fhould be a remedy in the temporal court#* 
otherwife there would be a failure in juftice. Carter 23^. 
Dickenfon and Holecrqft. 

An indebitatus affumpfit lies for money by cuftom due 
for fcavage ; adjudged upon a fpecial verdidt, by which it 
was found, that the fum demanded was due by cuftom, 
but that there was no exprefs promife to pay it. 2 Lev. 

1 74 - 

Indebitatus affumpfit wil] not lie upon a bill of exchange 
accepted 5 but adion upon *the cuftom only. 1 Vent. 
152. 

If one receives my rent, under pretence of title, I may 
have an indebitatus affumpfit againft him. 2 Mod. 263. 

So where A. took out admmiftration to a perfon fup- 
pofed to have died inteftate, and appointed J. S. his at¬ 
torney, who received money, ( 3 c. and paid it to the admi- 
niftrator; afterwards a will appearing, the letters of ad- 
miniftrafion were called in, and the executor brought an 
indebitatus affumpfit againft the attorney ; who objedled, 

1. That he adling only as attorney for him, who in fadt 
was adminiftrator, the receipt of the money was not his 
but the adminiftrator’s: and 2dly, That the action ought 
to have been a fpecial affumpfit* die money being received 

by 
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Tytyecial authority, and that cxprcfly to the ufc of an- 
other; but the court held, that the authority being void, 
it was a receipt of fo much money for the ufc of the plain¬ 
tiff on an implied contrail, for which an indebitatus aft 
fumpjit well lies, i Salk, 27. 

If a feme folc marries a man, who in truth is married 
to another woman, and he makes a leafe of her lands and 
receives the rents, flic may bring an indebitatus ajumpfit 

ainlt him for fo much money received to her uie; ad- 
julfeed after verdid, though objeded, that he having no 
riglVto receive, the tenant remained ftill liable, and he 
had Ills remedy over againft the hulband; but the court 
held, tlmt he being viiibly a huiband, the tenant was dif- 
chargcdJ at leaft that the recovery in this adion would 
difchargl the tenant, as it would be a fatisfadion to the 
true ldibV I Salk. 28. 

Where akionis brought upon acontrad, if the plaintiff 
miitakes theVim agreed upon, he fails in his adion; but 
if he brings ft upon the promifc in law, arifing from the 
debt, theie, though he miftakrs the fum, he ihall recover* 
Alleyn 29. Every contrad made between parties, implies 
a mutual promife for performance: and yet an adion 
may be brought on a reciprocal promife by one ag ain ft 
the other, although he who brings it hath not performed 
on his iide. Dyer 30, 75. When an ajumpfit or promife 
is the ground of the adion, it muff he precifely fet forth. 
3 Lev. 319. If a promife be made without limitation of 
time for its performance, rcafonable time ihall be allowed, 
if there be an immediate confideration for it; and not 
time during life. 1 bill. Abr . 112. On promife to de¬ 
liver a thing fuch a day, the party is bound to do it with¬ 
out requeft. 1 Lev. 284. But if a promife be to do any 
thing upon requeft, the requeft is neccflary to imitlc the 
plaintiff to the adion, on which it Ihall arife. 1 Lev. 48. 
For the difference between an cjumpfit in <aWandin law, 
vide Gilb. Evid . 172, 193. and vide ib. 204, 5. Every 
executory contrad, and debt that is not upon record, or 
on a fpecialty, which may be turned into damage, imports 
in it an ajumpfit in law, and one may have debt or adion 
on the c&ie upon it at his elcdion; for when a man doth 
agree to pay money, or to deliver any thing, he thereby 
promifith to pay or deliver it. Plowd. 128. 1 Cre. 94. 

Every contrad executory implies an ajumpfit to pay 
money at the day agreed, or immediately, if no time be 
limited; but it is not fo of .an iudeb, ajfimp. becaufe the 
caufe does not appear. Said by Popbam to be the opinion 
of all the juft ices of England. Me. 667. 

The ajumpfit in an agreement that will be binding and 
give adion, muff be compleat and perfed, and duly pur- 
fued and obferved : and if the party that makes the 
ajumpfit , and he to whom it is made,. agree together, 
and a bond is given and taken for what is promifcd; by 
this the ajumpfit is difeharged. AJfo where an ajumpfit 
is to ftand to an award, if the award made be void ; it 
will make the ajumpfit void. Telv. 87. 2 been. ea. 223. 

, 1 been, 170. In deb. ajump. lies by a pruthomtary againft 
v an attorney , for fees for work done for defendant as attor¬ 
ney. Holt's Rep. 20, Wherfe money is over paid, this 
adion will lie for the furplus. Arg. 11 Med. 147. Vide* 
Burr. Rep. tit. Adion on the Cafe. An indebitatus ajumpfit 
will lie for meat-and drink for a baftard child; per Pem - 
berten , Ch; J. 2 Shew. -184. 

A. promifes B. that when A. receives «oo/. which C. 
owes A. that he will pay B. jtol. indebitatus ajumpfit lies 
not. Otherwife if the* money had been originally the 
money of B. Skin. 196. For there was not any con¬ 
fideration. Indebitatus ajumpfit lies for a <j tftomary fine , 
fuper mortem domini. Show. 35. Indebitatus ajumpfit 
lies upon a perfonal contrad for a fum in grofs, as pro 
rebus venditis ; per Holt, Ch. J. Show. 36. 

Indebitatus lies for fees for being knighted. Show. 78. 
Indebitatus ajumpfit lies for money paid by mifiake , on 
an account or deceit ; but not for money paid knowingly 
on illegal ' ctmfidtradion % as an ufurious bond. Salk. 22. 

Indebitatus ajumpfit will lie in no cafe but where debt lies, 
therefore it lies npt on a wager, nor upon a mutual of- 
fumpjit, nor againft the acceptor of a bill of exchange ; for 
his acceptance is but a collateral engagement: but lies 
againft the drawer himfelf; for he was really a debtor by 
the receipt of the money, 1 Salk. 23. 
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Indebitatus ajumpfit lies not on collateral entaremenn. 
See the preceding cafe; and i Salk. 23. Butehlr ind M- 
drews, .which was an indebitatus ajumpfit againft the ft- 
t er, for money lent the Jm at the father's ref soft, and fo 
judgment was arretted j for this w/s a collateral promife. 

f J; lflt ha<i been for fo much money paid 

b the plant,J at the requeft of the defendant the father to 
the fm, it might have bcei^ good; for then it would be 
the father s debt* and not the fen’s. Garth. 446 

Though as hgth been faid, ajumpfit lies not for rent 
ufually referred on leafes; yet if a man promifc to pav , 
without a leafe, fo much a week as long as A B fcJV 
permits him to enjoy a Warehoufe, fcv. which is a feed a i 
caufe of promifc, this adion may lie. 2 Cro. c y2 And if 
one receive any rent on pretence of title, ajumpfit lies; as it 
does alfo for the receipt of profits of an office, £s7. 2 Mod. 
260. Now, by 11 Geo. 2. r. 19. §. 14. where the demife is 
not by deed, the landlord may recover his rent in an adieu 
on the cafe , for ufc and occupation. Where a perfon pavs 
money upon a miftakc; or if he receives more from 
another m a reckoning than he ought, or more fees than 
ftiould be taken, an ajumpfit lies. 1 Salk. 22. Comb. 
447. If a man receives money for the ufe of another per¬ 
fon, ajumpfit may be had againft him as bailiff or receiver, 
which fupphes the place of adion of account: and where 
n*>ney was depofited on a wager, an indebitatus lay for 
money received to a man’s ufe. Show. 117. 

If where a promifc is made, one part of it is againft 
law, and another part of it lawful, this is ground fuihcient 
for ajumpfit. 4 Rep . 94. 

The perfon to whom a promife is made, fhall have 
the adion ; and not thofe who are ffrangers, or for vvhofe 
benefit it is intended. ZW. 64. Nor ihall adion be 
brought againft one for what another receives, nor at his 
requeft, tfc. 1 Salk. 23. But if a man delivers money 
to A. B. to my ufe, I may have an adion on the cafe againft 
ium tor this money. If a man accounts, and’upon the 
account is found in arrear to a certain fum, and prcfcntly 
in confideration thereof affumes to pay the debt at a day * 
adion on the cafe lies for this after the day. Telv. 70. And 
on a promifc to pay a fum of money at fo much a month, 
an adion of the cafe may be brought before the whole h 
payable ; for it is grounded upon the promifc, which is 
broken by every Non-payment, and damages may be 
Recovered : ’tis not like the cafe of a bill of debt, which 
is founded on the fpecialty, and cannot be demanded 
until the intire fum is due. 2 Cro. 504. 

II. As te the words by which an ajumpfit may be created. 


The intent of the parties by and to whom the promife 
esr ajumpfit is made, is more to be regarded than the form 
of words, and this intent and meaning is to be followed 
not in the letter, hut the fubllance of it: if a promife be 
to provide wedding clothes for a woman, this Ihall be 
taken for fuch clothes to be worn the wedding or feaft- 
day according to the dignity of the perfon. fiopb. 182 
Telv. 8.7, 3 Cro. 53. 

All promifes and contrifts are to receive a favourable 
interpretation; and fuch conftrudion is to be made, where 
any obfeurity appears, as will beft anfwer the intent of 
the parties; otherwife a perfon, byobfeure wording of 
his contrail, might find means to evade and elude the 
force of k. Hence it Is a general rule, that all promifes 
ihall be taken moil ftrongly againft the promifor, and are 
not to be rejected, if they an by any means be reduced 
to a certainty; Therefore, 

If A. in confideration that B. will marry his daughter 
affumes and promifes to give with her a child’s part, and 
that at the time of his death he will give to Jmr as much 
as <° W of his children, except his eldeft fen • this is a 
jpod FamSife ; for though a child’s part in itfeJf is altoge¬ 
ther uncertain, yet being to £ive as much as to any of his 
children, the promife is,certain enough, it being averred 
what the younger fon had. 1 Hew Abr. 168. Path. i 4 g. 

2 Rob Rep. 104. 

But if there be a difeourfe between the father of A. and 
B. in relation to a marriage between the faid ft. and the 
daughter of B. and B. tunc If ibidem affirms and pub- 

U Whes 
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lilhes to the father of A. quod daret ei qui maritaret his 
faid daughter with his content too/, and after A, marries 
the daughter of B . with his confent; yet this affirmance 
and publication of B . (hall raife no promife upon which 
an action upon an afiumpfit may be brought, becaufe thefe 
words do not include any promife. i Rol. Abr . 6. 

If a man promifes another, in confideration that he 
will alfign to him a certain to pay him to/, this is 
a good afiumpfit , though the time of alignment and pay¬ 
ment be not appointed ; for the 10/. Ihall be paid m a 
convenient time after the alfignmcnt, which alio mult be 
done in a convenient time, and he ihall not have time 
during his life, i Roll. Abr. 14, 15. 

If the plaintiff declares, that whereas there was a com¬ 
munication between the plaintiff and defendant, concern¬ 
ing the bark of certain wood, and that thereupon it was 
agreed that the defendant Ihould give to the plaintiff two 
Ihillings per feam for all the bark of fuch wood as the 
plaintiff Ihould cut, and that thereupon the defendant af- 
fumed and promifed to have ready upon a certain day, ar¬ 
ticles purporting the agreement, and an obligation for the 
performance thereof, Qc. the declaration is not good, be¬ 
caufe not faid in what fum the obligation was to be; and 
a certain fum cannot be intended, becaufe the number of 
feains are altogether uncertain; but being after verdiCt 
upon the general iffue, it was adjudged for the plaintiff; 
but per cur . upon demurrer, or fpecial iffue, it had been 
naught. 1 Sid. 270. 1 Keb. 776. 

But if there be an agreement to enter into an obligation 
for performance of a thing of a certain value, without 
mentioning in what fum, it ihall be according to the va¬ 
lue. 1 Sid. 240. 

TU. What Confideration is fufiicient. 

The* confideration is the ground of the common afiton 
on the cafe; and no aClion on the cafe lieth againft a man 
for a promife where there is no confideration why he ihould 
make the promife. 1 Danv. 53. 

A confideration altogether executed and pail, is not 
good to maintain an afiumpfit , for it is not reasonable that 
one man ihould do another a kindnefs, and then charge 
him with a recompence; for this would be obliging him 
whether he would or no, and a bringing him under an 
obligation without his own concurrence; but if it were 
moved by a precedent requeft, it is good, and ootP 
amount to a promife. 1 Rol. Abr . 11, 12. 

Therefore if the fervant of A . be arretted in London, 
for a trefpafs, and J. S. who knows A. bails him, and 
after A. for his fricndlhip, promifes to fave him harm- 
lefs, and J . S. comes to be charged, yet this is no con¬ 
fideration to ground an afiumpfit on, becaufe the bailing, 
which was the confideration, was patt, and executed 
before. Dyer 272. 1 Rol. Abn II. 2 Leon. 225. Owen 
1 44 - 

Bur it had been otherwife if the matter had before re 
quelled him to become bail for his fervant, and the bail¬ 
ing had been after. Dyer 172. 

In confideration that he had paid money for the defen¬ 
dant, and obtained a releafe o£ his debt, was held a con¬ 
tinuing confideration, becaufe the benefit of it was con¬ 
tinuing to the party, 2 Keb . 99. 

Where a plaintiff by the defendant’s appointment paid 
a little before 20 /. for a debt of the defendant, he pro¬ 
mis’d to repay it on demand; that confideration Ihall be 
held to be pail, and the judgment in the atfion flayed. 
Cro . Eli*. 741. 

Afiumpfit, in confideration that N. the plaintiff, had 
paid for B. the defendant, and at his requeft, 10/. at fuch a 
day, (which was a year before) he promifed to repay it, 
cum indt requifitus efiet. It was objected, that this con¬ 
fideration was for a thing patt, and therefore not good. 
Sed non allocatur; for the payment being laid to be at his 
requeft , the confideration continues, and fo is the com¬ 
mon courfe. Cro . Eliz. 282. • 

If a man promife to do a thing by fuch a day, without 
any confideration or reward, and doth it not, no aition 
will lie; but if he actually enters upon the performance 
of the thing, and then negle&s it to the deceit of the 
plaintiff, ailion on the cafe lies. Trin. 2 Ann . 3 Salk* ti. 
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If A . undertakes to do a thing without hire, as to Cake 
brandies out of one cellar, and to lay them down in an¬ 
ther cellar, no aClion lies for the non-feafance; but if he 
enters on the doing it, action lies for a miffeafance, if it be 
through his own negleCt, or mifmanagement , becaufe it is 
a deceit; but not if by mere accident \ per Holt, 1 Salk. 
26. 

Where the doing a thing will be a good confideration, a 
promife to do that thing will be fo too; per Holt, Ch. £ 
12 Mod. 459. f 

Parting with my note U> the defendant is a good^on- 
fideracion. 7 Mod. 12, 13. . j 

A confideration upon which a promife beginy cannot 
be difeharged without fomc other confideration mnd con¬ 
fideration that if a perfon will forbear to fue aneper upon 
a bond, fcfr. may be a good confideration to par ‘ debt, 
on promife to doit. Cro. Jac. 620, 683. m\xt we con¬ 
ceive there ihould be a note in writing/o avoid the 
ftatute of frauds , 29 Car, 2. c. 3. Vine the cafe of 

Buckmyr *v. Bar nail. 2 L. Ray, 1085. g And the cafe of 
Read executor <v. Najb. Wilf, Rep.par. 1. 305. There ’tis 
laid down, that with refpcCl to this ftatute, an original 
promife is not within the ftatute. A collateral promife, 
is; when it’s to pay the debt of another already con¬ 
tracted. Two perfons go to an inn-keeper, one hires an 
horfe, and the other promifes that if the inn-keeper will 
deliver the horfe, he will fee it forthcoming, this promife 
for another, is not good without note in writing: but 
the perfon is chargeable upon the fpecial bailment, and 
fo good without a note. 1 hill. 118. Vide 2 L. Ray. 
1085. An infant having bought goods and wares died, 
and made his wife executrix; lhe being aflted for the 
money fays, forbear me till fuch a time, and I will pay it 
you ; this was held no good afiumpfit , for it wanted a con¬ 
fideration. 1 Leon . Ca. 156. But where an executrix, 
in confideration the plaintiff would not moleft her, but 
give her a day, promifed to pay money due from the 
teftator; aCtion lay without Ihewing that flic had affets; 
for that (hall be intended, and her promife, and the plain* 
tifPs forbearance of the fuit, was good caufe of aCtion. 
2 Cro. 273. An adminiftratix promifed to pay the 
plaintiff money, if he would forbear fuit till ttie had taken 
out letters of adminiftration; this was not a good afiumpfit, 
for the defendant was not liable to the fuit as adminiltra- 
trix till adminiftration had, fo there was no confideration. 
Style 248, 395. 

If one, in confideration I will be bound .for him, or for 
his friend, promife to fave me harmlefs ; this is a good 
confideration and promife : but if one promife to another 
to fave harmlefs, and fay not for what, or againft whom, 
thefe afiumpfits are uncertain and infenfible, and therefore 
void; though if any certainty can be made of them, they 
may be good. 10 Rep. 102. Dyer 356. In cafe a promile 
be, that he who hath the fee fimple of land, (hall not 
alien it; 01 that a man Ihall not take the profit of his 
lands, or ufe the thins; he hath bought; or if it be to fave 
a man harmlefs whatsoever he Ihall do, l$c. the promifes* 
fo made will not bind or bear an a&ion. 10 Rep, ioi‘. 
Co. Litt . 206. Dyer 304. Plowd. 64. Where a man 
promifes me, that if I will travel with him to London, to 
help him to fearch for the will of J. S. he will pay me 
5 /. for my pains; if I fue for the money, I mull fhew 
that I did travel with him to London, and help him to 
fearch for the will, 2 £ro. 620. 

An afiumpfit may be upon a general confideration; but 
it doth not lie where the plaintiff has an obligation to 
pay the money, which is a ftronger Lien than afiumpfit ; 
nor when the party has a recognisance for the duty, bfr. 
Jenk. Cent. 293. 

Love or friend/bip are not considerations to ground 
a&ions upon. 2 Leon . 30. Alfo—- 

Idle and infignificant confidcrations are looked upon as 
none at all; for where-ever a perfon promifes without a 
benefit arifing to the promifor, or lofs to the promifee, it 
is looked upon as a void promife. 2 Bulft. 269. 

Laftly, It is to be obferved that confideratiom. may be 
void as being againft law, for if they arc wicked and ill 
in thcmfelve-j, or unlawful, by being prohibited by fome 
aCt of parliament, they are void ; therefore if an officer, 
4 who, 
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duty of his office, is obliged to execute writs, 
promises in confideration of money paid him, to ferve a 
certain procefs, an affumpfit will not lie on this promife; 
for the receipt of the money was extortion, and the con- 

J ration is unlawful, i Rol. Abr . 16. 

o if an executor foes execution by t legit, and B . a 
iger, as a friend to the executor, in confideration 
mac the iheriff would forthwith execute the faid r legit, 
aiv^^f fix-pence to him by the iheriff paid, promifes to 
paynim 60 /. upon which the iheriff executes the writ, 
yet n option lies, becaufe the confideration is again ft 
law ; f<\the iheriff ought to dq,his duty without re¬ 
ward, andViis 60 /. is no difcharge of the fees due to the 
iheriff, beii^ given by a ftranger, and not expreffcd for 
. Abr . 16. 

brings a capias that he has againft A, to 
prays him that he will make J. S, his 
1 promifes him that if he will make J . S. 
that if A. efcapes from the bailiff, that 
L °uon for the elcape againft him, this is 
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But if a 
the iheriff, 
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an affumpfit upon which an a&ion lies, if he brings any 
a&ion againft the Iheriff for the efcape. i Rol. Abr . 
16. i Leon . 132. 3 Leon . 227, Cro. Eliz. 178* 

So where the iheriff takes goods in execution upon a 
fieri facias, and a ftranger promifes the officer to pay Um 
the debt, in cafe he will reftorc them, this is a lawful con¬ 
fideration ; for hy the fieri facias, he may fell the goods, 
and this in effedfc is doing no more. 1 Salk, 28. Vide the 
law of confiderations very judiciously treated* Black, 
Cm. 2 V. 444, (s : c. 

IV. As to the proceedings in AJfumpfit, 

The plaintiff mult fet forth every thing effential to the 
gift of the aft ion, with fuch certainty, that it may appear 
to the court that there were fufficient grounds for the 
adtion; for if any thing material be omitted, it cannot 
appear to the court whether the damages given by the 
jury were in proportion to the demand, or whether the 
party was at all intitled to a verdift. And therefore in 
an a&ion upon the cafe, the plaintiff cannot declare 
quod cam the defendant was indebted to the plaintiff in 
i'uch a fum, and that the defendant, in confideration 
thereof, fiuper fie affumpfit to pay, (A f. without ihewing the 
caufe of the debt. 10 Co, 77. 

If in an affumpfit the plaintiff declares, quod cum there 
were feveral reckonings and accounts between the plaintiff 
and defendant; and at fuch a day, £ Ac. infimul computa* 
merunt for all debts, reckonings and demands ; and the 
defendant upon the faid account was found to be in arrear 
the fum tof to /. in confideration whereof the defendant 
promifed to pay, (Ac. this' is a good declaration, without 
ihewing it was pro mercimoniis , or otherwife, wherefore 
he fhould have an account; for an account may be for 
divers caufes, and feveral matters and things may be in¬ 
cluded and comprifed therein, which in pede compute are 
reduced to a fum certain* and thereupon being indebted 
> to the plaintiff, it ii fufficient to ground an aftion. pro, 
fc* Car . 116. 

If in an affumpfit the plaintiff declares* that the defen¬ 
dant did aft'ume and promife to pay to the plaintiff fo much 
money, and alfo to carry away certain wood before fuch 
a day; the defendant as to the money cannot plead that 
he paid it, and as to the carriage of the wood non affumpfit, 
for the promife being intire canngt be apportioned. 
March lop. On an affumpfit in lavs, payment, or any 
other matter that extufes payment, may be given in evi¬ 
dence, on the general iffue. In an affumpfit in deed, it 
muft be pleaded. Gilb, Evid. 204, $. 

If the plaintiff declares upon an indebitatus affumpfit 
and upon a quantum meruit, and the defendant pleads, 
that after the faid feveral promifes made, and before the 
action brought, the plaintiff and defendant came to an 
account concerning divers fums of money, and that the 
defendant was found iji arrear to the plaintiff 30/. and 
thereupon, in confideration that the defendant promifed 
to pay the faid 30/* the plaintiff likewife promifed to re- 
leafe and acquit the defendant of all demands, this is s 
good plea; for by the account the fir ft contrail is merged. 
2 Mod. 43, 44. 

The defendant cannot plead that he revoked his pro 
jnife; as if A> is in execution at the fuit of B. and J, S. 


defires B . to let him gO at large, and that he will fatij.fy 
him ; to which B. agrees ; though J. $. before any thing 
is done in purfuanceof this promife and agreement, comes 
to B. and tells him, that he revokes his promife, and 
that he will not Hand to it; yet fuch revocation cannot 
be pleaded in bar to the adlion. 1 Rol. Abr. 32. 

In affumpfit the plaintiff declared, that in confideration 
that he had done the defendant tnultum & gratiffmum fer - 
vttium , he promifed to pay the plaintiff 10/. and alfo in 
confideration that he had done him multa beneficia, he 
promis'd, (Ac. it was moved in*arteft of judgment, that 
neither of thefe confiderations were fufficient, efpecially 
the laft, becaufe there ought to have been Jotne fiervice tar* 
ttcularly exfrejs'd ; and the court for that reafon held it 
merely void, and judgment quod querens nil capiat, (Ac, 
Vent. 27. 

In an adion upon an affumpfit, if the confideration be 
executory ; as if one promifes to do fomething for me, in 
confideration of fomething to bdfcdone before by me, to 
or for him, if l will fue him for that he is to do for me, 
muft aver, that I have done that which was firft to be 
done by me, for till that be done I may not maintain an 
adtion upon the promife. 2 Cro . 583. Pain v. Baftwick. 

And where it is executory, and averred that it is executed * 
when indeed it is not, the defendant may (hew it (pecially, 
and may take iffue as well for not performing the con¬ 
fideration executory, as upon the promife ; but if he 
pleads generally non affumpfit, he can not call the per¬ 
formance of the confideration executory, and fo it is upon 
a promife to do any thing upon condition, 1 Mod , Em. 
320. 

Hfumptfon, The day of the death of a faint, fo called, 
Quia ejus anima in caelum afiumitur. Du Cange. 

Aftlltatice of lands, Is where lands or tenements are 
conveyed by deed : and there is an affurance of ihips, 
goods and merchandife, (sc. See Jnfurame. 

after, and Homo After, a man that is refident. Britton 
151. 

aftrar iutfyxvte, (from Afire, the hearth of a chim¬ 
ney) Is where the anceftor by conveyance hath fet his 
heir apparent and his family in a houfe in his life-time, 

- Dicitur iUe cut anteceffor in vita fua per chart am 
hareditatem refit Hit. 1 Inft. 8. 

attrum, A houfe or place of habitation, alfo from afro. 

—Praceptum fuit vicecom. quod replegiet corpus Willielmi J. 
quod Richardus S . Valentio cepit (A captom remit, qui 
Richardus venit (A advocat captionm ut de vt llano fuo, (A 
quod cepit ipfum in aftro fuo in quo status fuit, (Ac. Placit. 
Hillar. tSEd.j. , 

ategar, A weapon among the Saxons, which feems to 
have been a hand-dart, from the Sax. Aeton to fling or 
throw, and Gar a weapon. Spetm. t 

at be, (Adda) A privilege of adminiftring an oath, in 
fome cafes of right and property; from the Sax. ath, othe, 
juramentum. It is mentioned among the privileges granted 
by king Hen , 2. to the monks of Glaftenbury . Cartular. 
Abbat. Glafton, MS. fol. 14, 37. 

aria, See odio (A rnia, A writ of enquiry whether a 
perfon be committed to prifon on juft caufe of fufpicion. 

atiHa, Utenfils or country implements: remaneant dm 
equi careSarii cum care&a (A triginta fex bow cUm quatuot 
carucis (A atiliis. Blolnt. 

atrium. Is taken for a court before the houfe, and 
fometimes a churchryard. 

attach, (attaahiare, from the Fr. attacher) Signifies to 
take or apprehend by commandment of a writ or precept. 
Lamb. Eire a. lib . 1. cap. 16. It differs from arreft, in 
that he who arrefteth a man carrieth him to a perfon of 
higher power to be forthwith difpofed of; but he that 
attacheth keepeth the party attached, and prefents him in 
court at the day affigned; as appears by thefe words of 
the writ, Pracipimus tibi quod attachias talem (A habeas 
turn coram nobis, Sec. Another difference there is, that 
jig arreft it only upon the body of a man ; whereas an attach* 
ment it oftentimes upon his goods. Kitch. 279. A capias 
taketh hold of immoveable tlfingsj as lands or tenements, 
and properly belongs to real actions: but attachment hath 
place rather in perfenal a&ions. BraB. lib . 4. Attack* 
amentum eft diftri&io perfenalis, (A Cafe magnum diftritfio 
realts . Piet a, lib. $. cap. 24. 

Attachment, 
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Attachment, (from attach)\ \ a proccfs that iffues at 
the discretion of the judges of a court of record, againit 
a perfon for fome contempt, for which he is to be com¬ 
mitted, and may be awarded by them upon a bare fug- 
geftion, or on their own knowledge, without any appeal, 
indiftmcnt or information ; for though by the Itatute of 
Magna chart a, none are to be imprifoned fine judicio 
pan urn vcl per legem terra ; yet this fummary method of 
proceeding being abfolutely neceflary to the furtherance 
and execution of jufticc, feenas to have been long prac¬ 
tis'd, and is certainly ifow eftabliflied as part of the law 
of the land. Lamb. Eiren. lib. l.^c. 16. 1 New Abr. 

180. Sec Weft. 2. c. 3. But we apprehend it mull be 
for a contempt in the face of the court: or in the cafes 
after mentioned; and if for a contempt in the face of 
the court, the commitment is by rule of court, not on 
procefs, unlefs the party efcape out of court, before he is 
fecured. 

All courts of record have a diferetionary power over 
their own officers, and are to fee that no abui'es be com¬ 
mitted by them, which inay bring difgrace on the courts 
themfelves ; therefore if a ilieriff or other officer lhall 
be guilty of a corrupt practice in not ferving a writ; as 
if he refufe to do it, unlefs paid an unreafonable gratuity 
from the plaintiff, or receive a bribe from the defendant, 
or give him notice to remove his perfon or cffe&s, in or¬ 
der to prevent the fervice of any writ 5 the court which 
awarded it may punifh futh offences in fuch manner as 
ihall feem proper by attachment. Djer 218. 2 Hawk. 

P. C. 142. • 

Bu{ if there be no palpable corruption, nor extraordi¬ 
nary circumilancc of wilful negligence or obftinacy, the 
judgment whereof is to be left to the diferetion of the 
court; it feems not ufual to proceed in this manner, 
but to leave the party to his ordinary remedy againfl the 
(heriff. either by action, or by rules to return the writ, 
or by an alias and pluries , which if he have no excufe for 
not executing, an attachment goes of courfe. Hob. 62. 
264. Noy 101. F. A. B. 38. Finch 237. 5 Mod. 

3 * 4 » 3 * 5 - 

Generally an attachment doth lie for any contempt done 
againfl the courts at Wcftminjier: but the court of B. R. 
will not grant attachment againfl one for difobeying an 
order made by juftices of affile, or a judge at his chamber, 
except it be entered and made a rule of court; for it is 
no contempt to th^ court, but to the judge that made the 
order. 1 hill. Abr. 121. Attachment lies againfl attor- 
nies for injuilicc, and bafe dealing by their clients, in de¬ 
laying fuits, (Ac. as well as for contempts to the court. 

3 Hawk. 144. If affidavits to ground an attachment are 
full as to the charge ; yet if the party being an attorney, 
(Ac. deny fuch charge by as plain and pofitive affidavits, 
he lhall be difeharged ; but if he takes a falfc oath, he 
may be inditted of perjury. Mod. Cafi. in L. Ii if. 81. 
Againfl fheriffs making falfe returns of writs, and agaialf 
bailiffs for frauds in arrefls, and exceeding their power, 
(Ac. attachment may be had. For contempts againfl the 
king’s writs; ufing them in a vexatious manner; altering 
the tefle, or filling them up after fealcd, (Ac. attachment 
lies. And for contempts of an enormous kind, in not 
obeying writs, &0. attachment may be iffued againfl peers. 

2 Hawk. 152, 153. But in foml cafes the court doth 
not generally grant attachments againfl perfons for mif- 
demcanors, but will fend a tipflaff for them, if they live 
near the town. 21 Car. B. R. For perfuading jurors 
not to appear or a trial, attachment lies againfl the party, 
tor obltrudlng the proceeding of the court. 1 hill. 121. 
The court of B. R. may award attachments againfl any 
inferior courts ufurping a jurifdidion, or ading contrary 
to jufticc. Salk. 207. Though Vis ufual firli to fend 
out a prohibition. Attachment lies for proceeding in an 
inferior court, after a habeas corpus iffued, and a fiuper- 
jideas to ilay proceedings. 21 Car. B. R. And attach¬ 
ment may be granted againfl juilV.es of peace, for pro¬ 
ceeding on an indi&ment after :t certiorari delivered to 
them to remove the indidmdnt. 1 till.*121. But it doth 
not lie againfl a corporation. Attachment lies againfl a 
lord that refufes to hold his court, after a writ iffued to 
him for that pwppfc, fo that his tenant cannot have right 
done him. New Nat. Br. 6, 27* 
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An attachment is the proper remedy for difo 
of the rules of court •, as of thofe made urejedment, 
arbitrament, (Ac. So Where a* defendant in account, 
being adjudged to account before the auditors, refufes to 
do it, unlefs they will allow matter difallowed by |he 
court before, or where one refufes to pay cofts taxed cw 
the mailer, whofe taxation the law looks upon as a taxatidji j- 
by the court. 1 Mod. 21. 1 Salk. 71. ‘ r 

But an attachment is not ufually granted for difobe- 
dience of a rule of Nifiprius t unlefs it be firil mac^a rule 
of court; nor for difobedience of a rule made bma judge 
at his chamber, unlef$ it be entred; nor for dj^bcdience 
of any rule without perfonal fervice. 1 SalkJ 

Alio an attachment is proper for abufes m the procc/s 
of the court; as for fuing out execution whit there is no 
judgment, bringing an appeal for the deathJfone known 
to be alive, making ufe of the procefs of adniperior court, 
as a dale to bring a defendant within t\f jurifdidion of 
an inferior court, and then dropping itAjfing fuch pro¬ 
cefs in a vexatious, oppreffive, or unjtfft manner, with¬ 
out colour of ferving any other end by it. 2 Hawk. /\ 

C. IJ 4 . 

Attachments are ufiuaBy granted on a rule to fihewo caufie , 
unlefs the offence complained of be of a flagrant nature, 
aiM pofitively fworn to; in which laft cafe the party is 
ordered to attend, which he mud do in perfon, as mud 
every one againd whom an attachment is granted; and if 
he ihall appear to be apparently guilty, the court in 
diferetion, on confideration of the nature of the crime, 
and other circumftances, will either commit him imme¬ 
diately, in order to anfwer interrogatories to be exhi¬ 
bited againd him, concerning the contempt complained 
of, or will differ him to enter into recognizance to anfwer 
fuch interrogatories; which if they be not exhibited 
within four days, the party may move to have the re¬ 
cognizance difeharged; otherwise he muft anfwer them, 
tho* exhibited after the four days ; but in all cafes, if he 
fully anfwer them, he ihall be difeharged as to the at¬ 
tachment, and the profecutor (hall be left to proceed 
againfl him for the perjury, if he thinks fit; but if he 
deny part of the contempts only, and eonfefs other part, 
he lhall not be difeharged as to thofe denied, but the 
truth of them (hall be examined, and fuch punifh men t 
infli&ed as from the whole (hall appear reafonablc; and 
if his anfwer be evafive as to any material part, he (hall 
be puniflied in the fame manner as if he had confeffed it. 

2 Hawk. P. C. 141.* 1 Salk. 84. 6 Mod . 73, 2 Jones 
178. 

Attachment out of chancery may be had of courfe upon 
affidavit made that the defendant was ferved With a fiub- 
ftxntiy and appeared not; or upon non-performancc of 
any order or decree; alfo after the return of this attach¬ 
ment t that the defendant non eft inventus, (Ac. Attachment 
with proclamation iffues againfl him, (Ac. Weft. Symb . 

And for contempts, when a party appears, he muft upon 
his oath anfwer imerrogatories exhibited againfl him ; and 
if he be found guilty, he (hall be fined. But this mode 
of proceeding by examining a perfon accufed, on oath, is 
fuch an inducement to perjury, and fo repugnant to na¬ 
ture, (by calling on a man to accufe himfeif) that tho* 
long pradlifed, the propriety, if not the legality of fuch a 
procedure may juftly be called in queftion. 

Attachment of pri ilege is where a man by virtue of his 
privilege calls anther to that court whereto he himfeif 
belongs, and in rcfpelt thereof is privileged, there to 
anfwer fome action: or it is a power to apprehehend a 
man in a place privileged. Book Entr. 431. Corpora¬ 
tion courts have fometimes power by charter to iffuc 
attachments , and fome courts-baron grant attachments of 
debt. Kitch. 79. 

attachment foreign , is an attachment of the goods of 
foreigners, found in fome libem, to fatisfy their credi¬ 
tors within fuch liberty. Carth. Rep. 66 . And by the 
cuftom of fome places, as London , (Ac. a man may attach 
money, or goods, in the hands of a ftranger. But a 
foreign attachment cannot be be had when a fuit is de¬ 
pending in any of the courts at Weftminflor 5 which makes 
the matter not to be meddled with by any other court. 

Cro. Eliz. 691. And nothing is attachable but for a 
certain and due debt: though by the cuftom of London 
money may be attached before dua, a« a debt; but 
* nut 
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f not levied before due. Sid, 327. 1 Nelf. Abr. 282, 1 

t foreign attachments in London* upon plaint of deb^are 
made after this manner 3 A. o<wetk B. 100/. and C. is 
indebted to A. lool. B. enters an a8ion againft A * of 
1 200/. and by virtue of that a&ion a ferjeant attacheth 
*100/. in the bands of C. as the money of A. to the ufe 
of B. which is returned upon that a&ion. The attach¬ 
ment being made, and returned by the ferjeant* the plain- 
is immediately to fee an attorney before the next 
ctiVtt holden for the compter ; or the defendant may 
thenVut in bail to the attachment, and sionfuit the plain¬ 
tiff : \r court days mult pafr before the plaintiff can 
caufe Cvthe garnijhee , in whofe hands the money was 
attached, V> (hew caufe why B, (hould not condemn 
the 100 li attached in the hands of C. as the money of 
A. the defendant in the a&ion (though not in the at¬ 
tachment) mb the ufe of B. the plaintiff: and the gar* 
niihee C. m* appear in court by his attorney, wage his 
law, and plc^d that he hath no money in his hands of 
the defendant’s^r other fpecial matter; but the plaintiff 
may hinder his waging of law, by producing two fufli* 
cient citizens to fwear that the garnifliee had either money 
or goods in his hands of A. at the time of the attachment, 
of which affidavit is to be made before the lord mayor, 
and being filed, may be pleaded by way of eiloppel when 
the plaintiff muft put in tail, that if the defendant come 
within a year and a day into court, and he can difeharge 
himfelf of the money condemned in court, and that he 
owed nothing to the plaintiff at the time in the plaint 
mentioned, the faid money (hall be forth-coming, t$c. if 
the garniihee fail to appear by his attorney, being warned 
by tie officer to come into court to (hew caufe as afore¬ 
said, he is taken by default for want of appearing, and 
judgment given againft him for the goods and money at¬ 
tached in his hands, and he is without remedy either at 
Common law or in equity ; for if taken in execution, he 
mud pay the money condemned, though he hath not one 
penny, or go to prifon ; but thp garniihee appearing to 
(hew caufe why the money or goods attached in his hands 
ought not to be condemned to the ufe of the plaintiff, 
having feed an attorney, may plead as aforefaid, that he 
hath no money or goods in his hands of the party's againft 
whom the attachment is made, and it will then be tried 
by a jury, and judgment awarded, &c. but after trial, 
bail may be put in, whereby the attachment (hall be dif- 
folved, but the garniihee, &c. and his fecurity will then 
be liable towhat debt the plaintiffjpall make out to be 
due, upon the a&ion : and an attachment is never tho¬ 
roughly perfc&cd, till there is a bail* and fatisfa&ion 
upon record. Privileg. Lend, 

Where a foreign attachment is pleaded to an a&ion, the 
cuftom is to fet forth, that he who levied the plaint (hall 
have execution of the debt owing by himfelf, and by 
which he was attached, if the plaintiff in the original 
n&ion (halt not difprove it within a year and a day ; now 
if the plaintiff in the a&ion below doth not fet forth 
• Such conditional judgment given by the court, *ti$ wrong, 
i^ecaufe he doth not bring his cafe within the cuftom. 
Vide 2 Lutw. 985. 

In ajfumpfity \$c. there was evidence given, that the 
debt was attached by the cuftom of London before the ac 
tion brought, and that it was condemned there before the 
plea pleaded ; and this evidence was given upon the ge¬ 
neral iffue non affumpfit , and it being lnfifted for the de¬ 
fendant, that this fhoujd relate fo as to defeat the plain¬ 
tiff’s a&ion; it was adjudged, that where there is an 
attachment and condemnation before the a&ion brought, 
2t may be given in evidence upon the general iffue, be- 
caufe there is an alteration ot the property ; but if the 
attachment be only before the a&ion brought, and the 
condemnation afterwards, the attachment may be pleaded 
in abatement* and the condemnation may. be pleaded in 
har p but (hall not be given in evidence on the general 
iflhe, becaufe by the condemnation the property is alter¬ 
ed, bnt not before. 1 Salk. 280. 

In affumpfit* the defendant in difeharge of the note 
upon which the a&ion was brought, produced the re¬ 
cord of a foreign attachment , wherein the faid debt was 


attached and condemned; and Tremor, Ch. Juft, ofC. B, 
held this a good difeharge; but if the plaintiff could have 
(hewed an original precedent to the attachment, fo that 
it might appear, that the court was poffeficd of the ac¬ 
tion before the attachment, the plaintiff might have 
covered, notwithftanding the debt was attached and con¬ 
demned * but in this cafe the declaration was between 
the time of the attachment and the condemnation. 1 
Salk. 291. 

A&ion of debt* lAc. the defendant pleaded in bar, that 
there was a cuftom in London tS attach the debt before the 
day of payment G|me ; ct per curiam , fuch a cuftom may 
be good, but to have judgment to recover the debt before 
the day of payment is come, cannot be a good cuftom, 
becaufe the debtee himfelf could not recover in fuch cafe, 
and therefore he who made the attachment (hall not. 
This cuftom was pleaded, that the debtee in perfbn, or 
by his attorney* may fwear that the debt is due; but this 
cannot be good as to the attorney ; it was agreed, that 
goods might be attached by a foreign attachment, and 
that the value thereof ought to be found before judgment; 
but that this plea was ill, bepaufe the defendant did not 
aver it, viz* et hoc para/us eft verificarc . W. Jones 406. 

Cafe by adminiftrator , in which the cafe was, that Tenant 
was indebted to the inteftate by bond , and the inteftate 
was indebted to Heydon upon a contra&, and that he (the 
adminiftrator) intending to put the bond in fuit againft 
Tenant , he promifed, that if the adminiftrator would 
forbear, &c* he the defendant would pay, (Ac. after¬ 
wards Heydon brought an a&ion of debt upon the 
contra& againft the adminiftrator in London , and the 
money which Tenant owed to the inteftate was attached 
in Tenant's hands; and now the adminiftrator brought an 
a&ion on the promife againft Tenant , who pleaded all 
this matter ; and upon a demurrer it was iniuled for the 
plaintiff, that this debt was not attachable by a Joreign 
attachment* becaufe the promife being to pay at a da/ to 
come, rolls altogether in damages* and nothing is attach¬ 
able but a certain and due debt: fed per curiam , this debt 
is attachable, for it is a due and certain debt before the 
promife made,* becaufe the promife was to pay the debt 
due to the inteftate by bond; but it might have been 
otherwife if the debt had arifen upon a promife. 1 Roll» 
Rep . 105. 

In an a&ion on the cafe the plaintiff had judgment 
a&ainft the defendant, and he owing 60/. to one G. D. 
he entered a plaint againft him in London* and attached 
the 60/. in the hands of the faid defendant, againft 
whom the plaintijf had recovered as aforefaid, and had 
execution according to the cuftom ; afterwards the plain¬ 
tiff brought a fci. fa. againft the defendant, to (hew 
caufe why he (hould not have execution upon the judg¬ 
ment which he had recovered, to which the defendant 
pleaded the execution upon the attachment ; and upon de¬ 
murrer to that plea it was adjudged againft the defen¬ 
dant, becaufe a duty which accrueth by matter of record* 
cannot be attached by the cuftom of London; for judg¬ 
ments obtained in the king’s courts (hall not be de¬ 
feated or avoided by fuch particular cuftoms, they be¬ 
ing of fo high a nature, that they cannot be reached by 
attachment. 1 Leon. 29. 

Debtor and creditor beftig both citizens of London, the 
debtor delivered feveral goods to the Exeter carrier then 
in London* to carry and deliver them at Exeter, and the 
creditor attached them in the hands of the carrier for that 
debt due to him from his debtor ; adjudged, that the 
a&ion (hould be difeharged, becaufe the carrier is privi¬ 
leged in his perfon and goods, and not only in the goods 
which are his own, but in thofe of other men, of which 
he is in pofteffion, for he is anfwerable for them. 1 Leon. 
189. 

An executor fubmitted to an award, and the arbitra¬ 
tors awarded, that the defendant (hould pay the executor 
350 L This money is not attachable in his hands by any 
creditor of his teftator, though it is affets in his hands 
when recovered, becaufe it was not due to the teftator 
tempore mortis, and the, cuftom of foreign attachments 
extends only to fuch debts. 1 Vent. 111. 
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A fum of money was to be paid at Michaelmt i#, and it 1 
whs attached before that day *, adjudged, that a foreign 1 
attachment cannot reach a debt he/ore it is dw • there- \ 
fore, though the judgment on the attachment was after 
Mhbaelmas, yet the money being attached before it was 
due, it is for that reafon void. Cro. Elm . 184. 

Attachment of the fO|Cfr» Is one of the three courts 
held there. Mamvood 90, <79. The lower court is call¬ 
ed the attachment ; the middle one, the fwainmote; the 
higheft, the juftice in Eyre's feat, The court of attach¬ 
ment feemeth to be fo callci, becaufe the verderors of the 
foreft have therein no other authority, but to receive 
the attachments of offenders againft Vert and Venifin, taken 
by the reft of the officers, and to enroll them, that they 
may be prefented and punifhed at the next jufiice feat. 
tea*wood 93. And„this attaching is by three means; 
1. By goods and chattels. 2. By the body, pledges, and 
mainprife. 3. By the body only. This court is kept 
every forty days. See Crompton, in his Court of the 
Foreft . 

aittafltfter, (attintta and attinaura) Is when a man 
hath committed treafon, Cffr. and after conviftion fentence 
is paflVd on him : or where a perfon is attainted of treafon, 
and condemned by parliament. 

A man is attained by appearance, or by procefs: at¬ 
tainder on appearance is by confeffion, or verdift, &c. 
Confeffion, when the prifoner upon his indiftment being 
afkcd whether Guilty or Not guilty, anfwers Guilty, with¬ 
out putting himfelf upon his country ; (and formerly 
confeffion was allowed before the coroner in fan&uary ; 
whereupon the offender was to abjure the realm, and this 
was called attainder by abjuration.) Attainder by verdift 
is when the prifoner at the bar pleadeth Not guilty, and 
is found Guilty by the verdift of the jury of life and 
death. And attainder by procefs, (otherwife termed at¬ 
tainder by default or outlawry) is when the party flieth, 
and is not found, until he have been five times pubiickly 
called or proclaimed in the county, pn the laft whereof he 
is outlawed upon his default. Staundf PI, Co . 44, 122, 
182. Alfo perfons may be attainted by aft of parlia¬ 
ment. ^ * 

Afts of attainder of criminals have been palled in feveral 
reigns, on the difeovery of plots and rebellions, from the 
reign of king Charles II. when an aft was made for the 
attainder of feveral perfons guilty of the murder of king 
Charles I. to this time ; among which, that for attainting 
Sir John Fenwick, for confpiring againft king William, 
is the moft remarkable ; it being made to attaint and 
convift him of high treafon on the oath of one witnefs, 
juft after a law had been enafted. That no perfon feould 
be tried or attainted of high treafon where corruption of 
blood is incurred, but by the oath of two lawful witneffes, 
unlefs the party confefs, ftand mute, &c. Stat . y tj? 8 W, 
3. cap. 3. But in the cafe of Sir John Fenwick, there 
was fomething extraordinary; for he was indifted of trea¬ 
son, on the oaths of two witness; though but one only 
could be produced againft him on his trial. 

Attainder of a criminal is larger than conviftion; a 
man is convifted when he is found guilty by verdift, or 
confeffes the crime, before judgment had ; but not at¬ 
tainted till judgment is alfo patted upon him. 1 Inft, 390. 

A perfon attainted of high treffon forfeits all his lands, 
tenements and hereditaments $ his blood is corrupted, and 
he and his pofterity are rendered bafe ; and this corrup¬ 
tion of blood cannot be taken off but by aft of parlia¬ 
ment. Co, Lit . 391. But if one commits treafon, and 
dies before attainder , he forfeits nothing: and one ilain 
in open rebellion, fhall forfeit nothing, if he be not at¬ 
tainted by parliament. 3 Inft. 12. And collateral blood 
may inherit on an attainder ; though the lineal blood is 
barred. If an attainted perfon marries an heirefs, and 
has iflue by her; *tis faid that iffue fhall inherit, for be 
claims only from the mother. Jenk. Cent . 3. In the 
calc of felony, where land is given in tail to A. and the 
heirs male of his body, under the ftatute of Weftm. 2. and 
he commits murder, or any felony,.his heir fhall have the 
land, and the blood is not corrupted : though in cafe of 
treafon, where the father hath lands, and is attainted, it 
is otherwife by the 26 H. 8. a. 13* Ibid. 82. Vide 1 
% Pb. M. C. 10 . 


Grandfather , father and fin ; the grandfather • 
nant in tail, the father was attainted of treafon 
thot^the blood is corrupted, yet the fon would formerly 
inherit per formam doni ; but fince the ftatute 26 H. 8. 
which gives the forfeiture of the lands of tenant in tail fof , 
treafon, the law is otherwife, and by the attainder of the, 
tenant in tail the iflue in tail is barred. 8 Rep, in Dig* 
ley's cafe. 

In treafon fox counterfeiting the coin, although by » 
late ftatute corruption of blood is laved ; yet the lands pdP 
the offender are forfeited immediately to the kinp^on 
attainder ■, it being a diftinft penalty from corruption of 
blood: for the corruptionTnay be fayed, and the foMeiture 
remain, idc. And accordingly fo it is prodded by 
feme ftatutes. 1 Salk. 85. T 

Adjudged, that an attainder of felony makes a for¬ 
feiture of the eftate to the lord only by wayA>f efeheat 
pro defeQu tenentis , and the not defcending/4$ the conie- 
qucnce of the corruption of blood. 1 SalkM$. 

T, S. having an eftate for three lives, wfls attainted on 
the ftatute 8 & 9 Will, 3. of treafon for counterfeiting 
the coin, by which ftatute corruption if blood is favei ; 
and for that reafon it was a queition, whether the lands 
were forfeited, to the king, which were given to Baron 
Lowell as forfeited, who brought a bill in the Exchequer 
to rAtpem, and had a decree, from which there was an 
appeal to the houfe of lords, where the judges held, that 
in treafon the lands came to the king as an immediate for¬ 
feiture, which was a diftinft penalty from corruption of 
blood, for the corruption may be faved, and the forfeiture 
ftill remain. 1 Salk, 85. 

Hu ft a.id and wife were tenants in fpecial tail ; they 
had i'.fue a fen, the hufoand was attainted of treafon, and 
died, the wife continued in pofleflion as tenant in fpecial 
tail, and the fon was reftored by aft of parliament, and 
made inheritable to his father. Jawing to the king all ad- 
wantages which he might have by the attainder ; the wife 
died ; adjudged, that the father had not any eftate for¬ 
feitable, for the wife being likewife tenant in fpecial tail , 
the eftate furvived to her, and was not impeached by the 
attainder, and fee dying, the fon is then inheritable to 
the eftate tail, which might certainly have been barred by 
a common recovery fuffered by the wife, and in fuch 
cafe the king would have been bound. 1 Leon. 157. 

Covenant to ftand feifed to the ufe cf himfelf for life, 
remainder to Thomas Palmer, the eldeft fen of his bro¬ 
ther John Palmer fo^life, remainder to the eldeft fon of 
Sir Thomas Palmer % tail male, remainder to his own 
right heirs; afterwards the covenantor was attainted of 
treafon, and executed before the birth df any fen of Tho¬ 
mas-, adjudged, that this attainder was a bar to the after- 
born fon, and that the fee Ample was vefted in the 
crown, difehargedof all remainders. Moor 815. 

Attainders may be reverfed or falttfied, (i, e. proved to 
be falfe) by writ of error, or by plea; if by writ of error, 
it mult be by the king's leave, &c. And when by plea, 
it may be by denying the treafon, pleading a pardon by 
aft of parliament, Cffr. 3 Inft, 232. By a king's taking ’ 
the crown upon him, all attainders of his perfon are ipnP 
faffo purged, without any revcrfal. 1 Inft. 43. Wood 
17. This is a very peculiar doftrine, tho' the declaration 
of parliament, viz. made in favour of Henry the 7th. If 
the intelligent reader will conflder it a moment, a com¬ 
ment mult appear unneceflary. 

Lands cominf to the king by attainder of treafon, after¬ 
wards granted to another, feall.be holden as if there 
were no attainder. 7 Ed. 4, r. 5. The 8 W. 3. <*. 5. 
requires Sir George Bardcy, major general Holmes, and 
other perfons, to furrendcr themfelves to the lord chief 
juftice, or fecretaries of ftate; or to be attainted. By the 
>3 W - 3 * *bc pretended Prince of Wales is under attainder 
of treafon, Wc. And by 1 Geo. i. c. 16. the late duke of 
Ormond and others are attainted And befldes thefe afts 
Of attainder, we have lately had bills for tnfiiaing pains and 
penalties , as thofe againft the late bijbop o/Rocbefter , &e. 
Stat. 10 Geo. 1. In palling bills of attainder , no evi¬ 
dence is neccflary. See Evidence. 

SttacWamcttta bonoprnt, A diftrefs taken upon goods 
or chattels* where a man isiued for perfonal eftate or debt. 

by 
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Jk) "rf H 4 egal attachiators or bailiffs, as fecurky to anfwer 
aiuaftioV There is likewife attacbiamenta de fpinit 
bofco, a privilege granted to the officers of a forcft, to 
take to their own ule, thorns, brulh, and wind-fall within 
Aeir prccinfts.— John Fite Nygel, forcfter of Bernwood, 
Jn.D, 1230, it bet habere feodum in Bq/co demini regis\ 
l'videlicet attachiamentum de Spinis, de Bofco fuo, deBofco 
qui vento profit uitur. Xennet's Paroch. Antiq, p. 209* 
Tttamt, {attinda) Is a writ that lieth after judgment 
agafl^a jury that have given falfe verdict in any court of 
' 1 an action real or perfonal, where the debt or da* 
mages dtaount to above 40 s. Stitt, 5 & 34 Ed, 3. c, 7. 
It is callecra//#/*/, becaufe the party that obtains it endea¬ 
vours thereby to ftain or taint the credit of the jury with 
jvhofe verdict he is grieved: and if the verdift 
then the puniihment by the Common law 
prors meadows fhould be plough’d up, their 
vn, woods grubb’d up, and all their 
nts be forfeited to the crown : but if it 
tthat brought the attaint, then he was 


perjury, by 
be found " 
was, that 
houfes 
lands and tenenl 
patted again!! 


broke 


hiri 


to be imprifoned syid ranfomed at the king's will 
Glanv. lib, 2. By the Statute 23 H, 8. c. 3. the feverity 
of the Common law is mitigated, where a petty jury is 
attainted ; for that ftatute enaCts, That upon untrue ver¬ 
dicts before judges of record, the thing in deman^ex- 
tending to 40/. value, attaints lhall be granted againft 
the petty jury ; the procefs to be fummons, refummons, 
and diftrefs infinite, i£c. but the defendants may plead, 
they gave a true verdift, lAc. t& bar the attaint: and 
the grand jury is to try the verdift of the petty jury on 
the attaint; and if fuch petty jury be found to have given 
an untrue verdift, they lhall each forfeit 20 /. to be di¬ 
vided between the king and the plaintiff, and incur fevc- 
ral fines at the diferetion of the juftices, and be difabled 
to give teftimony in any court. Alfo an attaHt lhall lie 
for a perfonal thing under the value of 40/. in manner as 
aforciaid; but here the forfeiture of each petty juror lhall 
be but 5/. Csfr. Stat, Ibid, 

It may be material, however, under this head, to Hate 
more particularly, 

I. By and againft nuhem attaint may be brought . 

II. In what cafes it will lie, 

HI. Of the proceedings in attaint. 


I. The party grieved may have wpt of attaint againft 
the other party, (whether plaintiff,or defendant) and 
againft the jurors, or fuch of them as {hall be then living: 
it is laid any one that is hurt by the falfe verdift may 
bring this writ; and if the verdift be for matter of land, 
the remedy commonly runs with the land, fo that any 
party or privy, as an heir or executor may have it. 
F, N, B, 109. Co, Lit, 294. 

Attaint was brought upon the ftatute23& 8. r.3. againft 
the executors of Sir John Barker , whereas the verdict was 
in a caufe between him and one Auftin, and the ftatute 
gives an attaint between the parties, and doth not mention 
* V'^yv or executors , yet this attaint was held good; fo an 
executor lhall have reftitution upon the ftatute 41 H. 8. 
tho' that ftatute does not mention executors. 1 Ana, 24,2 5. 

Where trefpafs is brought againft baron and feme, and 
the plaintiff recovers , the baron alone ft?all not beam attaint, 
for it lhall be brought according to the record. Br, Ba¬ 
ron and Feme, pL 22* Succejfers of a parfe* lhall have er¬ 
ror or attaint of judgmeqj againft the predeceflbr. Br, 
Attaint , pi, no. If a man has iffue a fen by one venter, 
and a daughter by another, and intails the lands to him and 
his fecondfemt, and the heirs of their two bodies , and re¬ 
covery is bad againft them by falfe oath, the attaint is 
given to the foa and not to the daughter; per Fortefcne, 
Br . Attaint , pL 40. None Jball have attaint but be that 
may be reftored to the thing loft by the judgment; per 
- Bramftom Ch. J. Mar . 210. Reverfioncn may have 
an attaint upon a falfe verdift, &c, againft a parti¬ 
cular tenant, who lhall be reftored to his poffeffion, 
and the reverfioher to his arrearages. Stat, 9 R* 2. 
c, 3. This aftiou mail be brought againft the jurors, 
and the parties to the firft fait ; or if the parties 
be dead, their heirs, or executors, or any other for the 
moft part that recovered by the firft judgment. Dyer zo 1. 


If all the jurors but one are dead, the aftion is gone, and 
no attaint can be brought j and where any one dies de¬ 
pending the fuit, it is gone; but not by the death of the 
defendant that recovered in the firft aftion. Dyer 13y. 
Hob . 227. 


II. As to the cafes in which an attaint lies. 

Attaint lies where a jury gives verdift contrary to evi¬ 
dence; and where a judge declares the law cnoneoutty, 
judgment may be reverted; but in this cafe the jury fliall 
be cxcuted. Vaug/b. 145. Attaint lies not for that 
which is not given in evidence ; nor upon an inqueft of 
office, Ittc. or when a thing found is impertinent to the 
iflue. Hob, 53. Co, Lit, 355. And no attaint lieth 
where the king is foie party, and the jury find for him. 

4 Leon ♦ 46. It lies upon a falfe verdUt given in cafes of 
felony^ 6 Rep. in the cafe of pardons ; but where the 
queen is foie party, and the jury find for her, no attaint 
lies; aliter where the fuit is torn pro domino rtge quam pro 
feipfe. 4 Leon, 46. An attaint may be brought where 
any t material fallhood is found, though fome truth may 
be found with it; as where a jury lhall find a man guilty 
of many trefpafies, who is guilty but of one trefpafs. So 
if a jury find any thing againft the Common or Statute 
law, that all men are to take notice of, this may make 
them chargeable in attaint. Bro. 44. Hob. 227. 

Where the evidence given to the jury is falfe in part, 
tho* it be in a point not material , yet this is fufticient cx- 
cufe for their not giving him credit in any other part of 
hi9 evidence, and fo had no caufe to find their verdift 
upon this oath againft the party againft whom it was 
given* Cro. Eliz. 309, 310. It lies againft a jury, for 
finding the bond ofEdward the bond of Edmond. Palm. 2 86. 
The jury may be attainted two ways; ift, where they 
fend contrary to evidence ; 2dly, where they find out of 
the compafs of the allegata. But to attaint them for 
finding contrary to evidence is not ea fy, becaufe they 
may have evidence of their own conufancc of the matter 
by them, or they may find upon diftruft of the wit- 
nettes, or their own proper knowledge; but if they find 
I upon evidence that docs not prove the allegata , there it is 
eafy to fabjeft them to an attaint, becaufe it is manifefc 
that what is fo found is an evidence not correfponding to 
their iffue, and this was the only curb they had over the 
jurors ; for the judge being beft matter of the allegata, if 
they did not follow his direction touching the proof, they 
were then liable to the danger of an attaint; and there¬ 
fore fince the judges, from the difficulty of attainting the 
jury have granted new trials, whereby jurors have been 
freed from the fear of attaint, they have taken a great 
liberty in giving Verdi Sis ; but fince the attaint is only dif 
ufed, and not taken away, 'tis ncccffary that a certain 
matter ihould be brought before them; and therefore 
in trefpafs , the quantity and value of the thing* de¬ 
manded mutt be fo conveniently deferibed, that if the 
jury find damages beyond fuch quantities and value, it 
may be apparently cxceffive, and they fubjeft to the attaint; 
and fo on fpecial contrails, they mutt be fct forth fo pre- 
citely, that if evidence be given of another contrail, and 
not in the allegations, and get the jury find for the plain¬ 
tiff, they may be JubjeSl to an attaint ; and were it other- 
wife, if the plaintiff had a jury to his turn, and the judge 
Ihould direft that the plaintiff be nonfuit, yet if the 
plaintiff would ftand the trial, the judge mutt give pofitive 
direftions to find for ilie defendant, there would be no 
means of compelling the jury to find according to the di¬ 
rection of the jtidge, if they were not under the terror of 
an attaint, if they did otherwife; fo this is the only curb 
that the law haf put in the hands of the judges to reftrain 
jurors from giving corrupt verdifts. Gilb . H. C. B. 
128. But thx* doftrine does not imply that a jury are at 
all events to follow the direftion of a judge. They arc 
to ule ehejr own diferetion. They are (as every man is) 
fuppofed know the law, and are therefore judges of the 
law, as well as of the faft. Vide Hawks on Juries. 

Where a jury finds a flung which is out of the iffue, 
there a verdift Is void, because they arc fworn to try the 
iffue between die parties, according to the evidence given; 

I fo that whatsoever they try befides the iffue, is not per 
juratons ; and therefore if that matter fo tried is falfe, 
1 
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*tis no penury, nor doth an attaint lie againft them 
Hob. 53. 

III. With regard to the proceedings in attaint . 

The procefs to be iffued is directed by the 23.#. 8. e. 3 
already mentioned: and by the faid ftatute if any of the 
petit jury appear at the return of the writ of attaint, the 
plainciif (hall aflign the falfe oath of the verdkl untruly 
given. And if tne defendant, or any of the petit jury 
appear not on diftrefs, the grand inqueft fhall be taken 
by default. r 

The petit jury can plead no plea, but fuch as may cx- 
cufe them of the falfe oath. 1 Rol. Abr . 285. 

The petit jury cannot plead that the plaintiff in the 
attaint was tenant after the attaint purchafed. 1 Rol. 
Abr . 285. The plaintiff in attaint may not produce 
more witneffes, nor give further matter in evidence, than 
what was depofed in the firli a&ion ; but the defendant in 
attaint may give new matter in evidence to inforcc the firli 
verdift, and the plaintiff (hall have time to difprove it. 
Dyer 59. 1 Nelf. Abr. 288. 1 Rol. Abr. 285. 

In an attaint the plaintiff cannot give in evidence a 
record which was not given to the petit jury; for they 
were not bound to find it, if it was not fhewn to them. 

1 Rol. Abr . 285. 

In the court 0 f King's Bench and Common Pleas , and the 
court of Huftings of London, attaint may be brought; and 
the plaintiff fetting afide the verditt, fhall have reftitu- 
lion, fcfr. But if the firli verdift be affirmed, the plain¬ 
tiff (hall be imprifoned and fined. 11 H. 7. c. 21. 

In attaint the parties arid the jury appeared and deman¬ 
ded oyer of the record upon which the attaint was founded, 
which record being in the Common Pleas, they had it, 
and thereupon the plaintiff aftigned the falfe oath $ the 
defendants pleaded, that they made a good and lawfil 
oath; upon which they were at iffue, and in the fame 
term the record was removed by a writ of error into the 
King’s Bench $ adjudged, that notwithilanding it was 
thus removed, the court of Common Pleas might proceed 
if the proccfs for the grand jury were returned. Dyer 
284. 

Attaint was brought in the Common Pleas againft a 
jury, for a verdidl given in the King’s Bench, where¬ 
upon the record was removed from that court to the 
Common Pleas, and there the verdift was affirmed ; ad¬ 
judged, that the plaintiff in theattion fhall have execution 
according to the verdift, for the record is in the King’s 
Bench, and nothing but the tenor thereof in the Common 
Pleas; but if the verdift had been fet afide, and execution 
had been put upon it before it was fet afide, then the 
court of Common Pleas might have awarded reilitution 
to the party grieved. Cro. Elios. 371. 

A nonfuit in attaint is peremptory : and no fnper/edeas 
is grantable upon attaint . Co. Lit. 227. 

An attaint as well as a writ of error lhall follow the 
nature of the a&ion upon which 'tis founded ; fo that if 
fummons and feverance lies in the firli a&ion, it lhall da] 
fo likewife in the attaint, but this is not a fuperfcdcas as 
a writ of error is ; adjudged likewife, if damages are re¬ 
covered againft feveral in an aftion of confpiracy, .all of 
them muft join in an attain and the nonfuit of one of 
them lhall not hurt the reft. 6 Rep. 25. 

But adjudged, that where an aflife was brought againft 
three coparceners , who all pleaded that there was no tenant 
of the freehold named' in the wijit, and the jury found 
that two of them were diffeifors and tenants, 6fr. and 
that the third had nothing , &c. and afterwards they all 
three joined in an attaint, and after appearance the third 
filler, who was acquitted as aforefaid by the faid ver- 
did, was now nonfuited in the attaint, in that cafe the 
attaint was abated, becaufe Hie had no caufe to bring 
an attaint, for there was no verdid againft her. 1 Leon. 
3 * 7 - 

In an attaint the plaintiff lhall recover againft all the 
jurors, tenantr, and defendants the cofts and damages, 
which he lhall fullain by delay or otherwife in that fuit: 
and if the defendant’s plea in bar be found againft him, 
the plaintiff will have judgment to be reftored to what he 
loll, with damages, by Stat. 11 H. 6. c. 4. and 15 H. 6 . 
f. 5 . 


Betides the ftatutes abovementioned in the crfW 1 
this article, there are others to which it wifi be Sufficient 
barely to refer, as the fubjed of them is in a great mca- 
fure grown obsolete. Sec 3 Edna. 1. c. 38. 14 Edw. r 

c. 2. X Edna. 3. c . 6. 28 Edw. 3. c. 8. 1 8 Ilea, 

c, 2. yj Hen. 8. c. q. 

This writ to attaint fo many men of fuch a foul crimed 
is feldom u fed, unlei's the corruption be very graft and 
apparent: and in Head of attaint, where the verdidis ' 
poled to be given againft evidence, it is now ufif6l to 
have new trials granted : but an iffue found bwerdid 
lhall be always intended true, until reverfed bf attaint, 
according to our old books. Co. Lit. 227./The writ 
of attaint is generally to fummon a jury to inquire if the 
former jurors made a falfe oath, and who vAre the jury 
of the firli inqueft, £sr. and to have them bdrore the lord 
the king, or before the jufticcs, SAc. M. N. B. 252* 
2 53 - 

Form of a count in attMt. 

*• 

Bedford, IT. A Jury of tweUyfour, &C. cf the neighbour - 
j\, hood of C. came to recognife whether the 
jurors, by whom a certain inquifition was lately fummoned 
bejfee the lord the king at Weftminftcr, by bill without the 
writ of our faid lord the king, between A. B. and C. D. of 
a certain trefpafs , &c. to the faid A. by the JdidQ. done , and 
afterwards before the beloved and faithful of our faid lord the 
king , &c . juftices affigned to take the affifes, Sec. in the county 
aforefaid taken, have made a falfe oath therein , as the faid 
C\ grievoujly complaining to our Jaid lord the king jbeweth, 
or at;t, Sc c. 

9 ttainteb. See 3 ttalnfter« 

3 ktai Aariflu, The inhabitants and miners of Corn- 
wal, called an old deferted mine, that is given over, by 
this name of attal Sarijtn, i. e. the leavings of the Sara- 
| fins, Saffias, or Saxons . Cowel. 

iltttgfa, (from the Lat. ad and tego) A little houft. / 
Tis mentioned in Ethelwerd, lib . 4. Hi ft, AngL cap . 3. 

—Pellunt ingenuos pajjfim, attegias fglint in oppido, 

Attendant, (attendens) Signifies one that owes a duty 
or fervice to another, or in fome fort depends on him* 
Where a wife is endowed of lands by a guardian, £sV. ihe 
/hall be attendant on the guardian, and on the heir at his 
full age. Terms de Ley. 

SPttermfm'tlg, (from the Fr. attermine) Is ufed for a 
time or term granted for payment of a debt. Ordinatio 
de lilcrtatibus perquirendis, ann. 27 Ed. 1. And in the 
Stat . Weftm. 2. it feems to fignify the purchafing or 
gaining a longer time for payment of debts.—Attermi- 
nent querentes ufque in proximum parliamentum. Weft. 2* 
c. 4. 

TSttilty atfiliam, attilamentum) The rigging or fur¬ 
niture of a lh:p. This word is mentioned in Flcta, lib . 

1. c. 25. Batellu* (i. e. the boat) cum cmni oners hyp Artil- 
lamemo. • 

3 LttO)liare llUltt, To attum or turn over money a mtr 
goods, <jyz. to affign or appropriate them to fome particu¬ 
lar ule and fervice. Kenned s Paroch. Ant if. p. 283, 
Stagnate faefenbo bet recipients, A writ to com¬ 
mand a Iheriff or fteward of a county-court, or hundred 
court, to receive and admit an attorney, to appear for the 
perfon that owes fuit of court. F. N. B. 1 $6. Every, 
Perfon that owes fuit to the cqunty-court, court-baron, 
&fr. may make an attorney to do his fuit. Stat. 20 H. 3. 
c . xo. 

Sttojuep, (atturatus) Is he that is appointed by an¬ 
other man to do any thing in his abfence. Weft. Symb. 
Crompt. JurifdiB. 105. An attorney is either publick, in 
the courts of record* the King's Bench and Common Pleas , 
t$c. and made by warrant from his client: or private, 
upon occafion for any particular buiinefs, who is com¬ 
monly made by letter of attorney. In antient times 
thofe of authority in courts had it in their power whether 
they would fuffer men to appear or fue by any other but 
themfelves: and the king’s writs were to be obtained for 
the admiffion of attornies : but fmee that, attornies have 
been allowed by feveral ftatutes. As by 27 Ed. x. (she. 

Attornies 
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^ttornics may be made In fuch pleas whereon appeal licth 
iBL>criminal cafes there will be no attornies ad¬ 
mitted. \Stat, 6 Ed, l. An infant ought not to appear 
by attorney, but by guardian; for he cannot make an at¬ 
torney, but the court may affign him a guardian, i till. 
J0r. 138. Infants, after they come to full age, may fue 
fiy attorney, though admitted before by guardian, (3 c. 
_,In allion againll baron and feme, the feme being within 
* age, Ihe mud appear by guardian: but if they bring an 
aiydpn, ^the hu/band (hall make attorney for both. 1 
Datk^Air. 602. And it is faid, that where baron and 
feme aW; fued, though the wife cannot make attorney, the 
hulban<\may do it for both of* them. 2 Sand. 213. 
One nett bmpos mentis , being within age, is to appear by 
guardian; out after he is of age he mull do it by 
attorney, i hift. 135. An ideot is not to appear by 
attorney, bat in proper perfon. A corporation cannot* 
appear othcr^ufe than by attorney, who is made by deed 
under the feaiwf the corporation. Plonvd. 91. Pcrfons 
that owe fuit county-courts, (3c. making attornies. 
See Stat. 20 H. 3Vr. 10. 

3tto?tuc0 at JUllp, Are fuch pcrfons as take upon them 
the bufinefs of other men, ty whom they arc retained. 

Before the ffatute of Weft, 9k c, 10. [13 Ed. 1 . A. D. 
1285.] all attornies were made by letters patent under I 
the great feal, commanding the jufticcs to admiUthe 
perfon to be bis attorney. Thcfe patents, where th^werc 
obtained, feemed to have been in rolled by a proper officer, 
called the clerk of the warrants; and alfo the courts in- 
rollcd thofe patents on which any proceedings were. If 
iuch letters patent could not be obtained, the perfons 
were obliged to appear each day in oourt in their proper 
pcrfons. Gdb, H. C. P. 32 , 33 . 

The faid ffatute cf Weft. 2. gives to all perlons a li¬ 
berty of appearing, and appointing an attorney, as if they 
had letters patent; and therefore the^clerk of the war¬ 
rants received each perfon’s warrant, and upon the war¬ 
rant it equally appeared to the court, that he had appointed 
fuch a one his attorney to the end of the caufe, unlefs re¬ 
voked ; fo that on each all there is no occalion of the 
plaintiff’s and defendant’s prcfencc, as was ufed before 
that time. This authority continues till judgment, and 
for a year and a day, and afterwards to fue nut execution, 
and for a longer time, if they continue execution ; but 
if nor, the judgment is fuppofed to be fatisfied; and to 
make it appear otherwife, the plaintiff mull again come 
into court, which he either does by a feire fete*' or an 
action of debt on the judgment. Gab. H. C, P . 33. 

Who may make attornies, fee farther 20 H. 3. c. 10. 
—r ?. Edw. 2. c . 1.—7 Ru. 2. c. 14. 

Parties to lines, as well demandant or plaintiff as te¬ 
nants or defendants, that will acknowledge their right of 
lands unto ether in picas of nuarrantia chart /r, covenant , 
13 c, before the lines pafs, lhall appear perfonally, fo 
that their age, ideocy* or other default (if any be) may 
fye difeerned; provided that if any, by age, impotency, or 
cafualty, is not able to come in court, one of the juffices 
• lhall go to the,party and receive his cognizance, and (hall 
% take with him a knight or man of good fame, Barons of 
"the Exchequer and Juffices lhall not admit attornies, but 
in pleas that pafs before them, and where they be af- 
figned. Refcrved to the Chancellor his authority in ad¬ 
mitting attornies, and to the Chief Juffices. Stat. 15 
Ed*w. 2. ft at. 1. 

In refpell of the feveral courts, thert are attornies at 
large; and attornies foecigl, belonging to this or that 
court only. An attorney may be a lolicitor in other 
courts, by a fpccial retainer: one may be attorney on re¬ 
cord, and another do the bufmefs; and there are attor¬ 
nies who manage bufinefs out of the courts, (3 c, Anno 4 
if. 4. it was enabled, that the juffices Ihould examine at¬ 
tornies, and remove the unfleilful; and attornies lhall 
fwear to execute their offices truly, (3c. The Stat. 33 
//. 6. was made to reftrain the number of attornies. 
And by 3 Jac . 1- c. 7. Attornies (3 c. lhall not be al¬ 
lowed any fees laid out for counfel, or otherwife, unlefs 
they have tickets thereof figned by them that receive luch 
fees; 'and they lhall give in true bills to their clients of all 
the charges of fuits, under their hands# before the clients 
lhall be charged with the payment thereof; if they delay 
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their clients fuit for gain ; or demand more than theif 
due fees and diiburfemcnts, the clients lhall recover cofts 
and treble damages; and they lhall be for ever after dif- 
abled to be attornies: none lhall be admitted attornies in 
courts of record, but fuch as have been brought up in 
the faid courts, or are well praftifed and IkiUed, and of 
an honeft difpofition; and no atttorncy lhall fuffer any ■ 
other to follow a fuit in his name, on pain of forfeiting 
20/. to be divided between the king and the party grieved. 
This ffatute, as to fees to counfel, doth not extend to mat* 
ters tranfafted in inferior courts,* but only to fuits in the 
courts of Wejlminftcr-HalL Carth. 147. Attornies (3 c. 
are to take the oatlfi to the government, under penalties 
and difability to practice. 13 W. 3. cap. 6. 

By the Stat. 12 Geo. 1. cap . 29. If any who hath been 
convicted of forgery, perjury, (3 c. lhall praltife as ah at¬ 
torney or folicitor in any fuit or action m any court, the 
judge where fuch allion lhall be brought hath power to 
tranfport the offender for feven years, by fuch ways, and 
under fuch penalties as felons. 

The aft 2 Geo. 2. c. 33. ordains, That all attornies 
lhall be fworn, admitted and in rolled, before allowed to 
fue out writs in the courts at Weftminfter ; and after the 
firft of December 1730 none lhall be permitted topra&ife 
but fuch as have ferved a clerklhip of five years to an at¬ 
torney, and they lhall be examined, fworn and admitted 
in open court; and attornies lhall not have more than 
two clerks at one time, (3c. every writ and copy of any 
proccfs ferved on a defendant, and alfo every warrant 
made out thereon, lhall be indorfed with the name of the 
attorney by whom fued forth j and no attornies or Solici¬ 
tors lhall commence any action for fees till a month after 
the delivery of their bills fubferibed with their hands: 
alfo the parties chargeable may in the mean time get fuch 
bills taxed, and upon the taxation the fum remaining due 
is to be paid in full of the faid bills, or in default the 
parties lhall be liable to attachment, ( 3 c. And the at¬ 
torney is to pay the cofts of taxation, if the bill be re¬ 
duced a fixth part. There is a penalty of 50/. inHi&ed, 
and difability to practice, for ailing contrary to this ffa¬ 
tute. By the 6 Get. 2. cap. ay. Perfons having ferved 
five years as clerks to attornies, though not bound by 
contrail; or who had been bound, but not ferved five 
years; and Tons of attornies that ferved that time with 
their fathers, (3c. were to be fworn and admitted. By 
12 Geo. 2. c. 13. Attornies, ( 3 c. that all in any county- 
court, without being admitted according to the ffatute 
2 Geo. 2. lhall forfeit 20/. recoverable in the courts of re¬ 
cord : and no attorney, who is a prifoncr in any prifon, 
lhall fue out any writ, or profecute fuits; if he doth, the 
proceedings lhall be void, and fuch attorney, ( 3 c. is to 
be llruck off the roll. But fuits commenced before by 
them may be carried on. A Quaker ferving a tlerkfliip, 
and taking his foicinn affirmation inftead of an oath, lhall 
be admitted an attorney. By the Stat. 22 Geo. 2. c . 46. 
Perfons bound clerks to attornies or folicitors are to caufe 
affidavits to be made and filed of the execution of the ar¬ 
ticles, names and places of abode of attorney or folici¬ 
tor, and clerk, and none to be admitted till the affidavits 
be produced and read in court; no attorney having dif- 
continued bufinefs to take any clerk. Clerks arc to ferve 
allually during the wholc*time, and make affidavits there¬ 
of. Perfons admitted fworn clerks in Chancery , or ferving 
a clerklhip to fuch, may be admitted folicitors. By the 
Stat. 23 Geo. 2. c. 26. Any perfon, duly admitted a ib- 
licitor, may be admitted an attorney, without any fee for 
the oath, or any ilamp to be impelled on the parchment, 
whereon his admiffion lhall be wrote, 

Attornies of courts, ( 3 c. (hall not receive or procure 
any blank warrant for arrefts from any Iheriff, without 
writ firft delivered, on pain of fevere punifhmem, expul- 
fion, (3c. And no attorney lhall make out a writ with a 
claufc ac e/tam bill#, &c, where fpecial bail is not re¬ 
quired by law. Pa/ch, 15 Car. 2. Attornies are to 
•nttr ana file warrants of attorney in every fuit, on pain 
of 10/. and imprifonjnent. Stat. 32 H. 8. And the 
plaintiff’s attorney is to 0 file his warrant the term he de¬ 
clares, and the defendant his the term he appears. 4 (3 
5 Ann. Allion upon the cafe lies for a client againft his 
attorney, if he appear for hisn without a warrant; or if 
V 
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fee plead a plea for him* for which he hath not his war¬ 
rant. i Lilt Abr. 140. Bat if an attorney appear 
without warrant, and judgment is had agpinft his client, 
the judgment /hall ftand, if the attorney be refponfible: 
contra , if the attorney bfc not refponfible. 1 Salk. 88 . 
A&ion lies againft an attorney for fuffering judgment 
again/1; his client by nil dicit , when he had given him a 
warrant to plead the general iffue: this is underilood 
where it is done by covin. 1 Danv. A hr. 185. If an at¬ 
torney makes default in a plea of land, by which the 
party lofes his land, he toiay have a writ of deceit againft 
the attorney, and recover all in damages. Ibid. An at¬ 
torney owes to his client fecrecy andMiligcnce, as well as 
fidelity; and if he take reward on the other fide, or 
caufe an attorney to appearand confefs the action, is'c- he 
may be puni/hed. Hob. 9. 

But adion lies not againft an attorney retained in a fuit, 
though he knows the plaintiff hath no caufc of a&ion ; 
he only a&ing as a fervant in the way of his profeflion. 
4 Inft. 117. 1 Mod. 209. Though where an attorney 

^ or folicitor is found guilty of a grofs negled ; the court 
rf of Chancery has in fome cafes ordered him to pay the cofts. 
x P. Williams 593. He who is attorney at one time, is 
attorney at all times, pending the plea. 1 Danv. 609. 
And the plaintiff or defendant may not change his attor¬ 
ney, while the fuit is depending, without leave of the 
court, which would reflect on the credit ofattornies; nor 
until his fees are paid. Mich. 14 Car. A caufe is to 
proceed notwithftanding the death of an attorney therein; 
and not be delayed on that account. For if an attorney 
dicth, the plaintiff or defendant maybe required to make 
a new attorney. 2 Keh. 275. An attorney, folicitor, 
i$c. having fees due to him, may detain writings until 
his juft fees are paid: but if there be no fees due to him, 
the court on motion will compel the delivery of them. 1 
till. 148. Any papers may be detained by an attorney 
till the money is paid for drawing them; but he cannot 
detain writings which are delivered to him on a fpecial 
truft, for the money due to him in that very bufinefs, isle. 
if he doth, a rule may be obtained that he /hall deliver 
them by fuch a day, or an attachment /hall i/Tue againft 
him. Mod. Cctf. in Law and Equity 306. The court will 
make a rule for delivery of writings when they come to 
the attorney's hands by way of his bufinefs; and when 
they come to him in any other manner, the party muft 
bring his attion. t Salk. 87. Attomies have the privi¬ 
lege to fue and be fued only in the courts at Weftminfter , where 
they praftife : they are not obliged to put in fpecial bail, 
whan defendants; but when they are plaintiffs, they may 
infill upon fpecial bail in all bailable cafes. 1 Vent. 299. 
Wood's Inft. 450, And they /hall not be chofen into of¬ 
fices, againft their Wills. Sec Privilege. 

3 tto?ncp of tbe £>ud)? Court of llancafter, (attur- 
natus curias ducatus Lancaftriat) Is the fecond ofiicer in that 
court; and feems for his /kill in law to be there placed as 
affijor to the chancellor, and cKolcn for fome fpecial truft 
repofed in him, to deal between the king and his tenants. 
Cowel. 

$ttO?nep general. Is a great ofiicer under the king, 
made by letters patent;. It is his place to exhibit informa¬ 
tions, and profecute for the crown, in matters criminal ; 
and to file bills in the Exchequer for any thing concerning 
the king in inheritance or profits $ and others may bring 
bills againft the king's attorney. His proper place in 
court, upon any fpecial matters of a criminal nature, 
wherein his attendance is required, is under the judges, 
on the left hand of the clerk of the crown: but this is 
only upon folcmn and extraordinary occafions; for ufually 
he docs not fit there, but within the bar in the face of the 
court. Mich. 22 Car. B . R. 

3tt0?nmeitt, ( attornamentum , from the Fr. turnerJ 
Signifies the .tenant's acknowledgment of a new lord, on 
the fale of lands, isle. As where there is tenant for life, 
and he in reverfion grants his right to another; it is nc- 
ceffary the tenant for life agree thereto, which is called 
attornment . It gives no intcreft, but only perfe&s the 
grant of another: and tenant in tail is not compellable to 
attorn, on the reverfion being granted; he having an 
eft ate of inheritance. 1 Inft. 316, 319. This attorn¬ 
ment is in deed, or in 4 aw; voluntary and compulfory j 


and ihay be made, as fet down by Littleton , ift thefewords* 
viz. I attorn to you hy force of the grant , or I 
grant , or I become your tenant, tsc. Or by an/words or 
ad which import an affent to the grant. Litt. 531. 1 

Danv. 623. It may be made by payment of a penny 
rent, isle. to the grantee. 1 Inft. 309. Where an eftafc 
is granted to one for life, remainder to another in fee^ 
attornment to the tenant for Ufe is good to him in re-^ 
maindcr. 1 Inft . 312. By feoffment of a manor, the 
fervices do not pa/s without attornment, x Dagv.Abr. 
612. But if a perfon comes to an eftate by recovery; or 
where a fine is levied of lands; or by deed of bargain and 
fale inrolled, according to the ftatutc, there news no at¬ 
tornment, they being in by the Stat. 27 Iff 8. c. 10. 
And if a reverfion be devifed by will to another, the 
eftate paffeth without attornment. 8 Hen . 61 This was 
a large head in our Common law ; but noi^niuch of th!s 
learning is out of ufe. And by a late ftatuttf it is ena&ed. 
That all grants and conveyances of mano£, lands, rents, 
reverfions, isle, by fine, or otherwife, ihffl be good with¬ 
out the attornment of the tenants of lands, or of the 
particular tenant upon whofe &ftat<^ any fuch reverfion, 
htc. /hall be expedant or depending: but notice muft be 
given of the £rant, to tb? tenant; before which he /hall 
not be prejudiced by payment of any rent to the grantor, 
oiLfor breach of the condition for non-payment. Stat. 

4 A 1 t.f. 9 And attornments of lands, t£c. made by 
tenants to ftrangers /hall be void, and their landlord's 
poffeffion not affeded thereby: though this /hall not ex¬ 
tend to vacate any attornment made purfuant to a judg¬ 
ment at law, or with confent of the landlord ; or oh. a 
foifeited mortgage, isfe. by 11 Geo. z. c. 19. 

-S-ttrapper, (Fr.) Taken, or feized. law Fr. Die?. 

Ullage, or avifage, A rent or payment by tenants of 
the manor of Writtel in EJfex, upon St. Leonard’s day, 6 
November , for the privilege of pawnage in the lord's 
woods, viz. for every pig under a year old, an half- 

K for every yearling pig, one penny; and for every 
>ve a year old, two-pence. 

iftaittag/tim. Profit and advantage,—Walterus Can- , 
tuar. arehiep. adfeodi firmam tradidit Johanni de B. terras 
in, isle . cum omnibus fids utilitatibus ae avantagiis inde fro - 
venientibus. Regift. Eccl. Chrifti Cantuar. MS. anno 
i 1 Ed. 2. 

9 u 8 fonarff, auxionarii , Sellers, regrators, or retailers. 
Plactt. Pari. 18, Ed. 1. But more properly brokers. 

9 ttMence Court, (curia audientia CantuarienjisJ Is it 
court belonging to the archbilhop of Canterbury, having 
the fame authority with the court of arches, though infif. 
rior to it in dignity and antiquity. It is held in the 
archbi/hop's palace; and in former times the archbilhops 
were wont to try and determine a great many ecclefiaftical 
caufes in their own palaces ; but before they pronounced 
their definitive fentcnce, they committed the matter to be 
argued by men learned in the law, whom they named 
their auditors: and fo in time it grew to one fpecial man, 
who at this day is called caufarum negotiorumque audientias 
Cantuarienjis auditor ofttcialts. And to the office of auditor * 
was formerly joined the chancery of the archbi/hop, whicl^ 
meddleth not with any point of contentious jxirifdi&ion $ 
that is, deciding of caufes between party and party, but 
only fuch as are of office, and e/peciafly as are voluntari/e 
jurifdi&ionis , as the granting the cuftody of fpiritualties, 
during the vacancy of bi/hopricks, inftitutions to bene¬ 
fices, di/Wnfattops, isle, but this isnOwdiftii gui/hcd from 
the audience. The auditor # of this court antiently by 
fpecial commiffion was vicar general to the archbi/hop, in 
which capacity he exercifed ecclefiaftical jurifdi&ion of 
every diocefe becoming Vacant within' the province of 
Canterbury. 4 Inft. 3,37. But now the three great officer 
of official principal of the archbi/hop, dean or judge of 
the peculiars, and official Of the audience are, and have 
been for a long time paft, united in one perfon under the 
general name of deem of the arches, who keepeth his court 
in Do&ors Commons hall. Jobnf. 2C4. 

The archbi/hop of York hath in like manner his court 
of audience. Jobnf 235. 

3 u&/enfto g term/vUMhO, A writ, or rather a com¬ 
miffion to certain perfons, when any infurre&ion or great 
4 



A U D A U D 


riot is committed in any place, for the appealing and pu- 
niflWnt thereof. F, N. B. no* See Oyer and trminer. 

• *1 \>ittt AucAl^j Is a writ that lies where a man hath 

any thing to plead, bat hath not a day in court to plead it: 
And it is ufually brought where one is bound in a ftatute 
merchant, ftatute ftaple, or recognifance, or judgment is 
given againft him for debt, and his body in execution there¬ 
upon, at the complaint of the party, upon fuggeftion of 
fome juft caufe why execution ihould not be grantedj as a 
rclea^, or other exception. This writ is granted, by the 
loM t clhmccllor to the juftices of either bench, willing 
them to gfcint fummons county where the creditor 

lives,* for^his appearance before them at a certain day. 
F. N. i, 102. To writs of execution the defendant 
cannot plead; fo that if there be any matter iince the 
judgment to difeharge him of the execution, he is to 
have audhq querela ; upon which, the juftices fha.ll hear 
the complaint, and do right: and audita querela cannot 
be brought in a releafe, until judgment is entered of re* 
cord, i 

An audita is in nature of a fait in equity, 

where a perfon is thafgi^ with a debt that is paid, or be¬ 
ing releafed, l$c. 1 And there muft be a 

charge and burthen come, orooming upon the party that 
is to have it, of which he ought by law to be difehasged ; 
and then it is to be in fuch a cafe wherey^^rifth no 
other way to relieve himfelf. 2 Cro. 29. 1 Cro. 44. 

And it may be brought againft the proiecutor himfelf, 
and fometimes againft him and others that ought to bear 
part of the burthen with him. Xelw. 25, 

On a ttatute, the conufor or his heir may bring audita 
querela, before execution is fued out; but this may not 
be done by a ftrangcr to the ftatutc, or a purchafer of the 
land. 1 Danv. Abr. 630. 3 Ref. 13. If a leftee co¬ 

venants for him and his affigns to repair, and the leffee 
afllgn over, and the covenant 19 broken j if the leftbr fees one 
of them and recovers damages, and then fues the other, he 
may bring audita querela for his relief. Bre. 74. 
And where a man hath goods from me by my delivery, 
and another takes them from him, fo that he is liable to 
both our fuits: and one of us fee and recover againft him, 
and then the other fues him, his remedy is this writ. 
Dyer 232. One binds himfelf and his heirs in an obli¬ 
gation, if the obligee recover of the heir, and after fue 
the executors for the fame caufe, (Ac. they may have the 
writ audita querela. Plowd. 439. If two joint and fe- 
veral obligors arc fued jointly, and both taken in execu¬ 
tion, the death or cfcape of one will not difeharge the 
other, fo as to give him this a&ion; but if fuch obligors 
be profecuted feveral Iy, and a fatisfa&ion is once lied 
againft one of them, or againft the fheriff upon the efcape 
of one, the other may have it. Hob. 58. 5 Ref, 87* 

Judgment is had againft a fheriff on an efcape of a 
perfon in execution, and after the iirft judgment is re- 
verfed for error, the fheriff ihall have relief by audita 
querela , 8 Ref. 142. If the plaintiff hath had fatisfac- 
tion againft one trefp&ffer, and he proceed to require it 

• againft the other, he ihall have this writ. Hob. 66. 
Jind where there is judgment againft three, and one of 
them taken in execution, they may alt join in audita que¬ 
rela, when they have caufe to have the fame, 3 Cro ♦ 443. 
A plaintiff, that fues an admimftrator, has his letters of 
adminiftration revoked; the defendant muft be Sieved 
by audita querela , for he cannot plead^it, Style 417. 
If one accepts of a leffer fum of money for a greater 
debt, and after the day, afod yet fues the bond j this 
writ will not He, becaufe it lieth only where a difeharge 
is in law. Trim. 18 Jac. u B. R . It may be brought 
by an infant in the Ring'* Bench or Common Pleat , to avoid 
a ftatute acknowledged by him whilll: He was within age. 
1 Cro . 208. 

If A. being within age becomes bail for B. and after 
two feire fa. and nihil returned, judgment is given againft 
A. &c. he may have an audita querela, and avoid the re¬ 
cognizance, and fo the judgment thereupon of confluence 
(hall be avoided. Telv . 155. 

But if A. being within age enters into a bond to B. 
who procures C. without any warrant, to appear for A . 
and confeffes a judgment thereupon, yet A . ihall not 


have an audita querela, but he inuft take his remedy by 
aftion of difeeit againft the attorney. Cro. Jac. 694. 

If a ftatute be acknowledged to two, of which one is 
an infant, and they make a defeazance, and after fue 
execution contrary to it, an audita querela ihall be brought 
againft both; for it does not appear within the deed that 
he was an infant \ alfo the deed of an infent is only 
voidable, and peradventure he will affirm it. 1 Roh Abr. 
312. 

The writ of audita querela lhay be had, where a recog- 
fahea or ftatute entered into is defective, and not goods 
or being upon A ufurious con trad, by durefs or impri- 
fonment, or where there is a defeafance upon it, [fa 
Moon ca. 1097. 1 Brownh 39. % Bulft . 3*0. So 

upon ihewing an acquittance of the cognifee, on a fug¬ 
geftion that he had agreed to deliver up the ftatute. x 
Rol. 309. Where one enters into a ftatute, and after fells 
his lands to divers purchafers; or judgment is had againft 
a man, who leaves land to feveral heirs, &'c. and one of 
the purchafers, or one heir alone is charged, he may have 
this writ againft the reft to contribute to him. 3 Ref. 44, 
2 Bulft . 15* 

If tenant in tail acknowledges a ftatute and dies, and 
the conuzee fues execution againft the heir, he may avoid 
it by affife, without being put to his audita querela. 1 
Rol. Abr. 304. 

So if a diffeifor acknowledges a ftatute, and thediffeifee 
enters, the conufee extends the land, the diffeifec is not 
ut to his audita querela to avoid the extent; the conufor 
aving only a tortious and unlawful feifm of the land, and 
confequcntly no power to charge it* 1 Rol. Abr. 304. 

But if A. be tenant for life# remainder to B. his fon in 
tail, and A. enters into a recognizance to C. and dies ; Ci 
brings a fee. foe . and B. is returned heir and tertenant, 
and warned, but makes default 9 he can have no audita 
qutrela to avoid this execution, becaufe he had a day 
given him in court to fee afide the recognizance, and it 
was his folly*sot 00 appear when warned. Reym. 19* t 
Sid. 54. 

Where a ftatute or recognifance is acknowledged be* 
fore one who hath not power to take it, and afterwards the 
cognifor makes a feoffment of the land to another, and 
the cognifee t&keth out execution, in fuch cafe the feoffee 
may have an audita querela , and avoid % tho execution * 
3 $’ * 7 ' 

If A. enters into a ftatute to B. and pays the money 
at the day afiigned, upon which the ftatute is cancelled, 
and. after B. forges a new ftatute in the name of A. in 
this cafe A. may relieve himfelf by audita querela ; for 
the forged ftatute having all the effenttaU of a true one, 
the court was obHged to look on it as fuch till the con* 
trary appeared, which the conufor could not fet forth be¬ 
fore execution, having no day to appear judicially in 
court, and therefore is put to this writ to avoid the exe¬ 
cution founded on the injuftice of the pretended conufee, 
F. N. B. 104. 

If the conufee of a ftatute, upon agreement with the 
conufor, delivers up the ftatute in lieu of an acquittance, 
and after fues execution, and the conufor prays a re- 
extent, becaufe that the land was extended too low, and 
has it granted him, he ihall never avoid the extent by 
audita qutrela ; becaufe by his praying the re^extent he 
admits the ftatute good and executory. 1 Rol. Air. 313. 
• If upon an elegit the iheriff takes an inquifition, and 
there are feveral buds found febje& to the extent, and 
feveral values found, and the Iheriff returns, that he has 
delivered fome of the lands in particular for the moiety, 
where it appears according to the values found, that an 
equal moiety is not delivered to the party who recovered, 
but more than a moiety; yet this is not void, nor is it a 
diffeiiin by the entry, but only voidable by-mrJftfti querela . 
1 Rol. Jbr. 309. 

If a man in execution upon a judgment for debt or da¬ 
mages, be delivered out of execution by the fheriff or 
gaol& who bath him ia.executton, with the affent of him 
at whofe foie he is in execution, and after, by colour of 
this judgment, he takes him again and puts him in prifon, 
an audita querela lies upon this matter, and thereupon he 
ihall be delivered. 1 Rol. Abr, 307. 
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But if A . be in execution at the fuit of B . and after 
A. efcapcs with the confent of the (heriff, and after A. 
returns to the prifon, and the (heriff keeps him in prifon 
upon the faid execution, A . (hall not be discharged by 
audita querela, for B. has it (till in his election to have 
him in execution at his fuit, and (hall not be compelled 
to take his remedy again It the (heriif for this voluntary 
cfcape, who perhaps may be worth nothing. 1 Rol. Abr . 
3 ° 7 - 

If a ftatute be made to bdtan and feme, and they make 
a defeafance, and fue execution contrary to it, the audita 
querela (hall be brought againft both, alftiough the defea¬ 
sance be void as to the wife ; for this action is in lieu of 
an anfwer of the execution, which is fued by both; and 
this is all one as if the baron alone had made the defea¬ 
fance, which would have been a fufficient difeharge. 1 
Rol. Abr . 312, 

If a ftatute be acknowledged to a feme foie and J. S, 
and after the feme takes hufeand, and J. S. releafes, and 
after execution is fued, the audita querela may be brought 
againft the baron and feme and J . S. 1 Rol. Abr . 312. 

If two executors fuc execution for damages recovered 
by the teftator, where one hath releafed, an audita querela 
lies againft both. 1 RoL Abr. 312. 

If A. conufee of a ftatute releafes to the tenant all 
right, intereft, and demands, together with all fuits and 
executions, and afterwards fees execution, the tertenant 
(hall have an audita querela to fet afide this execution. 


deed: and if execution be executed before, bail is to be 
put in by allowance of the court. 1 Bill. Abr. z 5 ijf 

Upon a motion for an allowance of an audita qierela, * 
it was held, that bail muft be given in court, and not 
eJfcwhere, unlefs in cafes of necefljry, to be allowed by 
the court, and then it may be put in before two judges. 
Palm. 422. 

And by bail the party is in cuftody of the law, and if 
lie make not out his audita querela, he muft render his 
body in execution again, or pay the debt for whicjvdw is 
I in execution, or elfe his bail mult pay it. If afyft* judg¬ 
ment againft bail, the judj*vmt againft the principal is 
reverfed, or the money paid by the principal; thft bail 
may have audita querela . Cro. Jac. 645. 8 Rtp. 143. 
And it may be brought by the bail to avoid an execution 
againft them, where no procefs is fued forth arainft the 
principal in his life-time, &?>. Goldfi. 174./ Where a 
plaintiff in audita querela gets judgment, Mi (hall have 
reftitution of his goods, though taken in execution before 
the writ brought. Bid. 74. > 

A man nonfuited in an audita querela may have a new 
writ. F. N. B. 104. When Iritis a*e extended on any 
ftatute, &c. before the timutfandit* querela lieth. 22, 
46 E. 3. A writ in the nature of an audita querela , has 
beenrmade out returnable in B. R. on a fpccial pardon, 
fetting ^rrh^hr whole matter. Jenk. Cent. 109. And 
in feme cafes after a judgment* the court will relieve 
the party on motion, without audita querela . 1 Salk. 


Cro. Eltx. 40. I And. 133. 

So in trefpafs or other a&ion, if it be found for the 
plaintiff by nifiprius, and after, before the day in bank, 
the plaintiff releafes to the defendant, and after judgment 
is given for the plaintiff, the defendant ftiall have an 
audita querela upon this matter; bccaufe he could not 
plead the relcafe at the day in bank. 1 RoL Abr. 307. 

In an audita querela , the procefs is a venire facias, 
diftringas, alias , plurhs, and if non eft inventus be re¬ 
turned, or that be bath nothing, the plaintiff (hall have a 
capias againft the defendant. F. N. B. 104. Dyer, 
297. b. 

If an audita querela is founded on a record, or the per- 
fon bringing it is in cuftody, the procefs upon it is zj'cire*, 
facias but if founded on matter of fail, or the party is at 
large, then the j>rocefs is a venire, t Salk. 92. 

And if there be a default by the defendant upon a 
feire feci, or two nibils returned, the plaintiff (hall have 
judgment. 1 Salk. 93. But, where an audita querela 
is fued quia timet , and the party is at large, there (hall 
never be a feire facias. 1 Salk. 92. 

Adjudged, that where the party hath feme matter 
which he might have pleaded to the fci. fa. in his dif¬ 
eharge, and two nibils are returned, and judgment 
againlt him, the court will relieve him upon motion, 
without putting him to bring an audita querela. 1 Salk . 93. 

An audita querela (hall be granted out of the court, 
where the record, upon which it is founded, remains, or 
it may be returnable in the fame court. F.N.B. 105. b. 
And therefore if a man recover in B. R. or C. B. the 
defendant having a rekafe after judgment, and before 
execution, (hall fue the audita querela out of B. R. or 
C. B. where the record is. • F. N. B. 103. So, if a 
recognizance be acknowledged in C. B. and execution 
be feed upon it after releafe, the defendant (hall fue the 
audita querela out of C. B. F. N. B. 105. But an* 
audita querela may be by original, and u f on a judgment 
in C..B. It goes out of chancery returnable in C. B. 
F.N.B. 105. 

The writ of audita querela (hall be allowed only in open 
court, z Bulft. 140. 2 Bui ft . 97. 2 Show. 240. 

Upon audita querela brought, a fuperfedeas (hall go to (by 
executiotmti 4 «he judgment in this a&ion is to be dis¬ 
charged of execution. Hob. 2. If an audita querela be 
unduly gotten, uponVi fuife furmife, it mny be quaftied. 

I Bulft. 140. This wnfiies not after judgment upon a 
matter which the party might haije pleaded before. Cro. 
Eliz. 35* A bare lurmife is not/afficient to avoid a judg¬ 
ment : but generally fomc fpccialty muft be (hewn. Cro . 
Jar. 579. Upon a releafe or other deed pleaded, no 
fuperfedeas will be granted till the plaintiff in the audita 
querela hath brought his witneffes into c mrt to prove the 
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A writ of audita querela. 

G EORGE the 'Third, Arc. S To our juftices afpgmd to 
bold pleas before us, greeting. Lie having received 
information , by the grievous complaint of A. 11 . That 
whereas C. D. in Bailer term, &c. and notv bath to the 
damage of the faid A. &c. nvberefore the faid A. hath br~ 
fought us to provide him relief, and being unwilling that the 
faid A. jbould be any ways injured, and defir cm that what 
is right and juft jhould be done in this cafe : W'e command 
you , that in order to bear the complaint of the faid A. you 
call before you the aforefaid parties , and Jitch ethers as ir 
jhall feem meet to you to convene ; and having heard the 
aforefaid parties, and their feveral reajons, you caufe to be 
done full and fpeedy juftice to the faid parties, which of 
right , and according to the laws and cuftoms of our kingdom , 
you Jhall fee ought to be done . Witneis, &c. 

(hat.) Is an officer of the king, or feme other 
great perfon, who examines yearly the accounts of all 
under officers, and makes up a general book, which (hew* 
the difference between their receipts and charge, and 
their feveral allowances, commonly called allocations: 
as the auditors of the exchequer take the accounts of thofe 
receivers who collcft the revenues. 4 In ft. 106. Receivers 
general of fee-farm rents, iftc. arc alfe termed auditors, 
and hold their audits for adjufting the accounts of the 
faid rents at,certain times and places appointed. And* 
there are auditors a feigned by the court to audit and fectl* 
accounts in attions of account, and other cafes, who are 
proper judges of the caufe, and picas are made before 
them, &c. 1 Brownl. 24. 

9 uD(tO? Of tbe l&CtCtpt*, An officer of the exchequer, 
that files the tellers bills, and having made an entry of 
them, gives the lord treafurer, &c. weekly, a certificate 
of the money received: he nAke^debentures to the tellers, 
before they pay any money ; and takes their accounts: he 
alfo keeps the black book of receipts, and the treafurer’s 
key of the treafury, and feeth every teller’s money locked 
up in the treafury. 4 Juft. 107. 

9 tintto ?0 Of tlje Jmpfefo, Are officers in the exchequer, 
who have the charge of auditing the great accounts of the 
king's cuftoms, naval and military expences, of the mint, 
{fc. and any money imfrefted to men for his majefty's 
fervice. PraB. Excbeq. 83. 

3utrfto?e0, Is the fame with audientes, i. e. the cate¬ 
chumens, or thofe who were newly inftru&ed in the 
myfterie® of the chriftian religion before they were ad¬ 
mitted to baptifm ; and auditorium is that place in the 
church where they ftood to hear, and be inftru&ei. 
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'Tis what we now call »m ecchfia; and in the pri¬ 
mitive tidies, the church was fo it rift in keeping the 
people together in that place, that the perfon who went 
from thence in fermon time was excommunicated. 

Blount. 

3 tJCna£f» (from the Lar. avena) A certain quantity of 
oats paid by a tenant to his landlord as a rent, or in lieu 
of foflie other duties. 

ffi ap- flou (avenarhts , from the Fr. avoine, t, e. oats) ' 
Is an v)iHcb^beiongi'ig to the king’s ftabl.s, that provides 
oats jor ills nKtei* nc l$ menti on ed 13 Car. 2. cap . 8; 

3lDciUU';.e, of (kill ar arms, and 

figtuiies military exiTuUs on horn-hack.— Ajjifa <k armis 
36 Hon. 3. Brady's Append. Hijl. Eng. 250. And ’tis 
nv.M Honed it’ Addit. Mat. Party. p. 149. Quod ttttlli con¬ 
vex, ant ad turmandum, vet burdandum nec ad alias quaf- 
cunqite aventur;s. 

*$v£UtUtC» (propelly adventure) A mijchance raufing 
the death of a man: as where a pcrlon is fuddenly 
drowned, or killclfejwAiiy accident, without felony. 1 

L i< Ve r.n, (quafi over a ’, Jrolfc^hc Fr. ouvre and outrage-, 
Vi'ui »pera 4 i.i.n) Jignilies a day^^'ork of a pLugi.man, 
formerly valued, at 8<f. It is founa^i domefday. 4 lull. 

4 toevagc, (averagium) Is faid to figni?^W»*P^!l?ni 
the tenant owes to his lord by hurfc or earriage: hut it 
is more common!) ufed for a c mtrihutum that merchants 
and others make towards their Ioffes, who have their 
gooiio call into ihe lea for the fafeguard of the lliip, or of 
the ot ier goods and lives of thole perfons that are in the 
flnp, during a tempeft. It is in this ienfe called average, 
became it is proportioned and allotted after the rate of 
every man’s goods carried. By the laws of the fea, in a 
ftorm, when there is an extreme neceility, the goods, 
wares, guns, or whatfoever elfc is on board the Ihip, 
in ay (by con ful ting the mariners) be thrown over board 
by the inaftei, for the prefervation of the Ihip ; and it 
fhall be made good by average and contribution. Mo. 
29 j. But il die mailer takes in more good9 than he 
ought, witivnu leave of the owners and freighters, and a 
(form aru*Ji at fea, and part of the freighters goods are 
thrown over bodrd, the remaining goods are not fubjcct 
to aver ,^1?; but the mailer is to make good the lofs out 
of his own ellute : and if the fhip’s gear or apparel he 
loft by ftomi, Ihe fame is not witirin the average. Erg. 
Jlb'J. If goods are call over board berore half the voyage 
k performed, the) are to be eiximated at the price they 
coir: but. il they are ejefted afterwards, then at the 
price as the reft are fold at the port of arrival. Leg. 
Olcmn . Where goods are given to pirates byway of corn- 
pofition to favc the reft, there (hall be average, by the 

civii law. Moor 39 7.- Av.rage is like wife a fmall 

duty, paid to mailers of Blips when goods are fent in 
another man’s (hip, for their care of the goods, over and 

above the freight - Paying fo much freight for the faid 

g*%ds, with ; rimage and average aicujtomed. Words in 
bills oflading. 

idbcritgc Of COJU ^pictTJO, The Bubble or remainder of 
draw and grais left in corn hdds after the harveit is car¬ 
ried away. In Kent it is called the gratten , and in other 
parts the rough/ngs, i. ; c. 

Co*u» h a referved rent in com, paid by farmers 
and tenant* to religious hnufes : and fignifigs by Sommer 
corn drawn to the lord’s granary, by the working cattle 
of the tenant* ’Tis fuppoftd that this cuilom was owing 
to tlie Saxon eyriae feeat, church feed, a measure of corn 
brought to the priell annually on St. Martin ’s day, as an 
oblation for the firll-lroits of the earth : under which title 
the religious had corn rent paid yearly ? as appears by an 
inquifition of the eilate of the abbey of Glafienbury. A* D. 
1201 , 

9 ber Hunt), Seems to have been fuch lands as the 
tenants d*ul plough, and manure, cum averiis juts, for the 
proper ufe of a monallery, or the lords of the foil. Mon. 
Angl. 

3her 0 ennp, (or overage perry) Money paid towards 
the kihg’s averages* or carriages, or to be freed thereof.— 
Aver peny^r eft, quietum effe de diverfis denariis pnf ave* 
ragiis demini regie* Raftal* 


3 ber ftflbcr, A cuilom or rent formerly fo calied; 
Covetl. 

9 berfa, Cattle: Spelman deduces the word from the Fr. 
ouvrer, to work, as if chiefly working cattle: though 
it feerns to be more probably from avoir, to have or pof* 
f fs : the word fometimes including all perfonal eftate; 
as catalla did all goods and chattel*. This word is ufed 
for oxen or horfes of the plough j and in a general fenfe 

any cattle.- Homines per averia^#*, vita. Eqms {A boves; 

& affrosgraviter diftrixtt. W. Thorn , in Ed. 2. 'Tis ufed 
in the fame fenfe in JV. 1. c. 18. Averia elongate ; fee 
Elongata. 

Aherns Captfff in Wlitbcrnaffl, A writ for the taking 
of cattle to his ufe, who hath cattle unlawfully diftrained 
by another, and driven out of the county where they 
were taken, fo that they cannot be replevied by the Ihe- 
riif. Reg. Orig. 82. If the cattle are put into any llrong< j 
place in the kune county* the Ihcriff may take the pojje 
eomitatus , and break into it, to make the replevin. But 
when they are driven out of the county, he hath no 
authority to purfue them. Fide 1 tA z P.tA M. c. 12. 

aibermcnt, ( verifitath, from the Fr. averer , /. e. veri- 
ficarcy tejiari) Is an offer of the defendant to make good 
or juftify an exception pleaded in abatement or bar of the 
plaintifls aftion : and it fignifies the aft, as well as the 
offer of jullifying the exception ; and not only the form, 
but the matter thereof. Co. Li/t. 362. Averment is either 
general, or particular j general, which concludes every 
pie , c . or is in bar, or in a replication, or other plead¬ 
ings, containing matter affirmative, and ought to be with 
thefe words, Et hoc par at us tjl <vcrificare t ijc. Pauuular 
averment is when the life of tenant for life, or of tenant 
in tail, &c. is averred, ihid. 

In replevin the defendant made cognifancc as bailiff to 
baron and feme, he being fifed in right of the feme for 
rent in aretro cxijlen ; the plaintiff demurred fpccially ; 
for that the life of the -wife <wus not averr*d. But 11 al( 
Ch. J. held, t)u.t the rent in aretro ex fen ’ js quafi 
an averment, and after verdift, or upon a general 
demurrer, had been good; and TvAfden and ITild held 
it good enough on a fpecial demurrer, wluch Hale 
doubted, and judgment was for the avowant. % Lev . 
88 . 


lie that claims eftatr from tenant for life , or in tail , or 
from parjbt of a chunhy ought to aver his life. Ef. 
Ffiatfy pi. 18 . 

Where one thing is to be done in confideration of an¬ 
other, on cent rafts, tc. there mull be an averment of 
performance, but where there is promife againft promile, 
there needs no averment ; for each party hath his aftion. 
l Lev. 87. The ufe of averment being to afeertain what 
is allcdged doubtfully, deeds may fometimes be made 
good by averment, where a perfon is not certainly named ; 
but when the deed itfelf is void for inccrtainty, it cannot 
be made good by averment. 5 Rep. 155. Averment 
cannot be made againft a record, which imports in itfelf 
an uncontrolable verity. 1 Infl. 26. 

Where a fiatute is recited, there one may not aver that 
there is no fuch record; for generally an averment, as 
this is, doth not lie .againft a record ; for a record is a 
thing of folemn and high ntture, but an averment is 
but the allegation of the party, (21 Car. B. R.) and 
not fo much credit in law to be given to it. Lil. P. R § 

15 5 * 

Where D* has appeared as an attorney for A. in an 
aftion brought by A. againft B. it cannot be ajftgned for 
error, that D. <was not an attorney , or that there is no Juch 
perfon in rerum natura ; for it is againft the record 5 and 
the admittance of him for an attorney by the court, makes 
him an attorney, if he was not an attorney before this 
admittance ; in a writ of error brought nuihiffKCl and 
error affigned utfupra, the defendant in/fne tvrit of error 
in this cafe pleads in nullo efi erratunwvfi\$ docs not con- 
fefs that he v<ms no: an attorney 5 1$ut this plea eft quafi 
a demurrer, that this is no^ an error-at all; adjudged and 
affirmed in error. Jenk. 234, 

Averment lies not againft the proceedings of a courts of 
record. 1 Havejt. P. C . c. I. fit. 14. Nr lhall it be 
admitted againft d will concerning lands. 5 Rep. 68. 

Z And 
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- And in averment Shall not be allowed where the intent of 
the teftator cannot be collected out of the words of the 
will. 4 Rep. 44. One may not aver a thing contrary 
to the condition of an obligation, which is ftippofed to 
be made upon good deliberation, and before witnefles, 
and therefore not to be contradi&ed by a bare averment. 

1 Lill . Abr . 156. An averment of a wicked and unlaw¬ 
ful consideration of giving a bond, may well be pleaded, 
though it doth not appear on the face of the deed : and 
any thing which Shew£ an obligation to be void may well 
be averred, although it doth not appear on the face of the 
bond. Adjudged on demurrer, afteS two arguments in th,e 
cafe of CAlins and £lantern, C. £■ Eafier, 7 Geo. 3. 
Wilfonjbar. 2. fo. 347, Sc. c, 

N. B. The plea in this cafe was fettled by Lord Lifford, 
now Chancellor of Ireland, then Mr. ferjeant Hewitt, and 
afterwards perufed and Signed by Mr. ferjeant Glyn, Mr. 
ferjeant Hewitt being made a judge of B. R. before the 
plea was delivered. Vide the plea, fo. 345. Wilfoti. 

One cannot avoid a Statute-merchant, obligation, re- 
leafe, &c. againft the party himfclf named in it, by aver¬ 
ring a delivery thereof upon condition, unlefs he Shews a 
writing of the condition. Br. Fa'tts, pi. 10. Sed qu. for 
defendant may plead that the bond was delivered as an 
eferow, to be delivered upon a certain condition to the 
obligee. JVilf. par . 2. fo. 347. 

But ’tis otherwise in detinue againft a Stranger, where 
the thing is bailed into an indifferent »hand; not a the di- 
verfity; for there it is averrable contrary againft the 
party himfelf. Br. Faits, pi. 10. 

If an heir is fued on the'bond of his anceftor, it muft 
be averred that the heirs of the obligor were expreily 
bound. 2 Sound. 136. In declaring you Shew that 
the obligor bound his heirs. Another confideration than 
mentioned in a deed, may be averred, where it is not 
repugnant or contrary to the deed. Dyer 146. But a 
consideration may not be averred, that is againft a par¬ 
ticular exprefs consideration ; nor may averment be againft 
a consideration mentioned in the deed, that there was 
no confideration given. 1 Rep. 176. 8 Rep. 155. No 
averment will lie upon a deed of another ufe, againft the 
nfes expreSTed in the deed; but where no ufe is expreSfcd, 
or but uncertainly, an averment Shall be admitted, and 
may ferve for addition or explication. 2 Rep . 75. But 
vide cafe of Collins and Blantern, before referred unto. 
And if an eftate is made to a woman that hath a liuiband, 
by fine or deed, for her life ; in this caSe it may be 
averred to be made to her for her jointure, although 
there be another ufe or consideration expreffed. 4 Rep. 4. 
Averment may be of a ule upon any fine, or common 
recovery; though not of any other ufe than what is ex- 
preSTed in it: it may be received to reconcile a Sine, and 
the indenture to lead the ufes. Dyer 311. 2 Buffi. 235. 
% And. 312. 

If one has t wo manors knnvsn by the name of W. y ad 
levies a Jins of his manor of W. he Shall by averment 
afeertain which of them it was ; per cur . 6 Mod. 235. 

Two manors were known by the name of IV, and 
fometimes distinguished with an alias j an annuity of 20©/. 
per ann. is granted our of the manor of IV. one of them is 
but 80/. per ann. and the ogier of more than the annuity. 
It is a good averment in law, that the greater manor 
Should be liable to the rent-charge. Chan. Rep. 138. 

If a piece of ground was anciently called by one name, 
and of late is called by another, and it is granted to me 
by this new name; an averment may be taken that it is 
all one thing, and it will make it good. Dyer 37, 44. 
No averment lies againft any returns of writs, that are 
definitive to the trial of the thing returned j as the return 
of a Sheriff upon his writs, &c. But it may be where 
fuch a re not d efinitive ; and againft certificates upon com- 
miftioiti ouLUfony court: alfo againft the returns of bailiffs 
of franchifes, foHhat the lords be not prejudiced by it. 
Dyer 348. 8 Rep. 2 Cro. 13. When certainty is 
expreffed by argument and implication in pleading, there 
it need not be averred. 2 Buffi. 95, 142. 

In an action on the cafe fer thefc words, viz. Thy fon 
hath robbed me, the plaintaiff cannot maintain the aft ion, 
without averring, that the defendant had no more fons; 
but if the words had been Spoken to the fin instead of 


the father or to the wife, viz. Thy father hath robbed me, 
lAc. there needs no averment, bccaufe a fon caii have but 
one father, and a hufband but one wife. 2 Cro. 443. 

The father having two fons, both of one name, levied 
a fine of lands to the ufe of W. his fon and his heirs; in 
this cafe the judges cannot take notice to which of his 
fons the land doth belong; but if the party averreth, 
that the cognifor had two fons, named W. the elder, and 
W. the younger, and that his intent was to legy.-*th& fine 
to W. the younger, this averment is good^it being of 
matter of faft not app aren t in the SineU^i out of it, and 
therefore it Shall be if a man, by 

deed executed under his hand and fcal, giveth goods to 
one of the fons of G . D. who hath Several fons at that 
time, there an averment Shall not be allowed which fon 
he meant; becaufe the deed itfclf being void for inter- 
tainty, it cannot be made good bv an averment. 5 Rep. 
> 55 - 

A Special averment muft be made upon the pleading of 
a general pardon, for the partyt^fring himfelf within 
the pardon. Hob. 67. A PCjlwynav aver he is not the 
fame perfon on appeal of^ffuh in favour of life, j Neff. 
Abr. 305. 

Where a man hfito take a benefit by an ad of parlia- 
\nent, there in rk&ding he muft aver , that he is not a per - 
ut where he claims no benefit by it, but 
only to keep that which he had before, in fuch cafe ’tis 
not neceSTary to make fuch averment. Plow. Com. 488. 

In an aftion upon the ftatute 32 H. 8. c. 9. againft 
buying pretended titles, if the plaintiff declares, that the 
defendant, or any of his anceftors, or any other perfon 
under whom he claims, were not in pofteflion of the land, 
nor received the rents, £sfr. by the fpace of a year, &c. 
he need not aver, that the title is pretended, becaufe the 
ftatute makes it fo; and therefore ’tis impertinent to aver 
a thing which clearly appears both by the ftatute and the 
declaration. Plow. Com . 87. 

Pleas merely in the negative. Shall not be averred, be¬ 
caufe they cannot be proved; nor lhall what is againft 
prefumption of law, or any thing apparent to the court. 

1 Infi. 362, 373. The ftatute of Weflm. 2. 13 Ed. i. 
gives the averment , not fummoned according to law, . 
on a bond given to the Sheriff or gaoler, contrary to the 
23 H. 6. c* 9. there may be averment by that Statute; 
upon bonds for ufury, the ufury may be averred bv vir¬ 
tue of 13 Elix. c. 8. And fo in cafe of fimony.* Star. 

31 Eliz. c. 6. But there is no averment of maintenance. 
Jenk. Cent. 94, 108, izi. By ftatute, no exception or 
advantage lhall be taken upon a demurrer, for want of 
averment of hoc paratus efi, tf?c. except the fame be fpc- 
cially fet down for caufe of demurrer. 4^5 Ann. c . 16. 

Aberrate, To carry goods in a waggon, or upon loaded 
horfes, a duty required of fome cuftomary tenants.- - - 
Debent fruges da mini metere , prata falcare, & carriare U 
averrarc. Circular. Glafton. MS. f. 4. 

Hnge% A ci Hern for water.- Epifopus B, concedk 

ctvibui W. unum caput pro conduilu aquatico cum augeis/v/- 
piralibus , ceteris machinis, fub fttper terrands . A. D.”’ 
1451. Reg. Ecd. Well. MS. 

Augmentation, (augment ado) The name of a court 
erefted 27 H 8. for determining fuits and controversies re¬ 
lating to monasteries and abbey lands. The intent of this 
court was, that the king might be juftly dealt with touch¬ 
ing the promts of fuch religious houfes, as were given to 
him by aft of parliament. It took its name from the 
augmentation of the revenues 8f the crown, by the fup- 
preftion of religious houfes : and the office of augmentation , 
which hath many curious records, remains to this day, 
though the court hath been long Since diifolved. Terms 
dt Ley 68. 

(amentum, Advice, or counfel- De avifamento 

confenfu concilii mftri concejfmus , lAc. was the common 
form of our kings grams. 

*ttla, i. s. A court-baron, aula ibidem tent, die, Ifc. 
Aula ccclefta is that which is now termed navis takfue. 
Eadm. lib. 6. p. 141. 

$ulnoge. See linage. 

$umoite, (Fr. aumofne , alms) Tenure in aumone is 
where lands are given in alms to fome church, or reli¬ 
gious houfe, Upon condition that a fervice or prayers Shall 
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be o&red at certain times for the repofe of the donor’s 
loul. \j}rit. 164. Vide Frankalmoign. 

(quafi handjalc weight, or from anfa, 
the handle of the balance) An antient manner of *weigb» 
ing, by the hanging, of fcalcs or hooks at each end of a 
beam or ftafl*, which by lifting up in the middle with one's 
finger or hand, difcovered the equality or difference be¬ 
tween the weight at one end and the thing weighed at the 
, This weighing being f’ubjeft to great deceit, was 

prohibits by fcveral llatutes, and the even balance com¬ 
manded ubas^ftead, 3-UjW ^. 8 Hen. 6. 22 Car. 2. 

&c. But notwk’Tn^H^^*g it is Hill ufed in fome parts of 
England: and what we now call the flilliards, a fort of 
nand-weighing among butchers, being a fmall beam 
with a weight at one end, (which fhews the pounds by 
certain notches) feems to be near th» lame with the auncel - 
weight. 

iuilriatUS, A word fignifying antiquated. — Sicrtt 
chart a eortt,n aunciata eft et liberties anterior . B romp ton, 
lib. 2. cap. ar.^sar. 6. 

3lboitk<mrc, In^m^peneral fignification is when a be¬ 
nefice is void of an incumj^nt; in which lenfe it is op- 
pof< d to plenarty. A\oidanchyire either in fa£i, as by | 
death of the incumbent; or in/!h^ and may be by cel- 
kon, deprivation, relignation, 13 c 

Where the avoidance is by the deawo^ffftheumbent, 
ot bv his being made a bijhop, in fuch cafes the patron is 
to take notice of it at his peril; arid the fix months, in 
which he is to prefent another, Jhall be accounted from 
the death of the one, and the creation of the other ; but if 
the avoidance be by refgnation, which is the aft of the 
party himfclf, or by deprivation, which is the aft of the 
law, in both thofe caies the patrtm muft have notice, 
and the fix months lhall be accounted from the time of 
the notice, and not from the refgnation or deprivation . 
Dyer 327. 

Where the patron himfelf took notice of a deprivation , 
which was obtained at his own prolecution, for not read¬ 
ing the thirty-nine articles; yet, in fuch cafe, lapfe (hall 
not incur, without an aftual notice of the deprivation 1 
given to him by the bifhop; for *tis he, and no other 
perfon, who is required by the law to give notice, and it 
muft not be a general notice, but it muft be particular, 
and the caufe be exprefled for which he was deprived. 

6 Rep. 29, 

Where the biftiop refufetb to inftitutc a clerk, he muft 
give notice of fuch refufal to the patron himfelf, if he 
is within that county where the church is become void; 
but if he is not in that county, then notice muft be 
given at the door of that church; but where ’tis doubtful 
who is patron, and upon jus patronatus awarded, *tis 
found, that fuch a one is patron, though it may happen 
he is not the true patron, yet if he gives him notice, and 
no prefentation is made within fix months after fuch no¬ 
tice, the hi {hop ,may collate to the church ; and though 
that collation lhall not bind the true patron, yet the ! 
. bifltop lhall be cxcufed from being a diflurber. 1 Leon, 

# 32. 

There arc avoidances by aft of parliament, wherein 
there muft be a judicial fchtencc pronounced to make the 
living void: if a man hath one benefice with cure, &c. and 
take another with cure without any difpenfation to hold 
two benefices, in fuch cafe the firft is void by the aft 21 
Hen. 8. c. 13. if it was above the valufr of 8/, During 
an avoidance, it is fai<J that the houfe and glebe of the 
benefice are in abeyance : J>ut by the Stat . 28 Hen . 8. eaf. 

1 1. The profits arifing during the avoidance are given to 
the next incumbent towards payment of the firft fruits; 
though the ordinary may receive the profits to provide for 
the fervice of the church, and lhall be allowed the charges 
of fupplying the cure, t3c. for which purpofe the church¬ 
wardens of the parilh are ufually appointed. The next 
avoidance of a church may he granted by deed, where 
the church is full: if a grant be made of the next avoid¬ 
ance when it lhall happen, and the church is void at that 
time, this will make the grant void as to that very avoid¬ 
ance, but it may be good for the next turn after that. 

And the diflinftion which hath obtained is this; if it 
come in queftion, whether the church be full of an in¬ 
cumbent or not, the fame lhall be vied by the certificate 


of the bifhop, who bell knows of the inftitution ; but if 
the iflue to be tried be, whether the church be void or 
not, the fame lhall be tried by a jury at the Common 
law, unlcfs die iflue to be tried be upon fome Ipecial aft 
of avoidance, for then the fame lhall be tried by the cer¬ 
tificate of the bilhop, fo as the fpecial caufe of the avoid¬ 
ance be fpiritual. Gib. 793. Hughes , <r. 13. 1 Burn 

£. L. 78. And fee 25 Ed. 3. ft. 3. c . 8. 

If a clerk is inftituted to a benefice of the yearly value 
of 8/. and before induftion accepts another benefice 
with cure, and i»inftituted, the firft benefice is void by 
the ftatute 21 if. 8. for he who is inftituted only, is 
properly faid to have accepted a benefice within the 
words of the aft. 4 Rep. 78. 

The patron granted the next avoidance to two jointly and 
feverally ; adjudged, that this grant is not good, becaufe 
an intereft cannot be divided j fo where there was a 
grant of the next avoidance to three, habendum to them 
and to each of them jointly and feverally, the firft pre¬ 
sented the third, and adjudged good; but if t \ic bijhop had 
refufed to admit the prefcntcc, he might have failed in a 
quart impedit, becaufe the feverance in the habendum is 
void in law; but *tis otherwife in cafe of an authority, 
for that may be divided. Goldf. 142. 

But if he is induced into a fecond benefice, the firft 14 
void in faBo et jure, and not voidable only, quoad the pa¬ 
tron, and until he prefents another; and in luch cafe the 
patron ought to take notice of the avoidance at his peril* 
and prefent within the fix months. Cro. Car. 258. 

A grant of the next avoidance is no more than a chat¬ 
tel, and goes to executors. Right Clerg. 68. 

3tt>0lrt>upol6, or averdupois, (Fr. a voir du poids, i. e. 
habere pondus, aut jufti ejfe ponderis) Signifies a weight dif¬ 
ferent from that which is called troy weight, which con¬ 
tains but twelve ounces in the pound, whereas this hath 
fixteen ounces: and in this relpeft it is probably fo called, 
becaufe it is of greater weight than die other. It alfo 
fignifieth fuch merchandizes as are weighed by this 
weight; and is mentioned in divers ltatutcs, as 9 Ed. 3. 

27 Edw. 3. c. 10. 2 R. 2. c. 1. Averium ponderis , 

full weight, or averdupois. Cart. 3 Ed. 2. 

ftftot&ee, Of a church benefice. Britt, e. 29. See 
Advowee. 

(F r » advouerie) Is where a man takes a di- 
ftrefs for rent or other thing, and the party on whom taken 
fues forth a replevin, then the taker lhall juftify his plea 
for what caufe he took it; and if in his own right, he muft 
Ihew the fame, and avow the taking; but if he took it in 
right of another, he muft make cognifance of the taking, 
as bailiff or fervant to the perfon in whofc right he took 
the fame. Terms de Ley 70, 2 till. 454. The avowry 

muft contain fuificient matter for judgment to have re¬ 
turn : but fo much certainty is not required in an avowry 
as in a declaration; and the avowant is not obliged to 
alledge feifin within the ftatute of limitation?. Nor lhall 
a lord be required to avow on any perfon in certain; but 
he muft alledge feifin by the hands of feme tenant within 
forty years. 21 Hen. 8. c. 19. 1 Inft. 268. In avowry 

feifin in law is fufficient, fothat where a tenant hath done 
homage or fealty, it is a^ood feifin of all other fervices 
to make an avowry, though the lord, had not feifin 
of them within fixty years. 32 if. 8. cap. 2. 4 Rep. 9. 

A man may diftrain and avow for rent due from a copy- 
holder to a lord of a manor; and alfo for heriots, ho¬ 
mage, fealty, amercements, (3c. 1 Ndf. Abr. 315. If 

a perfon makes an avowry for two caufes, and can main¬ 
tain his avowry but for one of them, it is a good avowry: 
and if an avowry be made for rent, and it appears that 
part of it is. not due, yet the avowry is good for the reft. 
Suppofing fufficient rent due to juf tify j^ jtijp»fs. An 
avowry may be made upon two fortfST titlft of land, 
though it be but for one rent; firnmne rent may depend 
upon fevera! titles. 1 Lill. A(p/\tf. Sound. 285. If 
a man takes a diftrefs for rent referved upon a leafe for 
years, and afterward? accepts a ftirrendcr of the lands, 
he may neverthelefs avow, becaufe he is to have the rent 
due, notwithstanding the fiirrender, 1 Danv. Abr . 652. 
Where tenant in tail aliens in fee, the donor may avow 
upon him, thereverfion being in the donor, whereunto 
the rent is incident. Ibid. 650. If there be tenant for 


3 
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Kfe, remainder in fee, the tenant f r life may compel mufc he to do a thing lawful; for if it be for the doing 
the lord to avow upon him: but where there is tenant in any thing againft Jaw, as to beat a man, take fway his 
tail, with fuch remainder, and the tenant in tail makes a goods, or diileife him of his lands, this will not Be a good 
feoffment, the feoffee may not compel the lord to avow authority to juftify him that doth it. Dyer 102. Kelw. 
upon him. 1 Danv. Ahr. 648. 1 Inft. 268. If the te- 89. An authority given to another perfon, to do that 

nant enfeoffs another, the lord ought to avow upon the which a man himfell cannot do, is void: and where an 
feoffor for the arrearages before the feoffment, and not upon authority is lawful, the party to whom given muft do the 
the feoffee. 1 Danv. 650. The lord may avonv upon a aft in the name of him who gave the authority. 11 
diffeilbr. 20 Hen. 6. And if a man's tenant is diffeifed. Rep. 87. „ 

he may be compelled to avow, by fuch tenant or his heir. An authority in fome cafes cannot he transferred^'*^ 

A defendant in replevin may avow or juftify; but if he One, who has an authority to do any aft^r another, 
justifies he cannot have a return, 3 Mev. 204. The de- muft execute it hinifelf, aj w Nir not tranftgfit to another; 
fendant need not aver his avowry with an hoe paratus eft. for this being a truft and confiaenWrepofed in the party, 
is'r. And the avowant lhall recover his damages and cannot be affigned to a ft ranger whofe ability and integrity 
colts, by 2 1 Hen. 8. c. 19. By which ftatute it is enafted, were not fo well thought of Dy him for whom the aft was 
That if in any replegiare for rents, esc. the avowry, cogni- to be done ; therefore an executor, having authority to 
fancc, or juititicatum be found for the defendant, or the fell, cannot fell by attorney. 9 Co. 77. b . 1 RoL Ahr . 

plaintiff be nonfuit, esc. the defendant fliall recover fuch 33°* 

damages and colh as the plaintiff ihould have had, if he So if a leffee for life hath power to make leafes, ren- 
had recovered. And by 17 Car. 2. c. 7. When a plain- dring the ancient rent, he cannot makp them by letter 
tiff lhall be nonfuit before iffue in any fuit of replevin, of attorney. 2 RoL Rep. 303. 

(Ac. removed or depending in any of ihe courts at Weft- If A. lends B. a horfe to jadKto York , B. cannot let 
minfter, the defendant making fuggeftion in the nature of his man ride him ; for theiirfnce is a matter of pleafure 
an avowry for rent, the court on prayer lhall award a annexed to the perfonj^Sr. and cannot be transferred ; 
writ to inquire of the fum in arrear, and the value of the adjudged upon a (kroner, in an aftion of trefpafs, for 
diftrefs, (Ac. Upon return whereof the defendant lhall imm^l^j|igj^jj^!g the plaintiff’s mare; where the de¬ 
recover the arrears, if the diftrefs amounts to that value, fendant pleaded, that the plaintiff licentium eidetn dedit 
or elfe the value of the diftrefs with cofts ; and where the equitare; and that the defendant and his Jcrvant alter - 
diftrefs is not found to the value of the arrears, the party natim had rid upon the faid mare. 1 Rol. Ahr. 330. 1 

may diftrairi for the refidue. Vide 17 Car. 2. c. 7. The Mod. no. 

learning of avowries is abridged by the Stat. 21 H. 8. c. Some authorities likewife determine with the life of the per - 

19. and the intricacies of piocefs in replevin, (sc. much fon who gave them. 

remedied in cafes of diftrciics for rent, by the 17 Car. 2. The authority given by letter of attorney mull be exe- 
c. 7. Vide 11 Geo . 2. c. 19. f. 23. See 2 Difttcf 0 and cuted during the life of the perfon that gives it; becaufe 
IRepiebin. the letter of attorney is to conftitute the attorney by re- 

Hure*, A punilhment by the Saxon laws of cutting off prefentatirc for fuch a purpose, and therefore can con- 
the cars, inHifted on thofe who robbed churches, or were tinue in force only during the life of me that am to be re- 
guilty of any other theft. Fleta, lib* 1. c. 38. par. io. prefented; and hence it is, that if J. S. make a letter of 
And this punilhment allb extended to many other crimes attorney to deliver feilin after my death, it is void ; be¬ 
ds well as theft. Upton de Militari Officio , pag. 140. caufe he cannot deliver feifin during my life ; for that 

$tirfrulariU 0 , A fecretary .—SLuemfthi amicularium (A were plainly without any authority from me; nor can he 
auricularium conftituerat. Mon. Angl. p. 120. do it after my death, for the former reafon. 2 Rol. Air . 

9 tUffim IRcgins, The queen’s gold. Rot. Pari. Ann. 9* Co. Lit.* 52. 

52 //. 3. Vide Black. Com. 1 V. 221. * But if any corporation aggregate, as a mayor and com- 

$1ifC!litare. Formerly perfons were appointed in mo- monalty, or dean and chapter, make a feoffment and 
nafterics to hear the monks read, and direct them how, and letter of attorney to deliver feilin, this authority does not 
in what manner they Ihould do it with a graceful tone or determine by the death of the mayor or dean, but the 
accent, to make an impreflion on their hearers, which attorney may well execute the power after their death ; 
was required before they were admitted to read publickly becaufe the letter of attorney is an authority from the body* 

;n the church; and this was called aufcultare , viz. to aggregate, which fubfifts after the death of the mayor or 
read or recite a ieflon.— s>uicunque IcJ/urus vel cantaturus dean, and therefore may be represented by their attorney; 
eft aliquid in monafterto, ft necejfe habcat , ah eo, (viz. Can - but if the dean Or mayor be named by their own private 
tore J priufquam incipiat , debet aufcultare. Lanfrancus in name, and die before livery, or be removed, livery after 
Decretis pro ordine Bewdtil. c. 5. feem* not good. Co. Lit. C2. 2 Rol. Ahr. 12. 

3 Ul(hlCCU 0 and Ofturcus , A gofhawk; from whence we Jt is a rule that every authority lhall be countcrmanda- 
ufuaJiy call afaulkoner, who keeps that kind of hawks, an hie, and determine t v the death of him that gives it, fc. 
oftringer. In antient deeds there has been referved, as a But where an interelt is coupled with an authority, there 
rent to the lord, unum aufturcum. it cannot be countermanded or determined. And. 1. Dyer 

filter ZD|0lt, Is where perfons fue or are fued in an- 190. * 

other’s right; as executor;, adminiftrators, Ac. ' A devife to another to have the difpofng , felling ■, and 

9uterfoit0 acquit, Is a plea |>y a criminal that he was luting his land; fo a devife to his fon, hut that his wife 
heretofore acquitted of the fame treafon or felony: for one Jhall take the profits ; fo a devife, that his executor Dial! 
lhall not be brought into danger of his life, for the fame have the overfight and dealing of his lands ; fo a devife to 
offence more than once. 3 Inft. 213. We muft except an infant in tail, but that G. D. lhall have the overfight 
out of this general rule, the right which the widow hath of his will, and tile education of his fon till of age, and, 
to fue an appeal for the death of her httlband, and the to receive, fet, and let for him-ft tbefe and fuch like words 
heir for the death of his anceitor. There is alfo plea of give the devifee an authority , frut no interefi. Dyer 26. 
aut erfoits convict j and auterfoits attaint j that he was here* a. 2 Leon. 221. 3 Leon. 78, 216. Moor 6 35* S* P. 

toforc convifted, or attainted, of the fame felony. In ap- Cro . Eliz. 674, 678, ^34. 

peal, of death, auterfoits acquit , or anterfoits attaint, Where goods are deviled to a. particular purfo/e, there 
upon indictment of the fame death, is no plea. H. P. C. the devifee hath no intereft in them ; as for inlmncc, the 
244. Butffin o&IW^afcs where a pcrlbn is attainted, it is teftator deviled feveral legacies, and after thofe were paid, 
to no purpofe that hXfoould be attainted a fecond time, then he devifed the refidue to his wife to difpofe for the 
And conviftion of manlftughter, where clergy is admitted good of his foul, and payment of his debts , and made her 
thereon, will bar any fublcquent profccution for the fame foie executrix 5 adjudged, that by this devife (he had no 
death. 2 Hawk. P. C. 377. * intereft in the refidue, for it Was devifed for a particular 

3 utb 0 ?tt?> Is nothing but a power to do fomething: it purpofe , viz. to pay the tefutor’s debts. Dyer 331. 
is lomctimes given by .word, and fotnetimes by writing: The law makes a difference where lands are devifed to 

alfo it is by writ, warrant, commiffion, letter of attorney, executors to fell, and where the devife is, that his lands 
(Ac. and fometixnes by law. The authority that is given Jhall he fold by bis executors ; for in the riril cale an in¬ 
tereft 
Z 
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tereft paffes to the executors, becaufe the lands are ex* 1 
preisiy devifed to them, but in the other cafe they have 
only an authority to fell. Gold/. 2. Dyer 219. Moor 
61. Keilw. 107. A x And. 145. . 

The teliator devifed, that his executors Ihould receive 
the iffues and profits of his lands till his fon came of age* 
bis debts and legacies, and to breed up bis younger 
children ^the tellator died, fo did the executor, during 
the minorN^.of the fon, having firft made J. S. his exe¬ 
cutor ; ad j ud s *c xee u tor of an executor may 

difpofe of the iffues and profits for the purpofes mentioned 
in the will during the infancy of the fon; because the 
firft executor had not only a bare authority, but an inttrefi 
veiled in him. Dyer 210. 

An authority may be delegated by deed indented, tho* 
the attorney be not party to the deed; becaufe the at¬ 
torney takes nothing by the deed, but has only a naked 
authority dclegsn|d to him ; and therefore, lince a man 
may take an eilat^tldwmainder, though he is no party 
to the deed, a fortiori oi^iot party to the deed may re¬ 
ceive a naked authority or^ower by it. 2 Rol. Abr . 

N. B. Indenting is not necclftny^^ . 

Where the tellator gives another mKIIW lEjPfo Jell his 
lands , he may fell the inheritance, becaufe he gave him 
the fame power he had himfelf, and'in iuch cafe the pur- 
chafer lhall be in by the devife. _ 2 Rep . 53. 

An authority may be apportioned or divided, but an in- 
tereft is in/eparable from the perfon, and where an aft, 
which is in its nature indifferent, will work two ways, 
the one by an authority, and the other by an intereft, the 
law will attribute it to the intereft $ as for inftance, where 
a man is feifed of three acres holden in catite, to the 
ufe of fuch perfon, and of fuch eftate as he mail devife, 
and afterwards he, by his lall will, deviled all his lands 
to G. j0 . in fee, this ihall only pafs two parts, vix. two 
acres and no more; but where an intertft and authority 
meet, if the party declare, that the thing ihall take ef- 
feft by virtue of his authority , there it ihall prevail 
againft the intereft ; therefore if the teilator had recited 
his power, and relied upon it, the three acres would have 
paiTed by his exprefs declaration; nay, if he had not made 
fuch a declaration, yet if the aft itfelf doth import, that 
it muft neceffarily work by his power, or be void, the 
law will adjudge it to take effeft according to the mean¬ 
ing of the party; therefore it was rtfolved in Sir Ed¬ 
ward Cher's cafe, that he being feifed of three acres of 
equal value, fettled two of them in jointure upon his 
wife, and afterwards made a feojment of the third acre 
to the ufe of fitch perfon to whom he Jhould devife the fame , 
and then devifed it to G . D . that this devife was good 
by virtue of his authority to devife, or clfe the whole had 
been void. 6 Rep. 17. 

In many cafes authorities muft be ftriQly executed according 

• to the power given. 

If a man deviie that his executors ihall fell his land, 
this gives but a naked authority; and the lands, till the 
fale is made, defeend to the heir at law; and in this cafe 
all muff join in the fale; and if one die, it being a bare^ 
authority, cannot furvive to the reft. Co. Lit. 1x2. b. m 
1x3. a. x8i. b. 

But if a man by will give land to executors to be 
fold, and one of them die*the furvivors may fell; for 
the truft being couplea with an intereft, ihall furvive 
together with it. Co. Lit. X13, b. 181, h. 

If a letter of attorney be to make livery upon condition, 
fo as to make a conditional feoffment, and the attorney 
delivers feifin abfolutely, the livery is not good; became 
the attorney had no authority to create an abfolute fec- 
fimple % and therefore fuch abfolute feoffment ftiall not 
bind the feoffor, becaufe he gave no futh authority. 1 
Rol. Abr. o. 

But if the letter of attorney had been to make livery 
abfolutely* aud the attorney had made it upon condition, 
this feems a good execution of his power, and the feoff¬ 
ment good; becaufe when the attorney had once delivered 
feifin, he has fully executed his power; and the condition 
annexed to it being without authority, is void; and 
therefore ihall not deftroy the operation of the livery, 
a Rol. Abr . 9, 
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If a warrant of attorney be given to make liver)' to one, 
and the attorney makes livery to two; or if the attorney 
had authority to make livery o ( Black-Acre, and he made 
livery of Black-Acre and White-Acre, though the attorney 
has in thefe cafes done more, yet there is no reafon that 
ihall vitiate what he has done purfuant to his power, 
fince what he did beyond it i%a perfedt nullity and'void. 
Perk. feS. 189. 

If a letter of attorney be given to two jointly to take 
livery, and this feoffor makes livery to one in the abfence 
of the other, in the name of both, this is void; becaufe 
they being appointed jointly to receive livery, and to be 
confidered but as one. Co. Lit . 49. b . 2 Rol. Abr. 8. 

But if a feoffment be made to A. and B. and the feoffor 
gives a letter of attorney to deliver feifin, and J. S. gives 
livery to A. in the abfence of B. in the name of both, 
this is a good livery; for though the in tire poffeffion be 
delivered to one only, vet they being jointenants by the 
deed of feoffment, fuch livery to one makes no altera¬ 
tion’or change in the poffeffion; becaufe if the livery had 
been made to both, each had been placed in the whole 
poffeffion; betides that, every man being prefumed to ac¬ 
cept a gift for his advantage, A . is looked upon as the 
attorney of B. to receive the poffeffion for him; and 
therefore the livery to A. enures to the benefit of B. till 
he difagrees to it. Co. Lit . 40. 2 Rol. Abr . 8. 

But if a letter of attorney be made to three conjunflim 
€f? diviftm, and two only make livery, this is not good, 
becaufe not purfuant to their authority; for the delegation 
was to them all three, or to each of them feparately ; yet 
if the third was prefent at the time of the livery made by 
two, though he did not aftually join with them in the 
aft of livery, yet the livery is good ; becaufe when they 
all three are upon the land for that purpofe, and two 
make livery in the prefence of the third, there is his con¬ 
currence to the aft, though he did not join in it aftually, 
lince he did not diffent to it. Dyer6z. 1 Rol. Abr. 329. 
Co. Lit. i8x. b. 1 Rol. Rep. 299. Telv. 26. 

If a letter of attorney be given 10 A. to make livery of 
lands already in leafe, the attorney may enter upon the 
leffee in order to make livery; becaufe whilft the leffee 
continues in poffelfion, the attorney cannot deliver feifin 
of it; and therefore to execute the power given him by 
the letter of attorney, it is neceffary he mould have a 
power to enter upon the leffee. Co. Lit. 52. Poph. 103. 
Dyer 131. a. 340. a. 

If a iheriff makes a warrant to four or three, or a capias 
jointly or feverally to arreft one, two of them may arreft 
the party, for the greater expedition of juftice. Co. Lit . 
181. Palm. 52. 2 Rol. Rep. 137. 

Where the mayor and commonalty of London 'had confti- 
tuted J. S. their bailiff to receive their rents, and to 
make demand of them, and to make entry, fuch general 
authority is not fufficient to authorize a bailiff to take 
advantage, and demand a rent accrued due after the au¬ 
thority given; for it is a new right attached, and there 
ought to be a fpecial authority for that purpofe. Skin. 
4 * 3 - 0 

If the lord gives licence to a copyholder for life, to 
leafe the copyhold for five years, the copyholder may 
leafe it for three years; for this is comprehended within 
the licence, imifinuch as he hath given him licence to 
leafe for more years. 1 Rol. Abr . 330. 

So if the lord gives licence to a copyholder for life, to 
leafe the cdpyjiola for five yean, if the copyholder tarn- 
diu vixerit, and he leafes it for five years generally without 
limitation, this is a good' execution, and purfuant to the 
licence; for the leafe is determinable by hi&4f*h> by a 
limitation in law; and therefore ayffiuchis implied by 
law, as if he had made an aftual Hriutation. 1 Rol. Abr. 
g30, 3||. Cro. Jac . 436. SJSL 

The king may not give any one authority or licence to 
do any thjng that is mklum in ft. 11 Rep. 86. See Li¬ 
cence. * 

Wmmm Is the decline of the fummer. Some com¬ 
puted die years by autumns $ but the Englift Saxons by- 
winters ; Tacitus fays, that the antient Germans knew the 
other divifions of the year, but did not know what was 
meant by autumn. Lindtwood tells us, when the feveral 
feafons of the year beg n, in thefe lines, 

A a ‘ Dat 
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/)„, Clemens Hiemem, dm Petrus ver Cathedratus, done by me or by commiflion from me. ffw. 39$. 
uEfluat Urbanus, Autumnal Bartholomatus. Dyer 242. # 

J If arbitrators award to do an act to a ftranger, this ts 

JButumnalia, Tbofe fruits of the earth which are ripe good; for the ftranger is put by the arbitrators in the 
in or harveft. place of the party, and they have power to award this 

auyiUum a® fUiurn flpilitcm facicntmm « fiiiarn ad, ftnee it is not impoffibte or unequal, and it is rela- 
gftatltantium, A writ formerly direfted to the flierift of ting to the fubmiffion. Mo. 3, 359 * lo * 3 * * f 5 •bcotr. y 
every county where the ting or other lord had any to 62. 1 Rol, Abr. 248. Hard, 46. 1 £*0*. 

nants, to levy of them an aid towards the knighting of a But an award that an adHhould be done^^a granger, 
fon. and the marrying of a daughter, r, N, B. 82. See is void; becaufe he is nosfeggijjpMf"inc iubmiffion. 
Aid, Hard, 46. 

tf'urttmm dTutfx*, A precept or order of court for the If two fubmit to an award all aftions, and the arbi- 
citin"- or convening of one party, at the fuit and requell trators award a rcleafe of all aftions till the time of the 

of another to warrant fomc thing.- Vocat inde ad award, fome books have laid, that this is void for the 

warrantiam Johannem Sutton de Dudley chewier (A whole, becaule it extends to things partly in the fubmii- 
1 label lam uxorem, ut habcat cos hie in Oftabis S. Michaclis, fion and partly to things out of it, and it is one intire aft; 
p er auxilium curice. Kennet's Paroch, Antiq, 477. for fay they, to do that aft they are not obliged, becaufe 

iujrilfum faccrc alfCUi lit Curia Iftegls. To be an- not within the fubmiilion; and toj^iin aft relating 
other's friend and lolicitor in the king’s court; an office only to things contained in the ffiJslBufion, is another aft 
tt idirtaken by fome courtiers for their dependants in the from what is awarded; ot he^jj ^avc 4 aj 4 » that this is not 

country_ -Secant prafentes (A futari, eucd ego Bernardxis void, unlcfs there are ffio^on the other fide, caufes of 

de S. Walerico conceth Rogero de Berkley w haredihus aftion arifmg between^lc time of making the award, 
fuis auxilium is conjuium meum in curia domini mei regis othcmjdfe none be intended ; and then the releafe 

An^lier, Paroch. Antiq. 126. only rcfttsM»SF«W,the things in fubmiffion. 10 Co, 131, 

i&UJclUuin lftcgl0, The king’s aid, or money levied for 132. 1 Rol. Rep, 45, 162, 270. 1 Rol, Abr, 242. 

the king’s ufe, and the pulHic fervice; as where taxes Cro. Eliz. 809. Cro, Jac. 353, 447. Poph. 137. 

arc granted by parliament. 1 Sid, 365. 2 Mod, 169. 

31uri'ltum tlfcecomitf, A cuftomary aid or duty an- But it has been refoived, and Icems now fettled, that 
ciently pavable to ftierifl*, out of certain manors, for the the aft is not intire ; for he may releale all aftions to the 
better fupport of their offices. Prior de Kimc Com. Line, time of the fubmiilion ; for enough there is one deed of 
tenet ducts carucatas terra in Thorpe per fer-vitium xl. dena - rcleafe awarded, yet that deed relates to leveral things 
riorum ter annum , ad auxilium vicccomitis. Mon . Angl. that are dividable in their own nature one from another, 
Tom.p. 245. An exemption fiom this duty was fometimes and fo it ffiall be good for what is m the fubmilfion, and 
craned by the king: and the manor of St ret ton in IVar- void for the relidue. 3 Lew i 2 S. 2^.169. 1 Salk, 

wickfhire was freed from it by charter. 14 11 , 3. M. 4. 74. 3 Ley. 41$. 2 Lev. 3. 

Seems to lignify what we now call way-laying, A fubmiffion is of all aftions and demands, efr. though 
or lying in wait to execute fome mifehief. St at. 13/?. 2. there be but one caufe or matter between them, an award 

StJ 2,c. 1. It is ordained that no charter of pardon lhall may be made for this: and where two things are fub- 

hc licked before any jufticc for the death of a man flain mitted, and the award but of one, it is good, if the art>i- 
by 'await, or malice prepenfed, (Ac. trators have no further notice of the other; though if it 

attKVb, (from the Fr. agard) Is the judgment and ar- be of three things, or ionic particulars, with a general 
Miration of one or more perfons, at the requeft of two claufe of all other matters, in that cafe they mull make 
parties who arc at variance, for ending the matter in dif- the award for the things particularly named, without any 
pute without public authority: and'may be called an other notice given. Dyer 216. 2 Cro. 130. Godb. 146. 
award bccaufc it is impofed on both parties to be ob- if two fubmit all quarrels concerning tithes in a place 
Served by them. DiSlum quod ad cujlodiendum Jeu obfer - certain, and the arbitrator awards that one lhall pay to 
•vandum partibus imtonitur. Spelm. An award may be the other 20/. and the other Ihould releafe to him all 
bvword, or in writing; but is ufually in writing ; and aftions, this lhall be intended all aftions concerning tithes, 
muft be cxaftly according to the fubmiffion. unlefs the contrary appear on the other fide, and the ac- 

It mu (l likewife be equal, certain , and final, and the per - tions may be fevered ; and this lhall be good for the 
furmance of it muft be pojfible and lawful. afts in the fubmiffion, and void for the reft. Palm. 107. 

If an award be according to the fubmiffion by bond, 1 Rol, Rep. 3*62. Cro. Jac . 66. 

though it is void in law, if it be not obferved, the obli- An award may be good, though made of lefsthan is 
ration will be forfeited. 1 Danv. Abr. 515. contained in the fubmiffion; as if the fubmiffion be of 

h The fubmiffion to an award may be by bond, covenant, all aftions, trcfpaffes, demands and controverfies, and the * 
or bv an aflumpfit or promife ; or without all this, by a award be made of fome only, this is good ; for no more, 
bare'agreement to refer the matter to fueh a perfon or /ball be fuppofed to be made known to the arbitrator: and 

perfons? 10 Rep. 131. Dyer 270. if there be other caufes of aftion in being, and they be 

v A n award may be void in fome part, and good in made known to the arbitrator, they mutt be ihewn on the 
another part, if it makes an end of all the differences fub- other fide; and this as well where the fubmiffion is con¬ 
noted ; and if an award be good in part, and void in ditional by it a quod, as where it is abfolute j for the 
part, the good lhall be performed. 10 Rep. 31. 2 Saund. award being m;*le de pr<rmi£is lhall be fuppofed to fettle 
203. An award without a deed of fubmiffion, will be all things. Hob. 49. 8 Co. p8. Cro . Jac. 278. 1 Sand. 
a good bar of a trefpafs. Dam). 548. But the delivery 32. 1 Brownl. 63. 2 Brownl- 310. I Sid. 12. Dyer 

of “the award in writing, under hand and feal, (Ac. muft 216,242. Hard. 45. 

be pleaded, and be exaftly replied to by the plaintiff, in If the fubmiffion be by divers perfons, and the arbi- 
aftion of debt on an award, or it will be ill on demurrer, trators award between fome of them only, this is good: 
Dyer 243. 2 Mod. 77, 78, 269. Debt on obligation to but if a fubmiffion is of certain things in fpecial, with a 

perfornT^rtvvwfltM(. which was, that the defendant Ihould provifo in the condition, that the award may be made of 
enioy a houfe of wfcch the plaintiff' was leiTec for years the premiffes, (Ac. by fiich a day * there the award muft 
tluring the term, pay\g to the plaintiff 20s. yearly, and be made of all, or it will be void. 8 Rep. 79. Hob. 49. 
for non-payment of thff the aftion was brought; and it an award of all aftions real, when the fubmiffion is of 
was held to lie. 1 Cro. 211. If, more is awarded than aftions perfonal, is not good. Plowd, 306. 10 Rep. 

fubmitted, the award will be vpid ; but when an award 132. Yet if the fubmiffion be of things perfonal, and 
feem* to extend to more than in the fubmiffion, the the award is, that one of the parties fhall do an aft real, 
words de (A fatter pramiJRs reftrain it to the thing fub- in fatisfaftion of a perfonal injury, (Ac. or a fubmiffion 
mitted Cro . Eliz. 861. So if an award be made of any be of one thing, and the award made of fomething inci- 
other thing than what is contained in the fubmiffion, it is dent to, or neceflarily depending upon it; or if the fub- 
void * for no afts aw my own, or binding to me, unlefs million is of all aftions real and perfonal, and the award 
9 only of matters perfonal, (Ac, it will be good in thefe 

1 cafes; 
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cafes % if nothing elfe is notified to the arbitrators. Dyer* 
216. 

Where the fubmiffion is general and conditional to end 
all contrvverfies, an indictment for a battery is not a con- 
troverly between the parties, within the meaning of the 
fubmiuion, for that is the King’s fuit; and if the arbitra¬ 
tors award the ceafmg of fuch a profecution, it would 
he ^ydjjbecaufc it would be to obflruCt jujlice. Refolved, 
Freem. Ftp, 204. pi. 208. 

A fubmilKodvvf all debts and demands, and a releafe 
of all judgments,'t^:?uriop*^nd extents awarded, is a 
good award. 2 Sand. 190. 

A fubmiffion of all matters between the plaintiff and 
another, and an award made of things that the party 
hath in right of his wife, is good ; for thefe things are 
comprehended under the words all matters . 10 Hun. 6. 

18. 3 Bulft . 65. 

A fubmilfion of all injuries ; an award of all debts, 
duties and trefpafles, good award ; for whatever is 
again!! law is an injury^'J^M?. 312, 313. 

A fubmiffion of all adtionfe^ow depending, and an 
award of all actions, good ; for ihfyll be intended actions 
depending. . Cro . Eliz. 66, 858. 

If there be a controvcrfy between th^wHon and his 
parishioners, whether tithes fhall be paid 
and they fubmit all controveriies, and the arbitrators 
award that they fhall pay fo much a year for tithes, this 
is good; for that was the debate ou thc award. 1 Rol. 
Abr . 254.. 

If the fubmiffion be of all controverts to the time of 
the fubmiffion, and the award be that one of them fhould 
deliver up an obligation made fince the fubmiffion, in fa- 
tisfa&ion of all matters, &c. this is good; bccaufe the 
bond is given only in fatisfa&ion. 1 Rol Abr . 246. 

An award may be good, though part of it be made of 
a thing not within the fubmiffion ; as if an award be to 
pay 1000/. and to procure a perion to be bound to pay 
22L per am . the plaintiff mull lay the breach in not 
paying the 1000/. for as to the other part it is wholly 
void. See 1 Leon . 304, 305. Cro. Jac . 149. Popb. 
134. 10 Co. 131. 5 Co. 78. 

Awards likewife, as has been faid, muft be equal. 

An award made only on one fide, without any thing 
on the other, is void in law : as that one !hall pay or give 
bond for money to the other party, and he do nothing for 
it ; but if it be to give bond to pay, or to pay a debt, 
and that the ocher fhall be difeharged of the debt, Iffc. 
this is good: fo where it is, that one party lhall pay 
money* to the other, and then the other lhall releafe all 
actions to him. 8 Rep. 72, 98. 

Thus in cafe of a trefpafs fubmitted, the arbitrators 
award that one fhall pay the other 3 1. this is void, be- 
caufe only on one fide ; for it is not faid for.what, and 
fo the trefpafs is not difeharged, and then the other party 
hath no advantage by the award; but if it were awarded 
de ct fuper pramiflis , it would be well enough; likewife 
if the award hadbeen that he fhall pay 3/. for a trefpafs, 
it had been good, and yet one only was to do an att, but 
then the trefpafs by that award had been difeharged. 1 
R°l. Abr. 25 3, 2 J 4 - Shi. 49. 

Upon a fubmijfion of all trtfpa/cs, duties, and demands, 
the award was, that the defendant Jhould pay to the plaintiff, 
in fatisfatti™ of all trejpaffes done to him by the defendant 
before the day of the fubmiffion. fo gtuch. In debt upon this 
award defendant demurred to tjte declaration, and infixed 
that the award was void, it being of one fide; for the plain¬ 
tiff was to do nothing. But adjudged good; for by the 
payment of the money he is acquitted of all trefpafles done to 
the plaintiff, and it is a good bar again!! him, and it 
fhall not be intended that the arbitrators had notice that 
the defendant had any caufc of aftion again!! the plain¬ 
tiff, unlefs fhewn on the defendant’s part \ and judgment 
for the plaintiff, Haugbton h/tfitante. Cro. Jac. 354. 

If an award be, that an obligor in afingle obligation Jhall 
gay the debt, this is no award, unlefs it be provided that 
he be difeharged; for payment in that cafe is no dif- 
charge. Hob . 49. pi 55* 

But if the aware! be, that the one Jhall fey 10 L for tref¬ 
pafs, it is good} for a fatisfa8ion implies a difeharge, and 
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that is the reafon of the judgment in B.* facets cafe. 
Hob. 49. 

If divers trefpafles be referred to arbitrament, and the 
award is, that one of the partit**, Jhail make the other 
party amends, or give a releaie, and U\y not what amends# 
or what releafe, Ijc. it is void for iucertaimv. c Rep. 
78. March 18. 7 * ' 

A naked award is no good pleaiii trefpaft, unlefs fome- 
thing be awarded to the plaintiff in amends ; tor if there 
be no trefpafs there is nothing about which an award tan 
be made; and if thete be one, and they do nor award 
latisfattion, they do not a& according to the ikfign of 
their inflitution, for they are not indifferent, and lo ihue 
is no good award. I Brownl. 63. Cro. Eliz. 004. 

1 Rol. Abr. 251. 

If an award be to pay fo much money in difeharge of 
all adlions, a releafe lhall be intended to be awarded^ un¬ 
left the contrary be ihewn on the other iide, 2 Rol* 
Rep. 1. 

A fubmiffion to award was of all matters in controvcrfy 
by rule Of court; and award was made, that iu tnucli x 
money fliould be paid on one fide, and nothing was award¬ 
ed of the other fide; and moved to let it alidc as being an 
award only ex parte. Per Holt, The common exceptions 
again!! an award will not hold line, it being nit award 
upon fubmiffion by rule of court; for tho* there be no re¬ 
leafe awarded of one fide, yet the fubmiffion was of all 
matters in controverfy j and we will iu>t grant an attach¬ 
ment before they tender a releafe; for if one comes to 
have aid of the court, he lhall do that which is fair and 
equitable before he has it. 12 Mod. 234. 

Award was, that each party lhould give to the other a 
general releafe of all demands; provided, that if either of 
them diflike the award within twenty days after made, 
and within that rime pay jor. the abitrament to be void: 
it was held that the Aril part of the award was good, and 
the provifo repugnant and void. 

As an award is in nature of a judgment, it ought to 
be wholly decifive, for if it doth not determine the matter, 
it becomes a new controverfy 5 therefore if the arbitrators 
award a bond for quiet enjoyment of lands, without ap* 
pointing a certain fum, this is avoid award, and the 
party is not obliged to give bond to the value of the 
land j for then the fenfc of the award muft be fupplied 
by averment; now if it hath the credit of a judgment, 
there can be no interpretation made of the award, but by 
the words of the award itfelf; for if it receives its mean¬ 
ing from any matters out of the award, the mind of the 
arbitrators is only gueft at, and not expreft’d; but the 
parties intended to be obliged only by what the arbitra¬ 
tors themfclves declare to be their award, and the bond 
to be according to the value, they cannot ailign their 
power to any perfon to affefs the value. 5 Co. 77. Crc. 
Eliz. 432. I Rol. Abr. 263. Moor 359, 1 Rol. Rep. 

271. Dyer 242. 2 "elv. 78. 

An award was to pay money, but exfrefs'd no place where 
it lhould be paid. Kefolveci, that in law this lhould have 
a reafonable conftru&ion, and the party ought to have a 
reafonable time for the payment; but Refer conceived it 
not good, becaufe in luch cafe the bond of fubmiffion 
would be immediately forfeited, as there was neither time 
nor place where the money fliould be paid; but in an- 
fwer to this were cited 3 H* 7. and 16 £. 4, where it is 
faid, that if an arbitrator awards that one party lhall pay 
fo much fuch a day, and keeps the award in his pocket 
till the day be pall, yet the bond lhall not be forfeited $ 
and fo it was adjudged by all the other juilices. 2 JBrownl. 
211. 

If the condition of. an obligation be to fubmit to an 
award all controverfies between A. and JL^svIrun Jftard 
is made that A. (hall permit B. to efljov^iertain leafes of 
lands purehaled from J. S. and tha fB. (hall pay the 
rent!} and perform the covenants, * 5 nd deliver to A. a 
true copy of the leafes, an<\ pay the arrears to the time of 
the purchafe from J. S. thi# is a good award as to the^ 
rents and covenants, though not particularly fpccificd 5 
for it is true, an award is to be interpreted by its own 
words, and not by any matter out of the award which 
doth not appear in the words; but when the words of an 

award 
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award have relation to things certain out of the award, 
thefc things may be averred; for that is the exprefs mind 
of the arbitrators, which they have exprefsly referred to; 
but as to the arrears the award is void, becaufe they have 
not referred to any matter that falls within the conu- 
zance of B. for he cannot compel A . or J. S . to fet the 
time of the purchafe ; and an award of what cannot be 
certainly done is not a certain determination. I Rel. Abr. 
264. * 

An award may be good for part only, but then it tnujl be 
final as to that part. 19 lien. 6. 3#. 8 Ed. 4. 10. 

An award that all fuits Ihall ceafe is a final award; fo 
an award that one of the parties fhall not fue an obliga¬ 
tion ; for this amounts to an extinguilhment of the debt. 
An award that a fuit in chancery iliall be difmifTed, is a 
final award ; fo if the arbitrators award a retraxit , or an 
award that one ihall not profecutc nor proceed in fuch a 
term, feems to be good ; but an award that one of the 
parties fhall be nonfuit is not good, becaufe the party 
may begin again, fo that each party fhall difcontinue their 
adions which they have againil each other; for this is 
not a final determination. 2 Mod. 227. 1 Lev. 58. 

I Ro/. Abr . 54. 1 Salk. 75. 6 Mod. 282. 

When the arbitrators award a thing not fubmitted, 
with a refervation tothemfelvcsof a future power of judg¬ 
ing of the matter, and they award a thing within the fub- 
mjflion, this is good for the thing within the fubmiflion ; 
for as to that it is final, and void for the refidue. Palm. 
146. Cro. Jac. 315, 584. 

Jf they arbitrate that all controverfies ihall ccafe, ex¬ 
cept that concerning one bond, this is final ; for as to 
the bond, they arbitrate that it fhall continue in force. 
Cro . Jac. 277, 400. | 

A conditional award not good, becaufe not final to 
determine matters in difference ; the fame law where any 
thing is referred to the arbitrator's future judgment or 
txpofirion. I Sid. 59. Cro. Jac. 508. Hob. 21 8. 
Palm. no. 

An award to give fuch a releafe as counjel , See. Jhould 
adv/Je, is goqd, for this is only a minillerial, and not a 
judicial ad. Style 219. 

An award to pay all cofts which Jhould be taxed by a 
prothonotary , Sec. not good, becaufe not final. Sid. 358. 

The performance of what is awarded likewife mufl be 
pojjible and lawful. 

If the arbitrators award a thing impoflible ex natura rei, 
it is void ; as if they award a fum of money to be paid at 
a day paft, it is void. 8 Ed. 4. 1. b . But if they award 
a thing which cannot be done, but is not in the nature of 
the ad itfelf contradidory or repugnant; this may be a 
good award; for there is no conttrudion to be made of 
the award, but by the words thereof. 1 Rol. Abr. 248. 

An award to levy a fine is good; for though it is an ad 
of the court, yet by the law and publick juflice of the 
kingdom, it is not to be refufed to any man; but if the 
award be to command the juftices to do it, this is no good 
award ; for the parties in effed pray leave to agree from 
the King himfelf, which is quite different from the nature 
of a command. I Rol. Abr. 249. 

An award to pay fo muc 4 apuddomum J. S . good; for 
he is not bound to pay it in the hoafe, but as near as he 
can to it, or it fliail be intended a common inn ; and if 
the party will not let him pay there, it has been faid 
that the endeavour is fuflicient; for they cannot award 
any thing that will make the party a trefpaffer. x Rol. 
Abr. 249. 1 Rol. Rep. 6. Cro. Car. 226. 2 Bulft. 39, 

3 Lev. 153* An award that one of the parties Ihall do a 
thing out of his power, as to deliver up a deed which is in 
the cuftody of J. S . is void j agreed per cur*. 12 Mod. 
jgjTVIf ‘Bvwatbitrator awards a thing againil law, this is 
void. I RohAbg. 249. And a party is not to be made 
a judge in his ownVjaufe by award, t Salk. 71; Where 
a thing is to be doneton payment of money, a tender of 
the money is as much as an a$ual payment. Mod. Caf. 
33, Adion of debt may be .brought for money adjudged 
to be paid by arbitrators , declaring on the award ; and 
alfo action of debt upon the bond for not performing the 
award. BrownL 55. . 

With refpett to pleading awards m bar, there is a dif¬ 
ference between an accord with fatisfadion and an award; 
for in an accord a man mult plead prefent fatisfadion, 
4 


and it is no plea in bar to plead an accord with Tatif- 
f adion at a day to come; for in all psrfonal injuries the 
law gives damages as an equivalent; and when the party 
accepts of an equivalent, there is no injury or caufe of 
complaint, and therefore a prefent fatisfadion is a good 
plea ; but where the wrong-doer promifes a future fatif- 
fadion, the injury continues till fatisfadion is made, 
and confequently there is a caufe of complaint kPfcvkig; - 
and if the trefpafs were now barred by tins plea, he can 
have no remedy for the^future fatisfaJ^jartC for that fup- 
pofes the injury Hill tn Ttuii mi 1 but where 
perfons fubmit to arbitration, the arbitrators are judges 
of the injury ; and if they award money payable at a day 
to come, that is a good award, and may be a good plea 
in bar to an adion of trefpafs brought in the mean time, 
becaufe this thereby becomes the immediate debt attain¬ 
able by law. 5 Ed. 4. 7. Plowd. 5. b . 

A man cannot plead generally the award performed, 
but he ought to fet forth thejyufid, and fhew how he 
hath performed it. Moor fo pleading a coun¬ 

termand to a fubmiffiqjp/co arbitrate, it need not be 
alledged, that the nprty gave notice to the arbitrators, 
for without thatij^rno countermand, and therefore if no 
; notice be gn rtjfiriffue may be joined upon the point quod 
non' * j WuL 8 Co. 82. If the fubmiflion be by word, 

though the award be by deed, the party may wage his 
law ; for though a deed cannot be diflblved without deed, 
yet a verbal contrad may be diflblved by word only: and 
this in its original is a verbal contrad. Co. Lit. 295. 

2 Sand, 65. 

Arbitrators are to make their award fecundum allegata 
£sf probata , but they may not injoin any oath to the vvit- 
neffes: the award ought to be publifhed; and no one 
is bound to perform till he can know what the award is. 
4 Rep. 82. BrownL 31 x. A fubmiflion to award may 
be revoked and countermanded, before the award made; 
where there is no fpccialty to abide the award of J . S. 
&fr. 8 Rep . 8. By St at. 9 fcf 10 W. 3. c. 13. Sub- 
miflions to awards, by agreement of the parties, may be 
made a rule of any of his majelty's courts of record ; and 
on a rule of court thereupon, the parties fhall be finally 
concluded by fuch arbitrament: and in cafe of difobe- 
dience thereto, the party refufing to perform the fame, 
fhall be fubjed to the penalties of contemning a rule of 
court, &c. unlefs it appears on oath that fuch award was 
unduly procured, when it fhall be fet afidc : but this fla- 
tute extends only to perfonal matters, for which there is 
no other remedy but by perfonal adion, or by fuit in 
equity.* Attachment lies for non-performance of an award 
made a rule of court; after perfonal demand of per¬ 
formance. 1 Salk. 83. In making a fubmiflion to an 
award a rule of the court of Chancery, which the parties 
may agree to, it muff be done purfuant to the ad of par¬ 
liament ; and the method is to move that court, to con¬ 
firm the award, upon the Matter's report : though if 
there be fuch fubmiflion to a reference, and the a^bard 
made is to be confirmed by decree, without appeal > yet 
exceptions may be taken thereto. 2 Fern. 109. See 
X Mod. 21. And vide Arbitrator. 

Form of an Award on p Submiflion. 

Hp O alUpcople to whom this prefent writing indented of 

J| award Jhall cornea greeting. Whereas there are 
feveral accounts depending, and divers controverfies and difi 
putes have lately arifen between A. B. of, Sic. gent, and 
C. D. of. Sec. ail which controverfies and difputes are chiefly 
touching and concerning, Sec. And whereas for the putting 
an end to the faid differences and difputes , they the faid A. B. 
and C. D. by their feveral bonds or obligations bearing date, 
dec. art become bound each to the other of them in the penal fum 
of Sec. nfiand to, and abide the award andfinal determination 
of us E. F. G. H. See. Jb as the faid award be made in 
writing, and ready to be delivered to the parties in difference 
on or before, See. next, as by the faid obligations , and the 
conditions thereof may appear . Now know ye, That we 
the,faid arbitrators, whofe names are hereunto fulfcribed, 
and Jeals affixed, taking upon us the burthen qjf the faid 
award, and having fully examined and duly confidered the 
proofs and allegations of both the faid parties , do for the 

fettling 
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falling amity and friend flip between them* make and publifl 
tbit cur award, by and between the jaid parties in manner 
fallowing, that is to fay ; Imprimis, We do award and or¬ 
der f flat all adions, fuits , quarrels and controverfies what - 
fiever bad, moved, ar'tfen or depending between the /aid 
parties in law or equity fir any manner of eaufe what fiever, 
touching the faid. Sec. to the day of the date hereof, flail ceafe 
and be no further profecuted, and that each of the faid parties 
jhedFfayand bear his own cofts and charges, in any wife re¬ 
lating to, or concerning the faid premises. And we do alfo 
award and order that the faid Ac, B. flail pay, or eaufe to be 
paid to the faid C.D. the fum of, &c. within the /pace of, 
tec. And alfo at his own cofts and charges do, &c. And 
further we do award and order that the faid C. D. flail 
pay or eaufe to be paid, to the faid A. B. the fum of, &C. 
on or before, &c. or give fufticicnt fecurity fir the fame to 
the faid A. B. lAc. And we do award and order that, & C. 
And laflly, we do award and order that the faid A. B, and 
C. D. on the receipt ofybe federal fums, Sec. abovmentioned, 
flail in due firm of lafowycute each to the other'of them 
general releafes , fttjpcientfor tBb%deafing by each to the other 
of them, his executors and adsntnijm&qrs, of all actions* fuits, 
arrefts, quarrels, controverjies anduqnands whatfoever 
teaching or concerning the prcmijfes afirejaty^cr any matter 
or thing thereunto relating, from the bcginnimfpfMmwtiHd 
until the day of. Sec. left. In witnefs, XArT 

3 tont, or anme, (Tent* ohm, i. e. codas vel menfura) 
A meafure of Rhcniih wine, containing forty gallons; 
mentioned in the iiatute i Jac. i. c, 33. and 12 Car, 2 . 
c. 4. This word is otherwife called awame, asyou may 
read in a very old printed book. —The rood of Rhenim 
wine of Dordreight is ten awmes, and every aWmc fifty 
gallons. The rood of Antwerp is fourteen awmes, and 
every anvme thirty-five gallons. By this account it con¬ 
tains different quantities in feveral countries. * 

31 pc and 9 j:ctl, Comes from the Saxon verb aXian, to 
demand, and from hence we have our Englifl word afl. 
In JSumerfitftire, and fome other counties of England, in 
the country dialeft the word axe is made ufe for 1 eft. 

and hefahl, A writ that lies for an heir difpof- 
fcffed of his inheritance left by his grandfather, or great 
grandfather, lAc. See aile, 

9 $alOU 0 , Signifies apoorhorfe or jade.— Ajfri, azaldi, 
A alii equi valoris, Ac, Clauf. 4 Ed. 3. 


B. 

9 CH, A hook or link of iron, or ftaple.— In axibus 
lj empiis A car re His exandis novem denarios in celariis 
bacis A fellis ad idem emptis xtii den. —Confuetudin. domus 
dc Farcndon, MS. penes Wh. Kennet, f. 20. 

HBaccf nilim, or bacina , A bafon or ve/Tel to hold water 
to wafli the hands.— Non topeta, non mountergia, non bac- 
cinia, A nil omnino per viohntiam exigatur . Simeon Du- 
nelnf. anno 1126. Mon.Angl. tom. 3. p. 19U—Petrus 
filius Petri Picot tenet medietatem Heydena per firjantiam 
ferviendi de baciiils.—This was a fervice of holding the 
' bafon , or waiting at the bafon, on the day of the king’s 
coronation. Lib, Rub. Scaccar . f 137. 

4 Bacfcletfo, The commonalty as diftinguifhed from 
baronage.— Feftlvitate S. Edmundi Regis A Coqfeftoris, in 
quindenam S. Michaelis atud Weftmonafteriura, per do- 
minum regem regaliter celebrate* cotBmunitas bacheleriac An¬ 
glia fignificavit domino Edwardoy/fe regis, A c, Aftnal. 

• Burton, p.426. Cuban. 

ItacbcU?, (baccalaureus, from the Fr. hekbelier ,, via. 
tyro, a learner:) In the uni verities there are bachelors of 
arts, See, which is the fir£t degree taken by Undents, before 
they come to greater dignity. And thote that are called 
bachelors of the companies oftondon, are fuch of each com¬ 
pany, as arefpringing towards the ettate of thofe that are 
employed in council, but a$ yet are inferiors; for every 
of the twelve companies confift of a mafter, two wardens, < 
the livery, (which are afiiftants in matters of council, or 
* fuch as the afiiftaftts are chofen out of) and the bachelors. 
The word bachelor is ufed 13 R. 2. and fignifies the fame 
with knight-bachelor. By 3 E. 4. c, 5. it is a fimple 
knight, and not knight banneret, or Knight of the Bath. 
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Am* 2% E. 3, a petition was recorded in the fow&t be* 
ginning thus: A noftre Seigneur le Roy monftrent voire 
fimple bachelor, Johan de Bures, Ac. Bachelor was an- 
tiently attributed to the admiral of England, if he were 
under a baron. In Pat . 8 R, 2. we read of a baccalarius 
regis. And touching the further etymology of this word, 
bdeealaurei (tefte Renano) a bacilio nominati funt, quia 
prims ftudii authoritatem qua per exhibitionem bacuii conce¬ 
de bat ur jam confecuti fuijjent, Ac. 

HBackberfltOe, (Sax^J Signifieth bearing upon the back, 
or about a man. Braden ufeth it for a fign or circum- 
ftance of theft apparent, which the Civilians call furtum 
mantfiftsm; for, dividing furtum into manififtum (A non 
manififtum, he definerh the former thus 5 furtum vero ma¬ 
nififtum eft, ubi Intro deprehenfus eft feifitus de aliquo latro- 
cinio, fiil. handhabend, A backerind, A inficutus fuerit 
per aliquant cujus res ilia fuerit . Bra&. lib. 3. trait 2. 
cap. 32. Manwood remarks it as one of the fourcircum- 
ftances or cafes, wherein a forefter may arreft the body of 
an offender again ft vert or venifon in the foreft i by the 
affife of the foreft of Lancafter (fays he) taken with the 
manner, is when one is found in the king’s foreft in any 
of thefe four degrees, ftable-ftand, dog-draw, backbear, and 
hloody-hand. Manw. 2 part, Forelt Laws. 

4 $acd, Is a bacon hog, as often ufed in old charters. 
Blount'. 

H&aftfle, A candlcftick properly fo called, when for¬ 
merly made ex baculo of wood, or a Hick. Hugo epifiopus 
Dunclmcnfis fecit in ecclefia coram altars tria ex argent0 
baitllia, in quibus lumina die noduque ptrpetuo ardemia lu- 
cerent. Clodingham Hift Dunclm apud Wartoni Ang. 
Sac. p. 1723. 

Mm§m, (from the Fr. bagage, a bundle, and thence is 
derived bagagier, a carrier of goods) Signifies with us one 
that buys corn or victuals in one place, and carries them 
to another to fell and make profit by them: and fuch a 
one is exempted in the Seat. § if 6 Ed, 6. c. 14. from the 
punilhment of an ingrofier within that ftatuce/J But by 5 
Eliz. c. 12. badgers are to be Jicenfed by die^juftices of 
peace in the feiliqns ; whofe licences will nftfh force for 
one year, and no longer; and the perfons to whom granted 
mutt enter into a recognifance that they will not by co¬ 
lour of their licences'foreftal, or do any thing contrary to 
the ftatutes made againft foreftallcrs, ingrofiers, and re- 
grators. If any perfon fhall aft as a badger without li¬ 
cence, he is to forfeit 5 /. one moiety to the king, and 
the other to the profecutor, leviable by warrant from 
jufticcs of peace, ti e. Vide 13 El. c. 25. / 20. 

HBag, An uncertain quantity of goods and merchandize, 
from three t* four hundred. Lex Mercat\ 

HBuga, A bag or purfe.— Carta Decani Ecclefia Litch¬ 
field, in Mon. AngL tom . 3. page 237, Duccntas Marcas 
pectmia in quadam baga de Whatley.**— 

HBagabel, The citizens of Exeter had granted to them 
by charter from K. Edw. 1. a collection of a certain tri¬ 
bute or toll upon all manner of wares brought to that city 
to be fold, towards the paving of the ftreets, repairing of 
the walls, and maintenance of the city, which was com¬ 
monly called in old Englifh begavtl, bethugavcl, and 
cbipptnggavel. Antiq, of ExeteA 

Itaba&UUi, A cheft or coffer; it h mentioned in Flcta, 
lib, 2. c. 21. 

tftajatttour (Lot. bajulatorj A bearer of any weight 
or burden.— Offerebani duos incifires in fua lapicidina, iA 
cariagium petra ufque ad navim, & de navi uj’que duos ba- 
jardours Jervituros ad eedefiam. Petr. Blef. Contin. Hift. 
Croyland, p. 120. 

b alii uni, (from the Fr. bailhr, which comes of 
the Greek Baton*, and fignifies to deliver into htuidsyfe 
ufed in our Common law for the freeing or.fctting at li¬ 
berty of one arretted or impriftmed up&n any aftion, 
either civil or criminal, on furety ta^cn for his appear, 
ance atto day and place certain. Brad, lib . 3. trad. 2. 
cap. 8. The^reafdn why it is called bail, is bccaufc by 
this means the party rcdrained w‘ delivered into the hands 
of thofe that bind themfelves. for his forthcoming, in 
order to a fafe keeping or prote^Hon from prifon : and 
the end of bail is to fatiify the condemnation and cofts, 
or render the defendant to prifon. 

Bk 


With 



B A I 

With refpe& to bail in civil cafes it is to be obfervcd, 
that there is both c ommen and /pedal bail: common bail 
is in a&ions of fmall concernment, being called common, 
becaufe any fureties in thAt cafe are taken ; whereas in 
caufes of greater weight, as a&iOns upon bonds, or fpe- 
dalty, where the debt amounts to 10 /. Special 
bail or furety muft be taken, fuch as fubfidy men at lead, 
and they according to the value. 4 Infi. 179. For 
common bail fictitious names only arc now ufed. 

By Seat. 23 Hen. 6. c. 9. Sheriffs, tdc. are to let to 
bail periona by them arretted by force of any writ, in any 
prrfonal a&ion, &c. upon reafonable fureties, having Ef¬ 
ficient within the county to keep their days in fuch place, 
ts'e. as the writs require. And the Stat. 1 VV. bf M* 
feff. 3. c. 2. (36.) provides again It exceffive bail. 

By the St at, 12 Geo. i. r. 29. None (hall be held to 
fpecial bail on procefs out of any fuperior court, where 
the caufe of aftion doth, not amount vs 10/. or upwards ; 
nor out of any inferior court where it doth not amount to 
40 s. Affidavit is to be made of the caufe of adtion, and 
filed before fomc judge, or commiffioner of the court 
whence the writ iffucs, or before the officer iiTuing it, 
and the fum fpecified in the affidavit indorfed on the 
back of the writ; for which fum bail (hall be taken, and 
no more: and if there be no fuch affidavit and indorfe- 
ment, the defendant (hall not be arretted by his body, 
<$c. Vide 21 Geo. 2. c. 3. 

In actions of battery, trefpafs, flander, &c. though the 
plaintiff* is like to recover large damages, fpecial bail is 
not to be had, unlefs by order of.court, and the procefs 
is marked for fpecial bail: nor is it required in actions of 
account, of of covenant, except it be to pay money; nor 
againft heirs or executors, fcfr. for the debt of the tettator, 
unlefs they have walled the teft&tor’s goods. 1 Danv. 
Abr. 681. 

Neither is an executor, adminiftrator or heir, upon 
the removjrf 1 of a caufe out of an inferior court, obliged 
to put in fbiL 2 Lev. 204. 1 Sid. 418. I Lev . 94$, 
268. 2 Jmes 82. 1 Salk. 98. S. P. cent. Lit. Rep. 
81. 

But if there be a devafiavit fuggefted, which can only 
be on an adtion of debt on a judgment, they muft find 
fpecial bail. 1 Lev. 14;. 1 Sid. 63. 1 Salk. 98. 

An attorney, or other officer, whofe attendance is re¬ 
quired in the court to which he belongs, (hall not be held 
to fpecial bail. 1 Mod. 10. Unlefs at the fuit of an at¬ 
torney of another court* 

If baron and feme are fued, the hulband mutt put in 
bail for both, but if the hufeand does not appear upon 
the arrell, the wife muft file common bail before (he can 
be difeharged ; for otherwife the plaintiff could not pro¬ 
ceed to obtain judgment. Gold/. 127. Cre. Eliz. 370. 
Cro. Jac. 445. Style 475. 1 Mod . 8. 6 Mod. 17, 

105. 

In all adions brought in R. R. upon any penal law, 
the defendant is to put in but common bail. . Teh. 53. 
In adtions where damages are uncertain, bail is to be at 
the difcrction of the court: on a dangerous affault and 
battery, upon affidavit oftpedal damages, a judge's hand 
may be procured for allowance of an ac ttiam in the writ: 
and in ad ion of jcandalum magnatum the court on motion, 
ordered fpecial bail. Kaym. 74. Special bail is ordered, 
by rule of court, in all caufes of removal, whether by 
habeas corpus, writ of privilege, certiorari, &c, except 
where the defendant is fued as executor or adminiftrator: 
and a caveat is to be entered with the judges for good 
Bail. And when bail is taken by the chief juftice, or 
ed^cr judge on a habeas corpus , the bail taken in the infe¬ 
rior court is difmiiTed; though the laft bail be not filed 
prcfently, nor till the nfext term. Teh. 120, 121. Vet 
it has been held, .where a caufe is removed out of An 
inferior court by habeas corpus , if the bail below offer 
thcmfelves to be bail above* they (hall be taken, not be¬ 
ing excepted againft below, unlefs the caufe comes out of 
London. For the Efficiency of the bail there is at the 
ril of the clerk, and he is refponfible to the plaintiff; 
that the plaintiff:' had not the liberty Of excepting 
againft them, and the clerk is not refponfible for their dt- 
ficicncv in the court above, though he was in London, i 
Salk. 97. 
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to London, ’ti$ (aid, fpecial bail is to be givenfin adSon 
of account* &c> But on removal by habeas corpus into 
B. R. that court will accept common bail. 2 Keb. 404* 

There is not only bail to appear, ks'e. on writs of error; 
but alfo in audita querela , a rccognifance of bail muft be 
acknowledged; and upon a writ of attaint, to profecute, 
dsV. Jenk. Cent. 129. 

By the St at. 3 Jac. 1. c. 8. No execution 
layed by any writ of error or fuperftdeas thereupon, for 
the reverfing of any judgment; unlefs* fuch perfon in 
whofe name fuch writ (half be brought, with two Efficient 
fureties, (hall firft, before fuch ftay made, or fuper- 
fideas awarded, be bound unto the party for whom any 
fuch judgment is or (hall be given, in double the fum 
adjudged, to profecute the writ of error with effect; and 
alfo to fatisfy the debt, damages, and cofts adjudged* 
idc. 

Note; by the St at. 3 Jac. 1. cap. 8. When a writ of 
error is brought on a judgment hadjgpGn a bond to pay money 
(onlyJ there fpecial bail ougkfttfcbe given ; and after a 
year a Jcirt Mas ough peto precede the levari, or fieri 
facias. 11 Mod. 

If a caufe remj^rofrom an inferior court, be remanded 
bacfcjyfcgggjgd^ the fane term', the original bail in the 
inferior courTVe chargeable, but not if remanded in 
another term, z Cro . 363. One in execution in cuftody 
of the martial of B. R. is not compellable to find bail, if 
another adtion Be brought againft him. But if he be in 
the prifpn of; the Fleet in execution, on adtion brought 
iu B. R. he muft be removed into the cuftody of the 
mafihai of ,that court; or put in bail to the adtion. Trin. 
24 Car . B. R. One taken on a writ of execution is not 
bailable by law; except an audita querela be brought: 
but where % writ of error ii brought and allowed, if the 
defendant be not in execution, there (hall not be an 
execution awarded againft him* at the requeft of the bail, 
though he be prefent in court., 1 Nelfi Abr. 331. The 
bail ought not to join with the principal, nor the prin¬ 
cipal with tfic bail, in a writ of error to reverfe the judg¬ 
ment againft either. 2 Cro. 295. 

On capiat ad /atisfaciendum againft the defendant re¬ 
turned non eft inventus , feire facias is to iffuc againft the 
bail, or an adtion may be brought. Where a defendant 
renders his body in difeharge of the bail, the plaintiff is 
by the rules of the court to make his choice of proceed¬ 
ing in execution, whether he will charge body, goods, or 
lands. 1 hill, 183. And if the principal after judg¬ 
ment renders not himfelf in difeharge of his bail, it is at 
the eledtion of the plaintiff to take out execution either 
againft him or proceed againft his bail; but if he takes 
the bail in execution, though he hath not full fatisfadlion* 
he (hall never after take the principal; and if the princi¬ 
pal be taken, he may not after meddle with the bail. 

Where two are bail, although one be in execution, the 
plaintiff may take the other. 2 Cro. 320. 2 Bulft. 68. 

If a principal render himfelf, and there is none to require 
his commitment, the court is ex officio to commit him $ 
and if the plaintiff refufe him, he (hall be difeharged, 
and an entry made of it upon the record. Moor, caf. < 

1249. A defendant having rendered himfelf to difeharge 
the bail, and prayed entry of it; the court affeed the 
plaintiff if he would have execution of his body, and he 
(aid no: tie bail was difeharged. x Leon. 59. Sec Hobs 
210. There muft be tn tnpnmtur entered, to difeharge 
the bail. If the defendant dies before a capias ad Jatifi 
fac. againft him returned and filed, the bail will be dif¬ 
eharged. x Lill. 177. On the death of the principal, 

’tis impoflible for the bail to bring in his body: and the 
bail (land engaged that the principal (hall render himfelf, 
which muft be intended upofi procefs awarded, againft him 
in his life time, x flelf. yzff. 

The bail upon a writ of error cannot render the party 
in their difeharge; becaufe they are bound in a rccogni¬ 
fance that the party (hall profecute the writ of error with 
efteft, and pay the money if judgment be affirmed. 1 
Lill. Abr. 173, Before a fare facias taken out againft 
bail* the principal may render his body in difeharge oj 
the bail: and if the bail bring in the principal before 
the return of the fecond fa. fac. againft them, they EaU 
be difeharged, x Rol, Abr. 3>o* 1 Lill. 471, An< 
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tijhtly the bail were to bring fn the principal upon 4 m judges of the court; .or byajEdavitbefore commiffioaert 
iirft Jcirtfac. or it would not be allowed. 3 B*lft*A$u - who took the bail. 

If bail furrender the principal at or before the return of Bail cannot be juftified before a judge t* bis chambers 
the fecond feire facia,, it is good* although there torn' except it be by confent, or for ncceifity in vacation; but 
immediate notice of it to the plaintiff; and’if through in the latter c«fc they ought to be juftified min in ttrm> 
want of notice, he is at further charge againfo the huh and upon that the defendant is compelled to accept a de- 
that fhall not vitiate »the furrender, but the bail fitatt not duration to go to trial at the afiifes, if it be an uTuable 
bedelivered till they pay fuch charges: if at any time , term; and upon,putting in bail, it is not enough to give 
•^ftWVhe return of the capiat, the bail furrender the prin- notice of their being put in, but it ought to be of that 
cipal at a judge's chamber, and he thereupon is com* mmes, places of abode, and trade or vocation, that the 
mitted to the tipftaff, from whom he efcapes, &fr. this plaintiff may know how to enquire after them; and after 
will not be a good furrender; but if it be before or on a exception to bail tlkre is no fit time to juftfy, or change 
os/Ar/ returned, it is otherwife, the one. being an indul- them for better, but it muft be in convenient time. 6 
gehce, and the other matter of right. Mod, Cafi 23$* Mod, 24, 25. 

When a perfon makes his efcape out of prifon, ana is j It being doubtful whether Sunday ihould be reckoned 
retaken and bailed ; the bail lhall be difehargedon a. writ j as one day in notice to juftify bail, it was determined per 
to the iheriff commanding him to keep the prifoner in cur, that for the Future Sunday lhall not be counted one, 
difchargeof the bail. St at. 1 Ann* ft, 2. c, 6• Sic, 3. The ;(k not being a,proper day t£ enquire after bail) but 
judges of the courts at Wcjtminfter have power by ftatute t*uso days notice muft ,be given, of which Sunday jhall not be 
th appoint commiffopers in every county to take xeoog- one -, upon motion for defendant to juftify bail, notice 
nifances of bail, 40 caffes depending in their courts* was ferved Saturday June 23, to juftify bail Monday 25 ; 
and to make fuch rules fofr jpftifying the bail at they lhall the notice being mfutikiem, the bail was not fuffered to 
think fit, St at. 4^5 M, c. 4. * > juftify. Nothin C. B. 220* 

The commjfiomrt are to take B^Lbot are obliged by The court may adjudge bail fuificient, when the plain* 
rule of court to keep a book whcreinfe ^hc nam es of .the tiff will not accept of it. Alio the court on motion, or a 
plaintiff, defendant, and bail* and th^pMflPwho teenf- judge at lus Chamber, will order a common appearance 
mits the fame, and who makes affidavit that the reeogni- to be taken, when fpecial bail is not required, on aftida- 
fance was duly acknowledged in his prefence: on inch vit made by the defendant of the fmullnefs of the debt 
affidavit the judges make a conditional allocator, and the due, The putting in of a declaration, arid the ac- 

bail are to ftand abfolute, unlefs the plaintiff excepts ceptance of it by the defendant's attorney with the pri - 
againft them within twenty days, and if he excepts, the vity of the plaintiff's attorney, is an acceptance of the 
bail may juftify by affidavit before the commiffiontrs in the bail. If a plaintiff accepts of an aflignment of. the bail 
Country. Gilb. H. C. B. 32. bond, and the defendant puts in the lame bail that were 

If a defendant puts in bail by a wrong name, the pro- put in to the Iheriff at the return of the writ, the plaintiff 
ctcdings (hall neverthetefs be good; for otherwife every cannot except againft them $ but'tis otherwife where he hath 
man impleaded, may give a falfe name to his attorney by not taken an alignment, Farreft, Mod. Caf 62. When 
Which he will be bailed* and then plead if in arreft of a iheriff hath taken good bail of the defendant, he will 
judgment. Goldjb. 138. But it hath been held, that if on a rule return a cepi, and afftgn the bail bond to the 
the bail be entered in one name, and the declaration and plaintiff, which, may be done by indor&ment without 
all the proceedings are by a contrary name, it will be er- ftamp; fo as it be ftampt before action brought there - 
roneous. 1 Cro, 223. So if there is bail, and the bail upon; and then the defendant and bail may be fued on 
be taken off the file, the plaintiff is without remedy: the bond, by the plaintiff in hif- owif'ftame, i, e. as af- 
though a habeas corpus and bail-piece were loft in B. R, fignee of the (hcriff. Stat. 4^5 Ann. c. 1 6. But if 
new ones were ordered to be made out. Style 261. the plaintiff takes an alignment of the bail-bond, though 

Stat. 21 Jac. 1. cap. 26. enads, That it is felony with- the bail is infufficicnt, the court will not amerce the ihe- 
out benefit of clergy to acknowledge, or procure to be riff. 1 Salk. 99. By the antient practice* a bail-bond 
acknowledged, any bail in the name of other perfon not coup npt be put in fult till a rule was had to amerce the 
privy or confenting thereto, provided that it {hall not cot* iheriff, for not having the body at the return of the writ; 
rupt the blood, or take away dower. and the courfe now is, to flay proceedings on the bail- 

Stat. 4 r W. & M, cap . 4. f 4. enafts, That.any bond, if there is no return of a cepi corpus. Mod. Cafi 

perfon reprefen ting or perforating another before com- 229. 3 Salk. ,57. In cafe the defendant doth not put in 

miffoners appointed to take bail, mall be adjudged guilty bail, the attorney for the plaintiff is to call on the iheriff 
of felony. for his return of the writ; and fo proceed to an attach- 

Sptcial Bail, which is taken before a judge, or by ment againft the fheriff. If on a cepi corpus no bail is re - 
Commiflioners in the country, when accepted, is to be turned, a rule will be made out to bring in the defen¬ 
ded ; after twenty days notice given of putting in fpe- dant's body. Though a defendant, with leave of the 
' dal bail before a judge, on a cepi corpus, if there be no court, may depofit money in court inftead of bail; and 

. exception, the bar! lhall be filed in rear days. 1 Lill. in fuch cafe the plaintiff lhall be ordered to waive other 

A hr. 174.' Upon a cepi corpus twenty days are al- bail. Lill. Abr. Trin. 23 Car. B. JR. Bail to the ac- 
lowed to except, againft the bail: fo ok a writ of error ; tion is to be, taken before none but a judge of the court; 
and you need not give notice; but you cannot take out but for appearance may J>e before any officer, and if it be 
execution without giving a four days rule to put in better illegally taken, it will not oblige one as bail. 2 Cro. 94. 
bail: in all other cafes, notice muft be given. Upon a It is faid bail are liable to all a&ions of the plaintiff the 
habeas corpus, eight and twenty days are appointed tff ex- fame term wherein he lhall declare againft the defendant; 
ctpt againft the bail, ^nd«after that, if it be not excepted yet where an attorney appeared for one in the King’s 
againft, it lhall be filed in four days; X Salk* 98. Bench, and fpecial ball was entered for his client to that 

As to putting in common bail, or entering a common a&ion; it was agreed, that the bail is not bound to itand 
appearance, vide the books of practice by Ricbardfin or bail to all other actions that lhall be declared in againft 
j Harr i/on. the party in the by : but the attorney is obliged to ap- 

The exception to bail pUt in before a judge, muft be pear for him in all fuch actions, and to put in common 
entered in the bail book, at the judge’s chambers at the bail. <*». 

fide of the bail there put in, after this manner: I do ex- If more damages, fcfr. are recovered than mentioned in 
ttpt ugeddft this bail, A. B; attorn, fir the plaintiff. And the plain*, pr than tfae fum wherein the bail is bound, 
if there be no fuch exception, the defendant’s attorned die Tbail. will not be liable** 1 Salk. 102. So where a 
may tak;e the bail-piece from the judgflVchamher, and file, aeclarafion is laid in another county, when the original is 
it. Bail i* not properly fuch until it is filed, when it is fired Lp$den ? 9 and bail put in there upon it. 3 

of record ; but it fhall be accounted good, till the fame Lev. ,235. Contra where the fuit is by latitat. An or¬ 
is queftioned «ttd difallowed. .When cognifors of hail der of eourt was made anno 22 Car. 2. That in cafe of 
are queftioned, they are to juftify themfdves in open bail, if the recovery be for a larger fum than m the ac 
court, by OXth of their abilities; or before one of the atom, the bail fhall not be chargeable at all; out by a 
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Utc order, bail is anfwerable for any lefs fum which the 
plaintiff ihall recover. Ord. Pa/cb . 5 Geo. 2. A bail 
cannot be awitnefs for the defendant at the trial; but the 
court, on motion, will difeharge the bail, upon giving 
other fufficient bail. Wood's Inft. 582. Bail-pieces are 
written on a fmall fqu*re piece of parchment, with the 
corners cut off at the bottom. A fpecial baiVpiece is in 
the f'ollowingform: and all the difference between a fpecial 
bail-piece and a common one is, that in the former the 
real names of the bail, with their additions, are inferted; 
whereas in the latter the fictitious names of John Doe and 
Richard Roe are inferted. * 


Form of a fpecial bail-piece; 


Of the term of St. Michael, in the firft year of the reign 
of King George the Third . 

Middlefex, (to wit) A. B. of the parijh of. Sc c, 
in the county aforefaid, gent. is deli * 
vered to bail upon an arfcft, unto E'. F. 
of, &C. in the fatd county, gentleman, 
and G. H. of, &C. in thy fame county, 
yeoman. 

T. Edwards, ? At tb, fiit •/C.V. 

As to bail for crimes , at Common law bail was allowed 
for all offences except murder. 2 Inf. 190. .And if the 
party accufed could find fufficient fureties, he was not to 
be committed to prifbn ; for all perfons might be bailed 
till convicted of the offence. 2 Inft. 186. But by ftatute 
it was after enabled, that in cafe of homicide the offender 
fhould nor be bailed: and by our ftatutes; murderers, out¬ 
laws, houfe-burners, thieves openly defamed, &c. are not 
bailable; but where perfons are guilty of larceny, are ac- 
ccffarics to felony,, or guilty of light fufpicion, they may 
be admitted to bait. St at. 3 Ed. 1. c. 15. 

One indidled and found guilty of the death of a man by 
mifadventure, as by calling a Hone over a houfc, and by t 
chance killing a man, woman, or child, ts not bailable. 
Coke of Bail, &c. c. 5. cites 3 Ed. 3. Corone 354. 

So if one indidled be found guilty of the death of a 
man fe defendenda, he ought not by law to be bailed ; for 
according to Bration's rule, invenientur culpabiles. Coke 
of Bail , cS fe. c. 5. 

One indidled of confpiraey , •vise, that he with others 
confpired falfely to indih another of murder or felony, by 
means whereof he was indidled, and afterwards convidled, 
Ihall not be bailed. Coke of Bail, b U. cap. 5. and fays, 
that this was the refolution of all the judges, upon the 
queilion demanded by King Ed. III. himfelf, as appears 

27 

One, indidled for burglary may be bailed. Coke of Bail, 
&c. c. 5. cites 29 Jff. 44 

One ind idled or appeal’d of robbery may be bailed. 
Coke of Bail, &c. • 

One indidled or appeal’d of rape may be bail’d: yet 
that was no felony at Common law, till the Stat. Weftm. 
2. cap. 34. Coke of Bail , fc. c. c. 

If one be appealed by an approver , and be of good and 
honeft fame, he may be bailed during the life of the ap¬ 
prover. Coke of Bail, l$c. c. 5. 

One indidled for putting out eyes, or cutting out of tongues, 
may be bailed. Coke of Bail, &c. c. 5. 

Roll Ch. J. faid, he doubted whether one indidled of 
perjury flinty be bailed, tho’ the clerks of the criminal fide 
faid he might. Sty. 368. 

One committed by the council of Bate and the parlia¬ 
ment, for publilhing a fedftious pamphlet, was denied to 
be bailed. Sty. 397. , 

One indidled on fufpkion of robbery was outlawed, and 
taken on the outlawry, and brought writ of error, and 
being brought to B. R- by habeas corpus , prayed to be 
bailed, and took two exceptions to the indidlment; ill. 
That he was in prifon, and knew nothing of the outlawry 5 
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2dly, That the charge is too general, and no-body pro*, 
fccutes; but per Roll feh. J. He cannot be bailed Sty ? 
418. But fee 4 & 5 tr. & M. c. 18. which enadU, 
that perfons outlawed, except for treafon or felony, may 
appear by attorney and reverie the lame without bail; 
except fpecial bail ihall be ordered by the court: and that 
perfons arretted upon any capias utlagatum, except for treafm 
or felony , may be difebarged by an attorney’s engagement 
to appear: and in cafes where fpecial bail is required*** 
the lheriff may take bond with fureties. 

One charged with buggery is not bailable; per Holt 
Ch. J. 12 Mod . 435. 

It was doubted, whether perfons committed by rule of 
court are intitled to the benefit of the habeas corpus a&; 
and it was refolved by two judges, viz. Eyre and Forte- 
feue, (abfente Powis dff diffentiente Pratt) that none are in- 
titled to make their prayer, but fuch as are committed by. 
warrant of a juftice of peace, or fccrctary of Bate, and 
not tnofe committed by rule of court; for that is not in 
the meaning of the aft of parliament* (a commitment by 
warrant.) 10 Mod. 420. ^ ** 

But in the late cafe of Bingley, he was brought before 
a judge of B. R . and bailed.—And the judges never dc* 
nied him an habeas rorpm, when applied for, though a 
perfoh under foch^OTcumftances, on obtaining ha' cor* 
might pcrheprtSl^jnanded, 

Having thus brienj Iliewn what criminals are bailable* 
it‘remains to confider by whom they may be bailed. 

By the Common law the lheriff might hail perfons ar¬ 
retted on fufpicion of felony, or for other offence bailable ; 
but he hath loll this power by the Stat. \ Ed. 4. c. u 
Juttices of peace may. let to ball perfons fufpc&cd of fe¬ 
lony, or others bailable, until the next Icffionsf: though 
where perfons are arretted for man (laughter or felony, be¬ 
ing bailable by law, they are not to be let to bail by. 
juttices of peace but in open fefiions, or where two juftice* 
(quorum unus) are prefent; and the fame is to be certi¬ 
fied with the examination of the offender, and the accu- 
fers bound over to profecuie, bV. 3 H. 7. 1 dtf 2 F. 

£*? M. If a perfon be dangeroufly wounded, the offender 
may be bailed till the perlon is dead; but *tis ufual to 
have affurance from feme (kilful furgeon, that the party 
is like to do well. 2 Inft , 186. A man arretted and im- 
prifoned for felony, being bailable, (hall be bailed be¬ 
fore it appears whether he is guilty or not; but when 
| convidled, or if on examination he confefteth the felony* 

| he cannot be bailed . 4 Inft . 178. For where in man- 
daughter, felony, bV. it is certainly known that the party 
did it, he ought not to be bailed . 

It is to be obfcrved, that the Stat. Weft. 1. 3 Ed. 1. 
c. 1 £. above mentioned, doth not extend to the judges of 
B- R. bV. only to flseriffs and other inferior officers . 

H. P. C. 98, 99.—Likewifc, 

Juttices of gaol-delivery not being within the restraint 
of the ftatute of IF eftm. 1. may bail perfons convidled be¬ 
fore thrtn of homicide by taifadventurc,' or felf-defcnce, 
the better to enable them to purchafe their pardon. * 
Cromp. 154. a. II. P. C. ioi. F. N. B. 246. S. P . C\ 

* 5 - 

Allb it feems that in diferetion they may bail a perfon 
convidled before them of manflaughter, upon fpecial cir- 
cumftances, as if the evidence igainft him were flight, 
or if he had purchafed his pardon. H. P. C. joi* 
Cromp. 153. • . 

The court of B. R . bails ip all cafes, and may bail 
murder, be. If a man is foun^ gtiiky of murder by the 
cBroncr’s inqueft, yet B. R. may bail him; for they may 
examine into the depofitions taken by the coroner. 1 Salk. 
104. But if a criminal be indidled of murder, the court 
will not bail him, though upon affidavits of evidence 
which might difeharge the profecution : nor when a per¬ 
fon is found guilty or any crime’ by the grand jury, be- 
caufe they cannot have notice what evidence was before 
the jury, which by their oath they are obliged to conceal. . 
1 Salk. 104. And 

Here it mutt be obferved, that with refpedl to tho 
nature of the offence, although this courtis not tied down 
by the rules prefembed by the flat, of Weftm . 1. yet it wUl 
in diforetion pay a due regard to thole rules, and not 
admit a perfon to bail who is exprefly declared to be ir- 

replcvifable. 



B A I 


B A I 


replevifable, without fome particular circumftances in his 
favour. t % Jnft* iS5» *86, 189. H.P.C. 104. i 
61. 3 Bulft. 113. a Hawk. ?. C. 113, 114, 5 JWW* 

45 And therefore if a perfon be attainted of felony, or 
convidcd thereof by verdia general or fpecial, ornqto- 
rioudy guilty of treafon or tnanflaughter, fs tc. by his own 
confcffion !or otherwife, he is not to be admitted to bail 
wi^bout fomc fpecial motive to induce the court to grant 
"it. 90* Dyer 79. I Bulft* 87. a Hawk* P ; * 

The defendant bfing indited for murder at the quarter 
felons, and dm iiuliAxnent being removed into B* R* by 
certiorari, the defendant appeared, and pleaded Not guilty, 
and he moved to be bailed, which the court granted* 
being Satisfied by federal affidavits that there was good 
reafon for it. tjo* 2^2, . . , , ‘ 1( 

The defendant was indited for murder, and thejriaH 
coming on, the frtfiettor pledged, that then bad been 


nofgone, yet th# delay being „ . 

tor, we party ww bailed j bufr-gy Criie J. If Ae 
labouring tl»e j«ry bad been pK>v^-WfWwntur» be 
would not be bailable. Btlfi- *5* , 

The jury on an indiAment of mrder found. zJfitM 
writS, whereupon the court ’were divided, two againn 
one, nnd thereupon theprifoaer moved to be baited, but 
»ll the court denied itj and as for the verdiA there war a, 
<m« admifart, and the matter adjourned, iurd; the pn- 
foner carried away in cuftody. at 

Formerly perfon* committed fpr . . . „ 

command, or order of cowicil, wertw* Jto be deHwted 
without trial, (Be. But 4 4 laid fefe feegkfeof 
has power to bail in »U cafes Pf 

the opinibn of the judges in tho hohfe'pf’’ in 
Zachary Croflon'fi cafe; . V ; . ■' J * ; 

Upon a commitment of either hemfe of 
‘ when it Hands indifferent on the return of-ttoMe* &rpm 
whether it be legal, or not, the court of 3 >R* m%bt 
not to bail a prifoner ; but when it spears mbe illegal, 
they may it, as well as pn an unwarrantable comnut- 
ment of the king and council* a Hawk- no. And a 
perfon committed for a contempt, hy ^rdet ofmtherhtmfe 
of parliament, may be difeharged after ^dsAb* 

lutiqn or prorogation, which determine alj ordew cf pany 
liament: alfo ’tis laid on an impeachment, when tie: par* 
foment u not fitting, and the pwty hu* bfen long, in 
nrifon. B* R. may bail him* The court of 8* a* bath 
|aikd perfon* committed to the Fleet Fn>«by the Lord 
Chancellor; when the crime of commitment w»«ot 
mentioned, or only in general terms, * Hmuk. 

f C til. And JB. R. having the control of all inferior 
courts, mw at; their difcredon M uny perfon nnjuftly 
committed by any of thofe courts. In admitung a per- 
fonto Win the court of B, fi. forfitom>&‘- nfeveral] 
recognifance is entered into to the king* a certnmtorn 
from each of the tail, fe*t fe, prifento.A# *PP«f»t» 
certain day, (Be. And alfo that the Wfoa^bo foble 
for the default of foch *ppe*rance, body for^ody, . And 
it is at the dtferetionof juftice* of the peace, in adnuttuig 


auv perfon to W for felony, to trite the recognifenee in 
’ a certain fern, or body, for body: but wfor* a perfon u 
tailed by any court, (Be. % • enmeof an tnMorna- 
tnre, the recognlfence ongto fo b* only tn » fori* {fon 
of money, and not body for body, a fifew*. 115. Ami 
the W are » be bound in double the fern of tbe cn- 
Whew perfon* aw hound body for body. If the 
offender doth not appear, whereby ^ ** 

forfeited, the tail are n^ fobk^ W ^ pnmihment » 
which the .principal would be wtj*rig«l tt found grilty, 
but only tt be fined, (Be. Weed t Infi. 618. . .If jfit 
fofpeft fee prifoner will fly, they may carry him. before 
a juftice » find new fared** j or to be commuted w. their 

di The^coorts ^ Bttub Cmmn Pleat and Btt- 

tbtaatr, in term time, and the.GS anetry in feetwm or 
vacarion, may tail perfon* by the habeas terpttt adt; but 
not fob as afo eofoadfoed for twafop, or. felony fpejially 


/ 


•xprefifed' In the warrant of commitment; unlefs it be 
where a Scffions is pall from the time of commitment of 
the prifoner, without any profecution ; when he may be 
bailed . And 8s R. will not admit a perfon to bail on the 
habeas corpus Hatute, on commitment for treafon or felony, 
without four fureties. The court of j?. R. may bait 
perfont committed by the king’s fpecial command, or by 
the privy council, on the like cirCumftances upon which 
it will grant bail on other commitments: this is where 
the crime is Specified in the warrant of commitment; 
and wherever any <pomxnitment bv the privy council hath 
Ootexpreffed with Tome certainty the crime ailed ged again ft 
the party, it has been ufual to admit him to bail on his 
habeas corpus t % Hawk. P. C. 107, 109. See St at. 

16 Car. 1, cap. 10* But concerning bail on habeas corpus, 
foe title fjpabeaft C^ipue. ( 

To itefufe bail when any one is bailable ; or to admit 
any to bail who ought not by law to be admitted, or to 
take Header beat, is punilhabie by fine, life. 2 Infi. 291. 

H. P. C. 97. And fee farther, 3 Edw. 1. c. 15. 27 

Bdms. 1/ St* 1. e. 3. 4 Edw. 3. e* 2. I ^ 2 P. & M. 
c. 1^1 31. Car. 2. c. 2. 

No perron lhali be bailed for felony by lefs than two, 
and it is fakf not to be ufual for the Bench to bail 
a man on a habeas corpus, on a commitment for treafon 
or felony, without four fureties; thefum in which the 
Sureties are to be bound, ought to be never lefs than 40/, 
for a capital crime j but it may be higher in discretion* 
on confidetation of the ability and quality of the prifoner, 
and the nature of the offence 3 and the fureties may be 
examined on oath concerning their Sufficiency, by him 
that takes the bail\ and if a perfon be bailed by infuffi- 
dentfuretics, he may be required either by him who took 
the bail, Or by any other who hath power to bail him, 
co find better furenet, and on his refofitl may be nommit* 
tod 1 for infofficient fineries Ore al none. 2 Hawk* P. Q. 
%$■* H* P< C* 97 , 

But juftices muff take cam, that under pretence of dew 
mahding faff eient Surety, they do not make fo exceffive 
a demand, as in effect amounts to a denial of bail ; for 
this is looked upon as a great grievance, and is complained 
of as fuch by 1 W. VS M* fiff* a. (the 3Bill of Rights) by 
which it is declared, that exceffive bail ought not to be 
required, a Hawk. P. C* 89. 

If where a felony is committed, one is brought before 
a juftice On fufpicioh, the perfon fufpc&ed is to be bailed, 
or committed to prifon $ but if there is no felony done, he 
may be difeharged. H* P* C. 98, 106. 

tttilf#, fbmhms) Prom the French word bay/if, that 
is, preefe&Us provincia, and as the name, fo the office it- 
Self was anfwerable to that of France 5 where there are 
f eight parliaments, which are high coqrts from whence 
| there lies no appeal, and within the precin&s of the 
foveral parts of that kingdom which belong to each par-* 
liam ent there are feveral provinces to which juftice is 
mihifired by certain officers called bailiffs : ana in Eng-* 
land we have Yevend counties in which Juftice hath been 
adminillred to the ilftabitants by the officer whom we now 
call fieriff or <vifcount, (one of which names defeenda 
ftom the Saxons , the other from the Normans ,j and tho* 
the fheriff is not called bdliff, yet 'tis propabie that was 
one of his names aff°, becaUfe the county is often called 
ballinta : as in the return of a writ, where the perfon is 
not arrefted, the fheriff faith, Infraneminatus A. B. non eft 
inventus in balliva mea, IS*. Kitch. Ret . Brev. fol. 285. 
And in foe ftatute of Magna charta x cap. 28, and 14 Ed. 
3. c. 9* the word bailiff feems to comprne as well fiieriffs, 
as bailiffs of hundreds. As the realm is divided into 
counties, fo every county it divided into hundreds f 
within which in ancient times the people had ju|)ae mi- 
ntftred to them by the foveral officers of every hundred, 
which were the bailiffs, as thofe officers do in France and 
Normandy, Jmhqf chief officers of juftice within their pre- 
cinau.i Cufiu Mr. of Nomand. cap* 1. And it appears by 
Rraflon, tradl. 2% cap. 34.) that bailiffs of hun¬ 

dreds tnlghf uackaudy hold plea of appeal and approvers; 
but fthce that time the hundred courts, except certain . 
franchifes. are fwallowed in the county-courts; and now 
the bailiff* name and office « gwwn into contempt, they 
being generally officers to ferve writs, VSc* within their 
Cc liberties, 
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liberties* Thoi^gh in other refpcd&, the name is ftHl 4 n An Appointment of a Bailiff of a Manor, 

good eflocm ; for die chief magiftrates in divers towns, 

are called bailiffs; and fometiroes the pepfons to whom W/* Now all men by thefoprefonts, That I tV. B f 0/Sec: 
the king’s, cattles are committed are termed huiBffs ,;*s the Efq\ lard of the manor of D. in the county ofO. 

bailiff of power Ctftk, 13 c. Have made, ordained, deputed and appointed, and ty thefe 

O 7 the ordinary bailiffs there are feveral forts, viz. prefonts do make, ordain, depute, and appoint J. G. of. Sec, 
bailiffs of liberties \ iheriffs bailiffs ; bailiffs of lords of my bailiff, for me and in toy name, and to my ufo, to colhB 
manors; haijdfft of husbandry, /bailiffs of liberties and gather, and to afo, require, demand and receive*/ all 

are thofe bailiff who are appointed by every lord within and every my tenants, that have held, or enjoyed, or uowftb, Or^ 
his liberty, to execute procefs and do foch offices therein, hereafter jbal{ hold orenfoyany m^ftkagos, lands , or tenements, 
as the betilff errant doth at large in the county ; but from , by or under me, within my /aid manor of D. edl tents, 
bailiffs errant or itinerant, to go-up anh down the county and arrears of rent, her tots, and other /befits, that now are, 
tp ferve procefs, are out of ufe. Bailiffs of liberties and or hereafter pail become payable, dp* mhing or belonging do 
franchises, are to be fworn totakc mftrefles, truiy im- me, within the fond manor j and in default of payment rhere- 
prmel jurors, make returns by indenture between them of, to diftrain for the fame from time to time, and fotch diftreft 
and (heriifs, 13 c. and fhall be punithed for malicious or dijbejfos to impound, detain and keep, until payment be 
diitrefles, by fine and treble damages, by ancient ftatutes. made of the Jaid rents and preps, and the arrears thereof* 
Vide 1 a Ed* 2. St* 1. c. 5. 14 Ed. 3. St. I. c. 9* 20 Ed. And J do aljo further impower and authorize the jaid J; 6. 

3. c. 6. I Ed. 3* St. 1. c. 5. 2 Ed. $. c« 4. 4 Ed. 3. to take tare of and infoe# into edl end every my mtffuagee, 

c. 9. 5 Ed. 3. c. 4* n //. 7. e. 15. 27 ,H. 8. c. 24. lands and woods, Within the /aid manor, and to tabs an 

3 Geo. 1. c. 13. §. 10. The bailiff of a liberty, may at count of edl defe&s, decays, ypafies^ foils, trcfpaffes, or 
make an inquiiition and extent upon an (legit: the fheriff other mifkmeanors, committed or permitted within my /aid 
returned 911 a writ of efegit, that the party had not any manor, or in any meffuages, lands or woods there j and pom 
lands but within the liberty of St. Edmunds Bury, and time to time, to gjvejyef a juft and trite account in writing 
that J. S. bailiff there ,had the execution and return of thereof: and fhgff m to a& and do all other things that to 
all writs, and that he inquired and returned an extent by the office jff of the /aid manor belongs and apper* 

inquiiition, and the bailiff delivered the moiety of the tains, during my wuhsndpUafure. In witnds, t3c. 
lands extended to the plaintiff, who by virtue thereof 

entered, 3 c. and it was held a good return. 3 Cto. Ret. HfcitflBrtki (baBmm) Is not only taken for the county; 
319. Thefe bailiffs of liberties cannot arreft a man witn- but fignifies generally that liberty which isexempted from 
out a warrant from the (he riff of the county : and yet the the iheriff of the county, over which the lord of the liberty 
Jheriff may not enter the liberty himfelf, at the fuit of a appointed a bailiff with fuch powers within his pre- 
fubjed, (unlefs it be on a quo minus, or capias utlagatsm) cinet, as an under-foeriff cxercifeth under the fheriff of 
without claufe in his writ. Non omittas propter aliquant the county; fiich a* the bailiff of WefominfoeTi t3c. St at. 
libertatem, 13 c. If. the Sheriff, 13 c. enters the liberty ffj £Iist.tap. la. Wood's Inft.266. 
without fuch power, the lord of the liberty may have an * (from bailltr, to deliver) Is a delivery of 

a&ion again ft him ; tho’ the execution of the wtit mdy ‘ things to another, fometimes to be delivered back to the 
Band good, x Vent. 406. 2 Info. 433. bailor that delivered them, femetime* to the ufe of the 

Sheriffs bailiffs are fuch who are Servants to ffierififtof bailee to whom delivered, indfometimes to a third per- 
counties to execute writs, warrants, 13 c. Formerly bai« fon. This delivery is called a bailment t which may be 
liffs of hundreds were the officers to execute writs $ but pnple, or general, as to ke 4 p for ray ufe; or J/edal, or 
now it is done by fpecial bailiffs, put in with them by the conditional, to be redelivered wheh money is paid, 13 c. 
jheriff. A bailiff of a liberty is m officer which the court The leaching under this head is well exemplified in the 

takes notice of; though a Ihcriff’s bailiff is not an officer cafe Of Cqgi and Bernard, which was thiis-The de- 

of the court, but only the Iheriff himfelf. Pafoh. 23 fondant duS undertake to remove a quantity of brandy 
Car. x. j B. It. The arreft of the (herlff’s bailiff is the from Brook* t Market to Water Lane * and by reafon of his 
arreft of the iheriff;, and if any refcoua be made of any negled one of the calks broke ; and on Not guilty, a 
perfon arrefted, it fhall be adjudged done to the iheriff: verdict was for the plaintiffs and in arteft of judgment 
alfo if the bailiff permit a prifoner to efcapc, a&ion may two 1 exceptions were taken : iff, Becaufc in the declara- 
be brought againft the iheriff. x Info . 6x, 168. Sheriffit tion he was not lltdgcd to be a common porter. 2dly, 
are anfwerable for mifdemeanors of their bailiffs ; and are Becaufo it was not averred that he had a reward, 
to have remedy over againft them. 2 Info. 19. And the My lord chief juftice Holt in his argument on this 
court of B . R. will punifh bailiffs that mifbehave them- cafe enumerated fix fpeciei of bailment*, 
felves in executing procefs, 13 c. The firft is a bare an<j naked bailment to another, to 

Bailiffs of lords of manors are thofe that colled their keep for the ufe of the bailor, which is called depfotum. 

rents, and levy their fines and amercements; but fuch a 2. A delivery of goods to another which are in them- 

bailiff cannot diftrain for an amercement without a fpccial felves ufeful to keep, and thefe are to be reftored again 
warrant from the lord or his ilewafft. Cro . Mix 698. in fpecie, which is called actommedatOM. 

He cannot give licence to commit a trefpafe, as to cut 3. A delivery of goods for hire, which is called heads 
down trees, 13 c. though he may licenfe one to go over or tonduBio. 

land, being a trefpafs to the ^offeffion only, the profits 4. A delivery by way of ple%C, which is called vadium. 

whereof arc at his difppfal. Cro . Jot. 337, 377. A bai- 5. A deliveiy of goods tb brcarried for a reward. 

Uffmzy by himfelf, or by command of another take cattle 6. Such a deli very as here in the cafe at bar, where the 

damage-feafant upon the land. 1 Danv. Abr . 685. Yet goods are delivered to do fome abOnt them, ai the 
amends cannot be tendered to the bailiff, for he may not carrying, and without a rdfrarg which ifr called mmtda- 
accept of amends, nor deliver the diftrefe when once turn, by Bra&on, hb. 3. xOo* In Englifi , an acting by 
taken. 5 Rep. 76. Thefe bailiffs may do any thing for commiffion. 

the benefit of their mafters, and it fhall Hand good till As to the firft, if a perfon out of kindfceft keeps the 
the m after difagrecs; but they can do nothing to the pro* goods of another, he fhall net be anfwerable if they be 
judice of their mafters. Lin. Rep. 70* ftolew, without there be a particular default in him: 

Batufff 'tf courts baron fummofl thefe courts, and execute and adly, fuch a baHee is not chargeable Tor a common 
the procefs thereof; they prefent all pound breaches, cattle- neglett, for it snuff bd a grdfe negfoS for which he fhall 
ftrayed, 13 c. Bailiffs of bufiarnhy art belonging to pri^ be liable. 

vate men of good eftates, and have the difpoihl of the 2. A lendinggr^Vtoufe forhis advantage; there the 
under-fervants every man to his labour; they alfo folL borroweris ftritUy bound to keep it^ for if hebe guilty 
trees, repair houfes, hedges, and colled the profits of the leaft neglect he fhall be anfwerable j as if I fohd a 
of the land for their lord and matter, for which they a horfe to go to the Norfh of England, and he goes to the 
render account yearly, Z 3 c. Befides thefe there are alfo * Weft, and the horfe is Hole, he fhall in that cafe be charge^ 
bailiffs of the fvrefo , of which you may read Manwood, able; for if he hud gone as I dire&ed, thehorfe, perhaps, 
part 1. pag. 113 . would not have been ftolen ; this fort ef bailment is men- \ 

2 tioned 
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tidned in ^raStongg. 1>uf in ftus cafe* if (he horf^Wl 
bdfen in |he ftajfte of th& haiic^ and rtoien thence , without 
his drfaiitf/as perhaps tKcthievesmight firtt haveboUtd 
the bailee, ,and (hen have taken top horfe, he (hall, not be 
’anlwerible; bbt if lie left the i|ablp door open* he foa^l 
for that hrgleft’lje anfwcrablc; Mr agon fays he Ought; fa 
take the utThoft care, blue in no pfece fays he Ihall .bO f 
charged where hodefaultwas (u him, ... * 

3. \Ls to t%e third bailment, where goods are hired offt 

for a reward,, Bratton 6*t< lays, the hirer is t take all! 
Im^glhable care, and to reftorc them, at the time* andho 
h boixhd v t0 fdch a care as a diligent m after of a family 
nfeth to his family 9 which cark if he fo ufeto, hejlhall! 
hot be bolind jnovvtoe jmoft aiiiggpt man is liable to be; 
’robbed, and toerefore I cojlif;^,. that if he be fo carcfijl* 
is according to BraBons definition, and be robbed* he 
lhall not be,liable. . , 4 . , 

4, If ffibds be pawned, the pavfnce has a fpecial proper* 

by, Which is 'iii nature of a ftfcur^ty to compel (he ptwner 
to pajr; and if the goods be the worfe for ufiog*the 
pawnee mult hot ufe mem, as clothes, &c. but if they he 
not the worfe for tiling, he m$y ufe them at his peril s 
Is jewels pawned to a la' 4 y, and flie keeps them in a boa, 
and they are ftoleh, ihc mail hot be charged ; but if foe 
goes abroad with them , to a play* ap^hron they, .are 
Holen, flfe IJiall fa ahfwerable, ; adly^lKhe pawnbroker 
be at charge in keeping of them, as if it were a hbrfr, 
and he giyes it meat, he may ufe it for his .realoliable 
Charge he has been at. Bration gf. If ,a creditor takes 
a pawn, he is bound to failure it upon payment; but if 
he, notwith(landing all diligence jofe it, he fhall how** 
foever recover bis debt, 29 AJf. pi. 28. for the jaw does 
not lay upon him an obligation to keep againft all acci¬ 
dents ; but if the money be fenced* and he after, dc* 
tains, and then it is loft, he (half then be liable, for he is 
then a wrong-doer, and his,keeping it afteris toepcc4fton 
of its beihg holen* and he is then aniwerable at all 
events. 4 

, 5. Goods to be carried for a reward. 1 . If you deliver 
them to a publict or ctommoncarrier, and they are fto* 
len, he mult be liable, for the law charges him at all 
events; but yet the a£t of God, or the enemies of the 
Queen, may exciife, and this is a political inftitotion by 
the laws'of England, that people may be fafe in their deal¬ 
ing ; for otherwise earners, that are frequently trufted 
with things of greateft value, Would be often tempted 
to confederate with thieves. 2$%* But he who has a 
particular private employment, though he has. a reward, 
yet he is hot bound againft all events, as a faftor or a 
bailiff, if they do to the beft of their power; and that is 
Soutbeott’s cafe, and He is bound no otherwife than as his 
mailer him (elf XhouldL do; for it were unjuft to charge him 
With what he cannot prevent. . * 

6 . To this point; here,is a man not eatrufted to keep, 
but to carry, and not to have, any thing for his pains, and 
through his negligence mifearries, though, he be to have 
nothing, yet it appears there was a negleft, and for that 
reafon he is chargeable ; but jf the goods had been mif- 
tifed by a third peribn in the way as he carried them* and 
without any negleft of his, I hold thfft he Would not. then 
be liable, bccaufe he had nothing for a reward. , In this 
cafe the court refolved that die plaintiff ibould have 
judgment. 1 New Air* 243. Cotqyn. ^33, S. C. 
Ld. Raym. 909, S. C. „ 

Upon bailment or delivery of goods, thefe things «|e. to 
be obferved : if they are delivered to a fnan to be lately 
kept, and after thefe goods arefalcnifam him; as he 
undertook to keep them fafely,^ this ihall not excufe him i 
but if he undertook to keep them as his own, he ihall be 
etftufcd. % ‘ 

If a nian 
is all ohe^ 
kce^ 

negligence ; 
them, he 
intereft in them! 



tout arife from his own 
4 je unftertafcing being only to keep 
not to ufe them as though he had an 


goods, tp another to 
.aodthis is called a 
fpecM bailment, in which the bailee doth undertake for. 
£0 more than for his diligence in the keeping of them 



and has no manner of safe of the thing to Jiim Committed, 
but khe naked,pofteflion only. Co. Lit* 89. m 4 Co. 
&3» l» & Stud. 129* : < 

. If where goods are delivered to one as^upledge, they 
.are ftoden from him, aft ion lieth not againft him ? fottaufe 
hfi hath a property in them, end therefore ought to keep 
them no othorwife than as . his.own. Co. Utt* 89, A 
manleaves a ohdl locked up pith another to be kept* 
and doth not .make known to him what is therein; 
if; the cheft and .goods in it are ftolen, the perfon who 
.Reeked them flwfl not be charged for the fame, for he 
;W’*W not trailed With them-, Ibid. And what is faid 
aSuto ftealing.is to be underftood of all other inevitable 
accidents: but it is neceffary for a. man that receives 
goods to be kept* to receive them in a fpecial maimer* 
via ,, to be kepu as his own, or at tor peril of toe owner. 

'k Lill, Air* 193,104. The cafe of a carrier, inn-keeper* 
is different; tor as they have their hire, and thereby 
implicitly undertake the fafe delivery of the goods in- 
truffad with them, they jhall anfwcr the value if they are 
ftolen from them, x Roll. Abr. 338. But*—* 

If money it delivered to A. to keep generally, without any 
conhderation-or reward for fa doing, if A. it robbed , he h 
.difebarged, and the owner ihall bear the Jofs. Ruled up** 
on cv.dencc per Ld. Pemberton. 2 Stow. pi. 166. 

If I deliver iqo/. to A. to buy tattle, and he beffows 
Sol. of it in cattle, and I bring an aftion of debt for all, 

I Ihall be barred in that aftion for the money bellowed 
and charges, &c. but for the reft I Ihall recover. Hob. 
207 . 

If one deliver his goods to another perfon, to deliver 
pver to a ftranger; toe deliverer may countermand his 
power, and require toe goods again, and if toe bailee 
ref ufe. to deliver them, he may have ah afticm of account 
for them. Co. Litt . aj86. 

If A* delivers .goods to 3 . to he delivered over to C. 
C. hath the property, and C. hath toe aftion againft B. 
for B ., undertakes for the fafo delivery to C. and hath no 
property or intereft but in order to that purpofe. t Rol. 
Air. 606. 

But if the bailment were not on valuable confidera* 
tion, the,delivery is Countermamlable ; and in that cafe, 
if^, toe bailor bring trover, he reduces the property again 
in himfelf, for the aftion amounts to a countermand of 
the gift; but if toe delivery was on a valuable considera¬ 
tion, then A. cannot have trover, bccaufe the property is 
altered, and in trover toe property muft be proved in the 
plaintiff. 1 Bulfi. 68. 

If goods be bailed to bail over, on a confideration prece¬ 
dent, on bis [part, to nvbem they ought to be bailed, the bai¬ 
lor, can’t countermand* it; otherwife where ’ris voluntary , 
and without confideration. But where ’/** in confideration 
of a debt , it is not countermandable; otoerwiie if it be 
to fatisfy the debt of another 5 per Egerton . 1 Leon. 30. 

pi 3 6 - 

, And where a man delivers goods to another to be re¬ 
delivered to toe deliverer at luch a day, and before the 
bailee doth fell toe goods in market overt 5 toe bailor may 
at the day feize and take his goods, for toe property is 
not altered. Gedb. 160. * 

If A. borrows a hozfe to ride to Dover , and he ridCt 
out of his way, and the owner of the horfe meets him* 
he cannot take the horfe from him; for A. has a fpecial 
property in the horfe till the journey is determined; and 
being in lawful poffeflion of the horfe* the owner cannot 
violently feize and take it away* for the continuance of 
all property ia to be taken from the form of the original 
bargain, which in this.cafe was limited till the appointed 
journey was ffnilhed. Telv. 172. 

But if A* borrows a horfe to go to Dover, and goes to 
other places, .the owner may have an aftion on the cafe 
againft him for exceeding the purpofes of the loan ; for fo 
fa^it ip a leoftfand fallacious abufe of his property; but 
no, general* aftion of trcfpafs* bccauie it is not an open 
and violent ihVftffoa of it. «i RoL Rep. 128. 

As to borrowing a thing periihable, as corn, wine* or, 
money* or the like* a man muft, from the nature of the 
thing, have an absolute property in them 5 otherwife it 
could not fupply tlie ufes for which it was lent, and there¬ 
fore he is obliged to return fomething of toe fame fort, 

die 
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the fame in quantity and quality with what is borrowed. 
Dr. & Stud. iao. . , ’ , . 

If one delivers a ring to another to keep, and he breaks 
and converts the fame to his own ufe j or if I deliver my 
Iheep to another to be kept; and he fuffers them to be 
drowned by his negligence ; or if the bailte of a horfc, or 
goods, i$c. kill or fpoil them, in thefe cafes afikion will 
lie. 5 Rep. 13. 15 £. 4. 20. £. 12 ff. 4. 13. 

If a man delivers goods to another, the bailte ihall have 
a general a&ion of trelpafs againfl a ftranger, becaufe he 
is anfwerabie over to the bailor ; for a man ought not to 
be charged with an injury to anothef, without being able 
to retire to the original caufe of that injury, and in. 
.amends there to do himfclf right. 13 Co- 69. 14 Ben* 

4. 28. 25 H. 7. 14. 

If a man bail goods to erne, to bail over to another, 
and the bailee, contrary to the trull in him, doth not de¬ 
liver but convert them to his own ufc ; he Ihall be charge¬ 
able both to the bailor, and him to whom the goods ought 
. to have been bailed. t Bulfi. 68, 69; 

Vide on this fubjeft of bailment, Bath Ni. pri. 47. Black. 
Com . 2. <v. 452. 

'Ufolirtium A poor infolvent debtor left bare and naked. 

■ . B airman qui debet fieri, jurabit in curia quod nihil 

habet ultra 5 folidos & 5 denarios. Slat. Will. Reg. Scot, 
cap. 17. . 

fl&UbctS, Making bread under weight, deficient ingood- 
nefs, fcfe. the fame may be feized by juftices of peace, 
\$c. and penalties are inflicted by Stat. So for felling 
their large bread at higher price than fet. Vide 51 H. 3. 
St. 6. Ord. pro pifior. c. 2. 8 Ann. c. 18. 1 Geo . 1. c . 20. 

5 . 5. &c. 3 Geo . 2. e. 20. §. 2. , By the Stat, 22 G . 2. 

c. 46. Bakers are to mark on every loaf expofed to fale, 
as white bread a large W. as wheaten bread a large 
W. H. as houfehold bread a large H. under the penalty 
of 2os. See Mayors. See Bread. 

UfoUcatUfcr, or baldaktnifer, i. e. A llandard bearer; 
’tis mentioned in Matt. Pari/. Anna 123 die Balca- 

nifer, qui ut alii, qui ceciderunt, cruenti/fimam de fe reUqutt 
bofiibus <vi&oriam, c $c. 

Il&liconieo, Or open galleries for people to Hand and 
behold things, to be to houfes in the chief ftreets of Lon¬ 
don four foot wide, fcsfc. Stat. 19 Car . 2. e. 23. 

I&alej (FV.) A pack, or certain quantity of goods or 
merchandize ; as a hale of filk, cloth, &c. This word is 
ufed in the ftatute 16 R. 2. and is ftill in ufe. 

ttaietlger, By the Stat. 28 H. 6. c. 5. feems to have 
been a kind of barge, or water veffel. But elfewherc it 
rather fignifies a man of war.— Tandem pent Joins fugiene 
in balengario. Wolfing, in R. 2. Hoftes armawerunt 
quinque vafa bellica qualia balingarias appellamus. Ibid. 

Hfrlleitga, A territory or precindl. Chart e Hen . 2. See 
Banmm & Banleuga. 

fl&aUftarlllD, A balifier or crofs-bow man. Gerrard de 
la War is recorded to have been baliftarius domini regis , 
&c. 28 & 29 Hen. 3. 

H&atllWj Is expounded to fignify jurifdi&ion. Co. Lit . 
i° 5. 

HBalibO nmobetlbo, A writ to remove a bailiff from his 
olRce, for want of fufiicient land in the bailiwick. Reg. 
Orig . 78. For if a iheriff •chufe one to be bailiff of a 
hundred; or if the lord of a liberty ele& one to be bailiff 
of the liberty, who hath not land fufiicient in the county 
to aniwer the king and his people, according to the ftatute 
of Wefimin . 2. then this writ Ihall be fent to the iheriff to 
difeharge fuch bailiff, and chufe another in his place. 

10 alhcr», Are delivered from the word balk, becaufe 
they Hand higher, as it were on a balk or ridge of ground, 
to give notice of fomething to others. Shep. Bpitom . vide 
Conders r . ' 

Hf$al!Snce of Vvabe, A computation of the value of all 
commodities which we buy from foreigners, and on the 
other fide the value of our own native products, which 
export into neighbouring kingdoms; and the difference 
or excels between the one fide and the other of fuch ac¬ 
count or computation is called«the balance of trade: which 
excefs can be anfwered by us in nothing but our coin or 
bullion. The overplus of goods brought from our colo¬ 
nies in America , and other foreign parts, with which we 


fupply our neighbours, is computed in time of peace at 
lead to ballance our trade. r> 

UlttM, Signifies fcopis expurgare. ’Tis mentioned 
Piet a, lib% 2. cap. 87. ’,, ' 

tttallftfMs gravel Orfand to poife ihips, and make them 
go upright: and ihips and veifels taking in ledlaft in the 
river Thames, are to pay fo much a tan to Trinity ho ufe 
Deptford ; who ihall employ ballafimen, and regulate then;, 
and their lighters to be marked, iSc. on pain of 10 L Stat . 
6 Geo . a. e. 29. ^ 

UMlittm, A (ort of fortrefs or bulwark— —Esm civi- 
tatem cum exteriors ballio cafiri bellatorum fuorum infultibus 
occupavit. Matt. Weftm. Anno 1265. 

ibatl, or bans, (from the Brit, ban, 1. e. clamor) Is a 
proclamation,or publick notice; any publick fummons cyr 
edict, whereby a thing is commanded or forbidden. It is 
a word ordinary among the feudifts; and there is botji 
bannus and banmm which fignify two feveral things. This 
word bans we ufe here in England, cfpfecially in pubfiihing 
matrimonial contracts, which is done in the church bc r 


fore marriage, to the 'end that if any man can ipeafc 
again ft the intention of the partied either in rejpedl of 
kindred, precontract, or for other juft caufe* they may 
take their exception in time, before the marriage is con- 

_„ J J ■ ^.1 ■ _ __ f_ T* , /• . . « 


this ceremony is omitted; and minifters are not to cele¬ 
brate matrimony between any perfohs without a licence, 
except the bans have been firft publiihed three feveral 
times; upon pain of fufpenfion, hfc. Can . 62. See the 
Stat. 7 tsf 8 W. 3. c. 35. See marriage and Stat. 26 
Geo. z. c. 33. 

IBancaie, A covering of cafe and ornament for a bench, 
or other feat; mentioned in the Montsfiicon, Tom. 1. fag. 
222. 

Item, (from the Sax. bana, a murderer) Signifies 
deftrudion or overthrow : as, I will be the bane of fuch 
a man, is a common faying; fo when a perfon receives a 
mortal injury by any thing, we fay, it was his bane; and, 
he who is the caufe of another man’s death, is faid to be 
le bane, 1. e. a malefactor. Brafl. lib. 2. traSi. 8. cap. 1. 

Mmmt, (banerettus, miles vexillarius) Sir Tbo. Smith, 
in his Repub. AngL cap. 18. fays, is a knight made in 
the field, with the ceremony of cutting off the point of 
his ftandard, and making it as it were a banner, and ac¬ 
counted fo honourable, that they are allowed to diiplay 
their arms in the king’s army as barons do, and may bear 
arms with fupporters. Cambden, in his Britan. foL 
109. hath thefe words, baneretti, cum vaffalorum nomen 
jam defierat, a baronibus femttdi erant ; qui bus inditum 
nomen a mexillo ; conceffum Hits erat militaris *uirtutis ergo , 
quadrato ntexillo ( perinde ac baronet) uti, unde Cff equites 
vexillarii a nonnullis •vocantmr, &c. ’Tis faid that they 
were antiently called by fummons to parliament: and 
that they are next to the barons in dignity, appears by the 
ftatute 14 R. 2. c. 11. and 5 R. 2* Stat. 2. cap. 4. Wil¬ 
liam de la Pole was created baneret by K. Edward the 
Third, by letters patent, Anno Regni Jui 13. And thofe 
bantrets, who are created fub *vexil(is regiis, in exerettu re- 
gals, in aperto hello , & ipfo rege perfonaliter prafente, expli¬ 
cate, take place of all Baronets ; as we may learn by the 
letters patent for creation of Baronets. 4 Infi. 6. Some 
maintain that Jenights bantrets ought not to be made in a 
civil war : but Hen. 7. iqade divers banerets upon the 
Cornijh commotion, in the y$&r*l495» See SAden's Titles 
of Honours, f. 799. 

USanftimient, (Fr. lanmjfement) Exilium, abjuratio, is 
a forfaking or quitting of the realm; and a kind of 
civil death, inflicted on an offender: there are two kinds 
of it, one voluntary and upon oath, called abjuration ; 
and the other upon compulfibn, for fiame offence. Stauudf 
PI. Cr. f. 117. By Magna ckarta, none ihall be out¬ 
lawed or banilhed his country, but by lawful judgment 
of his peers, or according to the law of the land. 9 H, 

L r. 29. And by the common law no perfon ihall be 
liih’d, but by authority of parliament; or in cafe of 
abjuration for felony, &c. but this is taken away by 
ftatute. 3 Infi. its* Stat. zt Jac • 1. c. 28. See 4 b - 
juration. \ 

Vast, 
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U&anll, (Lat. bancus, Fr. banque) In our Common law, I. tVbo may be a bankrupt, and by what ads they may 
is ufually taken for a feat or bench of judgment; as Bank become fe. 

kftqy, the King’s Bench, Bank le Common Pleas, the Bench II. Who may take out a commifftcn of bankruptcy, and of 

of Common Pleas, or the Common Bench ; called alfo in the power and duty of commifjioners. 

Latin Bancus Regis, and Bancus Communium Placitorum. III. Of the chujing of affignees, and of their interejl in 
romp. Juft. 67, 91. Jus Band , or the privilege of the the bankrupt's ejiate ; with the manner in which crcdi - 

j>*nch, was anuciuly allowed only to the king’s judges* tors are to prove their debts, 

qu: fummam adminiftrant jmjlitiam ; for inferior Courts were IV. Of the diftribution of the bankrupt's eft ate* 
not allowed that privilege. V. Of the duty, privilege, difcharge, and certificate of 

There are, in each of the terms, ftated days, called the bankrupt. 
dayxm bank, dies in banco , that is, days of appearance in • 

the court of Common Pleas. They are generally at the I. By St at. j Jac. 1. c. 15, A bankrupt is thus de~ 
diftance of about a week from each other, and regulated feribed, viz.. All and every perfon who frail ufe the trade 
by fome fcftival of the church. On forae one of thele of merchandise, by way of bargaining, exchange, barter- 
days in bank all original writs mull be made returnable; ing, or otherwife in grofs, or by Jceking his or her 
and therefore they are generally called the returns of that living by buying and felling, who ihall depart his houfe, 
term. Vide Black. Com. 3 V. 277. or abfent himfelf, or fuffer himfelf to be arrelled for any 

The adjournment day, or firft return day after the trial debt or other thing not grown due* for money delivered, 
of a caufe, and whereon ,the diftrhsgas jurat ores is return- wares fold, or Other good con fi deration 5 or frail fuffer 
able, is called a day in bank until four days after, which himfelf to be outlawed, or go to prifon, or fraudulently 
judgment can’t bo figned. The ufe of which four procure himfelf to be arrefted, or his money or goods at- 
days i.-, that the party, againft whom judgment is $ven, cached 5 or make any fraudulent conveyance of his lands, 
may have an opportunity of moving in arreft of judgment, goods, or chattels, whereby his creditors may be defeated 
if he thinks proper. in the recovery of their juft debts j or being arrefted for 

There is another fort of bank, which figntfics a place debt frail lie in prifon fix months, or more, upon fuch 
where a great fmn of money is to let out to ufe, returned arreft or detention, frail be adjudged a bankrupt. 
by exchange, or otherwife difpofed of to,profit: and a The 21 Jac. 1. c . 19. hath other dcfcription9 of a 
Bank of England managed by a go^tfor and directors, bankrupt ; but they are all declared void by a late ftatute. 
ertublifhed by parliament, with funds for maintaining It is not buying and felling of land, but of perfonal things, 
thereof, appropriated to fuch perfons as were fubferibers; that will make a man liable to be a bankrupt ; nor is it 
and the capital ftock, which is enlarged by divers ftatutes, buying only, or felling only, but both buying and felling, 
is exempted from taxes, accounted a perfonal eilate af- Every one that gets his living by buying and felling in 
fignable over, not fubjc£l to forfeiture; and the company trade and merchandife, may come under the denomina- 
roahe dividends of the profits half-yearly, isle* The t.on of a bankrupt, upon his failing therein. Butadven- 
funds arc redeemable by the parliament, on paying the turers in the Eaft India company, members of the bank 
money borrowed: and the Company of the Bank is to of England, of the South Sea company, and other focieties, 
continue a corporation, and enjoy annuities till redeemed, frail not be adjudged bankrupts , in refpeft of their ftock, 
tftc. During the continuance of the Bank, no body isle* Alfo no perfon concerned as receiver general of 
politick, 1 c. other than the Company, frail borrow any taxes, &c. frail be a bankrupt: and farmers, graziers# 
fiuns on bills payable at demand 5 and forging or alter- Ifc. are excepted out of the Statutes; as buying and feta 
. fug Bank notes, or tendering fuch forged notes in pay- ling is not their only or principal means of livelihood, 
ment, demanding to have them exchanged for money, 14 Car . 2. c. 24. But vide the ftatutes 4 Ann* c* 17. 
Qc, is felony. And officers or fervants of the Company, 5 Ann. c. 22. 3 Geo* 1. c* 12. 5 Geo. 1. c. 24. 10 

that imbezil any Bank-note, &c. wherewith they are in- Ann. e. 15. 7 Geo . 1. c. 31. 3 Geo. 2. c. 29, $ Geo* 

trufted, being duly convicted, frail fuffer death as felons. 2. c. 30. 24 Geo . 2. c . 57. 28 Geo . 2. e* 13. fed. 22. 

Vide the ftatutes 5 fcf 6 and 8 & 9 W. 3. c. 20. and An innkeeper is not within the ftatutes, for though he 
7 Anna-, bV. See alfo 1 Geo. 1. e. 12. and 11 Geo. 1. buys provihons to be fpent in his houfe, yet he doth not 
c. 9. and 15 Geo . 2. e. 13. See Stat. 24 Geo. 2. c. 4. propeily fell it, but utters it to his guefts at no certain 
for enabling the Bank of England to hold general courts price. Cro. Car. 395. And a taylor is not within the 
and courts of directors in the manner therein mentioned, ftatute of bankrupts, becaufe he lives by making of gar- 

2 H 5 nnfecrfi, The money’d goidfmiths firft got the name ments, and not by buying and felling. A froemaker 
of bankers in the reign of K. Charles the Second, as by the hath been adjudged within the ftatutes, as he lives by his 
words of an a& of parliament, anno 22 & 23 Car . 2. ap- credit in buying leather, and felling it again in froes, 

pears,*- Whereas feveral perfons , being goidfmiths, and Uc. And carpenters in London, weavers, dyers, tanners, 

others, by taking up or borrowing great fums of money, and bakers, brewers, vintners, lAc. may be bankrupts : but 
lending cut the fame again for extraordinary hire and profit, handicraftmen, hufeandmen, labourers, £3 c. are not within 
have gain'd and acquired to thcmfelves the reputation and the ftatutes, Cro. Car , 21, Cro . Jac. 585. 3 Mod. 

turns of bankers, bV. thus runs the ftatute: but bankers of 330. It hath lately been determined in the court of 
"late arc thofc goidfmiths and private perfons in whofe King’s Bench that a vidualler, following the bufinefs of 
hands money is depofited and lodged for fafety, to be vidualler only, is not within the bankrupt laws. In the 
drawn out again as the owners have occafion for it* cafe of Perkin v. Predor and Green , vide Wilfon Ref. 

H&atlUtUpt) (bancus ruptus) Is fo called, becaufe when par. 2. fo. 382, tsc. A feme folc merchant in London 
the bank or ftock is broken or exhaufted, the owner is laid may be a bankrupt. If a merchant gives over his trade, 

to be a bankrupt. And this word bankrupt is derived and fome years after becomes infolvent for money he 

from the Fr. banqueroute, which fignifies a breaking or owed while a merchant, he is a bankrupt : but if it be for 
failing in the world: banque in French ic as much as menfa new debts, or old debts continued on new fecurity, it is 
in Latin, and route is she •fame a3 veftigium ; and this otherwife. 1 Vent. 5, 29. 

term isfaid to betaken originally from the Roman menfa- By Stat. 5 Geo. 2. c . 30, fed. 39. Perfons dealing as 
rii, which were fet in publick places, and when a tradef- bankers, brokers, and faftors, being frequently intrufted 
jnan Hipp’d away, with an intention to. deceive his ere- with large fums of money, and with goods and effefts of 
ditors, he left only fome veftigia or figns of his table or very great value belonging to other perfons, are declared 
frop behind him. Cornel. But a bankrupt with us fig- to be fubjeft to all the ftatutes made concerning#**™*///, 
iufieth generally either man or woman; that living by By Stat. p Geo. 2. e. 30. fed. 40. No driver of cattle, 

buying and felling hath gotten other mehs goods into his or any receiver general of taxes, frail be deemed a bank¬ 
er her hands, and hideth himfelf in places unknown, or *upt, . 

in his own houfe, in order to deceive and defraud his An ironmonger, who buys rod iron, or bar iron, and 
creditors. 4 left* 277. caufes it to be worked bp into wares, may be a bankrupt j. 

But for the better underftanding of this head, it will Good. 11* Stone 120. , 

be proper to confider, « . a r , r 
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A falcfman may be a bankrupt. Good. it. 

A nobleman, who hath granted to him the foie im¬ 
porting of cards or glafles, may be a bankrupt. Stone 
120 . 

An officer of the court takes a leafe of the king of the 
foie pre-emption of tin, he is a bankrupt for all debts he 
contracts during his term. Stone 1 20. 

Pcrfons redding abroad may be adjudged bankrupts 
here. Thus 

A man bom in England goes over to Ireland, and 
there trades and buys goods in England, and fells them in 
Ireland , and being indebted in England becomes bankrupt , 
adjudged a ban kruptin England. Raym 375. A gentle¬ 
man of the Temple went to Lijbon, and traded to England 
and broke $ it was adjudged he was a bankrupt by reafon 
of his trading hither and back again, which gained him 
credit here, though lie was out of the realm. Salk. 110. 

A member of parliament is liable to a commiffion of 
bankruptcy, and accordingly on the 23d of January 
1741, a joint commiffion was taken out againft John 
Cafwell and John Mount of London, bankers and partners ; 
and Mr. Cafwell was then a member of parliament, and 
the parliament then fitting; and on the 21ft of May 
1717, a commiffion was taken out againft John Burridge 
of London, merchant, who was alfo a member of parlia¬ 
ment, and the author likewife fets forth a refolution of 
the honfe of commons, bearing date the 16th of Novem¬ 
ber in the 9th year of king George, 1722, whereby it is 
unanimoufly declared, that no copartner in any trade or 
undertaking, was intitlcd to the privilege of that houfe, 
in refpeft of any matter relating to fuch copartnership. 
Dav. 6. And 

By 4 Geo. 3, c. 33. Members of parliament are made 
fubjeft to bankrupt laws$ but not fubjeft to arreft, except 
in cafes made felony by thofe laws. 

The ftatutes relating to bankrupts have been adjudged 
to extend to phyficians, when they have been proved to 
have traded or merchandized, or to have bought and fold 
gpods, effefts, and merchandizes, and accordingly on the 
29th of QBober 1726, a commiffion of bankruptcy was 
taken out againft DoftOr John Lane, a phyilcian in Brif- 
tol, and he was found a bankrupt, on lus being proved a 
dealer in copper and lead. Dav. 9. And every one who 
buys and felts goods and chattels, fcfr. and thereby en¬ 
deavours to get a. living, is, in refpeft of fuch trading, 
fubjeft to the bankrupt laws, any other profeffion that they 
follow, being out of the queftion. 

Private gentlemen may be bankrupts, though never bred 
up to trade, but have only invefted their money in it, in 
order to make better intereft thereof, notwich Handing 
they have never afted or appeared in the trade, or been 
known to any perfons trading with the perfon to whom 
they fo lent the money, or been perfonally concerned in 
the buying and felling any goods whatfoever. See Dav. 
9. And why not ? For if in titled to the profits, they 
ought to be fubjeft to all the confequences of trading. 

A pawnbroker, merely as fuch, is not liable to the 
ftatutes relating to bankrupts, becaufe he does not buy 
nor fell for himfclf, and is only a common lender of money 
at intereft, and the pledges which he fells are for the be¬ 
nefit of the borrower; but if he is in any other way a 
trader, he is then liable to become a bankrupt: for if a 
man hath ftveral trades, and one is within, but another 
not within the ftatutes, he ihall neverthefs be adjudged a 
trader, fo as to make him a bankrupt. 

• With refpeft to the aBs by which a man may become a 
bankrupt, they may be collected from the foregoing and 
following ftatutes, and are briefly thus: 

1. To depart the realm. 

2. To begin to keep his houfe, privately, to abfent 
himfelf from, and avoid his creditors. 

3. T*‘%ffer himfelf willingly to be arreiled for any 
debt, or other thing, not grown due, for money deli¬ 
vered, wares fold. Or any other juft, or lawful caufe, or 
good confideration or purpose. 

4. To fuffer himfelf to be outlawed. 

5. To yield himfelf to prifon. * , 

6. To depart from his dwellin£-houfe, to the intent or 
purpofe to defraud or hinder a juft creditor or creditors of 
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his or their juft debt or duty. Stat. 13 Elite* c. 7. I 
Jac. i. c. 15. feB. 2. , ■ 

7. Willingly or fraudulently to procure himfelf to 
arrefted, or his goods, money, or chattels, to be Attached 
or fequeftered. 

8. To make any frudulent grant or conveyance of his 

lands, tenements, goods or chattels, to the intent, or 
whereby his creditors fliall and may be defeated or de¬ 
layed for the recovery of their juft debts. 1 Jac. 1. c. 
15. feB. 2. ' 

9. Being arrefted for debt, to lie in prifon two mmths, 
after his arrett, upon that or any other arreft, or deten¬ 
tion for debt. 

10. To obtain privilege other than that of parliament. 

11. Being arrefted for 100/. or more, to cfcape out of 
prifon. 

12. To prefer to any court any petition or bill againft 
any of the creditors, thereby endeavouring to inforce 
thfem to accept lefs than their juft debts, or to procure 
time, or longer days of payment, than was given at the 
time of their original contrafts. Stat. 2 1 Jac. 1. c. 19. 
feB. f. 

13. For a bankrupt to pay, fatisfy^ or (fccure the peti¬ 
tioning creditor his debt. Stat. 5 Geo. 2. c. 30. feB. 24. 
Vide Black. Com. 2 V. 478, iffc. 

By 4 Geo. 3. c. 33. Negleftingto make fatisfaftion for 
any juft debt to the amount of 100/. within two months 
after fervice ofTl^d procefs, for fuch debt, upon any 
trader having privilege of parliament, is an adt of bank¬ 
ruptcy. 

If a merchant departs the realm with the confent of his 
creditors, he does not thereby commit an aft of bank¬ 
ruptcy Dav. 30. 

But if a merchant departs the realm to merchandize, 
and becomes indebted, and to avoid arrefts, defers his re¬ 
turn ; this is tantamount to a departing of the realm. 
Stone 123. 

As to keeping of the houfe, ftfr. if a man keeps his 
houfe for a long time, this does not immediately make 
him a bankrupt ; but if he conceals himfelf within his 
h$ufe but for a day or an hour to delay or defraud his 
creditors, he is a bankrupt . Palm. 325. 

If a man denies himfelf to a creditor wilfully, know¬ 
ing he comes for money, and with an intent to defraud 
and delay him of his debt, fuch denials are taken to be 
afts of bankruptcy ; and feveral perfons have been found 
bankrupts on luch accounts. 

But in a petition which came on before the late Lord 
Chancellor Hardwicke, on the 6th of Augufi 1743, lt 
was faid, that the being denied to a creditor was only an 
evidence of an aft of bankruptcy ; but that the 'abfeond- 
ing was the material part of it. Dav. 92, 93. 

A merchant trader indebted, keeps in another man’s 
houfe, or on Ihipboard, adjudged a keeping in his houfe; 
but a withdrawing mail be on purpofe to defraud credi¬ 
tors ; and if a man goes fometimes at large, fo as he may 
be met with one time or other, it will excufe him. But 
this mull be fuch a going at large, as that *tis evident 
he did not intend to avoid his creditors, and muft be a * 
going abroad in the day time, at ufual times of bufinch, 
and in the common and ufukl way. 

Keeping houfe for fear of an attachment in Chancery, 
is no aft of bankruptcy. Stone 123. 

So if a man abfents himfelf for felony , it is not an aft 
of bankruptcy , it not being to defraud the creditor of his 
juft debt or duty*due to him. Dav. 91. 

As to the outlawry, if a jury on»a verdift find a man to 
be outlawed, it muft be proved to be done infraudem are- 
ditorum, or to defraud his creditors. Keb. 11. % Sid. 

69, 114, 176, 

A man may be fo unfortunate as to be outlawed, and 
know nothing at all of the matter, and may afterwards 
come and procure the outlawry to be reverfed $ and if fo, 
it is not an aft of bankruptcy ; and this was determined 
in the cafe of Radford v. Bildworth, &c. above. 

If an outlawry be reverfed for want of proclamations, 
all done in the mean time by the commiffioners, is void j 
but if .it were reverfed for error, contrary. Stone 124. 
Good. 23. » 

As 
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As to lying in prifon upon an arreft, it is (aid, that 
lying in prifon makes a man a bankrupt from the firft 
apeft, that is, from the time of the firft arreft upon which 
he lies i* prifon, and not where he puts in fuificient bail, 
for that might he infinitely prejudicial and miithievous, 
and no man could ever fafcly pay or receive from a trades¬ 
man. Salk. 109. adjudged in B. R. and affirmed in er¬ 
ror. Came v. Coleman. 

But it is held by H&lt C. J. that if a defendant renders 
in difeharge of his bail, and lies in prifon two months, 
he i\a bankrupt from the fir 11 a r re it, not from the render 
only. Salk. 110. 2 Sbo*w. 519. 

Yet in order to make it a compleat aft of bankruptcy , 
his lying in prifon two months without putting jn bail 
ought to be proved, otherwiie a third perion, who may 
he an innocent man, may be affected thereby ; and the 
intention or dehre of any man to be a bankrupt , or to be 
unjult, ought not to prejudice inch innocent ycrion, un- 
lefs an effential faft, which creates an act of bankruptcy , 
is proved againil the perion fo intending to be a bank¬ 
rupt, Dam. 94. 

With regai-d to the bankrupt’s paying or fecuring the 
debt of the petitioning creditor, 

The doing this is declared, fhall be taken to be fuch 
an aft of bankruptcy , that on good proof Inch commit- 
fion fhall be fuperfeded, and tiie Lord Chancellor, C c . 
may, on any creditor’s petitioning, award a new com- 
mitiion. 5,*^ 

And fuch perfon, fo taking or r^eiving fuch goods, or 
fatisfaftion, fhall lofe his whole debt, and the money 
received, and fhall pay the famo to fuch perfons as the 
commiffioners fhall appoint, in truft for the bankrupt's 
creditors in proportion. Sec 5 Geo. 2. r. 30. jeil. 24. 

But if a banker, who hath many peoples money in his 
hands, refufes payment, yet keeps his lhop open, and as 
often as he is arrefted gives bail; by this means he may 
give preference of payment to his friends; and if when 
he hath done he runs away, fuch payment fhall Hand 
againil a commiffion of bankruptcy. Farrejl. Rep. 139. 
If after a plain aft of bankruptcy , one goes abroad and is a 
great dealer, yet this will not purge the firft aft of bank¬ 
ruptcy ; though if he pays off or compounds with his 
creditor?, he is become a new man. Tritt. 2 Ann. 1 Salk. 
110. The commiffioners of bankrupts have the power to 
adjudge a man a bankrupt ; yet m an action Che jury mull 
find whether he was fo, or not. 1 Danv . 687. He that 
is a bankrupt to one creditor, is accounted in law a bank¬ 
rupt to all the creditors; and being once adjudged fo, is 
always fo to the reft of the creditors. 22 Car . 1. B. R. 

Where there are two partners in trade, and one breaks, 
you fliall not charge the other with the whole; but the 
eftate belonging to die joint trade ought to be divided, 
&c. Mod. Rep. 45. And if one of them becomes a 
bankrupt , it will not affeft his companion. 3 Salk. 61. 
Afta difeharging bankrupts fhall not difeharge any partner 
in trade, or one jointly bound with the bankrupt. 1 
Dams. Abr. 686. 

II. As to the taking cut the commiJ}ton % 

The commiffion of bankruptcy , which arms the commif- 
fioners with all the power which they are to exercife over 
the bankrupt and bis eftate, is to be granted by the Lord 
Chancellor, Lord Keeper, or Commiffioners of the Great 
Seal, on the application of creditors only; for if twenty 
fwear that fuch a one is a bankrupt , yet a commiffion 
cannot.be awarded without a petition ffont the creditors 
for that purpofe j ancLthiv is a matter not difcrctionary, 
but to be granted de juret 1 New Abr. 251. 

By 34 II. 8. cap. 4. “ The Lord Chancellor, Trea- 
furer, ti: c. were to take order with the bankrupt’s lands 
and goods for payment of his debts.” 

And by 13 Elix. cap. 7. “ The Lord Chancellor or 
Keeper, upon complaint in writing, fhall have power, by 
ccmmiffion under the Great Seal, 1 to appoint non eft and 
difcrcet perfons, who, or the ir.oft of them, may take 
fuch order with the body, Zsc. *’ By 1 J«c. 1. ij. 
The commiffion does not abate by the bankrupt's death. 
And f 

By 5 Geo. 2, cap. 30. JeB. 44. it is enafted, “’.That 
no commifficm of banbruptyfridl abate by the death of 
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the king j and where by the death of the commiffioners 
I or other wife, it becomes neceffary to renew the commif¬ 
fion, no more than half fees are payable thereupon”. 

No commiffion of bankrupt fhall be granted, unlcfs the 
debt of one creditor amount to 100/. or of two creditors 
to 150/. or of three or more to 260/. 5 Geo. 2. c. 30. 

In order to the taking out a commiffion of bankrupt , it 
is ufual firft for a creditor to make affidavit before a 
mailer in Chancery , that the party is indebted in a ium 
fuindent to make him a bankrupt ; then to petition the 
Lord Chancellor for a commijjion; give bond to prove 
the perfon a bankrupt , es c. within fome or one of the 
ftatutes; and next follows the commiffion, direfted t6 
five commiffioners* (whereof two are to be et quires of the 
quorum.) 

By the 5 Geo. 2. c. 30. feSl. 22. it is enafted, “ That 
penons who have bills, bonds, promiffory notes, or other 
perfonal fecurity for their money, payable at a future day, 
who by the 7 Geo. 1. cap. 31. are enabled to come in as 
creditors, and allowed to difeount fuch debts, allowing 
5 /. per cent . *b c. may (though difabled by the ftatute) 
petition fc% or join with others in petitioning for any 
commiffion o (bankruptcy,* 9 

By the 13 Elix. abovementioned, the commiffioners 
I have power over the whole eftate, freehold and copyhold, 

; goods, debts, chattels, and effefts of the bankrupt, and may 
fell his land. 

They have no eftate, and have only power to fell; and 
to pafs the eftate there muft not only be a deed indented, 
but the fame muft beinroiled alfo. 2 Show. 156. /. e. as 
to the real eftate. 

They may break open houfes. Stat. 2 \ Jac. 1 . c. 19. 

fia. 8 . 

But they cannot break open a houfe to fearch for*the 
bankrupt's goods, unlefs the bankrupt's goods be in the 
houfe of the bankrupt . z Show. 247. 

Bankrupts are to be apprehended, on a commiffion if- 
filed and certified* by virtue of a juftice’? warrant ; and 
refufing to be examined, the commiffioners may commit 
them. 5 Geo. 2. c. 30. 

Alfo commiffioners may examine bankrupt's wife touch¬ 
ing his eftate. Stat . 21 Jac. 1. c. 19. Jc&. 6. 

But fhe cannot be examined againlt her hufband touch¬ 
ing his bankruptcy , or whether he had committed any 
aft of bankruptcy , or as to how and when he became a 
bankrupt ; and if they commit heT, and though the war¬ 
rant of commitment mentioned to be, as well for refuting 
to difeover the goods, &c. of the bankrupt as the time 
and manner of his bankruptcy , yet the commitment will be 
held illegal, and the wife ordered to be difeharged. 1 
Will. Rep. 610, 611. 

By i Jac. I. c. 13. The commiffioners may com¬ 
mit fuch perfons as have the bankrupt's goods, or are 
indebted to him; who refufe to come before them, or to 
be fworn when prefent. 

They'may likewife examine and commit any other 
perfon, not anfwering interrogatories. Stat. 5 Geo. 2. r. 
30. fia. 16. 

A perfon once examined by the commiffioners of bank¬ 
rupts cannot be examined again without a new commif¬ 
fion. 2 Show. 102. 

Equity will not compel a man to difeover what goods 
he really bought of a bankrupt after the bankruptcy , and 
before the commiffion fued out, where the party has no 
notice of the bankruptcy . 1 Fern. 27. 

r I hough fuch perfons have been examined by the com¬ 
miffioners, yet *tis faid a bill for a difeovery of the fame 
matters may be filed againft them in Chancery. 2 Chan. 
Ca. 73. 

With refpeft to their duty, they are by 5 Gee. 2. c. 30. 
to take an oath, before they proceed, for the due execu¬ 
tion of their truft ; and by the fame ftatute _ . 

The commiffioners are not to cat, &c. af bankrupt'* 
or creditors expence, or to take more than 20each com- 
miffioner for each meeting, 

eThe commiffioners are to anoint three meetings withiu 
42 days, but the Lord Chancellor may enlarge the time. 

They ate to give notice of their meeting in the Gazette, 
and to admit creditors to prove their tkbk*. Same da¬ 
tum. 

The 
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The farther particulars of their duty may be collefted 
by attending to the fubfcquent divifions: 


III. As to the Manner of chufing aflignees , and their in- 
tereft, &c. 

It is enaftcd by 5 Geo. 2. c. 30. fe&. 26. That com¬ 
miflioners arc to affign the bankrupt's effects to fuch per- 
fons as fhall be chofen hy a major part of the creditors; 
who (by feB. 35. with confent of creditors) may com¬ 
pound with debtors, tsV. And by the fame, ftatute, 
None are to vote for the choice of aflignees, whole debt 
doth not amount to 10/. Notice ihall be given to 
creditors to meet and chufe aflignees, and prove debts, 
Iflc. which they may do without paying contribution. 

New aflignees may be chofen by the creditors; and the 
old ones ihall deliver up effefts to them, under the pe¬ 
nalty of 200/. And after the end of four months and 
within twelve months arc to account, and then a dividend 
ihall be made; and there may be a fecond dividend in 
eighteen months, if the eftate be not wholly divided on 
the firil, which (hall be final, unlcfs any law fuit is de¬ 
pending, or the effefts are not dilpofed of, Iflc, 

Aflignees or commiflioners may pay off mortgages on | 
the bankrupt's cllate: likevvife aflignees of the commif-1 
fionera fhall have the benefit of covenants of re-entry, fcfr. 
on lands. 2 Rep, 25. 

All the goods and chattels of the bankrupt, which he 
was puflWfed of at the time of his becoming bankrupt, 
may be fold by the commiflioners and notwithttanding 
the bankrupt fell them in market overt. Sale of goods 
by a bankrupt, after an aft of bankruptcy, may be avoided 
by the commilfioncrs of bankrupt j and they may in this 
cafe bring* trover for the goods, or debt, or aflumpfit for 
the*value, L<c. 3 Salk. 60. Offices of inheritance may 
be fold; but not offices of truft, annexed to the perfon 
for life. If a bankrupt commits felony, it is faid his 
land fhall not efeheat, but the commiflioners may fell it : 
and his creditors fhall have his goods, not the King. 
Stone 126, 130. 

Commiflioners may affign debts, &c. to the creditors, 
who may proceed to execution, though the bankrupt dies; 1 
perfons fufpefted to detain any of the bankrupt's goods or I 
eilate may be arrefted, and Hill refufing to deliver them 
fhall be committed. Sedquaere? The ufual method is to 
" bring an aftion of trover. 

Freehold and copyhold lands, goods and debts may be 
afiigned, tho' transferred into other mens names, except 
bona fide , and on valuable coniideration. Stat. 13 Ehz 
<*. 7. fe&. 7. I Jac . 1. e . 15. fe£l. 5. 

Aflignees fhall compound with the lord for fine of co¬ 
pyhold lands, and be admitted. Stat. 13 Ehz . t. 7 
fe8. 3* 

The commiflioners may fell a copyhold intailed, which 
by cuflom may be intailed and cut off; othenvife, if 
there be no fuch cuftom. Stone 127. Billing. 148. 

Aflignees may fue aftions in their own names for the 
debts due to the bankrupt, for they are transferred by aft 
of parliament, but yet it is not a debt upon record; but 
as in debt upon conrraft defendant might have waged his 
law againft the bankrupt, fo he may again!! the aflignees. 
Cro. Jac. 105. 

But if the commiflion be not taken out within fix years, 
direfted by law for fuing of debts, and the aflignment 
made within that time, a defendant in an aftion may 
plead the ftatute of limitations : if the commiflion be ta¬ 
ken out in fix years, the ftatute preferves the debt, being 
to relieve the creditors againft fraud, &c. 1 Saund. 37. 

Notice of the aflignment of the debt is not neceffary to 
be given to the'debtor, before aftion brought by the af- 
fignees for the debt. Lut<w. 456. 

When an aftion is brought by an affignee under a 
commiflion of bankruptcy, n need not be fet forth in 
the decimation how he became affignee. Barnard . K. B. 
309. and vide Cartb. 29. 

In cafe of bankruptcy trover will lie generally 5 per 
cur 3 kCeb. 294* P^ m t,2. * 

Sale of goods by a bankrupt after.an aft of bankruptcy 
is not merely void, the contraft is good between the par¬ 
ties ; but it may be avoided by the commiflioners or af- 
fignees at pleafure; therefore they may either bring 
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trover for the goods, as fuppoflng the contraft may be 
void, or may bring debt or aflumpfit tor the value, which 
affirms the contraft. 3 Salk. 59. pi. 2. 

Though aflignees may as abovdaid bring qftions of 
law in their own names, yet no bill in equity fhall be com¬ 
menced by any affignee or aflignees, without the confent 
of the major part in value of the creditors of fuch bank¬ 
rupt, who fhall be prefent at a meeting of the creditors, 
purfuant to notice to be given in the London Gazette for 
that purpofe. 5 Geo . 2. c. 30. fc8. 36. 

They may alfb, with the like confent of creditors^ fub- 
mit difputes to arbitration , and compound with debtors to 
the bankrupt's eftate. 5 Geo. 2. c. 30. fee. 33, 34. 

Aflignees likewife, or the major part of the commif- 
fioners, may fettle open, unbalanced and mutual account j ; 
and what ihall appear on the balance before the perfon 
became bankrupt, and no more, fhall be claimed or paid 
on either fide. 5 Geo. 2. c. 30. ftS. 28. 

The aflignees are to keep fair accounts in their books* 
of all monies received and paid, and to make oath or 
affirmation before the commiflioners of the truth of fuch 
accounts. 5 Geo. 2. c . 30. fefi. 33. 

Aflignees may be removeable on the petition of creditors 
to the Lord Chancellor, &V. and if a new aflignment is 
made, the eftate ihall be veiled in'fuch new aflignees; 
and the commiflioners fhall give notice in the two London 
Gazettes that fhall immediately follow the removal of 
fuch aflignees, indthc appointment of the new ones, for 
the debtors to the Jahhrupts not to pay any money to the 
old aflignees. 5 Geo . 2. c . 3,0. fe£t. 31. 

If an affignee is guilty of a breach of truft, he will be 
liable to pay intercit and coils. 

If one affignee dies, the truft goes to the furvivor, and 
the executors of the deceafed affignee muft account with 
the furvivor; and if aflets are denied, he muft account 
for aflets before a Matter in Chancery. 

If the bankrupt's real cllate is conveyed to aflignees, and 
one of them dies, this is a join tenancy, and goes to the 
furvivor; and he may alone fell fuch eftate to a pur- 
chafer. But if both die before any conveyance is made, 
then the heir at law of the furvivor mull convey to fuch 
new aflignees as the court fhall appoint, or join with fuch 
new aflignees in the conveyance to a purchafer. Dav* 
Bank. 409. 

The lav/ is very clear, that the aflignees are exaftly in 
the fame place as the bankrupt , and Hand in his place 
to every particular, and any agreement entered into Ihall 
bind them; and though there may not be the fame re¬ 
medy againft them, that is not from the nature but the 
neceflity of the thing; for he fhall make an adequate and 
compleat fatisfaftion as far as his fortune in the hands of 
the aflignees will admit of. Sektl Ca. in Cb - 77. 

The aflignees are bound by all afts done by the bank - 
rupt before he becomes fo, whether of a legal or equitable 
nature, if they were done upon a valuable confideration, 
and without fraud ; and whatever difpofition of his eftate 
iic makes, that will affeft himfelf, does equally conclude 
the aflignees, who fland direftly in his place. 2 Eq. Abr , 
101. pi. 5. 

The affignee of a bankrupt exhibits his bill againft the 
defendant, to difeover goods of the bankrupt , that came 
to his hands after the bankruptcy. The defendant, by 
way of plea, fets forth, that he had no goods of the bank¬ 
rupt's, or that ever were his, but what he bought for full 
and valuable confideration, and bona fde; and that at 
the time of the fak and payment of his money, he had no 
notice either of the commiffiop, qr of any aft of bank¬ 
ruptcy committed by the bankrupt. On long debates, 
the plea was allowed by the Lord North, and to take 
what remedy they could before the commiffioners, or at 
law. Hutchins , counfel for the defendant, cited a former 
precedent, but it was not produced. 2 Chan. Ca. 135. 

A . purchafes of a man, who had committed an aft of 
bankruptcy % but without notice thereof: afterwards a 
commiflion is taken out, and there being a term Abiding 
out in truftees, the affignee brings a bill againft them and 
the purchafer, to have the term affigned to him; but bill 
difmiffed. 2 Pern. 599. 

A. putt out ioqo/. at intereft to the Eafl India com¬ 
pany, and takes bond for yin the name of 7. S. hi* 

wi&’t 


t intereft 
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BAN 

wffe’s relation, and afterwards A* is bankrupt; J. S. Is 
fummoned before the commiftioners, but, before his exa¬ 
mination, tells the company, that the money was not his, 
but that they lhould pay it to the perfonwho lhould bring 
the bond; and accordingly A* s wife brought the bond, 

. and received the money. The court would not inforce 
J. S. to pay the money. Cb. Pre. 18. 

A man had devifed lands, which were in mortgage, to 
be fold, and the furplus of the money to be paid to his 
daughter; the daughter married a man who foon after 
became a bankrupt, and the commiftioners aligned this 
intereft of the wife’s; the hulband died, and the aftignees 
brought this bill againft the wife and truftees, to have the 
land fold, and the furplus of the money paid to them; 
but the court would not affiit in dripping the wife (who 
was wholly unprovided for) of this intereft, but difmiffed 
the bill at the Rolls. Eq. Ca. Abr . 54. 

The creditors have a right to the bankrupt's goods, by 
the aft of bankruptcy, and thereby they are bound: tho* 
until alignment by the commiftioners, the property is not 
transferred out of the bankrupt, x Salk. 108. The com- 
miflloners arc to fell all the bankrupt’s lands in fee, for life, 
or years, (Ac. and it will be binding againft the bankrupt 
and his iffue, C 3 tc. 1 hill* Abr . 204. They may fell all 
entailed lands in pofieftion, reverfion, o^cmainder, except 
entailed in the crown, of the gift of the king; and this 
(hall bind the iiTue in tail, and all others, which a com¬ 
mon recovery might cut off. Ibid* 265, But, as before 
faid, fates of the bankrupt's land by commiffiouers, are 
to be by deed inrollcd. If a bankrupt grant his lands or 
goods in the names of other persons, the commiftioners 
notwithftanding may make fale of them : but not lands, 
t c. conveyed bona fide before the party became a bank¬ 
rupt* Woods Infi . 310. And no purchafe of lands fhall 
be impeached, unlefs the commiftion of bankrupt be fued 
out within five years after a man becomes bankrupt* 
Lands held by a bankrupt in jointenancy may be fold as 
to the moiety: alfo lands which a perfon hath in right of 
his wife, (but not her dower), and lands devifed to a bank¬ 
rupt, the commiftioners may fell. 

With refpeft to the manner of creditors proving their 
debts, it may be proper to confidcr ihe nature of their 
debts, and how far they are legally to be received as cre¬ 
ditors. 

An aftignee, or indorfee of a bankrupt's notes at an 
under value is a creditor for the full fums, and may fue 
out a commiftion. But it is otherwife where he is af- 
fignee of a bond, or where the indorfement of the note is 
fubfequent to the bankruptcy . 1 Peer. Will . 782. 

Perfons who are iecurity for another may come in as 
creditors. 2 Cro. Rep* 127. 

But a feller of lands need not come in as a creditor for 
the remainder of his purchafe money. 1 Pern. 267. 

If a creditor advances money to a bankrupt after a com- 
miftion fued out, though he did not know it, he will lofe 
his’money. 2 Vem . 156. 

When money is obtained by judgment in a£tion. of 
debt, and the plaintiff becomes bankrupt , and a comm if- 
fion of bankrupt is taken out againft him, though the Ihe- 
riff may bring the money into court, it (hall be delivered 
to the plaintiff and not the aftignee of the commiftion, 
unlefs he take out a feire facias againft the defendant, in 
order to try the bankruptcy, irent. 193. A plaintiff 
that hath a defendant’s body ^‘execution, whobecomes 
bankrupt , fhall not come in to Be relieved by the ftatutes: 
but if the plaintiff recovers damages, tie, againft the de¬ 
fendant, and hath judgment, and then the defendant be¬ 
comes bankrupt, the plaintiff is a creditor; for it is a 
debt due to him, and action of debt lies on the judgment. 
1 Cro. 166. If a debtor to a bankrupt pays him his debt 
voluntarily, he muft pay it over again; but ’tisother- 
wife in calc of payment by companion of law. 2 Pent. 
258. Sureties or bail, when they have paid the debt, 
may come in as creditors: but mortgagees, or perfons that 
have a pledge of the bankrupt’s goods, having fecurity 
for their debts in their hands, tte not creditors within 
the ftatutes. Thofe that attach rad* of the bankrupt, 
are to come in as creditors. If m executor becomes 
bankrupt, a legatee is to be creditor. And aliens as 
-ivcll as dcniaensjxpy come in as credits; for>U ftatutes 
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concerning bankrupts extend to aliens, who fhall be fob- 
je& to the laws againft bankrupts, (Ac. Hob* 287. 
Stat* 21 Jac* 1. c. 19. 

Though a creditor comes into a commiftion of bank¬ 
ruptcy, and proves his debt, being prevailed on to be an 
aftignee, being informed that otherwife he will lofe his 
debt, yet if the bankrupt has ncneliate, the creditor may 
take the bankrupt in execution, if he will waive any 
benefit of the ftatujg. 1 Peer. Will . 560. 

Creditor coming in under a commiftion, though only 
to prove his debt, and oppofe the bankrupt’s obtaining 
his certificate, yet he fhall not fue the bankrupt at law, 
unlefs he will waive all benefit of the commiftion, as to 
the dividends; and by the Lord Chancellor King ordered, 
he lhould waive it as to voting againft his certificate. 
But now the creditor is to make his ele&ion, whether he 
will proceed at law, or come in under the commiftion 5 
and if he has received any dividend, he is to refund it, 
but may oppofe the certificate. Dav. Bank . 

Creditors by recognizances, llatute-ftaple, or judg¬ 
ments, specialties with penalties, attachments and fecu- 
rities, where no execution or extent fued out, fhall only 
be relieved as to a ratable part with the reft of the cre¬ 
ditors , without any regard to the penalty; and to prove 
their debt under a commiftion of bankruptcy. 1 Peer* 
j Will* 92. 

A trader felled of lands in fee, gives judgment to B. 
and then fells the lands to C. and afterwards becomes 
bankrupt; though the judgment-creditor cannot come in 
for more than his proportion with the bankrupt’s credi¬ 
tors ; yet it is faid that he may extend the land in C. the 
purchafer’s hands, C. having purchafed before the bank¬ 
ruptcy, and this not prejudicing the creditors. So if A. 
the trader gives judgment to B* and articles for a valu¬ 
able conflagration to fell to C. and then becomes a 
bankrupt; it feems the judgment fhall bind the lands in 
the hands of C. who articled to buy them; but whatever 
money the purchafer was to pay the bankrupt, the fame 
- (hall be liable to the bankruptcy. 1 Peer . Will. 737, 

Creditors can’t prove contingent or uncertain debts, 
which may or may not happen, or debts upon bottomree 
bonds, rill the debts are reduced to a certainty. Dav* 
Bank . 289. 

But where a commiftion iffues againft the obligor in a 
bottomree or re/pondemia bond, or the under writer or 
afturer in an afturance, before lofs of the Ihip or goods, 
the obligee or allured may claim, and after lofs prove his 
debt in like manner as if the lofs had happened before the 
fuing forth the commiftion; and have a proportionable 
dividend. And the bankrupt lhall be difeharged from 
the debt due by the bond or policy, and have all advan¬ 
tages of the ftatutes now in force, as if the contingency 
had happened before the fuing forth the commiftion. 

If a^reditor has 100/. due to him from two bankrupts, 
and proves his debt of 100/. under the firft commiffion, 
and receives 40/. for the 100/. he lhall only come in as 
a creditor for 60/. under the fccond commiftion. 2 Peer* 
Will* 89. 

A . gives a promiffory not£ to B. or order for 200/; 
B* indorfes it to C. who indorfes it to D. A* B* and C. 
become bankrupts, and D. receives 5in the pound out 
ofA.'s eftatc, D* lhall come in as a creditor for 150/. 
only, out of B.'s effects. If D. had at that time paid con¬ 
tribution money, it ftiould have been returned to D. z 
Peer. Will. 407. 

A merchant mortgages his land; the mortgagee may 
chufe to come in at a cfeditor. Stone 130. 

A* makes a mortgage, and afterwards a commilfipn of 
bankruptcy is taken out againft him, and commiflkmers 
make an alignment of his ellate, and then B. lends 
2000/. to the bankrupt on a fecond mortgage, having 
no n<&ee of the bankruptcy, and 'afterwards he gets in 
the firft mortgage. The prior mortgage lhall not pro¬ 
tect the mortgage fubfequent <0 the bankruptcy. 2 Pern* 
bS7* 

A merchant pledges goods, and becomes a bankrupt, 
the party need not come in. Stone 130. 

An executor becomes bankrupt, a legatee lhall be re¬ 
lieved. Stone 131. 

Ee V 
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IF there be an aft of bankruptcy committed, and acre* 
dltor obtains a judgment fobfeqeent to it, then a commif¬ 
fion is taken out { now the judgment is thereby avoided. 
12 Mod. 446* 

Rent due to a landlord is a debt of the higheft nature, 
and affe&s the goods, chattels, and ftock of the tenant 
upon the premiffes; anti (if there is no feizure made by 
the landlord) in the cafe of an execution or extent, a 
year’s rent is to be referved for hint) as appears by the 
ftatute 8 Ann. e. 14 .fed. t. 

But in commiffions of bankruptcy it is otherwife, and 
though no commiffion can remove or carry away any 
goods belonging to the bankrupt, if the landlord frizes 
for the rent before the goods are removed, and he is to 
be firft difeharged, even if there are feveral years rent in 
arrear; yet if the landlord does not feize before the com- 
miflion of bankruptcy carries away the goods from off 
the premises, he muft then come in as a creditor for his 
rent, with the reft of the bankrupt’s creditors. Dav. 


Bank. 314. 

Alfo if there are not fufficient goods upon the pre¬ 
mises to pay the landlord’s rent, he can then only take 
what goods there are upon the preifliffes, and after they 
are appraifed and fold, as the law, in cafes of diftrefs for 
rent, directs; then the landlord may come in as a credi¬ 
tor for the rent remaining due to him, with the reft of 
the creditors under the commiffion. Dav. Bank. 3x4. 

By the St at. 19 Geo. 2. c. 32. no creditor bona fide of 
a bankrupt for or in refpedt of any goods really fold to 
fuch bankrupt , or of any bill of exchange really and bona 
Jide drawn, negociated, or accepted by fuch bankrupt , 
ihall be liable to refund to the affignees any money, 
which before the fuing forth of the commiffion was really' 
and bona Jide , and in the ufual courfe of trade, received 
by fuch perfon of any bankrupt before notice that he Vas 
become a bankrupt , or in infolvent circumftances. 

As to the manner of creditors proving their debts , they 
may prove them without paying any contribution on ac¬ 
count of the fame; and the copimiffioners after they have 
declared the perfon againft whom a commiffion Ihall iffue 
to be a bankrupt fhafi caufe notice thereof to be given in 
the London Gazette* and appoint a time and place for 
the creditors to meet, in order to choofe affignees, at 
which meeting the faid cOmmiffioners Ihall admit the 
proof of any creditors debts, that ihall live remote from 
the place of fuch meeting of the commiffioners, by affida¬ 
vit or being quakers, by folemn affirmation, and alfo 
permit any perfon duly authorized by letter of attorney 
from fuch creditors, oath oi^2ffinhation being made 6 f 
the due execution thereof, either by an affidavit fwom or 
affirmation made before a Matter in Chancery, or before 
the commiffioners viva vote, and in cafe of Creditors re- 
fidine in foreign parts before a magiftratc where the party 
fhall dc refiding, to be, together with fuch creditors letters 
of attorney attefted by a notary public, to vote in the 

choice of affignees. . „ 

And if any perfon ihall prove a debt, which ihall not 
be really due, and under fuch fictitious debt fign the bank¬ 
rupt’s certificate, unlefs tne bankrupt ihall diicloie the 
fraud, and objed to the reality of the debt, the certificate 
ihall be void, and the bankrupt ihall not be intituled to 
be difeharged from his debts, or to any benefit or allow¬ 
ances under 5 G . 2. e. 30. fee » 26 fcf 29. 


IV. Of the dijhibution of the bankrupt’s eftatt. 

The commiffioners, after fale pf the bankrupt’s eftate, 
are. to make diftribution among the creditors, firft making 
tlfe bankrupt his allowance, fcfr. After four months, and 
diftribution made, no creditor can come in to difturb it ; 
but he may come in for the refiduc, of which no diftri- 
btition is made. i*Daw. 693. And the court of 
Chancery hath fometimes allowed creditors to come in after 
diftribution, upon particular* circumftances which have 
happened ; and the Lord Chancellor ordered the execu¬ 
tion of the qommiffion to be fufpended. Cheat. Ref. 307a 
If commiffioners refufe to pay a creditor his proportionable 
part, he may bring action of debt, or be more properly 
relieved in Chancery: where the commiffioners do not pur- 
fuc the atts of their commiffion, the party injured muft 


bring his aftion, and fet forth the finding of the commif¬ 
fioners, that the debtor is a bankrupt . But if a commif¬ 
fion is not duly obtained againft a perfon, he may tra- *~ l 
verfe, by faying he is not a bankrupt. 8 Rep, 12 1. By 

1 Jac , 1. t. 15. In a&ions againft commiffioners, qr 
others under them, executing any matter by force of the 
13 Elm. c. 7. or that ftatute, the defendants may pleyi Not 
guilty, or juftify that it was done by the authority of 
thofe afts, 6 fc. without Ihewing forth the commiffion; to 
which the plaintiff may reply, that the defendant did the 
fad of his wrong, 14 c. x Danv. 694. 

Creditors before choofing affignees, (hall fix the method 
of dividends: and affignees fhall, after the expiration of 
four months, and within twelve months from the time of 
iffuing of fuch commiffion, caufe at leaft 21 days publick 
notice to be given in the London Gazette , of the time and 
place the commiffioners and affignees intend to meet, to 
make a dividend or diftribution of fuch bankrupt ’s eftate 
and effects; at which time the c^pditors, who have not 
before proved their debts, ihall then be at liberty to prove 
the fame; and upon every fuch meeting affignees IhaU 
produce their accounts, and the faid commiffioners, or 
the major part of them, IhaU order fuch part of the neat 
produce of the fsM bankrupt’s eftate, as by fuch accounts* 
or otherwife, ftjal^appear to be in the hands of the faid 
affignees, to be forthwith divided amongft fuch of the 
bankrupt’s creditors, who have duly proved their debts 
under fucH commiffion, in proportion to*their feveral and 
rcfpe&ive debts. And a final dividend (hall be made 
within eighteen months after the iffuing of any commif- 
fion. 5 Geo. 2* c. 30. fee. 32, 33, and 37. 

Creditors, upon what feeuxity foever they be, come in 
all equal, unlefs fuch as have Obtained aftual execution 
before the bankruptcy, or had taken pledges for their juft 
debts; and the reafon is, becauie, from the ad of bank¬ 
ruptcy, all the bankrupt ’s eftate is veiled in the commit 
fioners who are eftabhftied as courts of juftice touching 
the bankrupt’s eftate, and before whom the creditors 
muft authenticate their debts, in order to receive their di¬ 
vidends ; and therefore they muft equally admit all per- 
Tons to make proof of their debts; but fuch as have 
pawns or mortgages have a property in the thing fo 
pledged, precedent to the translation of the property to 
the commiffioners, in which cafe they have only an equity 
of redemption, and are in no better condition than the 
bankrupt kimfelf; that the bankrupt , before the affign- 
ment of the commiffioners, has fuch property as will 
maintain an a&ion for the recovery of the goods. New 
Abr 258. in notes . See Salk . 108. 

Joint debts are to be paid out of the joint ftock firft s 
and if there be any overplus, then that ought to be ap¬ 
plied to pay particular debts of each partner; but if 
there be not enough to pay all the joint debts; and if 
either of the partners Ihall pay more than a moiety of the 
joint debts, then fuch partner is to come in before ithe 
commiffioners of bankrupts, and be admitted as a cre¬ 
ditor for what he Ihall pay over and above his moiety. 

2 Chan. Rep. 226. 

If there be feveral joint traders, payment to one of 
them is payment to all; fo if they all, except him to 
whom the payment was made, were bankrupts, the pay¬ 
ment is only unavoidable as to his proportion. 12 Mod* 

44 7. ^ 

And if there be four*. partners, whereof three are 
bankrupts, and their lhares affigned, and a payment was 
made to him that was no bankrupt, it is payment to all 
the affignees, for now they are all partners. 12 Mod m 


447 * 

On a joint commiffion of bankruptcy againft two 
traders, feparate creditors are allowed to come in, for the 
joint effc£ls are to be applied, firft to pay the partnership 
debts, and then the feparate debts; and the feparate effeflis 
to pay firft the feparate creditors, and afterwards the 
partnerfhip creditors. Per C&wper, Chan. 2 Pern. 706. 

Two partners in track put in each an equal ftock, and 
agreed by covenant, JSiat the ftock Ihould pay the debts 
of the ftock, and nother of their feparate debts ihould 
charge the ftock, put only his own eftate, or to that 
effect; they both (became bankrupts, and a ctmimiffioW 
"3 / iffuedN^ 
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Ufixed againft them both j one of them owed feparately 
more tmm the other; the queftion was between the Se¬ 
parate creditors of each bankrupt, and the creditors 0 tit 
account , of the joint dock, for thefe would exclude the 
feparate creditors from charging the joint flock, but that 
it fhould fatisfy the ftock debts; but the Lord North was 
of a contrary opinion, for the covenant of the partners 
cannot bind any of the creditors, but only themlelves, 
% Chut. Ca. 139. 

R. S. and G. were partners together in die trade of a 
dry-falter: G. embezzles and wades the joint ftock, 
contracts private debts, and becomes a bankrupt % the 
commiffioners aflign the goods in partnerfhip. BUI by 
R. the plaintiff for an account, and to have the goods (old 
to the bell advantage, and infilled, that out of the pro¬ 
duce of the goods the debts owing by the joint trade ought 
to be paid in the firft place, and that out of G.’s fhare fa- 
tisfa&ion mull be made for what G. had wafted or em¬ 
bezzled 5 that the affignees could be in no better a cafe 
than the bankrupt himfelf, and were in titled only to 
what his third part Wild amount unto, clear afler debts 
paid and deductions for his. embezzlement ; and the court 
teemed to be of that opinion, but fent it to a Mailer to 
take the account and ftate the cafe. 2 Pern. 293. * 

If one or more of the joint traders become bankrupt, 
his or their proportions only are affijpdHe by die commif- 
iioners to be held in common with uie reft, who were not 
bankrupts. 12 Mod. 446. 

V. Of the duty, privilege, dife barge, and certificate of the 
bankrupt. 

The 5 Geo. 2. c. 30. ordains, that if bankrupts do not, 
after notice in the Gazette, furrender to the commiffioners 
in forty-two days, to be examined, and difeover and de¬ 
liver , up all their eftates real and perlbnal, they lhall be 
adjudged guilty of felony; but the Lord Chancellor 
may enlarge the time for furrendering, not exceeding 
fifty days further : they are to deliver all books of 
•account, writings, &c. on oath to the affgnees; and 
lhall be allowed 5/. per Cent . fo as not to exceed 200/. 
if they pay ioj. in the pound, 7/. 10 s. per Cent, not 
above 250/. if they pay 12/. 6 d. per pound, and 10/• 
per Cent, not exceeding 300/. if they pay icx. in the 
pound; but no advantage is given to any bankrupt , who 
hath loft 5/. a day, or 100/. in a year at gaming, or 
100/. by ftockjobbing, &c. And the body of the bank¬ 
rupt only, not his future eftate, lhall be difcharged, ex¬ 
cept he pays 15#. per pound. §. 9. Oil a fecond 
bankruptcy, four parts in five in number and value 
of creditors, not for lefs than 20/. are to fign cer¬ 
tificates, and confent to the bankrupt'* difeharge, Zfic. 
of which oath is to be made, and other creditors may 
be heard againft it: bonds or notes given to any creditor 
to conlent to a certificate, lhall be void; and if the per* 
fon iffuing any commiffion have privately more than the 
<gher creditors, the commiffion may be fuperfeded, and 
he lhall lofe his debt. And when the commiffion is 
executed, and the party hath conformed to the ftatutes, 
his certificate is granted and allowed, &c. 

The co mm iffioners are to' certify to the Lord Chan¬ 
cellor, that the bankrupt hath conform'd, and lout parts 
in five, in number and value, of the creditors rauft fign 
the bankrupt' 1 certificate; • 

The 5 Geo . 2. c. 30. §.13. empowers any judge of the 
court wherein judgment hfcsJjfcen obtained againft a bank- 
rape, for any debt owing before he became a bankrupt, the 
bankrupt being in priibn in execution on fuch judgment, 
to difeharge fuch bankrupt on producing his certificate. 

A creditor came in under the commiffion, ted proved 
his debt, and after arrefttfd the bankrupt, who now prayed 
to be difcharged. Ld. Gh. King faid it has been the con- 
ftru&ion of equity upon ftatutcof 4 Atm. cap . 17. which 
difeharge* the bankrupt of hvs debts, on a certificate, by 
ibur-fiuks of his creditors, and allowed by the Chancellor, 
that where a trader becomes bankrupt, and any one of 
his creditors comes in before, under the commiffion to 
prove his deb^ though Vvith oVjgn only to oppofe the 
bankrupt' s certificate 5 yet this Ssfm cle&ion to take his 
mmt&y for his debt under the commiffion, and if pending 
that, the creditor feet ted arrefts th| bankrupt, it is taken 

. " V" 
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to be an oppreffion, and ordered the creditor, at his own 
expence, to difeharge the bankrupt out of cuftody. 2 Will, 
Rep. 394. But vide ante, €f? pon. 

But if fbch creditor will waive any benefit under the 
ftatute, arid ftay a reafonable time, and there is an im¬ 
probability of the bankrupt 's being able to gain his certi¬ 
ficate fignM by four-fifths in number and value of the cre¬ 
ditors, or allowed by the court: in fuch cafe, if the cre¬ 
ditor applies to the court, declaring his confent to waivp 
any right or fhare of the bankrupt ’s eftate under the 
commiffion, and fraying, that he may fee the bankrupt ; 
Ld. Ch. King thought it reafonable for the court to give 
leave to fuch creditor to proceed at law againft the bank¬ 
rupt for his debt. 2 Will. Rep . 395. 

The fiat. 5 Geo. 2. c. 30. JeSt. 7, extends not to debts 
due to a bankrupt as executor, but it is for this particu¬ 
lar reafon, becaufc they are appropriated to pay teftator's 
debts; and if they were affigried it would be a wrong, 
viz. a devaftdvit; and it being objected, that it extends 
not to debts due to the bankrupt jointly with another, it 
was ahfwered by Ld. Ch, J. Parker, in delivering the 
opinion of the court, that the cafe cited for that purport! 
from Lev. 17. is not determined. Will. Rep . 254. Gtlb. 
Ca. 323. 

If a bankrupt has a certificate, and an aftion be 
brought againft him afterwards for a debt precedent to 
the ftatute, he may plead his certificate upon the roil, 
and fo prevent a judgment from being entered up after¬ 
wards ; but having negleded fo to do, it was his own 
default: that a court of equity is not to relieve either his 
pleading, or his want of a plea, or no proper plea put in 
in tiiqe, nor could he be relieved on an audita querela^ l>e- 
cattfc he had an opportunity,, and might have pleaded his 
certificate before the judgment was entered ; and upon pro¬ 
ducing fuch precedents where bankrupts had been relieved 
againft judgments obtained againft them, they did not 
come up to the cafe in ffueftion; and the petition was dif- 
miffed. 2 Peru. 696, 097, 

Per Lord C. Talbot; Though a creditor of a bankrupt 
under 20/. is by the laft all excluded from affent or dif- 
fent to the certificate, yet as he is affefted by the confe¬ 
rence of allowing the certificate, he hath right to peti¬ 
tion, and (hew any fraud againft allowing the certificate. 

7 Pin. Abr. 134. pi. 18. 

A queftion was, concerning the form of certificates on 
the late ad ; but per Lord C. Parker, the commiffioners 
are to certify one aay, that the bankrupt has in all things 
conformed, Sic. and then the next day, the creditors 
certify on the fame parchment their confent, at the foot 
of which the commiffioners are to certify that the credi¬ 
tors had confented, according to the terms of the ad. 

7 Pin. Abr. 132. pi 9. 

The defendant and his partner in trade had a joint 
commiffion of bankruptcy taken out againft them; under 
which they obtained a certificate. The plaintiff was a 
feparate creditor, and had obtained a judgment before the 
commiffion or ad of bankruptcy; ana having now the 
body of the defendant in execution, the court was moved 
to difeharge him, upon the authority of Howard v. Poalc, 
where it was held, that a # feparate creditor might come 
in under a joint commiffion; and alfo on Eq. Caf. Abr. 
55. 2 Pern. 707. 2 Will. Rep. 500. and the court dif¬ 
charged him accordingly. 1 2 Stra. 1157. 

If there be two partners, and one of them becomes 
bankrupt, and on a feparate commiffion being feed out 
againft him, his certificate is allowed; this does not only 
difeharge the bankrupt of what he owed feparatelv^ but 
alfo of what he owed jointly, and on the partnerurip ac¬ 
count ; becaufc, by the ad of parliament, the bankrupt, 
upon making a full difeovery, and obtaining hi* certifi¬ 
cate, is to be difcharged of all defbts. Now, as the debts 
he owes jciptfy with another are equally his debts as what 
hi owes ott Ms feparate account, •confequently he is to be 
difcharged Ofbtjth his jqint and feparate debts. And fo 
it has wen determined by # the judges of B. R. By the 
Lord Chancellor Parked. 3 Will. Rep. 24. in a note. 

On a joint commiffion againft two partners, the fepa¬ 
rate creditors, though they have taken out feparate com- 
miffions, lhall yet be at liberty to come in to oppofe the 
allowing of the certificate. 3 Will. Rep. 23. 

Where 
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Where two partners are bankrupts, and a joint com-; 
million is uken out againft them, if they obtain an al¬ 
lowance of their certificate, this will bar as well their fe¬ 
parate as their joint creditors* 3 Will. Rep. 14. 

The ftatute 5 Geo. 2. c. 30. is general,and takes no notice 
of feparate commiffions; and a difcharge under a feparate 
commiifion has been determined to be a difcharge of debts 
owing under the joint trade: before the ftatute xo Ann. 
tap. 15. if there were t\K) partners, and only one party 
became bankrupt, and a feparate commiifion was taken 
out againft him; there was no doubt b^t the difcharge of 
that bankrupt, difcharged him from all debts which he 
owed in his joint as well as private capacity; but the 
great queftion in that cafe was, whether by fuch difcharge 
of the bankrupt, the partner of fuch bankrupt lhould 
likewife be difcharged from fuch debts as he was difcharged 
of; and therefore that ftatute has enafted, that fuch part¬ 
ner (hall not be difcharged 5 though if a joint debt is dif¬ 
charged by a feparate commiifion, there can be no queftion 
but a joint commiilion will difcharge a feparate debt. 

Bankrupts concealing or embezzling goods, to the value 
of 20 A are guilty of felony. 5 Geo. 2. c. 30. 

Affidavit of a debt to make the party a bankrupt. 

A B. of t &C. rnaketh oath that C. D. of &c. is truly 
* and juftly indebted to him this deponent (one of the 
creditors) in the fum of 100 A and upwards ; and that he is 
become a bankrupt within the meaning of fome or one of the 
ftatutes made againft bankrupts, as this deponent believes. 


England made and provided, at of the ftatute made in the pare 
liament, begun and holden at Weitnuniter, the day, kk. in the 
firfl year of king James ^England, l5c. intituled, An ait, 
O c. And alfo of the ftatute made in the parliament, iegun 
and holden, &c. in the twenty firfl year of the/aid king James 
of England, e. And alfo of the ftatute made in the parlia¬ 
ment, holden. Sc c. in the fourth year of the reign of her lata 
tnajefty queen Anne, intituled. Sec. And alfo of the ftpute 
made. Sec. in the fifth year of the reign. Sc c. Upon truft of 
and in the wifdom and fidelity which we have conceived in 
you, do by tbefe prefents, ajfign, appoint, conftitute and ordain 
you our fpecial commiffioners for the purpofe aforefaid, giving 
full power and authority unto you, or four or three of you, to 
proceed according to thefaid ftatutes* and every or any of them, 
not only concerning the faid bankrupt, his body , lands and 
tenements , goods, chattels, debts, and other things wbatfeever*, 
but alfo concerning all other perfons, who by concealment, 
claim, or otherwije do or Jhall offend touching the premijfes, or 
any part thereof, contrary to the intent and meaning of the Jaid 
' fiatutts, or any of them : and to do and execute all and every 
thing and things whatsoever, as well fir and towards fatif- 
fa&ion and payment of the faid creditors, as towards and for 
all other intents and purpofes, according to the ordinances and 
provifions of the fame ftatutes ; willing and commanding you, 

\ four or three of you, whereof\ &c. to proceed to the execution of 
this our commijfion, Recording to the true intent and meaning 
of the faid ftatutes, with all diligence and effect. Witncls 
our felfi at Weftminfter, the day. See. in the. See. year of 
our reign • 

Form of a bankrupt's certificate. 


* 


Jurat* die, & coram, Sec. A. B. 

As to the form of the petition to the Chancellor, *tis a 
matter of courfe, prepared by the clerk at the office, 
therefore *tis not ncceflary to fet it forth. 


A bond to the Lord Chancellor on granting the commiifion. 


Now ail men by theft prefents. That / A. B. 

’ of, &c. am held and firmly bound to the right 
honourable Robert Lord Henley, Baron of, Stc. Lord 
Chancellor of Great Britain, in two hundred pounds 
of good and lawful money of this kingdom, to be paid 
to the faid Lord Chancellor, or to bis certain attorney , 
his executors , adminiftrators and ajftgns ; for which 
payment well and truly to be made, 1 bind myfelf, my 
heirs, executors and adminiftrators, firmly by tbefe 
prefents fealed with my feal. Dated this' .... day 
of, Stc. in the . year of the reign of the Lord 
George the Third, Stc. and in the year of our Lord, 
&c. 


The Contrition of this obligation is fuch, That if the 
above bound A. B. do and fhall before the major part of 
the commiffioners to be appointed in a commiffion of 
bankrupt againft C. D. of, <$c. prove that the faid C. D. 
is juftly indebted unto the faid ft. JB. in the fum of 100 A 
And in like manner prove thA the faid C. D. is become 
a bankrupt within fome or one of the ftatutes made againft 
bankrupts ; then this obligation to be void, or elfe to re¬ 
main, &c. 


Form of a commijfion of bankrupt. 

G EORGE the Third, bp the grace of God, king of 
Great Britain, &c. To our trufty and well beloved 
R. (ifj. S. H. B. I. T. I. C. €sTr. greeting . Whereas 

we are informed that C. D. of. See. ufing and exerdfing the 
trade of, Stc. by way of bargaining, exchange, hartery , Stc. 
feeling his living by buying and felling , did about fix months 
ftnet become bankrupt within the fevered ftatutes made againft 
bankrupts, to the intent to defraud and hinder A. B. of. Sec. 
and other his creditors of their fift debts and duties to them 
due and owing : We therefore minding the due execution at 
well of the ftatutes touching order * for bankrupts made in the 
parliament , begun and holden at Weftminfter, the day, £5V. 
in the thirteenth year of the reign of Elizabeth queen of 

X 


To the right honourable Robert Lord Henley, 
Baron of, be. Lord High Chancellor of 
Great Britain. 

W E R. C. H,S. H.B.fcfr. the major part of the 
commiffioners affigned and authorised in and by a 
commijfion ^bankrupt awarded againft C. D. of, &c. bear- • 
ing date at Weftminfter, the day of. See. laft paft, having 
begun to execute the faid commiffion, and found that the Jaid 
C. D. became a bankrupt before the date and fuing out of 
thefaid commijfion, within the true intent and meaning of fume 
or one of the ftatutes made againft bankrupts,^ humbly 
certify to your lordjhip that the faid C. D. did on. Sec. fur- 
render himfelf to us, and fubmit himfelf to be examined on 
oath before us, from time to time, and in all things to conform 
himfelf to an a& made in the fourth and fifth years of her 
lot! majefty quern Anne, intituled. An aft to prevent fraud, 
frequently committed by bankrupts, And to the 

/enteral ether ftatutes made againft bankrupts; nvhereupm 
and/or the letter di/covery e/ the/aid bankrupt’s tftate, and 
putting in execution the /aid aSt, -we the /aid R. C. H. S. 
H. B. fftt. home had /enteral meetings /or the examination 
of the faid C. D. and tattfed due notice to be publijhed in the 
Gazette of the time and place when and where we intended 
to finijh his faid examination , to the intent that the creditors 
of the faid C. D. might be heard againft the making of this 
prefent certificate, and alfo admitted to,prove their debts : 
and feveral creditors having proved their debts , and none 
Jkewn any caufe againft the malting of this certificate: We 
do therefore further certify to your lordjhip, that the faid 
C. Do hath upon fuch examination made a difeovery of ha 
eft ate and ejfeSts, and in all things conformed himfelf according 
to the direftion of the faid Idle a&s; and that there doth not 
appear to us any reafon to dojbt the truth of fuch difeovery, 
or that the fame is not a full difeovery of all the eflate and 
effieBs of the faid C. D. And the rather, for that the 
perfons who have figned this certiftcate, teftifying their con¬ 
fers to the fame, are full four parts in five, in number and 
value, of the creditors of the Jaid C\ D. who have dub 
proved their faid debts. Witnefs our hands and feals, Stef 

For more precedents, fee A General Syftem of the Laws 
concerning Bankrupts , 


WWW, No town or/reeman fhall be diftrained to 
make banks or bridges, hut fuch as of old time have been 
ufed to make them. (Stat. 9 H. 3. c. ic. In Norfolk* 
perfons ihall be difcharged towards the {repair of fea+bemks. 
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as tley are chargeable to the highways, by tyBlm. 
e. 24. , * 

l&atuifmti*, The form of an expulfion of any member 
from the Univcrfity of Oxford, by affixing the fentenee in 
feme public places, as a denunciation or promulgation 
of it* And the word banning is taken for an exclama¬ 
tion againft, or curling of another, 

HfrmnitUB, An outlaw, or banifhed man_ *Vobis 

p'*cipimus quod eidm canctllarioad infoquendum, arrefiandum 
A capicndum dittos malefattores & bannitos, c c. Pat, 
Ed. 2. 

23 an*fatti 0 tmi* 9 Is ufed in the fame fenfe as banmtus, 
fignifying one outlawed or judicially banifhed. Pat. 45 H. 
3. Brad/ s Hi ft. Ang. Append.}. 196. 

Btanmmt vel Btanfeuga, The utmoft bounds-of a 

manor, or town, fo ufed 47 Hen. 3. Rot. 44, 6cc. - 

Notum facto, me eleemojynam noftram chrifto concejjijft & 
omnibus janttis fuss, lAc. viz, prime terram i/lam a Twi- 
v/ella ufque Thorney ubi bannum noftrum cejfat , Carta 
Canuti regis* coe nobio Thorneiar. Banleuga de Arundel is 
taken for all that is comprehended within the limits or 
tods adjoining, and fo belonging to the cattle or town. 
SAd. Hift. of tithes, p. 75. 

3 Bfef IWW, Were incorporated with the furgeons of Lon¬ 
don ; but not to prattife furggty, except drawing of 
teeth, isle, $z H. 8. c. 42. but feparated by 18 Geo. 2. 
e. 15. See Surgeon. 

H&dYbfCatt, (barbkanum) A watch-tower, or bulwark. 
Mandatum eft Johanni de Kilmynton tuftodi caftrt regis & 
honoris de Puckering, quoddam barbicanum anteportam caftrt 
regis praditti muro lapideo , & in eodem barbicano qmndam 
port am cum ponte verfattli , (Ac. de novofacere , tAc. T. Rege 
10 Aug. Clauf. 17 Ed. 2. m, 39. 

‘S&arbfcatiAgt, (barbitdnagium) Money'given for the 
maintenance of a barbican, or watch-tower; or a tribute 
towards the repairing or building a bulwark. Carta 17 
Ed. 3, Monafttcon Tom. 1. p, 976. 

IfotCA) A barque: Navis mercatorum isf qua merces 
export at. GlofT. Sax. Mlfrici , a flotihip. 

H&arcarfum, (bar carta) A fheep-cote, and fometimes 
ufed for a fheep-walk. MS. de Placit, Ed. 3, See 
Bercaria . 

bargain aim Half* Is an inftrument whereby the 
property of lands and tenements is for valuable tonttder- 
ation granted and transferred from one perfon to ano¬ 
ther : it is called a real contract Itpon a valuable con¬ 
federation, for patting of lands, tenements and here¬ 
ditaments, by deed indented and inrolled. z Inft. 672. 
Accomp. Conv. l Vel. 62, 

For the mom clearly comprehending the law under this 
bead, it will b§ proper to, confider, 

I. What things may he bargained and fold. 

IL By •whom, to whom, and by what words a bargain 
• and foie may bo made » 

HI. Of the conftderatiou and ittrellmtHf of : a bargain and 


' foie, 
IV. C 


_. . Of the manner of pleading bargains and fake. 

L All things, for the meft part, that are grantable by 
deed in any other way, are grantable by bargain and fide ; 
goad lands, rents, advowfons, tithes, lAc. may be granted 
^by it, in foc-fimple, fee-tail, for life, iSc. 1 Rep. 176, 
uRep. 23. #4 • 

Any freehold or inheritance in poffeffion, revertton or 
remainder, upon an ettatefor years, or life, or in tail, 
may be bargained and fold* but the deed Dull be inrolled. 
a Co, 54. Dyer 309, 2 lift* 67 n 

Bet xf tenant for lifo bargains and fells his land by 
deed inrolkd* it will be a forfeiture of his effete.. 4 Leon. 
* 5 *- . ’ , 

But afean feifed of a freehold may bargain and fell for 
years, apd tbit Jhatl be executed by the ttatute of ufes, 
27 H. JL e. to. but it heed not be mroUed by the ttatute 
of irnmmpm*' 8 Co, 03. 2 Rol, Abr . 204. 2 Inft. 671. 

. A man pottetted of a tern* cannot bargain and fell it 
fo as to bfe executed by the\lfetute* 2 Co. 35, 36. 
Popb.fifs. ' 

A bargain and fide of the prottt\ offend, is a bargain 
and fide of the land itfelf; for- th«| jjrefits and the land 
are the fame thihgttHbbftance. Dj^^^ 0 xm 4 argaim 
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ftaHu h ^ hold f ? rK i } “ was he & tha * thc S vend« 

ftould cut but once by this, and not *gain. Bn. Abr . 

i. l* i”Sl lincd and fcW, bpc.ufc thi, 

« a freehold within the ttatute; and before the ttatute a 
rent newly created might be bargained and fold, becaufe 
when money, a* an equivalent, was given, and ceremo- 
nies or words of law were wanting, the Chancery Ap¬ 
plied them; but it feems, that fince the ttatute, a rent 
newly created cannot be bargained and fold, bccaufe there 
ought to be a freehold in fome other perfon, to be exe¬ 
cuted in ceftui que ufi; but here can be no feittn of his 
rent m the bargainor, becaufe no man can be feifed of a 
rent in his own land, and confequently there can be no 
eflate to be executed in the bargainee. KAnu. Sc. 1 
Co. 226. I And. 327. i fonts 179. 

indenture inrolled bargains and fells lands to 
B. and his heirs, with a way over other lands of A 
this is void as to the way; for nothing but an ufe 
panes by the deed, and there can be no ufe of a thing not 
in ejfe, as a way, common, &c. before they are xreaced. 
Cro.Jac. 189. 

II. As to the ferfons by whom and to whom bargains and 
fales may be made, it is to be premifed, that 
The king, and all other perfons that cannot be feifed 
to a ufe, cannot bargain and fell, for at Common law, 
when a man had fold his land for money without giving 
livery, the ufe only patted in equity, and this is now exe¬ 
cuted and becomes a bargain and falc by the ttatute; but 
antecedent to any fuch execution there mutt be a ufe well 
raifcd, which cannot be without a perfon capable of being 
feifed to a ufe, which the king is not, there being no 
means to compel him to perform the ufe or trutt; for the 
Chancery has only a delegated power from the king over 
the confcicnces of his fubjc&s; and the king is the univer¬ 
sal judge of property, and ought to be perfeaiy indif¬ 
ferent, and not to take upon him the particular defence 
of any man • effete as a truftee. Bro. Eeoftment to Vies 
33. Hard. 468. Px>pb. 72. J 

l( tenant in tail bargains and fells his land in fee, this 
paffes an effete determinable upon the life of the tenant 
in tail; for at Common law the ufe could not be wanted 
Of any greater effete than the party had in him ; Sow te¬ 
nant in tail had an inheritance in him, but he could dif- 
pofe of it only during his own lifo; and therefore when 
he fells the ufe in fee, ceftui que ufe has a kind of an in¬ 
heritance, yet determining within the compafs of a life ; 
and the ttatute executes it in the fame manner as he has 
the ufe, and confequently he will have fome properties of 
a tenant in fee, and fome of a tenant for life only; hlr 
if tenant for life bargains and fells in foe, this paffes only 
an eftate for life, for he could not pafs the ufe of an ettate 
for life to the bargainee, and the ttatute executes the pof- 
feffion as the party has the ufe. 10 Co. 96, 98. 1 Sand. 

260, *61. i Co. 14, 15* Co, Lit. 151. 

A man may bargain and foil to a corporation, for they 
may take a ufe, though the money be given by the go¬ 
vernors in their natural capacity, 10 Co. 24, 34. 2 

Rol* Abr. 788. 

A man may bargain and fell to his fon; but then the 
confideratmnof money ou^ht to be expreffed, and it ought 
to have all the other circumftances of a bargain and fale; 
but this foal!operate as a covenant to Hand ieifed, if there 
be none bat &e confederation of natural love and affebion 
expreffed. j Co. 40. z Co. 24. Cro. Sliz . 0 304. r 
Vent. 13^, ” % Lev. $6. But 
If a ttBt nbd heir bargains and fells the inheritance of 
nuheir, tnia ia void, becaufe*hc hath no right to tranf- 
fer; thb (me law of. a releafe. KAw. 84. Co. Lit. 
265. 

If an infant bargains and fells his land by deed indented 
and inrolled* yet he may plead non-age; for notwith- 
Banding the ttatute the bargainee claims by the deed as at 
Common law, which was, and therefore i* ttill defeasible 
by non-age. 2 lift. 673. 

If a hu/hand foiled of lands in right of his wife, or te¬ 
nant in tail bargains and fells the trees growing on the 
F f . lauds. 
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lands, and dies before feverancc, the bargainee Cannot 
afterwards cut them down and take them away. Mo. 
41. 

If a wife joins with her hufband in a bargain and foie 
by deed indented and inrolled, of her lands, yet it fliall 
not bind her, for the wife cannot be examined by any 
court without writ, and there is no writ allowed in this 
cafe, which is for the better fecurity of wives, who are 
by our law intirely fubjefted to the will rtf the hutb&nd. 
z Inft. 673. 

If there be two jointenants, and one of them makes 
a bargain and fide Of his own eftate in foe, and then the 
Other dies, the other moiqty fhall funrive to the bargainor 5 
for fince the freehold is in the bargainor the inheritance 
continues; but if fuch join tenant had bargained and fold 
iotum ftatum fuum in foe, though he died before inroll- 
men t; yet if the deed were afterwards inrolled, the 
moiety would not furvive, but would pafs to the bar¬ 
gainee. Cro. Jac. 53. Co, Lit . 186. 1 Bulft. 3. 

As to the words nectftdry. 

The very words bargain and fell are not of abfolute ne- 
eeflity in this deed, for other words equivalent will fuf- 
fice ; a| if a man feifed of lands in fee by the words alien 
or grant, fell the fame to another, the deed being made 
in confideration of money, and indented and inrolled, 
will be an effectual bargain and fide. In (hort, whatever 
words upon valuable confideration would have raifed an 
ufe of any lands, lAc. at Common law, the fame would 
amount to a bargain and fate within this aft; as if a man 
by deed, lie. for a valuable confideration covenants to 
ftand feifed to the ufe of another, idc. 2 Inft. 672, 
Cro. Jac, 210. Mo. 34. Gro, Elite, 166. 

At Common law land might be bargained and (bid by 
words only, for it was the Confideration that in equity 
raifed the ufe, but fince the ftatute of 27 Hen. 8. e. 19. 
lands cannot pafs without indenture. 2 inft. 675. Dyer 
229. Pofb. 48. Dolt. 63. 

Bargains and fades of lands am to be ih writing indented, 
?nd inrolled in one of the courts at Wtftminfter, or in the 
county where the lands lie, before the Quftos Rotuhrum, 
jufHces of the peace, tjc. And the inrolmew ihsdi be 
mi.de within fix months after the date of the debds. Stat. 
27 H. 8* cap. 16. Vide Tab.io Stat. tit . Regifttr. 

-III. As to the confideration and inrolment. 

There muft be a good confideration given, or at lead 
faid to be given, for lands in thefedeeds: and for a com¬ 
petent fum of money, is a good confideration •; bat not 
the general words for divers confiderations, £&. Mod. 
Ca. 777. Where money is mentioned to be paid in a 
bargain and fide, and in truth no money k paid, feme of 
our books tell us this may be ft good banged* and fide ; 
becaufo no averment will lie againft that whkh is ex¬ 
prefly affirmed by the deed, except it comes to be ques¬ 
tioned whether fraudulent or no, upon the fiatdte'againft 
fraudulent deeds. Dyer 90. If no confideration of mo¬ 
ney is exprefted in a deed of bargain and fale, -it may be 
fupplied by an averment that it was made for money: 
and after a verdift on a trial, it (hall be intended -that 
evidence was given at the trial of money paid. 1 Ventr. 
108. If lands are bargained andfold for money only, the 
deed is to be inrolled according to the ftatute;; baft if it 
be in confideration of money, and natural afteftion, bftc. 
the eftate will pafs without it. 2 Inft. 672, 2 Ltv. $6. 
But a bargain and fale of lands for money may not be 
made to one man, to theufe of another, but only to the 
bargg|nec. A man bagUins and fills his land 'fot money 
by deed i ft rolled to another, to hold to the bargainee In foe, 
to the ufe of the bargainor for life, &c. or to foe ufe of 
auy other, this limitation of foe ufea is void, add it fliall 
be to the ufe of the barg&iifee in fee, becaufo the donfi- 
deration and fale implies the qfo to be to him only. 
Beni. Rep . 61. » 

If a man, in confideration of fo much money to -be 
paid at a day to come, bargains and fells, the Urn paffes 
prefently, and after the day the party has an aftion for 
foe money, for it is a fale, be foe money paid prefently or 
hereafter. Dyer 337 , a. 

With rtfpell to the inrollment • 


If the deed of bargain and fale be not inrolled wfthitf 
the fix months (which are to be reckoned after twenty- 
eight days to the month, the day of foe date taken ex- 
clufively) it is of no force; fo that if a man bargains and 
fells his land to me, and the trees upon it, although the 
trees might be fold by deed without inrolment, yet in 
this cafe, if the deed be not inrolled, it will be good neither 
for the tfees nor the land. Dyer 90. 7 Rep. 40. 2 
Bulft. 8. A bargain and fale of amanor to which an ad*- 
vowfon is appendant by indenture not inrolled, will not 
pafs the advowfon or the manor, for it was to go as ap¬ 
pendant. Bro. Caf. 240. And if two jointenants are of 
land, and one of them bargains and fells it all by fuch a 
deed indented, and then the other jointenant dieth, and 
the deed is forfeited 5 here but a mfeiety of the land fliall 
pafs by this deed* 2 Cro. 53. A. bargains and fells his 
land to B. and his heirs, by indenture inrolled, but be¬ 
fore the inrolment B. bargains and fells all his eftate to 
C. and the deed was after inrolled; adjudged, that no¬ 
thing did pafs by foe deed from B. to C. 2 Cro. 52. 
But fo fome cafes, where a deed will not enure by way 
of bargain and fale, by reafon of fome defeft therein, 'it 
may be good to another purpfefe. Dyer 00. 

If two bargains and foies are made of the fame land, 
to two feveral perfons, H ^jd the laft deed is firft inrolled; 
if afterwards foe firft deed is aHo inrolled within fix 
months, the firft buyer fliall have the land; for when the 
deed is inrolled, foe bargainee is feifed of the land from 
the delivery of the deed, and foe inrolment lhnll relate to 
it. Hob. 165. Woods Inft. 259. Neither the death of 
tfie bargained or bargainee, before the inrolment of the 
deed of bargain and fale, will hinder the pacing of the 
eftate to the bargainee: but foe eftate of freehold is in 
the bargainor, until foe deed is inrolled; fo that the bar¬ 
gainee cannot bring any aftion of trefpaft before entry 
had: though ’tis foid he may fumnder, affign, lAc. 2 
tro. 52. 1 Inft. 147. A bargainee flifttt have rent 

winch incurs after foe bargain and fale, and before the 
inrolment. Sid. 310. Upon the inrolment of foe deed, 
foe eftate fettles ab initio , by foe Stat . 27 M. 8. c. ii>. 
And the ftatute of inrolment Ays, that it fhall not veil, 
except the deed be inrolled; and when it is inrolled, the 
eftate vefts prefently, by foe ft acute of ufes. 1 Deans. 
Abr. 696. Every deed may be inrolled at Common 
lew, for its fecurity. If feveral feal a deed of bargain and 
fale, and but one acknowledge it, end thereupon the 
deed is inrolled; this is a good inrolment within the 
ftatute. Style 462. None cm make a bargain and fale 
of lands, that hath not the aftualpo&ffion thereof at the 
time of the fide $ if he hath am foe pe&ffion, the deed 
muft be fealed upon the land, tomake if good. 2 Inft. 
672. 1 hill 290. 

i Houfes and lands .London, and any cky, idc. arc 
! exempted out of foe ftatute of mrohnttots. 2 Inft. 6}6. 

1 NtIf. Abr. 342. But the general method now ufed* 
to convey efts tea, is, by -leafe and reieafe, whereby the 
pojfejjson and the fee immediately pafs without inrolment. 

IV. In regard to the *na*tt*r *f pleading a bargain and 
fale, it is to be obferved, that in pleading thefe deeds, 
the deed kfelf muft be fitewn under feal. 1 Inft. 225^ 
For though the frrrolracntibeing on record is of undoubted 
veracity, being the tranfaftiosi o&the court; vet the pri¬ 
vate deaf has not foe faaftta a record, though pub- 
lickly acknowledged atrd inrolled; for it might have 
been tidily and fraudulently dated, or ill executed. Cc. 
Lit. 225. b. 2 Inft.'Sy 3. 4 Co. y\. 5 Co. 53. 

2 Rel. Rep 1 19. 

It moft bkewife be fet forth, that the inrolment was 
within fix months, o t fectmdum for mam ftatuti, he. 

In debt for rent, foe pkinri/F declared upon a lea fe 
made by adtranger, who after bargained and fold the rever- 
fion to the plaintiff per mdetiturem debito modo irrotulat * in 
curia Cancellaria ; atidafter verdift for the plaintiff judg¬ 
ment was arrefted, becaufeit was riot alkdged, that thedn- 
roHmcnt was within fix/ni&nrhs, nor feeundum foemetm 
ftatuti , and debito modo will not help it, for it might be 
fo at Common law. fAHen 19. Carter 221, Style J4. 

S. C* 

K 
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* If a tgan makes a leafs for years the ioth of May, and 
afterwards bargains and fells his lands, * and antedates the 
deed by making it the ioth of Aprils and the inroUment 
is alfo as of that time, the lcflee is without remedy, for he 
cannot aver againft the record. See Owen 138. 1 Le Mr. 

183. a Leon . I21, 183. 3 Leon, 175. 

In pleading a bargain and fait, the party ought regu¬ 
larity to aver payment of the money. 1 Leon, 170. See 
Moor 504. 

In replevin, the cafe upon the pleadings was, that the 
defendant made a title under bargain and fale, in rolled 
within fix months, and the ftatute of ufes, and did not 
(hew that it was in confederation of money ; but adjudged, 
that after a •verdict , hs this cafe was, it (hall be intended, 
that evidence was given at the trial of money paid. 
I Vent, 108. 

The party that claims by any bargain and fale, muft 
Jhew in what court the deed is inrolled, becaufe he muft 
Ihew all things in certain that make out his title; other- 
wife his adverfary %ould be put to an infinite fearch be¬ 
fore he could traverfe with fecurity. Yeiv. 213. Cro, 
JaC, 2^1. Si C. ^ 

Debt upon a leafe for years, in which the plaintiiF de¬ 
clared, that by indenture, bearing date the 27th of Non/, 
G. D, in confideration of fo much money, bargained and 
fold the revcrfion to him in fec^which indenture was 
inrolled fuch a day, according to the ftatute; and becaufe 
he did not Jhew in what court it was inroiled, the plfiA was 
held ill} for 'tis unreafbnable to put the kfTee to fearch 
the courts at Weflminfter , and the rolls of the clerks of 
the peace. Ytbv, 313. 


Form of a bargain and fide of lands. 

T HIS indenture, made the day and year, Ac, Between 
A. B. of &c. of the one part, and C. D. of, Ac. of 
tin other part, Witndfcth, That the j 'aid A. B. for and in 
confederation of the fum of. See, to him in land paid by the find 
tJ. D. the r&0ffiphereof the fetid A. B. doth hereby acknow - 
dodge, He doe »• Hath granted, bargained and fold, 

odimed«nd cypgt&d* and by thefi prefints doth grant, bargain 
and fill, alieifimfconfirm unto the Jaid C. D. bis heirs and 
njfigns for over, All that mtjkagi or tenement, fituate , fee. 
and alfo all lands J frees, woods, underwoods, tithes , commons, 
common of fafture, profits, commodities, advantages, here¬ 
ditaments, ways, waters, and appurtenances wbatfisver tuihe 
fiud mejhage or tenement, lands and tenements abvuemeutiauid, 
belonging or anywifi appertaining 5 and alfo the reverfin and 
reverfeons, rmaMdfi and remainders, rents and firvices of 
the Jaid premij'es, and of every part thereof', andalltheefiait, 
right, title , inttreft, claim and demand whsttfiever of him 
the find A, B. of, in and to the find meflhage, tenement, and 
frmiffes, and e&etf paft thereof ; ¥0 km,and to hold the 
fetid meffuage or tenement, and all andJingsdar the findpremij'es 
mhovmentioned, aid every part and parcel tbmof \ with the 
appurtenances mate the fold C.D. his beijremadqfigw, to the 
may proper irfi and behoof of the Jaid C.D. his heirs and of¬ 
fgas fir ever : And the find A. B. fir Mimmdhu heirs, the 
Jaid meffuage or tenement, and premfiiu, mod every fart 
thereof againft him and his heirs, and agsbnfl aU and every 
other ptrfin and perfins whdtfiever, *0 the fitidC, D, his 
heirs and affigns, fiallnod will warrant, and fir ever de¬ 
find by theft prefints. «In wkaefs, S$c. 


The manner of inrelUng n bargaia and fide- 

® & it remembered, That on the .. * day, dec. here in the 
fame, tern before the lord the ting *^Weftorinfter, came 
A. B. of, Set* in theronnty of M. gentleman, in his proper 
'fer/m,:'mibnugk here into the court of the faid lord the trow 
ting, befits the ting himfilfat Weftijlinfter, a certain inden¬ 
ture, which he hath acknowledged H he his deed : and he de¬ 
fied that that indenture in the court of the lord the new king 
before the fitid lord the tikg at Weftminfter, might be of 
record inrolled t [and it is inrolled in firm following, that 
is to fay. This indenture, made, &c. {And fi Intel it 
verbatim :) The term mutt be at the top of the roll. 
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Afterwards is indorfed on the back of the deed, 

Inrolled in the court of the lord the king, before the king 
himfelf at Weftminfter, of the term of the Holy Trinity, 
d?C. in the fift year of the reign of the lord George the Third 
stow king ^ Great Britain, Ifc, 

Roll .. 

There is a bargain and fid ? of goods, for which vide 
Contra&, Ac. 

OBuffearf, (harkaria, corticulusj A tan-houfe or place 
to keep bark in for the ufe of tanners. New Book Evtr . 
tit. AJfefe, Corp* Foist* 2. 

b ®*tOU, (bare) Is a French word, and hath divers fig- 
nifications here in England* Firft, it is taken for a degree 
of nobility next to a vifeount. Bra&on, lib . 1. cap* 8. 
fays, they are called barones, quafi roiur belli . In which 
fignification it agrees with other nations, where barons* 
are as. much as privinci<e: fo that barons are fuch as 
have the government of provinces, as their fee holdcn of 
the king; fome having greater, and others lefs authority 
within their territories. It is probable, that formerly in 
this kingdom, all thpfe were called barons that had fuch 
feignioncs as we now call courts-barpn ; as they ore at 
this day called fiignevrs in France, who have any manop 
or lordlhip: and foon after the conquctt, aU fuch came to 
parliament, and fat al peers in the lords houfe. But 
when by experience it appeared that the parliament Was 
tod much thronged by thefe barons, who w^re very nu¬ 
merous, it was in the reign of King John ordained that 
none but the barones mqjoret tttould come to parliament, 
who, for their extraordinary wifdom, intcrett, or quality, 
fhould be fnxnmoaed by writ. After this, men observing 
the efiate of nobility to be but cafual, and depending 
merely upon the king's will, they obtained of rite king 
fetters patent of this dignity to them and their heirs male, 
who were called barons by letter / patent, or by creation, 
whofe mdkrkf are now by inheritance thole barons that 
are called lords of the parliament; of which kind the 
king may create at his pleafure. Heverthelefs there are 
Hill barons by writ, as well as barons by letter* patent; 
and thofe barons who were firft by writ, may now alfo 
juftly be called barons by prefeription^ for that they and 
their anccftors have continued barons beyond the memory 
of man. The calling up by writ is at this day ftldom 
pra&ifcd unlefs it be to fummon the fon of foave lord to 
parliament, in the lifjp-time of his anceftor; for creation 
by letters patent is almoft altogether in ufe. z In ft* 48. 
The original of barons by writ, Camden rcfbrs to King 
Hen. 3. and barons by ,letters patent, or creation, com¬ 
menced 11 U* 2. Comb . Brit ■ pag. 109. To thefe is 
added a-third kind of barons, called barons by tenure, 
which are fame of our ancient barons ; and likewlfe the 
bi&ops, who by virtue of baronies annexed to their 
bilhopricks, always had place in the lords houfeof par- 
liajnent,' asbarons by ,|jid|Bb>n. Stager of Honour, lib . 
4. cap . 13. 

There are alfo barons byjgSfice; as the barons of the 
Exchequer, barons of thM^df^ffitnei &c. of ^hieft you 
may read under their proper J&A records, 

the word baron included all W hqb^ity of England, be- 
caufe regularly all noblemen were barons, though they 
had a higher dignity; andjhercfore the charter of King 
Ed* i. which is an expofition bf what relates to barons in 
Magna Chartd, Concludes toftibus arebiepifiopis, cpiftopis, 
baronibus, ifc. And the great council of die nobility. 
When thre ^onfifted, befides earls and barons, of. dukes, 
marqtieftes, were all comprehended under the name 
de fit^mutpMde baronage* Glotov* cap. 4. ThelS barons 
have given them two enfighs to*remind them of their du- 
, ties 5 'faft, u long robe:«£nrl<t, in refpeft whereof they 
ar8 mmomm de magnpefyettio regis ; and fecondly, they 
are gi« ipWi a fword, &at: they ihould ever be ready to 
defend thfftr king and country. 2 Inft* $• A baron is 
vir notnbilis & principalis: and the chief burgefles of 
London fitttio form*# rimes barons, before there was a lord 
mayor, as*appearahy the cityfenl, and their ancient char¬ 
ters .'"**Hmrkus 3. Rex* Sciatts nos c once fife fcf baeprafenti 

ebarta 
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chfirta mftra conjirmaffe baronibus noftris de civ it ate mftra 
London quod eligant fibi mayor de jeipfis jingulis annis, See 
Spelm . Giof. The Earl palatines and marches of England 
had anciently their barons under them; but no barons 
but thole who held immediately of the king were peers 
of the realm, 'Tis certain the king's tenants were called 
barons; as we may find in Mat. Pari/, and other writers: 
and in days of old, all mfn were Ailed barons; but this, 
We take it, was only a term in the law, not a title of no* 
bility. 

2 &arotip, (baroma) Is that honour afid territory which 
gives title to a baron; comprehending not only the fees 
and lands of temporal barons, but of bilhops alfo who 
have two eftates; one as they are fpiritual per Tons, by 
reafon of their fpiritual revenues and promotions ; the 
other grew from the bounty of our Englijh kings, whereby 
they have baronies and lands added to their fpiritual 
livings and preferments. The baronies belonging to 
bilhops are by fome called regalia, becaufe ex fila libera- 
litate regum eis dim concept, (3 a regibus in feudum ttnentur. 
Blount. Barony, Bratton fays, (lib. 2. cap. 34.) is a 
right indivifible $ and therefore if an inheritance be to be 
divided among coparceners, though fome capital meftu- 
ages may be divided, yet ft capitate mtjfuagium Jit caput 
comitdtus vel caput baroniae, they may not be parcelled. 
In fome cafes a barony may be aliened, or entailed, and 
the honour pafs accordingly. Sed qu. In antient times 
thirteen knights fees and a quartef made a tenure per ba¬ 
ron iam, which amounted to 400 marks per annum . 

tf&ronet, (baronettus) Is a dignity or degree of ho* 
nour, which hath precedency before all knights, as knights 
of the bath, knights bachelors, 13 c. except Bannerets, made 
fub vex tilts regia in exercitu regali in aperto hello, (3 ip/o 
rege ptrfinalittr prafinte . This order of baronets was in¬ 
stituted by King fames I. in the year 1611* withfuch pre¬ 
cedency as aforeiaid, and other privileges, ( 3 c. Their 
number at firft was but two hundred; but now they are 
without limitation: they are created by patent with an 
habendum ftbi (3 keeredibus mafeulis, ( 3 c. And their dig¬ 
nity, on its firft inftitution, was a kind of purchafed ho¬ 
nour, by men of great eftates, qualified for titles, . 

tfatflftt anu Jfeme, Are hulband and wife, by our law; 
and they are adjudged but one perfon. Under this head 
muft be considered, 

I. The legality of the marriage , and the nature of mar¬ 
riage eontratts. 

II. What atts and agreements of the wife before mar¬ 
riage bind the hujband. 

III. , Of the hujband's power over the perfon of his wife, 
and of her remedy for any injury done to her by him, and 
of attions by him for criminal converfation with her. 

IV. Of his intcreft in her e/late and property. 

V. Where the hujbandpall he liable to the wife's debts 
contratted before marriage ; and therein of a wife that is 
executrix or adminijiratrix. 

VI. Of her contracts during marriage , and how far 
the hujband is bound by juch eontratts. 

VII. Where Jhe alone jhall be pumped for a criminal 
offence, and where the hujband*pall be anfwerable fir 
what jhe does , in a civil attion . 

VIII. What atts done by the hufiand, or wife alone, or 
jointly with the wife, will bind the wife; and therein of 
her agreement or difagreement to fuch atts after the death 
of the hufiand. 

IX. Where the husband and wife muft join in bringing 
attions. 

X. Where they muft he jointly fued. 

XI. Where a wife pall he considered as a feme file. 

Xtl. Of divorce, feparate maintenance, and pin-money. 

I. Marriage is a compact between a man and a woman, 
for the procreation and education of children, which is 
to continue during both their livesand it may he cele¬ 
brated in a private houfe as well a* in a church* 1 New 
Abr. 283. 

Before the time of pope Innocent the Third, there was 
not any folemnization of marriage in the church; but the 
man came to the houfe where the woman inhabited, and 
led her home to his own houfe, which was all the cerc- 
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mony then ufed. Moor 1 70. Per Goldingham^ Do&Er 
of the Civil Law, arguendo. 

The age of confent to a marriage in an infant male is 
fourteen, and in a female twelve; but they may marry 
before ; and if they agree to it when they attain t heic 
ages, the marriage is good; but.they cannot difagree be¬ 
fore then ; alfo if one of them be above the age of con* 
fent, and the other under fuch age, the party to alfove 
the age may as well difagree as the other; for both mull 
be bound or neither. Go. Lit. 33* 78, 79., 2 Jnft. 434. 
hi ft. 88, 89. 6 Col 22. 7 Co. 43, 1 Pel. Abr. 340. 

A man within the age of fourteen (his age of confent 
to marry) takes a woman to wife, they are baron andfeme , 
fo that he may have trcfpafs de muliere abdutta cum bonis 
viri, (3 c. 

By the ftatute 32 Hen. 8. cap. 38. it is enabled, 
“That no refervation or prohibition (God’s law excepted) 
ihall trouble or impeach any marriage without the Levi- 
tical degrees, and that no perfon, of what ettate, degree or 
condition foever he be, ihall be admitted in any of the 
fpiritual courts within the King’s realm, or any hu 
Grace’s other lands and dominions, to any proccfs, plea or 
allegation contrary to the fiatute.” For the expoiition of 
this ftatute, fee Co. Lit . 24. a . 2 Inft. 684. See 25 

Hen. 8. c. 22. 28 Hen. 8. c. 7. 28 Hen. 8. c. 16, 

Before which the eccl8%ltical courts had the foie jurii- 
di&ion of matrimonial caufes. See 13 Ed. 1. the ftat. 
Circumfpette agatis . Hob. 18 1 .. Co. Lit . 235. 2 Inft. 
683, 684. See Faugh. 214. But if a man marries his 
coufm within the degrees, or his mother or filler, they 
continue huiband and wife till a fentence of divorce be 
pronounced. 1 Pol. Abr. 340, 357, . 

By 6 13 7 Will. 3. cap * 6. By 7 (3 8 Will. 3. cap. 
35. By 10 Ann. cap. 19. Certain penalties were in-* 
ft idled on parions, (Sc. marrying perfons without pub¬ 
lication of bans or licence, as alfo on the man fo married. 
And by 26 Geo. 2. cap. 33. 

All bans of matrimony Ihall be publifhed in an audible 
manner in the parifti church, or in fome publick chapel, 
in which bans of matrimony have been ufually publifhed, 
belonging to fuch parifti or chapelry wherein the perform 
to be married dwell; upon three Sundays preceding the 
folemnization of marriage, during the time of morn¬ 
ing fervioe (or of evening iervice, if there be no morn¬ 
ing fervice in fuch church or chapel upon any of thofc 
Sundays) immediately after the fecond JeiTon : and when 
the perfons to be married dwell in divers parities or 
chapelries, the bans ihall be publiihed in the church or 
chapel where each of them dwell; and where both or 
either of the perfons to be married dwell in any extra* 
parochial place having no church or chapel wherein ba< • 
have been ufually publiihed, then the bans ihall be pufc 
Hflied in the pariih church or chapel belonging to lome 
parifti or chapelry adjoining to fuch extraparochial 
place. 

And in all cafes where bans ihall have been publiihed, * 
the marriage ihall be folemnized in one of the parifti, 
churches or chapels where fuch bans have been publiihed. 

Sett. %. No parfon, vicar, minifter, or curate, ihall 
be obliged to publiih bans, of matrimony between any 
perfons, unlcfs the perfons tobe married ihall feven dayf 
before the time required for the firft publication of fuch 
bans, caufe to be*delivered $0 fuch parfon, r c. a notice 
' in writing of their chriliian and fijruame*, and of their 
refpe&ive abodes within fuch parifti, xhapelry, or extra- 
parochial place, and of the time during which they have 
dwelt in fuch houfes refpe&ively., 

Sett. 3. No parfon, (sc. folemnlzing marriages be¬ 
tween perfons, both or one of whom ftiail be under the 
age of 2! yews, after bans publiihed, ihall be pumfhable 
by ecclefiaftical cenfures, for f$wamizmg fuch marriages 
without content of parent* or guardians, whofe content 
is required by law, unlefs fuch parfon, ( 3 c . have notice 
of the diftent of fuch parents or guardians. And ixi cafe 
fuch parents or guardians, or oner of them, puhlickly 
caufe to be declared, in the thurch or chapel where the 
bans ihall be fo publiihed, at the time of fuch publica¬ 
tion, their diftent to fuch marriage, fuch publication of 
bans ihall be void. 
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f*f. 4. No licenceof marriage jhaU ( be granted by any of matrimo^ ^hether ^ wtf* uV iraefenti, or 
l^rlon havmgaothority to grant fuch licences, to Mem- verba de future, tewed into after the * cth Of March 1yfa 
wxt anp marriage in any other church or chapel, than In Sea. 14. The %urchwafdens and charfelwardensof 
the parilh church or publick chaoel belonging to the pa- every parilh or ch&pelry lhall provide books of* vellum, 
tifli or chapelry, within which the ufual place of abode or durable paper, in which all marriage* rtfpdftively, 
«f one of the perfons to be married lhall have been for there publilhed or folemnized, lhall be regiftered, &c. 
lour weeks, immediately before the granting of fuch li- $*a. 15. All marriages ihail be folemnized in the pre¬ 
sences or where both or either of the parties to be mar- fence of two whneffes, befides the minifter who lhall ce- 
rie 4 dwell in an exlraparochial place having no church or lebrate tjie fame. And immediately after the celebration 
chapel wherein bans have been ufually publilhed, then of cvenf marriage, an entiy thereof lhall hr made in fuch 
in the parifii church or chapel belonging to fome parilh manner and form as by the faid aft is pre- 

or chapelry adjoining to fuch extra parochial place. feribed. # 

Sea. 5. All parities where chert lhall be no parilh Sea. 16. If any perlbn lhall with intent to elude this 
church or chapel, or none wherein divine fervice lhall be aft, wilfully infert, or caufe to be inferred, ih the regiftcr 
ufually celebrated every Sunday, may be deemed extrapa- \ book of fuch parilh or chapelry, any falfe entry of any 
jochial places for the purpofes of this aft, 1 'hing relating to any marriage ; or falfly make, alter* 

Sea. 0. Nothing herein contained lhall deprive the , forge, or counterfeit, or caule to be fallly made, ttfe. or 
archbilhop of Canterbury and his officers, of the right afliftin falfly making, any fuch entry in fuch regifter; 
which hath hitherto been ufed in virtue of 25 Ben, 8. or falfly make, €*fr. or caufe to be falfly made, oraflift 
cap. 21. of granting fpcclal licences to marry at any con- *n falfly making, ft fc. any fuch licence of marriage as 
venient time or place. ' iforefaid % or publilh as true any fuch falfe, altered, forged, 

Sea. 7. No fpitogate deputed by any ecdlefiaftical or counterfeited regifter, or a copy thereof, or any fuch 
judge, who hath power to grant licences of marriage, falfe, &c. licence of marriage, knowing fuch regifter or 
lhall grant any fuch licence, before he hath taken an licence* of marriage refpeftively to be falfe* ftfr. or if any 
oath before the faid judge faithfully to execute his office perfon lhall wilfully deftroy, or caufe to be deftroyed, any 
according to law to the Deft of his knowledge, and hath regifter-book of marriages, or any part of fuch rtgifler- 

f iven fecurity by his bond in the fum or 100 A to the book, with intent to avoid any marriage, or to fubjeft 
ilhop of thediocefe, for the faithfim execution of his office, any perfon to any of the penalties of this aft; every per- 
Sea. 8, If any parfon lhall fol$mnize matrimony in fon fo offending, and being convifted, lhall be adjudged 
any other place than a church or public chapel, where guilty of felony, and lhall fuller death, 
bans have been ufually publilhed, unlefs by fpecial licence Sea. 17* This aft lhall not extend to the marriages of 

from the Archbilhop of Canterbury; or fliall folemniae any of the royal family* 

matrimony without publication of bans, unlefs licence of Sea. 18. Nothing in this aft lhall extend to Scotland ; 
marriage be firft obtained from fome perfon having fcu- nor to any marriages amongft Quakers, or amongft per- 
thority to grant the lame 5 every prion wilfully fo of- Tons profeffing the Jenutfb religion, where both the parties 
fending ana convifted fliall be adjudged^ guilty of felony, to fuch marriage fliall be Quakers, or perfons profdfing 
and be tranfported to fome cf his Majefty 4 * plantations the JewiJb religion; nor to any marriage folemniecd bo 
in America, for 14 years, according to the laws for tranf- yond the Teas. 

portatkm of felons. And all marriages folemnized in any By the 13 Sec. ofthis ftatute the law for inforcing con* 

other places than a church or public chapel, unlefe by trafts in the fpiritual court is altered. 

Special licence as aforelhid, or without publication of But in thefe caufes the temporal courts have giVeii a 
bans, or licence of marriage from a perfon having autho- remedy by aftion, for the breach' of proraife* Cro. Elite* 
rity to grant the fame, lhall be void. 79. Carter 273. In an aftion again ft huiband and wife, 

SeB. 9. All profecutions for fuch felony lhall be com- the plaintiff declared that he promifed to marry the de- 
snenced within three years after the offence committed. fondant’s wife whilft foie, and that ihc the fame time 
Sea. 10. After the folemnization of any marriage un- promifed to take him for her huiband, and averred that he 
der a publication of bans, it fliall not be neceffary m fup- tendered himfelf, and that Ihe ref ufed, &c. It was 
port of fuch marriage to give any proof of the dwelling objefted, that marriage was no advancement to a man, 
of the parties in the relpemvr parilhes or chapelries where- though it was to a woman alfo that no time was laid 
in the bans are publilhed; or where the marriage is by when this agreement was to be executed ; but the court 
licence, it lhall not be neceffary to give any proof that the over-ruled both the objections. Cartb. 467. Harrifcn '. 
ttftial place of abode of one of the pakies, for fodr weeks Cage et ux. 1 Salk. 24. S. C. See 2 Salk. 437, 43 b. 
as afbrefaid, was in the parilh church or chapelry where If a man and an infant at the age of fifteen, promile to 
the marriage was folemnized 5 nor Ihail any evidence in intermarry, and the man refutes, and after marries ano- 
cither of the faid cafes be received to prove the contrary ther, Ihe may," notwithftanding her infancy, maintain an 
In any fuit touching the validity of fuch marriage. aftion ; for this is a contraft which Ihe may at thefe 

Sea* 11. All marriages folemnized by licence , where years enter into, being for her advantage ; and^ though 
* either of the parties, not being- a widower or widow, it may be voidable as to her, yet it is good againft the 
lhall be under the age of 21 years, which lhall be had 1 man, who muft be prefumed to have afted with as much 
without the conient of the father of futh of the parties fo caution as if he had contrafted with a perfon Of full age. 
under age, if living, 6r if dead, of the guardians of the Trin. $ Geo. 2. adjudged between Holt and fPord. Note-, 
perfon of the party fo under age, or one of them; and in By the ftatute of frauds an dperjuries, thefe Contraft $ muft 
cafe there be no fuch guardian, then of the mother, if li- be reduced into writing. That is contraft* in corfid&atUn 
ving and unmarried ; or if there be no mother living and of marriage (if not to be performed within one year), 
unmarried, then of a' guardian of the*perfon appointed But mutual pnunifes to marry, each art not within the 
by the court of Chancery, fliuJl be void. ftatute of frauds and perjuries. Vide 1 Stra. fa .—Alfo 

Sea. 12. In cafe any Utah guardian or mother, or any fee 1 Lord Rsy. 316. 2 Show. 16. Shin. 142, 143* 
of them, whofe content is made neceffary, fliall he wn 2 Mod. 310. 

compos mentisf or beyond the fees, of lhall rtfufe their A wife cannot be a witnefs againft or for her huiband, 
confent to the marriage, it lhall be lawful for any perfon nor he againft or for her, (except in cafe of high treafon), 
deft nous of marrying, in any of the before mentioned becaufe they are dues omma in ma Came, g Nty Mr. 
cafes, to apply by petition to the Lord Chancellor, who 349. At common law a man could neither in poffeflion, 
is hereby impowered to proceed upon fuch petition in a .reverfiohor remainder, limit an eftate to his wife; but 
fummary way 5 and in cafe the marriage propofed appear pby Stat. xy 8 . 8. A mart Btay covenant with other per- 
proper, the Lord Chancellor lhall judicially declare the fons tb fotnd fetfed to the ufo of his wife ; or may maka 
feme to be fo by ah order of court, and fuch order lhall any^other conveyance* to her ufe, but he may riot covenant 
be deemed ii good as if the guardian, or mother of the with Ms wife to Hand ftifed to her uft, for they are o^e 
perfon fo pedtfoning, had donfented to fuch marriage. perfon in law. A man may devife lands wmx to his 
SeB. 13. In no cafe fliall any lUit or proceeding be had wife, becaufe the devife doth not take effect till after Ms 
in any ecclefiaftlcal court, to compel a celebration of any death. Co. lift. XI2* 
marriage in facie * ecclefistt, by reafoh of any contraft Gg 
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A wife cannot devife lands to her hufband: for a ftnti 
covert cannot make a will, as Ihe is To entirely under th 
power of her hulband, that what (he doth cannot be call* 
her will- Nelf. A hr. 347. 

If a man takes A . S. to wife, per durefs, though mar 
riage be folemnized in facie cccltfue, yet it is mere! 
void j and they are not baron and feme, becaufe there i 
not any confent; and it cannot be a marriage withou 
confent. 1 Rol. A hr. 340. 

II. As to the ads and agreements of the wife before mar 
riage binding the hujband. 

By the marriage the hu/band and wife become one per- 
fon in law, and therefore fuch an union works ah extin 
guilhment or revocation of feveral afts done by her befnr 
the marriage; and this not only for the benefit of tlv 
hu/band, but likewife of the wife, who, if Ihe were al 
lowed at her pleafure to refeind and break through, o, 
confirm feveral adls, might be fo far influenced by hej 
hu/band, as to do things greatly to her difadvantage. 

4 Co. 60. 5 Co. 10. Kelw. 162. Co. Lit. 55. Hetl, 

72. Cro. Car. 304. 

But in things which would be manifcftly to the preju 
dice of both hufband and wife, the law does not mak< 
her adts void ; and therefore if a feme foie makes a leaft 
at will, or is leflee at will, and afterwards marries, th* 
marriage is no determination of her will, fo as to maki 
the leaic void 5 but Ihe herfelf cannot without the con 
fent of her hulband determine the leafe in either cafe 

5 10 ' 

So where a warrant of attorney was given to confefs 1 
judgment to a feme foie ; and the court gave leave, not 
withflanding the marriage, to enter up judgment, foj 
that the authority lhall not be deemed to be revoked or 
countermanded, becaufe it is for the hulband’s advantage; 
like a grant of a reverlion to a feme foie, who marries 
before attornment, yet the tenant may attorn afterwards; 
otherwise if a feme foie gives a warrant of attorney, 
and marries, for that is to charge the hufband* 1 Sal f. 

117*399* 

But if a feme foie makes her will, and deviies her land 
to J. $. and afterwards marries him, and then dies, yet 
J. S. takes nothing by the will, becaufe the marriage 
was a revocation of it; for as the law will not allow a 
woman under coverture to make a will, left Ihe fhould 
be influenced by her hulband in the difpofition of he 
eftate ; fo for the fame reafon a will made by a feme foie 
is countermanded by the marriage, left Hie ftiould be 
influenced by her hulband (if it continued after the co¬ 
verture) to revoke it, or let it Hand, as it beft anfwered 
his intereft. 4 Co. 60. 

Agreements between baron and feme before marriage, 
are by the marriage generally extinguilhed : but if a 
perfon, in confutation of marriage, promife to leave his 
wife worth fo much at hi* death, this being no duty in 
the life-time of the hulband, is not extinguilhed by the 
Marriage. Cro.Jac. 571,623. ( 

A man enters into a bond to his intended wife, condi¬ 
tioned to leave her 1000/. the hu/band mortgaged his 
eftate, and died, not leaving pcrfonal aflets to difeharge 
the bond; and it was decreed in equity, that though the 
bond was void by law, being entinguilhed by the 'mar¬ 
riage, yet it lhould be made good in equity; and that the 
wife might redeem and hold the land till Ihe was fatisfied 
her debt, 2 Vern. 480. 

Alfo equity will let afide the intended wife’s contra&s, 
though legally executed, when they appear to have been 
entred into with an intent to deceive the hulband, and 
are in derogation of the rights of marriage ; as where a 
widow made a deed of fettlement of her eftate, and mar* 
ried a fecond hulband, who was not privy to fuch fettle- 
ment; ^nd*t appearing to the court, that it was in con¬ 
fidence of her having fuch eftate that the hulband mar¬ 
ried her, the court let afide the deed as fraudulent; fo 
where die intended wife, fhc day before her marriage, 
entred privately into a recognizance to her brodier, and 
it was decreed to be delivered up„ See 2 Chan. Rep. 79, 
Si. 2 Fern. 17 , 

But where a widow, before her marriage with a fecond 
hulband, aligned over the greateft part of her eftate to 
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truftees for children by her former hulband ; and though 
it was infilled that this was without the privity of 
hulband, and done with a defign to cheat hiin> yet the 
court thought, that a widow might thus provide for her 
children before Ihe put herfelf under the power pf a hul¬ 
band ; and it being proved that 8000/. was thus fettled, 
and that the hufband had fupprefled the deed, he was de¬ 
creed to pay the whole money, without dircfling any ac¬ 
count. 2 Vern. 408. 

A woman being married agreed with her Jiulband, 
that Jhe Jheu Id have power, to ah as a feme jUe not with - 
funding that marriage ; the hufeand died , and Jhe married 
another hulband, who was not privy to the fettlement on 
the former marriage . It was decreed, that the fecond 
hulband fliould not be bound by that fettlement on the 
former marriage. 2 Vern. 17, 18. 

A. before marriage with M. agrees with M. by deed 
in writing, that flic, or fuch as Ihe fliould appoint lhould, 
during the coverture, receive and difpofe pf the rents of 
her jointure, by a former hulband, as flic pleafed. Per 
cur. « The aforefaid agreement with the feme herfelf before 
marriage, was by the marriage extingigjhed. Chan. Ca. 21. 

The baron before marriage articled with the feme to 
make a fettlement of certain lands, before the snartyage 
fhould be felemnized} but they intermarried before the Set¬ 
tlement. Then the baron died; and on a bill by the 
widow for an execution of the articles, it was decreed 
againft the heir at laW^gf the baron ; who objected, that 
marrying before the execution of the fettlement was a 
waiver of the articles, and the benefit of them ; and /he 
being the only party with whom they were made, her 
marriage with the other party before performance was a 
releafe in law. 2 Vent. 343. 

Upon a treaty of marriage the man gave a bond to the 
woman, condition'd that if be did permit her to difpofe of 
job/, then the bond Jhould be void. Afterwards the mar¬ 
riage took efFcfl, fo that th eland became void, yet this was 
held to be a good agreement; and the court decreed, that 
the hulband lhould give bond to truftees with the fame 
condition ; it was held, that a bill may be exhibited by 
her proebein amy ; or if truftees exhibit a bill for or on 
her behalf, it is good either way.' 2 Frccm. Rep. 205. 

III. As to the power of the hujband over the wife's per- 
fon , 

By marriage the hulband hath power over his wife’s per¬ 
fon; and he may correct his wife. Dolt. 284. But if lie 
threaten to kill her, tsc. Ihe may make him find furcty 
of the peace, by firing a writ of Juppluavit out of 
Chancery or by preferring articles of the peace againft him 
in the court of King's Bench, or Ihe may apply to the 
Spiritual Court for a divorce propter favitiam. Crom. 28, 
136. F. N. B. 80. Hetl. 149. com. 1 Sid. 113, u6. 
Dalt. c. 68. Lamb. 7. Crom. 133. 

But a wife cannot, either by herfelf or her prochein 
amy bring a homine replegiando againft her hulband, for 
he has by law a right to the cuftody of her, and may, if 
he think fit, confine her, but he mull not imprifon her; 
if' he does, it will be good caufc for her to apply to the * 
fpirituai court for a divorce propter J‘<cvitiam ; and the 
nature and proceedings in the writ de homine replegiando 
(hew that it cannot be maintained by the wife againft her 
hulband. Free, in Ch . 492, 

With regard to odious by the hufband for criminal con - 
verfation with his wife. 

Licence by hujband to the wife to lie with another man, 
cannot be pleaded in bar to a§ a^on of trcfpafs by the 
hulband ; nor that Ihe was a notorious lewd woman ; but 
thefe matters may be given in mitigation of damages* 

12 Mod. 232. On licence proved, he ought to recover, 
not being damnified. 

If adultery be committed with another man’s wife 
without any force, but by her own confent, though the hul- 
,and may have aflault and batu-ry, and lay it vi £5? amis ; 
et they lhall in that cafe punilh him below for that very 
offence ; for an indidment will not lie fpr fuch an aflault 
,nd battery; neither lhall the hulband and wife join in 
an aftion at Common law ; and therefore they proceed 
below cither civilly, that i Spt to divorce them, or cri-, 
roiaally* becaufe they were not criminally profccutcd 
bove; and the true action for the hufband m fuch cafe 

is 
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!«. a J'trial aJlkn, quia the defendant nxorem rnpuit, and 
‘fcot to lay it, per quod confortium amifit ; per Holt Ch. J 
and pef cur, accordingly ; for that the offence is noi 
inert ly 1 pi ritual. 7 Mod. 61. 

IV. Of the httfiand's intereft in her efiatr, fee. 

He bath likewifi fewer over his wife's eftate ; and if Ih 
hath a fee* he gameth a freehold in her right; he alfo 
gtfi^cth her chattels real, as terms for years, \Ac. and 
till cJiHttcls perfonal, in- poffclUon of the wife* are the huf- 
band’s: but where the wife is out of pofteflion, or is pofe 
felled only as executrix, or the chattels arc debts and 
things in a£t»on, if they are not recovered by him and his 
wife* the hulband (hall not have them. 1 Inf, 299, 35',! 
Though money charged on lands, is not in nature of a 
chef in ai.iien, but of rent, and is given to the hulband 
by the intermarriage. 1 Chan . Rep . 189. The law gives 
the hulband an abfolute power of difpofing of her per¬ 
sonal property, no ad of hcr’s being of any force to affedl 
or transfer that, which by the intermarriage Ihe has re- 
figned to the hulband j but the freehold and inheritance 
of the wife, is fubjecc to other rules and regulations; for 
the hulband by the marriage does not become abfolute 
proprietor of the inheritance, but as the governor of the 
family is fo far mailer of it as to receive the profits of it 
(luring her life, but has no power to make an abfolute 
/ale of it without her content. \<^do. 42, 2 Inf, 510 

I Sid, 11. 1 Rol. Abr. 347. 

If lands be given to a man, and fuch a woman who 
Ihall be his wife, the man Avail have the whole : but if a 
feoffment be made to the ufe of the feoffee, and hi3 wife 
that Ihall be, the wife he afterwards marries Ihall take 
jointly with him. 1 Rep, 101. If baron and feme are 
jointenants for years, the baron may difpofe of tins whole: 
and if the baron hath a term in the right of his feme, he 
may grant over the whole. 1 Deems. 702. But he can-* 
not difpofe of it by will, if he doth not furvivc her. 1 
Inf, 46, 184. And as the hulband furviving the wife 
Avail enjoy her term, againft her executors: fo if the wife 
furvive her hulband, Ihe Avail have her term for years, or 
other chattels real again, if the hufband hath not altered 
the property. 1 Inf. 351. And if the hulband charges 
the chattel real of his wife with a rent’, isfe. if Aie fer- 
vives him, it will not bind her: for Aic fliall hold it dif- 
charged, as Aie comes in paramount the charge. 

* A hufband poffeffcd of a term in his wife’s right, may 
make a leafe for years of the land, rendering rent to his 
executors or aAigns, to commence after his death. 1 Keif. 
Abr. 344. But if a leafe be conveyed by a feme foie , in 
trull for the ufe of herfelf, if Aie afterwards marries, it 
cannot be difpofed of by the hulband ; If Ave dies, he ihall 
hot have it, but the executors of the wife. March 44. 
See 2 Vern. 270. A legacy is given to a feme fie to be 
paid prefcntly, or at a day to come, if Ave marry and 
die, before any releafe or difpofal thereof by her hulband $ 
in that cafe, her 6xecutor.or adminiftrator, it has been 
held, fliall have it: and if a promife, or bond be to 
feme , or the baron and feme , and the hufband dies before 
he recovers, or releafes the fame, the wife, and not his 
executors, Avail be intltled to it. F. N. B. 121. 7 Hen. 
6. 2. Mtcb. 17 Jae . 1. A man and his wife covenanted 
by indenture, but the wife did not feal it; and it was held, 
that if the baron fealed and delivered it in the name of 
the feme , it would be the deed of the wifi*, during the 
life of the hulband: but if Jand is given to hulband and 
wife, and the heirs of their twp bodies, and the hulband 
alone fuffer a common recovery j this will not bind the 
eftate tail, although the hulband furvive his wife. 1 Cro. 
769. 3 Rep. 5, 34. 

The wife Avail be received to defend her right, on the 
default of the hulband, and he cannot prejudice his wife, 
as to her freehold and inheritance, fenk. Cent . 79. A 
huA>and cannot alien the wife’s lands but by fine wherein 
Ave joins; if he' doth, Ave may recover them after his 
death by Cut m vita. And by ftatute, where a hulband 
makes leafes of his wife’s lands, for twenty-one years, &c. 
Ave is to be made a party, and she rent 'referred to huf¬ 
band and wife, and the heirs of the'wife, ts'e. This is 
of leafes of lands of the wife’s inheritance. St at. 32 II. 
8. cap. 28. If a feme having a rent for life takes hulband, 
the baron Avail have aflion of debt for the rent incurred 
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during the coverture, after the death of th e/rmt. t D.un>. 
7 * 9 - And arreats due in the life-time of the hulband, 
alter his death, ihal! furvive to the wife, if die outlives 
him, and her adminiftrators after her death. 2 Lnt. 1151. 
A femelcHbc for life, rendering rent, takes hulband and 
dies, the baron Avail be charged in action of debt for 
the rent which was grown due during the coverture, be- 
caufe he took the profits out of which the rent ought to 
lllue. Keilw. 123. Raym. 6. But if fuch a feme leffee 
takes baron and dies, *tis faid the baton fliall not be 
charged for waft* during the coverture ; for he \ws 
never leffee. i Dams. 718. If a leafe is made to baron 
and feme, and the hufband dies, and the wife accepts of 
the land, though Ave may be obliged to pay the rentj 
or to perform a condition on the part of the leffor; yet 
Ale is not bound to perform collateral covenants, as to do 
no waftc, or to repair lvoufes, &c. 1 Brownl. 31. But 

in either of thefe cafes, we conceive for vvafte, fee. aSion 
on the cafe will lie. 

Where a ftatute or obligation is made to a baron and 
feme, or to her during coverture ; the hulband only can 
make a defeafance of it, and conclude the wife. 1 lnfl 
3 S»- 

If a feme covert fues a woman in the fpiritual court 
for adultery with her hulband, and obtains a fentence 
again ft her* and cofts, the hulband may releafe thefe colts, 
for the marriage continues, and whatever accrues to the 
wife during coverture, belongs to the hulband; per Holt 
Ch. Juft, on motion for prohibition. 1 Salk. 115. 

But if the hulband and wife be divorced a menfa (A 
thora, and the wife has her alimony, and fucs for defa¬ 
mation or other injury, and there has cofts, and the 
husband releafes them, this ftiall not bar the wife, for thefe 
cofts comes in lieu of what ihe hath fpent out of her ali¬ 
mony, which is a feparatc maintenance, and not in the 
power of her husband. I Rol. Rep . 426. 1 Bul/l *6* 

I Rol. Ahr. 343. 2 Rol. Abr. 293. 1 SalL tl // 4 ‘ 

A legacy was given to a feme covert, who lived fepa- 
rate from her husband, and the executor paid it to the 
feme, and took her receipt for it; yet on a bill brought 
by the husband againft the executor, he was decreed. 6 to 
pay it over again, with intereft. 1 Fern. 261. 

V. In regard to debts contracted by the wife before mar - 
riage. 

If a feme foie indebted takes husband; it is then the 
debt of the husband and wife, and both are to be feed 
for it; but the husband is not liable after the death of 
the wife, unlefs there be a judgment againft both during 
the coverture. 1 Roll. Abr. 351. Where there is judg¬ 
ment againft a feme file , who marries and dies, the baron 
ftiall not be charged therewith: though if the judgment 
be had upon fire facias againft baron and feme, and then 
the feme dies, he Ihall be charged, 3 Mod. 186. In 
aftion brought againft a feme file, if pending the aftion 
fhc marries, this Avail not abate the adlion; but the 
plaintiff may proceed to judgment and execution againlt 
Ivor, according as the action was commenced, i 1 ///, 
217. Trio. 12 W. 3. And if habeas corpus be brought 
to remove the caufe, the plaintiff is to move for a proce¬ 
dendo on the return of the habeas corpus: alfo the court of 
B. R. may refufe it, where brought to abate a juft action. 
Salk. 8. 

Jn general the husband is liable to the wife’s debts con¬ 
tracted before marriage, whether he had any portion with 
her or not 5 and this the law prefemes reafonable, becaufe 
by the marriage the husband acquires an abfolute intereft 
in the perfonal eftate of the wife, and has the receipt of 
the rents and profits of her rell eftate during coverture - 
alfo whatever accrues to her by her labour, or othcfWileJ 
during the covettbrc, belongs to the husband; fo that in 
favour of creditors, and that no perfon’s aft fhould pre- 
judiof another, the law makes the husband liable to 
thofe dclSfcs with which he took her attached. F. N. B. 
z 65. 20 Hen, 6 , 22, b. Moor 468. 1 RoL Abr. uz. 

3 Mod. 186. ^ 

If baron and feme are feed on the wife’s bond, entered 
into by the fexfie before marriage, and judgment ii had 
:hercuppn, and the wife dies before execution, yet the 
husband is liable; for the judgment has altered the debt. 

1 Sid. 337. 


When 
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When baron and fern arc filed, the husband mud make 
an attofney for himfelf and his wife. If a wife be 
arretted, me lhall be difeharged on common bail, let 
the caufe of action be what it will; but if baron and 
ffnu be arretted, the husband lhall not be difeharged, un- 
lefs he give bail for his wife as well as himfelf. Mod. 
Caf. 17* If judgment be againtt husband and wife, he 
dies, and (he furvfires, execution may be againtt her. 

1 RoL Abr. 890. /. 10, 5c. 

Where a man marries a widow executrix , tdc. her 
evidence lhall not be allow’d to charge her fecond huf- 
band with more than Ihe can prove to nave a&ually come 
to her hands. Agreed per cur . Abr . Eq. Ca. 227. Hil. 
rip. 

If feme executrix takes baron, and afterwards Ihe re- 
leafes debt of the ieftator by deed in her own name , this is 
good, for Ihe reprefents the tettator j per Liuleton, but 
Cook contra without her baron. Br, Coverture , pi. 5a. 

D. confijfcd a judgment to F. who made his wife, the 
plaintiff, executrix and died ; fhc adminiftred and married 
a fecond hujband, and then Jhe alone, without her hul- 
band, acknowledged fatisfa&ion, though no real fatisfaftion 
was made . The court held that this was not good. 
Sid. 3 1. 

A wife adminifiratrix under 17 lhall join with her huf- 
band in an action ; per Twifden J. Mod. 297. 

It was faid, that if a feme be made executrix who does 
not adminifter, and Jhe takes baron , the baron may admiai- 
Jhr for him and his feme, and prove the tettament, iff c. 
and there releafe of the baron is good. Mr, Executors, 
pi. 147. 

If a feme executrix takes baron, and be releafet all ac¬ 
tions, this lhall be a bar during the coverture without 
quettion ; by the juttices. But Choke doubted if it lhall 
be a bar after the death of the baron ; but per Bigot, once 
cxtinlt is for ever. Mr. Releafes, pi, 29. 

If a feme executrix take baron, and the baron puts bim- 
felf in arb'ttrement for debt of ihe teftator, and award is 
made, and the baron dies, the feme Jhail be barred ; per tot* 
eur*. Brook fays, that from hence it feems to him, that 
the releafe of the baron without the feme is a good bar. 
againtt the feme; quod conceditur, anno 39 H. 15. and 
therefore there he excepted thole debts in his releafe, 
otherwife they had been extinft. Mr. Releafes , pi. 79. 

' A feme executrix takes baron, and they bring debt as 
executors, and have judgment; the defendant pleaded out¬ 
lawry of the hujband in bar ; but per cur. Clearly the huf- 
band forfeits nothing of the goods which the wife hath as 
executrix; and judgment for the plaintiff. 3 Bulft. 210. 

The pojfefjion of the wile as executrix, is alfo the pof- 
feflion of her baron, and damages recovered in trover of 
them, lhall be to the ettatc of tettator, and fo may con¬ 
cern them both. Sty. 48. 

Obligee made his wife executrix. She married a fecond 
husband, who became bankrupt, and the committioners af- 
figned this debt. But by Holt Ch. J. they have no power 
to alfign any thing but what is the bankrupt’s eftate, and 
if the wife dies before aflignment by him, there mutt be 
an adminiftration de bonis non. Ilis power to difpofc of 
her eftate does not make a title in him; and though he 
may difpofc of a term whifh he has i/t jure uxor is, yet if 
he becomes a bankrupt, the commiffioncra cannot affign 
over this eftate; and by Powtl J. they have nothing to do 
with the debts of the teftator, but only with the debts of 
the bankrupt. Holt's Rep. 104, 105:. 

Where the wife has debts or duties due to her, Ihe can¬ 
not, by making another perfon executor, preclude her 
husband from that benefit which to him foould appertain 
as adminiftrator of her goods. Went* Off. Ex. 200. 

mSut where they belong to her as executrix , no benefit can 
redound to the husband by having fuch adminiftration of 
his wife's goods; for thofo ttiotu^go to the next n-kin 
of the wife's teftator, who muft tahe adminiftration de 
bonis non of fuch teftator, *tf Hie ha* no executor, and 
therefore her making executory touchingthefe bride* no 
prejudice to her baron , and fo is out of the reafon of the 
cafe of Ognell v. Underbill and Appleby, Went. Off. 'Ex* 290 . 

Where the wile is executrix and legatee, if Ihe Aims 
as executrix, and dies, if the fecond baron would have 
advantage of it, he mu ft take letters of adminiftration de 
bonis non of the firft husband, and not of the wins; bat if 
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ihe had claimed the land and the term in it as legatee, and 
had not been in poffeffku, adminiftration taken of the rights 
and debts of the wife had been good as tq that: intent, 
tho* his wife was not aftujdly poffefs’d of it, but only 
had a right uato it, and of fuch things in aiiion the huf- 
band might be executor or adminiftrator to his wife; and 
if the baron takes adminiftration differently, and brings 
aftion* he will be nonfuit, and if the %usfe before ele&w 
marries, the baron may make the election. Lev. 
pi. 298. Mich. 32 id 33 Elite. C. B. in cafe of Chtyney 
v. Smith, 

If a man marries an adminittratrix to a former husband, 
who in her widowhood wafted the affets of her inteftate,* 
the husband is liable to the debts of the inteftate, during 
the life of the wife; and this ftiall be deemed a devaftavit 
in him. Cro, Car . 603. 

VI. In regard to her contracts during marriage. 

Every gilt, grant, or difpofition of goods, lands, or 
other thing whatfoever, and all obligations and feoff¬ 
ments made by a feme covert, without her husband's con- 
fent, are void. I H. 5. 125. Fitz. Covert. 18. 

But the husband is obliged to ^maintain his wife in 
neccffaries: yet they muft be according to his degree and 
eftate, to charge him; and neccffaries may be fuitable to 
a husband's degree of quality, but not to his eftate; alfo 
they may be neceffaries, but not ex neafftate to charge 
the husband. 1 AiW, 129. 1 Nelf. Abr. 334. If * 

woman buys things for her neceffary apparel, though 
without the confent of the husband, yet her husband 
lhall be bound to pay for it. m Brownl* 47. And if the 
wife buys any thing for hcrfelf, children, or family, and 
the bat on does any ad precedent or fubfequent whereby 
he ihews his content, he may be charged thereupon. 1 
Sid. 120* Though a wife is very lewd, if Ihe cohabits 
with her husband, he is chargeable for all neceffaries for 
her, becaufe he took her foe better for worje: and fo he is 
if he runs away from her, or turns her away: but if lie 
goes away from her husband, then as foon as fujeh repa¬ 
ration is notorious, whoever gives her credit doth it at 
his peril, and the husband is not liable, unlefs he take 
her again* l Salk, 119. Although a husband be bound 
to pay his wife’s debts for her realonable provifion, yet if 
foe parts from him, efpecially by reafon of any misbe¬ 
haviour, and he allows her a maintenance, he lhall never 
after be charged with her debts, till a new cohabitation; 
but if the husband receive her, or come after her, add 
lie with her but for a night, that may make him liable to 
the debts. Pafch. 3 Ann. Mod. Oaf. 147, 171. And if 
there be an agreement in writing between husband and 
wife to live feparate, and that foe foail have a feparate 
maintenance, it lhall bind them both till they both agree to 
cohabit again ; and if the wife is willing to return to her 
husband, Ihe may; but it has beeh adjudged that the huf- 
band hath no coercive power over the wife to force her, 
though he may vilit her, and ufe all lawful means in order 
to a reconciliation. Mich. Geo. 1. Mod. Caf in L. id E. 
22. Sed quare as to her power to return. Where 
there is a reparation by conlent, and the wife hath 
a feparate allowance, thole who truft her do it upon 
her own credit. 1 Salk. 116. If a husband, makes his 
wife an allowance for clothes, idc. which is conftantty 
paid her, ’tis faid he lhall not be charged. 1 Sid. 109. 
And if he forbids particular perfons to truft her, he wnl 
not be chargeable: but a prohibition in general, by put¬ 
ting her in the news-papers, is no legal notice not to 
truft her. 1 Vent* 42. # 

The baron in an account lhall not be charged by the 
receipt of hie wife, except.it came to his ufe. 1 Danv. 

07. Yet if foe ufually receives and pays money, it will 

iad him in equity. Abr* Caf. Eq. 6x. For goods fold 
to a wife, to the ufe of the Husband, the husband lhall bn 
charged, and be obliged fo pay for the fame. Sid. 425. 

If the baron is beyond Jim in any voyage, and during hie 
abfince the wife btyt neceffaries, this is a good evidence for 
a jury to find that the baron effmpftt* Sid* 127. 

But fuch evidence is only preemptive, and not coaelu- 
ftvt evidence, and therefore the jury in fuch cafe finding 
it fpecially, the court cannot give judgment againtt the 
baron; for their being neceffaries and the employment, 
with the refid ue of the fpeeml ciramftances , is only mat¬ 
ter of evidence, upon which the jury fliould proceed to 
% a feet tain 
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afcertain the faft, whether the baron prdmifed or nOt. ] 
^Sid. 127. in cafe of Manby V, Scott. ■ I 

And the baron might contradict fttch prefumptive evi¬ 
dence by other proofs; as that he gave her rytdy money' to 
buy, {sV« Sid. 127. in cafe of Manby v. Scott. 

If the wife pawns her chatbs for money, and afterwards 
borrows money to redeem them, the husband'is not Change¬ 
able unlefs he were con fen ting, or that the firft ium came 
to his ufe. 2 Show, 283; 

IT a wife takes up clothes, as ftlk, &c. and pawns them 
before made into clothes , the husband {hall not pay for 
them, becaufe they never came to his ufe; otherwife if 
made up and worn,' and then pawn’d; per Holt Ch. J. at 
Guildhall. X Salk. 118. 

A wife may ufe'the goods of her husband, but flic may 
not difpoie of them: and if foe takes them away, it is 
not felony, for fhe cannot by our law ileal the goods of 
her husband; but if ihe delivers them to an adulterer, 
and he receives them, it will be felony in him. 3 Inf. 
308, 310. 

• : - * 1 ’ « 

VII. As to crimes ymmitted by the wife . ; 

# The will of the wife is fubjeft to that of the husband; 
fo that If they commit a felony together, fhe {hall be nei¬ 
ther principal nor accelfary: and if a wife doth damage 
to- another, ihe can make no fatisfa&ion during the cover¬ 
ture, but the husband mult do it; F\ N. B. 18S. 

But if husband and wife comgpit trealbn or murder, 
tbey-dhall be both found guilty; and the wife {hall not 
be discharged, on preemption it was by coercion of the 
husband. 1 Hale's Hi ft. P. C. 47. And a wife for her 
own crimes, mdy be mdifted without he4 husband; and 
ihe may foe and be feed without her husband, in the fpi- 
ritual court. g Befi. jz. 2 Boll. ABr* 2p8. So if me 
commit a theft of her own voluntary aft, or by t^c bkre 
command of her husband, {he is punifhableas much as 
if Ihe was foie. H. P. C. 65. Dmu]\q±. tf. AJfi pi. 
40. Fit*. Coron. 199. ’ ‘' 

A man muft anfwer for the trefpaffes Of his wife:'if a 
feme covert (lander a*y perfon, &c. the husband and wife 
* mu it be fued for it, and execution is to be awarded againft 
liim. ix Fep. 62. But where a feme covert commits a 
trcfpafs vi iff amis, and aftion is brought agajfcft baron 
and feme, if the jurffind the wife guilty, and the huf- 
band not; here the trife (hall be imprifoned, until the 
Jmsband pays the fine, finkv Gent. 23. 

A feme covert generally (halt anfwer as much as if (he 
were foie, for any offend not capital ag*i|ft the Common 
law or ftatute 5 and if it be of Inch nature, that it may 
be committed by her alone, without-the concurrence of 
her husband, (he may be punched for it Without the huf- 
band, by way of indiftment, which being a procecdin; 
grounded merely On the breach of the law, the husban 
Shall not be included in it for any offence to which he is 
no way privy. 9 Cs. 71. Hawk. P.C. 3. See Moor 
813. Hob. 93. Hoy 103. Savil aj. Crc. Jac. 482. 
xx Co. 61. 

* A feme covert lent 20/. to be paid afe 20 s. by the 

week, and one {hilling and fixpence intereft; the borrower 
paid the intereft, which amounted to 30/. which the 
wife exafted and received; and this appearing on evi¬ 
dence, in an aftion brought by the husband for the money, 
Holt Ch. J. ruled it to be an ufurious Contraft by the 
husband, (ufficient to difoharge and avoid the obligation 
civiliter, though not fufficient to chargh the husband 
mminaliter . Skin . 348. • • „ 

If the wife incur the forfeiture of a penal ftatute, 
the husband may be made a par tv to an action or infor¬ 
mation for the fame, as he may be generally to any (uit 
for a caufe of aftion given by hit wife, and (hall be liable 
to anfwer what (hall be recovered thereon. See 1 Hawk. 
P.C. 3. and foe authorities them cited. * 

If a feme covert pretending herfelf to be folc, marries 
a fecoxid husband, he (hall have no aftion againft the firft, 
becaufe this aftion it founded oh foe commumoRtiOn and 
contraft of the wife, which will not bind foe husband5 
beiides this js felony. 1 Sid. 375, flev. *$?. 

Husband and wile may be found guilty olnufance, bat* 
ttry, &c. and foe feafort why in Bterglaty, larceny, t^e. 
foe is excufed, is, fcaufe foe could hot tell what property 
foe busband might claim in foe goods. Arg. 10 Mod. $3 
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Husband and wife were indifted for keeping, a bawd?- 
boufe and procuring lewdnefs . The court held foe atidict- 
ment good^ and faid, that keeping the houfe does not 
neceffarily import property, but may fignify that (bare of 
government which the wife has in a family as well as the 
husband, 10 Mod . 63, 

Husband and wife were indifted for keeping a common 
^aming-htmfe r and held good, and compared it to the cafe 
of Queen v, Williams ; for as there the wife may be con¬ 
cerned in afts of bawdry, fo *here ihe may be aftive in 
promoting gaming, and fumifo the guefts with all con- 
Venipncies for th% purpofe. 1 o Mod. 335. 

VIII. Of alls done by one or both jointly or federally , c* 

At Common law, any alienation made by the husband 
of foe wife’s land, whether by feoffment, fine or reco¬ 
very, was a difcontinuance, and after his death foe was 
put to her cui/ju vita, to reinftate herfelf $ but now by 
the ftatUte 32 Hi 8. cap. 28. it is provided, That m fine 
levied by the bujband alone, tf lands , being the freehold and 
inheritance of the wifi, fisall in any wife be or make a difi 
continuance , or be otherwife prejudicial to her or her heirs, 
but that the wifi and her heirs JhaH and mqy lawfully enter 
into the faid letnds, according to their eights and titles there* 
*n* 2 Infi. 681. 

Awifc is fib poteftate viri, and therefore her afts foall 
not bind her, unlcls foe levy a line 1 , t*c. when foe is ex¬ 
amined in private, whether (he doth it freely, or by com- 
pulfion of the husband ': if baron and feme levy a fine, this 
will bar foe feme: and where the feme is examined by 
writ, foe (hall be bound; elfe not. t Hmv. Abr . 708. 
Therefore where baron and feme acknowledge a deed to 
be inroUed, or a ftatute, ftr*. this will not bind the feme, 
b&stufe ihe is hot examined by writ. 

* If a comfoon recovery be fuffered by Juisband andwife 
of foe wife’s lands, this is a bar to foe wife; for foe 
ought to he examined upon the recovery. Pi Com. 514. 
d. 10 Co. 43. a. t Rol . 347. /. ip. Vide poft, tins 
dirifion. ' 

So if husband and wife are vouchees in a ednunon re¬ 
covery, foe recovery /half be a bar, tho* foe wife be not 
examined; for tho* it be proper that foe be examined, yet 
that is not neccflary, and is frequently omitted. Dili. 

Sid. u. pc Roll, Sti. 319, 320. 

A wife is difabled to make contrafts, tfe. 3 faft, 1 to . 
And if a married woman enters into bond as feme file, 
if foe is fued as fidie file , foe may plead Non eft fatfum, 
and foe coVerture will avoid lier bond. 1 JLUL Air . a 17. 
A feme covert may plead ajfumpfit , and give coverture 
in evidence which makes it n6 promife, Ifc. Raym . 395. 

In cafe money be due to the husband by bill or bond, 
or for rent on a leafe, and it is paid to the wife; this 
foall not prejudice him, If after payment he publickly 
difagrees to it. 19 fat. 1. B\ R. 2 Shep. Abr. 426. 

If a feme covert levies a fine of her own inheritance 
without her husband, this foall bind her and her heirs, 
becaufe they are eftopped to claim any thing in the land, 
and cannot he admitted to fay foe was covert againft the 
record ; but the husband may enter and defeat It, either 
during the coverture, to reftore him to the freehold he 
held jure uxoris, or after lyr death, to reftore him (elf to 
his tenancy by the courtcfy, becaufe no aft of a feme co¬ 
vert can transfer thaj intereft which the intermarriage has 
veiled in foe husband; and if foe husband avoids it du¬ 
ring the coverture, foe wife or her heirs foall never after 
be bound by it. Pro. Tit. Pines, 33. 10 Co. 43. Hob. 

225. 7 Co. 8* Co. Lit. dfi. * 

If a man hufts to baron and feme for years rend ring 
rent, and diei, foe feme foall be bound by it; contrary 
of other collateral covenants. 1 Br. Baron and Feme, pi. 

78* ' • * 

Leafe madefy baron and feme foall bo faid to be foe leaf* 
of them bothi till foe feme difagrees, which foe cannot do 
in^the 'W-rtle baroto, and wafte lies by both. Br. 
Agreenuhit , pi. „ 

A man was Jtfiofed to % the ufi of a feme file, who 
took an husbixid. They both for money fell the land to 
B. who pay* lit to foe wife, and fife and her husband do- 
pray the fioffee to make eft ate. to B* Afterwards her huf- 
band dies. Mhb by the Chancellor and all the juft ices, 

H h ' .V# 
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/he (hall have aid again A the fir ft feoffee by iubpoena, to 
Satisfy her for the land; and if the fecond feoffee were 
conufant, a fubpama fhall be againft him for the land,; 
for all that the wife did during her coverture (as they 
faid) fhall be taken to be done Tor fear of the hufband 
Cary's Rep. 18, 19* 

Fine by E. to the ufe of himfelf for life, remainder t< 
his wife that jbould be at the time of bis death, for life $ re¬ 
mainder to the Ton of E. in tail. E, took to wife A. 
A fine levied by E. and / his wife, who afterwards fur- 
vived him, and other ufes declared, is no bar to her, be- 
cauTe it was uncertain who would be the perfon; but had 
the perfon been certain, there perhaps, 'notwithftanding i* 
was but a poflibility, it might have been a bar; per 
Walmjley J. Gro. E. 826. pi, 31. 

The examination of a feme covert is not always ne- 
ccflary in levying of fines, becaufe that being provided 
that file may not at the infiance df her husband make 
any unwary difpofition of her property,* it follows, that 
when the husband and wife do take an eftate by the fine, 
and part with nothing, the feme need not be examined; 
but where fhe is to convey or pafs any eftate or intereft, 
either by herfelf or jointly with her husband, there fhe 
ought to be examined; therefore if A. levies a fine erne ceo 
to baron and feme, and they render to the conuzor, the 
feme (hall be examined; fo it is where (he takes an eftate 
by the fine, rendring rent. 2 Infi. 5x5. 2 Rol. Abr . 
* 7 - 

If baron and lame by fine fur ancejfit grant land to 
J, S. for 90 years, ana warrant die (kid land to J* $. 
during the faid term, and the baron dies, and f. is 
evifted by one that hath a prior title, he may thereupon 
bring covenant againft the feme, notwithftandiug fhe was 
covert at the time when the fine was levied. 2 Sound. 
X77. 1 Sid* 466. S. C. I Mod. 290. 2 Keb. 664, 

793* ' ,i 

A recovery, as well as a fine by a feme covert, is 
good to bar her, becaufe the fratipe in the recovery 
anfWers the writ of covenant in tbe fine, to bring her 
into court, where the examination of the judges deftroys 
the preemption of the law, that this is done by tbe co¬ 
ercion of the fyusband, for then it is to be prefumed 
they would have refuted her. 10 Co. 43. 2 Rol. Abr * 
395/ Vide ante this divifipn. 

If a husband diffeife another to the ufe of his wife, this 
does not mak'e her a diffeiforefs, ihe having no will of 
her own, nor will any agreement of hers to the difleifin 
during the coverture, make her guilty of the diffeifin, for 
the feme rcaforf; but her agreement after her husband’s 
death will make her a diffeilorefs, becaufe then fhe is ca¬ 
pable of giving her content, and that makes her tenant 
of the freehold, and fo fubjeft to the remedy of thrdif- 
feifee. 1 Rol . Abr* 660. Bro. ibijfeifin 67. 

But if a feme covert aftually enters and commits a dif¬ 
leifin, either foie or together with her husband, then ihe 
is a diffeiforefs, becaufe ihe thereby gains a wrongful pof 
feffion 1 but fuch actual entry cannot be to the ufe of her 
husband or a ftranger, fo as to make them diffeifqrs, 
becaufe though by inch entry ihe gains an eftate, yet ihe 
has no power of transferring it to another. Co. Lit. 357. 
t Rol. Abr . 660. Bro. Difieify 15, 67. See 8 Hen. 6. 
14. cont. # 

If the husband feifed of lands in right of his wife, 
snakes a leafe thereof for years by indenture or deed poll, 
referving rent; all the books agree this to be a goodleafe 
for the whole term, unlefs the wife by fame aft after" the 
husband’s death, (hews her diffent thereto, for if ihe ac¬ 
cepts rent which becomes due after his death, the leafe is 
thereby become abfolute and unavoidable; the reafon 
whereof is, that the wife, after her intermarriage, being 
by Jaw enabled to contract for, or make any ai&Itlfp 
of her own poffefijons, as having fubjefted herfelf and 
her whole will to the will and poster of her husband ; L 
the law therefore transfer? the power of dealing and con¬ 
trasting for her poffcflions to the husband, becaufe no 
other can then intermeddle therewith, and without fuch 
power in the husband, they woifid be obliged to keep them 
fn their own xnanurance or occupation, which might be 
greatly to the prejudice of both; but to prevent the huf- 
band’s abuiing fuch power, and left he ihould make leafes 
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to the prejudice of his wife’s inheritance, the law has 
left her at her. liberty after his death, either to affirm and 
make good fuch leafe, or defeat and avoid it, as (he finds 
it fubfervient to her own intereft; and this ihe f may do, 
though ihe joined in fuch leafe; unlefs made purfuant to 
ftatute 32 Hen. 8. cap. 28. Bro; Acceptance 10. Bro . 
Leafes 24. Cro. Jac . 332, 2 And. 42. Co. Lit. 45. 

Plow. 137. Cro. Jac. 563. Teh. 1. Cro. EHz. 769. 

Husband and wife make a leafe for years, by indenture, 
of the wifcV lands, referving rent; the leffec enters? the 
husband before any day of payment dies; the wife takes 
a fecond husband, and he at the day accepts the rents, 
and dies; and it was held, that the wife could not now 
avoid the leafe, for by her fecond marriage (he transferred 
her power of avoiding it to her husband, and his accep¬ 
tance of the rent binds herjfea* her own aft before fuch 
marriage would have done; for he by the marriage fuc- 
ceeded into the power and place of the wife, and what 
(he might have done either as to affirming or avoiding 
fuch leafe before marriage, the fame may the husband do 
after the marriage. Dyer 159. 1 Rol. Abr. 475. 1 

Rol. Rep. 132. 

a The husband being feifed of copyhold lands in right of 
his wife in fee; makes, thereof a leafe for years not war¬ 
ranted by the cuftoxn, which is a forfeiture of her eftate, 
yet this (hall not bind the wife or her heirs after the 
husband’s death, but that they may enter and avoid the 
leafe, and thereby pur*re the forfeiture; and the diveriity 
feems between this aft, which is at an end when thu-ieafe 
is expired or defeated by the entry of the lord, or the 
wife after the husband’s death, and fuch afts as are a 
continuing defjment to the inheritance, as wilful wafte by 
the husband, which tends to the deftmftion of the manor) 
fo of non-payment of rent, denial of fuit or fervice; for 
fuch forfeitures as thefe bind the inheritance, of the wife 
after the husband’s death; but in the other cafe the huf¬ 
band cannot forfeit by this leafe more than he can grant; 
which is Out for his own life. 2 RoL Rep. 344, 361, 
372. Cro. Carl 7- Cro. Eliz. 149. 4 Co. 27. 

A feme covert is capable of putqh&fing; for fuch an 
afe does not make the. property of the husband liable to' 
any difedvantage, and the husband is feppofed to affent 
to this, as being to his advantage; but the husband may 
difegree; and it (hall avoid the putchafe $ but if he nei¬ 
ther agrees nor difegrees, the purchafe is good, for his 
conduit (hall be efteemed a tacit confent, fince it is to 
turn to his advantage; hut m this cafe, though the huf¬ 
band ihould agree to the purchafe, yet after his death (he 
may waive it, Tor having no will of her own at the time 
of the purchafe, (he is not imdifpcnfably bound by the 
contract; therefore if (he does not, when under her own 
management and will, by feme a & exprefs her agreement 
tb fuch purchafe, her heirs (hall have the privilege of de¬ 
parting ft am it, Co. Lit . 3. a. 

Jointrefs paying off a mortgage was decreed to holdover 
till (he or her executor be Jatisfied, and intereft 'to be 
allowed her. Chan. Cafes 271. 

The hufeand gave a Voluntary bond after marriage fo 
make a jointure of fuch value on his wife; the hufeand 
accordingly mokes a jointure*, the wife gives up the bond; 
the jointure is emitted i the jointure (hall be made good 
out of the hufeand’s perfonal eftate, there being no cre¬ 
ditors in the cafe; and the delivery up of the bond by a 
feme covert could no ways bind her intereft. Vem. 427. 
pI.AQ2. • 

A feme covert agrees to fell Jxr inheritance, fo as (he 
might have 200 /. of the money fecured to her $ the land 
i* fold, and the money put out in a truftee’s name accor¬ 
dingly 5 this money (hall not be liable to the husband n e 
debts, nor (hall any prmifa by tbe wife, to that purpofe, 
fubfeijvcnt to the firit original agreement, be obliging in 
that, behalf, a Verts. 64,65. pi. 584 Trin. 1688, 

Pf * Of joinder in aBim* fee* ' 

In thefe cafes where the debt or etufe of aftion will fur- “ 
vive to the wife, the hufeand and wife are regularly to 
loin in aftion j as in recovering debts due to fhe wife be- 
brejnaxtiage; in uftions* relating to her freehold or 
nheritance, or injuries done to the pegfen of the wife. * 
Rob Abr * 347. 

But 
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But if a feme foie hath a rent-charge, and tent is in ar- wife Is a ftranger; Carte.. 462. 1 Salk. 11 7. YAv. 84; 
rear and fhe marries, and the baron diftrains for this rent, Cro . fac. no . S. F. * 

v mjd thereupon a refcous is made, this 2$ a tdrt to the ba~ In ail adions real, for the land of the wife; the huf- 
rofc himfelf, and he may have an a&ion alohe. Cro. Eliz. band and wife ought oiight to join. X. 1 Bui. it. So 
43^. (fzvtn 82: $. P. Moor 584. S. C. in actions perfonal for a teofi in aAion, dOe to the wife 

So if a feme foie hath right to have common for life; before coverture. 1 Rol. 347. /, m. Qro. El. 537. 
and (he takes hufband, and the is hindred in taking the Vide Com. Dig. 1 V. 375. & ante & po/h * ' 

common, he may have an a&ion alone without his wife; 

it being only to recover damages; 2 Bulft. 14. X. Of jointly filing teem. 

But If baron and fente are diffeifed of the lands of the The hufband is by law anfwerable for alt adioiis for 
fern/, they muft join in adion for the recovery of this which his wife flood attabhed at* the time of the cover- 
land. 1 Bmlfi. si. Hire; and alfo for all torts and trefpafles during coverture; 

The baron may have an a&ion alone upon the Seat. 3 in which cafes the «£tion muft be joint againft them both; 
R. 2. for entering into the land of the feme ; trefpafs for if lhe alone were fued, it might be a means of making 
and taking charters of the inheritance of the feme; fuare the hufband’s property liable; without giving him an bp- 
imptiih But for perfonal torts, they muft join, pottunity of defending himfelf. Co. Lit. 233; DoSr. 
though the baron is to have the damages. 1 Dam. 709. Eldest. 3. 2 Hen. 6'. 4. 

1 Roll. Rep. 360. The hu/band is to join in actions for If goods come to. a feme covert by trover, the adioti 

battery to the wife 5 and a wife may not bring any adioa may be brought |gainft hufband and wife, but the con¬ 
fer wrong to her, without her hufband. ^1 Infi. 132, 326; veriidn may be laid only in the hufband, bccaufe the wife 
Ah adion for a battery on the wife, .brought by hufband cannot convert goods to her own ufe; and the adion is 
and wife, muft be laid to the damage of both. 2 Lord brought againft both, Eecaufe both were concerned in the 
Raym. 1209. For qp Injury* done to the wife alone, trefpafsof taking them; See Co. Lit. 351;, x Rol. Abr. 
adion cannot be maintained by the hufband alone, with- 6. pi. 7; Yelv* 166. Noy 79. x Leon, a am Cro. Car. 
out her; but for afl'ault and debauching or lying with the! 234, 4^4. 1 Rol. Abr. 348. But in d*W upon a de~ 

wife, or for a loft and injury done to the hufband, in de-* vaftavit again ft baron and feme executrix, it fhall not be 
priving him of the convention and fervice of his ufife, laid fuod devafiavirunt, for a feme covert cannot wafle. 
he alone may bring an adion; and thefc laftadions ate laid 2 Lev. 145. 

for aflault, and detaining, &c. the^pfe, per quod confittium An adion on the cafe was brought againft baron and 
‘ amtftr&t* 2 Cro. 538. For takmg any thibg front the feme, for retaining and keeping the fervant of the plain- 
wifop the hufband only is to bring the adion, who has tiff, and judgment accordingly. 2 Lev. 63. 
the property j for the wife hath not the property. In If a leafe for life or years be made to baron and feme, 

all cafes where the feme fhall hot hatffc lie thing re- referring rent, an adion of debt for rent ^rrear may be 

covered, but the husband only, he alohe 1 is to bring brought againft both ; for this is for the advantage of the 
She adion. ) Rol. Rep. 360. except Iks above, ate wife, t Rol. Abr. 348* 

For a perfonal duty to the wife, the baron only may If an adidn be brought hgalnfl the hufband and wife, 
bring the adion: and the husband is fsftitfed ltd the and the wife be arretted, lhe fhall be difeharged uppp 
fruits of his wife’s labour, for which hfe mky bring common bail ; for nobody be fujf^lld to undertake 
quantum meruit, x LiU. Abr. 227. x Salk. 114. Ba* fora wife who hath no property of her own# x Salk, 
ton and feme ought to join in adions for debt due to the H4. Comb. 355. 6 Mod. 17, #05; 

feme before coverture : and where an adion will furvxve Where a right of adion doth accrue to a woman (be* 
to the wife, and fhe may recover damages, lhe muft join fore marriage, aS where a bond is made to her and ft*, 
with the husband in the adion. 2 Mod. 269* In cafe, feited, there, if fhe marry; fhe muft be joined with tho 
before marriage, a feme enters into articles concerning hufband in an adion of debt againft the obligor# Owen 
her eftate, fhe is as a feparate perfbn 3 and the husband 82. 

may be plaintiff in equity againft the wife. Freced. Where 2 feme file is indebted, and afterwards married, 
Cfiune. 24. v fhe and her hufband fhall both be fued for her debts, and 

Where the feme is udminiftr&trix, the fait muft be in the adion muft be joint againft both during her life; but 
both their names, for by the intermarriage the husband if foe dieth, the hufband foall not be charged with her 
hate authority to intermeddle with the goods as well as tee debts, unlcis judgment was had againft him and his wifo 
wife; but in the declaration the granting adminiftra- during the coverture. R. tf. B. 12 0. 
tieti td, the feme muft be fet forth. Fideusz Bates of\ 

Entries , and Godb. 40. pi. 44. XI. Where a wife jball be eonfidered as a feme file. 

In action for goods which the feme hath as executrix, they A hufband who has abjured the realm, or who is bar 
muft join, to the end teat the damages thereby recovered nifhed, is thereby civiliter mrtuus % and being difahled to. 
may accrue to her as executrix in lied of the gpods. foe or be fued In right of his wife, ihe muft be eonfidered 
Went. Off. Ex. 207. as a feme file; for it would be unreafonable teat fhe fhould 

In battery the plaintiff declared, that 6& fuch a day the be remedilefs on her part, and equally hard on teofe who 
defendant affaulted and boat ins wife. Th h'd&im was had any demands on her, that not being able to have any 
brought by the husband after tee death of Ms wife, and It redrefs from tee hufband, they fhould not have any 
being a perfonal wrong, is dead with the perfeh; and if againft her. Bro. Baron and Feme , 66. Qo. Lit. 133; 
fhe had been living, the husband alone cOUldhbthave the x Rol. Rep. 400. Moor 85 V* 3 Buffi. 288. 1 Btiffii 
adion, becaufe damages muft be given for tee toit of- 140. 2 Pern. 104. 

feted to tee body of Jus wifo j quod fnit eoncejfim. Yoke. * In offkmpfit fhe defendant proved that foe was married; 
$9, and her hufband alive in France, tee plaintiff had judg* 

In an adion upon a trover before marriaA, and a rt#- lttent, upon which as a yerdifo againft evidence fhe 
nserfian after, the baron and feme ought to join; for this moved for a new trial, but it was denied; for it fhall be 
adion, as a trefpafs, difaforais^the property; but the baron intended that foe was divorced: befides, the hufband is 
ought alone to bring a replevin , detinue , k&e. for thefe\d~ an alien enemy, and in that cafe, why is not his wife 
dirion* admit and affirm a property in thefoxneht the time chargeable as a feme foie i 1 Salk. 1x6. Dterly verfos 
of the marriage, white by confequence muft have vefted Duubefs of Mapz&ine. ., 

in the btuon. x Sid. 17a. x Kte. 641. $. C. ,x Peat. By tee eufimtsfLondon, if a feme covert trades by her* 
x6i. % Lev. 107. S. P. and that he shay join tee wife fclf, in a trade wrih which herhufoand does net intermeddle* 
at hib eledion. . fhe may foe te|Tbe foed as a feme fib. 10 Mod. 6. 

* But if A. declares, teat the defendant bring indebted to Whofe huftand had* left her about twelve 

him and his wife, as executrix to dne y. S. & eoiifideiW- years before, carried ^n a trade in her own name as 
rion that wf* would forbear to foe him for three montlri, a widow, an 4 ' j|sve receipt! in her own name; bring 
affumed* and avers that he forbore, ted teak hh wife fodd for debt conteaAed in tee courfe of her trade; gave 
ia foil alive; the UfeSon is Well fcaintninable by the huf- coverture in eridince. and gave evidence of her hufband'i 
Wd alone, for this loon a new contrad, to which tee having been lately alive in Ireland ; and Lord Ck. Jufiiee 

, u Holt 
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Holt dire&cd the jury to find for the defendant ; and fo 
they did. 12 Mod . 603. 

v XII. Of divorce, feparate ptaintenance, and pin-money. 

The feme, after divorce, fhall re-have the goods which 
Jhe had before marriage, Br. Coverture, pi. 82. 

But if he had given or fold them without collufion be¬ 
fore the divorce, there is no remedy; but if by collufion, 
ihe may aver the collufion, and have detinue for the 
whole, whereof the property may be known ; and as for 
the reli, which confitts of money, (Be. file fhall fue in the 
fpirttu&l court. Br. Deraignment and Divorce, pi* I- cites 
z6 H, 8. 7. 

If a man is hound to feme foie , and after marries her, and 
after they are divorced, the obligation is revived . Br. Co¬ 
verture, pi. 82. Becaufe the divorce being a vinculo 
matrimonii , by reafon of fome prior impediment, as pre¬ 
contract, fife, makes them never hulband and wife ab 
initio ; but if the hufband had made a feoffment in fee of 
the lands of his wife, and then the divorce had been, that 
would have been a difcontinuance as well as if the huf¬ 
band had died, becaufe there the intereff of a third perfon 
had been concerned, but between the parties themfelves 
it will have relation to deffroy the hulband’s title to the 
goods, and jiipfoves no more than the common rule, viz. 
that relations will make a nullity between the parties 
themfelves, but n6t amongft flrangers. Lord Raym. Rep, 
521. Hill. 11 W, 3. 

If a man gives lands in tail to baron and feme , and 
they have iflue, and after divorce is fued, now they have 
only frank tenement, and the iffue fhall not inherit; for 
it was once poffible that their Iffue might inherit. Br. 
Tail et denes , (Be. pi, 0. 

If land be given in frankmarriage, and donees are di¬ 
vorc’d, which of them firft moves for the divorce fhall 
lofe the land, per Shelf? ; but by Fitzherbert , the land 
lhall be divided between them. Cited Dyer 13. pi. 62. 
Trin. t% Hen. 8. 

If the baron and feme purthafe jointly and art differed, 
and the baron releafes , and after they are divorced, the 
feme fhall have the moidty, the’ before the divorce they 
were no moieties; for the divorce converts it into moie¬ 
ties. Br. Deraignment, pi. 18. cites 32 Hen. 8. 

If baron alien the wife's land, and then there is a divorce 
caufapretcoutraRus or any other divorce'which diflblves 
the marriage a vinculo matrimonii, the wife during the 
life of the baron may enter by fiatute 32 Hen, 8, Dyer 
13. pi. 61. 

But if after fuch alienation and divorce the barort dies, 
Ihe is put to her cut in vita ante divortium ; and V cl the 
words of the ftatute are, that fuch alienation fhall be void, 
but this fhall be intended to toll the cut in vita. Mo. 
58. pi. 164. Pafch. 8 Eiiz. Broughton v. Cpnway. 

After divorce the wife fhall have fuch goods as were 
hers before marriage, and are not fpent. D. 13. pi. 63. 
by Fi&herbert , and fays, that fo was the opinion of the 
court about the 26 Hen.S, Kclw. 122. b . pi, 75. 

Divorce canjk adulterii of the husband ; afterwards the 
wife fues in the.fpiritual court for a legacy 5 the executor 
pleads the releafe of the larrn ; the releafe binds the wife, 
for the vinculum matrimonii continues. Cro. E . 908. 
Vide 1 Salk. 115. 

But Holt held, that if feme covert after divorce a menfa 
IB thoro , fues for a legacy, which, if recovered, comes 
to her husband, there the husband may releafe it, becaufe 
there is no alimony; and if he may releafe the duty, he 
may releafe the coffs. 1 Salk. 115. pi. 4. $. C. (jf 
S.P. 

A divorce was a menfa & thoro , and then the husband 
dies inteftate. The wife by bill pray’d afiiftance a* to 
dower and admhtifiration (it being granted to another) and 
distribution. TheMafter of the Rolls bid her go to law 
to try If Ihe was intitled to her dower, there being no 
impediment, and as to that di Unified the bill; and Sfs to 
the adminiffration, the granting that is in the eccle(iaftical 
court i but the diftribunon more properly belongs to this 
court; but fmCe in that court Ac is fuch a wife as is.not 
intftled to odminiftration, he difmifs’d the bill as to diffii- 
bution too, and faid, if they could repeal that fentence. 


(he then would be intitled to diffribution. Ch. Pr&. 

ill. 

The plaintiff fees forth in her bill, that fhe joined whh 
her husband in fale of part of her inheritance, t and after 
fome difeord growing between them, they fcparfctedthem- 
fclves, and tool, of the money received upon the fale of 
the lands was allotted to the plaintiff for her maintenance, 
and put into the hands of Nicholas Mine , (Be. and hands 
then given for the payment thereof unto H. G. dcieajed, 
to the ufe of the plaintiff, which, bonds are come to the ' 
defendant as adminiilrator to the fkid H. G. who refufes 
to deliver the fame to the plaintiff, and hereupon fhe 
P^ys relief; the defendant does demur in law, becaufe the 
plaintiff fueth without her husband ; and it is ordered the 
defendant fiiall anfwer direttly. Carfs Rep. 124. 

The ecclefiaflical court is the proper court for alimony, 
and if the. perfon will not obey, they cannot but excom¬ 
municate him. Met. 69. 

If baron and feme are divorced caufa adulterii , which is 
a divorce a men/0& thoro , they continue baron and fme : 
it is otherwife in a divorce a vinculo matrimonii , which 
diiTolves the marriage. 

As to the conferences of a feparatyt maintenance. 

The baron covenanted with L. to pay his wife, or fitch as 
he Jbould appoint , 50/* a year as a feparate maintenance, 
provided Jhe live at fuch a place at N. and IF. appoint • 
Baron pleaded, that file did not live at fuch a place as N. 
ana W . appointed. Plaintiff replies, that fhe was always 
ready to live at fuch f jplace, but that N. and W. appointed 
no place. Defendant demurred, for that it was •a~aon- 
dition precedent; but the plaintiff infilled it wa%only 
fubfequent, and fo become impoflible, N. being fince 
dead, and no place bang appointed. Per cur. The con¬ 
dition is fubfequent, the covenant being, in purfuance of 
a former abfolute agreement, to pay fo much, and it is 
like an afient of the husband, which is intended, till the 
contrary appears. 3 Keb. 363. 

Where, On a reparation, lands are convey'd by the 
baron in truft for the feme, Chancery will not bar the 
feme from fuiag the baron in the truffee’e name, and a fur- 
render or releafe by the baron fiiall not be made ufe of 
againff the feme. 2 Chan. Ca. ioz. 

A woman living feparate from her husband, and ha¬ 
ving a feparate maintenance, contrasts debts. The ere-' 
ditors , by a bill in this court, may follow the feparate 
maintenance whilft it continues; but when that is deter¬ 
mined, and the husband dead, they cannot by a bill 
charge the jointure with the debts; by Lord Keeper 
North ; and the rather, becaufe the executor of the huf¬ 
band, who may have paid the debt, is no party. Fern. 
326. 

Where the husband, during his cohabitation with the 
wife, makes her an allowance of fo much a year for her 
expences, if fhe out of her own good houfewifry f&ves any 
thing out of it, this will be the husband’s ellate, and he 
fhall reap the benefit of his wife’s frugality, becaufe when 
he agrees to allow her a certain fum yearly, the end of 
the agreement is, that fhe may be provided with clothes 
and other neceffaries, and whatfoever is faved out of tfiis, 
redounds to the husband; per Lord Keeper Finch . 
Emm. Rep . 304. , 

A term was created on the marriage of A. with B. for 
raifmg 206/. a year for pin-money, and in the fettleinent 
A, covenanted for payment of it. There was an arrear 
of one year at A*s death, which was decreed, becaufe of 
the covenant 9 to be charged on 4 truft-ellate fettled for 
payment of debts, it being ip arrear for one year only; 
ficus had it been in arrefcr for feveral years. Chan. 
PrB. 26. 

The plaintiff’s relation (to whom he was heir) allow'd 
die wife pin-money, which being in arrear, he gave her 
a note to this purpofe; / am indebted to my wifi 100/. 
which became due to her fuch a dqn after by bis will he 
imakes provifton out of his lands fir'payment of all his debts, 
and all monies which he owed to any perfon in ttufl for his 
‘Wtifiif and the queflion w&*, whether the 100 /. was to 
be fM within this miff ; and my Lord Keeper decreed 
not; mr in point of law it was no debt, becaufe a man 
cannofbe indebted to Ms wife; and it was not money 



BAR 

4 w to mtf u tntft for her. HM. ijot. bttwwn CiH- 
too «wi of Montagut. But pnotro j for the tef- 
talpr looked on this as a debt, and Teems to intend to 
provide Tor it by his will. Air. Eq. Ca. 66. 

Where the wife hath a feparate allowance made befits 
Mutrigge, and bays jewels wist the missy suiting thereout 
Aey will sot be affeti liable to the husband 1 ! debts. 
Cbm Free* 295. 

Where there is a provifion for the wile’s feparate nfe 
fir clothes, if the husbandfinds her clothes » this will beer the 
Wifi's claim j nor is it material whether the allowance be 
.provided out of the eftate which was originally the huf* 
band's* or out of what was her own eftate; for.in both 
calcs her not having demanded it for feveral years tofgethhf, 
(hall be confirmed a con/ent Jrm her that he ficuld receive it $ 
fief Lord C. Macclesfield . 2 Wms's Rep. 82, 84. 

So where 56/1 a year vas rtfirved fir cl tbes and pH- 
nsate expenses, Tecured by a term for years, and ten years 
after the husband died , and Toon after the wife died; the 
executors in equity demanded 500/. for ten years arrear 
of this pin-money; but it appearing that the husbahd 
akdntaitrd her , ancf no proof that fie ever demanded it, 
the claim was difallowed. 2 Wms's Rep. 341. 

A! to execution where action is againft husband and 
wife, or tor her contra# or tort, vide Black. Com. 3 V. 
414. 

, Where Ihe is not anfwerable criminally, or for tort, 
Jgg^donfe by perfuafion or ewreion of the husband, 
TjrT vide Black. Coin. 4 V. 28. Be 0 contra , ib. 4 V. 
* 9 > 39 * 

The wife’s jointure not forfeitable by the treafon of the 
husband ; too* her dowry is, per Seat. 5 & 6 Ed. 6. c. 
11. Black. Com. 4 V. 375. See title iip*rriagc. 

tfar> or B 3 arr, (Lat. barra, andinFr. bar re) In a legal 
fimfeis a plea or peremptory exception of a defendant, 
fuffident to deftroy the plaintiff’s a#tan. And it is di¬ 
vided into bar tO common intendment, atid bar fpecial; 
bar temporary , and perpetual: bar to a common intend* 
mens u ah ordinary or general bar, which ufually dif 
• ableth the declaration of the plaintiff: bar Jpecial is that 
which is more than ordinary, and falls out upon Tome 
Special circumtUnce of the fa#, as to the cafe in hand. 
fermM de Ley. Bar temporary is fuch a bar that is good 
for the prefent, but may afterwards fail: and bar perpe¬ 
tual h that which overthrows the a#ion of the plaintiff 
Tor ever. Plowd. 26* But a plea in bar, not giving a 
full anfwer to all the matter contained in the plaintiff’s 
declaration is not good, i Lett. Mr. 2x1. If one be 
barred by plea to the writ, or to the a#ion of the writ, 
he may nave the lame writ again, or his right a#ion: 
but if the plea in bar be to the aftion itfclf, and the 
plaintiff is barred by judgment, ide. it is a bar for ever 
Hi perjoned a#ions. 6 Rep. 7. And a recovery in debt 
is a good bar to a#ion on the cafe tor the fame thing: 
alto a recovery on affumpfit in cafe, is a good bar in debt, 
Idc. Cro. Jac. no. 4 Rep. $4, 

*ln all actions pttfmd , as debt, account, idc. a bar 
is perpetual, and in fuch cafe the party hath no remedy, 
but by writ of error or attaint; but if a man is barred in 
a real a#ion or judgment, yet be may have an a#ion of 
asf high a nature, becaufe it concerns his inheritance; as 
tor inftance, if he is barred’ to a fbrnteken instefeender, 
yet he may have a firmtdon in the fefkajndir, Stz. 6 
Rep. 7'. It has been retolved, that a bar* in any a#ion 
real or pcrtonal by judgment sipoii demurrer, verdi#, or 
confefiion, is a bar to that a&xon, or' any afriori of the 
like nature for ever: but according'10 Pedbeftok Chief 
J Mice, this is to be underftood, when" it doth appear 
that the evidence 1 iff one a#hm would maintain the 
other; for otherwife the court lliall intend that the party 

Bath miftakenhlraBSoiff’. Skin. 37, 3ft. ^ . 

Bar to ntMmk'Mentis good: atof tf oi executor; 
be toed tor his ttiftatOrV debt, and he pleadelth char he' 
had no good*" M £4 his hands at the day toe writ was 
taken outagafftft him; tots is a good bar to a common 
intendment, till & & fee** that thhrtf ate gob* V but if 
tMh plaintiff caaftfew bf wty’of repficrftkm, thal more' 
grids have fclleii kfohi* habit finer dia^rimV. then, 
eriept toe *bkmW f , he ihafi be 1 


Bar 


Plowd* 26. Kitcb. * 13 , 


condemned in the i#ibn. 

Mro. tit. Barrs. 

. There is a bar material, and bar at large 2 bar mate¬ 
rial may be alto called fpecial bar; as when one, in ftay 
oFthe plaintiff’s a#ion, pleadeth Tome particular matter, 
Vit. a defeent from him that was owner of the land, ;/<■# 
a feoffment made by the anctftor of the plaintiff, or the 
like: a bar at large is, when # the defendant, by way of 
exception, doth not traverfe the plaintiff’s title, by 
leading, nor confefs, nor avoid it, but only makes to 
imfelf a title 4 n his bar. Kitcb* 68. 5 H. 7. 29. 

This word bar is likewife ufed for the place where fer- 
jeaitts and tounfellors at law ftana to plead the caufcs in 
court; aiid Where pritoners are brought to anfwer their 
indi#ments, idc. whence our lawyers, that are called to the 
bar, are termed barriilers. 24 H. 8. c* 24. 

As to the qualities of a plea, toe farther Black. Com . 

3 V. 308. 

Matter of law may be pleaded ipecially, too’ it may 
be given iff evidence on the general iffue, 5 Com. Dig. 
68. 4 Pent. 29 j. } Salk. 344. iMod. 276. Skin. 362. 

As to toe words modo id forma in pleading, vide 2 An - 
derfon 182. Co. Lit. 281. 5 Com. Dig, 109. 

Farther concerning this head, fee 9 #atCIIUItt, MM$n 3 

Jhitigmetti, ffficabing* &c. 

IBartaftcr, IBarriftct, (barrafierius) Is a counfellot 
learned in the law, admitted to plead at the bar, and 
there to take upon him the prote#ion and defence of 
clients. They are termed jurlfcenfulti ; and in o:her 
countries called licentiaii injurei and antiently bar- 
rifiers at law were called apprentices of the law, in Lat, 
apprentices jnrii hobiliera. Fortefc. The time before 
they ought to be called to the bar, by the antient orders, 
was eight years, now reduced to five * and the exercUe* 
done by them {if they were not called ex gratiaj were 
twelve grand moots performed in the inns at Chancery to 
the time ofthe grand readings, and twenty-four petty moot* 
in the term times, before toe readers of the refpe#ive inns s 
and a barrifier newly called is to attend the fix (or tour) 
next long vacations the cxercife of the houfe, vim. in Lent 
and Summer, and is thereupon for thofe three (or two) 
years ftiled a vacation barrifier. Alto they are called 
utter barrifiers, i. e. pleaders oufier the bar, to diftinguifh 
them from benchers, or thofe that have been readers, who 
are fometimes admitted to plead within the bar, as the 
king, queen, or prince’s counfel are. Barrifiers , who 
conllantly attend the King's Bench , idc. are to h*ve thf 
privilege of being fued in tranfitoiy adions in the county 
of Middlefex. But it hath been queftioned, whether an 
aftion of debt doth lie tor their few; unlcfs it be up¬ 
on fpecial retainer; for a counsellor’s fee is honorarium 
quiddam , not vttr<enarium , as that of an attorney or foli- 
citor. 2 Inft. 213, 214, Ifc. Wood's Infi. 448. 

iBmmh or BtarrctOb (Lat. harrafiator, Fr. hurra* 
ieur) A common mover of fuits and quarrels, either in 
courts, or ellewhere in the country, that is himtolf never 
quiet, but at variance with one or other. Lambert derive* 
the word barretor from the Lat, balotro , a vile knave : but 
the proper derivation is from the Fr. barrateur , i. #. a de¬ 
ceiver, and disagrees with, the defeription of a common 
barretor in my Lord Coke' s Reports, viz. that he is a com¬ 
mon mover and maintainer of fuits in diftuifoance of the 
peace, and" in taking and detaining the poffefiion of houfesf 
and lands, or goods by falfe inventions, &V. And there¬ 
fore it was adjudged, that the indiflment againft him 
Ought to be in thefe word*, viz. That he is cemmunie 
mahfaQor, cakmniator id fiminator Utiwn id difeordiarm 
inter viciiiosJhOU id pacts regis perturbator, cr. And 
there it is jfiud Jthat a common barretor is the moft don - 
g^rous the. law y tor he oppreffeth *the in¬ 

nocent by colour of law, yrhtch was made to prote# 
them from fppttikm.*, $ Rtf, 37. No one can be a 
bdAMott ^rtvipoS of one a# on|yi for evtry indi#mcnt 
for fiicn crime muff charge the defendant with being* 
comrnunij borraBpSor, and* conclude Contra poem, idc. 
Affd tt^hgtn^h^hjiold^n, .that a man (hall not be add 
a bdrretor tor bringing-any,number of fuits in hi* 
ough they arc vexatious, dpecially if there 
for them; for if they prove falfe, he (hall 

pay 


judged 
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at\&w e^tcrtainbf‘Mrfa'mt^atir wktte it mfcjr be gathered tfefeW/y 
briticW {evetaUftionsin hw *i*« .*•— i7’- -1 •«£«■»»'Mrt.mke wiU ofihe tod: but tom* 

W> Tbn BOt W was a di ^« h*ween a «ft« ud vitlmge f fo/ «> 
, ' ^ tf b&mlry, 3 kodL to. An\Hold in pure villenage is to do all that the lord wiU 

^XXfttxv^j vs vti no Aatv^x oi Wvn^ oonVv&ti. of tarretfj, \ command Mm; and if a copyholder have but a bafe eftate, 
TO 0\ nY* tna\nta\ti\ng another in a groundless he not holding by the performance of every command- 

a&voTij to the commencing whereof he was no way privy, merit of his lord, cannot be faid to hold in villenaget 
Hid. A common folicitor, who folicits fuits, is a com- and copyholders are by the cuiloms of manors, and cdn- 
mon barretor, and may b» inditled thereof, bccaufe it is tinuance of time, grown out of that extreme fervirtlde 
no profeflion in law. i Danv. Abr. 725. Barretors are wherein they were firft created, 

puniftied by fine and imprifonmeiit, bound to the good fl&afe iFec, Is a tenure in fee at the will of the lord, 
behaviour, \£c. And belonging to the profeffion of the diftinguifoed from focage free tenure: but the Lord Coke 
law, they ought to be further puniflied by difability to fays, that bafe fee is what may be defeated by limitation, 
praftife. 34 Ed. 3. e. 1. Hawk. P. C. 244. or on entl 7 > & c - O. Lit. 1, 18. Baffa tenura, or bafi 


South*tor, ff. ‘ 


r. i Danv. Abr. 725. Barretors are wherein they were firft created, 

ild imprifonmeiit, bound to the good H&afe ftt, Is a tenure in fee at the will of the lord, 
ind belonging to the* profeffion of the diftitiguilhed from focage free tenure: but the Lord Coke 
be further puniflied by difability to fays, that bafe fee is what may be defeated by limitation, 
e. 1. Hawk. P. C. 244, or on entry, fSc. Co. Lit. 1, 18. Baffa tenura , or bafi 

tenure, was a holding by villenage, or other cuftomary 
fervice, oppofed to aha tenura , the higher tenure in capita 

An indiament for barret ry. or ty military fervice, &c. - Mamrium de Cheping Fa- 

rendon cum pertinentiis ejt de antiquo dominies corona' dsnfitti 
HE jurors for our Jovereign lord the king regie, unde omnia pradida tenement a funt parceUa , & da 
upon their oath prefent , that A. B. of bafla tenura ejufdem manerii. Confuctud. Domus de Fa- 


Scc. in the faid county, yeoman , on the day, &c. in the year rendon, MS. 44. 

of the reign, Sec. at H, in the faid county, was andyet is a ‘2530 QHtiiC, The fuburbs or infenor town, as ufed in 
common barretor, and continual difiurber of the peace of mr France. 

faid lord the king; and alfo on the day and yearand at the 25 afcl 0 , (baffelli) A kind of coin abolished by King 
place a f>6*i> mentioned, was and fill is a common and trouble* Hen. 2, anno 1158. Hellingjbed? s Chron . p. 67. 
jeme fanciercr, railer , and fiber of di/cord among his neigh- % 25flfelatt), or H&afiliatD, In the St at 12 Rich. 2. c. 6* 
hours, and'that he hath procured and caufed divers fuits and Signifies a weapon, wWch Mr. Speight , in his Expofition. 
quarrels then and there and elf where in the county aforefaid, u P on Chaucer, calls pugftnem vdjuatn, a poniard; 
amongf divers fuhje&s of our lord the king, to the’'great bafillardo transfixit, &fc. Cum alto bafiilardo penetrantt 
contempt of our fovereign lord the king, and the bad example latera ejus,\Ac. Knighton, lib. 5. pag. 2731. 
of other offenders, and againf the peace of our faid lord the 12 >alitcU 0 , A word mentioned in Jevcral of our hifto- 
tiug, See. Vide Black. Com. 133. rians fignifying King, and items peculiar to the kings 

of England. Monaficon, tom. I. /, 6 j, Ego Edgar tot cum 


of other offenders, and againf the peace of our faid lord the 
king, See. Vide Black. Com. 4 A 133. 


UPatrcl, (barillum) Is a meafure of wine, ale, oil, Ifc. AngUw bafilcus confirmavi.— In many places of the Mo- 


Of wine it contains the eighth part of a tun, the fourth 
part of a pipe, and the moiety of a hogfhead; that is, 
thirty-one gallons and a half. 1 R. 3. c. 13. Of beer 
it conrains thirty-fix gallons; and of ale, thirty-two 
gallons. Anno 23 H. 8. c. 4. and 12 Car. z. c. 23. It 
is declared, that the alfifc of herring barrels is thirty-two 
gallons wine meafure, containing in every barrel ttfually a 
thoufand full herrings. Anno 13 El. c. 11. The eel 
barrel contains thirty gallons. 2 H. 6. c. 13. 


najlicon this word occurs; and alfo in Ingulphus, Malmefi 
bury, Mat. Paris, Hoveden, &e. 

3 l 5 d 6 ftct* 2 £ 6 tMit 6 of lands. See Cunefellus • 

&af lie tum, A bafnet, or helmet. By Uqu. 22 Ed. 4. 
After the death of Laurence de Haflings, earl of Pembroke, 
it was found thus— Quod quidetn manerium, (i. e. de A (Ion * 
Cantlore) per fe tenet nr de domino rege in capite, per fir- 
vilium tnveniendi unum heminemp edit cm, cum arcu fne chorda, 
cum nno bafneto, five cappa, per xl dies jumptibus Juts pro* 


U&arricts, (Fr. barrieres) Signifies that which the priis quotiens fuerit guerra wWallia. 


French call jeu de barres, i. e. palafra, a martial eXercife 
of men armed and fighting together with Ihort fwords, 
within certain bars or rails which feparated them from 


li&a&inct, A Ifcin with which the foldiers covered them- 
felvcs. Blount. * • 

(bafardus) From the Brit, hafiaeri, i. r. 


the fpeftators; it is now difufed here in England. There not bus or Jpurius, is one jthat is born of any woman not 


are like wife barrier towns, or places of defence on the 
frontiers of kingdoms. 

2i$flrrotD, (from the Sax. boerg, a heap of earth) A 
large hillock or mount, raifed or caft up in many parts 
of England, which feem to have been a mark of the Ro¬ 
man tumuli , or fepulchrcs of the dead. The Sax. beora 
was commonly taken for a grove of trees on the top of a 
hill. Kennel'* Gloff. 

^Barter, (from the Fr. barette, eireumvenire) Signifies 
in our books to exchange one commodity for another, or 


married, Jo that his father is not known by the order of 
law; and therefore is called filius populi, the child of the 
people. 

If a woman be with child by a man, who afterwards 
marries her, and then the child is bora, this child isi no 
bafiard: but if a man hath iJTue by a woman before mar¬ 
riage, and after they marry, the ifiue is a baftard by our 
law ; but legitimate by the Civil law. 2 Inf. 96. 97. 
If a man marries a woman grofiy big with child by anu 
other, and within three days after ffie is delivered, in 


truck wares for wares. Anno 1 ^.3. c. 9. And the our law the ifiue is no baftard. 1 Danv. Abr. 729. And 
rcafon may be, becaufc they that exchange in this man- where a child is born within a day after marriage be- 
ner do endeavour, for the irfbft part. One to over-reach tween parties of full age, if there be no apparent impof- 


and circumvent the other. 


fibility that the husband ihould be the father of it, the 


barton, Is a word ufed in Devonjhire, for the demcfhe child is no baftard, but fuppofed to be the child of the 
lands of a manor ; fometimes the manor-houfe itfelf; and husband. 1 M. Abr. 358. But if the husband be bu t 


in fome places for out-houfes and fold yards. In the St at. eight or nine years of age, or if he be within the age of 
2 & 5 Ed. 6. c. 12. barton lands, and demefne lands, fourteen, the ifiue is a baffeml: fo where a husband is 
are ufed as fynenyma 'j . See Berton. ■ gelt, or hath loft his genitals, &c. which fhews an im- 

H&10 Cbeballtrs, Low or inferior knights by tenure of poflibility to get a child, the ifiue of his wife, though 
a hare military fee, as diftinguifiied from bannerets, the born within marriage, is a baftard. 1 Jnfi. 244. 1 Danv* 

chtff or fuperior knights: hence we call our fimple 7 2 ®* 

knights,* viz. knights bachelors, has chevaliers. Ken- By the law of the land a perfon cannot be sr baftard 
net’s Gloff. to Paroch. Antiq. " who is born after efpoufals, unlefsit be by fpecial matter. 

^Baft Court, (Fr. cour baffe) Is any inferior court, that If * woman elope from her husband, fo as he be within 


is not of record, as the court baron, iAc. Kitch. fol. 

95*9^/ | T. .1 * ...I' 1 . I . A 


the fou!r Teas, her ifiue fhall not be a baftard by our law, 
though by the fpiritual law he fhall: but if the wife con- 


Hbafe (Fr. has eftarj Is that efiate which bqfe tinues in adultery and hath iffue, this is a baftard in our 

tenants have in their lands. And baje tenants, according law. 1 Danv. 730. By the Common law, if the hef- 
to Lambert , are thole who perform villainous fervices to band be infra qmtmr maria, fo that by intendment he 
their lords; Kitchen, foL 41. makes baft tenure and frank way converie with his wife, and the wife hath iffue, the 
tenure to be contraries, and puts copyholders in the nw cHLld will not be a baftard; but he is a baftard who is 
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ir*n of & teaman when her huiband, at and from the time 
^8^ the begetting to the birth, is extra quatuor maria* x 
hfL * 44 -* tr Salk. 483., If a woman hath iffue, the huf- 
hami being oyer fea (b long before the birth of the iflue, 
which his wife hath in his abfcnce, that the iflue cannot 
he his* this is a baftard . I Dan<v, 7 29, If the husband 
he only over in Ireland , it is otherwife. A divorce eaufa 
jrmmmrmSrnr? eaufa aftinitatis, eaufa frigiditatis, t£c. baft- 
tar&fju the iflue ; not for caufe fubfequent to the mar¬ 
riage r but if the man and woman continue husband and 
wife for all their lives, the iflue cannot be a baftard by 
divorce after their death. 1 Dam/. 730. Where a wo¬ 
man* on divorce a mtnfa a there, lives in adultery with 
another, her children by inch other are baftards ; for children 
born in adultery, are born out of the limits of matrimony. 
Though if husband and wife confent to live feparate, the 
children born after fuch reparation (hall be taken to be 
legitimate, becaufe the accefs of the husband fliall be pre¬ 
fumed ; but if it be found there was no accefs, then they 
are baftards. 1 Salk. 122. 

But this non-accefs of the husband ought to be proved 
otherwife than upon the wife’s oath ; as in the following 
cafe: the defendant Reading was adjudged by an order 
of baftardy, to be the putative father of a baftard child, 
begotten of the wife of one Almont of Shelbern. The faid 
woman, on the appeal, gave evidence, that the faid 
Reading had carnal knowledge of her body in or about 
^£*£1732, and feverai times fined'; ahd that herhuf- 
bairahad no accefs to her from Mqy 1731, to the time 
of her examination in that court, being the 3d of O&ober 
1733. and that the faid Reading was the father of the 
faid child. And the queftion on removal of the fame 
into the King’s Bench was, whether the wife in this cafe 
could be admitted as an evidence for or againft her huf- 
band, and to baftardize her own child. And the whole 
court were of opinion, that the wife could be a witnefs 
to no other faft but that of incontinence; and that this 
fee maft be admitted to be a witnefs to from the neceflhy 
of the thing: but not for the abfence of the husband $ 
which might properly be proved by other witnefles; and 
likened it to the cafe of hue and cry, where the perfon 
robbed fliall be admitted a witnefs of the faft of rob- 
ter, but not to prove any other matter relating' thereto, 
as in what hundred the place was, and the like, becaufe 
that may be proved by others, z Sejf. Ca. j 75. 

•A man who hath iflue a fon by a woman before mar¬ 
riage, and afterwards marries the fame woman, and hath 
iffue a fecond fon born after the marriage ? the firft of 
thefe is termed in law a baftard eigne , and the fecond a 
mulitr ; by the common law, as hath been faid, fuch baft 
tard eigne is as incapable of inheriting, as if the father and 
mother had never married; but yet there is one cafe in 
which his iflue was let into the fucceflion, and that was 
by the confent of the lord and perfon legitimate | as if 
upon the death of the father the baftard eigne enters, and 
the mulier during his whole life never difturbs him, he 
canisot upon the death of the baftard eigne enter upon his 
iffue. Lit. fell. 399. Ce. Lit . 245. 

To exclude the mulier from the inheritance, there mud 
not only be an uninterrupted poffeflion of the bdftard eigne 
during his life, but a defeent to his iflue. Ce; Lit . ,244 
1 Rel. Abr. 62a. 

No man can baftardize another after his death; that was 
a mulier by the laws of holy church, and wljp earned the 
reputation of legitimate during his life; for a man muft 
be baftardized by the rules Vine Civil or Common law: 
by the rules of the Civil law, tnis perfon Is* by fuppoiition 
legitimate \ and if the Common law be made the judge, 
he cannot be baftardized $ for it is a rate of Common law, 
that a perfonal deleft dies with the perfon, and cannot 
after hit death be objefted to his fucceffor that repnefents 
him; and this rote of tew was taken from the humanity 
of the ancients# which would not allow the calumny of 
the dead, as alftv from an important reafon of conve¬ 
nience, for pedigrees are often derived through feverai 
perfons, concerning whom there remains little knowledge 
or remembrance of any thing, but only of their being; 
and therefore it were an ea<y matter to throw on them 
the afperiion of baftardy by any forged evidence, which 
cannot be confronted by oppofite proof; and. fo it is lit 
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to limit ft time in which all proofs of baftardy are to fei 
difellowcd. 7 Co. 44. Jenk. Rep, *68. 1 knwnl. 4?, 

33 * a : Lit. fc£t. 399. Ce. Lit. 24J. 

Though this fee ms to be the dodVine of the old books; 
yet there is this modern Cafe. An ejectment wab brought 
by one Pride , againft the carls of Bath and Mcuntague; 
Pride made title as heir to George , duke of Albemarle ; 
proving himfelf the fon of one who was brother to tho 
duke, and that the duke died Without iflue; the defen¬ 
dant gave evidence, that duke George had iflue duke 
Chriftopher , who conveyed to him ; plaintiff gave evi¬ 
dence, that duke Chriftopher was a baftard, begotten of 
fuch a woman, who at the time of her marriage with 
the faid George , duke of Albemarle , was married to an¬ 
other man, who was then, and yet living : upon which 
it was objefted, that fmee duke George and this woman 
lived together as man and wife, and were now dead, the 
plaintiff could not be admitted to baftardize the iffue, 
who was dead alfo; and who, during his whole life, was 
reputed and taken to be the legitimate fon of the duke, 
and fo ftiled by the duke himfelf in his deed of fettle- 
ment, arid in his will, his fon and heir; & quod juftum 
non eft etliquem pofl mortem faeere baftardum . The court 
held this true of fuch a baftard as is meant by Littleton , 
in his cafe of baftard eigne, and mulier pniftnt, that is, 
fuch a "baftard as is born before the efpoufals of a father 
and mother, who ntay afterwards marry; and faid, the 
rule extended only to that cafe. 1 Salk . 120. Pride v. 
Earls of Bath, tsc. 7 W. & M. 3 Lev. 410. S. C. 
Who tells us, that though the evidence was admitted by 
Holt,, and Gil. Eyre , who were only in court, the jury 
were not fatisfied with it, and gave a verdift lor the 
Earl of Bath . 

If a woman hath a child forty weeks and eight days 
after the death of her husband, it fliall be legitimate; 
the law having appointed no exaft certain time for birth 
of legitimate iffues. 1 Dam/. 726. 2 hill. Abr. 236. 

If a man or woman marry a fecond wife or husband, the 
flrft being living, and have iffue by fuch fecond wife or 
husband, the iffue is a baftard. 39 Ed. 3. cap. 14, 
Before the ftatute z & 3 Ed. 6 . c. 21. One was adjudged 
a baftard, £>uia ftlius facerdotis. 

Baftard is terminus a quo , he is the firft of hia family 2 
for he hath no relation of which our law takes any no¬ 
tice ; yet this muft be underftood as to civil puipofcs, 
there being a relation as to moral purpofes; for he cannot 
marry his own mother, or baftard After. 3 Salk. 66, 67- 

A baftard cannot inherit land as heir to his father; nor 
can any perfon inherit lands as heir to him, but one that 
is heir of his body.* Lit. Sec. 401. 

But though he cannot inherit any anceftor, yet when 
he hath gotten a name of reputation, he may purchafe by 
it; for all furnames were originally acquired by reputa¬ 
tion. George Shelly conveyed lands to the ufe of himfelf, 
the remainder to George Shelly his fon ; whereas in truth 
George was born of one B. in matrimony of one C. yet 
was reputed the fon of George, and educated by him; 
though the boy was but fix years old, it was ruled that .he 
ftiould take the remainder; for having got by reputation 
the name of George Shelly, thefe words are a certain de- 
fignation of the perfon to take the remainder. But if a 
remainder be limited to the eldcft iffue of J. S. whether 
legitimate or illegitimate, and J. S . hath iffue a baftard, 
he ihall not take this remainder; for it is not veiled in 
J. $. a9 it was in the other cafe, but is in contingency, 
and the certain time is not defined when this contingency 
fliall happen; for the baftard at his birth does not acquire 
the reputation of being the iffue of J. S . and flnee the 
baftard, whefi firft in being, cannot take by virtue of 
this limitation, he can never take it; for he cannot be 
underftood to be the perfon defigned and markcd*out 0Jr 
thefe words, if after his birth it depends on the uncer¬ 
tainty of popular reputation, whether he fliould take the 
romluntjpr ernotj and fuch a defignation of the perfon as 
contains iro certainty in itfelf, or no relation to any other 
certain matter that may reduce it to certainty, is a void 
limitation. Co,, Lit. 3 ,b. 6 Co. 65. 1 New Abr. 309. 

But where a remainder is limited to the eldeft fon of 
Jane S. whether legitimate or illegitimate, and flte hath 
iffue, a baftard (hall take this remainder, becaufe he ac- 
l quires 
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S uites the denomination of her iffue by being bom of her 
ody; and fo it wai never uncertain* who was defigned 
by this remainder. Nop 35 

If parents are married, and afterwards divorced, this 
gives the iffue the reputation of children; and fo doth 
a fubfequent marriage of the parents. 6 Co . 65. Hugh'* 
Abr. 363. 

If a man, in confideration of natural affellion and 
love, covenants to Hand feifed to the ufe of a baftard, 
this Is not good ; for lie is not do /anguine fatris; but it 
is faid that a woman may give lands in frank-marriage 
with her baftard, becaufe he is of she blood of the mo¬ 
ther ; but he hath no father, but from reputation only. 
Dyer 374. And, 79. 6 C*. 77. Noy 35. 

A court of equity will not fupply the want of a fur- 
render of a copyhold eftate, in favour of a baftard, as it 
will for a legitimate child. Preeed. Chan. 475. 

Baftardy, in relation to the fcveral manners of its trial,: 
is diftinguifoed into general and fpecial baftardy. Ce¬ 
ntral baftardy is the baftardy tried by the bifeop, which in 
it's notion contains two things, xft. It fhouhl not be a 
baftard pack legitimate by a fubfequent marriage, edly. 
That it fhould be a point collateral to the original caufe 
of a&ion. 1 RoL Abr . 361. 

Formerly baftard* had a way in fuch iflues to trick 
them (elves into legitimation, for theyufed to bring feigned 
anions, and get fuborned witneffes, before the bifeop to 
prove their legitimation, and then got the certificate re¬ 
turned of record, and after that their legitimation could 
pever becontefted; for being returned of record as a point 
adjudged by its proper judges, and remaining among the 
memorial* of the court, all perfons were concluded by it; 
but this created great inconveniencies, as it is taken no¬ 
tice of in the preamble of the 9 Men. 6 . cap. si. in the 
cafe of leveral perfons of quality; for the evidence of the 
Contrary parties concerned were never heard at the trial, 
and yet their intereft was concluded; To remedy this 
inconvenience without altering the rules of law, it was 
faulted, that before any writ to the bifhop there feould 
be a proclamation made in the fame court, and after that 
the iiTue {hould be certified into Chancery, where pro¬ 
clamation {hould be made once in every month for three 
months, and then the Chancellor feould certify to the 
court where the ptea depends, and afterwards, it ihaU be 
again proclaimed ia the fame court, that all that are con¬ 
cerned may go to the ordinary to make their allegations; 
and without thefe circumlfonccs, any writ granted to the 
ordinary, and all proceedings thereupon, mail be utterly 
void. 1 Rob- Abr* 361. 

If the ordinary certify or try baftardy without a writ 
from the Ring’s temporal courts, it is void; for the spi¬ 
ritual juriidittion within thefe kingdoms, is derived from 
the King, and therefore it muft be exercifcd in the 
manner the King hath appointed; for it would be injurious 
if they ftiould declare legitimation where the rights of in¬ 
heritance are fo nearly concerned, without any apparent 
nccefficy. 1 RoL Abr . 361. 

The certificate muft be under the feal of the ordinary, 
and not under the feal of the commiffary only, for the 
command is to the bilhop himfelf to certify, and there¬ 
fore the execution of the command muft appear to be by 
the bilhop in proper perfon. 1 Roll. Abr . 362. 

If a man be certified baftard, this binds perpetually, 
though the perfon fo adjudged a baftard is not party to 
the adion, for all perfons are eftopped to fpeak again# 
the memorial of any judicatoiy ; becaufe the a& of the 
publick judicatory under which any perfon: lives, Is his 
own alt s and were he not thus bound, these might bn 
contradiction in certificates. 1 RoL Abr . 362. 

If a man be certified baftard, that doth not bifid 
ftnmger till returned of record, becaufe it it no judicial 
all till recorded in the place appointed fo record fetch 
tranfactions, nor doth it bind the party to the aftioir till* 
judgment thereon, becaufe if he avoid.the altioa heavoid# 
all confequences of the allion 4 and therefore if thr de* 
fendant be certified baftard by the ordinary, yet if the 
lain tiff be nonfuit they cannot go on to trial, and fe che 
i(hop’s certificate never appears of record, and themfore 
ts not binding. 1 Rol. Abr . 36*. 
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[ If a mah be certified metier, no man is eftopped to 
baftardize him, for though he may be a mutter byft&c 
Spiritual law, yet he may be a baftard by ouf law; and 
therefore any man, notwithftanding the certificate, may 
plead the iffue of fpecial baftardy. 1 Rot. Abr , 362. 

Special baftardy, which is always tried by a jury in the 
temporal Courts, is twofold: ill. Where the baftardy is 
the gift of the a&ioo, and the material part of the iiTue. 
adly, Where thofe are baftards by the Common fepr that 
are mutters by the Spiritual law, and fuch are thofe that 
are born before marriage, whofc parents afterwards inter- 
many, and whofe marriage is admitted. 1 New Abr . 
314. x tnfl. 134. 1 RoL 367. Hob . 117. 

If a man receives any temporal damage by being called 
a baftard, and brings his allion in the temporal courts, 
and the defendant juftifies that the plaintiff is a baftard, 
this muft be tried at, Common law, and by writ to the 
bifhop; for otherwife you fuppofe an allion brought in a 
Court which hath not a capacity to try the caufe of allion. 

1 BrownL I. Hob. 179. Codol. 479. Go. Ent. 29, 

If it be found by an affile taken at large that a man is 
a baftard, the temporal courts am judges of it, for the 
jury cannot be eftopped to fpeak truth which may fall 
within their own knowledge, and what they find becomes 
the record of the temporal courts, and fo within their 
conuzance* Br§> Meftordy, 97. 

A baftard by the common law is made incapable of 
any cccleiiaftical benefice; for the focrameuts ought not to r 
be committed to infamous perfons: and it is thrftwtff 
nature, that a baftard who is born out of lawful marriage, 
(uulefs there be Tome particular law to the contrary) has 
not any relation to his father, who begot him, but (hall 
rely on his mother, that bore him. Forte/cut 89, 89. 
By ftatute a woman with child of a baftard, muft be firft 
examined by a jufticr of peace, and the fall of her be¬ 
ing with child proved by her oath, and then the juftice is 
to fend his warrant for the reputed father; when the 
party is brought before the juftice, he muft enter into a 
recognizance with fufficient fWeties for his appearance at 
the next feffions lie. and lie may be continued on the 
vcfiogaifence till the woman is delivered of the child: 
niter the child is born, two juftices (qnorum unus) rending 
neareft the place, are to examine the matter by witneffe.s. 
He. and make their order for relief of the parifh from 
the baftard : and if the two juftices cannot agree, they 
may refer it to the feffions; aifo the putative lather may 
appeal from the order of the two juftices; or may give 
focurity to the parife, He. Seat. 18 Eliz. c. 3 , 3 Gar. 1 . c. 4. 
The two next juftices of peace (one being of the quorum) 
may make orders for puniihing the mother and father 
of a baftard child: and by order of the juftices, the 
churchwardens and overfeers of the poor may feize goods, 
and receive the annual rents of lands, lie. of the 
father and mother to difeharge the parifh : v and juftices of 
the peace have power to commit lewd vtomcn having 
beftardt to the houfc of corrdtion, for one year, lie. 
But perfons able to keep them, are not within the ftatpte. 

It is adjudged murder to conceal the death of a heftard 
child when born, nnlefs there be proof to the contrary 
that it was Hill born. 18 Elbe. t. 3. 13 li 14 Car . z« 
e. 12. 7 Joe. 1. r. 4. 21 j fac. 1. e. 27. 

It hath been adjudged, that in order to convilt a wo¬ 
man by force of this laft ftatute, there is no need that the 
iadifrment be drawn fpecially, or conclude again# the 
form of the ftatute; for the ftatute doth not make a new 
offence, but only makes ftichpconcealment an undeniable 
evidence of muMfer. % H&wi. 438. 

Alfe, it hath been agreed, that where a woman appear* 
to have endeavoured to conceal the death of fuch child 
within the ftatute,. there is no need of any proof that the 
child was bom alive, or that there were any figns of hurt 
upon the body, but it ftiall be undeniably taken that the 
child was bom alive, and: murdered by the mother, a 
Hawk 438 . 

But it hath been adjudged, thft where a woman lay i» 
a chamber by herfelf, and went to bed without pain, and 
waked in* the night, and jcnocked for help but could get 
liaise, and was delivered of a child, and put it in a crunk, 
xtd.Ml Mfc difeeverk till thr fallowing night, yet fee 
4* wat 
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L.^ras not within the ihtute, bccaufc fee knocked for help. 

z Hawk^jH, 

AlfQ, it hath been agreed, timt if a woman cotifefs 
herfdf wijhjriiild beforehand, aaEufecrwards be furprized 
and dcliyttj-go, no body being WjB ; jjdr; 1 Ihe is not within 
the'liatate, becauie there was notiatttic of concealments 
and therefore in fuch cafes it mud appear by iigns of hart 
upojj the body, or feme other way, that the child was 
born alive, a Hawk. 438* 

If a woman be with child, and any gives her a potion 
to dedroy the child within her, and fhe takes it, and it 
works fo itrongly that it kills her, this is murder $ for it 
was not given to cure her of a difeafe, but unlawfully 
to deliroy the child within her; and therefore he that 
gives her a potioa to this end, muft take the hazard, 
and if it kills the gather, it i$ murder. 1 Hal* H. 
429, 430. 

If & woman be quick or great with child, if ihe take, 
or any other give her any potion to make an abortion, or 
if a man ftrifce her, whereby the child within her is 
killed, tho’ it be a grgat crime, yet it is not murder nor 
man (laughter by the law of England* bccaufe it is not yet 
in rerum nature, , nor can it legally be known, whether it 
were killed or not: fe it is, if after fuch child were bom 
alive, and after die of the ftroke given to the mother, 
this is' not homicide, i HaL H. 433. Yet the offender 
may be indi&cd for a miftemeanoutt Common law, 
«l£~&’man procure a woman with child to deftroy her 
infant when born, aud the child is bora, and the woman 
in purfuance of that procurement kill the infant; this 
is murder in the mother, and the procurer is accdTary. 

1 HaL H. 433* 

. If a woman declares herfelf to be with child of a baftemd, 
'and on oath before a Juftice charge any perfon with get¬ 
ting it; he may grant his warrant to apprehend the pef- 
fen charged, and fer brining him before any justices 
bff. who may commit him to gaol or the houle of cor¬ 
rection, unlefs he give fecurity tatindemnify the parife* 
or enter into recognizance with fureties to appear at the 
next quarter-Seflions, and perform fuch order as (hall 
be made purfuant to the ftatute 18 Elm. But in cafe the 
woman ihall die, or be married, or mifearry, &#, or if 
no order is made in due time, the man (hall be difeharged: 
and,no juftice may fend fer, or compel any woman before 

3 1• fe delivered, and one month after, to anfwer queftions, 
c. 8tat. 6 Ges. a. c. 31. He that gets a haftard in 
‘ the hundred of Middleton , in the comity of Kent, forfeits 
all hit goods and chattels to die king. MS. eh Temp. 
Ed 3. 

If any one Confpire to chaise another to be the father 
of a baftard child, he may be indifted and punifhed with 
public whipping, (Ac. It is only in the power of the 
king and parliament to make a baftard legitimate. 
jlep. 37. See 13 Geo. z. e . 29. 

Wmtiffii f, ( baftardm) Signifies a deleft sfbiffetOb- 
je&cd to one born out of wedlock. Bead . lib* $. c. 19. 
See*Saffoffc. 

K 5 aBatfc-rigrc.> (Fr.J Is where the eldeft tfeild of ; 
perfon is a baftard. See 

Hatton, (Fr.J a Staff, or club ; and byitfer ftatutea it 
ftgnifies one of the warden of the Fleet*s fervan^s or officers 
who attend the king's courts with a red ftaff fer taking 
fuch into cuftody who are committed by die court* % & 
t. r. la* 5 Em. e. 23. See Tifftajfi * 

Va(M, Per bafem tolneytmeeapere* To take toll bf 
ffrikei and not by heap; p*P bafum, being oppofed to 
he cumnle vel cantelfo—~Tumtus ad meUndinum fit fecuet- 
dum confuetudimm regni; mmjkm per peat idnetm tape debet 
fiat concordantes menjuris demini fegii* tf eapiatur telnetm 
par baAnm (A niche! in cmuUmk canteU*. Confuetud. 
Domus de Farendon, MS. f.42. 

Satthtf fifttttnl, Is taken fer the land that lay bo. 
tween England and Scotland, heretofore in queftion, when 
they were diftinft kingdoms, to which it belong’d. Anno 
23 H. 8. f. 6. and 32 j 5 fc 8, cap. 6. It feems to mean* 
as if wf fliouW fey, litigious or debatable ground, 1. e 
land about which than? is debate; and by that name 
Skene cads ground th*t*io m controversy. CW> Mritep. 
Tit. Cambemnd. 
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Vatbi (Lat. bathon, called by the britons badizej Has 
been termed the city of fickmen : it is a place of refort in 
Somer/etfinre famous for its medicinal waters. The chair¬ 
men are there to be licenfed by the mayor and aldermen, 
for carryingperfens to and from the hot baths, (sc. under 
the penalty of 10 s. by ftatute 7 Geo. 1. e. 19. And 
a publick hofpital or infirmary for poor is eftablifhed in 
the city of Bath, the governors* whereof have power to 
hold all charities, (Ac. and appoint phyficians, furgeona 
««d other officers: any perfons not able to have the be¬ 
nefit of the Bath Abaters, may be admitted into this hof- 
pstal, their cafe being attefted by (bine phyfician, and 
the poverty of the patients certified by the minifter and 
churchwardens of the place where they live, (Ac. Every 
perfon fo admitted, (hall have fee ufe of the old hot- 
batb, and be entertained and relieved in the hofpital; 
and when cured or difeharged, fuch perfons fhall be fup- 
plied wife 3/. each, to defray the expence of removing * 
them back to their pari&es, (Ac. Stas. 12 Geo. 2. c. 31. 

But fee 6 Gee. 3. for paving and lighting the Greets of 
Bath. 000 

3 fcatft 0 |fa, A fulling mill. Tis mentioned in the 
MonaJHcon, Tom. z. pag. 832. Ufque ad fiagntm mkn- 
dint ipfiut Willielmi cum batitoria (A agardino /no nbique, 
(Ac* 

Mattel, (Fr. battmle) Signifies a trial by combat, 
which was anciently allowed of in our laws, where the de¬ 
fendant in appeal of murder Or felony may fight with the 
appellant, and make proof thereby whether he be culpable 
or innocent of the crime. Glanv. Lib. 14. r. 1. When an 
appellee of felony wages battel, he pleads that he is Not 
gmlty,znd feat he is ready to defend the fame by his body, 
and then flings down his glove 5 and if the appellant will 
join battel he replies, That he is reidy CO make good his 
appeal by his body upon fee body of fee appellee, and 
takes up fee glove: and then the appellee leys his right 
hand on fee book, and wife his left hand tabes the ap¬ 
pellant by fee right, and fwears feus; Hear tbit then who 
calleft thy/elf John by the name of baptijm, that I who cedi 
myfrlf Thomas by the name of baptijm, did net felenioufiy - 
murder thy father W. by name, on the day and year of, &c» 
«rB. as you furmift, nor am any way guilty of the /aid 
felony \fo help me God. And then he fhall kits fee book* 
and fay; And this I will defend againfl thee by my body, 
as this court fistdl award. Then the appellant lays his 
right hand on fee book, and wife his left hand takes the 
appellee by the right, and fwears to this effett: Hear this 
thou who calleft tbyfelf Thomas by tho name of baptifm, that 
thoudidft fthmmfiy on tho day, and in the year, &c. at B. 
murder my father W. by name; Jb help me God. And then 
he fhall kifs fee book, and fey $ And this I will prove 
againft thee by my beefy, as this court Jhalt award. This 
being done, the court fhall appoint a day and place for 
the fertile, and in the mean while fee appellee fhall be 
kept in cuftody of the marfhal, and the appellant fhall 
find fureties to be ready fb fight at the time and place, 
unlefs he be an approver, in which cafe he fhall alfo be 
kept by the marihal: and the night before fee day of 
battk, both parties fhall be arraigned by the marmal, 
and fhall be brought into the field .before the judices of 
fee court where fee appeal is depending, at fee rifmg of 
the fun, bare-headed and bare-kggM from fee knee down¬ 
wards, and bare in fee arms to the elbows, armed only 
wife baftfnu an ell long, and four corner’d targets; and 
before they engage, they fhall both make oarh That they 
have neither eat nor drank, nor done any thing elfe by which 
the law of God map he deprefed, and the law of the devil 
exalted: and then, after proclamation for filence under 
pain of imprifoniaent, they fhall begirt fee combat where¬ 
in if fee sppeSbe be fofar vanquished feat he caifnot of 
will not fight any longer, he may be adjudged to be hang¬ 
ed inune£atidyf bat if he can maintain fee fight till 
fee ftirs fe all have judgment to be quit of 

the appeal J njhp. if fee # appellant becomes a crying 
coward, fee atipeQce feall rqpover his damages, and may 
plead his aapfettal in bar of a fnbfequent indi&ment or 
appeal; and fee appellant feaB for bis perjury lofe hit 
liberum legem . If an appellant becomes blind % the aft 
of God after he hat Waged buml, fee court will difeharge 
Kk him 
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him of the battel j and in fueh cafe it is faid that the ap- 
pci lee fhall go free. This trial by battel is at the de¬ 
fendant's choice; but if the plaintiff be under an a PP a * 
rent difability of fighting* as under age, maimed, Ufc. 
he may counterplead the wager of battel, and compel the 
defendant to put himfelf upon his country: alio any 
plaintiff may counterplead a wager of battel, by alledg- 
mg fuch matters again ft ^the defendant, as induce a violent 
preemption of guilt; as in appeal of death, that he was 
found lying upon the deceafea with a bloody knife in ms 
hand, fcfr. for here the law will not >blige the plaintiff 
to make good his accufation In fo extraordinary a man¬ 
ner, when in all appearance he may prove it in the or¬ 
dinary way. It is a good counterplea of battel that the 
defendant hath been inditted for the fame fi& ; when it 
appeal be brought, the defendant ihall not wage battel. 
And if a peer of the realm bring an appeal, the defen¬ 
dant Hi all not be admitted to wage battel, by reafon of 
the dignity of the appellant. 2 Hawk. P. C. 420, 427. 
This trial by battel is before the conftable and mar hai; 
but with all its ceremonies is now difufed. See G/flwv. 
lit. 14. BraBon, lb. 3. Britton , r. 22. Smith tie Rep. 
Mil. Hi. z. Co. Lit. 1 94, f$V. Vide Trial by Battel, 
deicribed Black. Com. 3 V. 339 - Vide Combat. 

Wattttp, (from the Fr. iatre, to ftnke, or Sax. battt, 
a club) Is an injury done toanotherin a violent manner; 
sis by ftriking or beating of a man, pufhing, jolting, nlip- 
ing upon the nofe, £jV. And it is alfo dehned by our 
Jaw to be a trefpafs committed by one man upon another 
•2 » & etrmis & contra pacem, &c. This offence is pu¬ 
li iih able by a&ion and indi&mcnt; on a&ion for the in¬ 
jury at the fuit of the party, the defendant Ihall render 
damages, fcfr. And on indidlment at the fuit of the 
king, for a breach of the peace, he Ihall be fined accord¬ 
ing to the heinoufnefs of the offence. Dak. 282. 1 

Hawk. P. C. 134. For here the perfon offending is 
fubjelt to a twofold puniihment, viz . * a fine to the king, 
and damages to the party; though it is ufual only to 
bring an a&ion for damages, which in battery and maihem 
the court may increafe upon view of the record and the 
perfon. 2 Rol. Abr. 572. But a man may beat another 
who firft affaults him, in his own defence, and juftify m 
an attion by fpecial pleading, or that the battery was 
occafioned by his own affault; or the defendant may give 
that in evidence upon Not guilty to an indictment: and 
the record of the conviction of the offender by indiament 
may ferve afterwards for evidence in aaion of trefpafs 
for the fame affault and battery, terms tie Ley . 2 Roll. 
Abr. 546. By Holt Chief Juftice the leaft touching of 
another in anger is a battery : if two or more meet m a 
narrow paffage, and without any violence or defign of 
harm, the one touches the other gently, it will be no bat¬ 
tery : but if either of themufe violence to force his way in 
a rude manner, or any ftruggle is made about the paffage 
to that degree as to do hurt, u will be a battery. Mod. 
Caf. 140. The beating of another, in a moderate man¬ 
ner, is lawful in fome cafes, as the parent of his child, 
a matter his fervant, or apprentice, Isfc. See Affault. 

3$atU0, (Lot. from the Sax. bat) A boat, and battellus 
a little boat —Conceffit etiam /idem Hugo Wake pro ft & 
bared, fuss , quod pradiBus abbas fjT fucceffores /us Vec- 
clefia fua de Croyland babeat ires battellos m Harnolt, < 5 c. 
Chart. Ed. 1. 20 Juki 18 regni. Hence we have an old 
word batfwain, for fuch as we now call boatfwasu of a 

^ feaubclla, {baubles) A word mentioned in Hoveden in 
R. 1. and figuifies jewels or precious ftones. —Tret fartn 
the/auri/ui W omnia baubell .fuadMfi. 

iBfltt&eMn, (baldicum, and baldektnum) Cloth of bau- 
min, «r gold: it is faid to be the richeft cloth, now 
called brocade ,' made with gold and ttlk, or tiffue, upon 
which figures in filk, Cs fc. were embroidered. Anno 4 
Hen. 8. c. 6. erat peutnm auro rig!Jus, phmatoqu* *P*f t * m 
tertextus : but fome writers account it only cloth of filk. 

®al»bl?*!&0UCc, (lupanar, fornix) A houfe of ill fame, 
kept for the refort and commerce of lewd people Of both 
fexes. The keeping of a bawdy-houfe comes upder the 
cognizance 6f the temporal law, as a common nufance, 
not only in refpea of its endangering the public peace by 
drawing together diffolute and debauched perfons, and pro¬ 


moting quarrels, but alfo in refpeft of its tendency t£ 
corrupt the manners of the people, by an open grofeifion 
of lewdnefs. 3 Inft. 205. s Hawk.P.C. 196. Thofe 
who keep bawdy-houfes ire punifhed with fine and impri- 
fonment ; and alfo fuckfnfamous puniihment, as pillory* 
&c. as the court in discretion ihall inflitt: and a lodger 
who keeps only a {ingle room for the ufe of bawdry , is 
indictable for keeping a bawdy-houfe. 1 Salk. 382. Per¬ 
fons reforting to a bawdy-houfe, are punilhablc, and they 
may be bound to the good behaviour, &c. But if one he 
indiCted for keeping or frequenting a bawdy-bouje, it mutt 
be exprefly alledged to be fuch a houfe, and that the party 
knew it; and not by fufpicion only. Poph. 208. A 
conftable, upon information, that a man and woman are 
gone to a lewd houfe, or about to commit fornication or 
adultery, may, if he finds them together, carry them be¬ 
fore a juftice of peace without any warrant, and the juftice 
may bind them over to the feffions. Dalt. 214. Sed qu. 
unlefs he finds them in the aft. 

It feems always to have been the better opinion, that a 
man may be bound to his good behaviour, for haunting 
bawdy-houfes with women of bad fame, as alfo for 
keeping bad women in his own houfe. 1 Hawk. 132. 

But if a perfon is indicted for frequenting a bawdy- 
houfe, it mutt appear, that he knew it to be fuch a 
houfe; and it mull be exprefly alledged, that it is a 
bawdy-houfe, and nqt that it is fufpeCted to be fuch a 
houfe. Wood, b. 3. c. 3. Conftables in thefc cafes map' 
call others to their afliftance, enter bawdy-houfes, and 
arreft the offenders for a breach of the peace: in London 
they , may carry them to prifon; and by the cuttom of the 
city, whores and bawds may be carted. 3 Jnfi . 206. 

A wife may be indiCled together with her husband, 
and condemned to the pillory with him for keeping a 
bawdy-houfe j for this is an offence as to the government 
of the houfe; in which the wife has a principal (hare % 
and alfo fuch an offence as may generally be prefumed 
to be managed by the intrigues of her fox. 1 Hawk. 2. 

On an indictment for keeping a dilbrderly houfe, a fe¬ 
male witnefa fworc, that (he was a (ailor's wife, and 
during her husband's abfence out of the realm, flie had 
often proftituted herfelf there: Lord Raymond faid it was 
an odious piece of evidence, and ought not to be heard; 
Barlow's Juftice , tit. Bawdy-houfe. 

But it is laid, a woman cannot be indiCled for being a 
bawd generally; for that the bare folicitation of diallity 
is not indictable. 1 Hawk . 196. 1 Salk. 382. 

It was always held infamous to keep a bawdy-houfe ; 
yet fome of our hiltorians mention bawdy-houfes publickly 
allowed here in former times till the reign of Hen. 8. 
and aflign the number to be eighteen thus allowed on 
the bank-Hde in Southwark. See Stews and Brothel - 
Houfes , If two inhabitants, paying foot and lot, ihall 
give notice to a conftable of any perfon keeping a 
bawdy-houfe, the conftable Ihall go with them before 
a juftice of peace, and Ihall, (upon fuch inhabitants 
making oath, that they believe the contents of fuch no¬ 
tice to be true, and entering into a recognizance of 20/. 
each, to give material evidence of the offence,) enter into 
a recognizance of 30/. to profocute with effeCl fuch per¬ 
fon for fuch offence at the next feffions; the conftable 
ihall be paid his reafonable expences by the overfeers of 
the poor* to be afoertained by two juftices; and if the 
offender be cenvi&ed, the overfeers ihall pay to the two 
inhabitants 10L each. Qp t|e conftable 1 s entering into 
fuch recognizance as aforcfiud, the juftice ihall bind over 
the perfon accufed to the next feffions, and, if he ihall 
think proper, demand Security for fuch perfon's good 
behaviour in the mean time, A conftable neglecting his 
duty forfeits 20 1 . Any perfon appearing as mailer or 
miftrefs, or as having the care or management of any 
bawdy-houfe, Ihall be deemed the keeper thereof, an d 
liable to be punilhed as fuch, St at. 25 Geo. 2. c. 36, 


Porn of an indiBaent for keeping a bawdy-houfe. 

T HE jurors, tie. That A. B. of. See. tit dssy and 

ytar, Stc. and at din/trs limes before ard afttmuards, 
at H. in tbt county afortfsid, bold and hyt, and often mad* 
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%!l f' of, and 'fill holds and heft, &C. in bit bcufe there, «l tt 
common bawdy-houfe, entertainments for lechery and for- A 
nicatien, Snd permits men and other Mfeaed ferjens, and 
not of good behaviour or fame, carnally to he wsth ’where:, ts 
/» the great detriment of all the people of our fovereygnh*d « 
the ling there near dwelling, and to the ,11 example of all n 
other offenders in fuck eajes, and agatnft the peace, bcc. « 

mv, or fen, I« a pond-Kead made up of a great l 
height, to keep in water for the fupply of a mill, 
fo that the wheel of the mill may be driven by the water S 
coming thence, through a paffage or floodgate. A har- . 
hour where Cups ride at fea, near feme port, i. alfo called g 
a hav : and this word is mentioned anno *7 Elm. c. 19. 1 

IBcatOH, (from the Sax. beacon, i.e. fignum) A fignal 
well known ; being a fire maintained on feme eminence t 
near the coafts of the fea, to prevent invafions, We. 4 

l„n u8. 8 Elia. <• *3* Hence beaconage (beactna- t 

Jam) money paid towards the maintenance of beacons: 1 
and* we (till ufe the word beckon to give notice unto. - 
* e, , r A tec. The king hath an exclufivc 

power by coinraiflion,* under the Great Seal, to appwnt 
power uv They ufually veiled 1 

bvTe'tterl pt 2 k the office of lid High /dmiral. 
ll. See the power given to the Trinity Hovje, per Slat. 

8 ®cat t, or btde, (Sax. bead, oratio) A prayer; fothat 
«, fey over beads, is to fay ovei*bne’s praye*.They 
wer-moll in ufe before printing, when poor perfons could 
not go to the charge of a manufeript book : though 
are (till ufed in many parts of the world, where the Ro¬ 
man Catholic religion prevails. They are not allowed 
to be brought into England, or any luperftitious things, 
lo be ufed here, under the penalty of a pratmumre, by 

Is that part of the head of,a flag where the 
hoS^ow. from the Sax. beam, i.e. arbor’, becaufe 
thev crow out of the head as branches out of a tree. 
£ « likewife ufed for a common balance of weights m 
tides and towns. St at. 13^* 1 * . , A 

«eai«B anb ®allante, for weighing goods and mer- 
rhandize in the city of London. See Ton age. 

^iBcatetB, Signifies fuch as bear down or oppreft others, 
a ndfefidd to be all one with maintained.—Juftices of 
rfffe fhall inquire, of, hear, and jtermme ma.ntenors, 
Ju amrs and confpirators, or. Stat. 4 td. ,3. c. iii 
r »eaflB of chafe (forte camficjlres) Are five, an*, the 
buck doe, fox. marten, and roe. Mama, part l. tag. 
.... ’ Stalls of the foreft (ferar Silvefires) otherwife called 
Ihds of venary, are the hart, hind, boar, and wolf. 
... j e . 7 Beads and/eWi of the warren, are the 

hare, ^coney/pheafent, andptttridge. Ibid. Reg. Orig. 

95 ^atfVlcat(et, (pdhrl plaeitando, Ft. beauplaidtr, i. e. 
to riead fairly) Is a writ upon theftatuteiof Marlbrsdgt, 
” h! 1 e. i 1. whereby it is enafted, That neither in 

**'mdirof iuftices, nor in counties, hundreds, or 
the comic 01 


which ftatute this writ was ordaineu, airectea 
bailiff or him who (hall demand fuch fine, and i is a 
b Ihihition not to do it 5 whereupon an altos and plnrses 
S S A be had, Ve. few Nat. Br. «6, S97 . 
otjUajlleader is as well in refpea of vicious pleadings, 

tof&Srpleading, by way of amendment. M ,»z. 

«ewif /deltas. Six. *f$) A enrer or meffenger of 
. , ourt> that cites men to appear and anfwer: and is an 
'nfiwior officer of a parifh, or liberty, very well known in 
«d the fuLrbs. There are likewife umverfity 
d c hurch bedels ; now called fammoners and ap- 
: in his For.fi Laws, faith them am 

fomft hesUls, that malm all manner of garnilhmenW for 
fh^coum if the fomft, and aB proclamations, and alfo 
Ixecute'^he procefs of the fomft, like onto bailiffs errant 
of a (heriff fn his 

' Juris, id efi wteemitibsss, bedelUs Mvu. &e.Ne 

Znoeant fids W Umites dial, marsfit. Ingulph. Hift. 

(htdelaria) It the fame to a bedel, as bai* 
a&ST&Srid. k J. ’./■ s—Ad, 
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tenet bedelarium hundndi dt Macclesfield, &c. fix Ror. 
Antiq. 

Q&eberepe, alias hidcrepe, (Sax.) Is a fervice which cer¬ 
tain tenants were anciently bound to perform, «/*• to 
reap their landlord’s corn at harveft; as fome yet are 
tied to give them one*, two, or three days work, when 
commanded. This cuilomary fervice of inferior tenant* 

was called in the Latin pracdria % bedrepium % &c.~ - 

Debent venire in autumno ad pracqrtam qua vacatur a le 
bederepc. Plac. in Craft, pur. 10 H. 3 • Ret. 8. Surrey . 

See Magna Pfreearia. 

H&efcclttcri, Thofe which we now call banditti , profli¬ 
gate and excommunicated perfons. The word is men¬ 
tioned in Mat. Pari/, anno 1258. 

n&eer, It is lawful to export beer , ts'e. paying a cuf- 
tom duty. Stat. 22 & 23 Car . 2. And fee 1 Will. & 
Mar . Jlat. 1. tap. 22. concerning the exportation of 
beer, as alfo the 11 iz Will. 3. cap. 1$. for attain¬ 
ing the meafure for retailing ale and beer. And lee alio 
ULtehoufef and j 

O 5 eg 0 at 0 , Pretending to be blind, lame, &V. found 
begging in the ftrects, are to be removed by the conlla- 
bles 5 and refuling to be relnoVed, lhall be whipt, € 5 1. 
Stat . 12 Ann. And our ftatutes have been formerly fo 
ftrift for punilhing of beggars, that in the reign of King 
Hen. 8. a law was enafted, that fturdy beggars, convifted 
of a fecond offence* fliould be executed as felons: but this 
ftatute was afterwards repealed. See Rogue. 

H&cbawour of perfons. Vide Good Behaviour. 

Hfctgse, The inhabitants of Somerfetfhire , Wilfjhire t and 
Hampjh'tre. Blount. 

®eneflce, (beneficiunt) Is generally taken for any ec- 
, elefiaftical living or promotion; and benefices arc divided 
into elective and donative: fo alfo it is ufed in the Canon 
law. 3 Inft. 155. Dkarenus de Beneficiis, lib. 2. c . 3. 
f All church preferments and dignities are benefices; but 
! theymuft be given for life,, not for years, or at will. 
Deaneries, prebendaries, &V. are benefices with cure of 
fouls; tho* not Comprehended as fuch within the Stat. 2 1 
H. 8. e. 13. of refidence: but according to a more ftritt 
and proper acceptation, benefices are only rectories, and 
vicarages. # . 

t Beneficia Were formerly portions of land, ts'e. given 
f by lords to their followers for their maintenance j but 
, afterwards, as thefe tenures became perpetual and here¬ 
ditary; they left their name of beneficia to the livings of 
e the clergy, and retained to themfeives the name of feuds. 
r. And btmfkium was an eftate in land at firft granted for life 
\ only, fo Called, bccaufe it was held ex tnero beneficia of the 
f t donor; and the tenants were bound to fwear fealty to the 
ie lord, and to ferve him in the wars, thofe eftates being 
v 4 commonly given to military men: but at length, by the 
S confent of the dohor, or his heirs, they were continued for 
the lives of the Tons of the pofleflbrs, and by degrees pail 
/ into an inheritance; and fometimes fuch benefices were given 
in to bifhops, and abbots, fubjeft to the like iervices, viz. to 
or provide men to ferve in the wars; and when they as well 
- a8 the laity had obtained a property in thofe lands* they 
m were called regalia when given by the king; and on the 
fr death of a bifhop, fcfr. returned to the king nil another 
a was chofen. Spelm. of Feud r. 2. Blount, verb. Bene- 
Jes ficium. Lands were anciently held in beneficia ; and then 
•* granted in alodium per pet uo juri, ^ &c. 

L Under this head the following particulars are to be 
■2! attended to, which include feveral requlfites in order td 
of conftitute a legal title to a benefice, as, 


I. Prefentathn , for which fee title jSfjcfentatfon* 

II. Examination and refufal, ScC* 

It is very well known, that in the firft fettlejncntwif 
the church of England, the bifliops of the feveral diocefes 
had them un4er their own immediate care; and that they 
had the clergy living in a commynity with them, whom 
they fent abrbad to feveral parts of their diocefes, as they 
faw occafion 0 employ them; but^that by degrees, they 
found a nteeffity of fixbg prefbyters within fuch a com- 
pafsi to attend upon the fervice of God amongft the in¬ 
habitants, and thofe precin&s, which are fince called pa. 
rifliesi were at firft much larger; that when lords of 

maiNfjy 
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manors were inclined to build churches for their own con- 
veniency, they found it neceflary to make fome endow¬ 
ments, to oblige thofc who officiated in their churches to 
a diligent attendance; that upon this, the feveral bilhops 
were very well content to let thofe patrons have the 
nomination of perfons to fuch churches, provided they 
were facisfi^d of the fitnefs of thofe perfons, and that it 
were not deferred beyond fuch a limited time. So that 
the right of patronage is really but a limited truft j and 
the bilhops are dill, in*law, the judges of the fitnefs of 
the perfons to be employed in the feveral parts of their 
diocefes. But the patrons never had the absolute difpofal 
of their benefices upon their own terms; but if they did 
not prefent fit perions within the limited time, the care 
of the places did return to the bifhop, who was then to 
provide for them, i Still. 309. 

And by the ftatute of Articuli Cleri, 9 Ed. 2. ft. 1. 
cap. 13. it it enabled as followeth: “ It is defired, that 
fpiritual perfons, whom our lord the king doth prefent 
unto benefices of the church (if the bifhop will not admit 
them, either for lack of learning, or for other caufe rea- 
fonable) may not be under the examination of lay perfons 
in the cafes aforefaid, as it is now attempted, contrary 
to the decrees canonical; but that they may fue unto a 
fpiritual judge for remedy, as right ihall require. The 
anfwer: Of the ability of a parfon prefented unto a be¬ 
nefice of the church, the examination belongeth to a 
fpiritual judge; fo it hath been ufed heretofore, and Ihall 
be hereafter.*’ 

As to caufes of refufal. 

The mo ft common and ordinary caufe of refufal is 
want of learning. But there arc alfo many other caufes 
for which a clerk prefented may lawfully be refufed ; as, 
if he be perjured before a lawful judge; or if he be an 
herctick or fchifmatick; or irreligious; or (as is faid in 
the old books) if he is a baftard, and not difpenfed withal; 
or if he is within age ; or if he or his patron be excom¬ 
municated for the (pace of forty days; or if he be out¬ 
lawed; or guilty of forgery ; or hath committed fimony 
in the procuring of the prefentment he brings; or of any 
other preferment to a former benefice; or hath committed 
manflaughter; that is, if he be attainted thereof, and not 
pardoned; and that it is faid, that the ordinary may re¬ 
fute a clerk upon his own knowledge for an offence com¬ 
mitted by him, which is a good caufe of refufal, altho’ 
he be not convifted thereof by the law; and this (hall be 
tried by iflue, whether it be true or not: and generally, 
all fuch as are Efficient cautes of deprivation, are alfo 
Efficient caufes of refufal. Watf. c. 20. 

If the clerk refufed be the prefentee of a bijbop, or 
other eccleftaftical patron , the ordinary is not bound to 
give notice of the refufal: or if he ffiould do it, tech 
patron can never revoke nor vary his prefentation, by 
prefenting one afterwards that is better qualified, without 
the ordinary's content; the law teppofing him that is a 
fpiritual perfon to be capable of chufing an able clerk: 
and fo lapte may come upon him unavoidably, if the 
clerk firft prefented be juftly refufed. But if the clerk 
prefented be the prefentee of a lay patron, and be refufed 
by the ordinary, the ordinary in moft cafes is bound to 
give notice to the patron of tech refufal: for if in tech 
cafe no notice is given* no lapfe can run, tho* no other 
clerk be prefented ; nor if notice be given, unlefs upon 
trial the clerk was juftly refufed. But if a clerk be for 
good caufe refufed, and notice thereof be in due time and 
manner given to the patron, and no other clerk be pre¬ 
tented in time; lapte doth run to the ordinary. Watf. 

C. 12 . 

In the cate of Hale and the bifiiop of Exeter , M. 
3 Will, it was faid by the court. That if the ordinary 
refSTe beftuife he is criminous, he need not give notice of 
the refufal; for the crime is as much in the cognizance of 
the patron as of the bilhop; but ii he refute becaufe il¬ 
literate, he muft give notice. 2 Salk. 539. 

• 

III; Admiffim , fornvhich fee title #t»mfffton. 

IV. Inftitution or collation , for which fee titles Jltilft* 
tut ion and of ollatfon. 
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V. InduAion t and requifites after indu£lhn» for which . 
fee title jinbuttlon* 

And fee 1 Burn. Eccl. Law, p. 07. ' 

As to the origin of the term benefice, fee Black. Com * 

4 V. 106. 

ptfmo gccleOnftico babentm, A writ di¬ 
rected from the King to the Chancellor, to bellow the be¬ 
nefice that (hall firft tell in the King’s gift, above or under 
tech a value, upon fuch a particular perfon. Reg. Grig. 

307. 

benefit of Clergp. See Clew, 
ttenetethf An ancient fervice which the tenant ren¬ 
dered to his lord with his plough and cart. Lamb . Itin. 
p. 222. Co. Lit. 86 . . 

encBOlence, {benmdmtm) Is ufed in the chronicles 
and ftatutes of this realm for a voluntary gratuity given by 
the tebjefts to the king. Stew's Annals, p. 701. And 
Stow faith, that it grew from Edward the Fourth’s days: 
you may find it alfo anno 11 Hen. 7. c. 10. yielded to that 
prince in regard of his great expences in wars, and other- 
wife. 12 Rep. 119. And by aft of parliament, 13 Car. 

2, c. 4. it was given to his majeftydC. Char. 2. but with 
a provifo that it lhould not be drawn into future example: 
fo that all fupplies of this nature are now by way of taxes. 

In other nations benevolences are fometimes given to lords 
of the fee by their tenants, &c. Caftan, de Corf mu 
Burg. p. 134* 136. 

&nc*oleat(a Kegfc babettM, The form of purchasing 
the king’s pardon and favour, in ancient fines and fub- 
miffions, to be reftored to eftate, title, or place.—Thomas 
& St. Walerico dat regi milU marcas , pro habenda bene- 
volearia regis & pro babendis terrisfuis unde difteifitus fuiU 

Paroch. Antiq. p. 172. V , . , ,... 

See 15 Geo. 2, c. 33. for planting the hills 
on the north-weft coaft of the kingdom, with a certain 
rulh or (hrub, called fiat or beat, and the penalties of 
cutting or carrying the fame away. For the utility of 
this article, and how excellent a fodder it is in winter, 
fee Dictionary of Husbandry, tit. Bent, and Mills's Huf- 
bandry. ’Tis an article well worth attending to in ilus 
country. 

tf^rbiage, (lerbiagium) Nativi tenentes manerii de Ca- 
liftoke reddunt per ann. de certo redditu vocat. berbiag. ad 
/* Hokeday xix. s. MS. Survey of the Ducky of Cornwall . 

Btobtcatfa, A lheep down, or ground to feed (heep. 

Leg. Alfred! , r. 9. Et quod de berbicaria, tftc. MonaJ'-^ ^ 
then , tom. 1. p. 30B. . , . . 

Iftercaria, ( bercbery , from the Fr. bergerte) A mcep- 
fold, or other inclofure for the keeping of (keep: in 
Dmefdqy it is written berqmrium. 2 lnft. tf6.—Mamda- 
tum eft Roberto de Lexinton, quod abbati de Miraval/«ter 
unasn bercariam in faftura de Fairfield ad eves fuas cufto - 

diendat. Clauf. 9 Hen. 3. m. 12.- Dedi fexaginta 

acras terror ad unam bercariam faciendam. — Mon. Angl. 
tom. 2. p. 500. Bercarius is taken for a fhepherd: and 
bercaria is laid to be abbreviated from berbicaria, and 
berbex ; hence comes berbicus a ram, berbiu; 'cA' £ cn$, 
can berbicina, mutton. Co<wel. 

10 erefcUarft: There were feven churchmen fo called, 
anciently belonging to the church of St. John of Beverley. 
—Sed quia torum turpe wmtn berefellariorum patens rifui 
remanebat , diBos /spurn dt center* non hcreMhrios fedper/o- 
nas volumus nuncupart. Pat# at R, 2. par. 3. m. 10 per 

Inf ^ercftc(t, A large wooden tower. Simeon 

Dunelm . Attn* 1123. # * 

fl&ergbmaftet, (from the Sax. berg a lull, mons, quafi 
mafter of the mountains) Is a chief officer among the Dcr- 
byfhire miners, who alfo executes the office of a coroner. 

—Jurateres dicunt, quod in principle quando mineratorts <ve~ 
niunt in campum mnerat quatrentes, iwventa tuintra , ve* 
nhtnt ad balfivum, qui dicitur bergmayftcr, et petunt ah 
to duos meters, fcfc.-^Efe. de An. *6 Ed. 1. num. 34. I 
in Turri London. The Germans call a mountaineer, or # 
miner, a pergman. 

Wcrgimoibs or SctgbsftOte, Comes from the Sax. berg. 
a hill, and gemote, an afleiqbly; and is as much as to 
fay an alterably or court upon a hill, which is held in 
Dcrbyftsirt, ter deciding pleas andcontrovcrfies among the 

miners. 
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mi tiers. —Jurat o res etiam dicunt quod * lac it a del berghnioth 
debent tem'ri de tribus feptimanis in trss jeptimanas juper mi- 
neram de Pecco. Eic. 16 Ed. i. And on this cjurt if 
burghmote, Mr. Alan low, in his Treadle of the Culloms 
of the Miners, hatli a copy of verfrs, with references to 
ftatutes, tec. Vide Squire on the Anglo-Saxon Govern¬ 
ment. 

•ll&crfa, berk, berry , A large open field; and thofe 
cities and towns in England which end with that word, 
are. built in plain and open places, and do not derive their 
names from boroughs, as Sir HenYy Spelman imagines. 
Moll of our gicflographers in the names *>f places have 
% confounded the word berie with that of bury and borough, 
as if the appellative of ancient towns; whereas the true 
fenfeof the wo? TTberie is a flat widecampain, as is proved 
from fuflicient authorities by the learned Du Frefne , who 
oblerves that Beria Sunfit Edmund!, mentioned by Mat. 
Part/, fub ann. i 174. is not to be taken for the town, 
but for the adjoining plain. To this may be added, that 
many flat and wide meads, and other open grounds, are 
called by the namesof beriet, and beryfields: the fpacious 
meadow between Oxfordm& Ifley was in the reign of king 
Athelfian called Bevy. B. Twine, ATS. As is now the 
largeil pafture ground in Ehiarcndon in the county of 
Buckingham , known by the name of Bayfield. And tho’ 
thefe meads have been interpreted dpmefne or manor 
meadows, yet they were truly aity flat or open meadows, 
that lay adjoining to any vill or farm. 

ll&crra, A plain open heath. Berras effort are, to grub 
up fuch barren heaths. 

U&crnct, Inccndium, comes from the Sax. hyran, to burn: 
it is one of thofe crimes which by tho laws of Hen. I. cap. 
15. cmendari nonpojfunt. Sometimes it is ufed to fignify 
any capital offence. Leges Canuti apud Prompt, c. 90. 
Leg. Hen. 1. c. 12, 47. 

J&Ctfa, (Fr. hers) A limit or bound.— Pafluram duo- 
rum taurorum per totam berfam in forejla noftra de Chippcn-* 
ham, tele. Men. Angl. torn. 2. pag. 210. A park pale. 

. m&crfatc, (Germ, berfen, to fhoot) Bcrfare in forejla 
mea ad tres arcus . Chart. Ranulf. Com it. Ccitr, ann. 
1218* viz. to hunt or ihoot with three arrows in my 
forctl. Berfarii were properly thofe that hunted the 
wolf. 

3 il?e?rtlctj ( berfeletta ) A hound.- Ad berfandum in 

nforefta cum novem arcubus IS ftx berfeletis. Chart. Rog. 
| de Quincy. 

Utktton, or HfrirtOlt, {bertona) Is that part of a country 
farm where the barns and other inferior offices Hand, and 
wherein the cattle are foddered, and other bufmefs is ma¬ 
naged. S QtClauf. 32 Ed. 1. m . 17. It alfo fignifieth a 
farm, diftintt from a manor: in fome parts of the weft of 
England they call a great farm a berton ; and a fmall farm 

a living. - Bertonarii were fuch as wc now call farmers 

or tenants of bertons ; hu(bandmen that held lands at the 

■ will of the lord.- Cum bertona, terris IS tenement is, 

£00*ta|rt0fflrii mode tentnt ad volant atem* Chart. Johan. 
Epifc. Exon. 24 Dec. Ann. 1337. 

3 Hktclsicba, or H&ctfXUCA, Villages or hamlets belong¬ 
ing to fomc town or manor. This word often occurs 

in Domefday ; ifl* funt berewich® ejufdem dfi merit. - - — 

Merchandize carried into or brought out of 
Scotland, or the ifles thereof, ftiall be brought fir ft to Ber¬ 
wick, on pain of forfeiture : and the merchants and free¬ 
men there (hall have the farm of the waters royal and 
fifhings within the feignitfry* Stat. 22 Ed. 4. c. 8. The 
liberties of Berwick are declared, by the Stat. 1 Jac . 1, 
c. 28. 

By Stat. 20 Geo. 2. c. 42. fefi. 3. Wales and Berwick 
upon Tweed Hull be included in all a &$ of parliament, 
wnerein the kingdom of England, or that part of Great 
Britain called England, fhall be mentioned. As to 
JBerwick, vide Black. Com. 1 V . 98, ISc. 
k or Hfrirp, The vill or feat of habitation of a 

nobleman, a dwelling or manfion-houfe, being the chief 
of a manor $ from the Sax. btorg, which fignifies a hill 
or caftle; for heretofore noblamens feats were caftles, fi- 
taate on hills, of which we have ftill fome remains. As 
in Herefordjhire , there arc the bevies of Stockton , Hope, te c. 
♦It was anciently taken for a fan£luarj\ 
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35 efaflc, (Fr. bifayeul, froavits) The father of the 
grandfather: and in the Common Jaw it ftgnifies a writ 
that lies where the great grandfather was felled the day 
that he died, of any lands or tenements i« fee-limple; 
and after his death a ttranger cmereth the fa me day upon 
him, and keeps out the heir. F. N. B. 222. Vide 
Booth on Real Actions. 

a&cfcba, (from the Fr. berchtr, fodcrc, to dig) A fpade 

or fhovel.—- In communi paftura turbas, cum ttna fola 

befca fodtent tejiikil dabunt. Trior. Lew. Cuflumar. de 
Hecham, pag. 15. Hence perhaps, una Befcata terra in- 
clufa —Mon. Ang. tom. 2. fol. 642. may fignify a piece 
of land ufually turned up with a fpade, as gardeners fit 
and prepare their grounds; or may be taken for as much 
land as one man can dig with a fpade in a day. 

( befiails ) Beatts or cattle of any fort ; anno 
4 JF</. 3. c. 3. it is written beftayle ; and is generally ufed 
for all kinds of cattle, though it has been reftmned to 
thofe purveyed for the king's provifion. 12 Car. 2. 
c. 4. . 

3 iPetOCl;t 0 j Laymen ufmg glebe lands. Pari. 14 
Ed, 2. 

U&cbcrcfye#, Bed-works, or cuftomary fcrvices done at 
the bidding of the lord by his inferior tenants.— Inter 
fervitia cujtumaria tenentium in Blebury, de dominio abba- 
lis IS conventus Reading—— pro:diet us abbas habebit de 
eis duas f recurias carrucarunt per annum , qua- vccantur be- 
verches, tS cum qualibet carrtu a duos homines qualibet die ad 
prandium abbatis . Cartular. Rading. MS. f. 225. 

3 HH\X>ateb r An old Saxon word fignify ing expended; 
for before the Britons and Saxons had plenty of money, 
they traded wholly in exchange of wares. 

■JSMlmie, or SBittlil, ( precaria pot aria, from the Sax. 
biddan, to pray or fupplicate) Is the invitation of friends 
to drink ale at the houfe of fome poor man, who thereby 
hopes a charitable contribution for his relief: it is ftill in 
ufe in the weft of England', and is mentioned 26 Hen. $. 
c. 6 . And fomething like this feems to be what we com* 
monly call houfe-warming , when perfons are invited and 
vifited in this manner on their Aril beginning houfe-keep- 
ing. 

of the Mentis, ( bidding from the Sax* biddan ) 
To pray or deftre; and bead from the Sax. bead a prayer, 
was anciently a charge or warning given by the parifh 
prieft to his pariftiioncrs at foine fpecial times to come to 
prayers, cither for the foul of fome friend departed, or 
upon fome other particular occalion. And at this day our 
minifters, on the Sunday preceding any fellival or holi¬ 
day in the following week, give notice of them, and de- 
fire and exhort their parilhioners to obferve them as they 
ought; which is requirrd by our canons. See Stat . 27 
Hen. 8 . c. 26. 

UBi&entCS, Two yearlings, or/hccp of the fecond year. 
—Will. Longfpe A. D. 1234. granted to the prior and ca¬ 
nons of Burcejler, pajluram ad quinquoginta bidentes, cum 
dominicis bidentibus meis ibidempajeendis. Paroch. Aniitp 
p. 216. 

2 &itmana, A fading for the fpacc of two days. Matt. 
Wejt. p. 135. 

U&iga, bigata, A cart # or chariot dmvn with two 
hories, coupled fide to fide $ but it is faid to be properly 
a cart with two wheels, fometimes drawn by one horfc j 
and in our ancient records it is ufed for any cart, wain or 

waggon.- Et quod eant cum bigis IS carris cunt curteris 

phaleris fuper tenementum fuum, ISc. Mon. Angl. tom. 2. 
fol. 256. 

JNjJ&mngy Is a perfon that hath married two or more 
wives, fucceffively after each other, or a widow ; for the 
canonifts account a man that hath married a widow, to have 
been twice married. It is mentioned in the ftatutes 1S 
Ed. 3. c. 2. x Ed. 6. c. 12. And 2 Injl. 273. 

3 fr'g£int& (bigamid) Signifies^ a double marriage, nr 
marriag#of two wives; it is ufe<i in our law, for an im¬ 
pediment to be a clerk, by reafon he hath been twice mar¬ 
ried. 4 Ed. 1. c. 5. WKich feems to be grounded upon 
the words of St. Paul to Timothy, epifl. 1. cap. 5. very '. 2. 
Oportet ergo epifeopum irreprehenfibilm effe <£ unius uxor is 
virum: upon which it is laid the canonifts have founded 
their dodrinc, that he that hath been twice married, may 
L l *** 
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not be a clerk; fo that they do not only exclude fach from I 
holy orders, but alfo deny them all pm ilegts that belong ' 
to clerks: but this law is abolifhed by I Ed. 6. and fee the 
St at. 18 Eliz. cap* 7. The ftatute called the Statute de 
Bigamis t is the 4 Ed* 1. and the 1 Jac. 1. c. 11* calls it 
bigamy, where a perfon marries the fecond wife, &c. the 
fij tt being living, which is felony ; but this is properly 
polygamy, and not bigamy, which latt is not where a perfon 
hath two wives together, bat where he hath two wives one 
after another. 2 Injt* 273. e 

There is a provifo in the 1 Jac* 1 . c. 11. that the faid ff a- 
tute fhall not extend to any perfon or perfons, who fhaii 
be at the jtime of fuch marriage divorced by a fentcnce in 
the ccdefiaffical court declared to be void and of no 
effeft; nor to any perfon or perfons, for or by reafon of 
any former marriage had or made within age of confent. 

According to the conffrudion of this provifion, divorces 
a menfa et thoro, cauja adulter it and favitiet are within the 
exception in the ffatute, though the word feparamus , and 
not divortiamus, be made ufe of in the fentence 5 for 
the itatute being penal, fhall be conftrued favourably ; 
and fuch feparations are taken for divorces in common 
underffanding. 1 Hawk. P* C. iw* 3 Infi. 89. H* P. C. 
122. JCel. 2 7. Cro . Car . 461. 

It has been held likewife with refpedl to the confent of 
parties. If one of the parties only were under the age 
of confent at the time of fuch marriage, the exception 
extends as well to the party above the age of confent, as 
to the other ; becaufe the power of difagreeing was equal 
on both fides. Vide on this fubjeCl Black. Com* 4 V'. 
163. 

UBigot, 1 $ a compound of feveral old Englijb words, 
and fignifies an obftinate perfon; or one that is wedded 
to an opinion, in matters of religion, &c. It is recorded 
that when Rollo the firft duke of Normandy, refufed to kifs 
the King’s foot, unlefs he held it out to him, it being a 
ceremony required in token of fubjeftion for that duke¬ 
dom, with which the King inverted him; thofe who were 
prefent taking notice of the duke's refufel, advifed him 
to comply with the King’s defire, who anfwered them ne 
Je bigot ; whereupon he was in derifion called bigot, and 
the Normans are fo called to tliis day. 

Iftitagine?; (Lat.) Bilaws of corporations, Zs'c. See 
By-taws* 

UBilancffff Dtferentlfs, A writ directed to a corporation, 
for the carrying of weights to fuch a haven, thereto weigh 
the wool that perfons by our ancient laws were licenfed to 
tranfport. Reg. Orig. 270. 

H&tit'ngui 0 , Signifies generally a double tongued man 3 
or one that can fpeak two languages: but it is ufed in our 
law for a jury that pafTeth between an Englijbman and a 
foreigner, whereof part ought to be Englijb, and part 
ftrangers. Though this is properly a jury de medietate 
lingua. 28 Ed. 3. c. 13. 

3 &tll» (billaj Is diverfly ufed: in law proceedings, 
it is a declaration in writing, expreffing either the 
wrong the complainant hath fuffered by the party com¬ 
plained of, or elfe feme fault committed agaii*ft fome 
law or flatute of the realm: and this bill is fometimes 
addrefled to the Lord Chancellor of England, efpecially 
for unconfcionable wrongs done to the complainant; 
and fometimes 10 others having juriftliCUon, according as 
the law dire&s. It contains the fact complained of, the 
damage thereby fuftained, and petition of procefs again! 
the defendant for redrefs; and it is made ufe of as well 
in criminal as civil matters. In criminal cafes, when a 
grand jury upon a preferment or indictment find the 
fame to be true, they indorfe on it billa vera; and there¬ 
upon tlys offender is faid to Hand indicted of the crime, 
and is bound to make anfwer unto it: and if the crime 
touch the life of the perfon mdi&ed, it is then referred 
to the jury of life and death, viz. the petty jury, by 
whom if he be found guilty, then he fhall rtand convicted 
of the crime, and is by the judge condemned to death. 
Terms de Ley 86. 3 Infi. jb. See Ignoramus and In- 

diflmenr. 

BtU is alfo a common engagement for money given by 
one man to another; being fometimes with a penalty, 
called penal bill, and fometimes without a penalty, though 
the latter is moil frequently ufed. By a bill we ordinarily 
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underftand a fingle bond, without a condition \ and it 
was formerly all one with an obligation, fave on ly it's 
being called a bill when in Englijb , and an obligation, 
when in Latin. Well. Symbol, lib. 2. feCt. 146. A bill 
has been defined to be a writing, wherein one man is 
bound to another, to pay a fum of money on a day that 
is future, or prefently on demand, according to the agree¬ 
ment of the parties at the time it is entered into, and 
the dealings between them and it is divided into feveral 
.forts, as a bill that is Jingle, a bill that is penal, &JV. 
Where there is a bill of 100I. to be paid on demand, it 
is a duty prefently, and there needs no aCtual demand. 
Cro. Eliz. 548. And a fingle obligation or bill, upon 
the foaling and delivery, is debitum in prajenti, though 
Jolvendum in futuro. On a collateral prdmtte to pay mo¬ 
ney on demand, there mu! be a fpecial demand $ but be-* 
tween the parties it is a debt, and faid to be fufficiently 
demanded by the aCtion : it is otherwife where the mo¬ 
ney is to be paid to a third perfon ; or where there is * 
penalty. 3 Keb. 176. If a perfon acknowledge himfeif 
by bill obligatory to be indebted to another in the fum 
of 50/. and by the fam& bill binds him and his heirs in 
100/. and fays not to whom he is bound, it fhall be 
intended he is bound to the perfon to whom the bill is 
made. Roll* Abr. 148. A bill obligatory written in a 
book, with the party’s hand and foal to it, is good. Cro* 
Eliz. 613. And if a min makes a bill thus; I do owe 
andpromije to pay to A. B. 50 1 . See* for payment thereof, 

I bind myfelf to G. D. &c. another psrion 5 it is good by 
the words of the firll part, and the words obligatory to 
another perfon are Void. A man fays by his deed: 
Memorandum, That I A. B. have received of C. D. the 
fum of zo 1 . which I promife to pay to E. F. In nmtnefi 
whereof I have hereunto fet my feal, St c. Of if the UU 
be, I fhall pay to 0 . D. 20 1 . In witnefs, Sc c. and the 
feme be foaled: or if it runs as follows, I owe to C. D. 20 L 
to be paid at, Stc. Or, I had of C. D. 20 1 . See. to be 
repaid him again : Or, I A. B. do bind myfelf to C. D. 
that he Jhall receive 20/. &c. All theft are feid to be ■ 
obligatory. 2 RoL 146. 22 E. 4. c. 22. 

Now bonds, Cs c* am to be on damped paper, fcfc. 

Form of a Jingle Bill for Money. 

K NOW all men by thefe prefects, That I A. B. of, 

do owe and am indebted to C. D. of. See. the fum of 
fifty pounds of lawful money of Great Britain, which / pro- 
mjft to pay unto the faid C. D. his executors, adminifirators 
or afftgns, at and upon the jirft day of October next enfuing 
the date of thefe prefents . In witnefs whereof I have here¬ 
unto fet my hand and feal the loth day of Augurt, Ann* 
Domini 1770. 

A Penal Bill for Payment of Money. 

K NOW all men ly thefe prefents. That I 

do owe unto C. D. of. See . the Jim of one hundred 
pounds of lawful money of Great Britain, to be paid unto the 
fold C. D. his executors, adminifirators or afftgns , on. Sec. 
next enJuijtft)Be date hereof ; for which payment well and 
truly to be made, I bind myj'elf, my heirs, executors, and 
adminifirators, to the faid C. D. his executors , adminifirators 
and afftgns in two hundred founds of like lawful money firmh 
by thefe prefents . In witnefs^ tsfe. 

®ll Of e^eptions. Vide Bath, Ni. pri. 295. Black. 
Com . 3 V. 372. 

tifijgcptton to ebi'Dcrtce, tec. At Common law a 
writ of error lay for an error in law, apparent in the 
record, or for error Its fad, whore either party died 
before judgment; vet it lay not few an error in law not 
appearing in the record; find therefore, where the plain¬ 
tiff or demandant, tenant or defendant, alfedged any thing i 
ore unset, which was over-ruled by the judge, this coult 
not be affigned for error, not appearing within the re¬ 
cord, nor being an error «in faCfc, bat St few; and fo 
the party grieved was without remedy. 1 fnfi, ±iG. 
And therefore. 

By the tatute of Wefim. a. « When one impleaded 
before any of the j offices, alledgfg an exception, praying 

they 
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they will allow it, and if they will not, if he that al¬ 
ledges t^e exception writes the fame, and requires the 
JmhceS Will put to their feals, the juftices (hail fo do; 
and if one will not another (hall; and if, upon com¬ 
plaint made of the jufticc, the King caufe the record 
to come before him, and the exception be not found in 
the roll, and the plaintiif (hew the written exception, 
witl^ the feal of the juftice thereto put, the iuftica (hall 
be commanded to appear at a certain day, either to con- 
fefs or deny his feal, and if he cannot deny his feal, they 
fha.ll proceed to judgment according to the exception, as 
it ought to be allowed or difallowcd.” 

This ftatate extends to the plaintiff as well as defen- 
UStrtt, alfo to him who comes in loco ttnentis, as one that 
pfays to be received, or the vouchee; and in all aftions 
Whether real, perfonal, or mixt. 2 Inft . 427. 

The ftatute extends not only to all pleas dilatory and 
peremptory, but to prayers to be Reived, oyer of re¬ 
cords and deedB, tic. ajfo to challenges of jurors, and 
any material evidence offered and over-ruled. 2 Inft, 

427. Dyer 231. pi. 3 . Raym. 486. 

The exceptions ought to be put iiL writing fedente curia, Jjgr noh-payment. Sin 
the prefence of the judge who tried the caufe, 3m dTBerle, L. Raym . 1361. 

* i * .1. r 1 _1 n. j ._.Lj L!ii c. _i_ _ l:ii j_ 


in 

figned by the counfel on each fide ; and then the bill mult 
be drawn up and tendered to the judge that tried the caufe 
to be leafed by him; aadwhen (igned, there goes out a 
feire facias to the fame cSggofcendittn feriptum, and 

that is made part of the record, an„d the return of the 
judge with the bill itfelf, mull be entered on the iffue- 
toll 5 and if a writ of error be brought, it is to be returned 
as part of the record. 1 Nelf, Air. 373. If a bill of] 
exceptions is drawn up, and tendered to the judge for feal- 
ing, and he refufes to do it, on petition to the Lord 
Chancellor, he will grant a writ for that purpofe. 

If One of the juilices lets his leal to the bill, it is fuf- 
ficient; but if they all refufe, it is a contempt in them 
all; for which the party grieved may have a writ groun¬ 
ded upon the ftatute, commanding them to put their 
feats, tc. 2 Inft . 427. Raym. 182. S. P. 2 Lev. 
237. S. P. 

Although no time be appointed by this aft when the 
Juftices (hall put their feals, the party mutt pray the fame 
before judgment; but if thepsieny it, then may they 
be commanded after judgment to put their feals, and 
.then the putting of their feals after judgment lhall be 
PjKflicient. 2 Inft. 427. 

** When a bill of exceptions is allowed, the court will 
itot fuffer the party to move any thing in arreft of judg¬ 
ment on the point on which the bill of exceptions was 
allowed 5 for his proper redrefs is by writ of error, and 
it is prefumed, that the court was iatisfied in the point 
when the party tendred his bill of exceptions. 1 Vent. 
366, 367. 2 Lev. 237. 2 Jones 117. 

Thefe bills of exception, are to be brought before a 
verdift given, and extend only to civil aftions, not to 
ci’imju^M^aSii^. 83* I Sail • 288. 

iJu ofCpcbanp, Is in general an order for the pay¬ 
ment of money to fome perfon or to his order, equivalent 
to the fum which the drawer hath received. Of thefe 
there are different kinds, it will be propj^frafore to 
Conftder, 

•ft 

I. The nature of hills of exchange and negotiable notes , 
and what jhall be fo deemed. 

JL Qf the different kinds of hills of exchange , and nego¬ 
tiable notes ; wherein I. Vf foreign bills. 2. Of in¬ 

land'hills. 3. Of promiffory and negotiable notes , 

III. Of the acceptance . 

IV: Of the proteft. 

V. Of the indorsement . 

Vt Who JhaU be liable to payment, and to whom, and 
therein of firing the drawer, indorfer , or acceptor, 

Vll. Of the attorn and remedy, and manner of declaring 
and pleading* and of the evidence reyutfite, 

VlIL Of bius t loft, ftolen or forged. 

I. As the cuftom of merchants hath eftablifhed thefe 
lulls and notes, fo hath it preferibed their form, and re- 

2 Hired that the fame (hould be in writing, ani drawn 
y the party, or thofe having legal authority from him 5 
dttitffag raifes a contraft to pay the fame with¬ 


out any exprefs promife. 3 New Abr. 606. Carth, $ 10. 
Sail. 128. Starky v. Cbeejman. 

As to the form of the bill, it is faid, that the fame 
ftriftnefs and nicety are not required in penning of bills 
current between merchant and merchant, as in deed*, 
wills, 12 c. On the other hand it may happen, that a 
writing may have the form of a bill of exchange, and yet 
be otherwife. 3 New Abr. 606^ Lucas 287. 

As if A . draw a bill in this form ; Sir, pray pay to H; 
I9451- upon demand, out of the money belonging to the pro¬ 
prietors of the Dewnlhire mines , being part of the confidc- 
ration-mogey for the pur chafe of the manor of Weft-Buckland. 
This is no fuch bill of exchange as will intitle H. to an 
aftion agaiAfl the- drawer on the cuftom of merchants ; 
for it is only a direftion or appointment to the cafhicr to 
pay the money, and that out of a particular fund, and 
doth not anfwer the neccflity of trade, not being a ne¬ 
gotiable note, nor indorfible over; and charging the 
drawer on fuch a note, would be liable to this further in- 
couveniency, that hereby every one who gives his lie ward 
an order or authority to pay money, might be charged 
Siren. 591, 3 Geo. 1. Jtnney v. 


So where a bill drawn by an officer upon his agent, 
requiring him to pay fo much out of his growing J'ubftftence, 
was held no bill of exchange, nor the drawer liable, though 
fuch bill was accepted; for it concerns neither trade nor 
credit; but is to be paid out of the growing fubftftence of 
the drawer; fo that if the party die, or the fund be taken 
away, the payment is to ceafe and determine. 3 New 
Abr. 606. 

Alfo it hath been refolved, that if A. give a note, 12 c, 
to B . for the payment of a fum of money when he the 
faid A. (hould marry fuch a one, B . cannot bring an 
aftion on fuch note, and declare as on a bill of exchange, 
fetting forth the cuftom of merchants, 12 c. for that in 
truth there is no fuch cuftom, being only an agreement 
founded on a marriage brokage, and to pay money on a 
collateral contingency; which contingency cannot be 
called trading, fo as to come within the cuftom of mer¬ 
chants. 4 Mod. 242. Comb. zty. S. C. Pearftm ver. 
Garret. 

The plaintiff declared upon the cuftom of merchant* 
again ft the defendants as acceptors of a bill of exchange, 
and the inftrument run in thefe words. 

Mejfrs . Gilly and Co. 

Pray pay Mr. Richard Banbury one month after date 
two hundred pounds on account of freight of toe Veale 
Galley, Edward Champion ; and this order JhaU be your 
fujjicient difeharge for the fame . 

J, Gibfon. 

Accepted for Leffet and Gilly at Leghorn, to pay as 
remitted from thence at ujance. 

March 18, 1748. H. Gilley. 

This was ruled to be a bill of exchange. Stran. 1211, 

< • 

Pay to me or my order fo Much, is a bill of exchange 
if accepted $ and this is the way to make a bill of ex¬ 
change without the intervention of a third perfon. 1 
Sail. 130. Trtn. 2 Ann . B. R. Butler v. Crips . 

I* It hath been refolved, that a bill of exchange drawn 
by a gentleman, who is no trader, (hall notwithftanding 
make him refponiible within the cuftom of merchants; 
for otherwife perfens of diftinftion travelling abroad 
would fuffer in their credit; and it might bring a general 
inconvenience on trade itfelf, when it came to be known 
to foreign merchants, that there were fomc who, though 
they tpok upon ihemfelves to draw bills of exchange, yet 
were tot Usable to the payment thereof. Carth. 82. I 
Show. 125. Witherly ver. Satsfidd. Comb . 45. 15*. 
S. C. ill reported. * , 

II. As to the different kinds of bills. 

It is to be obferved, i. That the cuftom of merchants, 
in relation to foreign bills,of exchange, teems to have 
prevailed time out of mind; and by this cuftom, if a 
merchant abroad draw a bill on a merchant here, or jwVr 

3 
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werfa, requeftW him to pay a certain fum of money, > number of days, iSc. after acceptance, three days *f- > 
and the’drawer feu his name to it; this amounts to a ter .it is due may be protefted, and notice thereof muil 
l “ . •• • be given in 14 days alter the proteft. Provided that in 

r 1 mi iTa_ in _ j J . . 


promife to pay, and fubjefts him, though but a collatcr.il 
engagement, to an aftion on the non-payment, i Rol. 
Abr *6. Cro. Jac. 306. Cro. Car. 301. 

And if the drawer, or hu on whom the bill is drawn, 
refufe to accept it, or having accepted it, refufe to pay it, 
the payee, or he in wltofe favour it is drawn, may pro¬ 
teft it, and fliall recover againft the drawer, not only 
the principal fum, but likewife all intcreft, colU, and 
damages, by reafon of the proteft or refulal of accep¬ 
tance, or payment of the money. Cri. Car. 301 


cafe of bills loft or miflayed, drawer to give another. 

But this ftatute was defective, becaufc it could not 
operate, unlefs the party, on whom the bill was drawn, 
accepted it by under-writing the fame, which few or 
■none cared to do. 3 New Abr. 604. 

To remedy which it was provided by 3 & 4 Ann Ac. 9. 
that in cafe of party refufing to underwrite a bill of ex¬ 
change, fuch bill way be protefted for non-acceptance. 
And it is thereby farther provided that no acceptance of 


is 
Wl 

602. 


But though the cuftom of merchants, in relation to inland bills of exchange lhall be fufficient, unlefs the 
bills of exchange be ellabliihed by the Common law, fame be underwritten, nor the drawer thereof liable 
and fuch bills, being fecuritics for money, ’are of great cofts, &c. And that no proteft (haH be neceftary for 
credit among them; yet they are not allowed to be fe- non-payment, unlefs the bill be drawn for 20/. or up- 
curitics of as high a nature as bonds or fpecialties; and wards. It is thereby alfo enafted, that if any perfon 
therefore it hath been adjudged, that a bill of exchange accept any fuch bill of exchange in latisfaftion of any 
within the ftatute of limitations, and mud be fued tor former debt, it lhall be, efteemed full payment of fuch 
ithin fix years after it becomes payable. 3 New Abr . debt, if fuch perfon doth not take his due courfe to obtain 

2 Carth. 3. Renew v. Axton. pay men thereof, by endeavouring to get the fame ac- 

Alfo a bill of exchange is to be confulered as a fimple cepted and paid, and make his profeeft as aforefaid. Pro- 
contraft debt, in a courfe of adminiftration, which an vided that nothing i*thc faid aft contained lhall extend 
executor or an adminiftrator, cannot difeharge before to difeharge any remedy , that any perfon may have againft 
debts by bond, without being guilty of a devaftavit . 3 the drawer, acceptor , Or indorfer of fuch bill. 

New Abr 602. A writ of error was brought on a judgment by nil dicit, 

*So if a merchant in London draw a bill of exchange in an aftion againft the drawer oj an inland bill of ex¬ 
on his correfpondcnt in Newcafile , in favour of J. S. change, and it was otjefted that fince the a ft of 9 W. 3. 
and the bill is refufed, and J. 8 . dies inteftate, his admi- no damage lhall be recovered againft the drawer upon a 
niftrator, on letters of adminiftration taken out in Dur- bill of exchange, without a proteft, and therefore the 
ham cannot bring an aftion on the cuftom of merchants, aftion lies not, there being no proteft. 
againft the drawer, and lay the fame in London ; for that But by Holt C. J. the itamre nCvcr intended to deftroy 
a°biU of exchange is not equal to a bond or fpccialty, the aftion for want of a proteft, but only to deprive the 
fwhich arc the deceafed's goods where they happen to be party of recovering intereft and coft upon an inland bill 
at his death) but is a fimple contract, which follows the againft the drawer, without notice of non-payment by 
erfon of the’ debtor, and makes bona notabilia where the proteft : for before the ftatute there was this difference 
debtor refidcs- and therefore adminiftration ought to have between foreign and inland bills of exchange ; if a bill 
been taken out in London. 3 New Abr. 603. Carth. was foreign, one could not refort to the drawer for non- 
17 , Yeoman v. Brad/haw. Comb. 392. S. C. acceptance or non-payment without a proteft, and ro- 

' i’lfo this cuftom lhall not prevail againft the privilege fonable notice thereof. But in cafe of an inland bill, 
of infants fo as to bind them ; and accordingly it hath there was no occafion for a proteft ; but if any prejudice 
been adjudged, that if an infant draw a bill of exchange, happened to the drawer , by the non-payment of thedrawee, 
infancy is a good plea in bar to an aftion brought againft and that for want of notice of non-payment, which he to 
If m y % New Abr. 603. Carth. 160. Williams v. Har - whom the bill is made ought to give, the drawer was not 
. - “ 5 * liable; and the word damages in the ftatute, was meant 

Bills of exchange are ufually drawn payable on light, only of damages that the party is at of being longer ojlf- 
fo many days after date, or at fingle, double or treble of money by the non-payment of the drawer, than tkw 
1 C ice - and it is frequent to draw two or three, if abroad tenor of the bill purported, and not of damages for the 
U & to be fent abroad, for the fame fum, and of the fame original debt: and the proteft was ordered for the be- 
datc for fear of lofs or mifearriage, which carry a con- nefit of the drawer; for if any damages accrue to the 
dition with them that only one fliall be paid. 3 New drawer for want of a proteft, they lhall be borne by him 
g Molhv b. 2. cap. 10./. 10. to whom the bill is made; and if no damages accrue to him, 

A An ufance is faid to be regularly a month. Molloy 277. then there is no harm done him; and a proteft is only to 
S/icuu 317. But yet varies according to the cultoms give a formal noiice, that the bill is not accepted, or is 
of particular countries, and therefore, where the plain- accepted and not paid; and if in fuch cafe the damage 
t*ff declared on a bill of exchange drawn at Amfterdam , fuftained by the drawer, by his delay, amou nt to the value 
1 ' ble at London at two vfances, and did not Ihevv what of the bill, there fliall be no recovery; bdfWfclftfWr he 

payaoie a. 

/• ... was triven for the de- ouidit not to lofe bis debt : but that ou 

the two 

fendant; ^ c 

ufancei w ic Buckley ver. Cambell. There- and wejMfct not by conftruftion upon fuch an aft to 

fore if there are three bills for the fame fum, and an take aJIJWman’s right. And the judgment was affirmed 
aftion is brought on one of them, and the plaintiff declare, ptr totam curiam. 1 Salk. 131. L. Raym. 993. 
that the money iu billa pra-difia mentionat' is not paid, this The deferent took up feveral goods of the plaintiff, ' 

. r u ffi c ient without averring that it was not paid on the who fent his fervant with a bill to him for the money: 
other bills becaufe the fum is the fame in all the bills. The defendant orders the.fcTvant to write him a receipt 
Carth Kio 1 Salk 130. adjudged. in full of the bill, which he did, and thereupon he gave 

2 With regard to inland bills, him a note upon a third perfon, payable in two months: 

inland bills of exchange are thofe drawn by one mer- The matter fent feveral times to the third perfon, to pre- 
«hant refiding in one part of the kingdom on another fent him the note, but could not get light of him within 
^efidiitk in fomc city or town within the fame kingdom ; the time, die party breaks, and all this appearing in 
and thefe alfo being found ufeful to trade and commerce, evidence, and that the defendant went to lea the next, 
have been eftablilhcd on the fame foot with foreign day after he gave the note, now this aftion was brought! * 
h*lU • but at Common law they differ from them in this, againft the defendant for the money. 
that there was no cuftom of protefting them, fo as to Holt, chief jullice: If a man gives a note upon a third 




Inland, of 57. or upwards, payable *at a certain payment; for the party failed before the money was pay- 
* ’ 2 aUg 


To remedy this inconvenience it was enacted by the receiver ot the note ules all realonable 'diligence to get 
. w 1 r 17. That bills of exchange drawn in payment but cannot, this is a fraud, and therefore no 

5 IO " • A* *• */ , _.._. .__ r_^1_... r-ii-j 1_r._*1__*_ 


abfo 
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able. The chief juftice dire&ed for the plaintiff. Holt's 
Rtp. J2Z. Popley v. AJhley. 

3. With refpeil to promijbry and negotiable notes. 

The increase of trade, and necelfity of paper credit, 
put bankers and others upon an expedient of bringing 
promiflbry notes within the cuftom of merchants and 
making them negotiable, as inland bills of exchange ; 
fyit this the judges would not admit of, promiffory notes 
being only confiaered, by the Common law, as evidences 
of a debt, and not aflignable or negotiable in their own 
nature, 1 Salk. 24, 129. 6 Mod . 29. But it being 

found neceffary to make ufe of this kind of credit it was 
enacted by the 3 & 4 Ann. e. 9.* That promifTory notes, 
^ payable to order or bearer, may be afligned or indorsed, 
and adlion maintained thereon, as on inland bills of ex¬ 
change. 

It hath been adjudged that a note written by the plain¬ 
tiff, and fubferibed by the defendant, is a note made and 
figned by the defendant within this a 61 ; for the figning 
or fubferibing is the lien, and the writing or making is 
only the mechanic*^ part of it. Trin. 6 Ann . AJb . ver. 
Aaron , in B. R. ^ 

Alfo it hath been held, that a note drawn, in thefe 
words, 1 promife to account with J. S. or bis orderi for 50 1 . 
ivalue received by me, &c. is a good negotiable note, with¬ 
in the ftatute 3 ^ 4 Ann . c. 9. and that the word account 
(hall be conttrued the fame as vypay, and not to render an 
account, as fa&or or bailiff; and the rather, bccaufe he 
is not only accountable to J. S, but likewife to his order; 
which he cannot be a& factor or bailiff, and therefore it 
muit be to pay the money to the indorfee, or order of 
J . S. Morris ver. Lea. Stra. 629. 

III. Concerning the acceptance . 

It is to be obferved that an acceptance, by the cuftom 
of merchants, as effectually binds the acceptor, as if he 
had been the original drawer; and that having once 
accepted it, he cannot afterwards revoke it. Cro. Jac . 308. 
Hard. 487. 

A very fmall matter will amount to an acceptance; 
and any words will be fufficient for that purpofe, which 
ihew the party’s affent or agreement to pay the bill; as 
if upon the tender thereof to him, he fubferibes. Accepted, 
or Accepted by me A. B. or, 1 accept the bill , and will 
pay it according to the contents ; thefe clearly amount to an 
acceptance. Molloy , book 2 . cap. 10. f. 15* 

If the party underwrites the oil), Prefented fuch a day, 
or only the day of the month; this is fuch an acknow¬ 
ledgment of the bill as amounts to an acceptance. 3 New 
* Abr. 610. Comb . 401. 

If the party fays. Leave your bill with me and I will 
accept it, or. Call for it to-morrow and it Jball be accepted ; 
thefe words, according to the cuftom of merchants, as 
efFe&ually bind, as if he had actually figned or fubferibed 
:his name according to ufual manner. 

man fays, Leave your bill with me ; I will 
look over my accounts and books between the drawer and me , 
and call to-morrow, and accordingly the bill Jhalt be accepted ; 
this does not amount to a compleat acceptance; for the 
mention of lus books and accounts fhewsjjakly that he 
intended only to accept the bill, in cafe h^HNfccifeCts of 
the drawer’s in his hands. And fo it was ruled by the 
Lord Chief Juftice Hale at Guildhall. Mqlloy , book 2. 
cap. 10. f. 2Q. 

A foreign bill was drawn <tn the defendant, and being 
returned for want of accepufiice, the defendant faid, that 
if the bill corn back again, be would pay it% this was ruled 
a good acceptance. 3 tiew Abr . 610. cites Mich. 6 Geo. 

I. B. R . Carr v. Coleman . 

The defendant was fued as acceptor, of a bill of ex¬ 
change. And upon the evidence it appeared to be a parol 
acceptance Only, which the Chief Juftice ruled to be fuf- 
ficient, that being good at Common law, and the flat. 3 
fcf 4 Anne, tap . 9. which requires it to be in writing in 
order to charge the drawer with damages and cofts, ha¬ 
ving a provifo that it (hall not pxtend to difeharge any re¬ 
medy that any perfon may have againft the acceptor. 
Upon this dire&ion the jury found for the plaintiff. But 
the Chief Juftice of the Common Pleas having lately ruled 
it otherwife, the court was moved for a new trial. And, 


in order finally to fettle this point, it was ordered to bo 
arguedi: and after argument the court was of opinion, 
that the diredUon in the prefent caufe was right and 
agreeable to conftant pradUce. Stran. 1000. 8 Gee. 2. 

Lutnley v. Palmer. 

An acceptance however, may be qualified, as thus; I 
accept this bill, half to be paid in money, and half bills. 
And this is good by the citflom of merchants; for he 
who may refufe the bill totally may accept it in part; 
but he to whom the bill is due may refufe acceptance, 
and proteft it f# as to charge the drawer. Alfo it is faid, 
that after fuch an acceptance, and refufal of payment, 
he hath the liberty of charging the drawer, that he had 
in cafe the bill had been accepted abfolutely, and payment 
refufed. 3 New Abr. 611. Cumb. 452. Petit v. Benfon. 

So the drawer ihay accept the bill to pay it at longer 
day than that on which it is made payable, and this fhall 
bind him, bbt herein care muft,bc taken, that the drawee, 
by fuch acceptance or agreement, be not a fuffercr. 1 
Molloy 283. 

A bill was drawn the firft of January \ the per/bn 
upon whom the bill was drawn, accepts it to be paid the 
firft of March ; the fervant brings back the bill. The 
mafter perceiving this enlarged acceptance, ftrikes out 
the firft of March , and puts in the firit of January, and 
then fends the bill to be paid. The acceptor then re- 
fufes. Whereupon the perfon, to whom the monies 
were to be paid, ftrikes out the firft of January , and 
put in the firft of March again. On an action brought 
on this bill ; the queftion was, whether thefe alterations 
did not deftroy the bill ? and ruled they did not. Per 
L. Ch. Ju. Pemberton, Price and Shuts. Molloy, b. 2. 
c. 10. feCi. 28. 

If A. draw a bill payable fuch a day, and the drawee 
accept it fome time after, he is liable ; and in an aftion 
againft him the plaintiff may declare, that fecundum tenorem 
& ejfcBum biller he did not pay, 65V. for the effedt of the 
bill is the payment, and not the day of payment. Carth . 
459 * 4 6 °- 1 1 * 7 * |2 9» 1 Lutw. 233. Jackfin 

ver. Pigot. 

Having (hewn what (hall be a good acceptance, it will 
be proper to confider by whom the acceptance mull be 
made. 

A bill drawn on two muft regularly have a joint accep¬ 
tance ; but by the cuftom of England, where there are 
two joint traders, and one accepts a bill drawn on both 
for him and partner, it binds both, if it concerns the joint 
trade; otherwife if it concerns the acceptor only in a 
diftintt incereft and refpedt. Salk. 126. Pinkney v. Hall. 

L . Raym . 175. 

If a book-keeper, or fervant, or other perfon have au¬ 
thority, or ufualiy tranfadling bufinefs of this nature for 
the mafter, accept a bill of exchange, this (hall bind 
fuch mafter. 3 New Abr. Law, 611. 

But another perfoti may accept the bill for the honour 
of the drawer; and if lie pays the money in default of 
the party, he is to make a proteft with declaration that 
he hath paid the fame for the drawer’s honour. 

If a bill be accepted, and the perfon'who accepted the 
fame happens to die befoic the time of payment, there 
muft be a demand made of his executors or adminiftra- 
tors; and on non-payment, a proteft is to be made, 
although the money becomes due before there can be ad- 
miniftration, &c. A bill may be accepted for part, the 
party on whom drawn having no more effects in his 
hands; and there may be a proteft for the refiduc. 

Forging the acceptance of any bill of exchange, or the 
number or principal Sum of any accountable receipt, is 
made felony. Stat . 7 Geo . 2 . c. 22. m 

IV. In regard to proteft. 

A ^proteft is only but to fubjelt the drawer to an- 
fwer in &tfe of non-acceptance* or non-payment; nor 
does the fame difeharge .the party acceptor if once ac¬ 
cepted ; for the payee, or perfon to whom payable, hath 
now two remedies, one againft the drawer, and the other 
againft the acceptor. Molloy, book 2. cap. 10. fee. 17. 

A proteft docs not raife any debt, b»?t only ierves to 
give formal notice that the bill is not accepted, or ac¬ 
cepted and not paid; and this by the Common law was, 

M m and 
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*n'd u ftill neceffary on every foreign bill before the drawer lie drew, to rennfeorfe bimfelf this bill, which fines, for 
can be charged; but it was not required on any inland want* of timely notice he hath remitted or loft, lj were 
bill, before the ftat. 9 10 W. 3. c. 17. Nor docs t^c want unreafonabie the drawer Ihould fuffer through his neglect, 

of it fince that ftatute deftroy the remedy, which the 3 New Abr. Law 613. 

party had before againft 1 the drawer, for the princfpal. As to inland bills, though a proteft was not nectflary 
3 New Abr. Law, 61 a. at Common law in order to fue the drawer, and is only 

He, to whom a bill is payable, mull generally refort to now neceffary by the ftat. 9 fcf 10 fF. 3. e. 17. and the 
the drawee, and defire him \o accept the bill before there 3 IA ±A*ne c. 9. to intitle the party to intereft and coft** 
can be a protcll; but if he be dead, or cannot be found, yet convenient notice muft be given by the party, to 
thefc are good caufcs for protefting the bill; alfo, if after whom the bill is payable, to the drawer, of the drawee*! 
acceptance, the drawee dies, there is to'he a demand of refufal of payment, and if any damages accrue to the 
his executors or adminiftrutors, and in default of payment drawer for want of fuch notice, it muft be borne by the 
» rroteft; and in cafe the money becomes due before an perfon to whom the bill is payable ; but this muft be 
executor or adminiftrator can be appointed, yet this delay left to a jury, who are to determine herein according to' 
is fufficicht caufe to proteft the bill. 3 New Abr. Law 612. the cuftom of merchants. 3 New Abr. m Lnw 613. 

But if he to whom the bill is to be paid, dies, there 
can be no proteft before a probate of his will, or admini- V. With refpefl to indorfement. 

ftration granted ; for none but his executors or admini- Indorfement is a term fcnown in law, which by thd 
ftrators can give a legal difeharge or acquittance for the cuftom of merchants transfers the property of the bill or 
money, and confequcntly no other perfon can fue for or note to the indorfee; and is ufually made on the back 
demand the fame ; and though fecurity be offered to in- of the bill, and muft be in writing; but the law hath not 
demnify the drawee againft the executors, yet he is not appropriated any fet form of words as neceffary to thia 
obliged to accept thereof; being a matter left entirely to ceremony, and therefore it hath been held, that if a man 
his consideration, to judge and determine on the fufliciency write on the back of a bill of exchange, This is to be paid 
of fuch fecurity; and in this cafe it is faid, that if a toJ.S. or The contents vf this is to he paid to J. S. and 
publick notary proteft the bill, an action on the cafe lies fets his hand to it, this is a good indorfement. 3 New 
againft him. 3 New Abr. Law, 612. Abr. Law 609. v 

If a man be not to be found, or being found, is not to Clark having a bill of exchange payable to him or or- 
bc met with afterwards, it is caufe fufficient for a proteft: der, puts his name upon it, leaving a vacant fpacd 
which is a fort of fummons to a perfon to accept or pay above, and fends it to J. S. his friend, who got it ac- 
a bill, with proteftation againft the refufer for exchange, cepied : but the money not being paid, Clark brought an 
intereft, and all charges, damages and Ioffes that may be indebitatus ajfmpfit againft the acceptor: and it was ob- 
fuftained or occafioned by fuch refufal. Lex Mercat. jetted on evidence, that the property was transferred to 
if a bill be left with a merchant to accept, which is J. S. 
loft or mil]aid, he to whom it is payable, is to requeft the Et per Holt C. J. J. S. had it in his power to att 
merchant to give him a note for the payment, according cither as fervant or affignee: if he had filled up the blank 
to the time limited in the bill; otherwife there muft be fpace making the bill payable to him, that would have 
two pro Lefts, the one for non-acceptance, and the other witneffed his elettion to nave received it as indorfee; but 
for non-payment; and though fuch note be given, yet if that being omitted, his intention is prefumed to att only . 
the merchant happens to fail, there muft be a proteft for as fervant to Clark , whole name he would ufe only in 
non-payment in order to charge the drawer. 3 New Abr . order to write the acquittance over it. x Salk. 1 26k 
Law, 613. ^ Clark v. Pi got.. But quere if plaintiff might not have 

The proteft is ufually made by fomc notary publick, and ftruck out the indorfement f' Fide pofi. 
fuch proteft is, pritna facie , good evidence that the bill A bill payable to a man’s order is payable to himfelf, 
was not accepted, or if accepted, that it was not paid; and he may bring an attion thereon, averring that hap 
and fufficient to put the proof on the other fide. 3 New made no order, isfe. 1 Salk. 130. Comb. 401. ^ 

Abr . Law , 613. # A bill of exchange was indorfed in this manner: Pay 

As to the time in which th cptotef is to be made, the the contents of this bill unto the order of J. S. who brought 
law hath not determined it, but the fame is to be left to his attion as indorfee, averring he had made no order to 
a jury, who are to govern themfelves according to the any body to receive the money; and on demurrer it was 
cuftom of merchants in thefe cafes, and the ufages of par - objetted, that J. 5 . could not maintain an attion; be- 
ticular countries . caufe the indorfement was not to him, but to his order t 

Merchants generally allow three days after a bill be- but the court held the attion well brought againft the in¬ 
comes due for the payment, and for non-payment within dorfor 5 and that among tradefinen, this form of in- 
three days proteft is made, but is not fent away till the dorfement is commonly ufed, although it is intended to be 
next poll after the time of payment is expired, and if made payable to the perfon, whole order isTmiaaiim-ji, 
Saturday be the third day, no proteft is made till Monday . 3 New Abr. Law 609. 

Malloy 284. 1 Show . 164. _ As to the indorfing of bills, a difference has been taken 

And it Is faid, that where any bill is negotiated, if the between a bill payable to J. 8. or bearer, and J. S. of 
fame be to be paid at a certain day, and accepted, the order \ tha&tfte firft is not arguable by the contratt, lb 
proteft muft be on the day of payment; but if payable at as to enable the indorfee to bring an attion, if the 
fight, it muft be protefted the third day of grace: and drawer refufe to pay; becaufe there is no fuch authority* 
when fuch bill of exchange is not paid, the intereft there- given to the party by the firft contratt; and thfc effeft 
on commences only from the time of demand. 2 Show, of it is only to difeharge thg drawee, if he payl it to the 
164. 6 Mod. 138. bearer, though he comes to jt By trover, theft, or other- 

A proteft on a foreign bill of exchange is abfolutely wife ; but when the bill is payable to J. 8. or order, 
neceffary to intitle the party to recover againft the drawer, there an exprefs power is given to the party to affign, and 
not only intereft and cofcs, but likewife the principal film ; the indorfee may maintain an attion. 1 Salk. 125. 3 
aitd for * this purpofe the bill muft be prefented in a rea- Lev. 299. 1 Salk . 133. Skin. 343. Comb. 204. 466. 

fonable time ; and in cafe of refufal or acceptance, or in But notes payable to J. $. Or bearer, are negotiable, per 
cafe the drawee cannot be found, it muft be protefted in 3 fcf 4 Ann, c . 9. 

a rcafonable time, and notice of fuch proteft, as alfo no- Alfo, though an affignmentof a bill, payable to J. S. 
ticc of a proteft after acceptance and non-payment given or bearer , be no good aflignment to charge the drawer 
to the drawer in a reafonable tinie; for though the drawer with an attion on the bill, yet it is a good bill between 
is bound to the party, to whom the bill is payable, till the indorfer and indorfee, and the indorftr is liable to 
payment be attually made, yet it is with this condition an attion for the money ;• for the indorfement is in nature 
and provifo that proteft be made in due time, and a lawful of a new bill • 1 Sn/h. 125, 133. Skin „ 343, 411. 

and ingenuous diligence ufed for the obtaining payment So it hath bedn adjudged, that an indorfee of a bill, 
of the money ; and the rcafon hereof is, that the drawer payable to J. S . or bearer, may maintain an attion againft 
might have had effetts, or other means of his, upon whom the drawer ; on allcdging a fecial cuftom, that fuch 
4 i bill 
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s bill ihould bind him, which, cuftom is fo found) or con* 
fefled by the defendant, t Sail 125. 3 Lev. 299. fa 

Alfo, id cafes of bills pnrchafed at a difcoum, there is 
laid to be this difference* that if it be a bill payable to A. of 
fadnr, it is an abfilute purchafe ; but if to A. or order, 
and it is indorfed blank, and filled up with an alignment, 
the indorfer mull warrant it as much as if there had been 
"HO discount. 1 Salk . 128. 

A note payable to a feme foie, or order, who afterwards 
marries, can only be indorfed by the bufiand. Ca. L. 
and Eq* *46* 

- If a bill of exchange is made payable to A. or drdtr, 
who indorfes it to B. who indorfes it to C. which is pro* 
■felled for hbn-paymeni :\ B. may bring an adtion on this 
bill, itotwithftandir.g-his indorfement. 3 New Abr. Law 
(08. I Show* 163. Deckers v. Harriot . 

The money is to be paid to him in whofe favour the 
bill is drawn* or to the indorfee, in cafe it be indorfed 
over* of which indorfement the drawer and accepter mud 
take notice at their peril; alfo if there are fevcral indor- 
fers and indorfees, tta laft indorfee is intitled to the 
money. 3 New Abr. Law 608. Carth. 130. 

It has been adjudged, that a bill of exchange cannot 
be indorfed for part, fo as to fobjedk the party to fevcral 
adtions; as if A. having a bill of exchange upon B. in¬ 
dorfes part of it to J. 8. J . S. Cannot bring an adtion 
for his part; although he alledge a cuftom amongft 
merchants for fuch kind of indorfement; for the con¬ 
tract being intire, and febjedling him only to one man’s 
adtion, no cuftom can make him liable to two or more 
aftions for the fame debt. 3 New Abr. Law 610. 
Carth. 466. Hawkins v, Cardy. x Salk. 65. S. C. where 
k is faid, that the plaintiff Ihould have acknowledged fa- 
tisfadtion for the reft. 3 New Abr. Law 610. 

Every indorfer of a bill is liable as the firft drawer; 
the indorfer is anfwerable, becaufe the indorfement is in 
nature of a new bill* x Salk. 125. 

But an indorfer is not difeharged without adtual pay¬ 
ment of the bill; unlcfs there be feme negledl or default 
in the indorfee, as where he doth not endeavour to receive 
the money in convenient time, and then the firft drawer 
becomes infelrcnt. Ibid. 132. An indorfer charges 
himfelf in the fame manner as if he had originally drawn 
the bill: a plaintiff need not prove the drawer’s hand. 

► aj the indorfer is a new drawer, t Salk. ilj. 

^ 7 a blanknndorfement doth not transfer the property of 
~&ill of exchange; though the perfen to whom indorfed 
mfcy fill up the indorfement, fo as to charge the indorfer; 
for where one indorfes his name on a bill, the indorfee 
Amy make what ufe of it he pleacfes, by way of alignment, 
acquittance, &c. 1 Salk. 126. 

_ VI. Who liable, to whom paymtut to bo made, and oj 
fidng the parties , &c. 

With refpeft to this head, It is to be £J*irtifed, tha 
every; dra'iw* of a bill is liable to the payment there¬ 
of, as is every acctpter and indorfer. AlCo if there are 
feveral indorfers of the fame bill, the laft indorfee may 
bring his adtion again ft the firft indorfer, or finy of 
them; for the indorifement is, as it were, ftr bill, or 
at leaft a warranty, as feme books exprefs it, by the 
indorfer that the bill ihall be paid* 3 New Abr. Jtaw 607 

If a bill be drawn upon A . and he adepts it, and 
afterwards refufes payment, upon which the bill is pro- 
tfcfted; the perfen to whom 4 r if payable may bring feve¬ 
ral aftions againft the accepter and drawer ; fit the pro- 
teft is no diichaige of the accepter, 3 New Abr. Law 
607. 

But though the drawer, accepter, and* indorfer are 
all liable, yet the party can have but one fatisfadtion; 
and until fuch fatisfadtion is aftually had, he may fee all, 
or any of them : and accordingly it was adjudged in the 
Exchequer Chamber, where the cafe was. An indorfee 
feed the drawer, and had judgment againft him, and 
be arifo brought on adtion againft the indorfer, to 
which the indorfer pleaded the judgment againft the 
drawer: but the plea was held ill; for that the judgment 
Was not (athfe&ioh, without which the party could not 
Be barred of the remedy, which he had againft the other. 

Law 601* 
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And not Only the drawer, accepter, and Indorfer are 
liable, but. alfo, by the cuftom of merchants, if one 
merchant draw a bill which is protefted, and another hear¬ 
ing thereof declare, that he, for the honour of the drawer, 
will pay the contents, and thereupon fubferibes in thefe 
01* like words: I the underwritten do bind myfilf as prin¬ 
cipal according to the cuftom of merchants for the fum men* 
tioned in the bill of exchange , <1 ^hereupon this protejl is 
made, lAc. this fhall as effectually bind him as if he 
had been the original drawer; and by this the perfen to 
whom the bill is payable hath his remedy both againft 
fuch perfen as ferety, and alfe againft the principal; but 
the principal or original drawer is liable to him who fob* 
feribes for his honour. 3 New Abr . Law 608. 

% draws a bill upon B. who had eftedts enough in 
his hands to anfwer the bill, which feme time after is 
protefted, whereupon the bill is indorfed to A. the 
drawer, who brings an adtion as indorfee. Per Parker 
C. J. at Niji prius , there being effects, the acceptance 
was not upon the honour tf the drawer , and fo the adtion 
is well brought; for when a merchant draws a bill on 
his correlpondcnt, who accepts it, this is payment; for 
it makes him debtor to another perfen, who may bring 
his adtion; fo that this is fuch a payment as may be fet off 
upon a former adtion, and pleaded in bar of fuch adtion: 
But if there were no efTedts, the adtion would not lies 
for it would have been an acceptance upon honour only, 
and the money would be recovered only to be recovered 
again. Pin. Abr . tit. Bills of Exchange (H* 12.) 12 

Mod. Trin, 10 Anne, B. R . Loviere v. Lanbray. 

It hath been held by feme opinions, that though an 
indorfer be liable, that yet, in an adtion againft him, it 
mail be allcdged in the declaration, that the money was 
demanded of the drawee, he being the principal debtor, 
and the indorfer only a furety, warranting payment in 
cafe the drawer made default; but the better opinion 
feems to be, that this is not material, every indorfer be¬ 
ing to be confidered as making a new bill, or note, on 
whofe credit alone perhaps the money was given, and 
the drawer not at all known to the indorfee; but it feems 
to be more advifable to give it in evidence, that there 
was a demand on the drawer, or an endeavour to Bud 
him out: but this alfo has been thought by feme not to 
be ncceffary. 1 Salk . 126. cont. 1 Salk. 133. 0 

If the indorfee of a bill accepts but two-pence from 
the acceptor, he can never refort to the drawer. L. 
Raym. 743. Taftl and Lee v. Lewis . 

With refptil to the perfin intitled to receive the money , it 
is to be paid to him in whofe favour the bill is drawn, 
or to the indorfee, in cafe it be indorfed over; of which 
indorfement it feems the drawer, accepter and drawee 
mult take notice at their peril; alfo, if there are feveral 
indorfers and indorfees, the laft indorfee is intitkd to the 
money. Carth. ijo. 

If A. draws a bill 0/ exchange, payable to B. for the 
ufe of £\ and B. for valuable confideration indorfes it 
over to D. D. may bring an aftion againft A. the 
drawer; and he cannot plead, that the money was ex¬ 
tended in his hands at the foit of the king, for a debt 
due from C. for C. being oily ceftui que trujft , had only 
an equitable intereft, and no legal remedy for the money $ 
and B. is only refponftblc in equity to C. for the bread! 
of truft. Carth . 5. Skin. 264. 1 Show . 5. 

A bill of exchange directed to one to pay fo much for 
value received, fhall be a good difeharge of the debt, if 
the bill be not returned back to the drawer in* time, al¬ 
though it be not .paid ; for keeping the bill long, is evi¬ 
dence that he hath agreed to take the merchant as 
debtor. Ibid. 126. If a man pays a bill of exchange be¬ 
fore due, and the perfen to whom paid fails before the 
time of paymcn^ he feall be obliged to pay it again to the 
delivered! becau&tfie drawer might have countermanded 
the fame, fc o^Jercd the bill to be made payable to an¬ 
other perfen. A 'perfon gives a bill of exchange, See. up¬ 
on a third pirfia to another*in payment, and he takes it 
abfolutely, If tie knew the third perfen to be breaking 
or in a failing condition, and the receiver of the bill 
;ufes all diligence to get payment, but cannot, this is a 
{fraud and no payment: though if a man takes a note or 



B I L 

fall, and after It is payable makes no demand, fo that it 
Inight be paid if he had been diligent enough, then if 
the party on whom the bill is drawn fails. It is at the 
peril of him that took it. Mod. Caf. 147. A drawer of 
a bill of exchange is always anfwerablc, by the value re¬ 
ceived, though there be no tender of the bill for pay¬ 
ment, Or it be not protefted, unlels the perfon on whom 
drawn break, and then it is otherwife, for in that cafe the 
party who paid the money for the ^ 7 /lofeth it. 2 Show. 
319. Though it is faid the words value received, arc nOVV 
not abfolutcly neceffary to a bill of exchange ,* for when 
they are mentioned therein, the drawer mult anfwer it at 
Common law 5 and if not, then by the cuftom of mer¬ 
chants. 1 Show. 5. Mod. Cor/. L. E. 267. Vide 
Si at. 3 4 Ann . c. 9. According to the cafe of Ban* 
bury v, Lijfet and Gilly, Stra. 1211. the words value re* 
dived are abfolutcly neceffary in a bill of exchange . So 
refolved, in that cafe, where it was left to a fpecial jury of 
merchants. 

VII. With regard to the aflion. Sec. 

It feems agreed, that againll the drawer an action of 
debt, or a general indebitatus ajfumpfit will lie; for he 
having received the money, the law raifes a contract, and 
lays him under an obligation to pay it; but it hath been 
adjudged, that neither an aftion of debt, nor an indebitatus 
ajfumffit will lie again ft the accepter of a bill of exchange, 
and therefore the remedy againll him mull be by a fpecial 
adtion on the cafe founded on the cullom of merchants; 
for the acceptance is only a collateral engagement to pay 
the debt of another, in the fame manner as a promife by 
a llrangcr to pay, &c. if the creditor will forbear his debt. 

3 New Abr. Law 614. Hard. 485. 

But tho* a general indebitatus ajjumpfit will not He againll 
the accepter of a bill of exchange, yet if A. delivers mo¬ 
ney to B . to pay over to C. and give C. a bill of exchange 
drawn upon B. and B. accepts it, C. may have an inde¬ 
bitatus ajfumpfit againll B. as having received money to 
his ufe, but mud not declare only upon the bill of ex¬ 
change accepted. 3 New Abr. La*w 614. 1 Via. 153. 

1 Ref. Abr. 32. 

Where a bill is drawn payable to A. B. or bearer, an 
aflignee mud fue in the name of him to whom it is made 
pa^ble, and not in his own name ; otherwife a ftranger 
finding the bill, might recover: if it be made payable to 
A. B. or order, there an aflignee mull fue in his own 
name, becaufc the order mull be made by indorfement, 
&c. 3 Salk. 67. 

As to the manner of declaring on a bill of exchange, 
this is laid to have varied ; the declaration in fome cafes 
being general, fometimes fpecial, and laid with an exprefs 
promile, and at other times without it: but it feems to be 
now fettled, that the cullom of merchants concerning 
.bills of exchange being part of the Common law, of 
which the judges will take notice ex ojficio , it is tinne- 
ceffary to fet forth the cullom ipecially in the declaration, 
and that it is fufficient to fay, that fuch a perfon, accor¬ 
ding to the ufage and cullom of merchants, drew the bill. 

3 New Abr. Law 614. 

As by the cullom of merchants public notaries ufually 
proteft bills, it hath been h 81 d, that pleading protefiavit 
jeu protefiari cuufavit, is fufficient; and that the party 
may plead protefiavit , and give in evidence that the no¬ 
tary public did it. 3 New Abr. 613. Cumb. 153. 

Debt againll a merchant upon a bill by him payable 
at the fealt of the purification called Candlemas-day ; and 
after judgment for the plaintiff, it was moved in arreft 
thereof, becaufe payment at Candlemas is not known 
in our law : but judgment was affirmed 5 for that 
among} merchants fuch payment is known to be on the 
2d of February ; and the judges ought to take notice there¬ 
of for the maintenance of traffic. Fin. Abr . tit. Bill of 
Exchange , &c. (A.) l Tclv. 135. Mich. 6 Jae. B. R. 
Pierfon v. Pounteys. Note ; It feems by this cafe it is not 
neceffary to aver in the declaration, that Candlemas-day 
was the 2d of February , though it would be better. 

A perfon may plead the ftatute of limitations to an 
aftion upon a bill of exchange; and it is no good repli¬ 
cation, that it was on account between merchants, where 
it appears to be for value received. Comber. 190, 392. 
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With refpeQ to the evidence, it is to be obferved, that- 
an indorfer of a bill of exchange, who has paid it, muff 
prove the payment in an aflion againll the acceptor. L. 
Raym. 742, 743. Mendez, v. Careroon. 

lndorfee need not prove the drawer's hand, becaufe, 
though it be a forged bill, the indorfer is bound to pay it. 

1 Salk. 127. pi. 9. Pafch. 11 W. 3. coram Holt at Guild* 
ball, Lambert v. Park. 

If a man has a bill of exchange, he may authorife 
another to indorfe his name upon it by parol; and when 
that is done* it is the fame as if he had done it himfelf. 
Per Holt Ch. J. 12 Mod. 564. Mich . 13 W. 3. at N ;f * 
prius. Anon*. ' " 

If -'f* gives B. a bill of exchange on C. in payment of a 
former debt ; this will not be allowed..as evidence on non 
ajjumffit unlcfs paid, though B. kept it in his hands long 
after it was payable; for a bill lhall never go in payment 
of a precedent debt, unlefs it be part of the contract 
that it ihould be fo. Salk. 124. pi. 1. coram Holt Ch. I. 
at Guildhall, 3 IV. and M. Clark v. Mundel. 

An aftion on a bill of exchange, being by an executor, 
and upon a debt laid to be due to fettator, it was held ne- 
ccffary to prove that the acceptance was in the teftator's 
time; per Holt Ch. J. 12 Mod. 447 * Nifiprius, coram 
Holt , Pafch. 13 W. 3. Anon*. 

For other matter concerning this head, fee the forego* 
ing divifions fparfim. 

VIII. Of bills loft, fiohn, or forged. 

Concerning this head it is to be obferved, that if a 
bank bill payable to A. B. or bearer, be loft, and it is 
found bv a ftranger, payment to him would indemnify 
the bank; yet A. B. may have trover againll the finder, 
though not againll his affignec for valuable con federation, 
which creates a property. 3 Salk. 71 . 

If a poffeffor of a bill by any accident lofes it, he muft 
caufe intimation to be made by a notary public before 
witneffes, that the bill is loll or miilaid, requiring that 
payment be not made of the fame to any perlon without 
his privity. And if any bill .of exchange for five pounds 
or upwards, drawn in, or dated at and from any place of 
this kingdom, lhall be loft, the drawer of the bill fliall 
give another bill of the fame tenor, fecurity being given 
to indemnify him in cafe the bill fo loft be found again. 

9 10 W. 3. c. 17, 6 

Stealing of bills of exchange, notes, &c. is felony iVf 
the fame degree, as if the offender had robbed the own'?*" 
of fo much money, toV. And the forging bills of ex¬ 
change, or notes for money, indorfements, 1 st. is felony, 
by Stat. 2 Geo . 2. c. 25. 9 Geo. 2. c. 18* And vide 

31 Geo. 2. i. 22. f. 78. And by 7 Geo. 2. r, 22. Forging 
the acceptance of a bill of exchange is felony without 
benefit of clergy. 

There are not only bills of exchange, but bills of credit 
between merchants, the forms whereof areas follow: 


Form of a bill of exchange; 

250 1 . fterling. London, 10 Auguft 1770^ 

A T double ufance pay this my firft bill of exchange to 
Mr. C. D. merchant, or order, the fum of two 
hundred and fifty pounds fterling, for the value here re* 
reived of the faid C, D. t And place it to account as by 
advice from * 

Tours y Sec. A. B. 

To Mr. E. F . merchant, 
in Amjterdam.. 


Form of a bill of tredit, 

T HIS prefent writing nxitneffetb, That I A. B. of 
London, merchant,^do undertake, to and with C. D. 
of, &c. merchant, hit exetufon and admini/lratorj, that if- 
he the /aid C, D. do deliver, or eanfe to ho eUivtnd e m u 
E. F. of. See. or to his ufe, any fum or /am of moan 
amounting to the fum of, &c. of lawful BritUb mum, out 

1 M 
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fotdl take a hill under the hand and fial of the /aid E. F. 
tonfeffing and forming the certainty thereof; that then /, my 
executors or adminiftrators having the fame bill delivered to 
me or them, foalland will immediately , upon the receipt of the 
fame, fay, or caufe to he paid unto the faid C. D. his exe¬ 
cutors or ajjigns, all fuch fums of money as foall be contained 
in the faid bill, at, &cc. For which payment in manner and 
l afo refaid, I bind myfelf, my executors, adminiftrators 
om ajjigns by theft prcftnts. In witncfs, t 3 c. 

** Form of a proteft of a bill of credit, 

K NOW all men, That I A. B. on the day, &c. at the 
ufual place Of abode of C. D. have demanded pay¬ 
ment of the bill of which the above is a copy, which the faid 
C. D. did not pay , wherefore 1 the faid A. B. do hereby pro¬ 
teft the faid bill. Dated, i 3 c. 


A common bill or note for money . 

I Promife to pay to Mr, C. D. or order, the fum of 
one hundred pounds [for value received) within twenty- 
one days after the date hereof [or on demand , 13 c.) Wit- 
nefs tny hand this twentieth day of Augufl 1770. 

100/. ox. o d, + A. B. 

Vide farther as to bills of exchange. Black, Com, z V, 
466. As to forging a bill or note, 4 V, 246. As to 
Healing of the fame, 4 V, 234. 

fl 5 fll of lairing. Is a memorandum figned by mailers 
of Ihips, acknowledging the receipt of the merchants 
goods, isc. Vide Lex Mercatoria. 

H&fli of fate, Is a folemn con trad under fcal, whereby 
a man pafles the right or intereft that he hath in goods and 
chattels; for if a man promifes or gives any chattels 
jvithout valuable confidcration, or without delivering pof- 
feflion, this doth not alter the property, becaufe it is 
nudum paSium unde non oritur ait to ; but if a man fells 
goods by deed under feal duly executed, this alters the 
property between the parties, though there be no confi- 
•deration, or no delivery of pofleflion, becaufe a man is 
flopped to deny his own deed, or affirm any thing con¬ 
trary to the manifeft folcmnity of contracting. Yelv. 
V- Cro. Jat . 270. I Brown, 111. 6 Co, 18. 

But what is chiefly to be confidered under this head, is 
the ftatute of 13 Eliz. cap, 5. by which it is ena&ed, 
•* That all fraudulent conveyances of lands, 13 c. goods 
and chattels, to avoid the debt or duty of another, fhall 
(as againft the party only, whofe debt or duty is fo en¬ 
deavoured to be avoided) be utterly void, except grants 
made bona fide , and on a good (which is ccnftrued a va¬ 
luable) conjideration. And by the latter claulc of that 
ftatute it is provided. That all parties to fuch fraudulent 
conveyance, who being privy thereunto, dial! wittingly 
juftify the fame to be done bona fide and on good confi- 
deration, or fhall alien or aflign any lands, lcafe or goods 
fo to them conveyed as aforefaid, fhall forfeit one year’s 
value of the lands, leafe, rent, common, or other profit 
out of the fame, and the whole value of the goods; and 
being thereof conviftcd fhall fufFcr half a 0 year’s itxipri- 
fonment without bail; the forfeiture to be divided between 
the queen and the party grfevdBv 

A, being indebted to B. in 400/. and to C. in 20/. 
C. brings debt againft him, and pending the writ. A, 
being pofTeiTed of goods and chattels to the value of 300/. 
makes a fccret conveyance of them all, without exception, 
to B. in fatisfadlion of his debt; but notwithftanding, 
continues in pofleflion of them, and fells feme of them, 
And others or them, being fhcep, he fets his mark on: 
and refolved that it was a fraudulent gift and fale within 
the aforefaid ftatute, and fhall not prevent C. of his exe¬ 
cution for his juft debt; for though fuch fale hath one of 
the qualifications required by the ftatute, being made to 
A creditor for his juft debt, and consequently on a va¬ 
luable confidcration; yet it wants the other; for the 
owners’s continuing in pofTeflion, is a fixed and undoubted 
charafter of a fraudulent conveyance, becaufe the pofTef- 
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fion is the only indicium of the property of a chattel, and 
therefore this fale is not made bona fide* 3 Co, 80. Mo. 
638. 2 Bulft, 226. 

As the owner’s continuing in pofTeflion of goods 
after his bill of fale of them,, is an undoubted badge of a 
fraudulent conveyance, becaufe the pofTeflion is the only 
indicium of the property of a chattel, which is a thing un- 
fixed and tranfitory; fo there sure other marks and cha¬ 
racters of fraud; as a general conveyance of them all 
without any exception; for it is hardly to be prefumed, 
that a man will ffrip himfelf intirely of all his perfonai 
property, not excepting his bedding and wearing apparel, 
unlefs there was fome fecrct correfpondencc and good un- 
derftanding fettled between him and the vendee, for a 
private occupancy of all, or fome part of the goods for 
his fupport; alfo a fecret manner of tranfafting fuch bill 
of fale, and unufual claufes in it; as that it is made ho- 
neftly, truly, and bona fide ; are marks of fraud and col- 
lufion; for fuch an artful and forced drefs and appearance 
give a fufpicion and jealoufy of fome deleft varniflied over 
with it. 3 Co, 81. Mo, 638. 

If goods continue in the pofTeflion of the vendor after 
a bill of fale of them, though there is a claufe in the bill 
that he fhall account annually with the vendee for 
them, yet it is a fraud; fince if fuch colouring were 
admitted, it would be the eafteft thing in the world to 
avoid the provifions and cautions of the aforefaid aft. 
Mo. 638. 

If A, makes a bill of fale of all his goods, in confidcra¬ 
tion of blood and natural afteftion to his fon, or one of 
his relations, it is a void conveyance in refpcCt of credi¬ 
tors ; for the confiderations of blood, ire, which are 
made the motives of this gift, are efteemedin their nature 
inferior to valuable confiderations, which are neceflarily 
required in fuch Tales, by 13 Eliz. cap, 5. 

If A makes a bill of fale to B . a creditor, and after¬ 
wards to C, another creditor, and delivers pofTeflion at the 
time of the fale to neither; afterwards C . gets pofleflion of 
them, and B, takes them out of his pofleflion, C, can¬ 
not maintain trefpafs, becaufe the firft bill of fale is frau¬ 
dulent againft creditors, and fo is the fecond, yet they 
both bind A . and B.’s is the elder title, and the naked 
pofleflion of C. ought not to prevail againft the tide of 
B. that is prior, where both are equally creditors, and 
pofleflion at the time of the bill of fale is delivered over 
to neither. Abr, Eq. 148. 

Fraud may be given in evidence, to defeat a fraudulent 
and covinous conveyance, and the party that offers it 
need not plead it; for the aft? to prevent fraud are to be 
conftrued literally in fupprefiion of the mifehief; be- 
fides, it were an hardfhip to force the party to plead a 
thing that is managed with fo much fubtlety, that he can¬ 
not attain a competent knowledge of it to plead it in due 
time. 5 Co, 60. 

2 SMU Of &tO?e, A kind of licence granted at the cufiom - 
houfe to merchants, to carry fuch ftores and provifions as 
are neceil'ary for their voyage, cuftom free. Arid bill of 
fufftrance is a licence granted to a merchant, to fuffer him 
to trade from one Englifo port to another, without paying 
cuftom. An. 14 Car. 2. c.*ii. 

3 i&fliet 0 Of (Stall), (Fr. billot) Are wedges or ingots of 
gold, mentioned in the ftatute 27 E. 3. c. 27. 

H&fiict CIU000, Is final! wood for fuel, which muft be 
three foot and four inches long, and feven inches and a 
half in compafs, Zsc. Juftices of peace fhall inquire by 
the oaths of fix men of the aflife of billet , and being under 
flze, it is to be forfeited to the poor. St at. 43 Eliz. c. 
14. Vide 9 An* c. 15. 10 An. c. 6. Sc e Fuel. 

(Ufngfgatc market to be kept every day, an^ toll ia 
appointed by ftatute : all perfons buying fijh in this mar¬ 
ket may fell the fame in any other market by retail; but 
none but fishmongers lhallfell them in (hops : if any per- 
fon fhall buy Any quantity of fifh at Billhtgjgaic for others, 
or any fiflimonger fhall ingrofs the market, they incur a 
penalty of 20 7 . And flfh ’imported by foreigners fhall 
be forfeited, and the veflel, ( 3 c. See 10 i ' 11 U r . 3. c. 
24. 1 Geo. 1. Seat . 2. e. 18. / 1. t 3 c. Vide Fijh and 

Fijbcrmen. 

Stilus, A ftickorftaft; which in former times was the 
only weapon for fervants.— Si quls in Jervum tranftat, in 
N n ftgnm 
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fgnum bujus tranfmonh bill uni *vel firublum , vd deiuceps ad 
bum modum fervitutis arma fufcipiat, (S in manum demini 
mitt at. Leg. H. 1. c, 78. 

Qj&Utnanunt, binna, henna , Stews or water penned up 

for feeding and preserving of fifh.- Expcnfet in pifet ad 

injlnurandum binnarium tmpto xiu. Confuetud. Dom. de 
Fat rend. MS. f. 29. FideS tat. 3 Ed. 1. 

ttfotbimctno, One who deferves to come to an un¬ 
timely end. Ordericus Vitality writing of the death of 
Wtlliam Rufus, who was (hot by Walter Tyrrel , tells us, 
that the bifhops, considering his wicked^ifc and bad exit, 
adjudged him ecehfiajHca <veluti biothanetum abfoluticne 
indignum. Lib. to. p. 782. 

i&frretttim, A thin cap fitted clofe to the fhape of the 
head: and is alfo ufed for the cap or coif of a judge, or 
ferjeant at law. Spehi. 

H>frtfi0, UBiirfals, and $j)arrfoge0, &c. By ftatute, 
a duty was granted on births and burials of perfons, from 
50/. a duke, (Sc. down to lot. and 2/. And the like 
on marriages ; alfo bachelors, above twenty-five years of 
arc, were to pay is. yearly. Stat. 6 (3 7 W. 3. c. 6 . 
Lxp. as to the duties. 

WfUCtltug, An iron weapon double edged, fo as to cut 
on both Tides. Fecit eidem unam plagam mortalem de qua - 
dam bifacuta. FI eta, lib . 1. c. 33. 

HMCftnttum, befantine, or befunt. An ancient coin firft 
coined by the Weitcrn emperors at Bis&antium or Conflanti - 
neple. It was of two forts, gold and filver; both which 
were current in England '. Chaucer reprefents the gold 
befantine to have been eqc ivalcnt to a ducket; and the 
filver befantine was computed generally at two (hillings. 
In fome old leafes of land tliere have been referved, by 
way of rent, unum bifantium, *vel dues folidos. 

U&ufrot, At a feflion of /ewers held at Wigenbale in 
Norfolk, 9 Ed. 3. it was decreed, That if any fhould not 
repair his proportion of the banks, ditches and c&ufeys 
by a day aflign’d, XIId. for every perch unrepair’d ihould 
be levied upon him, which is called a bilaw : and if he 
fhould not, by a fecond day given him, accompliih the 
fame, then he fhould pay for every perch 2 s. which is 
called bi-fcot. Hift. of Imbanking and Draining, f. 254. 

H&lftjOp, (, epifeopus) Is the chief of the clergy in his 
diocefe, and the archbifhop’s fuftragan or afiiftaiit. He 
is elefted by the king’s conge d 1 ejlire , or licence to eledt 
the perfon named by the king, direfted to the dean and 
chapter; and if they fail to make eleftion in twenty 
days, they incur the penalty of a pretmunire , and the king 
may nominate, fcfr. by letters patent. Stat. 25 H. 8. c. 
20. This was to avoid the power of the fee of Rome. 
The dean and chapter having made their eleftion certify 
St to the king, and the archbilhop, (Sc. And then the 
King gives the royal aflent under the Great Seal, direfted 
to the archbilhop, commanding him to confirm and con- 
fccrate the bifhop cleft: and on confirmation, a bifltop 
hath jurifdiftion in his dioccfe ; but he hath not a right 
to his temporalities till confecration. The confecration 
ofbifhops, (Sc. is confirmed by aft of parliament. It is 
held a bifhop hath thnt powers ; ill, His power of ordi¬ 
nation, which is. gained on his confecration, and not be¬ 
fore; and thereby he may fconfer orders, (Sc. in any 
place throughout the world. 2. His power of jurifdic- 
tion, which is limited and confined to his fee. 3. His 
owerof adminiflration and government of the revenues; 
oth wjiich laft powers he gains by his confirmation: and 
fbme are of opinion, that the bifhopV. jurifdiftion, as to 
minifterial afts, commences on his eleftion. Palm. Rep. 
473 > 474 * 4 . 75 * The king may not feize into his hands 
the temporalities of bifliops but upon juft caufe, and not 
for a c<jnterapt, which is only finable. Bifhops are al¬ 
lowed four years for payment of their firfl fruits, by 
a late ftatute, and every bifhop may retain four chap¬ 
lains. Vide 21 Hen. 8. r. 12. f 14. 8 Eli%. c. 1. 

and Table to Statutes* tit. Btjhops and Chaplains . A 
bifhop hath his coniiftory coart, to hear ccclefiaftical 
caufes ; and is to vifit the dfcrgy, (Sc. He confecratei* 
churches, ordains, admits, and inftitutes priefts; con 
firms, fufpends, excommunicates, grants licences for mar 
riage, makes probate of wills, tSc. 1 Injl. 96. 2 Rol. 

Abr. 230. He hath his archdeacon, dean and chapter, 
chancellor, and vicar-general, to afiift him: may grant 
leufes for three lives, or twenty-one years, ofland ufually 


letten* referving the accuftomed yearly rents. Stat. 30 
H. 8, c. 28. And vide 1 El. c. 19. f 5. Leafes other- 
wife made are void. Bifhops may make concurrent leafes 
for twenty-one years, upon leafes for the like term, with 
confirmation of dean and chapter. Bifhops are barons 
and lords of parliament. See more concerning this title 
in Burn's Ecclefiafiical Law. And Black. Com . 1 F. 155, 
377* 401. As to the not elefting, or not confecrating of * 
a bifhop, 4 F. 115. And as to the right of a biftf&p to 
;ry, or to be tried, as a peer, 4 V. 261, 262. 

2 $ift) 0 p?fCb 6 , The diocefe of a bifhop, or that circuit, 
wherein he hath jurifdiftion. With refpeft to the nomi¬ 
nation to bifhopricks, vide Black. Com . 1 V. 378. 4 V 
107, 408, 423. * ^ 

(Fr. bicbe) ctrva major , A hiffd. — Decimam 
venationis nefira, fcil. de cervis, biffis, damis,porch (S lasts. 
Mon. Angl. vol. 1. fol. 648. 

Wftcjctile, ( bijfextilh ) Leap year, fo called, becaufe 
the fixth day before the calends of March is twice rec¬ 
koned, T//JC. on the 24th and 25 th of February ; fo that 
the biftextile year hath one day mor^than the others, and 
happens every fourth year. This intercalation of a day 
was firft invented by Julius Ctefar, to make the year agree 
with the courfe of the fun. And to prevent all doubt 
and ambiguity that might arife thereupon, it is enafted 
by the ftatute de anno bffextili, 21 H. 3. That the day 
increafing in the ieap-y^r, and the day next before, ftiall 
be accounted but one day. Brit. 209. Dyer 17. See 
Tear. Vide alfo Black. Com . 1 F. 141. 

bifius, mica bifa, pattis bifius, (Fr. pain bis) 
Brown bread, a brown loaf. Cowel. 

By Stat. 9 Geo. 1 . cap. 22. fo called, Per¬ 
fons hunting armed and difguifed, and killing or Healing 
deer, or robbing warrens, or Healing fifh out of any 
river, (Sc. or any perfons unlawfully hunting in his ma- 
jefty's forefts, (Sc. or breaking down the head of any fifh- 
pond, or killing, (Sc. of cattle, or cutting down trees, 
or fetting fire to houfe, barn, or wood, or (hooting at any 
perfon, or fending anonymous letters, or figned with 
fictitious name, demanding money, (Sc. or refeuing fuch 
offenders, are guilty of felony without benefit of dergy. 
This aft is made perpetual by 31 Geo. 2. c. 42. And 
fee farther 6 Geo. 2. c. 37. and 27 Geo. 2. c. 15. Vide 
Black. Com. 4 F‘ 144, 208, 232, 244. 

' 2 l 5 lrtCtUll 3 oo&, Is a book lying in the Exchequer . See 
Stat. Annals 154. . 

1 l 51 acb iLeaD. By 25 Geo. 2. c. 10. Entering miner" 
of black lead, with intent to Heal, is made felony ; and 
by the fame aft offenders committed or trnnipeurted for 
entering mines of black lead with intent to fteal, cfcaping, 
or breaking prifon, or returning from trailfpomtion, are 
excluded from clergy. 

HiHacb'fQjtofl, (Fr. maille, a link of mail, or fmall 
piece of metal or money) Signifies in the north of England, 
in the counties of Cumberland, Northumberland, (Sc. a 
certain rent of money, corn, or other thing, anciently 
paid to perfons inhabiting upon or near the borders, be¬ 
ing men of name and power, allied with certain robbers 
within the faid counties; to be freed and protefted from 
the devaftations of thofe robbers. Anno 43 Eliz. cap. 13. 

Thcfe robbers were called mofs troopers, and feveral lla- 
tutes have been made againft them. The 9 Ed. 3. c. 4.. 
mentions black, tnoney: and black rents are the fame with 
black mail ; being rents formerly paid in provifions and 
fleih. And by 18 Car. 2**c.*$. Notorious thieves, or 
fpoil-takers in Northumberland or Cumberland are excluded 
clergy, or may be tranfported at diferetion of the judge 
Vide Black. Com. 2 V. 43. 4 V. 243. 6 ’ 

ftlacte Of C&altbam, A fet of defperate decr-ftealers. 

See Waltham Blacks. 

U&iacfet&ot), The gentleman ujher of the black rod is 
chief gentleman uflier to the King: he belongs to the 
garter, and hath his name from the black rod, on the top 
whereof fits a lion in gold, which he carrieth in his hand. 

He is called in the Black Book , fol. 255. Latorvirgm nigrse, 

& hoftiartus; and in other places virga bajulus . His 
duty is ad portandum virgam coram domino rtge ad ftflum 
fan&i Georgii infra cajbum Wind fore: and he hath the 
keeping of the chaptcr-houfe door, when a chapter of the 
order of the garter is fitting; and in the time of parJi*. 
ment, he attends on the houfe of peers. His habit is 

like 
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ke to that of the regifter of the order, and garter Icing 
t arras; but this he wears only at the folemn times of 
he feilivsft of St. Ggorge, and on the holding of chapters, 
['he black rod he bears-, is inffead of a mace, and liath 
he fame authority ; and this officer hath anciently been 
lade by letters patent under the great feal, he having 
yreat power; for to his culludy all peers, called in queG 
^>n for any crime, are firft committed. 

The public market of Blackwell- 
ball is to be kept every Tburjdav , Friday, and Saturday , at 
sertain hours appointed; and the hall-keepers not to ad- 
nit any buying or felling of woollen cloth at the laid hall 
upon .any other days or hours, on penalty of 10c/. Fac¬ 
tors felling doth out of the market, fhall forfeit 5/. tfc. 
Regi tiers of all the cloths bought and fold are to be weekly 
kept: and buyers of cloth otherwife than for ready mch 
ncy, fltall give notes to the fellers for the money payable 4 
and faftors arc to tranfmit fuch notes to the owners in 
twelve days, or be liable to forfeit double value, (fe. 
S/at. 8 if 9 IV. 3. cap. 9. 

l&UDaviuB, A cornmongcr, meal man, or corn-chand¬ 
ler. It is uled in our^reftords for fuch a retailer of corn. 
fat. 1 Ed. 3. 'par. 3. m. 13. Sec title ClOtI)fet0. 

li&a&C, ( bladum) In the Saxon figniffes generally fruity 
corn, hemp, ffax, herbs, if c. Will, dc Mohan relented 
to his brother all the manor of 7’.—— Salvo inftauro fuo 
y* blado, &e. excepting his (lock and corn on the ground. 
Hence bladier is taken for an ingfoffer of corn or grain, 

— Sciant quod ego \Villiclmus Alreton, conjbtfu if uolun- 

late beatricis uxoris meat, dedi Aga'thje Gille pro dttabus 
marcis argenti if una menfura bladi, duas folidatat redditus 
in villa Lcominlir. ifc. Ex libro Chartar. Priorat. Leo- 
Ittinffrix. 

blanch jfttmeu, In ancient times the crown-rents 
were many times referved in libris Ms, or blanch firms r 
In which cafe the buyer was holden de-albarefirmatn, viic. 
his bafe money or coin, wurfe than ftandard, was molten 
down in the Exchequer, and reduced to the fine is oF ftmtdard 
fiver; or in Head thereof, he paid to the King \zd. in the 
pound, by way of addition. Lowndes's Effay upon Coins, 
p. 5. Blank farm, Blount fays, was a white farm; that is 
where the rent was paid in fiver, and not in cattle. 
Blanks, a kind of white money coin'd by Hen. 9. in thofe 
parts of France which were then fubjeft to England, the 
value whereof was 8 d. Stows Annals, p. 580. Thefe 
were forbidden to be current in this realm. 2 Hen. 6. 
1^,9. As to blanch rent, fee Black . Com. 2 V. 42. 

WontofOlB, An aft for rebuilding the town of Bland- 
ford in the county of Dor/ct , burnt down by fire in the 
Year 1731, and to determine all differences between pro¬ 
prietors, landlords and tenants of houfes, and concerning 
ground, L'c. Stat. 5 Geo. 2. c. 16. 

flittaubrnnum, A little bell, or rather ticinium. - 

Pecoris ticinium, if cants oppa if bUnhorn um, borum 
tr/um fingulum eft unum folidum valeu. Log. Adel flan, 
cap. 8. 

$lanfc«®8r> Is ufed for the fame with what wc call a 
common bar, and is the name of a plea in bar, which in 
an aftion of Arefpafs is put in to oblige the plaintiff to af- 
fign the certain place where the trefpafs was committed: 

2 Cro. Jtep. 594* 

1§4lfttj% in judicial proceedings, certain void fpaccs 
fometimes left by miftakc. A blank (fuppofing fome- 
thing material wanting) ia a declaration, abates the fame, 

4 Ed. 4. 14. 20 H. 6. 184 £nd fuch a blank is a fpod 
caufe of demurrer. Blanks in. the imparlance roll aided 
after *verdi8 for the plaintiff. Hob. 76. Parker v. Parker. 

HffUfaci'tW, Isa Word ufed to fignify an incendiary. 
Bimut. 

H&iafpbttnp, (blafphmia) Is an injury offered to God, 
by denying that which is due and belonging to him, or 
attributing to him what is not agreeable to his nature. 
Lindw. cap, i. And blaffhmies of God, as denying his 
being, or providence, and all contumelious reproaches of 
Jefus Cbrifit lAc. are offences by the Common law, pu- 
nilhed by -fine, imprisonment, pillory, ifc. 1 Hawk, 
p. C. 87. And by Statute, if any one fhall by writing, 
fpeaking, ifc. deny any of the perfons in the Trinity, to 
fee God; aflert there are more Gods than one, (jfc. he 
(hall be incapable if any office; and for the tend offence, 
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be difabled to fue any aftion, to be executor, ifc. and 
fuffer three years imprifonmeiit, p 10 W. 3. cap. 32. 

Likewife by 3 Jac. 1. c. 21. perfons jeftingly or pro- 
phandy ufing the name of GW, or of Jefus ChrUt, or of 
the Holy Ghoft, or of the Trinity, in any ffage play. & Cr 
incurs a forfeiture of 10/. * f / 

Wit, {Signifies light, colour, ifc. And bice is taken 
for corn : As to Baugbton under the Bice, ifc. 

HWcncb, A fort of tenure of femd ; as to hold land in 
blench, is by payment of a fugar-loaf, a couple of capons; 
a _^ / c f aver '^ 1 > at > & c ' if the fame be demanded in the name 
of blench, i. e. Nofkrne albte firm*. 

. fl&icUfbribing, The white-rents, or blanchfarms, 
reditus albi; this foiail kind of payment, called in Scot¬ 
land btench-bolding, or reditus alb* firnuc. Black. Com . 2 
V. 42. n. 

Mcabefnt, A noble and princely houfe erefted in ho¬ 
nour of the Duke of Marlborough at IVoodftock near Oxford, 
which with the manor of Woodjhdt is fettled on the Duke 
and his heks, in confederation of the eminent fervkes by 
him performed for the publick; and for building of which 
houfe the fum of 500,000/. was granted by parliament# 
e r. Stat. 3^4 Ann. c. 6. 5 Ann. c. 3. & c. 4. 1 

Geo. 1. fiat. t. c. 12, f. 34. 

HBleta, (Fr. bieche) Pete, or com buff ible earth dug up 

and dry’d for burning.- Minifter & frat re* deKntrcf- 

borough petunt quod ip/e if eorum tMutes fodiant turbas if 
biotas in forcih de Knarelborough. Rot. Pari. 35 Ed. 1. 

fl&lfntW, Boughs broken down from trees, and* thrown 
in a way where deer are likely to pafs. 

HHtffom, Corruptly called bUjj'otn, is when a ram goes 
to the ewe, from the teuton. Bleu, the bowels. 

HWoateb oj ^ttring, Are thofe which arc half 
dried. Anno 18 Car. 2. c. 2. 

H&iobewc, (Sax. bhd) Deep red colour; from whence 
comes bloat and bloated, viz. fanguineand high coloured, 
which in Kent is called a bloufing colour; and a bloufc is 
there a red-fac’d wench. The prior of Burcefier, A. D. 
1425. gave his liveries of this colour. Paroch. Antiq. 
5^6. 

HBloOb, (/august) Is regarded in difeents of lands; for 
a perfon is to be the next and moft worthy of blood to inherit 
his ancestor's eftate. 1 In ft. 13. See Jenk. Cent. Z03. 
WoofetDit, Or bUudivit, compounded of the Sax. blod 

1, e. fanguis and wyte, an old Enghjh word fignifying 
miftricordia. Is often ufed in ancient charters of liberties 
for an amercement for bloodftied. Skene writes it bhud- 
*veit ; and fays yeit in Enghjh is injuria ; and that thud- 
vest is an amerciamnt or unlaw (as the Scotch call it) for 
wrong or injury, as bloodffied is: for he that hath bloud- 
veil granted him, hath free liberty to take all amercia¬ 
ments of courts for effufion of blood. Fleta faith, Vuod 
Jignificat quietantiam mifericordice pro ejufione ftwguBiu. 
Lib. 1. cap, 47. And according to feme writers,° blod- 
wife was a cuftomary fine paid as a composition and 
atonement for died ding or drawing of blood; for which 
the place was anfwerable, if the party were not difeovered : 
and therefore a privilege or exemption from this fine or 
penalty, was granted by the King, or fupreme Lord, as a 
fpecial favour. So king Henry II. granted to all tenants 
within the hondurof Willingford, Ut quieti Jint de Hidagio, 

blodewite, tfc. -Paroch. Antiq. 114. ' 

T^tOObV^attb, Is one of the four kinds of circum- 
ffances by which an offender is fuppofed to have killed 
deer in the King’s forelt: and it is where a trefpaffer is 
apprehended in the foreft, with his hands or other parts 
bloody, though he be not found chafing or hunting of the 
deer. Manweod. I ft Scotland, in fuch like crimes, they 
fay taken in the faft, or with the red hand. See Back- 
berind. 

ttlttbfeet, Is whale oil, before it is thoroughly boiled 
and brought tb perieftion. It is mentioned Stat. 12 Car. 

2. c. 18. 

Or book-hoard (librbrum horrtum) A place 
where books, evidences or writings are kept. 

(Sax. quafi Milan d) A poffeffion or inheri¬ 
tance held by evidence in writing. Bockland vercea pojfi- 
dendi trojiffirtn/diaue lege coercebatur, ut me dari licuit ntc 
vend), fed heertiwus rtltnqubtda erat, in feriptis aliter per- 
rntmrmr ; Tarn Mr hereditaria nuncupate LL, AIu- 

redi. 
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rtdi, cap* 36. Bockland fignifies dud land ; and it com¬ 
monly carried with it the abfolute property of the land, 
wherefore it was prefcrved in writing, and poiTeiTed by the 
Thants or nobler fort, as Pradium nohile t liberum 3 immune 
d fervitiis vulgaribus 3 fervilibus , and was the fame as 
allodium, dependable unto all the fans, according to the 
common courfe of Nations and of Nature, and therefore 
called gavelkind ; devifable alfo by will, and thereupon 
termed Ter ret Teftamentqjes. Spelm. of Feuds . This was 
one of the titles which the Englijh Saxons had to their 
lands, and was always in writing: there was but one more, 
and that was Folkland, i. e. Terra Poptfiaris, which paffed 
from one to another without any writing. See Charter- 
land, Alfo vide Squire on the Anglo-Saxon Government. 

3 & 0 I&, Chains or fetters, properly what we call her nicies. 
Quidam a dolore capitis liheratus eft, adjungens gena fua 
boias, quibus S. Brit flan us ligatus fust . Hilt. Elien. apud 
Whartoni Angl. Sac. part 1. p. 618. 

fl&OtS, (FrJ Wood, and fub-bois , underwood. See 

JBcfcus. • 

H&OlfyAgluiUj or boldagium, a little houfe or cottage. 
Blount . 

H&Olt, A bolt of filk or Huff, feems to have been a long 
narrow piece : in the accounts of the priory of Burcefter . 
It is mentioned. Paroch. Antiq. p. 574. 

H&Oltittg, A term of art ufed in our Inns of Court , 
whereby is intended a private arguing of cafes. The man¬ 
ner of it at Grafs Inn is thus: An ancient and two bar- 
riders fit as judges, three ltudents bring each a cafe, out 
of which the judges chofe one to be argued, which done, 
the ftudents firft argue it, and after them the barrifters. 
It is inferior to mooting, and may be derived from the Sax. 
bolt, a houfe, becaufe done privately in the houfe for in- 
ftruftion. In Lincoln's Inn, Mondays and Wednefdays are 
the bolting days, in vacation time ; and Tuefdays and 
Thurfdays the moot days . 

H 50 IU She. That we fay is done bona fide, which is 
done really* with a good faith, without any fraud or deceit. 
St at. 13 Eliz. r. 5. 12 Car. 2 . c. 18, 13c. 

H&oiw gcltuta. Good abearing, or good behaviour.— 
£t ft per furorem vel aliquos manutentores renuerit invenire 
fujjicicntem fecuritatem de fua bona geftura erga balivos ts 
comburgcnjes, \3c. a pr# ditto burg* ejiciatur . MS. Codex 
de LL. Statutis & Coufuetud. Burgi villa: Montgomer. 
fol. 15. 

3 &onagl)t, or bonaghty, was an exaftion in Ireland, im~ 
pofed on the people at the will of the lord, for relief of 
the knights called bonaghti , who ferved in the wars. Antiq . 
Hibern. p. 60. 

Siili jftceflbilfa. Where a perfon dies having at the 
time of his death goods in any other diocefe, befides his 
goods in the diocefe where he dieth, amounting to the 
value of 5/. at le,.ft, he is faid to have bona notabilia, and 
then probate of his will, or granting adminiftration, be¬ 
longs to the archbiftiop of the province: but this doth not 
prejudice thofe diocefes where, by comppfition or cuftom, 
bona notabilia are rated at a greater fum. Can. 92, 93. 
Perkins, Sea. 489. And in the city of London bona nota¬ 
bilia are 10/. by competition. 4 Inft . 335. One that hath 
a debt upon bond or fpecialty, 13c. in another diocefe, 
hath bona notabilia . 1 Roll. £br. 908, Tho’ if a perfon 
happens to die in another diocefe, than that wherein he 
lives, on a journey, what he hath about him above the 
value of 5/. 3c. fhall not be bona notabilia. Can . 93. 

There mull be feveral adminiftrations, where a perfon 
dies leaving bona notabilia in each province of Canterbury 
and York ; for adminiftration granted in one province doth’ 
not extend to goods in the other, becaufe the archbifhops 
have diftinft fupremc jurifdiftions; but then there is to 
be bona notabilia in feveral diocefes in each province. 
Dyer 30$. 2 Lev . 86. If a man dies in One diocefe, with¬ 
out any goods, and leaves to the value of 5/. in another 
diocefe, the archbifhop of that province may grant ad¬ 
miniftration, as he hath a general jurifdiftion there ; 
though fuch adminiftration is voidable by fenience. Cro. 
Eliz. 457. But where a bifliop grants adminiftration, 
and there are bona notabilia, fuch adminiftration is merely 
void, for he had no jurifdiftion out of his diocefe. c 
Rep. 30. 1 Nelf.Abr. 381. Vide Black, Com. 2 V. 509, 510. 

Oftotta ftattia. An aflife of country-men or good 
neighbours: It is fometimes called ajftfa bona pairia , 
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when twelve or more men arc chofen out of any part of the 
country to pafs upon a aflife; other wife called jurat ores, 
becaufe they are to fwear judicially in the prefdhce of the 
party, 3c. according to the prafcfice of Scotland. Skene . 
See Ajftfors. 

Cl&ona pcrftura, Goods that are perilhable. The St at. 
13 E. 1. cap. 4. which enafts, That where any thing 
efcapes alive out of a Ship call away, the Ship fhall not tgp* 
adjudged wreck, but the cargo fhall be faved wrfkept 
by the view of the ftieriff, 3 c. in the hands of thofe of 
the town where the fame was found, fo that if any one 
within a year and a day can make proof that the goods, 
are his, they fhall be reftored to him, 3c. Ordains, that 
if the goods within the fhip be bona peritura, fuch things 
as will not endu/e for a year and day, the fheriff ihall fell 
them, and deliver the money received to anfwer it. See 
26 Geo . 2. c. 19. 

li&OUCba, A bunch, is derived from the old Lat. bonnet 
or bunna , a rifing bank, for the bounds of Adds: and 
hence bovm is ufed in Norfolk, for fwelling or rifing up in 
a bunch or tumour, 3c. 

Is a deed or obligatory *inftrument in writing, 
whereby one doth bind hirofelf to another, to pay a fum of 
money, or do fome other aft; as to make a releafe, fur- 
render an etlate, for quiet enjoyment to ftand to an award, 
fave harralefs, perform a will, 3 c. It contains an obli¬ 
gation, with a penalty : and a condition, which exprefly 
mentions what money tt to be paid, or other thing to be 
performed, and the limited time for the performance there¬ 
of; for which the obligation is peremptorily binding. It 
may be made upon parchment or paper, though it is ufually 
on paper ; and be either in the tint or third perfon; and 
the condition may be either in the fame deed, or in another, 
and fometimesit is included within, and fometimes indors¬ 
ed upon the obligation: but it is commonly at the foot of 
the obligation, Bro. Obi. 67. A memorandum on the 
back of a bond may reftrain the fame by way of excep¬ 
tion. Moor 67. 1 

This fecurity is alfo called a fpecialty ; the debt being 
therein particularly fpccificd in writing, and the party’s 
feal; acknowledging the debt or duty, and confirming the 
contraft ; rendering it a fecurity of a higher nature than 
thofe entered into without the folemnity of a feal ; and 
therefore bonds or fpecialties fhall be preferred to Jimple 
contrails, in a courle of adminiftration ; and from its be¬ 
ing a higher fecurity, it is held, that for a breach or 
m,n-pcrtormance an attion of debt only will lie. 

A bond is a chole in aftion, which cannot be affign- 
cd over, fo as to enable the affignee to fue in his own 
name; yet he has by the aflignment fuch a title to 
the paper and wax, that he may keep or cancel it. Co. 
Lit. 232. 

Alfo in equity a bond is afljgnable for a valuable con- 
fideration paid, and the aflignee alone becomes intitlcd to 
the money; fo that if the obligor, alter notice of the 
aflignment, pays the money to the obligee, he will be 
compelled to pay it over again. 2 Vern. 595. Abr. 

Eq. 44* 

The affignee muft take it, fubjeft to the fame equity 
that it was fubjeft to in the hands of the obligee; as if, 
on a marriage treaty, the intended hufband enters into a 
marriage-brokage bond, which is afterwards afligned to 
creditors, yet it ftill remains liable to the fame equity, 
and is not to be carried into execution againft the obligor. 
2 Vern. 595. Abr . Eq. 4^ ^ 

If a man enters into a bond of fuch a fum, on con¬ 
dition to be void on payment of a leffcr fum ; or if a 
man bind himfelf in the penalty of 100/. that he will 
pay 50/. by fuch a day; after the day of payment is paft, 
the penalty or fum of ioq/, is the legal debt; and for 
fo much it hath been vefolved, an executor of an obligor 
of fuch forfeited bond, may cover the aflets of his te- 
fhtor. Cro. Car. 490. I Vent . 354. 3 Lev. 368. 

Hill. 9 Geo. 2. in B. R. The Bank of England v. Morris. 
Amalfi Rep. temp. Hardvjicke, 219, 13c. 

And as the penalty, by the bond’s being forfeited, be¬ 
comes the legal debt; fb there was no remedy againft 
fuch penalty, but by application to a court of equity, 
which relieves in thofe cafes, on payment of principal! 
imereft and cofts: alfo tho* at law there can be no rc- 

1 medy 
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medy beyond the penalty; becaufe in that the obligee 
feems tahave taken up his fecurity ; yet, as it is on the 
foundation of doing equal juftice to both parties that equity 
proceeds, it will, on any application for a favour from the 
obligor, compel him to pay the principal, intereft and 
cofts, tho* exceeding the penalty. Show. Par. La. 15. 

Abr. £f. 91, 92. * Mi. 154* * Vern ' 34 2 > 3 S°- 

^nd this rule of compelling the party to do equity who 
fecks equity, feems to be the reafon why an obligee fhali 
have intereft after he has entered up judgment ; for tho 
’in ftri&nefs it may be accounted his own fault why he 
did not take out execution, and therefore not mtitlcd to 
intereft* vet, as by the judgment he is xntitled to W 
penalty,' it does not feem reafonable that he Humid be 
deprived of it, but upon paying him principal and the 
intereft, which incurred u well before as after foe en- 
tcring up of the judgment. Abr. Eq. 92, 288. And ie 
farther 4^5 Ann. c. 16. which will be mentioned here¬ 
after under its proper head. ... , 

Having Ihewn th(| nature of this fecunty, it may be 

proper to confider. 

I. Who may be obligors and obligees. 

II. What words create fuck fecurity. 

III . What ceremonies are requijite to a bond, wherein of 

fizning, ftaling and delivery* . . . 

1 V Of the condition of a bond, what conditions deemed 
lawful, b c. and what Jhall be deemed a breach of the 

y ^Of bonds •void, or voidable : alfo how bonds may be 
difeharged, and of the manner of pleading perform¬ 
ance, bfc. 

I All perfons who are enabled to cqntra&, and whom 
the law fuppofes to have fufficient freedom and underftan- 
ding for that purpofe, may bind foemfelves m bonds and 
obligations. 5 Co. 119. 4 C - la 4 - .1 Cbr. 34 °- 

• But if a perfon is illegally reftrained of his liberty, by 
being confined in a common gaol or elfewherc, and, du¬ 
ring fuch reftraint, enters into a bond to the perfon who 
caufos the reftraint, the fame may be avoided for dure/s 
ofimprifonment. Co. lit. * 53 - » */■ 4 s *- ut - 

* S*in rcfpeA of that power and authority which a 
^Jiulband has over His wife, the bond of a feme covert is 
ipfi faBo void, and ftiall neither bind her nor her huf- 

band. See fl&atott an® #eme. 

So though an infant fhali be liable for his necelTar.es 
fnch as meat, drink, cloaths, phyfick, Schooling, efr 
vet if he bind himfclf in an obligation, with a penalty 
for payment of any of thofe, the obligation is void. 
Del and Stud. 113. Co. Lit. 172. Cro. Jac. 494 
560. 1 Sid. 112. 1 Salk. 279- Cro. kliz. 920 

^/Jfo though a perfon non tempos mentis ftiall not be al 
lowed to avoid his bond, by reafon of mfaninr and dif. 
traftion, as no man cap be allowed to ftulnty himfelf, 
becaufe of the ill confequences that might attend coun- 
‘ terfoit njadnefs; yet may a privy in blood, as the heir, 
and privies in reprefcntation, as the executor and ad- 
miniftrator, void fuch bonds j alio if a lunafick after 
office found, enters into a bond, it is merely v01 ^- 4 ^ c ' 
Beverley's cafe, $ee JnfatttS anil ILunatirt#. 

But if an infant, feme covert, monk, be. who are 
difablcd by law to eontraft, and to bind themfelves in 
bonds, enter together with a Hunger, who is under none 
of thefe difabiluies, into an obligation, it fhali bind the 
ftranger, though it be void as to the infant, c f. 1 Rol. 

^{fafervant makes a bill in form, Memorandum, that 1 
have received of Edward Talbot, to the ufe of my mat 
Vcr Serjeant Gaudy, the fum of 40/. to be paid at Mi¬ 
chaelmas following, and thereto fet ha fcal, this is a 
• good obligation to bind himfelf} for though in the bc- 
finning of foe deed, foe receipt is fold to be to the ufe 
of his matter, yet the re-payment is general, and muft 
neceflarily bind him who fealed^ and the rather, becau 
bfoerwife foe obligee would lofe ha debt, he having no 
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remedy againft Sergeant Gaudy. Yelv. 137. Talbot ver. 

God bolt. 

Infants, ideots, as alfo feme coverts may be obligees; 
and as to this the huflsand is fuppofed to aftent, being for 
his advantage; but if he difagrees, the obligation hath loft 
its force; fo that after the obligor may plead non eft fac¬ 
tum ; but if he neither agrees nor difagrees, the bond is 
good, for his conduft fhali be^eiteemed a tacit confent, 
ftnee it is to his advantage! 5 C0. 119. b . Co. Lit. 

3 * a * 

But a feme covert can neither be obligor nor obligee 
to her hulbaad, rtor vice verfa, being but one jjcrfoti in 
lawf alfo by the better opinion, a bond entred into, to a 
feirie foie, by the perfon whom foe afterwards marries, 
is^ by ’the marriage, at law extinguifoed. See Litton 

' ; ’ ' t 

An alien may be an obligee, for fincc he is allowed to 
bade and traffick with us, it is but reafonable to give 
him all that fecurity which is neceffary in his contra^, 
and which will the better enable him to carry on his 
commerce and dealings amongft us f . Co. Lit. 129. b. 
Moor 431. Cro.Eliz. 142, 683, Cro. Car. 9. 1 Salk. 

46. FaVefl. 15. ScfcSltCft. 

Sole corporations, fuch as bifhops, prebends, parfons, 
vicars, cannot be obligees, and therefore a bond 
made to any of thefe, fhali <*nure to them in their natural 
capacities; for no foie body politick can take a chattel 
in fucceflion, unlefs it be by cuftom; but a corpora¬ 
tion aggregate may take any chattel, as bonds, lcafes, 
(Ac. in its political capacity, which fhali go in fucceflion, 
becaufe it is always in being. Cro. F.liz. 464. Dyer 
48, a , Co. Ut. 9. *. 46; a . Hob. 64. 1 Rol . Abr. 

If a drunken inAn gives his bond, *it binds him; and a 
bond without confidbration is obligatory, and no relief 
foali be had againft it, for it is voluntary, and as a gift. 
Jenk. Cent. 109. A perfon enters voluntarily into a bond , 
though thehe was not any conftderation for it; if there be 
no fraud ufed in obtaining the fame, the bond foali not 
be relieved againft in equity: but a voluntary bond may 
not be paid in a courfe of adminiftration, fo as to take 
place of real debts, even by ftmpie central; yet it Until 
be paid before legacies. 1 Chan. Caf. 157. An heir is 
not bound, unlefs he be named exprefly in the bond ; tho' 
the executors and adminiftrators arc. 

It is clearly agreed, that two or more may bind them- 
felves jointly in an obligation, or they may bind them- 
felvcs jointly and feverally; in which iuft cafe, the 
obligee may fue them jointly, or he may foe any one of 
them at his eledion; but if they are jointly and not fo- 
verally bound, the obligee muft fue them jointly; alfo, m 
fuch cafe, if one of them dies, his executor is totally 
difeharged, and the furvivor and furvivors only charge¬ 
able. 2 Rol. Abr. 148. Dyer 19, 3 ^*. $ Co. ! 9 * 
Dal . 85. pi. 42. l Salk. 393. Carth. 61, 1 Lun-j. 

^If three enter into an obligation, and bind themfelves 
in the words following, Obliganm ms & utrumque nojhum 
per fi pro toto (A in Job do, thefe make the obligation joint 
and feveral. Dyer 19. kpi. 114. 

In a bond where feveral are bound feverally, the obli¬ 
gee is at his election to fue all the obligors together, or 
all of them apart, and have feveral judgments and execu¬ 
tions ; but he foali have fatisfaftion but once, for if it 
be of one only, that foali difeharge the reft. If an obli¬ 
vion is joint, and not feveral, all the obligors mull he 
feed that are bound ; and if one be profecutcd, he is not 
obliged to.anfwer, unlefs the reft ate feed likcwifo. Dyer 
10 310* Where two or more are bound in a joint gond, 
and only oiie is fned, he muft plead in abatement, that 
two more foaled the bond, 6 V. and aver that they are 
living, and fo pray judgment de billa, &c. And not at,, 
"mus to the declaration. Sid.* 420. 

Ifa&ion be brought upon a bond againft two joint aiul 
feveral obligors jointly and both are taken bv capiat, 
here thfe death or efcape of one, fhali not releafe the 
other; but the fame kind of execution muft U taken 
forth againft them: *tis otheiuifc when they are feed 
feverally. Hob. 59. ^ 

Oo 
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Alfo, if two or more be jointly bound, though regu¬ 
larly one of them alone cannot be fued, yet if procefs be 
taken out againA all, and one of them only appears, but 
the others lftmd out to an outlawry, he who appeared fhall 
be charged with the whole debt. 9 Co. x 19. 

If a bond is made to three, to pay money to one of them, 
they mull all join in the a&ion, becaufe they are but as 
one obligee. Yelv. 177. 

So if an obligation bd made to three, and two bring 
their aft ion, they ought to {hew the third is dead, x Sid. 
238, 420. 1 Vent. 34. r 

Though there be ieveral obligees, yet a perfon cannot 
be bound to feveral perfons federally; and therefore an 
obligation of 200/. to two, folvend* the one 190/. to the 
one, and the other to the other is a void folvend'. Dyer 
350. a. pi. 20. Hob. 172. 2 Brownl. 2,07. Yelv. 

J 77 * 

If A. bind himfelf in a fum to B. folvendum to C. 
who is a llranger, a payment to C. is a payment to B. 
in an a&ion upon it, the count mull be upon a bond 
Jo/vcnd* to B. 1 Sid. 295. 2 Kib. 81. 

In debt, the declaration was, that tjie defendant be¬ 
came bound in a bond of-, for the payment of- 

to him, his attorney or affigns, and on oyer of the bond 
it appeared, that the folvendum was to the plaintiff’s at¬ 
torney or affigns, without xgention of himfelf; and on 
demurrer for this variance *twas faid that the declara¬ 
tion muft not be according to the letter of the obligation, 
but according to the operation of the law thereupon. 
6 Mod. 228. Robert v. Ham age. 

1 So if A. makes a bond to B. folvendum to fuch per¬ 
fon as he fhall appoint; if B. does apppint one, payment 
to him is a payment to B. and if B. appoint none, it 
fhall be paid to B. himfelf. 6 Mod. 228. 

If A. by his bill obligatory, acknowledges himfelf to 
be indebted to B. in the fum cf 10/. to be paid at a 
day to come, and binds himfelf and his heirs in the fame 
bill in 20/. but does not mention to whom he is bound, 
yet the obligation is good, and he fhall be intended to be 
bound to B. to whom he acknowledged before the 10 /. 
to be due. 2 Rol. Abr. 148. Franklin verfus Turner . 

II. As to the words neceffary. 

A bond may be made by any words, in a writing fealed 
and delivered, wherein a man doth declare himfelf to 
have another man’s money, or to be indebted to him ; 
but the beft form of making it, is that which is moft 
ufed, 2 Shep. Abr. 477. If a bond be thus : Know all 
jnen by thele prefents, that I W. R. am bound to J. S. 
in the fum, tec. for payment of which, I give full power 
to him to levy the fame upon the profits of fuch lands 
yearly till it be paid; in this cafe, the obligee may fue 
upon the obligation, or levy the money according to the 
faid claufe. 3 Leon. ca. 299. 

So a writing in this form; Memorandum, I A. B. 
have agreed to pay J. S. 20 L tho’ this be in the preter- 
perfeft tenfe, yet if it hath all other ceremonies eflential, 
it fhall amount unto an obligation. 1 Leon. 25. 

Debt brought upon a bond of 60/. the bond was in 
Italian, and the fum therein expyfled was in thefe words, 
viz. in aJJ'anta hbris , and adjudged to be good. Cro. 
Jac. 208. Parker v. Rennady. 

In debt upon a bill obligatory, demanding thirty-two 
pounds four ihillings and fevenpence ; the defendant de¬ 
manded oyer of the bill, and it was threty- two ponds 
four Ihillings and 7-pence, fo threty for thirty, and ponds 
for pounds; and on demurrer for this caufe, it was ad¬ 
judged for the plaintiff. Cro. Jac . 607. Halbert v. Long. 

An obligation made to one, to the ufe of J. $. will 
be good for him in equity. Bro. QLlig. Where a bond 
is made chttgo me, tefe. leaving out the words Jbaredes, 
exeeutores tef adminiftratores , this is good ; and the exe¬ 
cutors and administrators fhgll be bound by it. Dyer 13. 

• 

ITI. As to the ceremonies requifite 4o a bond or obligation. 

It is faid, that there are only three things eifentially 
ncceffary to the making a good obligation, viz. writing 
in paper or parchment, feeding and delivery ; but it hath 
been adjudged not to be neceflary, that the obligor fhould 
fign or fubi'eribe his name; and that therefore if in the 
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obligation the obligor be named Erlin, an ’ he figns hk 
name Erlwin , that this \ ariation is not material; became 
fubferibing is no eflcntiiil pirt of the deed, fealmg being 
fufficient* 2 Co. 5. a. L..di/rd*o cafe. A r oy 2-r, 83. 
Moor 28. Stil . 97. 2 Salt. 4'.j. 5 Mod. 2S1. 

And though the feal be neceflary, and the ufual way 
, of declaring on a bond is, that the defendant per fcribtnm 
fuum obligatorium Jigillo fuo ftgillatum acknowledgment c. 
yet if the word figillat' be wanting, it is cured by ver- 
didil and pleading over; for when he faith per feriptum 
fuum obligator!urn, te'e. all neceflary circumilanccs fhall 
be intended; and if it were not fealed, it could not be 
his deed or obligation. Dyer 19. a. Cro. Ehz. 571, 
737. Cro. Jac. 420. 2 Co. 5. 1 Vegt. 70. 3 Lev. 

348. 1 Salk. 141. 6 Mod. 306. 

Alfo tho* fealing and delivery be eflential in an obliga¬ 
tion, yet there is no occafion in the bond to mention 
that it was fealed and delivered; becaufe, as my Lord 
Coke fays, thefe arc things which are done afterwards. 2 
Co. 5. a. 

The name of the obligor fubferibbd, ’tis faid, is fuf- 
fleient, the* there is a blank for his chrii'ian name in 
the bond. 2 Cro . 261. But where another chriftian 
name is in the bond, and the bond figned by the right 
name, though the jury find it to be his deed, the obligee 
cannot have judgment; for the name iubferibed is no 
part of the obligation, n 2 Cro. 558. 1 Mod. 107. In 

thefe cafes, though there be a verdidl, there fhall not be 
judgment. Where an obligor’s name is omitted to be in¬ 
ferred m die bond, and yet he figns and feals it; the court 
of Chancery may make good fuch an accident ; and in cafe 
a perfon takes away a bond fraudulently, and cancels it, 
the obligee fhall have as much benefit thereby, as if not 
cancelled. - 3 Chan. Rep. 99, 184. 

An obligation is good though it wants a date, or hath 
a faJfe or impoffible date; for the date, as hath been ob- 
ferved, is not of the fubflance of the deed ; but herein 
we muft take notice, that the day of the delivery of a 
deed or obligation is the day of the date, though there is 
no day fet forth; and if a deed bear date one day, and 
be delivered at another, it was really dated when delive¬ 
red, though the claufc of Gerens dat' be othenvife. ,2 
Co. 5. Godard's cafe. Noy 21, 85, 86 . Hob. 249. 
Stil. 97. Cro. Jac. 136, 264. Yelv. 191. 1 Salk. 76. 

If a man declare on a bond, bearing fate fuch a day, 
but does not fay when delivered, this is good : for every 
deed is fuppofed to be delivered and made on the day it 
bears date; and if the plaintiff declare on a date, he 
cannot afterwards reply, that it was primo deli her at * at 
another day, for this would be a departure. Cro. Eliz. 
773. 3 Lev. 348. 1 Salk. 14T * 

But if a bond bear date fuch a day, but was really dc- 
I livered at a day after, the obligee may declare on a bond 
: of fuch a date, but primo deli her at' at a day after; and 
if the obligee declare on a bond of fuch a date generally, 
the obligor may plead it was primo deliberat' on fuch a 
day after; but then he muft travcrle that it was delive¬ 
red on the day of the date. 1 Brownl. 104. 1 Lev. 196. 

A plaintiff may fuggeft a date in a bond , where there is 
none, or it is impoffible, t-c. where the parties and fum 
are fufticiently exprefled. 5 Mod. 282. A band dared on 
the fame day on which a releafe is made of all things 
ufyue diem datus,ds c. is not thereby dilcharged. 2 Rol 
*'A 2 55 - . * 

It the bond was delivered Wore the date, on iflue, non 
eft faBum, joined on fuch a deed, the jury are not 
ettopped to find the truth, viz. that it was delivered be¬ 
fore the date, and it is a good deed from the delivery. 

2 Co. 4, 6. 3 Ktb. 332. 

A perfon fhall not be charged by a bond, though figned 
and fealed, without delivery, 01 words, or other thing 
amounting to a delivery, 1 Leon. 140. But— 

A bond or deed may be delivered by words, without 
any aft of delivery; as where the obligor fays to the 
obligee, go and take the faid writing, or take it as my 
deed, fcfr. So an a&ual tradition, without fpeaking any 
word, is fufficiem; otherwife, a man that is mute could 
not deliver a deed; but where on an ifiue of non eft fae 
turn, the jury found that the defendant figned and fealed 
the obligation, andiaid it on a table, and that the plain¬ 
tiff 
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faiT came ^nd took it up, this was held not to be the de¬ 
fendant's deed, without other circumllances found by the 
jury. Co. Lit . 36. a. Cro . Eliz, 835* Leon, 193 
Cro . Eliz. 122. 

IV. With refpeCl to the condition , fec¬ 
it is to be obferved, that the condition of a bond* muft 
be tf) do a thing lawful; and bonds not to ufe trades, till 
or loW grounds, c. are unlawful, for they are againfl the 
good of the publick, and the liberty of a freeman; and 
therefore void ; and a condition of a bond to do any aft 
malum in J'e, as to kill a perfon, &c. is void. 

Conditions of bonds are to be not only lawful, but 
poffible; and when the matter or thing to be dcone, or 
not to be done By a condition, is unlawful or impoffible, 
or the condition itfelf repugnant, infenfible or uncertain, 
the condition is void, and in fome cafes the obligation 
alfo. 10 Rep. 120. But fometimes an obligation may be 
fingle, to pay the money, where the condition is impoffi- 
ble, repugnant, &c. 2 Mod. 285. If a thing be poflible 

at the time of entering into the bond, and afterwards be¬ 
comes impoffible by the aft of God, the aft of the law, or 
of the obligee, it is become void ; as if a man be bound 
to appear next term, and dies before, the obligation is 
faved. A condition of a bond was, that J. S. Ihouid pay 
fuch a fum upon the 25 th of December, or appear in 
Hilary term after in the court of He died alter the 

25th of December , and before Hilary^ term, and had not 
paid any thing: in this cafe the condition was not broken 
for non-payment, and the other part is become impoffible 
by the aft of God. 1 Mod. Rep. 265. And when a con¬ 
dition is doubtful, it is always taken mod favourably for 
the obligor, and againft the obligee; but fo as a reasona¬ 
ble conllruftion be made as near as can be according to 
the intention of the parties. Dyer 51. If no time is 
limited in a bond for payment of the money, it is due 
prefently, and payable on demand. 1 Brovsnl. 53. But 
the judges have fometimes appointed a convenient time! 
fpr payment, having regard to the diftance of place, and | 
the time wherein the thing may be performed. And if a 
condition be made impoffible in refpeft to time, as to make 
payment of money on the 30th of February , £ 5 r.' it lhall 
lie paid prefently; and here the obligation Hands fmgle. 
Jones 140. Though if a man be bound in a bond with 
condition to deliver fo much corn upon the 29th day of 
February next following, and that month hath then but 
t\$*nty-eight days; it has been held, that the obligor is 
not obliged to perform the condition till there comes a 
leap-year. 1 Leon. 101. Sed qu. if intent of parties can 
be Ihewn ? If the condition of a bond be, that the obli- 
gpr lhall make a fufficicnt eftate of land by fuch a time, 
by the advice of others; and they advife an infufficient 
cltatc, which he makes accordingly, this, ’tis faid, is a 
good performance of the condition: but if it is, that the 
obligor do make a good and fure eftate, and he by advice 
of counfel makes an eftate that is not good ; this will be 
no performance thereof. Perk . SeCt. 776. Keilw . 95. 
A bond made to enfeoff two perfons, if one dies before 
the time is paft, wherein it Ihouid be done; the obligor 
mu ft enfeoff .the furvivor of them, or the condition will 
be broken: and if it be that B. and others lhall enjoy 
land, and the obligor and B. the obligee do difturb the 
reft ; by this the condition is broken. 4 Hem. 7. 1. Co. 
Lit. 384. Where one is bound Jo do an aft to the obligee 
himielf, the doing it to a ftrlnger by appointment of the 
obligee, will not be a performance of the condition. 2 
Bulft. 149. If the aft be to be done at a certain place, 
where the obligor is to go to Rome, and he is to do 
the foie aft without limitation of time, he hath term 
during life to perform the fame: if the concurrence of 
the obligor and obligee is requifite, it may be haftened 
by the requeft of the obligee. 6 Rep, 30, 1 RoL Abr . 

437. Where no place is mentioned for performance of a 
condition, the obligor is obliged to find out the perlbn of 
the obligee, if he be in Eng, land, and tender the money, 
otherwile the bond will be forfeited: but when a place is 
appointed, he need leek no further. 1 Inft. 210. Lit . 
340. And if, where no place is limited for payment of 
money due on a bond, the obligor, at or After the day of 
payment, meets with the obligee, and tenders him the 
1 


BON 

money, but he goes away to prevent it, the obligor ifwtf 
be excufed. 8 E. 4. The obligor, or his fervant,*fr>, 
may tender the money to favc the forfeiture of the bond, 
and it lhall be a good performance of the condition, if 
made to the obligee, though refund by him ; yet if t*u- 
obligor be afterwards fued, he mull plead that he is ftili 
ready to pay it, and tender the money in court. Co. Lit. 
208. The condition of a bofid being for payment of 
ma y be Performed by giving any Other thing in 
fatisfaftion, becaufe the value of money'is certain, and 
therefore may be fatisfied by a collateral thing, if the 
obi:gee accepts it; but if the condition is to do a colla¬ 
teral thing, there 'tis otherwife, and paying money is no 
good fatisfaftion. 3 Bulft. 148. 

When the condition of a bond is to do two things, or 
has divers points, and the obligee fuppoling a breach of 
one of them, doth fue the obligor; if iffue being joined 
upon that, it is found againil him, and he is barred, the 
whole obligation is difeharged: and fo iong as that judg¬ 
ment is in force, he can never profecute upon any other 
point. Dyer 371. 2 Sbep. Abr. 487. Sed qu. per flat. 

Fide poft. 

In the performance of the condition of an obligation, 
the intention of the parties is chiefly to be regarded ; ami 
therefore a performance in fubftance is fufficicnt, tho' 
it differ in words or fomc immaterial circumftancc; as if 
one be bound to deliver the teftament of the tclt.,tor, if 
he plead that he had delivered Uterus tejiament arias, it is 
fufficicnt. Pro. Condition, 158. E. 4. 3. 1 RoL Air. 

426. 

If the condition of an obligation be to procure a lawful 
difcharge, this muft be by a releafe , or fomc difcharge that 
is pleadable, and not by acquittance, which is but evidence. 

1 Keb. 739. 

If the condition of an obligation be, that the party 
(hall not continue fuch an aftion, and he by his attor¬ 
ney, but without his privity, continues, this is laid »o be 
no breach of the condition. Cro.Jac . 525. 2 RoL Rep. 63. 

If the party, who is bound to perform the condition, 
difablcs himfclf, this is a breach ; as where the condition 
is, that the feoftec lhall reinfeoff, or make a gift in tail, 
&c. to the feoffor, and the feoffee before he performs it, 
make a feoffment or gift in tail, or leafe for life or years 
in prajenti or future to another perfon, or marry or grant 
a rent-charge, or be bound in a ftatute or rccogni lance, 
or become profefled» in all thele cafes the condition is 
broken; for the feoffee has either difabled himfelf to 
make any eftate, or to make it in the fame plight or free¬ 
dom in which he received it; and being once difabled, 
he is ever difabled, though his wife fhould die, or the 
rent, i&c. fhould be difeharged, or he fhould be de- 
raigned, ts'e. before the time of the reconveyance. Co. 
Lit. 221, 222. Poph. no. 1 Co. 25. a. r RoL Abr. 
447. $Co. 2 i.a. 

Where the condition is in the conjunctive, regularly 
both parts muft be performed; yet, to fupply the in¬ 
tention of the parties, it is held, that if a condition in the 
conjunctive be not poftible to be performed, it lhall be taken 
in the disjunctive ; as if the condition be, that he and his 
executors lhall do fuch a thing, this lhall be taken in the 
disjunctive, becaufe he cannot have an executor in his 
life-time; fo if the condition be, that he and his affigns 
lhall fell certain goods, this lhall be taken in the dij- 
junCiive , becaufe both cannot do it. *1 RoL Abr. 444. 
Owen 52. 1 Leon . 74. GoulJ. 71. 

If fcveral days are mentioned for payment of money on 
a bond, the obligation is not forfeited, nor can be fued 
until all the days are paft : but in fome cafes the obligee 
may profecute for the money due by the bond prefently, * 
though it be not forfeited; and by fpecial wording the 
condition, the obligee may be able to fue the penalty on 
the firft default. 1 Injt. 292. 
v, 

V. Bonds ni$y be either v^td or voidable. 

As if an infant leal a bond, and be fued thereon, he is 
not to plead non 0 fuCtum , but muft avoid the bond by 
fpecial pleading; for this bond is only voidable, and not 
in itfelf void. 3 Rep. 119. But if a bond be made by a 
feme covert, lhe may plead her coverture, and conclude 
non eft fa8um, £? r. her bond being void. 10 Rep. 129. 

If 
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If a bond depends upon Tome other deed, and the deed be- obligation, by the tearing off the Teal of one of the ob.li- 
comC r void the bond is alfo void. A bond made with gors, became void againlt all, notwithihnding the obh- 
concfkioit not to give evidence againlt a felon, is t E ors wcrc f everally bound. 2 Lev. 220. 2 S/rnv. 289. 

void • but the defendant mutt plead the fpecial matter. Sed qu. if it was by accident, and not with intent to dif- 
Vide 'wilfon, par. 2. p . 341, &c. Condition of a bond to charge that obligor, if a court of equity would not give 
indemnify a perfon from any legal profecution, is againlt relief? Indeed we fliould think, that as the courts of 
law and void. 1 Lutw. 667. And if a (heriff takes a law are now very liberal in their conftruftion of the 
bond as a reward for doing of a thing, it is void. 3 Salk. Common law, as founded on reafpn, and the univerfaj* 
yc Interlineation in aTxmd in,a place not material, immutable principles ofjuftice, the tearing off onenJf the 
Will not make the bond void 5 but if it be altered in a feals by accident might be pleaded in reply. 
part material, it thall be void. I Ncl/. f Abr. 391. And As to the pleading of performance, the defendant muft let 
a bond may be void by rafurc, b'c. As where the date, forth in what manner he hath performed it. Thus— 

He is rafed after delivery; which goes through the whole. In debt on a bond, with condition for performance of 
c hep 23. If the words in a bond at the end of the con- fcveral things, the defendant pleads quod conditio ejufdem 
diVioti That then this obligation to be void , are omitted, faSi nunquam infraBa fuit per fe ipfumftsc. and held an 
the condition will be void ; but not the obligation. 1 ill plea: becaufe, for laving the bond, it is neceffary for 
Bonds may liknvife be difcharged by aft of the party or by the defendant to fhew how he hath performed the ccndi- 

„ of law J ri°n * anc * l ^ s ^ ort P^ding was never admitted. 2 

* The acceptance of a new bond will not difeharee the I'm. i rf- . ......... 

old one as a judgment may. Hob . 68. One bond can- So if he had pleaded performavit omnia , it had been ill 5 
not be given in latisfaftion of another; but this is where for the particulars being exprefled in the condition, he 

j vcn jj y the obligor himfclf, for it may by others. 1 ought to plead to each particularly; but if the condition 
Mr.d 221. If a bond be to pay money at fuch a time, were for performance of covenants ip an indenture, per¬ 
mit is no plea for the obligor to fay he did pay it 5 he formance generally were a good plea. 1 Litv. 302, 
muft Ihcw at what time, or elfe it may be taken that the This mult be underftood where the covenants are fet forth, 
perfoimance was after the time limited. Nofs Max . 15. and appear to be all in the affirmative. For if fome are 
If a bond be of twenty years ftanding, and no demand be in the affirmative, fome in the negative , or any in the 
proved thereon, or good caufe of fo long forbearance disjunctive, the defendant ihould plead fpccially. 

Ihewn to the court, upon pleading folvit ad diem, it ftiall In debt on an obligation for payment of money, Uc. 
be intended paid. Mod. Ca. 22. Payment of money, the defendant pleads, that at the time and place paratus 
without acquittance, is an ill plea to aftion of debt upon fuit to pay the money, but that nobody was there to re- 

* bill • but ’tis otherwife upon a bond with con- ce;ve it; and held ill on a general demurrer, for want of 

<lition Dyer 25. an obtulit foivert, for the tender only is traverfable, not 

But by l An. c. 16. If an aftion of debt be brought on t he paratus. 3 Lev 104, * . . 

fmele bill or judgment, after money paid, fuch payment In debt on a bond with condition, the defendant plead# 
mav be pleaded in bar. So of a bond with a condition, a collateral plea, which is inefficient; the plaintiff de- 
upon payment of principal and intereft due by the con- murs, and hath judgment, without affigning a breach; for 
dition " though fuch payment was not ftriftly made ac- the defendant, by pleading a defective plea, by which he 
cording to the condition, yet it may be pleaded in bar. Ki! * nf the condition, fovea 

And it is further enafted by the faid ftatute, feB. 14. 

€t That if at any time, pending an aftion upon any fuch 
bond with a penalty, the defendant ftiall bring into court, 
where the action is depending, all principal money and 


would excufe his non-performance of the condition, faves 
the plaintiff the trouble of affigning a breach, and gives 
him advantage of putting himielf on the judgment of the 
court, whether the plea be good or not; but if the plain- 

.. „ . tiff had admitted the plea, and made a replication which 

imereftdue orTfuch bond, and "alfo all fuck cofts, as" have fhewed no caufe of aftion, it had been otherwife ; but if 
been expended in any fuit or fuits in law or equity upon the replication were idle, and the defendant demurred. 


1 expended in any fuit or fuits in law or equity upon 
iuch bond; the faid money fo brought in ftiall be deemed 
and taken to be in full fatisfaftion and difeharge of the 
faid bond ; and the court ftiall and may give judgment 
to difeharge every fuch defendant of and from the fame 

accordingly.” • , 

Bonds alfo, as hath been faid, may be dtfeharged by opera - 

U °lUr\lr al obligors are bound jointly and feverally, and 
the obligee make one of them his executor, it is a releaft* 

•f the debt, and the executor cannot fue the other oldi- 
8 Co. 136. I Salk. 300. And vide 1 Jou. 345. 

But though it be a releafe in law, in regard it is the 
proper aft of the obligee, yet the debt by this is not ab- 
tolutcly difeharged, but it remains affets in his hands, to 
pav both debts and legacies* Cro.Car. 373. 7 eh. 160. 

If a feme foie obligee take one of the obligors to huf- Salk. 138. 1 Lev. 55, 
band, this is faid to be a releafe in law of the debt being 317. 3 Lev. 17, 24, 
her own aft. 8 Co. 1 36. a. March. 128. 

If one obligor makes the executor of the ohligee his 
executor, and leaves affets, the debt is deemed fatisfied ; 
ibr he has power, by way of retainer, to ftitisfy the debt; 


yet the plaintiff Ihould have judgment, without afiiguing 
a breach. 1 Lev. 55, 84. 3 Lev. 17, 24. 

And in all cafes of debt on an obligation with condi¬ 
tion, (that of a bond to perform an award only excepted) 
if the defendants plead a fpecial matter, that admits and 
excufes a non-performance, the plaintiff need only anfwcr, 
and faliify the fpecial matter alledged ; for he that excufe# 
a non-performance admits it, and the plaintiff need not 
ihew that which the defendant hath fuppofed and admit¬ 
ted. Salk. 138. 

But if the defendant pleads a performance of the con¬ 
dition, though it be not well pleaded, the plaintiff in his 
replication muft flicw a breach; for then he has no caufe 
of aftion, unlefs he fhew it; and this difference will give 
the true reafon, and reconcile the following cafes. 1 
84, 226. 1 Saund. 102, 159, 

1 Vent. 114. Cro. Eliz. 320. 

Teh. 78. % 

In debt on a bond, the defendant may have fevera! 
pleas in bar; as if the ^iRtiff fue as executor, the de¬ 
fendant may plead the releafe of the teftator for part, and 


and neither he nor the adminiftrator de bonis non, &c. of for the reiidue the releafe of the plaintiff, fo he may 
the obligee can ever fue the furviving obligor. Hob. 10. plead payment as to part, and as to the reft an acquittance . 
But if two are bound jointly and feverally to A. and 1 Salk . 180. 


*the executor of one of them makes the obligee his cxecu 
tor, yet the cbligcc may fue the other obligor. 2 Lev. 

tw0 arc jointly and feverally bound in an obligation, 
and the obligee releafe to oye of them, both are dif¬ 
eharged. Co. Lit. 232 


In debt on an obligation the defendant cannot plead 
nihil debet, but muft deny the deed by pleading non ejl 
faBum ; for the feal of the party continuing, it muft be 
diffoived eo Lgamine quo ligatur. Hard. 332. Hob. 
218. £ 

In bonds to fave harmlefs, the defendant being profe- 


rhree were bound jointly and fcveially in an obliga- cutcd, is to plead non damnificatus, &c. 


non and an action was brought againlt one of .them, 
who’oleaded that the feal of one of the others was torn 
•IF, and the obligation cancelled 
againlt all. Upon dmurrtr it was adjudged, that the 
- 4 


The Healing of any bond or bill, t ’ 1 e. for money, be¬ 
ing the property of any one, made felony .as if offenders 
and therefore void had taken other goods of like value. See Stat . 2 Geo. z. 


See Benaltu 


Form 
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Form of a bond for payment of money. 

K KOW aH men by theft prefents, That I A. B» 
of the parijh, See. in the county, Sec. gen* 
tleman, am held andfirmly bound 'to C.' D. of So C. i> 
the county aforefaid, efquire, in one hundred pounds of 
good and lawful money of Great Britain, to he paid to 
• the faid C. D. or his certain attorney, his exeedtors, 

adminiftrators or affigns ; To which payment well 
and truly to he made, 1 hind myfelfi my heirs, exe¬ 
cutors and adminiftrators, firmly by theft prefents, 
fealtd with my feed: dated the fixtb day ofhAvf in 
the firfl year of the reign of our fovereign lordGeorge 
. the Third , by the grace of God, of Great Britain, 
Fratice,*iw<f Ireland, king, defender of the faith, 
See . and in the year of our Lord one thou/and Jensen 
hundred and fixty-one . 

The CdMrftion of thts obligation is fuch, That if the 
above bound A. B . his heirs, executors or adminiftrators do 
and (hall well and trply pay, or caufe to be paid unto the 
above named C. D. his executors, adminiftrators or affigns, 
the full fum of fifty-two pounds and ten lhillings of lawful 
money of Great Britain, on or before the fixth day of 
November next enfuing the date hereof; then thi* obligo* 
don to be void, or otherwife to be and remain in full force 
and virtue. Or it may be thuy That if the (aid A. B. 
Efc. do pay to the faid C. D. 5 c. jhe full fum of fifty 
pounds, with intereft for the fame after the rate of five 
pounds per centum per ann. (or with lawful intereft) on 
the day, (Ac. then, (Ac. and the laft is the beft form. 

4&onfcage, Is fiavery; and bondmen, in Domtfday , are 
called fervi, but rendered different from villani. — Et de 
toto tenemento, quod de ipfo tenet in bondagio infoca de Nor* 
tone cum pertin . Mon. Angl. 2. par. fbl. 609. Benda 
is faid to be a mafter of a family. See Naiivus. 

USonD'CcYUtntff, copyholders, and cuftotnary - tenants, 
.fometimes called bond-tenants. For according to Calthorpe 
on Copyholds, ci, 54* all thofe kinds of tenants agree in 
fubftanceand kind of tenure; all their lands being holden 
in one general kind, that is, by cuftom and continuance of 
time ; and the diverfity of their names doth not alter the 
nature of their tenure. Vide Black- Com . 2 V. 147, 
148. 

3 &Ott (0 non 9 motoentri 0 > A writ direaed to the (heriffs 
Bl London, (Ac. where a writ of error is brought, to charge 
them that the perfon againft whom judgment is obtained 
be not fuffered to remove his goods, till the error is tried 
and determined. Reg. Orig. 131. 

ttootft** By 25 Ben. 8. c. 15. No perfon (hall buy any 
printed books brought from beyond fea to fell the fame 
again, and no one lhall buy books by retail brought from 
beyond fea by any flranger. Likewifc the prices of books, 
cxceffively increafed, (hall be qualified by the king’s 
great officers. . 

By St at. 7 Ann. e . 14. fe&. 10. It any book (hall be 
talren, or otherwife loft out of any parochial library, any 
juftice may grant his warrant to fcarch for it $ and if it 
lhall be found, it (hall, by 6rder of fitch juftice, be re- 
ftored to the library. 

By 12 Geo. 2. c. 36. No perfon (hall import or fell 
books firft written and printed in this kingdom, and re¬ 
printed abroad, under the penalty of 5 1 . and double the 
value of every book fo im$o(fed or fold. 

( As to the right of an author to the books he compofes, 
vide Black. Com. % V * 405, (Ac. on literary property. 
And the cafe of Millar and Taylor in B. R. about Rafter 
term 9 Geo. 3. Determined, that the author, or his af- 
fignee hath perpetual property. 

From the feventh to the eleventh century books were 
very fcarce. To that was chiefly owing the univerfal ig¬ 
norance which prevailed* during that period. After the 
Saracens conquered Egypt in the feventh century, the 
communication with that country (as to Europe, (sc.) 
was almoft entirely broken oft? and the papyrias no longer 
in ufe. So that paper was ufed, and as the-price of that 
was high, books became extremely rare, and of great 
value. Vide Robert fin's Wftory of Charles the fifth, I V. 
*33* 234. And Murat. Jut. ltal. V. 3. p. 833. 


, the eleventh century the art of making paper was 
invented, the number of manuferipts was thereby in- 
crCafed, and the ftudy of the fciences greatly facilitated. 
Vide Robert fin's Hiftory of Charles the Fifth, l F. 235. 
(Ac. ^ 

3 B 00 ll Of IBatCO, A final! book, declaring the value of 
goods that pay cuftom of poundage. 12 Car. 2. c. 4. 
11 Geo . x. c. 7. 

HJoohfellers, And authors* of books, (Ac. Vide 
Printing. 

mtaotfltg, or IBotfng Co;n, Rent corn, anciently fo 
called. The tenants of the manor of Haddenkam in com . 
Bucks, formerly paid hooting corn to the prior of Rocbefter . 
Antiq. of Purveyance, fol. 418. It is thought to be fo 
called, as being paid by the tenants by way of bote, or boot, 
viz. as a compcnfation to the lord for .his making them 
leafes, (Ac. 

1 § 9 |&S§fnm, The tenure called bordlands. See Ordin. 
Juft. /tin. in infula de Jerfey. 

A cottage, from the Sax. hord, domus 
Cum 18 fervis, 16 viHants, xo hordis, (A 60 acris prati , 
(Ac. 

or UBojtibantri, Theft words often occur in 
Domefday , and fome think they mean boors, hulbandmcn, 
or cottagers. In the Domefday inquifition they werediftinft 
from the villani ; and feemed to be thofe of a lefs fervile 
condition, who had a hord or cottage, with a fmall parcel 
of land allowed to them, on condition they (hould lupply 
the lord with poultry and eggs, and other (mail provifions 
for his board or entertainment. Some derive the word 
bordarii from the old Gall, herds, the limits or extreme 
parts of any extent ; as the borders of a country, and the 
borderers inhabitants in thofe parts. — Dicuntur bordarii, 
w/ quod in tuguriis (qum cottagia meant) habitabant ; feu 
villarum limitibus, qstafi borderers. Spelm. 

^OtfkSMlfpeitp, Signifies a fmall toll, by cuftom paid 
to the lord of the town for ferting up boards, tables, 
booths, (Ac. in fairs and markets: is is derived frotn three 
Saxon words, brad, i* e. board, helm, in behalf of, and 
penning, a toll; which in the whole makes a toll for, or 
in behalf of hoards. 

The demefnea which lords keep in their 
hands for the maintenance of their hoard or table. Et 
dominicum quod quis hahet ad men/am fuam (A proprie , ficut 
fum bordlands, i. e. dominicum ad menfam. Bralt. lib. 4, 
trail. 3. c. 9. 

&0?*t0De, Was a fervicc required of tenants to carry 
timber out of the woods of the lord to his houfe: or it is 
faid to be the quantity of food or provifion, which the 
bordary, or bordman , paid for their lord-lands. The old 
Scots had the term of burd, and meet-burd for victuals 
and provifions ; and burden fack, for a lack full of pro- 
vender: from whence it is •probable came our burden. 

Utolfc&ertrice, A tenure of hord lands*, by which fome 
lands in the manor of Fulham in com. Mid. and eKewherc, 
are held of the biffiop of London, and the tenants do now 
pay fix-perce per acre in lieu of finding provifion, an¬ 
ciently for their lord’s board or table. Blount. 

borg-bryce, or burg-bryJj, (Sax.) A 
breach or violation of fur#ty-fhip, pledge-breach, or of 
mutual fidelity. 

3 & 0 ? 0 Ugb, (Fr. burg , Lat burgns. Sax, borhoej Signi¬ 
fies a corporate town, which is not a city; and alfo fuch a 
town or place as fends burgeffes to parliament, die number 
whereof you may find in Crump. Jurifd. ft 24. Verftegan 
faith, that burg, or burgh, whereof wc make our borough , 
metaphorically fignifies a town having a wall, or fome kind 
of inclufure about it: and ail places that in old time had 
among our auccftors the name of borough, were one way or 
other fenced or fortified. Lit. fist. 154. But (bmeumes 
it is ufed for villa infignior, or a country town of more 
than ordinary note, not walled. Linde wood upon the 
Provmcgal (et Jtngula de fmfikut) fays to this effeft. 
Aligns interfiretantur burgum ejft caftrnm, vel locum ubifunt 
crebra caftra, ml dieitur burg us ubi junt per limites habi- 
taculaplura confikutax' but he afterwards thus defines it: 
Burgus diet poteft villa quacunque, aha a civitate, in qua 
eft univtrfitas approbated A borough is a place of fafety, 
protection and privilege, according to Smner 5 and in the 

P p reign 
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reign of King Hen. z. burghs had fo great privilege*, tha 
if a bondman or* fervant remained in a borough a year and 
a day, he was by that refidcncc made a freeman. Gian 
dBllt. And why thefe were called fra burghs , and th< 
tradesmen in them free burgejfes, was from a freedom tc 
buy and fell, without difturbanee, exempt from toll, 
granted by charter: and' parliament boroughs are faid t< 
be either by charter, or towns holden of the king in an¬ 
cient demejne . Brady. It is conje&ured that borhoe o 
borough , was alfo formerly taken for thofc companies con 
filling of ten families, which were to b£ pledges for om 
another: and we are told by fome writers that it is a 
ftrr.et or row of houfes clofe to One another. Bra&. fib. 3 . 
trail . a. cap. 10. Lamb. Duty of Conft. p. 8. Vide 
Squire's Anglo Saxon Government, 236, 247, 251, 254, 
258, 262, 264. Trading boroughs were nrft farmed in 
the time of Alfred. Squire 247, 251. Vide alfo Black 
Cm. 1 V* 114. 2 V. 82. 

l&OfOligb Courts* Vide Courts, and Com. Dig. 2 V - 
496. & ante tsf pofi. 

^O|8Og^iIilf0| 0r®tttftdbewr, quafi borhoe edders, 
Are the fame officers with borough-heads, or head-boroughs ; 
who (according to Lambert) were the head men, or chief 
pledges of boroughs , chofen by the reft to fpeak and aft in 
their names in thofe things that concerned them. See 
ffeadhorough . Vide Black. Com. 1 V . 114, 356. 4 V . 
406. 

ttoiOttgfcCItgl 1 ft), (Sax. Borhoe Englife) Is a cuftomary 
defeent of lands, in fome ancient borbaghs, and copyholi ‘ 
manors, that eftates Pall defeend to the youngeft fon; or i 
the owner hath no iffue, to his ycftrhger brother, as in 
Edmunton, lAc. Kifeb. 102. It has been obferved, thai 
the original of this old caftom proceeded from the lord, 
Of certain lands hating the privilege to lie with their 
tenants wives the fifft riight after marriage; wherefore in 
time the tenants Obtained this caftom, on purports that 
their eldeft Ions (who might be their lord’s baftards) 
Pould be incapable to inherit their eftates. Prof. 3 Mod. 
kef. But the rCafoti Of the fcuftom of borough engtifh 
( Littleton fays) it becaufe the youngeft is prefumed it law 
to be leaft able to provide for himfelf. Lit. 165. This 
cuftom goes with the land, and guides the defeent to the 
yoangeft fon, although there be a devife to the contrary. 
2 Lev. 138, If a man foiled in fee of lands in borough 
engtifh, make a feoffment to the ufe of hhnfelf and the 
heirs male of his body, according to the courfo of the 
Common law ; and afterwards die feifed, having iffue 
two fons« the youngeft fon fhall have the lands by virtue 
of the cuftom, notwithftanding the feoffment. Dyer 170. 

If a copyhold in borough englifh be ftirrendered to the 
nfe of a perfon and his heirs, the right will defeend to the 
youngeft fon according to the cuftom. 1 Mod. 102. 
And a youngeft fon fhall inherit an eftate in tail in borough 
englifh. Hoy 106. But an heir at Common law ihall 
take advantage of a condition annexed to borough englifh 
land; though the youngeft (bn ihall be inticled to all 
aftions in right of the land, &t. 1 Nelf. Abr . 396. 

And the eldeft (bn ihall have tithes arifing out of land 
borough englifh 3 for tithes of common right are not in¬ 
heritances dependable to an Heir, but come in fucceffion 
from one clergyman to another. Ibid. 347. Borough 
englifh land being dependable to the youngeft fon, it a 
younger fon dies without iffue male leaving a daughter, 
fuch daughter pall inherit jure nprafentationis. 1 Salk. 
243. It hath been adjudged, where a man hath Pveral 
brothers, the youngeft may inherit lands in borough 
englifh; yet it is faid where a cuftom is that land Pall go 
to the youngeft fon, it doth not give it to the youngeft 
uncle, for cuftoms fhall be taken ftriftly $ and thofe which 
fix and order the defeents of inheritance, can be altered 
only by parliament.. Dyer 179. 4 Leon. 384. Jenk. 
Cent. 220. 

By the cuftom of boYough engliP, the widow Pall 
have the whole of her huPandas lands in dower, which is 
called her free-bench; and this is given to her the better 
to provide for the younger children, with the care of 
whom Pe is intrufted. Co. Lit . 33, 111. F. N. B. 
150. Mo. pi. J 66. Vide Black. Cm. t V. 73. 2 
^83. * 
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3&0;0Ugfr demfabh. As before the fintutes of 

32 id 34 Hen. 8. No lands were devifable at the Common 
law, but in ancient baronies; fo at the making of the fta* 
ttfte of ABm Burnet, x 1 Ed. 1. c. 1. it was doubted whe¬ 
ther goods were devifable but in ancient boroughs: for by 
the writ do tufienabili parte bonorum , anciently the goods 
of a man were partible between his wife and children. 
By the Common law, lands could not be deviled from she 
heir; and here it Perns as if goods were alfo not de¬ 
vifable from the wiP and children, before the ftatute x 1 
Ed. i* ft s. 

ftftOftbjTMh, i. It. Country people, from the P>. boure, 
fioecus 9 becauft they covered their heads with fuch fluffs. 
Blount. < 

ftfogtoMlff, A man borrows money;*" eorh. Or fuch 
thing Of another; he may not expeft the fame again, but 
the like, or fo much: but if one lend me a horp, &c. he 
xnuft have the fame reftored. If a thing be ufed to any 
other end or purpop than that for which it was borrowed, 
the party may have his a&ion on the cafe for it, though 
the thing be never the worfe;. and if what is borrowed be 
loft, although it be not by any negligence of mine, as if 
I be robbed of it; or where the thing is impaired or de~ 
ftroyed by my oegteft, admitting that I pat U to no- more 
fervice than that for which borrowed, I meft make it 
good: fo where I borrow a horfe, and put him in an old 
rotten keep ready to foil which foils on and kills him,, 

1 muffi anfwer for the horft. But if fuch goods borrowed 

perip by the aft of God in the right life of them; at 
where I put the horfe, tile, in a ftrong hoofs, and it fall 
and kill him, or it dies by diftafe, or by default of the 
owner, I pall not be charged. Co . Lit. 89. 29 AJf. 28. 

2 N. f< il. Vide Black. Com. 2 V. 434. 

Ifofcagt, (bofiagium) Is that food which wood and 
trees yiekt to cattle; as maft, &e. from theltal. befco. 
fihsa : but Mamueod obPrves, te be quit do hofiagio, is to 
be difeharged of paying any duty of wiad-foll wood in the 
foreft. 

Hftoftarfa, Wood houfes from bofius ; or ox houfes from. 
bos. — * lit ipfipeffhm domes til bofearia fatis competently 
adificare. Mon. Angl. tom. %. fol. 302. 

IfiafcMF, An ancient word ufed in our law, fignifying 
all manner of wood : the Italians make ufe offers in the 
/ame fenfe ; as the French do hois. * Bofcus is divided into 
high-wood or timber, hautbois , and coppice or under¬ 
woods, fish-hois : but the high-wood is properly called 
faltus 3 and in Piet a we read it maeremum. — Cum uxU 
Cirefta de mortuo bofee. Pat. xo H. 6. 

tfo&ftntm, A certain ruftical pipe, mentioned in an¬ 
cient tenures. By inquifitioa after the death of Laurence 
Haftings , earl of Pembroke, 22 E. 3. the manor of A/ton 
Cant low in com . Warms, is returned to be held of the king 
in capito by thefe words: £%*od qutdem manerium per fe te- 
netur de domino t ege in capite per femsitinm in*vtnitndi mum 
honnnem peditem, cum qttedam area fine corda , cum uue bo- 
iinno fine cappa , &c., Ex Record. Tur. Lond. 

JMtar, An ox ftall. This word occurs in Mat. Pyrifi 
anno 1234. And in Ingulpbus.—Fecit turn horrta , boftana, 
ovilia, titc. 

flftote, (Sax.) Signifies a recommence, fariifaftion or 
amends: hence comes manbote , compensation, or amends 
for a man (lain, te c. In king Ina* s laws is declared what 
rate was ordained for expiation of this offence, according to 
the quality of the perfon i}ain. Lamb. cap. 99. From 
hence likewife we have our qpi&non phrafe, to-boot, i. e. 
compenfathnis gratia. There are bcufe-bote, plough-bote* 
tile, privileges to tenants in cutting of wood, tAc. Fide 
thofe words, and Skene vtrbo Bote. Vide Black. Com . 2 
r. 33 . 

tfoteitffi, fine rtmedie . In the charter of H. 1. to 
The. archbxPop of York, it is faid, that no judgment or 
fum of money Pall acquit htm that commits mcrilege t 
but he is in EngUjh called hotelefs, min. without emenda¬ 
tion. Lib. Alms penes Cap* de Suthnet. Int. Flat. Trin. 
12 Ed. 2. Ebor. i.8. We retain the word foil in common 
peech; as it is bootkfs to kt tempt fuch a thing; that is, 
it Is in vain to attempt it. 

ttottilaria, A buttery or cellar, in which the butts and 
bottles of wine, and other liquor# are repofited.——• 

Veesiet 
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Veniet ad palatium regis, H ihit in botellarlum, H emtrabet 
a quocunq%e vajs in did* Dotcllariq. invent*, vinum quantum 
viderit nece/farium pro fadttra uniat ptchsri claretti. Anno 
31 Ed, 1. 

Hftotfoa, A booth, flail, or {landing in a fair or market* 

- —£t duas menfuras liberal ad bo thus fuat focitndas* 

Mon. Ang. 2 par. iol. 132. 

U&otljagium, Boa huge, or cuilomstry dues paid to Hie 
lord of the manor or foil, for the pitching and Handing 
of booths in fairs or markets.-—•— Picagium, ftallagittm * 
bothagium H tollagtum, <j c. de novo mercato infra villam 
Je Burceltor, Ctm. Oxon. Paroeb . Antiq. p. 680. 

l&Gtljua, or buthna* feenis to be a park where cattle 
ar& inclofed ant fed. Hedor Battim* lib. 7. cap. 125* 
BotleadTTitSS tfgnilics a barony, lordfhip, He. Skene, 
2 & 0 fstev Of it* ftfug, f pincerna regis) Is an officer 
that provides the King’s wines, who (according to Fleta) 
may by virtue of his office take out of every fhip laden 
with fale wines, Umm dolium eligere in prora navis adopus 
regis* l aLud in puppe , et pro qnalibet pecu reddere tarn- 
turn 20 /olid, mercato ri^ Si autem plura inde habere vclusrit, 
lent lice it* dum tauten tretium fide dignorum judicio pro 
rege apponatur . Fleta lib. 2. cap. 21. This officer lhall 
not take more wine than he is commanded, of which 
notice ilia 11 be given by the fteveard of the King's houfo, 
tsc. on pain of forfeiting double damages to the party 
grieved ; and alio to be imprifoged and ranfomed at the 
pleafttre of the King. St at. 25 Ed* 3, cap. 21. 45 Ed* 

3 * c - y 

Ol&ottomrv, (farms mmticnm } Is when the mailer of a 
fhip borrows money upon the keel or bottom of his fliip, 
and binds the fhip itfelf 5 that if the money be not paid 
by the day affigned, the Creditor lhall have the mip. 
But it is generally where a perfon lends money ts a 
merchant, who wants it to traffick, and 14 to be paid a 
greater fum at the return of the fhip, landing to the 
hazard of the voyage; in regard to which, though the 
intereft be greater than five per Cent . or what k allowed 
by law, it is not ufury. For money lent to Teak allowed 
s, larger intereft than money advanced on land, by rea- 
* fon it is furnifhed at the hazard of the lender, and if the 
fhip perifhes, the lender fhares in the lofs; fo that there 
is 110 real fccurity, as in cafe of lands, tic. And the 
greater the danger is, the greater may be the profit amen¬ 
ably required for the money advanced. Lex Mercat. 122. 

Money lent on bottomry is either on the base fhip (the 
uffial way) or upon the perfon of the borrower, and 
Sometimes upon both: the firft is where a man takes up 
money, and obliges himfetf, that if fuch a fhip (hall arrive 
at fuch a port* then to repay perhaps in long voyages 
near double the fum lent; but if the fhip happens to 
xnifearry, then nothing. But when money is tent at in¬ 
tereft, it is delivered at the peril of the borrower, and 
the profit of this is merely the price of the loan; where* 
the profit of the other, is a reward for the danger and 
adventure of the fea, which the lender takes upon him 
felf, and makes the intereft lawful. Sek Laves 206, 207 
Then there is u/ura marina* joining the advanced money, 
and the danger of the fea togetherj and this Is obligator) 
fometimes to the borrower's fhip, goods and perfon 
Where bonds or bills of bottomry are foaled, and the mo 
ney is paid, if the fhip receives injury by (farm, fire, He 
before the beginning of the voyage, then the perfon bor 
rowing only runs the hazard, unlefs it be otheiwife pro¬ 
vided ; as that if the fhip Thau not arrive at fuch a place, 
at fuch a time, He* there the , contra# has its beginning 
from the time of the fenlittg: but if thboendition be, 
that if fuch a fhip lhall fail front London to any port abroad, 
and (hall not arrive there, He* then, He. there the con¬ 
tingency hath not its beginning dll the departure. 

A mailer of a fhip may not tike up money ®a bottomry, 
in places where hxs owners refide, except he be a part 
owner, and then he may only take up fo much as his part 
will anfwer fa,’the fhip; for if he exceeds that, his own 
eftate is liable to moke fadsfa&ion; but when a mafterir 
in a ftrauge country, where thfcre ate »0 owners, nor an) 
goods of theirs, nor of hit own; and for want of money 
he cannot perform his voyage, there he may take up mo 
ney upon bottomry* and all the owners arc chargeable 
thereto; but this as underftood where money cannot b 
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procured by exchange; or any other means i and in the 
irft cafe,, the owners are liable by their vefTel, though not 
n their perfons; but they have their remedy againil the 
mafter of the fhip. Leg. Ohron , L 4. Vido Malloy* b. 2. 

ti. II- Some maftejs of Chips who had infured or 
aken up money upon bottomry to a greater value than 
heir adventure; having made it a practice to caft away 
nd deftroy the Oiips under t^eir charge; by Stat. to' 
Cor. 2. c. 6. it is made felony, and the offenders (kali 
ufiKfcr deaths 

By the Stat* x qpGeo. 2. c. 371 every fum lent on bow 
tomree or at xefpondentia upon any iiibje&s ihips to or 
rom the Baft Indies* lhall be Tent only on the fhip; or the 
merchandise laden on board her, and. fo cxpmffed in the 
condition of the bond, and the benefit of falvage lhall be 
allowed to the lender, who alone fhaii have ssighyt to make 
aiforance on the money lent. And no borrower of mo¬ 
ney, on bottomree or at refpondentia as afoiefoid, fhaii 
recover more on any aflunmce than the value of his in¬ 
tereft; exclufive of the money borrowed. And if the 
value of lus intereft doth not amount to the money borrow¬ 
ed!, he lhall be rerpon&ble to. the lender for the furplus, 
notwithftanding the fhip and merchandife be totally (oft. 

By 19 Geo. 2. £.32. obligees in bottomree bonds are 
admitted to claim; and after the lofs or contingency foal], 
have happened, to prove their debts, in cafos of bankruptcy, 
in like manner as if the lofs or contingency had happened 
before the time of the ifluiug of the commiffion of bank¬ 
ruptcy againft the obligor. 

The defendant bad lent 300/. on bottomry bond, 
and afterwards in fared 450/. on that fhip with the plain¬ 
tiff for fix guineas per sent, premium, as interefted for 
money lent, He. The fhip outlived the time at which 
the money was payable, and afterwards was loft in the 
Raft Indies. The defendant recovered the money on the 
bottomry bond, and afterwards foed the infurersupon 
their policy, who brought their biU to be relieved, for 
that the money infured by the policy was the money lent 
upon the bottomry, and that the defendant was no other* 
wife interefted in the fhip; and that the money being 
paid, no ofe ought to be made of the policy. The 
court decreed the policy to be delivered up. 2 Eq. Ab . 
371. frin, 1692. Goddaut and Garret, $. C. 2 Venn. 269. 
where it is held, that a perfon having no intereft but 
his bottomry bond, cannot infure 5 and that a perfon who 
has no intereft iq the fhip or cargo cannot infure, though 
the policy was interefted or not; but insurances are 
for the benefit of traders only, not that others uncon¬ 
cerned ftiould make unreafonable gain. 

As to the forms of a bill of bottomry* and of a bottomry 
bond, He. they are printed and fold by the Stationers. 

Vide farther as to bottomry* Black. Com . 2 V. 458. 

Btafelta fetVSi As much land as one ox can plough* 
-—.1 Cujus fingulte bovatae font quindecim acra terra. Mon. 
Angl. par. 3. fol. 91. See Oxgang. 

VOUffc Of COUtt, Commonly called budge of court* 
was a certain allowance of provifion from the King, to his 
knights and fervants, that attended him in any military 
expedition. The French avoir bouebe a court* is to have 
an allowance at court, of eneat and drink: from bomebe* 
a mouth. But fometimes it extended only to bread, beer, 
and wine. And this was anciently in ufejts well in the 
houfes of noblemen, as in the King's court, as appears by 
the following indenture.— Cefte indenture fait parentrt lui 
nobles bommes MonfUur Tho. Beauchamp, Counts de War¬ 
wick, dune part* & Moufisur Johan. Ruflel de Strcngcfham 
Chevalier* de mitre part* tefmoigne que It dit Johan, eft , 

Et averts pur la pees • &V. bouche au court pur lui mr/me, 
iAc. DonUe a noftre cbaftel de Warwich le 29 jour del mys 
de March* fad'd* regns le toy Richard l* Jecendpuis le ccn- 
qneft* He. 

aftotorinm, or boveria* An ox-boufe:- Leca ubifta - 

bulantur &0«es, Glejfc in 1 o Script. And in the Momftscon* 
Adfemtndnm dbi bovem» fuat H alias demos uftbus Htcqjja- 
Mas* He. Moo* Angl. pfir. a. fol. 210. 

IBcbettflO, A young fleer or caftrated bullock. Unus 
bovcttui mu, fMfnr bovi culmfmi**- Antiq. 

?• *87. .. . . . 

An heifer, or young cow, which in the 
eaft riding of Ttrijkirt it called'* wifi, or why. ^ ^ 
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t&Ottgb of a Cree, Seifin of land given by it, to hold 
of the donor, in capite, Madox's Exchequer, i V. 62. 

3 & 0 IU 10 , or boundary , (bunda) The utmoft limits of 

land, whereby the fame is known and afccrtained- 

Secundum met as, meras , bundas, (A marcbias forefta. 18 
Ed. 3. Itin. Pick. fol. 6. See 4 Inft. 318. 

aBoun*.»amflfe, Are fheriffs officers, for executing of 
proccfs. The fheriffs b^ng anfwerable for their mifde- 
meanors, the bailiffs are ufually bound in a bond, for 
the due execution of their office, and thence are called 
bound-bailiffs , which the common people have corrupted 
into a much more homely appellation. Black, Com. 1 V. 
345 * 6. 

bounties on ti£ft>0?tatfon. Vide Black. Com. 1 V. 
3 * 5 * 

ttotmtj? Of $X. Snne, for maintaining poor clergy¬ 
men. St at. 2 (A 3 Ann. c. 11. Vide 1 Geo. 1. c. 10. See 
alfo 5 Ann. c* 24. 6 Ann. c. 27. See Firjl Fruits. 

H&oin-ftcarer, An under officer of the foreft , whofe of¬ 
fice is to overiee, and true inquifition make, as well of 
fworn men as unfworn in every bailiwick of the fared j 
and of ail manner of trefpafTes done, either to vert or 
venifan, and caufe them to be prefcnted, without any 
concealment in the next court of attachment, (Ac. Crompt . 
Jurif fol. 201. 

KbotOperO. One of the ancient companies of the city 
of London. A bowyer dwelling in London , was to have 
always ready fifty bows of elm, witch-hade, or alh, well 
made and wrought, on pain of ioj. for every bow want¬ 
ing ; and to fell them at certain prices, under the penalty 
cf 40 s. St at. 8 Eliz. c. io. And parents and maders 
were to provide for their fans and fervants, a bow and 
two JhaftSy and caufe them to exercifc (hooting, on pain 
of 6 s. and 8 d. c c. by our ancient datutes. 12 Ed. 4. 
33 8- 

Hounds, or rather beagles of the fmaller 

and flower kind- Rex conftituit J. L. magiftrum canwn 

fmrum •vocatorum bracelets, (Ac, Pat. 1 Rich. 2. p. 2. 
to. 1. 

HPiartnariutf, (Fr. braconnter) A huntfman, or mader 

of the hounds.- Rex mandat baronibus quod allocent 

Rob. de Chad worth <vicecom. Lincoln. ivis. >utid. quos per 
praceptum regis liberavit Johan, de Bel love mo pro putura 
feptem leporariorum (A tnuni falconum lanerar. (A pro 
qjadiis uni us bracenarii a die, (Ac. ufque , (Ac. prox. fequtn* 
utroque die computato, -viz. pro putura cujuJLbet leporarii (A 
fahon'u i d. nb. (A pro vadiispreedi&i bracenarii per diem 
lid. Anno 26 Eu. 1. Rot. 10. in Dorfa. 

UBinC tU0.» A hound: bracbetus is in Fr. bracket , braco 
terns Jugax, indvgator leporum : fa a braco was properly 
the large fleet hound; and bracbetus, the fmaller hound; 

and brachett the bitch in that kind.- Concedo ess duos 

kporarios i 5 quatuor bracetos ad leporem capiendum. Mo¬ 
nadic. Ang. Tom. 2. pag. 283. k _ ■ 

Dfcaciituin, A brewing: the whole quantity of ale 
brewed at one time, for which tolfeftor was paid in fame 
manors. Bracina a lircw-houfe. MS. penes Will. Dug- 
dale, ofr. 

daubing in the hand , or face, a punifhment infli&ed 
by law far various offences, is by burning, with a hot 
iron, after the offender hath been allowed clergy. Vide 
Black. Com. 4 V. 360, 370. 

^tyatiDp, A liquor made chiefly in Francs, and ex¬ 
tracted from the fees of wine. In the Stat . 20 Car. 2. 
cap. 1. upon an argument in the Exchequer Anno 1668. 
whether brandy were a ftrong water or fpirit , it was re- 
folved to be a fpirit: but in the year 1669, by a grand 
committee of the whole Houfe of Commons, it was voted 
t<^be a ft rong-water perfectly made. See the Stat. 22 Car. 

2. cap. 4? In lieu of cuflom duties, granted by 7 (A 8 W. 

3. on brandy imported from Frame , there (hall be paid by 
the importer for every gallon of iingle proof 1 s. and 
double proof zs. (Ac. by Stat. 6 Geo. 2. c . 27. See 
farther for the duties on brandy, 33 Geo . 2. c. 9. and 2 
Geo. 2. c. 5. And for offences in running brandy, fee 
Cuftom. 

fl&jafltilrt, Signifies malt: in the ancient datutes brafia- 
tor is taken for a brewer, from the Fr. braffeur ; and at 
this day is ufed far a malfter or malt-maker. It was re- 
folved 18 Ed. 2. Quod njenditio bralii non eft venditio *viftva- 
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I Hum , nee debet puniri ficut wnditia pants, wni 6 f cemifi*, 
(A bujufmodi, contra formant ftatuti. To make zn# 2 t was a 

fervice paid by fame tenants to their lords.- In ma- 

nerio de Pidington quilibet wrgatarius praparabit domino 
unum quarterium braiii per annum , ft deminus imvenet boj- 
w ad ftecandum. Paroch. Antiq. p. 496. 

S|8f0* Is to be fold in open fa^rs and markets, or 
in the owners houfes, on pain of 10/. and to be worked 
according to the goodnefs of metal wrought in London, or 
(hall be forfeited : alfb fearchers of brafs and pewter are 
to be appointed in every city and borough by head 
officers,, and in counties by juftices of peace, (Ac. and in 
default thereof, any other perlbn fkilful in that royflery, 
by overlight of the head officer, may taQc uppn him 
fearch of defective brafs , to be forfeited, \ 5 cfElat. ip H. 
7 . c. 6 . Brafs and pewter, bell-metal, (Ac. fhall not be 
fent out of the kingdom, on pain of forfeiting double 
value, (Ac. 33 Hen. 8 . r. 7. 2 Car 3 Ed. 6 . c . 37. * 

Of Clofe, Every unwarrantable entry o 1 ano¬ 
ther's foil, the law calls a trefpafs, by breaking bis clofe , 
the words of the writ of trefpals. B^ack. Com. % V , 209. 

3 $£cach of Covenant, The not performing of any 
covenant, exprefied or implied in a deed, or the doing 
an aft, which the party covenanted not to do. Vide 
Black. Com. 2 V. 155, 6. Vide poft , Breach of Prom ife. 

flfycacb Of 3 Dtltp, The not executing any office, em¬ 
ployment, or truft, (Ac. in a due and legal manner. Vide 
Black. Com. 3 V. 163, 4. 

Hbjeacfy Of l^eace, Offences againft the hublU peace , 
are either fuch as are an aBual breach of the peace, or 
conftni&ively fo, by aiding to make others bieak it. 
Vide Black. Com. 4 V. 142, (Ac. 

Breach of the jvaco lev erely amerced in former tLnes. 
Madox's Ex. l V. 557. 

H&;ea(b of fdouua, Fhe breaking any pound or ]ilace 
where cattle or goods diftrained arc depofited, to iincue 
fuch dill refs. Vide Black. Com. 3 V. 146. 

Ubjeacb of |dMfo». Breach oi prifrn, bv the offender 
himfelf, when committed far any caufe, -was fdwy at the^ 
Common Lw. 1 Hal. jP. C. 607. So was lonjpiring to 
break it. Bra&. 1 . 3. c. 9. But this fever;ty is miti¬ 
gated by the ftatute de frangentibus prijonam. 1 Ed. 2. 
which fee. To break prifon, when lawfully committed 
for treafon or felony, remains ftill felony at the Common 
law : if on any inferior charge, *tis itill punifhable, as an 
high mifdemcahor, by fine and imprifonment. 2 Ha uk 
P. C. 128 .. •’ > 

«?eacb Of Idjomffe, (wolatio ftdei) A breaking.or 
violating a man's word. And breach fignifies where a 
perfon commits any breach of the condition of a bond, or 
his covenant, fife, entered into, on aflion upon which 
the breach muft be afligned. In debt on bond, condi¬ 
tioned to give account of goods, (Ac. a breach mud be 
alledged, or the plaintiff will have no caufe of a&ion. 
i Sound. 102. And when a breach is afligned it muft not 
be general, but muft be particular; as in a&ion of cove¬ 
nant for not repairing of houfes, the breach ought to be 
afligned particularly, what i§ the want of reparation. If 
one covenant he was feifed, and breach is afligned that he 
was not feifed, it muft be fet forth who is feifed, (Ac. Cro . 
Jac. 369. But on mutual promife for one to do an r,t\ 
and in confederation thereof another to do ‘fame aft, as to 
fell goods, (Ac. m for fo much money, a general breach that 
the defendant hath not performed his part, is well afli&n- 
ed. $Lev. 319. 1 . S 

If the condition of a bond confifh of feveral parts, the 
defendant in pleading is to fhew that he hath performed 
the feveral matters contained in the condition ; but 
where a covenant confith of feveral parts in the affirma¬ 
tive, performance generally is a good plea. Sid. 21c. In 
cafe of bond for performance of an award, if the defend¬ 
ant pleads any matter by which he admits a non-per- 
formance, and excufes it, the plaintiff in his replication 
muft fhew the award, and affign the breach, that the court 
may fee an .award was made, and judge whether it was 
gdod # or not; for if it fhould be of a void part thereof, it 
need not be performed. 1 Salk. 138. 

Breaches afligned ought to be according to the very 
words of the condition or covenant; when they may be 
well enough though too general, t Lutw. 326. Where 

a thinz 
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a thing is to be done by j. perfon or his afligns, the 
bnach is to be that it was done neither by the one nor the 
other, 5 Mod. 133. If a perfon is to tender a convey¬ 
ance, tsM to another, his heirs or afligns, breach aligned 
that the defendant did not tender a conveyance to the 
plaintiff, without the words his heirs or afligns, is good : 
but if the tender be to be made by another man, bis 
heirs, &V. and not to him, it is otherwife. 1 Salk. 

J 39 * 

Wiere a leffce for years is to leave all the timber on 
-the land, which was growing there at the time of the 
leafe, and he cut down any trees, though he leaves the 
timber on the land at the end of his leafe, this is a 
breach of covenant: for in contra&s the intention of 
parties is chicfly-to be confidered. Raym. 464. If lands 
1 y qygptld out of a leafe, and a perfon is dis¬ 
turbed in enjoying them by the leffee, this is no breach 
of covenant} though it is faid it might be otherwife if 
a way, common, be. be excepted. ,Moor 553. A per¬ 
fon brings an aftion for a covenant broken, he ought to 
affign the breach of it in fuch a manner, that the defen¬ 
dant may take an iffue. 1 hill Abr. 240. If feveral 
breaches are affigned, and the defendant demurs upon the 
whole declaration, the plaintiff fhall have judgment for 
all that arc well affigned, for they arc as feveral actions, 
Cr. Jac. 557. Where a declaration afligns no particular 
breach of covenant, it is cured by verdift, though ilj 
upon demurrer. 1 Vent. 114, 126. < ... 

Formerly a plaintiff could affign but one breach in 
aftion of debt upon a bond for performance of covenants, 
though feveral things were broken ; for one breach being 
' proved, was a forfeiture of the bond: but in action of 
covenant, as many breaches might be affigned as the 
plaintiff would, becaufe the plaintiff might have a par- 
ticular damage upon each covenant broken; and a feveral 
iffue muff be taken upon every breach . 1 Ntlfi Abr. 406. 
And now by ftatute, in adion on bond for performance 
' of covenants, the plaintiff may affign as many breathes as 
be pleafes/and the juy Shall affefs damages and cofls for 
^A,»IrW t0 broken. Seat, 8^9 
w 3* cap. loT/Cnd where judgment fhall be given for 
the plaintiff in fuch adion on a demurrer, Nil dieit 9 &c. 
be may fuggeft on the roll as many breaches as he thinks 
fit; upon which a writ of enquiry /hall go, fcV. And if 
before execution executed, the defendant brings the cofls 
■nd damag es into court, execution fhall be ftayed; and 
the plaintiff (hall acknowledge fittisfaftion, if *e execu¬ 
tion be executed : but the judgment (hall Hill Hand as a 
feeurity to anfwei the future breach of any covenant in 
the deed; for which the plaintiff or his executors, ife. 
may have a Mr, facia, upon fuch judgment againlt the 
defendant. Stat. ibid. And fee *0lrt, COIttitlOtl, and 

^ SgltalnitlD «tct, The aflieeof bread, beer, and ah, 
frf c is granted to the Lord Mayor of London and other 
corporations: bakers, (St. not obferving the aflife to be 
fet in the piUory. Slat. 51 H. 3. St. 1. ird. Sift*. & 
r, H. 3. St. 6. Vide 2 fjr 3 Ed. 6 . c. 15. 

The affife of bread is regulated, by 8 Ann. c . 18. and 
1 Geo. i. c. *6. The 3 Geo. 2. c. 10. inflifla a penalty 
on felling ata higher price than w fet by the Lord Mayor, 
By the 22 Geo . 2. c . 460 bakers marks are to be fet on 
their bread. But fee 3 * &*• 2 - *'* 9 - containing new 
regulations concerning the affize of bread, and to pre 
vent adulteration. And fee, farther 32 Qfo. 2. c. 18 
how penalties not appropriajeddjy 31 Geo. 2. t. *9. lhsl 
be diftributed. And lalUy ifce 3 Geo. 3. e. 6. and 11 
wherein there are farther regulations concerning *he affift 
of bread, and for preventing the adulteration thereof. 

Mm* Of threat, or Cfltt, (fam, triueij ,Is bread 
mentioned in the ftatute ti Am, 3. of affife of bead and 
.i e . wherein are particularised •wajtei bread, coektt bread, 
and' bread of treet, which anfwer to the three forts of b?e«l 
now in ufe, called white, wheaten, and houlfc-hold bread- 
In religious houfea they heretofore diftmguilhed bread b) 

* thefe feveral names, fani, arm £ erorm, fame rnyeatuaht, 
tarns p*eror»m, tit fame famulorw Antm. Not. 

* «/ecca, (from the Fr. treebe) A breach or decay. In 
feme ancient deeds there have been covenants for repair¬ 
ing mro, (S breccas, porta, £sf Mata, Ik—-D e brt*a 
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afum inter Woolwich & Greenwich fupervidend L Pat. id 
Ric. 2. A duty of 3 d. per ton on flapping was granted 
for amending and flopping of Dagenham breach 9 by Stat* 
12 Ann. c. 17. 

flfycDe, A word ufed by B radon for broad; as too 
large and too brede, is proverbially too long and too broad. 
Brad. lib. 3. tral1. 2. c. 15. There is alfo a Sax. word 
rede fignifying deceit. Leg. Carnt. c. 44. 

Hff^DtDftC, (Sax. bread and white) A fine or penalty 
impofed for defaults in the affife of bread: to be exempt 
*1*001 which, was a fpecial privilege granted to the tenants 
>f the honour of Wallingford by Kmg Hen. 2. Paroch . 
Antiq . 114. # 

In Ireland the judges and lawyers were an- 
riently Ailed brehons j and thereupon the Irtjh law called 
the brekon law. 4 In ft. 358. Vide Edm. Spencer's ilate 
of Ireland, p. 1513. edit. Hughes. In a parliament held 
Lt Kilkenny , 40 Ed. 3. under Lionel Duke of Clarence , the 
:hen Lieutenant of Ireland , the brekon law was formally 
abolilhed. Black . Com. 1 V. 100. 

Hfycifna, Weather-flieep. —— Concede deo & monaebit 
30 breiflMS!fingulis annis. Mon.Angl. tom. 1. cap. 406, 
2 Bjcnagium, A payment in bran, which tenants anci¬ 
ently made to feed their lords hounds. I'lount . 

topfc, or 3 $?etO(fc, The law of the marches of 
Wales, in practice among the ancient Britos. — Ego 
Henricns de Penebrugge dedi omnibus likris burgenfibus 
mess burgi met de Penebrugge manes libertates L- lit’eras ton* 
fuetudines fecundum legem de Bretoyfe, c c. Pat. fine dat. 
Here legem de Bretoyfe is faid to iignify legem marchta - 
rum } for Penebrugge. now called Pmbridge , is a town in 
Herefordjbirt which borders upon Wales. 

VJtbe, Is any writ by which a man is fummened or 
attached to anfwer in adion, or whereby any thing is 
commanded to be done in the King’s courts, in order to 
juftice, £2fr. It is called breve from the brevity of it; 
and is dire&ed either to the chancellor, judges, fneriffs, or 
other officers % the various forms of it you may fee in the 
regifler.—Breve, quia breviter paucis verbss intention 
mm proferentis exfonit & explanat, t£c. Brad, lib . 5. 
Trad. 5. cap. 17. See Skene de verb. Breve. Vide Writ* 
Wietoe petquiYCre, To purchafe a writ or licence of 
trial, in the King’s courts, by the plaintiff, qut breve 
ptrquifivit; and hence comes the ufage of paying 6 s. 8 d* 
fine to the King, where the debt is 40/. ana of 10 s. 
where the debt is tool. &c. in fuits and trials for money 
due upon bond, 

be IBcitO, A writ of right, or licence for a 
perfon ejeded out of an eftate, to fuc for the poffeffion of 
it when detained from him. Vide Redo. 

teflata* ’Tis mentioned by the feodal writers. 
Vide Feud. 1 . 1. 64. Our modern deeds are in reality 
nothing more than an improvement or amplification of 
the brevia t eft at a. Black. Com. 2 V. 307. 

#}tbsbua % IBotuliS Wheranttc, A writ or mandate 
to a flicriff to deliver unto his fucceffor the county, and 
the appurtenances, with the rolls, briefs, remembrances, 
and all other things belonging to that office, Reg. Orig. 
fob 295. 

fejettertf, Are to put their drink in veffels mark’d by 
a cooper, or forfeit 3/. \d. a barrel; and not felling it; 
at rcafonable rates, appointed by juftices of peace, incur a 
forfeiture of 6 s. for every barrel, kilderkin 3 s. 4 d. 
by Stat. 23 H. 8. cap. 4. And brewers are to make an 
entry at the excife office once a week for liquors brewed, 
under penalties, iAc. 12 Car . 2, c.z 4, 15 Car. a. 

c. 30. 7^8 W. 3. If brewers mix any fugar, mo- 

loffes, 6V. in brewing beer ot ale, they (hall forfeit 
20/. S/at . l Ann. cap. 3. See 2 & 3 Ed. 6. c. 15* 1 

Will. 1$ M.'C. 24. 10 & II Will. c. 21. 9. Ann. c. 12. 

12 Ann • Stest. I. c. 2. See Exctfe, • 9 

tfWbetp, (from the Fr. briber, to devour or eat gree¬ 
dily) Is a high offence, where a perfon in a judicial place 
trices "any fee, gift* reward or brocage, for doing his 
office, but of the King only. 3* Inft. 145. But taken 
largely it fignifies the receiving, or offering, ary undue 
reward, to or by any perfon concerned in the adminiftra- 
tion of publick iuftice, whether judge, officer, CSV, to 
nSt contrary to* his duty; and fometimes it fignifies the 
taking or giving a reward for a publick office. 3 Infi. o. 
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To take a bribe of money, though fmall, is a great fault; 

ges fervants may be puniffied for receiving bribes. 
If a'judge refufe a bribe offered him, the offerer is pu- 
nifhable. Fcrtefcue, cap. 51. 

Bribery in judicial or miniftcrial officers is punilhed by 
fine and imprifonment. Before the flatute 25 Ed. 3. 
Bribery in a judge was looked upon as fo heinous an 
offence, that it was fome times pumfhed as high treafon; 
and it is at this day punyhable, with forfeiture of office, 
fine and imprifonment. In the reign of King James I. 
the Earl of M. lord treafurer of England, being impeached 
by the Commons, for refufing to hcai petitions referred 
to him by the King, till he had received great bribes, t$c. 
was by fentence of the lords, deprived of all his offices, 
and difabled to hold any for the future, or to fit in par¬ 
liament ; alfo he was fined fifty thoufand pounds, and 
imprifoned during the King's plcafure. 1 Hawk. P . C. 
170. In the eleventh year of King Georg* I. the Lord 

Chancellor M -. . had a milder punifhment: he was 

impeached by the commons with great zeal, for bribery, 
in felling the places of Mailers in Chancery for exorbitant 
fums, and other corrupt practices, tending to the great 
lofs and ruin of the fuitors of that court; and the charge 
being made good againit him, being before divelied of 
his office, he was fentenced by the lords to pay a fine of 
thirty thoufand pounds, and imprifoned ’till it was paid. 
Vide the Trial. 1 Tis /aid that one of the peers (if not two) 
who voted againfi him , had been po/fejj'ed of the ejfice of 
Chancellor , and fold the places of Majiers in Chancery, 
whenever vacant! 

By flatute, the chancellor, treafurer, judices of both 
benches, barons of the exchequer, &c. fhall be fworn not 
to ordain or nominate any perfon. in any office for any 
gift, brocage, ts'e. 12 2. c . 2. And the fale of offices 

concerning the adminiftration of publick juflice, t?Y. is 
prohibited on pain of forfeiture and difability, by 5 
& 6 Ed. 6 . c. 16. In the conllruftion of the laft men¬ 
tioned ftatute, it has been refolved that the offices of the 
ccclefiallical courts arc within the meaning of that aft, as 
well as the offices in the courts of Common law; and it 
hath been adjudged, that one who contrafts fOr'an office, 
contrary to the purport of the faid flatute 5 £5? 6 E.6. c.16. 
is fo difabled to hold the fame, that he cannot be reilored 
to a capacity of holding it by any grant or difpenfation 
whatfoever. Cro. Jae. 269, 386. Hawk. P. C. 171. 

Officers of the cufloms, He. taking any bribe or re¬ 
ward, whereby the crown fhall be defrauded, fhall forfeit 
tool, and be rendered incapable of any office. Stat. 14 
Car. 2. c. 11. But there is a faving claufe for the firft 
offence, acknowledging it in two months. No perfon 
fetdng up for member of parliament,, fhall after the tefte 
of the writ of eleftion, or after any place becomes vacant, 
give any bribe of money, meat, drink, gift, reward, &c. 
in order to be elefted, on pain of difability to ferve in 
parliament. 7 W. 3. cap. 4. And eleftors taking bribes, 
are difabled to vote, ana to hold any office or franchife, 
and as well he that takes as he that offers a bribe, 

‘ fhall forfeit 500/. tife. by Stat. 2 Geo. 2. c. 24. And 
fee 9 Geo. 2. c. 38. As to bribery in magillrates, vide 
Black. Com. 4 V. 1 39. And as to bribery in eleftions, 
vide Black. Com. 1 V. 178# See f&Atl foment# 

IfyibOUt, (Fr. bribeur) Seems to fignify in fome of our 
old ftatutes, one that pilfers other mens goods. 28 Ed. 
2. cap. 1. 

3 B$iCOll 0 ) An engine mentioned in Blount, by which 
walls were beat down. 

Are to be made between the ill day of March 
and 29th of September , and fhall be burnt either in kilns, or 
diftinft clamps, tsY. Alfo place-brick9 when burnt, mull 
not be lefs than nine inches long, two inches and a half 
thick", and four and a quarter wide, on pain of forfeiting 
20x. a thoufand, &c. Searchers of bricks and tiles fhall 
be appointed by ju dices of peace in their quarter feffione, 
who are to make prefentments, and may be fined 10/. 
for defaults: combinations to advance the price of bricks, 
ingroffing them, &c. incum a penalty of 20/. And mix¬ 
ing mould, foil or mud with brick earth, is liable to 
penalties, Stat. 12 Geo. 1. cap. 33. 2 Geo. 2. cap. 1$. 
But bricks may be made of brick earth and fea-coal alhes 
fifted, not exceeding a certain quantity; and cinders or 
% 
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breeze may be ufed with coal in the burning of bricks, 
and Hock-bricks and place-bricks burnt in the lame clamp, 
being fet in diftant parcels, &c. by 3 Geo. 2, c. 22. and 
fee 6 Geo. 1. c. 6. what quantity of bricks ma^ be car¬ 
ried in one load in London, and concerning the carrying 
of bricks and tiles as ballaft, fee CflcO, 

Wfittge, (pons) A building of Hone or wood erefted 
a-crofs a river, for the common eafe and benefit of tra¬ 
vellers. Publick bridges, which are of general conve¬ 
nience, arc of common right to be repaired by the whole 
inhabitants of that county in which they lie. Haler 
P. C . I43. 13 Co. 33. Cro . Car. 365. 

But a corporation aggregate, either in refpeft of a fpc- 
cial tenure of certain lands, or in refpeft of a fpecial pre- 
feription; alfo any other perfon, by apafon of fuch a 
fpecial tenure, may be compelled to repy^L^sr* I-lufFs 
P. C. 143. Dalt. c. 14. 

At Common law thofe who are bound to repair pub- 
lick bridges, muft make them of fuch heighth and ftrength, 
as fhall be anfwerable to the eourie of the water; and 
they arc not trefpaffers if they enter on any land adjoin¬ 
ing to repair them, or lay the materials necefTary for the 
repairs, thereon* Dalt , cap. 1 6. Common bridges being 
built for the common eafe of the people, of common 
right ought to be repaired by the county j but a particular 
perfon, town, HFc. may be bound to repair them by te¬ 
nure, or prefeription. 6 Mod. 307. And if a man erefts 
a bridge for his own ufe, and the people travel over it as 
a common bridge, he*' fhall notwithftanding repair it: 
though a perfon fhall not be bound to repair a bridge, 
built by himfelf for the common good and publick con¬ 
venience, but the county muft repair it. 2 It/I. 701. 
r Salk, 359, Where inhabitants of a county are indifted 
for not repairing a bridge, they muft fet forth who ought 
to repair the fame# and traverle that they ought. 1 Vent. 
256. A vill may be indifted for. a negleft in not repair-' 
rng a bridge; and the juftices of peace in their fejfions 
may impofc a fine for defaults. And any particular inha-' 
bitant of a county, or tenant of fiand charges to repairs 
of a bridge, may be made defend™ru 
not repairing it, and be liable to pay the fine affdled by 
the court for the default of the repairs; who are to have 
their remedy at law for a contribution from thofe who 
are bound to bear a proportionable fhare of the charge. 

6 Mod. 307. 

If a manor is held by tenure of repairing a bridge, or 
highway, which manor afterwards comes int9 feverai 
hands, in fuch cafe every tenant of any parcel of the 
demelnes and fervices, is liable to the whole charge, but 
ffiall have contribution of the reft ; and this though the 
lord may agree with the purchalers to difeharge them of 
fuch repairs, which only binds the lord, and doth not 
alter the remedy which the publick hath* 1 Danv. Abr „ 
744. 1 Salk. 358. 

So If a manor, fubjeft to fuch charge, comes into the 
hands of the crown, yet the duty upon it continues; and 
any perfon claiming afterwards under the crown, the 
whole manor, or any part thereof, fhall be liable to an 
indiftment or information, for want of due repairs. 1 Salk. 
35 8 - 

If part of a bridge lie within a franchife, thofe of the 
franchife may be charged with the repairs for fo much: 
alfo by a fpecial tenure, a man may be charged with the 
repairs of one part of a bridge, and the inhabitants of a 
county are fo repair the reft* Hawk. P. C. 221. Raym. 
384* $ 8 5 * • • , 

Indiftments for not repairing of bridges, will not lie 
but in cafe of common bridges on highways; though it * 
hath been adjudged they will lie for a bridge on a com¬ 
mon footway Mod. Caf. 25 6. Not keeping up a ferry, 
being a common paftage for all the King's people, is in- 
diftable, as well as not keeping up bridges. 1 Salk. 1 2. 
All houfholders dwelling in any county or town, whether 
they occupy lands or not; and all perfons who have land 
in their own pofleffion, whether they dwell in the fame 
county or not, are liable to be taxed as inhabitants, to¬ 
wards the repairs of » public bridge, by the Stat. 22 H. 
fi. cap. 5. Where it cannot be difcovered who ought to 
repair a bridge, it muft be prefented by the grand jury in 
quarter-Seffioju; and after their inquiry, and the order 
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of feftioris upon it, the juftices may fend For the confta- 
bies of every'pari ih, to appear at a fixed time and place, 
tu make a tax upon every inhabitant, (Ac. But it has 
been ufual, in the levying of money for repairs of bridges, 
to charge every hundred with a fum in grofs, and to 
fend fucli charge to the high conftables of each hundred, 
who fend their warrants to the petty conibbles, to gather 
it, by virtue whereof they a fiefs the inhabitants of parities 
in ..articular fums, according to a fixed rate, and col- 
left *it , and then they pay the fame to the high conftk- 
bies, who bring it to the ic/Iions. 

This method of railing money, though it be contrary 
to the ftatute 22 H. 8. c. $ has been obferved feme years 
pail; but by the 1 Ann . cap. 18. juilices in fe/ftons, upon 
prefentment made of want of reparations, are to affefs 
^■wj^vto\yn^ payih, (Ac. in proportion towards the re- I 
pairsof Vbncfge ; and the money affeiTed is to be levied 
by the conftables of fuch pariihes, ftfr. and being demand¬ 
ed, and not paid in ten days, the inhabitants ihall be 
diftrained ; and when the tax is levied, the conftables are 
to pay it to the high conilablc of the hundred ; who is 
to pay the fame to fuch perfons as the juilices ihall ap¬ 
point, to be employed according to the order of the 
juftices, towards repairing of the bridge: and the juftices 
may allow any perlon concerned in the execution of the 
aft 3 d. per pound out of the money collected. Ail mat¬ 
ters relating to the repairing and amending of bridges, 
arc to be determined in the county where they lie, and no 
prefentment or indiftment ihall J?c removed by certiorari. 
And by this ftatute, the evidence of the inhabitants of 
thofe places where the bridges arc"in decay, ihall be ad¬ 
mitted at any trial upon an information or indiftment, 
(Ac. 

By 14 Geo. 2. c. 33. the juftices at their general feifions, 
may purchafe or agree with perfons for any piece of land, 
not above one acre, near to any county-bridge, in order 
to enlarge or more conveniently rebuild it; and the 
ground ihall be paid for out of the money raifed by 
of 12 (£0. 2. c. 29^ for better affeifing, collecting, and 
fes, (Ac. . No perfons are compellable 
to make a n< bridge but by aft of parliament: and 
the inhabitants of the whole county cannot of their own 
authority change a bridge from one place to another. 
If a man has toll for men and cattle paifmg over a bridge, 
he is to repair it; and toll may be paid in thefe cafes, by 
qjrcfcription, or ftatute. See Count? Iftateo. And vide 
Black. Com . 1 V* 357 * 4 V - l6 7 » 4 * 7 - 

‘S&jtfcgCtnaftetS. There are bridgemafters of London - 
bridge, chofen by the citizens, who have certain fees and 
profits -belonging to their office, and the care of the laid 
bridge 9 (Ac. Lex Lotidin. 283. 

Iryicf, (brevis) An abridgment of the client’s cafe, 
made out for the inftruftion of counfcl, on a trial at law$ 
wherein the cafe of the plaintiff, (Ac. is to be briefly but 
fully ftated, the proofs muft be placed in due order, and 
proper anfwers made to whatever may be objefted againft 
the client’s caufe, by the oppofttc fide; and herein great 
care is. requifitc, that nothing be omitted to endanger the 
caufe.. Form of a Brief, fee PraB. Solic . p, 311. 

at < 0 befque, A writ to the bifttop, which in 
Jmpedit /hall go to remove an incumbent, unlefs he re¬ 
cover or be prefented pendente life. 1 Keb. 386. 

or licences to make collection for bfs by fire . 
Stat. 4^5 Ann. cap. 14. Vide Church-wardens, 

Sftjign, (Fr. brignej Debate or contention.— 
fojuit terram sJJam in brigam, (A intricavit terr am, fcilicet, 
per diverfa fraudulent a jqpfamenta; Idea committitur Ma- 

refc. Ebor . Hill. *8 Ed. 3* 

2&!igauHtae, (Fr. in Lat. lon'ca) is a coat of mail or 
ancient armour, confifting of many jointed and feale-like 
plates, very pliant and eafy for the body. This word is 
mentioned in 4 (A 5 P* (A M* cup* 2. and fome confound 
it with hftubergeon ; and others with brigantine , a long but 
low-built velfcl, fwift in failing, ufed at fea. 

A word ufed for Yorkflnre, Lancajhire, 
bi/hoprick of Durham, Weftntoreland, and Cumberland . 
Blount . 

1&;fgh0te, or Signifies to be freed from the 

reparation of bridges. It is compounded of the Sax. 
brig, a bridge, ana bote, which is a yielding of amends, 
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or fuppiying a defeft 1 but this is more properly 
brack-bote , from the Germ. Jbruck, i. e* a bridge, and bote^ 
a compensation j and it is ufed for the liberty or exemp¬ 
tion of being free from tribute or contribution towards 
the mending or re-edifying of bridges. Fleta, lib. 1. 
47 * Selden’s Titles of Honour , fol. 022, 

A great city, famous for trade: the mayor* 
burgefles, and commonalty of the city of Eriftol, are con¬ 
servators of the river Avon from above the bridge there to 
Kings-Road, and fo down the Severn to the two illands 
called Holmes ; and the Mayor ancl juftices of the /hid city, 
may make rules and orders for preferving the river, and 
regulating pilots,#mafters of /hips, (Ac . Alfo for the go¬ 
vernment of their markets: and the ftrects are to be kept 
clean and paved ; and lamps or lights hung out Ht night. 
Stat. 11 (A la W. 3. c. 23. No*perfon /hall aft as a 
broker in the city of Eriftol, till admitted and liccnfed by 
the Mayor and Aldermen, (Ac, on pain of forfeiting 500/. 
and thofe who employ any fuch, to forfeit 50/. &V. by 
Stat. 3 Geo . 2. r, 31. By the Stat. 22 Geo . 2. c . 20. the 
Stat. 11 (A 12 3. is rendered more effectual fo far as 

it relates to the paving and enlightening the ftreets; and 
divers • regulations are made in relation to the hackney 
coachmen, hallicrs, draymen and carters, and the markets' 
and fellers of hay and ftraw, within the faid city and 
liberties thereof. See Ifyofccrg. 

SBjOCage, (brocagium) The wages or hire of a bro* 
ker; which is alfo termed brokerage, iz R. 2. c. 2. and 
11 //. 4.— Ex broccagio, vcl alio jiniflro paflo. Rot. Stat. 

31 Ed. 3. 

35 ;ocella, This, word, as interpreted by Dr. Thoroten, 
fignificth a wood ; and it is faid to be a thicket or covert 
ot bullies and bruih wood, from the obfoletc Lat. brufea, 
terra brufeofa, (A brocia, Fr. broce, brocelle ; and hence 

is our brouce of wood, and hroufing of cattle.*- Dedi 

unam brocellam vocat. (Ac. Reg, dc Thurgatpn, MS. 

?l$*0Cl)a, (from the Fr. broebe) An aul, or large pack¬ 
ing needle, the ufe whereof is very well known. A Jpit 
in fome parts of England is called a broebe ; and from this 
word comes to pierce or broach a barrel. That it was an 
iron inftrument, you may learn from the following autho¬ 
rity.-—Henricus de Havering tenet manerium dc Norton 
in Com. E/Tex, per ferjeantiam invemendi mum hotninem , 
cum uno cquo, (Ac. (A uno fticco de corio , (A una brochia/rr- 
rea . Anno 13 Ed, t, 

A great can or pitcher. Eraft. lib. 2. tra&. 
f . cap. 6. Where it feems that he intends faccus to carry 
dry, and brachia liquid things. 

TOlobcbaifpcnt’, or fl&joa&balpenp. See Bordkalf- 
peny. 

[broccatores, broccarii (A auxionarii) Are 
thofe that contrive, make and conclude bargains and con- 
trafts between merchants and tradefmen, in matters of 
money and merchandize, for which they have a fee or 
reward, • Thefe are exchange brokers ; and by the ftatute 
10 R. 2. cap. 1. they are called broggers\ alfo hr aggers of 
corn is ufed in a proclamation of Queen Elizabeth , for 
badgers. Baker's Chron.Jol. 41 f* The original of the 
word is from a trader broken, and that from the Sax. 
hroc, which fignifies misfortune, which is often the true 
reafon of a man’s breaking; fo that the broker came from 
one who was a broken trgder by misfortune, and none but 
fuch were formerly admitted to that employment; and 
they were to be freemen of the city of London, and 
allowed and approved by the Lord Mayor and-aldermen, 
for their ability and honefty. By the Stat. 8 (A 9 W. 3. 
cap . 2d. they are to be licen/ed in London by the Lord 
Mayor, who gives them an oath, and takes bond for the 
faithful execution of their offices: if any perfons Ihall 
aft as brokers, without being thus licenfed and admitted, 
they Ihall forfeit the fum of 500/. And perfons employ¬ 
ing them 50/. And brokers are to regitler contraftsf&V. 
under the like penalty: alfo brokers Ihall not deal for 
themfelves, on pain of forfeiting 200 L They are to 
carry about them a filver ro^dal, having the King’s arms 
and the arms* of the,city, (Ac. and pay 40/. a year to 
the chamber of the cityk Stat. 6 Ann. c . 16. A penalty 
of 500/. is inflifted on lawful brokers felling /hares of 
ftoclc not authorized by aft of parliament, by Stat. 6 Geo . 
1. c. 18* Broken negotiating or tranfafting contracts, 
/ on 
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on premiums to accept or refufe flock, or in the nature of 
wagers, life* relating to the value, incur the like penalty 
ofjoo/. And negotiating agreements knowingly, for 
the fale of flock, where the feller is not adually pofiefled 
of the fame, ifc. fhall forfeit 100 l. And brokers fhall 
keep a book called the broker's book ; in which they lhall 
enter all contracts and agreements, with the names of the 
buyers and fellers, and day of making contrads, ifc. to 
be produced when required, on pain of 50/. . St at. 7 
Geo. 2. cap . 8. And fee farther 3 Geo. 2* r. 31. con¬ 
cerning the admiffion of brokers in the city of Brifiol. 

There are likewife pawn-brokers, who commonly keep 
(hops, and let out money to poor ncceflfcous people upon 
pawns, for the moft part on extortion ; but thefeare more 
properly pawn-takers, and are not of that antiquity or 
credit as the former; nor do the ftatutes allow them to 
he brokers, though now commonly fo called. Thefe 
brckcis often deal in flolen goods, as they buy them 
cheap, and are a great nufance: notwith(landing there is 
« law declaring that wrongful fale of goods flolen, bfc. 
to and b/ t brokers, iliall not alter the property ; and if 
they do not difeover fuch goods at the requeft of the 
Owner, they arc to forfeit double value, ijac. I. cap. 
31. The rcafon of exorbitant intereft being taken by 
thefe brokers, is the want of witnefles to prove the con¬ 
tract, or other proof of the money taken, but the party’s 
own evidence; but they may be punilhed for their extor¬ 
tion on an action, qut tam, ifc. See Pawn. 

3&;oU } An old (word or dagger.- Jurati dicunt 

fuptr jaer amentum, quod Johannes dc Monemne miles per 
Robertum armigerum fuum, pcrcujit Adam Gilbert capel- 
lanum dc Wilton in gut tun quedam gladio, qui dicitur 
brok, per quod proptnquior erat morti, ifc. Hot. Pail. 
35 Ed. 1. 

fl&joffuo, Bruifed or injured with blows, wounds, or 
Other cafualty. Cowel. 

fl&jotlxLl^oufce, Lewd places, being the common ha¬ 
bitations of proilitutef. King Hen. 8. by proclamation, 
an the 37th year of his reign, fupprefled all the ftews or 
brothel-houfes, which had long continued on the bank 
iidc in Southwark, contrary to tne law of God and of the 
land. 3 Inft. 205. A brOthelman was a loofe idle fel¬ 
low ; and a feme bordelier or brot belter, a common whore. 
And bortlman is a contraction of brotbilman. Chaucer. 
Bee Bawdy-Houfe. 

Ifcjuere* This the Latins call erica, and iignifies heath 
round; and hrueria, briars, thorns, or heath, from the 
ax. hr err, briar.———Humphry duke of Gloueefter grants 
the foreiler of Shotore and Stowode, tantum dc arhoribus if 
brueriis, quantum pro vtftura indiguprit, ha be bit. Paroch* 
Antiq. 620. 

1 &;ufllU 0 , A wood or grove; Fr. breit, brtuil, a 
thicket or clump of trees in a park.or foreft. Hence the 
abby of Bruer, in the foreft of Wichwood in com. Oxen: 
And Bruel, Brehul, or Brill, a hunting feat of our antient 
kings in the foreil of Bernwood in com. Bucks. 

WmiUttm 3 A fmall coppice or wood.- Dedimus 

Willielmo B. Licentiam claudindi duos bruilletos, qmjunt 
extra regardum forejlat mfiree quorum unus eft inter Swin- 
burn dc Ellorbng. Car:. Ric. 1. Brutlla feems likewife 
to fignify a little .wood, or heathy ground* —In dominicis 
bofeis domini epifeopi, fcil. in brftellis ex P ar/ * auftrali regit 
it inert's, Reg. Priorat. de Wermeley, fol. 34. 

S)uUia 3 Sometimes fignifies a wood: and in Mon, 
Angl. Charta noftra confirmavtmus centum acras tam de terra 
quant de brufeia de manerio de Riveria. MonaJl. tom* I. 
png. 773 * 

and Broufe or brufhwood. Mon. 

Angl. tom. I. fol. 773. 

^Bubbled, The Souths fea preyeft, and various other 
fckemes, Similar to the end intended, that of defrauding 
the fubjeft, though different as to the means, called by 
the name of bubbles . The St at. 6 Geo. 1. c. 18. makes 
all unwarrantable undertakings by unlawful fubferiptions 
fubjedl to the penalties oFa pnrmunire . . 

A buckler.— Efqvod malcfaftores no&an- 
ter cum gladiis if bucklariis, ac aliis armis, ifc, Clauf. 

36 Ed, t. m. 8 . intus. 

IPucH&dU* A toil to take deer, which by the Stat. 

19 Hen. f. is not to be kept bv any perfon that hath not 
a park of his own, under penalties . There is a privilege 
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of being quit of amerciaments for backfalls.—Et fiat quieti 
dc cbevagio, bondptny, if buckflali, if de omnibus mi/e - 
ricordiis, ifc. Privileg. de Seraplingkam. See 4 lull. 
306. 

ttocfetobeatj Is the fame with French wheat, ufed in 
many counties of this kingdom: in Ejfex it is called brank; 
and in Wercefltrjhire , crap . It is mentioned in the Stas. 
15 Car. 2. c. 5. 

9 lltftlU 0 , A military weapon for a footman.-* 

Petrus de Chetwood tenet-—per ferjeantiam invent'end. uasuu. 
bominem peditem, cum una lancea, f uno bucino ferreo, ifc. 
Tenures, pag. 74. 

fl&ttggetp, or fodomy, Comes from the Italian Suggerare, 
to bugger 1 and it is defined to be a carnal copulation 
againit nature, and this is either by the confufion of fpe- 
cies; that is to fay, a man or a woman witt abiutc b ca Ac. 
or of fexes, as a man with a man, or maiTunnaturally 
with a woman. 12 Co. Rep. 36, This fm againft God, 
nature, and the law, *ris faid was brought imo England by 
the Lombards. Rot. Pari. $oEd.$. numb. 58. Stai. 25 
H. 8. cap. 6. And in ancient times, according to fomn 
authors, it was punifhablc with burning, though others 
fay with burying alive : but at thi^day it is felony ex» 
eluded clergy, and punifhei as other felonies. 25 H. 8. 
cap. 6 . and 5 Eliz. 17. 

By the articles of the navy, (22 Geo. z. c. 33.) If any 
perfon in the fleet fhall commit the unnatural and de- 
tellable fin of buggery or iodemy, with man or beafl * 
he (hall be puniihed with, death by the fentence of a court 
martial. 

It is felony both in the agent and patient confenting, 
except the perlbn on whom committed be a boy under 
the age of difaetion ; when ’tis felony only in the agents 
alfo perfons prefent, aiding and abetting to this crime, 
are all principals; and the flatutes make’it felony gene* 
rally: there may be accdTaries before and after the 
but though none of the principal offenders lhall be ad« 
milted to clergy, the acceflaries are not excluded it. 1 , 
Halt's Hift. P. C. 670. Fcr many years pall ue crime 
of buggery has been greatly pra&ilt V. 
without any exemplary punilhment of tSe committers of- 
it; till anno 12 Geo. 1. a great number of thefe wretches 
were convidted of the moll abominale pra&ices, and three 
of them put to death; which feafonable juftice feems to 
have given a check to the before growing evil. 

In every indi&ment for this oftence, there mull be tho 
words, rem babuit veneream if carnaliter cognovit, bfe. 
and of confequence fome kind of penetration and eraiffioa. 
mull be proved ; but any the lealt degree is fufiicient. i 
Hawk , 6 . The general words of thefe indidlments are, 
that A. B, on fuch a day, at, 13 c. with force and arms, 
made an alfault upon C. D. and then and there wickedly, 
devililhly, felonioufly, and again ft the order of nature, 
commited the venereal all with the faid C. D. and carnally 
knew him, and then and there wickedly, b c. did wie£t 
him that fodomitical and deteftabie fin called buggery, 
(not to be named among Chriftians) to the great dilplea- 
fure of God, and difgrace of all mankind, &c. Thia 
crime is excepted out of our afts of general pardon. Vidf 
Black. Com. 4 V. 215. 

&uUning0* If a ho'ufe new built exceeds the ancient 
foundation, whereby that is the caufe of hindering the 
lights or air of another houfe, a&ion. lies againit the 
builder. Hob. 131. In London a man may place laddcni 
or poles upon the ground, or againft houfes adjoining for 
building his own; but he igay^not b eak ground : and 
builders of houfes ought to have licence from the mayor 
and aldermen, ifc. tor a board in the ftrccts, which are 
not to be incumbered. Cit. Lib. 30, 146. In new 
building of London , it was ordained, that the outfides of 
the buildings be of brick or Hone, and the houfes for the 
principal ftreets to be four ftories high, having in die 
front balconies, ifc. by Stat. 19 Car. 2. c. 3. And 
vide 6 Ann. c. 31. 7 Ann. c. 17. if 11 Geo. t. r. 

28. fcf 33 Geo. 2. e. 30. feB. 24. If any perfon 
build any new houfe in London, he muft cre& a party- 
wall of brick or ilone between houfe and houfe, of 
the thicknefs of two bricks In length in the ground ftory, 
Ifc. or he fhall forfeit 50/. leviable by warrant of jufticcs 
of peace. And party-pipes are to be fixed on the fades of 
fuch houfes, for conveying water falling from the tops 
3 there# 
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thereof into the channels, iSc. St at. 6 Awn. c. 30. 11 

Geo. 1. c. 28* And fee further 19 Car . 2. e. 3. 22 

Ctfr. 2. r. II. 7 r. 17. 5 ff/rss. r. 4. 35 £//*. 

r. 6. 33 Gf0. 2. r. 30. 4 G«. 3. r. 14. iS 6 G«. 3. 

r. 37. Sec / 7 re. 

3&iil, (bulla) A brief or mandate of the pope or bi- 
ftiop of tfaiaw, from the lead or fometimes gold fcal affixed 
thereto, which Mat* Parti* anno 1237, thus deferibes: 
In bulla domini papa fiat imago Pauli a dextris crucis in 
medio bulla figurata, tS Petri a finiftris. Thefe decrees 
of the pope arc often mentioned in our ftatutes, as 25 
Ed. 3. 28 H. 9 . cap. 16. 1 iS 2 P. iS M. c. 8 . and 

13 Elite. caj(. 2. And have been heretofore ufed, and of 
&s*o-£u> fchh’knd: b|it by the Hatute 28 Hen. 8. t -. 16. it 
was enafted, That all bulls, briefs and difpeuiattoas had 
or obtained from the biftiop of Rome, ihouid be void. 
And by 13 Elite, c. 2. vide 23 Elite, c. 1. If any perfon 
fhall obtain from Rome any bull or writing to abfolve or 
reconcile fuch as forfake their due allegiance, or fhall 
give or receive abfolution by colour of fuch hull, or ufe 
or publifh fuch bqll, ISc, it is high treafoti. 

H 5 uli aitD Star, By the cuftom of fome places, a par- 
fon may be obliged to keep a bull and a boar for the ufe 
of the parifhioners, in confide ration of his having tithes 
of calves and pigs, iSc. 1 Rol. Abr . 559. 4 Mod. 

$41. 

flBuUfe Aalto, As much Jolt as is made at one wealing 
or boiling; a mcafure of (alt, fttppofed to be twelve gal¬ 
lons. Mon. Angl. tom. 2. 

bullion, (Fr. billon) The ore or metal whereof gold 
is made $ and figniiies with us gold or diver in billet, in 
the mafs before it is coined. Anno 9 Ed. 3. c. 2 . 

' 45 ultei, Is die bran or refufe of meal after duelled ; 
alfo the bag wherein it is drefled is called a bolter, or ra¬ 
ther boulter. The word is mentioned in the ftatute do aj- 
fifa perns iS cervifia, anno 51 Hen . 3. Hence comes 
bul/edftt hoklted hrgsd, being the coarfeft bread. 

accords of the Chancery lying in 
the office of the Rolls $ in which are contained, the files 
of bills and anfwers, of hab. cor . cum caufa , certiorari’s , 
attachments, ISe. feire facias's, certificates of ftatute- 
ftaple, extents and liberates, fuptrfideas’s, bails on fpecial 
pardons, bills from the Exchequer of the names of fherifFs, 
letters patent furrendered and deeds cancelled, inquifi- 
tions, privy feals tor grants, bills figned by the king, 
warrants of efeheators, cuftomers, ISc. 

Hfcirfbcta, (from the Fr. btrcht) A kind of gun ufed 
in forefts* 

Aarciftt Iftegto, Purfe-bearer, or keeper of the king’s 
purfe, Rat. 17 Hen. 8. 

Utftatt, To jeft or trifle. ——— Quod nulls veniant ad 
turniandvm *uel burdandum, nec ad alias quafiunque awn* 
turns , &<• Mat. Paris, Addit. p. 149 

(burgagium) An ancient tenure proper to 
boroughs, whereby the inhabitants by cuftom hold their 
lands or tenements of the king, or other lord of the bo¬ 
rough, at a certain yearly rent. Old Tenures. It is 
kind of focagc tenure, and fignifieth the fcrvice whereby 
the borough is holden ; and the king hath nothing to do 
with heirs of this land, whether they be under fourteen, 
or above that age, and under twenty-one. 1 Infi. tog. 
Jenk. Cent L127. Swinkurn ranks it inter ignobilts tenuras. 
And 37 Hen. 8. c. 20. Item non utimdh facere fideUtatem 
n/el,fervitiutn forinfecum dnnt m i s feodorum pro terrie IS tene- 
mentis nofiris, nifi tantummdUo redditus nofiros de eifdem terns 
txeuntes ; quia tenemus terras IS tenementa nofira per fervi- 
tium burgagii, ita quod non kabemm medium inter nos is 
dominum regent. MS. Codex de LL. Statutis $c Confue- 
tud. Burgi villa; Montgomer. a temp. Hen. t .—Anciently 
a dwelling-houfe in a borough-town was called a, burgage. 
-—Scrant quod ego Edit ha, is c. Dedi—in liberam, puram iS 
perpetuam elumfynam mum iUud burgagium cum adificiis 
iS pertin. fids quod jacet in villa Leomindr. Ex libro 
iharmrum prior#. Learn’. Vide Black. Com . 2 V. 82* 4 

V. 412. , 

HJurgtl, A fmali walled town, or place of privilege, 
ific. See Borough * 

Iftutg'bote, (from hurg, cafiellum, and bote compenfalio) 
Is a tribute pr contribution towards the building or re¬ 
pairing of caiUes, or walls of a borough or city ; from 
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which divers had exemption by the ancient charters of the 
Saxon kings. Baflal. burg-bote fignificat quietmstiam rc~ 
parationis murorum civitatis <vd burgi. Fleta, lib. 1. c. 

47 - 

H 5 tttgCiTc 0 , (burgarii is' burgenfes) Arc properly men 
of trade, or the inhabitants of a borough or walled town; 
but we ufually apply this naqic to the magiftrates of fuch 
a town, as the bailiff and burgeifrs of Leominficr , &c. In 
Germany, and other countries, they confound burgefs and 
citizen ; but v#: didinguifh them as appears by the ftatute 
$ R. 2. c. 4. where the claflcs of the commonwealth are 
thus enumerated, count , baron, banneret , chbvaleer de counter $ 
citizein de citee; burgefs de burgh. See Co. Lit . 80, We now 
alfo call thofe burgejfes t who ferve in parliament, for any 
borough or corporation: and no man is qualified to be 
fuch a burgefs, that hath not an eftatc of 300/. a year, 
clear of all incumbrances. Stat. 9 Am. cap. 7. But fee 
Stat. 33 Geo. 2. c. 20. Burge lies of our towns are called 
in Doomfday , the homines of the king, or of fome other 
great man; but this only ihews whole proteftion they 
were under, and is not any infringement of their civil 
liberty . Squire Ang. Sax. Gov. 260. n. 

Burgenfes if) homines burgarum is' villarum , Madox Ex - 
cheq. 1 V. 333. The aid of burghs, ib. 1 V. 600, 601. 
Vide Borough . 

2 &llfgb»b£fCbc, A fine impofed on the community of a 
town, for the breach of the peace, is c. Angli omnes decern - 
njirali olim fidejujfione pacem regiam fiipulati funt, quod 
eastern in haste tommifkm eft , burgh-brech dicitur, &c. 
Leg. Canuti, cap. 5$. 

Aurgberfftfre, or burgherhbc. Is a word ufed in Domefi 
Signifying *riolatiopacts in villa. Blount. 

'flPlffgbmOtt, A court of a borough. — Et habeatur in 
ttnne ter beigcfmotus, isle, nifi fmpius fit, isf imerfit epifi 
copus aldermanus, iS doceant obi dti re&um iS Jkculi . 
LL. Canuti, MS. cap. 44. 

(quafi burgiver) A citizen or burgefs * 
Willielmus rex fidut . Willielmum epifeopum, iS Godfre- 
dum Portgrefium, iS omntm burghware infra London* 
Chart a Willi elms fen. Londinenfibus confeEla, 

Autglatp, (burglaria, from the Sax. burgh, downs, or 
arx, iS laron, furtum) Is where a man breaketh and en¬ 
tered! the houfe of another in the night-time, to the intent 
to commit fome felony, whether the intention be executed 
or not.- 4 Co. 49. In the natural fignification, bur¬ 
glary is nothing but the robbing of a houfe; but our law 
retrains it to robbing a houfe by night, or breaking in 
with an intent to rob, or do fome other felony : and the 
like offence committed by day is called houfe-brtaking. , to 
diftinguiih it from burglary. It is an offence excluded the 
benefit of clergy, and may be committed a great many 
ways: and if a man hath two houfes, and refules fome¬ 
times in one of the houfes, and fometimes in the other, 
if the houfe he doth not inhabit is broken by any perfon 
in the night, it is burglary. Poph. 52. 18 Eliz. c. 7. 

And when feveral come with a defign to commit bur¬ 
glary, and one docs it, while the red watch near the 
houfe, here his aft is, by interpretation, the aft of all of 
them. Wood 377. If ^lieves pretend bufinefs to get 
into a houfe by night, and thereupon the owner of the 
houfe opens his door, and they enter and rob the houfe, 
this is burglary. Kel. 42. Alfo if a perfon be within 
the houfe, and deal goods, and then open the houfe on 
the infide, and go out with the goods, this is burglary, 
though the thief did not break the houfe. 3 Infi. 64. 
If a thief unlocks a door, or draws the latch of a room to 
rob, iSc. or if one comes down a chimney, opens a 
window, breaks a hole in the wall, isc. all thefe arc a 
breaking: and if the thief fet his foot over the threfhSld 
of the door of the houfe, or put his hand, piftol, &V. 
within the door or window, it is an entry fufficient to 
make it burglary. H. P . C. go, 81. 

E\%ry entrance into the houfe by a trefpaffer is not a 
breaking xn^this cafe, W there mud be an aftual break¬ 
ing. As if the door of a manfion houfe dand open, and 
the thief enters, this is no breaking. So it is if the win¬ 
dow of the houfe be open, and a thief with a hook or 
other engine draweth out feme of the goods of the owner, 
this is no burglary, becaufe there is no aftual breaking of 
the houfe. But if the thief breaketh the glafs of the win- 
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flow, and with a hook or other engine draweth out fome 
of the goods of the owner, this is burglary, for there was 
an a£lual breaking of the houfe. 3 In/}. 64. Thefe a&» 
amount to an altual breaking, viz. opening the cafcment, 
or breaking tJ - glafs window, picking open the lock of 
a door, or putting back the lock, or the leaf of a win¬ 
dow, or unlatching the door that is only latched. 1 Hal. 
H. 55 2 - 

One of the fervants of the houfe opened his lady’s 
chamber door, which was fattened with a Aral's bolt, with 
clefign to commit a rape 5 and it was ruled to be burglary, 
and the defendant was convittcd and tranfported. Stran. 
481. 

Though the houfe is to be a mantton-houfe, and the 
out-houies adjoining to the manfion-houfe are part there¬ 
of, wherein this crime may be committed; but not a 
barn, liable, iffc. at any dittance from the houfe. ^Rep. 
40. Part of a houfe divided from the reft, having a door 
of its own to the ftreet, this is a inanfion-houfe of him 
who hires it. Kel. 84. 

, To break and enter a Jbop, not parcel of the manfion- 
houfe, in which the fhop-keeper, never lodges, but only 
works or trades there in the day-time, is not burglary, 
but only larceny ; but if he, or his fervant, ufually or of¬ 
ten lodge in the fhop at night, it is then a manfion-houfe, 
in which a burglary may be committed. 1 H. II. 557, 

55 s - 

It is not ncccflary to make it burglary, that any perfon 
be actually in the houfe at the very time of the offence 
committed. 1 Haw. 103. 

A chamber in an inn of court, where one ufually lodges, 
is a manfion-houfe 5 for every one hath a fcveral property 
there. But a chamber where any perfon doth lodge as an 
inmate, cannot be called his manfion ; though if a bur¬ 
glary be committed in his lodgings, the indi&jncnt may 
lay the offence to be in the manfion-houfe of him that let 
them, 3 Iufi. 65. Kel. 83. If the owner of the houfe 
breaks into the rooms of his lodgers, and deals their 
goods, it cannot be burglary to break into his own houfe, 
but it is felony to Heal their goods. Wood's Injl. 378. 
A lodger in an inn hath a fpecial intcrett in his chamber; 
fo that if he opens his chamber door, and takes goods in 
the houfe, and goes away, it feems not to be burglary. 
And where A. enters into the houfe of B. in the night, 
by the doors open, and breaks open a clictt, and Heals 
goods without breaking an inner door; it is no burglary 
by the Common law, becaufe the chett is no part of the 
lioufe: though it is felony oufted of clergy by ttatutc; 
and if one break open a counter or cupboard, fixed to a 
houfe, it is burglary. 1 Hale's Hifi. P . C. 554. See 

3 ir. u m. c. 9. 

The intention to commit felony to make burglary mutt 
lie of fuch a fail, as was felony at Common law; and 
not of a felony newly mad* by ad of parliament: but the 
offences of burglary and felony may be joined in the lame 
indictment; and where .1 man commits burglary, and at 
the fdine time Heals goods out of the houfe, if he he ac¬ 
quitted of the burglary, he may notwithftanding be in¬ 
dicted of the larceny. 2 Hole's HifiP. C, 245. Taking 
away goods from a dwelling-Roule in the night or day, 
where any perfon is therein ; and breaking any fhop, 
vare-houfe, iffc and taking away goods privately to the 
\alue of 5 s. though no perfon be therein, is burglary, 
by Stat. 3 W. iff M. c. 9. 10 iff 11 IV. 3. c . 23. 

And a reward of 40/. is given by the ftatute for appre¬ 
hending a burglar, and profecuting him to conviilion. 

5 Ann. cap. 31. See Stat. 12 Ann. cap. 7. by which if 
any perfon fhall enter into the manfion-houfe of another, 
by*day or*by night, without breaking the fame, with an 
intent to commit felony, or being in fuch houfe fhall 
commit any felony, and fhall in the nighr time break 
the faid houfe to get out, he fhall be guilty of burglary, 
and outted of the benefit <ff clergy, in the lame manner as 
if he had broken and entered the houfe in the night¬ 
time, with intent to commit felony. And fee 3 Geo . 1. 
i. 15. <ff 6 Geo. i. c. 23. concerning payment of the re¬ 
wards for apprehending and conviding of burglars. See 
likewile 25 Geo. 2. c. 36. which provides, That the 
charges of profecuting and convicting a burglar fhall be 
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paid by the treafurer of the county where the burglary 
was committed. 

An indiament for burglary. 

Dorfet, ff, '‘T - '£ jurors, kc. upon their oath prtfint, 
JL that A. B. of, &c. in the faid county 
labourer, on the day of, kc. in tin year of the reign, See. 
with force and arms, did felonioufly break and enter the man - 
fton-bbufe ofQ. D. e/quire, at. See. in the county aforefaid, 
in the night-time, that is to Jay, between the hours often and 
eleven of the clock in the evening of the fame day (one E. F. 
then being in the fame houfe in the peace of dud and of our 
\jo vereign lord the king) and then and there /elonmfffy nbrdfi^ l, 

] take and carry away twenty pounds of lawful money, and 
alfo , See. of the goods and chattels of the faid C. D. then and 
there found in the Jaid houfe, againjl the peace of our faid lord 
the king, his crown and dignity. 

l&Utif A word fignifying hufhandmen.- Iu Upton 

funt 18 villani, 11 bordarii, iff duo feuri, iffc. Mon. 
Angl. tom. 3. p. 183. 

jftlirfais, Perfons dying are to be buried in woollen, 
on pain of forfeiting 5 1 . And affidavit is to be made of 
fuch burying before a juliice, iffc. under the dike penalty. 
Stat . 30 Car. 2 . c. 3. 

HHurttetS, Cloth made oT dy’d wool. A Burnet colour 
mutt be dy’d ; but hrunus color may be made with wool 
without dying, which we call medleys or ruffets. Diffe¬ 
rentia inter brunum color cm iff burnetam ; brumzs mint 
color poteft fieri ex lana abfque tinilura, viz. rujffetum: 
burnetum vero requirtt tin&uram iff artificium homints quoad 
colorem. Lyndcwood. Thus much is mentioned becatfie 
this word is fometimes wrote bruneta. 

Sawing in the Qanft. Vide Branding. 

lifoinung of Jboufes, outhoufes, ifft. Vide Arfn, and 
Black. Com. 4 V. 360, 370. For MSdjcioMs Burning, ib. 
243, 4, 5. For Burning to Death, 

222, 370, 401. 

Suvvachiism, A burrock, or fmall ware over a river, 
where wheels are laid for the taking of fifh. Cowel. 

A purfe. Reddendo inde ad burfam abbatis vi. 
d. adfefium fanlti Michaelis, iffc. Ex lib Chart. Priorat. 
Lcominllr. 

Surfdua, The bur fiery, or exchequer of collegiate and 
conventual bodies; or the place of receiving and paying, 
and accounting by the burfarti , or bur/ers , A. D. 1277. 
Computaverunt pat res Radulphus de Meriton, iff Stephanut 
dc Oxon. de burfaria domus Berncettre coram auditoribus. 
Paroch . Antiq. p. 288. But the word burfarii did not 
only fignify the bur/ars of a convent or college ; but for¬ 
merly itipendiary fcholars were called by the name of bur¬ 
farii, as they lived on the burfe or fund orpublick ftock of 
the univerfity. At Paris, and among the Ciftertian monks , 
they were particularly termed by this name and— in ea 
univerfitate {fcil. Oxon.) funt clara collegia a regibus, re - 
ginis, etijeopis, iff principibusfundata, iff ex fiipendiis eorum 
fcholajtid plurimi utuntur , quos Parifiis' burlarios • vocamus . 
Johan. Major. Cell. Scot. lib. 1. c. 5. 

Wuxtt, {burfa, cambium, bafilica) An exchange or 
place of meeting of merchants. 

2 &lli:$ 0 lt>crB. See Borough-holders. 

3 $tlf 01 iefl Cotflftittujl : They are mentioned in Bratton. 
—-Jufiiciarii vocatis ad fe quatmr vel/ex, vel pluribus de 
majoribus corns tat us qui dicunt%r bufones comitat. iff ad 
quorum nutum dependent vota aliorum, iffc. Brail. lib. 3. 
trail. 2. cap. 1. Mr. Blount fays bufones is ufed for Ba¬ 
rones. 

An old word fignifying a great fhip. Blount's 

Did. 

I&uflcMuffj A bufliel; from buxa, butta, buttis, a Hand¬ 
ing meafurc : and hence buttueUa, butticellus, bujjellut, a 
leis meafurc. Some derive it from the old Fr. bouts, 
leather continents of wine; whence come our' leather 
budget and bottles. Kenneth GlofiT 

and fl&uftufi, bufea, and bufeus, iffc. The 
fame with brufiia and brufula. 

ttuftarb, A large bird of game, ufually found on down* 
and plains, mentioned in the Stat. 25 Hen. 8. cap. 11. 

fl&utcbcvi. 
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. 3 &Utcl)Ct 8 , Are to Icll their meat at reafonable prices, 
or (hail forfeit double the value, to be levied by war¬ 
rant of two juftices of peace, tfc. And confpiring to 
fell their meat at certain rates; or felling flefli of cattle 
dying of the murrain, tfc. are liable to divers penalties 
by ftatutes 7 Ed. 2. 23 Ed, 3. 2 & $ Ed. 6. Butchers 
are n^t to kill meat in their fealding-houfes, or within 
the walls of London, See. Nor buy any fat cattle to fell 
again, on pain of forfeiting the value ; but this (hall not 
extend to felling calves, lambs, or ihcep dead, from one 
butcher to another. Seat. 4 Hen. 7. 3^4 Ed, 6. c. 19. 

And fee farther 21 Hen. 8. r. 8. 22 Hen. 8. c. 6. 24 

fTen. 8. r. 3. 2J Hen . 8. c. 1. 27 Hen. 8. e. 9. 33 
Hen.' 11 .** 2 tf 3 Ed. 6. 15. l Jae. 1. e. 22. 

3 Car. c. I.— tf 15 Car. 2. e. 8. 

By Seat. 5 Ann. c. 34. fed. z. Butchers within ten 
miles of London not to fell fat cattle alive or dead to one 
another. But by 7 Ann. e. 6. they may fell dead calves 
or (heep. See likewife 9 Ann. c. 11. and title fifties. 

H&Uttj (butticum) Ameafureof wine, tec. well known 
among merchants, and Containing 126 gallons of Malmjey 
wine, by Seat. 1 R. 3. c. 13. 

Gutter ant) Ct>eefe. Juftices of peace in feflions may 
reftrain retailing butter and cbeefc ; which is to be fold in 
open (hop, and not above a barrel of butter or wey of 
cheefe at one time, under penalties. 3 tf 4 Ed. 6. cap. 
21. 21 Jac. 1. cap. 22. Every ifilderkin of butter (hall 

contain 112 pounds, the firkin 56, aftd pot 14 pounds of 
ood butter, befides the cafks and pots; and old bad 
utter (hall not be mixed with good, nor (hall butter be 
repacked for fale, which incurs forfeiture of double value, 
tit. And fellers and packers of butter (hall pack it in 
good eaftes, and fet their names thereon, with the weight 
of the calk and butter, on pain of ioj. Seat. 13 tf 14 
Car. 2. cap. 26. Butter and cheefe may be tran(ported: 
buyers of fitter are to put marks on calks; and perfons 
.opening thin afterward#, or putting in other butter, &fr. 

‘ cj^CaffFar. 2. cap. 13. 4 tf 5 W. tf M. 
c.' 7. See farther relating to this fubjeft, 9 Hen . 6. c. 8. 

5 Eliz. c. 12. 32 Car. 2. c. 2. Sc 17 Geo. 2. c. 8. 

buttons. Made of hair, or other foreign buttons, (hall 
not be imported, on pain of forfeiture, tie. Alfo buttons 
are not to be made of cloth, fluff, or wood, under penal¬ 
ties. See 4 W. teM. c. 5, c. 10. 10 IV. 3. c. 2. 4Geo, 

x. c. 7. See farther 13 tf 14 Car. 2. c. 13. 8 Ann. e, 

6, t? 7 Geo. 1. c. 12. And fee title Taylors. 

U&Uttc, The place where archers meet with their bows 
and arrows to ihoot at a mark, which we call (hooting at 
the butts, Alfo butts are the ends or (hort pieces of land 
in arable ridges and furrows * but turn ferret, a butt of land. 
—Dedi decern acras tf mum buttum terras, tfe. Cart. M. 
dcSibbeford, penes Will. Dugdale, Mil. See Abbuttetls. 

HButlerage of CStincs, Signifies that imposition upon 
wine brought into the kingdom, which the king's butler 
may take of every (hip, *viz. 2 s. for every ton of wine 
imported by ftrangers. Rot. Pari. 11 H. 4. mono 1 H. 8. 
e. 5. Sec Bottler of the King, and Prifage, and Black. 
Com. 1 V. 314* 

TButfafcatlC, butfecarl, bifcarles, (bufcarli A buthfecarli) 
funt qui portus nautuos cujhdiunt: Mariners or Teamen. 
Seldens Mare Claufum , fol. 184. 

&U$oni0, Seems to be the (haft of an arrow, before it 
is Hedged or feathered, — Radulphus dc ftopham tenet 
master, de Brian linn. com. Doufete per ferjeantiam invenitnd* 
domino rtgi garcionem deferentem*unvm arcum fine corda , tf 
mum buzonem fine pennis . S. Ed. 1. 

OBpe, Words ending in by or bee, fignify a dwelling 
-•* place or habitation, from the Sax. bye. 

( bilaginet , from the Goth, by, pagus, and 
lagen, lex) Arc laws made obiter, or by the by ; fuch as 
orders and conftitutipns of corporation*, for the governing 
of their members ; of courts-lect and court-baron; com¬ 
moner* or inhabitants in vills, tfe. made by common af- 
fent, for the good of thofe that made them, in particular 
c afes whercunto the publick law doth not extend; fo that 
they bind farther than the common or ftatute law: guilds 
ana fraternities of trades, by letters patent of incorpora¬ 
tion, may likewife make by-lawt, for the better regula¬ 
tion of trade among themfelver, or with others. Ritcb. 
45, 72. 6 Rep • 6$* 
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In Scotland thofe laws arc called laws of hirlanu or bur* 
lanv; which are made by neighbours clefted by common 
confent in the birlaw courts , wherein knowledge is taken 
of complaints betwixt neighbour and neighbour; which 
men fo chofcn are judges and arbitrators, and (filed bir- 
law-men. And birlaws, according to Skene, arc leges rufi 
ticorum, laws made by hulbandnifn, or townihips, con¬ 
cerning neighbourhood among!! them. Skene, pag. 33. 

A power of making by-laws is included in the very aft 
of incorporating, and incident to every corporation aggre¬ 
gate, without exprefs words in the charter; and all by¬ 
laws muft ever be fubjeft and fquared to the rule of the 
general law of the realm, as 1 ‘ubordinate to it. Hob. 
211 . 

The inhabitants of a town, without any cuftom, may 
make Ordinances or by-laws, for repairing of a church, or 
highway, or any fuch thing, which is for the general good 
of the publick; and in fuch cafes, the greater part (hall 
bind all: though if it be for their own private profit, as 
for the well ordering of their common, or the like, they 
cannot make by-laws without a cuftom to warrant it; and 
if there be a cuftom, the greateft part (hall not bind the 
reft in thefe cafes, unlefs it be warrauted by the cuftom. 

5 R'p- 63. _ 

Every city and town corporate hath power to make 
by-laws^ for the better government of the body politick. 
Hob. 211. 5 Mod. 429. But a corporation cannot make 

a by-law to bind ftrangers which are not of their body, 
or to extend to places out of the jurifdiftion of the makers: 
nor may by-laws be made in the form of afts of parlia¬ 
ment. x Nelf. Abr. 411. Alfo by-laws may not be 
made to reftrain a perfon from fetting up his trade, it be¬ 
ing againft the Common law to reftrain men from trades: 
a by-law that no perfon who is not a freeman of a corpo¬ 
ration (hall fet up a trade, under a penalty, hath been 
adjudged void and againft law; as it excludes thofe who 
have ferved apprenticeJhips in the corp. rations, who by 
law may ufe trades. 1 Lutw. 56 2. 

By-laws ought to be for the common good and benefit 
of all thofe who live in the place where made; and re- 
ftraining men from ufing trades cannot be for common 
good, (0 that fuch by-laws have been condemned: but 
fuch a by-law warranted by particular cuftom, as that no 
((range artificer who is not free of that place (hall ufe any 
art within the fame, hath been held good. Nelf. Lut<w. 
175. A cuftom that no foreign tradefman (hall ufe or ex- 
ercile a trade in a town, tec. will warrant that which a 
grant cannot do; and where cuftom has reilrained, a by¬ 
law may be made that upon compofnion foreigners may 
exercife a trade. Carter 120. 

A by-law by a corporation may inflift a penalty, reco¬ 
verable by diitrefs, or aftion of debt, and be good, x 
Dastv. Abr. 738. But 'tis faid it cannot be made under 
a certain penalty to be levied by diftreft, and fale of the 
offender’s goods. 2 Vent. 182. For a by-law may not 
be made on pain of forfeiture of goods: nor may it inflift 
imprifonment, being contrary to Magna Charta. 2 Jnft. 
$4. Where by-laws are good, notice of them is not ne- 
ceflary, becaufe they are preftjmed for the better govern¬ 
ment and benefit of all perfons living in thofe particular 
limits where made, and therefore all perfons therein are 
bound to take notice of them, x Lutw. 404. 

The freeholders in a court leet may make by-laws re¬ 
lating to the publick good, which (hall bind every one 
within the leet. 2 Dastv. 4$7. And a court-baron may 
make by-laws, by cuftom, and add a penalty for the non¬ 
performance of them. But all by-laws are to be rcafon- 
ablc ; and ought to be for the common benefit, and not 
private advantage of any particular perfons; arnf muft 
be confonant to the publick laws and ftatutes, as fubordi- 
nate to them. Goldfb. 79. And by Stat. 19 H. 7. r. 7. 
By-laws made by corporations are ip be approved by the 
Lord Chancellor, or Chief Juftices, tee. on pain of 40/. 
Vide the Statute. Vide alfo Black. Com. 1 V. 475. And 
as to ailions on by-laws, ib, 3 V, 159. 
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C 9batj {cabala) A junto or private meeting; from a 
do&rine or fcience praftifed by the Jews. 'Tis a 
myiterious dodtrine among the Jews, received by oral 
tradition from their fathers, and at laft compiled into a 
body, in their Talmud,, It alfo fignifies a /kill or Science 
prattifed by the more modern Jews, in difeovering myf- 
teries and expofitions from the numbers that letters of 
words make. « 

CabalU (from the Lat. caballus) Belonging to a horfe. 
Dmejday . 

Cablt(b» ( cablicium ) Signifies bru/hwood, according to 
the writers of theforeft laws : but Sir Henry Spelman thinks 
it more properly windfajl-wood, bccaufe it was written of 
old cadibulum, from cade re: or if derived from the Fr. 

challis , it alfo mull be windfall-wood.- Item dicunt, 

quod ceppeg ^ cablicia vento profir at. valent) &c. foq. 
de an. 47 H. 3. 

CableO for /hipping; making them of old materials, 
which /hall contain feven inches in compafs when made 
and tarred, t&c. is liable to a forfeiture of four times the 
value, by Stat . 35 Elia, c. 8. And fee 21 Hen. 8. 
c, 12. 

Cacl;epolu0 or Cacbcrciluti, An inferior bailiff, a 

catchpole.- In ftipendiis ballivi XIIIs, IPd. in Jlipen- 

diis unius cachepoli IXs. VIId, per ann, lAc. - Confine- 

tud, domus de Farendon MS. fol. 23.-And in Thorn) 

cat her dies are mentioned, viz. SenefichaUus & cufiodes 
nojlri diligenter inquirant de injuriis per cacherellos viceco- 
mitts , &c. 

Cahe, Of herrings is 500, of /pr?tf$ jooo. Book 0/ 

A/ j r Put it it Ca\A that anri#nflv maii^ 


Vide Mr. Juftice Blackfiuu's. judicious obfcrvatjons there- 
on. Cm. 4 V. 396, 7. 

Calcutta, (calendar) Among the Romans was the firft 
day of every month, being fpoken of it by it fell , or the 
very day of the new moon, which ufuallyhappen together: 
and ifptidie, the day before, he added to it, then it is the 
laft day of the foregoing month; as pridie calend. Seftemb. 
is the laft day of Augnfi. If any number be placed with 
it, it fignifies that day in the former month, which comes 
fo much before the month named ; as the tenth calends of 
QBober is the 20th day of September ; for if one reckons 
backwards, beginning at Odober, rite aoth day of Septem¬ 
ber makes the loth day before October.) In March, Max'* 
Jaly, and Q&oter, the calends begin at dw’./ixtectTSf day, 
but in other months at the fourteenth 5 which calends 
muft ever bear the name of die month following, and be 
numbered backwards from the firft day of the faid foL 
lowing months. Hepton's Concord , p. 69, In the dates 
of deeds, the day of the month, by nones, ides , or calends, 
isfufficient. 2 Ipft. 675. See Ides. 

Calibucne, The famous fword^of the great King Ar¬ 
thur. Hoveden and Bromptpn in Vita R. 

CAlitC*. No perfon /liall wear in apparel any printed 
or dy’d callico, on pain of forfeiting 5 /. And drapers 
felling any iuch callico, iha.ll forfeit 20/. But this doth 
not extend to callicoes dyed all blue. Stat. 7 Geo. 1. 
c. 7. And perfons mV wear Huff, made of linen yam 
and cotton wool, manufactured and printed with any 
colours in Great Britain \ fo as the warp be all linen 
yarn, without incurring any penalty, by Stat. 9 Qeo. 2. 
<■’ 4. See Linen. ' * 

Calling tbf l&lafntlflF* It ufual for a plaiptiff 

tt/lifta li# nr hie rnnn/)>t .U.. Ll .it.. * ? 


the cade of herrings, and fix fcore to the hundred, which 
is called Magnum Centum. 

Cattct, The younger fon of a gentleman; particularly 
applied to a volunteer in the army, waiting for fome poll* 

Caep dftimim. The reftoring goods or cattle. Blount. 
See Ceapgild. 

Cag/a, A cage or coop for birds.- Mmdatum efi 

Viacom. Wilts, quod emat in baliva Jua 300 gallinas, is'c 
cum cagiis, in quibus eadem gallinat pom pojfunt. Ex Rot. 
Clauf. 38 H. 3. 

Calamus, A cane, reed, or quill 5 cojnprifed among 
merchandize or drugs to be garbled. 1 Jac. 1. c. 19 

Caiattg/tim and Calangia A challenge, claim, or 
difpute. — Set ant quod ego Godfridus, £fc. dedi , l5c. 
fine all qua redamatione feu calangio, l£c. Mon. Angl. 
Tom. 2. fol. 252. 

Calcetutli, Cnicca, A caufey or common hard way, 
maintained and repaired with /tones and rubbilh, from 
the Lat. calx, chalk, Fr. chaux , whence their chaujfte and 
our caujkvay , or path railed with earth, and paved with 
chalk-lionet, or gravel. Cdcearum operationes were the 
work and labour done by the adjoining tenants: and ted- 
caghun was the tax or contribution paid by the neigbour- 
ing inhabitants towards the making and repairing fuch 
common roads ; from which fome perfons were e/peci^lly 
exempted by royal charter. Kenned s Glofif. 

Caicfag/uttt, A word hgnifying a right to take fuel 
yearly.— Confirmamus pandgium, herbagium & calefagium 
in forejht nojlra * Blount. 

Calcutta? See 24 Geo. 2. c. 23. for the e/lablilhment 
of the new ftile, and 25 Geo. 2. c. 30. which ena&s, 
that the opening of commons, and doing other things 
depending on the moveable fealls (hall be according to 
the new calendar. 

Cr.ientta? of ^ffottcro. A lift of all the prifoners 
’ names, in the cuftody of each refpedtive foeriff. Where 
prifoners are capitally convidied at the afiizes, the judge 
may command execution to be done, without any writ. 
And the ufage now is^ for the judge to iign the calendar, 
which contains all the prifoners names, with their feveral 
judgments in the margin,, and this calendar is left with 
the Iheriff. As, for a capital felony, it is written oppofite 
to thcprifoncr’s name, “ hanged by the neck.” Formerly 
in the days of Latin and abbreviation, “fufi per coll” 
for “ fiuj'pendatm per collum.” Staundcfiord , A C. 182. 
And this is the only warrant that the (heriff has, for Zb 
material an alt, as the taking away the life of another 
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nemfidted, or withdraw himfelf: whereupon the crier is 
ordered to call the plaintiff; and if neither be, nor any 
one for him, appears, he is nonfljited. the fujbors arc dig 
charged, the action is at an 11111, filfaHlPMllB 11 
recover his cofts. But this is not (like a verdia) a bar to 
the plaintiff’s bringing another a&ion, when he can get 
better proof, &c, 6 

Call/0, The King's highway mentioned in fome of 

our ancient authors.- Tanta autem gratia inhabitants - 

but fuit Britannia, quod quatuor in ea Calles * fine in 
finem confiruxerunt regia fublimatos autforitatc, &c. "Hunt¬ 
ingdon, Lib. 1. 

Camb^cb. By the Stat. 18 Geo. 2. r. 36. and 21 Gee. 

2. c. 26. No one /hall wear in any garment or apparel* 
or vend, utter, fell, or expofe to fale, (except for expor¬ 
tation) or for hire make up for, in, or upon, any garment 
or wearing apparel, any cambricfc or French lawn, under 
the penalty of 5/. to the informer, on complaint before a 
juftice of peace within fix days after the offence commit¬ 
ted; the penalty to be levied by diftrefs on the offender's 
goods. The wearer excufcd on difeovering and giving 
efficient proof againft the vender, if fold after the 24th 
Of June 1748. The importation of cambricks and French 
lawns prohibited but on fecurity of exporting them within 
three years. See Stat. 32 Geo. 2. c. 32. And fee 4 Gee. 

3. c. 37. for the ettabli/hment of a linen manufactory at 

Winchdfiea in Suffix. * 

Cambtftttte. The ftatute 14 Hen. 8. cap. 2. to reftraia 
alien artificers , and requiring more of them than denizens 
is not to be extended to Grangers dwelling in Cambridge. 
See Stat. 32 H. 8. c. 16. • And fee farther 34 35 He*. 

8. r. 24.-35 Hcn - 8 - *• 15-—7 Ge °' 2. c. 10. and ti ' 
Geo, z. c. 2cl 

Camera, From the old Germ. Cam . Cammer, crooked - ' 
whence comes our Englifti kembo, arms in kembo. But 
camera at firft fignified any winding or crooked plat of 
ground; as unam cameram terra, i. e. a nook of land 
Du Frcfne . Afterwards the word was applied to any 
vaulted or arched building 5 and by degrees more par¬ 
ticularly reflrained to an upper room or chamber: aid it 
is now often ufed in the* law, in the bu/inefs of a judge 
where perfons are to be brought before him cameram 
fuamfituat. in Scijeants-Inn, &V, The prefent Irijh ufo 
cama for a bed. See Kenneds GUffi 

'Tis ufed in philofophy with the word pbfiura, fignf- 
fying a dark chamber. But more .particularly, camera 

objeura 


CAN 

ubfcura is the name of an optic machine; wherein (the 
light only coming through a double convex glafs) ob¬ 
jects exjfcfed to broad day-light, and oppoiite to the glafs 
ate reprefented inverted upon any white furface, placed 
within the machine in the focus of the glafs. The firft 
who observed this phenomenon was Baptifta Porta, lib . 4. 
, f. 2. Magta natural is. A darkened chamber may be 
made to anfwer the fame purpofes. By the ufe of a fccond 
glafs collecting the rays of light, objedts are delineated in 
their natural pofition, &c. 

Camilla, A garment belonging to priefts, called the 

Jill,, . — Indutus camifia linea qua communi nomine dicitur 

Alb. Pa. Blefenfis. , 

Camoca, A word nfed to fignify a garment made of 
er fomethihg better: Unum veftimentum pro ferialibus 
diebus album de camoca. Mon. Angl . Tom . 3. pag. 81. 

Campana bajula, A fmall hand bell, much in ufe in 
the ceremonies of the Roman church; and retained among 

us by fextons, parifh clerks, and criers.- iguatuor 

eas miner thus patriareba donavit, altari videlicet portatili 
confecrata , campana bajula, baculo infigni , & tunica ex auro 
cent ext a, Reverfi ingpatriam fua qui/que dona miraculo/e 
percepit , hie. Girald. Camb. apud Wharton. Angl. Sacr. 
Par. 2. p. 637. 

Campartum* Any part or portion of a larger field or 
ground ; which would otherwife be in grofs or common. 

-- Rex cuftodi infularum de Gernfey, £5 c. In perpetuum 

reddantur decima de camparto nofiro in cadem inful a. Prinne 
Hiflor, Col left. Vol. 3. p. 89. 

Campcttum, Is uied for a corn-field. Pet . in Pari. 
30 Ed. 1. 

Campfight, The fighting of two champions or com¬ 
batants in the field. 3 Infi. 221. See Champion , 

Camptta filpait or Mart a, Was an aflembly of the 
people every year upon May Day, where they confederated 
together to defend the country again ft a 11 enemies. Leges 
Edw. Confejbr, cap. 35. Denuo in campo Martii conve¬ 
ner e, ubillli qui faernmentis inter illos pacem corfirmaverc, 
fimpbfuere. Sim. Dunclm. Anno 1094. 

Cancelling SSifR. Vide Black. Com. 2 V . 308, 309. | 

Cancelling Of Sfttllff. Vide Black . Com. 2 V. 502. 

Canhlco mto Cbanhletfi. If any chandlers mix with 
their wares any thing deceitfully, (sic. the candles lhall 
be forfeited. Stat , 23 Elix. c. 8. And a tax or duty is 
granted on candles, of 4 d. per pound for thofe made with 
wax, and one half-penny a pound for all other candles, 
befides a duty upon tallow) by 8 Ann. cap. 9. The 
makers of candles are not to ufe melting-houfes without 
making a true entry, on pain of 100/. and to give notice 
of matong candles to the excife officer for the dudes, and 
of the number, hit. or (hall forfeit 50/. Stat. 11 Geo. 
i. cap. 30. Vide 23 Geo . 2.' c. 21. and z6 Gee. 2. c. 
32, See Wax-Chandlers. 

CailbUlUafl-tDay, The feaft of the purification of the 
Bleffed Virgin Mary , being the fecond day of February in- 
ftituted in memory and honour of the purification of the 
faid virgin in the temple of Jerufalem , the fortieth day 
after her happy child-birth, according to the law of Mofts, 
and the presentation of our blefled Lord; It is called 
Candlemas , or a Mafi of candles, becaufe before mafs was 
faid that day, the church confecrated and fet apart for 
facred ufe, candles for the whole year, and made a pro- 
ceffion with hallowed candles in remembrance of the 
divine light, wherewith Chrift illuminated the whole 
church at his prefentation ig the temple, when by old 
$imm filled, A light to ligSte$ the Gentiles, and to be the 
glory of bis people IfraeJ, St. Luke, tap . 2. ver. 32. This 
ieftival is no day in court, for*the judges fit not; and it 
i» the grand day in that term of all the inns of court, 
whereon the judges ufually obferve many ancient cere¬ 
monies, and the focietics which feem to vie with each 
other, have fumptuous entertainments, accompanied with 
mstfick, and almoft all kinds of diverfions. 

Caticc opertix, Dogs with whole feet, not Jawed. 

-- Ft debent habere canes opcrtlas ex omni gencre ca - 

num , H non impediatas . Antiq. Cuftuznar. de Sutton Col- 

fieM, * . 

CaneBellu*, A balket. In the inquifition of ferjean- 
cies, and knight’s fees, anno 12 hf 13 of King John* for 
EJex and Hertford , it appears that one John of Lijlop held 
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a manor by the fervice of making the King’s bafkets.—* 
Johannes de Liftone tenet, hie. per ferjeantiam faciendi ca* 
neftellos, hie. Ex Libro Rub. Scacc. fol. 137. 

Cantata, A trial by hot iron, formerly ufed in this 
kingdom. Si inculpatiofit , hf fe purgdrt velit, eat adfer - 
rumcalidum, hi adlegiet manum ad can fa ram quod non faU 
fum fecit. See Ordeal. 

Canipulua* This word hath been taken for a lhoit 
fword. Blount . * 

Canita, A rod or diftance in the meafurc of ground. 
— 1,1 1 Papa Clem. IV. concedit, hic. ut nulls fectslari *vel 
religiofo, hie. infrt fpatium 300 cannarum ab ipforum eede - 
fits menfurandarum .- Yohmits quamlibet ipfarunt canna¬ 

rum o 3 o palmarum longitudhmn continere. Ex Regiftr. 
Walt. Giftard Archiepiic. Ebor. »f. 45. 

Canon, Is a law or Ordinance of the church; and the 
Greek word canon, from whence is derived the canon 
law, fignifies a rule, becaufe it leads a man ftreight, 
neither drawing him from one fide nor the other, but rather 
correcting him. The canon law confifts partly of certain 
rules taken out of the feripture; partly qf the writings of 
the ancient fathers of the church ; partly of the ordinances 
of general and provincial councils; and partly of the de¬ 
crees of the Popes in former ages. And it is contained in 
two principal parts, the decrees and the decretals: the 
decrees are ecclefiaftical conftitutions made by the Pope 
and Cardinals, and were firft gathered by lvo bilhop of 
Carnat , who lived about the year 1114, but afterwards 
perfe&ed by Gratian, a beneMfttnc monk, in the year 
1149, and allowed by Pope F.ugcnius, to be read in fchools, 
and allcdged for law. They are the moil ancient, as 
having their beginning from the time of Confiantine the 
Great, the firft chriftian Emperor of Rome. The dccro* 
tals are canonical cpiftles written by the Pope, or by the 
Pope ahd Cardinals, at the fuit of one or more perfons 
for the ordering and determining of fomc marrer of con- 
troverfy, and have the authority of a law; and of thefe 
there are three volumes, the firft whereof was compiled 
by Raymundus Barcinius, chaplain to Gregory the Ninths 
and at his command about the year 1231. The fecond 
volume is the work of Boniface the Eighth, coIJetted in 
the year 1298. And the third volume, called the C/tf- 
mentines, was made by Pope Clement the Fifth, and pub- 
liffied by him in the council of, Vienna, about the year 
1308. And to thefe may be added feme novel con¬ 
ftitutions of John the 22d, and fome other biihops of 
Rome. 

As the decrees fet out the origin of the canon law, and 
the rights, dignities and decrees of ecclefiaftical perfons 
with their manner of election, ordination* hie. So the 
decretals contain the law to be ufed in the ecclefiaftical 
courts 5 and the firft title in every of them, is the title of 
the bleiTed trinity, and of the catholick faith, which is 
followed with conftitutions and cuftoms, judgments and 
determinations In fuch matters and caufes as are liable to 
ecclefiaftical cognizance, the lives and convention of the 
clergy, of matrimony and divorces, inquifition of crimi¬ 
nal matters, purgation, penance, excommunication, hie. 
But fome of the titles of the Canon law are now out of 
ufe, and belong to the Common law: and others are in¬ 
troduced, fuch as trials ofwwills, baftardy, defamation, 
hie. 

Trials of tithes were anciently in all cafes had by the 
Ecclefiaftical law; though at this time this law only 
takes place in fome particular cafes. Thus much for the 
Canon law in general; and as to the Canon laws of this 
kingdom, by the ftatute 25 Hen. 8. c. 19. it is declared, 
that all Canons not repugnant to the King’s prerogative, 
nor to the laws, ftatutes, and cuftoms of the realm, lhall 
be ufed and executed. By this ftatute. Canons made in, # 
convocation are to be confirmed by the King, and have 
the royal aftent: and it has been adjudged that Canons 
made in convocation, and confirmed by the Kinfr, do 
bind as £mly in all ecclefiaftical caufes, as acts of par- 
iament do in other cafos; for by the Common Jaw, 
every bilhop in his diocefe 1 , and each arclibilhop in his 
province, and the convocation may make Canons, which 
lhall be binding within their jurifdiflions. The convo¬ 
cation for the province of Canterbury was held at Lrndon, 
anno 1603, in the firft year of the reign ot King fames 
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I. by the King’s writ, and they had a licence under the 

S reat feat, to consult and agree to fuch Canons as they 
lonld think fit ; whereupon they made feveral Canons 
concerning the government of the church, religion, the 
clergy, c c. which had the royal aflent, and were ratified 
and confirmed by that King, for him, his heirs, and fuc- 
ceflors, purfuant to the ftatute 25 H. 8. c. 19. which 
Canons thus warranted by aft ofparliament, are the laws 
of the land to this day.. See Treatife of Laws, p . 402 
tfc. 1 Nelf. Abr* 416. The general Canon law is no 
further in force here than it hath been received, and is 
confiftent with the Common or Statute fcw. 

With refped to the cffe&s of the Canon larw in Europe, 
in antient times, it’s forms and maxims, which were be¬ 
come univerfally rcfpeftable from their authority in the 
fpiritual courts, contributed not a little towards the im¬ 
provement of jurifprudcnce. But, we muft not confider 
it politically * with relped to the end for which it was fra¬ 
med, but merely as a code of laws refpeding the rights and 
property of individuals, and attend only to the civil 
effeds of its decisions concerning thefe. Fide Robcrtfon’s 
Hift . Emp. C. V. 1 V . 62, 63. 

The plan of ecclefiaftical jurifprudcnce was more per- 
fed than that in the civil courts: but this was to difpofe 
the laity to fufFer the ufurpations of the clergy. Fide 
id. 63. 

Fide farther as to the Canon law, in Black. Com. 1 V. 
14, 19, 78, 82, 83. 4 V . 414, 4 I S* 

Canon H&eligioCopim, A book wherein the religious 
of convents had a fair tranicript of the rules of their order, 
which were frequently read among them as their local fta- 
tutes; and this book was therefore called Regula and Canon , 
The publick books of the religious were the four fol¬ 
lowing. 1. Miffale , which contained all their offices of 
devotion. 2. Martyrologium , a regifter of their peculiar 
faints and martyrs, with the place and time of paffion. 
3. Canon or Regula, the initiation and rules of their order. 
4. Necrologium or Qbituarium, in which they entered the 
deaths of their founders and benefadors, to obferve the 
days of commemoration of them. Kenntt's Gloff. 

Cantd» (CantrHum) Seems to fignify the lame with 
what we now call lump, as to buy by meafurc, or by the 
lump: but according to Blount it is that which is added 

above measure.- Nullum genus bladi vtndatur per cumu - 

lam feu cantellum, prater avenam, brafium & farinam . 
St at. de Rif or. cap. 9. Alfo a piece of any thing, as a 
cant el of bread, and the like. 

Cantrell, (Cantredus) A Britijb word from cant, or 
eantre, which in the Britijb tongue fignifies centum, and 
tret, a town or village, is in Wales an hundred villages: 
for the Weljb divide their countries into cantrtds , as the 
Englijb do into hundreds. This word is ufed 28 H. 8. c. 3. 

Capacity, (capaeitas) An ability, or fitnefs to receive; 
and in law it is where a man or body politick, is able to 
give or take lands, or other things, or to fue adions. 
Our law allows the King two capacities, a natural and a 
politick i in the firft, he may purchafe lands to him and 
his heirs; in the latter, to him and his fuccefiors. An 
alien born hath fufficient capacity to fue in any perfonal 
allion, and is capable of perfonal eftate j but he is not 
capable of lands of inheritance; and in a real adion, it 
is a good plea of the defendant to fay the plaintiff is an 
alien born, and pray if he Ihall be anfwered. Dyer 3. 
Perfons attainted of treafon or felony, Ideots, lunaticks, 
infants, feme coverts without their hu{bands, fcfr. are not 
capable to make any deed of gift, grant, or conveyance, 
nnlefs it be in fome fpecial cafes. But all other perfons, 
void of impediments, are capable of making grants and 
conveyances, and to fue and be fued, being twenty-one 
Years of age; and at fourteen, their age of diferetion, 
they are'capable by law to marry, be a witnefs, fcfr. 1 
Jnft. 171, 172. 

Fide farther as to capacity to purchafe , and to convey, 
Black. Com. 2 F. 290. .And as to a capacity cf guilt, ib, 

4 Fm 20* • 

Cape, (Lot.) Is a writ judicial, touching plea of lands 
or tenements; fo termed, as moil writs are, of that 
word in it, which carries the chief intention or end there¬ 
of : and this writ is divided into cape magnum and cape 
parvum, both of which take hold of things immoveable. 
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Cape $$agnum, or 'the grand cape. Is a wfit that lies 
before appearance to fummon the tenant to anfwcr the' 
default, and alio over to the demandant: and in,the Old 
Nat. Brev. it is defined to be, where a man hath brought 
a prmcipe quod reddat of a thing touching plea of land, 
and the tenant makes default at the day to him given in 
the original writ, then this writ ihall go for the King to 
take the land into his hands; and if the tenant cjme 4 
not at the day given him thereby, he lofcth his land, kc c. 
See Reg. Jud. foL 1, Brad. hb. 3. trad. 3. c. 1. 

Cape itarblind, or petit cape , Is where the tenant is 
fummoned in plea of land, and comes on the fummons, 
and his appearance is recorded ; if at the day given hint 
he prays the view, and having it granted makes default; 
then ihall iffue this writ for the King, i$c. b Id Nat. Brev K 
162. The difference between the grand cape ar«d* petit 
cape is, that the grand cape is awarded upon the tenant’s 
not appearing, or demanding the view in fuch real actions, 
where the original writ docs not mention the particulars 
demanded; and the petit cape is after appearance or view 
granted : and whereas the grand cape fummons die tenant 
to anfwer for the default, and likewife over to the de¬ 
mandant: petit cape fummons the fcnant 10 anfwer the 
default only: and therefore it is called petit cape; though 
fome fay it hath its name, not becaufc it is of lmall force, 
but by reafon it con fids of few words. Reg. Jud. fol. 2. 
Fleta, lib. 2. c. 44* 

Cape ab Sta&entfam, This is a fpecies of cape mag¬ 
num, and is where 1 am impleaded of lands, and vouch 
to warrant another, againft whom the fummons ad war- 
rantixandum hath been awarded, and he comes not at the 
day given ; then if the demandant recover againft me, I 
Ihall have this writ agaipft the vouchee, and recover fo, 
much in value of the lands of the vouchee, if he hath fo 
much; if not, I Ihall have execution of fuch la&FTand 
tenements as Ihall after defeepd to him in fee; or if he 
purchafea afterwards, I Ihall have againft him a refum- 
mons, l$c. And this writ lies before appearance. Old 
Nat* Br. 161. V mnt j t 

CapcUa, Before Ac word chapenijpwffitn 1 
oratory, or depending place of divine worlhip: it was ufed 
alfo for any fort of cheil, cabinet, or other repoikory 
of precious things, efpecially of religious reliques. Ken- 
net's Parocb. Antiq. p. 580. 

CapeUus, A cap, bonnet, or other covering for the 

head.- Capite difcooperto fine capello, cum una garlanda 

de latitudine, fc. Tenures, p. 32. -— Capellus ferrous , 
an helmet or iron head-piece, ^uuunque takas halm it 
in catallis ad valentiam decern marcarum haheat hulber - 
gellum cs* capellum ferri, lane earn. Hoveden, pag. 61. 

«—Capellus militis is likewife an helmet or military head- 
piece. Confuetud. Domus de Fareudau, MS. fol . 21. 

Capias, Is a writ of proccfs of two forts; one whereof 
is called capias ad refpenjendum , before judgment, where 
an origin4 is faed out, c5 c. to take the defendant am} 
make him anfwer the plaintiff: and the other a writ of 
execution, after judgment, being of divers kinds, as capias 
ad fatisfapendum, capias utlagatum, &c. The capias ad 
refpondtndum in C. B. is drawn from the prsreipe, which 
ferves both for the original and capias , and the return of 
the original is the telle of the capias. If a capias be 
fpecial, in debt, covenant, Ifc. the caufe of a&ion mull 
be recited at large, and you are to fet forth the fubftaoce' 
of your intended declaration, as you are alfo in your 
original. Theufual courfe is to take out the capias, and’ 
fue out the original after, tkkough it is itippoied to bq 
fued out before, becaule the original cannot be fo 
fpeedily fued out at all tpnes: and where the cauie of 
adion is for debt, and requires bail, the beft way is to. 
make an at etiam capias, the original to which is only a * 
bare claufum fregit ; and when you come to judgment, 
you may file a new original to warrant fuch judgment. 

If a capias be fpecial, b y Rrmcipe quod reddat , tr'e. and 
there is any miftake in the name, alias didus, or fum. It * 
may be pleaded in abatement, and a new original after¬ 
wards will not cure it; but you are forced to difcourlnue 
our adion, or enter a caflatur, and to begin de novo. There 
may be an alias and a pUtrsqs capias , bearing t;lie from 
;he return of each other, if the defendant be not taken on 
he firft writ. See Rrak. Sofa. p. 290. 

The 
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The word ftcut alias, and ftcut pJuries, diftinguifo the 
alias and pluries from the capias. 

Capip aD Satisfaciendum, A judicial writ which 
iffucs out of the record of a judgment, where there is a 
recovery in the courts at Weftminfter , of debt, damages, 
iAc. And by this writ the iheriff is commanded to take 
the body of the defendant in execution, and him fafely to 
\ keep, fo that he have his body in court at the return of 
the writ, to fatisfy the plaintiff his debt and damages. 
Vi tit i hill. Abr. 249. It is ufual to take out this writ, 
where the defendant hath no lands nor goods, whereof 
the debt recovered may be levied : and when the body is 
taken upon a ca.fa.* and the writ?is returned and filed, it 
as an abfolute find* perfect execution againit the defend¬ 
ant, and no other execution can be againft his lands or 
goods. * Where a perfon dies in execution, his lands and 
goods are liable to fatisfy the judgment, by ftatute 21 
Jaf. 1. c. 24. See Roll, Abr . 904. In cafe two perfons 
are bound jointly and ieverally, and profecutcd in two 
courts, whereupon the plaintiff hath judgment and execu¬ 
tion by cap. ad fatisfac , againft one of them; if he after 
have an elegit againit the other, and his lands and goods 
are delivered upon it, then he that is in prifon {hall have 
audita querela. Hob, 2. 57. Where one taken on a cap, 
ad fatisfaciendum eicapes from the (heriff, and no return 
is made of the^writ, nor any record of the award of the 
capias ; the plaintiff may bring a feire fac, againft him, 
and on that what execution he will' Rol. 904. And if 
the defendant refeue him&lf, the plaintiff fhall have a 
new capias, the firft writ not being returned. Ibid, 
901. 

A defendant being brought into court by virtue of a 
cap, ad fatisfaciendum, the plaintiff was alked, whether 
he youlfl pray that the prifoner might be committed ? 
who anIwered he would not; becaufe the party was not 
able to pay, and had efcaped from the fheriff, againft 
whom he intended to bring his adion j therefore the de¬ 
fendant vJ!s difeharged. 1 And. ca, 166. A capias ad 
^ &tisfkcien%ir » jjjff againft a peer; nor againft his 
executor sor adafiriffratoi's, but where a devajlavit is re¬ 
turned by the fheriff, isle, x LilL 250. If the defendant 
cannot be taken upon a capias in the county where the 
u&ion is laid, there may ilfue a teftatum ca, fa, into ano¬ 
ther county 5 and fo of the other writs. 

4£npfa0 lltiagatum, Is a writ that lies againft a per¬ 
fon who is outlawed in any adion, by which the Iheriff 
apprehends the party outlawed, for not appearing upon 
the exigent , and keeps him in fafe cuftody till the day of 
return, and then prefents him to the court, there to be 
ordered for his contempt; who, in the Common Pleas, 
^as in former times to be committed to the Fleet, there 
to remain till he had fued out the King’s pardon, and 
appeared to the adion. And by a fpecial capias utlagatum 
in, the fame writ the iheriff is commanded, to feizc all the 
defendant’s lands, goods and chattels, for the contempt 
to the King; and the plaintiff, (after an inquisition taken 
thereupon, and returned into the Exchequer) may have the 
lands extended, and a grant of the goods, &c. whereby 
to compel the defendant to appear y which when he doth, 
if he. reverfe the outlawry, the fame {hall be reftored to 
him* Old Hat, Br. 154. H defendant may appear in 
perfon, and reverfe an outlawry: and in B. M, one,may 
appear by attorney, &c. Alfo when a perfon i* taken 
upon a capias utlagatum, the Iheriff is to tafcfran attorney’s 
engagement to appear for him^ when fpecial bail k not 
required ; and his bond w&b fureties to appear, where 
, *tia required. Stat. 4 & 5 IV, At <• 18. This writ 
is either genera], againft the b*dy; or, as I have before 
ojaferved, it is fpecial, againft the body, lands and goods. 
1 tee Outlawry, 

As to the forms of thefe writs they may be found in 
the comfoop books of practice, 

dfapiaf moj$ftte, Is where one, who is fined to the 
King for fome offence committed againft a ftatute, does 
hot difeharge the fine according to the judgment: where¬ 
upon bis body is to be taken by this writ, and committed, 
to prifon untU he pay the fine. 9 It is ufed in other cafes, 
for not making out fbtne pleas in civil adions. 3 Rep. 
12. By the Stat. $ W. tf M, c. 1 2. capiatur ftnee arc 
tajeen away in feveral cues. See Fines for Offences* 
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in Cflftbertwm, A writ lying for cattle id 
*r if tenant ; which is, where a diftrefs taken is driven out 
the county, fo that the Iheriff cannot make deliverance 
n replevin, when this writ iffues to the iheriff to take as 
many beafts < f die diftrainer, isfe. Reg. Orig. 82, 83. 
Vide Withernam . 

Capiatur, (judgment quod) Formerly if final judg- 
lpent was for the plaintiff, it was alfo conlidercd that thd 
defendant Ihould be either amerced, for his wilful delay of 
jufticc in not immediately obeying the King’s writ, by 
rendering the pontiff his due* (5 Rep. 49.) or be taken 
Up, ( capiatur) to pay a fine to the King, in cafe of any 
forcible injury. But now by Stat. 5 W. M. 

12. capias fhall not iffue for this fine, but plaintiff flmll 
pay 6 s. $d. and be allowed it againft defendant in cofts. 
Therefore in judgments in Common Pleas, they enter that 
the fine is remitted; in King's Bench they take no notice 
of any fine or capias. Salk . 54. Carth. 390. 

Capita, (^ntf«//<7w by) i. e. To every man an equal {hare 
of perjhnal eftate, when all the claimants claim in their 
own rights, as in equal degree of kiadred, and not jure 
repre/entatUnis. Black . Com. 2 V. 517. 

Capita, (fuccejfion by) Where the claimants are next 
n degree to the anceftor, in their own right, and not by 
right of representation. Black. Com . 2 V. 217, 218. 

Capitate, Signifies a thing which is itolen, or the va¬ 
lue of it. Leg. H. 1. cap. 59. 

Capitate totbenu. Hath been ufed for live cattle.— 
Reddam de meo proprio dedmas dto, tam in viventi capitali, 
quam in mortuis frudibus terra. Leg. Athelftan. 

Capftc, (from caput, i. e. Rex , unde tenere in capite, 
eft tenere de rege , omnium terrarum capite) An ancient 
tenure, whereby a man held lands of the King imme¬ 
diately as of the crown, whether by knight’s fe/vice, or 
in focage. This tenure was Hkewiie called, tcuure hold¬ 
ing of the perfon of the King: and a perfon might hold 
of the King, and not in capite ; that is, not immediately 
of the crown, but by means of fome honour, caftle, or 
manor belonging to it. According to Kitchen , one might 
hold land of the King by knight's ftrvi.e, and not in r*4 
fite ; becaufe it might be held of fome honour in the 
King’s hands, defeended to him from his anceftors, and 
not immediately of the King, as of his crown. Kitch, 
129. Dyer 44. F. N. B. 5. 

The very ancient tenure in capite, was of two forts; 
the one principal and general, and the other fpedal or 
fubaltern ; the prindpal and general was of the King as 
caput regni, (A caput generalifttmum omnium feodorum, the 
fountain whence all feuds and tenures have their main 
original: the fpecial was of a particular fubjed, as caput 
feudi , feu terra illius, fo called from his being the tirft 
that granted the land in fuch manner of tenure; from 
whence he was ftiled capitalis deminus, isfe. But tenure 
ip capite is now abolilhed ; and by Stat. 12 Car. 2. c. 24. 
All tenures are turned into free and common focage : fo 
that tenures hereafter to be created by the King are to be 
in common focage only; and not by capite, knight’s fer- 
vice, tftc. Blount. 

Cftpitilitium, A word ufed to fignify what we now call 
poll money. 

Capftitium, A covering fSr the head. ’Tis mention¬ 
ed in the ftatute 1 Hen. 4. and other old ftatutes, which 
prescribe what driffes fhall be worn by all degrees of 
perfons. 

Capital! $gtf, The head-lands, lands that lie at the 
head or upper end of the lands or furrows.— —Canonid 
(Burccfter) concefferunt homiuibus de Wrochwike duas acrat 
prati pro capitibus fuarum croftarum tenus rivulum merfue 
mokndimtm, iftc. Kenaet's Paroch. Antiq. p. 137. 

CapftuM l&uralfa, Aflemblies or chapters held *by ru* 1 
ral deans and parochial clergy within the precind of 
every diftin& deanery; which at firft were every three 
weeks; afterwards onte a month, and more folemnly once 
a quarter.^ Convel. 

\k aptfon> ( *P*io) Is wtfep a commiffon is executed, 
the commilfipners fubferibe their names to a certificate, 

I declaring when and tyhere the commiftion was executed; 

. which in Will called a caption. And thefe ioptions re-, 
i late chiefly to bufincfs of three kinds, i. e. to commif*. 

I lions to take fines of lands, to take anfwcrs in chancery. 
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end depositions of witnefles: on the taking of a fine it 
is thus: Capt. fc? cogn. die ftfr. anno, ftV, apud, lAc. And 
on the back, Excutio iftius comm . patet in quadam ftchedul. 
ei 'dm comm. cmneA. On the taking of an anfwer in 
Chancery, the caption is at bottom as follows: Capt .fust 
hac rejponf. ftuper facram. fnpramminat . def. Willidmi B. 
die ft? a tin o t & c. apud, ft? c. coram nobis , c z>c* And on the 
back of the commiflion, Fxecutio iftius com *, ft? c. On the 
taking depofitions of witneffes, only the execution on the 
back is indorfed, as Exemtio iftius comm, in quad, fchedul. 
&c. The caption being included in the«title of the depo¬ 
fitions. Sometimes it is ufual to add to the caption , vir - 
tut. commijjton. dam. regis nobis ft? al. dinQ , (s c. Thcfe 
/japtions and the executions of the commiflions mull be 
now in Englijb, by the late ftatute, 4 Geo. 2* c. 26. And 
aside 5 Geo. 2. c. 27. and 6 Geo. 2. c. 14. 

Captain, ( capitaneus ) One that lcadeth or hath the 
command of a company of ftoldiers: and is either general, 
as he that hath the governance of the whole army: or 

fpecial, he that leads but one band.-There is alfo 

another fort of captains , Qui urbium pracfteBi Junt , ISC. 
Blount. 

Captfbcs, An aft was made for relief of captives taken 
by Turkijh, Moorijh, and other pirates, and to prevent ta¬ 
king of others in time to come. Stat . 16 ft? 17 Car • 2. 
f. l\. Vide Bla h. Com. 2 V. 402. 

Capture, ( captura ) The taking of a prey, an arreft, or 
feizurc : and it particularly relates to prizes taken by pri¬ 
vateers, in time of war, which are to be divided between 
the captors, CSV. St. 14 Car. 2. e. 14. and 4 ft? 5 W. 
& M. c. 25. Vide Black. Com. 2 V. 401. 

Caput H&atom'ar, is the cattle or chief feat of a noble¬ 
man ; which defeends to the eldeft daughter, if there be 
no fon, and mull not be divided among the daughters like 
unto lands, lAc. 

Caput 3 nn i, New year’s day, upon which of old was 
, ©bferved the feftum ftultorum. 

Caput Jcjunfi, In our records is ufed for Aft Wedueft 
day , being the head, or firft day of the beginning of the j 
Lent-Faft . Paroch. Antiq. p. 132. ' 

Caput loci, The head or upper end of any place; ad 
caput villa?, at the end of the town. 

Caput lupinum, Antiently an outlawed felon was 
faid to have caput lupinum , and might be knocked on the 
head like a wolf.—Now the wilful killing of fuch a one 
would be murder. 1 HaL P. C. 497. And vide Brae- 
ten , fo. 125. 

By the Athenian laws, if a criminal would not furrender 
himfelf to juftice, he might be capitally condemned, and 
any one might kill him. See Demofthenes's third Philippic . 

'caputagtum. Some think this word fignities head or 
poll money, or the payment of it: but it is rather what 
we otherwife call chcvagium. 

Car and Cttfr, The names of places beginning with 
car and char fignify a cit>, from the Brit, cacr, viz. 
Civitas, as Carlifte , ft?V. 

Carabantu, a caravan, or joint company of travel¬ 
lers in the eaftern countries, for mutual conduft and de¬ 
fence.- Egrejfa caravanna noftra de Joppa vtrfus exer- 

citurn veniebat onufta vifiuutyus fcf aliis clitellis necejfariis . 
(iaufrid. Vinefau Richardi Regis, Iter Hierofbl. lib. 5. 
cap. r t 2. 

Carcan, Is fometiines expounded for a pillory: as is 
carcanwm for a prifon. LL. Canuti Regis. 

CatcatUO, Signifies loaden 5 a fhip with her freight.— 
De corpore cujuftibet magna navis carcatai cum rebus vena- , 
libus 4 denar. Pat. 10 R. 2. 

Catb!S nub IDite, A duty of 6d. per pack on all play¬ 
ing cards , and of 5 /. for every pair of dice , ihall be paid 
* to the*crown for thirty-two years; the cards and dice to 
be carried 10 the ftamp office and marked, ftV. And 
afing them unftamp’d, is liable to a penalty cf 5 /. Stat. 
9 ftf 10 Amt. c. 19. . 

Limitation of the time of profecution upon bonds for 
exporting cards and dice, 5 /Sea. 1. c . 19. fte£t . 48. Pe¬ 
nalty on defacing the ftamp of cards or new-fpotting 
dice, 6 Geo. 1. c . zi. Jell. 55. An additional duty of 
6 d. on every pack of cards, and 5/. on every pair of 
dice, 29 Geo. 2. r. 13. See jSttaittpc. 
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Catena anb Carcffata, A cart and cartload.- 

Quinque careftatas clauftur<e, ad pradi&ec terra claufturam 
fttftinendam . Mon. Angl. Tom. 2. f. 340. 

Carctariiia, or Careftariua, A carter. Blount. See 
Carreta. 

CarfttfJl* Dearth, fcarcity, dearnefs.—— Rex majors 
iA vie ♦ London, falutem. Querela archiepi/coporum , comi- 

turn, - quod de bobus, vaccis, mulionibus, lAc. Magnc^ 

quafi intolleralibis eft cariftia hiis diebus fub , ftrV. Pit. 8 

Carte, Ad caritatem, foculum caritatis, A grace 
cup; or an extraordinary allowance of wine, or other 
liquor, wherein the religious at fefti/als drank in com¬ 
memoration of their founders and benefaftbrs. Cartular . 
Abbat. Glaftcn . A. S. ft. 29. 

Carb, A quantity of wool, whereof thirty make a 
farpler. Stat. 27 II. 6. c. 2. 

Camatium, A charnel houfe, or repository for the 
bones of the dead.—— In carnario ftubtus capellam, &c. 
OJfta hum ana, \Ac. bumaia de licentia ftaerifta qui pro tern - 
pore fuerit, qui difli carnarii clavem & cuftcdiam habebit Jpe - 
cialem , ut uftq; ad refturrefiionem gtntealtm honeftius confer- 
ventur, a carnibus integre denudata reponi volumus ft? obfter- 
vari.—Cartular. ftundatienis capslhe ftanfti Johannis 
in odd. parte Eccl. Norwic. per Job. Norwic. Epiftc. Dat. 
4 Oft. 1316. 

Carno, This word hath been ufed £br an immunity or 
privilege, as appears in Cramp. Juriftd. ftol. 191. 

CarpemeaU, Cloth made in the Northern parts of Eng¬ 
land, of a courfe kind, mention’d in 7 Jac. x. cap. 16. 

Can, Is a kind of cart with wheels. Vide Caruta . 

Cdftat, A weight of four grains in diamonds, ftJV. 
And this word ’tis faid was formerly ufed for any weight 
or burden. ™^ n ' 

Carreta, Hath been taken for a carriage, cart, or wain 
load; as Carreta /ami is ufed in an old charter for a load 
of hay. Kenned Glo/ft. * 

Carte, Clofets, or apartments privacy aid retire¬ 
ment.—Three pews or carrels, whsot^very 
old monks, after they had dined, diorefort, and there 
fiu&y.—Davies Mon. oft Durham , p. 31. 

CarrfcH or Carrach, (carrucha) A fhip of great bur¬ 
den, fo called of the Italian word carico or carco, which 
fignifics a burden or charge: it is mentioned in the ila- 
tutes 2 R. 2. c. 4. and 1 Jac. c. 33. They were not 
only ufed in trade, but alfo in war, as Walfingh. in Hen. 5. 
ft. 394. viz. Ga/li conduxerant claftcm magnarum navium 
carricarium, tffc. qua regnum Anglia; moleftarcnt. 

Carrier, Is a perfon that carries goods for others for 
his hire. 

A common carrier having the charge and carriage of 
goods, is to anfwcr for the fame, or the value to the 
owner, Co. Lift. 78. And where goods are delivered to 
a carrier, and he is robbed of them, he ihall be charged, 
and anfwer for them, becaufc of the hire, x Roll. Abr . 
33 *- 

An hoyman who undertakes to carry goods, muft de¬ 
liver them fafe at all events, except damaged by the aft 
of God, or the King’s enemies. Dali v. Hall, IVilft. 
par. 1. fo. 281.— Vide 1 Salk. tS. 1 Vent . 190, 238. 

If a common carrier, who is offered his hire, ana who 
has convenience, refufes to carry goods, he is liable to 
an aftion in (he fame manner as an inn-kccpcr who re¬ 
fufes to entertain a gueft, or a fmith who refufes to fhoe' 
a horfe. 2 Show. Rep. 32f.# 

One brought a box to a’carrier, in which there was a 
large fum of money, and the carrier demanded of the 
owner what was in it, he a*nfwered, it was filled with filks, 
and fuch like goods, upon which the carrier took it, an< 
was robbed; and adjudged that the carrier was liable to 
make it good: but a fpecial acceptance, as provided then 
ts no charge of money , would have excufed the carrier, 

1 Vent. 238. 4 Rep. 83. A perfon delivered to a car¬ 
rier’s book-keeper two bags of money fealed up, to be. 
carried from London to Exeter, and told him that it was 
2001. and took his receipt for the fame, With promife of 
delivery for 1 or. per Cent, carriage and rifquc: though it 
be proved that there was 400/, in the bags, if the carrier 
be robbed lie fhall anfwcr only for 200 7 . becaufc there. 
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*ras a particular undertaking for the carriage of that 
Turn and no more, and his reward which makes him 
infwerable, extends no farther. Cartbew's Rep. 486. If 
i common carrier lofe.s goods he is intruded to carry, a 
pecial adtion on the cafe lies again ft him, on the cuftom 
if the realm; and not trover: and fo of a common car¬ 
eer by boat. 1 Roll, Abr, 6. An adtion will lie againft 
i porter, carrier or bargeman, upon his bare receipt of 
he goods, if they are loft by negligence. 1 Sid, 3 6 , 
Mn a lighterman fpoilinggoods he is to carry, by letting 
ivatcr come to them, adlion of the cafe lies againft him 
>n the common cuftom. Palm. 528. 

If A. and feveral othirs take their pafTnge in a ferry¬ 
boat, and being ^pon the water a tempclt arifes, fo that 
they are in danger of being drowned ; upon which, to.! 
preferve their lives, feveral of the goods are call over- 
board, among which, a pack of goods of J *s of great 
value is thrown over; A, fliall not have an adtion againft 
the bargemen. 2 Bulft. 280. If one be not a common 


perfon fliall drive any *art, (Ac. within the limits afore* 
aw, unkfs the name of the owner and number of fuch 
c f rt# 1 ^ acec * i n ^ )mc conspicuous place of the 

cart, (Ac. and his name be entered with the commiflioners 
0/ hackney coaches, under the penalty of 40/. and every 
perfon may {cue and detain fuch cart till the penalty be 
paid. By the Stat. 1 Geo. 1. 57. 24 G , 2. c. 43, 27 

2. c 16. The driver of any fuch cart, (Ac. riding 
upon fuch cart, (Ac. not having a perfon on foot to 
guide the lame, fliall forfeit ioj. any perfon may appre¬ 
hend the offender. And by ttfe Stat, 6 Geo. 1 . / 6 In 
London, or within ten miles, no perfon lhall carry in any 
waggon or cart-having the wheels Ihod with iron, more 
than twelve facks of meal, containing five bulhels each, 
nor more than twelve quarters of malt, or feven hundred 
and aft half of bricks, nor one chaldron of coals, under 
penalty of forfeiting one of the horfes to any perfon who 
lhall feize the fame, in manner as by Stat. 5 Geo. i. 


carrier, and takes hire, he may be charged on a fpecial 
ajj'umpftt ; for where hire is taken, 11 promife is implied. 
Cro. Jac. 262. A common carrier may have adtion of 
trover or trefpaft fojj goods taken out of his polTeflion by 
a ftranger; he having a fpecial property in the goods, 
and being liable to make fatisfadiion for them to the 
owner: and where goods are ftolcn from a carrier, he 
may bring an indidlment againft the felon as for his own 
goods, though he has only the poftciTory, and not the 
abfolute property ; and the o\)picr may like wife prefer an 
indidlment againft the felon. AY/..39. If a carrier be 
robbed of goods, either he or the owner may bring an 
adlion againft the hundred, to make it good. 2 Saund. 
380. Where a carrier entrufted with goods, opens the 
pack, and takes away and difpofes of part of the goods, 
tUfcrtfcewing an intent of Healing them, will make him 
guilty of felony. H. P.C. 61. And it is the fame if 
the carrier receives goods to carry them to 0 certain place, 
and carrieth them to feme other place, and not to the 
place *re?d. 3 InH, 367. That is, if lie do it, with 
Jo defqurd |m owner of them. If a carrier, after 
he hath brougKt'goods to the place appointed, take them 
away privately, he is guilty of felony; for the polTcllion 
which he received from the owner being determined, his 
fecond taking is in all refpefls the fame as if he were a 
sneer Stranger, l Hawk. P. C. 90. See Larceny , (Ac. 

By the 3 Car. 1. c, 1. Carriers are not to travel on 
the Lord’s Day. 

‘By the Stat . $ W. (A M. c . 12. The juftices are to 
aflefs the price of land carriage of goods to be brought 
into any place within their junfdidlion, by any common 
carrier, .who is not to take mote under the penalty of 5 /. 
And by the Stat . 21 Geo. 2. c. 28. A carrier is not to 
take more for carrying goods from any place to London 
than is fettled by the juftices for the carrying goods from 
London to fuch a place, under the fame penalty. 

Stat. 24 Geo. 2. c. 8. fia. 9. Commiflioners for re¬ 
gulating navigation of the river Thames jp rate the price 
of water carriage. 

Stat. 30 Geo. ,2. e. 22. fia. 3. Juftices of the city of 
London to aftefs the rates of carrying goods between Lon¬ 
don and Wtftmnfttr . 

Carriers and waggoners are to write or paint on their 
waggons or farts their names and places of abode. See 
Cart, Highways* 

Carriage* how drawn, (Ac. Vide forts, Waggons. 

€ftft<feote> The Saxon yord me, is of the fame figni- 
fication with the French* word eftwers, and cart-bote is 
wood, to be employed in making and repairing inftru- 
ments of husbandry. Black Com. 2 V. 35. 

Carts. By the Stat. 2 W. (A M. Stat . 2. c. 8. §. 19. 
& 18 Goo. 2. c. 33. The wheels of every cart or dray 
for the carriage of any thing from and to any place where 
the ftreets are paved, within the bills of mortality, (Ac. 
lhall contain fix inches in the felly, not be Ihod with 
iron, no * be drawn with above two horfes, under the pe¬ 
nalty of 40/. By the Stat. 18 Geo. 2. c. 33, They may 
be drawn with three horfes and not more, and the wheels 
being of fix inches breadth) when worn may be fluid with 
Iron, if the iron be of the full breadth of fix inches, 
frtde Hat, and pot fet on with rofe headed nails: and no 


On changing property new owner's name to be affixed, 
30 Geo. 2. c. 22. fia. 5. Carriages travelling with 
goods for hire to be deemed common ftage waggons, 
30 Geo. 2. r. 28. fia. 13. See thofe ftatutes, and alfo 
fee Highways , Waggons. 

Caruca, (Fr. tharrue) A plough ; from the old Gallic 
carr, which is the prefewt Irifi word for any fort of wheel’d 
carriage: hence charl and carl , a ploughman or ruftick. 
Vide Karle. 

Carucagc, fcarucagium) Is a tribute impofed on every 
plough, for the public fervicc; and as hidage was a tax¬ 
ation by hides, fo carucage was by carucatcs of land. 
Men. Ang. Tom. i.f. 294. 

Carucate, or Catbe Of Srfttlb, ( carucata terra*) A 
plough-land; which in a deed of Thomas de Arden, 19 Edw. 

2. is declared to be one hundred acres, by which the 
fubjedts have fometimes been taxed ; whereupon the tri¬ 
bute fo levied was called carvagium , or carucagium. Bra3. 
Ub, 2. cap. it. But Skene fays, it is as great a portion 
of land as may be tilled in a year and a day by one 
plough; which alfo is called hilda, or bida terra, a wd|B 
ufed in the # old Britijh laws. And now by flatute 7 (A 8 Wi 

3. t. 29. a plough-land, which may contain houfes, mills, 

paftqre, meadow, wood, (Ac. is 50/. per annum. Littleton , 
in his chapter of tenure in focage, faith, that foca idem eft 
quod carucata, a foke or plough-land arc all one. Stow 
fays, King Hen . 3. took carvage , that is, two marks of 
filver of every knight’s fee, towards the marriage of his 
filler Jfitbella to the emperor. Stows Annals , Lpe 2-1. 
And Rafial, in his expofition of words, tells us, "arvaee 
is to be quit, if the King fliall tax all the lands by carves ; 
that is, a privilege whereby a man is exempted from car- 
*vagt. The word carve is mentioned in the Stat. 28 Ed. 
l. of wards and reliefs, and in Magna thar/a, c, 5. And 
anno 1200. FaBa eft pax inter Johannem regem Anglia; 
(A P. regem Francis, (Ac. Ft mutuavit regi Franciae 30 
millia marcarum, pro quibus colltaum eft carvagium in 
Anglia, fid. ills. pro quolibet aratro. Ex Reg. Priorat, 
de Dunftable in Bibl. Cotton. See Co, Litt. 60 ami 
Rennet's Glojf, * 

Ctirttcatavfa*, He that held lands in carvage, or 
plough-tenure. Parocb. Antiq. p. 354. ? 

Cafe. See ABions on the Cafi . And Black. Com. 3 V 
51, 122. 4 V. 435. Com. Dig. 1 V, tit. ABion, and 
ABions on the Cafi. 

Calfatum and Caffata, By the Saxons called bide; by 
Bede, familia, is a houfe with land Efficient to maintain 
one family; Rex Angl Ethelred, de 310 Caflatis, unum 
trierm , (Ac. Hoveden anno 1008. And Hen. Hunting¬ 
don , mentioning the fame thing, inftead of caffata writes 
hilda, 

Cafljlfte, A Saxon word fignifying a mnlft. Blount. 
C&ftpilt, Is a little fack, purfe, or pocket.—- Prtiulit 
in cafltdili toxicxm mellitum . Mar. We Ain. 

C*0b» An uncertain quantity of goods; and of fugar 
contains from eight to eleven hundred weight. There are 
alfo tqfit for liquors, # of diveVs contents ; and none fliall 
tranfport any wine cafi, (Ac. except for victualling fliip* 
under a certain penalty, by Stat. 35 Elite, c. 11. §. 2. 

Caflbtfc, or CaflttU, A certain garment belonging to 
the prieft, qustfi minor cajfa. Bee Taftalt. 


Caftci, 
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Caftcl, or Cattle, ( caftdlum ) Is well known to be a 
fortrefs in a town ; and with us is a principal manfion of 
a nobleman. lit the time o f H. 2. there were in England 
111 5 caftles; and every caftle contained a manor ; but 
during the civil wars in this.kingdom thefe caftles were 
demounted, fo that generally there is only the ruins or 
remains of them at this day. 2 Inft. 31. 

Caftellain, (raftellanus) The lord, owner, or captain 
of a caftle, and fometimes the conltablc of a fortified 
Jioufc. Brail, lib . 5. trail . 2. cap . 16. 3 Ed. 1. tap. 7. 

It hath likewife been tak^n for him that hath the cuitody 
of one of the king's manfton-houfes, called by the Lom¬ 
bards curtes , in Englifh courts ; though they are not caftles 
or places of defence, z Inft . 31. And rManwood, in his 
Foreft Laws, fays there is an officer of the foreft called 
raftellanus. 

Calk liar tom, Caftcllanf, The precinft orjuriftiaion 

of a caftle.- Et unum tojtum juxta caftellarium. Mon. 

Angl. tom. 2. f. 402. 

CafteUcuum HDperatio. Caftle-work, or fervice and 
labour done by inferior tenants, for the building and up¬ 
holding of caftles of defence; toward which fume gave 
their perfonal aififtance, and others paid their contribu¬ 
tion. This was one of the three neceffary charges, to 
which all lands among our Saxon anceftors were exprefly 
fubjefh— Libers ab omni ferntitio, except a trinoda necejfitate ; 

pontis y arcis conflruiiionc, W expeditions contra bofttm. - 

And afur the conqueft an immunity from this burden 
was fometimes granted. As King Hen. II. granted to the 
tenants within the honour of Wallingford — Ut Jint quiets 
dc operationibus caftcllorum; Parocb. Antiq. pag . 114. 
It was uniawful to build any caftle without leave of the 
king, which was called cajh,Ratio : here mittant bominem in 
miferienrdia rrgis , ws. Infradio pads , infidelitatis & pro - 
ditto, defpviius dt to , cafteiiatio fine licentia . Du Frefne. 

CaOigatO?!’ for folds. A woman, indited for be¬ 
ing a common fcold, if convi&cd, fhall be fentcnced to be 
placed on a certain engine of eorre&ion, called the tie- 
bucket, caftigatory , or rucking ilool, which in the Saxon 
language Jignifies the fcolding ftool; though now it is 
frequently corrupted into ducking ftool, becaufe the refi- 
due of the judgment is, that, when file is fo placed therein, 
(lie fhall be plunged in the water for her punifhment. 
3 Inft. 219. Black. Com. 4 V. 169. Though this pu- 
niftunent is now difufed, the editor (f. M.) remembers 
to have feen the remains of one, 011 the eftate of a relation 
of his in Warnvick/bire, coniifting of a long beam, or 
rafter, moving on a fulcrum, and extending to the centre 
of a large pond, on which end the ftool ufed to be 
placed. 

Cattle-boat ( caftkgardum , vel nvardum taftri) An 
impofition laid upon fuch perfons as dwell within a certain 
compafs of any caftle, towards the maintenance of fuch as 
watch and ward the caftle. Magna Cbarta , cap. 19, 20. 
32 Hen. 8. cap. 48. It is fometimes ufed for the circuit 
itfelf which is inhabited by thofe that are lubjedl to this 
fcrvice. Caftle guard rents w^-#* paid by perfons dwelling 
within the liberty of any caiile, for the maintaining of 
watch and ward within the fame. St at. 22 y 23 Car . 2. 
c. 24. / 2. 

Cadets and Cotter: The names of places ending in 
thefe words Are derived from the Lat. cafirum ; for this 
termination at the end was givgn by the Romans to thofe 
places where they built caftles. 

Cafltatton, The offence of mayhem by caftration , is, 
according to all our old writers, felony: and this, altho’ 
the mayhem was committed upon the higheft provocation. 
Brail, fo. 144. 3 Inft . 62. Black. Com. 4 V. 206. 

Cafual Cjeftoj, In ejedlment, a nominal defendant, 
and who continues fuch until appearance by or for the te¬ 
nant in poffeffion. Vide Black. Com. 3 V. 202. 

Caftl Conftliullj Is a writ of entry, granted where 
tenant by the curtefy, or tenant for life, aliens in fee or 
in tail, or for another’s life; and is brought by him in re- 
verfion againft the party to whom fuch tenant fo aliens to 
his prejudice, and in the tenant's life-time. It takes its 
name from this; that the clerks of the Chancery did, by 
their common affent, frame it to*the Ukenefs of the writ 
called in cafu provifo , according to the authority given 
them by the Stat. Wefim. 2. cap. 24. which ftatute, as 


often as there happens a new cafe in Chancery fomething 
like a former, yet not fpecially fitted by any writ, au- 
thorifes them to frame a new form anfwerable to the new 
cafe, and as like the former as they may. 7 Rep. 4, 
Sec Fitz. Nat. Br. fo. 206. # 

Caftl $?Ot>ilO, A writ of entry given by the ftatute 
of GlouceJier> cap . 7. where a tenant in dower aliens in fee, 
or for life, lAc. and lies for him in reverfion againft the 
alienee. Fitz. N. B. 205. This writ, and the writ of 
cafu amfimili , fuppofes the tenant to have aliened in/ee, 
though it be for life only: and a cafu pro*vifo may be 
without making any title in it, where a leafe is made by 
the demandant himfelf to the tenant that doth alien; but 
if an anccftor leafe for life, and the tenant alien in fee, 
tsc. the heir in reverfion muft have ^his writ with the 
title included therein. F. N. B. 206, 207. 

Cafui iDmifTilft, Is where any particular thing is 
omitted out of, and not provided againft by a ftatute, 
&c. 

Catalfi, Cat alia. Goods and chattels. Sec Chattels . 

Catallte captfi nomine JDfftrtttfoniB, h a writ that 
lies where a houfe is within a borough, for rent going out 
of the fame; and warrants # the taking of doors, windows, 
tie. by way of diftrefs for the rent. ^Old Nat. Br. 66. 

Catallis IRcfcfcCtl&i'C, A writ which lieth where goods 
being delivered to any man to keep till a certain day, are 
not upon demand delivered at the day. It may be other- 
wife called a writ of detinue: and is anfwerable to ail to do - 
poftti in the Civil law. See Reg. Orig. 139. and Old Nat. 
Br. 63, c. 

Catapult*, A warlike engine to flioot darts: but *tis 

rather taken for a crofs bow.-Edmundus Willoughby 

tenet um.M mejfuagium IA fex boas at as terra: in Carlcton ut 
de matters a de Shelford per fervitium uni us catapulta* per an¬ 
num pro omni ferasitio. Lib. Schedul. de Term. Mich. 
14 H. 4. Notr. fol, 2IO. + 

Catafcopua, This word fignifies an archdeacon: 
He re fo rd e n fi ^ecclefia catafcopus. Du Cange. 

Catcblattto, In Norfolk there are fome grounds which 
it is not known to what pariih they certainly be|>ng, fo 
that the miniftcr who firft feizes the\ithe$, does by that* 
right of pre-occupation enjoy them fiS* that year: and 
the land pf this dubious nature is there called catchland , 
from this cuftom of feizing the tithes. Co*wel. 

CatCfipolc, ( quafi one that catches by the poll.) See 
Cachepollus . Sheriffs officers are commonly fo called. 

CatbeOjal, {ecdefta catbedralis) Is the church of the 
bilhop, and head of the diucefe: wherein the fervice of the 
church is performed with great ceremony. Statutes ufed 
in the government of cathedral and collegiate churchea 
fince the reftauration, bV, to be good and valid: but her 
majefty might alter, or make new ftatutes for tlje fettling 
the vifitation of them. St at. 6 Ann. cap. 21. 

Catbetyatfcfe, ( catbedraticum ) Is a fum of zs. paid to 
the bilhop by the inferior clergy, in argumentum fubjetfio- 
nis & ob bonorem cathedrae. Hi ft. Procurat. & Synodal*, p m 
82. 

Cat$urU0, oh> hunting horfe. — Willielmus Fitz Alaa 

dat regi duos bonos catzuros, pro babendis duabu* feriis apui 
Norton. Tenures, pag. 68. Vide Cbacurus . 

Cattle, Shall be bought in open fair or market, and 
not fold again in the fame market, on pain of forfeiture. 
3 tff ±Ed. 6. c. 19. Non <5 may buy any cattle, and fell 
them again alive, until he hath fed them five weeks in his 
own ground, or where he hath common, upon pain to 
forfeit double tljp vakie, by St at. 5 6 Ed. 6. c. 14. 

Farmers, graziers, &f"may qpt have or keep above 2000 
Iheep, accounting 120 to the hundred, on pain of 3 /. 4 d. 
for every Iheep : and he that keeps above 120 fheep, or 
20 beafts upon any pafture ground proper for milch kine, 
and not commonable, fhall yearly for every 60 Iheep or 
10 cattle keep one milch cow, and bring up one calf, 
fAc. under the penalty of 20/. Stat. 25 H.8. c. 13. 
2 3 P.&M. c. 3. No cattle may be imported, dead 

or alive, but fhall be liable to forfeiture: but horfes, 
cows, fwine, (Ac. may be tranfported, paying the duties. 
18 Car. 2. cap. 2. 22 Car. 2. cap. 13. Factors fhall 

not buy cattle, other than fwine or calves, within 80 
miles of London , under penalties; and drovers of cattle 
are to be licenfed by juftices of peace, &>, 22 23 

Car. 
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Car. 2. c. 19. 1 Jac . 2. r. 17. The Healing of Iheep, 

or any other cattle, or wilfully killing them, with in¬ 
tent to Heal their carcafes, is felony by 14 Geo. 2. c. 6. 
See 15 Qeo. 2. c. 34. 

His majcity, to make regulations for preventing the 
fpreading of the diftemper among the cattle, 19 Geo, 2. 
e. 5. 20 Geo, 2. c. 4* 23 Geo. 2. e, 23. 24 Gw. 2. c. 

54. 25 Gfo. 2. c, 31. 26 Geo, 2. r. 34. 27 Geo . 2. 
ir. 14. 28 Geo, 2. r. 18. 29 Gw. 2. r. 28. 30 

Geo.02. r. 20. 

Tanners to give notice to the officer before they bring 
in raw hides. 22 Gw. 2. r. 46. 

His majefty irapowered to prevent the killing of cow 
calves, 22 Geo. 2. c. 46. 

Regulations fyr tfie felling and driving cattle, 22 Gw. 2. 
r. 46. & 30 Gw. 2. e, 20, 

Salefman, broker, or fa&or, not to buy cattle on his 
own ac:ount, 31 Gw. 2. e. 40. 

Allowance of free importation of cattle from Ireland, 

32 Gw. 2. e. 11. See * 

See farther on this fubjed 21 H. 8. c, 8. 24 H. 8. 

c. 7. e, 9. 34 bf 35 H. 8. c, 26. /105. 37 H. 8. c.6. 

7 Jac. 1, c, 8. 5 El, c. 12. 15 Car, 2, c, 7. 20 Car . 

2. r. 7. 32 C*r. 2,* c . 2. 3 W, & M, c, 8. And 

Table to Statutes, tit. Cattle, Sheep, &c. 

By Stat . 22 tsf 23 Car, 2, t, 7. Malicioufly, unlaw¬ 
fully, and willingly to kill any horfes, lheep, or other 
cattle in the night-time, is felony; but, the felon may 
make his eledion to be tranfportgd for fcven years. 

Cauba terras, A land's end, or thc-bottom of a ridge 
in arable land. Cartul, Abbot, Glafton. fol. 117. 

Cabeat, Is a kind of procefs in the fpiritual court to 
ftop the inltitution of a clerk to a benefice, or probate of a 
will, lsc. When a caveat is entered againft an inftitu- 
tioiL. if th e bilhop afterwards inftitutes a clerk, it is void; 
the caveat being a fuperfedeas: but a caveat has been ad¬ 
judged void when entered in the life-time oPthe incum¬ 
bent. A caveat entered againft a will ftands in force for 
three months; and this is for the caution of the ordinary, 
v that he do no Wrong: though 'tis faid the temporal 
courts do not regard thefe forts of caveats, t Rol. Rep . 
I91. I NelJ. Abr, 416* 417. Vide Black. Com . 3 V. 98, 
246. 

Caber0 , Offenders relating to the mines in Derby fire, 
who arc puniiliable in the bergbmote, or miners court. 

Cauicct0, anno 6 II 6. cap. 5. Ways pitched with 
flint, or other ftones. See Calcetum. 

Caurdnea, (Caurfni) Were Italians that came into 
England about the year 1235, terming themfelves the 
pope y s merchants, but driving no other trade than letting out 
money ; and having great banks in England, they differed 
little from Jew, fave (as hiftory fays) that they were 
rather more mercilefs to their debtors. Some will have 
them called Caurfines, quaf, caufa urfini, bearifh and cruel 
in their caufes; others Courfini, or Corjini, as coming 
from the ifle of Corjica: but Cowl fays, they have their 
name from Caorjium , Caorfi, a town in Lombardy, where 
they firft pra&ifed their arts of ufury and extortion; from 
whence fpreading themfelves, they carried their curfed 
trade through moft parts of Europe, and were a common 
plague to every nation where they came. The then bi- 
. fliop of London excommunicated #iem : and King Hen, 3, 
banifhed them from this kingdom in the year 1240. 
But being the pope’s folicitors and money-changers, they 
were permitted to return in the year 1250^ though in a 
very lhort time after, they were driven out of the king¬ 
dom again for their intolerable exa&ions. Mat. Parif, 

, 4 ° 3 * 

Caufa 4 patYimonft tusiocuti, Is a writ which lies 
w here a woman gives land to a man in fee-fimple, ts’e. 

the intent he fhould marry her, and he refufeth to do it 
‘in any reafonable time, being thereunto required. Reg . 
Orig. 66. If a woman makes a feoffment to a ftranger 
of land in fee, to the intent to infeoff her, and one who 
fliall be her hufband; if the marriage lhall not take effeft, 
Ihe lhall have the writ of caufa matrimonii pralocuti, againft 
the ftranger, notwithftanding the deed of feoffment be ab- 
folute. New Hat. Mr. 456. A woman infeoffed a man 
upon condition that he lhould take her to wife, and he had 
a wife at the time of the feoffment; and afterwards the 
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woman, for not performing ihe condition, entered again 
into the land, and her entry was adjudged Jawful, though 
upon a fccond feoffee. Lib. AJ. anno 40 Ed. 3. The 
hufband and wife may fue the writ caufa matrimonii prmlo- 
cuti againft another who ought to have married her : but 
if a man give lands to a woman to the intent to marry 
him, although the woman will not marry him, bfc. he 
lhall not have his remedy by writ cavfa matrimonii prseh* 
cuti. New Nat. Br. 455. 

Caufam nobis fignifites, A*\vrit dire&cd to a mayor 
of a town, &”c, who was by the king’s writ commanded 
to give feifin of ljnds to the king's grantee, on his delay¬ 
ing to do it, requiring him to (hew caufc why he fo de¬ 
lays the performance of his duty. 4 Rrp. 

Cattles; ano Cffctto* In moft cales the law hath re~ 
fpett to the caufe, or beginning of a thing, as the princi¬ 
pal part on which all other things arc founded: and herein 
the next, and not the remote caufe is moft looked upon, 
except it be in covinous and criminal things : and 
therefore that which i^ not good at firft will not be 
fo afterwards; for fuch as is the caufc, fuch is the ef¬ 
fect. Plo*wd . 208, 268. If an infant or feme covert 
make a will, and publifli it, and after die of full age, or 
foie, the will is of no force, by reafon of the original 
caufe of infancy and coverture. Finch 12. A lord 
diftrains his tenant for rent before due, the tenant may 
juftify to make refcous, the lord having no juft caufe to 
diftrain. Co. Lit.. 106. And if a man acknowledge a 
ftatutc by durefs, &c. he may have an audita querela to 
avoid it. Fitz. Abr. 104. Where the caufe ccufcth, the 
effedt or thing will ceafe. 1 Co. Inf. 13. 

Cautfotte aftttlitteiUM, Is a writ that lies againft a bi- 
ffiop, who holds an excommunicated perfon in prifon for 
contempt, notwithftanding he offers fufficient caution or 
fecurity to obey the orders and commandment of holy 
church'for the future. Reg. Orig. 66. And if a man be 
excommunicated, and taken by a writ of fignif. a<vit, and 
after offers caution to the bilhop to obey the church, and 
the biJhop refufeth it; the party may fue out this writ to 
the fheriff to go againft the bilhop, and to warn him to 
take caution, &c. But if he fund in doubt whether the 
(heriff will deliver him by that writ, the hilhop may pur- 
chafe another writ, directed to the (heriff reciting the cafe, 
and in the end thereof; Tibi pnecipimus, quod ipfum A. B- 
a prifona prsediQ . nifi in frafentia tua cautionem pignorat . 
ad minus eidem epife, de fatisfattend, obtulerit, nullatenus de¬ 
li beres abfque mandato nojlro, feu iff us epifeopi in hcec parti 
fpeciali, tsY. When the bilhop hath taken caution, he 
is to certify the fame into the Chan try, and thereupon the 
party (hall have a writ unto the (ha iff to deliver him. 
Flenv Nat. Br. 142. Vide this fubjett fully treated of in 
Britijb Liberties . 

<deapgtll>f y A word derived from the Sax. reap, figni- 
fying fe, us, cattle ; and gild, i. c. Jblutio ; and hence it 
is folutio pecudis : from this Saxon word gild, tis very 
probable, we have our Englijh word yield ; as yield, or 
pay. Cowl. 

Celt? Itctff, Is the top, head, or tefter of a bed. — - 
Dcdit ad fameram prioris unum ledum cum celere c*j* cur te¬ 
nts blodci color is. Hift. Eiien. apud WJhartoni Angl. Sac. 
par. 1. p.673. 

CcilcratiU0, The butler in a monaftery: in the uni- 
verfities they are fometimes called mancip le, and fometimes 
caterer , and (toward. 

‘Centollia:, Small pieces of wood laid in form of tiles, 
to cover the roof of a houfe. - ■■ ■ Mandatum ad cendulas 
& lattas noftras cariandas de parco ad domus reficicndas . Pat. 
4 Hen. 3. p. 1. m. 10. 

CenegtU), This is an expiatory mulft, paid by one 
who killed another, to the kindred of the deceafed. 
Spelm. \ , 

Ctficlte, Acorns, from the oak, in our old writings, 
ptfjona cenellarum , is put for the pannage of hogs, or run¬ 
ning of fwine, to feed on acorns. 

Cennfttfa, Was notice given by the buyer to the fel¬ 
ler, that the thing fold waV phimed by another, that he 
might appear and juftify the fale; it is mentioned in the 
laws of Athelftan apud Brompton, cap , 4. 

Cenfaria, A farm, or houfe and land, let ad ctnfwn 
at a Handing rent: it comes from the Fr. cenfe, which 
3 fignifies 
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fignifiei a farm. — Henricus Stunny tenet mamria in tun Tab. t, Statutes, tit. Certifeate. As to certificate for 
Wilts, per fervitium cuftodiendi ballivam totius for eft a de cofts, vide Black, Cm, 3 P. **4- sancery, t. 

Savernake e; ceniariam, qua: vacatur la ferme in forefta 453* Of Bankrupt , id, zV, 482. Qi Poor, ta. I . 
pr<cdifta. Temp. Ed. 3. Tenures, p. 88. 3641. and Trial by Certificate t id, 3 V 333 * 

Cenfani, Farmers.- Ibi funt nunc 14 cenfarii, ha- Certification Of 9 £Ufe Of JfiotiCl IDflfeiilll, (certified- 

lentes feptem car mat as, Blount. *** a Jfifi* nova dijjeifina , &c.) Is a writ granted for the 

Ccnfunleo, A fpecies or clafs of the oblati* or volun- re-examining of a matter parted by aflife before juftices: 
tary flaves of churches or monarteries, 1. t, thofe, who to and this is u?ed where a man appearing by his bailiff to an 
procure the protection of the church, bound themfelves to aflife brought by another hath loft the day; and hiding 
pay an annual tax or quit-rent out of their eftates to a fomething more to plead for himfelf, which the bailiff did 
church or monaftery. ficfides this, they fometimes en- not, or might not plead for him, defircs a farther exaroina- 

gaged to perform certain fervices. Robert. Hift. Bmp. tion of the caufe, cither before the fame juftices, or others, 

C. V. 1 V. 271, 2. PctgicJJerus de Statu Servorum, Ub. and obtain* letters patent to them to that effed^ where- 

1. cap. 1. fia, 6, 7. u P on he brings a writ to the fheriff ta call both the party 

Cenfute, A cuftom called by this name (from the for whom the aflife parted, and the jury‘that wds impa- 
Lat. ccnfujf which has been expounded to be a kind of nelledon the fame, before the faid judices at a certain day 
perfonal money, paid for every poll) obferved in divers and place, when the fame is to be examined: and it is 
manors in Cornwall and Devon , where all perfons refiding called a certificate, becaufe therein mention is made to the 
therein above the age of fixteen are cited to fwear fealty fheriff, that upon the party’s complaint of the defedive 
to the lord, and to pay 11 d. per poll, and id. per ann, examination, as to the aflife parted, the king hath di reded 

over after ; and thefe thus fworn arc called cenfers. - - his letters patent to the juftices for the better certifying of 

Item erat qua:dam cuftuma qua: vocatur cenfure proveniens de themfelves, whether all points of the faid aflife were duly 
ill is qui tnanent in burgo de Lciireythiel. Survey of the examined. Reg. Orig. 200, F. N. B. 181. Bration, 
Duchy of Corn wall. Ub. 4. c. 13. Horn's Mirr. lib. 3. 

Centcnarif, Were petty judges under fheriff* of coun- Cf?ttO|att, A writ iffuing out of the Chancery to an 

ties, that had rule of an hundred , and judged ftnaller mat- inferior court, to call up the records of a caufe there de¬ 
ters among them. 1 Pent. 211. . pending, that juftice may be done therein, upon complaint 

There were inferior judges, fo called in France: in diat the parity who feek§ the faid writ hath received hard 
the reign of Charles the Bald the highways were fo ufage, or is not like to have an indifferent trial in the faid 
much infelted by banditti , whofe arts of violence were be- court. Fitz. N. B, fol. 242. A certiorari ifTues fome- 
come fo common, that by many they were fcarct conrt- times out of Chancery, and fometimes out of the King’s 
tiered as criminal, for which reafon thefe inferior judges, Bench, and lies where the king would be certified of a 
called centenarii t were required to take an oath, that they accord, in any court of record; and the king may fend 
would neither commit any robbery themfelves, nor pro- fach writ to any of the faid courts, to ce rtify lucfr 
ted fuch as were guilty of that crime. Robert. Hift g Bmp . record before him in Banco , or in the Chancery, or before 
Charles V. i P. 329. Capital, edit. Balur , Pol. 2. p. fuch other juftices, where he pleafss to have the fame cer- 
63,68. See alfo Black. Com. 1 P. 115. tified. F.N.B. 145. 

Ceola, A large Ihip. The word is mentioned in This writ is either returnable in the King’s Bench, and 
Malmesbury . Lib. 1* c. 1. , then hath thefe words, nobis mittails ; or in the Common 

Cepf Co;pU0, Is a return made by the fheriff, upon Bench , and then has jufiiciariis noftris de banco ; or in tlitf^ 
a capias 9 or other proccfs to the like purpofe, that he hath Chancery, and then hath in Cancellaria mfira 9 ts'e. 
taken the body of the party. F. N. B . 26. Certiorari lies to the courts of Wales ; and the cinque 

CepfMgiuin, The flumps or roots of trees which re- ports, counties palatine, tsV. 2 Hawk. P. C. 287. ln- 
main in the ground after the trees are felled. - - ■ Qui didmena from inferior courts, and proceedings of the 

foreftarii cepcrint coofertioncs , ccppagia £3* efihaetas quer- quarter-feflipns of the peace, tsc. may be removed into 
mum five aliarum arbor urn, &c. Fleta, lib. 2. cap. 41. B. R. by certiorari: and ’ tis faid a certioiari to remove 
Ceragfttin, Cerage, a payment to find candles in the an indidment is good, although it bear date before the 
church. Matt. Paris. See Waxfcot. taking thereof; but on a certiorari the very record muft 

Cmatntp, Is a plain, clear, and diftind fetting down be returned, and not a tranfeript of it; for if fo, then the 
of things, fo that they may be underftood. 5 Rep. 121. record will ftill remain in the inferior court. 2 Bill. 253. 

A convenient certainty is required in writs, declarations. In B. R. the very record itfelf of indidments is removed 
pleadings, tsc. But if a writ abate for want of it, the by certiorari ; but ufually in Chancery, if a certiorari be 
plaintiff may have another writ: *tis otherwife if a deed returnable there, it removes only the tenor of the record, 

become void by incertainty, the party may not have a new and therefore if it be fent from thence into the King’i 

deed at his pleafurc. 11 Rep. 25, 121. Dyer 84. That Bench, they cannot proceed either to judgment or execu- 
has certainty enough, that may be made certain : but tion, becaufe they have but fuch tenor of the record 

not like what is certain of itfelf. 4 Rep. 97. See Inter- before them. 2 Hale*s Hift. P. C. 215. 

tainty . And although on a habeas corpus to remove a perfon. 

In adions that affirm property in the plaintiff, certainty the court may bail or difeharge the prifoner: they can 
is more ncceffary than in others, yet after verdid the give no judgment upon the record of the indidment 
courts have difpenled with fhe certainty formerly necef- againft him, without certiorari to remove it, but the 
fary. Rep. Temp . Hard*wicke 9 per Annaly, Franklin and fame Hands in force as it did, and new procefs may iflufe 
Reeves 118, ny. upon it: but ’tis otherwife in civil caufcs. Ibid, 211. 

Certfficantio DC rccognftfone Atapuise, Is a Writ If an indidiynt be one, but the offences feveral, where 
commanding the mayor of the Haple to certify to the lord four perfon* are indided together; a certiorari to remove 
chancellor a rtatutc rtaple taken before him, where the this indidment againft twfydf them, removes it not as»tt> 
party himfelf detains it, andrefufeth to bring in the feme, the others, but as to them the record remains below, z 
Reg. Orig. 152. There is the like writ to certify a ftatute* Hale's Hift. 214. » 

merchant; and in divers other cafes. Ibid. 148,151, lAc. Where a certiorari is by law grantable for an indift- 
* Certificate, Is a writing made in any court to give no- ment, at the fuit of the king, the courtis bound to awaf^" 
tice to another court of any thing done therein, which is it, for it is the king’s prerogative to fue in what court 
ufually by way of tranfeript, tSc. And fometimes it is Be pleafes: but it is at the difcrction of the court to grant 
made by an officer of the fame court, where matters are or not, at the prayer of the defendant: and the court 
referred to him, or a /ule of ci.urt is obtained for it, con- will not grant it for tbe removal of an indidment before 
taining the tenor and effed $>P what is done. The clerks juftices of gaol delivery, without fome fpecial caufe; or 
of the crown, aflize and peace, are to make certificates into where there is fo much difficulty in the cafe; that the 
B, R. of the tenor of indidments, convictions, £s c. under judge defires it may be determined in B. R. £$V, Alfo 
penalties, by die Star. 34^ 35 Hen. 8. c. 14. 3 W. fcf indidments of perjury, forgery, or for heinous mifdc- 

M. c. 9. meanors, the court will not grant a certiorari to remove 

A judge of Nifi prius cannot certify for cofts out of | at the inftance of the defendant. 2 Hawk, P. C. 287. 
court, ford \. Parr CS al\ H’ilf. par. 2. fo. 21. See * 


Where 
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Where iffhe is joined in the court below, it is a good 
objediqji againft granting a certiorari: and if a perfon 
dotlMiot make ufe of this writ till the jury are fwom, he 
lofcs the beneiit of it. Mod. Ca. 16. St at. 43 Elite, c. 5. 
After con vision, a certiorari may not be had to remove 
au indictment, \$c. unlefi there be fpedal caufe; as if 
l die judge below is doubtful what judgment is proper to 
be given, when it may: and after conviCtiOn, (Ac. it lies 
in fuch cafes where writ of error will not lie. 1 Salk. 149. 
The court on motion in an extraordinary cafe will grant 
a certiorari to remove a judgment given in an inferior 
* court j but this is done where the ordinary way of taking 
‘otTr-execution ip hindered in the inferior court. 1 Liu. 
Abr . 253. 

In common cafes a certiorari will not lie to remove a 
caufe out of an inferior court, after verdift. It is never 
fued out after a writ of error, but where diminution is 
alledged : and when the thing in demand does not exceed 
5 /. a certiorari ihall not be had, but a writ of error or 
attaint. St at. 21 Jac. 1. cap. 23. A certiorari is to be 
granted on matter of law only: and in many cafes there 
muft be a judge’s hind for it. 1 hill. 252. Certiorari's 
to remove indictments, (Ac. are to be figned by a judge: 
and to remove orders, the fiat for making out the writ 
mull be figned by fome judge. 1 Salk. 150. 

In vacation time a certiorari may be granted by any of 
the judges of B. R. and fecurify is to be found before it 
is allowed. By ftatute no certiorari is to be granted out 
of B . R. to remove an indictment before juftices of peace 
at the feffions, before trial, unlefs motion be made in open 
court, and the party indicted find fecurity by two perfons 
in 20/. each to plead to the indictment in B. R. iffc. 

*AioudU&kthe defendant profccuting the certiorari be con¬ 
victed, the court of B. R. ihall order colts to the profe- 
cutor of the indictment. Stat. 5 (A 6 fK (AM. cap. 11. If 
on a certiorari to remove an indictment the party do not 
find manucaptors in the fum of 20/. to plead to the in¬ 
dictment, and try it, according to the itatute, it is no , 
fupcrfcdcai. Mod. Ca . 33. And a procedendo may be i 
granted where bail is not put in before a judge, on a cer¬ 
tiorari. 

It has been ruled that a certiorari ought not to be granted 
to remove any order of juftices, where an appeal lies to 
the leifions, before the matter is determined on the ap¬ 
peal. 1 Salk. 147. Yet certiorari lies to juftices of 
peace, (Ac. even in cafe9 where they are impowered by 
ftatute finally to hear and determine. 1 Mod. 44. But 
things may not be removed from before juftices of peace, 
which cannot be proceeded in by the court where re¬ 
moved ; as in cafe of refufing to take the oaths, (Ac. 
which is to be certified and inquired into, according to 
the ftatute. 1 Salk. 145. And where the court which 
awards the certiorari cannot hold plea on the record, there 
but a tenor of the record Ihall be certified ; for otherwife 
if the record was removed into B. R. as it cannot be fent 
back, there would be a failure of right afterwards. 1 
j Daunt. Abr. 792. But a record fent by certiorari into 
B. R. may be fent after by mittimus into C. B. Ibid. 
789. And a record into B. R. may be certified into 
Chancery, and from thence be Tent by mittimus into an in¬ 
ferior court, where an a&ion of debt is brought in an in¬ 
ferior court, and the defendant pleads that the plaintiff 
hath recovered in B. R. and the plaintiff replies Nul tiel 
record , (Ac. l Saund. 97,^93. 

If a certiorari be prayed to remove an indi&ment out of 
London or Middlefex, three days notice mult be given the 
other fide, or the certiorari ihall not be granted. Raym. 
*^74. The court of B. R. will gran ia new certiorari to 
affirm a judgment, (At. Though generally one perfon 
can have but one certiorari. Cro. Jac. 369. Returns of 
certiorari's are to be under fea!; and the perfon to whom a 
certiorari is directed may make what return he pleaies, 
and the court will not Hop the filing of it, on affidavit of 
its falfity, except where the publick good requires it: the 
remedy for a falfe return is aftion on the cafe, at the fuit 
of the party injured; and information, &c. at the fuit of 
the king, 2 Hawk. P. C. 295. 

A certiorari being once delivered, makes all fubfequent 
proceedings on the record erroneous; whether the pro¬ 
ceedings are before or after its return. It is faid the Lord 
Chancellor, or any judge of the courts of rtcord at 
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Wcftminficr, may bring a record to one another, without 
a certiorari ; but not a judge of an inferior court, (Ac. 
1 Nelf. 417, 418. A certiorari may be had to inferior 
courts; but not to a court fuperior, or that has equal 
jurifilidtion, in which, cafe day is given to bring in the 
record, (Ac. And on a certiorari to remove a record out 
of an inferior court, the ftiie of their court, and power to 
hold pica, and before whom, ought to be fhewn on their 
certificate. Jenk. Cent. 114, 232. If a caufe bo removed 
from an inferior court by certiorari , the pledges in the 
court below are%ot difeharged ; becaufe a defendant may 
bring a certiorari, and thereby the plaintiff' may lole his 
pledges. Skin. Rep. 244, 246. 

Certiorari not granted to remove an indiftment from 
the Old Bailey, unlefs on extraordinary occafions. The 
King V. Fergufon, Rep. temp, liardvs . per Annaly, 369. 

A certiorari to remove an order of baHardy Ihould be 
applied for in fix months, Rex v. Hewlett, IVilf. par. 

1 -A 35- 

Proceedings upon the excife laws ihall not be fuper- 
feded by certiorari . 12 Car. 2. c. 23. Sc 24. 

Indidments for the repair of highways, pavements, (Ac. 
not removable but in fpecial cafes, 13 (A 14 Cur. 2. c. 6. 
22 Car. 2. c. iz. (A 3 W. (A M. c. 12, And vide tit. 
Highways. 

A certiorari may be granted to remove on indittment 
touching the highway, bridges, (Ac. on a fuggeftion, cV. 
that the right to repair may come in queftion. 5 H r . y 
M. c . 11. 

The fecurity to be taken on allowance of a certiorari , 
to remove a conviction of deer-ftealing. 3 W. (A M. c. 
10. On the game laws, 4 5 ^ & M. c. 23. & 5 

(A Ann. c , 14. On the ad to prevent exceffive gaming, 
12 Geo. 2. c. 28. 

No judgment or order to be removed by certiorari , 
without furcties found. 5 Geo. 2. c. 19. 

Certiorari, tofemove proceeding* of juftices, to be ap¬ 
plied for within fix calendar months, and upon fix days 
notice to the juftices. 13 Geo. 2. c. i3. 

For the feveral cafes in which a certiorari is not grant- 
able, fee the table to the quarto edition of the Statutes at 
Large. 


Form of a certiorari to certify the record of a judgment; 

G EORGE the Third, Sec. To the mayor and Jhtrijjt 
of our city e/E. and to every of them , in cur court at 
the Guildhall there, greeting: Whereas A. B. hath lately in 
our faid court in the faid city , according to the cufiom of the 
fame court, impleaded C. D. late of. See. in an aflicu of debt 
upon demand of thirty pounds ; and thereupon in our faid 
court before you, obtained judgment againft the faid C. for 
the recovery of the faid debt: and nve being drfirous for cer¬ 
tain reafons, that the faid record Jhould by you be certified 
to us, do command you, that you fend under your feals the 
record of the faid recovery , with all things touching the fame , 
into our court before us at Wdim in Her, on the day, Sec. 
plainly and difiiu&fy, and in as full and ample manner as it 
now remains before you, together with this writ ; Jo that we 
on the part of the faid A. may be able to proceed to the exe¬ 
cution of the faid judgment, and do what jhall appear to us 
of right ought to be done. Witncfs, (Ac. 

Ccttedl^Otttp, (i ua fi Certain money) Is head-money , 
paid yearly by the refiants of feverai manors to the lords 
thereof, for the certain keeping of the lect; and fometimes 
to the hundred: as the manor of Hook , in Dorfctfirirc, pays 
cert-money to the hundred of Egerdon. In ancient records 
this is called cerium letm. See Common Fine. 

ftptrbifatfL The Saxons had a duty called drindean, 
that is, iqtributie potus , payable by their tenants; and fuch 
tenants were in Domefday called tervifnrii, from cervtfia , 
ale, their chief drink: thqugh ttrvijanui vulgarly fignifies 
a beer or ale brewer. < 

Cetora, A mound, fence, or inclofure. — Willielmus 
de Lucy miles, dedit Thorn# S, mini fir0 damns de Tlidesford, 
licentiam domus & portas levare, ccdifitarc, (A turn ceruris 
& muris includere , (Ac. Cart, prjorat. de Thelcsford, 
MS. 

U u CsflTat 
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trtht «)cccutio. In trefpifc lgainft two perfons, if it 
be tried and found againft oue, and the plaintiff takes his 
execution againft him, the writ will abate as to the other; 
for there ought to be a ceffat txt utio till it is tried againft 
the other defendant. 1 o Ed. 4. ir. Sec Execution, Sec. 

aTefTabft, Is a writ that lies in divers cafes, upon this 
general ground, that he againft whom it is brought, hath 
lor two years neglected to perform fuch fervice, or to pay 
fuch a rent, as he is tied to by his tenure, and hath not 
upon his lands or tenements fufficient goods or chattels to 
be diftrained. F . N. B. 280. And if a tenant for years 


bilhop, not making an avoidance in tJ.e common way, 
and it being by the king’* mean* that the livings a« void, 
whole prefentation in fuch a cafe is only as it were an 
exchange of one life for another, intitles the king to pre¬ 
lent to thofe livings, and as he is fupreme patron. Cellion 
makes a living void, without any refignation, depriva¬ 
tion, feV. Vide Black. Com. 1 P, 392. 

tfCdTo;, (La*.) A loiterer; but more particularly died 
for him who ceafetb, or neglett* fo long to perform a duty, 
that he thereby incurs the danger of the law. Old Mat, 
Br. 136. 


of land at a certain rent, fuffers the rent to be behind two CcffUrt, or coffer, Is ufed for ctafin £ giving over; or 

years; and there is no fuch diftrefs to be had upon the departing from. Stat. Wefim. 2. c. 1. r , 

land $ then the landlord ihall recover the land: l>ut if the Ctftul C|UC Cruft, Is he who hath a trull: in lands or 


tenant come into court before judgment given, and ten¬ 
der the arrearages and damages, and find fecurity that he 
ihall ceafe no more in payment of the rent, then die te¬ 
nant Ihall not Jofe his land. Terms de Ley. 

By ftatutc, if a fee-farmer ceafe to pay his rent two 
years, the Jeifor may have cxccjja-vit, and recover the land: 
and in this cafe, the heir of the demandant may maintain 
a cejfavit againft the heir or affign of the tenant. 6 Ed. 1. 
cap . 4. But in other cafes, the heir may not bring this 
writ for ceffure in the time of his anceftor; and it lies 
not but for annual fervice, rent, and fuch like; not for 
homage or fealty. If a man ceafe to pay his rent and 
fervice a for two years, and inclofc the land, fo as the lord 
cannot dilbain, if he lay not open the gates or hedges of 
the land which make the inclolurc, the lord Ihall have a 
ccjavit, although the tenant hath fufficient cuttle upon the 
land to be diftrained for the rent: for the land ought to 
be open, and like wife there lhould be fufficient to diilrain 
for the rent, is c. And where the tenant fuffereth the 
land to lie frefii, not occupied for two years together, it 
is faid this writ will lie. Mew Nat. Br, 463, 464, 

The lord 111 all have a writ of cefiavit againft tenant for 
life, where the remainder is over in fee to another: but 
the donor of an eftate-tail ihall not have a ceffavit againft 
the tenant in tail: though if a man make a gift in tail, 
the remainder or er in fee to another, or to the heirs of 
the tenant in tail, there the lord of whom the lands are 
holden immediate, Ihall have a ccjfavit againft the tenant 
in tail, becaufe that he is tenant to him, &c. Ibid, If 
the lord diftrains pending the writ of ceffavit againft his 
tenant, the writ Ihall abate* The writ cejjavit is diretted 
to the fheriff, To command A. B. that , See. he render to 
C* D. one mejpage, which he holds by certain fer vices, 
and which ought to come to the Jaid C. by force of the fia- 
tatty Sec. btxaufe the faid A- in doing thofe fervices had 
teafed two years. Sec. 

CelTatrft he Cantartft, Lies where a man gives land to 
any houfe of religion or parfon, to fay divine fervice, pro¬ 
vide alms for the poor, csV. If the faid fervice* be not 
done in two years, the donor or his heirs ihall have this 
writ againft him that holds the land thus given, after fuch 
tefture. St at. Wefim. 2. cap. 41* 

Cette, Signifies an affiffmevt or tax, and is mentioned 
in the St at. 22 Hen. 8. tap. 3. Ceffe or ceaffe, in Ireland, 
is an exaction of victuals, at a certain rate, for foldien in 


tenements, committed to him for the benefit of another. 
Anno 12 Car . 2. cap. 30. And lands of ceflui que trufi 
may be delivered in execution, where any perfon is feifeef 
in trufi for another. 29 Car. 2. c* 3. And fee 19 H. 7. 
c* 13. 27 H. 8e- c. 10. If the perfon intruded doth not 

perform his trufi, he is compellable in the Chancery, 
CSV. 

4 Ceftuf que Wt, (Fr. cefiui a V ttfi de qui) Signifies 
him to whofe nfe any other man is enfeoffed of lands or 
tenements. 1 Rtp. 133. Feoffees |o ufes were formerly 
deemed owners of the lands $ but now the poffcffion is ad¬ 
judged in cefiui que nfe, and without any entry he may 
bring aflife, &e. Stat . 27 Hen. 8. t, 10. Cro. Fife. 46. 
See Vft. 

Ceftut qua title. Is he for whqfe life any lands or te¬ 
nement* are granted. Perk. 47. And if tenant for term 
of another*# life dieth, while cefiui que we is living; now, 
by the Common law, he that firfl entercth, fhall hold the 
land as occupant during fuch other perfon*$ life. ~**$},fi m * 
41, 388. But this it prevented by making kafes for the 
lives of others to the leffees, their heirs or executors, 
during the life of cefiui que vie, And the <57*/. 29 

Car, 2. cap , 3. charges fuch land* for debt. Sec Occu+ 
pant* 

Cb&ca, Is a ftation of game, more extended than a 
park, and left than a foreft: and is fometimes taken for 
the liberty of chafing or hunting within fuch a tiiftritt. 
And according to Blount it hath another fignification, i. e. 
the way through which cattle are drove to pafture, com¬ 
monly called in feme places a drove way ; Ut Ji qids omr 
shhq <viam obfiruat a tel chaceam per quum ingredi jolet taf- 
tut a. Bratton, lib. 4. c. 44. Vide Chafe. 

Cfesetate ad leporesy <vel wipes: To hunt hare or fox. 

- Licet , b'r. chacearc ad lepores & wipes in manerio 

fuodt Denham. Cartular. Abbat. Glafton. MS. 87. 

Cbacimw, (from the Fr. ckajftur) A horfe for the 
chafe; or rather a hound or dog, a courier. Bet. 7 
Johan . * ' 

from the Fr* ebaufer to heat, whence our chafin* 
difh. J * 

Cbafctoajt, An officer in Chancery, thatfitteth the wax 
for feeling of the writs, and fuch other inftruments as are 
there made to be iffued out: fo in France calcfattorcs ccr* 
Jitnt, qui regis Uteris in Cauceilaria eeram imprimunt . 
Corafius. 


garrifon. Antiq. Hibernia. * 

Ccfftott, (cefiio) A ccafing, yielding up, or giving over. 
And is when an ccclefiaftical perfon is created biihop, or a 
parfon of a parihnage lakes another benefice, without dif- 
penfation, or othmvife not qualified, lAc. In both cafes 
their firft benefices are become void, and tre in the law 
faid to be void by cfjjion: and to thofe benefices that the 
perfon had who was created biihop, the king fhall prefent 
for that time, whoever is patron of them * and, in the 
other cafe the patron may prefent. CoweL Not only, a 
benefice with cure may be faid to be void by ceffion, 
when the incumbent thereof accepts of another benefice, 
but alfo when fuch incumbent is made a biihop; for 
thereby all his ecclcfiafticfel preferments which he had be¬ 
fore, whether with, or without Cure, are attually void. 
Faugh. 19. But it is not the elettion of any one to be 
a biihop, and confirmation thereof, that doth void his 
former preferments, until confecration be alfo had: and 
by difpenfatiun of retainer, a biihop may retain feme, or 
all of thofe preferments he was intitlcd to before he was 
biihop. Dytr 223. The ceflion on promotion of a 


Chaffer*, Seem to fignify ware# or merthandife; and 
we yet ufe chaffering for buying and felling, though we take 
it to be generally a kind of bartering of one thing for 
another. It is mentioned in the Stat. of 3 Ed. 4. c. 4. 

Chains, (hanging in). 25 Geo, 2. c, 37. The 
judge before whom a murderer is convitted Ihall, in pal*- 
fing fentence, dirett hnn to be executed or. the next day 
but one, (uniefs the fame fhall be Sunday, and then on 
the Monday following), and that his body be delivered ttwrr 
the furceons, to be diffetted and anatomised; and that 
the judge may dirett hi# body to be afterwards hung in 
chain#, but in no wife to be buried without dilution 
A power is allowed to the judge, upon good and fufficient 
caufe, to refpite the execution, and relax the other re- 
ftraints of this att. Black. Com. 4 V. 202. 

Chatman or CWhtr.of coals, contains thirty-fix 
bufhcls heaped up, according to the bulhel fealed for that 
purpofe at Guildhall\ London. Stat. 16 Sc 17 Car. 2. c, 2. 

Chatdfog> The merchants of the Ihiple require to* be 
eafed of divers new impofitiona, as chalking, mmajre, 
wharfage, & c. Rot. Pari, 50 Ed. 3. “ ■ 


Cfri&ngjt, 
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Challenge, C alumni a (from the Fr. thalenger) is ftfed 
in the li*v tor an exception to jurors,, who are returned to 
pafs on a trial. And this challenge to jurors is either 
made to die array, or to the poll: to the array is, when 
exception is taken to the whole number impanelled; and 
t to the poll is, when iome one or more arc excepted againft, 
'as not indifferent. Challenge to jurors h alio divided into 
challenge principal or peremptory r and challenge pur caufe , 

e. upon cauie or reaion : challenge principal or peremp¬ 
tory, is that which the Jaw allows without caufe alfcdged, 
or further examination ; as a prifoner at the bar, arraigned 
^r felony, may challenge peremptorily the number allowed 
him*by law, on* after another, alledgSng no caufe,' but 
his own diflike, and they fhall be put off, and new taken 
in their places: but yet there is a difference between 
challenge principal, and challenge peremptory; this being 
uied only in matters criminal, and barely without caule 
aiiedged ; whereas that is in civil actions For the moft 
part, and by affigning fomc fuch caufe of exception, as 
being found true the law allows. Staundf. P . C. 124, 
157. Lamb. Eiren. % lib . 4. cap. 14. In treafon , and 
petit trea/on , the number of thirty-five jurors may be pe¬ 
remptorily challenged , without ihewing any caufe, in fa¬ 
vour of life ; and in^pwrdcr and felony, twenty: and 
more may be challenged lhewing caufe. 1 Infi . 155. 
22 H. 8. c. 14. 1 P. & M. cap. 10. 

A perfon indi&td of treafon %nay challenge thirty five 
of thofe returned on the panel of jurors to try him, with¬ 
out caufe (hewn ; and if two or more are to be tried, they 
may challenge fo many each, but then they are to be tried 
iinglv, or all may challenge i h'£t number in the whole, and 
be tried jointly. 3 Salk; it. By Stat . 3 Hen. 7. c. 14. 
lb ftcofon for eompaffihg 16 : kill the King, 13 c. no chal¬ 
lenge lhall be allowed, bfct for malice. If a prlfbner chal¬ 
lenge peremptorily more than allowed, he id* td be dealt 
with as one Handing#nute, litc. And toi nfc ftatufes 
which take away the benefit of clergy from felorig, exclude 
thofe their clergy who peremptorily challenge more than 
twenty , whereby they are liable to judgment of death. 2 
Hawk. P. C. 414. Vide zt H. 8. c. 14. 28 H. 8. r. 1. 

1 Ed. 6 . c. 12. §. it. 3 & 4 fV. i 3 M. c. 9. But if 
the offender be within the benefit of the clergy, the chal¬ 
lenge lhall be over-ruled, and the party put upon his 
trial. * 

The King cannot challenge peremptorily in murder , 13 c. 
without lhewing caufe. Moor 595. And by Stat. 33 
Ed. 1. St. 4. if thofe who pnffecute for the Kirig chal¬ 
lenge a juror, they fiiall aftign the caufe; and if they 
alledge not a good caufe, the inqueft lhall be t£k£n. All 
peremptory challenges are to be taken by the party him 
felf; and where there are divers challenges , they muft 
bo taken all at once. But there can be 110 challenge till 
the jury is full; and then the array is to be challenged 
before one of them is fwdrn. Hob . 23 c. Where the 

King is patty, if the other fide challenge a jiitor above the 
number allowed by law, he ought to Ihew the caufe of his 
challenge immediately. 1 Buffi. 191. A defendant lhall 
Ihew all caufes of challenge, before the King lhall fhew 
my. 2 Hawk. 413. And the King ought hot to ftiew 
hie caufe Of challenge before all the jurors ar 't palled over; 
for if there are enough beftdes thofe challenged, there 
will be no occalion to Ihew any caufe why'he challenged 
die reft: but if there are not enough, the#he rauft /hew 
the caufe of his challenge, iajen. 473. 

ThensHNMW.be a principal daufe oL challenge to the ar- 
r ray, and a chalHng^ to the favpgr: a principal caufe of 
challenge is in refpett of partiality or default of the fhe- 
•Sfeii and not in rcfpfea Of the perfons returned; and 
this partiality in the iheriff, may be by tesfon of kindred, 
or amttity to the plaintiff or defendant 5 or If one of the 
jury is returned at the nomination of the plaintiff or de¬ 
fendant; if a knight be not returned, When a peer is par¬ 
ty, &c. 1 Inpb. rj 6 , 157. 

Challenge to the flavour is Where the plaintiff or defend¬ 
ant «s tenant to the iheriff, or if the flienff*s fon hath mar¬ 
ried the daughter of the party; 13 c. and is alfo when 
tidier party cannot tale any principal challenge, but 
Jhettefh caufe of favour* and caufcs or favour are infinite. 
Kit where the Kfegfy party, one fliatf riot challenge the 
array for favour, though the King iriay do it. Wood*. 
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59 2, Where challenge is to the Favour, by reafon 
ol kindred to the fticriff, you mull Ihew how kin, and 
then the challenge is good. 1 IN elf. Abr. 423. If cne of 
the parties is of affinity to a juror, the juror hath mar- 
ried the plaintiff’s daughter, bV. If. a juror hath given 
a verdidl before, in the caufe, matter or title ; if one la¬ 
bours a juror to give his vcrdicl { if after he is returned, 
a juror eats and drinks at the charge of either party; if 
the plaintiff, &e. be his mailer, or the juror hath any 
iiiferefl in the thjng demanded, 6V. thefe are challenges 
to the favour. 2 Pol. Abr. $36. Hob. 294, 

If the juror is convi&ed and attainted of treafon, fe¬ 
lony, perjury, adjudged to the pillory, or other puniih- 
ment, whereby he becomes infamous, or is outlawed, of 
excommunicate; thefe are all principal challenges: but in 
thefe cafes and others, he that challenged!, is to (hew the 
record, if he will have it take place as a principal chal¬ 
lenge ; otherwife he mull conclude to the favour, unlefs it 
be a record of the fame court. 1 Infi. 157. A perfon 
under protection for any crime, may before indicted* 
hallenge any of the grant! jury, as being outlawed, 13 c. 
or returned at the inftancc of the profccutor, or not re¬ 
turned by the proper officer, i$e. 2 Hawk. P.C . 215. 

As a peer ought not to be fworn on juries, he may be 
challenged: but a peer of the realm tried for treafon or 
felony, lhall not (hallenge any of his peers. Trials per 
pais 130. A juror may be challenged for defeCt, as well 
as for any crime; as defect of birth, where he is an alien 
botnj of age, becaufe a minor; or of eftate, for want 
of ten pounds per annum freehold, £3c. in the lime county, 
or a ttuefriian five pounds a year, by Stat. 4 5 IV. 13 

M. c. 24. In corporation towns freemen worth forty 
pounds in gOods; arc qualified to be jurors for trying 
of felonies. Stat. 23 Hen. 8, c. 13. But on trials in Lon¬ 
don for high tiiafon, every juror ought to have fuch 
freehold, 13 c. as is required by 4 13 5 W. 13 M. c. 24. 
And conitrion jurors there, are to have lands or goods of 
bhd hundred pounds value, b'c. by Stat. 3 Geo. 2. c. 25, 
§• 19. A principal challenge, being found true, is fufti- 
cient without leaving it to triers: but if fome of a jury 
are challenged for favour, they lhall be tried by the reft 
of the jury, whether indifferent, i Infi. 158. And 
where a < hallenge is made to the array, the court appoint 
two triers, who are fworn, ana then the caufe of favour 
is lhewed to them* which may be called the iffue they 
are to try; and if *tis proved, then they give their verdift 
chat they are not indifferently impanelled; and this is 
entered of record : but if tile favour is not proved, then 
they fay that the jury was indifferently impanelled, and 
fo the trial goes on, without making any entry of the 
matter. 1 Bulfi . 114. 

If one take a principal challenge againft a juror, he 
cannot afterwards challenge that juror for favour, and wave 
his former challenge: but a challenge may be made to the 
polls, after made to the array. Wood .592. A new jury 
is to be impanelled by the coroner, where the array is 
quafhed for partiality, 13 c. of the (heriff. If there 
be caufe of challenge againft the iheriff, the procefs is to 
be directed to the coroners; §nd if there is caufe of chaU 
lenge againft them, the court will appoint certain elifors, 
againft whofe return no challenge cm be taken to the 
array, though it may be to the polls. Trials per pais 15. 

If a plaintiff or defendant have afiion of battery, b c . 
againft the Iheriff, or the Iherift’ againit them, it is caufe 
of challenge: and if either of the parties have action of 
debt againft the iheriff; or if the iheriff hath any parcel 
of land depending on the fume title as the parties; or 
if he, or his baihrfs who returned the jury, be under the 
di ft refs of either party, tsV. Thefe are good caufes of 
challenge. Ibid. 1^4. Where one of the jurors hath a 
fuit at $aw depending with the plaintiff, ’tis gqpd chal¬ 
lenge, Stile utzg. An action defending betwixt cither 
Of the parties and a juror,, implying malice, is caufe of 
challenge: and a juror may*be challenged for holding 
lands by the fam« title as the defendant. 2 Leon. 40. If 
a perfon owe# fuit 0/ court, be. to a lord of a hundred 
who is plaintiff, it is a principal challenge , as he is within 
the diftrefs of the plaintiff. Dyer 176. But it is faid to 
be no challenge that a perfon is in debt to cither party. 

I Nel/. Abr . 426. A juror returned by a wrong name, 

may 
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siay be challenged and withdrawn, fo that the jury dial! 
not be taken ; yet a tales may be granted. I LilL Ahr. 
260. And if a juror declares the right of cither of the 
parties, be. it is caufc of challenge: though it hath 
been ruled that it is not fufficient caufc of challenge, that 
a juror delivered his opinion touching the title of the 
land in queilion ; bccaufc his opinion may be altered on 
hearing the evidence. Pafih. 23 Car . B. R. 

If there are two demandants in a real a£ion, or two 
tenants, and one challenge a juror, and the other will not, 
the juror (the challenge being allow’d^ lhall be drawn 
again ft the reft. 11 H. 6. ic. Jenk. Cent. 114 To 
fay of a perfon to be tried for any crime, that he ts 
guilty , or will he hanged, &c. is good caufe of challenge » 
but the prifoner mull prove it by witneffes, and not out 
of the mouth of the juryman, who may not be examin¬ 
ed : and though a juryman may be alked upon a voire 
dire whether he hath any intereft in the cafe, or whether 
he hath a freehold, &c. yet a juryman or a witnefs, lhall 
not be examined, whether he hath been convift of felony, 
or guilty of any crime, tftc. which would make a man 
difeover that of himfelf which tends to make him infa¬ 
mous, and the anfwer might charge him with a mifde- 
meanor. 1 Salk . 153- 

Default of hundredors is caufe of challenge by the Com¬ 
mon law; but by ftatute 4^5 Ann. c. 16. every venire 
facias for trial of iflues in any court of record, lhall be 
awarded of the body of the proper county; though this 
extends only to civil caufes, and not to appeals of felony, 
ijidittments, t$c. 

In a writ of right, four knights were returned ; they 
muft appear with their fwords, or it will be good caufe 
of challenge. Moor 67. If one challenge a juror, and the 
challenge is entered, he may not afterwards have him fworn 
on the jury. And if the defendant do not appear at the 
trial when called, he lofeth his challenge to the jurors, 
though he afterwards appear. I hill. Abr* 259. When 
the jury appear at a trial, before the fecondary calls them 
to be fworn, he bids the plaintiff and defendant to attend 
their challenges, titc. Peremptory challenge taken away 
in high treafon , per 33 H . 8. <*. 23* But tllis fccms t0 
be altered or rather repealed by 1 W 2 Pb.b M.'C. \o. 

* - Vide thefe two ftatutes in the quarto edition, 

with the references, in the margin of the fame.—Alfo 
vide 10 y 11 W. 3. r. 23. 24 Geo. 2. c. xS. And 

Tab. to Stat. tit. Challenge , Juries. See Jury. 

Challenge to fight , cither by word or letter, or to be 
the bearer of fuch challenge, ptinilhable by fine and im- 
prifonment, on indiftment, or information. Vide Black. 

Com. 4 V. 149, * 5 °* . 

CbatnberheUin#, or Chamber-deacons , were certain poor 
lrijh fcholars, cloathed in mean habit, and living under 
no rule; baniihed England by Stat . 1 Hen . 5. cap. 7, 8. 

Chamber lain, (Camerarius) Is varioufly ufed in our 
laws, ftatutes and chronicles: as firft there is Lord Great 
Chamberlain of England , to whofe office belongs the go¬ 
vernment of the palace at Wtftminfier, and upon all folemn 
occafions the keys of Weftminfier-Hall, and the court of 
Requrfls are delivered to him ; he difpofes of the fword of 
(late to be carried before the King when he comes to the 
parliament, and goes on the right hand of the fword next 
to the King’s perfon : he has the care of providing all 
things in the Houfe of Lords in the time of parliament 5 
to him belongs livery and lodgings in the King’s court, 
&c. And the gentleman uffier of the black rod, yeoman 
ttlher, &c. arc under his authority. 

The Lord Chamberlain of the Houftiold has the over¬ 
fight and government of ail officers belonging to the 
* King’s chamber, (except the bed-chamber, which is under 
the Groom of the Stoic), and alfo of the wardrobe; of 
artificers retained in the King’s fervice, meffengers, come¬ 
dians, revels, rnufick, l$e. The ferjeants at arms are 
likewife under his insertion; and the King’s chaplains, 
phyficians, apothecaries, furgeons, barberj, Isle. And he 
hath under him a Vice-Chdtaiberlain, both being always 
Privy Connfellors, 

There were formerly Chamberlains of the King’s courts 
cn p. I. And there arc Chamberlains of the 
V ychequer who keep a controlment of the pells of re¬ 
ceipts and exitus, and have in their cuftody the leagues 
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and treaties with foreign princes, many ancient records, 
the two famous books of antiquity called Domefday , and 
the Black book of the Exchequer ; and the ftandards of mo¬ 
ney, and weights, and meafures are kept by them. 
There are alfo Under-chamberlains of the Exchequer, 
who make fearches for all records in the treafury; and 
are concerned in making out the tallies, £s fc. The office^ 
of Chamberlain of the Exchequer is mentioned ift the , 
Stat. 34 & 35 H. 8. cap. 16. Befides thefe, we read of 
a Chamberlain of North Wales. Stow. p. 641. 

A Chamberlain of Chefter , to whom it belongs to re¬ 
ceive the rents and revenues of that city; and when ther* 
is no prince of Wales, and carl of Chefter , lie harfi* the 
receiving and returning of all writs coming thither out 
of any of the King’s courts. 

The Chamberlain of London, who is commonly the 
receiver of the city rents payable into the chamber; 
and hath great authority in making and determining 
rights of freemen, concerning apprentices, orphans, 
be. 

Chamber* of tbe fling, (Regia camera) The havens 
or ports of the kingdom arc fo called in our ancient re¬ 
cords. Mare Clauf. fol. 242. 

Cbamb?e Depintt, Anciently^/. Edward's chamber , 
now called the painted chamber. 

Cbampartp, or champerty, (from the Fr. champ, a 
field, and parti divided, or the Lat. campus, and partitio, 
becaufe the parties in champerty agree to divide the thing 
in queftion) Signifies a bargain with the plaintiff or de¬ 
fendant in any fuit, to have part of the land, debt, or 
other thing fued for, if the party that undertakes it pre¬ 
vails therein. 1 In ft. 368. This fccms to have been an 
ancient grievance in our nation ; for notwithfta«Mluig the 
feveral ftatutes of "3 Ed. 1. tap* z 5. 13 Ed. 1. r. 49, 

28 Ed. 1, c. 11, and 33 f Ed. x . Stat. 2. &c. and a form 
of a writ framed to them; yet e^Ed. 3. cap. 11. and 32 
Hen. 8. c. 9. enacted, That whereas former ftatutes pro¬ 
vided redrefs for this evil in the King's Bench only, from 
henceforth it fhould be lawful for juftices of the Common 
Pleas , juftices of affife, and juftices of peace in their quar¬ 
ter feffions, to inquire, hear and determine this and fuch 
like cafes, as well at the fuit of the King, as of the party: 
and this offence is puniffiable by Common law and fta¬ 
tute ; the Stat , 33 Ed. 1. St* 2. makes the offenders 
liable to three years imprifonment, and a fine at the 
King’s pleafure. By the Stat. 28 E. 1. c. 1 1. it is or¬ 
dained, that no officer, nor any other, ihall take upon 
him any bulinefs in fuit, to have part of the thing in 
plea; nor none upon any covenant, ihall give up his 
right to another; and if any do, and be convitted there¬ 
of the taker ihall forfeit to the King fo much of his lands 
and goods as amounts to the value of the part purchafed, 
&c. for fuch maintenance. 

In the conilruftion of thefe ftatutes, it hath been ad¬ 
judged, that under the word covenant, all kinds of pro- 
miies and contrails are included, whether by writing, or 
parol : that rent granted out of land in variance, is 
within the ftatute of champerty; and grants of part, of the 
thing in fuit made merely in coniideration of the mainte¬ 
nance, are within the meaning of this ftatute; but not 
fuch as are made in confideration of a precedent honeft 
debt, which is agreed to be fatisfied with the thing in 
demand whe^ recovered. F. N. B. 172. 2 Inft. 209. 

2 Roll. Abr. 113.. 9 

It is faid not to be material, whether he brings t 
writ of champerty in truth fuffjer agy*damage by it; ^ 
or whether the plea wfiteein it is alieclged be determined 
or not. 1 Hawk* 257. A conveyance executed hanging* 
a plea, in purfuance of a bargain made before, is not 
within the ftatutes againft champerty: and if a man pur- 
chafe land of a party, pending the writ, if it be bona fide , 
and not to maintain, it is not champerty. F. N. B. 272. 

2 Roll . Air. 113. But it hath been held, that the pur- 
chafe of land while a fuit of equity concerning it is de¬ 
pending, is within the purview of the ftatute 28 E. 1. 
St. 3. c. 11, Moor 665*. A leafe for life, or years, or a 
voluntary gift of land, is within the ftatutes of champerty; 
but not a furrender made by a leftfec to his leffor: or a 
conveyance relating to lands in fuit, made by a father to 
his fon, &c. l Hawk. P. C. 258. 
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The giving part of the lands in fuit, after the end of 
it, to a»counfellor for his wages, is not champerty, if there 
be no precedent bargain relating to fuch gift: but if it 
had been agreed between the connfellor and his client be¬ 
fore the aftion brought, that he ihould have part for his 
wages, then it would be champerty. Bra. Champert . 3. 
And it is dangerous to meddle with any fuch gift, fince it 
carries with in a ftrong preemption of champerty . 2 Infi . 
564. If any attorney follow a caufe to be paid in grofs, 
when the thing in fuit is recovered, it hath been adjudged 
that this is champerty. Hob. 117. Every champerty im¬ 
plies maintenance^ but every maintenance is not cbam- 
petty-, for champerty is but a fpecies of maintenance. Crm. 
Jur. 39, 2 Infi. 208. 

Cbailipevto^a, By ftatute, are thofe who move pleas or 
fuits, or caufe them to he moved, either by their own 
procurement, or by others, and fue them at their pro¬ 
per cods, to have part of the land in variance, or part 
of the gain. 33 Ed. 1. St. 2. ——Champertofes, me l 
campi part tapes, J'unt qui per fo met per alios placita moment, 
met momers faciunt,* ea fists fumptihus profiquuntur ad 
campi partem , mtl pro parte Uteri babendas Stat. 2. Artie. 
fuperChart.il. 

ui bamf&rtl’A (campfrpartitio) Is X fpecies of mainte¬ 
nance, and punifhed in the fame maimer. Black. Com. 
4 V. 134, 5. 

Champion, (camph) Is tafam in the law not only for 
him that fights a combat in his own. caufe, but alfo for 
him that doth it in the place or quarrel of another. Braft. 
lib. 3. fra#. ». cap. 21. Ana in Sir Edward Bifike *s 
notes on Upton, fil. 36. you will find that Henry de Feme- 
berg for 30 marks fee, did by charter, covenant to be 
'champion to Roger abbot of Glafienhury. An. 42 Hen. 3. 
Thefe champions , mentioned in our law books and hifto- 
ries, were ufually hired ; and any one might hire them, 
except parricides, and thofe who were accufed of the 
higheft offences: before they came into the field, they 
ihaved their heads, and made oath that they believed the 
^perfons who hired them, were in the right, and that they 
would defend their caufe to the utmoft of their power; 
which was always done on foot, and with no other weapon 
than a flick or dub, and a ihield: and before they en¬ 
gaged, they always made an offering to the church, that 
jGod might affift them , in the battle. When the battle 
was over, the punishment of a champion overcome, and 
likewife of the perfon for whom he fought, was various: If 
it was the champion of a woman for. a capital offence, fhe 
was burnt* and the champion hanged: if it was of a 
man, and, not: for a capital crime, he not only made 
iatisfadiott, but had his right hand cutoff.; and theman 
was to be dofe confined in prifim, tiUjthebattle was over. 
Braft. lib. 2. c. j*. See Combat. 

Champion of the ftittg, (campio&ges) Is an ancient 
officer, whofe office it is at the coronation of our Kings, 
when the King is at dinner, to tide armed u/h&f* into 
Wefiminfter-HalU and by the proclamation of a herald 
make a challenge. That if any man jkall dany tie King's 
able to the cromm, he ii there, ready todefmiit in Jingle com* 
bat, ifit. Which being done, the King drinks to him, 
and fends him a gilt cup, with a cover.fufl of wine* which 
the champion dnvbtt, and hath thecup forhis fee. This 
office, ever fince the coronation of King Richard U, when 
BaldwinFromille exhibited his. petition for it, was mfjudgr 
ad from him to Sir JohnJhmocks hyfomperitor, (bom 
cluiajgm&om MarmionjSwia hath mmtinued ever fince in 
famlly^E jhc Dymocies ; wh qaBold th t manor of Scri- 
*uMy in LlncoBljFfre', TStHBMy fiosn the Harmons , by 
^ grand ferjeanty, mm That the lord thereof fhall be the 
King's champion, as aboveiaid. Accordingly Sir Edward 
Dymukevtnormed this office at the coronation of King 
Charles U. And a perfon of the name of Dymoche per¬ 
formed it, at the coronation, of, his prtftntjmajefty 
the Third. 

CbAmpff M ffipatn, and let champs de Mai , AifcmbHes 
of the antient.Auur, to deliberate on whatever related to 
the general welfare of the nation. Thefe afiesablies were 
called champs , becaufe, according to the cuilom of all the 
barbarous nations, they were held in the open air, in 
fome plain, capable of containing the vail number of 
^erfoae who had a right to be prefent. They were de- 
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nominated champs de Mars and de Mai, from the months 
in which they were held. Every freeman feems to have 
had a right to be prefent in thefe aflemblies. Robert. 
Hifi. imp. C. V. 1 V. 357. 

Chance, Where a man commits an unlawful aft, by 
misfortune, or chance, and not by defign, it’s a deficiency 
of the will; as here it obferves a total neutrality, and 
doth not co-operate with the d$ed; which therefore wants 
one main ingredient of a crime. Vide Black. Cm. 4 V. 
26, 7. See Homicide. 

Cb&UCtllojt, fCancellariusJ Was at firft only a chief no¬ 
tary or feribe under the Emperor, and was called Cancel - 
larists , becaufe he fate infra Cancellos, to avoid the crowd 
of the people. This word is by fome derived from Can- 
collo , and by others from Cancellis, an incloled or fepa- 
rated place, or chancel, encompaffed with bars, to de¬ 
fend the judges, and other officers from the prefs of the 
publick. And Cancellarius originally, as Lupanus thinks, 
fignified only the regifter in court; Grnpharios, fiil. qui 
confiribendis (A excipiendis judicum aft is dant operam : but 
this name and officer is of late times greatly advanced, 
not only in this, but in other kingdoms; for he is the 
chief adminiftrator of juflice, next to the fovereign, who 
anciently heard equitable caufes himfelf. 

All other juftices in this kingdom are tied to the drift 
rules of the law, in their judgments; but the Chancellor 
hath power to moderate the written law, governing his 
judgment by the law of nature and confcicncc, and or¬ 
dering all things juxta oequum bonum: and having the 
King’s power in thefe matters, he hath been called the 
keeper of the King’s confcience. According to a late 
treatife, the Chancellor originally prefixed over a political 
college of fecretaries, for the writing of treaties, grants, 
and other public bufinefs; and that the court of equity 
under the old conftitution was held before the King and 
his counfel in the palace, where one fupremc court for 
bufinefs of every kind was kept: and at firft the Chan¬ 
cellor became a judge to hear and determine petitions to 
the King, which were referred to him; and in the end 
as bufinefs increafed, the people inti tied their fuits to the 
Chancellor, and not the King: and thus the Chancellor’s 
equitable power bad by degrees commencement by pre- 
feription. Hifi . Chan. p. 3, to, 44, &c. 

Stanndford fays, the Chancellor hath two powers; one 
abfolute, the other ordinary ; meaning, that although by 
his ordinary power, in fome cafes, he muft obferve the 
form of proceeding as ether inferior judges; in his abfo¬ 
lute power he is not limited by the law, but by confcience 
and equity, according to the circumftances of things. 
And though Polydore Virgil , in his hiftory of England 
makes William the Firft, called the Conqueror, the founder 
of our Chancellors; yet our antiquary Mr. Dugdale, has 
ihewn that there were many Chancellors of England long 
before that time, which are mentioned in his Origines 
Jnridicialts , and catalogues of Chancellors; and Sir 
Edward Colts in his fourth Infiitute faith, it is certain. 
That both.the Britifit and Saxon Kings had their Chan¬ 
cellors, whofe great authority under their Kings were 
in all probability drawn from the reafonablc cuftom of 
neighbouring nations, and the Civil law. 

He that bears this chief magiftracy, is filled the Lord 
High Chancellor of Great Britain, which is the higheft 
honour of the long,robe; being made fo per traditionem 
magni figilli fibi per Jominum regem , and by taking his 
oath: and a Chancellor may be made fo at will, by pa¬ 
tent, but ’tis faid not for life, for being an ancient office, 
it ought to be granted as hath been accuftomed. 2 lnfi. 
87. But Sir Edward Hide, afterwards Earl of Clarendon , 
had a patent to be Lord Chancellor for life, though he 
was diuniffinl from that office, and the patent declared 
void. 1 Sid. 33,8. 

By the Stas. 5 Elitt. cap. 18. the Lord Chancellor and 
Keeper have one and the fame power ; and therefore fince 
xhattftatute, there cannot be a Lord Chancellor and Lord 
Keeper at the fame time* before there might, and hath 
been. 4 hfi* 78. King Hen. 5. had a great feal of 
gold, which he delivered to the Bilhop of Durham, and 
made him Load Chancellor, and alfo another of filver, 
which he delivered to the Bifliop of London to keep; but 
at this day there being hut one great feal, there cannot 
X* * be 
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be a Lord Chancellor and Lord Keeper at once, and be- 
caufe they arc but one oifice, at is declared by 5 Eliz 
r. 18. and the taking away the Teal determines the office 
I Sid. 338. But the Lord Bridgman was Lord Keeper, 
and Lord Chief Juflice of the Common Pleas, at the fam 
time ; which offices were held not to be incontinent 
Ibid . By 1 W. b A/* tap. 21. Commiffioners appointed 
to execute the office of L#rd Chancellor, may exercife al‘ 
the authority, juriftli&ion, and execution of laws, which 
the Lord Chancellor or Lord Keeper, of right ought tc 
ufc and execute, be. fincc which ttatui: this high offio 
hath been feveral times in commiffion ; though gencrall) 
on the difmiffion of a Chancellor, till another was ap 
pointed. 

The Lord Chancellor, now there is no Lord High 
Steward, is accounted the firft officer of the kingdom 
and he not only keeps the King’s great feal, but all pa¬ 
tents, commiffions, warrants, be. from the King, are 
perufed by him before figned: and he has the difpofa" 
of all ccdefiaftical benefices in the gift of the crown un¬ 
der 20/. a year in the King’s books, which has occa- 
tioned this office to be formerly pofl’efled by a clergyman 
He by his oath fwears well and truly to ferve the King 
and to do right 10 all manner of people, be. In hn 
, judicial capacity, he hath divers affitiants and officers. 
viz. The Matter of the Rolls, the Matters in Chancery. 
be. And in matters of difficulty, he calls one or mori 
of the chief juftices, and judges to affift him in making hi; 
decrees; though in fuch calcs they only give their advice 
and opinion, and have no (hare of the judicial au¬ 
thority. 

As to the Matter of the Rolls, he hath judicial power 
and is an alfittant to the Lord Chancellor when prefent, 
and his deputy when abfent, but he has certain caufes 
affigned him to hear and decree, which ha ufUally doth on 
certain days appointed at the chapel of the rolls, being 
affitted by one or more Matters in Chancery: he is, by 
Virtue of his oifice, chief of the Matters of Chancery, 
and chief clerk of the petty-bag office. 

The twelve Matters in Chancery tit fome of them in 
court, and take notice of fuch references as are made to 
them, to be reported to the court, relating to matters of 
practice, the ftate of the proceedings, accounts, be. and 
they alfo take affidavits, acknowledge deeds and recog- 
nifances, be. 

The fix clerks in Chancery tranfaft and file all pro¬ 
ceedings by bill and anfwer; and alfo iffue out fome pa¬ 
tents that pafs the great feal; which butinefs is done by 
their under clerks, each of whom has a feat there, and 
whereof every tix clerk has a certain number in his office, 
ufually aboht ten. 

The Curtitor of the court, four and twenty in number, 
make out all original writs in Chanceiy, which are re¬ 
turnable in C. B. be. and among thefe the butinefs of 
the feveral counties is feverally dittributed. 

The Regitter is a place of great importance in this 
court, and he hath feveral deputies under him, to take 
cognifance of all orders and decrees, and enter and draw 
them up, be. 

The Matter of the Subpoena Office ittues out all writs 
of fubpeena. 

The Examiners are officers in this court, who take the 
depotitLons of witneftes, and are to examine them, and 
make out copies of the depotieions. 

The Clerk of the Affidavits files all affidavits ufed in 
court, without which they will not be admitted. 

The Clerk of the Rolls tits conftantly in the rolls to 
make fearchcs for deeds, offices, be. and to make out 
copies. 

The Clerks of the Petty-Bag Office, in number three, 
have great variety of butinefs that goes through their 
hands, in making out writs of fummons to parliament, 
conge d*elites for bifhops, patents for cuftomers ; liberates 
upon extent of ftatute-ftaple, and recovery of recogni- 
fances forfeited, be. And alfo relating to fuits for and,, 
againft privileged perfons, be. And the clerks of this 
office have feveral clerks under them. ^ 

The Uttier of thl Chancery had formerly the receiving 
and cuttody of all money ordered to be depotited in court, 
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and paid it back again by order: but this butinefs hath 
been of late affumed by the Matters in Chancery. 

And anno 12 Geo. 1. e. 32. a new officer was appointed 
by ttatute, called Accountant-General, to receive the 
money lodged in court, and convey the fame to the Bank, 
co be there kept for the fuitors of the court. 

Then there is a Serjeant at Arms, to whom perfons 
Handing in contempt are brought up by his fubftitutfes as 
pri timers. 

A Warden of the Fleet, who receives fuch prifoners as 
Hand committed by the court, be. 

And betides thefe officers, there is a Clerk of the Crovgpr' 
in Chancery; Clerk and Controller o£ the HanijSer; 
Clerk for inrolling letters patent, be. not employed in 
proceedings of equity, but concerned in making out com- 
miffions, patents, pardons, be. under the great feal, and 
collecting the fees thereof. A Clerk of the Faculties, 
for difpenfations, licences, be. Clerk of the Prcfenta- 
tionsj for benefices of the crown in the Chancellor’s gift; 
Clerk of Appeals, on appeals from the courts of the 
Archbiihop to the court of Chancery: and divers other 
officers, who are conftituted by thV Chancellor's com* 
million. 

Chancellor of the Dutch# of Lancafier, A great officer, 
whofe office is principally to determine controverties be¬ 
tween the King and his tenants of the dutchy land, and 
otherwife to direft all tho King’s affairs belonging to that 
court. The Chancellor is the chief judge of the Dutchy 
Court, who in difficult points of law is ufually affitted by 
two judges of the Common law, out of one court or other, 
to decide the matter in queftion 2 this court is held in 
Weftminfter-Hall, and was formerly much ufed in relation 
to fuits between tenants of dutchy lands, and againft at-* 
countants and others for the rents and profits of the faid 
lands. Under the Chancellor of the Dutchy, are an 
Attorney of the Court, one Chief Clerk or Regitter, and 
feveral Auditors, be. This officer is mentioned in the 
itat. 3 Ed. 6. c. 1. and 5 id. c. 26. 

Chancellor of the Exchequer, Is likewife a great officer, 
who *tis thought by many was originally appointed for the 
qualifying extremities in the exchequer: he fometimes tits 
in court, and in the exchequer-chamber; and with the 
judges of the court, orders things to the King’s beft benefit. 
He hath by the Stat. 33 H. 8. e. 39. power with others, 
to compound for the forfeitures upon penal ftatutes, bonds 
and recognizances entered into to the King: he hath alfo 
great authority in the management of the royal revenue, 
be. which feems of late to be his chief butinefs, being 
commonly the firft commiffioner of the treafury. And 
though the court of equity in the Exchequer-chamber, 
was intended to be holden before the treafurer, Chan¬ 
cellor, and barons; it is ufually before the barons only. 
When there is a Lord-traafurcr, the Chancellor of the 
Exchequer is Under-treafurer. 

Chancellor of the Order of the Garter , Stow's Annals, 
pag. 706. Chancellor of the Univerfities . See 9 Hen. 5. 
c. 3 . Chancellor of the Diocefe, 32 Hen. 8. c. 15. Chan¬ 
cellor in Cathedral Churches : his office is thus deferibed 
in the Monafticon, and the ttatute of Litchfield, viz. - ■ - 
LeBiones legtndas in ecclefia per fe wl per fisum vicarium 
aufcultare , male legentes emendate, fcholas coffer re, figtUa 
ad caufas eosferre,literas capituli faeere b confignare, Tihru 
fentare, quotie/cimn wluerit prmdicatiencs in ecclefid wl ex¬ 
tra ecclefiam pradnare, b cuf wluerit prsedicationis ojfscium 
Ignore. Mon. Altol. Tom* 3. p. 24, 

QEbSltfemetlC?, (Ulan the Fr. chanee^fit apfos, and 
meler, mifeere) Signifies tercafual of a man not 

without the killer’s fault, though without any evil inten- ^ 
tion ; and is where a perfon is doing a lawful aft, and a * 
perfon is killed by chance thereby: for if rife aft be un¬ 
lawful, it is felony. If a perfon cafts (not intending 
harm) a ftone, which happens to hit one, whereof he dies; 
or (hoots an arrow in a highway, and another that pafletb 
by is killed therewith: or if a workman, in throwing 
down rubbifti from a houfe, after warning to take care, 
kills a perfon; or a fchool-mafter in correfting his fcho- 
Uur, a matter his fervent, or an officer in whipping a cri¬ 
minal, in a realbnable manner, happens to occafion his 
death; it is chunccmedley and misadventure. % Infi. 

36. Dolt. 351. 


But 
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But if a man throws ftoncs in a highway, where per- 
fons uTually pafs; or (hoot an arrow, i. c. in a market 
place, among a great many people: or if a workman caft 
down rubbiih from a houfe, in cities and towns, where 
people are continually palling: or a fchool-mailer, te'e. 
correft his fervant or icholar, tec. exceeding the bounds 
©(‘•moderation, it is man-flaughter; and if with an im¬ 
proper inftrument of correction, as with a fword or iron 
bar, or by a kicking, (tamping, fjfr. in a cruel manner, 
it is murder. Terms de Ley, H. P. C. 31, fjfr, KeL 
40, 65, 113. If a man whips his horfe in a ilreet to make 
Lir* gallop, aqd the horle runs over a child and kills it, 
it is man 1 laugh ter: but if another whips the horfe, 
'tis manslaughter in him, and chancemedley in the rider. 
//. P . C. 48, 59. And if two are fighting, and a third 
perfon coming to p rt them is killed by one of them, 
without any evil intent, yet this is murder in him ; and 
not man (laughter by chancemedley or mifadventure: and 
if they were met with prepenfed malice, the one intend¬ 
ing to kill the other, then it is murder in both. Terms 
de Ley, In chafcemedley the offender forfeits his 
goods; but hath a pardon of courfe. St at. 6 Ed • 1. 
c. 9. See llomi ide. 

valjaucctp, ( cancellaria) Is the highefl court of judi¬ 
cature in this kingdom next to the parliament, and of very 
ancient inftitution. The jurif^iCtion of this court is of 
two kinds; ordinary , or legal ; and extraordinary , or 
abfolute . The ordinary jurimiCticm, is that wherein the 
Lord Chancellor in his proceedings and judgments, is 
bound to obferve the order and method of the Common 
law ; and in fuch cafes the proceedings have been nfually 
.ii \ Latin, and filed or inrolled in the petty-bag office: 
and the extraordinary or unlimited power, is that jurif- 
didion which this court exercifes in cafes of equity, 
wherein relief is to be had by way of Englijb Bill and 
anfwer. 

The Ordinary Court holds plea of recogni&nces ac¬ 
knowledged in the Chancery, writs of feire facias for 
repeal of letters patent, writs of partition, &c. and alfo 
of all perfonal adions, by or againft any officer of the 
court; and by ads of parliament of feveral offences and 
caufes: all original writs; commiflions of bankrupt; 
of charitable ufes; of ideots, and lunacy, (Ac. iffue out 
of this court, for which it is always open; and fome- 
tixnes a Juperfedeas or writ of privilege, hath been here 
ranted to difeharge a perfon out of prifon: one from 
ence may have an habeas corpus , prohibition, (Ac. in the 
vacation ; and here a fubpana may'be had to force wit- 
neffes to appear in other courts, when they have no power 
to call them. 4 Inf. 79. 1 Daunt. Abr . 776. 

But in profecutmg caufes, if the parties defeend to 
iffue, this court cannot try it by jury; hut the Lord Chan¬ 
cellor delivers the record into the King's Bench to be 
tried there; and after trial had, it is to be remanded in¬ 
to the Chancery, and there judgment given: though i 
there be a demurrer in law, it (hall be argued and adjuagee 
in this court* 

When there is demurrer upon part, and iffue upon 
part, the record being in B. R. that court ought to give 
judgment, becaufe there can be but one execution 5 and if 
the record come thither entirely, they cannot fend i 
back again. 1 Mod. Rep. 29. But fee a Inf. 80. .Up¬ 
on a judgment given in this court, ajtfrit of error lie: 
returnable in B. R. 4 

r din*ry Court, o r Coj^of Equity, proceeds 
by the rules otlStfiiMf ■ aiHHuaMncc, and moderates the 
rigour of the Common law, confidering the intention ra 
ther than the words of the law. It gives relief for and 
againft infants, notwithftanding tlieir minority: and for 
and againft married women, notwithftanding their cover¬ 
ture : in feme cafes a woman may fue her hulband for 
maintenance; (he may fue him when he is beyond fea, 
(Ac. and be compelled to anfwer without her hulband: all 
frauds and deceits, for which there is no redrefs at Com¬ 
mon law: all breaches of truft and confidence; and 
accidents, as to relieve obligors, mortgagors, (Ac. againft 
penalties and forfeitures, where the intent was to pay the 
debt, are here remedied: for in Chancery, a forfeiture, 
&t. fiiall not bind, where a thing may be done after, or 
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compenfation made for it. 1 Danv . 7 c 2. i Vent. 352; 
Rol.Abr. 373. 3 

Alfo this* court will give relief againft the extremity of 
unreafonabjc ehgageihents, entered into without confidef- 
ation: oblige creditors that arc unrcafbnable, to com¬ 
pound with an unfortunate debtor : an 1 make executors; 
(Ac. give fecurity and pay int#rcft for money that is to lie 
\>ng in their hands. 2 Vent. 346. Here executors may 
fue one another, or one executor alone be fued without 
the reft: order # may be made for performance of a will: 

‘t may be decreed who (hall have the tuition of a child: 
this court may confirm title to lands, though one hath 
loft his writings ; rendfcr conveyances, defective through 
miftake, (Ac . good and perfect; but not defedh in a vo¬ 
luntary conveyance, unlefs where intended as a provifion 
for younger children. 2 Vent. 265. 

In Chancery, copyholders may be relieved againft thfe 
II ufage of their lords: ihclofures of lands that are 
common be decreed ; and this court may decree money 
or lands given to charitable ufes: things in a&ion upon 
alignment On cohfideration : oblige men to account with 
each other: avoid the bar of adions, by the ftatute of 
limitations, (Ac. for debts thus barred, arc ftill debts ih 
equity, and the duty remains. 1 Da»*v. Abr. 749, 75 6, 
(Ac. 1 Salk. 154. 

But in all cafes, where the plaintiff can have his remedy 
at law, he ought not to be relieved in Chancery : and a 
thing which may be tried by a jury, is not triable in this 
court. Damt. 763. Alfo long leafes, as for 1000 years; 
naked promifes ; verbal agreements not executed; eftates 
deriv'd under conceal’d titles, (Ac. have been refufed relief 
in this court: and mortgages are not relievable in equity 
after twenty years, where ho demand has been made, or 
intereft paid, or there arc nOt other particular circum- 
ftances, (Ac. 1 Vent. 340. A bond, when neither the prin¬ 
cipal nor intereft hath been demanded in zo years, will 
be prefumed in equity to be farisfied, and be decreed to 
be cancelled; and a perpetual injunction may be granted 
to ftay proceedings thereon, x Ch. Rep. 79. Finch Rep. 
78. A deed appearing to be cancelled, has been decreed 
to be a good deed, on fpecial circumftances : and a de¬ 
fendant naving fupprCftbd a fettleincnf, whereby a re¬ 
mainder in tail was limited, (Ac. upon ptoof that the 
deed came to his hands, the plaintiff had a decree in 
Chancery to hold the eft ate. 1 Ch. Caf. 249. 2 Vern, 

Rep . 380. Articles of agreement upon marriage reduc'd 
into writing, though not iign'd by either party, being 
proved to be agreed to, were decreed to be perform’d! 

2 Vern. 200. Alfo an agreement in writing made fince 
the ftatute of frauds, has been decreed to be difeharged by 
parol. 1 Vernon's Rep. 240. An underhand agreement 
may be fet afide as fraudulent: and articles, a deed of 
conveyance executed, and a fine in purfuancc thereof, 
were let afide in Chancery for fraud, where the party was 
impofed upon. Ibid. 205. A deed not fraudulent aft 
firft, may become fo afterwards; and if one add a feal 
to a note, which is good without it, he will lofe his 
fecurity; and a bill of exchange being gained by fraud, 
equity will relieve againft if, and decree that the money 
(hall be repaid, (Ac. 2 Vern. 123, 162. 

A rcleafe (hall be avoided for fraud, where there is 
fupprejjio <veri, or fuggefiio faljt ; and a rcleafe may be fet 
afide in Chancery by reaion of the mifapprchcnJion of 
the party that gave it. 1 Vern. Ref. 20, 32. A will 
concerning lands, may be avoided in a court of equity 
when obtained by fraud: a mortgage made by a man 
fubfequent to his will (hall be a revocation pro utnto only 
in equity, and not of the whole will, (Ac. 2 Ch. Rep. 97/ 
An heir may be relieved in equity againft a contingent 
contrafr, made during his father's life, to pay a large fora 
of money, if he outlives his father, when if is uncon- 
fcioitehje. 2 Gitas. Rep. 397. And a broker who had 
made it his bufinefr to fell .goods at extravagant rates fo 
young perfons, to be paid five for one upon the deaths of 
their fathers, was decreed to deliver up fecurities thus 
Obtained for great fonts, on payment of what he had 
really paid to the plaintiff, and for his ufe, tec. 1 Vern. 
467. 

A putchafer of land, without notice of an incumbrance, 
(hall not be hurt thereby id equity; and in pleading a 

purchafe. 
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puchafe, the defendant ought to deoy m&m of locwn- 
fcrances, Wr. No inteitft wStt fee pfiopej in Chancery 
for book-debts; norihall intereft money be allowed to 
fee made principal on fecurkies, fo as to make in ter eft 
upon intcreft, unteftit be where ifiteceft money is reduced 
to a Hated fum, &t. 3 Cb. Rep. 6c, t Fern. 169. 2 
CA. Rep. 2S6* t 

It has been field, that the court of Chancery cannot af- 


jsgai affets lti*B fee applied in a courfe of adminlfteatlon; 
rat equitable affeti imongft all the creditors proportion- 
ifely* on a biH brought, fpc. 2 Fern. Cb. Rep. 62, 
Where truftees convert money railed out of land for pay¬ 
ment of debts, to their own ufe, the heir fhall have the 
tand difch&rgea, which hath borne its burden, and the 
truftees are liable to the debts in equity* 1 Soft. *53. 
If leiTee for years, without impeachment of wafte, about 


fefs damages for a trefpafs, &r. but it ought to be afeeruined the end of his term cuts down timber-trees, the court 
by a jury at law, and not otherwife. *t Cb. Rep . 230. •*- 

A bill may be brought for difeovering the contents of a 
letter, which would difeharge the plaintiff of an a&ion at 
law, before verdift. 3 Cb. Rep * 17. Indentures of ap¬ 
prenticeship have been decreed to be delivered up, and 
the money given with the apprentice to be paid back by 
the matter, on ill ufage of the apprentice, t$c. Finch 
Rep. 125. Charity lands being let at a great under-value, 
as was found by inquisition, on a commiffion of charita¬ 
ble ufes, the leafe was avoided in equity, and the leffee 


hf Chancery by injunction may (top the cutting down of 
the trees, it being againft the public good to dettroy tim¬ 
ber. 1 Rol. Abr. 380. And tenant ‘after poffibility of 
ittue extinCt, or for life, difpunifhable of watte, may be 
Hopped in equity from pulling down houfes, (Ac. 1 
Danv. 761. 

The king cannot create a court of equity at this day 2 
but the fame mult be done by aCt of parliament. 4 In ft. 
84. And though the power of the Chancery is very 
great, and it may reltrain other courts that exceed their 


decreed to pay the arrears in rent according to the firft jurifdiCtion, and remove fuits to itfelf by certiorari f yet 
value, and to yield up the poffeffion, z Vtrn. 415* it is no court of record; and therefore ’tis faid can bind 
a **. r—V— ——- *t :« the perfon only, and not the eltate' of the defendant. 


A grazier's cattle, driving to London^ were djfmuned in 
grounds for the innkeeper's rent, and in Replevin the 
landlord had judgment at law; feut the grazier was re¬ 
lieved in equity againft it. z Fern. Rep , up. Trials 
and iffues at law are frequently directed out of the court 
of Chancery; and fometimes it 1 * ordered, that after 

trial, the parties fhall relbrt to the court on the equity re*- follow the king. By the 18 Ed. 3 
Served, (Ac. This court will not rcttlh a fuit for any the clerks in Chanceiy aft appointed, 


(At. And if he will not obey the decree of the court, he 
mull be committed to the Fleet till he does. 1 Danv. 
Abr. 7+9. 

There are feveral ftatutes relating to die court of Chan- 
eery. By 28 Ed. 1. c. 5*. The court of Chancery is to 

5. The oaths of 

- . , . w , - , . * ■ * —■ - (i - The Chancellor 

thing under 10/• value, except it be In cafes of chanty 2 a ®d Treafurcr may coriyft errors in the Exchequer, 
nor for lands, C*„ under 40/. per annum: and refufes Wholoever (hall find himfelf grieved with any ftatute 
relief in fuits where the fubftance of them tends to the fhall have his remedy in Chancery. 36 Ed. c. ja. 
overthrow ofaft aCl of parliament; or any fundamental 31 Ed. 3. flat. 1. r. 12. And fee 15 R. 2. c.iz. 17 


point of the Common law, 

If a man lofes his obligation, ho fhall not be relieved 
for his debt, being againft a maxim in law. 1 Danv. 
754. 


R. 2. c.6. (A 4 U. 8. c . 9. 

No fubpama or other procefs of appearance, fhall iffue 
jut of Chancery, (itc. till after a bill is filed, (except bills 

fn. a... ....A-_r . , * 


And an executor in a court of equity ought not to for injun&ioni to flay wafte, or fuits at law commenced) 
be compelled to pay legacies before bonds, (Ac. for this and a certificate thereof brought to the fubpana office 2 
is againft the common law: fo in many other cafes. Ibid. (A 5 Ann. e. 16. And for preventing vexatious fuits it 
756. And where a man by his own aft deftroys his re- is enacted, that upon the plaintiff's difmiffing his own bill 
medy at law, he (hall not be relieved in equity: but in or the defendant's difmiffing the fame for want of profe- 
cafe of an apparent fraud, or in a dubious cafe in law, of cution, the plaintiff fhall pay to the defendant full colb** 
which the party could not have conufance, relief may be (Ac. Stat. ibid. Perfons in remainder, or reverfion of 
had in equity againft a ftatute. Ibid. 75c, 759. De- any eftate, after the death of another, on making affidavit 
fendants may not be regularly relieved in Chancery, after in the court of Chancery, that they have caufe to believe 
it at law: though decrees are made in fuch cafes: fuch other perfon dead, and his death concealed by the 
nerfons Ivin or committed for nnn.wrf ft m fln M. guardian, truftees or others, may move the Lord Chan¬ 
cellor to order fuch guardian, truftees, (Ac. to produce 
the perfon fufpeaed to be concealed; and if he be not 
produced, he fhall be taken to be dead, and thofe in re* 
verfion, te'e, may enter upon the eftate; and if fuch 
perfon be abroad, a commiflion may be iffued for his 
being viewed by commiffioners. Stat. 6 Ann. c. 18. 
Infants under the age of twenty-one years, fejfed of 


but on perfons being committed for non-performance, 
they have been formerly difeharged by habeas corpus. 

Cro. Elite. 220. I Rol. Rep. 252. 1 Nil/. Abr. 432, 

It is common to give relief in Chancery, notwithftand- 
ing there is an agreement between the parties that there 
Ihall be no relief in law or equity. 1 Mod. 141, 305. 

And where a party hath both law and equity on his fide, 

it Will prevail againft equity only. 1 Danv. Abr. 773. __ 

which vide. If a portion he given to a woman, provided eftates in truft, or by way tf mottnge, 'arc ’ena bled <W 
ihe marries not without confcnt of a certain perfon, al- ftatute to make conveyance* thereof; or they mav W. 
though (he marries without fuch confcnt, (he Ihall be re- compelled thereto, by order of the court of Chance™ 
lieved in Chancery, and have her portion: but if the (Sc. upon petition and hearing of the parties concerned’ 
portion, on fuch marriage, had been limited over to an- 7 Ann. c. 9. See the ftatute of King Guru *. wherein! 
other, it would be otherwife. 1 Dam 752. 1 Mod. idiots And lunaticks feifed of eftates in truft (Sc mav 

300. If a father, on the marriage of his fon, take a make conveyance* by order of the Chanceiy (Sc \ 
bond of the fon that he ihall pav him fo much, (Sc. this is Gee. a. c. 10. By the following aft* the power of thi 
void in equity, being adjudged by coercion while he is mailers was abNdged, on their mifemployimr the fuirer 
under the awe of his father. 1 Salt. 158. Alfo where a money, which islfew to belaid into the Li of {J j 

fon, without privity of the father, treating the match, _ ‘ - S!S laM - 

gives bond, to return any part of the portion, in equity it is granted for rclicf^t jr tm . unTiiii a «... 

is void. Ibid. 156. A man is not bound to difeover the dock of the court of Chancery. 12 Gre. 1 e .2 w 7 , 
.confideration of a bend generally given, which in itfelf All order, and decrees made and figaed by theMartJlr 
implies a confideration. Hard. 100. If a faflor to a the Rolls, (hall be deemed and taken to be nod and 
merchant hath money in hit hanus, it Ihall be accounted orders and decrees of the court of Chancery • but n» ,» 
his own; for equity cannot follow money; but it may be iarolled till figned by the Lord Chancellor andfi.h 
goods to make them .the merchant’s, which may be j«A to reverfai, (Sc. by him. Stat. % Get 2 
known, though money cannot.. 1 Salk. 260. A defendant not appearing after >i*Ls‘iffiiid’ hut 

Money articled to be laid out in land, (hall be taken as keeping out of the way to avoid bein/ fa-ved with ,| Ut 
land-in equity, and defend to the heir. Ibid. s 5+ . proceli; on affidavit that he is not to be found andfi^ 
Perfonal eftate m the hands of executors, (hall be applied pefted to be gone beyond fea, or to abfeond i-le *C. 
in-difeharge of the heir, where there is fufficient affets tr court of Chancery may make an order for hi. 
pay the debts and legacies. 1 Danv. 770. There <hal ata certain day, a copy of which is W be oSSfed bf 
be no bill in equity againft an executor, to difeover affet the Gasatee, (Sc. and then if he do not atmea r the ul.;» 
before a fuit commenced at law. Hard. n S . Scdj. | tip* biU (hall be taken fre canfcjfe, and defendant’s eftare 

3 fequeftred. 
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•*>■«* augmenting the income of the Matter «fW ttymm. An officer bdongiog tb die king'* mlm 
&°J* S * 4 , 1 wbdfc office cohfifis chiefly in exchanging coin forbuHiOh, 

By i w#» x i* The king ii empowered to grant a bvotrght in by merchant* or offiers ? it to written alter the 
. Bun not exceeding 5000A per annum to theChancelior. old way, chaunger, Stat. 2 Hen. 6 . cap. 1 2: 

By 4 Gnu 3. a 32. Part of the futoorV caflt to bd A in thechmrof a cathedral 

placed at sntereft, to he applied to the dmitfe 3 and if nfaally appHed to dm thief of the Anger*. 


third clerk, and 


Thto word to mentioned in 15 Elite* c. 10. At St. Hmid'i 


The proceedings in Chantey are, firft to file die MU of dathedral in Waits, the chanter to next to the biihop j for 
complaint, figned by fom**ooiifel, fettingfoifo^hetffoud thereto no dean. Comb. Britan. 
or injury done, or wrong fuftrined, and praying refief ? Cbanttp, to* Cb*tt«trp, fcantoriaj A little church, 

after the bill is filed, procefs e f fkbpetna UTues toeempel chapel, or particular altar, in fame cathedral church, &t. 
the defendant to appear l and when the defendant appears, endowed with lands, or other revenues, for the uuunte- 
he puts in his answer to the bill of cotojftainf, if^tHfere be : nance of one or more priefts, daily to fag mafa and offi- 
ao caufe for plea to the jurifdi&ion of the court, in dif- ■ date divine fervice for the fouls of the donors, and fuch 
ability of the peribn, or in bar, isle. Then the plaintiff others as they appointed. Stat. 37 Hen . 8. cap. 4. r 
brings his replication unlefs he files exceptions ngakft the Ed. 6. tap. 14. and 13 Cat. t. cap. 9. Of thefe chan- 


anfwer as infufficient; referring it to a Mater to report, 
whether it be fuificient or not; to which report exceptions 
may be alfo made. The anfwer , replication, and rejoin* 


tries mention is made of forty ~feven belonging to Sr. 
Paul* s church in London, by Dugdale , in his hiftory of 
that church. In an ancient MS. there is this record- 


dtr,‘&c. being fettled, and the parties come to ifitte, wit- Sc: ant, tuft, quod ego Reginald us Bernard dedi Willielmo 
nclTes arc to be examined upon interrogatories, cither in Crompe capellano Can (arise Mata Maria: dc Yarpol, unam 
court, or by Commiffion in the (feuncry, wherein the parties parcellam pafuras, &c. Hat apud Leonunftrie die Martis 
ufudiy join } and when the plaintiff and defendant have prox. pofi ftfium SanSli Hilarii, An. 7 Hen. 5. 
examined their witneffes, publication to to be made of the Cbagtt, (capella, Fr. chapelle) Is either adjoining to a 
depofaions, and the cauie is to be let down for hearing, af- church, for performing divine fervice; or feparatc from 
for which follows the decree. the mother-church, where the pariih is wide, which is 


the mother-ch 


If the plaintiff difouiTeth hto own bill, or the defendant commonly called a chapel of eafe. And chapels of cafe 
Jifmifihth it by reafon of want of profecutien, as already are built for the eafe of thofc parilhioners who dwell far 
obferved, or if the decree to m behalf of the defendant, from the parochial church, in prayer and preaching only * 
the bill is difadffed with cofto to be t&jfod by a Matter, for the fecranrents and burials ought to be performed in 

if the defendant doth not appear, on being fearued with the parochial church. 2 Re/. Air. 340. - Ad capellam 

the procefs’ of fubpanOi in order to anfwer, ttpoh affidavit non pertinet baptifitrium mque fepultnra. Selden f Tithes4 


of the fervice of the writ, an attachment will iffifce out p. 205* ~ Thefe chapels are ferved by inferior curates, 
ageing him: and if a note eft inventus to returned, an at- provided at the charge of the reftor, &e. And the cu- 
tacbment with proclamation goes forth againft him; and rates therefore removable at the pleafurc of the re&or or 
if he ftands further out in contempt, then a coskmiffion if vicar: but chapels of eafe may be parochial, and have a 
rebellion may be iffued, for apprehending him, and bring- right to facraments and burials, and to a diUinfl minifier, 
ing him to the Fleet prifon, in the execution whereof the by euftom; (though febjeft in feme refpefts to the mother- 
gerfons to whom directed mayjuftify breaking open doors, church:) and parochial chapels differ only in name from 
If the defendant ftands further in contempt, a ferjeam at parifit Churches, but they are fmall, and the inhabitants 
arms is to be fent out to take him $ and if he cannot be within the diftri& are few. In feme places chapels of 
taken, a fequefaation of hto land may be obtained till he eafe are endowed with lands or tithes, and in other placet 
appears. And if a decree, when xnxuie, be not obeyed, by voluntary contributions; and in feme few diftri&s 
being ferved upon the party under the feai of the court, there are chapels whkh baptize and ad minifier the facra- 
aUthe aforementioned precedes of contempt will iffue out meats, and have chapel-Wardens * but thefe chapels are 
again# him, for his knprifomnent dll he yields obedience not exempted from the visitation of*the ordinary, nor the 


If a bill in Ghatteery be exhibited again# a peer, the 
courfe to for the lord Chancellor to write a letter to him} 
and if he doth not put in his anfwer, then a fubpeena 
ifiwes, and then an order to Ihew caufe why a fequefiration 
fttould not go forth; and if he fiill fiaxuto out, then a 


parifiiioners who refort thither from contributing to the 
repairs of the mother-church j efpecially if they bury 
there; for the chapel generally belongs to, and is as it were 
a part of the mother-church; and the parifiiioners are 
obliged to go to the mother-church, but not to the chapel. 
2 Rol. A hr. 289. And hence it is faid, that the offerings 


fequeftration (haB be had; for there can be no procefs of ! made to any chapel are to be rendered to the mother- 
contempt again# his perfon. Where there is any error \ church; unlefs there be § cufiom that the chaplain ihall 
in a decree in matter of lew, there maybe a MU of review, have them. 


1 writ of error; or an appeal to the Publick chapels, annexed to pariih churches, ihall be 
afty grieved with a decree in Chan- ; repaired by the parifiiioners, as the church is; if any 
leking, it hathjfoen adjudged that other perfons be not bound to do it. 2 Inf. 489. Bc- 


which to in nature of a writ of error; or an appeal to the 
Houfe of lords. A party grieved with a decree in Chan¬ 
cery, on petition to foe king, it hathjfoen adjudged that . . 

the matter might be refesred by th&^cing to the judges, fides the fore mentioned chapels, there are free chapels, 
jjslltniiiiiy suiMiif( foe decref, Buff. 1 16. perpetually maintained and provided with a minifier, 

Stitt it11 flmli 1 u ~[ r ‘ of 1 ~~ J ’ i which without charge to foe reftor or pariih ; or that are free 

appeals are to be figned by two noted counfel, and exhi- • and exempt from all ordinary jurifdiftion ; and thefe %n 
b tt if d hy way ofpetirion ; foe petition or appeal to lodged where feme lands or rents are charitably bellowed on^ 
with foe desk ofthe houfe of Lords, tad read in the houfe, them. Seat. 37 Hen. 8. cap. 4. 1 Ed. 6. c. 14. Then - ' 
whemoa foe appellee to ordered to put in his anfwer, and there are private chapels, built by noblemen, and outers, 
aday fixedfor ifoariog the caufe; and after counfel heard for private worihip, in or near their own houfes, main- 
and evidence giVea on both fidet the lords will affirm or mined at the charge of thofe noble perfons to whom they 
reverie foe decree of the Chancery, and finally determine belong, and provided with chaplains and (Upends by them; 
foe ca ufe by a mwority of votes. Isft* Though it is ob- which may be creftcd without leave of the bi/hop, and 


foe caufe by a majority of votes, &u ^ 
ferved on an dtppem to the Lords from a dec 
no proofs wilf oe permitted to be read as < 
warn not made ufe of in foe Chancery. 


&u Though it is ob- which may be elected without leave or tne ounop, »nu 
>m a decree in Chancery, need not be confecrated, though they anciently were fo, 
read as evidence, which nor aie they fubjeft to the jurifdiftion of the ordinary, 
hancery. Prued. Cane . And alfo chapelt in the Vniverfities, belonging to particu- 
Y y 
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lar colleges, which though they are con fee rated, and fa- 
craments are adminiftered there, yet they are not liable to 
the visitation of the bifhop, but of the founder, z Inft . 
363. 

Cfrtpclrp, ( capcllania ) Is the fame thing to a chapel, 
as a parilh to a church; being the precinft and limits 
thereof: it is mentioned in the ftatute 14 Car . 2. c. 9. 

Chaperon, (Fr.) A hood or bonnet, anciently worn by 
the knights of the garter, as part of the habit of that noble 
order ; but in heraldry it is a little efcutch^eon fixed in the 
forehead of the horles that draw a hearfe at a funeral. 
See Stat. 1 R. z. cap. 17.. 

, Cb&pitew, (Lat. capitula , Fr. ebapitres, i. e. chapters 
of a book)' Signify in our Common law u a fummary of 
fuch matters as are to be enquired of, or prefented before 
juSlices in. eyre, juftices of affife, or of peace, in their 
fdfions. Brittany cap . 3. ufeth the word in this Signifi¬ 
cation : and chapiters are now moft commonly called ar¬ 
ticles y and delivered by the mouth of the justice in his 
charge to the inqueSt; whereas, in ancient times, (as ap¬ 
pears by 1 Ira Bon and Britton) they were, after an exhort¬ 
ation given by the juftices for the good obfervation of the 
Jaws and the king's peace, firft read in open court, and 
then delivered in writing to the grand inqueft, for their 
better observance; and the grand juiy were to anfwer 
upon their oaths to all the articles thus delivered them, 
and not put the judges to long and learned charges to lit¬ 
tle or no purpoie, lor want of remem bring the fame, as 
they do now, when they think their duty well enough 
performed, if they only prefent thole few of many milae- 
meanors which are brought before them by way of in- 
di&ment. It is to be willied that this order of delivering 
written articles to grand juries were flill obferved, whereby 
crimes would be more effectually punished: in Some 
inferior courts, as the court leet, cV. in feveral parts of 
England, it is ufual at this day for ftewards of thoSe courts 
to deliver their charges in writing to the juries fwom to 
enquire of offences. Horne , in his Mirror of juftices, ex- 
preiles what thefe articles were wont to contain. Lib . 3. 
cap . des Articles in Eyre. And an example of articles of 
this kind, you may find in the book of affifes. f. 138. 

Cfriplatn, ( capcllanus ) Is moft commonly taken for 
one that is depending upon the king, or other noble per- 
fon, to inftruft him and his family, and fay divine fcrvice 
in his houfe, where there is ufually a private chapel for 
that purpofe. The king, <jueen, prince, prinoefs, lAc. 
may retain as many chaplains as they pleafe; and the 
king’s chaplains may hold any number of benefices of the 
king’s gili, as the king ftiall think fit to heftow upon them. 
An archbifhop may retain eight chaplains ; a duke, or a 
bifhop, fix 1 marquis or carl, five; viicount, four; baron, 
knight of the garter, or lord chancellor, three; adutchefs, 
marchioncfs, countefs r baronefs, the treafurer, and con¬ 
troller of the king's houfe, the king's fecretary, dean of 
the chapd, almoner, and xnafter of the rolls, each of 
them two; the chef juftice of the king’s bench, fc. 
one; all which may purchafe a licence or difpenfation, and 
take two benefices with cure of fouls. Stat. 22 Hen. 8. 
cap. 13. Alfo every judge of the Kings Bench and Com¬ 
mon Pleas ; and chancellor and chief baron of the Exche¬ 
quer, and the king's attorney and folicitor general, may 
each of them have one chaplain^ attendant on his perfon, 
having one benefice with cure, who may be non-refident 
on the fame, by Stat. 25 Hen. 8. cap. 16. And the 
groom of the ft ole, treafurer of the king’s chamber, and 
chancellor of the dutchy of Lancafter , may retain each 
one chaplain. Stat. 33 Hen. 8. cap. 28. If a nobleman 
hath his full number of chaplains allowed by law, and 
retains one more, who h.i<, difpenfation to hold plurality 
of livings, it is not good. 1 Cro. 723. 

A per Ion, retaining a chaplain, mull not only be ca- 
'^pible thereof at the time of granting the inftrument of 
retainer, but he mull continue capable of qualifying till 
his chaplain is advanced : and therefore if a duke, earl, 
&e. retain a chaplain, and die ; or if fuch a noble perfon 
be attainted of treafon ; dr if un officer, qualified to re¬ 
tain a chaplain, is removed from hi & office, the retainer is 
determined: but where a chaplain hath taken a fecond 
benefice before his lord dieth, or is attainted, bfe. the 
retainer is in force to qualify him to enjoy the benefices. 
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And if a woman that is noble by marriage, afterward, 
marries one under the degree of nobility, her power t< 
retain chaplains will be determined; though 'ti* other 
wife where a woman is noble by defeent, if lhe marry un¬ 
der degree of nobility, for in iiich cafe her retainer be¬ 
fore or after marriage is good. A baronefs, tsc. during 
the coverture, may not retain chaplains; if ihe doth, th« 
lord, her hulband, may difeharge them, as like wife hei 
former chaplains, before their advancement. 4 Rep 
118. 

A chaplain mull be retained by letters tellimonial un¬ 
der hand and feal, or he is not a chaplain within the fta* 
tute j fo that it is not enough for a fpiritual perfon to be 
retained by word only to be a chaplain, by fuch perfon 
as may qualify by the ftatutes to hold livings, &r. al¬ 
though he abide and ferve as chaplain In die family. 
And where a nobleman hath retained and thus qualified 
his number of chaplains, if he difmiiTes them .from thcic 
attendance upon any dilpleafure, after they are preferred, 
yet they are his chaplains at large, and may hold their 
living# during their lives; and fuch nobleman, though 
he may retain other chaplains in his family, mecrly as 
chaplains, he Cannot qualify any others to hold plurali¬ 
ties while the firft are living: for if # a nobleman eauld 
difeharge his 1 chaplain when advanced, to qualify another 
in his place, and qualify other ciuphuns, during the 
lives of chaplains difeharged, by theie means he might 
advance as many chaplains as he would, whereby the 
ftatutes would be evaded. 4 Rep. 90. 

Chapter, (capitulum) Is a congregation of clergymen 
under the dean in a cathedral church: congregatio cleri- 
corum in ecclejia cathedrali , conventuals, regulars ml collegi¬ 
ate. This collegiate company is metaphorically termed 
cap'tulum, fignilying a little head, it being a kind of 
head, not only to govern the diocefe in the vacation of 
the biihoprick, but alfo in many things to advife and affift 
the bifhop when the fee is full, for which, with the dean, 
they form a council. 1 Iqft. 103. The chapter confifts 
of prebends or canons, which are feme of the chief men of 
the church, and therefore are called capita eccleft*; they 
are a fpiritual corporation aggregate, which they cannot 
furrender without leave of the bifhop, becaufc he hath an 
intereft in them; they, with the dean, have power to con¬ 
firm the bifhop's grants; during the vacancy of an arch* 
biihoprick, they are guardians of the fpiritualties, and as 
fuch have authority by the Stat. 25 Hess. 8. cap. 21. to 
grant difpenfations; likewife as a corporation they have 
power to make leafes, be. 

When the dean and chapter confirm grants of the bi- 
[hop, the dean joins with the chapter, and there muft be 
theconfentof the major part; which confent is to be 
exprefled by their fixing of their feal to the deed, in one 
place, and at one time, either in the chapter-houfe, or 
fome other place; and this confent is the will of many 
joined together. Dyer 233. A chapter is not capable to 
take by purchafe or gift, without the dean, who is the 
head of the body : but there may be a chapter without a 
dean, as the chapter of the collegiate church of Southwell\ 
and grants by or to them arc as effedlual as other grants 
by dean and chapter. Yet where there are chapters 
without deans, they are not properly chapters: and the 
chapter in a collegiate church, where there is no epifcopal 
fee, as at Wejiminjler and Wind/or, is more properly called 
a college. 

Chapters are faid to have their beginning before deans; 
and formerly thd^ifhop had the rule and ordering of 
things without adelkand chapter, which were con ftltu ted 
afterwards ; and all tfl^ninift&rs within his 
as his chapter, to aflift irsurwl jnmtn. 2 Rol. 

Rep. 454. 3 Co. 75. Thcbilhop hath a power of vi- 

fiting the dean and chapter: but the dean and chapter 
have nothing to do with what the bifhop tranfa&s as or¬ 
dinary. 3 Rep. 75. Though the bifhop and chapter are 
but one body, yet their poffbffions are for the moft part 
divided; as the bifhop hath his put in right of his 
biihoprick ; the dean hath a part in right of his deanery;' 
and each prebendary hath a certain part in right of his 
prebend; and each too is incorporated by himfelf. And 
deans and chapters have fome of them ecdefiaftical jurif- 
diftion in feveral parifhes, (befidcs that authority they 

have 
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have within their own body), executed by their officials; 
alfo temporal jurifdittion in feveral manors belonging to 
them, in the fame manner as biffiops, where their itewards 
keep’courts, ds h. z Rol. Abr . 229. It has been obferved, 
that thollgh the chapter have diitintt parcels of the bi- 
fliop’s eftate affigned for their maintenance, the bifhop 
hath little more than a power over them in his vilitations, 
and is fcarce allowed to nominate half of thofe to their 
prebends, who were originally of his family : but of com- 
mon^right it is faid he is their patron. Rol. ibid. 

Charge of juftices in feffions, c c. Sec Chapiters , or 
Chapitres. _ 

Ittt IDffcbatge, A charge is faid to be a thing 
done that bindeth him that doth it, or that which is his, 
to the pcrformance-thereof: and difeharge is the removal, 
or taking away Sf that charge. Terms de Ley, Land may 
be charged divers ways; as by grant of rent out of it, by 
ftatutes, judgments, conditions, warranties, fcfr. Lands 
in fee Ample may be charged in fee; and where a man 
may difpoleof the land itfelf, he may charge it by <a rent, 
or ftatutc, one way or other. Lit . feB. 648. Moor Qa . 
129. Dyer 10. If one charge land in tail, and land in 
fee-fimple, and die ; the land in fee only (hall be charge¬ 
able. Bro. Cha . 9. o Lands in tailed may be charged in 
fee, if the eftate-tail be cut off by recovery: if tenant in 
tail charge the land, and after levy a fine or fuffer a rc : 
covery of the lands, to his own ufe; this confirms the 
charge, and it (hall continue. 1 Co, Rep. 61. A tenant 
for life charges the land, and then makes a feoffment to 
a ftranger, or doth wafte, be. vfliereby it is forfeited, he 
in reverfion (hall hold it charged during his (the tenant’s) 
life: and if one have a leafe for life or years of land, and 
grant a rent out of it; if after he furrenders his eftate, 
yet the charge (hall continue fo long as the eftate had 
endured, j n cafe it had not been furrendered. 1 Rep, 
67, 145. Dyer 10, 

If a feme foie, leffee for years, takes hufband, and he 
charges the land and dies, (he may avoid it; for the huf- 
band might have given or forfeited, but he may not 
charge it. Bre, Cha . 41. If one jointenant charge 
land, and after rcleafe to his companion and die, the fur- 
vivor (hall hold it charged : but if it had come to him by 
furvivorfhip, it would be otherwi(e. 6 Rep . 76. 1 Shep . 

Abr . 325. He that hath a remainder or reverfion of 
land, may charge it; becaufe of the poffibiiity that the 
land will come into poffeflion, and then the poffeffion 
ihall be charged. But where one leafes land for life, 
and grants the reverfion or remainder over to A. J. who 
charges the land, and dies, and the tenant for life is heir 
to the fee; in this cafe he ihall hold it difeharged, for he 
had the poffeffion by purchafe, though he had the fee by 
difeent. Bre, n, 16. 1 Rep. 62. If a rent be iffuing 

out of a houfe, be. and it falls down, the charge ft 1 all 
remain upon the foil. 9 E. 4. 20. But when the eftate 
is gone upon which the charge was grounded, there ge¬ 
nerally the charge is determined. Co. Lit. 349, And 
in all cafes where any executory thing is created by deed, 
there by confent of all the parties it may be by deed de¬ 
feated aud discharged. 10 Rep. 49. Vide Difeharge. 

€batitable Corporation. A fociety of perfons in the 
late reign obtained a ftatute to lend money to induftrious 
poor , at e /. per cent, iutereft on pawns and pledges, to 
prevent their falling into the hands of the pawn-brokers, 
and therefore they were called the Charitable corporation: 
but they likewife took 5 /. per cent . for the charge of of¬ 
ficers, warehoufes, be. And in the fif^fyear of King 
Geo. 2. the chief officers of *ljts corporation, by conni- 
^fl^S^flTOre^’rincipal directors, ab&mdcd and broke, 
and defrauded of great fums ; for 

relief of the fufiferers wherein, as to part of their Ioffes, 
feveral ftatutes were made and ena&ed. See St at. 5 Geo. 
2 . cap* 31, 3a. 7 Geo. 2. cap. XI. 

Charitable Where any lands, be. are given to 

charitable mjts % commiffions of inquiry, and deeds how 
made and taken, be. See Chancery and Mortmain. Stat. 
9 Geo. a. c. 36. Lands given to alms and aliened,, may 
be recovered by tike donor, 13 Ed. 1. c. 41. Lands, 6* c. 
may be given for the maintenance of houfes of correc¬ 
tion, or of the poor, 35 Elix. c. 7. feB. 27. Com mif- 
fiopers to inquire of money given to poor prifoners, 22 


23 Car. 2. c. 20. feB. ri. 32 Geo. 2. c. 28. feB. 
9» 10. Money given to put out apprentices, cither by 
panflies or publick charities, to pay no duty, 8 Ann. r. 
9. /«*. 4 °- Mr. Norton's Will 'to Charitable Ufes, 

a , f; IV 11 2 - ^ 37. See Mortmain. 

And W# alfo Black . Com. z V. 273, 376. 3 y 42 g, 

Cbarhc, Are pit-coal when charred or dmrked, (b cal- 
led m Worcefterjhire ; as fea-coal thus prepared at Ntw- 
cafile is called coke. 

Cjjarrc of ILcan, Is a quantity of lead confiding of 
thirty - pig, each pig containing fix /one wanting two 
pounds, and every (lone being twelve pounds.—La charre 
de plumbo conftatmx 30 fotinellis , b quadlbet fctinella con- 
tinet 6 petras, exceptis duabus libris, b quaTibet petra con- 
flat ex 12 libris. Affifa de ponderibus. Rob. 3. R. 
Scot. cap. 22. 

Cbnrta, A word made ufe of not only for a charter , 
for the holding an eftate; but alfo a ftatute. See Moona 
Chart a. 4 


Cbottc, A card, chart, or plain which mariners ufe 
at fea, mentioned 14 Car, 2. cap. 33. 

Cartel, (Fr. cartel) A letter of defiance, or chal¬ 
lenge to a Angle combat; in ufe heretofore to decide dif¬ 
ficult controverfies at law, which could not otherwife be 
determined. Blount . 

Charter, (Lat, charta. Fr. chart res, i. e. in ft rum eat a } 

Is taken 111 pur law for written evidence of things done 
between man and man: whereof BraBon, lib. 2. cap. 26. 
fays thus, Fiunt aliquando donatives in feripth , /cut in 
Chartis, ad perpetuam rei mmoriam, propter hr evem hominum 
vitam, be. And Britton , in his 39th chapter, divides 
charters into thofe of the king, and thole of private perfons. 
Charters of the king are thofe whereby the king paffeth any 
grant to any perfon or body politick ; as a charter of ex¬ 
emption, of privilege, be. Charter of pardon, v, hereby a 
man is forgiven a felony, or other offence committed 
againft the king’s crown and dignity; and of thefe there 
are feveral forts, viz. chart a pardonationis utlagaria-, 
charta pardonationis ft defendendo , be. and others men¬ 
tioned in Reg. Writs 287, 288, r. Charter of the for eft, 
wherein the laws of the foreft are comprifed, lucli as the 
charter of Canutus , life. Kitch . 314. Fleta, lib. 3. c. 14. 

Charters of private perfons are deeds and infu uments for 
the conveyance of lands, be. And the purchafer of 
lands (hall have all the charters , deeds and evidences as 
incident to the fame, and for the maintenance of his title. 

Co. Lit. 6, Charters belong to a feoffee, although they 
be not fold to him, where the feoffor is not bound to a 
general warranty of the land ; for there they (hall belong 
to the feoffor, if they be fealed deeds or wills in writing 
but other charters go to the tertenant. Moor Ca. Cfhl 
The charters belonging to the feoffor in cafe of warranty 
the heir Ihall have, though he hath no land by difeent, 
for the poffibiiity of difeent after. 1 Rep t 1. See Magna 
Charta. 6 

Charterer, In Ckejkire , a freeholder is called by this 
name. Sir P. Ley's Antiq. fol. 356. 

Cbarter^obe'rnmentd in America, Our colonies, 
with refpeft to their interior policy, arc properly of three 
forts. 1. Provincial eflablijhments , the conftitutions of 
which depend on the refpedtive commiffions iffued by the 
crown to the governors, and the infiruftions which ulually 
accompany thofe commiffions; under the authority of 
which, provincial affcmblies arc conftituted, with the 
power of making local ordinances, not repygnant to the 
laws of England. 2. Proprietary governments, granted 
out by the crown to individuals, in the nature of feuda¬ 
tory principalities, with all the inferior regalities, and 
fubordinate powers of legiflation, which formerly be¬ 
longed to the owners of counties palatine: yet (till with 
theft? exprefs conditions, that the ends for which the grant ** 
was made be fubftantially purfued, and that nothing be 
attempted which may derogate from the authority of the 
mother country^ 3. Charter governments, in the nature 
of civil corporations, with the power of making by-laws, 
for their own interior regulation, not contrary to the laws 
of England ; and with fuch rights and authorities as are 
fpccially given them in their feveral charters of incorpo¬ 
ration. The form of government in moft of them is bor¬ 
rowed from that of England. They have a governor 

named 
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Gained by the king (or in fome proprietary colonies by the 
Proprietor) who is his reprefentative or deputy; they alfo 
have courts of juftice of their own, from whofe decifions 
an appeal lies to the king and council here in England, 
Their general aflemblies, which are their houfe of com¬ 
mons, together with their council of Hate, being their 
upper houfe, with the concurrence of the king, or his re- 
p'refentativc the governor, make laws fuited to their own 
emergency. Such is the account given by Blackftone in his 
Com. i V. 108. , 

As to the appeal, it may not be improper to obferve, 
that we conceive *tis only in the nature of a reference, by 
way of arbitration; the parties entering into bond in 
America , to abide by the determination of the king in 
council here, as the editor (J. M.) hath been informed 
by a gentleman well acquainted with the fubjeft. 

C itUtdanb, (terra ter ebattam) Is fuch as a man 
holds by charter , that is by evidence in writing otherwife 
called freehold. Anno 19 H. 7. cap, 13. This in the 
time of the Saxons was called botkland, which was held 
(according to Lombard) with more commodious and eafy 
conditions than folkland was, /. e, lands held without 
writing; becaufe that was hereditaria, libera atftte immu - 
nis; whereas, fundus fine feripto cenfitm penfitabat anmum, 
atque qfiidorum quadam fermtute eft obligatus: priorem q/iri 
plerumqi whiles, atque ingentai ; pofieriorem ruftici fere 
pagani poffidebant: illam nos •vulgo freehold & per chart am ; 
hone ad *voluntatem dmim appellamus. Lamb. Vide Black, 
Com, 2 V. 90. 

Charter*partp, (Lat. charta partita, Fr. charm part 's, 
i, e, a deed or writing divided) 1$ what among merchants 
and fea-faring men we commonly call a pair of indentures, 
containing the covenants and agreements made between 
them, touching their merchandife and maritime affairs. 
2 Inft, 67 3. And charter-parties of affreightment fettle 
agreements, as to the cargo of ihips, and bind the mafter 
to deliver the goods in good condition at the place of 
difcharge, according to agreement; and the mafter fome- 
times obliges himfelf, fhip, tackle and furniture, for per¬ 
formance. 

The Common law conftraes charter-parties , as near as 
may be, according to the intention of them, and not ac¬ 
cording to the literal fenfe of traders, or thofe that mer- 
chandife by fea, but they muft be regularly pleaded. In 
covenant by charter-party, that the Slip fhould return to 
the river of Thames, by a certain time, dangers of the fea 
excepted, and after in the voyage, and within the time of 
the return, the fhip was taken upon the fea by pirates, fo 
that the mafter could not return at the time mentioned in 
the agreement; it was adjudged that this impediment 
was within the exception of the charter-party , which ex¬ 
tends as well to any danger upon the fea by pirates and 
men of war, as dangers of the fea by fhipwreck, tempeft, 
tsfe. Stile 132. 2 Rol, Abr, 248. 

A fhip is freighted at fo much per month that fhe fhall 
be out, covenanted to be paid after her arrival at the port 
of London ; the fhip is cait away coming up from the 
Downs, but the lading is all preserved, the freight fhall 
in this cafe be paid ; for the money becomes due monthly 
by the contract, and the place mentioned is only to as¬ 
certain where the money is to be paid, and the fhip is 
in titled towages, like a mariner that ferves by the month, 
who if he dies in the voyage, his executors are to be 
anfwered pro rata, Molloy de fur, Maritim . 260. If a 
part-owner of a fhip refufe to join with the other owners 
in fetting out of the fliip, he fhall not be intitlcd to his 
fhare of the freight; but by the courfe of the admiralty, 
the other owners ought to give fecurity if the fhip perifh 
In the voyage, to make good to the owner Handing out 
his fhare of the fhip. Sir Lionel Jenkins, in a cafe of this 
, nature, certified that by the law marine and courfe of the 
Admiralty, the plaintiiF was to have no fhare of the 
freight; and that it was fo in ail places, for otherwife 
there would be no navigation. Lex Men at, 100, See 
Freight . , 

Forms of charter-parties of affreightment are fold ready 
printed. * 

chart in iReb&atbte. Js a writ which lies againil-him 
that hath charters of feoffment entrufted to his keeping, 
and refufeth to deliver them. Reg. Orig . 159, 

3 ’ 


Chaff, (Fr, chafe) In its general fignifi cation h a greaf 
quantity of woody ground lying open, and privileged for 
wild beafts and wiki fowl; and the beads of chafe pro¬ 
perly extend to the buck, doe, fax, (sic, and in common 
and legal fenfe to all the beads of the loreft, 1 ihfi. 233. 
But if one have a chafe within a foreft, and he kill or 
hunt any flag or red deer, or other beaks of the forell, he 
1 is fineable. I Jones*t Rep, 278. 

A chafe is ot a middle nature between a foreft and a 
park, being commonly lefs than a* foreft, and not cmlowtd 
with fo many liberties, as the courts of attachment, 
fwainmote, and jultice-feat; though of a larger compals > 
and ftored with greater diverftty both of keepers, and 
wild beads or game, than a park. A chafe differ* from a 
foreft in this, becaufe it may be in the, hands of a iubject, 
which a fared in its proper and true nafare cannot; and 
from a park , in that it is not enclosed, and hath a greater 
compals, and more variety of game, and ofheer* likowile. 
Crompt . in his Jurifd.fol, 148 fays a foreft cannot be in 
the hands of a fubjedt, but it forthwith lofeth its name, 
and becomes a chafe : but Jll. 197. he fays, a iubjedt 
may be lord and owner of a foreft, which though it fcema 
a contradiction, yet both layings are in fome for* true; 
for the king may give or alienate a/orcil to a fubjedl, fo 
a« when it is once in the fubjedt, it lofeth the true pro¬ 
perty of a foreft, becaufe the courts called the juftice-ieat, 
fwainmote, c, do forthwith vanifh, none being able to 
make a Lord Chief Juftice in Eyre ot the foreft, but the 
king, yet it may be granted in fo large a manner, as 
there may be attachment fwainmote, and a court, equi¬ 
valent to a juft ice-feat. Manwood , part 2, c, 3, 4. 

A foreft and a chafe may have different officers and laws: 
every foreft is a thq/e, (sf qmdd&m- amplius ; but any chafe 
is not a foreft. A chafe is ad commurtem legem , and not to 
1 be guided by the foreft laws; and ie it the fame at parks. 

| 4 Inft. 314. A man may have a free ebstfo as belonging to 
; his manpr in his own woods* as well as a warren and a 
park in his own grounds; for a chafe, warren and 
park are collateral inheritances, and not iftuing out of 
the foil; and therefore if a perfon hath a chafe in other 
men’s grounds, and after pdichafeth the grounds, the 
chafe remaineth. Ibid. 318, If a man have freehold in 
a free chafe , he may cut his timber and wood growing 
upon it, without view or licence of any; though it is not 
fo of a foreft; but if he cut fo much that there is not fufli- 
cient for covert, and to maintain the game, he fhall be pu- 
nifhed at the fuit of the king: and fo if a common per- 
foil hath a chafe in another’s, foil, the owner of the foil 
cannot deftroy all the covert, but ought to leave fufficient 
thereof, and alfo browfewood, as hath been accuftomed. 
11 Rep. 22. And it has been adjudged, that within inch 
chafe, the owner of the foil by prefeription may have 
common for bis fheep, and warren for his conics, but he 
cannot furcharge with more than has been ufual, nor make 
coney-burrows in other places than hath been ufed. Ibid. 
If a free chafe be inclofed, it is faid to be a good caufe of 
feizure into the king’s hands. It is not lawful to make 
a chafe, park or warren, without licence from the king 
under the broad feal. See Black. Com. 2 V. 38, 416. 
+ V. 408. 

Cbatoj* An hunting hocfci—Dederunt mibi mnum cha- 
forem, tic. Leg . Will. 1. cap. 21. And in another 
chapter it is written cacorem. 

mbafttUaine, A noble woman : quafi eafielli dmina. 

CbaWtY* The Roman law [Ff. 4 1 , 8. l.) juftiftet 
homicide in defence of the chaftity either of one’s felf or 
relations; andlb alfo, according to Selden, (dc Legib. 
Hebneor. 1 . 4. cNjJ flood the law in 1 fy. 

lick. The EngliJhl&T tibmiAadp&hfian woman, killing 
one Who attempts to ravilh her. ( Mac. Elem, 34. 1 

Hawk, j P. C. 71.) $0 the hatband or father may juftify 

killing a man, who attempts a rape upon hit wife or 
daughter; but not if he takes them in adultery by con- 
fent for the one is forcible and felonious, but not the 
other. 1 Hal. P. C. 48$, 6. * And without doubt the 
forcibly attempting a crime, of a ftill more detectable 
nature, may be equally refitted by the death of the un¬ 
natural aggreflbr. For the one uniform principle, that 
runs through our own and all ether laws, fee ms to be 
this; that where a crime, in itfelf capital, it endaveuned 

to 
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to be committed by force, it is lawful to repel that force 
by the death of the party attempting. Black* Com . 4 V. 
181. 

Chattels, or Catais, {catalia) Comprehend all goods 
moveable and immoveable, except fuch as arc in nature of 
freehold, or parcel of it. The Normans call moveable 
goods only, < battels ; but this word by the Common law 
extends to ail moveable and immoveable goods; and the 
Civilians denominate not only what wc call chattels, 
but alfo land, bona . But no eftate of inheritance or 
freehold, can be termed in our law goods and chattels; 
though a leafe for yjars may pafs as goods. Chattels are 
cither perfonal ot+real: perfonal, as gold, filver, plate, 
jewels, huufeold-ftuff, goods and wares in a ihep, 
corn fown on the ground, carts, ploughs, coaches, fuddles, 
Cattle, &c. as horfes, oxen, kine, bullocks, fheep, 
pigs, and all tame fowls and birds, fwans, turkeys, 
geefe, poultry, lAe. and thefe are called perfonal in two 
refpe&s, one became they belong immediately to the per- 
fon of a man; and the other, for that being any way in- 
jurioufly with-held from us, wc have no means to recover 
them but by perfonal action * Chattels real are fuch as either 
appertain not immediately to the perfon, but to fome other 
thing by way of dependency, as a box with charters of 
land, (Ac. or fuch as are iffuing out of fome immoveable 
thing to a perfon, as a leafe, or rent for term of ycai s; 
and chattels real concern the realty, lands and tene¬ 
ments, leafes for years, intereft in advowfons, in ftatutes- 
merchant, \Ac. And alfo include corn cut, trees cut, 
kAc. 1 Inft. 118. Nojs Max. 49. But deeds relating to 
a freehold, obligation, l?c* which are things in a&ion, 
arc not reckoned under goods and. chattels ; though if 
“"Wirings are pawned, they may be chattels : and money 
hath not been accounted goods or chattels ; nor are hawks 
or hounds fuch, being /era naiurm . 8 Ref* 33. Term 

eft Ley 103. Kitch. 32. 

Perfonal eftate is ufually taken for money, goods, 
bonds, leafes for years, be. And chattels perfonal are 
not only moveable and immoveable, but fome are animate, 
as horfes, be. and others inanimate, as beds, tAc. A 
collar of SS. garter of gold, buttons, £f tc. belonging to 
the drefs of a knight of the garter, are not jewels to pafs 
by that name in perfonal eftate, but enfigns of honour. 
Dyer 59. The law will not fuffer the devife of a perfonal 
chattel, with a remainder over; but a devife of a chattel 
real, with remainder over, hath been in fome cafes ad¬ 
judged good in equity. 2 And, 185. The ufe of perfo¬ 
nal things, fuch as plate, jewels, be. may be given to one, 
and the remainder to another; and in that cafe the pro¬ 
perty is veiled in the laft devifee. Owen 33. But a 
devife of the ufe of money has been adjudged a devife of 
the money itfelf; and fo a devife of the ufe of books, 
medals, (Ac. and limitations over have b£cn declared ; 
void. 1 Chan, Rep* 1:9. 2 Chan, Rep* 167. 

Chattels perfonal are, immediately upon the death of 
the teftator, in the a&ual polTeftion of the executor, as the 
law will adjudge, though they are at never fo great a 
diftance from him; chattels real, as leafes for years of 
houfes, lands, b c, are not in the poffeflion ot the ex¬ 
ecutor till he makes an entry, or hath recovered the fame; 
except there be a leafe for years of tithes, where no entry 
can be made. 1 Nel/,Jhr. 437. Leafes for years, tho* 
for 1000 years; leafes at will, eftates^of tenants by 
elegit, lAc. are chattels , and # ilyill go tope executor: ail 
oblig ations. J?i 11s, ftatutes, recognifews and judgments, 
be as a i^sUcl in thc^xecutop*' lAe* Bra * Obi* 18. 
F. N* B. rzo. "f*** ~ ' 7 

But if one be feifed of land in fee on which trees and 



but parcel of the inheritance. 4 Rep, 63, Dyer 273. 
The gattye of a park with the park, fife in the pond, and 
doves in the houfe with the houfe, go to' the heir, t c. 
and are not chattels: though if pigeons, or deer, are 
tame, or kept alive in a room ; or if fife be in a trunk, 
ks t* they go to the executors as chattels, Koy 124. 11 

* Rep. 50. Kelw. <88. An owner of <battels is faid to be 
pjfcffed of them ; as of freehold the term is, that a perfon 
u, jeijed of the feme. 


Cbaufrmcftlep, Is of plctty much the fame import 
with chance-medley. The former, in its etymology, ng- 
nifies an affray in the heat of blood, or paffion ; the lat¬ 
ter, a cafual affray. The latter is in common fpeech too 
often eiroueoufly applied to any manner of homicide by 
mifadventure; whereas it appears by the Stat. 24 H. 8. 
c. j. and our ancient books, (Spaundf. P. C. 16.) that 
it is properly applied to fucli killing, as happens in ielf- 
defence, upon fudden rencounter. 3 h/ft. rc, 57. 

Fafter 275, 6. MJack. Com. 4 V. 184. 

Cb&Umpctt, A Kind of tenure mentioned Pat. 35 Ed. 

3. To the hofpital of Bowes in die ifle of Guemjey*. 
Blount, 

Counter, A finger in a cathedral. Sec Chanter. 
Cbauntr^rentP, Are rents paid to the crown h 7 
the fervants or purchafers of chauntry-lands. 22 Car. 2* 
c* 6. 

dTbc&tp, Are deceitful pra&ices in defrauding or en¬ 
deavouring to defraud another of his known right, by 
means of fome artful device, contrary to the plain rules 
of common honefty; as by playing with falie dice; or 
by caufing an illiterate perfon to execute a deed to hi$ 
prejudice, by reading it over to him in words different 
from thofe in which it was written ; or by periuading a 
woman to execute writings to another as her truitcc, 
upon an intended marriage, which in truth contained 
no fuch thing, but only a warrant of attorney to confefs 
a judgment ; or by fuppreifing a will ; and fuch like. 1 
Hawk* 188. 

Stat. 33 H* 8. cap. 1. fefi. 2. If any perfon f'alfly 
and deceitfully get into his hands or poffellion any money 
or other things of any other peril*ns by colour of any 
falfe token, t 'Sc. being convicted, fiiali have fuch pumfe- 
ment by imprifonmenr, fetting upon the pillory, or by 
any corporal pain (except pains of death) as fea 11 be ad¬ 
judged by the perions before whom he ft j all be convict. 
See the Statute. 

Lord Coke obferves hereupon, that for this offence the 
offender cannot be fined, but corporal pain only iniiidtcd. 
3/*/. 133. 

But Mr. Serjeant Hawkins (p. 188.) obferves, that a 
perfon has been hned 500/, for this oftcucc. 

As there are frauds which may be relieved civilly, and 
not punilhed criminally (with the complaints whereof tue 
courts of equity do generally abound); fo there arc other 
frauds, which in a fpecial cafe may not bo helped uvlly, 
and yet fiiali be punifeed criminally. Thus, if a minor 
goes about the town, and pretending to be of „g<, de¬ 
frauds many perfons, by taking credit frr a c* nhueiable 
quantity of gooas, and then iniiftnig on his nonage; 
the perfons injuicd cannot recover the \Uue cf their goons, 
but they may indi& and punife him for a common cheat. 
Bari, too. 

By 30 Geo. 2. c. 24. Perfons convicted of obtaiorng 
money or goods by falfe preten ce, or of fending threat* n- 
ing letters in order to extort money or goods, may be 
punifeed by fine and impriionment, or by pilloiy „ whip¬ 
ping, or tranfportation. Vide Black. Com. 4 P. 157, 
173. # 

mbccfetlRoU, Is a roll or book containing the names of 
fuch as are attendants on, and in pay to the King or other 
great perfonages, as their houfeold fervants. Stat. 19 
Car. 2. rap. 1. It is otherwise Called the che.qucr roll, 
and feems to take its etymology from the Exchequer. 14 
Hen. 8. c. 13. 

<tbclltU»?A, A fort of feip.- Obligavit fe imperator 

ad 100 chelindras b 5O galleias ducendas ultra mare . Mat* 
Paris, anno 1238. 

Cfycifca A College to be creeled at ChelJ'ea , and a 
trench made to convey w*ter from the river Lee u Lon¬ 
don, to maintain the fame, by Stat. 7 Jac. 1. c. 9. By 
late ftatutes concerning the army, one day’s pay in a jear 
is to be^dedu&ed out of every oificer and ioldhr's pay, 
for ChelJ'ea Ho/pitid, Stat*. Will. Ann. and iv. Geo. 
l. and 2. 

CbcQb An uncertain quantity of merchandize, wine, 

Cbeftev* Where felony, be. is committed by any in¬ 
habitant of the palatine of Qbcfttr, in another county, 
Z 2 P roccr * 
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procefs fhall be made to the exigent where the offence wag 
done, aiui if the offender then rly into the county of Cbef- 
teu the outlawry ihall be certified to the officers there. 

1 H. 4. c. ib. The feffions for the county palatine of 
Cbtfier , is to be kept twice in the year, at Michaelmas and 
Ecjier: And judices of peace, &c. in Chefter ihall be 110- 
miua.tL lj the Lord Chancellor. Stat. 27 H. 8. c. 5. 
3„ //. 8. r. 43. Rccognifances of llatutes merchant may 
be ac mwwkedged, and fines levied before the Mayor of 
Chefter , be. for lands lying there. 2^ 3 Ed. 6. c. 31. 
But no wilt of protection ihall be granted in the county 
palatine. See County. Palatine . And Black. Com. 1 V. 

116. 3 V. 78. 

ChctMigC, (chevagium, from the Fr. 1. e. caput. 

Is a tribute or fum of money formerly paid by fuch as 
held lands in villenage to their lords in acknowledgment, 
and was a kind of head or poll money. Ot which Brac- 
ton , lib . 1. cap. 10. faysthus; Chcvagium dicitur recog- 
nitio in ftgnurn fubje&ionis & dominii de capite fuo. Lam- 
bard writes this word chivage ; but it is more properly 
chiefage: and anciently the Jews, whilil they were ad¬ 
mitted to live in England, paid cbevage or poll money to 
the King, as appears by Pat. 8 Ed. 1. par 1 • _ It feems 
alfo to be ufed for a fum of money, yearly given to a 
man of power for his protection, as a chief head or lead¬ 
er : but the Lord Coke fays, that in this fignification, it 
is a great mifprifion for a lubjed to take fums of money, 
or other gifts yearly of any, in name of cbevage, becaufe 
they take upon them W be their chief heads or leaders. 
Co. Lift. 140. 

CbrtJantta, A loan or advance of money upon credit; 

Fr. chavarice, goods, i'tock.- Idem prioratus pene de- 

ftru£Ius , & pojjrjjionis fu<e ad plurimos terminus pro pluri- 
mis chevantiis alienata exiftunt. Mon. Ang. Tom. 1. pag. 

6Z Cl;cbcnl > (cbeverillus) A young cock, or cockling. 

Pat. 15 H. 3. . 

CbetffdllCe, (from the Fr. chevir, 1. e. Vemrachief 
de quelque choje, to come to the head or cjid of a bufinefs) 
Signifies an agreement or compoation made; an end or 
order fet down between a creditor or debtor; or fomc- 
times an indirect gain in point of ufury, tAc. In our 
ftatutes it is often mentioned, and moft commonly ufed 
for an unlawful bargain or contract. Stat. 37 Hen. 8. 
r. 9. 13 Eliz. c. 5 iff 8. 21 Jac. 1. c. 17* and 12 

Car. 2. c. 13* See Black. Com. 2 V. 474. 

Cbelritfc, andCbeWfCa:, Are heads of ploughed lands, 
Novem acras terra cum chevifcis ad ipfas pertinentibus. 
Mon. Angl. Tom. 2. f. 116. 

Olbi'ef fiento, The rents of freeholders of manors often 
fo called, i. e. reditus capitales. —They are alfo denomi¬ 
nated quit-rents, quieti reditus ; bccaute thereby the tenant 
goes quit and free of ail other fervices. Black. Com. 

2 F. 42. 

Chief pledge, (phgius vel vas capitalis) Mentioned 
20 Hen. 6. c. 8. See Borough-head and Borough-holder. 

Chief (Ccuants in) Tenants in capite , holding im¬ 
mediately under the King, in right of his crown and dig¬ 
nity. Black. \ .om. 2 V. 6o. # 

CbtttyWj Are in law a man’s iffue begotten on his 
wife. In 1 aie land be given by will to a man and his 
children, who has fuch alive, the devifee takes only an 
eftate for life j but if there be no child living, it is held 
to be an eilate-tail. 1 Vent. 214, 2Z5. Sid qu. for the 
intent of the teltator ihould be confidercd. A devife to 
one’s children, prim a fa ie, refers only to fuch as are alive 
at the time of making the will; though were the fame to 
children living at his death , a child in ventre fa mere, 
* may be lookaJ upon as living. 1 Peer Williams 244, 
34.1. Alfo a fon, with which a wife is priviment enfient , 
is adjudg’d lining at the time of the teiiaior’s death, to 
prevent an eftate going over to another, l 3 c. Ibid. 486. 
If t lum of money is given jn truft for the children of 
another peribn, and lie had Only one child and fcveral 
v: and-t hildren, the child only ihall take ; yet it is faid if 
fuch perfon had not any child living, the grandchildren 
might have taken by tin: name of chilhen. 2 Fern, 106. 

Abr. Caf. Eq. 202. A father being about to make his 
will, and thereby intending to have made pnVifions for 
his younger children ; his fon and heir diifuaded him from 


doing it, and promifed that he would take carp his bro¬ 
thers and filters lhould have the provifions; upon which 
the father forbore making them, and they were decreed 
in Chancery againft the heir; his promife being by fraud. 
Preced. Cane. 4. And where a perfon going to fuffer a 
recovery, in order to provide for younger children , was 
kept from it by the heir in tail, he promifing to do for 
them himfelf; it has been ruled he lhould do it after the 
father’s death. Ibid, 5. See Adminiftrator . See alfo 
Pojlbumous. 

CfctttrtDit, (Sax.) Is a fine or penalty of a bond-wo¬ 
man unlawfully begotten with child*c Prior habeat gerju - 
mam de nativa jua impregnata fine licentia maritandi. Ex'* 
Beg. Prior at' de Cokes ford. Cowel fays, it fignifieth a 
power to take a fine of your bond-woman gotten with 
child without your content: and within the manor of 
Writ tie in Com. Ejjex, every reputed father of a bafe child 
pays to the lord for a fine 3 s. 4 d. where it feems to ex¬ 
tend as well to free as bon cl-women ; and the cuftom is 
there called child-wit to this day. 

Cl)iiUtn, (Fr. tbemin , i. c. via) In law phrafe is a 
way ; which is of two forts 5 the King’s highway, and a 
private way. The King's highway, (chiminus rrg us) is 
that in which the King’s fubje&s, and all others unJei his 
protection, have free liberty to pate, though the property 
of the foil where the way lie:, bclongcth to fome p^vatc 
perfon. A private way is that in wh ch one man or more 
have liberty to pate thn ugh the ground of another, by 
preicriptiun or cliarter ; and this is divided into chimin in 
grof , and chimin appendant. Chimin in gro/s is where a 
1 peribn holds a w^y principally and iolely in ltfelf; chimin 
appendant is that way which a man hath as appurtenant**- 
fome other thing: as if he rent a dole or pallure, with 
covenant lor ingrefs and egrd ' hrough fome other ground 
in which oiherwifc he might not pate. Kitch . 117. Co. 
Litt. 56. It is faid a way may not be claimed by pre- 
feription as appendant or appurtenant to an houfe, bc¬ 
caufe it is only an eafement and no intereft; but a per¬ 
fon may peferibe for a way from his houfe through a cer¬ 
tain dole, teV. to church, though he himfelf hash lands 
next adjoining to his faid houfe, through which of 11c- 
ceffity he mud firil pate; for the general prefersption Ihall 
be applied only to the lands of others. Yelv. 159. 1 

Danv . Mr. 785. See Highway. 

Cbitmnagc, ( chiminagium ) Is toll due by cuftom for 
having a way through a foreft ; and in ancient records it 
is fometimes called pedagium. Cromp. Jurifd. 189. Co. 

Litt. 56. - - - Telonium quod in forejlis exigebant forejiarii 

a plauftris & cquis oneris caufa eo venientibus . Chart. 
Foreft. cap. 14. Et nullus forejlarius qui non Jit forejlarius 
de feodo, f. c. capiat chiminagium, fe c. 

Cbltnnep-^onev, Otherwife called hearth-money, a 
duty to the crown on houfes. By ftatute 14 Car. 2. cap. 

2. Every fire-hearth and flove of every dwelling or other 
houfe within England and Wales (except fuch as pay not 
to church and poor) Ihall be chargeable with 2/. per an¬ 
num, payable at Michaelmas and Lady-Day to the King 
and his heirs, and fucceffors, &c. which payment was 
commonly called chimney-money. This tax being much 
complained of, as burthen fome to the people, hath been 
long fince taken off, and others imp icd in its Head; 
among which that on windows of houfes, laid 7 fe2f 8 W. 

3. e. 18. 5 Man. c. 13. 8 Ann. c. 4. 20 Geo. z, c . 3. 

<Jc. kAc. has w* fome ^efrfons been eiteem ed alm oll 
equally grievous.^See Puage. "* 

Cbfmmee* WhaSluuss pfli/sliln ffdf fmall and large 
backs ofchimnics, 2 Will . Ma . fef. 2. c. 4. 

an& 3 top*m toarcs. To wh it duties liable, Cut. 
3^4 Ann. c. 4. 7 Geo. 1. ft. i. c. 21. 

Cheap, Chipping, Signifies the place to be a 
market-town, as Chippenham, &c. Blount. 

Cbippingatoci, or cheapingavel. Toll for buying and 
felliug. 

Chltgetnot, Circgemot chirchgemot , (Sax.) forum eccle- 

Jiafticum - Quoufquc chirgemot difeordantes invenit, 

vel amort cevgvegn, vel Jequeftret judicio. Leg. Hen. *. 
c. 8. 4 lute, 321. 

Cbftcgi\',ph, (chirograpbum, or feriptum chirographa- 
tum) Any pun lick inftrument of gift or conveyance, at- 
tefted by the fublcription and erodes of witnefl'cs, was in 
3 the 
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the time of the Saxons called chiragraphum ; which being 
fomewhat changed in form and manner by the Normans, 
was by them tilled chart a : in following times, to pre¬ 
vent frauds and concealments, they made their deeds of 
mutual covenant in a fcript and refer ipt, or in a part and 
counter-part, and in the middle between the two copies, 
they*!rew the capital letters of the alphabet , and then tal¬ 
lied or cut afunder in an indented manner, the Iheet or 
llcin of parchment ; which being delivere d to the two 
parties concerned, were proved auihemick by matching 
with and anfwering to one another : and when this pru¬ 
dent cullom had^ar fome time prevailed, then the word 
chiragraphum was appropriated to liich bipartite writings 
or indentures. Anciently when they made a chirograph 
or deed, which required a counter-part, they ingroiled 
it twice upon one piece of parchment contrariwife, leav¬ 
ing a fpace between, in which they wrote in great letters 
the word Cfyi'rograpl); and then cut the parchment in 
two, iometimes even, and fometimis with indenture, 
through the midff of the word : this was afterwards called 
divtdenda , becaufe the parchment was fo divided or cut; 
and Vis laid the firil ufe of thefe chirographs was in Henry 
the Third’s time. 

Chirograph was of old ufed for a fine; the manner of 
ingrofling whereof, and cutting the parchment in two 
pieces, is full obferved in the chirographer's office : but as 
to deeds, that was formerly dflled a chirograph , which 
was fubferibed by the proper hand-writing of the vendor 
or debtor, and delivered to the vendee or creditor: and it 
differed from fyngraphus , which was in this manner, viz. 
Both parties, as well the creditor as debtor, wrote their 
.-Hyn es and the fum of money borrowed, on paper, bV. 
and the word j&pngva|)l)U0 in capital letters in the mid¬ 
dle thereof, which letters were cut in the middle, and 
one part given to each party, that upon comparing them 
(if any difpute fhould arife) they might put an end to 
the difference. The chirographs of de;ds have fometimes 

concluded thus,- Et in hujus rei teftimonium huic firipto 

in modum chirograph! confedo vie iffm figilla nojlra appoj'ui- 
mus. The chirographs weie called charta- divife, jeripta 
per chirographum divifa, charter per alp babe turn divifa ; 
as the Chirographs of all fines arc at this time. Rennet's 
Antiq . 177. Mon. Ant\ tom . 2. p. 94. 

Cbfrotgrapbet Of ifineg, (tktrographus finium fcf con - 
cordiarum , of the Greek XitpygaQn, a compound of Xt^, 
manus a hand, and feribo , to write, a writing of 

a man’s hand) Signifies that officer in the Common Pleas 
which ingroffeth fines acknowledg’d in that court into a 
perpetual record, after they are examined and pafled in 
the other offices, and that writes and delivers the indentures 
of them to the party; and this officer makes out two in¬ 
dentures, one for the buyer, another for the feller; and 
alfo makes one other indented piece, containing the effett 
of the fine, which he delivers to the cuflos hrevium, which 
is called the foot of the fine . The chirographer likewife, 
or his deputy, proclaims all the fines in the court every 
term, according to the ilatute, and endorfes the proclama¬ 
tion upon the backfide of the foot thereof; and always 
keeps the writ of covenant, and note of the fine: and 
the chirographer (hall take but 4/. fee for a fine, on pain 
to forfeit his office, Stat. 2 Hen. 4. c, 8, 23 £l/z. 

r. 3. 2 Jnfi, 468. 

(CMrurgeom See Surgeon. y 

CbftHUrp, (fermtium molimre) Cadies from the Fr. 

L and in our law is u*fed for a tenure of lands by 

knights fervice ;• whereby «■>* t^dfnt was bound to per¬ 
form fcrvice in war unto the King, or the mefne lord of 
whom he held by that tenure. And chivalry was either 
general or fpecial ; general , where it was only in the feoff¬ 
ment that the tenant held per fervitium militare , without 
any fpecification of ferjeanty, efeuage, bV. Special , when 
it was declared particularly by what kind of knight-fer- 
vice the land was held. 

For the better undemanding of this tenure, it hath 
been obferved, that there is no land but is holden me¬ 
diately or immediately of the crown by fome fervice ; and 
-therefore all our freeholds that are to us and our heirs, 
are called feuda or feoda, fees, as proceeding from the 
King, for fome fmatl yearly rent, and the performance 
•f luch fervices Is were originally laid upon the land at 


the donation thereof; for as the King gave to the great 
nobles, his immediate tenants, large poffelfions f:r ever, 
to hold of him for this or that fervice or rent; fo they in. 
time parcelled out to fuch others as thrv liked the fame 
lands, for rents and fervices as they thought good : and 
thefe fervices were by Unit tan divided into two f rts, 
chivalry a ad fag’; the fir If yhrr cof was ma.tij and 
military, the other ruitical ; itevahy therefore iva, a 
tenure of fervice, whereby the tenant was obliged to per¬ 
form ibme nobler military office unto hi* bird, bein'* of 
two kinds, cither regal, that is held only of the King, or 
common , where held of a common pc rib n : that which 
might be held only of the King was called frvit/um or 
ferjeantia , and was again divided into grand and ^etit 
ferjeanty ; the grand ferjeanty was where one held lands 
of the King by fervice, which he ought to do in ins own 
perfon, as to bear the King’s banner or fpear, t > lead fits 
holte, or to find a man at arms to fight, bY. Petit fir- 
jeanty was when a man heLl lands of the K -,g, to yield 
him anfmally fome final 1 thing towards ms a 

fword, digger, bow, h’r, 

Chivalry that might be holden of a comm >11 perfon, 
was termed J'cutagium, efeuage , that is feme? of the 
fhield, which was either uncertain or certain ; ejeutw un¬ 
certain was likewife twofold, firfi , where the ten an? was 
bound to follow his lord, going in perfon to the king’s 
wars, cither himfclf or fending a fuiliciem nun in his 
place, there to be maintained at his coil fo long as was 
agreed upon between the lord and his firil tenant, at the 
granting of the fee; and the days of fuch fervice ieem to 
have been rr.ted by the quantity of Jaml fb holden ; as if 
it extended to a whole knights fee, then the tenant, was 
to follow his lord forty days; and if l/ut to half a 
knight’s fee, then twenty days; if a fourth p.irr, then 
ten days, br» and the other kind of this efeuage was 
called cafileward, where the tenant was obliged bv him- 
felf or ionic other, to defend a raffle, oiteii as it'JiouJd 
come to his turn ; and thcie were called dcuave uncer¬ 
tain ; becaufe it was uncertain how often a man Ihould 
be called to follow Li: lord to the wars, or to defend a 
caftle, and what his cfi. rgc would l c therein. 

Ejiuagc certain w.v. vvh:;e the tenure \va. fet at a certain 
fum of money to b*i paid in lieu of fuch fcrvice ; as that 
a man fho.dd pay yearly for every knigluh fee twenty 
(hillings, for half a knight’s fee ten lliillings or fome 
like rate ; and this fervice, becaufe it is drawn to a cer¬ 
tain rent, groweth to be of a mixt nature, net merely fo- 
cagc, and yet foe age in effefl, being now neither perfonal 
fervice nor uncertain, Littleton. Tic tenure called chi¬ 
valry had other condition, annexed to it: but there is a 
great alteration made in theie things by the Stat . 1 z Car , 

2. c. 24. whereby tenures by knights Jervice of the king, 
or any other perfon, in capite, e c. and the fruits and 
confluences thereof are taken awry and diichargcd; 
and all tenures are to be conilrued and adjudged to be 
free and common forage, &cc. 

See as to the court of chivalry, Black . Com. 3 P. 68. 

4 V. 264. As to its jurifdidton, 3 P. 103. 4 / . 264. 

As to guardian in chivalry* 1 V . 462. As to tenure in 
chivalry, 2 V. 62. 

OiffOCOlatC, Sec Coffee . 

Cbop'tburcb, ( e-rfftarum perqiutaiio) Is a word men¬ 
tioned in a ilatute of King Hen. 6. by the ienfe of winch, 
it was in thole days a kind of trade, and by the judges 
declared to be lawful: but Brooke in his abridgment lays, 
it was only pcrmiffable by law: it was without a doubt a 
nick-name given to thofe that ufed to change benefices; 
as to chop and change is a common rxpreffion. 9 Hen. 6 . ^ 
cap. 65. Vide Lit era miff a omnibus epifopts, i:. : c. contra 
Choppe-Churches, anno 1391. Spelm. de Con. vol. 2. 

p- 6 + z - 

Otl)0?a| (ehoralis) Signifies any perfon that by virtue 
of any of the orders of tfoe clergy, was in ancient tune 
admitted to fit and ferve Gixl in the r he ire; which in La¬ 
tin is termed chorus : and Mj . Y>ugdah: in hia hiilory of 
Si. Paul's Church fays, that were weic formerly fix f Lars 
Choral belonging to that church. 

*L bo^eptfeop:. Suffragan or Rural RijUp j, anciently de¬ 
legated by the prime diocefan ; their authority was re* 
ftrained by fome councils, and thcii office by degrees a bo - 

lilfied; 
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lifted $ after whom the Rural Deans were fo commifltoned 
to cxercife epifcopal jurisdiction, till inhibited by Pope 
Alexander the Third, Rennet's Paroch. Antiq. 639. 

Cbofti (fV.J A thing; ul'cd in the Common law 
with divers epithets; as thoje local , chafe tranjitory, and 
chafe in a Si ion. Chafe local is fuch a thing as is annexed 
to a place, as a mill, and the like : and chafe tranjitory is 
that thing which is moveable, and may be taken away, 
or carried from place to place : chafe in aSiion is a thing 
incorporeal, and only a right ; as an annuity, obligation 
for debt, ijc. And generally all caufeV of fuit for any 
debt, duty, or wrong, are to be accounted chafes in ac - 
lijn : and it feems chafe in aBicn may be alfo called chafe 
In fufpence, becaufe it hath no real exiftcnce or being, nor 
Can properly be faid to be in our poffeflion. Bra . Tit. 
Chafe in A Si ion. 

When a man can bring an aftion for fome duty, viz. 
debt upon bond, or for rent; or adlion of covenant, or 
trefpafs for goods taken away, or fuch like; thefc are 
chafes in aSiion : and as they are things whereof a perlon 
is not po/fclTed, but is put to his adtion for recovery of 
them, they are therefore called chafes in aSiion. I hill. 
Abr . 264. A perfon diffeifes me of land, or takes away 
my goods; my right or title of entry into the lands, or 
adtion and fuit for it, and fo for the goods, is a chafe in 
aSiion : fo a debt on an obligation, and power and right 
of aftton to fuc for the fame. 1 Brownl. 33. And a 
condition and power of re-entry into land upon a 
feoffment, gift or grant, before the performance of the 
condition, is of the nature of a chafe in aSiion. Co. Lin. 
214. 6 Rep. 50. Dyer 244. If one have an advowfon, 

when the church becomes void, the prefentation is but as 
a chafe in aSiion , and not grantable : but ’tis otherwife 
before the church is void. Dyer 296. Where a man 
hath a judgment againll another for money, or a flatutc, 
thefe are chafes in aSiion. An annuity in fee to a man and 
Jiis heirs, is grantable over : but it has been held, that an 
annuity is a cbofe in aSiion , and not grantable, 5 Rep. 89. 
Fitz. Grant , 45. A chofe in aSiion cannot be transferred 
Over ; nor is it devifcable: nor can a chofe in aSiion be a 
fattsfattion, as one bond cannot be pleaded to be given in 
(atisfaftion for another ; but in equity chofes in aSiion may 
he aflignablc ; and the King’s grant of a chofe in aSiion is 
good. Cro.Jac. 170,37!. Chaw, Rip. 169. 

When bonds are afligned, it is done with power of at¬ 
torney to receive and fuc in the aflignor’s name; fo that 
Chough in this cafe a chofe in aSiion is faid to be aflignable 
over, yet it amounts to little more than a letter of attor¬ 
ney to fue for the debt. Wood's Infl. 282. A man may 
authorife another to fuc for a debt due by fpecialty in his 
name, and by agreement promife it to him when recovered; 
or he may give, grant or affign the writing, and fo de¬ 
prive himfelf of the means to recover the debt, though 
fuch adebtitfclf being a chef in aSiion, cannot be regularly 
aftigned over. 1 Shep. Abr. 337. Charters, where the 
owner of the land hath them in poflelfion, are grantable: 
a polfibility of an inttreit or eftate in a term for years, is 
near to a chofe in aSiion, and therefore may not be granted; 
but a poflibiiity, joined with an intereft, may be a grant- 
able chattel. Co. Lit . 265. • 4 Rep. 66. MoorCa. 1128. 
And this the law doth provide to avoid multiplicity 
of fuits, and the fubverfion of jufticc, which would fol¬ 
low if thefc things were grantable from one man to an¬ 
other. Dyer 30. Plowd. 185. 

But by releafe chafes in aSiion may be releafed and dif- 
charged for ever : but then it muft be to parties and pri¬ 
vies in the eftate, CsV. For no ftranger may take advan¬ 
tage of things in action ; fave only in fome fpecial cafes ; 
* as upon the Stat . 32 Hen. 8. cap. 8. Co. Liu. 214. 
Te)v. 9, 85. A cbofe in aSiion, as an obligation, Is c. is 
not within the Stat. 21 Hen. 8. e. 7. concerning larceny 
by fervants, in going away with or imbr/.iling their mas¬ 
ter's goods, to the value of 40 s. And generally thefe 
are of no ufe to any but the owner. Hawk . P. C. 92, 

. But fee Stat. 2 Geo . 2.* cap. 25. And Black. Com • 

2 r. 389. 3 97 * 44 ** 4 + 34 * 

A confection of oil and balfam confecrated by 
the biihop, and ufed in the Popifh ceremonies of baptifm, 
confirmation, and fometimes ordination. 


CbtfftltalC, Chrifmal, chrifom , the face-clotl, or piece 
of linen laid over the child’s head at baptifm, frhich in 
ancient times was a perquisite due to the parift prieft.— 
Mulieres fequentes debent efferre chrifmalia infantum , nee 
chrifmalia debent ahenari , nee in aliquot ufus mitti debent, 
niji in ufus ecclejue. Sutut. ASgid. iipif, Saliftur. An, 

« 2 56- . «t 

Cb?ifltl&ti0 Tic liar ft, Chrifom-pmce, Money paid to the 
diocefan, or his fulfragan, by the parochial clergy, for 
the chrijm confecrated by them about Eajier , for the holy 
ufes of the year enfuing. This cuftomary payment being 
made in Lint near Rafter, was in fom^ places called S$ua- 
drageftmals , and in others Pafchals mail after-pence. The 
biihop’s exaction of it was condemn’d by Pope Pius XI. 
for fimony and extortion ; and thereupon the cuftom was 
releafed by fome of our Englift? biftops: As Robert biihop 

of Lincoln, by exprefs charter.- Sciatis nos remiftjfe ch - 

rich omnibus infra cpijeopatum Lincolnienfem pafchalem ccn- 
fuetudinem qt^im chrifmatis denarios vacant.—- Cartular. 
Men. de Berncdy, MS. Cotton. 

Cbliftictnitati* Cur hi, The court chriftian, or cede? 
fiaftical judicature. Sec Court Chriftian . 

As Dr. Robertjon very juftly obferves, 
with refpedk to ebriftianity, when firft introduced into 
Europe , it was corrupted. The people did not leceive it 
pure. The prefumption of men, had added to the fimple 
and inftrudtive doctrines of ebriftianity, the theories of a 
vain philofophy, that attempted to penetrate into myfte- 
ries, and to decide quelUons which the limited faculties 
of the human mind urc unable to comprehend or to re¬ 
ft)! vc. Hift. Emp. C. V. 1 V. 73, 4. However its in¬ 
fluence was very great in freeing mankind from the bon¬ 
dage of the feudal pilky. Vide ib. 268, 9. As to oP"* 1 ' 
fences agalnil ebriftianity , fee Blak. Com. 4 V. 44. Cbrtf- 
tianity is part ot the law of England. Blacp. Com . 4 V* 


59- t 

CI»utiAfl0, (primitive) Were averfe to the principles 
of toleration. Tne icafon, as mentioned by Dr. Robcrt- 
fon, was, when the chriftian revelation declau d one fu* 
preme Being to be the foie objedl of religious veneration, 
prcllribcd the form of worftip rood acceptable to him, 
whoever admitted the truth of it held, of confcquence, 
every other mode of. religion to be abfurd and impious, 
(which was not the cafe among the Heathens). Henc* 
the zeal of the firft con\crts to the chriftian faith in pro¬ 
pagating its doctrines, and the ardour with which ther 
laboured to overturn every other form of worftip. Hift » 
Emp. C. V. 3 V. 334. 

Cbutd), ( \ecclefia ) Is a temple or building confecrated 
to the honour of God and religion, and anciently dedir 
cated to fome faint, whofe name it aftumed; or it is an 
afiembly of perfons united by the profeflion of the fame 
chriftian faith, met together fo* religious worftip; and if 
it hath adminiftration of the facraments and fepulturc, it 
is in law adjudged a church. If the King founds a church, 
be may exempt it from the ordinary’s jurifdi&ion; but 'tie 
otherwife in cafe of a fubjeft. 

The manner of founding churches in ancient times was^ 
after the founders had made their applications to the 
biftop of the dioceie, and had his licence; the biihop 
or his commiflioners fet up a crofs, and fet forth th t church¬ 
yard where the church was to be built; and then the 
founders mightproeeed in the building of the church, and 
when the finilh^d^ the biftop was to confccrate 

it; and then, ami not before, the facraments wca c to 
be adininiftred in it. ^tillingftgePs Ecclffiaft . Cafes. But"* 
by the Common law and cuftom of this realm, any perfom 
wiio is a good chriftian, may build a church without li¬ 
cence from the biftop, f) as it be not prejudicial to any 
ancient churches ; though the law takes no notice of it as 
a church , till confecrated by the biihop, which is the 
reafon why church and no church, &c. is to be tried and 
certified by the biftop. And in fome cafes, though a 
church has been confecrated, it muft be confecrated 
again 5 as in cafe any murder, adultery, or fornication be 
committed in it, whereby it is defiled; or if the church 
be deftroyed by fire, k£c. ' 

The ancient ccicmonies in conlecrating the ground on 
which the church was intended to be built, and of the 

church 
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yejflsrcb itfclf after it was built, were thus : when the ma¬ 
terials were provided for building, the bilhop came in his 
robes to the place, &e. and having prayed, he then per¬ 
fumed the ground with incenfe, and the people fung a 
collect in praife of that faint to whom the church was de¬ 
dicated ; then the corner-done was brought to the bilhop, 
which he eroded, and laid for the foundation: and a 
great feaft was made on that day, or on the faint’s day 
to which it was dedicated; but the form of confecration 
was left to the diferetion of the bilhop, as it is at this 

d »y* 

Some bilhops, who have confecrated churches, on en¬ 
tering into them have pronounced the place to be holy, 
In the name of the Father , &c. then with their retinue of 
grave divines went round the churchy repeating the hun¬ 
dredth pfalm, and^form of prayer, concluding, We con- 
fecraie this churchy and fit it apart to thee , O Lord Chrifi, 
as holy around, See. After which, turning to the commu¬ 
nion table, and having bowed to it feveral times, they 
pronounced blcflings on thofe who (hould be bencfa&ors, 
and curfes againft thofe who Ihould prophane that place : 
and then a fermon hath been preached, and the facra- 
ment adminiftred with more than common ceremony of 
bowing, kneeling, i&c. 

A church in general confifts of three principal parts, 
that is, the bclfrey or fteeple, the body of the church 
with the ifles, and the chancel: and not only the free¬ 
hold of the whole church , but of the churchyard , are in 
the parfon or re£tor; and the parfon may have an a&ion 
of trcfpafs againft any one that &all commit any trefpafs 
in the church or churchyard ; as in the breaking of feats 
annexed to the church, or the windows, taking away the 
leads, or any of the materials of the church, cutting the 
trees in the churchyard. See. 

The property of the bells, books, and other ornaments, 
TfSfl the goods of the church, is in the pariihioners ; but 
the cuftody of them is in the church-wardens, who may 
maintain aftion of trefpafs againft fuch as Ihall wrongfully 
them away, i Roll . Rep . 255. If a man ereft a pew 
church, or hang up a bell, 15 c. therein, they thcre- 
IKbecome church goods, though not exprefly given to the 
^Rrch ; and he may not afterwards remove them. The 
(parfon only is to give licence to bury in the church ; but 
'for defacing a monument in a church. Sec. the builder or 
heir of the dcceafed may have an action. 2 Cro . 367. 
And a man may be indifted for digging up the graves of 
perfons buried, and taking away their burial diefles, tsc. 
The property whereof remains in the party who was the 
owner when ufed, and ’tis faid an offender was found 
guilty of felony in this cafe, but had his clergy. Co. 
Lit. 113. 

Though the parfon hath the freehold of the church , he 
hath not the fee-Ample, which is always in abeyance; but 
in fome refpe&s the parfon hath a fee-fimple qualified. 
Lift. 644, 045. The ufe of the body of the church, and 
the feats fixed to the freehold, is common to all the pa- 
rifhioners that pay to the repairs thereof. The chancel 
of the church is to be repaired by the parfon, unlefs there 
be a cuftom to the contrary; and for thefe repairs, the 
parfon may cut down trees in the churchyard, but not 
otherwife. 35 Ed. 1. The church-wardens are to fee 
that the body of the church and ileeplc are in repair; 
but not any ifle, &c. which any perfon claims by pre- 
feription, to him or his houfe : concerning which repairs 
"the Canons require every perfon who hath authonty to 
hold ecclefiafticqj vifitation to view their churches within 
jurifdi&ions'once in thp^years, either in perfon, or 
caufe it to be done; and they«are to certify the defers to 
tKe ordinary, and the names of thofe who ought to repair 
them; and thefe repairs muft be done by the church¬ 
wardens, at the charge of the pariihioners. Can. 86. 
1 Mod. 236. By the Common law, pariihioners of every 
. parilh are bound to repair the church: but by the Canon 
law, the parfon is obliged to do it; and fo it is in foreign 
countries. 1 Salk. 164. In London the pariihioners re¬ 
pair both the church and the chancel. The Spiritual court 
may compel the pariihioners to repair the church, and 
excommunicate every one of them till it be repaired; but 
thofe that are willing to contribute Ihall be abfolved till 
Jjfot greater part agree to a tax, when the excommunica- 
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tion is to be taken off; but the Spiritual Court cannot 
affefs them towards it. 1 Mod. 194. 1 Vent. 367. For 

though this court hath power to oblige the pariihioners 
to repair by ecclefiaftical cenfures; yet they cannot ap¬ 
point in what fum, or fet a rate, for that muft be fettled 
by the church-wardens, lAc. 2 Mod. 8. Where a church 
is fo much out of repair, that ’tis neceflary to pull it 
down, in fuch cafe, upon a general warning to the pa¬ 
riihioners, the major part, meeting, may make a rate for 
pulling it down, and rebuilding it on the old foundation, 
and it. Ihall be good; and if afjy parifliioner refufe to 
pay his proportion, they may libel againft him in the 
Ecclcflallical Court. 2 Mod. 222. And if a church be 
down, and the parilh is increafed, the greater part of the 
parilh may raife a tax for the neceflary inlarging it, as 
well as the repairing thereof, {Ac. 1 Mod. 237. But in 
fome of our books it is faid, that if a church falls down 
the pariihioners are not obliged to rebuild it ; though 
they ought to keep it in due repair. 1 Ventr. 35. 

In a cafe where church-wardens made a rate for repairs 
of the church it was adjudged that the pariihioners ought 
to aflefs the rate, and they are bound to repair the church. 

1 Salk. 165. Church rates for repairs, are to be made 
by the church-wardens and the major part of the pa¬ 
riihioners, which Ihall bind the others, after a general 
notice given; and if the pariihioners refufe or neglett 
to meet, upon fuch notice; or if on meeting they refufe 
to make a rate, then the church-wardcns and overfeers of 
the poor may make a rate, and levy it upon the inha¬ 
bitants, being firft confirmed by the ordinary or arch¬ 
deacon. And rates for repairing of churches. Sec. are of 
ecclefiaftical cognifance ; and to be recovered in the 
Ecclefiaftical Court: alio if a parilh is unequally rated, 
thofe who are grieved muft plead it in the Spiritual Court, 
being fued there. 1 Ventr. 367. 2 Roll. Abr. 291. 

Thefe rates muft be made upon the whole parilh, and 
not on particular perfons; and the charge is in refpeft' 
of the land, upon every occupier, If the owner 

lives in another parilh, he Ihall be rated for repairs in 
the parilh where the lands lie, and not where he liveth ; 
for though the charge is upon the perfon, yet ’tis in re¬ 
gard of his lands: if he let the fame by leafc, then he 
fliall be charged in rcfpedl of the rent referved, and the 
farmer Ihall make up the reft. 2 Rol. Rep . 270. 

For church ornaments, utcnlils, ts fc. the charge is up¬ 
on the perfonal eftates of the pariihioners ; and for this 
reafon perfons muft be charged for thefe, where they live: 
but though generally lands ought not to be taxed for 
ornaments, yet by fpecial cuftom, both lands and houfes 
may be liable to it. 2 Inft. 489. Cro. Elite. 843. Bet- 
ley 131. It has been refolvcd that no man Ihall be 
charged for his land to contribute to the church reckon¬ 
ings, if he do not refide in the fame parilh. Moor 554. 
The communion tables are to be kept in repair in 
churches, and covered in time of divine fervice with a 
carpet, {Ac. And the ten commandments to be fet up at 
the eaft end of every church or chapel, and other chofen 
fentenccs of feripture upon the walls. And at the com¬ 
mon charge fliall be provided a ftrong cheft with a hole 
in the upper part thereof, having three keys, of which 
one Ihall be kept in the cuflody of the parfon, and the 
other two by the church-wardens feverally; which cheft 
is to be fixed in a proper piacc in the church, to collect 
the alms for the poor; and the alms Ihall be quarterly 
diftributed to the poor, in the prefcncc of the chief of the 
parilh. Can . 82, 83. 

By ftatiite, churches not above fix pounds a year, in the 
King’s books, by aflent of the ordinary, patron and in¬ 
cumbent, may be united : and in cities and corporations, 

£5 fc. churches may be united by the bilhop, patrons, and 
chief magiftrates, unlefs the income exceeds 100/. per 
am. and then the pariihioners are to confcnt, {Ac. 37 «, 
Hen. 8. cap. 21. 17 Car . 2. cap. 3. 

For compleadng of St. Paul's Church, and repairing 
Weftmifftcr Abbey, a duty of is. per chaldron on coals is 
granted; ^and the Archbilhop o£ Canterbury , Bilhop of 
London, Lord Mayor, {Ac.* are appointed Commiffioners: 
and the churchyard is to be inclofed, and no perfons 
build thereon, except for the ufe of the church. 8 {A 9 
W. 3. cap. 14, 1 Ann. tap. 2. Fifty new churches are to 

A a a 
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fee built in or near London and Wefiminfier , for the build¬ 
ing whereof a like duty is granted upon coals, and com- 
mmoners appointed to purchafc lands, afeertain bounds, 
(«'f, The rcltors of which churches (hall be appointed 
by the crown, and the firfl churchwardens and veflrymen 
tie. are to be cle&ed by the commiifioners. 9 Ann . cap, 
22. A duty is alfo granted on coals imported into Lon - 
don, to be appropriated for maintaining of mini tiers for 
the fifty new churches. St at. 1 Geo. 1. cap. 23. A mi- 
nifter, by ordination of prieflhood, receives authority to 
preach in the church , though he is neverthelefs to have a 
licence from the bifliop of the diocefe, ts'e. If a layman 
be admitted and inflituted to a benefice, and doth ad- 
minifler the facraments, marry, c. thefe alls performed 
by him during the time he continues parfon in fad, arc 
good. 3 Cro. 775. 

Minilters are to declare their alient to the thirty-nine 
articles of religion, &c. and are bound to read morning 
und evening prayers, on every holyday, on the 5th of 
November, the 30th of January , and on the 29 th of May, 
as on the Lord’s Day. And if any minifler fhall ufe any 
form of church fervice but fuch as is in the Book of 
Common Prayer, &c. he fhall forfeit a year’s profit of 
his living, and fufferfix months imprifonment for the jfirll 
offence; and for the fecond offence be deprived b c. 
Stat. 1 Eliz. c . 2. And if a parfon, in reading prayers, 
Hand or fit when he -is appointed to kneel, or kneel when 
he fhould Hand, b : c. he is punilhablc by this flatute. If 
any perfons deprave the Book of Common Prayer, b'c. 
they fhall be imprifoned fix months, and forfeit 100 
marks. 13 14 Car. 2. cap. 4. And vide 2 IsP 3 

Ed. 6. c. 1. 

Every perfon is to repair :o his’parifh church every Sun¬ 
day, on pain of forfeiting is. for every offence; and be¬ 
ing prefent at any form of prayer ufed contrary to the 
rfSook of Common Prayer, is punilhed with fix months im- 
prifonment, be. 1 Eliz. cap. 2. 23 Elite, cap. 1. Per¬ 

fons above fixteen years of age, who abfent from church 
above a month, are to forfeit 20 1 . per month, bfc. But 
pro tenant diffenters are exempted from penalties, by z W. 
& JM. c. 18. And a perfon is not fo bound to go to his 
parifh church , but upon reafonable excufe he may go to 
another; of which excufe the fpiritual courts are judges. 

2 Rol. Rep. 438, 435. No man fhail cover his head 
in the church in time of divine fervice, except he have 
fome infirmity, and then with a cap ; and all perfons are 
to kneel and Hand, be. as directed by the Common. 
Prayer during fervicc. Can. 18. 

No ill language is to be ufed, or noife made in churches 
or church-yards ; and perfons Hriking others there, are to 
be excommunicated, and 1 ofe one of their ears: and a 
man may not lawfully return blows in his own defence in 
'thefe cafes. 5 6 Ed. 6. cap. 4. DiHurbing miniflers 

officiating divine fervice, incurs three months imprifon- 
ment, and a forfeiture of 20/. by Stat. 1 M. cap. 3. and 
i W. b M. c. 18. Any perfon may be indilled for in¬ 
decent or irreverent behaviour in the church ; and thofe 
that offend againH the alls of uniformity, are punifhable 
either by indi&ment upon the Hatute, or by the ordinary, 
be. See likewife the following Hatutes concerning this 
head, Mag. Chart. 9 Hen. 3. c. 1,—5 Ed. 3.—13 Ed. 1. 
fiat. 2. c. 6. —3 Ed. 1. fiat. f .—21 Ed. I. c. 3.—9 Ed. 
2. fiat. 1. c. 10.—50 Ed. 3. c. 5.—I Ric . 2. c. 5. Iff 

15 R. 2. c. is*-For ftatutes concerning the churches 

of particular places, fee the Table to the Statutes at Large, 
quarto edition, title Churches. 


An indictment for not coming to church. 

^Wilts, ff. J % v HE jurors. See. That A. B. of M. in the 
J. jaid county, gent, on the day of. See. in 
the year of the reign, Sec. being of the age offixteen years and 
upwards, did not repair to his parijh church of M. aforefaid, 
or to any other church, chapel, or ufual place of common 
prayer and divine fervice, at any time within the fpace of 
one month next after the faid day of. Sec. in the year above* 
mentioned, but did willingly and obftinately, without any law¬ 
ful or reafonable excufe, forbear to do the fame , contrary to 
the form of the fiatulf injucb tqfe mads and provided, in ton* 
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tempt of our faid lord the now king and his lawt, and againfi 
the peact , Sec. 

(ecclefiat guardiansJ Are ancient of* 
ficers chofen yearly in Eafier week, by the miftifler and 
parifhioners of every parifh, to look to and take care of 
the church and church-yard, and the things belonging to 
the fame. 

Under this head it will be proper to confider, 

I. Of the election of church-wardens, and of exemptions 
from being ele£ted. 

II. Of their interefi in the things belonging to the church . 

III. Of their power and duty. 

IV. Of their accounts. v 

I. As to their election. 

They are to be chofen by the joint confent of the pa¬ 
rifhioners and minifler; and by cuHom the mini Her may 
choofc one, and the parifhioners another; or by cuflom 
the parifhioners alone may elell both, though it be 
againH the canon. 1 Vint. 267. For 
By Can. 89. All church-wardens or queHmcn in. 
every parifh, fhall be chofen by the joint confent of the 
minifler and the parifhioners, if it may be 5 but if they 
cannot agree upon fuch a choice, then the minifler fhall 
choofc one, and the parifliioners another: and without 
fuch a joint or feveral choice, none fhall take upon them 
to be cluirch-wardens. 

But although the greeted part of the parifnes in Lon* 
don choofe the church-wardens by cuftnxn; yet in all the 
new erelted parifhes the canon fhall take place (uuiefs 
the all of parliament, in virtue of which any church 
was, erelted, fhall have fpecially provided, that the pa- 
riihioners fhall choofe both;) infomuch as no cufiom can 
be pleaded in fuch new parities. Gibf. 213. ******* 

In fome cafes the lord of the manor preferibeth for the 
appointment of church-wardens: and this fhall not be 
tried in the ecdefiaflical court, although it be a pre- 
feripuon of what appertains to a fpiritual thing. God. 
, 53 - 

They are fworn into their offices by the archdeacon ; 
and if the archdeacon refufeth to fwcar a churchwarden , a 
mandamus fhall iffue to compel him. 3 Cro. 551.' As 
the parifhioners choofe churchwardens, who have a truft 
repofed in them by the parifh as temporal officers, they 
are the proper judges of their ability to ferve, and not 
the archdeacon who fwears them. 5 Mod. 325. 

With refpeft to exemptions concerning this office. 

All peers of the realm, by rcafon of their dignity, ar* 
exempt from the office of churchwarden. Gibf. 213. 
So are all clergymen, by rcafon of their order. Id. In 
like manner all parliament men , by reafon of their privi¬ 
lege. Id. 

If an attorney be made a churchwarden of a parifh, he 
fhall have a writ of privilege, /hewing his privilege to be 
difeharged thereof, by reafon of his attendance in court. 

No perfon living out of the parijh , although he occu¬ 
pies lands within the parifh, may be chofen churchwar¬ 
den; becaufe he cannot take notice of abfences from 
church, nor diforders in it, for the due prefenting of 
them. Gibf. 215. 

By tfhe 1 W. b M. c. 18. Diffenters being chofen 
churchwardens may all by deputy. And teachers of 
congregations taking the oaths and fubfcribing r the de¬ 
claration, are exempted fron»*this office. 

By 6 W. 3. c. 4. Apothecaries are likewife exempted . 

By 10 b 11 W. 3. c. 23. All perfons who have profe- 
cuted a felon to convillion, are exempted from the office 
in the parifh where the offence was committed. 

II. As to their interefi. 

Churchwardens are a corporation to fue and be fued for 
the goods of the church ; and they may purchafe goodsj 
but not lands, except it be in London, by cuHom. 

In the city of London, by fpecial cuflom, the church* 
wardens, with the minifler, make a corporation for lands 
as well as goods; and may as fuch, hold, purchafc and 
take lands for the ufe of the church, be. And there i»V, 

another 
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^■mother cuftom in London, for the parifliioners to choofe 
both churchwardens exclufive of the minifter; who is alfo 
there excufed from repairing the chancel of the church. 
2 Cro. 325. 1 Inft. 3. 1 Rol. Abr . 330. They may 

have appeal of robbery for dealing the goods of the 
church. 1 Rol.Abr. 393. Cro. Eliz . 179. 

But the churchwardens have no right to, or intereft in 
the freehold and inheritance of the church, which alone 
belongs to the parfon or incumbent. Comp. Incumb. 381. 
AlflV 


Churchwardens cannot releafe to the prejudice of the 
church; nor can they difpofe of the church goods, with¬ 
out the confent of the veftry. If they wafte the goods of 
the church, the new churchwardens m&y have a&ions 
againft them, or cg)l them to account before the ordinary; 
though the parishioners cannot have an attion againft 
them for waiting the church goods, for they mult make 
new churchwardens , who mult profecute the former, £2 tc. 
1 Danv . Abr . 788. 2 Cm. 145. Bro. Account 1. 

They have fuch a fpecial property in the organ, bells, 
parilh-books, bible, chalice, furplice, (Ac. belonging to 
the church, that for the taking away, or for any damage 
done any of thefe, they may bring an a&ion at law, and 
therefore the parfon^cannot fue for them in the fpiritual 
court. 1 New Abr. 372. 


III. In regard to their power . 

They have, with the content of the minifter, the placing j 
the pariihioners in the feats of the body of the church, 
appointing gallery-keepers, £2?r.*referving to the ordinary 
a power to correct the fame: and in London , the church¬ 
wardens have this authority in themfelves. Particular 
perfons may preferibe to have a feat, as belonging to them 
by reafon of their eftates, as being an ancient melfuage, 

- and the feats having been conftantly repaired by them: 
alfo one may preferibe to any ifle in the church, to fit and 
bury there, always repairing the fame. 3 Infi. 202. 2 

Cro. 366. If the ordinary difplaces a perfon claiming 
a feat in a church by prefeription, a prohibition (hall 
be granted, (Ac. 12 Rep. 106. The parfon impropriate 
has a right to the chief feat in the chancel; but by pre¬ 
feription another parilhioner may have it. Noy's Rep. 

Befides their ordinary power, the churchwardens have 
the care of the benefice during its vacancy : and as foon 
as there is any avoidance, they are to apply to the chan¬ 
cellor of the diocefe for a fequeftration; which being 
granted, they are to manage all the profits and cxpences 
of the benefice for him that fucceeds, plough and fow his 
glebes, gather in tithes, thrafh out and fell corn, repair 
houfes, (Ac. and they mull fee that the church be duly 
ferved by a curate approved by the bifhop, whom they 
arc to pay out of the profits of the benefice. 2 Inft. 489. 
They are to join with the overfeers of the poor, in ma¬ 
king rates for relief of the poor, fetting up trades for 
employing them, placing out poor apprentices, fettling 
poor perfons, (Ac. And in the execution of their whole 
office, by ftatutes 43 Eliz ♦ c. 2. 13 (if 14 Car. 2. c. 12. 


3 W. (A M. c. 11, (Ac. 

The churchwardens have no power to make any rate 
themfelves, exclufive of the parifliioners, their duty be¬ 
ing only to fummoti the parifliioners, who are to meet 
for that purpofe, and when they are aflcmblpd, a rate 
made by the majority prefen t (hall bind thcwKolc parifli, 
although the churchwardens voted again^lL See Comp. 
Lsatsnb.}%Q. 

f if the ^burtbmemfcnu give the parifliioners due 

'“Notice, that they intend to*gibet for that purpofe, and 
the parifliioners refufe to come, or being affembled, re¬ 
fufe to make any rate, they may make one without their 
concurrence; for as they arc liable to be puniihed in the 
ecclefiaftical courts for not repairing the church, it would 

S be unreafonable that they fhould fuffer by the wilfuinefs 
and obftinacy of others. 1 Vent. 367. 1 Mod. 79, 

churchwardens , in fummoning the parifliioners, 
need not do it from houfe to houfe, but a general pub- 
lick fummons at the church is fufficient, and the major 
part of them, that appear upon fuch fummons, will bind 
whole parifli. t Vent, 367. Comp . Incumb. 389. 
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There may be feleft *veftries defied in pariflies to make 
rates, and take the churchwardens accounts, (Ac. But 
thofe that do not pay to any church-rates have no votes, 
except the parfon or vicar. 

Concerning their duty . 

ITie churchwardens are to take care of the repairs of 
the church ; and if they crefl, or add any thing new to 
the fame, they mull have the confent of the pariihioners 
or veftry; and if in the church, the licence of the or¬ 
dinary. 2 Inft. 489. 1 Vent. 367. 

The churchwardens lhall fuffer no man to preach with¬ 
in their churchgs, without producing his licence: and 
they are to keep the keys of the belfrey, ami take care 
that the bells be not rung without good caufe, to be 
allowed of by the minifter and themfelves. Can. 50, 
80. 

Churchwardens are to fee that all the parifliioners duly 
refort to their parifli church, and there continue during 
the time of divine fervice; they are not to permit any to 
Hand idle, walk, or make any noife in the church, or to 
contend for places, (Ac. they may apprehend thofe that 
difturb the minifter, (Ac. and juftify the appealing any 
diforder in the church or church-yard; they arc to chaflile 
diforderly boys, and take off the hats of thofe who would 
irreverently keep them on. 1 Saund. 13. 

Further, they mull: fcarch alehoufes on Sundays , that 
there be no perfons therein, during the divine fervice; 
and execute warrants againft thofe who profane the Lord’s 
Day, £ 2 f c. Alfo levy penalties on perfons not coming to 
church, againft profaners of the Sabbath in paftimes, tip- 
ling, (5 c. and for diunkennefs, curfing aud fwearing, 
(Ac. by divers ftatutes. And they are to prefent to the 
ordinary all things prefentable by the ecclefiaftical laws, 
which relate to the church, the parfon, and parifliioners; 
thefe prejentments are made upon oath, and ufually twic^k 
a year, efpecially at the vifitation : and what relates to\ 
the church , is chiefly of repairs, and whether there be a 
box for alms, in the church, a Bible, Common Prayer 
Book, and Book of Canons, a de(k for the reader, 
cuihion for the pulpit, a commuion tabic, table cloth, 
cups and covers for bread, flagons and font, a regifter- 
book, king’s arms fet up, Lord’s prayer, creed and com¬ 
mandments in fair letters, (Ac. 

What concerns the parfon is, whether he reads the 
thirty-nine articles twice a year, and the canons once in 
the year, preaches every Sunday good dottrine, reads the 
Common Prayer, celebrates the facramcnts, preaches in 
his gown, vifits the fick, catechifes children, marries ac¬ 
cording to law, (Ac. 

And what relates to the parijhioners is, whether they 
come to church, and duly attend the worfhip of God, if 
baptifm be neglefted, women not churched, perfons mar¬ 
rying in prohibited degrees, or without banns or licence, 
alms-houfes or fchools abufed, legacies given to pious 
ufes, (Ac. They muft likewife prefent crimes and of¬ 
fences, fuch as drunkennefs, fornication, adultery, inceft, 
blafphemy, (Ac. and by ftatute popiih recufants: and if 
they refufe to make prefentments, the parfons or vicars, 
(Ac. may prefent to the bilhop all crimes committed in 
their pariflies. Can. 11 7. 3 Cro . 291, 1 Vent. 114. 

It is their duty to collect tfie charity-money upon briefs, 
which are to be read in churches, and the fums collected, 
(Ac: to be indorfed on the briefs in words at length, and 
ffgned by the minifter and churchwardens ; after which 
they (hall be delivered, with the money coltefted to the 
perfons undertaking them, in a certain time, under the 
penalty of 20/. A regifter is to be kept of all money 
colle&ed, (Ac. Alfo the undertakers in two months after 
the receipts of the money, and notice to fufferers, are to 
account before a Maftcr in Chancery, appointed by the.. 
Lord Chancellor. St at. 4 (s’ 5 Ann. c. 14. They are 
to fign certificates of receiving the facrament by perfons, 
to qualify them to bear offices, (Ac. And in London , 
and within the bills of mortality, f they muft fix fire-cocks, 
keep engines, (Ac . in their parifhes, under the penalty 
of 10/. For the maintenance whereof the parifli is to 
be affefled; and the firft perfon who brings in a parifli 
engine, or other large engine with a focket, (Ac. when 
l "7 
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any fire happens, (hall be paid as an encouragement 30 s. 
the perfon that brings in the fecond engine 20/. and the 
third 10/. (Ac. Stat. 6 Aun. c. 31. 7 Ann. c. 17. They 

are likewife to levy and receive penalties by particular 
ftatutes. 3 C. 1. r. 3 - 9 2 - 2 3 * 22 <?• 2 - '• 8 - 

16 C. 2. r. 19- 22 6’ 2. r. 8. y 6 Ann . c. 31. And 

fee 32CW. 2. r. 2. 9 10 If". 3. r. 27. 11 Cro. 2. 

r. 26. 12 Geo. 2. c. 29. fcf 7 Gw. 3. r. 42. 

IV. Concerning their fanner of accounting . 

At the end of the year the churchwarden are to yield 
juft accounts to the minillcr and parilhioners, and deliver 
what remains in their hands to the parilhioners, or to the 
new churchwardens : in cafe they refufe, they may be pre- 
fented at the next vifitation, or the new officers may by 
p.ocefs call them to account before the ordinary, or fue 
them by writ of account at Common law. And if all the 
parilh have allowed their accounts of the church goods, 
the ordinary may nevcrthclefs call them to account before 
him too, and punilh them if he find caufe; but in laying 
out their money, they are punifliable for fraud only, not 
indiferetion. If their receipts fall fhort of their dif- 
burfements, the faccecding churchwardens may pay them 
the balance, and place it to their account. 1 Rol. Abr. 
121. Can . 89, 109, (Ac. Difputes arifing about church¬ 
wardens accounts are to be decided before the ordinary: 
and for dilburfements of any fum not exceeding 40 s. the 
churchwardens oath alone is a fufficient proof; but for all 
fums above, receipts are to be produced, (Ac . If church¬ 
wardens through improvidence, indiferetion or negli¬ 
gence, either wafte the church goods in their cuflody, or 
much damnify the parilh ; proof thereof they may be 
removed at any time, by the authority of the ordinary. 

8 EL 4. 6. 13 Co. 70. 

By the Stat. 3^4 W. (A M. cap. 11. In all actions to 
be brought in the courts of Weftminfter , or at the affifes, 
dor money mifpent by churchwardens , the evidence of 
the parifhioners, other than fuch as receive alms, ihall be 
taken and admitted. 

Churchwardens are comprehended within the purview 
of the ftatutes 7 Jac. I. cap. 5. and 21 Jac. 1. cap. 12. 
as to pleading the general iftue to a&ions brought againft 
them, and as to double colls when they have judgment. 

But in aftion on the cafe againft a churchwarden for 
a falfe and malicious preferment, though there be judg¬ 
ment for him, yet he Ihall not have double cofts; for the 
ftatute does not extend to fpiritual affairs. The fpiritual 
court can only order the churchwardens accounts to be 
audited, but cannot make a rate to rcimburfe them, be- 
caufe they are not obliged to lay out money before they 
receive it. Pep. temp. Hardwire fer Annaly. p. 381. 
Daw/on and Wilkinfon. Cro . Car . 285, 286. See Church, j 
Highways , Poor. | 

dEburCfclRcetoCj Is the lame with churchwarden, (reve 
in the Sax. being as much as guardian in the French) the 
guardian or overfeer of the church : the word is now out 
of ufe, but is mentioned by Chaucer on the jurifdiaion of 
archdeacons, viz. 

O/'church-reves, and of t eft aments. 

Of contrails and of lack of facraments. 

CbUttbcftctj or chirchfet , ariefeat , A Saxon word ufed 
in DomeJ'duy, which is interpreted quafi femen ecclefia , 
corn paid to the church. Fleta fays, it fignifies a certain 
meafure of wheat, which in times paft every man on St. 
Martin’s day gave to holy church, as well in the times of 
the Britains as of tlMsEnglifls\ yet many great perfons, after 
the coming of the Romans , gave that contribution ac¬ 
cording to the ancient law of Mofes , in the name of frft 
fruits ; as in the writ of King Canutus fent to the pope is 
^particularly contained, in which they call it chirchfcd , as 
one would fay church-feed. Selden’s Hift. Tithes, p* 216. 

Cuftomary oblations paid to the parilh- 
prieft; from which duties the religious fometimes purchafed 
an exemption for themfelves and their tenants. 

CbtttlC, ceorle, carl. Was in the Saxon time a tenant 
at will, of free condition, who held fomc land of the 
Thanes, on conditions of rents and ferviccs : which ceorles 
were of two forts ; one ihat hired the lord’s tenementary 
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eftate, like our farmers; the other that tilled and manured ^ 
the demefnes , (yielding work and not rent) and were there¬ 
upon called his fockmen or ploughmen. Spelra. 

Cinque f£to}t0, (quinque portus) Arc thofe havens that 
lie towards France , and therefore have been thought by 
our kings to be fuch as ought to be vigilantly guarded 
and prefervod againft invafion: in which refpeCt they 
have an fepecial governor, called Lord warden of the cinque 
ports , and divers privileges granted them, as a peculiar 
jurifdiCtion; their warden having no*, only the auth'Mty 
of an admiral amongft them, but fending out writs in his 
own name, (Ac. Stat. 32 Hen. 8 . c . 48. 4 Inft. 222. 

Cambden tells us, that Kent is accounted the key of 
England ; and that William , called The Conqueror , was the 
firil who made a conftable of Do ver cal^e, and warden of 
the cinque ports , which he did to bring that country under 
a ftricter lubjeClion to his government; but King John 
was the firft who granted the privileges to thofe porti* 
which they Hill enjoy: however, it was upon condition 
that they Ihould provide a certain number of iliips at their 
own charge for forty days, as often as the king ftiould 
have occafion for them in the wars, he being then under 
a neceflity of having a navy for puffing into Normandy, to 
recover that dukedom which he had {oft. And this fer- 
vicc the barons of the cinque ports acknowledged and per¬ 
formed, upon the king’s fumnions, attending with their 
ftiips the time limited at their proper cofts, and ftaying as 
long after as the king pleafed at his own charge. Scmner 
of Rom. Ports in Kent . 

The cinque ports , as we^now account them, are, Dover, 
Sandwich , Rumncy , Winchelfta, and Rye ; and to thefe we 
may add Hythe and llnftings , which are reckoned as part 
or members of the cinque ports : though bv the firlt infti- 
tuticii it is kid that Winchelfta and Rye were added as 
members, and that the others were the cinque ports ; tlicrq 
are alfo feveral other towns adjoining that have the pri¬ 
vileges of the ports. ‘ Thefe cinque ports have certain 
franchifes to hold pleas, (Ac. and the king’s writs do 
not run there; but on a judgment in any of the king’s 
courts, if the defendant hath no goods, (Ac. but in the 
ports ; the plaintiff may get the record certified into 
Chancery , and from thence fent by mittimus to the lord 
warden to make execution. 4 Inft. 223. 3 Leon. 3. 

The conftable of Dover caftle is Lord warden of the 
cinque ports. And there are feveral courts within the 
cinque ports ; one before the faid conftable, others within 
the ports themfelves, before the mayors and jurats; another, 
which is called curia quinque portuum apud $ hep way : 
there is like wife a court of Chancery in the cinque ports , to 
decide matters of equity; but no original writs iffue 
thence. 1 Danv. Abr. 793. The junfdi&ion of the 
cinque ports is general, extending to perlonal, ml, and 
mix’d a&ions : and if any erroneous judgment is given in 
the cinque ports before any of the mayors and jurats, writ 
of error lies not in B. R. but it Ihall be red relied, ac¬ 
cording to the cuftom, by bill in nature of a writ of 
error coram dmino cuftodefeu guards ano quinque portuum apud 
curiam fuam, (Ac. And in thefe cafes the mayor and ju¬ 
rats may be fined, and the mayor removed, (Ac. 4 Inf. 
334. Crompt. Jurijd. 138. 

It has been obferved, that the cinque ports are not jura 
regalia , like counties palatine, but arc parcel of the county 
of Kent : that if a writ be brought againft one for 

land within ttec^cinque ports, and he appears and pleads to 
it, and judgment^given againft him in the Common Plems % 
this judgment IhalTbind hiiq,; fwJ?« land not exempted 
out of the county, and the tenant may waive the benefit oC 
his privilege. Wood’s Inft. £19. The cinque ports cannot 
award procefs of outlawry. Cro. Eli k. 910. And a quo 
minus lies to the cinque ports. Ibid. 911. If a man ia 
imprifoned at Dover by the lord warden, an habeas corpus 
may be iffued ; for the privilege that the king’s writ lies 
not there is intended between party and party, and there 
can be no filch privilege againft the king; and an habeas) 
corpus is a prerogative writ, by which the king demands* 
an account of the liberty of the fubjeft. Cro. Jac , 543. 

I Nelf. Abr. 447. Certiorari lies to the cinque ports, to re¬ 
move indictments; and the jurifdiCtion that brey. dom. 
regis non currit is only in civil caufes between party^ 
and party; but this has been held to extend only to in- 

cU&nent* 
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diftments before the mayors, barons, &c. as juftices Of 
peace, on late fcatutes, &c. Cro. Car . 252, 2^3. 2 

Hmvk. r . C. 286, 287. 

CltCa, A watch; from which art kit or ; quatuor cir- 
caitorcs monafterii quos alio nomint circas vacant, junta 
pracepium fundi Benedict certis horis circus re debent mo- 

tribute anciently paid to the biihop or 
archdeacon for vifiting the churches. Da Frefnt. 

Circuit, or Circuitp of £ftton, (cirtuitus adionis) 

Is a longer courfe of proceding to recover a thing feed for 
than is needful: as if a perfon grant a rent-charge of 10/. 
per annum out of >is manor of B. and after the grantee 
diffeifeth the grantor of the fame manor, who brings an 
aflife and recovers the land, and zoL damages, which 
being paid, the grantee brings his aftion for 10/. of his 
rent due during the time of the difleifin, which he muft 
have had if no difleifin had been: this is called circuity of 
aStion* becaufe as the grantor was to receive zoL damages, 
and pay jo/, rent, he might have received but 10/. only 
for damages, and the grantee might have kept the other 
10/. in his hands b>way of retainer for his rent, and fo 
faved his aft ion, which appears to be ncedlefs. Terms dt 
Ley. This example (hews that an aftion may be right¬ 
fully brought for a debt or duty, and yet be wrong 5 for 
that it might have been as well otherwife anfwered and 

^ Circuit®, Certain diviflons 8 f the kingdom appointed 
for the judge? to go, twice a year," for adminiftcring of 
juftice, in the feveraf counties. TJiefc circuits are made 
111 the refpeftive vacations,'after Hilary and Trinity terms. 
Sec Black. Com. 3 ^ 5 8 - and 4 V ' 4 * 5 > 4 * 7 * 

Clrcumfpctte tiff, Is the title of a ftatute made 
amno 13 Ed. I. relating to prohibitions , preferring certain 
cafes to the judges, wherein the king's prohibition lies 

not. 2 Infi. 187. . 

Cfrcumftatitfal Cbluencc, or the doanne of prefump- 
tiensp 'fakes place, next to pofitive proof: for when the 
faft itfelf cannot be demonftratively evinced, that which 
comes ncareft to the proof of the faft is the proof of fuch 
circumdances which either necejjdrity otufually .attend fuck 
fafts ■ and thefc art called preemptions, which are only 
to be* relied upon till the contrary be aftually proved. 
Co. Lit. VI 3. Black. Com. 3|K 371. . 

CiUttinbantlbttff, By-ftanders; andfigmfie* in our law 
the fupplying or making up the number of jurors, if any 
impanelled appear not, or appearing are challenged by cither 
party, by adding to them fo many of thofe that are pre- 
fent or Handing by that are qualified as will ferve the turn. 
stat. 35 H. 8 .tap. 6. The aft of Applying is ufbally 
called a tales dt cirtumftantibus. See Tales. 

, Citation, (citatio) A fummons to appear, applied par- 
tlcolarly to proceft in the fpiritual court. The eedefi- 
aAical court* proceed according to the courfe of the civil 
■ and canon laws, by titatin, Mil, ttc. A perfon is not 
generally to be cited to appear out of the drocefe, or pe¬ 
culiar iurif'diakm where he lives f oola& it be by the 
ardhbiOiop, in default of the ordinary j where the wdinay 
U party to the fuit, in tales of appeal, (St. And by law 
a defendant may be feed where he lives, tho,gh’t.s for 
fubftrafting tithes in another diocefe, afojJrA mf. 449 
Bv the Stat. 2% Hen . 8, tap. 9* Ever^Fchbilhop may 
■iii Tmir nrr /u - dwelling in any bilhaffs diocefe within 
^fopwwnce tl f. iUh^bifeop Of otheror- 

"cUnary confents, or if th* JJlfoop v °»*«>try. or judge, 
do not his duty in punlfting the offence. Where penons 
are cited out of their diocefe, and live out of the junf- 
diflion of the bilhob, a prohibition or confeltation may 
be granted: but where periods live in tfiff diocefe, if 

S when they are cited they do not appear, they are to be 
excommutiicated, (St, The above ftatute w« made to 
maintain the jttrifdiftion of inferior dweefes; and if any 
perfon is cited out of the diocefe, where theCtVil 
or Canon law doth not allow it, the party grieved (hall 
have double dmnages. If one defame another within the 
peculiar of the archhifeop, he may be puaitoed there j 
/although he dwell in any remote place out of the arch- 
" bifltop^s peculiar.' (Mi. 190. w 

Cttatio » taftantfem ffcnt it. Is mentioned aa ti V 
xjCar. 1. c. 9. for layingimpofitionaon proceeding* atlaw. 
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(civitas) By Cowel is a town corporate, which 
hath a biihop and cathedral church, which is called civitas, 
oppidum and urbs ; civitas in regard it is governed by 
juftice and order of magiftracy; oppidnm, for that it con¬ 
tains a great number of inhabitants: and urbs, becaufe it 
is in due form begirt about with walls. But Crompton, in 
his Jurifdiftions, where he reckons up the cities, leaveth 
out Bly, although it hath a biihop and cathedral church; 
and puts in Weftminftct, though it hath not at prefent a 
biihop: and Sir Edward Coke makes Cambridge a city | 
yet t^ere is no mention that it ever was an epifcopal fee. 
Indeed it appelrs by the St at. 35 H. 8. cap. 10. that 
there was a biihop of Weftminfter; fmcc which, by 27 
Elix. tap. 5. it is termed a city, or borough: and not¬ 
withstanding what the Lord Coke obferves of Cambridge, 
by the St at. 11 £L 7. c. 4. Cambridge is called only a 
town. * 

Kingdoms have been faid to contain as many cities as 
they have feats of archbifhops and bilhops: but accord¬ 
ing to Blount, city is a word which hath obtained fince the 
conqueft ; for in the time of the Saxons there were no 
cities, but all great towns were called burghs, and even 
London was then Ailed London Burgh ; as the capital of 
Scotland is now called Edinburgh. And long after the 
conqueft the word city is ufed promifeuoufly with the 
burgh, as in the charter of Leicepr *tis called both civitas 
and burgus ; which (hews that thofe writers were miftaken, 
that tell us every city was or is a bifhop’s fee. And tho* 
the word city fignihes with us fuch a town corporate as 
hath ufually a biihop and cathedral church; yet *tis not 
always fo. See Black. Com. 1 V. 114. 

As to the antient ftatc of cities and villages, whilft the 
feudal policy prevailed they held of fome great lord, on 
whom they depended for protection, and were fubjeft to 
his arbitrary jurifdiftion. The inhabitants were deprivcSL 
of the natural and moft unalienable rights of humanity, ^ 
For various inftances thereof, fee Robert's Rift. Emf, 
Charles V. 1 V. 31. 

The freedom of cities was firft cftabliihed in Italy, 
principally owing to the introduction of commerce, lb. 
32. 

'Twj^ afterwards gradually introduced into France and 
Other countries of Europe, and in our own country many 
caufes contributed, which a work of this kind will not 
permit us to enumerate. 

Citizens, (ciwri) Of London, are either freemen, or 
fuch as relief® and keep a family in the city, &c. and fome 
are citizens and freemen 5 and fome are not, who have not 
fo great .privileges as the others: the citizens of London 
may preferibe againft a ftatute, becaufe their liberties are 
reinforced by ftatute. 1 Roll. Rep. 105. 

CMl Is defined to be that law which every 

particular nation, commonwealth or city, has cftabliihed 
peculiarly for itfelf: jus civile eft, quod quifque populus fibi 
conftituit Juft. Inft. But more ftriftly the civil law is that 
which the old Romans ufed, compiled from the laws of 
nature and of nations. The twelve tables were alfo the 
foundation of this law; which for its great wifdotn is as it 
were the Common law, or the foundation of it, in all well 
governed kingdoms, a very few only excepted ; and no 
other laws are efteemed comparable to it for its equity. 
The civil law is either written or unwritten j and the 
written lotto is publick or private: publici, which im¬ 
mediately regards the ftate of the commonwealth, as the 
enafting and execution of laws, confutations about war 
and peace, cftablifhmcrtt of things relating to religion, 
Iftc. Private, that more immediately hath refpeft to the 
concerns of every particular perfon. The unwritten law 
is cuftom introduced by the tacit confent of the people 
only, Without any particular eftablilhment: the authority^ ■ 
of it is great, and it is equal with a written law, if it be 
wholty uninterrupted, and of a long continuance. 

The fvhole civil law is contained in four books or 
tomes, I. The code. Z. % The phndeils or digefts. 3. The 
inftUutts. 4. The novels or authenticks. The code is di¬ 
vided into twelve books, and was the firft book of the 
civil law, which the Emperor Juftinian ordered to be 
collefted: it was pdbliflied in the year 534, and contains 
the confutations, he. of fifty-fix Emperors, and their wife 
councils. The fttft book of it treats of religion, priefte. 

B b b Ve. 
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{£>, Other books are upoft trade, merchairdife, the exche- o! the Pope, and his Clergy, and greatly narrowed the 
quer, Uc. The digeft cr pandefis, was collected from the total exemption they claimed from the fecular juiifdiftion. 
works and commentaries of the ancient lawyers, fome Blah. Com . \V. 415. 

whereof lived before the coming of our Saviour: this Clare turn, A liquor made of wine and honey, clarified 

tome is divided into fifty books; and upon a more par- or made clear by decoftion, £ 5 V. which the Germane, 
ticular divilion, the whole digeft is divided into feven French, and Engltjh, called bippocras: and it was from 

parts: the firft part contains the elements of the law, as this, the red wines of France were called claret. -- id 

‘ what is juftice, right, tec* The fecond part treats of bac etiam in tanta abundantia vinttm tie vid&.*J&rfitYam, 
judges and judgments : tlie third part of perfonal a&ions, pigmentum, elaretum muftum £*f medonem. Girald. 
Vfc. The fourth part of contracts, pawns and pledges: Camb. apud Wharton. Ang. Sax. Par. 2. p, 480. 
the fifth part of wills, teftaments, t$e. The fixth part of Opiafm, (clameum) Is a challenge of intereft in any 
the poffeflion of goods: the feventh pai*£ of obligations, thing that is in the pofleflion of another, or at leaft out of 
crimes, puniihments, t*fc. The inftitutes contain a fyltem a man’s own, as claim by charter, by iefeent, fcfr. And 
of the whole body of law, and are an epitome of the claim is either verbal, where one doth by words? claim and 
digeft divided into four books ; but fometimes they cor- challenge the thing that is lb out s of his poffeflion ; or it is 
reft the digeft: they are called inftitutes, becaufe they by an aftion brought, tsc. and fometimes it relates to 
are of inftruftion, and ihew an eafy wy to the obtain- lands, and fometimes to goods and chattels. Litt. Sea, 
ing a knowledge of the Civil law: but they are not fo 420. Where any thing is wrongfully detained from a 
diltinft and comprehenfive as they might be, nor fo ufe- perfon, this claim is to be made ; and the party making it, 
ful at this time as they were at firft. The novels or may thereby avoid defeents of lands, diffeifin.% &e. and 
authenticks were publilhed at feveral times without any prefcrve his title, which otherwife would be in danger of 
method: they are termed novels as they are new laws, being loft. Co. Litt . 250. A man who hath prefent 
and authenticks , being authentically tranilated from the right or title to enter, mult make a claim % and in cafe of 
Greek into the Latin tongue j and the whole volume is reverfions, c sic. one may make a claim where he hath 
divided into nine collations, conftitutions or feftions, and right, but cannot enter on the lands : when a perfon 
they again into 16S novels, which alfo are diftributed dares not make an entry on land, for fear of being beaten 
into certain chapters: the firft collation relates to heirs, or other injury, he may approach as near as he can to the 
executors, be. The fecond, the ftate of the church : land, and claim the fame; and it /hall be Aifticient to veii 
the third is againft bawds: the fourth concerns marriages, the feifin in him. 1 In ft. 25. 

ftfr. The fifth forbids the alienation of the poffeflions of If nothing doth hinder a man having right to land, 
the church : the fixth Ihews the legitimacy of children, from entering or making his claim; there he mull do fo, 
&c. 1 he feventh determines who ihall be witneffes: before he ihdl be laid to be in poffeflion of it, or can 

the eighth ordains wills to be good, though imperfeft,' grant it over to another: but where the party who hadw 
bfr. An4 the ninth contains matter of fucccifion in right, is in poffeflion already, and where an entry or 
Jgoods, &c. claim cannot be made, it is otherwife. 1 Rep. 157. A 

™ To thofe tomes of the Civil law we may add the book claim will deveft an eftate out of another when the party 
if feuds, which contains the cuftoms and fervices that the muft enter into fome part of the land ; but if it be only 
iubjeft or vaiTal oweth to his prince or lord, for fuch to bring him into polTeifion, he may do it in view. By 
lands or fees as he holdeth of him. The conftitutions of claim oF lands in moft cafes is intended a claim with an 
the Emperor , are either by a reftript, which is the letter entry into part of the land, or by a near approach to it. 
of the Emperor in anfwer to particular perfons who en- Co. Litt. 252, 254. Poph. 67. One ip reverfioft after an 
quire the law of him ; or by edi£l, which the Emperor eftate for years, or after a ftatute merchant, ftaple, or 
eftabli flies of his own accord, that it may be generally elegit, may enter and make a claim to prevent a defeent, 
obferved by every fubjeft; or by decree , which the Em- or avoid a collateral warranty. And claim of a remainder 

S eror pronounces between plaintiff and defendant, upon by force of a condition muft be upon the land, or it will 
earing a particular caufe. The power of iffuing forth not be fuificicnt. Co. Litt . 202. 
referipts, edifts and decrees, was given to the prince by If a man feifed of lands in right of his wife, make a 
the lex regia , wherein the pepple of Rome wholly Tub- feoffment in fee on condition, and the hulband dieth, 
m it ted them/elves to the government of one perfon, viz. and then the condition is broken, and the heir enters; 
Julius Cmfar, after the defeat of Pompey, Sc c. And by in this cafe the wife need not claim to get pofleflion of her 
this fubmifiion the prince could not only make laws, but eftate, for the law doth veil it in her without any claim. 
was efteemed above all coercive power of them. The Co. Litt. 202. 8 Rep. 43. The claim of the particular 

matters wherein the whole Civil law is generally exer- tenant, /hall be good Tor him in reverfion or remainder; 
cifed, relate either to perfons in the Common-wealth ; or and of him in rcverfiOn, Zs'c. for particular tenant: fo 
the things belonging or not belonging to them 5 or to the claim of a copyholder, will be good for the lord, 
atlions whereby men claim fuch things as are due to them But if tenant for years, in a court of record claim the fee 
by the lavs. &c. The Civil law is allowed in this king- of his land, it is a forfeiture of his eftate. Plowd , 359. 
dom in the two Uni verities, for the training up of ftu- Co. Lin. 2 51. A claim may be made by the party him- 
dents, &c. In matters of foreign treaties between felf ; and fometimes by his (ervants or deputy: and a 
princes; marine affairs civil and criminal 5 in the order- guardian dn focage, fe>‘r. may make a claim or enter in 
ing of martial caufes ; the Judgments of enfigns and the name afithe infant that hath right, without any corn- 
arms, rights of honour, &Y. Vide Treat fe bf Laws, mandment.^Sjj. Litt. 245. 
pag. 243, 396. and Ferricres Hift . of Civ. Law . 4 Claim or entiyUhould be made as foon as m ay 

UTtbil Hid, To defray the extraordinary charge of the by the Common llhiMkis tQ and a diqy 

civil lift, viz . for paying debts and arrears due to his after the diffeifin, . and %f <he party who hath unjuitly 
majefty’s Servants, tradefmen, &c. and other ufes of his gained the eftate, do afterwlrds occupy, the land, in fome 
civil government, i ,000,000/. was granted by parliament, cafes an affife trefpafs, or forcible entry may be had 
by Stat. 12 Geo. 1. c. 16. Vide King's Houjhold. againft him. Lit . Sell. 426, 430. if a fine is levied of 

ClatU GCtool, Is to cut off the fheep’s mark, which lands, ftrangers to it are to enter and make a claim within 
^snakes it weigh lighter; as to force wool, figntfiea to dip five years, or be barred; infants after their age, feme 
off the upper and hairy part thereof; and to bard it, is 1 coverts after the death of their hu/bands, iafe. have the, 
to cut the head and neck from the reft of the fleece. Stat. like time, by Stat, 1 R. 3. cap, 7. If a diffeifor levy tf 
$ H. 6. cap . 22. fine, and the difieifec enters^his claim in the record of the 

CUfcCO, Clida, cleta,.cltia, from the Brit, die, and foot of the fine, this is not fuch a claim as ihall avoid the 
the Iri/h clia, A wattle or hyrtlle; ^ and a hurdle for ftatute. 4 Hen. 7. cap. 24. 1 LilL Abr . 270. See the 

penning or folding of iheep, is ftill in fome counties of Stat. 4 Ann. r. 16. 16. and Continual Claim . 

England called a city. Paroch. Antiq. p. 575. Claim Of lUbcrtft Is a fait or petition to ttys King im 

Clare noon, (conftitutions of) Certain conftitutions , the Court of Exchequer, to have liberties and franchiivs 
made in the reign ox Hen. 2. A. D. 1164, in a parliament confirmed there by the King’s Attorney General. Cj, 
held at Clarendon, whereby the King checked the power Ent, pj, 

Clatrtea 
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tflnmta aftmfttctttti in Jtimt per 3 tftynatiun» A 
writ by wjiich the King commands the judices in Byte to 
admit a per Ion’s claim by attorney who is employed jn the 
King’s fervice, and cannot come in his own perfon* Reg. 
Orig. 19. 

Ctapshoarb, Is board cut in order to make calks or 
vefifl fa; whichj hathqpntain three foot and two inches at 
leafttrWffgBn and for every fix ton of beer exported, 
the fame caik, or as good, or 200 of clap-boards (hail be 
imported, by ftatote 35 EL e. 11. 

CUrigatfill $tmO?um, An herald at arms. Blount. 
Ciario^ A trumpet. Statimque clangebant clariones 
fcf tuba. Knightfcif, anno 1346. 

ClaCBaHufl, A fcaman, or foldicr ferving at fea.— 
Omnefque ejus capitaneos, milites 1 $ claffiarios, t3c. Chart. 
Carol. 5. Impcrator. Thomse Comit, Surr. dat. in urbe 
Londonienfi, 8 Junii 1522. 

CUub, (Brit.) A ditch: Claudcre, to enclofe, or turn 

open fields into inclofures- Dedi & concejji mam cultu- 

ram ad claudendum ts* faciendum quicquid indt diQis cam- 
aids placucrit. Paroch, Antiq. 236. 

CiabcjS JinMx, ft a term ufed in the IJU of Man, 
where all ambiguous and weighty cafes are referred to 
twelve perfonS, whom they call claves inful*, i. e. the 
keys of the ifland. 

OTtabfa. In the inquifitibn of ferjeanties in the 12th 
and 13 th yeaTsbf King John, within the counties of Ffi 
Jex and Hertford ; Boydin Ay let tenet-quatuor lib. terra in 
Bradwcll, per manum Witliflnu de done per ferjeantiam 
ckivie, viz. By the ferjeanty of the club or mace. Bra¬ 
dy's Jppend. JhtroduB. to Eng. Hi ft. 22. ' 

ClattjttatUO, A treafurer of a church.- Alitcr 

Willielmus Wallingford clavigeratus. Mon. Angl. Tom. 
s. p- 184. 

OLiaufe EoitS, [rotuli dauf) Contain all fuch,matters 
of record as were committed to dole writs : thefe rolls 
are preferved in the Tower. 

CUuftuMy Brushwood for hedges and fences. King 
Henry 3. gave to the prior and canons of Chetwode , quin- 
que caruratffS cUuftarae adpradiBa terra claudurara J'ufii- 
nendtvn. Paroch. Antiq. 247. 

gfiaufttm fregit, Signifies in our law as much as a&ion 
of trefpafs; and it is a writ fo called, becaufe the defen¬ 
dant is fummoned thereby to anfwer Quart claufum fregit 
of the plaintiff, that is why he did fuch a trefpafs. It is 
the courfe of the Common Pleat, to declare in actions (es¬ 
pecially upon an affumpfit or the like) upon a quart tlau- 
fum fregit , as they do on a latitat in the King's Bench. 

2 Vent. 192, 259. But by the Lord Clarendon' s orders in ] 
Chancery, curfitors of'that court are not to make writs 
of claufum fregit , &c. in London, without fpecial warrant 
from the Lord Chancellor, or Mailer of the Rolls, unlefs 
it appear by affidavit that the fame is the proper caufe 
of action, £sr. In C. B. a pone in trefpafs, (and here the 
proceedings are by pracipe or pone) according,to the an¬ 
cient courfe, is made out thus; Wilts, fT. SfiA. B. fee. 
&c. tunc pone C. D. mtper de, &c. dt placito mare vi & 
armis claufum is" domum ipjtus A. fregit & Sia enormia ei 
intuit*, ad grave dampn. tpfius A. et contra paiem. This 
is delivered to the filisser of the county to^firw out the 
capias, &c. And debt may be added tojjfvi*. pone , 
fgc. C. D. nuper de, &c. in com. tuo dawm freg. apud, 
^jil dibitopro 50/. fcfr. 

Jj^Claafum *8l&KWyBM. fr. In crafiim claufi 

pafehte, or In crafiim o&alio paj'tha , which is all one, 
that is the morrow of the utas of Eafier. 2 Infi. 157, 
Claufum pafchas, i. e. Dominica in telks ; fic digum, quod 
pafeha claudat. Blount. r „ 

CtaufataUkp*, The enclofure of a hedge—Johannes 
t Stanley or. dmat quod ipfe %$ bared# fui font quiets de 
Vlaufara heye de Macclesfield, fed. ctaumra unius roda ter - 
\e tirciter hayam fraS &. Rot. Pl%c. in itinere apud 
Cedriam* a»h. 14 H. 7. * iii • 

CUtoa, A clofe, or fin all meafure of land.- Vnam 

iflawam terries em pminentiis . Mon. Ang. Tom; 2. pag. 

*v tfiepto?, This Word is taken for a rogue or thief. 
Hoveden anno O46. 

CleftPt Uterus) Signifies the aflembly or body of 
elerks or eccleiialticks, being taken for the whole num< 
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ber of thofe who are de dero dmiui, of our Lord’s lot or 
mare, as the tribe of Levi Was in Judaa f and are fepa- 
rate from the noife and buftle of the world, that they 
may have leifure to fpend their time in heavenly medita¬ 
tion and prayer* 

.Sometimes clergy is ufed for a plea to an ihdi&mcnt of M 
felony, ts'e. being an ancient privilege of the church, ® 
where a prieft or one in orders i? arraigned of felony, be¬ 
fore a fccular judge, who may pray his clergy ; which is 
as much as if he prayed to be delivered to his ordinary, 
to purge himfeW of the offence objected againft him. 
Ssaundfi P. C. lib. 2. cap . 41. Anciently the clergy 
ftrongly iu filled that by the law of God their perfona 
were fo fad red, that they could not, without a violation 
of that law, be convened before, and much lefs be pu¬ 
nched by any fccular judge; but it hath been obferved 
that this is not warranted by fcriptttre : though all per- 
fons in holy orders have this privilege from the Canon 
law. 2 Hawk. P. C. 337. It is faid by Lord Chief 
Jullice Male, that anciently princes converted to chrifti- 
anity, in favour of the clergy, and for encouraging them 
in their offices and employments, did grant to them very 
bountiful privileges; as id. An exemption of places con-, 
fecrated to religious duties from arrells for crimes, which 
was the original of fan£luaries. adly, The exemption of 
their perfons from criminal proceedings, in fome cafes 
capital before fecular judgfis; and this was the true ori¬ 
ginal of the privilegiOm chricale: the dergy increafing in 
wealth, power and intereil, afterwards fet up for them- 
felves; and that which they obtained by the favour of 
princes and ftates at firil, they now began to claim as 
their right, and that of the higheil nature Jure divine; 
and by their canons and constitutions, procured vafL 
extenfions of thofe exemptions. % Hale's Hifi . P. C. iW 
323. 1 ' ^ 

As to the dergy in general, they are regular or ficulart 
thofe are regular, which live under certain rules, being 
of fome religious order, and are called men of religion, 
or the religious: fuch as all Abbots, Priors, Monks, &fr» 

The fecular are thofe that live not under any certain rulea 
of the religious orders; as Bifiiops, Deans, Parfons, Vi¬ 
cars, l£c. And although the clergy claimed an exemp¬ 
tion from all fecular jurifdi&ion, yet Mat. Paris tells us, 
that (boa after William the Firfi had conquered Harold , 
he fubjedled the bifhopticks and abbeys who held per bam 
roniam, that they ihonld be no longer free from military 
fervice j and for that purpofc he in an arbitrary manner 
regiilrcd how many foldiers every bifhoprick and abbey 
(hould provide, and fend to him and his (uccefTors in time 
of war j and having placed thefe rcgiliers of ecclefiafiical 
fervitude in his treafury, thofe who were aggrieved, de¬ 
parted out of the realm: but the dergy were not, till 
then, exempted from all fecular fervice ; becaufe by the 
laws of King Edgar they were bound to obey the fecular 
magiftrate in three cafes, viz. Upon any expedition to the 
wars, and to contribute to the building and repairing of 
bridges, and of eafiles for the defence of the kingdom. 
’Tis probable that by expedition to the wars, it was not 
at that time intended they (hould perfonally ferve, but 
contribute towards the charge: one they mud do; as ap¬ 
pears by the petition to the King, anno 1267, viz. Ut om- 
nes clerici tentntes per baroniam vel feudum laicum, per- 
fonaliter armati procederent contra regies adverfarios, vel 
tautum fervitium in exptditione regie invenirent, quantum 
pertinent ad Umtam terram vel tenement urn. But their 
anfwer was, that they ought not to fight with the mili¬ 
tary, but with the fpiritual fword, that is with prayers 
and tears; that they were to maintain peace and not war, 
and that dtelr baronies were founded on charity; for 
which reaftm they ought not to perform any military fer* 
vice. Blount. 

That the clergy had greater privileges and exemptions 
at Comtfcn law than the laity is certain; for they are 
confirmed to them by Mdgpt Ghana, and other ancient 
ftatutes; but thefe privileges are in .a great meafure loft, 
the dergy being itidiuded under general words in later 
datutes 1 fo that clergymen are liable to all public charges 
impofed by aft of parliament, where they are not parti¬ 
cularly excepted. Indeed they are not at this day to un¬ 
dergo temporal offices, as the office of (hcrift condable. 
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(jfr. (though they are feme times hi the commiffion of the 
.peace, in which commiffion they may either aft as juftices, 
or not aft at their pkafure) nor are they to ferve on ju¬ 
ries, or obliged to appear at tarns and leets; or to be 
preffl’d to ferve in the wars in perfon, although by ftatutes 
they are compellable to contribute to the charge of a war, 
and to mutters of the militia: their bodies are not to be 
taken upon ftatutes merfchants or ftaple, &c. for the writ 
to take the body of the conufor is fi latent Jit ; and if the 
(heriff or any other officer arreft a clergyman upon any 
fuch procefs, it is faid an aftion of falfewaprifonment lies 
againft him that does it, or the clergyman arretted may 
have a fuptrjtdeas out of the Chancery. 

In aftion of trefpafs, account, &c. againft a perfon in 
holy orders, wherein procefs of capias lies, if the (heriff 
return that the defendant is clericus beneficiatus nullum ha- 
ben* hi cum feodum ubi fummotteri potefi ; ia this cafe the 
plaintiff cannot have a capias to arrelt his body ; but the 
writ ought to iffue to the biffiop, to compel him to ap¬ 
pear* &c. But on execution had agaiall fuch clergyman, 
a fequeftration (hall be had of the profits of his benefice. 
Clergymen may not be arrelled in the church, or church¬ 
yard, while attending on divine fervice, & c. on pain of 
imprifonment, artd ranfom at the King’s pleafure, and 
likewife to make agreement with the party s and he that 
beats a clergyman , may be obliged to do penance in the 
Spiritual Court. But thefe are all the privileges remain¬ 
ing on civil accounts: though by the Common law, they 
were to be free from the payment of tolls, in all fairs 
and markets, as well for all the goods gotten upon their 
church livings, as for all goods and merchandizes by 
them bought to be fpent upon their reftories; and they 
bad feveral other exemptions, £$V. Thefe privileges, for 
*the moft part, have been allowed the clergy , that they 
might witn the more freedom attend the fervice of God 
and religion, and be refpefted as they ought; there¬ 
fore they are not to undertake any fecular bufintfs, by 
which they may be diverted from their duty, or be brought 
into contempt. 

They are ufed like other men in criminal cafes; except 
as to burning in the hand for felony, from which upon 
producing of their orders, or the ordinary's certificate, 
tjhey ought to be freed: and though they have had the 
privilege of the clergy for a felony, yet they may again 
have their clergy, and fo cannot a layman. But fee St at. 
z8 Hen. 8 . c. 1. In ancient times clergymen cpnvifted of 
crimes, were delivered over to the ordinary, to be pu- 
niihed by the ecdefiaftical laws j but this privilege is long 
Once aboliflied, nor was it ever allowed in treafon or 
focrilege. Wood's Inf. 24. Par/on's Count. 145, &c. 
z Inf . 4, 58, 6fc. Mach. Com . 4 V* 358. 

Benefit of clergy, we have already faid is an ancient pri¬ 
vilege, where one in orders claimed to be delivered to his 
ordinary to purge himfelf of a felony. And this purga¬ 
tion was to De by his own oath affirming his innocence, 
and the oaths of twelve compurgators as to their belief 
of it, before a jury of twelve clerks: if the clerk failed 
in his purgation, he was deprived of his character, 
whereby he became a mere layman, or he was to be kept 
in prifon till a pardon was detained : but if he purged 
himfelf, he was fet at liberty. Sometimes the delivery 
to the ordinary was without purgation, as upon attainder 
by confeffion of the felony, or by verdift, where the fe¬ 
lony was notorious, and then the clerk was to be de¬ 
graded, Or kept in prifon by the ordinary, (&. though 
in thefe cafes the ordinaries would frequently proceed to 
purgation. But purgation is now taken away by Stat. 1 
48 Eli s. cap. 7. which enafts that where an offender is 
" admitted to his clergy , after burning in the hand, he 
(hail not be delivered to the ordinary, but (hall be en¬ 
larged by the court, fcfc, And the benefit of clergy, and 
burning in the hand, comes ia the place of purgation at 
Common law. * 

: In ancient times in the Kira’s courts where felonies 
were determined, the biihop or his deputy were to attend 
to inform the court whether the felon could read as a 
clerk or not; bat the court was foil to judge of his fuf- 
ficiency.* Since the Stat. 18 Elite, c. 7. Every man to 
whom benefit of clergy was granted, hath been put to read 
at the bar alter found guilty, and con lifted of felony,, 
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and fo burnt in the hand, and fet free for the hrit time, 
if the ordinary’s commiffioner or deputy ftandipg by did 
fay,-—Legit ut clericus 5 or otherwife he was to be hang¬ 
ed. But reading at laft, as well as purgation, is wholly 
laid afide; for by the 5 Ann. c. 6. if any perfon convift 
of foch felony, for which he ought to have the benefit of 
the clergy, doth pray the benefit of t 1 *'* aft, he fhal» not 
be required to read, but (hall be punifoed tff-pfcirA: con¬ 
vift. A lord of parliament (hall have the benefit of bit 
dtrgy, though he cannot read, and without burning in the 
hand, for the firft time only; and the King may pardon 
the burning of the hand in others, which is not fo much 
in nature of a punifhment, a i a mark to notify that the 
perfon may have his clergy but once. 

But he (hall not be oufted of his clergy, by the bare 
mark in his hand, or by a parol averment, without the 
record teftifying it, or a tranfeript thereof, according to 
the following ftatutes, 2 H. H. 373, 

By flat. 34 fcf 35 H. 8. cap. 14. The clerk of the 
crown, or of the peace, or of aflife, (hall certify a tran¬ 
feript briefly of the tenor of the indiftment, outlawry, 
or conviftion, and attainder, into the King’s Bench in 
40 days: And the clerk of the crown, when the judges 
of affize, or juftices of the peace write to him for the 
names of fuch perfons, (hall certify the fame, with die 
caufes of the conviftion or attainder. 

Another method is given by the flat: 3 W. & M. 
c. 9. fe&. 7. which enafts, that the clerk of the crown, 
clerk of t;he peace, or clerk of affize, where a perfon 
admitted to clergy (hall be cbnvifted, (hall at the requell 
of the profeentor, or any other on the King’s behalf, 
certify a tranfeript briefly and in few words, containing 
the effeft and tenor of the indiftment and conviftion, of 
his having the benefit of clergy, and the addition of the 
party, and the certainty of the felony and conviftion, to 
the judges where fuch perfon (hall be indifted for any 
fubfequent offence. 

Alio it feems, that if the party deny that he is the 
fame perfon, iffue muft be joined upon it, and it muff 
be found upon trial that he is the fame perfon, before he 
can be oufted of clergy. 2 H. H. 373. 

The privilege of clergy is faid to have its beginning from 
an encroachment of the Pope upon the temporal power, in 
behalf of the clergy, whom he endeavoured to exempt from 
the jurifdiftion of lay judges in cafe of life and mem¬ 
ber ; which the temporal courts would not yield to, but 
only in part: and firft they would indift clerks for fe¬ 
lony, as well as others, and proceed thereon dll the or¬ 
dinary did demand them; and if the ordinary would not 
demand them, the King’s courts proceeded to conviftion, 
attainder and execution; and if the ordinary did claim 
clerks before conviftion, then an inquifition was taken 
whether the party was guilty or not; and if acquitted, 
he was difeharged; but if found guilty, then delivered 
to the ordinary, (s V. The privilege fo retrained .was 
confirmed lad eftablifhed by the ftatute of Wefim. t. cap. 

2. and allowed by divers other afts of parliament; and 
though originally the, clergy never intended that any 
(hould have that privilege, but thofe who were in holy 
orders; fet afterwards they extended it to thofe who 
were not (fciftly in orders, but were affiftants to them, in 
doing divineofccei. And as to laymen being admitted 
to thu privilege\thath been obferved thayg fhr*- i 3 ~ ys 
few were bred to mUuiuiif ibMtnifcmAM nlffiwtrt aftuajjv'' 
in orders, or educated fo/,ftiat purpofe ; and therefore ' 
the way of trial whether one was a clerk or no, waa 
by reading, of which the court was judge; for if he could 
, not read, the court would not deliver mm as a clerk, tho* 
the ordinary did claim him t and if he did r*ad, he (hould 
be allowed as a clerk, though the ordinary refufed him % * 
and reading bemg the*way of trial, whether a man was 
a clerk or not, without further examination into any othqjr 
qualification, by$$£ equitable conllruftion of the ftatutea 
that eftablifhed and extended this privilege, all perfons 
that fo, approved themfelyes by reading, were allowed to be 
clerks. Linmmd 92, ioo f Kel. 180. 

It appears by our books that laymen that could read 
had the privilege of clergy fmee the ay Ed. 3. which 
allowance never was condemned ii\, parliament or com¬ 
plained of as a grievance, but rather approved of: and 
by the 18 Elm. r. 7. all perfons as well lay as fpiritual, 

have 
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have a right to the benefit of that ftatute, for the firft j 
offence, the fatne manner as clergymen* Though it! 
was anciently the ufual method for the ordinary to de¬ 
mand the criminal as his clerk, before the court allowed j 
him the benefit of bis clergy ; yet there was no neceffity for ; 
futjh demand, Butthe court might without it admit a J 
clergy , on Sufficient evidence of his 
being a clerk, as upon producing letters of orders, or 
reading as a clerk, tele. except he appeared to have been 
guilty of facrilege, or of breaking the prifon of the ordi¬ 
nary ; in which cafes it is faid to have been at the dif- 
cretion of the ordinary, whether he Ihould have his 
clergy or not: and as there is no neccffity that the ordi¬ 
nary ihould demand the benefit of the tlergy for a clerk ; 
fo neither is there any that the prifoner himfelf fhould 
demand it, where it fufficiently appears to the court that 
he hath a right to it, in refpecl of his being in orders, 
&c. In which cafe, if the prifoner does not demand it, 
it is left to the difcrction of the judge, either to allow, 
or not allow it him. 2 Hawk* P. C. 359. Thofe who 
demand the benefit of clergy , are to plead, and put them- 
felvcs upon trial ; tnit alter a clerk hath put himfelf up¬ 
on trial, and the inqueft are charged with him, feme 
writers tell us, that he may, if he defire it, be admitted 
to his clergy before the jury come back ; and lhall not 
forfeit his goods, unlefs they find him guilty. Ibid* 358. 

This claim of clergy mightVformerly be made on ar¬ 
raignment, or as focn as the prifoner was brought to the 
bar: afterwards it could not be claimed till after con¬ 
viction, becaufe it is for the advantage of the King as 
to the forfeiture of the lands and goods of the criminal 
conviCt, and for the advantage of the party himfelf to 
make his challenges to the imjucft j and perhaps he may 
be acquitted, and then he will not need this privilege. 
2 Infi* 164, 633. At Common law, if the party had not 
demanded his clergy before conviction, he loft it: but in 
the time of H* 6. an alteration was made in the method 
of allowing clergy, viz. That the party indiCled or ap¬ 
pealed, was to anfwer to the felony, and after conviction, 
upon his demand the judge to allow him his clergy ; 
which courfe has been ever ftnee obferved. Kel* 100. 
Clergy may be demanded after judgment given again ft 
a perfon, whether of death, iSc. and even under the 
gallows, if there be a proper judge there, who has power 
to allow it. 2 Hawk . 357. 

Berfons admitted to their clergy, may be continued in 
jprifon as, a further puniflunent, not exceeding one year. 
18 EL cap. 7. 

By ftat. 4 Geo* 1. cap* ix. Perfons convicted of of¬ 
fences within benefit of clergy (except receivers and 
buyers of ftolen goods) may, inftead of being whipped 
and burnt in the hand, be tranfported for feven years. 

A perfon admitted to his clergy, forfeits all his goods 
that he hath at the time of the conviClion. 2 H. H* 
388. 

But prefently, upon burning in the hand, he ought to 
be reftored to the pofteffion of his lands, and from thence¬ 
forth to enjoy the profits thereof. 2 H* H. 388. 

Alfo, it reftores him to his credit; and copfequently 
enables him to be a good witnefs. 2 Haw* 364. 

And it is holden, that after a man is^vdmitted to his 
clergy, it is actionable to call him felon 5 becaufe his 
Hi pardoned by the ftatusa^all the infamy and 
^ther confequenierlbl it aiy Jiicnarged. 2 Haw* 365. 

Clergy ia never allow’d by the Civil law $ fo that pi¬ 
rates, cur. lhall not have clergy . x Nelf. Abr . 449. The 
Common law did not deny clergy but in certain cafes; 
as in high treafon, or facrilege ; where a perfon was 
conviCt of herefy; was a Turk* Jew, or Infidel, tefc. 
Alfo women are not allow'd it 5 but this is altered by 
Stat. 3 W. tef M. e. 9. By ftatutes, clergy is denied in 
a great many felonies; though it is allowed in all cafes 
where not exprelly taken away. And where clergy, is 
taken away exprelly by any ftatute, the offence mutt be 
laid in the indictment to be againft that very ftatute, and 
the words of it, or the offender (hall have his clergy* 
Kel. 104. H. P. C. *31. In what cafes the benefit of 
clergy is yet allowed, and in what cafes it is taken away 
by icvcral ftatutes, lee title Felony, iffic. and Table to Sta¬ 
tutes, fame title, &c. 


\ 


C L E 

ClctfcoafcilritteuDO, Is a writ directed to the In (hop; 
for admitting a clerk to a benefice, upon a ne admit tat 
tried and found for the party that procures the wnt. 

Reg. Orig. 31. If a parfon recover a benefice, the patron 
may have this writ to the bifhop, though the fix months 
are paft, if the church is void, tele. And this ancient 
writ begins thus : Rex veneraUli in Chrifio patri , esc* 

Cum A. B. de, l$c» in curia nofir a recuperafiet verfus uos 
prafentationem fuam ad vicariam de, te'e. vobts mandamus 
quod adprefentat* ipfius A* B. ad vicariam idontam perfo- 
nam admittatis, tSc* 

Upon a prefentation to a benefice recovered in a quart 
impedit, or affife of darrein prefentment, the execution is by 
this writ { direCled not to the fheriff, but to the bifhop 
or his metropolitan, requiring them to admit and inftitute 
the clerk of the plaintiff. Black* Com* 3 V. 413. 

Cierico Infra fan-os tf>?bfncs coiifoturo, non Clf* 
genbO tit Is a writ directed to thofe who have 

thruft a bailliwick, or other office upon one in holy or¬ 
ders, charging them to releafe him. Reg. Orig. 143. 

Cierico capto per j&tatutum Upercatojum, iSc* A 
writ for the delivery of a clerk out of prifon, who is 
taken and imprifoned upon the breach of a ftatute mer¬ 
chant. Reg. Orig . 147. 

Cierico conbftto commilfo < 25 aolae in be felt it tf>;bt* 
uarff bciibgfdnbo, Is an ancient writ that lay for the de - 
livery of a clerk to his ordinary , that was foflherly con- 
wiled of felony, by reafon his ordinary did not challenge 
him according to the privileges of clerks . Reg. Orig. 

69. 

Clcrb, (clericus) In the moil general fignifieation, is 
one that belongs to the holy miniftry of the church ; 
under which, where the Canon law hath full power, ax 
not only comprehended facerdotes and deacon:, but alftSb 
fubd'taconi, leSiores, acolyti, exorcifia and ofiiarii : but the ^ 
word has been anciently ufed for a fecular priefi ; in op- 
pofition to a religious or regular* Paro*h. Antiq . 171. 

And is faid to be properly a miniftcr or pried, one who is 
more peculiarly called in fortem domini . Blount. 

Clerb, In another fenfe denotes a perfon who praffcifea 
his pen in any court, or otherwife; of which clerks there 
are various kinds, in fcveral offices, te’e. As the officers 
of the courts of law were formerly often clergymen, 
hence it is faid they go under the term of clericus , or 1 In k* 
And Temp * Ed. I. Johannes S&well, dericus dommi regis , 
was fuppofed to fignify fecretary or clerk of his council. 
Antiq. Nottiugbamjb* 317. 

Clerb Of tbe into. Is an officer in the navy office, 
whofe bufmefs is to record all order:-, contracts, bills, 
warrants, i$c. tranfa&ed by the lord high admiral, or 
lords commiifioners of the admiralty, and commifiioners 
of the navy; and is mentioned in the Stat. 16 Car* 2. 
r. 5. And 22 IS 23 Car* 2. c. 11. 

Clerb Of 9 ffibabfts, In the court of Chancery, is an 
officer that files all affidavits made ufc of in court. 

Clerb Of tbe $fllfc» Is he that writes all things judi¬ 
cially done by the jufticesof ajfife in their circuits. Cramp. 
Jurifd. 227. This officer is afTociated to the judge in 
conuniffion of affife, to take affifes , te c* 

Clcrb Of t&e li&aflo, *An officer belonging to the 
court of King's Bench. He files the bail pieces taken in 
that court, and attends for that purpofe. 

Clerb Of tlje Cfjccb, Is an officer in the King's court, 
fo called, becaufe he hath the check and controiment of 
the yeomen of the guard, and all other ordinary yeomen 
belonging either to the King, Queen, or prince ; giving 
leave, or allowing their abfence in attendance, ordiuii- 
nifhing their wages for the fame : he alfo by himfelf or 
deputy takes the view of thofe that are to watch in the 
court, and hath the fetting of the watch. 33 //. 8. 
c. 12. Alfo there is an officer of the fame name in the 
King’s navy at Plymouth, Deptford, Woolwich, Chatham, 

&c* i9*Car. 2. c. 1. • 

Clcrb Of tbc Croton/ {dericus corona) An officer in 
the King's Bench , whofe function is to frame, read and 
record all indictments againft offenders there arraigned or 
indifted of any publick crime. And when divers pwfons 
are jointly indi&ed, the Jerk of the crown /hall take bu: 
one fee, viz* 2s. for them all. Stat. 2 H. 4. r, 10. He 
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is othenvlfc termed clerk of the crown-office, and exhibits 
informations, by order of the court, for divers offences: 
And on informations exhibited in the crown-office, for 
trefpafs, battery, (sff. * Recogniiances are to be entered 
into for the informer to profccute with effeft, c. 4 iff 
5 If'. &' M. c . 22. 

Clerk of the Croton in Chancer?, Is an officer in 
that court who continually attends the Lord Chancellorin 
perfon or by deputy: he writes and prepares for the Great 
Seal, fpecial matters of ftatc by cojnmiffion, or the like, 
either immediately from his Majefly's orcjtirs, or by order 
of his council, as well ordinary as extraordinary, •viz. 
commiffions of lieutenancy, of juftices of alhfc, oyer and 
terminer, gaol delivery, and of the peace, with their writs 
of affociation, &c. Alfo all general pardons, at the King’s 
coronation ; or in parliament, where he fits in the Lords 
houfe in parliament time ; and into whofe office the 
writs of parliament, with the names of knights and bur- 
geffes elected thereupon, are to be returned and hied. He 
hath likewife the making out of all fpecial pardons; and 
writs of execution jupon bonds of ftatute ilaplc forfeited ; 
which was annexed to his office in the reign of Queen 
Mary, in confideration of his chargeable attendance. 

Clerk of tlje ^Declarations, An officer of the court of 
King's Bench, t]iat files all declarations in caufes there do- 
pending, after they are ingrofs’d, &c. 

Clerk of tbr IDclibctico, Is an officer in the Tower of 
London , who excrcifes his office in taking of indentures for 
all ft ores, ammunition, iffc iffued from thence. 

ClctU of the CrrO£0, (thricus errorum) In the court 
of Common Pleas, transcribes and certifies into the Kings 
Bench the tenor of the records of the caufe or action, 
upon which the writ of error, made by the curfitor, is 
Kgpught there to be heard and determined. The clerk of 
/the errors in the Kings Bench, likewife tranferibes and cer¬ 
tifies the records of caufes in that court into th v Exchequer, 
if the caufe or action were by bill: if'by original, the Lord 
Chief Julticc certifies the record into the houfe of peers in 
parliament, by taking the tranfeript from the clerk of the 
errors , and delivering" it to the Lord Chancellor, there to 
be determined, according to the ftatutes 27 Eliz. c. 8. and 
31 Eliz. c. 1. The chrk of the errors in the Exchequer 
alfo tranferibes the records, certified thither out of the 
King’s Benph, and prepares them for judgment in the 
court of Exchequer Chamber, to be given by the Juftices 
of C. B. and Barons there. Stat. 16 Car. 2. c. 2. zo 
Car. 2. c. 4. 

Clerk Of tl?C Cdoing, Is an officer belonging to the 
court of Common Pleas, who keeps the ejjbin rolls ; and the 
effoin roll is a record of that court: he lias the providing 
<lf parchment, and cutting it out into rolls , marking the 
numbers thereon ; and the delivery out of all the rolls to 
every officer of the court; the receiving of them again 
when they arc written, and binding and making up 
the whole bundles of every term ; which he doth as fer- 
vant of the Chief Jullice. The Chief Juflice of C. B . is 
at the charge of the parchment of all the rolls, for which 
he is allowed ; as u alfo the Chief Jullice of B. B. bc- 
fidcs the penny for the leal of every writ of privilege and 
outlawry, the feventh penny taken for the leal of every 
writ in court under the green wax, or petit feal; the fin'd 
Lord Chief Juftices having annexed to their offices or 
places, the cuftody of the faid feals belonging to each 
court* 

Clerk of ti)C C(treats, (ckrlcus extra dorum) A clerk 
or officer belonging to the Exchequer, who every term re¬ 
ceives the ejlreats out of the Lord Trvafurer’s Remem¬ 
brancer’s office, and writes them out to be levied for the 
King: and he makes fchedulcs of fuch funis /; treated as 
are to be dilcharged. 

Clerk of t\)t aMiiAprr, or crimper, Is an officer in the 
Chancery, whofe office is to rtLrva all the money due to 
the King, for the ficals of chauers, patents, commiffions 
and writs ; as alfo fees due to the officers for inrolling and 
examining the fame. He is obliged to attendance on the 
Lord Chancellor daily in the term-time, and at all times of 
Pealing, having with him leather bags, wherein are put all 
charters, &c. After they are fealed, thofc brigs, being 
fealed up with the Lord Chancellor’s private feal, are de¬ 
livered to the controller of the hamper, who upon receipt of 


them, enters the effeft of them in a book, &t. This La* 
naper reprefents what the Romans termed ffeum, which 
contained the Emperor’s trealurc,: and the Exchequer was 
anciently fo called, becaufe in eo recondercntur hanapi iff 
feutra cateraqua <vafa qua in cenfum & tributum perfohi 
folebant ; or it may be for that the yearly tribute which 
princes received was in hampers veff eljMfr *T of 

money. There being an arrear of 10,590/. Tzs. 1 id. of 
feveral antient fees and falaries, (sfr. payable out of thi* 
office; and there being a remainder of 13,698/. is. lid. 
of the fix-penny ftamp-duty on writs granted for relief of 
the fuitors of the court of Chancery; it was enabled by the 
Stat . 23 G. 2. c. 25. that thereout the 10,590/. 12 j. 11/. 
Ihould be paid to the creditors of this office. That the 
faid duty Ihould be made perpetual; and thereout 3000/, 
per annum Ihould be paid to the clerk of the hanaper, that 
the icfidue of the 13,698/. is. 11 d. Ihould be laid out in 
government fecurities, and the intcreft paid to the clerk of 
the hanaper , who Ihould pay 1,200/. to the Majicr of the 
Rclls. And that in cafe the revenue of this office fo aug¬ 
mented, Ihould be more thin fufficient to pay all fees, ia- 
laries, (37. the clerk Ihould account for the furplus. 

Clerk Of the 31tirollment6, Is an officer of the Common 
Pleas , that inrolls and exemplifies all fines and recoveries, 
and returns writs of entry, fummon9 and feifin, isfe. 

Clerk Of the IDutlco, (dericus juratorvm) An officer 
belonging to the court of Common Pleas, who makes out the 
writs of habeas corpora and difiringas, for the appearance 
of juries ; either in that court, or at the allifes, after the 
jury or panel is returned upon the venire facias; he alfo 
enreis into the rolls the awarding of thefe writs; and 
makes all the continuances from the going out of the ha¬ 
beas corpora until the verditt is given. 

Clerk Controller of the gtfng’ft Qo&ife, Is an officer 
in the King’s court, that hath authority to allow or dif¬ 
allow charges and demands of purfivants, meffengers of 
the Green Cloth, iffc. He hath likewife the overfight of 
all defedls and mifearriages of any of the inferior officers ; 
and hath a right to fit in the counting-houfe, with the, 
fuperior officers, viz. the lord Reward, treafurer, con¬ 
troller, and cofferer of the houffiold, for correcting any 
diforders. 33 H. 8. e. 12. 

Clerk of the ifrmg’o i&oufe. An officer that 

attends the marjhal in his court, and records all his pro¬ 
ceedings, 33 //. 8. c. 22. 

Clerk of the Jkfllg’0 Aiitotr, {dericus argent! regss) 

Is an officer belonging to the court of Common fleas, to 
whom every fine is brought after it hath paffed the office 
of the cttjlos brevium, and by whom the effedt of the writ 
of covenant is entered into a paper-book; according to 
which all the fines of that term are recorded in the roll* 
of the court. And the entry is in this form : Wilts, Jf 
A. B. dat domino rrgi dimidtam mar cam , (jfr. pro licentia 
conof dandi cum C. D. pro tali bus terris in, iSc. iff habet 
per chtrographum per pacem admijfum, (sV. After the 
King’s filver is entered, it is accounted a fine in law, and 
not before. 

Clerk, of the ftfng’0 Cfcat ifitirtjobe, An officer of 
the King7 houfliold, that keeps an account or inventory 
of all thin A belonging to the royal wardrobe* Stat. i 
E. 4. c. 1. 

ClCtk Of tjjr^pnrkct, (dericus mercati bofpitii regjs ) 

Is an officer of the^ing’s houfe, to whom ISltoil£sla ni|| > 
take charge of the the thui, 

dards of them, which are examples of all meafures 
throughout the land * as of ells, yards, quarts, gallons, 
c fc. And of weights, huihels, isle. And to fee that all 
weights and meafures in every place be anfwerable to the 
faid ftandard : of which office you may read in Flit a, lib . 

2. tap . 8 , 9, 10, &c. Touching this officer's duty, 
there are alfo divers ftatates, as 13 R,. 2. cap. 4. and 16 
R. 2. <*. 3. by which every clerk of the market is to 
have weights and meafures with him when he makes effay 
of weights, tjc. mark’d according to the ftandard; and 
to feal weights and meafures, under penalties. The 16 
Car . 1. c. 19. enacts, That clerks of the market of the 
King's or Prince’s houffiold, ihaU only execute thei* 
offices within the verge; and head officers ate to a& in 
corporations, (iff. The clerks of markets have generally 
power to hold a court, to which end they may iflue out 
z procefe 
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procefs # to (tariffs and bailiffs to brings jury before them; 
and give a charge, take prefentments of fuch as keep or 
ufe falfe weights and meafurcs j and may kt a fine upon 
the offenders, &c. 4 Inft. 274. But if they take any 

other fee or reward than what is allowed by ftatutc, &c. 
oroimpofe anv^^es without legal trial; or otherwife 
mHSMMMlmfel^s, they lhall forfeit 5 /. for the fir it 
offence, 10/. for the fecond, and 20/. for the third of¬ 
fence, on conviction before a juftice of peace, t$c. Stat. 

16 Car . 1. r. 19. 

CiwH Of t\)Z JftlCljtU, or {clericus nihilorum ) 

An officer of the court of Exchequer , who makes a roll of 
all fuch fums as are nihiled by the lhe riff's upon their 
eftreats of green wax, and delivers the fame into the re¬ 
membrancer’s office, to have execution done upon it for 
the king. See Staf. 5 R. 2. c. 13. Nibils are iflues by 
way of fine or amercement. * 

Clerk of the 4 D?zmance, Is an officer in the Tower, 
who regifters all orders touching the king’s ordnamt. 

Clerk Of the iDlltiakOneO, (clericus utlagariarum) 
An officer belonging to the court of Common Pleas , being 
the fervant or deputy to the King’s Attorney General, for 
making out writs of capias utlagatum , alter outlawry ; 
the King’s Attorney’s name being to every one of thole 
writs. 

Clerk of the |§*ipcr* 4 Df 5 cc, # Is an officer in the court 
of King's Bench, that makes up the paper-books of fpecial 
pleadings and demurrers in that court. 

Clerk Of the Idapcre, An officer in the Common Pleas; 
who hath the cuftody of the papers of the warden of the 
Pint, enters commitments and difeharges of prifoners, de¬ 
livers out day-rules, £sV. 

Clerk of a f&irtft). It was held, that a parilh clerk 
is a mere layman , and ought to be deprived by them that 
put him in, and no other; and if the ecclefiallical court 
meddle with deprivation of the parilli clerk, they incur a 
prxmunire, and the canon, which wills that the parfon 
ihall have eleflion of the parifh clerk, is merely void to 
take away the cuftom that any had to cleft him. 2 
JBrownl. 38. Pafth . 8 Jac. C. if. Gaudy v. Newman* 
Refolved, that if the pari/H clerk mi/demean bimfclf in 
his office, or in the church, he may be fentenced for it 
ia the ecclefiallical court to excommunication, but not 
to deprivation. 2 Bronvnl. 38. Pafch . 8 Jac. C. B . 
Gaudy v. Newman. 

Parifh clerk may fue in court chriftian for his fees, 
which are called largitioncs charitativa. Arg, cites the 
Regiiler, fol. 52. for he is quodam mode an officer fpiri- 
tual, cites 21 Ed. 4. 47. 2 Rol. Rep. 71. Hill. 18 

Jac. B.R. in Bijkop's cafe, 

Parifh clerk nominated by the parfon is by Common 
law an officer, and in for life, without deed. 2 Salk . 
536. pi. 27. HiU. 10 Ann. B. R. Parijh of Gatton v. 
Mil-wick. 

Clerk of the fdotlfamtltt iSollO, Rlericus rotulorum 
parliaments) Is that perfon which records all tilings done 
in the high court of parliament , and ingroffeth them in 
parchment rolls , for their better prefervation to poftcrity : 
of thefe officers there are two, one in the Lo$s Houfe, 
and another in the Houfe of Commons. 

Clerk Of Ike* fkatcntft, Or of the IcttepO patent under 
ttaQK^tSeglof England ; an office erected 18 Jac. 1 ,* 
/-^^fctkOT p&tf) Is an officer be¬ 
longing to the feffions of tlT^eace: his duty is to read 
indiftmentB, inrol the proceedings, and draw the procefs; 
he keeps the counter-part of the indenture of armour; 
records the proclamation of rates for fervants wages; has 
the cuftody of the regifter-book of licences given to badgers 
., of corn ; of perfons licenfed to kill game, tSc. And he 
\regifters the eftates of papifts and others not taking the 
oaths* Aifo he certifies into the King's Bench tranferipts 
of indiftments, outlawries, attainders and conviftions, had 
before the juft ices of peace, within the time limited : and 
byftatute, clerks of tne peace, &c. are to certify the tenor 
ofevery indiftraettVomlawry, &c. into B.R. within forty 
days, under a certain penalty. Stat . 34 35 H. 8. cap. 

14. And every clerk of the peace is to deliver to the 
ihcriff within twenty days after Michaelmas yearly an 
eftreatof all fines, &V. Zz Car. 2. c. 22 . The of os 


rctuhrum of the county hath the appointment of the clerk 
of the peace, who may execute his office by deputy. 37 
/f. 8. c. 1. And if a clerk of the peace mifdemcans 
hi ml elf, the juftices of peace in quarter-feffions have power 
to difcharge him $ and the cuftos rotulorum is to chufi? 
another refident in the county % or on his default the fei- 
fions may appoint one: the place is not to he fold, on 
pain of forfeiting double the value of the fum given, and 
difability to enjoy it, tz c. Stat. 1 // r . M. Jeff. 1. c. 
21. See the 4^5 W. iif M. c. 24. For the oath of 
the clerk of the peace on delivery of the cjlrcats, and the 
3 Geo. 1. c. 18. by w'hich the Barons of the Exchequer 
may amerce the clerk of the peace, for negleftiug to re¬ 
turn the eftreats according to the fiiid two afts of 22 & 
23 Car. 2. c. 22. and 4 £5' 5 Will. £> r M. c. 24. See 
Eftreats. 

Clerk Of t|)C pell, ( clericus pedis) Is a clerk belong¬ 
ing to the Exchequer , whole office is to enter every teller’s 
bill into a parchment roll called pellis receptcrum , and alfo 
to make another roll of payments, which is termed pellis 
exituum ; wherein he fets down by what warrant the 
money was paid; mentioned in the Stat. 22 & 23 Car. 2. 
c. 22. 

ClCtk Of tI)C pfttVall&lg (clericus parvet huger) An 
officer of the court of Chancery. There arc three of thefe 
officers, of whom the Mailer of the Rolls is the chief. 
Their office is to record the icturn of uli inquifitions out 
ofevery lliire; to make out patents of cuilomcr, gaugers, 
controllers, (Ac. all conge a* eiires for bilhops, the Sum¬ 
mons of the nobility, and burgeffes to parliament; com- 
miflions direfted to knights and others of every (hire, for 
aft effing fubfidies and taxes : all offices found pft mortcfhq. 
are brought to the clerks of the petty bag to be filed 
and by them are entered all pleadings of the Chancery 
concerning the validity of patents or other things which 
pafs the Great Seal; they alfo make forth liberates upon 
extents of Hatutes ftaple, and recovery of recognizances 
forfeited, and all elegits upon them : and all {hits for or 
againft any privileged perfon are profecuted in their of¬ 
fice, ific. 

CUfk Of tl)fc ( clericus piper) Is an officer in the 

Exchequer, who having the accounts of debts due to the 
king, delivered and drawn out of the remembrancer’s of¬ 
fices, charges them down in the great roll, and is called 
clerk of the pipe from the Hi ape of that roll, which is put 
together like a pipe: he alfo writes out warrants to the 
fheriffs to levy the faid debts upon the goods and chattels 
of the debtors; and if they have no goods, then he draws 
them down to the Lord Trcafurer’s Remembrancer, to 
write eftreats againft their lands. The ancient revenue of 
the crown ilands in charge to him, and he fees the fame 
anfwered by the farmers and (tariffs : he makes a charge 
to all Iherifts of their fummons of the pipe, and green wax, 
and takes care it be anfwered 011 their accounts. And he 
hath the drawing and ingrolhng of all leales of the king’s 
lands ; having a fecondary and Jcvcral clerks under him. 
In the reign of King Hen. 6. this officer was called ingrof 
fator magnirotuli. See Stat. j 5 H. 8 . e. 21. 

Clerk Of (clertcus pladtorum) An officer in 

the court of Exchequer, in whofe office all the officers of 
the court, upon fpecial privilege belonging unto them, 
ought to fue or be fued in any aftion, L c. In this office 
are alfo profecuted actions at law, by other perfnns as 
well as officers of the court; but the plaintiff* ought to be 
tenant, or debtor to the King, or fomc way accountant to 
him : now it is only matter of form. The clerk of the 
pleas has under him a great many clerks, who are at 
tornies in all fuits commenced or depending in the Ex¬ 
chequer. 

Clerk of t(je fMbt fl'eal, (clericus privati ftgiEt.) 
There are four of the officers which attend the Lord Prixy 
Seal : or if there be no Lord PrivftSenl, the* Principal Se¬ 
cretary of State; \friting and making out all things that 
are fern by warrant from the Signet to the Privy Seal, and 
which are to be paffed to the Great Seal: alfo they make 
out privy feds, upon a fpecial occafiem of his M.tjefty’s 
affairs, as for loan of money, and rhe like. He that ri 
now called lord Privy Seal, feems to have been in ancient 
times called clerk of the privy fed ; but notwithftanding 
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to have been reckoned in the number of the gjeat officers 
cf the realm. Stat. 12 J?. 2. <* li« And 27 H. 8. c. 
11. 

Cierfc of the l&ollo, An officer of the Chancery, that 
makes fearch for, and copies deeds, offices, tSc. 

ClCffc of the Iftuleo, In the court of King’s Bench, is 
he who draws up and ehtefs all the rules and orders made 
in court: and gives rules of courfe on divers writs : this 
officer is mentioned in the 22 & 23 Car. 2. c. 22. 

Cietfc Of the Actscro, An officer belonging to the 
commiffioners of fewers, who writes and records their pro¬ 
ceedings, which they tranfatt by virtue of their conunif- 
fions, and the authority given them by Statute 13 EL 
c. 9. 

Cicrfc of the j&rignet, (clericus ftgneti) Ts an officer 
continually" attendant on his Majctty’s Principal Secretary, 
who hath the cuftody of the privy Jtgtset, as well tor fealing 
his Majefty’s private letters, as fuch grants as pafs the 
King’s hand by bill figned : and of thefe clerks or of¬ 
ficers there are four that attend in their courfc, and have 
their diet at the Secretary’s table. The fees of the clerk 
of the fignet, and privy feal, are limited particularly by 
Jhttutc, with a penalty annexed for taking any tiling more. 
Sec 27 H. 8. c. 11. 

cicrfc of the &mperfcDcab’S, An officer belonging to 
the court of Common Picas, who makes out writs o ffuper- 
fedeas, upon a defendant’s appearing to the exigent on 
an outlawry, whereby the Iherilf is foi bidden to-return the 
exigent. 

Cicrfc of the CrcaCurpj (Jeriius thcfuurarii) Is an 
officer of the Common Pleas, who hath the charge of 
keeping the records of the court, and makes out all the 
M^ords of Nijiprius; alfo he makes all exemplifications of 
^records being in the Treafmy ; and he hath the fees due for 
all fearches. He is taken to be the fervant of the Chief 
J uilice, and removeable at pleasure; whereas all other of¬ 
ficers of the court are for life: there is a fecondary , or 
under Jerk of the Treafury for aflillance, who hath fome 
fees and allowances t and likewife an under-keeper, that 
always keeps one key of the 'Treafury door, and the chief 
Jerk of the fecondary another; fo that the one cannot 
come in without the other. 

Cicrfc of t|)C CUarrantS, ( cleruus *i warrontoruni J An 
officer belonging to the Common Pleas court, who enters 
all warrants of attorney for plaintiffs and defendants in 
fuits; and inrolls deeds of indentures of bargain and fale, 
which are acknowledged in the court, or before any judges 
out of the court. And it is his office to effreat into the 
Exchequer all iffues, fines and amerciaments, which grow 
due to the King in that court, for which he hath a (land¬ 
ing fee or allowance. 

Clerotiunue, An old word fignifying heir ; it is men¬ 
tioned in Mon. Angl. torn. 3. p. 129. ^ 

Clipping the coin , An offence pernicious to trade, and 
an infttlt on the prerogative. The offence is high treajon , 
by 5 Eliz. r. 11. Alfo fee 18 Eliz. c. 1. & 8 & 9 

W. 3. c. 26. Made perpetual by 7 Ann. e. 25. againlt 
buying, felling, and having in pofleffion any inftruments 
proper only for coining of ntoney^ By 15 £sf 16 Geo, 2. c. 
28. Colouring filver coin to make it referable gold, or 
copper to referable filver, is high treafbn. 

CUtoncs, The cldeft, and all the Tons of Kings. In 
the charter of King AEthelred —Ethelftanus F.cbryth, fcfr. 
turn epitheto clitonis fuhfcribunt. Mat. Parif. pag. 158.— 
Ego Edgar, lAc. clito legitimus prafati regis, ts c. Seldens 
Notes upon Eadmerus. 

Clffcc, Cliff* The names of places beginning or end¬ 
ing with thefe words, fig-nify a rock from the old Saxon. 

ClOCfcB and CSlatcbCff. Dial-plates and cafes not to 
be exported without the movement, 9 10 W. 3. c, 28. 

Je3. 2. —Makers fhall engrave tlieir names on clocks and 

watches, 9 fcf 10 W. 3. c. 28. felt. 2, -Penalties on 

workmen, &V. imbezilling materials of clocks and 
watches, 27 Geo. 2. c. 7. 

ClOCtC, A prilon or dungeon; *tis conjeftured to be 
of Britijh original : the dungeon or inner prifon of Wal¬ 
lingford cattle, temp. H. 2. was called do ere hrien , i. e. 
career britniy Hence feems to come the Lat. clone a % 

which was anciently the elofett ward or nattiett part of the 
prifon: the old doaccrisu is interpreted carceris cujlos: 
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and the prefent cloacerius, or keeper of a jokes, is a n 
office in fome religious houies abroad, lmpoied on an of¬ 
fending brother, or by him chofcn as an exercife of hu¬ 
mility and mortification. CenveL 

Ctofc l&OlU and Ciofe CSitftS, Grants of lands, 
from the crown are contained in charters xsr letters patent, 
that is, open letters, literal patentesf fo^&ifli iir-fiGfe 
they are not fealed up, but expofed’ to open view, with 
the Great Seal pendant at the bottom; and are ufually 
addretted by the King to all his fobjefts at large* And 
therein they differ from other letters of the King, fealed 
alfo with his Great Seal, but dire&cd 40 particular per- 
fons, and for particular purpofes; which therefore, not 
being fit for publick infpe&ion, are clofed up and fealed 
on the outfide, and are thereupon called writs ciofe, lit era 
cluufiC ; and are recorded in the clofe-rolls, in the fame 
manner as the others are in the patent-rolls. Black. Com. 

2 V. 346. 

Clott), Was an unlawful game, forbidden by Stat. 17 
Ed. 4. c. 3. and 33 H. 8. c. 9. It is faid to have been 
the fame with our nine-pins ; and is failed clojhcayles by 
the 33 H. 8. c. 9. At this time ’ris allowed, and called 
kailes, or kittles. 

Clotfc, No cloth made beyond fea fhall be brought 
into the King’s dominions, on pain of forfeiting the fame, 
and the importers to be farther punilhed. Stat . 12 Ed. 3. 
c * 3- 

CiOtbferB, Are to make broad cloths of certain length* 
and breadths, within the lifts; and fhall caufe their marks 
to be woven in the cloths, and fet a feal of lead thereunto, 
{hewing the true length thereof. 4 Ed. 4. c. 1. 27 

II. 8. c. 12. Expofing to fale faulty cloths, are liable to 
forfeit the fame: and clothier*, fhall not make ufe of 
flocks or other deceitful fluff, in making of broad cloth, 
under the penalty of 5/. Stat. 5 fcf 6 Ed. 6. c. 6. 
Juftices of peace are to appoint fearchers of cloth yearly, 
who have power to enter the houfes of clothiers, and per- 
fons oppofing them, fhall forfeit 10/. fe’r. 39 Eliz. c. 20. 
^Jac.\.c.2. 21 Jac. 1. c. 18. All cloth fhall be mea- 

fored at the fulling-mill,by the maftcr of the mill; who fhall 
make oath before a juftice for true meafuring; and the 
mill man is to fix a feal of lead to cloths, containing the 
length and breadth, which fhall be a rule of payment for 
the buyer, &e. 10 Ann. c. 16. By 1 Geo. 1. c. 15. 

Broad cloths mu ft be put into water for proof, and be 
meafured by two indifferent perfons chofen by the buyer 
and feller, And clothiers felling cloths before fealed, 
or not containing the quantity mentioned in the feals, 
incur a forfeiture of the fixth part of the value. Perfons 
taking off, o,r counterfeiting feals, forfeit 20/. And by 
a late ftatute, if any weavers of cloth enter into any com¬ 
bination for advancing their wages, or lcflening their 
ufual hours of work, or depart before the eud of their 
terms agreed, return any work unfinifhed, &e. they fhall 
be committed by two juftices, of peace to the houfe of cor¬ 
rection for three months: and clothiers are to pay their 
work-people their full wages agreed in money, under the 
penalty of 10/. &c. Stat . 12 Geo. 1. c. 32. Infpe&ors 
of mills and tenter-grounds to examine and feal cloths, 
are to be appointed by juftices of peace in feflions; and 
mill-men fending clothiers any cloths before infpefted, 
forfeit 40 s* The infpettoi's to be paid b y the clorhiera 
2 d. per doth. 1 X^ Geo. !<, c. 2 2 ^ _lf ama ^flofn ftmnln> 
ing on the tenters, be ftolcmia the night, and the fame is 
found upon an/ perfon, on \ jufticc’s warrant to fcarch, 
fuch offender fhall forfeit treble value, leviable by dif- 
trels, (Ac. or be committed to gaol for three months; but 
for a fecond offence he fhall luffer fix months imprifon- 
ment; and the third offence be tranfported as a felon, 
fcfr. Stat. 15 Geo. 2, cap. 27. See Drapery. 

Ciofce, Is the two and thirtieth part of a weigh of* 
checfe, /. t. eight pounds. 9 H. 6. c. 8. 

Clough* A word made ufe of for valley, in Domefday 
book. But among merchants, it is an allowance for the 
turn of the fcale, on buying goods wholefalfc by weight. 
Lex Mercat. 

C lunch, In Staffordshire, upon finking of a coal-mine, 
near the furface they meet with earth and ftone, then with 
a fobflancr called blue clunch, and after that they come to 
coal. 

Cluta* 
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(Fr. thus) Shoes clouted Ihoe$ j ami mod 
commonly horfe-lhocs: it alfo fignifies the ftreakes of iron 
with which cart-wheels are bound* Con/uetud. Dom. dt 
Barend. MS. ffol. 16. Hence clutarium, or cluarium, a 
forge where the clous or iron.(hoes are made**— Tenuit 
dubs carufatus domino rege, in capita per tale fer~ 

nsitium?' tiejt}endo pahrfridum domini regis, fuper quatuor 
pedes de Cluario damns regis qmtiefcunqm ad manerium 
/mum de Mansfield veneris, fcfr. Mon. Angl. tom. 2. 
pag. 598. 

ClL'peuft, One of a noblp family. Ctypes proftrati, a 
noble family extinll.-^—&‘r nobilis clypeus me marefcaU 
latum tot tA tantis hoftibus Anglia formidabilis evanuit . 
Mat. Parif. 463. 

Coach * (currus) A convenience well known ; and for 
regulating of hackney coaches in London , there are feveral 
ftatutes. By 9 Ann, c. 23. Eight hundred hackney 
coaches and two hundred chairs are allowed in London and 
Wefiminfitr ; which are to be licenfed by commiflioners, 
and pay a duty to the crown: and if any perfon drive a 
hackney coach without licence, he (hall forfeit 5 /. and a 
chair 40 s . Coachmen and chairmen, giving abufive lan¬ 
guage, or demanding more than their fare, tsc. a juftice 
of peace may order them to pay not exceeding 20 s, to the 
poor, and not being able to pay it, fend them to the houfe 
of correction ; and perfons n<£ paying coachmen their 
fare, or cutting or defacing coaches, &c. a juftice will 
order farisfaltion to be made, and bn refufal, may bind them 
over to the quarter-fdlions. The 1 Geo. 1. c. 57. or¬ 
dains, That where coachmen refufe to go at, or exalt 
' more for their hire than is limited by the alt, they fhall 
forfeit not exceeding 3/^or under iox. and the com- 
mifitoners have power fpdetermine it. The fare of 
hackney coachmen in London, or within ten miles thereof, 
is 10;. per day, allowing 12 hours to the day; and by 
the hour not above is. 6 d. for the firft, and i x. for every 
hour after: and none are obliged to pay above 1 x. for 
the ufe of any hackney coach for any diftance, not men¬ 
tioned in the alt, which is not above one mile and four 
furlongs 3 nor above 1 x. 6 d. for any diftance not exceed¬ 
ing two miles : the fare of a hackney chair is 1 s. for 
any diftance not exceeding a mile, and is. 6d. for any 
diftance not exceeding a mile and four furlongs. There 
are certain places and diftances mentioned in the alt for 
the extent of the refpeltive fares; and other diftances 
meafured and rated by the commiflioners, in purfuance of 
the ftatwtes. Coachmen are to have numbers to their 
coaches on tin-plates, or (hall forfeit 5 1. and refu/ing any 
perion to take the number of their coaches, or giving a 
wrong number, incurs the forfeiture of a fum not exceeding 
40 x. None but licenfed coaches fhall ply at funerals for 
hire, under the penalty of 5 /. Drivers of hackney coaches 
are to give way to perfons of quality, and gentlemen’s 
coaches, on the penalty of iox. On Sundays thlrc were 
formerly only one hundred and feventy-five co&ches to 
ply, but now we believe there are more. There are 
feveral (landings of coaches, at the mod noted parts of the 
town, ordered by the commiflioners to be in the'middle of 
ftreets, fc. Vide 5 fcf 6 W. fcf M, cap. 22. • 9 Ann. c. 
23. 10 Ann. c. 19. fiS. 158. 12 Ann. fiat. I. c. 14. 

t Geo. 1* c. 57. And 12 Geo. 1. c. 12. ft&. 13. 

The maftdfr olftage coacba* aae ut>t liable to an altion 
for things loft by their co&jftnen, who have money given 
them to carry the goods; unlefs where any fuch mailer 
takes a certain price for the fame. See 1 Salk 282. By 
the Seat. 20 Geo. 2. c, 10. A yearly tax of 4/. is laid on 
every coach, berlin, landau, chariot, calaih with four 
wheels, chaife marine, chaife with four wheels, and ca¬ 
ravan kept by any perfon for his own ufe, (except fuch 
as are licenfed by the commiflioners for hackney coaches), 
and of 40X? on every calaih, chaife and chair with two 
wheels, drawn by one or more horfes, kept by any perfon 
for his own ufe. No perion to pay for more than five 
jfbch carriages on which 4/* a year is laid, except kept 
to be let out for hire. This doty to be. under the 
management of the commiflioners of excife. Perfons 
keeping fuch coaches, isc. yearly to give notice to the 
excife-office, and then pay the duty. Stage coaches and 
ppft chajfes are excepted. Poft-chaifcs arc to be entered 


at the excife-office, and have a figure Or mark of dif- 
tin&ion; and fo are coaches, tsc. let out for 'hire* 
Coaches, IsV. kept for fale are not to be taxed. If any 
perion, having paid the duty, (hall die before the end of 
the year, no perfon claiming title to the coach, 15 U. (hall 
be liable to any tax for the remainder of the year. 

Coaftjm&HettJ. The wares If coachmakers fhall be 
(earched, by perfons appointed by the fadlers company* 
Stat. 1 Jac. 1. cap. 22. 

Coabjuto*. (bat.) A fellow-helper or afliftaut; par¬ 
ticularly applied to one appointed to afiift a biJhop, being 

f rown old and infirm, fo as not to be able to perform his 
uty. 

Coal-mine*. Malicioufly fetting fire to coal-mines, 
or to any delph of coal, is felony. 10 Geo. 2. c. 32. 

fia. 6. 

Coair The fack of coals is to contain four bufliels of 
clean coals : and fea coals brought into the river Thames , 
and fold, (hall be after the rate of thirty-fix bufliels to the 
chaldron: and one hundred and twelve pounds the hun¬ 
dred, lAc. The Lord Mayor and court of Aldermen in 
London , and juftices of the peace of the feveral counties, or 
three of them, are impowered to fet the price of all coals to 
be fold by retail; and if any perfon (hall refufe to fell for 
fuch prices, they may appoint officers to enter any wharfs 
or places where coals are kept, and caufe the coals to be 
fold at the prices appointed. 7 Ed. 6. cap. 7. i6 & 17 
Car. 2. cap. z. 17 Geo. 2. c. 35. Commiflioners are or¬ 
dained for the meafuring and marking of keels, and boats 
for coals at Nenvcafile ; and veflels carrying coals before 
meafured and marked, (hall be forfeited, tsc, 30 Car. 2. 
c. 8 . fcf 6 Iff 7 W. 3, c. 10. Englijh lhips trading in 
coals may be manned with foreigners during war. 2 We 
& M. c. 17. A duty is laid on coals imported, by Stat. 

6 & 7 W. 3. c. 18. 9 Isf 10 W. 3. c. 13. 10 h 

IV. 3. c. 21 . 8 Ann. c. 4. 9 Ann. c. 6, 22 6f 28. 12 
Ann. flat. 2. c. 9. 5 Geo. 1. c. 9. £f 30 Geo. 2. c. 19. 

For the contents of the coal-bulhcl, fee 12 Ann. fiat. 2. 

<• * 7 - 

Contrails between coal owners and mafters of (hips, 
lAc. for reftraining the buying of coals are void; and the 
parties to forfeit too/. And felling coals for other forts 
than they are, (hall forfeit 50/. Not above fifty laden 
colliers arc to continue in the port of JVxo ocafile, &c. 
And work people in the mines there (hall not be employed 
who are hired by others, under the penalty of 5 /. Coal- 
facks (hall be (ealed and marked at Guildhall, &t. and be 
four feet and two inches in length, and twenty-fix inches 
iu breadth, on* pain of 20s. Alfo fellers of coals are to 
keep a lawful buihel, and put three bufhels to each fack, 
which buihel and other meafures (hall be edged with iron, 
and fealed ; and ufing others, or altering them, incurs a 
forfeiture of 50/. iAi . The penalties above 5/. recover¬ 
able by altion of debt, Ijfr. and under that fum before 
juftices 6f peace. Stat. 3 Get. 2. c. 26. Owners or ma¬ 
fters of (hips (hall not enhance the price of coals in the 
river of Thames, by the keeping of turn in delivering of 
cn„ls there, under the penalty of 100/. ts/r. 4 Geo. 2. r. 
30. The price of fea-coals imported into London and 
ports adjacent, to be there fold, may be fet by the Lord 
Mayor, &c. for one year; and perfons felling coals out of 
any veflel, yard, or warehoufe, for a higher price, (hall 
forfeit 36s. per chaldron, to be levied by warrant of two 
juftices. Dealers in coals at Billing/gate, lAc. refufing to 
fign legal contrails, (hall forfeit 50/. And any perfon 
vending coals a tNcwafilc, that refufeth to put a loading 
on (hipooard, on tender of the price they bear, is liable to 
the forfeiture of too/, to be recovered by allion in rhe 
courts at Wefiminfitr , within fix months, by Stat . 11 Geo. 
z. c. 15. 

By the Seat. 19 Gto. 2. c. 3 5 . Two land coal-meters 
fre to be appointed for the city "and liberty of Wefiminfitr , 
ami that part of the jiutchy* of Lan after adjoining 
thereto, and the feveral pirifties of St. Giles in the Fields, 
St. Mary It Boss, and fuch part of the pari fh of St. An¬ 
drew » Holbom , as lies in the county of Middle/ex, are to 
appoint labouring coal-meters. No perfon, after coal* 
delivered from any (hip, is to break bulk, before the time 
of delivery al the wharf, in the abience of a meter or 
the confumer, under the penalty of 5/. All contrails for 
D d d coals 
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coals to be delivered within the limits aforefaid (not being 
left than five chaldron) fhall be for pool mcafure, including 
the ingrain, and fhall be fo underilood, though the term 
pool rncaiure be omitted in the contract; and fhall be 
loaded feparately, and delivered without being meafured, 
unlefs the buyer defire it. All coals fold for wharf mea- 
fure, above eight bufhelt, fhall be meafured in the pre- 
fence of a labouring coal-meter. The feller to pay 
per chaldron to the principal coal-meter, who is to deli¬ 
ver to the feller a ticket of the names of the feller and 
confumer, quantity of coals, 1 3 c. the feller is to deliver 
the fame to the confumer, who is to pay for the roetage. 
Penalty of altering or refufmg a ticket 5 l. Penalty of 
carrying coals without a ticket 50/. Penalty on falfe 
ticket or falfe meafure 5/. Confumer diflatisfied may 
have coals rc-meafured. The carman, on notice in 
writing, that the confumer is diffatisfied, fhall not quit 
the cart till the coals arc re-meafured. By 23 Gee, 2. c. 
2 6. If either of the principal land coal-meters fhall neg- 
ledt to ftation labouring coal-meters, he fhall forfeit 10I. 
Every labouring coal-meter neglecting to attend forfeits 
40/. For farther regulations of the coal trade, fee 22 
Geo. 2, c. 37. 31 Geo. 2. c. 15. 32 Gee, 2. c. 27. <3 

33 Gee, 2. cl$. . . 

COiltMltmeur. Courts of arms were not introduced 
into feals, nor indeed into any other ufe, till about the 
reign of Richard the Firit, who brought them from the 
Croifade in the Holy Land; where they were firil in¬ 
vented and painted on the fhields of the knights, to 
diHinguifh the variety of perfons of every Chriitian na¬ 
tion who reforted thither, and who could not, when clad 
in complete Heel, be otherwife known or afeertained. 
mack. Cm. 2 V. 306. 

, It is the bufinefs of the court military , or the court of 
chivalry, according to Sir Matthew Hale , to ac(juH the 
right of armorial enfigns, bearings, crclts, fupporters, 
pennons, (3c. and alfo rights of place or precedence, 
where the King's patent or aft of parliament (which 
cannot be over-ruled by this court) have not already de¬ 
termined it. Black. Com, 3 V . 105. 

C&ci)etillgS> An exa&ion or tribute in Ireland , now 
reduced to chief rents. See Bonaght. 

COCbltttal* The importation of cochineal from ports 
in Spain was declared lawful during the late war, (3 c. 
Stat. 6 Ann. c. 33. Any perfons may import cochineal 
into this kingdom, in fhips belonging to Great Britain , 
or other country in amity, from any place whatfoever, by 
7 Geo. 2. cap. 18* 

Cocbct, (cockettum) Is a feal belonging to the King’s 
<;ullom-houfc: or rather a fcroll of parchment fealed, and 
delivered by the officers of the cuflom-houfe to merchants, 
as a warrant that their merchandifes are cuftomed: which 
parchment is otherwife called liter* dt ceketto, or liter .*• 
tejlimoniales dt coketto. 11 Hen. 6. Reg. Orig. 179,192. 
So it is ufed, 5 fcf 6 Ed. 6. cap. 14, &c. The word 
cockettum or cocket, is alfo taken for the cuftom-houfc or 
office where goods to be tranfported were firil entered, and 
paid their cuflom, and had a cecket or certificate of 
dharge: and cockettctta lana is woqj duly entered and tocketted, 
or authorifed to be tranfported. Mem. in Scat. 23 Ed. 1. 
Cecket is likcwife ufed for a fort of mcafure, as we may 
read in Fleta, lib. 2. cap. 9. Fanis vero integer quadran- 
talis frumenti ponderahit unum cockct t3 dimidium t and it 
is made ufe of for a diltin&ion of bread, in the Hatute of 
bread and ale, 51 H. 3. fiat. 1. erd. propiftor. Where 
mention is made e iwafiel bread , cocket bread, bread eftreet, 
and bread of common wheat; the waftel bread being what 
we now call the finefi bread , or French bread j the cocket 
bread the fecond fort of white bread ; bread of treet, and 
of common wheat, brown , or houjhold bread, (3 c. What 
we call cocket* (as to the King's feal) was called coket, end 
a part of the King's feal. Madox Exch. 1 F. 783. c. 18. 
& ibid. c. 1. N. S. * 

CocfefctU 0 > A boatman, cockfiwain or coxoa. Cowel. 

Cocula, A cogue, or little drinking-cup, in form of a 
fmall boat, ufed efpecially at fea, and Hill retained in a 
cogue of brandy. Thefe drinking cups are alfo ufed in 
taverns to drink new fherry, and other white wines, which 
look foul in a glaft* 
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CobtCil, (codicillus, from codex, a book, a writing) Is 
a fchedule or fupplement to a will, where any thing is 
omitted, which the tdlator would add, or he would ex¬ 
plain, alter, or retradt what he hath done; and it is the 
fame with a teflament, but that it is without an executor; 
and one may leave behind him only jgc ivri lament, at 
! many codicils as he pleafes. H r ep. $ymh*ry!WJb. A 
codicil is taken as part of the rvill; and the codicils 
ought to be annexed to the teflament, and the executor is 
to fee that they are all performed: if the will or codicils 
are kept from the executor, he may force the party de¬ 
taining them to deliver them up by the cccldiaitical law, 
and recover them in the fpiritual court. Swinb. pag. 1. 
felt. 1. Some writers, comparing a teflament and a co¬ 
dicil together, call a teflament a great will, and a codicil 
a little one. 

Coffee, Cea, and Chocolate. The cuflom duties on cof¬ 
fee, tea, and chocolate, are taken off by llatutc, and inland 
duties granted in their Head, payable by druggiils, and all 
perfons dealing in cofee, ( 3 c. And entries arc to be made of 
all warchoufes, under penalties and fonfeiture of the goods. 
S/at. 10 Geo. 1. c. 10. The duties to be paid are 2 s. per 
pound for coffee, for tea 4r. and chocolate is. 6d. But fee 
pojl. And coffee, (£ U. not to be fold but in places en¬ 
tered ; and if above fix pounds weight, to have a permit: 
dealers in coffee and chocolate, coffcc-houfe keepers, ( 3 e. 
fhall keep an account of goods fold every day, and deliver 
their books to the officers on oath, (3 c Chocolate fhall 
beftamped, And chocolate-makcrs are to make an entry of 
all chocolate made, under the penalty of 50/. And per- 
fons, mixing other drugs with coffee or tea, fhall forfeit 
100/. S/at. 11 Geo. 1. c * Mg See the late llatutc 
againfl fophillieating tea, anqHlporting cocoa nutihells 
or hulks to make chocolate, (Ft. 4 Geo. 2. c. 14. See 
5 Geo. 2. e. 24. The inland duties on tea altered, 18 
Geo. z. e. 26. Drawback on tea taken off, 18 Gee. 2. 
c. 2 6. India Company may import tea by licence 
from European ports, 18 Geo. 2. c. 26. Tea may be 
imported to Ireland and the plantations without paying 
inland duty, 21 Gte. 2. c. 14. Tea above 6 lb. in Bn-, 
tijh fhips, come from abroad and not employed by the 
India Company , forfeited. 28 Geo. 2. c. 21. Additional 
duty on coffee and chocolate, 32 Geo. 2. c. 10. 

Cofra, A coffer, cheft, or trunk.- Cufiot cclkgii 

(3 mtnifiri ejufdem, 13 c. capientes cert am fummam pecuniA 
de cofris fundatoris. Munimenta Ilofpit. SS. Trinit. de 
Pontefrafcto, MS. fbl. 50. 

Cofferer of the triiig'0 $ouCt)Oit>, Is a principal offi¬ 
cer of the King’s houfe, next under the controller, who 
in the counting-houfe, and elfewhere, hath a fpccial 
charge and overfight of other officers of the houfhold, to 
all which he pays their wages: this officer paffes his ac¬ 
counts in the Exchequer, and is mentioned in 39 Eliz. c . 7. 

CogjjU, A fmall fifliing-boat, upon the coafls of York^ 
Jhire : ahd fogs, (cogones) are a kind of little fhips, or 
veffels, ufed in the rivers Oufe and Umber. Stat. 23 H. 8, 
c. 18. — Pra-paratii cogonibus, GaUets (3 alt is Navi bus, 
(3 V. Matt. Parif. anno 1066. And hence the cogmen, 
boatmen o! feamen, who after fhipwreck or Ioffes by fea, 
travelled and wandered about to defraud the people by 
begging and Healing, till they were reftrained by divert 
good laws. Du Frefne , r~ - 

Cognatf, Relations b y o h o < nothert»os the agnati are 
relations by the father. * 9 * -r 

Cognattone, A writ Of coufenage. See Cofcnage . 

Cognffaftce, or cognisance, (Fr. connufance, Lat. cog- 
nitioj Is ufed diverily in our law : fometimes it is an ac¬ 
knowledgment of a fine , or confeffion of a thing done % 
and there is a cognifance of taking a diHrefs; fonaetimrt 
it is the hearing of a matter judicially; as to take cogni¬ 
fance of a caufe: and fometimes it fignifies a jurifdi&ion, 
as cogni&nce of pleas is a power to call a caufe or plea 
out of another court; which none can but the King, or 
by charter. This cognifance of pleas is a privilege grant¬ 
ed by the King to a city or town, to hold plea of all con¬ 
trails, (3 c. within the liberty of the franchife; apd 
when any man is impleaded for fuch matters in the courts 
o ( Wefiminfitr, the mayor, (3c. of fuch franchife may afk 
cognifance of the plea, and demand that it fhall be de¬ 
termined 



COG 

terming before them: but if the courts at Weflminfltr 
be po/Telled of the plea before cognifame be demanded, 
it is then too late. Terms de Ley. See Stat. 9 H. 4. 
r. 5. CogniJ'ance of pleas extends not to aflifes; and 
when granted, the original lhall not be removed: it lies 
ntot in a £ uartfj.}‘Ait, for they cannot write to the biJfeop, 
nor dr ;< a plea ou\of the county-court, which cannot 
award a refummons> &c. Jenk. Cent . 31, 34. This 
cognifauce (hall be demanded the (irft day : and if the de* 
maadant in a plea of land counterpleads the franchife, 
and the tenant joins with the claim of the franchife, and 
it is found againft the franchife, the demandant (hall 
recover the land ; but if it be found agaiult the demand¬ 
ant, the writ (hall abate. Ibid 18. 

There arc three forts of inferior jurifdiBions, one whereof 
is tenere placita , and this is the lowed fort; for it is 
only a concurrent jurifdidlion, aad the party may fue 
there, or in the King’s courts, if he will. The fccond 
is conufance of pleas, and by this a right is veiled in the 
lord of the franchife to hold the plea, and he is the only 
perfon who can take advantage of it. The third fort is 
an exempt jurifdi&ion , as where the King grants to a 
great city, that the inhabitants thereof (hall be iued within 
their city, and not elfewhere ; this grant may be pleaded 
to the jurifdi&ion of this court, if there be a court within 
that city which can hold ple%of the caufc, and no-body 
tan take advantage of this privilege but a defendant; for if 
he will bring certiorari, that will remove the caufc, but 
he may wave it if he will, fo that the privilege is only for 
his benefit. 3 Salk. 79, 80. pL 4. Hill . 1 Ann. B. R . 
Croffe v. Smith . 

King Hen. 8. by letterspatcnt of the 14th of his reign, 
and confirmed by parliament, granted to the univerfity of 
Oxford conufance if pleas, in which a fiholar or fervant of 
es college Jbould be party, ita quod jufticiarii de utroque banco 
fe non intremittant . An attorney of C. B. fued a fiholar 
in C. B. for battery ; per cur. This general grant does not 
extend to take away the fpecial privilege of any court 
without fpecial words, Litt. Rep . 304. Mi(h. 5 C. 
C. B. Oxford (University's) cafe. 

If a fiholar of Oxford pr Cambridge be fued in Chan- 
eery for a fpecial performance of a contraft to leafi lands in 
Middlrfex, the Univerfity (hall not have conufance, be- 
caufe they cannot fequefter the lands. Gilb. Htji. of C. P. 
194. cites 2 Vent. 363. 

Conufance mud be demanded before an imparlame, and 
the Jante term the writ is returnable, after the defendant 
appears, bec&ufe till lie appears there is no caufe in court, 
otherwife there would be a delay of judiCe; for if after 
imparlance, when the defendant has a day already allowed 
him, he would have two days, fince when the conufance 
is allowed, the franchife prefixes a day to both parties to 
appear before them, and it is the lord’s laches if he does 
not come foon enough not to delay the parties. I Gilb. 
Hift.ofC.P. 19& 

Conofance was granted to the Univerfity of Oxford, 
(no cafe being (hewn to the contrary), in Eafter Term, 9 
Geo, 2. in the cafe of Woodcocks and Brooke . Ken. Temp. 
Hardw. per Annualy, fo- 241* * 

Cognifan e aifo fignifies the badge of a waterman or fer¬ 
vant, which is ufually the giver’s creft, whereby he is 
known to bcJqng to this or that nobleman or gentleman. 
Vide Black. Com. jV. 300. 4 V. 275. 

Cogitifo* and W%nik€,'$r cognizor) Cegnf/or, is he 
that pafieth or acknowledged a fine of lands or tenements 
to another ; and cognifee is he to whom the fine of the 
faid lands, iAc. is acknowledged. Stat. 52 H. 8. c. 3. 
CogtUtiOiUS, Enfigns and arms, or a military coat 
- painted with arms - - —— Cum viderunt hofies Ghrifti ar¬ 
ms, vtxiBis cognitionibus pi&nratis, lAc. Mat. Parif. 
1250. 

Cogflftionital OjNmnfttt, Is a writ to one of the 
King's juftices of the Commit Pleat, or other that hath 
Power to take a fine, who having taken the fine defers 
to certify it, commanding him to certify it* Reg. Orig. 
6 $. 

tgOgMtft Sftftmtm, Is where a defendant acknow¬ 
ledges or coufefles the plaintiff’s caufe againft him to be 
juft and true, and before, or after iffme, utfffers judgment 
to be entered againft him without trial. And here the 
-I 
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confelfion generally extends no further than to what ii 
contained in the declaration; but if the defendant will 
confefs more, he may. 1 Roll . 929. Hob. 178. 

^ CogtoflKj Is faid to be a fort of coarfe cloths, made 
in divers parts of England, of which mention is made in 
the 13 R. 2. cap. 10. 

Cofriagfcim, A tribute paief by thofc who meet promit 
cuoufly in the market or fair; cohua fignifying a promis¬ 
cuous multitude of men in a fair or market. — Quie/i ab 
omns thelonio, fajfagio , pontagio , cohuagio, pallagio , 

Du Cange. 

Coif, ( coifa ) A title given to ferjeants at law; who 
are called ferjeants of the coif, from the lawn coif they 
wear on their heads under their caps, when they are 
created. The ufe of it was anciently to cover tonfuram 
clericalem, otherwife called corona cleriealis ; becaufe the 
crown of the head was clofe (haved, and a border of 
hair left round the lower part, which made it look like a 
crown. Blount. 

Coin, (cuna petunia) Seems ta come from the Fr. 
coign, i. e. angulus , a corner, whence it has been held, 
that the ancientcit fort of coin was fquarc with corners, 
and not round as it now is : it is any fort of money coined. 
Cromp. Jurifd. 220. Coin is a word collective, which 
contains in it all manner of the feverai damps and fpecics 
of money in any kingdom : and this is one of the royal 
prerogatives belonging to every fovereign prince, that he 
alone in his own dominions may order and difpofe the 
quantity, value, and faJhion of his coin. But the coin 
of one King is not current in the kingdom of another, 
unlefs it be at great lofs $ though our King by his pre¬ 
rogative may make any foreign coin lawful money of Po¬ 
land at his pleafure, by proclamation. Terms de Ley. if 
a man binds himfclf by bond to pay one hundred pounds 
of lawful money of Great Britain, and the perfon bound, 
the obligor, pays the obligee the money in French, Spa- 
nifih, or other coin, made current either by aft of parlia¬ 
ment, or the King’s proclamation, the obligation will be 
well performed. 1 Inft. 207. But ’tis faid a payment in 
farthings, is not a good payment. 2 Left. 517. When 
a perfon has accepted of money in payment from another, 
and put the fame into his purfe, it is at his peril after 
his allowance; and he (hall not then take exception to it 
as bad, notwithftanding he prefently reviews it. Terms 
de Ley. By ftatute any perfon may break or deface pieces 
of filver money fufpetted to be counterfeit or diminilhed, 
otherwife than by wearing : but if fuch pieces on break¬ 
ing, dsV. are found to be good coin, it will be at the 
breaker’s peril, who (hall ftand to the lofs of it. 9 & 
W. 3. c. zi. Coins of gold and filver are to pafs not- 
withftanding fome of them are crack’d, or worn, but not 
if they are dipt. 19 H. 7. c. 5. Counterfeiting, im¬ 
pairing, or clipping of the King’s coign, is made high 
treafon. 25 Ed. 3. c. 14. and 18 Eliz, cap . 7. It is 
alfo treafon to make any damp, dye, mould, (Ac. for coin - 
ing, except by perfons im ployed in the mint, &c. Con¬ 
veying fuch out of the mint, is the fame ; and fo is co¬ 
louring metal refembling coin of gold or filver, marking 
it on the edges, tdc. And*if any perfons mix blanched 
copper with filver, to make it heavier, and look like 
gold, or receive, or pay counterfeit milled money, it is 
felony. 8 9 W. 3. c. 26. Counterfeiting broad 

pieces of gold, CSV. is declared to be treafon* Stat. 6 
Goo. 2. cap. 26. Perfons that wa(h or gild any (hilling, 
or fix-pence, or alter the imprefiion, fo as to make them 
refemblo a guinea, half guinea, is'e. are adjudged guilty 
of high treafon; and thofe who tender in payment, any 
counterfeit coin, knowingly, (hall be imprifoned fix months 
for a firft offence, two years for the fecond, and a third 
fuffer ad leloas. 15 Geo . 2, c. 28. The ftatutes •which 
ordain miUed money to be made, give liberty to any per- 
foqg^o refofe hammered filver coin^ as not being the law- 
ful fa;# of this kingdom. 3. c. 2. Counterfeiting 

of the coin extends only to gold and filver coin; for the 
coining of Jarching* pr half-pence, or pieces to go for 
fuch, of copper, incurs a penalty of 5 /. for every pound 
weight, by Stat. 9 & 10 W. 3. c. 33* This offcnce is 
now punimed with two years imprifonment, and furety 
to be given by the offenders for good behaviour two 
years more. IS Gmo. .2. c, »*. Perfons apprehending 

money- 
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toidn£y*coiners, clippers, lAc. are to have 40/. reward; 
and a guilty perfon diicovering two others, to be pardon¬ 
ed, &c. 6 of 7 W. 3* t* 17. f. 9, 10/. is alfb given as a 
reward, for. apprehending and conviding coiners of cop¬ 
per money* In the fevcnth year of King William III. 
an a ft was made for casing in all the old coin of the 
kingdom, and to melt it down and recoin it; the de¬ 
ficiencies whereof were to be made good at the public 
Charge : and in every hundred pound coined, 40/. was to 
be (hillings, and 10/. fixpences, under c&tain penalties. 
Perfons bringing plate to the mint to be coined, were to 
have the fame weight of money delivered out, as an encou¬ 
ragement: and receivers general of taxes, were to 
receive money at a large rate per ounce. Our guineas 
have been raifed and fallen, as money has been fcarce or 
plenty, feveral times by ftatute: and anno 3 Geo . 1. on a 
fcarcity of filver toin, for remedy, guineas were funk to 
in. at which they now pais, by proclamation. See 
Money, and Black . Com . 4 V . 84, 88, 90, 98, 120. 

Coinage, ( \unagium ) Is the damping and making of 
money, by the King's authority. And there is a duty of 
ioj. per ton on wine, beer, and brandy imported, called 
the coinage duty, granted for expencc of the King's l0 in¬ 
age, but not to exceed 3000/. per ann . Stat. 18 Car . 2. 
cap. 5. This duty For coinage hath been continued and 
advanced, by divers llatutes, as 4 ^ 5 Ann . c. 22. 1 

Geo. 1. r. 43. 9 Geo . I. c * 19. & * The coinage duties 

are continued for feven years, by a late ilatute ; and the 
commiffioners of the treasury, out of the money ariiing by 
this ad, or other publick iupplies, (hall defray the ex¬ 
pence of the mints of England and Scotland, not exceeding 
r$ooo /. a year. St at. 4 Geo. 2 . c. 12. By St at. 1 Geo. 
3. r. j[6. The coinage-duty is continued for feven years 
from March 1, 1761. See Tab. to S/at. tit. Money* 

CollbcrtfJ (coliberti) Were tenants in focage; and 
particularly fuch villeins as were manumitted or made 
freemen. Dome/day . But they had not an abfolute free¬ 
dom ; for though they were better than fervants, yet they 
had fuperior lords to whom they paid certain duties, and 
in that refped they might be called fervants, though they 
were of middle condition, between freemen and fervants. 

Libert ate earens colibertus dicitur ejfe. Du Cange. 

Collateral, ( collaterals ) from the Lat. laterale. Tide¬ 
ways, or that which hangeth by the fide, not dired: as 
collateral ajfurance is that which is made over and above 
the deed itfclf: collateral fecurity, is where a deed is 
made of other land, befides thofe granted by the deed of 
mortgage: and if a man covenants with another, and 
enters into bond for performance of his covenant, the 
bond is a collateral afluranee ; becaufe it is external, and 
without the nature and effence of the covenant. If a 
man hath liberty to pitch booths or (landings, for a fair 
or market in another perfor.'s ground, it is collateral to 
the ground. The private woods of a common perfon, 
within a foreft, may not be cut down without the King's 
licence; it being a prerogative collateral to the foil. And 
to be fubjed to the feeding of the King's deer, is colla¬ 
teral to the foil of a foreft. Cramp. Jurifd. 183. Man- 
wood, p . 66. ® 

Collateral Confangutnftp, or kindred . Collateral rela¬ 
tions agree with the lineal in this, that they defeend from 
the fame Hock or anccftor; but differ in this, thut they 
do not defeend from each other. Collateral kinjmen, 
therefore, are fuch as lineally fpring from one and the 
fame anceftor, who is the ftirps or root, the ftipes, trunk, 
.or common dock, from whence thefe relations are 
branched out. Tide Black . Com. 2 V. 204, &c. 

Collateral IDKcent, and Collateral OSiarrantp* See 
Di/cent and Warranty . 

Collateral HtTue. Is where a criminal convid pleads 
any matter, allowed by law, in bar of execution, as preg¬ 
nancy, the King's pardon, an ail of grace, or diverfity of 
perfon , viz. that he or not the fame that was 

attainted, fcfr. whereon ifluc is taken, which iffue is 
to be tried, by a jury, injlanttr. Tide Black. Com. 4 V. 
389. 

CollatfO 2 &ra 0 }tini > Is m law where a portion or 
money advanced by the father to a fon or daughter, as 
brought into hotchpot , in order to have an equal diftri- 
butory (hare of his perfonal eftate, at his death, accord- 
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mg to the Intent of the S/at. 22 23 Car. 2.»r* 19 * 

Aor. Caf £f. p , 254. See Hotchpot , and Black . Come 
zfr S l 7> 

Collation Of a l&eneflcf, (eollatio beneficii) Signifies 
the bellowing of a benefice by the bilhop, when he hath 
right of patronage. And it differs fronM^ttiition in th&, 
that inftitution is performed by the mnop upon fife pre¬ 
sentation of another, and collation if his own ad of pre- 
fentation \ and it differeth from a common prefentation , as 
it is the giving of the church to the parfon, and prefen¬ 
tation is the giving or offering of the parfon to the church. 
But collation fupplies the place of prefentation and infti¬ 
tution ; and amounts to the fame as inftitution, where the 
bilhop is both patron and ordinary. 1 till. Abr . 273. 
Anciently the right of prefentation to all churches, was 
in the bilhop; and now if the patron negleds to prefent 
to a church, then this right returns to the bilhop by 
collation : and if the-bilhop negleds to collate within fix 
months after the lapfe of the patron, then the archbilhop 
hath a right to do it; and /if the archbilhop negleds, then 
it devolves to the King; the one as fuperior, to fupply the 
defeats of bifhops, the other as fupreme, to reform all de- 
feds of government. As a bilhop may negled to collate , 
fo it may happen that he may make his collation without 
title ; but fuch a wrongful collation doth not put the true 
patron out of pofleflion ; for after the collatee of the biftiop 
is inftitutcJ and induded, he may prefent his clerk: and 
collation m this cafe, (hall be intended only as a provj- 
ftonal incumbency to perform divine ferv’ce till prefenr- 
irt'-nt iv made by the true patron. 1 Inft. 344. By col - 
laum the church is not full; and a right patron may 
bring his writ at any time to remove the perfon collated ; 
except his right be likewife W collate, when plenarty by 
collation may be pleaded. Wood's Inft . 159. Where a 
bilhop gives a benefice as patron , he collates to it jure 
plena ; and when by lapfe, he doth it jure devoluto. The 
collation by lapfe, is in right of the patron, and for hjs 
turn : and in aflife of darrein prefentment, &c. it (hall be 
laid as his poffeftion. 24 Ed. 3. 26. F. N. B. 31. 

Collatioiie fafta uni pod ftij)o?tcm alteviue. Is a writ 
direded to the juiliccs of the Common Pleas, commanding 
them to iflue their writ to the bilhop, for the admilftoa 
of a clerk in the place of another prefented by the King; 
who died during the fuit between the King and the bi-. 
(hop’s clerk: for judgment once paffed for the King’s 
clerk, and he dying before admittance, the King may 
bellow his prefentation on another. Reg . Orig. 31. 

Collattone $eremftagii, A writ whereby the King 
conferred the keeping of an hermitage upon a clerk. Reg. 
Orig. 3°3* 3°*- 

Collation Of ftcaltf. This was when upon the fame 
label, one feal was fet on the back or reverie of the other, 

- - Ad majorem fecuritatem pramijforum Jigdlum difereti 

viri mciaiis domini Batho Well. Epiftopi filo medio per 
modum collationis, figtllo meo apponi procuravi. Cartular* 
Abbat.* Glafton. MS. 105. 

Coliatltie 38 &botDfon 0 . An advonufon collative it 
where the bilhop and patron are one and the fame perfon: 
in whichVafe the bilhop cannot prefent to himfelf; but 
he docs, by the one ad of collation, or conferring the 
benifice, the whole that is done in common cafes, by 
prefentation and inftitution. Vide Black. Coj^i V . 22, 23. 

Collefto?0, of money Hue to the King, not paying the 
fame to whom it ought to"j& paid, (hall anfwer fo much 
perCent. to his majefty till payment. Star. 20 Car. 2. 
c. 2. See Receivers. 

College, (collegium) A particular corporation, com¬ 
pany or focicty of men, having certain privileges founded 
by the King's licence: and for Colleges in reputation, fee * 
4 Rq>. 106, 108. TheeftabUihment of Colleges or Uni¬ 
versities is a remarkable sera in literary hiiJory. The 
fchools in Cathedrals and Moaafteries confined themfelves 
chiefly to the teaching of grammar. There were only 
one dr two mailers employed in that office. But in Col¬ 
leges, profeffors were appointed to teach all the different 
parts of fcience. The firll obfeure mention of acadc* 
mica! decrees in the University of Paris, (from which* the 
other Uiuverfitics in Europe have borrowed moft of their 
cuftoms and inftitution*), occurs, A. D. 1215* Tide 
Robertfi Hift. Emf . C. V , 1 V. 323. Vide Lepfes. 


See 
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See the power of vifitors of Colleges well explained in 
Dr. Walker'* cafe. Rep, Temp. Hardvo, per Annaly , 
312. § Vide Lea/es. 

Collegiate €&utcb> Is that which confiffs of a dean 
and fecular canons j or more largely, it is a church built 
and endowed for a fociety, or body corporate, of a dean 
or other prefident, and fecular prieffs, as canons or pre- 
Pindarics inflid church. There were many of thefe 
focieties diftmguilVd from the religious or regulars, be¬ 
fore the reformatio^: and fome are ettablilhed at this 
time; as Weftminfter , Windfar, Wincbefter , Soui/rwel , Man- 
chefter, tec. 

CoUigcntoim bona fccfunftf, (letters ad.) In defeft of 
reprefentatives and creditors to a4mimfter to an inteftate, 
Idc. the ordinary may commit adminiftration to fuch 
difcrcet perfon as he approves of, or grant him chefe let¬ 
ters, which neither make him executor nor adminiltrator; 
his only bufmefs being to keep the goods in his fafe cus¬ 
tody, and to do other ads for the benefit of fuch as are 
entitled to the property of the dcccafed. Vide Black , 
Cent. 2 V. 505. 

Colloquium, (a celloqueudo) A talking together, or 
affirming of a thing, laid in declarations for words in 
aft ions of flander, idc. M<*d Caf. 203. Cart be vo 90. 

C ollutton, (collufto) Is a deceitful agreement or con- 
trad between two, or more perfons, for the one to bring 
an action again# the other, to fome evil purpofe, as 10 
defraud a third perfon of his tight, idc. This collujion is 
either apparent, when it (hews itfelf in the face of the 
ad; or which is more common, it is fecret, where done 
in the dark, or covered over with a fliew of honefty. And 
'tis a thing the law abhors; wherefore when found it 
makes void all things dependant upon the fame, though 
otlierwife in thAifelves never fo good. Co. Lett. 109, 
360. Plowed. 54. CoBifton may iometimea be tried in 
the fame adion wherein the covin is, and fometimes in 
another adion, as for lands aliened in mortmain by a 
quale jus ; and where it is apparent there needs no proof 
of itbut when it is fecret, it muft be proved by wit- 
pefles, and found by a jury like other matters of fad. 

9 Eep. 33* The ftatute of Weftm. 2. 13 Ed. 1. e. 33. 

gives, the writ quale jus , and inquiry in thefe cafes : and 
there arc feveral other ftatutes relating to deeds, made by 
tellufton and fraud. The cafes particularly rpentioned by 
the ftatute of Weftm. 2. are of quart impedit, affij'e , id c, 
which one corporation brings again# another, with in¬ 
tent to recover the land or advowfon, for which the writ 
is brought, held in mortmain, idc. Vide the ftatute. 

Colonies, See Charter-governments in America. Plan¬ 
tation. 

CoiotlUO, An huibandman or villager, who was bound 
to pay yearly a certain tribute, or at certain times in the 
year to plough fome part of the lord's land; and from 
hence comes the word down ; who is called by the Dutch 
hoar. 

Colour, (color) Signifies a probable plea, bat what is 
in fad falfe; and hath this end, to draw the tiftal of the 
ctffffe from the jury to the judges: and therefore colour 
ought to be matter in law, or doubtful to the j Iry. This 
colour is ufed in affifes, or adion of trefpafy and every 
colour ought to have thefe qualities following:: 1. It is to 
be doubtful to the lay gens, as in cafe of a deed of feoff¬ 
ment pleaded, and it 1$ a doubt whether the land paffeth 
by the feoffpient, without livery, or not. 2. Colour ought 
to have continuance, though it wants tiled. 3. It ihould 
be fuch colour, that if it were effeftual, would maintain 
the nature of the adion; as in aflife, to give colour of 
freehold, idc. 1 o Rep. 88,90, a. 91. Colour mull be fuch 
a thing, which is a good colour of title, and yet is not 
any title. Cro. Jac. 122. If a man juffifics his entry for 
fuch a caufe as binds the plaintiff or his heirs for ever, 
he (hall not give any colour: hut if he pleads a defeent 
in bar, he muff give colour, becauie this binds the pof- 
feffion, and not the right; fo that when the matter of the' 
plea bars the plaintiff of his right, no colour muff be 
given. Whan the defendant entitles himfelf by the plain¬ 
tiff i where a perfon pleads to the writ, or to the adion 
of the writj he who juftifiea for tithes, or where the de¬ 
fendant juffifies as fervgnt: in all thefe cafes no colour 
plight to be given. 10 Rep. 91. Lut%v, 1343. Where 
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the defendant doth not make a fpecial title to himfelf, or 
any other, he ought to give colour to the plaintiff. Cro, 
Elix. 76, In trcfpafs for taking and carrying away twenty 
loads of wood, idc. the defendant fays, that A. B. was 
poffeffed of them, ut de bonis propriis , and that the plain¬ 
tiff claiming them by colour of a deed after made, took 
them, and the defendant retook them ; and adjudged that 
the colour given to the plaintiff, makes a good title to him, 
and confeAech the intereft fn him. 1 LilL Abr. 275, 
Colour is for this caufe, viz,. Where the defendant juftifies 
by title in trefpafs or aflife, if he do not give the plaintiff 
colour , his pldff amounteth only to Not guilty ; for if the 
defendant hath title, he is Not guilty, 1 Rep. 79, 108, 
Terms de Ley 140. See Do3. Plac. 72, 73. Black. Com. 

3 V. 309. But colour is now confidered only as matter of 
form. 

Colour Of Office, (color officii) Is when an aft is evilly 
done by the countenance of an office ; and always taken 
in the worft fenfe, being grounded upon corruption, to 
which the office is as a fhadovv and colour. Plowd. Com¬ 
ment. 64. See Extortion. 

' ColpiCCO, ( colpicium , colpiciis) Young poles, which be¬ 
ing cut down, make leavers or lifters ; and in Warvohk- 
Jhire they aie called oolpices to this day, Blount. 

Colpo, A fmall wax-candle, a copo de cere : we read 
in Hoveden , that when the King of Siots came to the Eng- 
lijh court, as long as he flaid there, he had every day, 
De liberations triginta Jbl. id duodecim vaffellcs domini. os. 
Id quadraginta grtftbs longos colpones dc domtnica candela 
regis, idt. anno 1194. 

Coitlbatoiteo, The fellow barons, or commonalty of 
the cinque ports: King Hen. 3. grants -to the barons, or 
freemen of the port of Feverjbam, quiet antiam de omni 
tbelouio, id cvnjitet udine, ficut ipji id anteceft'ores fui « id 
combarones fui de quinque portubus cam melius id plenius 
habuertsnt tempore Regis Edwardi, Plant, temp. Ed. 1. id 
Ed. 2. But the title of barons of the cinque ports is now 
given to their reprefentatives in parliament; and the word 
combaron is ufed for a fellow member, the baron and his 
combat on. 

Contba tertae, From Sax. cumbt , Brit, hum, Eng. comb, 
a valley or low piece of ground or place between two 
hills ; which is Hill fo called in Devon/hire and Cornwall: 
hence many villages in other parts of England have their 
names of comb , as Wickcomh, idc. from their fituation. 
Kennet's Gloff. 

Combat, (Fr.) Is taken with u$ for a formal trial be¬ 
tween two champions, of a doubtful caufe or quarrel, by 
the fword or ballons. The lalt cafe of the kind in 
this kingdom was anno 6 Car. j. between Donald lord 
Rey, appellant, and David Ran fey, Efq; defendant, both 
beotebmen, before Robert carl of Lindfey , lord high con- 
ftable, Thomas earl of Arundel, carl marflial, with other 
lords; when after the court had met feveral times in the 
painted chamber, and .other formalities, it was at latt re¬ 
ferred to the King's will and pleafure, who was inclined 
to favour Ramfey. Co. Litt. 294. Orig. Juridical, fol. 
65. The trial by 1 ombat was formerly authorized over 
ail Europe , but as Dr. Robcrtfon jultly obferves, “ the 
prohibition of this form of trial was a confiderable ffep 
towards the introduftion # of fuch regular government as 
fecured public order and private tranquillity." See Hift. 
Emp. C. V. 1 V. 47, $2, 54, 55, 291, 295, ti)f. See 
Battel. 

Combinations to do unlawful ach, are punifliablc be¬ 
fore the unlawful aft is executed ; this is to prevent the 
confequence of combinations, and confpiracics, cdc. 9 Rep. 
37, See Confederacy. 

Combllftio fbetiinie. The ancient way of trying mixt 
and corrupt money, by melting it down upon payments 
into the Exchequer. In the time of King Henry 2. a con- 
ftitution was made called the trial by combuftion ; the prac¬ 
tice of which differed little or nothing from the prefenr 
method of qjfaying filver. But yhetherthis examination of 
money by combuftion , waftfc^jeduce an equation of money 
only of fttrUng , viz. a due proportion of allay with cop¬ 
per 5 or to reduce it to a fine pure lilver with allay, doth 
not appear. On making the conftitution of trial, it was 
confidered, that though the money did anfwer numero id 
ponders , it might be deficient in value; becaufc mixed 
E e e with 
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with copper or brafs, &c. Vide Lowndes's EJfay upon 
Coin, p. 5. 

ComitAtUft, A county. Ingulphut tells us, That Eng¬ 
land was fir ft divided into counties by King Alfred ; and 
counties into hundreds, and thefe again into tubings; 
and Fortefcue writes, that regnum Anglia; per comitatus ut 
regnum Francis per ballivatus difiinguiiur% Sometimes it 
is taken for a territory or jurifdidion of a particular 
place, as in Mat. Par if 40 no 1234. Infra metas Mas 
continentur queedatn pradia & ttiam ciwfates tafira, 
quas comitatui fuo affignare prafumunt . And in Charta 
H. 2. apttd Iloveden: CafitUum dt Nottingham sum comi- 
tr*u, \5c. And, De fir mis mortals & debit A, dr quibus non 
ejl ffies, fiat unus rot ulus, & intituletur comitatus, C lega- 
tur fingttlis aunts fuper computum •vicecomitum. Clauf. 1 2 
Ed. 1. Sec County. 

According to Lord Lyttleton, in his bifiory of Hen. 2. 
lib. 2. fo. 217. each county was antiently an earldom, 
fo that previous to the reign of K. Stephen , there were 
not any titular earls, nor more carls than counties, tho* 
there might be fewer. As to the divifions of counties 
into hundreds and tythings, fee Ld. Lytt . /. 2. fo, 259. 
Alfo fee Brail. 1 . 3. r. 10. * 

CoitlftatU CommtiTo, Is a writ or commiftion whereby 
a Iheriff is authorised to take upon him the charge of the 
county. Beg. Orig. 295. 

Comftatu 9 Cauro Comm! (To, A writ by which the 
charge of a county, together with the keeping of a caftlc, 
is committed to the Iheriff. Reg. Orig. ibid. 

Comittba, A companion or fellow traveller; Y»s 
mentioned in BromjJon, Reg/t. H. 2. And fometimes it 
fignifies a troop or company of jobbers; as in Walfingbam, 
anno 1366. Intcrfellarverunt auxilium regis Anglia; contra 
magnas comitivas, tAc. 

OFottlinantyp, (praceptoria) Was any manor or chief 
me(fuagt, with lands and tenements thereto appertaining, 
which belonged to the priory of St. John of Jernfalem in 
England ; and he who had the government of fuch a ma¬ 
nor or houfe was Ailed the commander, who could not dif- 
pofe of it but to the ufe of the priory, and only taking 
thence his own fuftenance, according to his degree. 
Kew Eagle in Lincolnjkire was and ftill is called the com- 
mandry of Eagle, and did anciently belong to the faid 
priory of St. John : fo Selbacb in Pembrokrjhire, and 
Shingny in Cambridgejhire , were communities in the time 
of the knights templars, fays Cambden : and thefe in 
many places of England are termed Temples, becaufe they 
formerly belonged to the faid templars. St at. 26 H. 8. 
r. 2. The manors and lands belonging to the priory of 
St. John of Jerufalem, were given to King //™. 8. by the 
Seat . 32 Hen. 8 . about the time of the diffolution of Ab- 
bies and monalleries j fo that the name only of com¬ 
munities remains, the power being long ftnee ex tin ft. 

Comifiantmtent, (pr*ceptum) Is diverfly taken ; as the 
commandment of the King, when upon his own motion he 
hath caft any man into prifon. Commandment of the juftices, 
ablblutc or ordinary; abfolute, where upon their own 
authority they commit a perfon for contempt, IAe. to pri¬ 
fon, as a punishment; ordinary is when they commit one 
rather for fafe cuftod}, than for any puniihment: and a 
man committed upon fuch an ordinary commandment is 
rcplcvifable. Staundf. P. C. 72,* 73 - Perfon® committed 
to prilon by the fpecial command of the King, were not 
formerly bailable by the court of King's Bench', but at 
this day the law is otherwife declared and fettled, as ap¬ 
pears under bail. 2 Hawk. P. C . 96. 

In another fenfe of this word; magiftrates may com¬ 
mand others to affift them in the execution of their offices, 
for the doing of juftice ; and fo may a juftice of peace to 
fupprefs riots, apprehend felons; an officer to keep the 
King’s peace, iAc. Bre . 3. A mailer may command his 
fervant to drive another man’s cattle out of his ground, to 
enter into lands, feizc goods, diftrain for rent, or do other 
things ; if the thing be not a trefpafs to other-. Fit*. 
Jbr. The commandment of a thing is good, where lie 
that commands hath power and a verbal command 

in moft cafes is fufficient; unlefs it be where it is given 
by a corporation, or when a Iheriff’s warrant is to a bai¬ 
liff to arreft, &c. Bro. 288* Dyer 202. Commandment 
is alfo ttfed for the offence of him chat willcth another mail 
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to tranfgrefs the law, or do any thing contrary to 5 t: and 
in the moft common fignification, it is taken where one 
willcth another to do an unlawful aft; as murder, theft, 
or the like: which the civilians called mandatum. * BraB. 
Isb . 3. c. 19, 

H<* that eommandeth any one to do an unlawful aft, if 
acceffary to it and all the confequencts, if it be executed 
in the fame manner as commanded: but if the commander 
revoke the command; or if the execttridfT'ftyies from it, 
or in the nature of the offence, in lu^i cafe he will not 
be acceffary. 3 Infi. 51, 57. 2 Jtfi. 182. If a man 

command another to commit a felony on a particular per¬ 
fon, and he doth it on another, as to kill A* and he kills 
B. or to burn the houfe of A. but he burns the houfe of 
B . or to fteal one thing, and he Heals another; or to 
commit a felony of one kind, and he commits another: 
it is faid that the commander is not an acceffary, becaufe 
the aft done varies in fubftancc from that which was 
commanded. I H. C. P. 436, 432. And fee 2 Hawk. 
316. Plowd. 475. But where a perfon commands or 
advifes another to kill fuch a one in the night, and 
he kills him in the day; or to kill him in the 
fields, and he kills him in the town; or to poifon 
him, and he llabs or fhoots him; thfte afts being the 
fame felony in fubftance with that which was intended, 
and varying only in circumllances, in refpeft to time, 
place, t_ c c. the i 0 mmander is as much an acceffary as if 
there had been no variance at all between the command waft. 
the execution of it. 2 Hawk. 316. If*I command a man 
to rob another, and he kills him in the attempt, though 
he doth not rob him, 1 am guilty of the murder ; it being 
the direft and immediate effeft of an aft done in execution 
of my (Ommani to commit a felony ; and if the ummand 
be to beat a perfon, and the perfon commanded beat him in 
fuch a manner that he dies thereof, I am an acceffary be¬ 
fore to the felony ; becaufe it happened in the execution 
of a command, which tended to endanger the life of the 
other. Alfo it is faid, that if one command another to 
burn the houfe of a certain perfon, and he by burning it 
burn likewife the houfe of another, the commander is 
equally acceffary to the fubfequent felony, as to that 
which was direftly commanded. Ibid. 315, 316. To 
command or counfel any one to commit burglary, is fe¬ 
lony without benefit of clergy. Stat. 3 & 4 W. iA M . 

In forcible entries, tAc. an infant or feme covert may 
be guilty in refpeft of aftual violence done by them iu 
perfon; though not in regard to what ihali be done by 
others at their command, becaufe, all fuch commands of 
theirs are void. Co. Litt . 337. 1 Hawk. 147. In tref- 

pafs, c-: c. the mailer lhall be charged criminally for the 
aft of the fervant, dene by his command ; but fervants 
ftiall not be excufed for committing any crime, when they 
aft by command of their mailers; who have no authority 
over them to give fuch command. Do£i. & Stud. c. 42. 
H. P. C. 66. Krl. 13. And if a matter commands his 
fervant to diftrain, and he abufeth the diftrefs, the fenvant 
Dial] anfuvr it to the party injured, tAc. Kitcb. 372. 

Commlrctjfo, The confines of the land ; from whence 
probably tomes the word marches -— Imprimis de nofirts 
/W//Kfr/s,Voxnmarchionibus. Du Cange. 

Commciliam, ( ecclefia commendata, %tel cufiodia eccle¬ 
fia alicui combufidj Is the holding of a benefice or church- 
living, which being void, is commended to the charge and 
care of feme fufficient clerk, to be fupplied until it may 
be conveniently provided of a pallor: and ho-to whom 
the church is commended, hath jhf profits thereof only for 
a certain time, and the nature of the church is not 
changed thereby, but is as a thing depofited in. his hands 
in trull, who hath nothing but the cultedy of it, which 
may be revoked. When a parfon is made bilhop, there 
is a ceffton or voidance of his benefice, by the promo¬ 
tion ; but if the King by fpecial difpcnfation gives him 
power to retain his benefice, notwithftanding his pro¬ 
motion; he (hall continue parfon, and is faid to hold 
it in Commendam. Hob. 144. Latch 336. As the King 
is the means of avoidances on promotions to dignities, 
and the prefen cations thereon belong to him, he often 
on the creation of bilhops grants them licences to hold 
their benefices in commendam j but this is ufually where 
the bilhopricks are fir all, for the better fupport of the 
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dignity of the bilhop promoted: and it mud be always 
before confecration ; for afterwards it comes too late, be- 
caufe the benefice is then abfolutely void. A commendam, 
founded*on the ftatute 25 //♦ 8. r. 21. is a difpenfation 
from the fupreme power, to hold or take an ecdefiaftical li¬ 
ving contra jut pojttivum : and there are feveral forts of com¬ 
mend ams^ as a commend am femeftris , which is for the benefit 
of the church without any regard to the commendatory , 
being only a p&viiVmal aft of the ordinary, for fupply- 
ing the vacation of me months, in which time the patron 
is to prefent his cleric, and is but a fequefiration of the 
cure and fruits until fuch time as the clerk is prefented: 
a cemmendam retinere, which is for a bilhop to retain be¬ 
nefices, on his preferment; and thefe commendamt are 
granted on the king's mandate to the archbiihop, ex- 
preffing his confent, which continues the incumbency, fo 
■ that there is no occafton for institution. A cemmendam 
recipere is to take a benefice de novo in the bi(hop's own 
gift, or in the gift of fomc other patron, whofe confcnt 
mult be obtained. Dyer 228. 3 Lev. 381. Hob . 143. 

Danv. 79. 

A commendam may be temporary for fix or twelve 
months ; two or thjee years, &c. or it may be perpetual, 
i, e. for life, when it is equal to a prefentation, without 
inftitution or induftion. But all difpenfations beyond fix 
months were only permifiive at firtl, and granted to 
perfons of merit: the commendam retinere is for one or 
two years, &c. and fometimes for three or fix years, and 
doth not alter the eftate which t!he incumbent had before: 
a commendam retinere , as long as- the commendatory Ihould 
live and continue biJhop, hath been held good. Vaugh. 

1 S. The cemmendam recipere mull be for life, as other 
parfons and vicars enjoy their benefices ; and as a patron 
cannot prefent to a full church, fo neither can a commen¬ 
dam recipere be made to a church that is then full. Show. 
414. A benefice cannot be commended by parts, any more 
than it may be prefented unto by parts; as that one Ihall 
have the glebe, another the tithes, &c. Nor can a 
commendatory have a juris utrum , or take to him and his 
fucceffors, fue or be lued, in a writ of annuity, l£c. But 
a commenda perpetua may be admitted to do it. 11 II. 4. 
Comp!. Incumb . 36Q. Sec 1 Ntlf. Abr. 454. 

CStntntnDAtOJV) (commendatariut) Is he that hath a 
church living or preferment in cotnmendam. 

CommcttSatCff HcttctO, Are fuch as are written by one 
bilhop to another, in behalf of any of the clergy, or others 
of his diocefe, travelling thither, that they may be re¬ 
ceived among the faithful: or that the clerk may be pro¬ 
moted $ or neccfl'aries adminiilrcd to others, l$c. feveral 
forms of thefe letters may be feen in our hiilorians, as in 
Bede, lib. 2. c. lS. 

Commettbatue, One that lives under the proteftion of 
a great man. Spelm. Commendati homines were perfons 
who by voluntary homage put themfclvcs under the pro¬ 
teftion of any fuperior lord: for ancient homage was either 
predial , due for fome tenure; or perfonal, which yas by 
compulfion, as a fign of necefiary fubjeftion; orwolun- 
taril^jvith a defire of proteftion: and thofe, who by 
rTBluntary homage put themfclvcs under the prot Jlion of 
any men of power, were fomctiihes call'd homines /jus com¬ 
mendati : and fometimes only commendati , as of|pn occurs 
in Dome/day. Commendati dimidii were thofe who de¬ 
pended on two feveral lords, and paid one half of their 
homage to each: and fub-commcndati were like under¬ 
tenants, under the command of perfons that were depen¬ 
dants themfelves on a fuperior lord: alfo there were 
dimidii fub-commendati, who hire a double relation to fuch 
depending lords. Domtjday . This phrafe feems to be 
Bill in ufe, in the ufual complement. Commend me to fuch 
a friend, Sec. which is to let him know, I am his humble 
, fervant . Spelm. of Feuds, cap. 20. 

Commctcc, ( commereium ) Traffick, trade or merchan- 
dife in buying and felling of goods. See Merchant. 

There is a diftinftion between commerce » and trade ; the 
former relates to our dealings with foreign nations, or 
our colonies, &c. abroad; the other to our mutual traf¬ 
fick and dealings among burfelves at home. 

With refpeft to the eftablifliment of commerce in 
Europe, (its firfi origin in Italy about the beginning of the 
eleventh century) fee Robertf tiift. of the Emperor Charles 
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V. 1 V* 32, 33, t£c. As to the commerce of the an¬ 
cients, fee Montejquicu VEfprit des Loix , 4 21. c. 6. 
Vide alfo An Effdy on Maritime Power and Commerce, by 
Deflaudes , publijhed by Vaillant , in 1743. 

COftlltlttbr?, ( commijdrius) Is a title in the ccclefi- 
aftical law, belonging to one that tfxercifeth fpiritual jurif¬ 
diftion, in places of a diocefe which are fo far from the 
cpifcopal city, that the chancdlor cannot call the people 
to the biihop's principal confiftiy court, without their too 
great inconvenience. This commiffary was ordained to 
Amply the bifhop's jurifdiftion and office in the out-places 
of the diocefe or in fuch places as are peculiar to the 
bilhop, and exempted from the jurifdiftion of the arch¬ 
deacon : for where, either by prefeription or compofition, 
archdeacons have jurifdiftion within their archdeaconries, 
as in moil places they have, this commiffary is fuperfiuous 
and oftentimes vexatious, and ought not to be; yet in fuch 
cafes a commiffary is fometimes appointed by the bilhop, 
he taking preftation money of the archdeacon yearly pro 
exteriors jurifdiclione, as it is ordinarily called. But this 
is held to be a wrong to archdeacons and the poorer fort 
of people. Covsel's Interp. 4 lnjl. 338. 

There are alfo commffarm in time of war. Perfons 
fent abroad to take care of provifions for the army.—How 
well they executed the great trull repofed in them, during 
the late war in Qermany, is too well known to the prefent 
age, and it is hoped it will be tranfmitted to pollcrity. 

Commiffion, (commffto) Is taken for the warrant or 
letters patent, which all men exercifing jurifdiftion either 
ordinary or extraordinary, have to autborile them to hear 
or determine any caufe or aftion ; as the commiffion of the 
judges, &c. Commiffion is with us as much as dclegatio 
with the civilians: and this word is fometimes extended 
farther than to matters of judgment; as the commiffion 
purveyance, &V. Commiffions of inquiry ihall be made to 
thejulticcs of one bench or the other, &7. and to do law¬ 
ful things, are grantable in many cafes: alfo moll of the 
great officers, judicial and minifterial, of the realm, are 
made by commiffion. And by fuch commiffions , treafons, , 
felonies, and other offences, may be heard and determined; 
by this means likewifc, oaths, cognifancc of fines, an- 
fwers are taken, witneffes examined, offices found, &c. 
Bro . Abr. 12. Rep . 39. Stat. 42 E. 3. c. 4. And moll 
of thefe commiffions are appointed by the King under the 
Great Seal of England: but a commiffion granted under the 
Great Seal may be determined by a Privy Seal j and by 
granting another new commiffion to do the lame thing, the 
former commiffion determines ; and on the death or demife 
of the King, the commiffions of judges and officers generally 
ceafe. Bro. Commif. 2 Dyer 289. There was formerly 
a high commiffion court founded on 1 Eliz. c. 1. but it was 
abolilhcdby aft of parliament 17 Car. 1. c. 11. And by 
Stat. 13 Gar. 2. c. 2 . Of commiffions you may fee divers 
in the table of the Regijlcr of Writs. See 4 Hen. 4. c. 9. 

7 Hen. 4. c. 11. And I Ann . //. 1. c. 8 . 6 Ann. c. 7. 

Commiffion of Anticipation, Was a commiffion under 
the Great Seal to colleft a tax or fubfidy before the day. 
IS H. 8. 

Commiffion of Affociatfon, Is a commiffion to affociate 
two or more learned perfons with the jultices in the leveral 
circuits and counties of Wales , See. 18 Eliz. c. 9. 

Commiffion of Hfrmbrupt, Where any perfon is be¬ 
come a bankrupt within any of the ftatutes againll bank¬ 
rupts, on fecurity given to prove the party a bankrupt, 
this commiffion iffues from the Lord Chancellor to 
certain commiffioners appointed to take order with the 
bankrupt’s lands and goods, for the fatisfaftion of the 
creditors. Stat . 34 35 Hen. 8. c. 4. 13 Eliz. c. 7. 

I Jac. I. c. 15, See Bankrupt. 

Commiifion of Charitable Qtfco, Goes out of the 
Chancery to the biihop and others, where lands given to 
charitable ufes are mifemployed, or there is any fraud or 
difputes concerning them, to enquire of and redrefs the 
afcufc, Cs 7 . 43 Eliz. c. 4. 

CmumUBon Of JDelcgatg&Is^ commiffion under the 
Great Seal to certain perfonsfnttlal ly two or three tempo, 
ral lords, as many biihops, and two judges of the law, to 
fit upon an appeal to the King in the court of Chancery, 
where any fentence is given in any eccleliallicHl caufe by 
the archbiihop. Stat, 2 $ H. 8. c. 19. Now generally 
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three of the Common law judges, and two Civilians, fit 
as delegates. 

Comimifioi! to enquire of faults apfnft the Halo, 

Was an ancient commiffion fent forth on extraordinary oc¬ 
casions and corruptions. 

ComtnSfltcn Of lillifSSCPf A commifiion out of Chan¬ 
cery to enquire whether a j erfon reprefented to be a lu- 
natick be fo or not, that ii'lunatick, the King may have 
the care of his eftate, &c/ 17 Ed. t. c. 10. 

mmill on of l&cbeilioiv Otherwife called a writ of j 
rebellion, iflucs when a man after proclamation made by | 
the fheriff, upon a procefs out of the Charcsry, on pain of i 
his allegiance, to prefent himfelf to the court by a day 
affign’d, makes default in his appearance : and this com- 
million is directed to certain perfons, to the end they, three, 
two, or one of them apprehend the party, or caufe him 
to be apprehended as a rebel and contemner of the King’* 
laws, wherefoever found within the kingdom, and bring 
or caufe him to be brought to the court on a day therein 
affigned : this writ or commiffion goes forth after an at¬ 
tachment returned, non eft inventus, t$'c. Terms de Ley. 

Commiffion Of J&CfcDettJ Is diredted to certain perfons 
to fee drains and ditches well kept and maintained in the 
marlhy and fenny parts of England, for the better convey¬ 
ance of the water into the fea, and preferving the grafs 
upon the land.* St at. 23 H . 8. r, 5. 13 Eliz. c. 9. 

. Commiffion of Create toftfi fojefgti l&jfnccc, Is 
where leagues and treaties are made and tranfadled be¬ 
tween Hates and kingdoms, by their ambaflkdors and mi- 
nillers, for the mutual advantage of the kingdoms in al¬ 
liance. 

Commiffion to tabe up fo? aatar, Was a com¬ 
miffion to prefs or force men into the king's fervicc. 
This power of impreffing is much doubted by many ; yet, 
in favour of its legality, much hath been faid by a late 
learneJ judge. Vide Foft. Rep* 154. Broadfeot' s cafe. 
And Black. Com . 1 V* 418. Comb* 243. 

CoinmtfQoncr, ( commijfionarius ) Is he that hath a com¬ 
miffion, letters patent, or other lawful warrant to examine 
any matters, or to execute any publick office, b\. And 
fome commiffioners are to hear and determine otfentes, with¬ 
out any return made of their proceedings $ and others to 
inquire and examine, .and certify what is found. 4 Hen. 4. 
9. Commijftoners by the Common law mult purfue the 
authority of the commiffion, and perform the eHedt there¬ 
of; and they are to obferve the antient rules of the courts 
whence they come ; and if they do any thing for which 
they 1 : tve not authority, it will be void. 2 Co. Rep. 25, 
Co. Lit. 157. The office of commiffioners is to do what 
they are commanded ; and it is necefifarily implied, that 
they may do that allb, without which what is commanded 
cannot be done : their authority, when appointed on any 
llatute law, mull be ufed as the Hatutes piefcribe. 12 
Rep. 32. If a commiffion is given to commiffioners to 
execute a thing againlt law, they are not bound to accept 
or obey it: commiffioners not receiving a commiffion may 
be difeharged, upon oath before the Barons of the Ex¬ 
chequer, &c. and the King by fuperfedeas out of Chan¬ 
cery, may difeharge j mmiffioners. Befidcs commiffioners 
relating to judicial proceedings ; there are Commiffioners of 
the Trea/ury, of the Cuftoms, wine-licences, alienations , Csfr. 
of whicti there is an infinite number. 

Committee) Arc thofe to whom the confideration or 
ordering of any matter is referred, by fome court, or by 
confent of parties to whom it belongs: as in parliament, 
a bill either confcntcd to and paifed, or denied, or neither, 
but being referred to the confideration of certain perfons 
appointed by the houfe farther to examine it, they are 
thereupon called a committee. And when a parliament is 
called, and the fpeaker and members have taken the oaths 
and the Handing orders of the houfe are rrau, committee* 
are appointed to fit on certain days, m, the committee of 
privileges and elc&ions , of religion, of grievances, of courts 
of juftice, and of trade j which are the Handing committees . 
But though they are aj^oint^ by every new parliament, 
they do not all of themaCff’only the committee of privi¬ 
leges; and this being not of the whole houfe, is firfi 
called in the fpeaker’* chamber, from whence it is ad¬ 
journed into the houfe, every one of the houfe having a j 
vote therein, though not named, which makes the fame 


ufually very numerous : and any member may be prefeat 
at any foledl committee ; but is not to vote unlefs he be 
named. The chairman of,the grand committee, 9 who is 
always fome leading member, fits in the clerk's place at 
the table, and writes the votes for and againll the matter 
referred to them ; and if the number be equal, he has a 
calling voice, otherwifc he hath no vote in the committee ; 
and after the chairman hath put the quefiion for reporting 
to the houfe, if that be carried, he /5avcTthe chair, and 
the fpeaker being called to his chajff l who quits it in the 
beginning, and the mace is laid under the table) he is 
to go down to the bar, and fo bring up his report to the 
table. After a bill is read a fecond time in the Houfe of 
Commons, the queftion is put, whether it fhal! be com<- 
mitted to a committee of the whole honjt, or a private com - 
mittee ; and the committees meet in the fpeaker’s dumber, 
and report their opinion of the bill with the amendments, 
b’i. And if there bfc any exceptions againll the amend¬ 
ments reported, the bill may be recommitted: eight per¬ 
fons make a committee, which may be adjourned by five, 
i'jL. Lex Conftitutionis 147, 150. There is i\ committee 
of the King, mentioned in Weft's Symh. tit. Chancery, ft Si. 
144. And this hath been uled, though improperly, for 
the widow of the King’s tenant being dead, who is called 
the committee of the King, that is, one committed by the 
ancient law of the land to the King’s care and protection, 
Kitch. fcl. 160. See Parliament. 

Commitment, Is the fending of a perfon to prifon by 
warrant or order, who hath been guilty of any crime: 
here it is to be confidered, 

I . What kind of offenders may be committed, and by whom 
and in what manner. 

II. To what prifon they may be committed, and at whojk 
charge. 

III. How they may be removed and difeharged. 

I. As to the kind of offenders. 

There is no doubt but that perfons apprehended for 
offences which are not bailable, and alfo all perfons who 
negledl to offer bail for offences which are bailable, mull 
be committed.—And it is faid, that wherefoever a juftice 
of peace is impowered by any ftature to bind a perfon 
over, or to caufe him to do a certain thing, and fuch 
perfon being in his prefence fhall refufe to be bound, or 
to do fuch thing, the juftice may commit him to the gaol * 
to remain there till he (hall comply. 

It forms agreed by all the old books, that wherefoever a 
conHable or private perfon may juHify the arrefling an¬ 
other for a felony or treafon, he may alfo juflify the fend* 
iug or bringing him to the common gaol; and that every 
private peifon hath as much authority in cafes of this kind) 
as the lhcriff, or any other officer, and may juflify fuch 
imprifonment by his own authority, but not by the com* 
mand of another. 2 Hawk. P. C. 116, 1 17. 

Butl inafmuch as it is certain, that a perfon lawfully 
making fuch an arreH, may juitify bringing the party to 
the colftable, in order to be carried by him beft** * iu- 
Hice ol peace; and inafmuch as the Hatutes of 1 £5’ z 
P.IA m L cap. 13. and z & 3 P. ZA M. cap. 10. which 
diredl inVhat manner perfons brought before a juftice of 
the peace for felony, fhall be examined by him, in order 
to their being committed or balled, feem clearly to fuppofe, 
that all fuch perfons are to be brought before fuch juftiefe 
for fuch purpofe; and inafmuch as the Hatute of 31 Car. %. 
c. 2. commonly called the 'Ijftbeas corpus ad, feems to fop* 
pole that all perfons, who are committed to prifon, are 
there detained by virtue of fome warrant in writing, which 
feems to be intended of a commitment by fome magi ft rate, 
and the conftant tenor of the late books, pradtice and 
opinions, are agreeable hereto; it is certainly moll advifev* 
able at this day, for any private perfon who arrefts another 
for felony, to caufe him to be brought, as foon as conve¬ 
niently he may, before fome juftice of peace, that he may 
be committed or bailed by him. 2 Hawk. P. C. 117, 
H.P.C. 91, 112. Halt. c. 118. 

Jt is certain, that the privy council, or any oncor two 
of them, or fecretaiy of Hate, tnay lawfully commit per¬ 
fons for treafon, and for other offences again ft the ftate, 
as in all ages they have done. 2 Hawk. p. C. 117. 

1 , As 
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As to the manner of commitment; it i» enafted by * fef 
3 ,P. & MAc. 10. That juftices of peace fhajl examine 
perfons brought before them for felony, or fufpicion 
thereof, before they'commit them to prifon, and fhall 
bind their accufers to give evidence again# them* 

A juftice of the peace may detain a prifbner a reafon- 
able time, in order,'t:o examine him ; and it is faid, that 
three days is a feafelable time for this purpofe. 2, Hawk. 

P. C. 119. DaJt. 2/«/?. j2, 591. 

Every commitment muft be in writing^ and under the 
hand and feal, and (hew the authority ofhimthat made it, 
and the time and place, and mud be directed to the keeper 
of the prifon. Hawk. P. C. 119. It may be either in 
the King’s name, and only tefted by the juftice, or in 
the juftice’s name, a Hawk. P. C. 119. 

It may command the gaoler to keep the parky in fafe 
gnd dole cuftody; for this being what he is obliged to 
do by law, it can be no fault to command him (b to do. 

% Hawk. P, C. 119. 

It ought to fet forth the crime with convenient certainty; 
whether the commitment be by the privy council, or any 
other authority, ofherwife the officer is not punilhable by 
reafon of fuch mittimus, for fuffiering the party to efcape ; 
and the court, before whom he is removed by babtas corpus, 
ought to difcharge or bail him ; and this doth not only 
hold where no caufe at all is expreiled in the commitment, 
but alfo where it is fo loofely fet forth, that the court 
cannot adjudge whether it were- a reafon?ble ground for 
imprifoment. 2 Hawk. P.C.ng. 

A commitment for high treafon or felony in general, 
without expreffing the particular fpccies* has been held 
good. 2 Hawk. P. C. 119^ But now. frnce the habeas 
corpus aft, it feems that (uch a general commitment Is 
not good; and therefore where A. and B. were com¬ 
mitted for aiding and abetting Sir Jams Montgomery to 
make his efcape, who was committed by a warrant of a 
fecrctary of date for high treafon, on a babtas corpus, 
they were admitted to ball, bccaufe it did not appear 
of what fpecies "of treafon Sir James was guilty. Skin. 
596. I Salk . 347. S. C.. 

It is fafe to fet forth thdt the party is charged upon 
oath ; but this is not neceflary, for it hath been refolvcd, 
that a commitment for treafon, or for fufpicion of it, 
without fetting forth any particular accufation or ground 
of the fufpicion, is goodi 2 Hawi.P. C. 120. 

Every fuch mittimus ought to have a lawful conclu- 
fion, viz. that the party be fafely kept till he be delivered 
by law, or fcy order of law, or by due courfe of law, 
or that he be kept till further order, (which (hall be in¬ 
tended of the order of law) or to the like effe&; and if 
the party be committed only for want of bail, it feems 
to be a good conclusion of the commitment, that he be 
kept till he find bail; but a commitment till the perfi-n 
who makes it ihall take further order, feems not to be 
good; and it feems that the party committed iby fuch or 
any pther irregular mittimus may be tailed J 2 Hawk* 
*~**iCE, 120. Ik 1 

Alfo a commUncnt grounded on an aft eg parliament 
ought to be conformable to the metliod prefipbed by fuch 
ftatute; as where the churchwardens of Northampton 
were committed on the 43 Eliz. cap. z. and the war¬ 
rant concluded in the common form, via. Until they be 
duly difcharged according to la*wi but the ftatute appoint¬ 
ing, that the party Jboufyijberc remain until be Jbculd ac¬ 
count, for want of iuclt oonclufion they were difcliarged. 
Garth. 152, 153. 

II. To what prifon, and at whofe charge. 

With regard to this head it is to be obferved, that all 
commitments muft bo to fome prifpn within the realm of 
England. For 

By the Seat. 31 Car. 2 . c$p. 2 . it is enafted, u That 
no fubjeft of this realm, being an inhabitant or refiant of 
this kingdom of England, dominion of Wales, or town of 
" Jiurwisj mupon Tweed, (hall or may be fent priibtier into 
Scotland, Ireland, Jerfey, Guernjty, Tangier, or into any 
parti, garrifens, iflaads, or places beyond the feas, which 
then were, or at any time afte* Should be within or with¬ 
out the dominions of his Majefty.” 



fand the (heriffs (hall 
_ Rs as before this time 
hey (hall put in fuch under- 
ilwer, And this is eon- 
Alfo it is recited by 


Alio by 14 Ed. 3* c. 10. “ In the rigfe of the gaol? 
which were wont to be in ward of theHheriffs, and an¬ 
nexed to their bailiwicks, it is affentefi and accorded, that 
they (hall be rejoined to the ‘ 
have the cuftody of the fan 
they were wont to have, and 
keepers for whom they will 
tamed by 19 Hen.j. cap. 

I Hen. 4, cap. to. That divers conftables of cailles with¬ 
in the realm, being affigned juftices of the peace by the 
Ring’s commHhon, had, by colour, of fuch commiflion, 
ufeoto take people, to whom they bore evil will, and 
imprifon them within the faid caftlcs, till they had made 
fine and ranfopi with the faid conftables for their deli¬ 
verance : and thereupon it is enafted, “ That none be 
imprifoned by arty juftice of the peace, but only in the 
common gaol, faving to lords, and others who have 

§ aols, their franchife in this cafe.” And it feems that 
le King’s grant, fince this ftatute, to private perfens to 
bavp the cuftody of prifoners committed by juftices of 
peace, is void. And it is faid, that none can claim a 
prifon as a franchife, unlefs he have alfo a gaol delivery. 

Alfo it hath been held, that regularly no one can 
juftify the detaining a prifoner in cuftody out of the 
common gaol, unleis there be fome particular reafon for fo 
doing; as if the party be fo dangeroufly tick, that it would 
apparently hazard his life to fend him to the gaol; or 
there be evident danger of a refcous from rebels, £3V. yet 
conftant praftice feems to authorize a commitment to a 
meffenger; and it is faid, that it ihall be intended to have 
been made in order for the carrying of the party to gaol. 

2 Hawk. P. C . 11 3 . t 

And it is faid,' that if a conftable bring a felqp to 
gaol, 2nd the gaoler refufe to receive him, the town 
where he is conftable ought to keep him till the ncx$ 
gaol delivery; H. P. C. 114. 

If a perfon arrefted in one county for a crime done in 
it, fly into another County, and be retaken there* he may 
be committed by a juftice of the firft county to the gaol of 
fuch county; H . P. C. 93. But by the better opinion, 
if he had before any arreft fled into (uch county, he muft 
be committed to tfie gaol thereof by a juftice of fuch 
county. 2 Hawk. Pi £. 118. Dalt . c. 118. Alfo it 
feems to be laid down as a rule by fome books, that any 
offender may be committed to the gaol next to the place 
where he was taken, whether it lie in the feme county or 
not. zHawk.P.C. 118. 

By Seat. 6 Geo. 1. c . 19. Vagrants and other criminals, 
offenders/ and perfohs charged with fmall offences, may 
for fuch offences, or for want of fureties, be committed 
either to the common gaol, or houfe of corrcftion, as the 
juftices in their judgment (hall think proper* 

By $(at. 24 Geo. 2. r. 55. If a perlon is apprehended, 
upon a warrant indorfed, in another county, for an of¬ 
fence not bailable, or if he (hall not there find bail, he 
fhall be carried back into the firft county, and be com¬ 
mitted, or if bailable, bailed, by the julliccs in fuch lint 
county. 

As to the charges of commitment, it is enafted by 3 
Jac. 1. r. 10. Otfendci* committed are to bear their own 
charges, and the charges pf thofe who are appointed tn 
guard them; and if they refufe to pay, the charge,; 
may be levied by fale of their goods. And by 27 Geo. 2. 
(m 3* Jf they have no goods, &<r. within the county where 
they jure apprehended, the juftices are to grant a warrant 
on the Treafurer of the county for payment of the 
charges* But in Middh/ex the fame ftiall be paid by the 
ovcrlWrs of tfie poor of the parifti where the perfon was 
apprehended. 

By the 3 Edw. 7- e* 3* The (heriff (hall certify the 
names of all prifoners in his cuftody to the juftices of gaol- 
delivery. 

is 

111 . How they nu®J*er/nc t ved anddi/ebarged. 

As prifoners aught towcommitted at firft to the proper 
prifon, fo ought they not to be removed thence, excepi 
ip feme fpeciai cafes ; and to this purpofe it is enafted bj 
31 Car. ti cap. a. ** That if any fubjeft of this realnj 
(hall be committed to any prifon, or in cuftody of an) 
officer or officers whatever, fer apy criminal, pr feppoiec 
p f f Crimea 
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criminal matter,'‘^at the £iid perfon lhall not be removed 
from the kid prifon,and cuftody, into the cuftody of any 
other officer or officers, unlcfs it be by habeas corpus, or 
fome other legal writ/\p6^t-lscre the prifoner is delivered 
to the conilable or other infeior officer, to carry fuch pri- 
foncr to 1‘omc gaol; or when any perfon is fent by order 
of any judge of affize, or^ufticc of the peace, to any 
common workhoufe, or houfe of corre&ion ; or where 
the prifoner is removed from one prifon or place to another 
within the fame county, in order to a trial cy; difeharge by 
due courfe of law ; or in cafe of fudden fire or infection, 
or other neceflity; upon pain that he who makes out, 
figns, or countersigns, or obeys or executes fuch warrant, 
(hall ferfeit to the party grieved 100/. for the fir ft offence, 
200 1 , for the fecond, €sV. 2 Hawk. P . C. 118. 

As to she manner of their difeharge* 

A perfon legally committed for a crime, certainly ap¬ 
pearing to have been done by fome one or other, cannot 
be lawfully difeharged by any other but by the King, till 
he be acquitted 011 his trial, or have an ignoramus found | 
by the grand jury, or none to profecute him on a pro¬ 
clamation for that purpofe, by the juAiccs of gaol deli¬ 
very. 2 Hawk. P. C. 121. 

But if a perfon be committed on a bare fufpicion* 
without any appeal or indiftment for a fuppofed crime* 
where afterwards it appears that there was none; as for 
the murder of a perlon thought to be dead, who after- 
waids is found to be alive, it hath been holden that he 
may be fafely difmifled without any farther proceed¬ 
ing; for . that he who fufTcrs him to cfcapc, is properly 
punifhablc only as an ncccflbry, where there can be n§ 
principal; and it would be hard to punifli one for a con¬ 
tempt founded on a fufpicion appearing in fo unconcefted 
a manner to be groundlcfs. 2 Hawk. P. C. 121. 

If the words of a ilatute are not purfued in a commit¬ 
ment, the party flhall be difeharged by habeas corpus. 
Ibid. 291. See Bail, Imprifonment. 

€omm0tgne> (Pr.) A word fignifying a fellow monk, 
that lives in rhe fame convent. 3 Inft. 15. 

Commonaltp, ( populus , plebs, communitas) In art . 
fitter char tat, 28 Ed. 1. c. 1. Tout U Commune d' Engle- 
terre fignities all the people of England . 2 Inft. 5 39. 

But this word is generally ufed for the middle fort of the 
King’s fubjetts, fuch of the commons as are raifed be¬ 
yond the ordinary fort, and coming to have the managing 
of offices, by that means arc one degree under burgefles, 
which are fuperior to them in order and authority ; and 
in companies incorporated they arc faid to confift of 
mailers, wardens, and commonalty, the firft two being the 
chief, and the others fuch as arc ufually called of the li¬ 
very. The ordinary people, and freeholders, or at belt 
knights and gentlemen, under the degree of baron, having 
been of late years called communitas regni , or iota terror 
communitas ; yet antiently, if we credit Brady, the barons 
and tenants in capite , Or military men, were the community 
of the kingdom; and thofe only were reputed as fuch in 
our moil ancient hiftorics and records. Brady's Glojf. to 
his Introdufl. to Engl. Hijl. 

Common, commur.ia . Commoh is a right or privilege 
which one or more perfons claim to take or life, in fome 
part or portion of that which another man’s lands, waters, 
woods, &c. do naturally produce, without having an 
abfolute property in fuch land, waters, wood, $2fr. It is 
called an incorporeal right, which lies in grant, as if 
originally commencing on fome agreement between lords 
and tenants, for iomc valuable purpofes, which by age ! 
being formed into a prefeription continues, altnough 1 
there be no deed or inftrument in writing which proves 
the original contrail or agreement. 4 Co . 37. 2 Inft. \ 

65. 1 Pent* 387. j 

Under this title is to be confidcrcd, j 

I. The federal kinds ofagypfrts. 

II. The intereft of the owner of the foil j wherein of 
approvement and inclofure. 

III. The commoners intereft in the foil ; wherein , of 
apportionment and extinguishment. 

1 . Of the federal kinds of commons . 
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There is not only common of pafture, but alfo (pinmCMs 
of pifeary tit ftjhing; common of eftovers ; Common of 
turbary, which lee under their fcveral heads. The word 
common however, in its molt ufual acceptation, tfgnifies 
common of pafture , which is divided into common in groft> 
common appendant, common appurtenant , and common pur caufe 
de vicinage. Common in graft is a liberty to have common 
alone, without any lands or tenements, in another per- 
fon’s land, granted by deed to a man and his heirs, or 
for life, l£c. F. N. B. 31, 37. 4 Rep. 30. Common 

appendant is a right belonging to a matt's arable land, of 
putting beafts commonable into another's ground. And 
common appurtenant is belonging to an eflate for all man* 
ncr of bealis commonable or not commonable. 4 Rep . 37; 
Plowd. 161 • Common appendant and appurtenant, are in a 
manner confounded, as appears by Fitzherbert ; and are 
there defined to be a liberty of common appertaining to or 
depending on a freehold; which common mull be taken 
with bealis comtnonable, as horfes, oxen, kinc, and fheep; 
and not with goats, hogs, and geefe. But feme make this 
difference, that common appurtenant m^y be fevered from 
the land whereto it pertains $ but not common appendant , 
which, according to Sir Edward Coke, had this beginning: 
when a lord enfeoffed another of arable land, to hold of 
him in forage, the feoffee, to maintain the fervice of his 
plough, had at firll, by the curtefy or permiffion of the lord, 
common in his wades for necfrlfary bealis to eat andcompoft 
his land, and that for two caulcs ; one, for that it was 
tacitly implied in the feoffment, by reafon the feoffee 
couldnot till or compoll his land without cattle, and cattle 
could not be fuflained without paiture; fo by confequcnce 
the feoffee had, as a thing neceflary and incident, common 
in the wade and lands of the lord: and this may be 
collected from the ancient books and flatutes: and the fe¬ 
cund reafon of this common was, for the maintenance and 
advantage of tillage, which is much regarded and favoured 
by the Jaw. F. N. £ . 180. 4 Rep. 37. Common pur 
caufe de vicinage, common by reafon of neighbourhood, is 
a liberty that the tenants of one lord in one town have 
to common with the tenants of another lord in another 
town : it is where the tenants of two lords have ufed, 
time out of mind, to have common promifcuoufly in both 
lordftiips, lying together and open to one another. 8 Rep . 
78. Ahd thofe that challenge this kind of common, which 
is ufually called intercommoning, may not put their cattle in 
the common of the other lord, for then they are diftrain* 
able; but they may turn them into their own fields, and 
if they ft ray into the neighbouring common, they mull 
be fuft’ered. Terms dotty. The inhabitants of one town 
or lordfhip may not put in as many beafts as they will, but 
with regard to the freehold of the inhabitants of the other: 
for otherwifeit were no good neighbourhood, upon which 
all this depends. Ibid. 

If °ne lord enclofcs the common, the other town cannot 
then comitjou ; but though the common of vicinage is gone, 
common a\t>endant remains. 7 Rep. 5, 4 j?f/. r-jJL. 

kveiy < ctzimuoh pur caufe de vicinage 1$ a common appendant. 

1 Danv. Atr. 799. Common appendant is only to ancient 
arable land\ not to a houfe, meadow, pafture, lAc. It 
is againft tb<rnature of common appendant to be appendant 
to meadow or pafture: but if in the beginning land be 
arable, and of late a houfe hath been built on fome part 
of the land, and fome acres are employed to meadow and 
pafture, in fuch cafe it is appendant; though it muft be 
pleaded as appendant to the Jfnd, and not to the houfe, 
pafture, kAc. 1 Keif. Abr. 457. This may be common 
appendant, tho* it belongs to a manor, farm, or plough¬ 
land : and common appendant is of common right; but .it is 
not common appendant, unlefs it has been appendant time 
out of mind. 1 Danv. 746. It may“fee upon condition; 
be for all the year, or for a certain time, or for a certain 
number of beafts, &>. by nfage: though it ought to 
be for fuch cattle as plough and comport the land, to 
which it is appendant. Ibid. 797. Common appen- 
j dant may be to common in a field after **** rrm^l] 

| fevered, till the ground is refown: fo it may be to have 
common in a meadow after the hay is carried off the fame 
till Candlemas, Yetv. 185. This common , which is 
in its nature without number, by cuftom may be limited 
as to the beafts : common appurtenant ought always to be 
1 for 
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ft>r thofe levant and couch ant, and may be fans number . 
Plowed, 161. A man may preferibe to have common ap¬ 
purtenant for all manner of cattle, at every feafon in the 
year. 25 AJf. 8, Common by prefeription for all manner 
•f commonable cattle as belonging to a tenement, lAc, muft 
be for cattle levant and couchant upon the land, (which is 
fo many as the land will’maintain) or it will not be good: 
and if a perfon grants common fans number, the grantee i 
cannot put in fo many cattle, but that the grantor may 1 
have fufficient common in the fame land. 1 Dam/, Abr. 
798, 799. He who hath common appendant or appurte- j 
nant, can keep but a number of cattle proportionable to j 
his land ; for he can common with no more than the lands 
^4P which his common belongs is able to maintain. 3 Salk, 
93. Common appurtenant may be to a houfe, pafture, &c. 
though common appendant cannot; but it ought to bepre- 
feribed for as againft common right: and uncommonable 
cattle, as hogs, goats, fcjfc. are appurtenant: this com¬ 
mon may be created by grant at this day ; fo may not com¬ 
mon appendant. 1 Inft. 122, 1 RoL Abri 398. 

If a man grant common to another in land wherein he 
hath nothing, if he afterwards purchafes the land, this 
{hall be a good common appurtenant: and it is not ne- 
ceifary that he Humid have the land at the time of the 
grant. 1 Danv. 800. 

Common appurtenant for a certain number of beafts may 
be granted over. 1 Danv . 802. 9 A man may ufe com¬ 
mon appurtenant to his manor, with'cattle which are for 
his houlhould ; though it is faid he cannot ufe it with 
cattle which are to fell. Sed qu. 


II. As to the intereft of the owner of the foil. 

The property of the foil in the common is entirely in the 
lord ; and the ufe of it, jointly in him and the commoners. 

Lords of manors may depaiture in commons where their 
tenants put in cattle ; and a prefeription to exclude the 
lord is againft law. 1 Inft, 122. 

The lord may agift the cattle of a ftranger in -the com¬ 
mon by prefeription : and he may licenfe a ftranger to put 
in his cattle, if he leaves fufficient room for the com¬ 
moners. 1 Danv. 795. 2 Mod. 6. Alfo the lord may 

furcharge, tpV. an overplus of the common : and if, where 
there is not an overplus, the lord furcharges the common, 
^iie commoners are not to diftrain his beafts; but muft 
commence an a&ion againft the lord. F. N. B. 125. 
But it is faid, if the lord of the foil put cattle, into a 
clofc, contrary to cuftom, when it ought to lie frefli, a 
commoner may take the cattle damage-teafant: otherwife 
it is a general rule that he cannot diftrain the cattle of the 
lord. 1 Danv. 807* 

The lord may diftrain where the common is furcharged ; 
and bring action of trefpafs for any trefpafs done in the ] 
common, 9 Rep. 113. 

A lord may make a pond on the common : though the 
lord cannot dig pits for gravel or coal; the ftatutes of 
approvement being only by inclofure. 3 Inft, 2C&. 1 

If the lord makes a warren on the commit, the 
*' commoners may not kill the conies ; but are to bring their 
artion, for they may not be their own judges. 1 mol, 90. 


!y ftatute, lords may approve againft their tenants, vise, 
inclofe part of the walie, csV, and thereby difeharge it 
from being common, leaving common fufficient; and neigh¬ 
bours as well as tenants claiming common of pafture, {hall 
be bound by it. zo H. 3. c, 4.. If the lord enclofes on 
the common , and leaves not 1 ommon . fufficient, the com 
moners may not only break down the inclofurcs ; but may 
_put in their caftle, although the lord ploughs and fows 
(he land, z x Roll, A hr . 406. 


III. Of the commoners intereft in the foil, . 

A commoner hath only a lpecial and limited intereft 
in the foil, but yet he fhall have fuch remedies as are 
c$Bmienfurate to his right, and therefore may diftrain 
' bring an a&ion on the cafe, &e. 

but not being aolbKfte owner of the foil, he cannot 
bring a general adtion of trefpafs for a trefpafs done up¬ 
on the common . See Bridg. xo, xi. Godb, 123, 124. 
2 Leon. 201, 202. 

A commoner cannot regularly do any thing on the 
foil which tends to the melioration or improvement of 
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the common, as cutting down of bufhes, mn, ksr. t 
Sed- 251. iz Hen, 8. 2. 13 Hen, 8. videpoft. 

Therefore if a common every year in/a. Hood is fur- 
rounded with water, the comkMpn%&. nnot make a 
trench in the foil to avoid the wAer, becaufe he has no¬ 
thing to do with the foil, but onA to take the graft with 
the iilouth of the cattle. 1 Roh Abr. 405. 2 Bulft- 

116. 

Every commoner may break the com/non if it be inclofed, 
and although he <Jpes not put his cattle in at the time, 
yet his right of commonage llial! excufe him from being 
a trefpafl’er. Lit . Rep, 38. See 1 Rol. Abr, 406. Sup- 
pofing the inclofure made by the lord, and that there is 
not fufficient common ; or that the inclofure is made by any 
other perfon than the lord. 

If a tenant of the freehold ploughs it, and fows it 
with corn, the commoner may put in his cattle, and 
therewith eat the corn growing upon the land 5 fo if he 
lets his corn lie in the Held beyond the ufual time, the 
other commoners may notwith{landing put in their beafts. 

2 Leon, 202, 203. 

The commoner cannot ufe common bat with his own pro¬ 
per cattle: but if he hath no‘t any cattle to manure the 
land, he may borrow other cattle to manure it, and ufe 
the common with them ; for by the loan, they are in a 
manner made his own cattle. 1 Danv. 798. Grantee 
of common appurtenant, for a certain number of cattle, 
cannot common with the cattle of a ftranger : he that hath 
common in grofs, may put in a ftranger’s cattle, and ufe 
the common with fuch cattle. Ibid. 803. Commtn ap¬ 
pendant or appurtenant, cannot be made common in grojs ; 
and approvement extends not to common in grofs. 2 Inft, 
86. A commoner may diftrain beafts put into the comma? 
by a ftranger, or every commoner may bring action of the 
cafe, where damage is received. 9 Rep. n. But one 
commoner cannot diftrain the cattle of another commoner, 
though he may thofe of a ftranger, who hath no right to 
the common, 2 Lutvs, 1238. Unlefs he puts in more than 
he hath a right for. 

Where a commoner furcharges the common , the other 
commoners may have a writ of admeafurement ; and adtnea- 
furement is to be according to the quality and quantity 
of the freehold, and for all the cattle which are upon 
the land. It lies only by one commoner againft another ; 
but not againft a commoner fans number ; nor againlt the 
lord, in which cafe there muft be an affife. 1 Danv . 
809. If a man be diiTeifed of his common , lie fhall have 
an affife. News Nat . Br, 399* If any commoner inclofes, 
or builds on the common, every commoner may have an 
a&ionfor the damage. Where turf is taken away from the 
common , the lord only is to bring the aftion : but ’tis faid 
the commoners may have an altion for the trefpafs, by en¬ 
tering on the common, CSV. 1 Roll . Abr. 89, 398. 2 Leon, 
zoi. If a commoner who hath a freehold in his common 
be oufted of, or hindered therein, that he cannot have it 
fo beneficially as he ufed to do ; whether the interruption 
be by the lord or any ftranger, he may have an affife 
againft him : but if the commoner hath only an eftate for 
years, then his remedy is by adlion on the cafe. And if 
it be only a finail trefpafs, that is little or no lofs to the 
commoner, but he hath common enough befides, the com¬ 
moner may not bring any adlion. 8 Rep, 79. 4 Rep . 37. 

Dyer 316. A commoner cannot dig clay on the common, 
which deftroys the grafs, and carrying it away doth da¬ 
mage to the ground: fo that the other commoners can’t 
enjoy the common in tarn ample modo as .they ought. Godb, 
344. Alfo a commoner may not cut bufhes, dig trenches, 
c 3 c, in the common, without a cuftom to do it. 1 Nelf. 
462. If he makes any thing de novo, he is a trefpafl’er: 
he can do nothing to impair the common ; but may reform 
a thing abufed, fill up holes, dig down mole-hills, &c. 
for improvement. 1 Brovsnl. 208. Sed qu. Vide fir ft 
cafe in ^his column. Yet videpoft. 

No commoner can take the^gJaAhat grows on the com¬ 
mon, otherwife than by depafturing it; nor can he meddle 
with the foil: but if the owner of the foil fet up a hedge 
on the common, the commoner may throw it down. 15 H, 
7. A commoner may abate hedges erefted on a common % 
for though the lord hath as intereft in the foil, by aba¬ 
ting the hedges, the commoner doth not meddle with it. 

* 6 a Mod. 
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% 1Hod. 65. Nftny man may by prefcription have common 
and feeding fof\is cattle in the King’s high-way, although 
the foil doth beldtog ta another. Bill. 4* the 

occupation of rwwS^i^ufurpation, will not give title to 
him that .doth occupy it/ unlefs he hath had it time be¬ 
yond memory. And if I man enfeoffed of land, by rea¬ 
son of which he hath right to common, aliens it to one 
who doth not take or ufc the common ; and then he makes 
an alienation to another, the laft feoffee may not have it, 
fo» he fhall not have a better cftate in f thc land than his 
feoffor had. Fitz. Abr. Comm . 255. 

Upon agreement between two commoners to eirclole a 
common, a party having intcrcft not privy to the agree¬ 
ment, will not be bound ; but one or two wilful perfons 
fliall not hinder the publick good. Chan. Rep. 48. Com¬ 
mons mu ft be driven yearly at Michaelmas or within afteen 
days after: infefled horfes, and ftone-horfes under wze, 
lAc. arc not to be put into commons, under forfeitures, 
by Stat. 32 B. 8. c. 13. New crofted cottages, though 
they have four acres of ground.laid to them ought not to 
have re**** in the waftc. 2 Jnfl. 740. In law proceed¬ 
ings, where there are two diftinft commons * the two titles 
niuft be fhewn : cattle arc to be alledged commonable ; and 
common ought to be in lands commonable : and the place is 
to be fet forth where the meffuage and lands lie, fcfr. to 
which the common belongs. 1 Bel/* 462, 463. 

Common appendant, becaufe it is ot comssoon right, fhall 
be apportioned by the commoner ’s purchafe of part of the 
land in which he hath fuch common ; but common appurte¬ 
nant fhall be extinft by the commoner' s purchafe of part 
of the land, in which, &c* Both common appendant and 
appurtenant fhall be apportioned by alienation of part of 
•the land to which the common is appendant or appurtenant. 
Co. Lett. 122. Hob. 235. 8 Co. 78. Owen 122. 4 

Co 

A releafe of common ia one acre, is an extinguifliment 
of the whole common. Sec 4 Co. 37. 

If jj. hath common in the lands of A as appurtenant to 
a meffuage, and after B. infeofFs A. of the faid lands, 
whereby the common is extinguifhedand then A. lcafcs 
to B. the faid meffuage and lands,' with all commons, CsV. 
occupat' vel ujttat ' cum freed, meffuagio ; this is a good I 
grant of a new common for the time. Cro. Eliz . 570.- 
Where a perfon purchafeth part of the land wherein he 
hath common , the whole common is extinft and gone. Cro. 
Eliz. 594. If feveral perfons are feifed of feveral parts 
of a common , and a commoner purchafes the inheritance of 
one part, his entire common is extinft. 1 And . 159. When 
a man hath common appendant for a certain number of 
cattle, and to a certain parcel of land, if he fell part of 
it, the common is not extinguifhed ; for the purchafer fhall 
have common pro rata : but ’tis otherwife in common appur¬ 
tenant. 8 Rep. 73 . 1 Nelf. 460. See Fitz. Ahr. tit. 

Comm, per tot . 

Common of Cfto&CTO, Is a right of taking wood out 
of another man’s wood, for houfe-bote, plough-bote, and 
hay-bote. What Wes are neceffary, tenants may take, 
notwilhflanding no mention be made thereof in their 
leafes ; but if a tenant take more houfe-bote than is 
needful, he may be puniflfed for wafte. Terms de Ley. 
Tenants for life may take upon the land demifed reafon- 
able eitoveis, unlefs reHrained by fpecial covenant: and 
every tenant for years hath three kinds of eftovers inci¬ 
dent to his eflate. 1 bijl. 41. When a houfe having 
eftovers appendant or appurtenant, is blown down by 
wind, if the owner rebuilds it in the fame place and man¬ 
ner as before, his eftovers (hall continue: fo if he alters 
the rooms and chambers, without making new chimnics; 
but if he ereft any new chimnics he will not be allowed 
to fpend any eftovers in fuch new chimiues. 4 Rep . 87. 
4 Leon. 333. If one have a dwelling-houfe whereunto 
common of ejlovers doth belong, and the houfe by fire is 
burnt down, and a new one built near the to the place, 
or in the place in an1*4££/ orm » the eftovcrs *** gone: 
but if the old houfe be only fomc of it down, it is other- 
wife ; and in all cafes where the alterations to a houfe do 
no prejudice to the tertenant or owner of the land or 
wood, the eilovers will remain. F . N. B . 1 80. Where 
a man hath eilovers for life, if the owner cut down all 
the wood, that there is none left for him, he may bring 
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an afffe of eftovers ; and if the tenant have but an eftate 
fbr years, or at will, he may have an action of the cafe. 
Moor Ca . 65. 9 Rep. hii. If the tenant who hath com¬ 

mon of eftovers , fhall ufe them to any other purpofe than 
he ought, he that owns the wood may bring trefpafs againlt 
him: as where one grants twenty bads of wood to be 
takea yearly in fach a wood, ten ioads to burn, and ten 
to repair pales $ here he may eye and take the wood for 
the pales, though they need no amending, but then he 
muff keep it for that ufe. 9 Rep . 113. /. N. B . 58,159. 

Common Of piCCfttV, Is a liberty of hilling in another 
man's water. Common of fi/casy to exclude the owner of 
the foil, i* contrary to law • though a perfon by prescrip¬ 
tion may have a feparate right of hiking in fuch water 
and the owner of the foil be excluded ; for a man may 
grant the water; without pafling the foil: and if one 
grant feparaUm piftariam , neither the foil nor the water 
pafs, but only a right of hflung. 1 Inf. 4, 122, 164. 
5 Rep. 34. No perfon (hall hfh in any river without the 
owner’s confent, under penalties: and nets, angles, 
fhall be feized and deftroyed, by c $/*/. 22 fcf 23 Car. z. 
c. 25. See Fijh and Fijhing. 

Common of Curbatp, Is a licence to dig turf upon 
the ground of another, or in the lord’s wade. This com¬ 
mon is appendant or appurtenant to an houfe, and not to 
lands j for turfs are to be burnt in the houfe : and it may 
be in grofs} but it defes not give any right to the land, 
trees, or mines. It cannot exclude the owner of the foil. 


t Inft. 4. 4 &*?- 37 - 

There is a common or liberty of digging coals , and 
gravel, /and, &c. as well as turf. 

Common U 5 ench, ” {jbemem communis, from the Sax. 
banc, bank, and thence metaphorically a bench , high feat 
or tribunal) The court of Common Pleas was anciently 
called Common Bench , becaufe commuitia placita inter fub- 
ditos ex jure noftro, fuod commune vacant, in hoc difeep- 
tantur : That is, the pleas or controverfies between com¬ 
mon perfons are there tried and determined. (Iambi 
Britan. 113. In law books and references the court of 
Common Pleas is writ C. B. from Communi Banco, (or C. 
P.) And the juftices of that court are fiiled JuJhciani 
do Banco. Sec Common Pleat. 

Common IDa? Of pica ft! Signifies an ordi¬ 

nary day in court, as OBabis Bilarii, uindena Pmfihefi 
&c. It is mentioned in the Stat. 51 H. 3. St. 2. bA St. 3. 
concerning general days in bank. 

Common #fne, (finis communis ) A finall fum of mo¬ 
ney, which the refmncs within the liberty of fome leeta 
pay to the lords, called in divers places head fiver or 
head pence, in others cert money ; and was firft granted to 
the lord, towards the charge of his purchafe of .the court - 
loot, whereby the refiants have the eafe to do their ft lit 
within their own manors, and are not compellable to go 
to the Jheriff'i turn : in the manor of Sbeapjbtad in the 
county of Letcefter , every reliant pays 1 d. per poll to the 
lord lat the court held after Michaelmas, whichwaa tb/Te 
called common fine. For this common fine the fora mfcy 
diltram ; but he cannot do it without a prefcription. x 1 
Re •. 44. There is alfo common fine of the county.—£?ttod 
commutes mifericordicr , vel lines comitstuum amerciatornm 
in finibus itinerum jufitciariorum , &C. Flcta, lib, 7. c. 48. 
See Stat. 3 Ed. 1. c. 18. 

Commons feoufc of parliament, Is the lower houfe 
of parliament, fo called^»ocaufe the commons of the realm, 
that is, the knights, citizens,* and burgelles returned to 
parliament, reprefenting the whole body of the commons, 
do fit there, Cromp. furifd. See Parliament . 

Common 3 lntenbtuent, Is common meaning or un¬ 
demanding, according to die fubjc& matter, not drained 
to any extraordinary or foreign fenfe : bar to common in¬ 
tendment is an ordinary or general bar, which commonly 
difables the plaintiff’s declaration. There are feveral 
cafes in the law where common intendment, and intendment 
take place : and of common intendment a will fhall n 
fuppofed to be made by collufion. See 

Co. Lit . 303, «, 

Common JUitO, (Lex Communii) Is taken for the law 
of this kingdom funply, without any other laws; as it 
was generally Holden before any ftatute was enafted in 
parliament to alter the fame: and the King’s courts of 

juftice 
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juftice arc called the Commit Law Courts, The Common 
Law is grounded upon the general cuftoms of the realm; 
and includes in it the law of nature, the law of God, 
and the principles and maxims of the law: it is founded 
upon rcnfon; and is faid to be the perfection of rea/in , 
acquired by long ftudy, obfervation and experience, and 
refined by learned men in all ages* And it is the com¬ 
mon birthright, that the fubjeft hath for the fafe-guard 
and defence, not only of his goods, lands, and revenues; 
but of his wife and children, body, fame, and life alfo. 
Co, Lift, 97, 142. Treatife of Laws, p. 2. 

According to Hale , the Common law of England , is the 
common rule for adminiftring juftice, within this king¬ 
dom, and aflerts the King’s royal prerogatives, and like- 
wife the rights and liberties of the fubjeft: ’tis generally 
that law, by which the determinations in the King’s 
ordinary courts arc guided; and this directs the courfe of 
delcents of lands; the nature, extent and qualification 
of eftates; and therein the manner and ceremonies of 
conveying them from one to another; with the forms, 
folcmniiies and obligation of contracts; the rules and 
directions for the expofition of deeds, and afts of parlia¬ 
ment : the procefs, proceedings, judgments and execu¬ 
tions of our courts of juftice; alfo the limits and bounds 
of courts, and jurifdiftions; the fcveral kinds of temporal 
offences and punifhmcnts, and their application, isc. 
Sir Matthew Hale's Hift, of the Law, pag. 24, 44, 

45 - * . . . 

As to the rife of the Common lefiw, this account is given 
by fome ancient writers: after the decay of the Homan 
empire, three forts of the German people invaded the 
Britains, viz. the Saxons , the Angles , and the Jutes ; 
from the laft fprung the Kentijh men, and the inhabitants 
of the JJle of Wight ; from the Saxons came the people 
called Eaft, South , and Weft Seisms ; and from the Angles, 
the Eaft Angles, Mercians and Northumbrians ; Thefe peo¬ 
ple having different cuftoms, they inclined to the different 
laws by which their anceftors were governed ; but the 
cuftoms of the Weft Saxons and Mercians , who dwelt in 
the midland counties, being preferred before the reft, 
were for that reafon called jus Anglornm ; and by thefe 
laws thofe people were governed for many ages : but the 
Eaft Saxons having afterwards been fubdued by the Danes, 
their cuftoms were introduced, and a third law was fub- 
* ilituted, which was called Danedagc ; as the other was 
then ftiled Weft-Saxon-lage , &e. At length the Danes be¬ 
ing overcome by the Normans, William called the Con¬ 
queror, upon confidcration of all thofe laws and cuftoms, 
abrogated fome, and eftablifhed others ; to which he 
added fome of his own country laws, which he judged 
molt to conduce to the prefervation of the peace: and 
this is what we now call the Common law. 

But though we ufually date our Common law from 
hence, this was not the original of the Common law ; for 
Ethelhert , the firft chriftian King of this nation, made 
the firft Saxon laws, which were publifhed by the advice 
of fome wife men of his council: and King Alfred who 
lived 300 years afterwards, being the firft felt Monarch 
after the heptarchy, collected all the Saxon lawJ into one 
book, and commanded them to be obfervqj through 
the whole kingdom, which before only affefted certain 
parts thereof; and it was therefore properly called the 
Common law , bccaufe it was common -to the whole na¬ 
tion ; and foon after it was called the folc right . i. e. the 
peoples right . '/ 

Alfred was ftiled Anglicarum legum tends for: and when 
the Danes had introduced their laws on the conqueft of 
die kingdom, they were afterwards deftroyed ; and Ed¬ 
ward the Cenfejfer out of the former laws^ compofed a bo- 
• dy of the Common law ; wherefore he is called by our 
hiftorians Anglicarum legum reftitutor. Blount. In the 
reign of Edw. 1. Britton wrote his learned book of the 
Common law of this realm, which was done by the King’s 
command, and runs in his name, anfwerable to the lnfti- 
tutiont of thf^Civil law, which Juftinian aftumes to him- 
fcl^riftragn^ by others. Staundf. Prerog. 6, 

21. But Juftinian ought to be inti tied to the honour, as 
the Lsftilutes were compofed by his direction. This Brit¬ 
ton is mentioned by Gwin to be bifhop of Hereford. 
BraBon, a great lawyer, in the time of Hen. 3. wrote a 
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very learned treatife of the Common law if England, held ih 
great enimation; and he was faid to be Jrord Chief Juf¬ 
tice of the kingdom. Alfo the &Jrou$, and learned 
Glanvil, Lord Chief Juftice in the rejgn of Hen. 2. wrote 
a book of the Common lawi vdi - /laid to be the moil 
ancient compofition extant on that fubjeft. Befides thde, 
in the time of Ed. 4. the renowned lawyer Littleton wrote 
his excellent book of EnglipVrmures. In King James 
the Firft’s reigh, the great otacle of the law, Sir Edward 
Coke , publifhed his learned and laborious Inftituu: of our 
law, and commentaries on Littleton. About the fame 
time likewife Dr. Cowel , a civilian, wrote a fhort infti - 
tute of our laws. In the reign of King George the 
Firft, Dr. Tho. Weed , a civilian and common lawyer, and 
at laft a divine, wrote an inftitute of the laws of England, 
which is fomething after the manner of the inftitutes of 
the Civil law. And to conclude the whole of this head, 
the learned Dr. Black)? one , (now one of his Majefty’s Juf- 
tices of the court of Common Pleas) in the reign of George 
the Third, publifhed Commentaries on the laws of Englandi 
in 4 volumes quarto, the bett analytic and moft methodic 
fyftem of our laws which ever was publifhed. ’Tis 
equally adapted for the ufe of ftudents, and of thofe gen¬ 
tlemen who choofe to acquire that knowledge of our 
laws, which is, in faft, efTentially necefTary for every 
one. 

Common fMeaO, (communta placita ) Is one of the 
King’s courts now conllantly held in Weftmitftcr hall ; 
but in ancient time was moveable, as appears by Magna 
Charta, cap. 11. Gwyn, in the preface of his reading; 
fays. That till Hen. 3. granted the great charter there 
were but two courts, called the King’s court*, viz. the 
King's Bench and the Exchequer, which were then Ajjcd 
Curia Domini Regis , and Aula Regis, becaufe they followed 
the court or the King; and that upon the grant of that 
charter, the court of Common Pleas was erefted and'fettled 
in one certain place, i. c. Weftminfterdmll ; and after 
that, all the writs ran Quad fit coram jufticiariis mas a pud 
Weftm. whereas before, the party was required by them 
to appear Coram me vel jufticiariis meis, without any ad¬ 
dition of place, £3V. as he obferves out of the writings 
of Glanvil and Brail on. But Sir Edward Coke is of 
opinion in his preface to the eighth report, that the court 
of Common Pleas was conftituted before the conqueft; and 
was not created by Magna Charta, at which time there 
were Jufticiarii de Banco, £jf c. Though before this aft. 
Common Pleas might have been held in Banco Regis ; and 
all original writs were returnable there. 

Writs returnable in this court, are now coram juftici¬ 
ariis noftris apud Weftm. But original writs, £s c. return¬ 
able in B. R. are. Coram nobis ubhunque fuerimusin Anglia. 
The jurifdiftion of this court is general, and extends itfelf 
throughout England: it holds plea of all civil caufes at 
Common law,* between fubjeft and fubjeft, in aftions real, 
perfonal, and mixed ; and it feems to have been the only 
court for real caufes. In perfonal and mixed aftions it 
hath a concurrent jurifdiftion with the King's Bench : but 
it hath no cognifance of pleas of the crown ; and Common 
Pleas arc all pleas that arc not fuch. This court cannot 
regularly hold plea in any aftion, real or perfonal, £s 7 . 
but by writ out of Chancery returnable hert, except it be 
by bill for or againll an officer, or other privileged perfon 
of the court. All aftions belonging to this court, come 
hither either by original, as arrtfts and outlawries; or by 
privilege or attachment, for or againft privileged perfons; 
or out of inferior courts, not of record, by pone , recor- 
dare, aecedas ad curiam, writ of falfe judgment, £3 c. Ac¬ 
tions popular, and aftions penal, of debt, £5 tc. upon any 
ftatute, are cognifabie by this court: and befides having 
jurifdiftion for punifhment of its officers and minifiers; 
the court of Common Pleas may grant prohibitions to keep 
temporal and ecclefiaftical courts within due bounds. 
4* Inftt. 09, |OO, Il8. In this court are four judges, 
created by tetters patent; # of wjlom the chief juftice is a 
lord (i. e. (o halted} by his office : the feai of the court is 
committed to the cuftody of the chief juflice. 

The Other officers of the Common Pleas are the Cuftos 
Brevium, three Prothewotaries and their Secondaries , the 
Clerk of the Warrants, Clerk of the EJfoins , fourteen 
Pilasters , four Exigenters . a Clerk of the Juries, the Chi- 

Ggg tographer. 
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: of the King's Silver, the Clerk of the 
ifurt, Uierio of the Sta 1 , of Out-lmuries, and the 
Clerk of the htyncntof Finer and tawk. Clerk f 
the Errors, &e. Brevium is the chief clerk m 

this court, who KcnveSend keeps all writs returnable 
therein ; and all records/ of Nifi P r f**> which are 
vered to him by the derfs of the affife of e v cry circuit 
tjV. and he files the rolls together, and carries them mto 
the treafnry of records : he alfo makes out exemplifies- 
tions, and copies of all writs and records, C3 r. 
Prothonotarits enter and inrol all declarations, p ea g-> 
judgments, &c, and they make out all judicial writs, 
writs of execution, writs of privilege, procedendo s Or. 
The Secondaries are afliftants to the Prothonotanes in th 
execution of their offices; and they take minutes and 
draw up all orders and rules of court. The Filazer , 
who have the feveral counties of England divided among 
them, make out all mefne procefs, as capias , alias, piunes. 
Sec. between the original writ and the declaration ; ana 
they make all writs of view, c. The Exigentcrs, ap¬ 
pointed for feveral counties, make out all exigents ;in 
proclamations in order to outlawry. The Clerk of the 
Warrants, enters all warrants of attorney; mrols deeds 
of bargrin and fale ; and eftreats all iffues. The Clerk of 
the EJfoim, keeps the roll of the effoins, wherein he enters 
them, and nonfuils, Vc. The Clerk of the furies , makes 
out all writs of habeas corpora jurator*, for juncs to ap¬ 
pear ; and he enters the continuances till the verditt given. 
The Clerk of the trtafury keeps the records ol the court, 
and makes exemplification? of records, copies of lflues, 
judgments, Ifc. The Clerk of the Seals, feals all writs 
and mefne proccfs; alfo writs of outlawry and furper- 
ftdeas, mid all patents The Clerk of the Of™""' 
makes out the writs of cap,a, udagatum. TIil Clerk of 
the Error/ is for the allowance of writs of error, ( 3 c. 1 M 
Clerk of the Inrolmtnts of fines and recoveries, returns all 
writs of covenant, writs of entry and fcifin, and inrol* 
and exemplifies fines, Ifc. The Clerk of the King s , - 
wr enters the fubftauce of the writ of covenant: and the 
Chirotrapher ingroffeth all fines, and delivers the inden¬ 
tures to the parties, (Sc. And to thefe ofiicers may be 
added, a Proclamator ; a Keeper of the court; Cryer ; and 
7 ipfiaffs befides the Warden of the Fleet. There are 

alfo Jttorniei of this court, whofe number is unlimited; 
and none may plead at the bar of the court, or fign any 
fpecial pleadings, but Serjeants at law. 

Common (Preces Publicenj Is the liturgy, or 

prayers ufed in our church. It is the particular duty oi 
clergymen every Sunday, Sec. to ufe the publick form ot 
prayer, preferibed by the Book of Common Prayer : and 
if any incumbent be refident upon his living, as he ought 
to be, and keep a curate, he is obliged by the aU cf uni¬ 
formity once every month at lead, to read the Common 
Proven of the church, according as they are direfted by. 
the book of Common Prayer, in his panlh church, in his 
own perfon, or he lhall forfeit 5/. for every time he fails 
therein. Stat. .4 Car. a. cap. 4. Alfo by that ftatutc 
the book of Comma Prayer is to be provided in every 
parilli, under the penalty of # 3/. a month ; and the Com¬ 
mon Prayer mud be read before every ledure ; the whole ap¬ 
pointed for the day, with all the circumftances, and cere¬ 
monies, tsfr. And by one of the canons of the church-, 
minifters before all ferment, are to move the people to 
join in a Ihort prayer, for the catholick church i and the 
whole congregation of chridian people, (Sc. for the King 
and Royal Family ; the minifters of God’s word, nobility, 
magiftrates, and whole commons of the realm, t*fc. and 
conclude with the Lord's Prayer. Can . 55. Refufing to 
ufe the Common Prayer ; or ufing any other open pray- 
ers. Sec. is punilhable by Stat. 1 Ehz. c. 2. See Church, 
Service , and Sacrament . 

Common fo'eal, Is under flood in our lav,' to be bonum 
publicum , and is a tlung much favoured ; and therefore 
the law doth tolerate ltbSy things to be done for common 
fi ood, which otherwife might not be done: and hence it 
is that nonopolies are void in law; and that bonds and 
covenants to retrain free tiude, tillage, or the like, are 


adiudged void, 
Fpit. 2.70. 


11 Co. Kepi jO. PLvid. 25. Sbep. 
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Commbiancp, [eoanuranda, from common) An Abi¬ 
ding, dweUingor continuing in anyplace; a, an inha¬ 
bitant of a houfe in a vill, Ufe. And commorancy for a 
certain time, may make a fettlement in a panlh. Dolt. 

See Poor. , - . 

Commojti), or Coraojtlj, {comortba) From the Brit. 
eymmortb, i. e. fubfidiumi a contribution which was ga¬ 
thered at marriages, and when young pnefts laid or fong 
the firft mafies, &e. 4 Hen. 4. c- 27. But the zb H. 8. 

e. 6. prohibits the levying any fuch In Wales, or the 
Marches, Sec. 

CommotC; In Wales is half a cantred or hundred, con¬ 
taining fifty villages. Stat. Wallia, 12 Ed. 1. Wales 
was anciently divided into three provinces; and each of 
thefe were again fubdivided into cantreds, and every can-* * 
tred into commotes • Doderigc s Hijf. Wal. fol. 2. Com - 
mote alio fignifies a great feigniory or lordlhip, and may 
include one or divers manors. Co. Litt. 5. 

ComiltUtiance. The commoners, or tenants and in¬ 
habitants, who had the right of common, or commoning 
in open field, &c. were formerly called the communance. 
Cowel. c 

Commune Concilium H&egnf The common 

council of the King and people aflembled in parliament. 

C omnium a plant* non tenenba in ftcaccario, Is an 
ancient writ directed to the treafurer and barons of the 
Excheque forbidding them to hold plea between common 
perfons in that court, where neither ol the parties belong 
to the fame. Keg. Orig. 187. 

Commuui CiiftoDia, A writ which anciently lay for 
the lord, whofe tenant holding by knight’s fcrvice died, 
and left his eldeft fon under age, agaitift a llranger that 
entered the land, and obtained the ward of the body. 

F. N. B. 89. Keg. Odg. 161. Since the ftatute 12 
Car. 2. c. 24. hath taffen away wardihips, this writ is 
become of no ufe. 

Community of the kirtgdom. Vide Commonalty. 

Companage, {Fr.) Is all kind of food, except bread 
and drink : and the learned Sfelman interprets it to be 
quhquid cihi cum pane fumitur. In the manor of Fejker- 
ton in the county of Nottingham, fome tenants when they 
performed their boons or work-days to the lords, had 
three boon loaves with companage allowed them. Reg. dr 
Thurgarton cited in Antiq. Nottingham. - 

Companion Of ttic (Barter, Is one of the knights of 
that moil noble order; at the head of which i; the King, 
as fovereign. 24#. 8. c. 13. 

Coiupafs, An inftrument ufed in navig^^-i, by the 
direction and affiftance whereof veficls are (leered 10 the 
molt diltant parts of the world. ’Twas invented foon 
after the clofe of the holy war, and thereby navigation 
was rendered more fecure as well as more ad ven trout,, the 
communication between remote nations was facilitated, 
and they were brought nearer to each other. See Robertf 
Hift. Emp. C.i. 1 V. 78. 

CoittpcUntttHim, An adverfary or accufer.— Epifcopus 
in com pel 1 at mi m adltgintionem doccre ne quis alt urn perpmm 
cagat jurcjurtiudo vel in ordalio. Leg. A the 1 linn. 

ConVpcrtO^UItt) A judicial inquell in the Civil law, 
made bynlelegates, or commiffioners to find out and relate 
the truth of a caufe. Paroch. Antiq. 575. 

Compounding fclonp, or theft-bote , Is where the 
party robbed not only knows the felon, but alfo takes his 
goods again, or other ameiuls upon agreement nut to pro- 
leal tc. It was formerly held to make a man an acccflary; 
but is now punilhed only with fine and imprifunment. 

I H&ivk. P . C. 125. By Stat. 25 Geo. 2. c. 36. even t® 
advertife a reward for the return of things Helen, with no 
quellions aflted, or words to the fame purport, fubje&s 
the advertifer and the printer to a forfeiture of 50/. 
each. 

CorapoRtion, ( compofitio ) An agreement or contraft 
between a parfon, patron and ordinary, ££V. for money 
or other thing in lieu of tithes. Land may be exem pte d 
from the payment of tithes, where comtppSi^n^t^^rbecit^ 
made: and leal compoftions fortiftw#€re toic made by 
the concurrent confent of the parfon, patron and ordi¬ 
nary. Real compofitions are ditlinguilhed from pcrfonal 
contra&s ; for a compofitian called a perfonal contrail is 
only an agreement between the parfon and the parilhiontrs, 

4 to 
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to pay fo much inftead of tithes; and though fuch agree* 
ment is confirmed by the ordinary, yet (if the parfon is 
not a partjj that doth not make it a real compofiion, be- 
caufc he Ought to be a party to the deed of cmpofiion. 
March's Rep, 87. The compofiions for tithes made by the 
confent of the parfon, patron and ordinary, by virtue of 
13 Elia, c. 10. fhall not bind the fucceffor unlefsmade for 
twenty-one years or three lives, as in cafe of leaies of ec- 
clefiaftical corporations, ifc. Compofims were at firil for 
a valuable confidcration, fo that though in procefs of time, 
upon the mcreafc of the value of the lands fuch compofi 
lions do not amount to the value of the tithes, yet cultom 
prevailj, and fiom hence arifes what we call a modus de- 
cimandt. Hob. 29. The word compofiion hath likewife 
another in .aning, i. e. decifi lifts. bee Tithes. 

• Compofi h ns were in antient times allowed for crimes j 
and offences, even f-r murder.—An expedient employed 
by the civil magiftute, in order to kt fome bounds to the 
violence of pnvate revenge. This cuftom may be traced 
back to the antient Germans. Tacit, de Morib, Ger, c.21. 
Vide Robert/. Hifi. Emp. Charles V. I V. 178, 299, tfc. 
But fee pujticularly Lord Kaims's Hiji . Lana Tr. r V . 
41, 42, (SV. # 

Coatpofftio ^ettfUMCUlU, Is the title of an antient or¬ 
dinance for mealur^.not printed. 

ComptUuiu, Dung, foil or compoft laid on lands. 
Regijlr, Eul. Cantuar. MS. 

Comprint, Intends a furrepdtious printing of another 
book feller’i) copy, to make gsfln thereby, which is con- 
tuuy to the Slat. 14 Car, 2. cap: 33. and 8 Ann. c. 19, 
tfc. and to Common law. 

Compjoinffc, (compromijfim) Is defined to be a mutual 
promife ol two or mou* parties at difference, to refer the 
ending of their edntroverfy to arbitrators : and Weft fays 
it is the faculty or power of pronouncing fcntence between 
perfons at variance, given to arbitrators by the parties 
private coufent. Weji's Symb. JeB* 1* Matters cotnpro * 
mi/edy are alfo matters of law referred* or made an end of. 

Compurgtto?, One that by oath juftifies another's in¬ 
nocence. Compurgators were introduced as evidence in 
the jurifprudence of the middle ages.—Their number 
varied according to the importance of the fubjeft in dis¬ 
pute, or the nature of the crime with which a perfon was 
charged. Du Cange we. Jurament urn, ml, 3. p, 1599. 

* Robert f. Hifi Emp . Charles \> , 1 V. 49. See Oath, and 
Black Com. 3 V . 34 *» 3 * 4 v - 3 <>»> 4 ° 7 ‘ 

Computation, (computatto) Is the true accotmt and 
conflrudion of time; and to the end neither party to an 
agreement, ffc. may do wrong to the other, nor the de¬ 
termination of time be left at large, it is to be taken accord¬ 
ing to the juft judgment of the law. A deed dated the 
20th day of Augufi to hold from the day of the date, ihall 
be conftiucd to begin on the 21ft day of Auguft : but if in 
the habendum it be to hold from the making, or from 

* thenceforth, it (hall begin on the day delivered. 1 hft . 
46. 5 Rep. I. If an indenture of lcafc dated the 4th 
day of July, made for three years from thenceforth, be 
delivered at four of the clock in the afternoon of the fsid 
4th day of July, the lcafc fhall end the 3d day of July in 
the third year: and the law in this computation reje&s all 
fractions or divifions of the day. But fdme have held 
that rent is not due on the day limited to be paid till the 
middle of the day, and after noon \ in cafe a tenant fur 
life dies at fuch a critical juncture, tfc. See Day and 
Month. 

Co m p u tation of iftjtes after the Enghjh manner, is 
allowing 5280 feet, or 1760 yards to each mile ; and the 
' fame fhall be reckoned not by ftrait lines, as a bird or 
arrow may fly, but according to the neareft and molt 
ufual way. Cro. Eiit . 212. 

CompUtO, (Eat.) Is a writ to compel a bailiff, re¬ 
ceiver or accountant, to yield up his accounts 1 it is 
founded on the ftatute of Weftm. 2. tap. 12. And alfo 
lies againft guardians, ifc. Reg.Orig. 135. * 

Concealers, (coneelatms, fo called a cone elands, as mans 1 
V, .ytmvmdo, by an antiphrafi) Are fuch as find out con- 

* ended laffds, H, e. fuch lands as are privily kept from the 
King bv common perfons, having nothing to ftiew lor 
their title or eftate therein. 39 EU%. cap . 22. There 


were concealers of trim ; and concealing treafon, If/ 
when mifprifion, fee MtJ'prifiou. y 

Conceal, A word of frequent ufe in conveyances, cre¬ 
ating a covenant in law; as dedi makes it warranty. 
Co. Lit . 384. This word is of a general vpenX, and faid 
to amount to a grant, feoffinent, leafe -ii releafe, fif*. 
2 Saund. 96. , £ / 

Concfonato*0, Common-coirfcrfiOcn, freemen, called 
to the hall or aftembly, as m?fi huartby.—Vucdam tempore 
cum comenifint concionatores a\d London, o'c. Hiltor. 
Elien. edit. Gale, c. 46. 

Concluflon, (conclujio) Is when a man by his own a t\ 
U|K>n record hath charged himfelf witii a duty or other 
thing, or confeffed any matter whereby he fhall be con¬ 
cluded : as if a fheriff returns that lie hath taken the body 
upon a capias, and hath not the body in court at the day 
of the return of the writ; by the return, the fliciiff is 
concluded from plea of efcane, b’c. Terms dt Ly. In 
another fenfe, this word conclujion fignifics the end of any 
plea, replication, tfc. and a plea to the writ is to con¬ 
clude to the writ; a plea in bar, to conclude to the 
aft ion, tfc. Conclujion of plea in bar fhall be, et hoc pa - 
ratus'ejl wrijicare: of pleas tendering iffue, et de hocponu Je 
Juper patrim. Kitch. 219, 220. See Black. Cum. 3 t r . 
303. and Co. Lit. 303. a. b. tfc. 

ContOlft, (contardiu) Is an agreement made between 
two or more, upon a trefpafs committed; and is divided 
into toncord executory and concord executed : and according 
to Plmwdtn, one binds not, as being impcrfefl, but the 
other is abfblute, and ties the party. Though by fome 
opinions, agreements executory arc perfeft, and bind no 
lefs than agreements executed. Plcnvd. 5, 6, 8. Theft; 
concords and agreements are by way of fatisfadion for the 
trefpafs, tfc- Concord is alfo an agreement between 
parties, who intend the levying of a fine of lands one to 
the other, how and in what manner the lands fhall paf*: 
it is the foundation and fubftance of tke fine, taken and 
acknowledged by the party before one of the judge* oi 
C.B. or by commifliofters in the country, and in Latin 
begins thus ; Et eft concordia tales /alien quod prad ., 
A. B. recogn. tenement a prad. cum pet tin' ejjc jus ipfus 
C. D. ut ill. qua idem C. D. habit de dum prad. A. B. 
Et ill. remifer. if quiet . clam, de je & hand, juh praJut. 
C. if hared, juts imperpetunm , tf c, 

Concubavfa, A fold, pen, or place where catrle lie. 
Ctrwel. 

Concubeatlt, Signifies a lying together, hat, \ II. 7, 
cap. 6. 

Cottcobfnage, (roncubinatus) In common acceptation i > 
the keeping of a whore or concubine: but in a kg, } 
fenfe, it is ofed as an exception againft her that fucth lor 
dower, alledging thereby that flic was not a wife lawfully 
married to the party, in whofe lands ihe feeks to be endow 
ed, but his concubine. Brit. c. 107. Brctf. hh. ^ tmi. 
6 . tup. 8 . There was a concubinage allowed m Si.up¬ 
turn to the patriarchs, Jccuudunu legem mairmnnu, ifc. 
Blount. 

Cotftctt, (from the Fr. conduce, to condu^) Aiefuch 
as Hand upon high places near the fea-co.ift, at the time 
of herring-fifhing, to make figns with boughs, er. to the 
fifhermen at fea, which way the fhoah of herrings pal - 
feth; for this may better difcoveicd by futh as Hand 
upon fome high cliff on the fhore, by reafon of a kind of 
blue colour which the herrings caufe in the water; than 
by thole that arc in the (hips or boats for fiftiing. TUefe 
arc otherwife called huers and ballets, directors and gutdtrs, 
as appears by the St at. 1 Jac. 1. c. 23. 

Contrition, (conditio) Is arellraint annexed to a thing, 
fo that by the non-performance, the patty to it fhall 
receive prejudice and lofs; and by the performance, 
commodity and advantage: or it is a reflation of mens 
a&s, qualifying or fufpending the fame, and making them 
uncertain whether they fhall take effect or not; alfo > 
defined to be what is referred to an uncertain chant e, wine h 
iinay happen or not happen. Wcjl's Symb. pmt 1. lib. 2. 
fed. 156. And of conditions then* arc diver* kinds, % vis. 
conditions in deed and lavs', conditions pr/ctdtnf, unJ 
fibfequentj conditions inhtrent, and c Bates al, &c. 

/ 
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A condition in deed is that Which is joined by exprefs 
Words t< 3 U feoffment, leafe, or other grant; as if a man 
makes a mifc of lands to another, reffirving a rent to be 
paid at fuCTva feaft, upon condition if the leffee fail in pay- 
meat, at the \Uy» then it fhall be lawful for the leffor to 
enter. Condition in law is when a perfon grants another 
an office, as t>idtV^%y>er of a park, ftcward, bailiff, &e. 
for term of life; nere,Though there be no condition ex¬ 
celled in the grant, yef the law makes one, which is, if 
the grantee do not juftty execute all things belonging to 
the office, it fhall be lawful for the grantor to enter and 
difchargc him of his office. Lit . lib. 3. c. 5. 

Thefe conditions arc alfo called condition expreffed, and 
condition implied , Condition precedent is when a leafe or 
c it ate is granted to one for life, upon condition that if the 
leffee pay to the leffor a certain fum at fuch a day, then 
he fhall have fee ftinple; in this cafe the condition pre¬ 
cedes the dtace in fee, and on performance thereof gains 
the fec-ftmplc. Condition fubfequent in when a man grants 
to another his manor of Dale, Sec. in fee, upon condition 
that the grantee lhall pay to him at fuch a day fuch a 
certain fum, or that his eftate lhall ccafe 5 here the con- 
dition is fubfequent, and following the 'eftate, and upon 
the performance thereof continues and preferves the fame : 
fo that a condition precedent doth get and gain the thing 
or eftate made upon condition by the performance of it; as 
a condition fubfequent keeps and continues the eftate by the 
performance of the condition. 1 Inf. 201, 327. Terms 
de Ley . If one agree with another to do fuch an aft, and 
for the doing thereof the other lhall pay fo much money; 
here the doing the aft is a condition precedent to the pay¬ 
ment of the money, and the party (hall not be compelled 
to pay till the aft is done: but where a day is appointed 
for the payment of money, which day happens before the 
thing contrafted for can be performed, there the money 
may be recovered before the thing is done; for here it 
appears that the party did not intend to make the per¬ 
formance of the thing a condition precedent, 3 Salk. 95. 

Inherent conditions are fuch as defeend to the heir with 
the land granted, &c. And collateral condition is that 
which is annexed to any collateral aft. Conditions are 
likewile affirmative, which conlift of doing; negative, and 
coniift of not doing: fome are further faid to be refrtdive, 
for not doing a thing ; and fome compulfory , as that the 
leffee fhall pay the rent, &c. Alfo fome conditions arc 
Jingle, to do one thing only; fome copulative , to do divers 
things ; and others disjunctive, where one thing of feveral 
is required to be done. Co. Lit. 201. 

Among thefe feveral kinds of conditions, the cafes 
which moil frequently occur fall under the diltinftions of 
conditions precedent and fubfequent. We lhall therefore 
fpeak of them more at large under the following diviftons, 
wherein it is to be confidered, 

I. To what conditions may be annexed : what conditions 
are good , and by what words they may be created. 

II . What pall he a good performance of a condition, 
and in what manner the breach of it mufl be taken ad¬ 
vantage cf. 

ill. Of conditions precedent and fubfequent. 

1. To what conditions may beuannexed: what are good, 
and by what words they may be created. 

Conditions may be to any eftate, whether in fee-ffmple, 
fee tail, for life or years: they run with the eftate, and 
bind in the hands of whomfoever they come. Lit. Rep . 

128. But a condition may not be made but on the part of 
the leffor, donor, '(Ac. For no man may annex a condi¬ 
tion to an eftate, but he that doth create the eftate itfelf. 
Conditions are good to inlarge or limit eftates: and there 
are four incidents, which conditions to create and increafe 
an eftate ought to have. 1. They ihould have a parti¬ 
cular eftate, as a foundation whereupon the increafe of 
the greater eftate lhall be buik. 2* Such particular 
eftate lhall continue in the lelfee or grantee, until the 
increafe happens. 3. It muft veil at the time the con¬ 
tingency happens, or it lhall htveV veil. 4. The parti¬ 
cular eftate and increafe muft take effeft by the fame deed, 
or by feveral deeds delivered at the fame time. 8 Rep. 75. 
Conditions to create eftates lhall be favourably conftrucd: but 
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conditions which tend to deftroy, or reftrain an eftate* arfe f 
to be taken ftriftly. A feoffment upon condition, that the 
feoffee lhall not aiiene, is void : but a condition in a feoff¬ 
ment not to aiiene for a particular time, or tef a particular 
perfon, may be good. Hob. 13, 261. And if a condition 
is, that tenant in tail lhall not aiiene in fee, £j fc. or tenant 
for life or years not aiiene during the term, thefe conditions 
arc good: where the reverfton of an eftate is in the do¬ 
nor, he may reftrain an alienation by condition . 10 Rep. 

39. z Infl. 222. If one make a gift in tail , on condi¬ 
tion flux the donee or his heirs lhall not aiiene; this is good 
to fome intents, and void to others; for if he make a 
feoffment in fee , or any other eftate by which the rever¬ 
fton is difeontinued tortioufly, the donor may enter; but 
’tis otherwife if he fuller a common recovery. 1 Inf. 
223 • V-# 

A liberty infeparable from an eftate cannot be re- 
ftrained; and therefore a condition that a tenant in tail 
lhall not levy a line, within the Stat. 4 H. 7. c. 24. or 
fuffer a recovery ; or not make a leafe, within the Stat . 

32 Hen . 8. c. 36. is void and repugnant. But if the 
condition reftrain levying a line at Common law, it may 
be good. 2 Danv. Abe. 22. A gift in tail, or in fee, 
upon condition that a feme lhall hot be endowed; or 
baron be tenant by the curtefy, is repugnant and void. 

So is a condition in a leafe, &c. that the leffee lhall not 
take the profits: and where a man grants a rent-charge 
out of land, provided it fhall not charge the lands. Co. 
Lit. J46. Conditions repugnant to the eftate, impoflible, 
are void : and if they go before the eftate, the eftate 
and condition are void; if to follow it, the eftate is ab- 
io|ute, and the condition void. 1 Inft. 206- 9 Rep. 123 . 

But if at the time of entering into a condition, a thing be 
poilibJe to be done, and become afterwards impoffiblc by 
the ait of God, the eftate of a feoffee (created by livery) 
lhall not be avoided. 2 Mod. 204. 

A foffment in fee is made upon condition, that the feof¬ 
fee ftial) within a year go to Rome, tAc. if the feoffee dies 
before the year ended, yet the eftate of the feoffee is be¬ 
come abfolute; for the eftate, once vefted by the livery, 
lhall not be divefted without default in the feoffee. Ibid. 
Where a condition is of two parts, one poffible, and the 
other not fo, it is a good condition for performing that part 
which is poffible. Cro. Elite. 780. Though if a condition 
is of two parts disjunctive, and one part becomes impof- 
fible, by the aft of God, the perfon bound is not obliged 
to perform the other* 1 Rol. 446. /. 45. 2 Mod. 202 , 203. 

If a condition be in the copulative, and is not poffible to 
be performed, ’tis faid it may be taken in the disjunctive. 

1 Danv. Abr. 73. Where an eftate is to be wholly 
created upon a condition impoffiblc to be performed, there 
the eftate lhall never come in effe. 1 Leon. c. 311. A 
woman makes a feoffment to a man that is married, upon 
condition that he lhall marry her; this condition is not 
impoffiblc, for the man’s wife may die, and then he may 
marry her. 2 Danv. 25. A reverfton may be granted 
in tail upon condition, that if the grantee pays fo much, 
he lhall have the fee. 8 Rep. 73. But if a man grants 
lands, &for years, upon condition that if the leffee 
pay 20/. within one year, that he fhall have it for life: 
and that if ’he after the year pay 20*. he lhall have the 
fee; though both Aims are paid, he lhall have but an 
eftate for life; the eftate for life, at the time of the 
graht, being only in contingency, and a pofftbility cannot 
increafe upon a poffibility, nor can the fee increafe upon 
the eftate for years. 8 Rep. yj.* 

If a leafe be made to two, vfith condition to have fee, 
and one dies, the furvivor may perform the condition, and 
have the fee; but if they make partition, the condition 
is deftroyed. 8 Rep. 75, 76. If a feoffee grant the re¬ 
version of part of the land, on a leafe for years, on 
which a rent upon condition is referred, all the condition 
is confounded and gone; though if the leffee aftign part, 
the condition remains, for he cannot difeharge the eftate 
of the condition. 2 Danv. Abr . 119. A man makes a 
feoffment upon condition, and after levies afine to' a 
ftranger, the condition is gone. Ibid. 1 2 0^ f j tfaTbeffinrr 
upon condition to infeoff another, infeoff a ftranger; or 
if it be to reinfeoff the feoffor, and he grant the land 
to another perfon, upon condition to perform the coa- 
Z dition, * 
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diiion, the condition is broken, becaufe the feoffee hath 
difebled himfelf to do it: fo where fuch feoffee, upon 
conditlqp to reinfeoif, (Ac. takes a wife, that the land is 
fubjeft to the dower of the wife ; and fo if the land is 
recovered, and execution fued out by another, the condi¬ 
tion is broken, Co, Lit . 22!. 1 Danv. 79. 

If one diffeife the feoffee, or any other who hath land 
by juft title, and thereof infeoff a ft ranger on condition, 
and the land is lawfully recovered from him that hath the 
title 5 by this the condition is deftroyed: and if a difleifor 
make a feoffment in fee upon condition; and after the 
diffeifee doth* enter upon the feoffee, this doth cxtfoguifh 
thrcondition. Perk, fed, 821. If the feoffee makes a 
feoffment of all or part of the land to the feoffor, before 
the condition is broken; the condition is gone for ever: 
and if he make a leafe for life or years only, then the 
condition will be fufpended for that time. Co. Lit . 21S. 
But *tis otherwife where the feoffment, or leafe for life or 
years, are made to any other but the feoffor. Ibid . 
Where the condition of a feoffment is, that if the feoffor 
or his heir pay a certain fum of money to the feoffee fuch 
a day, and before that day the feoffor dieth without heir: 
or if the feoffment Jie made by a woman on condition to 
pay her 10/. or that the feoffee iftfeoff her by a certain 
day, and they intermarry before the day, and the mar¬ 
riage doth continue till after it; in thefe cafes the condi¬ 
tion is gone. Perk . fed. 763, 764. 

A condition that would takeaway the whole effedt of a 
grant, is void; and fo it is if it be contrary to the 
prefs words of it. Conditions againft law are void ; but 
what may be prohibited by law may be prohibited by 
deed. 1 Inf. 220, 206. He that taketh an eftate in re¬ 
mainder, is bound by condition in a deed, though he 
doth not feal it. 

As to the proper words to create a condition. 

The word Ji will not always make a condition; but 
fometimes it makes a limitation, as where a leafe is made 
for years, if A, B . lives fo long. And this is contrary to 
a condition, for a ftranger may take advantage of an eftate 
determined thereby, (Ac. Co. Lit, 236. Dyer ^00. Sub 
conditions is the moil proper word to make a condition: pro - 
vr/b is as good a word, when not dependant upon another 
fentcnce; but in fome cafes, the word provifo may m*k e 
no condition, but be only a qualification, or explication of 
a covenant. 2 Danv. 1,2. And neither the word pro¬ 
vifo, nor any other, makes a condition, unlefs it is re - 
frUtive. Plowd. 34. 1 Nelf. 466. 

Regularly the word (pro) does not import a condition, 
the’ it has the force of a condition when the thing granted 
is executory, and the confidcratinn of the grant is a J'ervice, 
or fome Juch thing, for which there is no remedy ; but the 
fopping the thing granted, as in the cafe of an annuity 
granted pro confilio, or for executing the office of a 
Seward of a court, or the fervice of a captain or keeper 
of a fort, here the failure of giving counfel, or perform¬ 
ing the fervice, is a kind of evi&ion of that which is to 
be done for the annuity, the grantor having no means 
either to exadt the counsel, or recompcnce for it, but by 
(topping the annuity ; and in thefe cafes the condition is 
not precedent, and therefore the performance {hereof need 
not be averred when the annuity is demanded. Per Ho - 
hart Ch. J. Hob. 4!. Mich. 10 Jac. in the cafe Of 
Cowper v. Andrews. Scd qu. as to the nature. 

Of the condition, and'tfe necejjity of an averment. 

As the intent of the teftator chiefly governs in wills, 
fuch conftrudtion is always made of the words, as will beft 
fiipport his intent, and therefore thefe words ad faciendum, 
faeiendo ea intentions, ad efedum, (Ac. in a will create a 
condition. Co. Lit. 204. a. See Devife, Will. 

A grant to one, to the intent he (hall do fo and fo, 
ts'no condition, but a truft and confidence. Dyer 138. 
Some words in a leafe do not make a condition but a 
covenant, upon which the leiTor may bring his adtion. 
4 leafe befog the. deed of leiTor and leflee, every word is 
fpoken bjTbotf.*; **ud a condition may be therein, though 
it founds in covenant. 1 Nelf. 464* A covenant not to 
grant, fell, (Ac. may be a conditionj and covenant that 
paying the rent, the leflee (hall enjoy the land, is con¬ 


ditional. 2 Danv. 2, 6. Where words ire indefinite, 
and proper to defeat an eftate, they fhpil be taken to 
have the force of a condition. Palm. * 1 $. 

/ 

II. With regard to the per^fmarte of conditions • 

A condition may be well ptrfdrmed, when it is done as 
near to the intent as may be: l&r if the condition of a feoff¬ 
ment be that the feoffee ihan*gnake an eftate back to the 
feoffor and his wife, and the heirs of their two bodies, re¬ 
mainder to the right heirs of the feoffor; in this cafe, 
if the feoffor die before, the eftate (hall be made to the 
wife without impeachment of wafte, the remainder to the 
heirs of the body of the hufband begotten on the wife, 
(Ac. Co. Lit. 219. 8 Rep. 69. If a condition be per¬ 

formed in jubfance and ejj'ed, it is good although it dif¬ 
fers in words ; as where it is to deliver letters patent, and 
tlw party botmd having loft them, delivers an exemplifi¬ 
cation, (Ac. 2 Danv . 40. Though payment of the mo¬ 
ney before the day, is payment at the day, in perform¬ 
ance of a condition; yet a feoffor, (Ac. cannot re-enter, 
and reveft his old eftate by force of the condition, till 
the day whereon the condition gives him power to re¬ 
enter.^ Ibid. 121. If a man feifed of lana in right of 
his wife, make a feoffment in fee on condition, and 
dies; if the heir of the feoffor enters for the condi¬ 
tion broken, and defeats the feoffment, his eftate vanifhes, 
and prefently it is vefted in the wife. Co. Lit. 202. 
And if a perfbn feifed of land, as heir on the part of his 
mother, makes a feoffment on condition and dieth ; tho* 
the heir on the part of the father, who is heir at Com¬ 
mon law, may enter for the condition broken, the heir 
of the part of the mother fhall enter upon him, and enjoy 
the land. Ibid. 12. 

Where there is a condition in a feoffment or leafe, that 
if no diftrefs can be found, the feoffor, (Ac. fhall re-enter; 
if the place is not open to the diftrefs* as if there be' 
only a cupboard in the houfe, which is locked, (Ac. it 
is all One as if there was no diftrefs there, and the 
feoffor, (Ac. may enter. 2 Danv. 46. When a lent is 
to be paid upon condition at a certain day, the leiTor can¬ 
not enter for the condition broken, before demand of the 
rent. Ibid. 98. And the leffor ought to demand the rent 
at the day, or the condition fliall not be broken by the non¬ 
payment of the rent. A re-entry may be given on a feoff¬ 
ment, (Ac. though none be referved: if one make a leafe 
I for life or feoffment upon condition, that if the feoffee or 
kffee does fuch an aft, the eftate fhall be void: now 
although the eftate cannot be void before entry, this is a 
good condition, and fhall give an entry to the leiTor, (Ac. 
by implication. 1 Rol. Abr. 408. A leafe for life on 
condition, being a freehold, cannot ceafe without entry ; 
but if it be a leafe for years, the leafe is void ipfo fado, 
on breach of the condition, without any entry. 1 Inf. 
2.4. if leafe for years is, that on breach of the condi¬ 
tion, the term fhall ceafe, the term is ended without' 
entry; but where the words are, that the leafe ihall be 
void, it is otherwife. Cro. Car. 511. 3 Rep. 64. Re¬ 

gularly, where one will take advantage of a condition, if 
he may enter, he mull do it; and if he cannot enter, he 
I mu ft make a claim. Co. Lit. 218. 

No one can referve the*power or benefit of re-entry, 
on breach of a condition, to any other but himfelf, his 
heirs, executors, (Ac. parties and privies, in right and 
reprefentation : privies in law, grantees of reverfions, (Ac. 
are to have no advantage by it. But by the the Stat. 32 
H. 8. c. 28. Grantees of reverfions may take advantage 
againft leffces, (Ac. by adtion. 1 Inf 214, 215. Plowd. 
175. Where one doth enter for a condition broken, it ge¬ 
nerally makes the eftate void ab initio, and the party comes 
in of his firft eftate ; and he fhall have the land in the 
feme manner it was when he departed with it; and his pof- 
feffion at the time of making rife condition : therefore he 
Ihall avoid all fubfequent charges on the lands. 4 Rep. 
120.*? Plowd. 186. Co. Lit. 23.3. If one enters on a con¬ 
dition performed, he fhall ^void all incumbrances upon the 
land after the condition made: and a condition when bro¬ 
ken, or performed, (Ac. will defeat the whole eftate. So 
that if there be a leafe for life, remainder in fee, on con¬ 
dition that ihe leflee for life fhall pay 20/. to the leiTor^ 
if he pak riot thfs money, the eftate fo remainder will fce 

KhJk avoided 
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Avoided «lfo. Dyer 127* ® Hep, 90. But this may be 

otherwife by\pccial limitation to an ufc : and if tenant 
for life, and htStn remainder join in a feoffment on condi¬ 
tion, that if, then the tenant for life Ihall re-enter, 

this may be good withoitf defeating the whole eftate ; tho’ 
regularly a conditiofffci*jKot avoid part of an eflatc, and 
leave another part entire, war can the eftate be void as to 
feme pcrfoiu, and good to others, 8 Rep . 190. 1 

Injl . 214. * 

JLcffee for life makes a feoffn ent on condition, and en¬ 
ters for the condition broken ; by this he fhall be reftored 
to his cflate for life, and reduce the rcvcrfitpi to theleiibr; 
and the rent due to the lefi'or Ihall be revived : but in this 
cafe the Icflee will not be in the fame courfe as he was 
before, for his ellate is fubjeft to a forfeiture, though he 
be tenant for life llill. Roll. 474. S/up. Mr. 405. 

Tenants by the curtefy, tenant in tail after poflibility 
of iflue exiiuft, tenant in dower, for life, or years, &c. 
hold their eflates fubjeft to a condition in law, not to 
grant a greater cflate than they have, nor to commit 
wslie, L t, J Inf. 233. And eflates made by deed to 
infants, and feme coverts, upon condition, fhall bind 
them, becaufe the charge is on the land. 2 Danv. 30. 
A releafe of all a man’s right may be upon condi¬ 
tion ; a leflee may furrendcr upon condition ; a contract 
may be upon condition, &c. But a parfon cannot refign 
upon condition, any more than be admitted upon condi¬ 
tion : and a condition cannot be releafcd on condition. 
9 Rrp. 85. 

No perfon (hall defeat anv eftate of freehold upon con¬ 
dition without flicwing the deed wherein the condition is , 
contained: but of chattels real or perfon al, &c. a man 
may plead that fuch grants or Icafes were made upon 
condition without {hewing the deeds; and in the cafe of 
a condition to avoid a freehold, though it may not be 
pleaded without the deed, it may be given in evidence 
to a jury, and they may find the matter at large. Lit . 
374. 5 Rep. 40. A condition may be apportioned by 

aft cf law, or of the leflee. 4 Rep. 120. But a man 
c.’nnot by his own aft divide, or apportion a condition, 
which goes to the dellruftion of an cflate. 1 A Af. Mr. 
474. A condition in a will is a thing odious in law, 
which Ihall not be created without fufficient word?. 2 
Leon. 40. A drvife to the heir at law, provided he pay 
to A. B. 20/. is a void condition, becaufe there is no 
perfon to lake advantage of the non-performance. 1 
Lut< zv. 797. Yet conditional devifes, as well of lands as 
of goods, are allowed by our law, and not being per¬ 
formed, the heir or executors ihall take advantage of 
them, 1 Nclf. 467. 

Where there are negative and affirmative condition 1 ', 
the pleader innft Ihcw, not only that he has not broke 
the negative ones, but alfo that he has performed the af¬ 
firmative ones. [Fletcher v. Ricbardfon , Rep. Temp. HutJw. 
per Aitnalj, 322. 

III. With refpeft to the J/Jlinftion between conditions pre- 
a dent and fubfequ cr. c. 

It i:, to beobferved, that conditions precedent are fuch as 
muli be punctually > 1;formed before the cflate can veil; 
but on a condition fubfequent , jhc eflatc is immediately 
executed ; yet the continuance of* fuch eflatc dependeth 
on the breach or performance of the condition. Co. Lit. 
218. Fq. Mr. 108. As if 1 grant, that Ml A. will go to 
fuch a place, about my bufmcr, that he ihall have fuch 
an eflatc, or that he ihall have io/. iz fc. this is a con- 
dition precedent. \ Rol. Air. 414. bo if I retain a man 
for 40 s. to go with me to Rome , this i- a condition pre¬ 
cedent, for the duty commences by going to Rome. 1 
Rol. Mr. 914. So if a man, by will, devifes certain 
legacies, and then devifes all the refid tie of his eflatc to 
iiis executor, after debts, legacies, paid and dif- 
charged, this is a condition precedent; fo that the execu¬ 
tor cannot have the relidue of the efface before the debts 
and legacies are difeharged. 1 Rol. Abr. 415. 1 Jones 

327. Cro . Car. 335. 

But if a man devifes a term to A. and that if his wife 
Puffers the devifee to enjoy it for three years, that fhe ihall 
have all his goods as executrix; but if fhe diflurbs A. then 
he makes B. executor, and dies, his wife is executrix pre- 


fently; for though in grants the eftate ihall not veft till 
the condition precedent is performed, yet it is otherwife 
in a will, which muft be guided by the intent of the par¬ 
ties ; and this {hall not be conftrucd as a condition prece¬ 
dent, but only as a condition to abridge the power of be¬ 
ing executrix, if fhe perform it not. Cro. Elios. 21 9. 

Where the one promije is the conffderation of the other, 
and where the performance and not the promife is, mujt 
be gathered from the words and nature of the agreement , and 
depends iniirely thereupon ; for, if there was a pojhive 
promife that one ihould releafe bis equity of redemp¬ 
tion, and on the other fide that the other woulJ pay 7/. 
then the one might bring his aftion without any avermpnt 
of performance ; but where the agreement is, that the 
plaintiff fliould releafe his equity of redemption, in confl- 
I deration whereof the defendant was to pay him 7/. lb 
that the nleafe is the confideration, and therefore being exe¬ 
cutory, it is a condition precedent, which muft be averred. 
12 Mod. 455, 460. Pafch. 13 Will. 3. by Holt Ch. Ju- 
frice, in delivering the opinion of the court in the cafe of 
Tharp v. Thorp. % 

If there be a day fet f r the payment of money, or doing 
the thing which one prnmifes, agrees, or covenants 10 do 
for another thing, and that day happens to incur before the 
time, the thing for which the promife, agreement or co¬ 
venant is made, is to le performed by the tenor of the agree¬ 
ment, there, tho* the words be, that the party ihall pay tins 
money, or do the thing for fuch a thing, or in confide- 
ration of fuch a thing; after the day is p aft the other 
Ihall have aftion for the momy, or other thing, tho* die 
thing, for which the promife, agreement, or covenant 
was made,, be not performed ; for it would be repugnant 
theie to make it a condition precedent ; and therefore 
they arc in that cafe left to mutual remedies, 011 which, 
by the exprefs words of the agreement, they have de¬ 
pended. Per Holt Ch. Jufticc. 12 Mod. 461. Pafch . 13 
IV. 3. in the cafe of Thorp v. Thorp. 

M. agrees to give A. fo much for the uft of a coach and . 
horjes for a year, and A. agreed further with M. to keep 
the coach in refmr; it was averred the coach and horfc* 
were delivered to M. but nothing of the repair; and iUt 
Ch. Juftice held upon this evidence, that repairing was 
not a condition precedent, and therefore need not be 
averred. Per Holt Ch. Juflice at Guildhall, and judg¬ 
ment pro querente. 12 Mod. 503. Pafch. 13 IVill. 3. 
Atkinfon V. Mori'tee. 

But if the agreement had been that A. had agreed ta 
give M. a coach and horfes for a year, and to repair the 
cua.b, and that for that M. promifed fo much money, then 
the repairing had been a condition precedent ncccflary to 
be averred. Per Holt Ch. Juflice. 12 Med. 503. Pafch* 

13 // r . 3. in S. C. 

Condition that A. {hall do, and for the doing B. fljaU 
| pay, is a condition precedent, but time fixed for payment will 
verify the condition ; per Holt Ch. Juflice. 1 Salk. 171. 
Pafch. 13 Will 3. B.R. Thorp v. Thorp. 

Where an award conflfts cf divers things , and one of 
them is void, and it be exprefly faid, that upon perform¬ 
ance of that void thing, the other party fall do iuch a thing, 
there the doing of the void thing is a condition precedent , 
and muff be averred before aftion againft the other for not 
doing his paft; but where there be feveral things in an 
av^ard, and fame are good, and others not; and it is fur¬ 
ther faid, that upon performance pramijforum the other fhall 
releafe for the purpofe, there it fuffices to make averment 
[ cf performance of what is well awarded without more \ per 
Powell Juftice. 12 Mod. 588.* Mich. 13 W. 3. in C. B. 
Lee v. Elkins. 

If A. makes a leafe for five years to B. upon condition, 
that if B. pays him 10/. within two years, that then he 
Ihall have a fee-fimplc in the lands, and make livery and 
feifin to B. this pafles the freehold immediately, and B. 
has a fee conditional; becaufe if the freehold was not to 
veft in B . till the condition performed, it would be diffi¬ 
cult to determine in whom the freehold lay ; for condi¬ 
tions may be inferted in fuch deeds as are peifcfted pri¬ 
vately, which might prove greatly prejudiciaJxoHb»ngeM: 
Lit. JeB. 350. Co. Lit. 216, 217. 

But in cafe of a leafe for life, with fuch a condi¬ 
tion, the freehold paftes not before the condition per¬ 
formed ; 
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formed, becaufc the livery may prefcntly work upon the 
"freehold. But if a man grants an advowfon; fcV. (which 
lie in grant) for years, upon fuch condition, the grantee 
fhali have nb fee till the condition performed. Co. Lit . 


guilty, &c. Confeflion may be made in two kinds, and to 
two feveral ends: the one is, that the criminal m jy confcfs 
the offence whereof he is indifted openly in the court, be¬ 
fore the judge, and fubmit himfelf to the cenfure and 
judgment of the law; which confeflion is the moll certain 
anfwer, and beft fatisfa&ion that May be given to the 
judge to condemn the offender ; fi that it proceeds freely 
of his own accord, without any threats or extremity ufed ; 
for if the confeflion arife from &ny of thefe caufes, it 
ought not to be recorded: as a woman indifted for the 
felonious taking of a thing from another, being thereof 
arraigned, confcffed the felony, and faid that Ihe did it 
by commandmcnt*of her hulband; the judges in pity 
would not record her confeflion, but caufcd her to plead 
Not guilty to the felony ; whereupon the jury found that 
flic did the fact by compullion of her hulband, againft her 
will, for which caufe lhc was difeharged. 27 AJJif pi. 
50. The other kind of confeflion is, when the prifoner 
confeffes the indiftment to be true, and that he hath com¬ 
mitted the offence whereof he is indifted, and then be¬ 
comes an approver, or accufer of others, who are guilty 
of the time offence whereof he is indi&ed, or other 
offences with him; and then prays the judge to have a 
coroner afligned him, to whom he may make relation of 
thofc offences, and the full circumllances thereof. There 
is alfo a third fort of confeflion, formerly made by an of¬ 
fender in felony, not in court befoic the judge, as the other 
two are, but before a coroner in a church, or other privi¬ 
leged place, upon which the offender, by the ancient lav/ 
of the land, was to abjure the realm. 3 Inft. 129, 

Confeflion is likewife in civil cafes, where the de¬ 
fendant confeffes the plaintiff’s atom to be good: by 
which confeflion there may be a mitigation of a fine 
againft the penalty of a ftatutc ; though not after verdict. 
Finch 387. 2 Kelt. 408. And there is a confeflion in-% 

direttly implied, as well as direftly exprefled in criminal 
cafes; as if the defendant, in a cafe not capital, doth not 
direftly own himfelf guilty of tj?e crime, but by fub- 
mitting to a fine owns his guilt; whereupon the judge 
may accept of his fubmifiion to the King’s mercy. Lamb, 
lib. 4. c. 9. By this indirect confeflion, the defendant 
lliall not be barred to plead Not guilty to an atom, £s 7 . 
for the fame fail: the entry of it is, that the defendant 
po/uit ft in graturn regis , be. And of the dire ft confef- 
Jion, quid cognovit indi £1 amentttvi, ( . And this lull cou- 

feffion carries with it fo ftrong a prefumption of guilt, that 
being entered on record, on indiftmeut of ircfpall, it 
eftops the defendant 10 plead Not guilty to an aftion 
brought afterwards againll him for the fame matter: but 
fuch entry of a confeflion of an indiftment of a capital 
crime, to laid, will not eftop a defendant to plead Not 
guilty to an appeal, it being in calc of life. And where 
a perjbn upon his arraignment aftually confeffes himfelf 
guilty, or unadvifedly difclolcs the fpecial manner of the 
faft, fuppofing that it doth not amount to feJohy, where 
it doth; the judges upon probable circumftanccs, that 
fuch confeflion may proceed from fear, weaknefs, or ig¬ 
norance, may refuie fuch a confeflion, and fuffer the party 
to plead. 2 Hawk. 333. 

A confeflion may be received, and the plea of Not 
guilty be withdrawn, though recorded. Kcl. 11. The 
confeflion of the defendant, Whether taken upon an ex- 

. k • ’ ...... _ _ .r .l 


If A. lcafes to B. for years, upon condition, that if B. 
pays money to A. or liis heirs, at a day, that 5 . (hall have 
the fee, and before the day A. is attainted of treafon and 
executed s now though the condition became impoffiblo by 
the aa and offence of A. yet B. (hall not have a fee, be- 
caufe a precedent condition to increaie an eftate rnuft be 
performed j and if it becomes impoffible, no eftate lliall 
rife Co.Lit.no. Alfo in equity, with refpeft to con¬ 
ditions precedent and fubfequent, the prevailing diftinc- 
tion feemsto be, to relieve againft the breach or non¬ 
performance, whether the-condition be precedent or fubje- 
onent, where a compenfalien can be made, l Vent. 79, 
167 As \ 1 A. conveys lands to B. tsc. and their liens, 
noon truft, that if C. the fon of A. within fix months 
after the death of A. Ihould future totruftees 500/. for 
the younger children of C. then after fuch fecumy given, 

«, convey to C. and his heirs, and until the time for 
giving fuch fccurity, in trult for the eldeft fon of C. and 
ui default of fuch fccSrity, to convey to fuch elded fon 
and his heirs, if C. dies before any fuch fecunty given, 
yet this condition, though present, being only in nature 
of a penalty, the intent of the trult fhali be regarded, 
which was to fccurc 500/. for the younger childreh. 1 

Chat.. La. 89 * . ... j */* 

II a feme covert, having power by will to devife 
lands tlevifes them to her executors, to pay 500/. out 
of them to her fon ; provided, that if the father gives 
not a fufficicnt releafe of certain goods to her executors, 
that then the devife of the 500/. Ihould be void, and go 
to the executors, and after her death a releafe is tendered 
to the father, and he refufes, yet upon making the rc- 
leafc after, the money lhall be paid to the fon; lor it 
wjs faid to be the Handing rule of the court, that a 
forfeiture Ihould not bind, ■where a thing may he done after, 
\r a compenfation made for it ; as where the condition is 
to pay money, be. and though it is generally binding, 
where there is a devife over, yet here, it being to go to 
the executors, it is no more than tile law implies. 2 
Vent 1C2 Sec more concerning conditions under title 
Bond, and Black. Com. 2 ^ 15*, « 54 » ‘ 55 - And fcc 
Voui. Dig. 2V. tit. Condition, (p. 318, fee J per tot. 

Consults* for water in London , lhall be made and re- 
paired, and the Lord Mayor and Aldermen may inquire 
Luo defaults therein, be. by the Slat. 35 H. 8. r. 10. 

Cons an® #ev< A woman at the age of fourteen or 
fifteen years might take the charge of her lioufe, and 
receive cone and key 1 cone or cine m the A**. f.gmfymg 
X computus, fo that (lie was'then held to be of competent 
years when flic was able to keep the accounts and keys of 
the lioufe.— Fatnina in tali ectatepoteft difponere dcmuijux 
& habere cone & key. Bract, lib. }• ca p. 37. And 
there is fomething to the fame purpofe in Class*. Lb. 7. c. 9 

Conrvbunoms, Places where comes or rabbits breed 
and haunt, be. Commoners cannot lawfully dig up 
coney-burrows in the common. Cope v. Marjball V at. 
Wilf tar. 2. fo. 51* 

<Loilfc®erafV, (confendemic) Is when twoor more com. 
bine together to do any damage or injury to another, or 
to do any unlawful a&. And falfc confederacy between 
divers perfon. (ball be punifhed, though nothing be put in 
execution : but this confederacy pumfliable by law before it 
is executed, ought to have theft incidents j/r/, it mutt be 
declared bv fome matter of profecuaon, as by making of 
bonds, or promifea the one to the other; fetondly, it ihould 
be malicious, as for unjuft revenge; thirdly , it ought to be 
£dfe againft an innocent; and laftly* it is to be out of court 
voluntarily. Terms de Ley. Where a writ of conspiracy 
doth not lie, the confederacy is punlfhabie: and inquiry 
fliidl be made of conspirators and confederates , wno bind 
themfelves together, 6 ft. . . , 

Coufefltotl, (confeffio) Is where a prifoner is indifted 
of treafon q» felony, and brought to the bar to be arraign¬ 
ed i and his indiftment being read to him, the court de¬ 
mands what he can fay thereto; then either he confeffes 
the offence, and the indiftment to be true# or pleads Not 


coniemuii wi »*-»-**- , - - -i — 

amination before juftices of peace, in purfuancc of the 
# i £5 2 P. & M. c . 13. or 2 b' 3 P. b M. c. 10. upon 
a bailment, or commitment for felony; or taken by the 
Common law, upon an examination before a fecreury of 
ftate, or other magiftrate, for treafon or other crimes, is 
allowed to be given in evidence againft the party confel- 
flng; but not againft others. Alfo two witr.effcs of a 
confeflion of high treafon, upon an examination before a 
jufticc of peace, were fijfficient to convift the perfon fo 
confefling, within the meaning of 1 Ed. 6. cap. 12. and 
» £«*’ 6 Id. 6. cap. if. which required two witneffes in 
high treafon 5 utilefs the offender Ihould willingly confcfs, 
fcfr. But the 7 W. 3. tap. 3. requires two witneffes, ex¬ 
cept the party lhall willingly without violence confcfs, 
in open court. 2 Hawk. P. C. 429. 

It has been held, that where-ever a man’s confefliop is 
made ufe of againft him, it muft all be taken together, 
and not by parcels. Ibid. And no confeflion mall, be¬ 
fore 
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fore Ena?judgment deprive ijye defendant of the privilege 
of talcing exceptions in arreft of judgment, to faults ap¬ 
parent in the record. Ibid. 333. A demurrer amounts 
to a confcjfion of the indi&ment as laid, fo far, that if 
the indi&ment be good, judgment and execution (hall go 
againft the prifoner.* Bro. 86. S. P. C. 150. H. P. C. 
246. And in criminal cafes, not capital, if the defend¬ 
ant demur to an indictment, &jV. whether in abatement, 
or otherwife, the cour|*wilI not give judgment againft 
him to anfwer over, but final judgment. 2 Hawk. 334. 
Where a prifoner confefles the fadt, the court has nothing 
more to do than to proceed to judgment againlt him. 
And, tonfejfm in judicio pro judicata babefur. 11 Rep. 30. 

4 Inft. 66. 

Confeffo;, (Lat. confejjbr, confrjjionarius) Hath relation 
to private confeifion of fins, in order to abfolution : and 
the prieft, who received the auricular confeifion, had the 
title of confefior ; though improperly, for he is rather 
the conferee, being the perfon to whom the confefiion is 
made. This receiving the confefiion of a penitent, was 
in old Englijb to Ihrevc orihrive; whence comes the word 
befixrieved, or looking like a confefled or fhrieved per- 
fon, on whom was impofed feme uneafy penance. The 
moll foie mu time of confeifing was the day before Lent, 
which from thence is itill called Sbrow-Tuefday. Cowel. 

Confirmation, (confirmation from the verb confirmare , 
quod eft firmum Jaccre) Is a conveyance of an citate, or 
right in efife, from one man to another, whereby a void¬ 
able dlatc is made furc and unavoidable ; or a particular 
eftate is increafed, or a pofleffion made perfect. And ’tis 
a ftrenthening of an dlatc formerly made, which is void¬ 
able, though not prefently void: as for example; a bi- 
ihop granteth his chancellorftiip by patent, for term of 
the patentee’s life ; this is no void grant, but voidable 
^y the bi(hop’s death, except it be ftrengthened by the 
confirmation of the dean and chapter. Confirmation, aut j 
eft pcrficiens, crefcens, aut diminuens: Perftciem , as if 
feoffee upon condition make a feoffment, and the feoffor 
confirm the ellate of the fecond feoffee; Crefcens , that 
doth always enlarge the effate of a tenant; as tenant for 
years, to hold for life, lAc. Diminuens , as when the lord 
of whom the land is holden, confirms the eftate of his 
tenant, to hold by a lefs rent. 9 Rep. 142. 

The lord may diminifh the fervices of his tenant by 
confirmation; but not referve new fervices, fo long as 
the former eftate in the tenancy continues : and therefore 
if he confirm to the tenant, to yield him a hawk, t£c. 
yearly, it is void. Lit. Se£l. 539. 1 Co . Inft. 296. 

Leafes for years may be confirmed for part of the term, 
or part of the land, But it is otherwife of an eftate 
of freehold, which being entire, cannot be confirmed for 
part of the ellate. 5 Rep. 81. There may be a con¬ 
firmation implied by law, as well as exprefs by deed; 
where the law by ronftru&ion makes a confirmation of a 
grant made to another purpofc ; and a confirmation may 
enlarge an eftate, from an eftate held at will to term of 
years, or a greater eftate 5 from an eftate for years to an 
eftate for life; from an eftate for life, to an eftate in tail, 
or in fee; and from j:\ eftate in tail to an eftate in fec- 
fimple. 1 Inft. 30;. 9 Rep. 142. Dyer 263. But if 

the confirmation be made to lefiee for life or years, of 
his term or eftate, and not df the land, this doth not in- 
creafc the eftate, though if the leflor confirm the land, to 
have and to hold the land to the lefiee and his heirs, this 
will inlarge the eftate, and fo of the reft. Co. Lift. 299. 
Pltrwd. 40. 

In every good confirmation, there mull be a precedent 
rightful or wrongful eftate in him to whom made, or he 
muft have the poflelfion of the thing as a foundation for 
the confirmation to work upon ; the confirntor muft have 
fuch an eftate and property in the land, that he may be 
thereby enabled to confirm the eftate of the confirmee; 
the precedent eftate muft continue till the confirmation 
come, fo that the eftate to be increafed comes into it; 
and it is required that both thefe eftates be lawful. Co. 
Lift. 296. I Rep . 146. Dyer 109. 5 Rep. 15. If one 
have common of palture in 'another’s land, and he con¬ 
firms the eftate of the tenant of the land, nothing paffks 
of the common, but it remains as it was before: fo if a 
man have a rent out of the land, and he doth confirm the 


eftate which the tenant hath in the land, the rent re- t 
maineth. Lift. Sea. 537. 

Tenant for life makes a leafe for years to a man, and 
! after leafes the land to another perfon for yeah j and he 
| in reverfion confirms the laft leafe, and after that the 
firft leafe, this is not good: the fecond lefiee hath an in- 
tcreft before by the confirmation of him in reverfion. But 
in a like cafe, confirmation of the firft leafe, after the 
fecond was confirmed, was held good: fir the leafe takes 
no intereft by the confirmation, but only to make it 
durable and effectual. Moor , c. 180. 1 Inft . 296. PJenvd* 
10. If a difieifee confirm the land to the difieifor but for 
one hour, one week, a year, or for life, &c. it is % good 
confirmation of the eftate for ever: and if he confirms the 
eftate of the difieifor without any word of heirs, he hath 
a fee-fimple; and if a dilfcifor make a gift in tail, and 
the difleifee doth confirm the eftate of the donee, it (hall 
enure to the whole eftate: alfo if the difieifor enfeoffs A. 
and B. and the heirs of B. and the difleifee confirms the 
eftate of B. for his life ; this lhall extend to his compa¬ 
nion, and for the whole fee-fimple. Co. Lite. 291, 297, 
299. But where the eftate is divided, it is otherwife ; as 
if there be an eftate for life, the remainder over, there 
the confirmation may be of either'of the eftates: and if 
the lefiee of a difieifor of a leafe for 20 years, make a 
leafe for 10 years; the difleifee may confirm to one of 
them, and not to the other. 1 Cro. 472. 5 Rep. 81. 

If a difieifor or any other make a leafe for years to begin 
at a day to come, a coflfirmation to the lellee before the 
leafe begins will not be good ; for there is no eftate in 
him. Co. Lite. 296. 

The tenant in tail of land hath a reverfion in fee ex¬ 
pectant ; in this cafe, the confirmation of the eftatc-tail 
will not extend to the reverfion. And if my difieifor 
make a leafe for life, the remainder in fee, and I confirm 
the eftate of the tenant for life; this (hall not confirm 
the eftate of him in remainder ; but if I confirm the re¬ 
mainder eftate, without any confirmation to tenant for 
life, it (hall enure to him alfo. Co. Lift. 297, 298. If 
lands are given to two men, and the heirs of their two 
bodies begotten, and the donor confirms their eftates in 
the lands, to have and to hold to them two and their 
heirs; this (hall be conftrucd a joint eftate for their lirev 
and after they (hall have fevcral inheritances. Co. Utt. 
299. Tenant in tail, or for life of land, lets it for 
years, if after lie makes a confirmation of the land to the* 
lefiee for years, to hold to him and his heirs for ever, 
the lefiee hath only an eftate for the life of the tenant in 
tail, &e. and therein his leafe for years is extinCt. Lit, 
Seft. 606. 

A freehold for life, and term for years, it is (aid, can¬ 
not (land together of the fame land, in the fame perfon* 

1 Nelfi Abr. 480. If a feme lefiee for years marries, and 
the lefior confirms the eftate of huflband and wife, to hoh k 
for their lives, by fuch a confirmation the term will be 
drowned ; and the hulband and wife are joimenants for 
their lives. Co. Litt. 300. But if the feme were lefiee 
for life, then by the confirmation to hufband and wifo 
for their lives, tho hulband holdeth only in right of hie 
wife for her life ; but (hall take a remainder for his life. 
Ibid. 299. Confirmation to lefiee for life, and a ftranger 
to hold fbr their lives, is void, for there is no privity: 
but ’tis otherwife, if for years. 2 Danv. Abr . 141. If 
tenant for life grant a rent-charge, tfc. to one and hie 
heirs, he in reverfion is to confirm it, otherwife ’tis good 
only for the life of tenant for life. Lit. 529. A tenant 
for life, and rcmainder-mftn in fee, join in a leafe, this 
(hall be taken to be the leafe of tenant for life, during 
his life, and confirmation of him in remainder: though 
after the death of tenant for life, it it the leafe of him in 
remainder, and confirmation of tenant for life. 6 Rep „• 
15. 1 Ndf. Abr. 481. 

If lefiee fbr years, without impeachment for wafte, ac-r 
ccpta a confirmation of his eftate for life; by this he hath 
loft the privilege annexed to his eftate for years. 8 Rep. 
76. Acceptance of rent in feme cafes makes a con¬ 
firmation of a leafe: and if a man leafes for life, referr¬ 
ing rent upon a condition of re-entry; if after the con¬ 
dition is broken, by non-payment of the rent, the lefior 
diftrainifor the (aid rent, this a& flu# bo 0 co nfir mation 
1 of 
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of the leafe, fo as he cannot enter. % Dame. 1 28, 129. 
What a oerfon may defeat by his entry, he may make 
gojH by nis confirmation. Co. Lift. 300. But none can 
confirm, unlefs he hath a right at the time of the grant $ 
he that hath but a right in reverfion cannot enlarge the 
eftate of a leffee. 2 Dam/. 140,141. And where a per- 
fon hath but inter effe termini, he hath no eltate in him, 
upon which a confirmation may enure. Co. Litt . 290. 

As confirmation is to bind the right of him who makes 
it; but not alter the nature of the eftate of him to whom 
made; it lhall not difcharge a condition. Poph. 51. If 
A. enfeoffs B. upon condition, and after A. confirms the 
eltate of B. yet the condition remains: though if B. had 
enfeoffed C. fo that the eltate of C. had been only fub- 
jeft to the condition in another deed, and after A. had 
confirmed the eftate of C. this would have extinguiih'd 
the condition, which was annexed to the eftate of B. 

1 Rep. 147. 4 confirmation will take away a condition 

annexed by law : and by confirmation, a condition after 
broken in a deed of feoffment is extinguiih’d; 1 Co. 
Rep. 146. Confirmations may make a dcfeafible eftate 
good; but canno^work upon an eftate that is void in 
law. Co. Litt. 295. 

A confirmation of letters patent, which are void as 
they are againft law, is a void confirmation. 1 Lill. 
Abr. 293. If there be lord and tenant, and the tenant 
having iffue is attainted of felpny, • if the King pardons 
him, and the lord confirms his eftate, and the tenant dies, 
his iffue (hall not inherit, but the lord lhall have it 
againft his own confirmation: for that could not enable him 
to take by defeent, who by the attainder of his father was 
difaSled. 9 Rep. 141. Grants and leafes of bilhops not 
warranted by the St at. 32 H. 8. e. 28. muft be con¬ 
firmed by dean and chapter: and grants and leafes of j 
parfons, &c. by patron and ordinary. ^ 1 Inft. 297, 300, 
3-01. Eiihops may grant leafes of their church-lands for 
three lives, or twenty-one years, having the qualities re¬ 
quired by 32 H. 8. c. 28. and concurrent leafes for 
twenty-one yeaA, with confirmation of dean and chapter. 
See 1 EL c. 4. & c. 19. If a prebend leafes parcel of 
his prebendary, and the hilltop, who is patron, confirms 
it; this lhall bind the fucceeding biihop, -without con¬ 
firmation of dean and chapter,* becaufe the patronage is 
parcel of the poffeffions of the bilhoprick; but it lhall 
bind the prefent billtop, lAc. z Danv , 1 39. If a par- 
ion grants a rent, the confirmation of the patron and 
biihop, is fufficient without the dean and chapter, and 
lhall be good againft the fucceffor biihop. Ibid. 140. 
The dean of Wells may pafs his poffcffions, with the affent 
of the chapter, without any confirmation of the biihop. 
Hid. 135. Leafes of bifhops are affirmed ex affenfu isf 
amfenfu decani toll us capituli. A confirmation is in na¬ 

ture of a rcleafe, and in fome things is of greateft force: 
and in this deed, it is good to recite the eftate of the tenant, 
as alfo of him that is to confirm it; and to mention the 
confideration. the words ratify and confirm, are com¬ 
monly made ufc of; but words give, grant, demife, £sV. 
by implication of law, may enure as a confirmation. 1 
Inft. 295. IVeft. Symb . 1. p. 457. As to confirmation of 
bifhops, fee Black. Cm. l V. 378, 380. # 

Confifcate, From the Lat. confifeare, and that from 
fifiut, which fignifies metonymically the Emperor's trea- 
fure: and as the (Romans fay, fuch goods as are forfeited 
to the Emperor's treafury for any offence are bona confifeata , 
fo we fay of thofe that afq*forfeited to our King's Exche¬ 
quer. And the title to have thefe goods is given to the 
King by the law, when they are not claimed by fomc 
other: as if a man be indifted for dealing the goods of 
another perfon, when they are in truth his own proper 
goods, and when the goods are brought in court againft 
him, and he is alked what he fays to the fatd goods, if 
he difclaims them,' he lhall lofe the goods, although that 
afterwards he be acquitted of the felony, and the King 
lhall have them as confifcated; but 'tis otherwife if he 
do not dirdaith them. It is the fame where goods are 
found in the poffeifion of a felon, if he difavows them, 
and afterwards g§" attainted for other goods, and not for 
them; for there the goods which he difavows are con¬ 
fiscate to the King; but had he been attainted for the 
fame goods, they mould have been laid to be forfeited and 


not confifcate. So if an appeal of robbery be brought, dnd 
the plaintiff leaves out fome of his goods, he lhall not 
be received to enlarge his appeal 5 and forafmuch as there 
is none to have the goods fo left qut, the King lhall have 
them as confifcate, according to the rule; Qgod non capit 
ebrifius, capit fifeus. Staund. P. C. lib . 3. cap. 24. 
Goods confifcated are generally fuch as are arrefted and 
feized for the King’s ufe: but confifcate and forisfacere 
are faid to be Jynonyma ; and bona confifeata are bona forif- 
\fa8a. 3 Infi. 227. See Black. Com. t V. 299. 4 V. 370. 

Confo;mttp # to the church of England, See St at. 1 
Eli %. c. 2. fcfr. and Recufant . 

Confralrle, (confraternitas) A fraternity, brotherhood, 
or fociety ; as the confrairie de St. George, or les cheva¬ 
liers de la bleu gartier , the honourable fociety of the 
knights of the garter. 

Confreres, (confratres) Brethren in a religious houfe; 
fellows of one and the fame fociety. St at. 32 Hen. 8. 
c. 24. 

Confuffon, property by—Where goods of two perfons 
are lb intermixed, that the feveral portions can no longer 
be diftinguiflied, if the intermixture be by confent, *tii 
fuppofed the proprietors have an intereft in common, in • 
proportion to their refpeftive lliares: bur, if one wil¬ 
fully intermixes his money, corn, or hay, with that of 
another man, without his approbation or knowledge, or 
call gold in like manner into another's melting pot or cru¬ 
cible, our law does not allow any remedy in fuch cafe; 
but gives the entire property, without any account, to 
him; whofe original dominion (or property) is invaded, 
and endeavoured to be rendered uncertain, without his 
own confent. Black. Com. 2 V . 403. 

Congeabic, (from the Fr* conge, i. e. leave or per- 
miflion) Signifies in our law as much as lawful, or lawfully 
done, or done with permiJfion 1 as entry congeable. See. 
Lit. Sed. 420. 

Conge 0'9(CO;0er, (Fr.) Leave to accord or agree, 
mentioned in the ftatute of fines, 18 Ed. 1. in thefe words. 
—When the original writ is delivered in the prefence of 
the parties before juftices, a pleader lhall fay this, Sir juf- 
tice conge tPaccorder ; and the juftice lhall fay to him. What 
faith Sir R. and name one of the parties, CSc. 

Conge O'Cflfte, (Fr. i. e; leave to chooie) Is the 
King’s licence or permiffion fent to a dean and chapter to 
proceed to the eleftion of 4 biihop, when any biftioprick 
becomes vacant. According to Gwyn, in his preface to 
his Readings, the King of England, as fovercign patron 
of all biihopricks, and other ecclefiaftical benefices, had 
of ancient time free appointment of all church dignities, 
when ever they became void, inverting them firft per ha- 
culum & annulum , and afterwards by his letters patent; 
and in procefs of time he made the eleftion over to others; 
under certain Forms and conditions; as, that they fhould 
at every vacation, before they chooie, demand of the 
King conge /Teftire ; that is leave to proceed to cleft ion, 
and then after the eleftion, to crave his royal affent, 

And he affirms that King John was the firft that granted 
this; which was afterwards confirm'd by Stat. Weft. i* 

3 Ed. 1. cap. 1. And by Articuli Cleric 25 Ed. 3. cap. 

1. All the prelacies \\\JEngland were conferred at the 
pleafure of the King, and the perfons invefted by the 
King's delivery of a ftaff and ring, till Arckbijbop Anfelnt 
denied this royal prerogative; and prevailed with Pope 
Pafihal to abrogate this cuftom by a folemn canon: af¬ 
ter which, the firft bifhop who came in by a regular 
eleftion, was Roger Biihop of Salifbury, anno 3 H. 1. 

By ftatute, no man is to be prefented to the fee of 
Rome for the dignity of a biihop, (sV* but eleftion is to 
be by the King's* conge d'tfiire , or licence, to cleft the 
perfon named by the King; which the dean and chapter 
muft do, in twenty days, or they will incur a praemunire * 
and if they foil to make eleftion, the King is to nominate, 
tAcf by his letters patent. 25 H. 8. c. 20. The 1 Ed. 
6. c. 6. 0 ufted the writ of conge d*efiirc, and impowered 
the King to collate to an archbifhoprick or biftioprick^ 
abfolutely by letters patent. But this ftatute was repealed 
by 1 M. cap, ^ though the eleftion by conge d'efiire, as 
now made; leans to be little more than form. See 8 EL 
c* i. and 39 EL c* 8. and Black. Com. 1 V. 379, 382. 

4 V* 414, 

lit Congiug, 
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Congfuft; An ancient meafure, containing about a gal¬ 
lon and a pint.— Et reddest quinque congios cera & unum 
Tdromelli, Charta Edmondi Regis, anno 94 6. 

Contogerfa, A conqy-feorough, or warren of conies. 

-- Item dicunti quod idem deminus pottft capere in duabus 

coningeriis quas habit infra, &c. 100 cuniculos per annum* 
& valet quiliht cunicalus 2d. Inquif. anno 47 H. 3. 

Conjugal rights, a fait for refutation of conjugal 
rights is one of the fpccies of matrimonial caufes: and 
is brought when cither the hufband or wife is guilty of 
the injury of Jubtra&ion, or lives feparat^ from the other 
without any fufHcient reafon; in which cafe the cccle- 
fiallical jurifdiftion will compel them to come together 
again, if either party be weak enough to deiire it, con¬ 
trary to the inclination of the other. Black. Com . 3 V . 
94 - 

Cot! juratio, Is an oath ; and conjuratus, the fame with 
conjurator, viz. one who is bound by the fame oath. Con- 
jarare is where feveral affirm a thing by oath. Mon. Angl. 
Tom. 1. p. 207. 

Conjuration, (conjuratio) Signifies a plot or compaft 
made by perfons combining by oath, to do any publick 
harm: but it is more cfpecially ufed for the having per- 
fonal conference with the devil, or fome evil fpirit, to know 
any fecret, or effe& any purpofe. The difference be¬ 
tween conjuration and witchcraft is, that a perfon ufing 
the one endeavours by prayers and invocations to compel 
the devil to fay or do what he commands him ; the other 
deals rather by friendly and voluntary conference, or agree¬ 
ment with the devil or familiar, to nave his defires ferved, 
in lieu of blood or other gift offered. And both differ from 
enchantment or forcery ; becaufe they are perfonal con¬ 
ferences with the devil, and thefe are as were but medi¬ 
cines and ceremonial forms of words ufually called charms, 
without apparition. Cowel. Hawkins, in his Pleas of the 
Crown, lib . I. pag. 5. fays that conjurors are thofe who 
by force of certain magick words, endeavour to raife the 
devil, and oblige him to execute their commands. Witches 
are fuch who by way of conference bargain with an evil 
fpirit, to do what they defire of him: and forcerers are 
thofe who by the ufe of certain fuperflidous words, or by 
the means of images, &c. are faid to produce ftrangc 
effects, above the ordinary courfe of nature. All which 
were anciently punifhed in the fame manner as her sticks, 
by the writ de heeretico comburcndo , after a fentence in the 
ecdefiaflical court: and they might be condemned to the 
pillory, £sV. upon an indi&ment at Common law. 3 Inft . 
44. H. P . C. 38. The St at. 1 Jac. 1. c. 12. againft con¬ 
juration and witchcraft is repealed; and no profecution fhall 
be commenced on the fame : but where perfons pretend to 
exercife any kind of vsiteberaft or conjuration, & c. Or 
undertake to tell fortunes, or from their fkill in any crafty 
faience’ to difeover where goods ftolen or loft may be 
found ; upon conviction, ftiall be imprifoned a year, 
and ft and in the pillory once in every quarter, in fome 
market-town, and may be ordered to give fecurity for their 
good behaviour, by Siat. 9 Geo. 2. c. 5. See 3 lnfi. 45, 1 
46. //. P. C. 6, 7. Black. Com. 4 V. 60, 429. 

Ccnqucft, Countries got by, what laws to have for 
government. See King , and Blqck. Com . 2 V. 48, 242. 

Confangumco, Is a writ mentioned in Reg. Orig. de 
avo, proavo iff confanguineo, file. f 226. 

Ccuftmguiueus frater, A brother by the father’s fide. 
Black. Com. 2 V. 232. 

CotlftlUguirntp, ( anfangumitas) h a kindred by blood 
or birth : *as affinity is a kindred by marriage : and it is 
confidcrable in the difeent of lands, who fhall take it as 
next of blood, &c. And alfo in adminiftrathns , which 
iba.ll be granted to the next of kin. Vide Black. Com . 

1 y. 434. 2 V. 20Z. and a very excellent table of con- 
fanguity. Black. Com . 2 y. 203. 

CouCcfettce, courts of. Thefe are courts for recovery 
of fmall debts, conftitutcd by aCt of parliament, in Lon¬ 
don, and Wtjhninfler, &c. and other trading and populous 
diftriCls. See Black. Com. 3 V. £1, Cfr. 

’ Cotlfccratiott, Sc eBrfhops. Church. 

Content. In all cafes when any thing executory is 
created by deed, it may, by confine of all perfons that 
were parties to the creation of it by their deed, be de¬ 
feated and annulled, and therefore it was faid, that 


warranties, recognizances, rents, charges, annuities, co* 
venants, leafes for years, ufes at Common daw, Hfc. 
may, by a Vefeafanee made with the mutual confent of 
all that were parties to the creation of them by deed, be 
annulled, difeharged, and defeated. 1 Rep. 113. Hill. 
28 Eliz. in Albany*s Cafe . 

A^ confent ex poft fatlo< is not of any figniiication ; 
for it cannot be had for things which cannot be other 1 - 
wife ; per Vaughan Ch. J. Mod. *312. Pafcb. 22 Car . 
2. in Chane. in tafe of Pry Porter. 

The confent of the heir makes good a void devife. 
Chane. Cafes , Trrn. 23 Car. 2. LordCornbury v. Middleton. 
1 C. C. 208. Confent of remainder-man for life, tho* but 
verbal, is binding, and decreed to confirm building 
leafes accordingly. 2 Chan. Cafes 28. Pafcb. 32 Car. 2. 
Sidney v. The Earl of Leicefter. Confent to a trial of a 
title to land in another county than where the land lies will 
not help, it being an error, though fuch confent be of 
record; agreed per cur*. 2 Show. 98. pi. 97. Pafcb. 
32 Car. 2. B. R. Lord Clare v. Reach . 

A burgefs of a corporation consenting to be turned out 
from his burgefs’s place, and the common council of the 
corporation removing him accordingly, does not amount 
to a refignation, and a peremptory mandamus was granted 
to reftore him. Holt’s Rep. 450. Hill. 8 Ann. B. R. 
The Queen v. Mayor of Gloucefler . 

Confequentfai Ioffes or, damages. It is a fundamental 
principle in law and reafon, that he that does the firft 
wrong fhall anfwer for all confequential damages. 12 
Mod. 639. Per cur\ Hill. 13 Will. 3. in cafe of Rofwell 
v. Prior 5 (but 'this admits of limitation.) Though a 
man does a lawful thing, yet if any damage do 
thereby befal another, he fhall anfwer if he could 
have avoided it ; and this holds in all civil cafes. As 
if a man lops a tree, and the boughs fall upon another 
ipfo invito, yet an aftion lies. So if a man fboots at butts. 
and hurts another unawares. So if I have land thro’ 
which a river runs to your mill, and t lop the fallows 
growing on the river fide which accidentally flop the wa¬ 
ter fo as your mill is hind/red. So if I am building my 
own houfc, and a piece of timber falls on my neighbour's 
houfe, and breaks part of it. So if a man affaults me, 
and 1 lift up my ft aff to dtfend myfelf, andftrike another in 
lifting it up ; but 'tis otherwife in criminal cafes, for there 
a£tus non facie reum nifi mens Jit rea. Per Raymond J. 
Arg. Raym. 422, 423. Hill. 33 (2 34 Car. 2. B. R. 

If I have a pond, I cannot fo let it out that it fhall 
drown my neighbour’s land. Arg. Het. 119. cites 6 Ed. 
4. 6. If a ftranger drive my cattle upon your land, whereby 
they are diftrained by you, I fhall recover againft the 
ftranger for this diftrefs by you j per Baron Altbam, Arg. 
Lane 67. cites 9 Ed. 4. 4. A fmith pricks the horfe of a 
fervam being on his journey to pay money for his mafter 
to fave the penalty of a bond, both the mafter and fer- 
vant may have their feveral aftions on the cafe for the 
feveral wrongs they have thereby fuftained ; per Coke 
Ch. J. 2 Bulf. 344. Hill 12 Jac. in Cafe of Everard v. 
Hopkins . 

Where one is party to a fraud, all which follows by 
reafon of thafc fraud, fhall be faid as done by him. Arg. 
Cro. J. 469. Hill. 13 Jac. B. R. in Cafe of Southern v. 
How. Adtion lies for threatening workmen to maim and 
profecute them, whereby the mafter lofes the felling of 
his goods, the men not daring 10 go on with their work. 
Cro. J. 567. pi. 4. Pafcb. tA Jac. B. R. Garret v. 
Taylor . A. breaks the fence of B. by which cattle get 
into Cd s ground, C. fhall have cafe againft A. but not 
trefpafs. Per Roll. Sty. 131. Mich. 24 Car. B. R . in 
the Cafe of Sir A. A. Cowper v. St. John. If A. beats my 
horfe by which be rum ok B. A. it the trefpaflcr, and not 

6 i 8, Ptr CKr - P *S ,b - 7 W - 3 • B. R. in Caft 
of Gibbon v. Pepper . 

He that makes a fire in his field muft fee that it does 110 
harm, and anfwer the damage if it does j but if a fad. 
den ftorm rifeth which he cannot ftop, it is a matter of 
eriaem*, and he muft (hew it. , SaU.jj. pL 4 . Mich. 

9 mil. 3. B. R. Tnritrvil v. Stamp. ir a man keeps a 
haft of a favage nature, as a lion, & c . it is at his peril 
ro keep him up, and he is anfwerable for all the confe- 
quenecs of hts getting loofe; per Raymond Ch. J. Glib. 

187. 
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187. Mich. 4 Geo. 2. B. R. in the Cafe of The King v. 1 one will marry my daughter, or build me a houfe, &SV. I 
Huggins, Sec Black, Com. 3 V. 153. will give him a certain fum of money: or one agrees for 


ConurtmtO?, (Lat.) A protector, preferver, or main- 
tainer j 01 a itan ding arbitrator, chofen and appointed 
as a guarantee to compofe and adjuft differences that 
ihould arife between two parties, &c, Paroch. Antiq. p. 
5 « 3 - 

Conferbato? of the locate, (confervator vel atftos 
pactsJ Is he that hath an cfpecial charge to fee the King’s 
peace kept: and of thefe confervators Lombard faith. 
That jjefore the reign of Ed, 3. who firft created juftices 
of the peace, there were divers perfons that by the Com¬ 
mon law had intereft in keeping the peace; fome where¬ 
of had that charge by tenure, as holding lands of the 
King by this fervicc, &c. And others as incident to 
their offices which they bore, and fo included in the 
fame, that they wfc're neverthclefs called by the name of 
their office only: alfo fome had it Amply, as of itfelf, 
and were thereof named cuftodes' pacts , wardens or confer¬ 
vators of the peace. The chamberlain of Cbefter is a 
confervator of the peace in that county, by virtue of his 
office. 4 Inft. 212. # Sheriffs of counties at Common 
law are confervators of the peace; and conftablcs, by the 
Common law were confervators, but fome fay they were 
only fubordinate to the confervators of the peace, as they 
are now to the juft ice. 

The King’s majefty is, by his Office and dignity royal, 
the principal confervator of the peace within all his do¬ 
minions ; and may give authority to any other to fee the 
peace kept, and to punifh fuch as break it: hence it is 
ufually called the King’s peace.. The Lord Chancellor 
or Keeper, the Lord Treafurer, the Lord High Steward 
of England , the Lord Marefchal, and Lord High Con- 
ftable of England\ (when any fuch officers are in being) 
and all the juftices of the court o f King’s Bench , (by vir¬ 
tue of their offices), and the Mafter of the Rolls, (by pre- 
feription), arc general confervators of the peace through- | 
out the whole kingdom, and may commit all breakers of 
it, or bind them in recognizances to keep it: the other 
judges are only fo in their own courts. The Coroner is 
alfo a confervator of the peace within his own county; as 
is alfo the Sheriff, and both of them may take a recog¬ 
nizance or fecurity for the peace. Conftablcs, tything- 
H0i), and the like, are alio confervators of the peace 
within their own juriftli£Uons; and may apprehend, all 
breakers of the peace, and commit them till they And 
fureties for their keeping it. Black . Com, x V, 350. 

OToftfctoflto? of the Crucc an* SB afe Consults, 

( confervator induct arum & falvorum regie anduiimm) Was 
an officer appointed by rhe King’s letters patent, whofe 
tftarge was to inquire of all offences done againft the 
King’s truce and fafe comiu&s upon the main fea, out of 
the liberties of the cinque ports, as the admirals cuftom- 
stbly were wont to do, and fuch other things as are de¬ 
clared 3 Hen, 5. c, 6. Two men learned in the law were 
joined to confervators of the truce as affociates; and maf¬ 
ters of (hips fworn not to attempt any thing againft the 
truce, £* tc. And letters of requeft ana of marque were to 
be granted when truce Was broken at fea, to make refti- 
tution. Seat, 4 ti, 5. c, 7. See Black, Com, 4 V, 69. 

There was anciently a confervator of the privilegee of the 
Hofpitallers and Template. Weft, 2. c. 43. And the cor¬ 
poration of the great level of the fens conAfts of a gover- 
vernor, Ax.bailiffs, twenty con&fvatars, and commonalty. 
Seat, 15 Car, 2. c, 17. - * 

(Xonttberatio Cttrlse, Is often mentioned in law plead¬ 
ings, and where matters arc determined by the court. Ideo 
confideratum efi per curiam, i, e. Therefore it is confide¬ 
nt and adjudged by the court; for confiderath curia 1$ 
the judgment of the court. In the entry of a judgment 
for 4«bt, it concludes thus : Ideo confideratum eft per 
cur. good freed, A. recuperet verfus prof at, B. debitum 
fuumt necnon, &c. pro dampnu fuie % t£c. quam pro mif, & 
cuftetg', tsTf. et freed, B. in mia\ 

tiUnff&evatfOlt, fconfidiratio) Is the material caufe, or 
quid pro quo, of any contra£1, without which it will not be 
effectual or binding. Jthis confideration is either cx- 
prfffed ; as when a man bargains'to give fd much, for a 
thing bought; or to fell his land for iooL or grants it 
in exchange for other lands; or where I prdfrniie that if 



20r. to do a thing. . Or it is implUOt, when the law itfelf 
enforces a confideration ; as where a perfon comes to an 
inn, and there ftaying eats and drinks, and takes lodg¬ 
ing for himfelf and horfc, the law prefumes he intends to 
pay for both, though there be no exprefs contract for it; 
and therefore if he difeharge not the houfe, the hoft may 
ftay his horfe : and fo if a tay lor makes a garment for ano¬ 
ther, and there is410 exprefs agreement what he {hall have 
for it; he may keep the clothes till he is paid, or fue the 
party for the fame. 5 Rep, 19. Plowd. 308. Dyer 30, 
337. Alfo there is a confideration of nature and blood; 
and valuable confideration in deeds and conveyances: 
but if a man be indebted to divers others, and in con¬ 
fideration of natural affe&ion, gives all his goods to his 
(bn, or other relation, this (hall be conftrued a fraudu¬ 
lent gift, within the St at. 13 Elix. c. 5. becaufe that ad 
intends a valuable confideration. Terms fo Ley . 

Considerations of natural love, aftedion, marriage, &c, 
are good to raife ufes to a man’s family: if the ufes are 
limited to a ftranger, then it mull be for a valuable con* 
fideration, not for love, affedion, &c. 1 Inft. 271. 1 

Ref. 176, A fale can never be without a valuable con¬ 
fideration : though the law eftablifhes free gifts without 
j the fame. Hoy's Max . 87. Hob. 230. A confideration 
| ought to be matter of profit and benefit to him to whom 
I it is done; by reafon of the charge or trouble of him 
j who doth it. Cro. Car. 8. If a perfon hath di/burfed 
! fcveral fums for another, without his requeft , and after¬ 
wards fuch other fays, that in confideration he hath paid 
the faid fums for him, he promifes to pay them : this i% 
no confideration, becaufe it was executed before. But it 
will be otherwife, if the fums were paid at the requeft of 
the other. Moor 220. Cro. Elix. 282. A mere volun¬ 
tary curtefy will not be a good confideration of a pro- 
mile : but (he value and proportion of the confideration 
is not material, to maintain an adion ; for a (hilling or 
j a penny, is as much binding as 100/. Though in thele 
cafes, the jury will give damages proportionably to the 
lofs. Hob. 4. to Ref. 76. 

A confideration that is void in part, is void in the 
whole: and if two confiderations be alledged, and one 
of them is found falfc by the jury, the adion fails. Hob . 
126. Cro. Elix. 848. But if there be a double confi¬ 
deration, for the grounding of a promife, for the breach 
whereof an adion is brought; though one of the con¬ 
fiderations be not good, yet if the other be good, and the 
promife broken, the adion will lie upon that breach : 
for one confideration is enough to fupport the promife, 
i+Lill- 297* A confideration mull be lawful, to ground 
an affumpfit. 2 Lev. 161. Where confiderations arc va¬ 
luable, and confift of two or more parts, there the per¬ 
formance of every part ought to be /hewn. Cro. EL 
579. If a deed exprefs a confideration of money, on a 
purchafe, it is faid this will be no proof on a trial that 
the money was aBually paid; but it is to be made out by 
proof of witnefles. Style's Rep. 169. In cafe a deed of 
feoffment be made of lands jf or a fine and recovery be 
paffed, and no confideration is expreffed in the deed, l$c. 
for the doing thereof, it (hall be intended by the law, 
that it was made in truft, for the ufe of the feoffor or 
conufor ; for it {hall be prefumed he would not part with 
his land without a confideration, and yet the deed /hail 
be conftrued to operate foxxiething, and that which is moft 
reafonable. 1 Lill. Air. 299. 

Contign, Is a word ufed by merchants, where goods 
are afligned or delivered over to a factor, £2 tc. Lex 
Mereat. 

CouflHum, (dies conftlii) Was a time allowed for one 
accgfcd to .make his defence* and anfwer the charge of the 
accufcr-w-/# glib queerest aecufatue confilium, & habeat ab 
amide £sf paribus fide , quod nulla jure debet defend/, trV. 
H. 1. 46. it is now ufed Tor a fpeedy day appointed 

to argue a demurrer ; which the court grants after the de¬ 
murrer joined,op reading the record of the caufe, fcsV. 
See Black. Cm. 4 V. 349. . 

Couftmiti caft*, writ of entry in: A writ of entry. 
This and the writ in eafu provifo lay not at Common law, 
but arc given by ftatute, Gloe. 0 Ed. 1. c. 7. and Wcftm. 2. 

\%E*. 
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*3 Bd, i, c. 24. for the reverfioner after alienation ; but 
during the life of the tenant in dower, or othe> tenant for 
life, feeF.N.B. 20c, 206. Black. Com. ^V. 183. n. 

ConQfto?, A magiftrate fo called: tefibus Rogero tie 
Gant, Willielmo couftorc Cefria, &e. Blount. 

COtlCMto*?, (confforium) Signifies as much as pneto- 
rium, or tribunal: it is commonly ufed for a couneil- 
houfe of ecclefiaftical perfons, or place of juftice in the 
fpiritual court; a feflion or aflembly of prelates. And 
every orchbifhop and biihop of every diocefe hath a con- 
fiftory court, held before his chancellor! or commiflary in 
his cathedral church, or other convenient place of his dio- J 
cefe, for ecclefiaftical caufes. 4 Inf. 338. The bi(hop’s 
chancellor is the judge of this court, fuppofed to be {killed 
in the Civil and Canon law : and in places of the dio¬ 
cefe, far remote from the biihop’s confiflory , the biihop ap¬ 
points a commiflary ( commijfarius forancus) to judge in all 
caufes within a certain diltridl, and a regifter to enter his 
decrees,dsV. 2 Rol. Abr . 286. Seld. Hifl. of Tithes, 413,414. 

Confottoatfon, ( confolidatio) Is ufed for the uniting of 
two benefices into one. Stat. 37 H. 8. r» 21. Which 
union is to be by the aflent of the ordinary* patron and 
incumbent, &c. and to be of fmall churches lying near 
together. Vide Church. This word is taken from the 
Civil law* where it fignifies properly an uniting of the 
pofleffion, occupancy or profit of lands, fcfc. with the 
property. See Extinguishment . 

OLOnCpiracp, (confpiratio) Is ufed for an agreement of 
two or more perfons falfly to indift one, or to procure him 
to be indidted of felony; who, after acquittal, ihall have 
writ of confpiracy . See 33 Edw. 1. fat. 2. 4 Ed. 3. c . 

It, 3 Hen. 7. c. 13. I Hen . 5. c. 3. Of 18 Hen. 6 . c. 
#2. And writ of confpiracy lies for him that is indidted 
of a trefpafs, and acquitted, though it was not felony: 
alfo upon an indidtment for a riot. 2 Mod. 306. 5 

Mod. 405. Where a man is falfly indidted of any crime, 
which may prejudice his fame or reputation ; ana though 
it doth not import flander, if it endangers his‘liberty; or 
if the indidtment be injurious to his property, dsV. writ I 
of confpiracy lieth. 3 Salk. 97. But though a confpU 
racy to charge falfly be indidtable, yet the party ought to 
ihew himfelf to be innocent; and the writ of confpiracy 
lies not without an acquittal. Mod. Caf. 137, 185, 186. 
Not only writ of confpiracy, which is a civil adlion at the 
fuit of the party ; but alfo adlion of the cafe in the na¬ 
ture of a writ of confpiracy, doth He for a falfe and ma¬ 
licious accufation of any crime, whether capital or not 
capital, even of high treafon; and though the bill of in¬ 
didtment is found ignoramus , or it does not go fo far as an 
indidtment. And the fame damages may be recovered in 
fuch adlion, as in a writ of confpiracy, where the party is 
lawfully acquitted by verdidt. 1 Rol . Abr. 111, 112. 
9 Rep. 56. See Gilb. Ca. 165. 10 Mod. 148, 214. 

Salk. 15. And an adlion on the cafe is preferable, as 
being more in ufe, and the proceedings eafier, and not 
attended with fuch niceties as confpiracy. 

If one falfly and malicioufly procure another to be ar¬ 
retted, and brought before a juftice of peace to be examined 
concerning a felony, dsV. on purpofe to vex and diigrace 
him, and put him to charges and trouble, although he 
is not indidted for the fame, yet he may have an adlion 
of the cafe; in which he need not aver that he was law¬ 
fully acquitted, as he ought to do in a writ of confpiracy: 
but he mull aver that the accufation was falfe & malitiofe , 
which words are neceflary in the declaration ; and it muft 
appear that there was no ground for it. And as adlion 
on the cafe may be profecuted againft one perfon, where 
the writ of confpiracy or indidlment doth not lie but 
againft two, this adlion is moft commonly brought* s 
Danv..Abr. 208, 213. 2 Inf. 562, 638. 

Confpirators may be indicted at the fuit of the King; 
and at the Common law, one may prefer an indidlment 
againft confpirators, who only confpire together, and 
nothing is executed: though the confpiracy ought to be 
declared by fome adt, or promife to Hand by one another, 
But a bare confpiracy will not maintain a writ of 
confpiracy, at the fuit of tjie party, bccaufe he is not 
damaged by it; though it is a ground for an indidt¬ 
ment. 9 Rep- 56. 2 Roll. Abr. 77. If the defendants, 

can ihew any foundation or probable caufe of fufpiciogj 


they ihall be difeharged: and if a man hath good caufc 
of fufpicion that a perfon is guilty of felony,* andyMufes 
him to be indidled, in profecution of juftice, adtion of 
confpiracy will not lie: but 'tis otherwjfe if the profe- 
cutor impofes the crime of felony, where no felony was 
coin mi t ted. 1 Rol. Abr . 115. and Rep . 438. 

An adlion lies not againft a juftice of peace, who fends 
out his warrant upon a falfe accufation; but it lies if he 
makes it out without any accufation. 1 Leon. 187. 
Confpiracies ought to be out of court; for if a profecu¬ 
tion be ordered in a courfe of juftice, and witnefles ap¬ 
pear againft a party, lAc. there (hall be no puniiBment: 
and if perfons adted only as jurors in a criminal matter; 
or judges in open court, there is no ground for profecu¬ 
tion. S.P.C. 173. 12 Rep. 24. If all the defendants 

but one are acquitted on indidlment for confpiracy, that 
one muft be acquitted alfo; becaufe one perfon alone can¬ 
not be indidled for this crime: and huiband and wile, 
being but one perfon, may not be indidled for a confpi¬ 
racy. 2 Roll . Abr. 708. The acquittal of one perfon is 
the acquittal of another upon indidlment of confpiracy. 3 
Mod. 220. Though where one is found guilty, according 
to the opinion of the Lord Chief Juftice Hale-, if the 
other doth not co!me in upon procefs, or if he dies pending 
the fuit, judgment ihall be had againft the other, 1 Vent. 
234. Writ of confpiracy was brought againft two perfons, 
and one found Not guilty; the other ihall not have judg¬ 
ment : but in adlion on the cafe, it had been good. Cro. 
El/z . 701. If the parties are found guilty of the confpi¬ 
racy, upon an indidtment of felony, at the King’s fuit; 
the judgment is, that they fliall lofe their frank law 
(which difables them to be put upon any jury, to be fworn 
as witnefles, or to appear in perfon in any of the King’s 
courts) and that their lands, goods and chattels be foiled 
as forfeited, an<f their bodies committed to prifon; which 
is Called a villainousjudgment . 2 Inf. 143, 222. Crompt. 

Juf. 156. 

The matter of the confpiracy ought to touch a man’s 
life, where this judgment is impofed. 1 Hawk. P.C. 193. 
For confpiring to charge a perfon with peifoning another, 
t£c. one of the parties was fined 1000/. and fome others 
had judgment of the pillory, and to be burnt in the cheek 
with the letters F. and C. to fignify falfe confpirators. 
Moor 816. Fine and imprifonment is the ufual pu* 
niihment at this day on indidlment for confpiracy: and 
on writ of confpiracy, cfr>. the party ihall be fined, and 
I render damages. There is a confpiracy to maintain fuits 
I and quarrels; and of vidluallers, to fell their vidluals at 
I certain prices; of labourers and artificers, &c. puniih- 
able by ftatutes 33 Ed. 1. fl. 2. zt$$Ed. 6. c. 15. 

Confpfmojfi, (confpiratorcs) By 33 E. 1. f. 2...are 
! defined to be thofe that do bind them/elves by oath, co- 
! venant, or other alliance, that every of them ihall aid the 
other falfly and malicioufly to indidt perfons; or falfly to 
move or maintain pleas, fcfr. And fuch as retain men in 
the country, with liveries, or fees, to maintain their 
| malicious enterprifes, which extends as well to the takers 
| as the givers; and ftewards and bailiffs of great lords, 
who by their office or power, undertake to bear and 
maintain quarrels, pleas or debates, that concern other 
parties than fuch as relate to the eftate of their lords or 
themfelves. 2 Inf. 384, $62* And againft conipira- 
tors, falfe informers and imbracers of inqueft, the King 
hath provided a writ in # rijp Chancery; and the juftices of 
either bench and juftices of affife, ihall, on every plaint, 
award inqueft thereupon. Stat. 28 E. 1. c. 10. From 
the deferiprion of confpirators, in feveral of our old law 
books, confpiracy is taken generally, and confounded 
with maintenance and champerty. * Bcfides theie, there are 
confpirators in treafon ; by plotring againft the govern¬ 
ment, isfcf See Treafon. 

Confpiratfonc, Is a writ that lies againft confpirators. 
Reg.Orig. 134. F. N. B. 114. ,A 

Cmtftable, {icnfabularius) is a Saxon word, compound¬ 
ed of costing , i. e. king, 2nd flaple, which fignify the ftaV 
or hold of the king. This word is diverfly ufed in our 
law; firft fos the lord confable of England, whofe power 
was anciently fo extenfive, that fome time fince, that office 
hath Ren thought too great for any fubjeft; unlefs at the 
King** cortption to compleat the grandeur of that cere- 
y xnonv. 
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Vjjony; and for the ancient trials by combat, (Ae. In the 
rattn of Henry the Fourth, the Lord North was made Lord 
conftable for life; and this office being formerly of inhe¬ 
ritance, by tenure of certain manors, the line of the Bo* 
buns, Earls of Hereford and EJ/es r, enjoyed it in right of 
the manors of Harlefteld, Ne<wman t and Witenhwrft, and af¬ 
terwards it came to the Staffords, and Dukes of Buckingham, 
as heirs general of them; but Edward Duke of Bucking¬ 
ham being attainted of high treafon, anno 13 if. 8. this 
office became forfeited to the crown, and fince that rime 
it was never granted but pro hac vice, to be txercifed at a 
coronation, ot. 

The power and jurifdiftion of the lord high eonftablt ,, 
was the fame with the carl marjhaU and he fat as judge, 
having precedence of the earl marihal in the marlhai’s 
court: but the conftable of England is by fome of our books 
alfo called mar foal ■> who takes cognifance of all matters 
of war and arms, and had originally fcveral courts under 
him ; but has now only the Marfoalfca ; and his office is 
in force both in time of peace and war, fo that though 
the lor_ conftable had the precedency, yet the court held 
before them was /ailed the marfliaFs court. See Lex 
Conjhtunonii, p. 175, 176. Of this officer or magiftrate, 
Gwin faith vo chic died: The court of the conftable and 
marfoal diurmineth contracts touching deeds of arms out 
of the realm upon land, and handleth things concerning 
war within die realm, as combats* bUzons of armory, 
{5*. which cannot be determined by the Common law; 
and in thefe matters is commonly guided by the Civil 
law. 

By ftatute, the conftable of England hath cognifance of 
things concerning arms ui.d wars, which cannot be dif* 
culled by the Common Lw: and when a plea is com¬ 
menced before the conftable and marihal, which may be 
tried at the Common law, the party grieved lhall have a 
privy feal to caufe the conftable and marihal to ceafe, until 
ft be decided by the King's counfel whether it may be 
tried there or at the Common law, 13 R. 2. c. 2. The 
eonftablt and marihal (hall not have cognifance of pleas or 
fuits that ought to be tried at Common law. Stat. 8 R. 2. 
e, 5. Appeals of things done out of the realm, are to 
be tried by the conftable and marihal, of England . 1 H. 4. 

t, 14. And if a man be wounded on the high fea, and 
t** die of the fame wound in a foreign country, though this be 
done in the leas belonging to England, yet it cannot be in¬ 
quired of by the Common law', becaufe it is not within any 
of the counties of the realm: neither can the admiral 
hear and determine this murder; for though the ftroke was 
within his jurifdiftion, the death was infra corpus comita- 
ius, whereof he cannot inquire: nor is it within the Stat. 
-zj H. 8. e. 4* becaufe the murder was not committed on 
the fea. But by Stat. 13 R. 2. ft. 1. c. 5. The conftable 
and marihal may hear and determine the fame. And 
vide the 2 Geo . 2. c. 21. Juftices of gaol delivery and 
mer and terminer may try the offender. 

J xhe office of conftable of England is faid to confift in the 
care of the common peace of the laud, in deeds of arms 
and matters of war: and there is a conftable of the Tower $ 
a conftable of Dover caftle and of divers other cattles; but 
thefe are more properly called caftellanes . Out of the high 
magiftracy of the conftable of England (fays Vambard) were 
drawn thofe inferior conftables, which we call conftables of 
hundreds and franchifes ; and the ftatute of Winehtfter, 1 3 
£. i, appoints for confervarion of the peace, and view 
of armour, two conftables*;!! every hundred and franchife, 
who in Latin are called conftabularii capitalts, high con - 
Babies ; becaufe continuance of time, and increafe of peo¬ 
ple and offences, have under thefe made others neceffary in 
. every town, called petty conftables, in Latin fub-confta- 
hularii, which are of like nature, but of inferior authority 
to the other. And there are other officers, whofc duty is 
much the fame with conftables, as htadboroughs, tithing - 
men, (Sc, of which the petty conftable ieems jo be the prin- 
eipal officer, but in his abfencc, or where there is no petty 
conftable, their dtity is the fame. It has £een held, that 
both high conftables and petty eonftablh were officers 
at Common law, before the ftatute of h Vinton, 13 Ed. 1. 
ca p. 6. And that by the Common law they might arrdt 
perfons for a breach of the peace, and ctfry flbem before a 
juftice to find fureties for their good beMviour, (Ae. But 


my Lord Coke fays, That they were created by 13 Ed. 1. 
ft. 2* c. 6. and their duty was thereby limited, though 
fubfequent ftatutes have enlarged their power; but being 
created by aft of parliament, they have no more authority 
than the aft that created them, dr fome other afts have 
given them, and cannot preferibe as officers at the Com¬ 
mon law may. 4 hft. 267. 2 Danv. Abr . 148. 

Under this head is to be confidcred, 

I. Their ele&ion. 

II. Their power and duty, 

• 

I. Of their elefiion. 

Anciently high and petty cotftables were appointed by 
the Iheriff in his tourn, and fworn there as well as in the 
lect: and by the Common law, they ought to be chofen 
in the tourn or leet. Dalt, cap, 21. Of common right, 
a conftable is to be chofen by the jury in the leet; and 
if he be prefent, and refufe to be fworn, the fleward may 
fine him; if he be abfent, he (hall be fworn before juftices 
of peace; and if fuch conftable refufes to be fworn, the 
jury mull prefent his refufai at the next court, and then 
he lhall be amerced, for the fleward of the leet may not 
fine him if he is abfent. 1 Salk, 175. 5 Mod, 130. A 
high conftable may be chofen at a court-leet by the 
fteward, on prefentment of the jury, when cuftom war¬ 
rants it; but where fuch courts arc not kept, or there is a 
negleft in chooiing him, the juftices at their quarter- 
feffions may chufe and fwear a high conftable ; and this is 
the ufual way obferved at this time. Mich. 21 Car. i. 
Mod, Juft, 133, And he may be fworn out of feffions, 
by warrant from thence; and be elefted out of the fef¬ 
fions, by the greater number of juftices in the divifion. 
Ibid. If one that is elefted to the office of conftable rgfufe 
to take the oath to ferve in that office, a writ of mandamus 
may be had to compel him to do it. 1 LilL Abr . 303. 
The juftices of peace may appoint a eonftablt in fuch place 
where there was never any before. 1 Mod. 13. 

If conftables , headboroughs, (Ac. die or go out of the 
parifh, two juftices of peace are to fwear new ones till the 
lord of the manor hold a court-leet. or till the next 
quarter-feflions, who (hall approve of them or appoint 
others: and if any of them continue above a year, the 
juftices of peace may difeharge them, and put in others 
till the lord of the manor holds a court. By Stat. 13 tA 
14 Car. 2. cap. iz. a conftable’s oath runs thus: “ You 

4 iuall well and truly ferve our fovereign lord the King, 

‘ and the lord of this leet (if fworn in a court leet) in the 
‘ office of conftable , in and for the hundred of, (Sc. or 

* pariih of, &c. for the year enfuing, or until you fliall 

* be thereof difeharged according to due courfe of law : 

* you lhall well and truly do and execute all things bc- 

* longing to the faid office, according to the beft of your 

* knowledge. So help you God.* Formerly the oath of a 

conftable was very long, he being fworn to leveral articles 
which included his particular duty. High conftables are 
generally chofen and fworn by the juftices of peace in 
their feffions: and petty conftables, who arc their affiftants, 
in each town, pariih or vill, the choice of them properly 
belongs to thecourt-lect j but at this day they are usually 
elefted by the pariihiorilrs, and fworn by a juftice of 
peace, who on juft caufe may remove them. 4 Inft. 267. 
Thefe conftables are appointed yearly * and are to be 
men of honefty, knowledge and ability, not infants, 
lun a tick?, (Ac. And if they refufe to lerve, they may 
be bound over to the .feffions, and indifted, and lined and 
impril'oned. 8 Rep. 41. 5 Mod. 96, But pkyftcians , 

apothecaries, furgeons, &c. are exculed by ftatute from 
bearing the office of conftable, or other pariih office. See 

5 H. 6 , c. 6. 5 H. 8. r. 6. 3 H. 8. c. 43. (A 6 H r . 

(A M. c. 4. Alfo attornies and officers of the courts at 
Weftminfter, barrifters at law, aldermen of London , (Ac. 
are privileged from ferving the office of conftable; ami ii 
a gentleman of quality be chofen eonftablt’, where there are 
iufficient perfons bolide, and no fpecial cuilonv.concern¬ 
ing it * 'tis faid fuch perfons may be relieved in B. R< 
z Hawk, P. C, 63, 64. 

A conftable may make a deputy; but the conftabse u 
anfweraoJe, and his deputy mull be fworn. Sid. 355. 
Dilfenter^ chofen to the office of conftables, (Ac. fcruplm^ 
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to take the oaths, may execute the office by deputy, who juft ice, to be bailed or committed, as the cafe fhall njr 
Jhall comply with the law in this behalf. 1 W. M. c . quire. 2 Hole's Hift. P. C. 88, 90. The ymftabW s 
18. Conftables may appoint a deputy, or perfon to exe- office being minifterial and relative to the juflices of peftcc, 
cute a warrant when by reafon of ficknefs, bY. they can- coroners, fheriffs, br. their precepts ought to be executed 
not do it themfclvcs. A woman made ton/fable, by virtue by him, or on default he may be indited and fiued. Ibid . 
of a cuftom, that the inhabitants of a town fhall ferve Petty conftables are to execute all warrants of juf- 
by turns, on account of their eftates or houfes, may pro- tices, and not dilute it where the j uftice hath jurifdiaion, 
cure another to ferve for her, and the cuftom is good, and the warrant is lawful: and being fworn officers, they 
2 Hawk. P. C. 63. need not Ihew their warrants when they come to arreft any 

one. 10 Rep. 76. If any juftice fends his warrant to a 
II. Of their power and duty. con fable* bY- to bring a perfon before him to anfwer all 

The high conftable has the dire£ion of the petty covfta- fuch matters as fhall be objected againft him by another, 
lies , headboroughs, and tithing-men, within his hundred: and doth not fet forth the fpeciai matter in the warrant, 
his duty is to keep the peace, and apprehend fdqns, the warrant is unlawful, becaufe it doth not give the 
rioters, bY. to make hue and cry after felons ; and take offender time and opportunity to find fureties; and tho 
care that the watch be duly kept in his hundred; and conftable , if he executes it, is liable to an a&ion ot falie 
that the ilatutes for punifliing rogues and vagrants be put imprifonment. 2 Inf. 521. So if a juftice of peace 
in execution. He ought to prefent unlawful games, tip- fends a warrant to a conftable to take up one for flander, 
ling, and drunkennefs; bloodfhcd, affrays, &c. He is fcfr. the juftice* having no jurifdidion, in fuch cafes, the 
to execute precepts and warrants, direded to him by juf- conftable ought not to execute it. 

ticcs of the peace, and make returns to the feffions of the The conftable is the proper officer to a juftice of peace, 
peace to all the articles contained in his oath, or that con- and bound to execute his lawful warrants; and therefore 
cern his office : and fhall alfo caufe the petty conftablcs to where a ftatute authorifes a juftice to convid a perfon of 
make their returns. He is to return all viduallers and any crime, and to levy the penalty, <• a without faying 
alehoufc-kecpers that are unlieenfed; and all fuch perfons to whom fuch warrant fhall be direded, the conftable is 
as entertain inmates, who are likely to be a charge to the the officer to execute the warrant, and mu ft obey it. 
parifh. He muft likewife prefent the faults of petty $ Mod. 130. 1 Salk . 381. If a warrant be direded to 

eonftables , headboroughs, lit. who negled to apprehend a conftable by name, commanding him to execute it, tho* 
rogues, vagrants and idle perfons, whores, night-walkers, he is not compellable to go out of his own parifh, yet he 
mothers of baftard children like to be chargeable to the may if he will, and execute it in any place in the county, 
parifh, bY. And alfo all defeds of highways and bridges, and fhall be juftified by the warrant for fo doing ; but if 
and the names of thofe who ought to repair them: fcaven- the warrant be direded to all conftablcs , bV. generally, no 
gers who negled their duty; and all common nufances in conftable can execute the fame out of his precind. 1 Salk. 
ftrdets and highways; bakers who fell bread under weight; 175- 3 Salk. 99. It is at the eledion of a conftable to 

brewers felling beer to unlieenfed aiehoufes ; foreftallers, carry an offender before any other juftice than him who 
regrators, ingro/Iers, bY. And at every quarter-feffions iffued the warrant; if the warrant be not fpeciai, to 
they are to pay to the treafurer of the county all fuch mo- bring the offender before the juftice that granted it. 5 
ney as hath been levied and received by them, of the Pep. 59. By the Stat. 24 G. 2. c. 55. A conftable may 
churchwardens, br. for the relief of prifons and bofpitals. execute a warrant in any other county, bY. if indorfed 
Halt. Ca. 28. Lamb. 125. By ftatute, high conftablcs by a juftice of fuch other county, br. and carry the of- 
now colled a general county rate, made by the juflices fender before a juftice of fuch other county,' br. and if 
in feflions, andaffefTed upon every parifh, bY. which the die offender fhall give bail, the conftable is to deliver the 
churchwardens and overfeers, out of the money raifed for recognizance, examination or confeffion of the offender, 
the poor, fhall pay to them within thirty days, or may be and all other proceedings relating thereto to the clerk of 
levied by diftiefs j and then they pay the fame to the afiifes, or clerk of the peace of the county, bY. when? 
treafurers appointed, as the publick flock for repairing the offence was committed, under the penalty of jo£ 
bridges, gaols, houfes of corredion, bY. Stat . 12 Geo. 2. But if the offence fhall not be bailable, or the offender 
cap. 29. fhall not give bail, the conftable fhall carry the offender 

The authority of petty conftablcs, in their feveral towns, before a juftice of the county where the offence was com- 
tithings, and boroughs, is generally the fame as the high mitted. A conftable is not obliged to return a juftice'* war- 
eonftable hath in his hundred: they are to keep the peace in rant to the juftice, but may keep the fame for his own 
the ablence of the high conftable; and affift him in making juftification, in cafe he fhouhl be queftioned for his' 
prefentments at the afiifes and quarter-feflions, of every ading ; but he muft give the juftice an account of what 
thing that is amifs: they may command affrayers to keep he hath done upon it. 2 Ld. Raym. 1196. And by Holt 
the peace, and depart, bY." And may break into a houfc Chief Juftice, where the conftable returns want of diftrefs 
to fee the peace kept; make frefh purfuit into another upon a warrant to diftrain ; the juftice ought to make a 
county, bY. Alfo they may command all perfons to afliit record of it, and then give judgment for corporal pu- 
them, to prevent a breach of the peace; juftify beating ano- nifhment. Ibid. 

ther if affaulted; and if they happen to be killed, doing Conftables , headboroughs, bY. out of purfc in their 
their duty, it will be taken tq be premeditated murder, offices, they and the inhabitants may tax all perfons 
They may, without warrant from a juftice of peace, take chargeable, *by the 43 EL c. 2. as every occupier of land, 
into cuftody any perfons whom they fee committing a fe- bY. which rate being confirmed by two jufticcs, tho 
iony or breach of the peace; but if it be out of their fight, conftables may levy it by diftrefs and fale of goods. Seat. 
as where a perfon is feized by another, be. they may not 13 b 14 Car. 1. A conftable , by warrant from a juftice 
do it without a warrant from a juftice. A conftable can- of peace, may fell the good*of an offender apprehended, 
not detain a man at his pleafurc; but only ftay him to to difeharge the expence of carrying him to prifon: if 
bring him before a juftice to be examined, be. And the offender hath no goods, then the town where he was 
this detaining of an offender by the conftable may be for apprehended muft be at the expence, and the conftable 
a day, without warrant, and be juftified. Dale. c. 1,8. with three or four of the principal inhabitants, may im- 
Lamb . 125. H. P. C. 135. i Leon. 307. Moor 408. pofe a tax on ftvery inhabitant, bY. which being allowed 
If one abufes a conftable in the execution of his office, by a juftice, ;,he conftable by his warrant may levy it: and 
he cannot commit him to prifon there to remain till pu- if the inhabitants refufe to make a tax, two juflices may 
nifhed for the offence; out muft carry him before a by warrant compel them to do it. 3 Jac. 1. c. 10. 2 mc*- 
juftice, who may commit him, bY. 2 Dams. Abr. 149. fee 27 Geo. A c. 3. 

But Yis faid, by the original power in the conftable , he The particular duty tf conftables is further as follows: 
may for breach of the peace, and fome other mifde- they are not only to command affrayers to depart, but call 
meanors, lefs than felony, imprifon a man : and if an of- others to their affiftance to fnpprefs affrays; and they may 
fence be committed, for which a conftable may arreft, he put affrayers the Hocks, till they can convey them be- 
may convey the offender to the Jheriff or his gaoler; fore a juftice, UjY. Halt. 33. Lamb , 135, 141. Com* 
though the fafeft way in all cafes is to bring them to a ftablct are to lew the penalties on perfons keeping aleboufet 
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kthout licence, felling lefs than meafurc, bV. or forfeit 
&(.• x Jac. i. c. 9. They are to Hop fuch perfons 
as go or ride unlawfully armed, in terror of the people; 
take away their arms, and carry them before a juilice of 
peace. Dolt. 338. To take up artificers going out of 
the kingdom, by juftice’s warrant. 5 Geo . 1. c. 27. 
Conftables fhall levy penalties on bakers , making or felling 
bread wanting weight, deficient in goodnefs, (3e. and 
felling large bread at a higher price than fet by mayors, 
( 3 c. 1 Geo. 1. e. 26. $Geo. 2. c. 29. The conjlable of 
a parifh is to apprehend mothers of baftard children. 
Dalt* A conjlable may, with others called to his aflifi¬ 
ance, enter bawdy-houfts, and arreft perfons with lewd 
women, for breach of the peace. Mich. 13 Hen . 7. The 
conjlable , and two moll able inhabitants in the pariih, arc 
to make an affefTmcnt for the repairs of bridges , to be al¬ 
lowed by juflices. 22 H. 8. c. 5. The forfeiture for 
mixing corrupt butter with good, and opening caiks, (3 c. 
is leviable by cottjlables . 13 b 14 Car. 2. c. 26. 4 (3 

5 W. 13 M. c. 7. By a juftice's warrant, conftables 
ftiall levy penalties for ufing cloth buttons, (3 c. upon 
clothes. 4 Geo. i.*r. 7. 7 Geo. 1. c. 12. Conftables 

fhall provide carnages on the marching of foldiers, by 
virtue of a jufticc of peace’s warrant, being allowed by 
the officers 1 /. a mile for a waggon, ( 3 c. Sec the Table 
to the Statutes , tit. Soldiers. They may feize cattle 
brought from Ireland , and caufcethem to be killed, and 
the fleth dillrikutcd among the poor. 18 Car. 2. c. 2. 
High conftables may hear and determine complaints of 
clothiers , and their work-people ; fearch for and feize 
ropes, engines, (3c. for the ftretching of cloth : Ipinfters, 
(3 c. imbeziling wool from clothiers, (hall make fatisfac- 
tion, or be whipped by conftables, ( 3 c. and conftables , by 
warrant of two juftices, may enter and fearch houfes of 
clothiers for ends and refufe of yarn, which may not be 
worked up again, under penalties leviable by the con- 
ftahles ; and they alfo levy by dillrefs the forfeiture for 
taking away cloth from the tenters, or yarn, wool, (3c. 
left abroad to dry in the night. 4 E. 4. c. 1. 39 Fliz. 

c . 20. 7 Jac. 1. c. 16. 13 Geo. 1. c. 23. 14 Geo. 2. 

c. 35, (3 c. Where coals are fold by facks .not lawful 
mcafure, (3c. conftables fhall levy the forfeiture infli£led. 

3 Geo. 2. c. Alfo the penalty for felling coals, at 
higiterprice than appointed, by juftice’s warrant, (3 c. 11 
Ueo. 2. c. 15. 

Conftables , headboroughs, ( 3 c. are to levy the fines im- 
pofed on thofe who ihall be prefent at unlawful conven¬ 
ticles ; and by virtue of a juftice’s warrant may enter 
fuch places, break open doors upon their being refufed 
entrance, and take into cuftody perfons unlawfully af- 
fpmbled, (3c. 22 Car . 2. c. 1. To levy penalties on 

curriers who do not curry leather fufficiently, or that neg- 
]e£l the fame within certain times. 1 Jac. 1. c. 22. 12 

Geo. 2. c. 25. They are to be affilling to all perfons 
appointed by the King for the colle&ing and management 
of the cuftoms ; and to perfons having a warrant from the 
lord treafurer, (3 c. to make a fearch for goods that have 
not paid the cuftoms. 12 Car. 2. c. 19. 13 b 14 

Car. 2. c. 11. 9 Geo. 2. c. 35, be. The penalties on 

decr-ftealers are to be levied by conftables, by virtue of a 
jullice’s warrant: and the penalties are 20 1. for hunting 
deer in any place inclofed; and 30/. for each deer killed, 
(3 c. And they may enter any fufpefted place, and carry 
away venifon, (kins of deer, tpils, (3 c. 13 Car. 2. ftat. 1. 
c. 10. 3 id 4 W. (3 M. c . it). By a juftice’s warrant 

to levy the penalty on difttilers, (3 c. felling brandy about 
the ftreets, on any bulks or fheds, ( 3 c. 6 Geo. 2. e. 

17, And conftables, and other officers of the peace, are 
to carry unlawful retailers of fpirituous liqimrs before a 
juftice, (3 c. and refufmg to be aiding in executing the 
alls againft difiillers, fhall forfeit 20/. ix 2. c. 26. 
fon/hbld f are to affift landlords in taking diftrem for rent 
xn aPrcar; and in the appraifement of the gJbds, fale, 
(3 c. if the fame are not replevied in five days/ 2 IV. (3 
M. c. 5. They ihall give affiftance to fearetters of dyed 
cloths, in entering and examining whether tie cloths or 
fluffs are deceitfully dyed, ( 3 c. 13 Geo. 1. J24. They 

are to levy the penalty of 5 /. on drunkards , mr the ofe of 
the poor; or fhall forfeit 10 s. 4 Jac. 1. c. I. Conftables 
are to attend officers of the entfje, and enter mh them into 


CON 

brewhoufes, private houfes, (3 c. for difeovery of frauds: 
and by warrant from juftices, they are to levy the penal¬ 
ties on offenders againft any law okexcifc, by dillrefs, (3c. 
See Excije Law. 7 

A conjlable, permitting a felon to ejeape , before arrefted, 
is guilty of a mifdcmeanor, for which he may be indicted 
and fined 5 and if the felon be aflually in cuftody, and 
then he voluntarily permits him to cfcape, *tis felony in 
the conjlable ; but if the efcape be involuntary, it is 
only fineablc: lje may put a felon in the ilocks, and lock 
him in ; or put irons upon him, or pinion him, to pre¬ 
vent an efcapc. A conjlable may difeharge any perfon 
arrefted on fufpicion of lclony, where no felony is a&ually 
committed. Dalt. 272. Cro. Fliz. 202, 752. Confta - 
hies esc ojjicio are to apprehend felons, may call other per¬ 
fons to their affiftance therein, and apprehend any upon 
fufpicion, and carry them before a juilice, ( 3 c. A con* 
ftable, upon complaint or common fame of a felony, 
may fearch fufplcious houfes, both for the felon and goods 
ftolen$ and may juftify breaking open a houfc to take a 
felon; and if the felon fly, he is to make an inventory 
of his goods, fend hue and cry after him, (3 c. Dolt. 
289, 340. 27 El. c. 13. Conftables muft levy the pe¬ 

nalty of ioj. for ftjhing in a river, without the owner's 
content ; and fearch for unlawful nets, engines, (3 c. 
Alfo levy forfeitures for ufing engines todeftroy the breed 
of fifh ; and felling fea fifii under certain lengths. 22 
b 23 Car. 2. c. 25. 3 Jac. 1. r. 12. 1 Geo. 1. c. 18, 

(3 c. They are to give affiftance to juftices of the peace, 
in removing forcible entries , 13 c. or Ihall be committed 
and fined. 5 Rep. 2. To prefent foreftallcrs of mar¬ 
kets, ingroffers, ( 3 c. 5 b 6 3 d. 6. c. 14. Conftables 

are to carry higlers, chapmen, vi&uallcrs, (3c. before a 
juftice, who have in their cuftody any hare, or other 
game ; and by a juftice’s warrant are to fearch fufpefted 
houfes for game, (3c. They may carry perfons, not 
qualified to kill game, before a jufticc, for keeping grey¬ 
hounds, fetting-dogs, (3 c. See the Game Ads. They 
are to make a fearch monthly for gaming-houj'a, where 
unlawful games (hall be kept; and they may commit the 
mafters of fuch houfes, and the gamefters found therein j 
though it is beft to carry them before a juftice of peace: 
Conjlables negletting their duties in this particular, forfeit 
40 s. They likewife levy penalties on perfons for playing 
21 unlawful games, ace of hearts, faro, (3 c. adjudged to 
be a kind of lotteries. 33 Hen . 8. c. 9. 12 Geo . 2. c. 

28. If gaolers refufe to receive a felon, the conjlable may 
either fecure the prifoner in his houfe, or carry him 
back to the town where apprehended : and 10 defray the 
charge of carrying him to gaol, (3 c. Conftables have 
power to fell the offender's goods, (3 c. or the fame may 
be levied by a tax. xo H. 4. Dalt. 340. 3 Jac. 1. c. 

12. In London and Weftminfter the conftables , &c. (hall 
make a fearch for gunpowder, in the houfes oi perfons 
keeping a greater quantity than allowed by ftatuie, and 
remove the fame. 5 Geo. 1. c. 26. 11 Geo. 1. c. 23. 

And they are to levy the penalty for putting gunpowder 
pn board (hips, ( 3 c. above Blackball in the river Thames. 
5 Geo. 1. c. 26. If any cogftable refufe to affift in put¬ 
ting the laws in execution againft hawkers and pedlars, 
that travel without licences, and are thereby liable to 
penalties, he Ihall forfeit 40 s. 8 (3 9 W. 3. c. 25. 
The penalties of felling truffes of hay, ( 3 c. under due 
weight in the Hay-marbet, are leviable by conftables. 2 
W. (3 M. flat. 2. c. 8 . Conftables arc to whip hedge - 
breakers, iSc. for not making fatisfaction ordered by a 
juftice: they may apprehend perfons fufpe&ed of hedge¬ 
breaking, or of having in their poffcffion any underwood, 
poles, gates, ftilcs, (3c. and carry them before a jufticc, 
(3c. 43 EL c. 7. 15 Car. 2. c. 2. To be aiding and 
affifting in putting tKe a£ls in execution relating to the 
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of January yearly, under the penalty of 20 j. See the 
Highway Ads, and 22 Car . 2. r. 12, ( 3 c. To levy the 
penalty for privately conveying away bops, to avoid pay¬ 
ing duty; and forfeiture for adulterating hops, ( 3 c . 
9 Ann. c . 12. l Geos I. e. 12. 7 Geo. 2. c. 19. Con - 

jfables are to be affifting in driving off commons, forefts, 
I ( 3 c. 
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fefr. horfa and cattle j on pain of 40/. 32 H. 8. r. 13. tax and afleffinent by warrant from two juftices on fit 
They arc to make hue and cry after offenders where a felony inhabitants of their parilhers where a robbery on*the high- 
or robbery is committed: to call upon the pariihioners way » committed in the hundred, 27 Eliz. c. 13. See 
to affift in the purfuit; and if the criminal be not found 8 Geo. 2. c. 16. Conftables are to whip wandring rogues, 
in the prccind of the firft conftable, he is to give notice to br. by ftripping them from the middle upwards, and 
the next conftable, and he to the next, who are to do as caufing them to be lalhed till their bodies be bloody. 1 
the firft, and continue the purfuit from town to town, Jac. 1. r. 7. The penalties for felli xsgfalt under weight, 
and county to county, £sTr. 13 Ed. 1. St. 2. c. 6. 27 br. and not entering fait fits, are to be levied by con- 

Eliz. c . 13. Purfuers of the hue and cry may fcarch ftables. 9 ^ 10 JV. 3. c . 6. b 44. 7 Geo. z. e . 6. 

fufpefted houfes, and arreft all fupiciou,* perfons. And Scavengers rates in London lhall be made by conftables 
where offenders are not taken, conftables lhall levy the and church-wardens, br. and the conftables to levg for- 
tax to fatisfy an execution, on recovery againft a hundred, feitures for defaults of fcavengers in not carrying away 
and pay the fame to the Iheriffs, br. and negleding to dirt, be. 2 W. b M. St. 2. c. B. 1 Geo. 1. St. 2. 
make hue and cry, lhall forfeit 5/. 8 Geo. 2. c. 16. A c. 52. Conftables and two houfholders of town?, pa- 

conftable, on complaint, is to caufe an innkeeper to be rilhes, br. by an old law were to give teftimonials to 
indicted and punifhed, for refuting to lodge a traveller, Servants: and fervants not procuring fuch were not to be 
or to provide him vi&uals, be. who offers to pay for retained, but puniihed as vagrants. 5 Eliz. c. jo. By 

the fame. See i Jac. 1. c. 9. and Wood's In ft. 460, 461. virtue of a juftice’s warrant conftables lhall fearch after 

Conftables muft give in to the juftices at Michaelmas fef- Jhoes, leather, br. imbezilled or pawned by journeymen 
lions yearly, a lift of perfons qualified to ferve on juries; ihoemakers in Loudon , who lhall make fatisfaftiun, br. 
and negle&ing to return lifts, incurs a forfeiture of 5/. 9 Geo. i. c. 27. Conftables are to quarter foldiers in 
7 b 8 W. 3. r. 32. / 4. And fee 8 b 9 W. 3. c . 10. inns, alehoufes, victualling houfes? br. Refuting to 

3 b 4 Ann. r. 18. / 5. b 3 Geo . 2. c. 25. Thefe billet foldiers, they are to be fined not exceeding 4©/. 

lifts of jurors are to be made from the rates of each nor lefs than joj. and receiving any reward to excufe 
parifti; and conftables , br. wilfully omitting perfons quarterage; or if victuallers, br. refufe foldiers quar- 

qualificd, or interring wrong perfons, lhall forfeit 20 s. tered, they lhall forfeit not above 5 /. nor under 40/. If 

3 Geo. 2. c. 25. In the time of harveft a conftable may they quarter the wives, children, or fervants of officers or 
let labourers , artificers, and ordinary tradefmen on work, foldiers, in any houfe, without confent of the owner, they 
and put thole in the ftocks who refufe. 5 El. c. 4* To forfeit 20 j. ihe conftables, br. lhall give in lifts to 
levy the forfeiture for breaking down lamps, fet up in the the juftices of the houfes and perfons obliged to quarter 
ftreets 0 {London, by virtue of a ju face’s warrant. 9 foldiers, with their names and Jigns, and the number of offi- 
Qn. 2. r. 20. But fee 17 Geo. 2. e. 29. Conftables cers and foldiers billeted on them. 1 Geo. 1. c. 47. 7 Geo a. 
are to give their affiftance in collecting the land tax', c.6. See the ftatutes concerning foldiers. Perfons fufpeCfced 
and take diftrdfcs for it, bV. when refufed payment. See ofdefertion, may be taken up by conftables, and carried be- 
the Land tax Aits. By warrant from juftices conftables fore a juftice: and 20/. reward is given for taking up a 
are to levy the penalties and forfeitures for felling in- defertcr. They are to levy the penalty of 5 /. on perfons 
fufficient leather, be. 1 Jac. 1. r. 22. They have referring to wreftling, dancing, or other fporls on a Sun- 
power to fearch for bad malt , and if they find any bad day, and on perfons doing any worldly labour on that 
mingled with good, they may, with the advice of a juf- day, br. Alfo 6s. 8 d. on butchers killing meat; and 

tier, caufe the fame to be fold at reafonable rates, a 20 s. upon carriers, drovers, br. travelling on Sunday , 

b 3 Ed. 6. c. 10. And there are divers penalties for 1 Car. 1. r. 1. 29 Car . 2. r. 7, On receiving a fuper- 
making bad malt, and frauds concerning the duty, le- fedtas flora another juftice, br. Conftables lhall difeharge 
viable by conftables. 9 b 10 W. 3. c. 22. 1 Geo. 1. a perfon taken up by warrant, lt .lt. levy the pe- 

ftat. 2. c. 2. But fee 3 Gee. 2. r. 7. /. 13. b 6 Geo . 1. nalty for profan e/wearing; which is is. for a’iervft, * 

C. 21. b 2 Geo. 2. r. 1. Conftables are to fearch and labourer, br. and 2 s. for others; and as the crime is 
examine if any perfons ufc other mtafures than fuch as repeated, the penalty is to be doubled. 6 b 7 IV. 3. 
are Winchcfter meafure, and agreeable to the ftandard. r. 11. 19 Geo. 2. c. 21. Conftables lhall levy the pe- 

22 Car. 2. c, 8. By warrant from the lieutenancy con- nalty ol t L on taylors giving greater wages chan aJIow- 
ftables arc to commit perfons to gaol, refufmg to provide ed ; lilcewife the wages of journeymen by diftrefs, by a 
arms for horfe and foot foldiers, for the militia , if no juftice’s warrant. 7 Geo. 1. St. 1. c. 13. By warrant 

diftrefs can be taken. See the Militia Ms. Night from two juftices, conftables, br. are to levy fatal! tithes, 

walkers of ill fame may be taken up by conftables , and refufed payment, by diftrefs and falc. See 7 b 8 IV. 3. 
carried before a juftice of peace, who may bind them 10 c. 6. and the ftatutes concerning tithes. Conftables, on 
the good behaviour, br. Sec 5 Ed. 3. t. 14. Robbers information, are to deftroy tobacco planted contrary to 
of orchards , bV. lhall be whipped, by order of a juftice, the S/at. 22 d 23 Car. 2. r- 26. or be liable to a for - 
by the conftable of ;hc place. See the 43 El. c. 7. 9 feiture of 5 s. for every rod not deftroyed: and upon 

Geo. 1. r. 22. Ctrl,tables may complain to, and carry warrant to make fearch, and prefent offences of planting 

before a juftice of peace, perfons fufpeded to be papifts. tobacco, br. See 12 Car. 2. r. 34. 15 Car. 2. c. 7. 
Sec the Statutes againft Papifts. In the city of London feSt. 18. ^ 22 b 23 Car. 2. e. 26. 5 Geo. t. c. 11. feQ. 
they are to be affiiting to the college of phyficians , br. 19* and 1 the ftatutes concerning tobacco. To execute 

in putting their laws in execution. 14 b 15 H. 8. warrants of commiffioners for turnpikes; and levy the pe- 

c. 5. They may command and oblige perfons infeded nalty for palling through them without paying the toll, 
with the plague to keep within their houfes, br. And br. See 1 Geo. 1. ft. 2. c . 19. 5 Geo. 2. c. 33. Con- 

are to levy monrv, appointed by juftices, for relief ftables, br. are to apprehend vagrants, and carry them 

of poor perfons ii.fcded. 1 Jac. 1. cap. 31. Con- before a juftice; and to cbnvey them by the jufticc’s pafs 
ftables lhall prefent topijh reeufants, within their liber- and certificate, to their place of birth or fcttlement, br. 

ties, br. and certify to the feftions, fuch popiih re- being paid the allowances mentioned in the certificates: 

cufants convitf, who within twenty days after the arrival they are to pay ior. to any perfon apprehending a va- 
ar the place of their birth, give in their names to the par- grant by drder of juftices, which is to be repai<f by the 
Ibn of the parifti; and uegle&ing, to forfeit 20 s. 35 high conftable, br. and refuting to pay it lhall forfeit 
Eliz. c. 2. 7 Jac. 1, c.6. ’> 0 levy money due for poftage 20 s. Vagabonds lodging in houfes or barns arc allb to 
of letters, under 5/. by ju‘bee’s warrant. 9 Ann. c. 10. be appraicnded by conftables, br. And if ♦Vpqcfcftg 
2‘hcy are at the quarter-felfions to take prefentment of or neglefc to do their duty, they lhall forfeit not above 
all things againft the peace* and belonging to their offices, 5/. nor lUs than 40 j. See 13 b 14 Car. 2. r. 18. n 
br. The conftable* Hull levy a tax on parifhes, for re- b 12 fiP.13. ** dhm. ft: 2. e. 23. 13 Geo. 2. 

lieving poor pari(hionm. 43 Eliz. c. 2. Conftables r. 24. ij Geo. 2. r. 25. 13 Geo. 1. c. 23. Conftablet 

are to lupprcls- riots, and they may ex officio commit of- of towns,lhall fee that night watches be kept, from fun- 
fenders, br. 17 R. 2. c. 8. And by 1 Geo. 1. c . 5. fetring tofem-rifing, who muft be able perfons, inhabi- 
Rioting, where twelve rioters continue together an hour tants of the* place, and swatch by turns; and not doiim 
after proclamation, is made felony. They are to make a it, may pui them in the ftocks, br. 13 Ed, 1. ft. 2 , 
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h jJl And conftables in the large parifties of Weftminfler 
arcnvicc dr oftcner in every night to go their rounds, 
and fee that the watch do their duty, and ufe endeavours 
to prevent fires, murders, robberies, and apprehend 
malefactors; and perfons fufpedtod. See z Geo . 2. e. 11. 

8 Geo . 2. c. 15. 9 c. 8. c . 13. r. 17. c. 19. 

23 Geo . 2« r. 35. 25 Gm. 2. r. 23. 26 Gw. 2. c. 97. 

29 Gm. 2. r. 53. They arc to execute all warrants of 
juftices, being lawful, and not out of the juftices juris¬ 
diction, See the ftatutes relating to juftices of the peace. 
Conftables being head officers of places, fliall have in their 
cuftody fealed weights, Lie. under penalties: perfons 
buying or felling by falfe weights or meafures, forfeit 5 /. 
leviable by conftables. 8 H. 6. c* 5. 16 Car . 1. c. 

19. And conftables are to call together affiftance to 
fave Ihips from wreck; and no perfons fhall enter any 
fuch (hips, without leave from the commander, conftable, 
t$c. 12 Jnn. cap. 18. 

By the Scat. 26 Geo . 2. c. 31. Conftables, by the 
order of the high conftable, are to give notice to the 
feveral inn-keepers and alehoufe keepers, within their rc- 
fpedlive conftablewiclfs, of the day and place appointed 
by the juftices for granting licences. 

If a conftable doth not his duty, he may be indiCtod 
and fined by the juftices of peace; on the other hand, he 
is proteCtod by law, in the execution of his duty. 

By 7 Jac. 1. cap . 5. If any a&ion is brought againft 
a conftable, for any thing done by virtue of his oftice, 
he, and alfo all others who in his aid, or by his com¬ 
mand, fhall do any thing concerning his office, may 
plead the general iflue, and give the fpecial matter in evi¬ 
dence, and if he recovers he fliall have double cofts. 
And fee 21 Jac . 1. t. 5. 

By the Stat . 24 Geo . 2. c. 44. No aCtion fhall be 
brought againft any conftable, or other officer, or any 
perfon aCting by his order, and in his aid, for any thing 
done in obedience to any warrant of a juftice of peace, 

S ntil demand hath been made, or left at the ufual place of 
is abode, by the party intending to bring fuch aftion, or 
his attorney or agent, in writing, figned by the party de¬ 
manding the fame, of the pcrufal and copy of fuch war¬ 
rant, and the fame hath been refufed or negleded by the 
fp ace of fi 3B^ ^S M ^rfi» w Aich demand ; and in cafe after 
f -^^rnand and complj&hce therewith, by fhewing the 
faid warrant to, and permitting a copy to be taken 
thereof by the party demanding the fame, any aaion fhall 
be brought againft fuch conftable or other officer, or fnch 
perfon a&ing in his aid, for any fuch caufe as aforefaid, 
without making the juftice who figned or fealed the laid 
warrant, a defendant; then on producing and proving 
fuch warrant at the trial, the jury (hall give a verdict 
for the defendant, notwithftanding any defc& of jurif- 
diflton in fuch juftice; and if fuch aaion, be brought 
jointly againft fuch juftice, and alfo againft fuch conftable 
or other officer, or other perfon aCting in his aid, then 
proof of fuch warrant, the jury fhall find for fuch 
conftable, or other officer, and other perfon fo a&ing, 
notwithftanding fuch defed of jurifdiaion as aforefaid ; 
and if the verdid fhall be given againft the juftice, the 
plaintiff fhall recover his cofts againft him, to be taxed 
in fuch manner, as to include fuch cofts as fuch plaintiff fliall 
be liable to pay to fuch defendant or defendants, for whom 
fuch verdid fhall be found as aforefaid. No adion fhall 
bfe brought againft any conftabfefor other officer, or other 
perfon ading as aforefaid, unlefs commenced within fix 
calendar months after the ad committed, 

Stat. 27 Geo . t* cap• 20. JeQ. 2* The conftable exe¬ 
cuting a juftice*s warrant for levying a penalty, or other 
firm of money direded by any ad of parliament, \ diftrefs, 
may dedud his own reafonable charges of taking,keeping, 
and felling the goods diftrained; returning thefcverplus 
s afrfer fuch penalty or fum of moiey, and 

charges deduded. See Commitment , County-ratei Juftices 

of peace. ' * f 

Penalty on conftables taking money to eilufe from 
quartering foldiers, 4 Geo . 3. c. 3. fe£l. 26 £1 66.-—- 
High conftable to obey the orders of the courtfto be held 
in purfuance of 31 Geo. t. c. 17. ft*- 11.—f one to be 
.conftables who are fixty-three or upwards, #31 Geo. 2. 

V. 17./A&. 13 * /* 
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Conftables of London, (which city is divided into twen¬ 
ty-fix wards, and every ward into the like number of pre- 
cinds; in each whereof is a conftable), arc nominated by 
the inhabitants of each preemd on St, Thomas* % day, and 
confirmed, or orherwife, at the court of wardmote; and 
after they are confirmed, they are fworn in tneir oilices at 
a court of aldermen, on the next Monday after twelfth 
day. The fubftance of their oath is, to kee t < the King's 
peace to the utmoft of their power; to am-it all layers, 
rioters, and fucl^as make contelh to the breath of the 
peace, and carry them to the houfe of correction or 
compter of one of the JherifFs; and in cafe of rciiihnce, 
to make outcry on them, and purfue them from lireet to 
ftreet; and from ward to ward; till they are arrefted : to 
fearch for common nufances, in their rcipettivc wards, 
being required by fcavengers, tsfe. and upon requdi to 
affift the beadle and raker in colleding their fabrics and 
quarterage; to prefent to the Lord Mayor and minions 
of the city, defaults relating to the ordinances of the cuy; 
to certify once a month into the mayor's court, the 
names and furnames of all freemen deceafed; and alio 
of the children of fuch freemen, being orphans: and by 
the articles of the wardmote inqueft, conftables are to cer¬ 
tify the names, furnames, place of dwelling, poifdiion 
and trade of every perfon, who (hall newly come to in¬ 
habit in their precinCto, and to keep a roll thereof; in aider 
to which, they are to make inquiry at kuft once a month 
into what perfons are come to lodge and (ojoui n there; 
and if they find by their own confelfion:,, or the record of 
the aldermens books, that fuch new comers are ejected 
from any other ward for bad living, or any mifdcmeanor, 
and refufe to find furcties for their good behaviour, ward¬ 
ing is to be given to them and their landlords, that they 
depart; and on refufal, they may be imprifoned, and the 
landlords fined a year's rent agreed for by fuch new 
comers. Caltb. Rep. 129, 138. 

Conftables of London, in each ward, are to attend the 
watch by turns, and go the rounds ; and with the beadles 
every night are to warn fuch perfons as are to ferve upon 
the watch in their feveral precin&s ; and if they refufe to 
appear, the conftable may hire others in their ltead, and 
they (hall pay him according to the cuftom of the city : 
but the common council appoint the watchmen. Watch¬ 
men are to apprehend night walkers, vagabonds, perfons 
going armed, fcfc. and may arreft ftrangers in the night, 
and carry them before the conitabie to be examined, and 
finding caufe of fufpicion fecure them till the morning; 
and whether they are horfemen or footmen, or drivers of 
carriages, or perfons that carry burde ns, the watch may 
(lay them till the morning, unlefs they can render a good 
account of themfclves, their company, and carriage, fcfc. 
and conftables, CsV. are to be aiding and a/lifting to the 
watch; and the watchmen are to obey their orders, in 
conveying offenders to the compter, which is the common 
prifon for offenders for the breach of the peace, till they 
are examined, and punifhed by the Lord Mayor, &c. 
But conftables ought to be careful whom they fend to the 
compter, for fear of aftion for falfe imprifonment; pro- 
fecutiou for damages, &c. • 

If any will not obey the arreft of the watch, they may 
make hue and cry after them ; and for fuch arreft of a 
ftranger, (efpecially one fufpefted), none is liable to pu- 
nilhment. Dalt. 240. The court of common council 
are to meet the firft of OEtober yearly, and order a proper 
number of watchmen, beadles and nightly conftables for 
the city of London and liberties, and determine fums to be 
levied to bear the charge thereof upon each ward ; and 
for railing money, the aldermen and common-council- 
men of wards, (hall make a rate and afleftment upon the 
inhabitants, leviable by diftrefs; and (ball appoint their 
wafehmen, fet down in writing their ftands a.,d number 
of roumjls, and make orders for regulating the watch, 
Conftables to keep watch and ward, from the 10th 
of Sept, to the loth of March* from nine in rhe evening, 
till (even the next morning, and from 10th of March 
to 10th of September, from ten in the evening 'ill five next 
morning. The conftables (hall ufe their belt endeavours, 
for preventing fires, robberies and diforders, and arreft 
malefactors; and go twice or oftener about their wards, 
in every night; and the watchmen are to apprehend all 

Lll fuf- 
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fufyc&ed pcrfons, fcsiV. and deliver them to the cooftallc 
of the night, who lhall carry them before a juftice of 
peace; conftables milbehaving thcmlelves, to forfeit 20 s. 
and the Lord Mayor, «r two juftices for the city, may hear 
and determine offences, and levy penalties by diftrefs and 
l’ale of goods, £*ff, St at. 10 Geo. 2. c. 22 . 

Conftables are to certify to the Lord Mayor, and com¬ 
mon council of the city, the names of all fuch pcrfons as 
lhall interrupt them in the difeharge of their offices: and 
a conftable of London has power to execute warrants, C 3 V. 
throughout the whole city, upon occafnn. Such as are 
chofen into the office are obliged to place the King's arms, 
and the aims of the city over their doors; and if they 
refidc in alleys, at the end of fuch alleys, towards the 
ftreets, to fignify that a conftable lives there, and that 
they may be the more ealily found when wanted. See 
Comp. Parijb Officer, 6 Edit. p. 7 , 8 , C?V. 

Coilfttlt, (hat.) Is the name of a certificate, which the 
clerk of the pipe, and auditors of the Exchequer, make at 
the requeft of any perfon who intends 10 plead or move 
in that court, for the difeharge of anything; and the 
efl’ed of it, is the certifying what docs conflare upon re¬ 
cord, touching the matter in qu eft ion. 3^4 Ed. 6. 
c. 4. and 13 FJiz.. c. 6. A conflict is held to be fuperior 
10 an ordinary certificate, becaule it contains nothing but 
what is evident on record. And the exemplification un¬ 
der the great fcal, of the inrolmcnt of any letters patent, 
is called a conftat. Co. Litt. 225. 

Coilftruftitoc Crcafou. The St at. 25 Ed. 3. c. 2. was 
made to define treajbn , and prevent the fubjeil from be¬ 
ing condemned for conjhuth vc treafon. See Ehuk. Com. 

4/'. 75, 7 6 > s 5 » &<• 

Coufuetuttmarzus, A ritual or book, containing the 
rites and forms of divine offices, or the cuftoms of abbeys 
and monafterics : ’tis mentioned in Brcmpton. 

ConfUCtUtunliHlS &ertol'crfe, h a writ of right clofc, 
which lies again ft the tenant that deforceth his lord of the 
rent or fervice due to him. Reg. Orig. 159. F. N. B. 1 51. 
When the writ is brought by the party in the right only, 
he fha!l count of the feilin of his anceftor, and the writ 
be in the dehet ; but when he counts of his own fciiin, 
then the writ L in the debet & folet, &c. And if the 
party lay in the writ ut in redditibus & arreragiis , thefc 
words prove that the demandant himfelf was let led of the 
ferviccs ; and then if he count in fuch writ of feilin of his 
anceftors, and not of his own feilin, the writ lhall abate: 
lb that if he will bring a writ of cuftoms and fervices of 
the feifin of his anceftors, he ought to leave thefc words 
ut in redditibus, Cfc. out of the writ. Where a perfon 
brings a writ of cuftoms and ferviccs againft any tenant, 
and by count demands homage, the writ ought to make 
fpecial mention thereof; as ut in homagio, &c. or the writ 
Avail abate. New Nat. Brew. 338. If this writ be 
brought againft tenant lb; iife, where the remainder is 
over in lee, there the tenant may pray in aid of him 
in the remainder, EsV. $ 

Conlltl, (Lat.) In our law books fignifies an earl. 
Bract, lib . 1. c. 8. tells us, that as comes is derived from 
< omiiatu, fo con;ui is derived from confulendo ; and in the 
laws of Edward the ConfeJJem, mention is made of viceco- 
viiiss and virccsnfu/rs. Blount. Confuls among the Ro¬ 
mans, were chief officers, of which two were yearly 
cholcu, ro govern the city of Rome : but this govern¬ 
ment of Rome I at> long iince been abrogated. Our Can¬ 
fuls abroad take care of the affairs and interefts of mer¬ 
chants, in foreign kingdoms where they are appointed by 
the King ; as at Ltjbon , dSfV. 

ConCulta Crtltilu, A church full, or provided for, ac¬ 
ceding to Coivd. 

Confuicatfcm, (zonfultatie) L a writ whereby a caufe 
being rem.n’d by prohibition from the ecclcaaftical court, 
to the King's c uut, u relinked thither again ; for if the 
judges of the King's court, upon comparing the libel 
with the fuggwfrion of the part;,, find the fuggeftion falfe, 
or not proved, and therefore the caufc to be wrongfully 
called from the ecdefiafcical court, then upon this conful- 
t at ion or deliberation they decree it lo be returned; where¬ 
upon the writ in this cafe obtained is called a confultation . 
Reg. Orig. 44, i^c. Statute of writ of confutations, 24 
Ed. 1. This writ is in nature of a procedendo ; but pro¬ 


perly a confultation ought not to be granted, but ill 
where a man cannot rtcover at the Common l&w, in* the 
King’s courts. New Nat . Br. 119. Caufes of which the 
eccleliaftical or fpiritual courts have jurifdi&ion, are of 
adminiilrations, admiffions of clerks, adultery, appeals ia 
eccleiiaftical caufes, apoftacy, general baftardy, blalphemy, 
felicitation of ebaftity, dilapidations and church repairs, 
celebration of divine fervice, divorces, fornication, he- 
refy, inceft, inftitution of clerks, marriage rites, oblations, 
obventions, ordinations, commutation of penance, pen- 
fions, procurations, fchifm, fimony, tithes, probate at 
wills, &c. and where a fuit is in the ecclefiaftical fcourt, 
for any of thefc caufes, or the like, and not mixed with 
any temporal thing; if a fuggellion is made for a prohi¬ 
bition, a confultation lhall be awarded. 5 Rep. 9. To 
move for a prohibition in another court, after motion in 
the Chancery, &c. on the fame libel which is granted, is 
merely vexatious, for which a conjugation lhall be had. 
Cro. Eliz. 277. Where a confultation is granted upon the 
right of the thing in quclHon, there a new prohibition 
lhall never be granted on the lame libel; but where 
granted upon any default of the prohibition, in form, 
there a prohibition may be granted upon the fame libel 
again. 1 Nelf. A hr. 485. A confultation mull be pursu¬ 
ant to the libel, £s\. Vide Prohibition, bee Black. Com . 

3 y * 1 H* 

Contempt, (contempts) Is a difobedience to the rules 
and orders of a court, which hath power to punilh luch 
offence; and one may be imprisoned for a contempt done 
j in court; but not for a contempt out of court, or a private 
d ule. Cro. Eliz. 689. Attachment alfo lies againllone 
for contempt to the court, to bring in the offender to an- 
Iwcr on interrogatcrie.*, £sV. and if he cannot acquit 
himfelf, he lhall be fined, 1 Lill. 30$. If alheriff, be¬ 
ing required to return a writ directed to him, doth not 
return the writ, it is a contempt; and this word is ufed 
for a kind of mildemeanor, by doing what one is forbid¬ 
den; or not do ng wnai he is commanded. 12 Rep. 36. 
And as this is fometimes a greater, and fometimes a Idler 
offence; fo it is puj.ilhed with greater or lels punilhment, 
by fine, and fometimes imprifonment. Dyer 128, 177. 

1 Bulfl. 85. Sec Attachment. See Black. Com. 4 V . 280. 

An attachment of contempt ma^iffMf^^ainft a bi- 
Ihop, or other peer: but for nqj*-fe turning a7frH l| 'sfBtfi p 
de bonis ecclefaflicis, it is proper to move again it the 
chancellor, commilfary, or official. Rex v. Bijbop of St. 
Afaph, Wtlf. par. I. p. 332. 

One committed for a contempt of the Houfe of Com¬ 
mons cannot be bailed by the court of King's Bench , 
the Honourable Alexander Murray's cafe, ib. p. 299, 
300. 

It is a contempt to inftitute a fuit fi&itioully, though 
the demand L leal, either to hurt any perfon, or to get 
the opinion of the court. Coxe and Phillips. Rep. Temp . 
Hardw. per Annaly, 237, 239. > 

Contentment, (contentmentum ) Is faid to fignify a man’s 
countenance or credit, which he hath together with, and 
by rcafon of, his freehold ; in which fenfe, it is ufed in the 
ilatutc of 1 Ed. 3«-*and other llatutes : and Spclman in his 
Glojfary frys, Contenementum eft afimatio Gf conditions 
forma, qua quis in re pub. fubftftit. But contcnement is more 
properly that, which is neceflary for the lupport and main¬ 
tenance of men, agreeable to their feveral qualities, or 
Hates of life: and lccms to.be freehold land, which lieth 
to a man’s tenement, or dwelling-houfe, that is in his own 
occupation. For by Magna Charta, cap . 14. it is enabled, 
that a freeman (hall not be amerced, but jecundum tnagni - 
tudinem deli At, falvo ftbi contcnement© fuo ; IA mercator 
eodem tnodotfabva merchandifa ; Cff nllanus falvo wainagio ; 
that is, As/Slanvil tells us, he Ihould be amerced, fecundum 
quant itattf t feodorum Juorum & fecundum facilitates, ne 
nimis gravari inde vidcantur vtl J'uum COnteh^enna^ 
amittere. I Lib. 9. c. 8. 

Contintent ILegacp, If a contingent legacy be left to 
any one; Its, when he attains, or if he attains the age of 
twenty#on*' ( and he dies before that time; it i*a tapfed 
legacy. Z>L 59. 1 Ey. Caf Abr. 295. But a legacy 

to one, to l' paid when he attains the age of twenty-one 
years, is a ylted legacy, an intereft which commences in 
prafenti, although it be Jhhendum in future s and if the 
\ legatee 
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Vgatee dies before that age, his representatives lhall re¬ 
ceive it out of the teftator’s perfonal eftate, at the fame 
time it would have become payable, in cafe the legatee 
had lived. Black. Com. i V. 513. 

C0tltfng?tit l&cmain&cr. Contingent or executory re¬ 
mainders (whereby no prefent int^reft pafles) are where 
the cftate in remainder is limited to take effett, either to 
sl dubious and uncertain per/on, or upon a dubious and 
uncertain event ; fo that the particular eftate may chance 
to be determined, and the remainder never take effect. 

3 Rep. so. Black, Com. 2 V. 169. And fee 10 Rep. 
« 5 -* 

Contingent life. Is a ufc limited in a conveyance of 
land, which may, or may not happen to'veft, according to 
the contingency expreffed in the limitation of fuch ufe: a 
uft in contingency is fuch which by poffibility may happen 
in pofleflion, reverfion or remainder. 1 Ref . 121. A 
remainder contingent is faid to be an eftate vefted ; but on 
fuch remainder m executory devifes, the eftate defeends 
till the contingency happens, and nothing is vefted till then. 

K Vent, 189. 

Continual Claim, Is a claim made from time to 
time, within every year and day, to land, or other thing, 
which in fome rerpcdl we cannot attain without danger: 
as if a perfon be difleifed of land, into which, though he 
hath a right of entry, he dare not enter for fear of beating, 
fcjfr. it behoves him to hold on his right of entry at his belt 
opportunity, by approaching as near it as he can, once a 
year, as long as he lives, and to fave the right of entry to 
his heir, hit, lib, 3. r. 7. Continual claim is where it 
is made, and repeated yearly, fo as to be within a year and 
a day before the death of him that hath the lands ; and 
if after he dies feifed, fo that his heir is in by difeent, yet 
he that makes the claim may enter, Uc. but if no claim be 
made, then the entry of the perfon difleifed, is taken 
away. 32 //. 8. cap, 33. Though by the ftatute the 
difleifor is to have peaceable pofleflion for live years, with¬ 
out entry or continual claim, for a difeent on his death, to 
take away the entry of the diffeifee, or his heir $ after the 
five years, the diffeifee is to make continual claim, as 
before the ftatute: the feoffee of a difleifor, abators, 
CJ>. are out of the ftatute. As to this claim , though the 
tena nt year and day, and it be but once 

kA . preljh** the entry of him that maketh it: 

" and if the anceftor claim, and the difleifor die, and then 
the anceftor dieth, now his heir may enter : but if an an¬ 
ceftor or prcdeccifor make a continual claim, and dieth, and 
the fon or fucceflbr make no continual claim, and within 
the year and day after the claim made by the anceftor, the 
diffeifor dies; this lhall take away the entry of the fon or 
' fucceflbr, for the difeent was caft in his time. . Co. Lit. 
250, 251. If there be tenant for life, remainder for 
life, the remainder in fee, and the tenant for life alien 
in fee.: if he in remainder for life maketh continual 
claim , before the dying feifed of the alienee, and after the 
alienee die feifed, and after that the remainder-man for life 
dieth before any entry made by him : in this cafe he in 
remainder in fee (hall have benefit by the claim of tenant 
for life, and he may enter upon the heir of the alienee, t? V. 
Lit. Sea. 416. This claim lhall not avoid a difeent, 
unlefs it be made by him that hath title to enter, and in 
whole life the dying feifed was: and fo it is for the con¬ 
tinual claim of a tenant for life, to give him in remainder 
advantage, except the differ, &c. die in the life-time of 
tenant for life. Co* Lit.* 250. See Black. Com. 2 V. 
316. 3 F. 175. 

Continuance, Is the contiuning of a caufe in court, 
by an entry upon the records there for that purpofe. There 
, is a continuance of the afjife, f. And continuance of a 
writ or aaien is from one term to another\in cafe where 
the Iheriff hath not returned a former writ, ifced out in the 
Fitch. 262. Continuances atlL eflbins are 
amendable upon the roll, at any time befot judgment: 
they are the a&$ of the court, and it Common taw they 
may amend their own adto before judgment though in an¬ 
other term; but their judgments arc onlw amendable in 
the fame term wherein they are given. 3 3 v. 431. Upon 
an original, a term or two or three t trim may be mefne 
between the teftc and the return; and thjf lhall be a good 
continuancei for the defendant is not at rty prejudice by it, 


and the plaintiff may give a day to the defendant beyond 
the common day if he will: but a continuance by capias 
ought to be made from term to term, and there cannot be 
any mefne term, becaufe the defendant ought not to flay 
fo long in prifon. 2 Danv. Abr. 150. If a man recovers 
upon demurrer, or by default, ts'e. and a writ of inquiry 
of damages is awarded, there ought to be continuances 
between the firft and fecond judgment, otherwife it will be 
a difcontinuance ; for thfc firft is but an award, and not 
compleat till the fecond judgment upon the return of the 
writ of inquiryeof damages. Ibid. 153. If the plaintiff 
be nonfuit, by which the defendant is to recover colls ; if 
the plaintiff will not enter his continuances , on purpofe to 
fave the cofts, the defendant (hall be fuffered to enter them. 
Cro. Jac. 316, 317. The courfe of the court of King's 
Bench is to enter no continuance upon the roll, till after 
iflue or demurrer, and then to enter the continuance of all 
upon the back, before judgment: and if it is not entered, 
it is error. Trim. 16 Jac. B. R. Vide Difcontinuance. 

Contimumho, Is a word ufed in a fpecial declaration 
of trefpafs, when the plaintiff would recover damages for 
feveral trefpafles in the fame afticn : and to avoid multi¬ 
plicity of fuits, a man may in one a&ion of trefpafs re¬ 
cover damages for many trefpafles, laying the firft to be 
done with a continuando to the whole time, in which the 
reft of the trefpafles were done; which is in this form, 
Continuando iranfgrefftoncm fradi&am, lifc. a pra ditto die , 
iffc. ufque talm diem , including the laft trefpafs. Terms 
de Ley. In trefpafs with a continuando of divers things, 
though of fome of thofe things there could be no 
continuando; yet it lhall be good for thofe things for 
which the continuando could be, and not for the others: 
but if the continuando had been particularly of fuch tilings 
whereof a continuando could not be, then it had been naught. 

3 Lev. 94. Every day’s trelpals is faid to be a feveral 
trelpafs; though a continuando may not be of men’s con¬ 
tinuing a trefpafs day and night, for fome time together; 
for mankind muil take fome,reft: where cattle do trefpafs 
upon ground, they arc continually trefpafling night and 
day, and therefore the continuando in that cafe is good. 

1 till. Abr. 307. Trefpafs for breaking an houfc with a 
continuando, is good; and until a re-entry is made, the 
continuation of the pofleflion, is a continuing of the tref¬ 
pafs. Lut‘iv. I * j 2. 

Contraband <E>OOD0, (from contra, and theltal. bando, 
an cdi& or proclamation) Are thofe which are prohibited 
by a£l of parliament, or the King's proclamation to be 
imported into, or exported out of this into any other na¬ 
tion : as during the late war with France, French wines, 
isc. were prohibited by ftatute to be imported here from 
thence: and wool, t$c. is not to be exported from hence 
to other kingdoms. St at. 27 E. 3. c. 3. 13 IA 14 Car . 

2. 7^8 W. 3. &c. 

Conmttufato?, A criminal, or one profccuted for a 
crime : this word is mentioned in Leg. H. 1. cap. 61. 

Contrast, (contratiu*) Is a covenant or agreement 
between two or more perfons, with a lawful conflderation or 
caufe. Weft. Syrnb . part 1. As if a man fells his horfe 
or other thing to another, for a fum of money ; or cove¬ 
nants, in conflderation <ff 20/. to make him a leafe of a 
farm, (Sfr. thefe are good contraBs, becaufe there is a 
quid pro quo, or one thing for another : but if a perfon 
make promife to me, that I lhall have 20 s. and that he 
will be debtor to me therefore, and after I demand the 20 s. 
and he will not give it me, yet I lhall never have any action 
to recover this 20/. becaufe this promife was no contrast, 
but a bare promife, or nudum faBum ; though if any thing 
were given for the 20 s. if it were but to the value of a 
penny, then it had been a good contrast. Every contrast 
doth imply in itfclf an ajjumpfit in law, to perform the 
fame ; for a contraB would be to no purpofe, if there were 
no means to enforce the performance thereof. 1 hill. Abr. 
308. Where an aftion is brought upon a contrast, and 
the plaintiff mi flakes the fum agreed upon, lie will fail in 
his adlion : but if he brings his adtion on the promife in 
law, which arifes from the debt, there, although he mif- 
takes the fum, he lhall recover. Ahyn 29. Affumpft in 
deed muft be fully proved. Gilh. Law of Evid. 193. 
AJfumpftt in law, proof of any part good, lb. 172. See 
Gilb. Lavs of Evidence, 204, 205, 2 Vent. 154. 

J There 
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'f here is a diverfity where a day of payment is limited 
on a contrait, and wliere not; for where it is limited, the 
contrail is good prefently, and an aftion lies upon it, 
without payment; but in the other not : If a man buys 
20 yards of cloth, tir/the contrail is void, if he do not 
pay the money prefently; but if day of payment be given, 
there the one may have an aftion for the money, and the 
other trover for the cloth. Dyer 30, 293* Where a Idler 
fays to a buyer, he will fell his horfe tor fo much, and the 
buyer fays he will give it; if he prefently tell out t ie 
monev it is a contrail; but if he do not it is no contra 
Nov*s'Max, 87. Nob, 41. The property of anything 
fold is in the buyer immediately by the uni rail ; though 
regularly it mult be delivered to the buyer, before the feller 
can bring his action for Lhe money. Noy 88. If one con¬ 
tract to buy a horfe or other thing of me, and no money 
is paid, or camel! given, nor day let for payment thereof, 
nor rhe thing delivered; in thefc cafes, no aftion will lie 
for the money, or the thing fold, but it may be fold to 
another. Plowd. 128, 309. 

All contrails arc to be certain, perfect, and complcat : 
For an agreement to give fo much for a thing as it mall 
be reafonably worth, is void for incertainty ; fo a promile 
to pay money in a lhort time, tsc. or to give fo much, 
if he likes the thing when he fees it. Dyer 91. I Buljt. 
52. But if I contrail with another to give him 10L for 
fuch a thing, if I like it on feeing the fame; this bargain 
is laid to be perfeft at my plcafure: Though I may not 
take the thing before I have paid the money ; if I do, the 
feller may have trefpafa againft me ; and if he fell it to 
another, I may bring an action of the cafe again It him. 
% 104. If a contrail be to have for cattle fold 10 /.. If 
the buyer do a certain thing, or elfe to have 20/. it is a 
^ood fbntrail, and certain enough : And if I agree with a 
uerfon to give him fo much for his horfe, as J. S. fliall 
udge him to be worth, when he hath judged it, the con- 
rail is compleat, and an aftion will lie on it; and the 
juyer ihall have a reafonable time to demand the judg- 
nent of J. S. But if he dies before his judgment is given, 
he eeutraij is determined. Perk. Se#. 112, 114. Sbef. 
Sir. 294. . , . 

In contra#!, the time is to be regarded, in and trom 
which the contra# is made: The words ihall be taken in 
.he common and ufual fenfe, as tbey are taken in that 
place where fpoken ; and the law doth not fo much look 
upon the form of words, as on the fubftance and mind of 
life parties therein. 5 Ref. 83. 1 Buljl. 175. A con- 

•rael for goods may be made as well by word of mouth, 
as by deed in writing; and where it is in writing only, 
not fealed and delivered, it is all one as by word. But 
if the centra# be by writing fealed and delivered, and fo 
turned into a deed; then it is of another nature, and m 
this cafe generally theaftionor the verbal contra# is gone, 
and fome other aftion lies for breach thereof. PltnuJ. 
130,309. Dyer go. Centra#!, not to be performed m a 
year, are to be in writing, figned by the party, &c. or 
ao aftion may be brought on them : But if no day is fet, 
or the time is uncertain, they may be good without it. 
Sint. 29 Car . 2. r. 3. And by the fame ftatute, no uc»- 
trail for the fale of goods for 10/. or upwards, Ihall be 
good, unlefs the buyer receive part of the goods fold ; or 
reives fomething in earned to bind the contrail ; or fome 
note thereof be made in writing, figned by the perfon 
charged with the contrail , &c. If two perfons come to a 
draper, and one fays, let this man have (6 much cloth, 
and I will pay you; there the fale is to the undertaker 
only, though the delivery is to another by his appoint¬ 
ment : But if a contrail be made with A. B . and the ven¬ 
dor fcruples to let the goods go without money, and C. 
J). comes to him and defires him to let A. B> have the 
goods, and undertakes that he fhitl pay him for them, 
that will be a promife within the ftatute 29 Car . 2. c . 3. 

ought to be in writing. Mod, Caf, 249. A contrail 
made and entered into upon good confidcration, may for 
good confiderations be diffolved. Bee Agreement and Sale, 
Ufurious Contrails t vide Ufury, 

ConttafafHon, (Contrafailio) A counterfeiting; as 
contrafaftio JtgilU Regis, counterfeiting the King’s feal. 
Blount. 


Contra foitttattt Collatlcnte, Is a writ that lay wl^ 
a man had given lands in perpetual alms, tO f any Ufa 
houfes of religion, as to an abbot and convent, or to the 
warden or mailer of any hoipital and his convent, to find 
certain poor men with neceffaries, and do divine fcrvicc> 

Cfc. If they aliened the land, to the dilherifon of the 
houfe and church, then the donor, or his heirs, fliould 
bring this writ to recover the lands. It was had againft 
the abbot, or his fucceffor; not againft the alienee, though 
he were tenant of the land : And was founded upon the 
ftatute of Wejl . 2. c. 1. Reg. Orig. 238. F. N. B. 

210. * 

Contra fojmaro JFccffcimentf, A writ that lies for the 
heir of a tenant enfeoffed of certain lands or tenements, 
by charter of feoffment from a lord to make certain fer- 
vices and fuits to his court, who is afterwards diilrained 
for more fervices than arc mentioned in the charter. Reg. 
Orig. 176. Old Nat. Br. 162. 

contra fQfmam £>tatutl, Is the ufual condufion of 
every indiftment, £5 c . laid on an offence created by fta¬ 
tute. 

If one Jlatute be relative to another , where the former 
makes the offence, the latter adds a penalty , as the ft at u tea 
of 1 kA 23 Bli%. the indiftment ought to conclude contra 
formam Jlatuforum. 2 Hale's PI. C. 173 * C0 P‘ 2 4* cite* 

PaJch. 42 Eliz. B. R. Croke, n. 6. Dinghy v. Moore. 

Where there are federal fatutes , and it does not appear 
on which the information is rounded, the concluding contra 
forworn Jlatuti is ill. Cro. J. 142. pi. 19. Mich. 4 Jac. 

B. R. Broughton v. Moore, cites as is adjudged in the 
calc of Talbot & aV. 

Where one ail makes the offence, and another gives the 
penalty , an information muft be contra formam jiatuiorum, 
and cited 33 Elite. Talbot \. Sheldon , who wasindifted 
for recu fancy contra formam fatuti, 23 Ehz. c. 1. and the 
judgment whs reverted becaufe the penalty was demanded; 
for the 10 Ehz. made the offence, and the 23d gave the 
penalty ; but if the information be for the offence only, 
it had been good; per Coke. Ow, 135. Trin. 9 Jac. 

See 5 yin. Abr. 552—556. 

Contramantmtio l&laciri, Signifies a refpiting or giving 
a defendant further time to anfwer; or a countermand of 
what was formerly ordered. Leg. H. 

Cftturamanlmtum, Is faid to be gJgwnu excun^uhask^ 
the defendant in a fuit by attorney allcdgcth for himfelf, 
to ihew that the plaintiff hath no caufe of complaint. 
BLunt. 

Cotltrapofttio, A plea or anfwer.- Si quit in placets 

per jtcjlitiam pofito ftti *vclJuorum caufam injuftis conterminal 
tiambus <vel contrapofitionibus differciet, hanc perdat . Leg. 
Hen. 1. c. 34. 

Contrarieties. In the reign of King Edw. 2. Thomas 
Earl of Lamafier taking part with the Barons againft the 
King, it was not thought fit, in refpeft of their great 
power, to call them rebels or traitors, but contrarients: 

And hence we have a record of thofe times, called Rotulum 
Contrarientium. 

Contratenert, To with-hold. Si quis dtcimas contra- 
tencat. Leg. Alfredi apud Brampton , c. 9. 

Contribute^, Contribunales , kindred or coufins. Lamb. 

P<*g* 75* 

Contribution, (Contribute) Is where every one pays 
his ftia re, or contributes his part to any thing. One par¬ 
cener fliall have contribution againft another; one heir have 
contribution againft another nef|J in equal degree: And 
one purchafcr have contribution againft another. Alio co- 
nufors in a ftatute fliall be equally charged, and not one of 
them folely extended. 3 Ref. 12, 13, On a fta¬ 
tutc or recognisance, there is a contribution and ftay tiU 
the full age of tJb heir, t$c. and this doth extend to the 
leffee for life, of years of. the coniifor, who has part of 
the land liable!and the heir within age the refidue s Mo r 
the land of eve# one of thrih ought to be charged equals 
ly, becaufe theYholeis liable to the judgment; and this 
cannot be, if daring the nonage, the burden ihall fall 
upon one only. Cent. 36. If lands are mortgaged, 
and then devifed h one perfon for life, with remainder to 
another; both demfees mail make contribution to payment 
of the mcrtgage-Aney. Chan. Caf. 224, 271. gWhcre 
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goods are eaft into the fea, for the fafe-guard of a fhip, 
another goods, aboard in gtempeft; there is a contri¬ 
bution among merchants, towards the lofs of the owners. 
32 H. 8. c. 14. And where a robbery is committed on 
the highway, and damages are recovered againft one or a 
few perfons, in altion againft the hundred, the reft of the 
inhabitants fhall make contribution to the fame. 27 EUx. 

€. I3. 

Contribution* famittm, Is a writ that lieth where 
there are tenants in common, that are bound to do one 
thing, and one is put to the whole burden $ or who jointly 
hold a mill fro indivifo , and take the profits equally, and 
the mill falling into decay, one of them will not repair 
the mill; now the other fhall have a writ to compel him 
to contribute to the reparations. And if there be three co¬ 
parceners of land, that owe fuit to the Lord's court, and 
the eldeft performs the whole; then may Ihe have this writ 
to compel the other to make their contribution. So 
where one fuit is required for land, and that land being 
fold to divers perfons, fuit is demanded of them all, or 
fbme of them by diftrefs, as entirely as if all the land were 
ftili in one. Reg. Orig. 175. F. N. B. 162. 

Controller, (Fr» Contrerolleur , Lat. Contrarolulator) Is 
an ovtrfeer or officer relating to public accounts, ifc. 
And we have divers officers of this name 5 as controller of 
the King's Houjhold ; of the Navy ; of the Onflows ; of the 
Excije ; of the Mint, And in our courts, there is 
the controller of the Hamper ; of the Pipe , and of* the Tell , 
£5>. The office of Controller of the Houjhold is to control 
the accounts of the Green Cloth; and he fits with the Lord 
Steward and other Officers in the counting-houfe, for 
daily taking the accounts of all expences of the houfhold. 
The Comptroller of the Navy controls the payment of wages ; 
examines and audits accounts; and inquires into rates of 
ftores for fhippingj €sV. Controllers of the Cuftoms and Ex¬ 
cije, their office is to control the accounts of thofe reve¬ 
nues : And the Controller of ihe Mint controls the pay¬ 
ment of wages', and accounts relating to the fame. Con¬ 
troller of the Hamper is an officer in the Chancery attending 
the Lord Chancellor daily in term-time; and upon feal 
days; whole office is to take all things fealed from the 
Clerk of the Hamper, inclofed in bags of leather, and to 
note the juft number and effeft of all things fo received; 
and enter the fame in a book, with all the duties apper- 
taihip^^ 1 » and other officers for the fame.. 

^Controller of the i tpe is an officer of the Exchequer, 
who writes out fummons twice every year to the IherifFs to 
]eVy the farms and debts of the Pipe ; and keeps a con- 
trolment of the Pipe, b r. Controller of the Pell is alfo an 
officer of the Exchequer; of which fort there are two, who 
are the Chamberlains clerks, that do or fhould keep a con- 
trolment of the Pell* of receipts and goings out i And this 
officer was originally fuch as took notes of other officers 
accounts or receipts, to the intent to difeover if they dealt 
amifa, and was ordained for the Prince's better fecurity. 
Fleta, lib . 1. cap. 18. St at. iz Ed. 3. cap. 3. This laft 
feems to be the original ufe and defign of all Controllers. 

Controller, (Controuveur) Signifies in our law one 
that of his own head devifes or invents falfe news. 2 
Infl . 227. 

CouUemiVle, (ft.) Agreeable. St at. 27 Ed. 3. t. 21. 
See Covtnable. • < 

Convenient, (Conveniens) Of the ufe of this word, the 
Lord Coke in his inftitute fays,— Non folum quod licet fed 
quod eft conveniens eft conftdcrandum, nihil quod eft incon- 
veftiens eft lie hum . 1 Inft* 66* 

Convent, {Conventus) Signifies the fraternity of an ab¬ 
bey or priory; as focietas doth the number of fellows in a 
college. Bra#, lib. 2. c. 35. 

Conventicle, {Conventiculum) A private aflembly or 
meeting for the exercife of religion; firft attributed in 
difgrace to the meetings of WicklTff in this\ation, above 
two hundred years fince: and now applied go the illegal 
• «*9tttf0ungs of the Nonconformifls ; It is menloned in the 
ftatutes *2 4. e. 15. I H. 6. c. 3. aid 16 Car. 2. 

c. 4. which ftatute was made to preveiw and fopprefs 
conventicles : And by 22 Car . 2. cap. I; I It is cna&ed, 
that if any, perfons of the age of ftxtecnf years, fubjefts 
of this kingdom, fhall be prefent at any cfnventicle, where 
there are five or more aflembltd, they CM] be fined 5 s. 


for the firftoffence, and 10/. for the fecund; and perfons 
preaching incur a penalty of 20 1 . Alfo faltering a meet¬ 
ing'to be held in a houfe, &c. is liable to 20 /. penalty. 
Juftices of peace have power to enter fuch houfes, and 
feize perfons affembled, &c. And if they negteft their 
duty, they fhall forfeit tool. Andfif anyconftable, &c. 
know of fuch meetings, and do not inform a juftice of 
peace, or chief magiftrate, he fhall forfeit 5 /. But the 
\W.fKM. c. 18. ordains, that proteftant diflenters fhall 
be exempted "from penalties: Though if they meet in a 
houfe, with the doors lock'd, barr'd, or bolted, fuch 
diiTcnters (hall have no benefit from 1 W. & M. Officers 
of the govemmAit, (sc. prefent at any conventicle , at 
which there fhall be ten perfons, if the Royal Family be 
not prayed for in exprefs words, fhall forfeit 40 /. and be 
difabled. St at. 10 Ann. c. 2. See Herefy. 

OLOltVentiO, Is a ,word ufed in ancient law-pleadings, 
for an agreement or covenant: As A. B. qkeritur, teY. 
de C. D. isc. pro eo quod non teneat conventional), &c. 
There is a pleafant record of the court of the manor of Hat - 
field, in Com. Ebor. held Anno xi Ed. 3. which runs thus: 
Robertas fe. qui obtulit fe verfus Johannem J. de eo quod 
non teneat conventiotiem inter eos fa Bam , W unde queritur , 
quod certo die & anno apud, &c. convenit inter pradiBum 
Robertum Johannem, quod pradiBus Johannes vendi- 
dit pradiBo Roberto diabolum ligatum in quodam ligamins 
fro iii d. ob , & pradiBus Robertas tradidit pi a'diSto Johan- 
ni quoddam obolum carles (i. e. earneft-money) per quod 
proprietas diBi Diaboli r ommoratur in perjona diBi Robert! 
ad habend. deliherationem diBi Diaboli, infra quartam ditto 
prox. fequent . Ad quam diem idem Roberius venq adpra- 
fatum Johannem, & petit deliberations# diBi Diaboli, fe - 
cundum conventionem inter eosfaBam Johannes pra- 
diBuM DiabOlum deliberate whit , nec adhuc vult, l$c. ad 
grave dampnum ipftus Robert! lx. fol. Et inis producit 
J'eBatn, &e. Et pradiBus Johannes venit , tDc. Et non 
dedicit conventionem pradiBam. Et quia vtdetur curia 
quod tale placitum non jacet inter Cbriftiano?, Jdeo partes 
pradiBi adjournantur ufque in infemum , ad audiendum ju+ 
diaim fuum, & utraque pars in Mifericordia, &c. 

CotlVentione, Is a writ that lies for the breach of any 
covehant in writing, whether real or perfonal: And it 
is called a Writ of Covenant. Reg. Orig. 115. F. N. B. 

invention* Is properly where a parliament is afiem- 
bled, but no a£t is p&fl*ed, or bill figned, See Par¬ 
liament. 

Convention parliament. On the abdication ofKing 
fames II. Anno 1689. The aflembly of the dates of the 
kingdom, to take care of their rights and liberties, and 
who fettled King William and Queen Mary on the throne, 
was called the Convention: And the Lords and Commons 
thus convened were declared the two houfes of parliament, 
notwithftanding the want of any writ of fununons, fcfr. 
Stat. 1 W. (A M. 

ConVentU&lf, Are thofe religious men who are united 
together in a convent or religious houfe. Com el. 

Conventual Cburcb» Is a church that confiih of regu¬ 
lar clerks, profeffing fome order of religion ; or of Dean 
I and Chapter, or other focieties of Spiritual Men, ^ 

CottVctfiOn, Is where a perfon finding or having th« 
goods of another in his pOfleflion, converts them to his 
•own ufe, without the confent of the owner; and for 
which the proprietor may maintain an attion of Trover 
and Converfton againft him.—Andrcfufalto rcftorc goods 
is, prima facie , fuffideni evidence of a converfton, tho' 
it does not amoudt to a converfton. 10 Rep. 56. Black 
Com. 3 V. 152. 

ConVerfO0, The Jews here in England were formerly 
called Converfos , becaufe they were converted to the Chris¬ 
tian religion. King Hen. 3. built an hocife for them in 
London , and allowed them a competent provifion or fob- 
ftftence for their lives; and this houfe was called Domus 
Converforum. But by reafoil of the vaft cxpcnces of the 
war!, and the incrcafe of thole converts, they became a 
burden to the crown ; fo that they were placed in abbeys 
and monafteries for their tiippori and maintenance. And 
the Jews being afterwards banifhed. King Ed. 3. in the 
51ft year of'his reign, gave this houfe which had been, 
ufed fof the converted Jews, for the keeping of the Rolls* 
M n\ m M 
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and it h faid to be the fame which is at this time enjoyed 
by the Mailer of the Roils. Mount. 

vtfonfceyancc.ls a deed which paffes land from one man 
to another. Conwyanct by JUfi'ment, and livery, was the 
general co» veyancf at common law ; and if there was a 
tenant in poifelfion, tb that livery could not be made, 
then was the tevcrlion granted, and the tenant always at¬ 
torned : Alfo upon the fame rcafon, a leafe. and r cl raff 
was held to be a good conveyance, to p afs an eft ate ; but 
the lefiee was to be in actual poficllion, before the rckafe. 
But the leafe is now confidcred as operating fo as to give 
the pofleilion, which it does in point of law. By the 
common law, when an eftate did not p<ls by feoffment, 
the vendor made a leafe for years, and the leffec actually 
entered; and the leflor granted the reveriion to another, 
and the leffec attorned : Afterwards, when an inheritance 
was to be granted, then likewife was a leafe for yeais du¬ 
ally nude, and the ldfcc entered (as before) and then the 
leflbr releafed to him : But after the jlatute of vfis, it be¬ 
came an opinion, that if a leafe for years was made upon 
a valuable coniideration, a rckafe might operate upon it 
without an actual entry of the leffec; bccaufc the fia- 
tute did execute the leafe, and raifed an ufe prefcntly to 
leffee: And Serjeant Moor was the firit who praftifed 
this way* 2 Mod. 251, 252. The mod common convey¬ 
ances now in ule are deeds of gift, bargain and Jak , leafe 
and releafe, fines and recoveries, feltlements to ujes , Sc c. A 
fon did give and grant lands to liis mother, and her heirs; 
though this was a defective conveyance at common law, vet 
it was adjudged good by way of ufe, to fupport the inten¬ 
tion of the donor, and th rdoie by tlicfe words an ufe did 
arife to die mother by way of covenant to Hand feifed. 2 
Lev . 225* A feoffment without livery and feijin , will not 
mure as a grant; but where made in confideration of a 
marriage, Ur. it has been adjudged, that it did enure 
as a covenant to ffand feiied to ufes. 2 Lev . 213. 

Tenant in fee, in confideration of marriage, covenanted, 
granted, and agreed all that meffuage to the ufe of hiinfelf 
for life, then to his wife for life, for her jointure, then to 
their firft fon in tail male, Ur. Now by thefe words it 
appeared, that the hulband intended fomc benefit for his 
wife, wherefore the court funplied other words to make 
the conveyance lenfible. i Lut'ju, 782. The words give 
and grant, ‘Sc. are proper for a conveyance at common 
law i but it has been held, that though fome books war¬ 
rant that conveyances Dull operate according to the words,’ 
yet of late the judges have a greater confideration of the 
puffing the eftate, than the manner by which ’tis paffed. 
2 Lutu 1209. A conveyance cannot be fraudulent in part, 
and good as to the rell: Tor if it be fraudulent and void 
in part, it is void in all, and it cannot be divided, x 
Lill. Abr. 311. Fraudulent conveyances to deceive cre¬ 
ditors ; defraud purchasers, Uc. are void, by St at. 50 
Ed. 3. cap. 6. 13 Eliz. cap* 5. 27 Eliz. cap .4. Vide 

Deeds. 

Ccnfciffj ( ConviJlus ) Is he that is found guilty of an 
offence by veididt of a jury. Staund. P. C . 186. Cromp¬ 
ton faith. That conviction is either when a man is out¬ 
lawed, or appeareth and confeffeth, or is found guilty by 
the inquell : And when a ftatute excludes from clergy 
perfons found guilty of felony, Uc. it extends to thole 
who are convicted by confcflit*n. Cramp . Juft. 9. The 
law implies a conviction, before punilhment, though not 
Mentioned in a llatnte : And where any ftatute makes a fe¬ 
cund offence felony, or fubjettto a heavier punilhment than 
the firft, it is always implied that fuchfecond offence ought 
to be committed after a conrjiHion for the firft. t Hawk. 
P. C . 13, 107. Judgment amounts to conviction ; though 
it doth not follow that every one who is convict, is ad¬ 
judged. Ibid. 14. A conviction at the King’s fuit may 
be pleaded to a fuit by an informer, on a penal ftatute; 
beenufe while in force it makes the party liable to the for¬ 
feiture, and no one ought :o be paniihed twice for the 
fame offence: But conviction may not be pleaded to a 
new fuit by the King. Ibid. 18. A per Ion con vi Bed or 
attainted of one felony, may ho profccuted for another, to 
bring acccffaries to puniihmeirt, Uc. Fitz. Ccron. 379. 
On a joint indiflment or information, fome of the de¬ 
fendants may be acquitted, and others convicted. 2 Hawk. 
240. Perfons convicted of felony by vcrJidt, Uc. arc not 
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to be admitted to bail, unlcfs there be (bme fpccial mo- , 
tivefor granting it; as where a man is not the fame per* 
fon, Uc. for bad ought to be before trial, when it ftands 
indifferent whether the party be guilty, or not.' Ibid . 99, 
114. Conviction of felony, and other crimes, difables a 
man to be a juror, witnefs, Uc. By our books, con* 
viction and attainder are often confounded, 

Conbittiou, before jullices of peace. When an aft 
of parliament orders the conviction of offenders by jufiices 
of peace. See. it mu ft be intended after fummons to bring 
them in, that they may have an opportunity of making 
their defence ; and if it be otherwise, the conviction fhali 
be qualhed. Mich. 2 Ann . B. R. Mod. Caf. 41. f 

Coubdt IBccufant, According to the ftatutet. See 
Recufants. 

41 oubtttt'um, Signifies the fame thing among the laity, 
as procuratio doth with the clergy, viz. When the tenant 
by rcafon of his tenure is bound to provide meat and 
drink for his lord once or oftener in the year. Mount. 

Convocation, ( Convocatio ) Is the affembly of all the 
clergy, to conlult of ccclciiailical matters in time of par¬ 
liament : And as there arc two houfes of parliament, fo 
there are two houfes of convocation ; the one called the 
Higher or Upper Houfe , where the arthbilhops and all the 
bilhops fit ievcrally by themfelves; and the other the 
Lower Houfe of Convocation, where all the reft of the 
clergy fit, i. t. All deans and archdeacons, one proctor 
for every chapter, and two prodtors for all the clergy of 
each diocefe, making insthe whole number one hundred 
and fixty-fix perfons. Each convocation houfe hath a pro¬ 
locutor, chofen from among themiejvcs, and that of the 
lower houfe is prefented to the bilhops, Uc. The Arch- 
biffiop of Canterbury is the Prclident of the Convocation , 
and prorogues and diffolves it by mandate from the King. 
The convocation cxercifes jurifdidtion in making of canons, 
with the King’s aflent: For by the Stat. 25 H. 8. c. 19, 
the convocation is not only to be affcmbled by the King’s 
writ; but the canons are to have the royal aifent: They 
have the examining and cenfuring of heretical and fchif- 
matical books, and perfons, Uc. But appeal lies to the 
King in Chancery, or to his delegates. 4 Inft. 322. 2 

Roll. Abr. 225. The clergy called to the convocation, and 
their fervams, Uc. have the fame privileges as members 
of parliament. Stat. 8 H. 6. c. 1. 

Conufeitue of A privilr gz fika * * - m ccl or tow n 

hath to hold pleas. Sec CognifanJr " v. 

W onufiint, (Fr. Connoijant) Knowing or underftand- 
ing: As if the Ion be conufant , and agreed to the feoff* 

! menr, Uc. ( 0. Litt . 159. 

! <1 oopers. Shall make their veffels of fealonable wood, 

and mark them with their own marks, on pain of 31.4 d. 
forfeiture; and the contents of vefiels are appointed to 
be ohferved under like penalty, as the beer barrel fhali 
contain 36 gallons, a kilderkin 18, and firkin 9, Uc. 
j The wardens of the Coopers company in London, with an 
| officer of the mayor, are to fcarch all veffels for ale, beer, 
and foap to be fold there; and to mark them that are 
right, and they may burn thofe that be not fo: And if 
any Cooper , Uc. diminilh a veflel by taking out the head, 
or a ilaff thereof, it fhali be burnt, and the offender for¬ 
feit 3 s. 4 d. Alio Coopers arc to fell their veffels at fuch 
rates as fhalj be ordained by juftices, mayors, Uc. 23 
//. 8. . 4. This laft claufe is repealed by 8 Elisa, cap. 9. 

Coopcrtfo, The head or branches of a tree cut down \ 
though Coopertio Arborum is rather the bark of timber 
trees felled, and the chumpsjtgd broken wood. Covjel. 

Coopertura, A thicket oi*covert of wood. Chart. dt 
Eorefia, cap . 12. 

Coparceners, (Participes) Othcrwife called Parceners, 
arc fuch as have equal portion in the inheritance of an au- 
ceftor; and by law are the iffuc female, which, in de¬ 
fault of heirslAiale* come in equality to the lands of their 
anccflors. JaraB. Jib. 2. cap* 30. Thiy are to make 
partition of Ae lands; wh ; ch ought to be made by^pi*- - 
ceners of fulljage, Uc. And if the eftate of a coparcener 
be in part cWled, the partition iliall be avoided in the 
wh'de. Lit. L.3. 1 Inft. 173. 1 Rep. 87. The crown 

of England ianot fubjeft to coparcenary ; and there is 
no cofarcenarA in dignities, Uc. Co. Litt . 27. Stat. 

25 H. 8. c. juI Vida Parceners. 

\ Copartner^?, 
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COfMYtnertyip, Is a deed of covenants between me r- manor is the life of copyhold eftate>;; for without a cuftom, 
chants, or others, for carrying on a joint trade, &c. or if coy holders break'their cuftom, they are fubjeft to the 
Copt, Is a cuftom or tribute due to the King, or lord will of the lord ; and as a copyhold is created by cuftom, 
of the foil, out of the bad mine* in fome part of Derby- fo it is guided by cuftom. 4 AVi. 21. A copyholder, (o 
/hire ; of which Manlovc faith thus: long as he doth his fervices, mur doth not break the cuf- 

tom of the manor, cannot be ejefted by the lord; if he be, 
Egrefs and regrefs to the King** highway, he fhall have trei’pafs againlthim 1 but if a copyholder re- 

The miners have ; and lot and cope they pay : fufes to perform his fervices, it is a breach of the cuftom* 

The thirteenth dip of ore within their mine , and forfeiture of his eftate. 

To the lord, for lot they pay at mtafuring time 3 Copyholds defeend according to the rules and mmmsof 

Six-pence a load for cope the lord demands, the Common lav., (unlefs in particular manors, where 

And that is paid to the berghmaiicr’j hands, there are contrary cufioms, of great antiquity); but fuch 

• cuftomary inheritances fhall not be afl'ets, to charge the 


Agreeable to this you may find in Sir John Pettits's F odin/e 
Regales, where he treats on this fubjett. This wore, by 
Domejdcy-Bcak, as Mr. Uagar hath interpreted it, lignifies 
a hill: and cope is taken for the fupreme cover, as the 
tope of heaven . Alfo it is ufed for the roof and covering 
of a houfe ; the upper garment of a pried, h c. 

Copta Idbclti OeitbctNUlba, Is a writ that lies where 
a man cannot get the copy of a libel at the hand of a 
judge ecdefiaftical, to have the fame delivered to him. 
Reg. Orig. 51. # 

tlToppa, A cop or cock of grafs, hay or corn divided 
into titheable portions; as the tenth cock, fcfc. Thit 
word, in ilridlnefs, denotes the gathering or laying up the 
corn in copes or heaps, as the method is for barley or oats, 
t$c. not bound up, that it may j^e the more fairly and juftlv 
tithed : and in Kent thev dill retain the word, a (op or cap 
of hay , flraw, &c. Thorn in Chron. 

Copper an® Copper i 0 ;c. Copper plates and copper 
fully wrought, to what duties liable, 4 & $ fK. Csf AT. 
r. 5. fe&. 2. All copper may be exported paying the 
lawful duties and cufioms, 5 W. & M. c. 17. 

Cop£ (copia) Is in a legal fenfe the tranfeript of an 
original writing; as the copy of a, patent, of a charter * 
deed, &c. A claule out of a patent, taken from the 
chapel of the Rolls, cannot be given in evidence; but you 
muft have a true copy of the whole charter examined : it 
is the fame of a record. And if upon a trial, you will 
give part of a copy of an office in evidence to prove a deed, 
which deed is to prove the party’s title to the land in 
queftion that gives it in evidence; if that part of the office 
copy given in evidence, be not fo much of it as doth any 
way* oev/Ctrn thaftlhid in queftion, the court will not ad- 
«^nit of it: for the court will have a copy of the whole given, 
or no part of it (hall be admitted. 1 hill Ahr. 312,313. 
-.Where a deed is inrollcd, certifying an atteiied copy is 
proof of the inrolment; and fucli copy may be given in 
evidence. 3 Lev. 387. A common deed cannot be proved 
by a copy or counterpart, when the original may be pro¬ 
cured. 10 Rep . 92. And a copy of a will of lands, or 
the probates is not fufficicnt; but the will mull be Ihewn 
as evidence. 2 Roll . Ahr. 74. Copies of court rolls ad¬ 
mitted as evidence. Sec Evidence . 

Coppt)Ol®, (tenura per copiam rotuli curia) Is a te¬ 
nure for which the tenant hath nothing to ftiew but the 
copy of the rolls , made by the fieward of the lord’s court; 
on fuch tenant’s being admitted to any parcel of land or 
tenement belonging to the manor. + Rep. 25. It is cal¬ 
led bafe tenure, becaufe held at the will of the lord : 
And Fitzherbert fays, it was anciently tenure tn viUenage, 
and that copyhold is but a new name. Some copyholds are 
held by the verge in ancient demefne ; and though they are 
by copy, yet arc they a kind of freehold; for if a tenant 
of fuch copyhold commit fdldhy, the King hath annum 
diept & vaftum, as in the cafe of freeholders : fome other 
copyholds are fuch as the tenants hold by common tenure, 
called meet copyhold, whofe land, upon felony committed, 
efeheats to the lord of the manor. Kitch. 81. But copy- 
• hold land cannot be made at this day; for thk pillars of a 
oopyhold eftate are, That it hath been demifedttime out of 
mind by copy of court-roll; and that the tenements are 
para? of or within the manor. 1 Inft. 58. i. Rep. 24. 
A copyhold tenant had originally in judgment of law but an 
eftate at will $ yet cuftom fo eftablifhed his eyate, that by 
the cuftom of the manor it was defcendible, tnd his heirs 
inherited it: and therefore the eftate of the eoMy holder is not 
merely ad vduntatem domini , but ad voluntuim domini fe- 
tundum (onfuetudinem manerii; fo that the cuftom of the 
* % 


heir in action of debt, Uc. Ibid. Though a leaic for 
one year of copyhold lands, which is warranted by the 
Common law, ihall be afl'ets in the hand of an w tutor. 
1 Kent. 163. Copyholders hold their eilates free from 
chaiges < f dower, being created by cuftom, which is pa¬ 
ramount to title of dower. 4 Rep. 24. Copyhold inh ri- 
j tanccs have no collaretal qualities, which do not concern 
the descent; as to make them aflets; or whereof a wife 
may be endowed ; a hufband bo tenant by the curtcfy, 

c . But by particular cull cm, there may be dower and 
tenancy by the curtcfy. Cro. Eliz. 361. There may be 
an ejlate-tail in copyhold lands by cuftom, v-ith the co¬ 
operation of the ftatutc W. 2. And as :t copy held may be 
entailed by cuftom, fo by cuftom the tail may be cutoff 
by furrcndcr. 1 Inft . 60. A copyhold may be barred by 
a recovery, by fpecial cuftom; and a furrcmler may bar 
the iffue by cuftom. A fine and recovery at Common 
law will not deftroy a cr/yhold eftate ; becaufe Common 
law afliirances do not work upon the aflurance of the co¬ 
pyhold: though copyhold lands are within the St at. 4//. 7. 
of fines and proclamations, and five years non-claim,«nd 
fliall be barred. 1 RoL Abr. 506. 

A plaint may be made in the courtofthemanor, in the 
nature of a real aftion, and a recovery flu. 11 be had in that 
plaint a gain ft tenant in tail, and fuch a recovery fhall be a 
difcontinuance to the eftate-tail. 1 Browr.l. 121. And 
the buffering a recovery by a copyholder tenant for life in rh«t 
lord’s court is •no forfeiture, unlefs there js a particular 
cuftom for it. 1 A 'elf. Abr. 507. Copyholders may entail 
copyhold lands, and bar the entails and remainders, by 
committing a forfeiture, as making leafe without li¬ 
cence, and then the lord is to make three proclama¬ 
tions, and felze the copyhold, after which the lands arc 
granted to the copyholder, and his heirs, £s 7 . This is the 
manner in fome places, but it muft be wat ranted by cuf- 
tom. 2 Danv. Abr. 191. Sid. 314. 

Cufioms ought to be time out of memory; to be rea- 
fonab!e, Ife. And a cuftom in deprivation or bar of a 
copyhold oilute, fliall be taken Jlridly ; but when for 
making and maintaining it, fliall bcconftrued favourably. 
Comp. Cop. fcSl. 33. Cro. El. 879. An unreafonaLle 
cuftom, as for a lord to exadl exorbitant fines; for a co¬ 
pyholder for life to cut down and fell timber-trees, tsf 4 \ 
is void, A copyholder for life pleaded a cuftom, that every 
copyholder for life might, in the prefence of two other te- 
pyholders, appoint who fliould have his copyhold after his 
death; and that the two tepyholders might afllfs a fine, 
fo as not to be lefs than had been ufually paid; and it 
was adjudged a good cuftom. 4 Leon . 238. But a cus¬ 
tom to compel a lord to make a grant, is fa id to be 
againftlaw; though it may be good to admit a tenant. 
Moorj 88. 

By the cuftom of fome manors, where copyhold lands 
are granted to two or more perfons jkr lives, rhfe perfon 
fir ft named in the copy may furrenaer all the lands. 1 
Keif. Abr. 497. There are cufioms ratione loci, different 
from other places; but though a cuftom may be applied to 
a particular place ; yet ’tis again ft the nature of a cuftom 
of a manor to apply it to one particular tenant. 1 Keif 
504. 1 Lutw. 126. 

Tfcfilrc are ufually cuftom rolls of manors, exhibited on 
oath by the tenants; letting forth, the bounds of the 
manor, the royalties of thif lord, fervices of the copy held 
tenants, the tenures granted, whether for life, &c. con¬ 
cerning admittances, furrenders, and the rights of the 
copyholders, as to talcing timber for repairs, fire-boot, 
&c. Common belonging to the tenants, payment of 
| rent. 
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tent, fuing in the coart of the manor, taking heriot*. 
fate. All which cuftoms arc to be obferved. Comp. Court 

^When an aft of parliament altereth the fervice, cuf¬ 
toms, tenure, and intefeft of land, in prejudice of the 
lord or tenant, there the general words of fuch an att 
(hall not extend to copyholds. $ Rep* J* Copyholders are 
not within the Stat. 27 H. 8. r. 10. of jointures 5 nor the 
a* H. 8. c. 36. of leafcs, copyholds being in their nature 
demifabie only by tepy: they are not within the ftatute of 
ufes} nor are ctfybtlds extendible in execution: but ee- 
tfbtUi are within the ftatntc of limitation of aft tons; 
and the 13 Eli*, e. 7 - Wc a«inft bankrupt. The 
lord lhall have the cuftody of the lands of ideots, (3c. 
And a coiyhcUer is not within the aft j 2 Car. a. e. 24. 
to difpofe of the cuftody and guardianlhip of the heir; 
for if there be a cuftom for it, it belongs to the lord ot 
the manor. 3 Lev. 395. 1 Ntlf.Abr.^z, S lz - 

CoptheMert not to vote for Jcmghts of the lhire. 31 t»«. 

a c. 14.. fe8. 1. Affignees of infolvent debtors to pay fines 

4 ; h lu, \ G«. 3 ■ C. 17 - M-H- W'Uer, lhall 
neither implead not be impleaded for their tenements by 
writ, but by plaint in the lord’s court held within the 
manor: and if on fuch plaint, erroneous judgment be 
given, no writ of falfe judgment lies, but petition 
to the lord in nature of a writ of falfe judgment, 
wherein errors are to be afligned, and remedy gi¬ 
ven according to law. Co. Lit. 60. Where a man 
holds copyhold lands in trull to furrender to another, 
He. if he refutes to furrender to the other accordingly, 
he may be compelled by bill exhibited in the lord’s court, 
who, as chancellor has power to do right. 1 Leon. 2. 
A copyholder may have a formedon in defcender in the 
lord’s court. Leffee of a copyholder for life for one year, 
Hull maintain an ejeflment: but ejeftment will not lie for 
a copyhold, unlefs the plaintiff declare on the cuftoms upon 
a leafe, 13 c. 4 Rep. 26. Moor 679. /cdfu. A manor is loft 
when there are no cuftomary tenants or copyholders: and 
if a copyhold comes into the hands of the lord in fee, and 
the lord leafes it for one year, or half a year, or for any 
certain time, it can never be granted by copy after: but 
if the lord aliens the manor, tie. his alienee may re-grant 
land by copy. If the lord keeps the copyhold for a long 
time in his hand, it is no impediment but that he may 
after grant it again by copy. 2 Dams. Abr. 176, 177. 
A copyholder in fee accepts of a leafc, grant, or confirma¬ 
tion of the fame land from the lord, this determines hu 
copyhold eftatc. 2 Cro. 16. Cro. Joe. 253. If a copy- 
bolder bargains and fells his copy bold to a leffee for ycais, 
&c of the manor, his copyhold is extinguifked. 2 Danv. 

2 oc. A copyholder may grant his eftatc to his lord* by 
bargain and fale, releafe, fcfr. for between lord and te¬ 
nant the conveyance need not be according to cuftom. 
t N elf. 504. A copyholder in other cafes cannot alien by 
deed : though he that hath a right only to a copyhold may 
releafe it by deed. Anti if a copyholder furrenders upon 
condition, he may afterwards releafe the condition by 
deed. 2 Danv. 205. Cro. Jac . 36. Alfo one joint 
4 apybolder may rclejfe to another, which will be good 
without any admittance, l$c. Ibid. 

A copyholder cannot convoy or transfer his copyhold 
eftate to another otherwife than by furrender ; which is 
' t hc yielding up of the land by the tenant to the lord, ac¬ 
cording to the cuftom of the manor, to the ufe of him 
that is to have the eftate: or it is in order to a new grant, 
and further eftatc in the fame. 

As to copyhold grunts ; which are made either in fee, or 
for three live;., . the lord of the manor that hath a 
lawful eftate therein, whether he be tenant for life or 
years, tenant by ftatute merchant, &e, or at will, is 
domhus pro tempore , and may grant lands, herbage of 
lands, a fair, mill, tithes, &c. and any thing that con¬ 
cerns lands, by copy of court- roll, according to cuftom; 
and fuch grants fhall bind thofe in remainder; the rents 
and fervices referved by them fhall be annexed to the 
manor, and attend the owner thereof after their particular 
eftates are ended. 4 Rep. 23. 11 Rep. iK. And if a 

lord of the manor for the time being, lcfk-e for life, years, 
&7. take a furrender, and before admittance he dieth, or 
tha vears or intereft determine, though the next loid 


cornea ta above the leafe for life or years, or oilier parti* 
cular intereft, yet he lhall be compelled to make admit¬ 
tance according to the furrender. Co* Lit* 59. But a 
lord at will, of a copyhold manor, cannot licenfe a copyhold 
tenant to make a leafe for years; though he may grant a 
copyhold for life, according to the cuftom : if a lord for 
life gives licence to a tenant to make a leafe for years, 
this leafe fhall continue no longer than the life of the 
lord. 2 Dastv. Air . 202. 

If he that is domims pro tempore of the manor admits one 
to a copyhold , he difpenfes with all precedent forfeitures } 
not only as to himfelf, but alfo as to him in reverfiem; for 
fuch grant and admittance amount to an entry for the for¬ 
feiture, and a new grant; but a lord by tort cannot by 
fuch admittance purge the forfeiture as to the rightful lord, 

1 Lev. 26. Grants by copy of court-roll by infants, fcfrw 
will be binding: and if a guardian in focage grants a 
copyhold in reverfion, according to the cuftom of the manor, 
this (hall be a good grant; for he is dominus pro tempore . 

2 Rol. Abr . 41. If baron and feme feifed of a manor in 
right of the feme grant a copyhold , this fhall bind the feme 
notwithftanding her coverture. 4 Rep* -23. An executor 
may make grants of copyhold eftates, according to the cuf¬ 
tom of the manor, where a devife is made that the execu¬ 
tor (hall grant copies for payment of debts. 2 Dastv* 
178. 

A manor may be held by copy of court-roll, and the 
lord of fuch manor grains copies; and fuch cuftomary 
manor may pafs by mrrender and admittance, ( 37 . A 
cuftomary manor may be holden of another manor, and 
fuch cuftomary lord may grant copies and hold courts: 
but a topybolder lord of fuch a manor cannot hold a court 
baron to have forfeitures, and hold pleas in #fc writ of 
right, lAc. 1 Nelf. Abr. 524. 

All grants of copyhold eftates are to be according to the 
cuftom of the manor \ and rents and fervices cuftomary 
mil ft be referved; for what a&s of the lord in gr-mting 
copyholds are not confirmed by cuftom, but only Itreugth- 
ened by the power and intereft of the lord, have no longer 
duration than the lord’s eftate continueth. Comp. Court 
Keeper 421. If by the cuftom, a copyhold may be granted 
for three lives, and the lord grants it to one for life, re¬ 
mainder to fuch woman as he (hall marry, and to the firft 
fon of his body ; both thefe remaind ers at si void: and a 
remainder limited upon a void eftate ffTRTc cickri>M, w ill 
be likewife void. But if by cuftom it is demifabie in fce, w 
a furrender may be to the ufe of one for life, remainder 
in tail, remainder in fee, 2 Danv. Abr. 203. Cro. Elies* 
373. It is held, where by the cudoiu of a manor the lord 
can grant a copyhold for three lives, he may grant it for an 
eftate coming within the intent of the cuftom; as to A. B* 
and his affigns, to hold to him and his ailigns for the 
lives of three others, and of the longer liver of them fuc- 
ceftively, &c* 2 Ld. Raym. 994, 1000. 

The lord of a manor may himfelf grant a copyhold 
eftate at an) pkee out of the manor; but the fteward can¬ 
not grant a copyhold at a court held out of the manor. 

4 Rep. 26. Though the lleward may take furrenders out 
of the manor, as well as the lord. 2 Danv. Abr. 181. 
Afteward is in place of the lord, and without a command 
to the contrary may grant lands by copy, lAc* But if a 
lord command a fteward that he fhall not grant fuch a 
copy, if he grants it, it is void: and if the fteward di- 
minilhes the antient rents and fervices, the grant will be 
void. Cro. Ebz. 699. 

Things of ncceflhy done bf a fteward, who is but in re¬ 
puted authority, are good if they come in by prefentmont 
of the jury; as the admittance of an heir upon prefeut* 
ment, (Ac. Though atts voluntary, as grants of copy¬ 
hold, IA<* are not good by fuch (rewards. Ibid. If an 
under-ftcwfljfl hold a court without any difturbaiice of the * 
lord of the manor, though he hath no patent nor deputa¬ 
tion to held it, yet it is good; becaufe the tenets are 
not to examine what authority he hath, nor is henbiind 
to give than an account of it. Moor no. A deputy 
fteward mayYuuhorife andther to do a particular ; but 
cannot makela deputy to a& in general. 1 Hulk. 95. 

In admittAces, in court upon voluntary grants, the lord 
is proprietor jl in admittances upon furrender, the lord is 
not proprietor of the lands, but only * ttoeej&uy inftnt- 
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inent of conveyance ; and in admittances by defeent the 
lord is a meer inftrument, not being ntceflary to ftrengthen 
the beir*s tide^but only to give the lord his fine. 4 Rep. 
21, 22* The heir of a copyholder may enter, and bring 
trefpafs, before admittance, being in by defeent; and he 
may furrender before admittance; but he is not compleat 
tenant to be fworn of the homage, or to maintain a plaint 
in the lord's court. And if the heir do not come in and 
be admitted, on the death of his anceftor, where the fame 
is prefented and proclamation made, he may forfeit his 
cftaie. Cro. EL 90. 4 Rep. 22, 27. 

On#furrender of a copyhold, the furrenderor or perfon 
making tb fame, continues tenant till the admittance of 
the furrendree 5 and the furrendree may not enter upon 
the lands, or furrender before admittance, for he hath no 
rftatc till then ; though 'tis otherwife of the heir by de¬ 
feent, who is in by courfe of law, and the cuftom cafes 
the pofTeflion upon him. Comp . Court Keep. 436. A 
furrender is not of any effeft until admittance, and yet 
the furrendree cannot be defrauded of the benefit of the 
furrender j for the furrenderor cannot pafs away the land 
to another, or make it fubjelt to any other incumbrances; 
and if the iur.l refill? the furrendree admittance, he is 
compellable in Chancery. Comp. Cop. fed. 39. A grantee 
hath no intereft veiled in him till he is admitted: but 
admittance of a copyholder for life is an admittance of 
him in remainder, for they arc but one eftatc ; and the 
remainder man may, after the death of tenant for life, 
furrender without admittance. 3 Lev. 308. Cro. EL 
504. Every admittance upon a defeent or furrender 
may be pleaded as a grant; and a perfon may alledge the 
admittance of his anceftor as a grant; and ihew the de¬ 
feent to him, and that he entered, t$e. But he cannot 
plead that his father was foiled in fee, &c. and that he 
died feifed, and the land defeended to him. 2 Dam), 208. 
Admittance on ferrender muft, in all refpe&s, agree with 
the furrender; the lord having only a cuftomary power to 
admit fecundum formam & ejj'tthun furfum redditionis , 4 

Rep. 26. If any are admitted otherwife, they lhall be 
feifed according to the furrender : yet where a voluntary 
furrender is general, without faying to whofe ufe, a fub- 
fequent admittance may explain it. 2 Danv. 187, 204. 
In voluntary admittances, if the lord admits any one con¬ 
trary to cuftom, it lhall not bind his heir or fuccefior. If 
jr copyholder furrender to the ufe of another, and after | 
the lord having knowledge of it, accepts the rent Of fuch 
other out of court, this is an admittance in taw: and any 
aft, implying the confent of the lord to the furrender, 
(hall be,adjudged a good admittance. 1 Keif. Ahr . 493. 
If the fteward accept a fine of a copyholder, it amounts to 
an admittance. 2 J>anv. 189. But delivering a copy is 
no admittance. 

Where a 'widow’s eft ate is created by cuftom, that lhall 
be an admittance in taw: and her eftate anting out of that 
of her huiband’s, his admittance is "the admittance of her. 
Hut . 18. And Ihe who hath a widow's eftate by the 
• cuftom of the manor, upon the death of her hulband, need 
not pay a tine to the lord for the eftate ; for this is only a 
branch of the hulband's. Hob . 181. When a cuftom is, 
that the wife of every copyholder for life lhall have her 
free bench, after the death of the baton, the lafc calls the 
eftate upon the wife, fo that Ihe lhall have it before admit¬ 
tance, csV. 2 Dattv. 184. But if a wife is entitled to her 
free bench by cuftom, and a copyholder in fee furrenders 
to the ufe of another, and chevies; it has been adjudged 
that the furrendree Ihould have the land, and not the 
wife; becaufe the wife's title doth not commence till after 
the death of her hulband ; but the plaintiff's title begins 
with the furrender, and the admittance relates to that. 
•1 Ittft* 59, 1 Salk . 185. • 

The widow’s title commenceth not by the marriage 5 if 
it did, then the hulband could do nothing ui his life 
time to prejudice it: but 'tis plain he may alien or ex- 
tinguilh his light, fo as to bind the eftate of rjbe widow: 
the free bench grows out of the eftate of the hulband; 
and 'tis his dying felled which gives the wioow a title, 
and as the hulband has a defeafible eftate, fo the wife may 
have her free-bank defeated, 4 Mod. Rep. 452, 453. 
Admittances are never by attorney, for the tenant Ought to 
fealty ? though furrenders are oftentimes by attorney. 


tDanv. 189. A copyholder in fee may furrender in court, 
by letter of attorney: but not out of court, without a 
fpecial cuftom. 9 Rep. 75, 76. If one cannot come into 
court to furrender in perfon, the loud may appoint a ipe- 
cial fteward to go to him, and take the furrender. 1 Leon . 
36. A copyholder being in Ireland ; the fteward of a 
manor here made a commiftion to one to receive a fur¬ 
render from him there, and it was held good. 2 Danv. 
181. 

The intent of furrenders is, that the lord may not be a 
ftranger to his tenant, and the alteration of the eftate. As 
a copyholder cannot transfer his eftate to a ftranger, by 
any other conveyance than furrender; fo if one would 
exchange a copyhold with another, both muft furrender to 
each other's ufe, and the lord admit accordingly : and if 
any perfon would devife a copyhold eftate, he cannot 
do it by his will: but he muft furrender to the ufe of 
his laft will and teftament, and in his will declare his in¬ 
tent. Cmp. Cop. fe£t. 36, 39. Alfo where a copyholder 
furrenders to the ufe of his will, the lands do not pals by 
the wiH, but by the, furrender; the will being only de¬ 
claratory of the ufes of the furrender. 1 Bulft. 200. 
But in cafe of a will, the Chancery will fupply the dcfc& of 
a furrender, in the behalf of children, if not to ditinherit 
the eldeft fon ; and for the benefit of creditors, where a 
copyhold eftate is charged by will with the payment of 
debts, though there is no furrender to thofe uics, it will 
be good in equity. 4 Rep. 25. 1 Salk . 187. 3 Salk. 

84. Yet 'tis held, that equity (hall not fupply the want 
of fuch furrender in favour of a grandchild; or baftard, 
who is not confidercd as a child; or a wife againft the 
heir; nor in behalf of legatees: but where the furrender 
is refufed, a will of a copyhold may be fuflicient without 
it. Abr. Caf. Eq. 122, 124. 

A eeftui que truft may devife an intereft in land, l?c. 
without furrender5 and if copyhold lands are in mort¬ 
gage, the mortgagor can difpofe of the equity of redemp¬ 
tion by will, without any furrender made; becaufe he 
hath at that time no eftate in the land, whereof to make a 
furrender. Preced. Cane. 320, 322. One jointenant 
xhay furrender his part in the lands to the ufe of his will, 
&r. And where there are two jointenants of a copy¬ 
hold in fee, if one of them make a furrender to the ule 
of his will, and. die, and the devifee is admitted, the 
1 furrender and admittance lhall bind the lurvivor. 2 
Cro. 100. A furrender may not be iu commoner in future ; 
as after the death of the furrenderor, &c. though co¬ 
pyholds may be furrendcred to the ule of a man's will. 
March 177. A copyholder cannot furKmVr an eftate 
abfolutcly to another, and leave :t particular eftate in 
himfelf: though he may furrender to ufes, rye. A co¬ 
pyholder furrendered to the ule of his wife and younger 
fon, without mentioning what eftate; and adjudged that 
they had an eftatc for life. 4 Rep. 29. If a man having 
bought a copyhold to himfelf, his wife and daughter, and 
their heirs, afterwards furrenders it to another and his 
.heirs, for fecuring a fum of money; after his death, the 
furrendree lhall not be intiiled to the land, it being an ad¬ 
vancement for the wife and daughter, z Pern. 120. 

A feme covert may recci\*e a copyhold eftatc, by fur¬ 
render from her hulband, becaufe Ihe comes not in im¬ 
mediately by him, but by the admittance of the lord, ac¬ 
cording to the furrender. 4 Rep. A feme covert is to 
be fecretly examined by the fteward, on her furrendering 
her eftate. Co. Lit. 59. An infant furrendered his co¬ 
pyhold, and afterwards entered at full age, and it was 
held lawful, though the furrendree was admitted. Moor 
eg7. By the general cuftom of copyhold eftates, copy¬ 
holders may furrender in court, and need not alledge any 
particular cuftom to warrant it: but where they furrender 
out of court, into the hands of the lord by cuitomary 
tenants, fcfr. cuftom muft be pleaded. 9 Rep. 75. 1 

Rill. ftbr. 500. And furrenders out of court are to be 
prefented at the next court; for it is not an effectual 
furrender till prefented in Court. Where a copyholder 
in fee furrenders out of court, and dies beiore it i« 
prefented, yet the furrender, being preferred at the next 
court, will ftand good, and eejhd que df e b® a< ^ 
mitted : fo if eeftui que ufe dies before it is prefented, his 
heir lhall bd admitted. But if the furrender be not pre- 
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fented at the next court, it is void. Co. Lit . 6 z: 2 

Datru. 1 S3. If the tenants by whofe hands the furrender 
was made A all die, and this upon proof is prefented in 
court, it is well enough. 4 Rep. 19. 

Tenants iefufing»to make prefentment, are compel¬ 
lable in the lord’s court. And by furrender of copyhold 
lands to the ufc of a mortgagee, the lands are bound in 
equity, though the furrender be not prefented at the next 
court. 2 Salk. 449. When a copyholder furrenders 
upon condition, and this is prefented abfolutely, the 
prefentment is void: but where a conditional furrender 
ifr prefented, and the fteward omits entering the con¬ 
dition, on proof thereof the condition (hail not be avoided, 
but the rolls lhail be amended. 4 Rep • 25. A copy¬ 
holder may furrender to the ufe of another, referving rent 
with a condition of re-entry for non-payment, and in 
default of payment may re-enter. Ibid . 21. 

If a copyholder of inheritance takes a leafe for years of 
his copyhold eftate, it is a furrender in law of his co¬ 
pyhold. Where there is a tenant for life, and remainder 
in fee, he in remainder may furrender his eftate, if there 
be no cuftom to the contrary. 3 Leon . 329. If a fur- 
render is made with remainders over, cafe lies for him 
in remainder again!! a copyholder for life, who commits 
waftc, fcfr. 3 Lev. 128. A furrendree of a reverfion of 
a copyhold is an aflignee within the equity of the Stat. 
32 H. 8. to bring adlion of debt or covenant againll a 
leifee, c sc, 1 Salk. 185. A copyholderin fee furrenders 
to the ufe of one for life, with remainder to another for 
life, remainder to anothej in fee; as the particular ettates 
and remainders make but one eftate, there is but one fine 
due tOKhe lord, 2 Danv. 191. 

Fines are paid to the lord on admittances; and may be 
due on every change of the eftate by lord or tenant: in 
cafe of a furrender, the lord may make what fine he 
pleafes; but fines are to be reafonable; they are either 
certain, by cuftom, or uncertain ; a fine certain is to be 
paid prefcntly; but if it be uncertain, the copyholder is 
to have notice, and time to pay it. The lord may have 
an allion of debt for his fine; or may diftrain by cuftom. 
4 Rep. 27. 13 Rep. 2. 

A hcriot is a duty to the lord, rendered at the death of 
the tenant, or on a furrender and alienation of an eftate : 
and is the bell beaft or goods, found in the polTeflion of the 
tenant dcceafcd, or otherwife, according to cuftom. And 
for heriots, reliefs, teV. the lord may diftrain, or bring 
allion of debt. Plowd. 96. Relief is a fum of money 
which every copyholder in fee, or freeholder of a manor 
pays to the lord, on the death of his anceflor; and is 
generally a year’s profits of his land. Services fignify any 
duty whatfover accruing unto the lord from tenants; and 
are not only annual, and accidental; but corporal, as ho¬ 
mage, fealty, &c. Comp. Court Keep. 7, 8, 9, &V. 

Copyholds efcheat, and are forfeited in many cafes; 
efcheat of a copyhold ellatc, is either where the lands fall 
into the hands of the lord for want of an heir to inherit 
them; or where the copyholder commits felony, r. But 
before the lord can enter on an eftate efcheaced, the homage 
jury ought to preicut it. Forfeitures proceeding from 
treafons felonies, alienation by deed, ts c . a prefentment 
of them mull be alfo made in court, that the lord may have 
notice of them. A copyholder refuling to do fuit of court, 
being fuffitiently warned, is a forfeiture of his eftate; unlefs 
he be prevented by licknefs, inundations of water, &c. 
If the lord-demandeth his rent, and the copyholder being 
prefent denies to pay it at the time required, this is a 
forfeiture; but if the tenant be not upon the ground when 
demanded, the lord mutt continue his demand upon the 
land, fo that by continual denial in law, it may amount 
to a denial in fall: though it is faid there mull be a 
demand from the perfon of the copyholder, and a wilful 
denial, to make a forfeiture. 

A copyholder, not performing the fervices due to his 
lord; or if he fue a replevin againll the lord, upon the 
lord’s lawful diftrefs for his rent or fervices, thefe arc for¬ 
feitures. If the lord upon admittance of a copyholder, 
the fine by the cuftom of the manor being certain, de- 
mandeth his fine, afld the copyholder derneth to pay it 
upon demand, this is a forfeiture. 

Upon the defeent of any copyhold of inheritance, the 
heir by the general cuftom is tied, upon three folcmn 
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proclamations, qiade at three feveral courts, to come ill ' 
and be admitted to his copyhold; or if he faileth therein/ 
this failure worketh a forfeiture ; but if an infant come 
not in to be admitted at three proclamations, it is no 
forfeiture: fo of one beyond fea, t$c. 

An ideot, lunatick, fjfr. though able to take copy- 
holds, yet they are unable to forfeit them : and in refped 
to others, forfeitures may be mitigated by cuftom, and 
the copyholder only amerced. By Stat. 9 Geo. 1. c. 29. 
On default of infants and feme coverts appearing to be 
admitted tenants to copyhold lands, the lord or his fteward 
may name a perfon to be guardian or attorney for them, 
and by fuch guardian, &c, admit them ; and if thfr ufual 
fine thereon be not paid in three months, being demanded 
in writing, the lard may enter on the copyhold, and 
receive the rents, isle, till the fine is paid with all 
charges. And by this ftatute, no infant or feme covert 
(hall forfeit any copyhold lands for their neglcH to come 
to court to be admitted, or refufal to pay any fine. 

The general cuftom of copyholds allows a copyholder 
to make a leafe for one year of his copyhold eftate, and 
no more, without incurring a forfeiture: but a copy- 
holder may make a leafe for one ye$r, and covenant with 
the leftee, that after the end of that year, he (hall have 
the fame for another year, and fo de anno it: annum during 
the fpacc of feven years, &c. and be no forfeiture. 
Cro. Jac. 300. Though a copyholder may not make a 
leafe to hold for one year, and fo from year to year during 
his life, excepting one day yearly, &c. which will be a 
forfeiture, being a mere evafion. But a licence to leafe 
may he had. A woman who was a copyholder in fee 
married, her hulband made a leafe for years, not war¬ 
ranted by the cuftom, which was a forfeiture; the hufband 
died; and adjudged that the lord fhall not take advan¬ 
tage of this forfeiture after his death, but the wife ftiall 
enjoy the eftate. Cro . Car. 7. And fee 4 Rep. 21 to 2$, 
&Y. 

Livery upon any conveyance of a copyhold eftate 
amounts to a forfeiture. And yet if a copyholder for 
life furrender to another in fee, this is no forfeiture; 
for it paifcth by die furrender to the lord, and not by li- 
very. 

If copyholder for life cuts down timber-trees, it is a for¬ 
feiture of his copyhold: though fuch'copyholder may take 
houfe-boot, hedge-boot, and plough-boot, upon his copy- 
hold, of common right, as a thing incident to the grants 
if he be not reftrained by cuftom, to take them by the 
alignment of the lord or his bailiff. Where a copy- 
holder for life fells timber-trees, the lord may take them, 
and the eftate is forfeited : but if undcr-leffee for years of 
a copyholder cut down timber, this fiiall not be a for¬ 
feiture of the copyhold eftate, but the lord is put to hit 
allion of the cafe againft the leftee. 1 Bulft. 150. Style 
233. A copyhold granted to two for their lives fuc- 
ceffively, where the cuftom of the manor is, that they 
fiiall not fell trees ; if the firft copyholder for life cut 
down trees, t&c. *tis not only a forfeiture of his own 
eftate for life, but of him in remainder. Moor 49. Ia 
other cafes, a copyholder for life, committing waiic, {hall 
not forfeit the eftate of him in remainder. Cro, Elix . 
880. If copyholder for life, where the remainder is over 
for life, edmmits a forfeiture by wafte, isc. he in re¬ 
mainder lhail not enter, but the lord. 2 Darns. 198. 
A copyholder committing wafte voluntary, or pcrmifiivc, 
this is a forfeiture: voluntary, as if he pull down any 
houfe, though built by hinfftHf; lop trees, and fell them, 
plough up meadow, whereby the ground is made worte, 
csV. Pcrmiflive, if he fuffer the roof of the houfe to let 
in rain, or the houfe to fall; or if he permit his meadow 
ground to be furrounded with water, fo that it becomes 
marfhy, or'his arable land to be thus furrounded and 
become unprofitable, Uc. thefe and the like are forfei¬ 
tures. See 2 Dmv. Abr. 192, 193, 196, &c. 1 Neff. 

Mr. 509/ 510, &c. But it mull be by his wilful de¬ 
fault. ^ 

If a feme copyholder for life takes hulband, who com¬ 
mits wafte, pd dies, the eftate of the feme is forfeited : 
Though not if a ftranger commit the wafte, without the 
affent of the hulband. 4 Rep. 37. Moil forfeitures are 
caufcd by adls contrary to the tenure: But a faceted ing 
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lord <.f a minor, fliall not have any .advantage of a for* 
feiture, by wafte done by a copyholder in the tune of his 
predeceObr. t Sid, 8. And if*a prefcnt Lord doth any 
thine whereby he acknowledges the perfon to be hts tenant 
after forfeiture, this acknowledgment is a confirmation of 
his eftate. Coke's Cap. 61. 

The Court-of Chancery will not relieve a copyhold te¬ 
nant aeainft a voluntary forfeiture, on committing wafte, 
H? B ut it doth for permiflivc wafte; and when the 
eftate is forfeited for non-payment of rent, a fine, or fuch 
things, where a value may be fet on them, and compen- 
fation made the Lord on any laches of time, the tenan 
ma? be relieved; for there the land is but in nature of a 
fccurity for thofe fums. Precede Chant* 5 * 9 * 5 7 2 • 

In cafe of making a leafe for years, without licence, 
and not warranted by cuftom, found to be a forfeiture at 
law, equity has nothing to do with it, to give any re¬ 
medy ; it is like to a feoffment made, or fine levied .by 
particular tenants, againft which there can be no relief. 
Ibid. C74. Where copyhold lands are purchafed in fee, 
in trull for an alien, the lands are not feizable by the 
King; nor is the truft forfeited to him ; for if the lands 
were forfeited at jrurchafed for fuch alien, then the 
lord of the manor would lofe hb finer and fervices, Vc. 
Hard. it6. Copyhold eftates of poor pnfoners, affigned 
to creditors, andaflignees admitted by the Lord, on pay¬ 
ing the ufual fine due on a furrender, fsfr. See Slat. 10 
C«. 2. e. 26. See Comp. Cmt^Kteptr, )d Edit, through¬ 
out. Ntl/m'i Lex Metier tor’, zd Edit. Coke s Compleat 

Copyholder. iS 4 Rep. 2 1 « 25 , . 

^O iaag t , (Coraagium) Is a kind of extraordinary im- 
pofition, growing upon fome unufualoccafion, and feems 
10 be of certain meafures of corn : For 
meafure of wheat. Brail, lib. 2. c. l 16. Numb. 6. Who 
in the fame chapter, Numb. 8. hath thefe words.—— 
Sunt ilium quttdam .ommune, prtftationes, ferv,n* non 
dicuntur , nee de conflict udine veniunt, nij them ?‘ c€ J[ tta * 
tervenerit , vel cum Rex verier:t: ficut y^vvnidagia, Co- 
raacii.bf Carvagia, & alia plura de necejfitate, & ex con* 
fenju communi totiut Regni Blount * 

JTOMCic, A fmail boat ufed by fiftiermenon fcme parts 
of the river Severn, made of an oval form, of fplit fally 
twi-s interwoven, and on that part next the water covered 
with leather, in which one man being feated inithemiddle, 
will row himf-Jffwiftly with one hand, while with the 
‘other he mafidges his net or fifh-tackle: and coming off 
the water, he Will take the light veffcl on his back, and 
carry it home. This boat is of the fame name as the 
Indian canoe* j though not of the fame form, or employed 
to the like ufe. But jarre if not long ou t of ufe? 

Count non Sublet, Is when a caufc is brought and 
determined in a court whereof the judges have not any 
jurifdidion ; then it is faid to be Coram non Judtet, and 

void, a Cro* 3 $ I • . . _ , , 

coibel £tones, Arc Hones wherein images Hand : The 
old Entlijb Corbel, was properly a mch m the wall of a 
chnrchf or other ftrufturc, in which an image was placed 
for ornament or fuperftition ; and the Corbel ltones were 
the finooth polilhed Hones, laid for the front and outfide 
of the Corbel, or niches. The niches remain on the out¬ 
fit of very many churches and Heeples in England, though 
the little lUtues and rcliques are moH of tHem broken 
down. Pstock. Antiq. 575 * , - , , , - 

Coib Of SSIOOO Is a quantity of wood eight foot 
j„ng, four foot broad, and.four foot high, ordained by 

^CoTsaa*. (FrJ I* a general appellation for all Huff 
to make ropes, and for all kinds of ropes belonging 
to the tigging of a fliip: It is mentioned » 15 Car. 2. 

* Coiblnet, From the Fr. Cordonannitr, a ihoemaker j 
we call him vulgarly a Ccrdnvainer ; and fo this word is 
ufed in divers ftatutes ; as j H. 8. t. 10. 5 H. 8. e. 7. 

H 8 c U. K & 6 Ed. 6. t. I}. 1 Joe. 1. c. 22, 
Me. By which laH ftatutes the Matters and Wardens of 
the Cm-d<wainer, Company in London, bit. are *° 
fcarchers and triers of leather; and leather is not to be 
fold before learched and fealed, bit. 

ftjWMHtiWi Alfo Hgnifies alliomaker. Cowel. 


CojetCS, From the Brit. Cored, pools, ponds, fcJr.— 
Et cum fuis Pifiibm bt Coretibus anguiliarnm IS cum Mo 
territorio fuo. Du Frefnc. 

COfftim #0ji0faccre, Was where a perfon was con¬ 
demned to be whipped ; which was anciently the punilh- 
ment of a fervant. Si quis corium fuum fori-sfaciat & ad 
eedefiam incur rat. Jit ei verieratio condonata. Corium per- 
dere, the fame : And corium redimere is to compound for 
a whipping. 

C6;n» No corn was formerly to be tranfported, without 
the King’s licence j except for the victualling of Ihips, 
and in fome {pecial cafes, from fome ports only: And 
none may buy corn to fell again, without licence from 
juftices, &c. Stat. $ El* c, iz. Butnowror*, as wheat, 
barley, oats, &c* may be tranfported to dates in amity 
when they exceed not fuch and fuch prices, by many fta- 
tiites; and the exporters of it fliall pay no duty or cuf¬ 
tom, but be inti tied to bounty-money or a certain al¬ 
lowance for exportation. 3 Car. 1. 12. 15 & 22 Car. 
1* 2 W. & M. &c* The tranfportation of corn to fo¬ 

reign parts, was prohibited by 8 Ann. c. 2. See 2 Gee. 
2. cab. 18. A cuftom-duty is granted on foreign corn 
imported; to be paid according to the price of Englijh 
com, and no foreign corn fliall be transported from 011c 
port of Great Britain to another, on pain of forfeiture, 
and 20 j. a bufhel. Star. 5 Geo. 2. cap . 12. If any 
perfon ufe violence on another perfon to hinder him from 
buying, or carrying com to any fea-port town to be tran¬ 
fported, &e. he fliall be imprifoned by two juftices, not 
exceeding three months, and be publickly whipped, Isc. 
and committing a feccnd offence, or deftroying granane ^ 
or com in any boat or vefieJ, to be adjudged a felon, and 
tranfported for feven years: And the hundred to make 
good the damage, if not above i«oo L as in cafes of rob¬ 
bery ; where an offender is not apprehended and convidl¬ 
ed within twelve months; but notice muft be given to the 
conftable in two days, by 11 Geo. 1. c ' 22 ' * or 
no fort of cor»i meal, flour, bread, bifcuit, beef, tsu. 
may be exported, on pain of forfeiting 20 s. for every 
bufhel of grain, and 12 d. every pound weight of bread, 
lAc. But liis Majcfty before a certain time may permit 
the exportation of com by proclamation, and notice m the 
Gazette. Stat. x^Geo.z. c. 3. See further, 24 Geo. 2. 
c. 56. which ordains the bounty, &e. The bounty on 
ground com to be regulated by weight, 24 Cm. 2- 
Intereft to ke paid on debentures for the bounty of corn 
exported. 26 Geo. 2. c. 15. Corn market eitabhlheu at 
Wejlminjler. 31 Geo. 2. c. 25. fee. 1. Forms of the re¬ 
turns of prices of grain. 31 Geo. 2. c. 29. fee. u. re- 
nalty of adulterating corn or flour. 31 Geo. z. c. zg.fec. 
22. Explained and amended by 3 Geo. 3. c. 11. 

Coinage, (Cornagitm , from the Lat. Cornu J a h 0 ™* 
was a kind of tenure in grand ferjeanty ; the ^ 

which was to blow a horn when any invafion of the 
was perceived 1 And by this tenure many perfons he 
their lands northward, about the wall commonly called 
the PiRs Wall . Camd. Britan. 609. Thu old fcrvice of 
horn blowing was afterwards paid in money, and the ihe- 
rifts accounted for it under the title of tornagium. - 

Memorandum quod cum vicccomes Cam briar federct compotum 

I ad fcaccarium apud Salop, .idem vieecomes feat tallagtum 
\fub nomine fuo lx. lib. tam de Cornagio, quam de alas 
debitis. Mem. in Scacc. 6 Ed. 1. Sir Edward Coke in 
his firft inftitute, pag. 107. fays comage is ajfo called m 
the old books Horngeld; but they feem to differ much. 

See Horngeld. . 

Connate, To blow in the horn.- Fact at cornare ne 

■videatur furtive faetrt. Mat. Parif. page 181. 

Cottw&tnto. By 18 El. e. 6. On college leafes, 
one third of the old rent to be refereed in wheat or malt, 
&c. The invention of Lord Treafurer Burleigh , and Sir 
Tbo. Smith, who obfereed the value of money to fink 
much, and the price of provifions to rife greatly, on our 
communication Vith the Indite : and therefore devifed this 
method for upholding the revenues of the colleges. Blac . 

C< C0JlrtMH, A royal duchy belonging to 
j Valet, abounding with mines, «id J? 

cowts. bfc. It yTeWs a great revenue to the Prrnce, »d 
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how leafcs are to be made of lands in the duchy ef Corn¬ 
wall, for three lives, or thirty-one years, under the an¬ 
cient rents, be. See Stat. 13 Car . 2. r. 4. and 12 
r. 22. 24 Geo . 2. r. 50* and I G*s. 3. c. M. Affizes 
for Cornwall not confined t oLauntefton. z Geo, 1. c. 45* 
Leafcs of Prince of Wales of lands in Cornwall where 
good. 10 Gm. 2. r. 29. „/£r. 9, 10 & 11. What leafes 
and grants by the King (hall be good. 33 Geo . 2. r. 10. 

Cojonp, {Corodium) Signifies a fum of money or al- 
owance of meat, drink, and cloathing due to the King 
from an abbey, or other houfe of rcligiqp, whereof he 
was founder, towards the fufientation of fuch a one of his 
fervants as he thought fit to beftow it upon. The dif¬ 
ference between a corody and penjion feems to be, that a 
corody was allowed towards the maintenance of any of the 
King's fervants in an abbey: A penfion is given to one of 
the King's chaplains, for his better maintenance, till he 
may be provided of a benefice; And of both thefe you 
may read Fitz. Nat, Br. fol . 250. where are ferdown all 
the corodies and penfions that our abbies, when they 
were Handing, were obliged to pay to the King. Corody is an¬ 
cient in our laws : And it is mentioned in Uaundf. Preerog. 
44. And by the fiat, of Wtftm. 2. e . 25. it is ordained, 
that an affile (hall lie for a corody. It is alfo apparent by 
34 & 35 H. 8. cap. 26. that ctrodies belonged fometifiies 
to bifiiops, and noblemen, from monaficries: And in the 
New Terms of Law, it is faid that a corody may be due 
to a common perfon, by grant from one to another; or 
of common right to him that is a founder of a religious 
houfe, not holden in Frank Almoim ; for that tenure was 
a dilcharge of all corodies in itfelf: By this book it like- 
wife appears, tjiat a corody is either certain or uncertain, 
and may be not only for life or years, but in fee. Term 
de £ey . 2 Inft. 630. See the Momftkon Anglicanum, for 

the torn of a grant of a corody. 

Co?0&i0 fl?abct«>0, A writ to exact a corody of an ab¬ 
bey or religious houfe. Beg* Orig. 264. 

ks?<ma JfipaU, or igtalA Cojona, The clergy who 
abufed their character, were formerly fo called. Blount. 

Co?ouare Jrfilum* To make one's fon a ptieft. An¬ 
ciently, Lords of Manors, whofe tenants held by VUUn- 
age, did prohibit them coronare flits, Icit fuch Lords fhould 
loie a villein by their entering into holy orders: For or¬ 
dination changed their condition, and gave them liberty, 
to the prejudice of the Lord, who could before claim them 

as his natives or born fervants- Homo Coronatus was one 

who had received the firii tonfure , as preparatory to fupe- 
rior orders; and the tonfure was in form of a corona, or 
crown of thorns. Cowel. 

CojonatOfC dbligtnbo. Is a writ which lies on the death 
or dilcharge of any Coroner, direded to the Sheriff out of 
the Chancery, to call together the freeholders of the coun¬ 
ty, for the choice of a new coroner; and to certify into 
the Chancery, both the election and the name of the patty 
eleded, and alfo to give him his oath, be. Reg. Orig. 
177. F . N. B. 163. There are ufually four coroners in 
a county, in fome counties fewer, and in fome but one, 
Recording as the ufage is; and if any of them dieth, or is 
discharged, then (hall liTuc this writ . 

Co*ottato?e etfmeran&e, Is, a writ for the difeharge of 
a coroner, for negligence, or inefficiency in the dis¬ 
charge of his duty : and where coroners are fo far engaged 
in any other public bufinefs, that they cannot attend the 
office*; or if they are diiabled by old age or difeafe, to 
execute it; or have not efficient lands, be. they may 
be difeharged by this writ. 2 Inft. 32. 2 Hawk. P. C. 

44 - But . if any fuch writ be grounded on an untrue fug- 
geltion, the coroner may procure a com million from the 
Chancery to inquire thereof; and if the fuggettion be dif- 
proved, the King may make a fuperfedeas to the fheriff, 
that he do not remove the coroner; or if he have removed 
him, that he effer him to execute the office. Reg. Orig. 
177,178. F.N.B. 164. 

Coroner, (Coromtor, a Corona) is an ancient officer of 
this realm. Mention is made,of him in King Athclftan't 
charter to Beverly , Anno 925: and he is fo called, becaufe 
he deals wholly for tife King and Crown. 

Herein is to be coufidered; 

I. The Ele&ion and JurifdiBion of the Coroner » 
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H, Hit Power and Duty, with his Feet for the Execu¬ 
tion of bis Duty, and his Puni foment for the Breach 
of it. 

I. Of the EleBion and JurifdiBton of the Coronet *, 

This officer, by the Hat. of Weftm. c. 10. ought to be a 
fufficient perfon, that is the wife 11 and difcreettil knight, 
that bed would and might attend upon fuch an office: 
and there is a writ in the regifier, Nifi fu Miles, be. 
whereby it appears it was good caufe to .remove a coroner 
chofen, if he were not a knight, and had not an hundred 
fhiilings rent of freehold (now obfolcte,) Coroners,are 
to be men of good ability, and have lands in fee in the 
county where chofcn, to anfwer all people: and if ineffi¬ 
cient, the county (hall anfwer for them. 2 Inft. 174. 
The Lord Chief Jufficc of the king's Bench, is the fsve- 
rejgn coroner of the whole kingdom in perfon wheresoever 
he is. 4 Rep. 57. There are alfo fpecial coroners, within 
divers liberties, as well as the ordinary officers in every 
county $ as the Coroner of the Verge , which is a certain 
compafs about the King's court; who is likewife called 
Coroner of the King*s Houfe. Cromp. Jurif. 102. 

The King's Coroner fhall execute his office within the 
Verge. 32 H. 8. c. 20. fee. 7. And fome corporations 
and colleges are licenfed by charter to appoint their coro¬ 
ners within*thcir own precinds. 4 Inft. 271. And for 
what arifes on the high fea, we read of coroners appointed 
by the King or his Adffiiral. 2 Halds Hift . P. C. 53. 
See Coroner of the King*t Houfthold. 

II. Of the Coroners Power, Duty , and Fees , &c. 

The office of coroners efpecially concerns the pleas of the 
crown ; and they arc confervator? of the peace in the 
county where generally ele&ed. Their authority is judi¬ 
cial and miuifttrial: Judicial, where one comes to a vio¬ 
lent death, and to take and enter appeals of murder, pro¬ 
nounce judg* * upon outlawries, be. And to inquire 
of lands and'^pn at, and efcapes of murderers, treafurd 
trove, wreck of the fea, deodands, bi. The Minifterid 
power is where the coroners execute the King's writs, on 
exception to the fheriff, as being party to a fuit, kin to 
either of the parties, on default of the fheriff, be. 4 Inft. 
271. 1 Plowd. 73. And the authority of coroners does 

not determine by the demife of the King. 2 Inft . 174. 
Where coroners are empowered to ad as judges, as in 
taking an inquifition of death, or receiving ;• n appeal of* 
felony, fee. The ad of one of them is of', he fame force 
as if they had all joined; but after one of them has pro¬ 
ceeded to ad* the ad of another of them will be void: 
And where they are authorised to ad only mimfteridly , in 
the execution of a procefs direded to them upon the in¬ 
capacity of the fheriff, their ads are void if they do not 
all join. 2 Hawk. P . C. 52. Hob. 70. So that coro¬ 
ners as mimfters muff all join ; but as judges, they may di¬ 
vide. But two coroners ought to be judges in rediileilii; 
and though one ferves to pronounce an outlawry, the en¬ 
try ought to be in the name of all of them : And fo of all 
proceffes direded to the coroners. Staundf. 53. Jemlu 
Cent. 85. 

If the fheriff is either plaintiff or defendant, or one at 
the cognifces, the writ muft be direded to the coronet, 
Cro. Car. 300. But the coroner is not the officer of B. 
R. but where the fheriff is improper; not where there is no 
fheriff; for if the fheriff die, the coroner cannot execute 4 
writ. In cafe of two coroners, if one is challenged, the 
other may execute the writ* &c. yet both make but one 
officer: It is the fame of tvfo fheriffs of a city, 12 c. | 
Salk. 144. A venire facias fhall go to the coroner, where 
the fheriff is a party, or the defendant is a ftrvant to the 
fheriff, be. but it ought to be on a principal challenge tA 
the favour. Moor 470. 

On defaults of fheriffs, coroners are to impanel juries, 
and return iffues on juries not appearing, be. 2 H. 5, 
cap. 8. As the fheriff in his turn might inquire of alt 
felonies by the common law, faving the death of a man $ 
fo the coroner can inquire of no felony but of the death of 
a perfon, and thatfuper vifum corporis. 4 Inft. 271. By 
magna charta, cap. 17. no fheriff, be. or coroner, (hall - 
hold pleas of the crown : But by Hat. Wtftm. 1. 3 Ed. 1. 
c. xo. it is enaded, that coroners fhdll lawfully attach 
and prefect pleas of the crown; and that fheriffs fhall 

have \ 
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have counter-rolls with the coroners, as ivell of appeals 
as of inquelb, 13 c. . 

Coroners, before the flat. AlagnaCbarta, might -not 
only reccjvc accufations again ft offenders*, but might try 
them : But fmee that ftatute, they cannot proceed fo far $ 
and appeals before them, are removable into B. R. Sec. 
by certiorari , direfted to the coroners and fheriffs, £3c. 
Though p. ocefs may be awarded by the fherifF and coro¬ 
ner, or the coroner only, in the county-coUrt on appeals* 
till the exigent, i 3 c. z Hawk. P.C. $ i. 

By the itatute de Officio Coronatoris, 4 Ed. 1. The co¬ 
roner is to go to the place where any perfon is flain or 
fuddenly dead, and (hall by his warrant to the bailiffs, 
conikbles, isc. fummon a jury out of the four or five 
neighbouring towns, to make inquiry upon view* of the 
body ; and the coroner and jury are to inquire intc the 
m&nuor of killing, and all circumftances that occafioned 
the party’s death, who were prefent, whether the dead 
perfon was known, where he lay the night before, t3c. 
.Examine the body if there be any figns of ftrangling about 
the neck, or of cords about the members, isc. Alfo all 
wounds ought to be viewed, and inquiry made with what 
weapons, Sv. And the coroner may fend his warrant'for 
witneffes, and take jheir examination in writing ; and if 
auy appear guilty of the murder, he fhall inquire what 
goods and lands he hath, and then the dead body is to be 
buried. A corotter may lifcewife commit the perfon to 
prifon who is by his inquifition found guilty of the mur¬ 
der; and the witneiTcs are to be^tound by rccognifance to 
appear at the next aflizes, 13 c. 

When the jury have brought in their verditt, the coro¬ 
ner is to inroll and return the inquifition, whether it be 
brought in murder, manslaughter, i 3 c. to the juftices of 
the next gaol delivery of the county, or certify it into 
B . R. where the murderers fhall be proceeded againft. 

2 Roll. Abr . 32. Upon an inquifition taken before the 
coroner, he muft put into writingthe effect of the evidence 
given to the jury before him; raid bind them t» appear, 
CjV. which is to be certified to the court with the inquisi¬ 
tion ; and negle&ing it fhall be fined, 1 i 3 z P. Q M. 
cap. 13. I hill. Abr. 327, 

The word Murdravit is not necefiary in a coroner’s in¬ 
quifition ; though ’tis in an indi&ment for killing another 
perfon. l Salk. 377. It is not necefiary that the inqui¬ 
sition be taken in the place where the body was viewed. 

2 Hawk. 48. But a coroner has no authority to take an 
inquifition of death without a view of the body ; and if the 
inqueft be taken by him without fuch view, it is void. 
2 Lev. 140, . , 

The coroner may in convenient time take up a dead 
body that hath been buried, in order to view it; but if 
it be buried fb long that he can difeover nothing from the 
viewing it; or if there be danger of infe&ion, the inqueft 
ought not to be taken by the coroner, but by juftices of 
peace, by the teftimony ofwitneffes; for none can take it 
on view, but the coroner. Bro. Coron. 167, 173. If th6 
body is buried, the town fhall be amerced ; as it fhall be 
if the body is fuffered to lie fo long that it ftinks. 2 
JBanv. Abr. 209, 13 c. Where the body hath Inin for fomc 
time, that it cannot be judged how it came by its death, 
that muft be recorded, that at the coming of the juftices 
of afTife, the town where, 13 c. may be amerced on fight 
of the coroner’s rolls, 

A coroner may find any nufance by which die death of 
a man happens 5 and tfm townftiip fhall be amerced on 
fuch finding. 1 Nelf Abr.^6. If one is Bain in the 
day, and the murderer efcape*, the town where done fhall 
be amerced, and the coroner is to inquire thereof on view 
of the body. 3 Hen, 7. c. 1. A coroner may take an 
indictment upon view of the body; as alfo an appeal, 
within a year after the death of one ilaiu. Wooft lnft. 
’491, But a coroner, fuptr uijnmcorpptis, cannot make 
. an inquifition of an acceffary after die murder ; though 
he may of acceffaries before the fa6t. Moor 29. 

Coroners ought to fit and inquire on the body of every 
prifoner that ate* in prifon: They have no jurifdrftion 
within the verge of the King’s courts; nor. of offences, 
committed at fea, or between high and lour water mark 
when die tide is in; though they havk in arms and creeks 
of the fen. 3 Ixffi 1J4- # * body it drowned, and can- 
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dot be fouhd to be viewed, the inquifition Muft be take* 
by juftices of peace, on the examination of wicneftes, is’a 
5 Rep. 110. 

Where a coroner’s inqueft is quafhed, he muft make a 
new one fuptr <vifutn corporis: And a coroner may attend 
and amend his inquifition in mafters of form : But if he 
mifbehaves hixnfelf, and a melius inquirendum is granted 
upon it, that inquifition muft be taken by the ftieriffs or 
commiflioners, upon affidavits, and not fvper vifum cor - 
ports; becaufe none but a coroner can take inquifition 
fuper vifum , t3f. and he is not to be trufted again. 1 
Salk. 190.. 2 Dan*v. Abr* 2io. 

A coroner’s inquifition Jbeing final, the coroner ought 
to hear counfel and evidence on both fides. 2 Sid. 90* 

101* The coroner muft admit evidence, as well againft 
the King’s intercft, as for it; but it hath been held, that 
if a perfon be killed by another, and it is certainly known 
that he did it, the coroner’s jury arc to hear the evidence 
only for the King; and inquire whether the killing were 
by mklice, or without malice, Par Hale C. J. 

Where a coroner would not admit of evidence againft the 
King, .to prove a felo de fe to be non compos mentis , his 
inquifition was let afidc ; and a new inquifition taken, 
whereby it was found that the party was non compos. 2 
Halt's Hijl. P. C. 60. If there bean inquifition of man¬ 
slaughter or murder, and alfo an indictment by the grand 
jury againft one, and he is arraigned, and found Not 
Guilty on the indictment; here it is necefiary to quafh the 
coroner’s inquifition, or to arraign the party upon it, fnd 
acquit him on that alfo : For otherwife it Hands as a A re- 
cord againft him, whereon he may pofilbly be outlawed. 

2 Hale 65. And where a perfon found guilty by the co¬ 
roner’s inqueft, pleads, and is acquitted by the petit jury; 
they muff give in who it was that killed the man, which 
ferves as an indictment againft that other perfon, and if 
they cannot tell who, they may mention fame fictitious 
name. Ibid. 

As to the Fees due for the Execution of his Office* 

By the Stat. 3 Ed. 1. cap. 10. Coroners fhall demand 
or take nothing for doing their offices : And by the an¬ 
cient law of England, none having any office concerning 
the adminiftrarion of juftice, could take any fee for doing 
his office j and therefore this ftatute was only in affirmance 
of the common law. By 3 Hen. 7. cap. 1. upon an in¬ 
quifition taken on view of the body, the coroner fhall 
have 13 s. 4 d. fee of the goods of the murderer; and if 
he be gone, out of the amercement of the town for the 
efcape. Though the 1 H. 8. c. 7. cnaCls, that where a 
perfon is flain by mi fad venture, the coroner is to take no 
fee, on pain of 40 s. 

Juftices of aflife and of peace have power to inquire of 
and punifli extortions of coroners, and alio their de¬ 
faults. St at. Ibid. By the S/at. 25 Geo. 2. c. 29. for 
every inquifition, not taken upon the view of a body dy¬ 
ing in gaol, which fhall be taken by any coroner in any 
town flu p or place contributory to the rates direClcd by 
St4t. 12 Geo . 2. c. 29. the fum of 20 s. and for every 
mile which he fhall travel from the place of his abode, 
tile further fum of 9 d. fhall be paid him out of the mo¬ 
ney arifing by the laid rates* And that for every inquifi¬ 
tion taken upon the view of a body dying in gaol, f« much 
money not exceeding ‘20 /. fhall be paid him as the juftices 
at fefltons fhall think fit to allow, out of the money arifing 
from the faid rates. Provided that over and above the 
rccompence hereby appointed for inquifitions taken as 
aforefaid, the coroner who (hall take an inquifition upon 
the view of a body flain v «r murdered, (hall have the fee 
of 13/. 4^ payable "bjfJSdat. 3 H. 2. payable out of the 
goods of the flayer orinurderer, or out of the amercia¬ 
ments Upon the townftiip, if the flayer or murderer efcape. 
Coroner taking further fees guilty of extortion. Pro. 
vided, that no coroner of the King’s houthold, and of the 
verge*hf the King’s palaces, nor any coroner of the Ad¬ 
miralty, no* of the County Palatine 0 f Durham, nor of 
the city of London and borough of Southwark, or of any 
of the franchi fes belonging to the fftid city, nor any coro¬ 
ner of any city, borough, town, liberty orfranchife not 
contributory to the. rate* dire&cd by St at. 12 G* 2. c. 29. 
O o o „ or 
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or within which fuch rates have not been ufually affifed, 
IhaJl be inti tied to any toe, recompence or benefit given 
by this adt. 

With regard to the Puniffimcnt of Coroners for Mifbcha- 
vtour. 

If a coroner be rcmifs in coming to do his office, when 
he h Tent for, be. he (hall be amerced by virtue of the 
above mentioned ftatute De coronatoribut. S. r. G. 5 
Salt. 377. H. P. C. 170- jn- 

lf a coroner hath been guilty of any corrupt praftice, 

bribery, be. in taking the inquifition, Kmchus inquiren- 
du n may be awarded for taking a new one by fpeem coin 
miffioners, be. Coroners concealing felonies, be. arc 

to be fined, and fuffer one year's impnfonment. 3 / 1 * * 

cap. o. Alfo for mifmanagement in the coroner, hung 
inqufiition may be flopped. I Mod . 8 a. / coroner s 
inquifition is not traverfablc : If it be found before he 
coroner fuber vifum corporis, that one was felo g fe* . 
executors or adminiftrators of the decealed, it is laid, 

cannot traverfe it. 3 55 * But , u has . bcen . held th £ 

the inqueft being moved into B. R. by eerttorarn m *Y 
there traverfed by the executor or admmiftrator of the de- 
ceafed. z Hawk. 54. And it hath been adjudged, that 
the inquifition of felo de je is travcrfablc; though fugam 
fecit is not. 2 Leo . 152. . . „ c 

If a coroner be convltled of extortion, wilful neglect of 
duty or mifdemcanor in his office, the court before whom 
he ffiali be fo conVi&ed, may adjudge that he ffiali be re¬ 
moved from his office. 

Coronet of the IS?oufl)oil>> Hath an1 exempt ju- 

rifdiclion within the verge, and the coroner of the county 
cannot intermeddle within it; as the Coroner of the King s 
Houfe may not intermeddle within the county out of the 
verge. 2 Hawk. 45. If an inquifition be found before 
the coroner of the county, and the coroner of the verge, 
where the homicide was committed in the county, and it 
is fo entered and certified, it will be error. 4 Rep. 45. 
But if a murder be committed within the verge, and the 
King removes before any indictment taken by the Coroner 
of the Kin ft Houjbold ; the coroner of the county, and the 
Coromr of the King's Houfe Aiall inquire of the fame : And 
according to Sir Edw. Coke , the coroner of the county 
mipht inquire thereof at the common law. 2 Hawk. 45. 
2 Lift c co. If the fame pCrfon be coroner of the county, 
and alfo of the King's Houfe , an indiament of death taken 
before him as coroner, both of the King's Houfe , and ot the 
county, is good. 4^.46. zlnft. 134. 

By the Stat. 33 **• 8* Par ’ 1 ^ 3 - D is ordained. 
That all inanitions made upon the view of perfons Jlain , 
within any of the King's palaces or houfes , or any other houfe 
»r houfes wherein his Majefty Jhall happen to be abiding in his 
royalptrfen, Jhall betaken by the Coroner for the time being 
of the King’s Houfliold, without any ajfsfling of auotby 
lartmer of any flAre within this realm, by the oaths of twelve 
nr more nf the yeomen officers of the King s Houfliold, re¬ 
turned hf the two Clerk, Controllers , the Clerks of the Checks 
and the \ hi ks Marjhti f . or one of them, of the Jatd HujboL, 

to whom the find Ccvncr of the Houfho U Jhall di red his 
accept ; and the fuid Coroner Jhall certify under hit feal, 
\istd the ffills rffuch perfons as Jhall befworn beforehim, all 
tuch inqi'Juto'iti before the Majler or Lord Steward Of the 
Houfliold; who hath the appointment of fuchcoroner, &c. 

counter Cf ILanbOll. By the charter of King Ed.j,. 
the in ryot* and commonalty of London may grant the office 
of coroner 10 whom thev pleafe ; and no other coroner but 
he that belongs to the city, ffiali have any power there : 
Alfo the Lord Mayor, C r. may chuie two coroners in 
Southwark. When any one is killed, or comes to an un¬ 
timely death in London, the coroner upon notice ffiail at¬ 
tend w here the body is, and forthwith caufe the beadles 
of the ward to fumnion a jury to make the neccffary in- 
cuirv, how fuch perfon came by his death: And alter 
inquilition taken, he lhall give a certificate to the church¬ 
warden, clerk, or fextor of tjie paiiffi, to the intent the 
empfe may be buried : The coroner's fees here formerly 
rmounted to 2 5/. n#w to **hove double that fum ; unlefs 
the friends the dcccafed arc pc»or, and then he ffiali 
execute his office for nothing. Cit. Lib. 46, 47. 'I he 


coroners in Union and MiJSUfex, and in other Cilia, 
may bail felons and prifoners in fuch manner as haefi been 
heretofore accuftomed. 1 & 2 P.b M. c. 13. fed. 6. 

1 Lill. Abr. 327. What anciently belonged to,coroners, 
you may read at large in Bradon, lib. 3. tr f&' 2 * c f& m 
5, 6, 7 & 8. Britton, cap. 1. and Fkta, lib. 1. c. 18. 

C0?0ltc, (Fr .) All matters of the crown,, were hereto¬ 
fore reduced to this law head or title; they are the things 
that concern treafon, felony, and divers other offences, by 
the common law, and by ftatute; of which fome are 
greater, and others lefs, according to their nature. Slup. 
Epit. 367. . . 

<gO?po?al €>atfy, And how it is adrainiftcred. See 
Oath. 9 

Corporation, fCorporatioJ Is a body politick or incor¬ 
porate, fo called, as the perfons are made into a body, and 
of capacity to take and grant, be. Or it is an ailembiy 
and joining together of many into one fiellowlhip and bro¬ 
therhood, whereof one is head and chief, and the reft are 
the body; and this head and .body knit together, make 
the corporation : Alfo it is conftituted of fcveral members 
like unto the natural body, and framed by fiction oflaw to 
endure in perpetual fucceffion. And of corporations fome 
are foie, fome aggregate ; foie , when in one iingle perfon, 
as the King, a Biffiop, Dean, be. Aggregate, which is 
the molt ulual, confuting of many perfons, as Mayor and 
Commonalty, Dean and Chapter, be. Likewife corpora¬ 
tions are jpiritual or temporal’, Jpiritual, of Biffiops, Deans, 
Archdeacons, Farfons, Vicars, be. Temporal, of Mayors, 
Commonalty, Bailiffs and Burgcffcs, dsY. and ionic cor¬ 
porations are of a mixt nature, compofed of ipiritual and 
temporal perfons, fuch as heads of colleges and hofpitals, 
be. All corporations are faid to be Ecclefiaflical , or Lay. 
Herein is to be confidered : 

I. How they are created. 

II . Their Inter eft and Jurifdidion. 

III . How far their Ads are binding. 

IV 7 . How they are dijfblved. 

1 . How Corporations are created. 

Bodies politick or incorporate may commence and be 
cftablilhed three manner of ways, viz. by prefeription, by 
letters patent , or by ad of' parliament ; but are moil com¬ 
monly by patent or charter. 1 htfl. 250. 3 Lift. 202. 

3 Rep. 73. 

In making aggregate corporations, there muft be, 1. 
Lawful authority. 2. Proper perfons to be incorporated. 

3. A name of incorporation. 4. A place, without w hich 
110 corporation can be made. 5. Words fuffieient in law 
to make a corporation. 10 Rep. 29, 123. 3 Rep. 73* 
The words incorpora, fumla, be. are not of neceility to 
be ufed in making corporations ; but other words equiva¬ 
lent are fuffieient: And of ancient time, the inhabitants 
of a town were incorporated, when the King granted to 
them to have Gal dam Mcrcatoriam . 2 Dams. Abr. 214. 
He that gave the firit pofleffions to the corporation, is the 
founder. The parilhioners or townfmen of a pariffi or 
town ; and tenants of a manor, are to fome purpofes a 
corporation. Co. Lit. 95, 342. If the King grants lands 
to the inhabitants of B, haredihus b fuccejforibus Juis, ren¬ 
dering a rent, for any thing touching thefe lands, this is 
a corporation ; though not to other purpofes: But if the 
King grants lands inhabitantibus de B. and they be not in¬ 
corporated before, if no rent be refer ved to the King, the 
grant is void. 2 Danv. zi4. % If the King grants Homi- 
nibus de JJlington to be difcWged of toll, this is a good 
corporation to this intent; but not to purchafc, be. And 
by fpecial words the King may make a limited corporation , 
or a corporation for a fpecial purpofe. Ibid. 

London is a corporation by prefeription ; but though a , 
corporation may be by prefeription, it ffiali be intended 
that it did originally derive its authority by grant from 
the King; for the King is the head of the commonwealth, 
and all the commonwealth, in refpeft of him, is but one 
corporation ; and all other corporations are but limbs of the 
greater body. 1 Lill. Abr. 330. A mayor and commo¬ 
nalty or corporation , cannot make another corporation , or 
commonalty. 1 Sid. 290. The city of London cannot 
make a corporation , becaufe that can only be created by 
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the crown ; but London, or any other corporation, may 
• make a fraternity, i Salk* 193. 

No perfons ihall bear office in any corporation, See . but 
fuch as have received the facramcnt of the church, and 
taken the oaths. Stet . 13 Car. 2. c* x. But fee the Stat. 
e Geo. 1. c. 6. confirming officers in corporation!. Sec 
By-Laws, 

What perfons are capable of being elc&ed members of 
a corporation, fee Rep, Temp. Hardw* per Annaly, p. 23. 


fl. 0 / the interefl andjurifdigion of corporations* 
When a (orporation is duJy created, all incidents, as 
to pufehafe and grant, lue and be filed, isle. arc ta- 
citly°4nncxed to it; and although no power to make 
laws is given by a fpecial claufe to a corporation, it is in¬ 
cluded By law in the very a& of incorporating. 1 Inft. 
264. A new charter doth not merge or extinguifh any 
of the ancient privileges of the old charter. And if an 
ancient corporation is incorporated by a new name, yet 
their new body Ihall enjoy all the privileges that the old 
corporation had. Raym . 439. 4 Rep. 37. Theie arc 

uiually granted in charters to corporations, divers fran¬ 
chise ; as felons goods, waifs, eflrays, treafuro trove, 
deodunds, course, a»d cognifance of picas, fair,;, markets, 
affne id' bread and beer, Sic* 4 Rep. 65. Aftions arifing 
in corporations may be tried in the corporation courts; but 
if they try adtions which arile not within th«ir jurifdic- 
tioii5, and encroach upon the Common law, they fhall be 
puniihcd for it. Lutw. 1571, * 572 - 

There may be a cerebration without a head: but 
where there is a head, all ath ought to be by and to the head; 
nor ran they fuc without fuch head; and if he dies, nothing 
can be done in the vacancy. 10 Rep. 30, 32. 1 Lift. 264. 

If land be given to a mayor and commonalty for their 
lives, they have an eflate by intendment riot determinable: 
fo ii is, if a feoffment be made of land to a dean and 
chapter, without mention of fuccdfors. In cafe of a fete 
corporation , a?, bifliop, dean, parfon, b\. no chattel, either 
in aCLion or poflcff.cu Ihall go in fucceflion ; but the exe¬ 
cutors or adminillrators of the bifliop, parlon, iSc . Ihall j 
have them : but it is otherwife of a corporation aggregate, 
as a dean and chapter, mayor and commonalty, and the 
like: for they in the judgment of law never die. And yet 
the cafe of the chamberlain of London differs from all theft; 
his fucceffor, in his own name, may have execution of a 
rccognifance acknowledged to his predcceffor for trphan- 
age money ; and the reaibn is, becaufe the corporation of 
the chamberlain is by cuftom , which hath enabled the fuc- 
cefl’or to take and have fuch recognizances, obligations, 
&c. that are made to his predeceffon Terms de Ley* 
Though a file corporation cannot generally take in fuc- 
ceflion goods and chattels , tUc. yet it may take a fee-fimpk 
in fucccJlion, by the word fucceffors* 1 lnft* 8, 9, 46. 
Aggregate corporations may take not only goods and chat¬ 
tels, but lands in fce-iimple, without the word fucceffors, 
for the rcafon afore mentioned. 4 Inft* 249. And fuc- 
ceftion in a body politick, is as inheritance in a body 
private. If a lcafe for years be made to a bifliop and his 
luccctlurs, Ms faid his executors fliaJ! have it in auter 
droit ; for regularly no chattel can go in fucccffion in 
.call* of a foie corporation, no more than if a leafe be made 
to a man and his heirs, it can go to bis h*irs. 1 Inft* 


46* (| 

Grants of corporations are to be by deed, under their 
common feal, and are good without delivery; for the 
common feal gives perfcaitfig to corporation deeds, pans* 
44. An obligation fealed *vith the common feal of a 
corporation, if the mayor figns it, he is fuablc if the cor¬ 
poration be diffolvcd : but if two of the members fjgn if, 
the particular perfons are not bound by it. 2 Ls-v* 137. 
Raym . 152. A relcafe of a mayor for any fum of money 
due to the corporation, made in his own name, is not good in 
law; the corporation mult join and Jo it by their com¬ 
mon feal. Terms de Ley* 

A corporation which hath a head, may make a perfonal 
command without writing; but a corporation aggregate 
without a head cannot. Lutw. 1497. A corporation 
aggregate may employ any one in ordinary fcrvices, with¬ 
out deed ; though not to appear for them, in any atf 
which concerns thair interefl or title. 1 Ventr. 47, 48., 
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Such a corporation may appoint a bailiff to take a diftrefc, 
without deed or warrant. 1 Salk. 191. But cannot 
without deed command a bailiff to enter into lands for a 
condition broken; for fuch command without deed is 
void. Cro . 815. 

Though a corporation cannot do .an ad in pais without 
their common feal, they may do an ad upon record; and 
the reafon is, becaufe they are chopped by the record to 
fay it is not their ad. 1 Salk* 192 A proinife to a cor¬ 
poration is good without deed. 2 Lev. 252. The head 
of a corporation aggregate may not be charged with the 
ad of his predccclibr if it be not by common leal, or for 
fuch things as g>me to the ufe of the whole body or fo- 
ciety, 1 And. 23, 196. 

A corporation may do an ad in that capacity, to one of 
themfdves in his natural capacity; and any member in his 
natural capacity may perform an ad to the corporation in 
its poli .ic capacity ; and fo they may fuc one another, in 
their diflind capacities. 1 Shop. Ahr . 436. Trcfpafs for 
an affault and battery, idle. will not Jit* AgaJnfl a corpo 
ration; but it mult be brought agaiult the pcrlbns that do 
the trefpafs by their proper names: though if the beafls 
of the corporation trefpafs on a man in his ground, adion 
of trefpais lies againil them for this : piocefs of outlawry 
will not lie again 11 a corporation ; nor capias or exigent, 
but diflrels. .2 zAJf. 67. 39 Ed. 3. 13. 21 Ed. 4. 

A corporation cannot fuc, or appear in perfon, but by 
attorney: they cannot commit treafon 01 felony, or be 
excommunicate, c* c. They may not be executor:., or 
aduiiniitraters, be jointenai.tr, tiuflees, . Nor fhall 
the members of a corporation be regularly witneffes for the 
corporation . lo Rep* 32. it Rep* 98. 1 lift. 134. 
But they may be disfranchifed, and rhen be witneffes; 
though not furrender by confent. Yet in fornc cafes 
the judges now admit their teftimony without disfrancjiife- 
ment, where the interejl Is remote* Attachment doth not 
lie againfl a corporatun* Raym. 152. 

Corporations may have power not only to infranchife 
freemen, but to di^franchifc a member, and deprive him 
of his freedom ; if he doth any ad to the prejudice of the 
body, or contrary to his oath, iSc. Though for con- 
fpiring to do any thing contrary to his duty; or for 
words of contempt againil the chief officers, he may not 
be diifranchifed, but he may be committed till he find 
furetics for his good behaviour. 11 Rep. 98. 5 Mod. 

257. A corporation cannot disfranchife tor breach of a 
by-law. 1 till* 331. And one wrongfully dhfran- 
thifed may be reflored, and have his remedy by manda¬ 
mus, &c* in B* R. An alderman or freeman of a cor¬ 
poration cannot be removed from his freedom or place 
without good caufe, and a cuflom to remove them ud li¬ 
bitum is void, becaufc the party hath a freehold therein. 
tro. Jac* 540. 

. A perfon may be bound to the good behaviour for 
words fpokc againfl mayors* if c. but he may not be in- 
dieted for it: and \ f jufliccs of a corporation dciiy to do' 
right, it is a forfeiture of their exemption from the in¬ 
quiry of the jufliccs of the county. Mod* Caf. 12$, 164^ 
Head officers of corporations arc to red refs abu fes dt* 
merchant-flrangm, or the franchise fhall be feixed, 
Slat. 9 Eliz* e. 3. fig* 1. and have authority in many 
cafes by fiatiite; for which life Mayors. 

. No llrangers fhall fell by retail any woollcii or’linen 
cloth, or mercery w^irea, in corporate towns, exllpt at 
fairs, on pain of forfeiture, is'c* But fuch perfons may 
fell wares by wholefalc, And cloth of their own making 
by retail. I Csf i P. (sf^'M* cap. 7. Bodies politick ec- 
clefiaftical may ma£e leafcs for ' three Jivei, or twenty- 
one years, under the rcllridlions in the adls 1 tdf 13 Eliz* 
St c. If land-is given fee to a dean and chapter, or 
to a mayor and commonalty, htc. and after fuch body 
politick or incorporate is diftblvcd, the donor fhall have 
the land agaip, and not the lord b/ efeheat. 1 Inft. 

3 «- r ; ‘ ' 11 \ 1 

Tl?e corporation of the city of London it. to nnfiver for all 
particular titifdehieanors, which are committed in anyofthc 
courts of juflice within the cky; and for all other general 
mifdemcanqrs commiited within th^ city: fo ’tis conceived 
of all othcS 4 corporations. i'Jj/l. Ahr. 329■ If a com¬ 
mon officer of a town doth any thing ior tint common 
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life, it is reafonablc the corporate town lhould be ar.fwcr- 
able for it. I Lean. 215. 

III. Htbxo far the aSts of corporations are binding* 

A corporation is properly an inverting the people of the 
place with the local government thereof, and therefore 
their laws fhall bd binding to Grangers; but a fraternity 
is fome people of a place united together in refpett of a 
myftery and bufmefs into a company, and their laws and 
ordinances cannot bind ftrangers, for they have not a 
local power. Salk, 193. 

No mafters and wardens, lAc. of any myftery, or other 
corporation (hall make any by-laws or ordinances in di- 
m nation of the King’s prerogative, or dj»ainll the com¬ 
mon profit of the people; except the fame be approved 
by the Lord Chancellor, or Chief Juftices, lAc. on pain 
of 40/. * 

And fuch bodies corporate fhall not make any a&s or 
ordinances for the reftraining perfons to fue in the King’s 
courts for remedy, (Ac. under the like penalty. S/at. 19 
Hen. 7. cap. 7. Ordinances made by corporations , to be 
obferved on pain of imprifonment, or of forfeiture of 
goods, (Ac. are contrary to Magna Charta. 2 lnft. 47, 
54 * 

But penalties may be inflidled by by-laws, which may 
be recovered by diftrefs or action of debt: and a cuftom 
for the Lord Mayor and Aldermen of London , to commit a 
citizen for not accepting of the livery, (Ac. was held a 
good cuftom, being for the good government of the city. 

5 Mod. 320. 

Corporations may not, by bond, or otherwife, reftrain 
any apprentice, (Ac. from keeping /hop in the corporation 
under the penalty of 40/. St at. 28 //. 8. c. 5. In a£ts 
done by corporations , the confent of the major part lhall be 
binding, by 33 //. 8. cap. 27. 

i 

IV. Honv corporations are dijfolved. 

A corporation may be diiTolved, for it is created upon a 
truft ; and if that be broken ’tis forfeited. 4 Mod. 58. 

Corporations are diflolved by forfeiture of their charter, 
mifufer, (Ac. upon the writ quo warranto brought; by 
furrender, or by aft of parliament; and if they negleft to 
choofc officers, or make falfe elections, (Ac. it is a for¬ 
feiture of the corporation. 4 Rep. 77. 

But by Stai . 11 Geo. 1, c. 4. No corporation lhall be 
diiTolved, for any default to choofe a mayor, (Ac. but the 
electors arc ftill to proceed to eleftion ; and if no election 
be made, the court of King’s Bench (hall ifluc a mandamus 
requiring the elettors to choofc fuch mayor, 13 c. 

By 2 Ann. c. 20. Where perfons intrude into the office 
of mayor, (Ac. of a corporation , a quo warranto lhall be 
brought againft the ufurpers, who ihall be oufted, and 
fined: and none are to execute an office in a corporation 
for more than a year. See further Black. Com. 1 V . 
467,. 476, 477, 479, 484. a V. 430. 3 V. 80. if V. 
57, 432. And the Index to Rep. Temp. Hardw. per 
Annaly. 

With refpett to corporations , or communities of old, a? 
obferved by Rabertfon, the forming of cities into communi- 
ties, corporations , or bodies politick, and granting them the 
privilege of municipal jurifdi&ion, contributed moijethan 
any other caule to introduce regular government, police 
and arts, and to diffufe them over Europe , Louis the Grofi, 
in France, to counterbalance his potent, vaflals, conferred 
new privileges on the towns fituated within his doxnaine, 
called Charters of community , and formed the inhabitants^ 
into corporations, or bodies politick, to be governed by a 
council and magiftrates of their own nomination. About 
the fame period the great cities in Germany began to ac¬ 
quire like immunities; and the practice quickly Ipread 
oyer Europe , and was adopted in Spain ,* England, Scotland , 
and all the other feudal kingdoms. See nift. Emp. C. V. 

1 K 3 2 * 34 > 

Co*po*eal Jlnbcritaitcc, In houfes, lands, (Ac. Vide 
Inheritance. 

CojpCe, filling of. If any one in taking up a dead 
body ffeals the Ihrowd, or other apparel, it will be felony. 

lnft. 110. \Z Rjp. * 33 * 1 Hal. P. C. 515. But 

ealihg the corpfe itftlf, only, is not felony. Black. 


Com. 4 V. 236. But ’tis punifhable as a mifdemeanor 
by indiftmenr at Common law. 

<£o;pU0 €faiCti IDap, Is a feaft inllituted in the year 
1264, in honour of the blefled facrament; to which alio 
a college in Oxford is dedicated. It is mentioned in the 
Stat . 32 Hen. 8. cap. 21. 

Cojpua cum Catlfe, Is a writ ifluing out of the 
Chancery , to remove both the body and record, touching 
the castfc of any man lying in execution upon a judgment 
for debt, into the King's Bench, Sec. there to lie till he 
have fatisfied the judgment. F. N. B. 251. See Habeas 
Corpus. 

Co?tcSo? of tbe /Staple, Is a clerk belonging to the 
ftaple, that writeth and recordeth the bargains of merchants 
there made. 27 Ed. 3. ftat. 2. cap. 22 Cff 23, 

CojrcOmtU ano Coureoium, The fame with corrodium. 
See Corody , 

Corruption of 21231 OOD, (corruptio fanguinis) Is an in- 
fetation growing to the ftate of a man, and to his iflTue; and 
is where a perfon is attainted of treafon or felony, by 
means whereof his blood is faid to be corrupted, and nei¬ 
ther his children, nor any of his blood, can be heirs to him 
or any other anceftor: alfo if he is of the nobility, or a 
gentleman, he and all his pofterity by the attainder are 
rendered bafe and ignoble: but by parcion of the King, the 
children born afterwards may inherit the land of their an- 
celtor, purchafed at the time of the pardon or after; but fo 
cannot they, who were born before the pardon. Terms de 
Ley. 

If a man that hath land in right of his wiftf hath iflue, 
and his blood is corrupt by attainder of felony, and 
the King pardons him; in this cafe, if the wife dies 
betoi u inm, he lhall not be tenant by the curtefy, for the 
cot ruption of tbe blood of that iflue : though it is other- 
wife, if he hath iflue after the pardon ; for then he lhould 
be tenant by the curtefy, although the iflue which he had 
before the pardon be not inheritable, 13 H. 7, c. 17. 

A fon attainted of treafon or felony in the life of his an * 
ceftor, obtains the King’s pardon before the death of hi* 
anceftor, he ihall not be heir to the faid anceftor, but the 
land fhall rather efeheat to the lord of the fee by the 
corruption of blood. 26 AIT. pi. 32 H. 8. But if a man 
feifed of lands hath iflue two Tons, and the eldeft Is at¬ 
tainted in the life-time of his father, and after the father 
dies feifed; the youngeft fon lhall inherit the lands as 
heir unto his father, if the eldeft fon leaves no iflue alive: 
Contra , if he hath ifluc, which lhould have inherited but 
for the attainder; then the land lhall efeheat. 1 lnft. 8, 
391. Dyer 48. 3 lnft. 211. 

If the father of a perfon attainted die feifed of an eftate 
of inheritance, during his life, no younger brother can be 
heir; for the elder brother, though attainted, is ftill a 
brother, and no other can be heir to his father, while he 
is alive; but if he die before the father, the younger 
brother lhall be heir. 2 Hawk. P. C. 457. 

Corruption of blood from an attainder is fo high that it 
cannot be ablolutely falved but by a£t of parliament; for 
' the King’s pardon doth not reftore the blood fo as to 
make the perfon attainted capable either of inheriting 
others, or being inherited himfelf by any one born before 
the pardon. 1 lnft. 391, 392. 2 Hawk. 458. A ftatute 

which faves the corruption of blood , impliedly fave# the 
defeent of "the land to the heir; and it prevents the 
corruption of blood fo far : alfo it faves the wife’s dower, 
(Ac. But nevertKelefs the land lhall be forfeited for the 
, life of the offender. 3 lnft. 47. 1 Hawk. 107. For 

counterfeiting the coin or doping, there is po corruption 
of blood. Stat. 5 Eliz. cap. il. So on attainder of pi¬ 
racy, (Ac. And in felony by imbezilling the King’s ord*- 
nance, armour, (Ac. 22, 2* Car. 2. c. 23. And there¬ 
fore it lhall not make any disinheritance of an heir, (Ae. 
See Attainder. And Black. Com. 2 V. 231. 4 f. 381, ’ 
406, 431, 433. t ^ ^ 

CojCelet, (Fr. in Lat. corpujluium) Signifies a little 
body: and it is ufed with us for an armour to cover the 
body or trunk of a man, wherewith pikrntn commonly 
fet in the front and flanks of the battle were formerly* 
armed, for the better reliftance of the aflhults of the enemy, 
and the furer guard of the foldiers placed behind, who 
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were more (lightly armed for their fpeedier advancing to 
and retreating from fire, 4 & 5 P. £sf M. r. 2. 

(from the Fr. corps prefent) Is a word 
fignifying a mortuary: and the reafon why it was thus 
term'd fcems to be, that where a mortuary became due on 
the death of any man, the belt or fecond bead was, ac¬ 
cording td cultom, offered or prefented to the pried, and 
carried with the corps.—*—Ego Brianus dt Brompton, £sV. 
Polo torpus meum jgpdiri in prioratu major is Malvernim inter 
pr&dgcefforts moos, & cum corpore meo Palcfridum meum 
cum kernes f® & equum Jummarium, cum leBo meo, t£c. In 
Codi^e MS* penes Gul. Dugdale, Mil. See Stat. 21 
H. 0 . c. 6 . Mortuary . And Black . Com . 2 V. 425. 

Cojtet iljeat, f panis conjuratusj Ordeal bread? it 
was a kind of fifperititious trial ufed among the Saxons , 
to purge themfelves of any accufation, by taking a piece 
of barley bread, and eating it with folemn oaths and exe¬ 
crations, that it might prove poi/on, or their lad morfel, if 
what they ,afferted or denied were not punctually true, 
Thefe pieces of bread were fird execrated by the pried, and 
then offered to the fufpe&ed guilty perfon to be fwallowed 
by way of purgation: for they believed a perfon, if guilty, 
could not lwallow 2# morfel fo accurfedj or if he aid, it 
would choak him. The form was thus: We befeech thee, 
O Lord , that he who is guilty of this theft , when the exor - 
eifed bread is offered to him in order to difover the truth, 
that his jaws may be ffut, his throat Jo narrow that he 
Onay not ftwallow , and that he fifty cafl it out of his mouth, 
and not eat it. Du Cange. The old form, or exorcifmus 
panis herdearei *vel cafei ad probationem vtri, is extant in 
Lindenbrogius, png. toy. And in the laws of King Canute 
cap. 6 . ■ Si quis altari minifirantium accmfetur, £5* amices < 
defiitutus Jit, cuin facramentales non habeat , vadat ad judicium 
quod Anglice dicitur corfned, (A fiat Jtcut Deus melit, nifi 
fuper fandum corpus Domini permittatur ut fe purget: 
from which it is conjectured, that corjked bread was ori¬ 
ginally the very lacraniental bread, conlecrated and deVoted 
by the pried, and received with folemn abjuration, and 
devout expectance that it would prove mortal to thofe who 
dared to fwallow it with a lie in their mouths; till at length 
the biftiops and clergy were afraid to proftitute the com¬ 
munion bread to fuch ralh and conceited ufes, when to 
. indulge the people in the r fup/rltitious fancies, and idle 
cuftoms, they allowed them to.praltifc the fame judicial | 
rite, in eating fome other morfels of bread, bled or curd to 
the like ufes. 

Jt is recorded of the perfidious Godwin Earl of Kent, 
in the time of King Edward the Conftffor , that on his 
abjuring the murder of the King's brother, by this way 
of trial, as a jud judgment of his folemn perjury, the 
bread duck in his throat, and choaked him.— Cum 
Godwinus comes in men/artgis de nece fui fratris impetretur , 
tile pofi multa facramenta, tandem per buccellam dtglutiendam 
abjuravit, £jf buccella gufiata continuo fuffocatus interiit.—~ 
Ingulph. This, with other barbarous ways of purgation, 
was by degrees abolifhed: though we have dill fome re¬ 
membrance of this fuperditious cudom in our ufual phrafes 
of abjuration 5 as, / will take the facrament upon it ;— : — 
May this bread be my poifon 3 — or, May this bit be my 
loft, See. 

COftf*, (eurtis) A court or yard befoct a houfe. 
Blount . 

Cottuterflim, (enrtilagium) h alfo a yard adjoining to 
a country farm. Cartul. Glafion. MS. f. 42, 

Co?t!0, A certain corn-mtpfure heaped up, from the 
Hebr. cera, a hill: eight Bulhels of wheat in % heap, 
making a quarter, are of the fhape of a little hill 3 and 
probably a corns of wheat was right bufhels 3 for we read 
in JBratton, Decern eoros tritici Jive decern quarttria. Brad. 

. lib, 2, c. 6. 

Coabtma, An ancient word for cudom or tribute. 
Mon. Jngl. tom. 1, p. 562. 

Cofenage, (Fr. coufinage, S. e. kindred, coufmfliip) 
Is ufed for a writ that lies where the trqfail, that is, the 
father of the htfail, or great grandfather, bring feifed of 
lands and tenements in fire at his death, and a (hunger 
enters upon the heir and abates:; then (hall his heir have 
bis writ of cofenage. Brit . c. 89. F. N. 0 . 221. A 
man (hall not have a writ of cqffnage of the (eifin of his 
great grandfather, but (hall be put m his writ of bqfml: 


and if a perfon may have a writ of aid, he (hall not bring 
a writ or cofenage. Alfo on the death of an uncle, writ 
of cofenage doth not lie, becaufe affifeofmort d* ancefior may 
be had of his feifin: and cofenage lies not between privies 
in blood, no more than affije of mart d* ancefior, but the 
party mud bring nuper obiit. New Nat. Br. 492. In 
writs of cofenage, aiel and befail, the tenant's anfwer that 
the plaintiff is not next heir, of the fame anceftor by whbfe 
death he demandeth his lands, (hall be admitted and in- 

n " sd; and according to the fame inquifition, the judices 
proceed to judgment. Stat . 13 Ed. 3. c. 20. See 
Booth on Real M&ions. But now ejectments are generally 
ufed. 

Coftnfng, Is an offence where any thing is done de¬ 
ceitfully, whether belonging to contra&s or not, which 
cannot be property termed by any fpecial name. Weft 
Symb. tag. 2. fell. 68. 

Cofljetfng. As there were many privileges inherent by 
right and cudom, allowed in the feudal laws; fo were 
there feveral grievous exactions impofed by the lords on 
their tenants, by a fort of prerogative or fcignioral autho¬ 
rity, as to lie and fead themfelves and their followers at 
their tenants houfes, i£c. which were called coffering. 
Spdm . of Parliaments. MS. 

CofimiU, A word mentioned by Blount for clean. 
CoftfirD, Apple, whence coftard-mongtr, i. e. Seller of 
apples. Cartular. Abbot. Hading. MS. fol. 916. 

Coders, Coad, fea-coad. — Richardum T. ad cu- 
ftodiam coftcrae man's in com. Effex, per literal noftras 
patentee ajfignavimus, fcfc.——Memor. in Scaccar. Pafch. 
24 Ed. 1. 

Cod*, Are expenf* litis , recovered by the plaintiff in 
a fuit, together with his damages: and if the plaintiff be 
nonfuit or overthrown by lawful trial in any adtion,* the 
defendant (hall have cods. 4 Jac. 1. c. 3. Alfo putting 
off 4 trials, inefficient pleas, ££*. on their amendment, are 
liable to cofis : but it has been held cofis ought not to be 
paid foe the putting off a trial, where no fatflc was in the 
party againlt whom it is moved 3 for cefts are only to be 
paid by (Uch per fens which by their occafion have caufed 
the other parly to have been at extraordinary charges s 
and no cofis (nail be allowed for unreafonable motions, 

| but only for fuch as the party was neceffarily put unto. 
1 till. Abr. 335, 337. The Common law doth not give 
cofis in any cafe; but they are given by datute. See Stat . 
of Glouceficr, 6 Ed. 1. c. 1. 

For the defendant on a writ of error, brought to delay 
execution, if judgment be affirmed, cofis are allowed. 
3 Hen. 7. c. 10. So in actions of wade $ debt upon the 
datute for tithes; in all fuits by feire facias, for malicious 
trefpaffes, lAc. 13 Car. 2. cap. 2. And by fome ffa- 
tutes double and treble tofts, and damages, are given: but 
in pctfonal a&ions, a&ions of trefpafs, affault and battery, 
afcUons on the cafe for words, lAc. if the debt or damage 
amount not to 40 s. or the judge do not certify that the 
battery was futficiently proved, lAc. no more cofis (hall 
be allowed than damages. 43 Elite, c. 6. 21 Jar. 1. c. 

16. 22 & 23 Car. 2. c. 9. / ij6. Where feveral 

are made defendants in atftion of trefpafs, affault, &c. and 
oneor more is acquitted, alj of them (hall have cofis ; unlefs 
the judge certify there was reafonable caufe for making 
them defendants. 8 £9’ 9 W. 3. tap. 1 1. 

In an aftion of trefpafs removed out of an inferior court 
into B. R. by habeas corpus, the plaintiff (hall have full 
cofis, though the damages are under 40 s. And fo it has 
been held in a&ion of the cafe for words, where fpecial 
damage is rfeceived, &c. I Ld. Ray*t. 395. 2 Ld. Raym. 

1588. On a judgment oh demurrer upon a plea in abate¬ 
ment, cofis are not allowed 3 they are given only where 
the merits of the cauie are determined on the demurrer. 
Ibid. 992. No cofis (hall be allowed the defendant where 
the fuit is commenced for die ufe of the King. 24 H. 8. 
cap . And cofis are not awarded againd executors or 

admimdrators. Uid. Nor for or againft one that fues 
infbrma pauperis. Though it has been adjudged that the 
King (hall pap tofts for an amendment 3 but contra for not 
going to triri, £2fr. 1 Salk. Z93. AiM if executors bring an 
&&ion in their own right, as for coaverfion or trefpafs, 
&e. their own time, and a verdift pafs againft them, 
they (hall f vpcofts. a Demv* Abr. 224. 
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Alfoif a plaintiff, being admitted in forma pauperis, be I 
afterwards nonfuited, the ufual courie is to tax re/i, and 
if not paid, to punilh the plaintiff by whipping; but it is 
in the dilcretion of the court to fparc both. 2 Sid. 261. 
Where a pauper plaintiff has a decree to recover with cofts \ 
he lhall be allowed no more than he is out of pocket. 
Priced. Cane. 2ig. Sedqu. ? An execiitor, defendant in 
equity pays no cop. Abr.Caf.Eq. 125. 

An heir at law, fuing for the family eftate, where he 
(hall not pay cofts, fee 1 Peer Williams 482. If a fum 
certain is given to a ilranger by ftatute, as where “J 
given to the profecutor, he lhall have no tofts, . as he hiul 
no right of aftion till he commenced it ; fo m popular 
actions, whether the penalty is certain or not, there lhall 
be no cofts. 1 Salk. 206. 1 Lutw. 201. Where efts 

arc allowed, it is not neceffary that the jury Ihould give 
the cells ; but they may leave it to the court t6 do it, who 
are bell able to judge of, what cojh are fitting to be given. 

21 Car. B. R. . 

It is the courfc of the court of B. R. to refer the taxing 
of the cells to the fecondary of the office, and not to make 
any fpccial rules for fuch matters; except it be in ex¬ 
traordinary cafes. 1 hill. Abr. 33 »- Attachment lies 
where colls are refufed payment: and where a plaintiff is 
nonfuit, aaion of debt may be brought for the cofts ; alfo 
the defendant may have a capias ad fatisfaciendum againft 
him. 1 Nelf. Abr. 550. Where aft* arc given after a 
yerditt, the court will Hop proceeding in the fame court 
dll they are paid, on motion made: but when eefts are 
given for not going on to trial, a party may proceed, tho 
they are not paid. Sid. 279. Sed. qu. if on a motion, 
the court would not Hop proceedings till cofts paid ? 

The awarding of cofts (inequity) is always difcretionary 
in the court : and in cafe of a great fraud, a perlon may be 
obliged to pay fuch cofts as /hall be afeertained by the w- 
tured party’s oath. 2 Fern. 123. Where damages were 
before recoverable, and a ftatute increafes them to double 
or treble the. value, the plaintiff lliall recover his double 
or treble damages; and cofts alfo, as parcel of the da¬ 
mages, (hall be trebled, 10 Cfo 116. a. 2 Inft. 289. 

Hard. IC 2 . Cartb. 297* , ,. I 

But where a new ftatute gives cither fingle, double or. 
treble damages, where there were no damages recoverable 
before, there no top lhall be allowed, becaufe the party 
can have nothing more than fuch new ftatute has already 
„iven, and that is damages only; for the ftatute of Ghu- 
«/?<r cannot operate to add chp to what is given by a 
fubfeouent ftatute j becaufe the new ftatute muft be con- 
ftrued from itfelf, which gives damages-only. a Inft. 28c. 
1 Salk. 205. Garth. 297. See Damages, See. And fee 
the Tails to the Statutes at Large, 4 to edition, in what 
cafes double and treble cop are given. Alfo fee a fmall 
etlavo volume relating to cop, lately publiOied by Mr. 
Strieant Sayer, containing the general law of top, with 
odCon Xthe llatute^ very ufeful for praftitionm, 

B Cop are given on informations fdr not going to 
trial.’ he king v. -James, ^Rep.Ttmf. Hard™, per Annaly, 
fo 1 co. Statutes which give top are to be taken ftnftly. 
I hid he King V. The Inhabitants of Glaftonhy, 35 7 • 
Where a caufe of aQion arifcs in the time of an execu¬ 
tor he is liable for ehp (as plaintiff); but where he is 
obliged to name himfelf executor, he is not bound to pay 
•' colls. Ibid. Harris and Vx’ v. Hanna, fo. 204, 20c. 
There lhall be no more eop than damages, wljcre the 
;„,l E e certifies on Slat. 43 Elite, c. 6. WaBer v-Xohfyhu. 
ppyf. p ar ’ *• f ,m 91 ' 2 Stra. 1232. S. C. See Wilf. 

far tdtts foali follow the verdift upon a trial by coiifent, 

or on a feigned iffae. Rex v. Phillips. Wilf. par. \. ft. 

261 Herbert v. Williamfon. Id. 3 2 4- Cop to be al- 
,'a w hen a caufe goes off and remains untried for want 
of jurors- Sparrow v. Turner, C. S. Wilf. par. 2. fo. 
ST See Index to Wilf. Rep. 

3 arpfff are allowed in Chancery, for failing to make an- 
fwer to a bill exhibited; or' making an infufficient an- 
r ... an d if a firfi fulwer be certified by a mafter to be 
infufficient, the defendant is to pay 401. coftn 3/. for a 
fecond infufficient anfwer; 4/. for a third, Wr. But if 
L anfwer be repined good, the plaintiff lhall pay the 


An anfwer is not to bo filed, (tfll 



or the defendant; or if a decree be obtained for the de¬ 
fendant, cofts are allowed by Stmt. 4 A f ^ H \ c i l r A .„ 

<£ot, In the old Saxon fignifies cottage, and fo is «m 
ufed in many parts of England. 

COtnriU0, A cottager: the cotarii, or cottagers, are 
mentioned in Dme/day . 

Chte and Cot# The names of places which begin or 
end with thefe words or /yllables, have the fignificatim of 
a little houfe or cottage; there are likewile dove m catee 9 
which are fmall hou/es or places for the keeping of dove* 
or pigeons. Game Law, 2par./oL 133,135. See Pigeon - 
Houfe. 

CotciiujS, Co ter fa, Bothfignify a fmall cottage, houfe 
or homeitall/ Cowel. 

Coterelluo. Cotarius and coterellus, according ta 
Spelman and Du Frefne, are fervile tenants; but in Domcfe 
day and other ancient MSS. there appears a diftinftion as 
well in their tenure and quality, 4 s m thei* name. For 
the cotarius had a free focage-tenure, and paid a ftated 
finh or rent in provifions or money, with fome occafiona) 
cuftomary fervices; whereas the coterellus feems to have 
held in mere villenage, and his perfon, iffue and goods, 
were difpofable at the pleafurc of the lord ,-——~Edmund 
Earl of Cornwall, gave to the bon-bommes of AJherugge , 
his manor of Cbefterton and Ambrofdcn—una cum villanis, 
coterellis, eorum catallis, ferviciis, JeBis, A omnibus fuit 
ubicunquc pertinents bus. Paroch. Antiq. 310. 

COteOlSOlO, Is ufed for /heep cotes and iheep feeding 
on hills: from the Sax. cote and wold, a place where there 
is no wood. 

COtgate, A kind of refufe wool, fo clung or clotted 
together, that it cannot be pulled afunder. By Slot. 13 
R. t. cap. 9. It is provided, that neither denizen nor fo¬ 
reigner lhall make any other refufe of wools but cotgare 
ana villein. 

Cotlatih and Cotfetblanft, Land held by a cottager, 
whether in focage or villenage,— Dimidia acra terra ja- 
cet ibidem inter Gotland, quam Johannis Goidering tenet, ex 
una parte, A cotland quam Thomas Webb tenet ex altera. 
Paroch. Antiq. 532. 

CotCttfelA, CotCetle, The little feat or manfion be¬ 
longing to a fmall farm. — Ego Thomas de C. dedi Dee 
A ffr/^rMalmlbury unam Cotletle /VCulern, cum omnibus 
pertinent its. Cartular, Malm/bur. MS. 

Cotfctfcue, A cottage-holder, who, by fervile tenure, 
was bound to work for the lord. Cowel. Cotfets are tho 
meanell fort of men, now termed cottagers , And cotfeti 

are thofe who live in cottages.- Villani vero vel cotieti, 

velperdings, vel qui funt huju/modi viles, vel inopes perfonetj, 
non font inter legum judices numerandi. Leg. Hen. 1. c. 
30. 

Cottage, (caagium) Is properly a little houfe for ha¬ 
bitation, without lands belonging to it. St at. 4 Ed. 1. 
But by a later ftatute, the 31 EL cap. 7. No man may 
build a cottage, unleft he lay four acres of land thereto; 
except it be m market-towns or cities, or within a mile 
of the fea t# or for the habitation of labourers in mints, 
failors, forefters, fhepherds, Ac. and cottages erefted by 
order of juftices of peace, tec. for poor impotent people, 
are excepted out of the ftatute. The four acres of land to 
make it a cottage within this law, are to be freehold, and 
land of inheritance: and Apr acres of ground Holden by 
copy, or for life or lives, or for any number of years, 
will not be fufficient to make it a lawful cottage. 2 Inft. 
737. Alfo the four acres inJee-/imple, or fee-tail, muft 
lie near the cottage, and be occupied therewith, fo tong at 
the cottage /hall be inhabited. 2 Roll. Abr . 159. 

' But this ftatute doth not extend to houfes that are copy- 
hold. I Buift. CD. The 1 penalty of ere£Ung cottages 
contrary to the ftatute, is 10/. for every, erection, and 
40/. a month for the continuance of it; -which is in- 
quirable in the leet, or the offenders may be puni/hed by 
indiftpent at the quatter-feffions of the peace, (Ac. And 
no owner or occupier of any cottage /hall fuffer any **- 
mates, or more families than one to inhabit therein, on 
pain toibrfeit to the lord of ehe leet tou a month; but 

in 
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in cottage* .b aih for the poor, more families than one may 
be placed, 

Cojttagej are oftentimes ereded on the wafte at the 
charge of pdrilhes, for poor impotent perfons, by the 
Churchwardens and over leers of the poor, having obtained 
leave of the ! ord of the manor in writing under hand and 
feal; hut th«Vn it mult he confirmed by the juftice* in 
fefiions. MmL Juft, 152. Cottagers of* new erefted 
cottages wi'hin the memory of man, ought npf to 
have common in the lord’s wafte, though they have four 
acres of land laid to them, Woosts Inft. 445. Every 
cottier, tsc. is obliged to work towards the repairs of 
the highways, or to hire ah ablelabourer to work on the 
days appointed by the ftatute, oh pain of forfeiting 
l/. 6d. per day. Stat . 22 Car . 2. But fee 7 Gee. 3. c. 
42. And title Highways, 

Cotton Eftyarp, For better fettling and preferving the 
library kept in the houfe at Wefimnfter , called Cotton - 
houfe, in the name and family of t^'e Cottons for the benefit 
bf the publick, a ftatute was made 12 W. 3. c, 7. See 
Stat. 5 Ann. c . 30. & 26 Geo. 2. c. 2,2. 

Cottono. Not within 27 Hen. 8. concerning the true 
making of .cloth, 2j if. 8. c. 12. J. 3. See the Table 
■ to the Statutes , title Cottons . 

Cotuca, Coat armour. Ad arma profiliunt £$’ milites 
autism Juper armatura cotucas nduerant , nsec at. Quarte- 
lois. Wolfing. 114. 

CotuefcmOj Boors or hulbandipen, of which mention is 
made in Domefday. 

Courbet, or Courebtr, Signifies a fador that continues 
abroad in foxne place or country for traffick ; as formerly 
In Gafioign , for buying of wines. Stat. 37 i?<f. 3. e. 16. 
This word is alfo ufed for the.general book wherein any 
corporation, tic. regifter their particular ads. 3 & 4 
Ed. 6. c. 10. 

Countable, (Fr. conversable , Lat. rationahilis) Is what 
is convenient or fuitable.— Every of the fame three forts of 
goods, See. Jhall be good and covenable, as in old time hath 
been ufed. Stat. 31 Ed. 3. cap. 2. CovenaUy indowed, 
that is, indowed as is fitting. 4 H. 8. c. 12. See Plowed. 
472. 

Covenant, ( conventioJ Is the confent and agreement 
of two or more perfons to do or not to do iome ad or 
.thing, contraded between them. Alfo it is the declara¬ 
tion the parties make, that they will ftand to fuch agree¬ 
ment, relating to lands or other things; and is created by 
deed in writing, fealed and executed by tljc parties, or 
otherwife it may be implied in the contrad as incident 
thereto. 2 Mod. Entr. 91. And if the perfons do not 
.perform their covenants, a writ or adion of covenant is 
the remedy to recover damages for the breach of them. 
Ibid. 

Under this head is to bexonfidered, 

I . The feveral kinds of covenants, and by what words 
they art treated. 

II. What covenants art good and binding , and by whom 
they may he made. 

III. Who Jhall take advantage of covenants, and who art 
bound by them. 

IV. What Jhall bo a performance, and whatjs breach of 
covenant . 

I. Of the feveral kinds of covenants, and by what words 
they are eroded. 

A covenant is generally eitfcgr in fad or in law: info# 

, Is that which is exprefly agreed between the parties, and 
’ infested in the deed; and inlaw, is that covenant which 
the law intends and implkis, though ithe not exprefted in 
words; a*if a leflbr demife and grant to his leftee a houfe 
*or lands, tic. lot a certain term, the law will intend a 
% t covenant qn .the lejflbt’s.part, that the ieftee^ihaH, during 
the term, quietly enjoy the fame againft all incumbrances, 
l Inft. 384. 

There i* alio a covewat rtal, and covenant perfinal t a 
real covenant it ti#t wheneby a mjan ties himfclf to pafs a 
thing real, as lands or tenements; or to levy a fine of 
Jands, tic. And covenant perfinal, is where the fapie is 
annexed the perfon and merely ^tfoqalf as if a perfon 


covenants with another by deed to build him a houfe, or 
to ferve him, tic* F* N. B. 145. 5 Fop. 10. 

Covenants are like wife inherent , that tend to the fupport 
of the land or thing granted ; or are collateral, to it; and 
are affirmative, where fomewhat is to be performed; or 
negative ; executed, of what is already done, or executory t 
but a covenant being to bind.a man, to do fometEing in 
future, is for the moft part executory. 1 Vent, 176, 
Pyer 1,1 i, 271. ‘ And where a covenant ftiall be eonftrued 
dependent upon another, and when difiintt by itfelf, fee 
Winch 74. 3 Cro. 107. 

0 

As to the words by which covenant may be created, 

Tis held in all cafes where words that begin any fen- 
tence are conditional, and give another remedy, they (hall 
not be eonftrued a covenant ; and yet if words of condition 
and covenant are coupled together in the fame fentence, 
as Provided always, and it is covenanted. See. in that cafe 
they may' be adjudged both a condition and covenant . 
March 103. 

The law docs not feem to have appropriated any fet 
form of words, which are abfolutcly neceflary to be 
made ufe of in creating a covenant ; and therefore it 
feems that any words will be effectual for that purpofe, 
which fliew the parties concurrence to the performance of 
a future aft; as if leftee for years covenants to repair, 
tic. Provided always, and it is agreed , that the lejfor Jhall 
find great timber, tic. this makes a covenant on the part 
of the leflbr to find great timber, by the word agreed, 
and it ihall not be a qualification of the covenant of the 
leftee; 1 New Abr . 527. 

There is this difference however between a covenant 
and condition; a condition gives entry, and covenant 
gives an a&ion only. Owen 54. A perfon cannot have 
adion of covenant upon a verbal agreement, for it cannot 
be grounded without writing, except by ipecial cuftom. 
F. N. B. 145. 

II. What covenants are good and binding, and by whom 
they may be /rude. 

All covenants Between perfons mull be to do what 
is lawful, or they will not be binding ; and if the thing 
to be done be imfojjihle , the covenant is void. Dyer 112. 
But where the thing is lawful at the time of the covenant 
made, and afterwards the matter ageeed to be done is pro¬ 
hibited by aft of parliament, yet fuch covenant will be 
binding. 3 Med . 39. And if a man covenants to do a 
thing before a certain time; and it becomes imptffible by 
the aft of God, this Ihall not excufc him, inafmuch as he 
hath bound himfelf precifely to do it. 2 Danv. Abr. 
84. 

IF a perfon covenants exprefly to repair a houfe, and it i* 
burnt down by lightening, or any other accident, yet he 
ought to repair it; for it was in his power to have provided 
againft it by his contract. Alleyn 2 6 , 27. 1 till. Abr . 

149. But he is not fo bound by covenant in law. Where 
houfes are blown down by tempeft, the law cxcufes the 
leftee in action of wafte; though in a covenant to repair 
and uphold, it will not. 1 Piowd. 29. If a leftee for 
years, rendering rent, covenants for, him and his afligns to 
repair the houfe, and afterfhe leftee afligns over the term. 



leftee, on hisexprefs covenant torepair; and this perfonal 
covenant cannot be transferred. By the acceptance of the 
r?nt. 2 Danv. Abr. 240. ^ 

^A&ion of covenant alfo lies on covenant for pay men t of 
rent agajjpft ,fuch, leftee; but not adion of debt after ac¬ 
ceptance. ]hfil*p+ . 24* In covenant upon a demife, ren¬ 
dering rent,fhe defendant cannot fay, that part of it was 
to be allowed ^jfor is a covenant againft a covenant. 
Qopsh. 21. # 

An^infant WitbK ^ge may bind himfelf apprentice; 
but neither at Common law nor, by ftatute may be bound 
by /ove^apPf^^^' aj^^riwfhip, fo as to. make him 
liable lo anagfion of cpvtmept, iflnyiepart, tic. By the 
Cuftpm of iojnau bipd himielf by his covenant at 
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. m. Who Jhall lake advantage of covenants , and who 
art hound by them. 

There may be an agreement and covenant, only to be 
performed by the parties themfelves » and there are fome 
covenants which none but the party and his heirs may take 
advantage of, beitfg fuch as concern the inheritance, and 
deicend to the heir, : as knit to the eftate: Covenants in 
grofs go to the execotors, &c. \ 1 Roll. Air . <zO. 2 
Danv. 235. Not only parties to deeds, but their exe¬ 
cutors and adminiftrators, fhall take advantage of inherent 
covenants , though not named; and every affigriee of the 
land may have the benefit of fuch covenants : Hkewife- 
executors and afligns are bound by them, although not 
named, as a covenant to repair, (Ac* 5 Rep. 16, 17. 

1 Cro. 552; If a man covenants with another to do any 
thing, his heir (hall not be bound, urilefs he be exprefly 
named : And yet where a lefTee covenants to' repair, the 
heir fhall have the benefit of the covttiant, though not 
named, becatife it runs with the land. 2 Lev. 92. 5 Bep. 8. 

The grantee of reverfion may bring ad ion of covenant 
again ft a leflee, as well in the county where the demife 
was made, as in the county where title lands lie. Cartbew 
183. And grantees of reverftons Jwve the like remedy by 
aftion of covenant againfl terrors, as the feflors and their 
heirs, &c. by St at. 32 H. 8. c r 28. Aperfcn fticnants 
with another, to pay him monejjr/Siit a time to come, and 
doth not fay to his executors, if the covenantee ' die 
before the day, yet his executors of "adminjftrators fhall 
have the money. Dyer 11 a, 257. And in every cafe 
where the teftator is bound by a covenant, the cifecutbr 
(hall be bound by it; if it be not determined by his 
death.' 48 Ed. 3.2. 2 Danv. 232. Aftignecs fhall not 

have an aftion upon breach of any covenant, before their 
tifhe. Cro.Elix. 863. An affignee fhall be charged 
in a writ of covenant for breach, after (he death of the 
firft lefTee; as it is a charge on the land, i. e. in cafe of 
repairs. 2 Danv . 238. 

If A. feifed of land in fee, conveys it to B. and cove¬ 
nants with B. his heirs and afligns, to make any other 
affurance upon rfcqueft; and after B. conveys it to C. 
who conveys it to D . and then D. requires A. to make 
another affurance, according to the covenant ; if he refufes, 
D. fhall have adlion of covenant againfl him, as affignee 
to B. Ibid. 236. A leffor made a leafe of an houfe for 
years, excepting two rooms, and free paffage to them; 
the lefTee affigned the term, and the leffor brought cove¬ 
nant againfl: the affignee for difturbing him in his pafTage 
to thole rooms; and adjudged that the aftion lies: For 
the covenant gees with the tenement, and binds the 
affignee. (N. B. This relates to the fajfage.) 1 
Balk. 19 6. If a man who leafes for years, oufts the 
lefTee, he fhall have covenant againfl him. 48 Ed. 

4 2, But if, where a perfon leafes lands for years, a 
Mger enters before the lefTee, fuch lefTee fhall not have 
an'wion of covenant upon this >ufter, becaufe he was 
nevtjjj? a leffee in privity to have the aftion. 2 Danv. 234. 
A nip grants a watercourfe, and afterwards flops it; for 
this Voluntary misfeafance, covenant lies. 1 Sound. 322. 
Though where the ufe of a thing is demited, and it runs 
to decay, fo that the lefTee cannot have the benefit of it, 
for this nonfeaf&nce no afition of covenant lieth: Nor may 
covenant be brought for a thing which was not in ejfe at 
the making of the leafe. 2 Danv. 233. | 

If one makes a leafe for years, referving a rent, a&ion 
of covenant lies for non-payment of the rent; for the red¬ 
dendum of the rent is an agreement for payment of it, 
which will make a covenant. Ibid. 230. A leafe is made 
to two, and one feals the deed, but the other doth not; 
if he accepts the eftate and occupies the land, he is bound 
to perform the covenants for payment of the rent, repara¬ 
tions, and the like. 1 Shep. Ahr. 458. Where there is 
an agreement under hand and feal, action of covenant may 
be brought on it: and if a man is party to a deed, his 
agreement to pay amounts to a covenant, tho* formal words 
are wanting* 2 Mod. 91, 769. A&ion of covenant ties 
on a deed indented,^ poll; alfo on a bond, it proving 
an agreement, a Danv. 228. 1 till. Ahr. 346. And 

if one man covenants to pay another 20/. at a day; al¬ 
though he may have attion of debt for the 20 /. yet p ds 
1 


Add he may fytve a writ of covenant at his election. 2 
Danv. 229. 

It is agreed that A. B. fhall pay to C. p. *ioo I. for, 
lands in E. this is a mutual covenant, whereon a£tion of 
covenant may be brought if C. D. will not convey, 1 
Sid. 423. But where there are mutual covenants, and the 
one not to be performed before a preceden i covenant, in 
fuch cafe, the covenant is not fuable till the pther is per¬ 
formed : Though if the covenants are diftind ( and mutual, 
feveral a&ions may he brought by and againfl the parties. 

1 Lilt Ahr. yto. 2 'Mod. 74 In a covenant to pay ano¬ 
ther fo much mohey, he making him an eftate in* fuch 
land, tsc. It has been adjudged, that if he tender the 
covenantor a feoffment, and offer to make livery, he may 
have a&ibn of covenant for the money, as if he had made 
a title. 3 Salk. 107, If a perfon covenants that he hath 
good right to grant, lAc. and he hath no, right, it is a 
breach of covenant, for which aftion of covenant lies. 2 
Bui. 12. Where a man covenants that he hath power to 
grant, and that the grantee, fhall quietly enjoy notwith¬ 
standing any Naiming under him; thefe are diflinCl cove¬ 
nants, for one goes to the title, and the other to the pof- 
feffion. 1 Mod. 101. A covenant for the lefTee to enjoy 
againfl all men 5 this extends not to tortious ads and en¬ 
tries, for which the lefTee hath his proper remedy 
againfl the aggrefibrs. Faugh. 111, 120. 

, Where there is a covenant 10 fave harmlefs againfl a cer¬ 
tain perfon, there the covenantor mu ft fave the covenantee 
Jiarmlefs againfl the entry of that perfon, be it by wrong 
or rightful title : But if it be to fave harmlefs againfl all 
perfons, the entry and evidlion muft be by lawful title. 
Cro. Etix. 213. Covenant that lands fhall continue of fuch 
a value notwithflanding any ad done, or to be done, ex- 
tendeth Only to the time of the covenant made; and ’tis 
laid cannot extend as well to that time, as to the lime fu¬ 
ture. Ibid. 43, 479. I LilL 352. Where the covenant 
is to do a thing, and no time appointed for it, it mult be 
done in convenient time; If it be inferted in a deed among 
other covenants , that the lefTee fhall repair, provided the 
leffor allows timber, £$* c. this will be a good covenant on 
both Tides. 2 And. 7$. Dyer$j, 150. Hob. 28. 

But a covenant muft wait upon and join with the grant; 
fo that if it be to make fuch affurance as fhall be reafen- 
ably devifed, it muft be of an-affurance that differs not 
from the bargain : and when the eftate to which a cove¬ 
nant is annexed is at an end, the covenant it gone. Hob. 
276. 1 Leon. 179. In an indenture, the word covenant, 

is a word both of leffor and lefTee; and therefore if the 
lefTee covenants to pay the rent, .this is a reservation. 
Tho* when there is a covenant for a lefTee to repair, and 
he makes an under-leafe to one who is in poffeffion, the 
under lefTee is not liable to that covenant, in law or equity. 
1 Roll. Rep. 80. 'l Fern. 87. 

An exprefs covenant in a deed, will qualify the general 
covenant of Jaw: though oil a covenant in law, the leflee 
cannot charge the executors or admiriiftrators of the leffor; 
as he may upon an exprefs covenant for quiet enjoyment. 
Dyer 257. See 4 Rep. 80. If a leffor covenant with the 
leflee that he fhall havehoufe bote, &c. by affignthent of 
his bailiff, this is a good covenant ; and yet it doth not 
retrain the power that the leflee hath by law to take thofe 
things without affignment: But if a leflee covenants , that 
he will not cut any timber, without the leave or affign¬ 
ment of the leflbr; by this he will be reftrained. Dyer 
19, 115. A man make%» leafe, wherein are divers co¬ 
venants to be performed hf the lefTee; and after the leflee 
doth covenant that if any of the covenants are broken, the 
leflbr fhall enter upon the land demifed, and hold it till 
the leflee make him amends, & V* it is good, and the lef¬ 
for may take advantage thereof. Fitx. Cov. 3. 

IV. What Jhall be a performance, and what es breach 
of covenant* 

Notany duty or caufe of action arifes on a covenant, till 
it is broken: and as to breaches of covenant , if a perfon 
by his own t& difables himfelf to perform a covenant, it 
ia a bfeach thereof. 5 Rep. 21. Though there can be no 
covenant or breach, where a leafe, isle, is void. Teh. 
t8, ‘19* But here although prhen a covenant concerns 

til* 
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the intmfi of the leafe, at where 'tit for paying rent* it 1$ 
void, ifjthe leafe be fo : yet where covenants are collateral 
to the leafe and intereft, though that be void; the cove¬ 
nants may be good. Owen 136. And if a covenant to do 
a thing it performed in fubftance, and according to the 
intent, it is good, though it diflfers from the words; and 
on the other hand, although the covenantor performs the 
letter of his covenant, if he does any aft to defeat the in¬ 
tent and ufe of it, he is guilty of a breach . Mod, Ent, 
Engl. 

In covenant that a perfon fhall hold land free from all 
incumbrances, and be kept indemnified from arrears of 
rent; there, till an aftion is brought, or dirt refs made, he 
is not damnified: and a fuit in Chancery is no breach in 
fuch cafe; but where a jointure, or dower is recovered, 
it is. Skin. 397. Moor 859. Palm. 339. If covenants 
perpetual are once broken, and an action is brought, and 
recovery thereon ; upon a new breach, a fare facias (hall 
be had on that judgment, and the plaintiff need not bring 
anew writ of covenant. Cro. Eliz . 5. When the inten¬ 
tion of the parties can be colle&ed out of a deed for the 
doing, or not doing of the thing, covenant fhall be had 
thereupon, Cham. Rep. 294. A covenant being one 
part of a deed, is fubjeft to the general rules of expofi- 
tion of all parts of the deed: And in a covenant the hit 
worth, that are general, fhall be expounded by the 
firft words, which arc fpccial and particular. Vent. 
2i8» Affo a later covenant ctnnot be pleaded in bar to 
a former. 

When a covenant is to two perfons jointly, one of them 
may not bring aft ion of covenant 4 , or plead alone, but 
both mull join. 1 Nelf 558. If a man is bound to per* 
form all the covenants in an indenture, and they are all 
in the affirmative, lie may plead performance generally* 
Co. Lit. 303. Covenants in the negative mull be pleaded 
fpecially. Ibid. 330. When fome covenants are in the 
negative, and fome in the affirmative, the defendant is to 
plead fpecially to the negative covenants, that he had 
not done the thing, and performance generally as to the 
affirmative : (fed. qu. and vide poft.) And where the nega¬ 
tive covenants are againrt law, and the affirmative agree¬ 
able to law, performance generally may'be pleaded. 
Moor 856. If any of the covenants are in the/disjunftive, 
fo that ’tis in the cleftion of the covenantor to perform 
the one, or the other, the performance ought to be fpe¬ 
cially pleaded, that it may appear what part hath been 
performed. Qv. Eliz. 23. i Nelf ^$. And commonly 
where an aft is to be done, according to a covenant, he 
who pleads performance ought to do it fpecially. 1 Leon. 

13 6 . 

In debt upon bond for performance of covenants, one 
whereof for peaceable enjoyment, and free from all in¬ 
cumbrances, and another for farther afTurance, &c. the 
defendant fhould plead fpecially, that the houfe was 
free from incumbrances at the time of the conveyance 
made, and not charged at any time fmee, and that no 
farther afTurance had been required, or fuch an afTurance 
which he had executed, fcfr, yet where a defendant 
pleaded generally, in this cafe it was held good, i Latw. 
003. 

Covenants are generally taken moft ftrongfy againft the 
covenantor, and tor the covenantee, Plowd. 287. But 
it is a rule in law, that where otic thing may have feveral 
intendments, it (hall be conrtrued in the moft favourable 
, manner for the covenant#* 1 Lut. 490. The common 
ufe of covenants is for aflfiring of land; quiet enjoyment 
free from incumbrances; for payment of rent referved ; 
and concerning repairs, &c. And in deeds of covenant, 
(ometimes a claufe for performance with a penalty, is in* 
ferted in the body of the deed: Other times, and more 
frequently bonds for performance, with a fufficient penal¬ 
ty, are given feparate; which laft being fued, the jury 
mull find the penalty; but on covenant, only the damages* 
Woof shift 50. 

Covenant % non-payment of rent, was referred to the 
matter as to the rent, and on payment thereof procefs to 

- , t I ^ f. ^ t_V „ . ^ 
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otJnt ff* ® W ' 3 ‘ f ‘ In bonds, (f f . 

plaintiff may affign as many breachea aa be pleafes, and 
die jury may aflcfi damages: on defendant's paying da- 

ma >' f b V U M b « HgmcnYftafl re- 
mam to anfwer any farther breach, and plaintiff may 

have a/««/.ria, againft the defendant; P 4 1 

It is held an aflion of covenant may be laid in Unit., 
for non-payment of rent on a leafe of lands in any other 
Pfi . , 1 S ' d - 4 ? 1 • And if m this attion, a fum be mif- 
eaftji either too little or too much} it is amendable: anil 
not like to the adtion of debt; which if alledjred lefs than 
it is* withouteihewing the reft to be fatisfied, it is ill. , 
*"• 39 - * Cro. *47; In adion of covenant, the plain¬ 

tiff mult have recourfe to the deeds or writings, and the 
circumftances of time, place, and take notice what 
particular covenant in the deed it is bell to infill upon, to 
lay a breach right, t?r. the words of covenanting are 
ctwtnam, grant, pnmifr, and agra, 13 c. but there needs 
no great exaitneis in wotds to make a covenant. See 
Bonds. 
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ftiy us to that, but there being another breach as to not 
repairing, the plaintiff might proceed for that. Jim. 
/ thy. Rep. Par. i. /*^5. in an aftion of covenant, it is 
not necefikry to aver that the plaintiff performed his cove¬ 
nant*. Jodderell v. Cowell. Rep . Temp. Mardw. 343-4. 


Further, this word is taken for thtfofmn leapt, and 
tenant ; which was a feditious con/piracy, invented in 
Scotland, voted illegal by parliament, and proviiion is 
made againft it, by ftat. 14 Car . 2. cap. 4. 

Covenant to ftanh fefftn to Wee, Is when a man 
that hath a wifo children, brother, lifter, or kindred, 
doth by covenant in writing under hand and feal agree 
that for their or any of their proviiion or preferment, he 
and his heirs will Hand feifed of land to their ufe; either 
in fee-fimple, fee-tail, or for life. The ufe being created 
by the fat. 27 H. 8. c. 10. which conveyeth the^eftatc as 
the ufes are direfted; this covenant to ftand feifed is be¬ 
come a conveyance of the land fince the faid Ihtute. The 
confiderations of thefe deeds, are natural afieftion* mar- 
rwge, fcsV. and the law allows in fuch cafes confidera- 
tion of blood and marriage, to raife Ufer, as well as mo¬ 
ney and other valuable confideration when a ufe is to a 
ftranger, P/o<wd. 302. There are no confederations now 
to raife ufes upon covenants to ftand foiled, but natural 
love and affeftion, which is for advancement of blood; 
and confederation of marriage, which is the joining of 
the blood and marriage together: other cohfiderations* ■ 
as money, t$c. tor land, though the words in the deed 
ar 0 ftand feifed, yet they are bargains and falcs, and with¬ 
out inroiment they raife no ufe. Carter i 38. till Abr 
353 - * " 

' The “foal covenant to ftand feifed to ufes need not be 
by deed indented and inrolled: And where a man li¬ 
mits his eftate to the ufe of his wife for life, this imports 
a fufficient confideration in itfelf: Alfo if a perfon cove¬ 
nants to ftand fi-ifed to the ufe of his wife, fon, or cou- 
fin it will raife an ufe without any exprefs words of confi- 
deratton, for fufficient confideration appear?. 7 Ref. 40. 
In cafe of a covenant to ftand feifed, fo much of the ufe as 
the owner ddth not difpofe of, remains ftill in him. 1 
Ventr. 374. And where an ufe is raifed by way of cove¬ 
nant, the covenantor continues in poffelfion; and there 
the ufes limited, if they are according to law, fhall rife 
and draw the pofteffion out of him : but if they are not, 
the pofltrffion fhall remain in him until a lawful ufe arifeth. 

1 Leon 197. 1 Mod. 155, 160. 

If on a covenant to ftand feifed to ufes, no ufe doth 
arife, yet it may be good by way of covenant and give re¬ 
medy to the covenantoe in an aftion ; as if the covenant 
be future, that in confideration of a marriage, lands fhall 
defeend or remain to a fon and the heirs of his body on the 
body of his wife; in this cafe the covenantee nuy have 
writ of covenant upon the covenant againft the covenantor. 
But if a covenant be that a man and his heirs, fhaUfrom 
henceforth ftand and be feifed to fuch and fuch ufes, and 
the ufes will not arife by law: here no aftion of cove¬ 
nant lies onthe covenant, for this aftion will never lie 
? ? °L m C0Venant but fuch as is either to do a thing 
hereafter, ^or when the thing is already done, and not 
when it is for a thing nrefenr. Plowd. 30;, 398. 
Pinfk*, Law 49. » Baron knd Feme. 

CufccrtSWiOtt, A matne^woman. Star. 27 Eliz. 
cap. 3. See Black, Cm. 1 F. 442. and Com. Dip 1 F. 
dt. Baron and Feme. 

CebffUtffj {Fr.) Any thing that covers ; ns apparel, 
a coverlet, tJc. but it is by our law particularly applied 

* to 
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tp the ffete and condition of a married woman, who is 
Jub potefiate viri ; and therefore difabled to contrail with 
any to the damage of herfclf or huiband, without his 
confent and privity, or his allowance and confirmation 
thereof. Bra ft. lib . I. c. io. lib. 2, c. 15, {Ac. Bro. 
Abr . When a woman is married, file is called a Feme Co¬ 
vert ; and whatever is done concerning her, during the 
marriage, is faid to be during the coverture ; All things 
that are the wife's, are the hufband’s; nor hath the wife 
power over herfclf, but the huiband: And if the hufbaud 
alien the wife's land, during the coverture , Ihe cannot 
gainfay it during his life; but after his daath, file may 
recover by cm in vita . Telms de Ley. Sec Baron and 
Feme. 

Coin'll, (Covina) Is a deceitful compact between two 
or more to deceive or prejudice others, as if tenant for 
life or in tail, confpires with another, that he fiiall recover 
the land which he the tenant holds, in prejudice of him in 
reverfion. PU~wd. 546. Covin is commonly converfant 
in and about conveyances of land by fine, feoffment, re¬ 
covery, {Ac . And then it tends to defeat purchafersof the 
lands they purchafe, and creditors of their jult debts; and 
io it is uled in deeds of gift of goods: It may be likewife 
fometimes in fuits of law, and judgments had in them* 
But wherever covin is, it fhall never be intended, unlefs 
it appears and be particularly found ; for covin and fraud 
though proved, yet muft be found by the jury, or it will 
not be good. Brownl. 188. Bridgm . 112. 

If one make a leafe to a perfon by covin , and after 
grant another leafe to another bona fide , but without any 
fine or rent; in this cafe the fecond leflec may not avoid 
the firft leafe, becaufe he is not a purchafer that comes in 
for money. 3 Rep. 83. On recovery by a good title, 
there c may be covin ; as where tenant for life by afient, 

{ Ac . fufters a recovery by Nil ditit , without making any 
defence: And if a man hath a rightful and jult caufe of 
action, and of covin and confent fiiall raife up a tenant by 
ivrong againft whom he may recover; the covin doth fo 
fuffbeate the right, that the recovery, although it be 
upon good title, fiiall not bind.' Bro. Covin. 47. Co. 
Lift. 357. 1 Sbep. Abr. 365. A. is tenant for life, re¬ 

mainder in tail to B. and a pracipe is brought again ft 
them as jointenants, by covin between the demandant 
and A. and an anfwer procured for B. as jointenant, 
and they join the mife, (or iffue) and after make default, 
whereby final judgment is given; this fiiall not defeat the 
eftate of B. who may bring a writ of dilceit and ihall be 
refiored to his land. Roll. Abr. 621. 

If a man that has a right to certain lands, by covin 
caufes another to ouft the tenant of the land, to the intent 
to recover it from him, and he recovers accordingly againft 
him by a&ion tried; yet lie fiiall not be remitted to his 
ancient right; but is in of the eftate of him who made 
the oufter ; and an aftife lies againft him. 2 Danv. Abr. 
309. Land is aliened, pending.a writ of debt, by covin, 
to avoid the extent thereof f<fr the debt; the land fo ali¬ 
ened fiiall be extended, when the covin appears upon the 
return of the elegit by the fhcriff. Ibid. 311. If a man 
makes a deed of gift, {Ac. of his goods in his life-time by 
covin, to ouft his creditors of their debts, after his death 
the donee or vendee ihall be changed for them* See 5.0 
H. 3. c. 6. and the feveral ftatutes of frauds. If goods 
are fold in market overt by covin , on purpofe to bar him 
that hath right, this fiiall not bar him thereof. 2 Infi. 713. 

Council. In the city of London, there are common 
couneil-men chofen in every ward at a court of wardmote 
held by the aldermen of the refpe&ive wards on St. Tho¬ 
mas's day yearly: They are to be chofen out of th$ moft 
iiifficicnt men; and fworn to give true council for the com* 
mon profit of the city, {Ac. Lex Londinen. 117. In the I 
court of common council, are made laws for advancement^ j 
trade; and committees yearly appointed, {Ac. But ai&s 
made by them, are to have the afloat of the Lord Mayor 
and Aldermen, by flat. 11 Geo. i. c. 18. and fee 10 Geo. 

2. c. 8. 

Counfello?, (Conftliarius)^ Is a perfon retained by a 
client to plead his caufe ip&'court of judicature. A coun¬ 
cilor at law hath a privilege to enforce any thing which 
is informed him by his client, if pertinent to the matter, 
and is not to examine whether it be true or falfe; for it is 


at the peril of him who informs him. Cro. Jac, 90* But 
after the court hath delivered their opinions of the matter 
in law depending before them, the counfel at the*bar are 
not to urge any thing further in that caufe. 1 till. Abr . 
355. A cosnfeUor muft not fet his hand to a frivolous plea, 
to delay a trial; which argues ignorance or foul practice. 
Ibid. And as counfellors have a fpeciai privilege to practice 
the law, they are puni/hable by attachment, (Ac. for mis¬ 
behaviour. 1 Hawk. P. C. 157. No rccufant convifl, 
or non-juror, /hall practice the law, as a counfellor, or 
otherwife, under penalties, by ftat. 3 Jac. I. c. 5. 13 

iA 14 W. 3. e. 6. c 

Counfel; for prifoners. No counfel is allowed a pri¬ 
foner upon a general iflue, on indictment of felony, {Ac. 
unlefs tome doubtful point of law arife: The court is the 
prifoner's only counfel ; and the behaviour of the prifoner 
in his own defence, is one means of difeovering the truth. 
In appeals, and upon fpcclal pleas, {Ac. the prifoner fiiall 
have counfel afligned him by the court: tho' counfel is not 
to prompt the prifoner in matters of fall. 2 Hawk. 400, 
401. Provifion is made for counfel for prifoners in treafon, 
by ftat. 7 {A 8 W. 3. c. 3. which is extended 10 trials, upon 
impeachments, by 20 Geo. 2. c. 30. e 
Count, Signifies the original declaration of complaint 
in a real aCtion. As declaration is applied to perfonal; fo 
count is applicable to real caufes : but count and declara¬ 
tion are oftentimes confounded, and made to fignify the 
fame thing. F. N. B. j6,*6o; In parting a recovery at 
the common pleas bar, a ferjeant at law counts upon the 
pracipe, {Ac. See Counters and Declarations. 

Counter, (Fr. Comte) Was the moft eminent dignity of 
a fubjeCI, before the conqueft; and thofe who in ancient 
times were created countees, were men of great eftate: for 
which reafon, and becaufe the law intends that they aftift 
the King with their counfel for the publick good, and 
preferve the realm by their valour, they had great privi¬ 
leges ; as they might not be arrefted for debt or trcfpafs; 
or be put on juries, {Ac. Of old the countec was prof eft us, 
or prapofitus comitatus, and had the charge and cuftody Of 
the county ; but this authority the Jherijf now hath. 9 Rep • 
46. A countcc or count, is an earl, in the law French . 
Law Fr. Dift. 

Countenance. This word feems to be ufed for credit 
or eftimation. Old Nat. Br. xi 1. And in the ftat. 1 Ed. 

3, c. 4. See Contentment . 

Counter, ( Computatorium from the Lat. Camputare) Is 
the name of two prifons in London, the Poultry-counter , and 
Woodfirtet-counter, for the ufe of the city, to confine 
debtors, peace-breakers, {Ac. wherein if any enter, he is 
like to account before he gets out. Cowel. 

Counterfeits* Perfons obtaining any money, goods, 
{Ac. by counterfeit letters or falfe tokens, being convicted 
before juftices of aflife, or julticcs of peace, are to fufter 
fuch punilhment as fiiall be thought fit, under death; as 
imprifonment, pillory, {sc. Stat. 33 H. 8. cap. 1. It 
was the opinion of Sir Edward Coke, that upon this fta- 
tute the offender could not be fined; and that only corpo¬ 
ral pains ought to be infli&ed : But it hath been other- 
wife adjudg'd in Terry’s cafe, who by a falfe note in the 
name of another obtain'd into his hands a wedge of filver, 
of the value of, two hundred pounds; and on convittion 
thereof, was fentenced to Hand in the pillory, pay a fine 
I of five hundred pounds to the King, and be imprifoned 
during the King’s pieafure. Cro. Car. 407. The ob¬ 
taining of money from one mapjto another’s ufc, upon a 
falfe pretence of having a meifage and verbal order to 
that purpofe, is not (at common law) pumfliable by crio 
ipipfil profecution; it depending on a bare naked lie, 
againft which common prudence and caution may be a 
fe$ur{ty. 6 Mod. 105. 1 Hawk. P. C. 188. Now per 

Stat f 30 Geo. 2* c. 24. Obtaining money, goods, {Ac, 
by falfe pretences, (a very vague expreflion) the offender 
is liable to fine or imprifonment, or pillory, or tranfpor- 
tation for feven years. Counterfeiting the Eing's feal, or 
money, {Ac. which is treafon, vide T reef on ; And coun¬ 
terfeiting Exchequer bills, bank-bills, lottery-orders, {Ac. 
which are felony. See Felony, Fraud. 

CflUttttrmatU), Is where a thing formerly executed, is 
afterwards by fome ad or ceremony made void by the par¬ 
ty that firft did it. And it is either adual, by deed; or 
* implied; 
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implied: A&ual* where a power to execute any authority, 
&c. is by /i formal writing for that very purpofe put off 
for a time, or made void: and implied* is where a man 
makes his laft will and teftament, and thereby devifes his 
land to A . B. if he afterwards enfeoffs another of the fame 
land, here this feoffment is a countermand to the will, 
without any expreis words for the fame, and the will is 
void as to the difpofition of the land: Alfo if a woman 
feifed of land in fee-Tim pie, makes a will and devifeth the 
fame to C. D . and his heirs, if he furvives her; and after 
fhe intermarries with the faid C. D. there by taking him 
to hulband, and coverture at the time of hef death, the 
will is countermanded . Terms de Ley* But if a woman 
makes a leafe at will, and then marries, this marriage 
is no countermand to the leafe, without exprefs matter done 
by the hufbahd to determine the will. 

Where land is devifed, and after a leafe made thereof 
for years only ; it lhall not be a countermand of the will, 
which is good notwithftanding for the reverfion after the 
leafe for years is ended : But in cafe a man have a leafe 
for years, and gives* it by his will, and after furrenders 
it ; it is a countermandj)f the devife, and the devifee 111 all 
not have his leafe. Dyer 47. Goldjb. 93. If a copy¬ 
holder like to die, dofurrender his eliate to the ufe of his 
wife or children, without any confidcraiion of money, bV. 
and he recover before the prefentment and admittance, it 
may be countermanded: ’Tis othenjpfc if it be to the ufe 
of a ftranger. Kitch. 82. If there be a feoffment with 
letter of attorney to make livery and feifin ; and be¬ 
fore it is made the feoffor makes a fcoff r.cnt, or bargain 
and fale of the land, or leafe to another, it will be a conn* 
termand in law of the authority given by the letter of at¬ 
torney, 2 Brownl . 291. A perfon mm countermand his 
command, authority, licence, fcfr. before the thing is 
done; and if he dies, it is countermanded. There is a 
countermand of notice of trial* Si c. in law proceedings* 

Counterpart. When the fcveral parts of an indenture 
are interchangeably executed by the feveral parties, that 
part or copy which is executed by the grantor is ufually 
called the original* and the reft are counterparts; tho* of 
late it is moft frequent (and better) for all the parties to 
execute every part; which renders thqm all originals. 
Black. Com . 2 V. 296. 

Counterplea, Is when the tenant in any real a&ion, 
tenant by the curtefy, or in dower, in hisanfwer and pica, 

' vouches any one to warrant his title, or prays in aid of 
another, who hath a larger eftate; as of him in reverfion, 

• bV. Or where one. that is a ftranger to the action, comes 
and prays to be received to lave his eftate; then that which 
the demandant ailedgeth againft it, why it fhould not be 
admitted, is called a counterplea: In which fenfc it is ufed 
fiat. 25 Ed. 3. cap. 7. So that counter plea is in law a 
replication to Aid Brier ; and is called counterplea to the 
mouther: But when the voucher is allowed, and the 
vouchee comes and demands what caufe the tenant hath to 
vouch him, and the tenant ihews his caufe, whereupon the 
vouchee pleads any thing to avoid the warranty; that is 
termed a counterplot 1 of the warranty. Terms dt Ley* 
St at. 3 E. l. cap. 39. If on demurrer to a counter plea of the 
voucher upon a warranty, it be found againft the vouchee, 
judgment (hall not be peremptory, but only fiet wcare: 

JjTis otherwife upon a pfea to the writ tried by the country, 

WmBep. 34, 4 Rep. 80. 

^^Countetal&olU, Are the rolls which JbtriJfs of counties 
have, with the coroners of their proceedings, as well of ap¬ 
peals, as ofinquefts, fefr. Stat . 3 Ed. 1. r. io. 

* Coilttto?*, (Fr, Contours) Have been taken for Inch. 
fitjeanis at law, , which a man retains to defend his caufe, 
and fpeak for him in any court, for their fees* * Horn's 

• Mirror * lib. a* And as in the court of C. M* none but 
ferjeants at law may plead; they were anciently called 
Serjeant Counters. I Inf* 17. 

Count?, (Comitatut) Signifies the fame wkh fire* the 
one coming from the f rench* the other the Saxons ; and 
contains a circuit or portion of the realm* into which the 
whole land is divided, for the better government of it, 
and the move eafy adminiftration of jumce: So that there 
is no part, of this kingdom that lies not within fome coun¬ 
ty; and every county is governed by a yearly officer 
whom we call a (heriff. Tortefcue, tap* 24. Of thefe 
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there are in England forty, befides twelve hi 
Hales* making in all fifty-two,* 

C CUIlt? palatine* There arc four counties of fpeciat 
note, which are therefore term’d Counties Palatine ; as 
Lmcafter , Chefer , Durham* and Ely ; and wc read an¬ 
ciently of the counties palatine of Pembroke and Hexam* 
though they Have long fincc loft their privileges. The 
chiet governors of the counties palatine, by fpccial charter 
from the Kmg, heretofore did all things couching the ad- 
tmmftration of jufticc as abfolutely as the prince himfelf 
in other counties* oftly acknowledging him their fuperior and 
fovereign : But by the ftat. 27 H. 8. cap. 24. their power 
is abridged. 4 Inf. 204, 221, The counties palatine are 
reckoned among the fuperior courts: And arc privileged 
as to pleas, fo as no inhabitant of fuch counties lhall 
be compelled by any writ to appear or anfwer out of the 
fame; except for error, and in cafes of treafon, bV. and 
the counties palatine of Chefer and Durham, are by pre- 
fenption, where the King's writ ought not to come, out 
under the feal of the counties palatine; unlefs it be writs 
of proclamation. Crompt* Jurif* 137, 1 Danv. Abr. .750* 

But certiorari lies out of B. R. to jufticcs of a comity 
palatine, or* to remove indi&mcnts, and proceedings 
before them, 2 Hawk. P* C. 286. There is a court of 
Chancery in the counties palatine of Lancafer and Durham, 
over which there are Chancellors; that of Lancafer called 
Chancellor of the Duchy, ter. and there is a court of 
Exchequer at Chefer , of a mixt nature, for law and equi¬ 
ty, of which the Chamberlain of Chefer is judge. There 
is alfo a Chief Juftice of Chefer ; and other jultices in the 
other counties palatine, to determine civil adlions and pleas 
of the crown. 

The Bifhops of Durham amt Ely* have thofe counties 
palatine ; and if any erroneous judgment be given in the 
courts of the bifhoprick of Durham , a writ of error lhall 
be brought before the bilhop himfelf; and if he give an 
erroneous judgment theron, a writ of error lhall be ftied 
out returnable in B* R. 4 ln/1. z 18. But it has been 
held, that Ely is not a county palatine* only a royal fran- 
chife, having cognifance ot pleas like unto the Cinque 
Ports* Carthew 109. Infants in counties palatine enabled 
to convey by order of the refpe&ive courts belonging to 
thofe counties. 4 Geo. 3. c t 16. 

Counties palatine, with Jura Regalia* were probably 
erefled at firft, becaufe they were adjacent to the enemies 
countries heretofore; as Lancafer and Durham to Scotland* 
and Chefer to Wales ; that the inhabitants might have 
adminiftration of juftice at home, and remain there ro fe- 
cure the country from incurfions. 1 Fhtf* 155. The King 
may make a county palatine by his letters patent without 
parliament, ^Inf.zoi* 

Counties Coipoiate. Bclidcs the counties above men¬ 
tioned, there are counties corporate. Stat. 3 E. 4, c. 5. 
And they are certain cities, with lands and territories* 
having liberties and jurifdidlion by grant from the King: 
As the county of Middlefex annexed to the city of London 
by King Hen. 1. The county of the city of York* anno 
32 H. 8 . The county of the city of Chefer , 42 EJix .. 
The county of the city of BmfoL Norwich* Worcefler* 
and the county of the town of A ingfon upon Hull* Hew* 
cafiU* &c. Lamb* Eiren* lib , 1. Cramp. Jufl , 59. And 
county in another fignification, is ufed for the county -court* 
kept by the fheriff within his charge, or by his deputy. 
Stat. 2 Ed. 6. cap* 25. Brad. lib. 3. tap. 7. See Co- 
mi tat us. 

Coumrp-Ceurt, ( Curia Comitatus) Is by Lambard called 
Qmwntus* in his explication of Saxon words, and divi¬ 
ded into two forts 5 one retaining the general name, as the 
aunty-court held every month, by the fheriff or his de¬ 
puty : the other called the turn* held twice in every year,- 
viz* within a month after Safer and Michaelmas ; of 
both whjkl^you mayrnd in Cromp* Jurifd. fol. 241. All 
adminiftration of juftice was at firft in the King’s hands; 
but afterwards when by the increafe of the people the 
burden grew too great for him; as 4 ha kingdom was di¬ 
vided into counties, hundreds, bV* S^he adminiftration 
of juftice was diftributtd amongft divers courts; of which 
the fheriff had the county-court for government of (he : 
county, and lords of liberties had their leers and low-days^ 
for the fpeedier and eafier adminiftring jullicc therein, t$c. 

Before 
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Before the courts at Wifi,minder were erefted, the county 
tiurti were the chief courts of the kingdom ; And among 
the law. of King Edgar it is ordained, that there be two 
county-courts kept in the year, m which there (hall be a 
bifhop and an alderman, or earl, as judges 5 one to judge 
according to the common law, and the other according 
to the ecdefiaftical law: But thefe united powers of a 
bifhop and earl, to try caufes, were feparated by Wtlham 
the Firft, called the Conqueror; and foon after the buft- 
nefs of ecclefeafiical cognilance was brought into its proper 
cures, and the common law bufmefs into the King s Bench. 

That the county-court in ancient times, had the cogni¬ 
tion of great matters, appears by Glanv. lib, i. cap. 2, 3, 
A. by BraBon, and Briton, in divers places, and Pitta, 
lib 2 c . 62, But the power of this court was much re- 
duced by Magi. Chart, c. 17- and by 1 Ed. 4. cat. 1. 
It had formerly, and now hath the determination ofcer- 
tain trefpaffes, and debts under +0/. And this ow« hold- 
eth not plea (de juris) of anv debt or damage to the va¬ 
lue of 4.0 1. or above; nor of trefpafs m (S arms, U 

But of debt and other actions perfonal above that fum, 
the fheriff may hold plea by force of a writ of juftices, 
which is in nature of a commiffion to him to do it. 4 
Infl. 266 . Here the plaintiff takes out a fummons, and 
if the defendant do not appear, an attachment^or diftrtn- 
pas it to be made out againft him; but if the defendant ap¬ 
pears, the plaintiff is to file his declaration, and after the 
defendant is to put in his anfwer or plea; and the plain¬ 
tiff having joined iffue, the trial proceeds, &c. whereupon, 
if verdid is given for the plaintiff, judgment is entered, 
and a fieri facias may be awarded againft the defendant s 
goods, which maybe taken by virtue thereof, and be ap- 
fraifed and fold to fatisfy the plaintiff: But if the defen¬ 
dant hath no goods, the plaintiff is without remedy in 
this court ; for no capias lies therein, but an action may 
be brought at common law, upon the judgment entered. 

Greenwood ofCourts, p. 22', . . . 

No fheriff is to enter in the county-court, any plaint in 
the abfcnce of the plaintiff; nor above one plaint for one 
caufe, under penalties: The defendant in the county-court 
is to have lawful fummons ; and two juftices of peace are 
to view the eftreats of (heriffs, before they iffue than out 
of the county-court, He. By ftat. n Hen. 7. c. 15. Caufes 
»re removed out of the county-court, by recordare, pone, 
and writ of falfe judgment, into B. R. He. See Slat. 23 
G 1. c. tt. for preventing delays and expences in the 
proceedings in the county court oiMiddle/ex, and for the 
more eafy and fpeedy recovery of (mail debts in the faid 

Countv-ttates, Are thofe ordered by juftices of peace 
at their quarter feffions, who may make one general rare, 
to anfwer all former diftinft rates, which (hall be affeffed 
on every parilh, He. and collefted and paid by the high 
conftables of hundreds to treafurers appointed by the ju¬ 
ftices: which money (hall be deemed the publick ftock, 
and belaid out in repairing of bridges, gaols, or houfes 
of correaion, on prefentment made by the grand jury, at 
the affiles or quarter feflionj, of their wanting reparation; 
but appeal lies by the churchwardens and overfeers of the 
poor of the parilhes to the juftices at the next feffions, 
againft therats on any particular parilh..12 Geo. 2. c. 29. 

Coimtim 4 >ottfe of tbt fting's ftottftolB, (Dmtus 
Computnt Ho/pitti Rcgit) Is ufually called the Green Cloth i 
where fit the Lord Steward, and Treafurer of the King s 
Houle, the Comptroller, Mailer of the Hmtfiold, Cofferer, 
and two Clerks of the Green Cloth, (Sc. for daily taking 
the accounts of all expences of the Houjhold, making 
provilions, and ordering payment for the fame; and 
fef the good government of the Kings Houjhold fervants, 
and paying the wages of thofe below flairs. Stat. 39 Elite. 

^Courier, (from the Fr. Courir to run) An exprefs 
meffenger of hafte. • 

Cowratfer, A Jfimtk word fignifying a horte courier. 

* erwir t?(Curia) Signifies the King’s palace, or manfion i 
and is more efpeeially the place where juftice is judicially 
adminiftred. The fuperitr courts are thofe at Wefiminfitri 
and of courts, fomt art of record, and fome not; which 
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are accounted bafe courts, in refped of thei reft ; a court 
of record is that court which hath power to hold plea, ac¬ 
cording to the courfe of the common law, of real, per¬ 
fonal, and mixed actions, where the debt or damage 
is 40 /. or above ; as the Kings Bench, Common Pleas , &<., 

A court not of record is where it cannot hold plea et 
debt or damages amounting to +o s, but of picas under 
that fnm; or where the proceedings are not according to 
the courfe of the common law, nor inrolled; as the coun¬ 
ty-court, and the court-baron, &c. 1 Infi, 1171 260. 4 

Rep, 52. 2 Roll, Abr, 574 * 

Every court of record is the Kings Court, though his 
fubje&s have the benefit of it; and the free ufc of all 
courts of record and not of record, is to be granted to the 
people : The leet and tourn are the King’s courts, and of. 
record. 2 Dams, 259. The rolls of the fuperior courts 
of record are of fuch authority, as no proof will be* ad¬ 
mitted againft them ; and they are only triable by them- 
felves. 3 Infi, 71. But as the county-mar/’, rear/-baron, 
are not courts of record, the proceedings therein 
may be denied, and tried by a jury: And upon their 
judgments, a writ of error lies uot; but writ of falfe 
judgment. 

In the courts at Wefiminfler, the plaintiff need not fliew 
at large in his declaration, that the caufe of aftion arifes 
within their jurifdidion, it being general: Inferior courts 
arc to (hew it at large, *becaufe they have particular jurif- 
di&ions. 1 LilL Abr, 371. Alfo nothing (hall be in¬ 
tended to be within the jurifdidion of an inferior courts 
but what is exprefly fo allcdged: And if part of the caufe 
arifes within the inferior jurifdidion, and part thereof 
without it, the inferior court ought not to hold plea. 1 
Lev, 104. 2 Rep . 16. An inferior court, not of record 

cannot impofe a fine, or imprifon : But the courts of re¬ 
cord at Wefiminfler may fine, imprifon, and amerce, x 1 
Rep, 43. 

The King being the fupreme magiftrate of the king¬ 
dom, and intruded with the executive power of the law, 
all courts fuperior and inferior ought to derive their au¬ 
thority from the crown. Staundf, 54: 2 Hawk, P. C. 2. 

Though the King himfelf cannot lit in judgment jn any 
court upon an iftaidment, becaufe he is one of the parties 
to the fuit. Hawk, Ibid . The King hath committed all 
his power judicial to one court or other. 4 Infi, 71. And 
by ftatute it is enabled, that all perfons (hall receive juftice 
in the King’s court, and none take any diftrefs, :ic, of his 
own authority, without award of the King’s courts, 
Stat, 52 Hen, 3. cap, 1. 

It is faid the cuitonft, precedents, and common judicial 
proceedings of a court, are a law to the court: And the 
determinations of courts, make points to be law, 2 Rep. 

16. 4 Rep, 53. Hob, 298. All things determinable 
in courts, that are courts by the common law, (hall be de¬ 
termined by the judges of the fame courts ; and the King’s 
writ cannot alter the* jurifdidion of a court. 6 Rep. ix. 
The court of B. R, regulates all the inferior couits of law 
in the kingdom, fo that they do not exceed their jurif- 
didions, nor alter their forms, &V. 22 Car, B, R, And 

as the court of King’s Bench hath a general fuperintend- 
ency over all inferior courts, it may award an attachment 
againft any fuch court, ufurping a jynfdidion not be¬ 
longing to it: But it is fometimes ufual firft to award a 
writ of prohibition, and afterwards an attachment, upon 
its continuing to procee^j., 2 Hawk, 149, ico. 

If a court, having no jnrifdidion of a caufe depending 
therein, do neverthelefs proceed, the judgment in fuch 
court is coram non judice, and void; and an adion lies 
againft the judges who give the judgment, and any offi¬ 
cer that executes the prooefs under them : Though whqe 
they have authority, and give an ill judgment, there the 
the party who executes the procefs, (Ac, upon the judg¬ 
ment, fhall be exctxfcd. 1 hill, Abr, 370. Judges of 
inferior courts may be punxihed for miibchaviour cither 
by information or attachment. MoravitPs Cafe, Rep . 
Temp . Hardw . per Annaly , 135. Any defe&s in the 
proceedings of an inferior court cannot be amended, by 
the return which is not part of the record. Ibid, The 
j King v. Holmes, 365. Where an inferior court returns its 
(proceedings, no diminution can be alledged. 'Hid. 
Sayer v. Curtis , 367. 
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Aftrcm on tie cafe lies ag&inft the plaintiff ia an action only one of the judges, but to fee execution done* 4 Ini* 
tor fumg one man inferior court, where the caufe of izy S seConftabfi. 

aaion h out of itsjurifdiftion. i Vtnt.tfiy. And if a C 0 U«--CW 0 ian, (curia Cbriftianimit) Is an eccje- 
plairttifFon a contract fora large fum, fphta it into feveral fiaftical judicature, oppofcd to the civil court, or lay tri- 
adhons for fmall fums to give an inferior court jurif- banal: and as in fecular courts, human laws are main-* 
diction, a prohibition (hall go. Med, Caf, 90. Lord tained; fo in the Court Cbriftian* the laws of Cbrift fhould 
Harwich faid, he had fecn good opinions, that an aftion be the rule. And therefore the judges are divines: as 
of debt by original will lie in 2 ?. R. Bounds v. Allen, archbifhops, bifhops, archdeacons, tic. z Inft . 488. 
Rep. Temp. Hardw. per Annaly, 317. And now 'tis Courts Cbriftian are fo called, becaufe they handle matters 
every day's praftice. efpcdally appertaining to Chriftianity ; and were held here- 

Striking, in the courts at Weftminfter, is punifhed by tofore by our bifliops from the pope, as he challenged the 
cutting of the right hand, and forfeiture of goods, lit. fuperionty^n all caufes fpiritual; but fince his ejection, 
riow contempt* to courts are punifliable by fine and im. they hold them by the King’s authority, virtute magiftratus 
prifonment, lie. Vide Attachment. See more of Courts fui, tic. and as the appeal from thefe courts did lie to 
under 'Judges, Rome, now by the St at. 2 5 H. 8. cap. 19. it lies to thcKing, 

Court of ^UDmfraltp. {curia admiralilatis) Was creft- in his Chancery. 4 Inft. $$$,&£* Thefe courts were corn¬ 
ed as generally held, by King Ed. 3. for deciding maritime plained againft long before the reformation; the bifhops 
caufes; and the title of its judge is Supreme curt* admi- having extended their jurifdiftion fo far, that they had left 
rajjtatis Anglia locum tenens, judex Jive prsejtdens. The very little bufinefs for the fecular judges; for they affumed 
admiralty court is not allowed to be a court of record, be- an authority over the clergy, even in criminal cafes, tho* 
caufe it proceeds by the civil law j and the judge has no they had no legal power, but only in the execution of the 
power to take fuch a recognifance, as a court of record fentence of degradation, lie. and took upon them to 
may: the procefs and proceedings are in the name of judge in a great many other things that did not belong to 
the Lord AdmM, and by libel; and the plaintiff and them. 

defendant enter into a ftipulation, or bond, for appearance. Court Of COttfcfeitce, (curia confcientia) In the 9th 
and to abide the fentence. 4 Inft. 134, 135. This court year of King Hen. 8. the court of confcitnce in London waa 
hath jurifdiftion to determine all caufes arifing wholly erefted : there was then made an aft of common council, 
upon the fea, out of the jurifdiftion of a county : and a that the Lord Mayor and Aldermen Ihould aflign monthly 
judgment of a thing done ujJbnJand is void, 1 Inft. 260, two Aldermen and four difereet Commoners, to be com- 
If the court of admiralty hold a plea of an agreement made miffioners to fit in this court twice a week, to hear and de- 
at fea, but put in writing and fealed in foreign lands, a termine all matters brought before them between party and 
prohibition may be granted 5 but not if only a bare re- party, between citizens and freemen of London* in all cafes 
membrancc had been made of it at land. Hob. 69, 211, where the debt or damage was under 40 s. And this aft 
See Latch ir. By the cuftom of the admiralty, goods of Common Council is confirmed by St at. ijac. rt c. 14. 
may be attached in the hands of a third perioft in caufa which ixrspowers the commiifioners of this court to make 
ci'&ili \i maritime. March 204. fuch orders between the parties touching fuch debts, as 

CourtiHforon, (curia baronis) Is a court which every they frail find Hand to equity and good confidence. Alfo 
lord of a manor hath within his own precinft: it is an the Stat. 3 Jmc. 1. c. ic. further eftablifres this court; the 
infeparable incident to the manor; and mu ft be held by courfe and praftice whereof is by frmmons, to which if 
prefeription, for it cannot be created at this day. 1 Inft . the party appear, the commiifioners proceed fummarily ; 
58. 4 Inft. 268. A court-baron mull be kept on fome examining the witneffes of both parties, or the parties 

£ art of the manor: and is of two natures. 1. By Common themfelves on oath, and as they fee caufe give judgment* 
iw, which is the barons ox freeholders court , of which And if the party fumpioned appear not, the commiifioners 
the freeholders being fuitors are the judges; and this can- may commit him to the Compter prifon till he docs; alfo 
not be a court-baron without two fuitors at leaft. 2. By the commiifioners have power to commit a perfon refufing 
cuftom* which is called the cuftomary court: and concerns t o obey their orders, fie. 

the cuftomary tenants and copyholders, whereof the lord. By a late ftatute, the proceedings of the court of Con¬ 
or his fteward is judge. The court-baron may be of this feience arc regulated; and in cafe any perfon affront or 
double nature, or one may be without the other: but as infult any of the comipiftioners, on their certifying it to 
there can be no court-baron at Common law without free- the Lord Mayor, he (hall punilh the offender by fine, 
holders; fo there cannot be a cuftomary court without net exceeding 20/. or may imprilon him ten days. 14 
copyholders or cuftomary tenants. 4 Rep . 26. 6 Rep. Geo. 2. c. 10. 

11,12. 2 Inft. 119. The freeholders court, which hath There are many other courts of confidence eftabliftied 

jurifiiiftion for trying aftions of debt, trefpaffes, lie. of late years by aft of parliament, too many to enumerate, 
under 40/. may be had every three weeks; and is fome- $ ce the Table to the Statutes . 

thing like a county-court, and the proceedings much the Court of IDelegateo, (curia dekgaierum) Is fo called, 
fame : though on recovery of debt, they have not power becaufe the judges are delegated, and fit by force of the 
to make execution, but are to diftrain the defendant’s King’s commiifion, under the Great Seal, upon appeals to 
goods, and retain them till fatisfaftion is made. Tlie the King, in three cafes. 1. When a decree or fentence 
other court-baron, for taking and paffing of eftates, furreg- i$ given in an ecclefiaftical caufe, by the archbifhop, or any 
der'5, admittances, lie, is held but once or twice in a year, 0 f his officials. 2. Whdi any decree or fenteng? is given 
(ufrally with the r.ourt-leet) unlefs it be on pfoxpofe to grant in an ecclefiaftical caufe in places exempt, or peculiars, be¬ 
an eftate $ and then it is bolden as often as requifitc. In longing to the king, or an archbiiWp. 3. When a fen* 
this court the homage jury are to inquire that their lords tepee is given in the court of admiralty in a civil and 
do not lofe their fervices, duties, or cuftom; but that the marine caufe, according to'the Civil Jaw. 4 Inft. 339. 
tenants make their frits* of court; pay their rents and Star. 25 Hen . 8. r.19. If the dfhgates in ecclefiaftical 
heriots, lie. and keep thlir lands and tenements in re- caufes are fpiritual periiwis*'they may proceed to excom- 
pair; they are to prefent all comiftop and private nufances, munication, lie. - This js the higheft court for civil 
which may prejudice the lord’s manor; and every publick affairs that concern the c^wh. See Appeal to Rome . 
trefpafs muft be punifred in this court, by amercement, ecclffiaftica) Are thefe 

on prefenting the fame. By ftatute. It frail be inquired of eouhs which are held by the King’s authority as fupreme 
cuftomary tenants, what they hold, by what works, rents, governor of the church, for matters which chiefly concern 
heriots, fervices, lie. And of the lord’s woods, and religion. 4 Istft. 321, And the laws and tonftitutions 
other profits, fiftrings, lie. Stat, Extent. Matterii, 4 Ed. wheifcby the church of England is governed, are, 1. Divers 
1. See Compkat Court-Keeper. immemorial cuftopu* 2. fayr oyt& prov 'tncial conftstations ', 

Cotltt of Cbitftlfp,. (curia militaris) Otherwife cajfed and the jbade in cohyqjjjations, especially tho ft in 
the marjkal-cturt \ the judges of it are the J*ord Cenftable the year l3. Stalufe*ora£fr ofparliament concern* 
§f England t and thc'EarlMarjbstl; this Cfturt is fa#d to iog the affix's ofreligion, or cayfes of ecc/cftaftical cogni- 
be the fountain of the martial Urw, and the Earl Marfhal stance % particularly the rubrickf in our Common Prpyer- 
hath both a judicial and minifterial power j‘fer he is hot Book, founded qpon the ftatutes of uniformity, 4, The 
r ' R r r articles 



v c o u 


Micks of religion* drawn up in the year 1562, and efta* 
blifhed by 13 Eliz. cap. 12. And kis f«d, by the ge¬ 
neral Cams law, where all others fail. See the 25 lien. 
8. r. 28. As to fuits in fpiritual or ecclefiaftical courts , 
they are for the reform a lion of manners,-or for punching of 
herefy, defamation, 'laying violent hands on a clerk, and 
the like; and feme of their fuits are to recover fomething 
demanded, as tithes, a legacy, contraft of marriage, 
tsV. And in caufes of this nature the courts may give 
colls, but not damages: things that properly belong 
to thefe jurifdi&ions arc matrimonial and teftamentary; 
and defamatory words, for which no a&ion lies at law j as 
for calling one adulterer, fornicator, ftfurer, or the like. 

11 Rep. 54. Dyer 240. The proceedings m the ccclcjuy- 
fuel courts arc according to the Civil and Canon law, bv 
citation , libel, anjv. tr upon oath, proof by witness, and 
preemptions, &t. and at lit /entente, for t contempt, byw 
communication: and if the fuitcncc is diiliked, by appeal. 
The jurifdi&ion of thefe courts is voluntary , or contentious : 
and the punilhments infiitfed by them arc cenfures and 
punifhments pro falute anima ■, by way of penance, (3 c. 
They are not courts of record. Vide Loufultatuu and Pi 0 - 


hi hit ion. , . . n 

Court Of Ouilfng 0 , (curia huftjngi) Is the highcft court 
of record, holdcn at Guildhall, for the city of London, be¬ 
fore the Lord Mayor and Aldermen, the Sheriffs, and Re¬ 
corder. 4 Inft . 247. This court determines all pleas 
real, perfonal, and mixt: and here all lands, tenements, 
and hereditaments, rents and fervice , within the city of 
Loudon and fuburhs of the fame, are pleadable in two luft- 
in$s\ one called liftings cj plea oj lands , and the oihei 
bujiniPs of common pleas. In the huftings of pka of laiHi -, 
arc brought wit* of right patent di retied to the fl.criflb ol 
London . on which writ* the tenant Hi all have three fum- 
inons at the tluee liftings next following; and after the 
three fummons theie ihall be three effuins at three other 
huflitips next enfuing; and at the next hufttngs after the 
th’iid effoin, if the tenant makes default, proceis fhall be 


Ac. 


-- ■ • 

3iad againil him by grand cape, or petit cape 
the tenant appears, the demandant is to declare in the 
nature of what writ he will ; without making protcftation 
to fue in nature of any writ : then the tenant hi all 
have the view, At. and if the parties plead to judgment, 
the judgment ihall be given by the Recorder : but no da¬ 
mages, by the cuftom of the city, arc recoverable in any 
fuch writ of right patent. Prattif Solic. 416, 417. In 
the buffings of common pleas are pleadable writs ex grayi 
querela, writs of gavelet, of dower, wafte, Ac. alfo writs 
of exigent arc taken out in the huftings ; and at the fifth buft- 
inrs the outlawries are awarded, and judgment pronounced 
by the recorder. If an erroneous judgment is given in the 
buffings, the party grieved may fue a commiflion out of 
Chancery, directed to certain perfons to examine the re¬ 
cord, and thereupon do right. 1 Rcl. Abr. 745. 

Court lUct, {feta, vij'us fraud plcgii) Is a court of 
record, ordained for puniihing offences againft the crown ; 
and is faid to be the mofl ancient court of the land. 2 Danv. 
Abr. 289. It enquires of all offences under high treafon; 
but thole which are to be punifhed with lois of life or 
member, arc only inquirable and prefentable here, and to 
be certified over to the jufticcspf aftife. Stat. 1 Ed. 3. 
And this court is called the view of frankpledge, becaufc the 
King is to be there certified by the view of the fteward, 
how many people are within every leet, and have an ac¬ 
count of their good manners, and government5.and every 
perfon of the age of 12 years, who hath remained there 
for a year and a day, may be fworn to be faithful to the 
King, and the people are to be kept in peace, Ac. Alfo 
every one from the age of twelve to fixty years, that dwells 
within the leet, is obliged to do fuit in this court; except 
peers, clergymen, Ac. unlefs they are under th vjheriff's 
turn. 4 InJl. 261, 263, Ac. 

A'leet is incident to a hundred, as a court-baron to 
a manor ; for by grant of a hundred, a leet paficth, and 
a hundred cannot be without a leet. Kit cl. 70. I.eets 
may be held by charter or prafeription; but are com¬ 
monly claim’d by prcfcjjpaon ; and are to be kept twice 
a year, one time within a month after Eafter, and the 
other within a month after Mtchatlmas, at a certain place 
within the prccind: thefe arc the ufual times of holding 
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the leet $ but if it hath been a cuftom to keep this court 
at any other time of the year, it is good if due warning 
be given. 1 InJl* 115* * ty- 7 ^ . The ilcwArd 1S / lc 

judge of this court, as the Iheriff is in the turn: and lie 
hath power to ekd officers, as confiabics, tilhingxncn, 
& fc. as well as punifti offenders. 6 Rep. ^ * 2 - 2 Dft. J 99 * 

A prefentment in a court-het, or flicrift’s turn, after me 
day of prefentment, fubjc&s the party to a fine oramei- 
ciament; and is not traverfable, except it louchcih the 
party’s freehold ; as that one ought to cleanfc the high¬ 
ways, Ac. by reafon of his tenure : though fuch pre¬ 
fentment may be removed into if. R. by certiorari, where 
it may be traverfed. Dyer 13. 2 Juft. 52. Kit cl. 86. 

91, die. 

A court-lcet may fine, but not imprifon : a fteward may 
iinpofc a reafonablc fine for a contempt in couit; or com¬ 
mit thole who make an affray befoic him, in the execu¬ 
tion of his office, or bind them lo the peace or good 
behaviour: but he may not grant iureiy of the peace, un- 
ld's by prescription. 8 Rep. 38. 1 Sauud. 135. 

The ufual method of puniinmcuc in the tnirt-lcet, is by 
fine and amercement; the former afleffed by the Reward, 
and the latter by the juiy: for both of wnich, die lord 
may have an action of debt, or take c a dillieb, c 4. 
Twelve frecholdeis, or are to be of the jury: 

end the particular unities to be inquired irtto, by Jlutute, 
are, if all that owe fun of court are preknt; ol eullfms 
withdrawn; purprciluret. in lands, wood's, „ <. of haulers 
let up or bvnit down, cottages, erected cont.ufy to law,.arul 
other annoyances ; of bounds taken :»\\.)} ; u.ijS or v:l- 
tef * turned or Hopped; of thieve., ana lines and cries not 
puriued ; of bloodflicd, clc.ipcs, peribui oudawtd, money 
c( .1 eis, treafuir found ; aiiife of bicai* d a!.,, p.imj 
keeping alehoufcs without licence; faiie weights and 
iiualure:, unlawful games, ofltnces ulating to the game; 
offences of tanners in felling infuihcienL leather, at ime- 
jlallers, (Ac. of markets, victuallers and laLourcrs, unlaw¬ 
ful frilling, idle perfons, br. by levernl llatutes. AJ 1 
thefe ai ticks are drawn up in fo/m, and given in charge 
by the Reward. The lord of the IceL ought to have a 
pillory and tumbrel, to punifti offenders; and for want 
thereof the lord may be fined, or the liberty feized. 2 
Danv. 289. Alfo all towns in the leet are to keep Rocks 
in repair; and the town that hath none ihall kneit 5 /. 
Ibid. Stewards of Jeets, bV. arc not to receive profits 
to their own ule, belonging to the lord, on pain of 40/. 
St at. 1 Jac. J. 4.5. Vide Compleat Court-Keeper. 

Court Of ^arfbalfcn, (curia palahi ) A court of re¬ 
cord to hear and determine caufes between the Ten ants of 
the King’shoufhold and others within the verge; and hath 
jurildidlion of all matters within the verge of the court, 
and of pleas of trefpafs, where either party is of the King’s 
family; and of all other adlions pci Tonal, wherein both 
parties arc the king’s fervants; and this is the original ju- 
ri Mid ion of the court of marjhaljea. But the curia pa - 
huii, eroded by King Charles I. by letters patent, in the 
6th year of his reign, and made a court of record, hath 
power to try all perfonal adions, as debt, trefpafs, flan- 
der, trover, adions on the cafe, c c . between party and 
party, the liberty whereof extends twelve miles about 
Whitehall', which jurifdidion hath lince been confirmed 
by King Charts the Second; and the judges of this c»urt 
are the fteward of the King’s houfhold, and knight-mar- 
ihal for the time being, ami the Reward of the court, or 
his deputy, being always a lawyer. Crompt. Jur/jd. 102. 
Kitch. 199, (Ac. 2 Inft . 548. 

This court is kept once a we«k, in Southwark: and the 
proceedings here are either by capias or attachment; 
which is to be ferved on the defendant by one of the 
knight marlhal’s men, who takes bond with Aireties for 
his appearance at the next court; upon which appear¬ 
ance, he muff give bail, to anfwer the condemnation of 
the court; and the next court after the bail is taken, the 
plaintiff is to declare, and fet forth the caufe of hisadion, 
and afterwards proceed to iffue and trial by a jury, ac¬ 
cording to the cuftom of the Common law courts. If a 
caufe is confidcrabk, it is ufually removed into B. R. or 
C. B. by an habeas corpus cum caufa : otherwife caufes are 
here brought to trial in four or five court-days* PraBift 
Solic* 409, 410. 



J 


C Q U C R A 


By ftatutc, the fteward and marflial of the King’s houfe 
•arc not to hold plea of freehold, C$c. 28 Ed. 1. c. 3. 
Error in the marjhalfea court may be removed into the 
Kings Bench. 10 Ed. 3. And the fees of the marjhalfea 
are limited by the 6 "tat. 2 EL 4. 23. This marjhalfea 

is that of the houihold ; not the King's marjhaljca, which 
belongs to the Kiug’s Bench. 

<4 OUtt partial, {curia marttalis') Is a court for pu- 
nilhiiig the offences of officers and Joldiers in time of war. 
And it appears by our books, that if any perlon in corn- 
million, in time of peace, put to deatli any man by martial 
law, it is againft Magna Chart a, and murder. 3 Inji. 52. 
Though temporal acts of parliament have of late enabled 
our Kings to hold courts martial in time, of peace, C:c. 
B Y 4 r»- 5 IV. & Mc. 13. Ddertion and mutiny is pu- 
nifliable by a court martial: and the King, or the General 
of the army, may grant commiiiions to any field officer, 
&jV. to call a court martial , of thirteen at leaft commiffion 
officers, who are to take an oath for trying truly; and 
fenteuce of death is not to be given unlefs nine concur: 
and a field-officer is not to be tried by any under the 
degree of a captain. By a fubfequent a$, courts martial 
may be called within the realm, for trying offenders againft 
the laws of war out tf the realm; or a dclerter abroad 
may be fent back to his regiment to be proceeded againft. 
And an acquittal or conviction in a court martial is a good 
bar to an indictment. Stat . 7 Jan. c. 4. See 1 Geo . x. 
(. 9. 7 Geo. 1. c. 6. Court martial at Sea, vide Navy. 

COUt't Of ^iCpDlXJbCt©, {curia*pedis puhoerifati) Is a 
court held in fairs, to do jullice to buyers and fellers, and 
for icdrcfs of diiorders committed in them : To called, be- 
caufc they arc mod ufual in fummer, when the fuitors to 
the court have dully feet; and from the expedition in 
hearing c aides proper thereunto, before the dull goes off! 
the icci oi the pJaintifi's and defendants. 4 Inji . 272. 
It iz a court record incident to every fair; and to be 
held only during the time that the fair is kept. Boil. £sf 
Stud. c. 5. As to the jurifdiCtion, thecaufe of adion for 
contrail, Bander, *3\\ muft arife in the fair or market, 
and not before at any former fair, nor after the fair: it is 
to be for lomc matter concerning the fame fair or market; 
and be di ne, complained of, heard and determined the 
iamc day. Alfo the plaintiff mull make oath that the 
com rad, was within the jurifdiCtion and time of the 
fair. Stat. 17 Ed. 4. c. 2. 2 Inji. 220. 

The court of piepowders may hold a plea of a fum 
above 40 s. and ’tis faid, judgment may be given at an¬ 
other fair, at a court held there, and a writ of error lies 
upon a judgment given. Dyer 133, f. N. B. 18. 
This court may not meddle with any thing done in a 
market, without a fpccial cuftom for it; but for what is 
done in a fair only : and not there for flanderous words, 
unlefs they concern matter of contra# in the fair; as where 
it is for ilandering the wares of another, and not of his 
perfon in the fame fair. Moor y cai 854. The fteward 
■ before whom the court is held, is the judge: and the trial 
is by merchants, and traders in the fair; and the judg¬ 
ment againft the defendant lhall be quod amercietur . If 
the fteward proceeds contrary to the itatutc 17 Ed. 4. he 
lhall forfeit 5 l K 

Court Of iftcqucfto, {curiq requifitiomm) Was a court 
of equity, of the fame nature with the court of jjibanccry, 
but inferior to it; principally inftituted for the relief of iuch 
petitioner®, as in confcienable cafes addreffed thcmfelves 
by fupplication to his Majefty. Of this court, the Lord 
Privy Seal was chief judge, affifted by the Majlcrs of Re- 
quejls; and it had,beginning aoSut the 9 H.j. according 
to Sir Julius Gofer's Tra&ate on this fubjeft; though 
Mr. Gwyn, in his Preface to his Readings, faith it began 
from a commiffion firft granted by King Nqt. 8. 

This court having aflumed great power to-itfelf, fo that 
it became burdenfome, Mich, anno 40 & 41 Eliz. in the 
court of Common Pleas it was adjudged upon folemn ar¬ 
gument, that the court ofRequefts was no court of judi¬ 
cature, fffr. And by the Stat, \6 &17 Car, 1. c. xo. 
it was taken away. 4 /«/?. 97. See Court of Confcienct . 

Court of the Ho;* j&tetoarb of the fclng’o Uoufe, 
The lord fteward, *or in his abfence, the treafurer and 
controller of the King’s houfe, and fteward of the mar- 


ffialfea, may inquire of, hear and determine in this court, 
all trealons, murders, manflaughiera, Woodflieda, and other 
malicious ftnkings, whereby blood lhall be ffied, in any of 
the palaces and houies of the King, or in any other houfe 
where his royal perfon lhall abide. And this juiifdiaioA 
was given by the Stat. 33 U. $. 12, 3 hft. , 40 . 

But thns court was at firft intended only u, inquire of and 
pumfli felonies, €*. by the King’s fu emits, againft any 
lord or other perlon of the King’s, council. 3 //. 7. c . \L 

Court of io)tar-Cl;amt(er, {tuna earner tr ft eHat O’) A 
court erefted by 3 //. 7. 8. which ordained, That the 

Lord Chancellor, Treafurer, and Lord PiivySeal, calling 
a Biftiop, and L<*d of the King’s Council, and the two 
Chief Juftices to their a Alliance, on bill or information 
might make process againft maintainor::, ri<utor , prrfnns 
unlawfully uffembling, and for other nnfdcineanors, which 
through the power and countenance of fuch as chd com¬ 
mit them lifted up their heads above their fault*, and 
punllh them as if the offender® had been conviflt-d at law-, 
by a jury, tsY. But this ad was repealed, and the court 
diftojved by Stat. 17 Car. 1. c. 10. 

C OUttS Of Sftllibcrftitl'CO. The courts of unbverfties of 
Oxford and Cambridge are of a particular nature; they 
were granted by charters, and confirmed by authority of 
parliament. Sea Stat. 13 Eliz. c. 29. 4 Ujl. 227. Thefe 

courts are called the chancellor's ccurts, and are kept by the 
vice-chancellors of the univerfitics : their jurifdiilion ex¬ 
tends to all caufcs eccleiiaitical and civil, (except for 
maihem, felony, and relating to freehold) where a fcholar, 
fervant, or miniftcr of the univerfities is one of the parries 
to the full. The cauies are managed by advocates and 
proftors: and they proceed in a fummary way, according 
to the practice of the Civil law ; and the judge*, in their 
fentcnces follow the jullice and equity of the Civil kiw, or 
the laws, ftatutes and cuftom.s of the univerfities, or tilt- 
laws of the land, at their djfcretion. 3 Cm. 73. If any 
erroneous judgment be given in thefe courts, appeal lie® 
to the congregation ; thence to th e convocation; and thence 
to the King in Chancery , by his delegates Wood's Inf, 
526, See Cognizance. 

Court© Of C&fllCB, {curia principalitatis Walli.r) The 
courts of the principality of Wales, and their juriidiaion, 
are fettled by atts of parliament: and betide* county 
courts, hundred-courts, courts-lcet, tftc. by 34 & 35 
H. 8. c. 26. it is enadted, that there lhall be a court of 
grand fejftons , kept twice in every year in every of the 
twelve counties of Wales ; and the jufticcs of thofc courts 
may hold pleas of the crown in as large a manner as the 
King’s Bench, c Sc. And alfo pleas of afiifes, and all other 
pleas and actions real and perlonal, in as large a manner 
as the Common Pleas, dffr. And errors in judgment be¬ 
fore any of the jufticcs in the grea$ feffions, lhall be re- 
drefltrd by writ of error out of the Chancery of England 
returnable in B. R. The proceedings in thefe courts are 
according to the laws of England: and the King’s writs 
ought not to go into Wales ; though a quo minus out of 
the Exchequer is often font thither. Scd qu. if a. latitat 
or capias will not run into Wales Y 

For further fatisfaetion, as to the ffiveral courts within 
this kingdom, fee 4 Inji. and Black. Com. in many 
places. 

CoUrt=JUm&0, Demains, tr lands kept in the lord’s 
hands, to ferve his family. See Cur tiles Kerme. 

Coufcuagc, The writ of and proceedings therein. Sec 

Cofenage. 

Coutbutlaugl), (from the Sax, couth , i. e. f iem, and 
utlagh, exlex) Is a perfon that willingly and knowingly 
receives a man outlawed, and cherifhes or conceals him: 
for which oftence he was, in antient time, to undergo the 
fame punifhiuent as the outlaw himfclf. Bran, lih. 3. 
traB. 2. cap . 13. 

COttlS* One milch cow is to be kept to every ten bcafts, 
and fixty Iheep, by farmers, &c. on pain of 20/. Stat. 

2 id 3 P. tsf M. c. 3. 

CvsUA* {crayer) A final 1 veffel of lading; a hoy or 
fmack. Pat. 2 2. 14 C«r. 2. cap. 27, 

CtAil, An engine made ufe of jocatch fiffi. Blount. 
Cranage* (crattagium) Is a liberty to ufe a crane for 
drawing up of goods and wares of burden from Blips and 

veffels* 
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VeJTeli, it *n y creek of the fee or wharf, onto the land, 
and to make profit of it: it alfo figpifics the money paid 
and taken lor the fame* Stat. t% Gar. 2. c. u. 

Crannock, An. ancient mcafure of corn. —Quit*bet 
debet flagellare dimidium crannock frumend ad Semen, (A duos 
bujfellos, (Ac. infirma fua. Catufar. Abbot. Glafton. MS. 
f. 39. 

Crafpitfft, Is a word figni tying a whale, mfe. piftu 
crajjus. 

CtadtttO j&anftf insecurity The morrow after the 
feaft of St. Vincent the Martyr, i. e. the 2ad of January ; 
which is the date of the flames made at Merten, anno 20 
Hen. 3, There are likewife certain mum days of writs 
in terms, in the courts at Wefiminfter, beginning with 
Craftino , (Ac. as Craftino animarum in Michaelmas term ; 
Craftine Purifications beat* Mari* Virginis, in Hilary 
term ; Craftino Afcenfionis Domini, in Rafter term: and 
Crafhno Sand* Trinitads , in Trinity term* See Stat. 32 
H. S. c. 21. 16 Car . 1. c. 6. 24 Geo. 2. c. 48. 

Crates, {Lot.) Is an iron grate before a prijhn , ufed in 
the time of the Romans. 1 Vent. 304. 

Cr&frirc, To impeach. Si bomicida divadietur ibi <vel 
cravetur, (Ac. Leg. H. 1. c. 30. 

Crabcn, or Cratient, Was a word of obloquy, where 
in the ancient trial by battel, the vi&ory ihould be pro¬ 
claimed, and the vanquiihed acknowledge his fault, or 
pronounce the word travent , in the name of Recreantiffe, 
<3c. and thereupon judgment was given forthwith; after 
which the recreant ihould become infamous, (Ac. 2 Inft. 
248. It the appellant join’d battel, and cried cravent, 
he ihould lofe liberum legem ; but if the appellee cried out 
travent, he was to be hanged. 3 Inft . 221. See Black. 
Com. 3 V. 340. 4 V. 342. 

Creamer, A foreign merchant; but generally taken 
for one who hath a flail in a fair or market. Blount. 

Creanfo?, creditor (of the Fr. croyanct) Signifies him 
that trulls another with any debt, money, or wares: in 
which fenfe it is ufed in Old Nat. Br. 66. and 38 Ed, 3. 
€. $. 

Creaft, or Cteft, (crifta) Any imagery, or carved 
work, to adorn the head of wainfeot, (Ac. like our modern 
cornice ; but this word is now applied by the heralds to 
their devices fet over a coat of arms. Kenneths Parocb . 
Jntiq. 573. 

€reation* 4 pOlie£» This is mentioned in Stat. 12 Car. 
%. e. 1. 

CfCCtP, A drinking-cup. Mon. Angl. tom. 1. pag. 
104. 

Ctchito^s, Shall recover their debts of executors or 
adminifirators, who in their own wrong wade, or convert 
to their ufe the eftate of the deceafed, (Ac. Stat. 30 
Car. 2. e. 7. Wills and devifes of lands, (Ac. as to cre¬ 
dited on bonds or other fpecialties, are declared void; 
and the creditors may have a&ions of debt again ft the 
heir a i law and devi/ees. 3^4 W. (A M. c. 14. And 
in favour of credited, whenever it appears to be the 
teftator’s intent, in a will, that his lands ihould be liable 
for paying his debts 5 in fuch cafe equity will make them 
fubjedl, though there are not exprefs words j but there muft 
be more than a bare declaration, or it (hall be intended 
out of the perfonal eftate. 2 Fern. Rep. 708. Where 
one devifes that all his debts, (Ac. (hall be firft paid; if ! 
his perfonal eftate is not fuificient to pay the creditors, it 
/halt amount to a charge on his real eftate for that pur- 
pofe. Preted. Cane. 430. See Debtors and Executor. ! 

Creek, (creca, crecca) Is a part of a haven where any 
thing is landed from the fea: fo that it is obfcrved, if 
when you are out of the main fea within the haven, you 1 
look round and fee how many landing places there are, fo j 
many creeks may be find to belong to thathlpen. Crimp* 
Juri/d. foil. no. It it alfo faid to be a ihore or bank 
whereon the water beats, running in a fmalj channel from 
any part of the fea; from the Lat. crepido. This word is 
ufed in the Stat. 4 H. 4. c. 20. and 5 Elia. c. 5. 

Crtmentum Comitatut, The (heriffs of counties an¬ 
ciently anfwered in their accounts for the irnprovemmtaf 
the King’s rents a bove tfie ancient micontiel rents, under 
the title of Crmdmm Comitatus , or Firm de Qmmtmto 
Comiotut, Halt'* Sim duo* /. 36. 


CttfKtt DfOlum, To put out ui eye; which had » 
pecuniary punilhment annexed to it.— Si quit mu crepar 
oculum fohat eifexaginta fofjd*. Leg. H. 1. c. 78. 

(cretena) A hidden dream or uirent. Hiftor. 
Croyland coni in. 485, 617. 

Crocartm, A fort of old bale money. See Pollards . 

CtOCla, The crofter or paftoral ftaff, fo called afirwli- 
tudine crude, which bifhops, (Ac. had the privilege to car¬ 
ry as the common eniign of their religious office ; and be- 
j ing invefted in their prelacies, by the delivery of fuch a 
crofter; hence the word crocia did fometimes denote the 
collation to, or difpofal of hifhopricks and abbies, by the 
donation of fuch paftoral ftaff; fo as when the King 
granted large jurifdittions, exeeptis cm Us, it is meant, 
except the collation or inveftiture of epifcopal fees* (Ac. 
Addit . to Cowel. 

Ctouariuo, The crociaty or crofs-bearer, who like our 
virger, went before the prelate, and bore his crofs.—-~ 
Robertos de Wycombe, cleruus epifeopi Dunclm. quern 
rvulgo crociarium ejus vacant. Liber de Miraculis Tlio. 
Epilc. Heref. MS. anno 1290. 

Croft, (Sax. croftum and croft a) A little dole adjoin¬ 
ing to a dwelling-houfe; and enclofcd for pafture or 
arable, or any particular ufe. In fomc old deeds crufta 
occurs as the Latin word for a croft; but cum toftis tA 
croftis, is moft frequent. Ingulpb. It fee ms to be derived 
from the old Englijb word creaft, (Lgnifying bandy craft; be- 
caufe fuch grounds are ufually manured and extraordinarily 
dreft by the hand andrikill of tbe owner. 

CrOiTes, and croifado. Are mentioned in our ancient 
law books. Sec Ct'oyfes. 

CtOfc, (crocus) Turning up the hair into curls or treks $ 
whence comes crook, crooked, (Ac. — Sc intis quod pot fatten 
<vobis dedimus ftindtndi capillos dericorum noftrorum , Ungas 
crincs habendum, (A ad crocos capillorum fuorum dcptmertdoj, 
(Ac. Pat. 21 H. 3. 

Crop, (creppa) The feeds or products of the harveft in 
corn, (Ac. Fleta, lib. 2. cap, 82. 

Craf 0 *fl$Ol 80 , None (hall (hoot in, or keep any crofs- 
bow, hand-gun, hagbut, (Sic . but thofe who have lands 
of the value of 100 1. per annum : and no perfon Ihall tra¬ 
vel with a croft-bow bent, or gun charged, except in. time 
of war; or (hoot within a quarter of a mile of any city, 
or market-town, unlefs for defence of himfelf or his houie, 
or at a dead mark, under the penalty of 10/. Stat. 33 
H. 8. cap* 6. 

Crodeo. By Stat. 13 Elix. c. 2. CrofTes, beads, (Ac. 
ufed by the Roman GathoUcks, are prohibited to be 
brought into this kingdom, on pain of a pramunire, (Ac . 
And it was ufual in former times for men to ere&^roftes 
on their houfes, by which they would claim the privileges 
of the Templars to defend themfclves againft their rightful 
lords; but this was condemned by the Stat. Wefim . 2. c. 
37. It was likewife cuftomary in thofe days to fet 
up erodes in places where the corps of any of the no¬ 
bility refted, as it was carried to be buried, that a from* 
ft until us pro ejus anima deprecetur. Wolfing, anno 1291. 
There were feveral of thefe erodes ere&cd over England, 
efpecially in honour to the refting-places of our Kings, 
on their bodies being tranfmitted to any diftant place for 
burial: but thefe foperftious (unk in this kingdom with 
the Romjjh religion. 

CrOfCci, (cruet figmtt) Is ufed by Britton lor pilgrims , 
becaufe they wear the figa of the crofs upon their garments. 
Of thefe and their privileges, BraBon hath treated, lib. 5. 
ft*. 2. cap. 2. and par.* g. cap. 9. Under this word lire 
alfo fignified the Knights**/ St. John of Jeru/alem, created 
for the defence or pilgrims; and all thofe perfect 
who in the reigns of K. Hen. 2. Ric. 1. Hen. 3. and 
Ed. 1. cruet fifuott took upon them the croifado, dedi¬ 
cating and lilting themfelyes to the wars, for the recQyery 
of JonfalsmmS the Holy Land. Greg. Syntag, lib^k 
oap, 13,14. 

Cr9$V Bigmfieth marih land* — Et quia peduftris hujm 
Croyland ipjum nomen indicat, mam crudam terram (A canto* 
fm ftgmficat, lagiilphui, p. 853. 

Ccotttt, (corona) Signifies the poffeffions and dignity of 
4 King of any kingdom. The crown of England, accord¬ 
ing to Hr. Bkekfiene, if, by Common law and canftitu- 
1 tioual 
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tjonalcuftom horoditary ; aid this in a manner peculiar George the Firft, eldeft Ton of the Princefs Sophia, oh the 
to itfeif: but the right of ifflffertau&e may, from time to death of her Majefty Queen Anne without iflue, the faid 
time, be changed or limited by aa of parliament 5 under Princefs Sophia being lLewifc dead, came to the poflcffioa 
which limitations the crown ftill continues hereditary, of the crown of thefe realms: by thefe laft a&s, papiifcs 
Slack, Cm . 1 V, 191. which vide. Sometimes our are rendered incapable to inherit the crown of England i 
Kings, for political reafons, have conferred their princi- and fubje&s are abfolved from thfcir allegiance to iuch. 
polities on whom they pleafed, efteeming it lawful to ap- perfons coming to the crown, and are to join in the com* 
point their fucceflors after them. For Edward the Con - munion of the church of England, 
fejjfor appointed the crown after his deceafe, at feveral And this nation is not to be engaged in a war for dt- 
times, to William called the Conqueror , and Edgar and fence of dominions not belonging to the crown, 

Harold and Harold , after the deceaie of his father, upon Perions endeavoring to deprive the next in fucceffion 
the title left him, was crowned by the Archbi(hop of York ; to the crown from fucceeding, and who attempt it by 
but William of Normandy having flain Harold at the battle of any overtax, are guilty of high treafon. S/at, 1 Ann. 
Haftings, he claimed the kingdom as well by the nomi- e. 2, And if any affirm by writing, &o, that the King or 
nation of Edward the Confejfor, as by right of conqucft, Queen of England cannot make laws by the authority of 
and he was crown’d and enjoyed the kingdom for his parliament to bind the crown, they are guilty of trea- 

time. Bac. Coron, 4, 27. > fon: and preaching or fpcaking it incur a pramunire. 

And to come further down, we find that the parlia- 4 Ann, c. 3. Affirming by writing or printing, that any 
ment, (which had the beft right) have aflerted their other perfon hath a right to the orown, otherwife than 
authority in thefe cafes: the crowns of England and according to the Stat. 1 W, fcf M, Uc. is declared high 
France were entail’d on King Henry the Fourth, and his four treafon. Stat, Ibid, There is no interregnum in this 
fons by adl of parliamont. Stat, 7 H, 4. c, 2. And the kingdom ; ior when the crown defeends to the right heir, 

parliament entail’d the crown on Henry the Sixth, and his he is Rex before coronation, as there mull always be a 

{flue; alfo Richard the Third was recognifed by parlia- King in whole name laws arc to be maintained and ex- 
ment. But the moft extraordinary inllance of this nature ecutcd. Hill, 1 Jac, See Dcfccnt of the Crown and King, 
was, the nomination and appointment of King Henry the CrObOtUtOffilce. This is an office under the King's 
Eighth, to whom the parliament granted power by his latt Bench, of which the King’s Coroner or Attorney there is 
will and teilament to make conditions and limitations at commonly Mailer. The Attorney General, and Clerk of 
his plcafure, for fettling the inheritance of the crown ; the Crown exhibit informations in this office, for crimes 
and he by his will ordained, that his fon Edward i hould and mifdcmeanors; the on etxofticio, and the other ufuaily 
fuccecd him, and lie -lying without iliue, his daughter by order pf court; and here informations may be laid for 
Mary, and for her want of iffuc, his daughter Elizabeth offences and mifdemeanors at Common law, as for bat- 
to enjoy the crown in fucceffion; with remainders to fuch teries, eon/piracies, libelling , m/fances, contempt , /editions 
as the King by his letters patent, Ihould appoint, words, &c, wherein the offender is liable to pay a fine to 
Stat. 35 Hen. 8. c, I. the King. Finch 340* Show, 109. By Stat. 4 & $W. 

After the death of King Henry 8 . his fon Edward the M, c, 18. The Clerk of the Crown in B. R, is not to 
Sixth fucceeded; and he was prevailed upon to appoint receive or file any information for trefpafs, battery , (Ac. 
the Lady Jane, daughter to the Duke of Suffolk, (who mar- without exprefc order of court; nor to iflue anyprocefs 
ried King Henry's lifter) a protellant lady, by his letters without taking a recognifance in 20/. penalty to profecute 
patent to fucceed him: but this appointment, foon after the with effcft ; and if the party appear, and the plaintiff do not 
death of K. Edward, was vacated by Queen Mary ; the procure a trial in a year, or if verdid pafs for the dc- 
Lady Jane beheaded, and the protellant reformed religion fendant, £5*. the court lhall award the defendant cods: 
eclipled during her reign ; but it revived again and re* but this a£t doth not extend to informations in the name of 
ceived perfedion, by hfer fucccffor the glorious Q± Eliza- the King’s Coroner or Attorney, &c. When a bat to y 

is committed privately, fo that the perfon injured can 

By the Slat. 1 Elist. c, 1. the parliament acknowledged make no proof thereof by witndTes at law } it is ufual to 
the Queen to be right heir to the crown ; and by this ad bring an information in this office, or to prefer an indid- 

• the limitation of the crown contained in 35 H, 8 . is de- menr, the mqft legal method, where the party may be a 
dared to Hand and remain law for ever. And when w itnefs for the King; it being his fuit. Inft rnutions in 
King James the Firft came to the crown, the parliament the nature of quo warranto's brought by the Attorney 
made a recognition, that upon Queen Elizabeth's death; General, agaimt corporations, &c. Vide flunanto, 
the crown of England, and all the kingdoms, dominions, Cvuftum, Was a garment of purple, mix’d with many 
and rights belonging to the fame, did by lawful birthright colours. — Duns patenas argenteas attro ornatas aim dnobitt 
and fucceffion ffefcend to King James. Stat, 1 Jac, 1. uruohs 13 cruilo aureo, Mon. Ang. tom, i* pag. 210. 

€ (fctp be On a robbery or other felony done, 

* After this we do not find that the parliament intermed- hue and cry may be xaifed by the country in the ablenec 
died in fettling the fucceffion of the crown till the abdi- of the conllabk, which is called cry de pais, 2 Hate’s 
cation of King James the Second ; when the Lords Spiritual Hill. P. C. 100. 

and Temporal, and Commons, lawfully reprefenting all the Ctppta, A chapel or oratory under ground: egreffo 

etlates of the people of the realm, invited over jFUliam, toto convents accepta abfeonfa ft nox eft vadit per cryptam. 
Prince of Orange, and the Princefs Mary , (eldeft daughter Du Cange, , 

of King James II.) to take care of their rights and liber- Cucfttngftool, ( tumbrellum ) Is an engine invented for 
tics; whom they declared to be King and Qiieen of Eng - the pupiihment of ft olds, ard unquiet women, by ducking 
land. And by Stat, l W.kA ty. c. 2, reciting the dccla- them in water, called in ancient time a tumbrel ; and 
ration of the Lords and Commons for fecuring the liber- fometimes a mbuchct, Lamb, Eiren . lib, 1, c. 12. And 
ties of the kingdom, upon which the Prince and Princefs of Bratton writes this word tymbortlla. In Domefday it is 
Orange accepted the crown, the faid Prince and Princefs called cathedra ftercoris ; and it was in ufe even in the 
were recognifed King and Queen of England, £ 37 . for Saxons time,’by whom it was described to be cathedra, in 
their lives, and the life of the Furvivor of them; and after qua rixcft mulieres fedentes aquis dmergebantur. It was an- 

• their deaths, the crown waa fettled on the heirs of the ciently alfo a puniflimentinhjeted upon brewers and bakers, 

body of the faid Princefs; and for want of fuch iflue, to tran telling the laws 5 who were thereupon in fuch a ftonl 
the Princeft Anne of Dcnmark, After to the Qiieen, and the immerged**ov*r head and ears in ftenorc, feme {linking 
heirs of her body. water. Some think it is a corruption from ducking foci; 

Alfo by it W. 3. c.t. (after the deceafe of Mary others from ckoakmgftool ; qya hoc mode dtmerjie «q». 
without iflue) the Princefs Sophia of Hanover (daughter of fere fujfbcantur, Blount. See Caftiggtory. 

Fftz&bttb, eldeft daughter of King 3 W« the Fir ft) was Cube. A eud* cloth is a chryfom or face-cloth for a 
declared next in fucceffion after King William, and the child baptized. Vide Cbrifmale. 

Princefs Anne, and their iflue 5 and the crown to remain to Ctti ante IDtfWjti'tim* Is a writ that a woman divorced 
the Princefs Sophia, and the heirs of her body being pro- from her hulband hath to recover her lands and tenement* 
tenants. By virtue of which laft ftatute, his Majefty King which flic had in fee Ample, or in tail, or for life, from 
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Kim to whpm her huiband did alienate them daring the 
marriage, when me could not gainfav it, Reg. Grig. 233. ] 
F. N. B. 240. And the heir (hall nave a fur cui ante di¬ 
ver tium, where the wife dieth before the adlion brought; 
as well as (he (hall have a fur cat in vita: But of an cftatc- 
tail, the heir fhall not have fur cui in vita ante divortium , 
but fhall be put to his formedon in the defeender. New 
Nat. Br . 454. See Black. Com . 3 V, 183. 

Ctlf fit &tta, Ts a writ of entry, which a widow hath 
againft him to whom her hufband alienated her lands or 
tenements in his life-time ; which muft^contain in it, that 
during his life fhe could not withlland it. Reg. Qrig. 232. 
F. N B . 193. If hufband and wife be join tenants before 
the coverture, and the huiband aiicneth all the land, and 
dieth, (he (hall have a cut in vita for a moiety, and no 
more: But if they are joint purchafers, during the cover¬ 
ture, and he alien ail the land, and dieth, his wife (hall 
have a cui in vita of the whole land; becaufe that during 
the coverture, as to purchafe, they are but one perfon in 
law. F. N. B. 187. And from this reafon, if huiband 
and wife, and a third perfon, purchafe jointly, and the 
huiband alieneth all in fee, and dieth, the wife (hall have 
a cui in vita of a moiety. Ibid. 

Where the huiband and wife exchange the lands of the 
wife for other lands, if the wife agree unto the exchange 
nfter the hu/band’s death, (he (hall not have a cut in vita. 
Alfoif the wife do accept of parcel of the land in dower, 
of which lhe hath a cut in vita , by that acceptance (he (hall 
be barred of the refiduc. New Nat. Br. 430. 11 the 

huiband and wife lofe by default the wife’s lands, after 
the death of her huiband. Hie (hall have a cui in vita to 
recover thole lands fo loft by default. F. N. B. 187* 
Jjiy Stat. 13 Ed. 1. c. 3. Cui in vita is given to the wife 
whe'-e the deceafed huiband loft her lands by default in 
his life-time: And (he (hall be admitted to defend her 
right during his life, if lhe come in before judgment. 
Lisewife if tenant in dower, by the curtcfy, or for life, 
do make default, &ff* the heirs and they to whom the re- 
verfion belongeth, (hall be admitted to their anfwcr, if 
they come before judgment: And if on default judgment 
happen to be given, fuch heirs, &fc. (hall have a writ of 
entry for recovery of the fame, after the death of fuch te¬ 
nants. See Booth on real actions, and F . N. B . and 
Black. Com. 3 V. 183. 

Ctllagiutll, Is when a (hip is laid up in the dock to be 
repaired. MS. Arth. Trevor. Arm. de Plac. Edvt. 3. 

Culp?it> Is a reply of a proper officer in behalf of the 
King, affirming a criminal to be guilty , after he hath 
pleaded Not guilty, without which the iffue to be tried is 
not joined : ft is compounded of two words, viz. Cui and 
prit ; the one an abbreviation of culpabilis, and the other 
derived from the French word pref , /. e. ready; and ’tis 
as much as to fay, That he is ready to prove the offender 
guilty. See Black. Com. 4. P. 333. 

Culture, This word is often found in old writings, and 
iignifies a parcel of arable land. Blount. 

CulbtrtagC, {Culvertagistm) Is faid byjfome perfons to 
be derived from Cuium ££ Pcrtere, to turn tail: And in 
this fenfe, fub nomine culvertagii, was taken to be on pain 
of cowardice, or being act^unted cowards. But in the 
opinion of others, it rather fignifies fome bafe flavery, or 
the confifcation of an ellate; being a feudal term for the 
lands of the valfal forfeited and efcheatingto the lord: and 
fub nomine culvertagii, in this fignification, was under pain 
of confifcation. Matt. Parif. Anno 1212. 

COlfriattt *nd CulUcth Words ufed for a coward, or 
cowardice. Chart. Temp. E. 1. 

<Ctma Ccrtritfa.’, A tub of ale. Domefday . But this 
word is truly Cuva. 

Cu:iCU0, A mint or place to coin money : Cuneum mo- 
netum fignifies the Xing’s (lamp for coinage; and from the 
word cune, is derived coin. See Coin. 

Cuntct**CtmtCF, Is a kind of trial, as appears by 
Brail on, in thcl'e words: In brevi de reilo, negotium termi¬ 
nal tur per Cuntey-Cuntey* iff >. which is taken to be the 
ordinary jury. BradLJib. 4. trail. 3. c. 18. 

euragu!u0, One who uketh care of a thing. Mon . 
Ang. Tom. 2. 

Cura #onafteru, An officer fo called, who had the 
charge of a monaftery. 


Clltate, (Curat us) Is he who reprefents the incumbent 
of a church, parfon or vicar? and officiates divine fervice 
in his (lead : And in cafe of pluralities of livings, or 
where a clergyman is old and infirm, it is requifite there 
(hould be a curate to perform the cure of the church. He 
is to be liccnfed and admitted by the billiop of die dioceic, 
or by an ordinary, having epifcopal jurifJi&iun: and 
when a curate hath the approbation of the biihop, he ufu- 
ally appoints the lalary loo ; and in fuch cafe, if he be 
not paid, the curate hath a proper remedy in the ceded- 
aftical court, by a fequellration of the profits of the bene¬ 
fice $ but if he hath no licence from the bifhop, he is put 
to his remedy at common law, where lie mult prove the 
agreement, 6ft. Right. Clerg. 127, 

By ilatute, where curates arc licenfcd by the biihop, 
they are to be appointed by him a ftipend not exceeding 
50/. per ann. nor lefs than 20/. a year, according to the 
value of the livings, to be paid by the rcitor or vicar: 
And the fame may be done on any complaint made. ttat. 
12 An. c. 2. One perfon cannot be curate in two churches, 
unlcik fuch may fatisfy the law, by reading both morning 
and evening prayers at each place; Nor can he ferve one 
cure on one Sunday, and another cure on tiie next; for 
he muft not neglett to read morning and evening prayer 
in his chuich every Lord’s day; if he doth he is liable 
to punifhmcnt. Comp . Incumb. 572. But it is otherwife 
where a church or chapel is a member of the parifti- 
church; and where one church is not able to main¬ 
tain a curate. Can. 48. 

A curate having no fixed eftate in his curacy, not being 
inllituted and indu&ed, may be removed at pleufure by 
the biihop or incumbent. Noy. But there are perpetual 
curates , as well as temporary, who are appointed where 
tithes are impropriate, and no vicarage endowed : Thefc 
are not rcmoveable ; and the impropriators are obliged to 
find them, fome whereof have certain portions of the tithes 
fettled on them. Seat. 29 Car. 2\c. 8. Eveiy clergyman that 
officiates in a church, (whether incumbent or lubftitute) 
is in our liturgy called a curate: Curates muft fubferibe the 
declaration, according to the act of uniformity, or are 
liable to imprifonment, &c. 

Cntfeu, (of the Fr. Couvrir , i. e. Tegere , and Feu, Ig¬ 
nis,) fignifies the ringing of a bell, or evening peaf, by 
which William the Firft, called the Conqueror, commanded 
every perfon to rake up or cover over his fire, and put out 
his light: And in many places of England at this day, 
where a bell is cufiomarily rung towards bed-time, it is 
faid to ring turf tvs, Stow’s Annals. 

In the Welch language, curfa, fignifies a beating ; alfo, 
a Jirokc. Richards's Antique Lingua: Britauicm Tbefau - 
rus. 

Curia, The word was fumetimes taken for the perfons, 
as feudatory and other cuftomary tenants, who did their 
fuit and fervice ar the court of the lord. Kennet's ParocK 
Antiq. 139. And it was ufual for the Kings of England^ 
in ancient times, to affemble the bifhops, peers, and great 
men of the kingdom to fome particular place, at the chief 
fcftivals in the year; and this affembly is called by our 
hiftorians curia ; becaufe there they confulted about the 
weighty affairs of the nation. And it was therefore called 
Solemnis Curia , Augujlalis Curia , Curia Public a, &c. See 
Court. 

Curia flbbffare Wit, Is a deliberation which a court of 
judicature fometimes takes, where there is any point of dif¬ 
ficulty, before they give j^gment in a caufe. New Book 
Entr. And when judgment is ftaid, upon motion to ar- 
reft it; then ’tis entered by the judges curia advifare vuit . 
Shcp. Epit. 682. 

QkUrfft Cuviufi $qux*, A court held by the lord of die 
manor of Cravefend for the better management of barges 
and boats uling the paflage on the river Thames from thence 
to London, and plying at Gravefcnd bridge, &c. mention¬ 
ed in the Stat. 2 Geo. 2. e. 26. 

Curia CUubcn&a, Is a writ to compel another to make 
a fence or wall, which he ought to make between his land 
and the plaintiff's, on his refufing or deferring to do the 
fame. Grig. 155. This writ doth not lie but a- 
gainft him who hath a dofe adjoining to the plaintiff’s 
land, who is obliged toinciofe itj and it lieth not but 
for him who hath a freehold, fcrr. It may be fued before 

the 
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die IherifF in the county-court, or in the common pleas: 
And the judgment is to recover the inclofure and damages. 
New Nat . Br. 282, 283. 

Curia IDottmtf, The lord's houfe, hall or court, 
where all the tenants attend at the time of keeping 
courts. 

Curia Ihtnticiarum, Is a court held by the IherifF of 
Cbeftcr, in a place there called the Pendice or Pentice; 
And 'tis probable its being originally kept under a Pent - 
boufe 9 or open died covered with boards, gave it its deno¬ 
mination. 

CttrttOCfe, A meafure containing four bufttels, or half 
a quarter. Plata, lib . 2. c. 12. 

CurriCillttft, The year, or courfe of a year : Adum eft 
hoc annorum Dominica! tncarnationis quatuor quinquagenis (S 
quinquiesy quints luftris, IS tribus curriculis* This is the 
year 1028; for four times 50 make 200, and five times 
200 make iooo . Then five luftra are twenty-five years, 
and three Currie uli , three years, making in all the very 
year. 

CutrfcrS, Are perfons that curry and drefs leather. 
No currier Hull u& the trade of a butcher, tanner, fc. 
or Hull curry flrins inefficiently tanned, or gafli any hides 
of leather, on pain of forfeiting for every hide or fkin 6 s. 
8 d. And perfons in London putting leather to be cur¬ 
ried to any but freemen of the Curriers Company; and 
fuch curriers not currying the leather diffidently, fiiall for¬ 
feit the ware or the value, &c. Stat . 1 Jac. 1. c. 22. 
The claufe relating to freemen is repealed; but if any 
currier do not curry leather lent him, within fixteen days 
between Michaelmas and Lady-Day, and in eight days at 
other times, on conviftion before a juflice* he {hall forfeit 
5 /. to be levied by diftrefs, &c. yet fubjeft to mitiga¬ 
tion. 12 Geo. 2. c. 25. Curriers and fuch as deal in 
leather, may cut and fell it in fmall pieces in their (hops 
to any perfons \yhatfoever. Stat. Ibid. See Leather, Skins, 
Ac. 

CurfftOjC, (Clerici de Cur/u) Clerks belonging to the 
Chancery , who make out original writs j and arc called 
Clerks of Courfe, in their oath appointed 18 Ed. 3. flat. 5 . 
There *re of thefe clerks twenty-four in number, which 
make a corporation of themfelves ; and to each clerk is 
allotted a divifion of certain counties, in which they exer- 
cife their functions. 2 In ft. 670. 

Curfoiieg tuxx, Is ufed for ridges of land. 14 
Ed. 2. 

Curfo?fr, A fort of light fhips or fwift failers: This 
word is mentioned in Hove den, R. 1. Applicuerunt ibi Na¬ 
ves & Bufcia 500. exeeptis Caleis IS curforiis, iSe. 

Cumfp Of CEtlglanD, (Jus Curialitatis Anglia) Is 
where a man taketh a wife feifed in fee-fimple, or fee- 
tail general, or as heirefs in fpvcial tail, and hath ifTue 
by her, male or female, born alive, which by any pofli- 
bility may inherir, and the wife dies; the huiband holds 
the lands during hisjife; and is called Tenons per legem 
Anglia, or tenant by the curtejy of England ; bccaufe this 
privilege is not allowed in any other country# except Scot¬ 
land, now belonging to England* 

Four thihgs are requifite to give an eflate by the curtejy, 
viz. Marriage, feifm of the wife, iffue, and death of 
the wife. 1 Inft. 30. If land defeend to the wife after 
the huiband hath ifTue by her; or if the ifTue be dean at 
the time of her death, being born alive; the huiband iball 
be tenant by the curtejy. Alfo if a child is born alive, 
'tis not material whether *tif baptifed, or ever heard to 
cry, to make the huiband tenant by the curtejy ; for if 'tis 
born alive, 'tis enough, t Nelf. Abr. 578. But the 
child mull be filch as by poflibility may inherit; and 
therefore if land be given to a woman, and the heirs male 
of her body, and ihe takes huiband and hath ifTue a 
daughter, and dies $ as this ifTue cannot poffibly inherit, 
the huiband fhall not be tenant by the curtejy. Terms de 
Ley ♦ 

If the child if rip'd forth of the mother's belly, pfter 
her death, tho* it be alive, it will not entitle tenancy by 
the curtfcy; for this ought to begin by the ifTue, and be 
confummate by the death of the and the eiUtc of te¬ 
nant by the curtefy fhould avoid the immediate defeent. 
Ibid. A man fhall not be tenant by the curtefy of a bare 
right, title, ufe, reverfion, &c* expe&aat upon an cilate 


of freehold, unlefs the particular eflate is determined du¬ 
ring the coverture; nor of a feifin in law: But if a wife 
dies before a rent becomes due; or in the cafe of an ad- 
vowfon, before the church becomes void; the huiband 
fhall be tenant by the curtefy, though the wife had only 
a feifin in law; for in this cafe no other feifm could be 
attained. F. N . B . 149. 1 Inft. 29, 30, 40. 

There is no tenancy by the curtefy of copyhold lands, 
except there be a fpecial cuftom for it. And where a huf- 
band is entitled to this tenancy, if after the wife is an 
idcot, and he#eflate in the land found : when Ihe dies, 
he fhall not be tenant by the curtefy, for the King's title 
by relation prevents it. Plowd. 2 63. If the wife be feifed 
in fee of lands, and attaint of felony, but have ifTue by 
her huiband, and fhe is hanged, &c. ’tis faid the huiband 
fhall be a tenant by the curtefy: But yet the land 
will be forfeited according to Kitch. 159. 21 Ed. 3. 

49 - 

A woman feifed of land had two daughters, and co¬ 
venanted to Hand feifed to the ufe of E. her cldcft daughter 
in tail; on condition that fhe fhould pay to her other 
daughter within a certain time 300 /. And if E. made 
default, or died without ifTue before fuch payment, then 
the land to go to the fecond daughter; the mother dying, 
E. took a huiband, and had iffue, and died afterwards 
without any ifTue living, before the day of payment: It 
was here held, that her hufband fhould be tenant by the 
curtefy. 1 Leon. ca. 233* See Kitch. 159. 

Curteptt, (Curtand) Was the name of King Edward 
the Confejfor* s fword ; which is the firft fword carried be¬ 
fore the Kings of England at their coronation: And it is 
faid the point of it is broken as an emblem of mercy. 
Mat. Parif. in Hen. 3. % 

Curtilage, ( Curtilagium , from the Ft. Cour , Court, and 
Sax. Leagb locus) Is a court-yard, back-fide, or piece of 
ground lying near and belonging to a dwelling-houfe. 4 
Ed. 1. cap, 1. 35 if. 8. 4. 39 Eliz. e . 10. 6 Rep. 

64.—— Mi hi did mdetur curtilagium a curtiilum IS ago, 
fcil. locus ubi curtis W Curtilli negotium agitur. Spelm. 
And though it is faid to be a yard ot garden, belonging 
to a houfe; it feems to differ from a garden, for we 
find, cum qttodam gavdino & curtilagio. 15 Ed. 1. n . 
34 - 

ClITtflea Cettae* Court lands. It is recorded, that 
among our Saxon anceftors, the Thanes or nobles who pof- 
feffed Rockland , or hereditary lands, divided them into 
Inland and Ontiand: The Inland was tha: which lay mod 
convenient for the lord's manfion-hemi’e ; and therefore the 
lords kept that part in their own hands, for the fupport 
of their families, and for hofpitality: Afterwards the Nor- 
mans called thefe lands Terras Dominica les, the denial ns, 
or lord's lands : The Germans term'd them Terras In do¬ 
minie at as, lands in the lord’s own ufe: And the Feudifts , 
Terras Curtiles , lands appropriate to the court or houic of 
the lord. Spelm . of Feuds, c. 5. 

£ tiftantU, The fame with Cuftagivm, which fignifics 
colls* 

Cuftofte attmfttenfco, and Cuftohe amofcttfto, writs 
for the admitting or removing of guardians. Reg. Orig. 

Cuftottffi iUbettftfi'i Sttgife Wutlmime fShirtta* 
tUCUtf, Was the ftyle in which writs and all judicial pro¬ 
cess did run during the grand rebellion, from the murder 
of King Charles I. till the ufurper Oliver was declared 
Proteftor, . mentioned and declared traiterous, by fta- 
tute 12 Cari 2. c. 3. 

CuftoDiatH hate. Was taken for a gift or grant for life. 
Du Cange. 

UTuftom, (Confuetudo) Is a law not written, eftablHhed 
by long ufage, and the confent of our ancedors. No law 
can oblige a people without their confent: So where-ever 
they content and ufe a certain rule or method as a law, 
fuch rule, gives it the power of a Jaw; and if 'tis 
universal, then *tis common lavs: if particular to this or 
that place, then 'tis tuftom. 3 Salk. 1x2. And as to the 
rile of cuftoms, when a reafonab^ aft once done was found 
to be good and beneficial to the people, then they did ufe 
it often, and by frequent repetition of the aft, it became 
a cuftom; which being continued without interruption 
time out of mind, it obtained the force of a law, to bind 
the particular places, perfons, and things concerned 

therein. 
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therein. Thus a cuftom had beginning and grew to per¬ 
fection : And a good cuftom muft be grounded on antiquity, 
continuance, certainty, and beafon: Antiquity , for that it 
hath been time out of memory, or threescore years, as 
limited by ftatute j and time out of mind is where no 
man then living hath heard or known any proof to the 
contrary: If two or more witnefles can depofe that they 
heard their fathers fay it was a cuftom all their time; and 
that their fathers heard their grandfathers fay it was fo 
alfo in their time ; it is enough for the proof of a cuftom. 
j Blount. Davis Rep. 32. 'Continuance of atcuftom ought 
to be without any interruption time out of memoryj for 
if it be difeontinued within time of memory, the cuf¬ 
tom is gone. Certainty, a cuftom muft be certain, becaufe 
an uncertain thing may not be continued time out of 
mind: And cuftom muft be reafenable, ^ for unreafonable 
things are unlawful. ’Tis otherwife faid that, 

Cuftms have four infeparable incidents : They are to 
have a reafinablt commencement , to be certain, and not antbi - 
guous ; to have uninterrupted continuance ; and not be againft 
the King*s prerogative . And the two pillars of cuftom, 
are common ufage , and that they be time out of mind. Da¬ 
vies 32. 4 Leon. 384. A cuftom contrary to the public 

good ; or injurious to a multitude, and beneficial only to 
fome particular perfons, is repugnant to the law of rea- 
fon, and confequently void. 2 Danv . 424, 427. Cuftoms 
ought to be beneficial to all, but may be good where againft 
the intereft of a particular perfon, if for the public good. 
Dyer 60. A cuftom is njt iinreafonablc for being inju¬ 
rious to private perfons or interefts, fo as it tends to the 
general advantage of the people. 3 Salk. 112. which 
vide. 

A cuftom may be good in fomc cafes, where a prefenp- 
tion is not: But cuftoms that arc good for the lubftance 
and matter of them, may yet be bad for the manner; if they 
are uncertain, or mix'd with any other cuftom that is un- 
reafonablc, & c. 2 Bulft. 166. 2 Brovsnl. 198* A cuf¬ 

tom extends over fome place or viil; A prefeription extends 
only to particular perfons . Rep. tfemp. Hardw. per An - 
naly. Sharp v. Lowtber, f. 293* A prefeription muft 
always be had by way of que eft ate. Ibid. Cuftom that 
every one who paffeth over fuch a bridge, within the lord's 
manor, and which the lord doth repair, lhall pay him one 
penny, is a good cuftom; but if it be to pay the lord 12 d. 
it will be naught, for it is unreafonable. Calth . Cop. 35. 
1 Bulft. 203. 

A cuftom that a lord fhall have within his manor nbe- 
ramfaldam , or free-fold throughout the village; and that 
no other fhall have it but by agreement with him, and if 
any take it, the lord may abate the fame j this hath been 
held a good cuftom. 1 Rol. 560. The cuftom of a place, 
for all the inhabitants of the parifh, to have common in a 
great wafte of the lord's for all manner of beafts all the 
year; and to have liberty to water them in fuch 4 pond, 
and when the pond was foul to cleanfc it* was adjudged 
good. Mich. 4 Jac. 1. 2 Browttl . 293. Contra as to 

common, for an inhabitant, as fuch, cannot have it. 
Gafivjard's Cafe. 6 Co. 60. A cuftom, that tenants 
of a manor fhall grind all the corn they fpend in their 
own houfes, in the lord’s mill, &c. is good i But 
a cuftom that every inhabitant of a houfe held of the 
lord, lhall grind the corn that he fpends, or fhall fell, 
at his mill, is void. Moor, ca. 1217. Hob. 149. Cuftom 
to have a common bnkehoufe in a manor or parifh, for 
all the tenants or inhabitants, is a good cuftom. 2 Bulft. 
198. 

Cuftom is, and muft always be alledged to be in many 
perfons, and fo it may be claimed by copyholders* or the 
inhabitants of a place, and when it is claimed, it muft 
be as within fuch a county, hundred, city, borough, ma¬ 
nor, parifh, hamlet, ts'e. Co. Litt. no, 113. 4 Rep. 

31, A good cuftom or prefeription hath the force of a 
grant; as where one and his anedlors have had a rent 
time o\it of mind, and ufed to diilrain, isf c. But a cuftom 
that begins by extortion of *Grda of manors, is judged 
wanting a lawful conwfte!Tcemcnt, and therefore void: 
And where cuftom is amungil many, and they are all dead 
but one, the cuftom is gone. f f*W. 322. Dyer 199. 
Cuftoms muft be conftrued according to vulgar apprehen- 
fion: And are to be taken ftriftly, being in derogation of 
4 


the common law. 2 Rol. Abr. 270. They are not 
good which are merely in the negative; but if mixed 
with an affirmative, they may be good. 1 Rol. 563. 

A cuftom which may be intended to have had lawful 
beginning, is a good cuftom ; otharwife not: nor will 
continuance of time make malum in fe good, x LiU. 
Abr. 375. Cuftoms againft common right and the rule 
of law, are held good. 8 Rep. 126. The law takes 
notice of cuftoms of Gavelkind, isle, which alter de~ 
feents from the common law, in favour of all the Ions, 
&c. ^ * 

A cuftom 'may extend to and give an infant a power of 
doing that, which by the rules of the common law he 
could not do 5 as an infant at the age of 15, may make 
a feoffment of lands of the nature of gavelkind; but this, 
like all other cuftoms, is to be conftrued ftridtly, and in 
fuch manner as that no prejudice may accrue to the 
infant thereby; and therefore fuch feoffment muft be 
for valuable confideration, muft be made in perfon, 
and not by attorney, cannot be with warranty, muft 
be of lands which defeend to him in gavelkind, and 
not of lands by purchafe; and muft be of lands in pof- 
feffion, not in remainder or reverfion. J New Abr. 670, 
671. 

And cuftoms for an eldeft daughter to inherit, or a 
youngeft fon, may be good: For thefe, though contrary 
to a particular rule of law,«may have a reafonable begin¬ 
ning. Nelf. Abr. 579. And by cuftom a woman may 
be endowed of a moiety of the hulband’s lands, isle. Alio 
by cuftom, infants may bind themfelves apprentices, isfe. 

2 Danv. Abr . 438. 

Regularly a man cannot alledge a cuftom againft a fta¬ 
tute, becaufe that is the higheft matter of record in law : 
But a cuftom may be alledged againft a negative ftatute, 
which is made in affirmance of the common law. 1 Juft. 

115, And afts of parliament do not always take away 
the force of cuftoms. Cuftom pleaded againft cultom is 
not good. 2 Danv. Abr. 436. A cuftom is to be pofi- 
tively alledged, by ufage in fat>. Lutw. 1319. General 
cuftom which are ufed throughout England, and are the 
common law, are to be determined by the judges: But 
particular cuftoms , fuch as are ufed in fome certain town, 
borough, city, iAc* lhall bd determined by jury. Do#. 
& Stud. c. 7, 10. I Infl. IIO. Confuetudo pro lege Jer - 
vatur, faith Brailon, lib. 3. c. 3. And cultom is 
faid to be altera lex; But the judges of the court of B. R. 
or C. B. can over-rule a cuftom though it be one of the 
cuftoms of London, if it be againft natural reafon, isle. 1 
Mod. 212. 

As to the manner of laying a cuftom, and the difference 
between alledging a thing by way of cuftom, or by way 
of prefeription. See 6 Co. 60. Hob. 113. Cro. Eliz. 
441. Poph 201. Style 477. 1 Lev. 176. 1 Pent. 386. 

3 Lev. 160. Curfb. 192. 

Cuftom of Ilonnon. The city of London hath divers 
particular cuftoms, different from any other place. By the 
cuftom of London, when a citizen and freeman dies, hie 
goods and chattels (hall be divided into three parts; the 
wife to have one part, the executors another, to difchaige 
legacies, and the children unprovided for the other 
third part. 2 Danv * Abr. 3x1, 312. If a freeman of 
London hath no wife, but children, the half of his peN 
fonaleftate goes to them, and he may difpofe of the other 
moiety ; fo if he have a wife # and no children, the half 
belongs to her; but if he hbe both wife and children* 
then one third part belongs to the wife, another third to 
the children, and he may difpofe of the Other third ; and 
if he dies inteftate, the remaining third is to be diftributed 
according to the ftatute. 2. Nelf. Abr. 1139. But fee 
II Geo. 1. <*. 18. 

An after-born child fhall come in with the others, for a 
cuftomaty (hare of a ffe&nMtt’s eftate. And where any 
child dies, before one and twenty* his lhare furvives to 
the other children.; but in cafe he die after that age, at 
which time he might make a will'of it, there on his dying 
inteftate, it fhall go according to the ftatute of dift^bu- 
tions. Preced. Can . 499, qyf. A devife or fcttlement 
of lands, does not bar a child of his part of fhe perfonai 
eftate by the cuftom: but where a wife is to have a cer* 
tain fura out of the hufbandY eftate, it fhall be in¬ 
tended 
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^tended in fatisfa&ion of her (hare. 2 Vern. 753. 1 Chan. 
Laf. 160* 

A freeman of London dies without ifiue, his widow is to 
have her widow’s chamber, and a moiety of the reft of 
the ertate; and in an extraordinary cafe, ftie was allowed 
the benefit of the other moiety for life by virtue of her 
hulband’s will. 1 Vern. 132. 2 Vern. Rep, no* By | 

the ftatute 11 Geo, 1. c, iS. Freemen, by will, may now 
give and difpofe of their perfonal ettates, to whom they 
think fit; yet if they die inteftate, fuch eftates (hall be 
fubjeft to, and be diftributed agreeable to the cuftom of 
tl^g city. Where a freeman dies, and leaves orphan 
children under age, unmarried, the court of orphans hath 
the cuftody of their bodies and goods, by the cuftom of 
London: It is alio the fame, though he dies, or the chil¬ 
dren were born out of London . 1 Mod, 80. 

By the city cuftom, aftion on the cafe lies for calling a 
married woman a whore ; for in London fuch woman may 
be carted : And this reaches to all the inhabitants within 
London, 2 Danv, 310. i LM. 378. A woman that 
ufeth a trade in London, without her hu/band, is charge- 
ble without him as a feme foie merchant: She (hall plead 
as foie, and if condemned, be put in prifon till (he pay 
the debt; dfo th<? bail for her are liable, if (he abfent 
herfelf; and the huiband (hall not be charged. Privif. 
Lend ini. And if a&ion of tref : afs be brought againft a 
man and his wife, and the wife only arrefted, tfc. by the 
cuftom of London, the plaintiff may proceed againft the wife. 
tiedqu. It is the cuftom of the*city "of London , that where a 
perfon is educated in one trade, he may fet up another. 

1 Sound. 312. If a debtor be fugitive, he may be arreft¬ 
ed by the cuftom of London, before the day, to find better 
fecurity. Htb. 86. Where two perfons are bound as furc- 
ties for another, and recovery is had againft one of them, 
he may have contribution againft the other, by the dry 
laws. 2 Danv. Abr. 310. Debts on fimple contraft will 
maintain an action in London, as well as debts on fpecial- 
ty; And it is the cuftom of the city that a&ion of debt 
(hall be maintained upon fuch a contrail againft executors 
or administrators, who (hall be chargeable therewith, as 
if it were upon a bond or obligation. 8 Co. Rep. 126. 

5 Rep. 82. 

These is a foriegn attachment •, by the cuftom of 
London , of money, fcf 4 . in the hands of a third perfon, 
where one man owes another any debt, ifc* See Attach- 

Kent. 

By a cuftom of London , every tenant at will, of any 
houfe above 40 s. per ann . in the city, ought to give, or 
to have, hajf a year’s warning, on leaving it: And a 
landlord recovered half a year’s rent, where the tenant 
had left the ho^fe, tfe. without fuch warning. Comber . 
384. If any cuftom of London be pleaded ana denied, it 
ihail be tried by writ to the Lord Mayor and Aldermen, 
to certify whether there be fuch a cuftom; who lhall make 
certificate by the mouth of their recorder. Cro. Car. 516. 
The courts at Wcftminjler of courfe take notice of the 
cuftoms of London ; but not of any other place, without 
being alledged. 1 Roll. Rep . 106. 

Cuftom Of fl^erchanto. Merchants giving Chara&er* 
of Grangers to thofe who fell them goods, arc liable to 
the debts of fuch Grangers for the goods fold % by the cuftom 
of merchants. Lex Merc at. c. ro. f 69. S 2 d qu. If two 
peribns be found in arrtar, upon an account grounded on 
the cuftom of merchants, any one of them may be charged 
to pay the whole (Turn, that both were found in arrear. 1 
HR. Abr. 376; And if tutyjoint merchants occupy their 
iiock and merchandife in common, one of them naming 
himfelf a merchant,, (hall have an account againft the 
other, and charge him as receiver. Co. Litt . 172, By 
the cuftom of merchants, where a merchant orders his 
fa&or to buy goods of a particular perfon, there the mer¬ 
chant is debtor, and not the faftor: but *tis otherwife 
where the merchant orders his faflor to buy goods gene¬ 
rally, without faying of whom; here the ftUftor is debtor, 
though the goods come to the ufe of the merchant. 1 
LiU , 376. The cuftom of merchants as to bills of ex¬ 
change, that the indorfee lhall charge the firft drawer be¬ 
fore the indorfor* ifc. See Bill of Exchange. 

Cuftom* (Cuftuma) Are ufed for the tribute or toll 
that merchants pay to the King, for carrying out and 
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bringing in merchandife. S/at. 14 Ed. 3, r. 21. The* 
are duties payable to the crown for goods exported and 
imported, and arc due to the King of common right; firft 
bccaufc the fubjecl hath leave to depart the kingdom jjfend 
to export the commodities thereof \ Jaondly, for the in- 
tereft which the King hath in the fca, and as he is guar¬ 
dian. of, aijd maintains all the ports, wherein the com¬ 
modities are exported or imported ; and lx fly, for that the 
King prote&s merchants from enemies and pirates. Dyer 
43 ; 

The word cuftom comprehends Magna if Antiques 
Cuftuma , whjph is payable out of our own native commo¬ 
dities, as for wool, woodfels, and leather; and parva 
cuftuma, which are cuftoms payable by merchants, Gran¬ 
gers, and denifens; and thele began in the reign o f^Edw, 
I. when the parliament granted him 3 d. in*'the pound 
for all merchandifes exported and imported. Ibid , 165. 
But that which is granted by parliament, is properly called 
a fubjidy •, and fometimes granted to the King for life; 
and there are feveral forts of thefe fubfidies, as tonnage, 
a duty*granted out of every ton of wine imported, which 
was firft granted by parliament to King Edward 111 . And 
poundage, a fubfidy granted for all goods exported and 
imported, except wines, ifc. and is ufually the twentieth 
part of the value of the goods, or 12 d. in the pound j 
and this was firft given to Hen. 6. for life. 1 Nelf. Abr. 
583, 584. 

In the reign of Edward III. the great charter for free 
tralfick was confirm’d: And anno 6 Ed. III. it was enact¬ 
ed, that no new cuftoms could be levied, nor ancient in- 
creafed, but by authority of parliament. zInft.6o. But 
though the King cannot lay any impoiition on merchan- 
dife without content of parliament; yet by hi* preroga¬ 
tive he may reftrain merchants from trading without his 
royal licence. In the 14th year of Ed. 3. it was enabled 
in parliament, that a mark (hould be paid as cuftom for 
a lack of wool. Anno 4. H. 8. Co!ledfors were appoint¬ 
ed of the fubfidy of cloth of gold, (ilver, velvet, ifc. 
And 1 Elix. Duties were granted on Tweets, wines, ifc. 
And ann. 12 Car. 2. c. 4. The fubfidies of tonnage and 
poundage, ifc. were granted to King Charles during his 
life; as they have been fince to his royal fucccifors, down 
to his Majefty King George 111 . And many and various 
are the duties of cuftoms grunted on foreign goods and 
merchandife, in the reigns of King James II. K. William , 
Anne, and his late and prefent jelly. 

The tonnage duty granted to King C harles II. was for 
ever}' ton of French wine, brought into the port of London, 
by merchants natural fubjefts, 4/, 10 s. by alien llranger&, 
61 . for Malmfeys, fonts, Alt cants , Sacks, Canaries, Ma¬ 
lagas, Maderajs, and all other fweet wines, by native 
fubjeris, 2 /. 5 s. the ton; by (hangers and aliens 3 /. 
ifc. The poundage duty was 12 d. in the pound value 
for all merchandife goods, according to the book of rates, 
except woollen cloths made in England, and for all woollen 
broad cloths , to be paid after the rate of each 64 pounds in 
weight, by fubjeCts 3 s. \d, and (hangers 6 s. 8 d. St at. 
12 Car. 2. c. 4. 

If goods and merchandife are brought by a merchant to 
a, port or haven, and there part thereof fold but never put 
on land, they rauft paynhe cuftoms; and difeharging 
them out of the (hip into another upon the fale, amounts 
in law to a putting thcm^ipott the land, fo that if the cuf¬ 
tom duties ait not paid, the goods will be forfeited. Htll. 
24 Eliz. 12C0.Rep.18. * 

By the ftatute 2K Geo. 2. c. 2. over and above all fub¬ 
fidies of tonnage and poundage, and other duties whatfo- 
ever already payable ,on any goods or merchandifes im¬ 
ported, a farther fubfidy of poundage of 12 d. in the pound 
is given to his Mljefty, his heirs and fucceflbrs, payable 
by the importer , according to the rate of the feme goods, 
as,valued in the book of rates. Unrated Eaft India goods 
are to Mtyr \ L per cent, of the grofs price, for they (hall 
be fold at thecandle. 

By the Stat. 19 Geo. 2. c. 34. If any perfons, to the 
number of three or more,* armed with offendve weapons, 
(hall be aftembted in order tolie aiding in the illegal ex¬ 
portation of good* prohibited to be exported, or the run¬ 
ning uncuftomed goods, or the illegal relanding any 
goods, or refeuing the fame, after feiaure, from any offi- 
> T t t Ccr, 
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mer, or from the place where they (hall be lodged, or in 
the refcuing any perfon apprehended for any offence made 
felony by any aft relating to the cuftoms or frxeife, or pre¬ 
venting the apprehending any perfon guilty of any fuch 
offence $ or in cafe any perfons to the number of three or 
more, fo armed, (hail be fo affifting, or if any perfon 
(hall have his face blacked, or wear any mafic, or other 
difguife, when palling with fuch goods, or (hall forcibly 
hinder, obftruft, aflault, oppofe, or refill any officer of 
his Majefty's revenue, in feizing fuch goods, or (hall 
maim or dangeroudy wound any fuch officer in his at¬ 
tempting to go On board any veffel, or (hpot at or dan¬ 
gerously wound any fuch perfon when on board and in the 
execution of his office, every fuch perfon (hall be guilty 
of felony, and fuffer death. On information on oath ot 
any perfon’s being guilty of any of the above offences, 
the juftice may certify the information to one of the Se¬ 
cretaries of State, who is to lay it before his Majefty, 
whereupon his Majefty may make an order, requiring the 
offender to furrender hirafelf in forty days after publica¬ 
tion thereof in the Gazette ; and in default thereof, the 
order being publilhed twice in the Gazette, and proclaim¬ 
ed in two markets near where the offence was committed, 
and a copy thereof affixed up in fame publick place there, 
the offender (hall be attainted of felony and fuffer death. 
Any perfon harbouring or aiding any fuch offender after 
the time for his furrender expired, knowing him to have 
been fo required to furrender, being profecuted within a 
year, (hall be tranfported for feven years. Offences made 
felony by this aft, may be feed in any county. 

If any officer, &V. in the feizing, fcfr. fuch goods, or 
in the endeavouring to apprehend any fuch offender, (hall 
be beat, wounded, maimed or killed, or the goods be 
refeueri, the inhabitants of the rape, lath or hundred, un- 
lefs the offender be convidted within fix months, (hall for¬ 
feit too/• to the executors of any officer killed; and pay 
damages to any officer beat, &c. not exceeding 40/. and 
for any goods refeued, not exceeding 2001 . A reward 
of coo /. for apprehending any offender; a perfon wound¬ 
ed in apprehending an offender to have 50 /. extraordinary, 
and the executors of a perfon killed to have 100/. Ships 
and vcffels outward-bound, are not to take in any goods, 
till the veffel, fcsc- is entered with the collcftor of the cuf- 
toms 5 and before departure, the contents of the lading 
is to be brought in under tho hands of the laders, fcfr. 
Alfo when (hips arrive from beyond fea, the mailers are 
to make a true entry upon oath, of the lading, goods, 
(hip, fcfr. under the penalty of 100/. And if any con: 
ccated goods are found after clearing, for which the du¬ 
ties have not been paid, the mafter of the veffel (hall be 
febjett to the like penalty. Stat. 13 l+Car. 2. r. 11. 
Officers of the cuftoms may fearch (hips. 13 fcf 14 Car . 
2. r. ii. fee, 4. Having writ of ajjtftauce, may fearch 
houfes, fee. 4. The penalty of abuiing officers, JU. 6. 
Keepers of wharfs, keys, &c. landing or (hipping goods, 
without the prefence of fome Officer of the cuftoms, (hall 
forfeit 100 L And refiftiag officers of the cuftoms, in 
the execution of their office, is liable to a fine not exceed¬ 
ing 100 /. Stat. Ibid. But by 6 Geo. 1. c. 21. Where 
officers of the cuftoms we hindered in the execution of 
their duty, by perfons armed to the number of eight, the 
offenders are to be tranfported for feven years. If any 
goods are put into any veffel to be carried beyond fea; or 
be brought from beyond fea, and unfhipped to be land¬ 
ed, theduties not being paid, nor agreed for at the cuf- 
tom houfe ; the fame (hall be forfeited, one moiety to 
the King, the other to the feizer, fefr. And by late fta- 
tutes, foreign goods taken in at fea, by any coafring vef¬ 
fel, fcfr. (hall be forfeited, and treble value. To prevent 
dandeftine running of goods, foreign brandy, &e. im¬ 
ported in veffels under forty tons, the veffel and brandy 
fo be forfeited; If any perlon touted run goods, he (hall 
forfeit them, and treble value; and the like penalty is in* 
Aided for offering fuch goods to fale. 8 Get. 1. e. 18. 
& 11 Gee. I. r. 7. The commiffioners of the cuftoms, 
(hall caufe all goods feused for unlawful importation, 
or non-payment of duties, ffi be publickiy fold; and da* 
maged wines for diftillation, &e. And one or more juf- 
tices of peace, of the county where any feizure (hall be 
made by officers of run goods, &r. mentioned in iaforma- 
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tiqas before them, may adminiftcr an oath to any period 
(killedin the nature and quality of the goods, to view tile 
fame, and make a return of the fpecies and value ; and 
after they (hall be condemned and fold. S/a/. 12 Cm 
1. cap. 26. 

By a late ad, where three perfons are affembled and 
armed with fire-arms, to be affifting in the runningof 
goods, they (hall be guilty of felony and tranfported, and 
50/. to be paid for apprehending fuch offenders; alfo 
the like reward to any of them for difeovering others. All 
perfons two or more in company, found puffing within 
five miles from the fea-coafts, with any horfes, cart, 
wherein are put above fix pounds of tea, or five gallons 
of brandy, or other foreign goods of 30/. value, landed 
without entry, and not having permits, and who llialft 
carry offenfive weapons, &c. or affaultnny of the officers 
of the cuftoms, (hall be adjudged runners of goods, and 
be tranfported as felons, and all the goods to be (eized 
and forfeited: And felpe&ed perfons lurking near the 
coafts, not giving a good account of themfelves, may be 
fent by a juttice to the houfe of correction for a mouth ; 
and infoimers to have 20 s. for every offender fo taken. 

If* any perfon offers any tea, brandy, f*fc. to fale, with¬ 
out a permit, the perfons to whom offered may feizc and 
carry it to the next warehoufe belonging to the cuftoms 
or excife; and the feizers (hall have a third part, &7« 
And watermen, carmen, porters, &c. in whole cufcody 
run goodB are found, (hall forfeit treble value, or be com¬ 
mitted for three months. %hips and veffels from foreign 
parts, having on board tea, or brandy, rum, &V, in 
calks under uxty gallons, (except for the ufe of feameo) 
found at anchor, or hovering near any port, or within 
two leagues of the (liore, and not proceeding in theif 
voyages, unlefs in cafes of unavoidable ncceffity, all fuch 
tea, &r. (hall be forfeited. Perfons offering any bribe 
to officers of the cuftoms, to connive at the running of 
goods, to forfeit 50/. and obftru&ing fuch officers in en¬ 
tering or (earthing (hips, incurs a forfeiture of 100/. 
And if an officer be wounded or beaten on board any Ihip, 
the offenders to be tranfported, &c. Stat. 9 Get. 2. c. 
35. There is a drm#*back allowed merchants for fom* 
goods and merchandize; and they have allowances cf fo 
much per teat, out of the cuftoms, where goods are de¬ 
fective, or receive damage, & 7 . 

By ftatute, no cuftomer or comptroller of the cuftoms, 
(hall have any (hips of his own, or meddle with the freight 
of (hips. 14 R. 2. c. 10. And no fearcher, furveyor, 
ise. or their clerks, deputies, or fervants, may have any 
fuch (hips of their own; nor (hall ufe merchandife, keep a 
wharf, inn or tavern, or be fador, attorney, & 7 . to « 
merchant, under the penalty of 40/. Stat. 20 H. 6. r. 

5. Cufiomers, collectors, or comptrollers, (hall not con¬ 
ceal cuftoms duly entered and paid, on pain to forfeit the 
treble value of merchandife so cuftomed, and to make 
fine and ranfom to the King. 3 H. 6* c. 3. If any per¬ 
fons employed about the cuftoms and iubfidies take a 
bribe, or connive at any falfe entry, they (hall forfeit 
100/. and be incapable of any employment under the 
King. Scat. 13 & 14 Car. 2. e, 11. Alfo if any officer 
of the revenue, (hall make any collufive feizure of fo¬ 
reign goods, to the intent the fame may efcapc payment 
of the duties he is to forfeit 500 i and be incapable of 
ferving his Majefty; and the importer and owner (hall 
forfeit treble the value of the goods fo collufively feized, 

5 Get. 1. c. 11. Officers ot the cuftoms, (iff. are not to 
trade in brandy, coffee, any excifeable liquor, on 

pain of to/. and ferfeitdee or offices. 12 Gee. j. c. 28. 
For farther particulars concerning cuftoms, fee Table to 
ftatutes at large, Att Edit, and fee Information. 

Cudome *im jfecttofctff. Belonging to the tenure of 
lands, ate fuch as tenants owe unto their lord; which 
being with-held from the lord, he may have a writ of 
eufimeu toed /ermcee. See X^fuetadinibui £3 f Serviiiie. 

CttUfff tfpJrfiMI, Is the principal clerk belonging to 
the court of Ctrnmeu Pieat t whole office is to receive and 
keep all the writa returnable in that court, and put them 
upon files, every return by itfelf; and to receive ofth| 
protbenotanes all the records of N/fi priut, called the 
PoitetU; for they are firft brought in by the clerk of affife 
of every circuit to the prothonotary, who entm? the iffta 
t in 
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in the caufcs* to enter the judgment: And four days after 
* ehe return thereof, the prothonotary enters the verdict and 
judgment thereupon, into the rolls of the court; where¬ 
upon he afterwards delivers them over to the cuftos bn* 
vium, who binds them into a bundle. He makes entry 
likewife of all writs of covenant, and the concord upon 
every fine ; and maketh forth exemplifications, and co¬ 
pies of all writs and records in his office, and of all fines 
levied. The fines after they are engroffed, are divided 
. between the eufics brevium and the chirograpber ; the chi- 
rographer always keeps the writ of covenant and the note, 
and the a*fits brt vium the concord and foot of the fine; 
upon tvhich fo,,t of the fine, the chirographer caufcth the 
proclamations to be indorfed, when they are proclaimed. 
This officer is made by the King's letters patent: And 
in the court of King's Bpnch , there is aUo a cuftos bre* 
vium cjT rotulorum , who fileth fuch writs as are in that 
court filed, and all warrants of attorney, tffc. and whole 
bufinefs it is to make out the records of Nifi prists, (ffc. 

tifufton fDlacItiifffil Co;OfUc, An officer which feemt 
to be the fame with him we now call cuftos rotulorum. 
Brad. lib. 2. c. 5. 

Cttdoe lftottllo?tsra, Is he who hath the cuftody of the 
roils or records of thcPfefiions of the peace, and alfo of the 
comroiffion of the peace itfetf. He is always a juftioe of 
the peace of the quorum in the county where appointed, and 
ufually fome perfon of quality: But he is rather termed an 
officer or nunifter, than a judge. Lamb, Birtn, lib . 4. 
cap, 3. p. 373. The cufioi rotulePutn m every county, is 
appointed by a writing figned by the King’s hand, which 
lhall be a warrant to the Lord Chancellor to put him in 
commiffion : And he may execute his office by deputy; 
and hath power to appoint the clerk of the peace, &t, 
St at. 37 H. 8. cap . 1. By fiat. 1 W, IS M, c . 21. The 
tujlet rotulorum is to nominate and appoint the clerk of the 
peace; but not to fell the place, on pain of forfeitingthe 
office of cufios rotulorum, and other penalties, tfe. The 
cuftos rotulorum, two julHces of peace, and the clerk of 
the peace, are to inroll deeds of bargain and fale of lands 
of papifls, is’c, by 3 Geo . l. cap, 18. 

€uftm Of tbc AtfrftuaUic#, {Otftos SpiritaaBtatis) 

Is he that cxercifeth the fpiritoal or eccleftaftical jurifdic- 
tion of a diocefe, during the vacancy of any fee; who 
with us in England is the archbilhop by prefeription: 
But (according to Gvtyn) fbipe deans and chapters chal¬ 
lenge this right by ancient charters from the Kings of this 
- land. Cowel. 

CftHsf of the Cempopltfco, {Cuftos TemporoUum) The 
perfon to whole cuftody a vacant fee or abbey was com¬ 
mitted by the Kinfe, as fupreme Lord; who as a Howard 
of the goods and profits, was to give an account to the 
Eftheator , and he into the Exchequer: His Cruft continued 
till the vacancy was fupplied, and the fucceflor obtained 
the King’s writ Do Reftitutiome Temporalium, which was 
ufually after confecration. 

Cttt’PUtfe. If any perfon dam if fecrctt, and without 
the knowledge of another, cut his purfe or pick his 
pocket, and Heal from thence to the value of izd, it is 
felony excluded clergy. 8 EUx . r. 14. See Black. Cbm, 

4 241. 3 Jnft, 68. See Felny, 

Cuff if Flat-bottomed boats, built to# and coftimo* 
dioufly, ufcd in the channel for trxnfporting of hories. 
Stow, Annul, /.41a. 

Cutter of 4 o CaWcf, Is an officer of the Exchequer, 
to whom it belongs to provide wood for the taffies, and to 
cut the fum paid upon them, (fa 
Cube, Is a French word, in ftigliih hvw. from whence 
comes kteaser, a tub or vat for brewing, Cowel. 

CpcUo, A long garment dofe upwards, and open or 
* large below. Matt Pari/, Atm 123$. fpcaJring of the d- 
. linens of London, cells us, they w trtjmxis veftimentis or* 
noth Cydadibus mtri ttsetis circundati, 

Ctfuefwce. Thisword fignifies theftme with Cenegild, 
Blount. 

Cftfcbftce, (Sax.) Irruptio la Ecclsftm, Leg. Bed. 
Canuti Regis, 


D 9 , (Er.) A word affirmative for yes. Law fr, 
Dia. * 

3 Dag, A £un; un Dtsgg, a final] gun, or hand-gun. 
See Haque, 

^agenfe«tm* 1 Bjeac&, A duty is granted on coals im- 
ported in London to repair the walls, and banks thereof; 
to be colle&ed and diipofed by truHees, (fr. Star. 12 
dnn, St. a. c, 17. See 7 Geo . 1. r. to. fee, 32. 

jpngUO or IDtio, The chief or upper table in a mo- 
nanery; from a cloth called dais, with which the tables of 
Kings were covered. 

******* The Hat. 51 H. 3. St, 1. De compofitiom 
f onderum & men/urarum ascertains a laft of hides to con¬ 
fix of twenty dickers , and every dicker of ten hides. Soe 
Dicker, 

IDaimatfca, A garment with large open ileeves, at firft 
worn only by biffiops, tho* fincc made a di Hi nation of 
degrees; fo called, becaufo it came originally from Dot* 
matin. 

IDaluu, IDatlue, IDafla, A certain meafure of land. 

Dailam mari/ei tarn de ro/fa quern de prsuo, 
* cfHm *• P' ai1 * * n lomc pieces it is 
taken for a ditch or vale, whence comes dale. The dedk 
prati have been eHcemed fuch narrow flips of paflure, as am 
left between the ploughed furrows in arable land; which in 
fome parts of England arc called doles : The prefent Wekh 
uiethis word for low meadow by the river fide. And this 
feems to be the original name and nature of Deal in Kent, 
where Cafar landed, and fought the Brit aim : C<efar ad 
Dole btUumpugnavit, Nennius. * 

SDamagC, (Damnum) Signifies generally any hurt or 
hindrance that a man receives in his eftatc: But particu¬ 
larly, a part of what the jurors are to enquire of and bring 
in, when an aftion paffeth for the plaintiff; For after 
verdifit given of the principal caufe, the juiy are afked 
touching cofts and damages, which comprehend a re com* 
pence for what the plaintiff hath fuifered,’ by means of the 
wrong done him by the defendant. Co, Lift, *57. This 
word damage is taken In law, in two feveral figmfications, 
the one properly and generally , the other relatively : Pro* 
perfy* as it is m cafes wherein damages are founded upon 
the ffatute of 2 H, 4. c. 1. and 8 U. 6. r. 9. where cofts are 
mduded within the word damages , and taken as damans • 
But when the plaintiff declares for the wrong done to him* 
» the damage of fuch a fum, this is to be taken relatively 
. which paired before the writ brought, and 

is affeffed by reafon of die foregoing trefpafs, and cannot 
extend to tofts of fait, which are future, and of another 
nature, to Jtep. 116, 117. Greater cofls may be given 
in feme cafes, than the damages laid in the plaintiff's de¬ 
claration j for the plaintiff's declaration is only for the 
damage done him by the defendant: But the cofls are given 
in refpe& of the plaintiff’s fuit to recover hb damages f 
which may be fometimes greater than the damage, 1 till. 
Abr, 384. 

Herein is to be confideied, 

L In whet aOiout damages meg he recovered, and againf 
whom, 

Q. How damages an to be ajtfftd, inena/td, and smith 
gated, 

t In whet aBiens damages mg he recovered, and agmsft 

In personal and mixed a&iont, damages were reco v e r ed 
at common law : But in real addons, no datnages wert re* 
coverable, becaufe none were demanded by the count 01 
wnt i Whereas in i ffioai perfonal, the plaintiff counts eti 
dampmdb fjpt foe if^nry; and if he movers no damages, 
he hathnocofo, to Jtep, 1 11,117. In a petfmd aalon, 
the plmntm maU rteover damages only for the ton done 
before the aftioft brought; aim therein he counts for his 
damages: In a teal S own , he recovers his damages pend- 
ing^the writ; and foeTOfote never counts for his damages v 
10 Rep, 117, liQUat, ifd. 1. cap, 1. Da» 
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mag?! are given in real attions, affiles of novel dtjfnfw, 
mvrt dJ anrejlor, &c. and ihall be recovered again It the 
alienee of a difleifor, as well as again ft the difleifor him- 
feif; and the demandant ihall have of the tenant likewife 
cofts of fuit; but not expencca for trouble and loft of time. 
2 Injl. 288. If the difleifor make a feoffment in fee, and 
the diifeifce dieth, the heir of the diffeifee ihall not recover' 
damaga again ft the alienee,, becaufe that branch of the 
Stat. 6 Ed. 1. c. 1. only provides for the diifeifee’s reme¬ 
dy againft the alienee, and not for his heirs; though if a 
a perfon be diffeifed, and the diffeifee dies, his hem fliall 
recover damages againft the difleifor, from the death of 
his ancellor. 2 Injl . 286. And it is a rfile upon this Ita- 
tutc, that in none of the writs or actions therein men¬ 
tioned, the demandant ihall recover damages but from the 
death of his next immediate ancellor. Ibid . 288. For 
the infufticieney of the difleifor, the tenant fliall anfwer 
the damages by this ait: And if the difleifor be able to 
yield part and not the whole damages , both the difleifor 
and tenant ihall be charged ; and judgment is given a- 
gainft the difleifor and againft the tenant generally. 2 
bid* 2S4. 2 Daivv. Abr. 448. 

No damages could be recovered at the common law, but 
againft the wrong doer, and by him to whom the wrong 
was done. 2 Injl. 284. Damages ihall be recovered in 
writ of admeasurement of dower; but not in a writ of 
admeasurement of pafturc. 2 Danv. 457. In writ of 
partition, by one coparcener againft another, it is faid no 
damages fliall be had ; In a formedon, no damages Ihall be 
recovered; fo in a nuper obi it, writ of account, writ of 
execution, ijc. Ibid. .1^5, 456. Damages and coils arc 
due in a writ of annuity ; and if the jury find for the 
plaintiff, and do not afleft damages, it will be error; 
though he may .after verdict releafe the damages , and take 
judgment for the annuity, n Rep. 56. Dyer 320, 369. 

In battery, imprifonment, and taking of goods, againft 
three perfons; one commits the battery, another the im¬ 
prifonment, the third takes the goods, all at one time, 
all are guilty of the whole, arid to be charged in damages. 

3 Lev. 324. See 10 Rep . 66, 69. 

II. How damages are to be ajjhjfed, increafed, and 
mitigated . 

In real actions, damages are afleffed by writ of enquiry; 
When the jury find the iffue for the plaintiff, they are to 
aflefs the damages. And in actions upon the cafe, c. 
where damages are uncertain, it is left to the jury to in¬ 
quire of them: In debt, which appears certain to the 
court what it is, the damages afleffed by the jury are fmall; 
and the mafter in B. R . taxeth the cofts ; which is added 
thereto, and called damages. 1 Lill. 390. When judg¬ 
ment is given by default, in a&ion of debt, the court is 
to aflefs the damages, and not the jury : So if judgment 
by nil dicit , in attion of debt. And if on demurrer for 
taking goods, tie. it is adjudged for the plaintiff, though 
damages are found by writ or enquiry, the court may in- 
crcafe or mitigate the damages , becaufe the court might 
have awarded them without fuch writ. 2 Danv. 452. 

J n writ of trefpafs da daufi fra&o, and when there is a writ 
to inquire of damages in trefpafs; in a&ion on the cafe for 
Hander, where the jury tax damages , or in an aflife, the 
judges cannot increafe or abridge the damages: It is other- 
wife on a writ of enquiry in debt, detinue, covenant, 
mayhem and battery; the court may increafe ordiminifti 
the damages, Fitz. Damage 28. Dyer 105. Jenk.Cent. 
t In batteries and wounding, the court .may increafe 
damages given by the jury, on view of the wound, or 
Atpoii affidavits made thereof, But it is faid the courts 
at ti'cjlminfier, only, can increafe damages in adlion of af- 
fault and wounding on view, tJc. and not juft ices of 
■j\i/j prius ; though they may indorfe the evidence on the 
pojtea, and on fuch evidence the damages may be increafed 
iu the courts above. 3 Salk. 115. If damages are top 
fmall, the court hath power to increafe them: Or if the 
jury aflefs no damages , where verdidt is found for the 
plaintiff in attion of kbt on bond, tic. the court may 
rax the damages ; though it is otherwife in a&ion on the 
<;afe, 2 hfi . 200. 2 Danv. 449, 

It hath been holden that the judges may increafe,, but 
not dccreafe damages ; and this is, becaufe the party may 
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have an attaint. 2 Danv. 432. But where exceifivc da¬ 
mages have been given, or there hath been any mi life* 
mcanor in executing a writ of enquiry; the court hath 
fometimes relieved the defendant by a new writ of en¬ 
quiry. 2 Danv. 464. And where damages are cxccflivc, 
on motion the defendant may have a new trial. Style 465. 
1 Nelf. Abr . 587. In trefpafs againft two, one comes and 
pleads Not guilty, and it'is found againft him; and af¬ 
terwards another comes and pleads the like, and is found 
Guilty by another inqueft; in this cafe, the firft jury fliall 
aflefs all the damages for the trefpafs. New Bat. Hr. 236. 
Trefpafs againft divers defendants, they plead Not guilty 
feverally, and the jury finds them all Guilty ; Tift jury 
muft aflefs the damages jointly, for it is but one intire irci- 
pafs, and made joint by the declaration; But if in trefpais 
againft two, the jury finds one Guilty of the trefpafs ai 
one time, and the other guilty thereof at another time, 
there fcvcral damages may be afleffed. If the plaintiff 
himfelf confeiles that they committed the rrejpaft ievera!- 
ly, then the writ ihall abate, 11 Rep. 5. 

Damages may be fcvcral, where one action of trefpuft ft 
brought for two fcvcral trefpaiies: A nd in action 011 the 
cafe, damages arc diviiible, and may be apportioned ac¬ 
cording to the wrong. 1 Saund. 26 8. Alio in an adlioa 
on the cafe upon two promifes, iutire damages may be 
given ; though it be infilled that damages ihould be feve- 
ral upon cadi promife. 1 Holt. Rep. 423. But if a&ion 
if* brought for two fevcial caufes ot action, one of which 
is not adionablc, it in tore damages are given, the r vcididt 
is void : Contra if the damages arc fevered. And where 
damages are intirely afitijed, and tlv y ought not to be 
given for fome part; no judgment can bc’giveii on the 
'Tvdiiit, 10 Rrp. 130. WIujc damages arc awarded ior 
delay of execution, and being kept out of the money, 
they are ufually afleffed by allowing the patty what law¬ 
ful imureft he might have. 1 Sulk. 208. Where the 
plaintiff Ihall have no more cofts than damages, unleft the 
jury finds more than 401. in adtions^pf trefpafs, .on the 
cafe, See Stat. 43 Eliz. c. 6. 21 Jac. 1. it 16. 

22 23 Car . 2. c. 9. fee. 136. n fcf 12 IV. 3. c . o. 

but in wilful trefpafs certified by the judge, plaintiff ft u ll 
have colls, fer 8 IV. 3, r. 11 . f. 4. In adtion upon the cafe 
the jury may find lels damages than the plain tiffin vs in 
his declaration; though they cannot find more than is laid 
therein; if they do, it is error; but cofts may be in¬ 
creafed beyond the fum mentioned in the declaration for 
damages ; Alfo the plaintiff may releafe part of the da¬ 
mages, upon entering uj> his judgment. 10 Rep' ur. 
In adions upon any bond, d$V. for non-performaiicc of 
covenants, the jury Ihall aflefs damages for thole the 
plaintiff proves broken ; and the plaintiff may alfign as 
many breaches as he thinks fit. 8^9 IV. 3, e, 1 1. 
Damages arc uot to be given for that which is not contain¬ 
ed jn the plaintiff's declaration; and only for what is 
materially nHedged. 1 Ltll. 381. When damages double 
or treble are given in an aft ion newly created by llatutc; 
if no damages were formerly recoverable, there the del 
mandanc or plaintiff Ihall recover theft* damages only, and 
ftu$ not hare cofts, being a new creation in recompence 
where there was none before : As upon flat. 1 {A 2 P. 

M. i. )2. for driving of diftreffes out of the hundred, he. 
whereby .damages are given, the plaintiff’Ihall recover nq 
cofts, only his damages , becaufe this a&ion is newly given. 
But in, an adlion upon the ftat. 8 H. 6. t. 9. of forcible 
entry, which, givetb treble damages, the plaintiff ihall re¬ 
cover his damages and Jp*, colts to the treble, by rcafoq 
he was entitled to.finglc damages before by the common 
law; and the ftatute, as part of the damages, incrcafes the 
coils to treble ; ;uid when a ftatute incrcafes damages , colh 
fliall likewife. be increafe^ 2 Injl. 289. 10 Rep. u6. 

In feme cafes double, treble damages, fcsvl are allowed; 
For not fetting forth tithes; diftreffes wrongfully taken i 
refcous, '&c. Treble damages are incurred by ftatute. 
Though if it be not found by the jury, that the plaintiff 
hath luftained feme damage in cafes where treble damages , 
t$c. are infli&cd by law, no damages can be awarded. £ 
Danv. Abr. 449. ' 

The damages laid in the declaration are to be confide red 
as the caufc of atlion, i. e . the caufe of adion ought to 
be taken from the fum laid in the count. Horton and 
Kilmrrtf Rep. Temp. Hardw, per Annaly, 5, 6. 


How 
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How damages, given to a perfon fued for an aft done in 
the execution ol his office, are to be affefi’ed and recovered, 
fee Valentine and Fawcett id* 138* 139 ' 

Plaintiff may take judgment de melioribus damnis, where 
feveral damages are given, or enter a remittitur. Sabin v. 
Long, mlj ; Rep. par. 1. fo. 30. 

The court in their difcrction may increafe the damages 
in mayhem. Id. Brown v. Seymour, par. t. fo. 5* In debt 
for a penalty in articles of agreement, the jury ought to 
affefs damages on the breach affigned, according to the 
$tat m B fcf 9 W. 3. c. 10. and lhall not find the debt 5 if 
they do, * venire facias de novo (hall iflue. Id. Dr age, 

Efqi v. Brand, par. 2. fo. 377* 

In what cales double, treble, and quadruple damages 
are given, fee Table to Statutes at Large , quarto edition, 

3 Dauiaae*Clccr, ( damna clericorum) Was a fee affeffed 
of the tenth part in the Common Pleas, and the twentieth 
part in the King's Bench and Exchequer, out of all damages 
exceeding five marks, recovered in thofe courts, in aftions 
upon the cafe, covenant, trefpafs, battery, &c. wherein 
the damages were uncertain j which the plaintiff was 
obliged to pay to fhe prothonotary, or the chief officer of 
the court wherein recovered, before he could have execution 
for the damages : this was originally a gratuity given to 
the proletaries and their clerks, for drawing fpecial writs 
, and pleadings; but it is taken away by ltaiutc, and if any 
officer in the King’s courrs, tafte any money in the name 
of damage-deer, or any thing in lieu thereof, he lhall for¬ 
feit treble the value. Stat. 17 Car. 2. c. 6. 

3Dama$c=fcatant, or faijant, Is when a itranger s beaus 
are found m another perion’s ground without his leave or 
licence, and there doing damage, by feeding, or omerwile, 
to the grafi>, corn, woods, o i ■ _ In which cale, the tenant 
whom they damage may diltrain and impound them, as 
well bv night as in the day, left the beads efcape before 
taken; which may not be donefor rent, fervices, toV. only 
in the day-time, i tat. 51 H. 3. fiat- 4. 1 Inf. 14a. If 
a man take my cattle, and put them into the land of 
another, the tenant of the land may take there cattle 
damage-finfant, though I who am the owner, was not privy 
to the cattle’s being there damage fcajant \ aod he may 
keep them againit nte till fatisfatuon of the damage,, 2 
Daav. Abr. 364. But if one comes to diftram damage 
feafant, and to feme the cattle, and the owner drives them 
w before they are taken, he cannot diftram damage- 
OfJSnt, but is put to his action of trefpafs ; for the cattle 
ought to be a&ualiy upon the land damage-fea/ant, at the 
time of the diftrefs. 1 Inf. 161. 9 Rep. 22. He that 

hath but the pejfeffion of, and no title to the land, may 
iuftify taking a diltrefs damage-fea/ant. Plowd. 431. If 
a man puts cattle to pafture at fo much a week wuh an¬ 
other, who after gives notice that he will not have them 
there any longer; in this cafe the owner of the ground 
may diftrain them damage-fea/ant, though the cattle be m 
lawfully at firth: fo where, a leffee holds after his eftate is 
ended. 43 Edv>. ^. Ktlv>. 69. Beafts belonging to 
the plough, or beafts of hufbandry, fheep, horfes joined to 
a cart, tod 'tis faid a horfe with a rider on it, may be 
diftrained damagefeaftmt, tliough not for rent. I S,d. 
“ „ 440. But the owner may tender amends, before the 
cattle are impounded; and then the detainer is unlawful: 
alfo if when impounded the pound-door is open, the 
owner may take them out. 5 Ref. 76. A greyhound 
may be taken damage feafant, running after comet in a 
warren: fo a man may tale a ferret that toother hath 
brought into his tywron, and taken comes with. If a 
perfon bring nets and gin. through my vmrren. I onto 
ulu them out of his hands, z Dana,. 633. But if men 
»e rowing up my water, and endeavouring with nets to 
c&tchfifh »n my fivtrnl pifeary, I may take their oars 
and nets, and detain them as damagtfea/ant, to ftop their 
further fittting; though I cannot cut their nets. Cre. 
Car. zzS. See Blatb. Cm. 3 V. 6, 

mam .A boundary, or confinement; as to up, 
or^Tout: infra ***** >«*, within the bounds or 
of his own property or junfdifUon. BraS. Ub. t 

*' JDamfCclla, A fight dpmofell or mHs. Sm. t* Ed. i 
gee Pimp ?>**«. 


JDamnum ntfquc injuria. If one man keeps a fchool 
in fuch a place, another may do lb like wife in the fame 
place, though he draw away the fcholars from the other 
fchool ; and this is damnum ahfque injuria : but he muff 
not do any thing to difturb the other fchool. 3 Salk. 
10. 

IDait* Anciently the better fort of men in this king¬ 
dom had the title of Dan ; as the Spaniards Don, from the 
Lat. Dominus. 

IDancgelt, orlDanCageit), ( danegildum ) Is compounded 
of the words done and gelt, the latter in Duuh fignifying 
money; and u%s a tax or tribute of 1 s. and after of 2 s. 
upon every hide of land through the realm, laid upon our 
anceffors the Saxons by the Danes, when they lorded it here. 
Comb. Brit. 83, 142. According to fome accounts, this 
tax was levied for clearing the Teas of Danijh pirates; which 
heretofore greatly annoyed our coafts: but King Ethdred 
being much diffreffed by the continual invafions of the 
Danes, to procure his peace, was compelled to charge his 
people with very heavy payments called Janrgelt, which 
he paid to the Danes at feveral times. Hoveden par. pcjl. 
Annal. 344. Ingulph. 510. Seldens Mare Clauf. 190.. 
This danegelt was releafed by St. Edward the Confcjjor ; 
but levied again by William the Firft and Second: then 
it was releafed again by King Henry the Firit, and finally 
by King Stephen. It is probable that this ancient tax 
might be a precedent for our land tax of 3 s. and 4*. in 
the pound, when firft granted. 

IDanciage, Was the law of the Danes when they go¬ 
verned a third part of this kingdom. See Merchenlage, 
and Bla i. Com. 1 V. 6?. 4 V. 405. * 

IDatigcrta, A payment in money made by foreft te¬ 
nants, that they might have liberty to plough and fow in 
tiipe of pannage or maff-feeding. Manw. For. Law*. 

3 Dapifer, ( a dopes ftrendo) Was at rirlt a dameftick 
oPicer, like unto our fteward of the houjhdd ; or rather 
clerk If the kitchen : but by degrees it was ufed for any 
fiduciary fervant, cfpecially the chief fteward or head 
bailiff of an honour or manor. There is mention made 
in our ancient records of dapifer regis ; which is taken for 
fteward of the King’s houlhoid. Cause!. 

JDartJUC, i. e . A dart: in Wales an oak is called a 
dar. 

IDarc an IRemancntlam, To give away in fee, or for 
ever. Glanv. lib. 7. cap. i. This feems to be only of a 

remainder. 

IDarrctn, Is a corruption from the Fr. dernier, viz. 
ultimus, the laft; in which fenfc we ufe it: as darrein 
continuance, See. 

IDauein #?efeinracnt, (ultima prafentath). See Ajjije 
of Darrein Preferment , and Bla.k, Com. 3 V. 245. 

3 Datc of a deed, Is the description of the time, viz. 
the day, month, year of our Lord, year of the reign, fcfr. 
i 1 which the deed was made. 1 Inf. 6. But the ancient 
deeds had no dates, only of the month and the year; to 
fignify that they were not made in hafte, or in the ijpace of 
a day; but upon longer and more mature deliberation 
Blount. If in the date of a deed, the year of our Lord is 
right, though the year of the King’s reign be miftaken, it 
(hall not hurt it. Cro. fa.. 26 1 . A deed was dated 30th 
March 1701, without antis Domini and anno Regni ; and it 
was adjudged that both the year of the Lord and of the 
King were implicitly in the deed. 2 Salk. 658. A deed 
is good, though it hath no date of the day or place, or if 
the date be miftaken, or though it hath an impoflible date , 
as the 30th of February, tie* But he that doth plead fuch a 
deed, without any date. Or with an impoflible date, muff 
fet forth the time when it was delivered. 2 Rep. 5. 1 lnjl. 

46. If no date of a deed be fet forth, it (hall be intended 
that it had none; and in fuch cafe it is good from the de¬ 
livery ; for every deed or writing hath a date in law, and 
that is the day on which it is delivered: and a deed is no 
deed till the delivery, and that is the date of it. Mod. Ca. 
244. * 1 Self Abr. 525. 

An ixnpoible date of a bond, &e. is no date at all; 
but the plaintiff muff declare on the bond as made at a 
certai n time; and if the ex^fefs date be inlenfible, the 
real date is the delivery. 2 Salk. 463. Where there is 
none, or an Impoflible date, the plaintiff mav count of any 
date. 1 till Abr. 393. If there be a miftaken date, or 
Uuv * 
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a date be impoffible, the plaintiff' may furmife a legal 
in the declaration, whereupon the defendant is to 
anfwer to the deed, and not to the date. Teh* 194* 
If a deed bears date at a place out of the realm, it may 
be averred that the place mentioned in the deed is in fomc 
county in England; and here the place is not travcrfable; 
without this the deed cannot be tried. \ Inf. 261. A 
deed may be dated at one time, and fealed and delivered 
at another; but every deed fhall be intended to be deli¬ 
vered on the fame day it bears date, unleis the contrary is 
proved. 2 Lift. 674. Though there can be no delivery 
of a deed before the day of the date ; yet ^fter they may. 
? civ. 158. So that a deed may be dated back on a time 
paft, but not at a day to come. See Deed, and Black. Com. 

z 1 • 3 °*** 

IDatittc, or IDnttf, (dativus) Signifies that which may 
be given or difpofed of at will and pleafure. St at. 9 R. 
2. t \ 4. 

iDabdta tfm, IDatach, A portion of land fo called 
in Scotland, Skene. 

2Dap, {dies) Is a certain jfpacc of time, containing 
twenty-four hours ; and if a fatt be done in the night, 
you mull fay in law proceedings in node ejujdan did. 
Dicrum alii funt naturalcs, alii artificiales : dies naturalis 
icnjiat dc 24 bor/s, & cmitinet diem folarem no it cm, id 

rjl fpatium in quo fol progreditur ab orientc in Occident cm, 
ah Occidente iterum in orient cm: dies artiftciulis,y$W plans, 
incipit in ortu folis til dejinit in occa/u. I In ft. 135. By 

this defeription, the natural day confifts of twenty-four 
hours, and contains the folar day and the night: and the 
artificial day begins from the riling of the fun, and ends 
when it fets. Day, in legal nnderilanding, is the day of 
appearance of the parties, or continuance of the fuit where 
nday j s given, &V. And there is a day of appearance in 
court by the writ, and by the roll ; by writ, when the 
fhcriff returns the writ; by roll, when he hath 3 day by 
the roll, and the fheriff returns not tlic writ, there the de¬ 
fendant, to fave his freehold, and prevent lofs of iffucs, 
imprifonment, (Ac. may appear by the day he hath by the 
roll. 1 Inf. 135. 

Jn real ariions there are dies communes , common days; 
and in all fummons there mull be 15 days after the fum¬ 
mons before the appearance: and before the ftatute of 
articuli fuper chartas , in all fummons and attachment in 
plea of land, there lhould be contained 15 days. 1 Inf, 
134. As to offences in B. JR. if the offence be committed 
in another county than where the court fits, and the in¬ 
dictment be removed by certiorari , there mull be fifteen 
days between every proccfs and the return thereof; but if 
it be committed in the fame county where the bench fits, 
they may fit de die in diem ; but this they will very rarely 
do. Ibid. There is a day called dies fpeciahs, as in an 
aflife in the King’s Bench or Common Pleas, the attach¬ 
ment need not be 15 days before the appearance; otherwife 
it is before juftices afligned: but generally in aflifes the 
judges may give a fpecial day at their plcafurc, and are not 
bound to the common days ; and thefe days they may give 
as well out of term as within. 

There is alfo a day of grace, dies gratia?, and generally 
this is granted by the court at the prayer of the demandant 
or plaintiff, in whofc delay it 13: but it is never granted 
where the King is party, by aid prier of the tenant or 
defendant; nor where any lord of parliament, or peer of the 
realm is tenant or defendant. And fometimes the day 
chat is quarto die pofi, is called dies grot ice, fOr the very 
day of return is the day in law, and to that day the Judg¬ 
ment hath relation, but no default fhall be recorded till die 
fdUrth day be pad ; unlefs it be in a writ of right, where 
the law alloweth no day but the day of the return, 1 Inf. 
135 * 

There are (evcral return days in the terms; and if either 
of them happen upon a Sunday, the day following is taken 
initead of it; for Sunday is dies non juridicus; and fo is 
ffeenfon-day in Eafer term, St, John Baptifl in Trinity 
term. All Saints and All Souls in Michaelmas term, and 
the Purification of the Virgin Mary in Hilary term. 2 Inf, 
264. ** 

Days in Bank are days fet down by ftatute, or order of 
the court, when writs fhall be returned, or when the 
party fhall appear upon the writ ferved. St at. 51 H. 3. 
fat. 2. flat. 3. 32 Hen. 8. cap. 21. And by the 


ftatute de anno bijfxtili 21 H. 3. the day increafing m the 
leap-year, and the day next going before are to be ac¬ 
counted but one day. It is commonly faid that the dey 
of m prius, and the day in Bank , is all one day; but 
this is to be underftood as to pleading, not to other pur- 
pofes. 1 Inf . 135. If a defendant appears, and the court 
gives a day to another term; at which day he makes 
default, no judgment fhall be given, but proccfs fhall be 
awarded in this cafe. 2 Danv. Abr . 476. But after iffue 
f:;ii nd for the plaintiff at the Nif prius , if a day be given in 
Banco , and the defendant makes default, judgment lhall be 
given againil him. Ibid. 477. ® 

To be difmiffed without day , is to be finally difiniffed 
the court : and when the julhces before whom caufes were 
depending, do not come 011 the day to which they were 
continued, whether fuch ablencc be occafioned by death, 
or otherwife, they are faid to be put without day : but may 
be revived, or recontinued by rc-iummons, re-attachment, 
2 Hawk. P. C. 300. Vide 1 El. 6. c. 7. Alfo by 
the Common law, all proceedings upon any in diriment, 
&c. whereon no judgment had been given, were deter¬ 
mined by the demiic of the King, and' nothing remained 
but the indictment, original writ, tfj.. which were put 
without day , till rc-continued by rc-attachment to bring 
in 1 he defendants to plead de novo: though this is reme¬ 
died by Stat. 4 5 IV. 3. c. 18. and 1 Ann. c. 8. by 

which fuch proccfs, £3V. arc to continue in the fame 
force after the King’s den^fe, as they would have done if 
he had lived. 

In ariion of trefpafs, if the day laid in the declaration 
be (ither before or after the ariual day on which the tref- 
paf is committed, it b not material, if a trefpafs be 
proved. Co. Lit. 283. a. But N. B. The day laid mud 
be before the firil day of that term of which the declara¬ 
tion is intituled, or if the trefpafs be committed within 
the term, there muft be a fpecial memorandum of fomc 
particular day, (if by bill) or of fome general return day, 
(if in C. P. or B. R. by original writ) fubfequent to the 
day whereon the trefpafs was Committed: and fo as to 
other ariions, where the caufe of ariion arifes within the 
term. 

See further as to Day in Bank , Black. Com. 3 V. 277, 
Day in Court, id. 316* Day of Grace, id. 278. 

£>av*ligbt. In refperi to day-light, before fun-rifing 
and after fun-felting, is accounted part of the day by the 
Common Jaw; as to robberies committed in the day-_ 
time, when the hundred is liable. 7 Rep. 6. The Ji# 
regularly rejects all frariions and divifions of a day, 
for the inccrtainty. 5 Rep. k. 1 Inf. 155. See Com¬ 
putation. 

JDap-rule, See Day-writ. 

The King may grant writ of warranties 
diet to any perfon, which fhall fave his dcfault/er one day , 
be it in plea of land, or other at?/on, and be the caufe true, 
or not; and this by his prerogative, quod not a. Br. 
Prerogative, pi. 142. cites F. N. B. 7. 

’Tjs againft law to grant liberty to prifoners in execu¬ 
tion, by other writs than day-writs, (or rules); but they 
fhall have as many day-writs as fhall be needful for at¬ 
tendance on commiffioners, to whom the caufe being> 
matter of account was referred, and that without paying 
any fees, either for making or fealing them, Chan. Rep „ 
67. 9 Car. 1 , Regaultv. Clobery. 

No prifoner committed by B. R. oqght to have the be¬ 
nefit of the day-rule of going abroad in term time, /or 
their imprifonment is their® punifhment for their con¬ 
tempt, or mifbehaviour. 2 Show. 88. pi. 80. Hill. 31 
fcf 32 Car. 2. B. R. The King v. Deane. 

One in execution had a habeas corpus from the Lord „ 
Keeper (which they call a day-writ) returnable three or 
four days afler its tefle. By Virtue of this writ, he went 
to the wine-licence office, but never to any inn of 
court or Chancery, or to the JLord Keeper’s, and this in 
the vacation. Per Pemberton Ch. J. This is a habeas 
out of Chancery, which thtey may fend at any time, 
and by virtue of the King’s writ, the party was brought 
out of the prifon-houfc, and that is juftifiable. Then 
| all the day, fo long as there was a keeper with him, he was 
in cuftody dill, and returning to prifon at night, it is 
well enough, and no efcapc; though Chancery may exa- 
[ mine the contempt, that is nothing to B. R. 2 Show, 
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298. pL 299. tafcb* Cat** 2. i. R. Harwood v* 
Manhvtk 

A prifoner taken on an efcape warrant before the fitting 
of the court the fame gay, /hall be difcharged, if his name 
was entered with the clerk the night before; but not if it 
was entered the fame morning only j and in the firft cafe 
the profccutor ihall be committed. 8 Mod, 80. Trin. 

8 Geo. IVilkinfon v. Matthews, 

Entry of the name in the petition for a day-rule, Signifies 
little, unlefs it be read in court, 8 Mod* The King v. 
Dunbar. 240, 241. 

2Dlp0*tuan, In the North of England , an arbitrator, or 
elected judge, is ufually termed a dies-man, or days-man : 
and Dr. Hammond faith, that the word day in ail idioms 
lignites judgment. 

JDapevia, Dairy , from day, deie , Sax. dag was at fir ft 
the daily yield of milch-cows, or profit made of them. 
In Lorrain and Champaign they ule the word dayer, for the 
meeting of the ^-labouring people to give an account? of 
their daily work, and receive the wages of it.. A dairy 
in the North is called milknefs ; as the dairy-maid is in all 
parts a milk-maid: (he is termed androchia by Fleta, lib, 2. 
cap, 87. — Compot&s Hen rid D. C 5 Johann* uxor is fuse 
de omnibus exitibus 3 proventibus de dayri domini prioris dt 
Burnceifte. ** Paroch, Antiq. 548. 

IDaphoere Of Ibatitt. As much arable land as could be 
plough’d up in one day’s work; or one journey , as the 
farmers ftill call it. Hence any yfcung artificer who afiifts 
a mailer workman ; n daily labour, is called a journeyman, 
— Confirmavi abbati id conventui de Rading, tret acras 13 
fexdecim daywere de terra arabili, Cartular. Rading, 
MS. f. 90. 

IDcafcif? ifCttO, Is a profeftion of an irreconcileable 
hatred, till a perfon is revenged even by the death of his 
enemy. It is mentioned in Seat, 43 El, c. 13. And fuch 
enmity and revenge were allowed by the old Saxon laws; 
for where any man was killed, if a pecuniary fatisfa&ion 
was not made to the kindred of the (lain, it was lawful for 
them to take up arms again ft the murderer, and revenge 
themfelves on him : and this is called deadly feud ; which 
it is conje&ured was the original of an appeal, Blount, 
Vide Feud, and Black, Com, 4 V. 243. 

IDcaO f&Ubgt, (rnortuum •vadium) A pledge of lands 
or goods. See Mortgage. 

3 Deftf> numb, ana bltttD. A man who could neither 
fpealnor bear committed felony, and was arraigned and 
thereto** was commanded to prifon. Br. Corone , pi. 216. 
cites 26 Edw. 3. 

One was inditied for the death of a man, who c6uld I 
neither fpeak nor hear, and the court was in doubt what | 
to do with him, 3 c. wherefore they thought that he 
ihould be remanded to prifon. Thel. Dig . 6. lib. 1. c, 7. 
cites 26 Ajf. 27. 

One who had made his will, and became ill, and (as it 
feems) had Ufi his fpeecb ; the fataie will was delivered 
into his hands, and it was feud to him, that he Jhotdi de¬ 
liver it to the vicar, if it jhould be his laft will , otherwife 
he Jhould retain it 5 and he delivered it to the vicar, and 
this was held a good will. Thel. Dig. 6. lib. I. cap* 7. 
f. 8. cites 44 A(f, 36. 

It appearing by oath that die defendant was bt>th fetfe- 
lefs and dumb , and therefore could not inftru& his counfel 
to draw his anfwer; it was ordered that no attachment, or 
other procefs of contempt* Ihould be awarded againft 
the defendant for not anfwerina* without fpecial Order of 
the court. Cary's Rep. 132. cites zz Elite* Altham v. 
Smith. # 

One that is deaf and wholly deprived of his hearing 
cannot give , and fo one that is dumb 2nd cannot fpeak. 
Yet (according to the opinion of fame) they may confent 
byfigm and nods ; but it is generally 4i<ld, that he that is 
dumb cannot make a gift, becaufe he cannot confent to 
it. Co. Inft . 107. But generally tbofe who are deaf 
and dumb can, in fome meafure, converfe with people 
acquainted with them by figns, with the fingers, 3 c. 
therefore qu. if a gift by fuch a one would not be good, 
if depofed to, by perfons acquainted with his figns^ if 
fuch perfons are uninterefted ? See the. laft cafe under 
this head. 


If d blind dan has undemanding, he may deliver k 
deed.k aled by him. Jenk, 222. pi. 75. adfimm. 

The lord (hall have the cufijdy of a copyholder that is 
deaf and'dumb; for elfe he Ihall be prejudiced in his rents 
andforvices, and adjudged for the grantee of the lord 
againft the prochein amy of the copyholder. Cro. J. 
105. pi, 43. Mich . 3 Jac. B.R. Ravers v. Skinner. 

A dumb man ordered to anfwer upon interrogatories, by 
Mr. Colchefier. Toth. 237. cites 14 Car. Harcourt v. 
Roberts. 

One born deaf and dumb, who fignified by figns that 
file underftood what fhe was about to do, was allowed to 
levy a fine of lands; by Bridgman Ch. J. C" al' jufttces. 
Cart . 53. Trin . 18 Car . 2. C.B. Martha EUht\ cafe. 

IDCdffo^cftct), This word fignifit’b difcharged from being 
forefii or that is freed and exempted fiorn the fore ft laws, 

17 Car. 1. e. 16.- Johannes Dei gratia, 3 c. Vdamns 

3 firmiter prascipimus quod foreiia de JJrerewood 13 bourses 
in ilia manentes 13 heeredes eorum jmt deaffbreftati tmpei fc- 
tuum, 3 c s Dat. 13 Martii anno Regni nojlri 3. — Therd 
is like wife deawarrenata, as, well at, dcajjorcjtata\ w/iivh 
is when a warren is difwarrened, or brok; up and laid m 
common. Ring Henry the Third, in a charter to the citi¬ 
zens of London, grants to them, —Quod tota warrena de 
\ Stanes cum pertin. fuis fit dewarrenata <3 dcafloreftata in 
perpetuum. Placit. temp. Ed. 1. and Ed. 2. MS. foi. 
H 4 - 

SDcntt, (dec anus, from the Greek Aix«, decern) Is an cc- 
clefiaftical governor or dignitary, (o culled, as ho prelides 
over ten canons or prebendaries at the lcait. And call 
him a dean, that is next under the bilhop, and chi«f of 
the chapter, ordinarily in a cathedral church, the ;cd of 
the fociety being called capitulum, the chapter. As thAre 
are two foundations of cathedral churches in England, the 
old and the new, the new cre&ed by Kin.; Henry VIII. 
fo there arc two means of creating thofc deans: for thofe 
of the old foundation, as the dean of St, Paul's, York, 3 c. 
are exalted to their dignity much like hilltops; the King 
firft fending out his conge d'dire to the chapter to choofc fuch 
dean, and the chapter then chooting, the King afterwards 
yielding his royal allcut, and the bilhop confirming him, 
and giving his mandate to inftall him ; thole of the new 
foundation, whofe deaneries were tranllatcd from priories 
and convents, to dean and chapter, as the deans of Can¬ 
terbury, Durham, Ely, Norwich, Wmchcjhr, Sec. are do¬ 
native, and inftalled by a fho.rter cou. fo, by virtue of the 
King’s letters patent, without either elcdion or confirma¬ 
tion ; and arc vifitable only by the Lord Chancellor, or by 
fpecial commiffion from the King : but the letters patent 
arc prefented to the bilhop for irnlitutioii, and a mandate 
for inllalment goes forth. 1 Injl. 95. Davis 46, 47. 

There are fome cathedral churches which never had a 
dean ; as that of St. David and Landaff, where the bi/hop 
is head of the chapter, and in his abfcncc the archdeacon: 
and there is alfo a dean without a chapter, fuch as the 
dean of Battel in Sujfex: then there is a dean without a 
jurifdi&ion, as the dean of the Chapel Royal, Sec. in which 
fctnfe this word is applied to the chief of certain peculiar 
churches or chapels. Spdm. 

There are four forts of dcaift ; a dean who hath a chap¬ 
ter, fuch as the dean of Canterbury, 3 c. A dean without 
a chapter, as the dean of Backing , who hath a court and 
jurifdi&ion to hold plea of all ecclefiaftical matters arifing 
in fevcral parifhes within his peculiar; and who is con- 
ftituted by commiffion from the archbiJhop of Canterbury, 
like to the dean of the arches. The dean of Battel, founded 
bv William the Firft, filled the Conqueror, who hath ec- 
clcfiaftical jurifdiftion within the liberty of Battel, and is 
prefentable by the Duke of Montagu , and inftituted and 
indutled by the bifhop of Chickefter ; but uoc fubjeift to 
his vilitation. And rurfil deans, who had firft jurifdi£Hon 
over deaneries, a# eyeiy diocefe is divided into archdea¬ 
conries and f but afterwards their po.vnr was 

diminiihedv fmfwtre only the bilhops fubftitutes to 
grant letters of adminiftr&txoi, probate of wills, 3 c* 
And now their office, is wfiolly extuiguiftied, for the arch- 
deacoris and chancellors of bifhops execute the autho¬ 
rity which rurfildpaut had through all the dioedes of 
England* t NelC AV* $$$? $9? • There arc likewife 
1 deputy 
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d puty deans and commendatory deans, who cannot confirm 
any grants, £57. But a commendatory dean may, with 
the chapter, choofc a bifhop. And if a dean be elefted 
bifliop, and before cftnfecration doth obtain difpenfijtion to 
hold his deanery in ccmmetidum^ fuch dean may well cofi- 
firm, ifc. for his old title remains, and therefore confir¬ 
mations, and other afts done by him, as dean, are good in 
Jaw. Latch 237, 250, Palm. Rep. 460. 

A dean and chapter arc the bifliop's council, to affift 
him in the affairs of religion, isle, to confult in deciding 
difficult controverfies, and confent to cvBry grant which 
the bilhop fhall make to bind his fucccffors, tfc. A dean 
that is folely feifed of a diftinft po/feifion, hath an ab- 
folutc fee in him as well as u bifliop. 1 Inft. 325. A 
deanery is a fpiritual promotion, and not a temporal one, 
though the dean be appointed by the King : and the dean 
and chapter may be in part fecular, and in part regular. 
Dyer 10. Palm . 500. As a deanery is a fpiritual dig¬ 
nity, a man cannot be dean and piebendary in the fame 
church. Dyer 273. See Chapter. 

IDcatb Of 0crfon6, There is a natural death of a man, 
and a civil death: natural, where nature itfelf expires, 
and extinguiflics; and civil, is where a man is not aftually 
dead, but is adjudged fo by law ; as where he enters into 
religion, ifc. If any perfon for whole life any eftate 
hath been granted, remain beyond fea, or is otherwife ab- 
fent feven years, and no proof made of his being living, 
fuch perfon fhall be accounted naturally dead; though if* 
the party be after proved living at the time of evic¬ 
tion of any perfon, then the tenant, £?7. may re-enter, 
and recover the profits. Stat. 19 Car. 2. c. 6. And 
p<$fons in reverfion or remainder, after the death of an- j 
other, upon affidavit that they have caufc to believe fuch 
other dead, may move the Lord Chancellor to order the 
perfon to be produced,; and if he be not produced, he 
mall be taken as dead; and thofe claiming may enter, 
isle. 6 Am. c . 18. 

A man feifed in fee of lands, made a leafe in reverfion 
to L. D . for ninety-nine years, to commence after the 
deaths of J. D . and E. D. who had then a leafe in pof- 
feffion for the like term, if they or either of them fo long 
lived: the plaintiff pofitively proved the death of J. D. 
but as to the death of E. D. the proof was that he had 
been reputed dead, and no body had heard bf him for 
fifteen years pall, and the defendant not being able to 
prove that he was alive at any time within feven years, 
this cafe was adjudged within the ad 19 Car . 2. r. 6. 
Carthew 246. In law proceedings, the death of either 
party, between the verdift and judgment, fhall not be er¬ 
ror; fo as judgment be entered in two terms. 17 Car. 2. c.8 
A corporation never dies. Wilf. par. 1 . fo. 184. 

Where the plaintiff dies after a verdid and before the 
day in bank, though the entry of the judgment be right, 
yet a feire facias mu ft be feed out before execution bl ue. 
Wilf. par. 1 . fo. 302. Earl v. Brown. 

Warrant of attorney to confefs a judgment to two, one 
dies before the judgment entered, leave given to the fur- 
vivor to enter it up. Id. par. 1 . fo. 312. 7 "odd v. Dodd. 

If defendant dies before tjie time given to plead expires, 
judgment figned afterwards is irregular. Id. par. 2. fo. 

315. Wallop v. Irwin . 

Where on the death of parties to a fuit, the writ, ifc. 
fhall abate, fee 8 if 9 W. 3. r. j 1. and Abatement, Death 
of Judges, isle, vide Day. 

3De bene cffc. To take or do any thing de bene ejfe , is 
in law fignificanon to accept or allow it as well done for 
the prefent; but when it comes to be more fully examined 
or tried, to Hand or fall according to the merit of the thing 
in its own nature. As in Chancery , upon motion to have 
one of the lefs principal defendants in a caufc examined as 
a witnefs, the court (not then thoroughly examining the 
juftice of it, or not hearing what may be objected on the | 
orher fide) will often order fuch a defendant to be examined 
de bene eje, viz. That his (Lepofitions fhall be taken, and 
allowed or fuppreffed afcthd hearing of the caufe, upon the 
full debate of the matter, as the court fhall think fit; 
but in the interim they have a well being, or conditional 
allowance. 3 Cro. 6$. Where a complainant’s witnefies 
are aged, or fick, or going beyond fea, whereby the 
plaintiff thinks he is in danger of lofing their teftimony. 


the court of Chancery will order them to be examined de 
bene ejfe ; fo as to be valid, if the plaintiff hath not an 
opportunity of examining them afterwards; as if the/ 
die before anfwer, or do not return, ifc. In cither or 
which cafes, the depofitions taken may be made ufe or in 
the court of Chancery, or at law: but if parties are alive 
and well, or do return, isle* after anfwer, thefe depofi- 
tions are not to be of force, for the witneffes muft be re¬ 
examined. Pradiif. Attorn . edit. 1. p. 252. 

So alfo at Common law, the judges frequently take 
bail de bene ejfe, that is, to be allowed or difiiflowed^pon 
the exception, or approbation of the plaintiff’s attorney ; 
however, in the interim, they are good, or have a con¬ 
ditional allowance* Lowel. Declarations likewife are 
fometimes delivered de bene ejfe. See the books of praftice. 
And fee further Black. Cm. 3 V. 383. 

^Debenture. A foldier’s debenture, (JHiendia debit a) 
is in the nature of a bond or bill, to char^ the govern¬ 
ment to pay the Joldier creditor, or his afligns, the fum due 
upon the auditing the account of his arrears: it was firft 
ordained by an aft made during Oliver’ s ufurpation, anno 
1649, and is mentioned in the aft ofpblivion, 12 Car. 2 . 
cap. 8. They ufe debentures likcwde in the Exchequer; 
and debentures arc given to the Kings fervants, for the 
payment of their wages, board wages, isle. Alio there 
are cuftom-houfe debentures, tSc. 

IDebct $ betmet, Arp Latin words ufed in the bring¬ 
ing of writs and aftion*. And an action (hall be always 
in the debet if detinet , when lie who makes a bargain or 
contraft, or lends money to another, or he to whom a bond 
i; made, bringeth the a&ion againft him who h boundvn, 
or party tothecontraft and bargain, or unto the lending 
foe money, if ( . But if a man foils to another a horfe, %,, 
if he brings debt for the horfe, the writ muft be in the 
detinet only. Hew Nat. Br. 119. J^i debt again ft hu:- 
band and wife, for a debt due from the wife before co¬ 
verture, the writ fiiall be in the debet if detinet: fo in 
debt againft or for fucceffors, in refpeft of obligations 
made to die predeceffor, isl c. Ibid. Debt againft an heir, 
is to be in the debet isl detinet, or it will be naught; if 
an heir be to bring debt, it fhall be in the detinet: and 
if a man be bound to another, and makes his executor, and 
dies, if the money due in the time of the tdlan r be rc- 
fufed to be paid by the executor, the aftion muft be brought 
againft him only in the detinet ; and fo in all aftious 
brought by executors as executors, though the duty aec^vd 
in their own time. But debet (si detinet lies by fn exe¬ 
cutor on his own contradl: and if a Icllee for year® 
makes his executor and dies, for rent due after the tefta 
tor’s death, there the aftion fhall be in the debet isl de - 
tinet. It is the like law in cafes of adminiftrators, as it is 
not certain what fiiall be recovered, only according to the 
affets. 5 Rep. 31. An executor upon a devaftavit frail 
be charged in the debet isl detinet, the action being upon 
a judgment. 1 Lill. Abr. 395. In aftion grounded on 
privity of contraft; or aftion of cfcapc, it muft be brought 
in the detinet. Cro. Jac. 545, 685 . But for an cfcapc on 
mejhe proccfs, cafe lies. Sec Debt and Executor. 

IDebct $ Olft, Are alfo formal words made ufe of in 
writs: and fome writs have thefe words in them, which 
ought not to be omitted. Likewife according to the di- 
verfity of the cafe, both debet and filet are ufed, or debet 
alone : as a quod pemittat may be in the debet if filet, or 
in the debet only, as the demandant chums. And if a 
perfon Cues to recover any tight, whereof his anceftor waa 
diffeifed by the tenant of his anceftor, then he uietli the 
word debet alone in his writ, bgcaule his anceftor only 
was diffeifed, and the eftate difeontinued ; but if he fue 
for any thine that is now firft of all denied him, then he 
ufeth debet if filet , by reafon his anceftor before him, 
and he himfelf ufaally enjoyed the thing fued for, 
until the prefent refufal of the tenant. Reg. Orig. 140. 

The writ of fifta molendini is a writ of right, in the debet 
if filet, ifc. F. N. B. 98. 

£>ebt, (debitum J In common parlance is a fum of mo¬ 
ney due from one perfon to another. And if an aftion 
be brought, and plaintiff recovers judgment, he may by 
our law take either foe perfon, or his real or perfonal 
eftate in execution, i. e. the moiety of his real eftate, or 
the whole of the perfonal, if not more than fufficient for 

pay- 
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payment of tike fum tzc&vmd end charges. ft may 
not be improper to obfervt, that the firft hint of attach¬ 
ing movM/es, for the recovery of a debt was taken ftont 
die Canon law. Robert. Hift. imp. Charles V. t V. 516. 

In the legal fenfeof the word, debt is faid to be an ac- 
tion which Tieth where a man oweth another a certain fum 
of money, by obligation, or bargain for a thing fold, or 
by contrad, (Ac. and the debtor will not pay the debt at 
the day agreed; then the creditor Ihall have a£tion of 
debt againft him for the fame. And if money be due up¬ 
on any specialty, adion of debt only lies; for no other 
adion pay be brought for it; if a man contrad to pay 
money for a thing which he hath bought; and the feller 
takes bond for the money, the contrad is difeharged, fo 
that he Ihall not have adion of debt upon the contra#, 
but on the bond. New Nat, dr. 268. 

, Herein it is to be coniidercd, 

I. In what cafes it will lie, and by whom, and againft 
whom, it may it brought, 

U. In what manner it may be brought , as where in the 
debet and detinet, and where in the detiner only. 

IQ. How it may be cxfittguijhed. 

I, In what cafes debt will Jie f and by whom, and againft 
whom, it may he brought . 

If one binds himlclf in a fmgle obligation, or with con¬ 
dition, to pay money at a day ; or y deliver corn, or the 
like, and do not perform it accordingly,-the obligee may 
bring adion of debt for it. F. N. B. 120, A man ac¬ 
knowledges by deed, that he hath fo much of the money 
oi f. $. due to him in his hands; here debt may. be 
brought; and debt will lie on a talley fealed. F. N, B . 
122. 1 H, 6. 55. A. delivers 20/, to B. to buy goods, 

and B . gives a receipt to A . teftifying the delivery and re¬ 
ceipt of the 20/. but doth not promite to deliver the goods, 
(Ac. A. may maintain debt upon this receipt. Dyer 20. 

2 Bulft . 256. If a man be bound by bond to pay 20 L 
in manner following'* <1n*., 10/: at one day; and 10/* at 
another day; adion of debt will not lie tillafter the lad 
day, it being an entire duty: but if one binds himfelf to 
pay A. B. 10 /. at one day, and 10/; at another, after the 
firft day adion of debt lies for 10/. being a feveral duty. 
2 Datrv. Abr, 501. Sed fu. as to the firft part of the 
proportion t for if it be a bond for payment of 20/. (or 
of 40/. doiible the fum) conditioned for payment of 10/. 

"'TtToBkKday, and 10/. at another, the bond is forfeited 
in law 7 °ft nonpayment of the fir ft 10/. Therefore the 
.nature of the bond, and of the condition, (if there is any) 
muft be carefully attended to; and fee Co. Lit. 292. b. 

If 1 agree with a taylor for a certain price to make me a 
foit of clothes, the taylor may have a general adion of 
debt againft me for the money 1 though if the price is 
not agreed on, there lies adion of the cafe only, or fpecial 
adion of debt upon the fpecial contrad, which the law 
may imply on a quantum meruit . Wood’s Inft. 544; And 
debt may be made adion on the cafe, by proving money 
lent, or goods delivered, £ 57 . whereupon promife of pay¬ 
ment is implied in law. A man owes another a fum of 
money', and hath his note under hand, without feal, ac¬ 
tion of debt on a muiuatus lies; but the defendant may 
wage Iris law: in adion of the cafe brought upon pro- 
mile of payment, the defendant cannot wage his law. 4 
Rep. 93. Adion of debt lies upon a parol contrail, and 
fo doth adion on the cafe. 1 LUL 403. If goods or mo¬ 
ney are delivered to a third per factor my ule, I may have 
adion of debt or account for them. 2 Dam , 404. 
Where money is delivered jo a perfon, to be re-delivered 
again, the property is altered, and debt lies: but where 
a horfe, or any goods are thus delivered, there detinue 
Jics, bccaute the property as not altered; and the thing is 
known, whereas money is not. Owe* 86. 1 Nelf Mr. 

603. 

Debt will He againft him that lodges or tables with an¬ 
other 5 by an itirt-keeper 1 for the lodging and viduals of 
his gueft, (Ac, A fervant for hi* wages, though he do 
Ms.fervice beyond fen. 9 Rep . 87, Debt hetn not 
againft a mafter upon the buying of the terVant, unlefs it 
come to the matter's ute, or be by his agreement. Do#* 


HI Stud, 137. Adion 6f debt lies againft the huiUndi 
for goods which were delivered or fold to the wife, if they 
come to the ufe of the hulband. 1 LiU. 400. If one 
delivers meat, drink, or clothes, to an infant, and he pro* 
irnfes to pay for them, adion of debt, or on the cafe, will 
lie againft the infant; Though debt may not be brought 
on an account ftated with an infant: and what is deli¬ 
vered muft be averred to be for the neceflary ufe of the 
infant, x till. Abr . 401. That is in the plaintiff’s «- 
plication, fuppofing the defendant pleads infancy , An 
attorney ihall have adion of debt againft hxs client, for 
money, which he hath paid to any perfon for the client, 
fpr cofts of fuit, or unto his counfei, £>7. 

On a bond, debt lies againft the heir of an obligor, who 
has lands by defeent, if the executors have not fufficient; 
and the obligee may bring his adioh againft the heir or 
executor, although the executor have affets. Anderf. 7, 
An heir mediate may be fued in debt as if he were im¬ 
mediate heir, bV. Though the heir may not bring 
adion of debt for a debt due to his anceftor; if it be by 
fpecialty, by which the party is bound to pay it to him 
and his hriio, the executor ihall neverthelels have the 
adion. Dyer 368. F. N. B, 120. Adion of debt lies 
not againft executors, upon a Ample contrad made with 
the teftator. 9 Rep. 87. But debt will He for the ar¬ 
rearages of an account againft executors; of receipts by 
the teftator. 2 Danv. 497. 

Before the ftatutc 32 //. 8. r. 37. the heirs or execu¬ 
tors of a man feifed of a rent-iervice, rent-charge, bV. ui 
fec-fimplc, or fee-tail, had no remedy for the arrearages 
incurred in the life-time of the owner of fuch rents i but 
by that ftatute, the executors and ad mini lira tors of te¬ 
nants in fec-fimple; fee-tail, or for life, of any rent, ihall 
liavc adion of debt for all arrearages of rent due in the 
life of the teftator. x Inft . 162. 2 Danv. 492. 

A fame foie feized of a rent in fee, (Ac. which is be¬ 
hind and unpaid, takes hulband, and the rent is behind 
again, and then the wife dicth; the hufoand by the Com¬ 
mon law ihould not have the arrearages before the mar¬ 
riage, but for the arrears becoming due during the co¬ 
verture, he might have adion of debt. Now by the St at. 
32 Hen. 8. c. 37. the huiband ihall have the arrears due 
before marriage, and he hath a double remedy for the 
lame. 1 Inft. 162. At the Common law, debt lies not 
for rent upon a leafe for Ufe, (though it doth on a leafe 
for years) but the remedy U affile, if the plaintiff have 
feifin, or by diftrefs. 3 Rep. 65. 

But by St at. 8 Ann. cap. 17. Any perfon having rent 
in arrear upon any leak for life or lives,- may bring adion 
of debt for fuch rent, as where rent is due on a leafe for 
years. Adion of debt will lie againft a iciTec, for rent 
due after the affignment of the leafe ; for the perfonal pri¬ 
vity of contrad remains, norwithftanding the privity of 
eftate is gone. 3 Rep. 22. But after the death of the 
ldTcc, it is then a real contrad, and runs with the land. 
Cro. Bliss,. 555. When a kale is ended, the duty in re- 
fped of the rent remains, and debt lieth by reafon of 
privity of contrad between Idler and leffec. 2 Cro. 227. 

X Nelf Abr . 604. If debt be brought by an executor for 
arrears of rent ended, it is local ilill, and muft be laid 
where the land lies. Hob. 37. * Adion of debt may be 
had againft the lejfee in any place; but if it be brought 
againft an njjigwe, it muft be where the land lieth: and 
upon the privity of contra#, it is to be brought againft: 
the leflee where the land is. Latch 197, t 271. 2 Leon, 

c. 28. 

Debt for rent on a leafe againft affignee is local. See 
the cafe of Barker v. Dormer , Shower, 1 K (the zd in 
point of time) fo. 191. (Ac. an excellent cafe, containing 
much uteful learning on die locality of adious ; dsf e 
contra in debt and covenant. 

In fome cafes adion of debt will lie, althongh there be 
no contrad betwixt the party that brings .the adion, and 
him againft v&om brought; for there may be a duty 
created by law, for which adion will He. 2 Sound. 343, 
366. Debt lieth againft a Iherlff, Jfor money levied in 
execution. 1 Lill.jjtbr. 403. Adion of debt lies againft 
a gaoler for permitting a prifoner committed in cm:u: ; on 
to efcapej becauft thereupon the lawmaker tto- gaoler 

Xxx debtor:* 





1 


DEB 

debtor: but where the party is not in execution, there 
action on the cafe only lies for damages fuffered by the 
efcape. i Sannd , 218. I Lilt. Abr. 402. 

A perfon may have debt upon an arbitrament: alfo 
debt lies for money recovered upon a judgment, iffc. And 
upon a recovery in the fuperior courts at Weftminfier, he 
mu ft bring the aftion in Middlefex , the record being 
there; but a fci.fac . to execute judgment, muft be where 
the original was, and follow it. New Nat . Br. 2 67, 
268, iffc. When judgment is had in the King's Bench, 
and a writ of error brought in the Exchequur chamber, or 
in Parliament; yet an aftion of debt will He on the 
judgment: in this cafe, if the plain titf levies part of his 
money by elf git; he may likewise bring debt for the rfr- 
fidue. 1 Sid . 236, 184. If a man recovers debt or da¬ 
mages in London , on aftion brought there by the cuftom 
of the city, which lies not at Common law; when it is 
become a debt by the judgment, aftion of debt lies in the 
courts at Wefiminjhr upon this judgment. 2 Danas. 
449 * 

Action of debt will lie for breach of a by-law j or for 
amercement in a court-leet, iffc. 1 till. 400. And ac¬ 
tion of debt is fometimes grounded on an aft of parlia¬ 
ment; as upon the 2 Ed. 6 . c. 13. for not fetting out 
tithes: the 27 EL r . 13. againft the hundred for a rob¬ 
bery, trY. Againft phyficians in London , for praftifing 
without licence, by 14 iA 15 H. 8. c. 5. By affignees of 
a commiflion of bankrupt. 1 Jac. 1. c. 15, iAc. A col¬ 
lege thali have aftion of debt for commons of any ftudent, 
adjudged Pafch. 9 Jac. S. R . The inns of court, parti¬ 
cularly the Inner and Middle Temple, take bonds in the 
name of their treafurer, t2c. of ftudents, in which, ge¬ 
nerally, two gentlemen of the fociety are bound as fure- 
ries. For debt to a bilhop, or parfon, after his death, 
liis executors (hall have the aftion: but of a dean and 
chapter, mayor and commonalty, r- the fucceffors are 
entitled to the aftion of debt. F. N. S. 120. Aftion of 
debt lies on a recognifance; fo upon a ftatute merchant, 
it being in nature of a bond or obligation: but it is 
otherwife in cafe of a ftatute ftaple. 2 Danas. 497. 

In bringing this aftion, it is the general rule, that the 
party himlelf to whom the debt is originally due, whilft 
he doth live muft bring the aftion; and after his death, 
his executors, iAc. And the aftion muft be brought 
againft the party himfclf that doth originally owe the 
debt, whilft he is living ; and after his death, it may be 
brought againft the executor, if he make any; or other- 
wife againft the adminiftrator ; and if the ordinary ap¬ 
point none, againft the ordinary himfelf; and if he die 
pofleffed of the goods, againft his executor, iffc. And 
alfo againft executors of executors in infinitum . Dyer 24, 
471. 3 Rep. 9. 2 BrowuL 207. 

11 . In what manner it may he brought, as where in the 
debet and detinet, and where in the detinet only. 
See Diasifion I. 

In debt, if it be demanded by original, the procefs is 
fummons, attachment and diftrefs ; and upon a default of 
lufticiency, on a nihil returned, procefs to the outlawry, 
iAc. And the judgment in debt, where the demand is in 
the debet iA detinet, is to recover the debt, damages and colts 
of'fmt; ami the deiendantJnmiferirordia: but if a defendant 
denies his uccd, then a capias pro fine i flues. 1 Shop. Abr . 
5 23. (mnv out of ufe.) T he defendant in debt pleads a re- 
leafe, if at the trial he makes default, the plaintiff /hall have 
judgment for his debt, without a verdi ft: contra, jfdurefs, 
or payment had been pleaded. Jenk. Cent . 68. Where 
the plain tiffin debt declares on fome fpecialty, or con- 
tradt for a fum of money, it muft be certainly demanded, 
apd no other; and the demand can’t be of a Idler fum, 
but it muft be ihewn how the remainder was fatisiied: 
but in an aftion upon a ftatute, that gives a certain fuhi 
for the penalty; though lefs be recovered than the plain¬ 
tiff la} s, it will be good. Cro. Jac. 498. If aftion of 
debt is brought on a fpecialty, bill, bond, leafe, iAc. 
the fevcral writings muft be wcil confidered by which the 
plaintiff warrants hisujiftfnn, and the fum due is to be 
rightly fet forth; and if it be debt for rent, the time of 
commencement, and ending, iAc. Alfo in debt on ac¬ 
count, the attorney muft know when the accounts were 
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made up, and before whom, what the partj> was to ac 
count for, and time when, which are to be laid in the 
declaration, life. Comp. Attorn . 28. In debt on Jingle 
bill the defendant may plead payment (before the aftion 
brought) in bar : and pending an aftion, on bond, isU. 
the defendant may bring in principal, intereil and cods; 
and the court lhall give judgment to difeharge the defen¬ 
dant. Stat. 4 5 Ann. t. 16. 

If the aftion be brought for money, it muft be in the 
debit iA detinet ; but if goods or chattels, it muft be in the 
detinet only. 50 E. 3. j6. 1 Rol. Abr.—If an executor 

brings debt for any thing in right of his teftator, it muft 
be in the detinet only. Moor 5 66. 1 Rol. Aar. 602, 

603. 

80 if an executor recovers in a|i aftion of debt upon a 
contraft, and afterwards brings debt upon the judgment, 
it muft be in the detinet. 1 RoL Abr . 603. This muft 
be underftood if he fues in fuch fecond aftion, as executor. 

If an executor brings an aftion upon an obligation made 
to the teftator, where the day of payment incurred after 
the death of the teftator, yet the writ JhalF be in the de¬ 
tinet only, for he brings the aftion as executor. Lam 80. 
S.P. 20 II. 6. 5. 1 Rol. Abr. 602. $. C. 

So if a man binds himfelf to the teftator to pay him 
100/. when fuch a thing lhall happen ; if it happens after 
the death of the teftator, yet the writ by the executor lhall 
be in the detinet only. 20 II. 6. 6. 1 Rol. Abr. 602. 

If a rent be granted to another for years, the executor 
of the grantee lhall hive an aftion for the arrearages of 
this rent incurred after the death of the teftator in the dc- 
timt only, for he had it as executor, x 1 If. 6. 36. 1 

RoL Abr . 602. 

So if leffee for 20 years leafes for 10 years rendering 
rent, and dies, his executor or adminifirator lhall have 
aftion for the rent incurred after the death of the teftator 
in the detinet only. 1 Rol. Abr. 603. 

If in an account an executor recovers a debt due to his 
teftator, in aftion for the arrearages thereupon, the writ 
lhall be in the detinet only, for though the aftion is con¬ 
verted into a debt by the account , yet it is the fame thing 
which was received in the life of the teftator. Cro. Elm. 
326. Cro . Jac. 545. 5 Co. 31 , 

If the executor Jells the goods of the teftator for a certain 
fum, he lhall have aftion for this in the debet iff detinet. 

I Rol. Abr. 602. 

IF an executor having lands by an extent upon a ftatute 
made to the teftator, and naming himlelf executjpr In¬ 
deed leafes them for three years, rendering rent; iffc. if 
an aftion is afterwards brought by him for this rent, 
it muft be in the debet iff detinet , becaufe it is founded 
upon his own contraft. Lane 80. Cro. Jac. 685. 
Winch 80. S. C. Brown 205. I Mod, 185. S. P . 

So an executor, being leffee for years of a reftory in the 
right of the teftator, may have aftion upon 2 E. 6. c. 13. for 
not fetting out tithes in the dcbetiA detinet, becaufe founded 
upon a wrong in his own time, and by the ftatute it is 
given to the party grieved. Cro. Jac. 545. 

Alfo aftion againft an executor lhall be in the detinet 
only, for he is chargeable no farther than he has affets. 

II H. 4. 16. 2 Rol. Abr. 603. 

In an aftion againft an executor for rent, incurred in 
the life, of the teftator, the writ lhall be in the detinet only. 

11 II. 6. 36. 1 Rol. Abr. 603. 

But if an aftion be brought againft an executor for the 
arrearages of a rent, rei'erved upon a leafe for years, and 
incurred after the dcadi*of the teftator, the writ lhall be 
in the debet iff detinet , Ttocaufe the executor is charged of 
his own poffeflion. 1 Rol. Abr, 603. Cro. Elm. 711. 
Moor 566. 1 Broavnl. 56. Oho. Jac. 411. 

If an aftion is brought againft baron and feme, upon an 
obligation entered into by the feme before marriage, it lhall 
be in the debet iA detinet ; for by the marriage all the per- 
fonal goods and power ofdiipofingof the real eftate are by 
law given the hulhand, which he has to his own ufe, and 
not as executors , who have them only to the ufe of another. 
5 Co. 36. 3 Leon. 206. S. C. 

So if an aftion is brought upon a bond againft the htif 
of the obligor, it lhall be in the debet iff detinet 9 becaufe 
he hath the aftets in his own right. 5 Co. 36. 

Ill,' Hew 
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III. Bow a debt may be extinguifhed. 

If a man accepts an obligation for a debt due by ilmple 
contrilt, this extinguiffies the contra&, but the accept¬ 
ance of an obligation, for a debt due by another obligation , 
is no bar of the firft obligation. 13 H. 4. r. 1. 1 Roll, 

Air, 604. i. e. if between the fame parties. 

In debt upon an obligation , the defendant cannot plead 
nil debit, but muft deny the deed by pleading non eft fa&um, 
for the feal of the party continuing, it muft be diffoived 
to ligamine quo ligatum e/t. Hard. 332. 

But if the debt be due by fmple contrail, then he may 

• plead nil debit , for it does not appear that there is any 
debt continuing. Hob, 218. 

In debt for rent, if it be by deed, the proper plea is non 
tjl fa&um 1 but if it be without deed, the defendant may 
plead non dimifit, nothing in arrear, or that he never en¬ 
tered 5 alfo by the better opinion of the books, if the rent 
be due by indenture, the defendant may plead nil debet; 
for an indenture does not acknowledge a debt like an oblige 
tion, fines the debt accrued by Jubfequent enjoyment, 2 
Init. 651. Hard. 332. 

In debt for the arrears of an annuity granted for life, 
nil debit, is no good plea, for the altion is merely founded 
upon the deed, fb t without it no alii on can be maintained) 
and tho’ by the death of the grantee the nature of the ac¬ 
tion is changed, the annuity being determined; yet this 
proves not but that the action is founded upon the deed* 
Kcilw. 147. 

But in debt for the arrears*of a rent-charge , by will de 
vifed to the plaintiff’s wife for life, againit the adminiftra- 
tor of the occupier of the land, nil detinet is a good plea, 
for the will is no deed, nor wants any delivery; adjudged, 
and faid the altion was not fo much grounded upon the 
will itfelf as upon the ftatute, by which men are enabled 
by will to difpofe of their lands and rents ifluing out 
thereof. Hard. 322. 

In debt upon 2 to 3 E. 6, r. 13. for not letting forth 
tithes, Not guilty) or nil debet are good ilfuesi 2 lift. 
651. Cro. Eliz . 621. S. P. 

* The reafon why Not guilty is a good plea in this cafe is, 
becaufe by the altion the defendant is charged with a tort, 
and if he is not guilty of the tetti he does not owe the 
debt. So on the coal alt,* for not meafuring with a law¬ 
ful meafure, or not delivering the ingrain) to'r. to>* 

In debt upon a contrail, the defendant cannot plead the 
contra# was for a lefs fumj or otherways titan the plain- 

N^tiff has declared, and traverfe the contra# in the decla¬ 
ration laid, but may wage his law. Moor 49. See farther 
Black. Com. 2 464. 3 V. 15 3 * toe. 

IDebt to BUng. Under this word debitum, all things 
due to the King are comprehended; as all rents, fines, 
iflfucs, amercements, and other duties received or levied 
by the (heriff; for debt in the larger fenfe fignifics what¬ 
ever any man owes. 2 Inft. 198. The King's debt is to 
be fatisfied before that of a fubje#, and until his debt be 
paid, he may prote# the debtor from the arreft of others. 
\Inft. 130. But by ftatute, notwithftanding the King’s 
protedtion, creditors may proceed to judgment againft 
his dtbt or, with a teftet executm tilt the King's debt* be paid. 
25 Ed. 3. St. 5. c. 19. Lands) toe. of the King's debtor 
and accountant, may be fold as well after his death, as 
in his lifetime: But if the accountant or debtor to the 
King had a quietus during his life, his heir lhall be dif- 
charged of the debt. 27 Eliz. cap. 3. A perfon being 
in debt to the King, purchafes a lcafe to him and his 
wife, and dies; the term the wife’s hands is liable to 
the debt. % RoL Abr, 1^7; Though it is faid if he 
purchafe lands to him and his wife for life, and to their 
heirs ; fuch lands *n the hands of the wife, are not ex¬ 
tendible after the hu(band’s death, for the King's debt. 
Dyer ic$. 

If a tenant in tail, becomes indebted to the King, by 
receipt of the King's money, or otherwife; unlcfs it be by 
judgment , recognifance , obligation, or other Specialty origi¬ 
nally due to the Jwu*g> oriomc other to his ufe ; and then 
dies, the land in thehands of the iffue in.tail lhsdl not be 
extended: But it may, in either of thofe four cafes. 7 
Rep. 2i, 22. By the Common law, the King for hw 
debt had execution of the body, lands, and goods of the 
debtor : By Magna Charta, 9 H. 3. c. 8. the Kings debt 


(hall not be levied on lands, where the goods and chattels 
of the debtor arc fufficient to levy the debt j for in fuch 
cafe, the (heriif ought not to extend the lands and tene- 
ments of the King's debtor, or of his heir, toV. 2 Inft. uj; 
Alfo pledges (hail not be diftrained, when the principal is 
fufficient: Though in both cafes it muft be made ap¬ 
pear to the (heriff; in the one, that there are goods and 
chattels enough, and in the other, that the fteriff may 
levy the King's debt on the principal. Ibid. Sheriffs 
having received the King's debts, upon their next account 
arc to difeharge the debtors, on pain to forfeit treble va¬ 
lue ; and thf (heriffs are to give tallies to the King's debtors 
on payment, Stat. 3 Ed. 1. r. 19. See Execution, and 
Slack. Com. 3 V. 420. 

The King’s debtor committed by the court of Exche¬ 
quer to the Fleet, brought into B. R. by habeas corpus, 
and furrfendcred in difeharge of his bail, may be removed 
again to the Fleet by an habeas corpus from the Exchequer. 
Wilf. Rep . Par. 1. fo. 248. Chitty's Cafe. 

IDchtcc Cjcccutd*. If a perfon indebted to another 
makes his creditor or debtee his executor; or if fuch cre¬ 
ditor obtains letters of adminiftration to his debtor; he 
may retain fufficient to pay himfelf before any other 
creditors whofe debts are of equal degree. 1 RoL Air * 
922. Plowd. 543. Black. Com . 3 K iS, &c. 

3 DcbtO} 0 . It is here held, that debt follows the perfon 
of the debtor, being* on iiinple contra#; and not of the 
creditor, as to altions brought, tor. 3 keb. 163. Where 
a debtor is made executor of a will, the debt is faid to be 
affets, becaufe it is extinguifiied not by relcafe, but in 
the way of legacy, i Salk. 303. By ftatute 8 to 9 
3. a 18. Two thirds in number and value of creditors 
! might make compofitions with debtors , and bind all the 
! reft; making oath before a mafter in Chancery h#w their 
debts became due; to'r. But this a# was repealed by 9 
to td W. 3. e. z$. and fee 10 Ann. c. 20. There have 
been fevcral (Unites for difeharging poor infofaent debtors 
out of prifon* where they have had no eilittc or effc#s to 
pay their creditors, tor. See Prifonets. And fee Robert. 
Hi ft. Emp. Char. V. 1 F. 254,5, & c ‘ &r an hiftory of 
the various antient modes of proceeding, by creditors, 
againft their debtors. 

SDcbtd, priority of. An executor or admimftrator in 
payment of debts, muft obferve the rules of priority ; 
otherwife, on deficiency of affets, he muft an(wcr thole 
of a higher nature out of his own eftate. And, ftrft , Hr 
may pay funeral charges and expcnccs of proving the 
will, or taking letters of adminiftration, and the like. 
Secondly, Debts due to the King on record or fpecialty. 
Thirdly, Such debts as are by particular ftatutes to be pre¬ 
ferred to all others ; as the forfeitures for not burying in 
woollen, money due on poojs rates, for letters to the 
poll-office, and fome others. Fourthly , Debts of record; 
as judgments, (docketted according to the ftatute 4 to 5 
W. to M . r. 20.) ftatutes and recogni fauces. Fifthly, 
Debts due on fpecial contrails; as to r rent, (for which 
the leffor hath often a better remedy in his own hands, 
by diftraining) or upon bonds, covenants, and the like 
under feal. Laftly, Debts on fimple contrails, viz. Upon 
notes unfealed, and verbal promises. Among thefe fim¬ 
ple cop trails, Servants wages arc, by fome, with reafon, 
preferred to any other. Black. Com. 2 V. cn. 

t£ctcft, (DeceptioJ Is a fubtlc trick or device, whcrc- 
unto may be drawn all manner pf craft and collufion, ufed 
to deceive and defraud another, by any means whatfo- 
ever, which hath no other or more proper name than de¬ 
ceit to dinftinguilh the offence. Weft. Symb. Sea. 68. 
And there is a writ called Breve deceptions that lies for 
one that receives injury or damage from him that doth 
any thing deceitfully in the name of another perfon; which 
writ is either original or judicial. Reg. Grig. 112. Old 
Nat. Br. 50. Deceit is an offence at Common law, and 
by^Utute: And all pra&ices of defrauding or endeavour¬ 
ing to defraud another of his right, arc punifhablc by 
fine and imprifonment ; and if for cheating, piJK>ry,<57. 
Seijeants, couhfellors, attornies, and others, doing any 
manner 0 (deceit, are to. be isnprifoned a year and a day; 
alfo pleaders by deceit (hall be expelled the court. S/at. 3 
Ed. 1. cap. ity, For obtaining money, tor. by ftdfe pre- 
■ tenses, foe 30 Geo. 2. c. 24. 
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If a fine be levied by deceit ; or if one recover land by 
deceit, the fine, and the recoveiy, (hall be void. 3 Rep. 
77/ And if a man be attorney for another in a real aftion 
againft the demandant, and afterwards by covin between 
fuch attorney and the demandant, the attorney makes de¬ 
fault, by which the land is loft, the tenant who loft the 
land ihall have a writ of deceit againft the attorney. F. 
N. N. B. 96. 

In a pracipe qiicd reddat , if the (heriff return the tenant 
fummoned, where he was not fummoned, by which the 
defendant lofcth his land by default at the grand cape re¬ 
turned ; the tenant (hall have a writ of deceit againft him 
who recovered, aud againft the fherifF for fiis falfe re¬ 
turn ; and by that writ the tenant (hall be reftored unto his 
land again: And the flier iff (hall'be punifhed for his lalfity. 
ibid, 97. If a man bring a writ of deceit againft him 
that recovers in the firft aftion, and the fherifF return him 
fummoned# upon which for non-fummons in that a&ion 
on finding the fame the recovery is rcverfcd ; in this cafe 
the defendant (hall not have writ of deceit to recover the 
land again, if he were not fummoned : But he (hall have 
his remedy againft the fherift. Rol. Abr. 621. And 
where debt was brought, and the defendant pleaded in 
abatement, and the plea was over-ruled; the attornies 
on both iides by deceit between them, to the end the 
plaintiff might recover his debt, entered another judg¬ 
ment when it fhould have been a refpondeas cujier ; and 
it was held that the writ of deceit would not lie to rc- 
verfc the record, but only to recover damages. Ibid. 
622. 

If in a fait or a&ion, another perfon fhall come into 
court and pretend he is party to the iuit, and fo let judg¬ 
ment be had, or fome other damage done to the party 
himfclfj^or if I havecaufe to have an attion, and another 
brings it in my name, and lets judgment go againft me 
by nonfiut, or the like; I may have this writ of deceit 
againft him. F. N. B* 96. March 48. 

If any one forge a ftatute, (Ac. in my name* and fueth 
a capias thereupon, for whieh I am arrefted 5 1 fhall have 
a writ of deceit againft him that forged it, and againft him 
who fued forth the writ of capias, (Ac. Ibid. And if a 
perfon procure another to fue an a&ion againft me to trou¬ 
ble me, I Ihall have a writ of deceit. 

There are many frauds and deceits provided againft by 
ftatute, relating to artificers, bakers, brewers, vi&uallcrs, 
falfe weights and meafurcs, is r. which are liable to pe¬ 
nalties and punilhinent in proportion to the offence com¬ 
mitted. And wriL of deceit lies in various cafes, for not 
performing a bargain; or not felling good commodities, 

1 Inji. 357. See Action on the Cafe. A writ of 
ilifeeit lies to fer afide a fine and recovery in C. B. of lands 
in ant lent danefnc. Wilfi Rep. Par. 2. fo. 17. Rex v. 
Serjeant Mead (A al. See Black. Cm, 3 F. 165-6. 

2DcCMUat p. A town or tithing confifting (originally) 
of ten families of freeholders. Ten tithing comp9fed an 
hundred. The inftitution of decennaries (or frankpledges) 
is imputed to Alfred. In thefe decennaries the whole 
neighbourhood or tithing of freemen were mutually pledges 
for'each other's good Miaviour. Black. Com . 1 V. 114. 
4 V. 249. 

5Dcceiil 3£alcn, Is when a full jury doth not appear at 
a trial at bar; then a writ goes to the fherifF apponere 
deerm tales, (Ac. whereby a fupply is made of jurymen to 
proceed in tile trial. j 

JDccicfi tailtum, Is a writ that lies againft a juror, who 
hath taken money of either party for giving his verdift ; 
fo called, becaufc it is to recover ten times as much as he 
took: And every perfon that will may bring this writ 
and recover the fame, one half whereof fhall be to the 
profecutor, and the other to the King. This writ alfo 
lies againft mbraceors that procure fuch an inqueft ; who 
ihall be further punifhed by imprifonmtmt for a year. 
Beg. Orig. l88. F. N. B. 171. Slat . 38 Ed. 3. cap. 
13. But decks tantum doth not He againft the embraceor, 
if he embrace and take no money ; for he ought to take 
money, and alfo embrace. Vcr it lies againft the jurors , 
although they do not giv'c a v(gd£t, if they take money ; 
and io, 5 tis faid, if they give a true verditt, d^p tantum 
1 it’s, if they take money. Dyer 95. Aw Am.. Ji r . \ro. 


JDecfmatfOtl, (Decimatio) The punifhing every tenth 
Joldier by lot, was termed decimatio legionss : It Jikewife 
fign jfiet tithing, or paying a tenth part. There was a 
cimatiost during the time of the Ufstrper 1655. 

Wedmm, BrnmUt®, or 3 Do)(ii*r*» (Decennarii) 
Derived from the Fr. Dizoine, i. e. Decas, Ten, fignify 
in our ancient law, fuch as were wont to have the over¬ 
fight of the Friburghs, or views of frank-pledge, for the 
maintenance of the King’s peace; and the limits or com- 
pafs of their- jurifdiftion was called Decenna , becaufc it 
commonly confifted of ten houiholds; as every perfon 
bound for bimfclf and his neighbours to keep the peace, * 
was itiled Decennier. Brail. Jib ♦ 3. Trail* 2. cap. 15.. 
Thefe feemad to have large authority in the time of the 
Saxons, taking knowledge of caufes within their circuits* 
and redrafting wrings by way of judgment, and compel¬ 
ling men thereunto, as appears in the laws of King £d* 
ward the Confeffor, publifhed by Lombard, Numb. 32* 
But of late times decennier is not ufed for the chief man of 
a Dizcin, or Doscein ; but he that is fworn to the King’* 
peace, and by oath of loyalty to the Prince, is fettled in 
the fdcicty of a dozein. A dozein feemed to extend fo far 
as a leet extend*th; becaufc in lccts the oath of loyalty it 
adminiiired by the fteward, and taken tty all fuch as are 
twelve years old, and upwards, dwelling within the pre- 
cindt of the leet where they are fworn. F. N. B. 161. 
There are now no other dozein} but leets ; and there is a 
great diverfity between the ancient and thefe modern 
times, in this point of law did government. 2 Infi. 73. 
See Black. Com . 4 V. 249. 

SDi'Cirtrntiott, { Declaration Narrated J Is a (hewing m 
writing thucaufcof complaint of the plaintiff in an action 
againft the defendant, wherein the party is fuppofed to 
have received fome wrong. And this ought to be plain and 
certain, becaufc it impeachcth the defendant, and com¬ 
pels him to anfwer thereunto ; it mull fet forth the plain¬ 
tiff’s and defendant's names j the nature and caufe of the 
adtion# the manner thereof, (Ac. and the damage received; 

1 Inf. 17. A count or declaration ought to contain dr- 
monf ration, declaration^ and condufion: In demonftration, 
are included three things; £fytis queritur, centra quern , (A 
pro qua taufa ; in declarations , there ought to be comprifed* 
£>uomodo inter partes aQio accredit, quando (A qua die, anno 
(A loco, (A cui dabitur : And in the conciufion, (hould be 
averred and offered to prove the fiut and damage, (Ac. 
fuftained. Terms do Ley . See Co. Lit. 303, a. <sc. A 
declaration is an expedition of the writ, with the addition 
of time, circumllances, (Ac. and muft be true and cfcar, 
for the court is not to take things in it by implication : but 
it is not neceftary to fet forth matters of fatt, as in a bill 
in Chancery, becaufc they are to be tried by a jury. 
Wood's Infi. 582. The law requires four things in dtcla 
rations and pleadings, viz. 1. Truth, 2. Certainty, 3, 
Or der. 4 Congruity. In perfonal actions, the day, year,' 
and place ought to fie exprefted in the declaration 5 bur 
not in real adkms; And if in trefpafs the plaintiff de¬ 
clares, that it was committed fuch day, (Ac. and conti¬ 
nued drverfs diebus (A vicibus, without ihewing the days 
of the continuance of it, this is good: For that is to be 
proved in evidence, for the increafe of damages. Jtnk. 
Cent. 124. 

In adlion of. debt, upon a bond, the plaintiff in his 
declaration mok alledge a place where the bond was made* 
bccaulc the jury (hould come from that place; and if this 
be omitted, the declaration is ill. Dyer 15,39. 1 Neff. 

Abr. 619. In aftion of covex^at, no more of the deed 
need be mentioned in the declaAstion, than the covenant 
where the breach is afligned : And if a defendant pleads 
non of fa&um to a deed, he allows a covenant therein to 
be hroken, as laid in the declaration, and makes the 
declaration good, tho’ the breach be too generally aftigtted. 

2 Cro. 369. Ssd qu. But a defendant feidom relies on 
the pica of non efi falium only, tmlefs the deed is not in 
reality his, but, by leave of the court, pleads alfo fome 
other plea, or picas. In flandcr there (hould be no 
more inducement than is neceftary: The like is to be ob¬ 
served in actions upon general ftatutes, concluding contr* 
formam flatuti , (Ac. But iq declarations for words, the 
words (poke are to be laid expre/ly and pofitively; not 

with 
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with aft lac verba veUonfimilia, nor with a quorum tenor 
feqmtut , &c. Cro. Eliz. 645, S57. $ Mod. 72. And 

where the plaintiff declares on, and recues a ftatute, he 
muft recite it truly, and *tis erroneous to mifrecite it; 
though as to the fubftance of the declaration , the plaintiff 
might have omitted to recite it all. 1 Nelf 616. 

In a&ion on the cafe upon ajfumpfit, the plaintiff is to 
declare upon the whole promife made, and not on a 
part of it; or on trial he will be nonfuited. 1 Dan *. 
Air. 266, &c. It is good to lay large and fufficient da¬ 
mages in declarations : And damages (hall not be given for 
that which is not contained in the declaration , and only 
for what is materially alledgcd, 10 Rep. 115. }LiU. 
Abr. 381. If-one declare upon an obligation, with an 
bic in curia prolat*, he muft on oyer pray’d of it, (hew the 
obligation, or the declaration will not be good. And a 
plaintiff' declaring as executor or adminiftrator, ought to 
fet forth the probate of the wUl, and letters of adnumftra- 
tion granted, with a profert in curia ; or the declaration 
will be naught. 2 bill. Abr. 412. 

Where there are two counts in a declaration for things 
of the fame kind, and not averred to be different, it is 
not good3 for the defendant is twice charged for the 
fame thing: But on arreft of judgment m fuch a cafe, it 
was'adjudged good after verdict, and the court will not j 
intend them to be the fame, i Salk. 213. If a decla- 
ration is bad, and the defendant demurs, the plaintiff 
may, on application to a judge, or by motion in court, 
(but the molt ufual method is by fummons before a judge) 
obtain leave to amend on paying the colts of the demur¬ 
rer, be. But if the defendant do not take advantage 
of it, but pleads in tar, and the plaintiff proceeds to iffue 
thereon, if the right is found for the defendant, the plain¬ 
tiff is eftepp’d by the verdift from bringing a new adtion : 
And fo it is if he had demurred’ to the plea in bar. 1 
Mod. 20, 207. Where a declaration is defeaive, it is 
fometimes aided by the ftatutes of jeofails * CsV. but they 
help only matters of form, not matters of fubftance ; for 
uncertainty in a declaration , which is matter of fubftance,! 
is not aided by ftatute after verdift, as in cafe of trefpafs 
for taking fi(h, where their number or nature are not fet 

forth. 5^.35. . , 

The plaintiff hath two terms to exhibit his declaration 
againft the defendant, that term being reckoned one where¬ 
in the writ was returnable : And if no declaration comes 
.^in before the rifing of the court, the laft day of the fecond 
term, the defendant may fign a non. prof, whereupon he 
(hall have cofts. If the defendant appears in perfon, the 
plaintiff is to declare in three days after appearance in B . 
R. and in other courts, at the next court. As tb B. R. the 
plaintiff hath now two terms : and more time in taking a 
rule. The plaintiff’s attorney is to file his warrant the term 
wherein he declares, Stat. 4 Ann. c. 16. If one be in cuf- 
tody of themarllial of the court, any plaintiff may file a de- 
r/fl/irf/Wagainft him, and he is obliged to plead thereto; it is 
the fame when he is out upon bail, any other may declare 
againft him : For when a man is in cuftody of the law, 
be is bound to anfwcr every one’s fuit 3 and on lab. corp. 
a ftranger to the writ by which the prifoner is arrdted, 
may take notice of the pnfoncr when he is turned over to 
the marfhal, though at the fuit of another, and declare 
ajrainft him, without taking out procefs. 1 LiU. Abr. 413. 

By ftatute, when a defendant is taken or charged in 
cuftody, upon any writ out of the courts at Weftminfter, or 
imprifoned for want of fureties for appearance, the plain- 
tiff muft declare againft him before the end of the next 
term, and caufe a copy to be delivered to the prifoner or 
g aoler ; to which dMoratim the prifoner it to plead, or 
the plaintiff fha.ll have judgment. 4 6f 5 — ,4 te h 

si. But if the Julurctititbe not enter’d, or left in the 
office, before the end of the next term» and effilnit it 
made thereof, and filed, before the end of twenty dayt 
after, (St. the prifoner, on entering hit appearance fluM 
be difeharged by faferfidtu. If a perfon it m cuftody of 
the marfhal, fsV. and the plaintiff would charge him 
either with anaftion or execution, (if in term-time) he 
muft file a bill againft him, and deliver a Jtclsratim to 
the turn-key, Cfi, and he fcall lie in cuftody two terms, 
* {jff, but if in vacation, the plaintiff ia to go to the mar* 
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ihftl’s booklfafthe office, and make an entry quod defenden. 
remanent in cuftodia ad ft it am A. B. b>c. i Salk. 213. 
And in declarations againft prifoner!. by virtue of any pro¬ 
cefs out of Be Re it (hall be alleged in cuftody of what 
(heriC bailiff, bfc. fuch prifoner is at the time of the de~ 
claration delivered: which allegation (hall be as cffe&ual 
as if the prifoner was in cuftody of the marfhal. 4^5 
We & M. c. 21. 8 & 9 W. 3. f. zi. All declarations 
are to be filed; for ’tis filing that makes them autbentiek, 
as the foundation of die caufe depending; and before 
filed, they are not of record to warrant a judgment: and if 
the plain ti ft’s attorney cannot find the defendant’s attor¬ 
ney to deliver him the declaration , filing it in the office 
will be a good delivery ; but nodee thereof muft be given 
either to the defendant or his attorney, when they are to be 
found 3 and if the defendant do not plead, judgment (hall 
be had againft him. Pajch. 13 Car. B. R . 

On filing declarations , copies thereof are ferved on the 
defendants, or their attornies, bfc. And by an order of 
all the judges, anno 12 W. 3. the plaintiff's attorney is not 
obliged to deliver the defendant’s attorney the original 
declaration 3 but inftead of it, is to deliver a true copy of 
the declaration 5 upon delivery or tender whereof, the de¬ 
fendant’s attorney (hall pay for fuch copy after the rate of 
4 d. per iheet, t He. and if any perfon refufe to pay for the 
copy tendered, the faid copy is to be left in the office, 
with the clerk that keeps the files of declarations* and thcre- 
upoh the plaintiffs attorney giving rule to plead, may for 
want of a plea fign judgment; and before any plea (hall 
be received, the defendant’s attorney is to pay for the 
copy of the declaration. 1 Li 11 . 417. 

And by a late order, in every c.:ufe, where fpecial or 
common bail is filed, and notice given to the plaintiff 
a copy of the declaration (hall be deiivered to the attorney 
for the defendant, who (hall pay for it according to 
the ufual rate j but if the defendant’s attorney, or his. 
clerk in his abfence, refufes to pay for fuch copy; or if 
it happens the habitation of the attorney for the defendant, 
be unknown to the attorney for the plaintiff3 then it (hall 
be lawful to leave the copy with the officer of the court 
appointed for filing declarations, which (hall be good, 
giving notice, &c. Qrd. Cur. Trin. 2 Geo. 2. 

On the firft day of the following term after delivery of 
the declaration, the paper of rules is to be made up, wri¬ 
ting on the top the attorney’s name and the term, and un¬ 
der that the names of the plaintiff and defendant, as A. 

B. againft C. D. tffc. and the paper of rules muft be car¬ 
ried to the fecondary, who will give one peremptory rule 
to plead in eight days, &c. A plaintiff’s attorney, may 
amend his declaration in B. R. in matter of form, after 
the general iffue pleaded, before entry thereof, without 
paying coils, or giving imparlance : But if he amend in 
fubftance, he is to pay cofts, or give imparlance : And if 
he amend in fubftance, after a fpecial plea pleaded, though 
he would give imparlance, he muft pay cofts. 1 Lille 
Abr. 400. 

A miftake in a declaration , the plaintiff may amend in 

C. B . on notice before the effoin day, and the defendant 
dull have no advantage of it: Aifo before demurrer, or 
iffue joined, the plaintiff may amend, paying 13*. \d. 
cofts; and force the defendant to plead prefently, or give 
him a further imparlance without paying cofts: But after 
demurrer, or iffue joined, and when the pleadings are en¬ 
tered on the roll, the plaintiff cannot amend his declara¬ 
tion, but is to enter a difcontinuancc, and proceed de 
novo. Pra&if Attorn . Edit . up, 147. But the courts 
will often give leave to amend, on motion for that pur- 
pofe, plaintiff paying-fuch cofts as (hall be taxed by the 
proper officers. 

Oa a latitat in B. R» you may declare againft the de¬ 
fendant in as many a&ions as you think fit 3 but you muft 
have one original, for every a&ion in C. B. The decla¬ 
ration is grounded upon the writ in the Common Pleas, 
and bill If Middlejfx in the King’s Bench : And in C. B. 
it is ufual to declare in adlions on Quare chujum fregit , 
as is pra&iftdon a latitat%nB. R. % Vent. 259. One 
may not regularly declare in A. R- againft a perfon that 
is not in cuftodia Mortfcballi , or hath not filed bail; un- 
lefs he be a privileged perfon* 21 Cat. B. R* If a de- 
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DEG 

duration begins £>ueritur it Placito Tranfg. fro to quod, 
&e. it may be a declaration in cafe, or it will fervc for 
either trefpafs, or cafe. Cro. Car. 325. 

The plaintiff’s attorney is not obliged to fet his hand 
to his declaration ; for the defendant’s attorney muft re¬ 
ceive it without, if he knows him to be the attorney in 
the caufe. By ftatute, no man (hall be prejudiced by the 
ancient forms; fo that the matter of the adion be fully 
(hewn in the declaration , &c. which lhall be good, though 
the terms arc not perfedly proper. 35 Ed. 3. c. i$- 
Vide 27 El, c, 5. 16 & 17 Car. 2 . c. 8. 4 Ann . 

c. 16. * 

A decree in Chancery is of the like nature with a judg¬ 
ment at Common law. Chan. Ref . 234. 14 Car. %. 

Nanny v. Martin. 

JDtcrec. The judgment of a court of equity on any 
bill preferred, is fo called. 

By the laws of England a decree (notwithftanding any 
contempts thereof) (hall not bind the goods or moveables, 
but only charge the perfon. Chan . Ref. 193. 12 Car. 

2. Howard v. Sujjulk. 

A defendant lay in the Fleet for breach of a decree, the 
plaintiff ncvrrthelefs frefers a hill to iifioyer an eftate 5 
defendant demurred becaufe a double execution; yet over¬ 
ruled. Toth. 137, 138. cites Hill. 1630. Audley v. 
Harris . 

A fequeftration may be granted in the Exchequer, as it 
has always been pradifed in Chancery where a decree is for 
aferfonal duty, otherwife the jurifdidion of the court of 
equity would be to little purpnfe, if it had not authority 
fulHcicnt to (ee its decrees executed $ per three Barons; 
but the Lord Chief Baron doubted, becaufc the Lord 
Chief Baron Hale could never be prevailed upon to grant 
it, nor the Lord Montague, to whofe learning, he laid, 
he muft fubferibe; but by the opinion of the other 
three it was granted. 2 Freeto. Ref. 99* fl. 109. Trin. 
1687. in the Exchequer, Gnawer v. Fountaine. See 7 
Vin. Abr . 394, 402. 

Where there is a remedy at law for one thing in a bill, 
which is complicated with other matters which are proper 
in equity, in fuch cafe equity will determine the whole 
matter; per Lord Chancellor. 2 Freeen. Ref. 58. in fl. 
64. Trin . 1680. 

Where there is but one witnefs againft the defendant'* 
anfwer , the plaintiff can have no decree. Fern. R. 161. 
fl. 151. Pafch. 1683. Alamv. Jour don. 

Where no ordinary proofs upon the firft decree will 
fervc for the execution thereof, there muft be a new bill 
to pray execution of the firft decree by a fecond decree. 

2 Chan. Ref. 127, 128. 29 Car. 2. Lawrence v. Ber - 

trey. 

Verbal agreement, though fuhfequent to the decree, yet 
(hall not fiay the execution of it, but the remedy muft be 
by original bill. 2 Chen. Cafi* 8. Mich. 31 Car. 2. 
WakUn v. Walthall. # 

Whenever a decree is erttrei by conftnt , the merits after 
lhall never after be enquired into, unlefs there be an ob¬ 
jection, that the word ccnfent be (truck out of the order. 
MS. Tab. February 1702. Norcot v. Norcet. * 

On a new bill to carry a decree into execution , court may 
Vary and alter what is though 7 proper ; but on a rehear¬ 
ing, no further than the petition extends; but if the pe¬ 
tition be againft the decree in general, though par¬ 
ticular reatons are given, the whole is open 5 but 
otherwife it is, if the petition be only againft one or 
two particulars. Set. Cafes in Chan . in Lord King*/ time 
13, 14. Pafch. 1 i Geo. 1. Colchefer v. Cchbefter. 

The rule of court is, that on appeal the whole caufi is 
Open; but on a rehearing, only fo much as is petitioned 
againft; if all do hot petition, it is open only to the pe¬ 
titioners. Sel. Cafes in Chan, in Lord King’/ time 24. 
Trin. 11 Geo. l. Hayward Colley. 

Decree may be altered upon proper application the 
fame term it is fo pronounced, without a rehearing. MS. 
Tab. May 1725. Vaughan v. Blake. Ho original bill can 
be to vacate a decree fegned aji/inrolled. G. Equ. R. 185. * 
Hill. 12 Geo. Floyd v. Manjell. Matters, proper to he ex - 
cep ted to upon the mafter's report, (hall never be objected 
to a decree after the report confirmed. MS. Tab. April 
28,1726. Parker v. Stanley. All appeals from (he Rolls 
are to be made to the Lord Chancellor, and decreet made 
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at the Rolls muft be figned or approved of by the Chancellor to 
make them decrees of the court of Chancery . MS. Tab, March 
13, 1727. Morfi v. Dubois. 

A decree gained by fraud , may be fit afide by petition, 1* 
well as a judgment at law by motion; a fortiori stay fuch 
decree be fet afide by bill. 3 Wms'tRef . m. Pefib. 

I 1731. Seldon v. Fortefiuc Aland. If a decree be obtained 
and inrolled, fo that the caufe cannot be reheard, then 
there is no remedy but by bill of review , which snujl be ox 
error appearing on the face of the decree , or on matters fub- 
fiquent thereto, as a releafe, or a receipt difeovered fmce. 

3 Wms's Rep . 371, Trin . 1735. Taylor V. Sharp . # See 
Black. Com. 3 V. 451. 

2 DecretaU, (. Decretals* ) Are a volume or books of the 
Canon Law, fo called, containing the decrees of fun dry 
Popes} or a digeit of the canons of all the councils that 
pertained to one matter under one head. See Canon Law. 

IDcttirfar?, Signifies to bring into order. Men. Aug, 
Tom. 1. p. 243. 

3 Debbatia, Did bane. Sax. An adual homicide, or 
manflaughter. Leg. H. 1. (.85. 

IDet>(, Is a warranty in law ; as if it be faid in a deed 
or conveyance, Thai A. B, hath Gh>en, &to C. Dm 
it is a warranty 10 him and his heirs. Co. Lit. 304. 
Alfo dedi import* a power of giving any thing. Hob. iz, 

3 Dc meat ion riED&P, (Fcftum Dc^uaticnis) the feail of 
dedication of chunker, or rather the fedii-/&gy of the faint 
and patron of a church ;*which nas celebrated not only 
by the inhabitants of the place*, but by thole of all the 
neighbouring villages, who uiually came thither; and 
fuch ademblies were allowed as lawful: It was ufual for 
the people "to feaft and drink on thofe days ; and in many 
parts of England, they dill meet every year in villages for 
this purpofe, which days are culled Ftafts or Hakes. 

2 Dcd(itiU 0 ftoteftatem, Is a writ or cemmiffion given 
to one or more private per forts, for the fpccdipg fome aft 
appertaining to a judge* or fome court: And it is grant-- 
ed moil commonly upon fuggeftion, that the party who is 
to do fonsething before a judge, or in court, is fo w eak that 
he cannot travel; as where a perfon lives in the country, to 
take an anfwer in Chancery ; to examine witncfics in a 
caufe depending in that court; to levy a fine in the Com* 
most Pleas, &c. 

• JDeutottfi fEtotefatem be $ttt?suto faeftubo. As the 
words of writs do command the defendant to appear, fff t . 
anciently the judges would not fuller the parties 10 mak e^_ . 
attornics in any action or fuit, without the King’s wrL of 
Dedimus Poteftatem, to receive their attornics: But nour 
by (latutes, the plaintiff or defendant may make attorriie* 
in fuits without fuch writs. New Nat. Rr. 55, 56. See 
the 7 able to the 4/0 Edit, of the Suit. tit. Attornics. 

3 Dee&, (Fa&wn) Is an inftrument in parchnjent, 
or paper, but 1 hiefly in parchment, comprehending a 
cumrad or bargain between party and party ; or 
an agreement of the parties thereto, for the mat* 
ters therein contained; And it con lifts of three prin¬ 
cipal points, writing, fiahng, and delivery ; writing, to 
exprcfs the contents; fealing, to teftify the coufcnt of the 
I parties; and delivery, to make it binding and perfect, 
Terms de Ley . Some have enumerated ten things as n<N 
ceffarily incident to a deed. (1) Writing. (2) In parch¬ 
ment (vellum) or paper. (3) A perfon able to contra#, 

(4) Byafufficient name. (5) A perfon able to be con- 
traded with. (6) By a fuihcient name. (7) A thing to 
be contracted for. (8) Apt wprds required by law. {9} 
Sealing. And (10) Delivery. Co Lift. $$.b. 

The word firiptum or writing doth not import a dsedv 
for a contra# may be in writing, sftid not by deed, and 
if fo, it is but a parol agreement: But a deed may be ef¬ 
fectual, although it does not mention, in the beginning, 
by or to whom it is made. 1 Ld. Raym. 28, 

1. As to the writing of a dud. Ail the matter and form 
thereof muft be written before the fealing and delivery of 
it; for if a man feals and deliver? an empty piece of 
parchment or paper, although he therewithal gives com¬ 
mandment that an obligation or other matter (hall be 
written in it, which is done accordingly, yet this will not 
make it a good deed. Co. List. 171, Perk. S. 118,119. 

See Moor 28. Httlsy 236,7. 

A deed may be written in any hand, as in text, court 
or Roman hand; or in any language, as in Latin or 

French, 
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# French, and is as good as *deed written in Englijk and in 
a fccratary hand, z Co. 3. 

If there be any alteration rafure, or interlining made 
in any part of the deed before the delivery of it, this will 
not hurt the deed* 

But in fuch cafes it is policy to make a memorandum 
of it upon the back of the deed, and to give the witnciles 
notice of it, (this is now ufuallydone in the attestation of 

the deed thus: Sealed and delivered, the word -- being 

fir ft interlined, &c.) For otherwife, if it be in any place 
materia], as in the name of the grantor, grantee, in the 
limiting of the eftate, or the like, and it cannot be proved 
to be done before the fealing and delivery of it, efpecially 
if it be a deed poll, it is very fufpicious. Co. Liu* 37, 
22 C. Perk'S. 125, 126, 127, 123 , 155. 

ft may be written either in a piece of loofe paper or 
parchment, or in a paper or parchment fewedin a book*, 
Bro. Oblig. 67. Co. Lift. 137, 139. But the paper or 
parchment muft in moll cafes be ftamped.. 

As to the parses contracting. 

It is to be obferved. That fome perfons are difabled by 
Common law, and fane by liatutc ; fome are abfolute, 
and fome are Jecundum quid only ; as in cafe of infants, 
feme coverts, ideots, perfons non compos mentis , aliens, 
tenants in tail, eccleuaftical perfons, and others, fome 
of which may not make any deeds, or eftates by them at 
2^11; others but fo and fo limited 2nd qualified. Stat. 32 
Hen. 8. cap . 28. 

Durabilities to make deeds, &c. are chiefly amongft 
perfons of none-fane memory, infants, aliens, women 
who have hufbands, men who have wives, tyc, per- 
ions born deaf and dumb, perfons attaint of trea¬ 
son or felony, or in a premunire, clerk convid, tenant in 
tail, ecclefiaftical perfons, as bilhops, parfons, and the 
like, with rcipeft to lands, <$c. they hold as fuch, 
joint-tenants, tenants in common, coparceners, difleifort, 
difleiflees, &c. 

And this in fome of them is in part, and temporal only, 
but in others of them, it is abfolute, univerfal, and per¬ 
petual. 

He who has but an eft&te-tail in land, can only make a 
leaf? of it for his own life by deed, or fuch a leafe as is 
within the fiat. 32 Hen* 8. c. 28. 

Eccjefiaitical perfons cannot make a leafe of their eede- 
flaitical lands for longer than their own lives, or fuch a 
foafo as is warrantable hy the ftatutc of 13 Elios, cap . to. 
and x Jae. 1. cap. 3. and others, 

* And he who has only an eftate for his own or another's 
life, or a leafe for years of land, may give, grant or 
charge it at his pleafure for fo long as his eftate lufts; 
and it will be good to all purpofes, and againft all per- 
fons for that time. 

And a man who has an eftate in land to him and 
his wife, and his heirs, may make what eftate he will of 
it, and thus will he good againft all but his wife, and 
that for her life only. 7 Co. 12. Co. Litt. 42. Perk. 
/ 182. 

• 1 

As to the naming and defeription of the parties and 
perfons in deeds: • 

The names of the parties to deeds ferve only to dif- 
tinguifti perfons, and to make the perfon intended cer¬ 
tain j and therefore it is fafe to deferibe the perfon in¬ 
tended by his true and proper jigmes of haptifm and fur- 
name ; and if it be a corporation, by the true name where¬ 
by it was made; yet miftakes iu this, uniefi they be very 
groft, will npt hurt, m§il ftfdt error nomimt earn de cor - 
Pore conftat, Bulft.. 21, aa. 2 $ulft. 302, 303. Co., 
LUt. 3. Perk. f. 3$. 

* Bpt if the name pf baptifm or furname be miftaken, 
2$ John for Thomas, or Adderlty for Adderby, this is dan¬ 
gerous. Moor 407, 897, And fee 2 Butft. 70. Perk* 

/. 39. 

Til alio prudent to add the addition of each party, as 
to the place of rtfidmt* with his or her degree, proftjfton, 

or mjfity* 

There are many deicriptions of grantors and grantees; 
2» (t) Proper names of baptifm and fomames, and the 
ngmes of corporations, or bodies politick or corporate. 
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r*r office, and the like. And theie 

(of both lorts)- will admit a defeription made good by re¬ 
putation. And fo land will pais to one, by the name of 
a fon, who is, a baftard; fo to one by the name of a wife, 
who is not a wife, if they be reputed or known by tha t 
name. Hob. 32. 

There muft be fuch a perfon in tjft at the time of the 
deed made as is named, and he muft be able to give, 
and capable to receive that which is given or granted 
by the deed. Plowd. 345, Co. Lit . a, 3. Perk. 43, 52. 

And therefore if an annuity be granted to the right 
heirs of J,.S. he being then living, this is void; for 
there is none fuch, nor can be whilft he lives. Perk. /. 
5 *- 

So primogenit. proli of A . and B. and they have no 
ifluc yet born. Cro. Car. 22. 

If a man gets another name by common eftcem than his 
right name, and he is known by his other name, his deed 
made by this other name may be good. 6 Co. 36. Co. 
Litt . 3. . Perk.f. 41. 

The miftake is lefs dangerous where any other part of 
the deed, or fome other addition, lhall make the perfon 
intended certain. 6 Co. 36. Co. Litt . 3. Perk.f. 40. 

With refpcSl to the capacity of the perfon to be contrasted 
with : 

All perfons male or female, ecclcfiaftical or temporal, 
and all bodies natural or politick, are capable to take by 
grant, or to be contra&ed with, unlefs difabled by their 
being non compos mentis , (sfc. as before, as to the dilabili- 
ties to grant, £sV. 

The King, for the greatnefs of his perfon, is difabled 
to take by deed in pais; and therefore if a feoffment bp 
made to him there, and livery of feisin be made upon it, 
this will be void; but he is to tako by matte*, of record, 
which is of a higher nature than a deed. Fitx. Fait and 
Feoffment 21. 

Leafes made to him by colleges, deans and chapters, 
or any other having a fpirituai or eccieii-ftkal livitfg, 
againft the ftatute 13 EUx. c. 10. are retrained by We 
fame a&, as well as lcafcs made to common perfons. 5 
Co. 14. 

If a leafe is made to hufband and wife for their lives, 
the remainder to the heirs of the .urvivor; this is a good 
remainder notwithftanding the uncertainty. Godb. Cafe , 
167. 

It a leafe be made to the hufband, habendum to the wife, 
the habendum to her is void, for the is a Granger to the 
premiiies of the deed. 3 Leon. 32, 33, 34. 

Concerning the name of the grantee: 

It is to be remarked. That grantees, C5V. muft not only 
be perfons in being, and capable to take by grant, isY. 
by the name in the dtud meuJ-med, but they muft alfo 
befufficiently named and ddcribed one way or other, and 
he hixnfelf, and not a ftranger, muft take by the deed; 
and fome that cannot grant or give, yet may take or re¬ 
ceive. And a grant made to two, three, or twenty fuch 
perfons, is good Co. Litt. 2, 3. Perk. f. 43. 

If a grant be in all other rcfpe&s well made, except 
the omiflion of the name of the grantee, if it does not 
exprefs who fhall take by it, it is void. 

There are divers forts of names and nominations of 
perfons, or bodies politick corporate, that may take, 
whereof there are divers forts; as fit ft, the proper names 
or furnames, wherein notwithftanding there may be am¬ 
biguity of a gift or grant to mv fon John, (having two 
of that name^) perhaps it may be made good by an aver¬ 
ment which John is meant. 

There are alfo other names or descriptions, as by fome 
dignity, office, dr the like; is the Earl of Hertford, Lord 
Treasurer, and m like: And this will admit of a de¬ 
feription made good ’-by reputation, though not by truth ; 
as land will pa&even by conveyance to one by the name 
of fon who is a baftard, by the name of wife who is not 
fuch, if he or foe be fo i*eptim*ar known by that name. 
27 £ 4 ur. 3. 85. ;'BidJ. 

But the lafcwa^ tn the cafes of common perfons is, to 
name the parties grantor or grantee, &V. by their names 
of baptifm tndfuinaihe, &Y. Co. Litt . 3. 

For 
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For whtere the grant intends deferibe th\e perfon of 
the grantee by his proper name, and omits or miftakes his 
CJmftian name or furname ; commonly the deed is void, 
unlcfs there be fome fpecial matter to help it. 

And yet if the grant docs not intend to deferibe* the 
grantee by his known name, but by fome other matter, 
there it may be good, by a defeription of the per .on, 
without either name of baptifm or furname. Co. Lift. 3. 

A bifhop by the nairie of Bifhop of London , may take 
without any other name. Co. Liu. 3. Butfi. 21. 

As to the thing to be contract'd for : 

All corporeal and immoveable things, fuch as are faid to 
lie in livery , as honours, ijlcs , villages , manors, mefiitages, 
cottages, lands, meadows, pafiurcs, woods, advovjjons, 
moors, marjbes, furzes, heaths, mines, quarries, and the 
like; and fome incorporeal things that are incident and 
appendant to them, arc grantable from any man to ano¬ 
ther man in fce-fimple, fee-tail, for life or years at firft, 
and tranfmifliblc and aflignable afterwards by the grantee 
thereof in infinitum at pleafure. Co. Litt. 20. 

A grant may be of a moiety, third, fourth, or fifth, 
or other certain part of a manor, or of land, by the name 
of a third, fourth, fifth, or other certain part, and good. 
Co. Litt . 190. 

So of a third or fourth part of tithes, and the like. 
Dyer 84. 

And all incorporeal things, fuch as arc faid to lie in grant, 
as rents and fervices ; and of thefe not only fuch as are re- 
ferved upon any cilate made of land, but fuch as are 
granted out of land, feigniories, commons, vicarages, 
advowfons in grofs, eftovers, dignities, ways, waters, 
fifhfngs, franchifcs, ferries, Ieeta, waifs, eftrays, and 
fome offices. All thefe and the like things are grantable 
by one to another in fee-limple, fee-tail, for life or for 
years at firft, and de novo, but they are grantable and 
aflignable over in infinitum. But thefe things may not be 
granted otherwife than by deed. Co. Litt. 144. Fitz. 
Grant, 145. Perk, f, 87, 91, 103. Bro. Grant, 3. 

3 H. 6. 20. 9 II. 6.12. 

And if a man has a rent referved on a particular eftate, 
he may grant over parcel of it. 

And of whatfoever a fine may be levied, a grant by 
deed of the fame thing may be made. 

A grant of an acre of land covered with water, is good. 
Co. Litt. 4. 

Rents and fervices referved upon any eftate, and rents 
granted out of land (it is faid) are grantable over in infi¬ 
nitum ; but one may not ^rant rent out of a rent, nor may 
one grant over a rent which he has till he has feifin of it. 
Perk. f. 88, 89. Bro. Grant, 171. 

With regatd to the words requijite in a deed : 

They depend upon the eftate intended to be conveyed. 
If a man would purchase lands or tenements in fee-Jimple 
it behoves him to have thefe words in his purchafe, To 
have and to hold to hrn and to his heirs', for thefe words, 
his heirs, (only) make. the eftate of inheritance, in all 
feoffments and grants. But this is to be underftood of 
natural bodies: For if Iands.be given to a foie body poli¬ 
tick or corporate, (as to a bifhop, parfon, vicar, matter 
of an hofpital, tec.) there to give him an eftate of inhe¬ 
ritance in his politick or corporate capacity, he muft ufe 
thefe words, To have and'to hold to ham and his fuc- 
ccffors. Co. L. 8. &r. 

If an eftate-/*;/ is intended to be created, the words 
muft be, To have and to hold to him and to the heirs of 
his body. See title Fee. 

The neceffity of the word heirs or fuccejfors, as the cafe 
requires, is therefore abfolutely neceflaiy in conveyances 
of eftates of inheritance; for if a man purchafes lands by 
thefe words, To have and to hold to him for ever ; or by 
thefe words. To have and to bold to him and his ajfigns for 
ever : In thefe two cafes he has but an eftate for term of 
life. See Co. Litt. 8. b. 13 c. 

As to fealing and delivery’: 

A deed fealed and delivered, ’tis faid may be good with¬ 
out figmng; for the feal is the eflential part af the deed : 
But f us ufusil to have deeds figned; and there muft be 
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witnefles to the fealing and delivery, who are to iitdorfe 
or under-write their names thereon. 1 Infi. 7. to Pep* 
93. The figning is of great ufe, for the lubfcribing wit- 
nefi’es to the deed may be dead, when proving their death, 
and the hand-writing of the party executing the deed, will 
be fufficient to eftablifh the fame. If a writing is not 
fealed, it cannot be jx deed; And if the print of the feal 
be utterly defaced, the deedU inefficient, l’o that it cannot 
be pleaded; but it may be given in evidence. 3 lnfi . 
169. 5 Rep . 23. If any deed be read falfe to an illiterate 

perfon, though he fign, feal, and deliver it, it fhall not 
be his dud, to bind lam : Though if he does not require 
the deed to be read, and/eal and deliver it, he is bound 
by the fame. 2 Rep. 3. 2 Rol. Air. 28, And if he 

that is to feal the deed, caufe a ltranger covinouily to read 
it falfe, to make the fame void; this will not hurt the deed. 

1 2 Rep. 90. Hob. 96. If another perfon feal my deed, 
and I take it after fealed and deliver it as my deed; it is 
held to be good. Perk. SeC. 130. See Co. Litt. 171. 

If two make a deed, and one of them feals it at one time, 
and the other at another time; this is as good as if they 
fealed it together. Lane 32. 

If a deed concludes with the fa words, In witnefs where¬ 
of I have hereunto Jet my hand; and the party writes his 
name, and puts his feal; this is a good deed, although no 
mention be made of putting his feal to it. He thy 7 5. 

If 1 have fealed my deed, and after I deliver to him to 
whom it is made, or tcP fome other by his appointment, 
and fay nothing, this is a good delivery. 

So if 1 take the deed in my hand, and ufe theft, or the 
like words, here take him, or tins willferve ; or I deliver 
tins as my deed, oil deliver him you ; thde me deliveries. 

So if 1 make a deed of land to another, and being upon 
the land, I deliver the deed to him in the name of feifin of 
the land ; this is a good delivery. 

So if the deed be fealed, or lying in a window, or on a 
table, and 1 ufe thefe, or the like words, There bet's, take 
it as my deed: this is a good delivery, and perfe&s the 
deed ; for as a deed may be delivered by words without 
alts, fo may it alio be delivered by ads without words. 9 
Co. 137, Dyer 167, 192. Co. £*//. 36, 49. 35 Aff. pi. 6. 

Regularly there may not be two deliveries of a deed, for 
where the firft doth take cffedl, the fccond is void: Unltfs 
it be where the deed is delivered to a ftranger as an eferow; 
or when a deed, good at firft, becomes void afterwards by 
the breach of the feal; or a feme covert feals a deed, and 
after being foie delivers it again, fcfr. Perk. SeC. 154. 
Co. Litt. 48. 5 Rep. 119. The delivery of any deed may 

be alledged at any time after the date j but not before. 
Dyer 315. A deed may be good without all the orderly 
and formal parts ; but without delivery by the party him- 
fclf, or his attorney lawfully auchorifcd, to the party to 
whom made, or fome other to his ufe, it is no deed: And 
the delivery may be either abfolutc or on condition. 1 
Infi. 35. 2 Rep. 5. If a deed fealed, lieth on the tabic, 

and the grantor faith to the grantee, Take that as my steed, 
or this will ferve, Gfc. it is a good delivery: But if it be 
thus left when fealed, and the party to whom made takes 
it up, »his is no delivery, without fome words. Though 
where parties have come for that purpofe, and done every 
thing butdelivery ; it has been adjudged a good delivery 
in law. Cro. Eliz. 7. 1 Leon. 140. Of deeds there are 

two forts, deeds indented, and deeds poll ; which names 
principally arifefrom the form of them, the one being cut 
in and out at top, dentwife? and the other plain: that it 
fluved clofe, from whence 4 !! takes the name of deed poll. 
See Black . Com. 2 V. 296. A deed indented is defined to be 
2 deed confiding of two parts, or ftiore, for there are deeds 
tripartite, quadripartite, fait partite, k£c, in which it is 
exprefled, that the parties have to every part thereof in¬ 
terchangeably fet their fevera) feals ; and for that it con¬ 
tains more parts than one, each part is indented, or 
cut one of them into the other, that thereby it may 
appear they belong to one bofinefs or contract. Weft. 
Symb. SeC. 47. A deed poll is (aid to be a deed 
certifying that only one of the parties to the agree¬ 
ment hath put his feal to the fame, where fiich party 
is the principal or only perfon, whofe coufent or a& is 
neceflTary to the deed: And it is therefore a plain deed, 
without indenting, apd is ufed when the vendor, for 

example, 
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example, only feals, and there is no need of the vendee** 
fealing a counterpart, bee a Life the nature of the contrail is 
fuch, as it requires no covenant from the vendee, 

Co. Litt. $ 5. 

The feveral parts of deeds by indenture, are belonging to 
the feoffor, grantor, or feflbr, who have one; the feoffee, 
grantee, or lelfee, who have another; and fome other 
perfons. as truftecs, a third, l£c. and the deed-poll which 
is (ingle, and of but one part, is delivered to the feoffee, or j 
grantee, bV. All the parts of a deed indented in judg¬ 
ment of law, make but one intirc deed; but every part is 
of' #s great force as all the parts together, and they arc 
efteemed the mutual a£ls of cither party, who may be bound 
by either part of the fame, and the words of the indenture 
are the words of either party, &c. But a deed poll is the 
folc deed of him that makes it, and the words thereof fhall 
be faid to be his words, and bind him only. Plowd. 134, 
421. Lit. fell. 370. And there are other divifion* of 
deeds; fome are abfolute, and fome conditional; fome in- 
rolled , and others not inrollcd ; fome concerning the realty, 
fome the perfonalty, bV. and fome have in them matter 
of gift or grant; and others matter of difebargt . 

There are feverfl kinds of deeds, by which lands pafs 
from one man to another; as of bargain and fait, feoff¬ 
ment, leafe and releafe, indentures to lead the ufes of fines 
and recoveries, fettlements, leafes, ajfignmtnts, exchanges, 
mortgages, bY.' And deeds have feveral formal parts,' 
viz. The premiffes, habendum*reddendum, condition, co¬ 
venants, warranty, date, fealing. See. The premiffes fet 
forth the proper names of the parties, with their addi¬ 
tions of place and quality; and comprehend the cer¬ 
tainty of the lands and tenements to be conveyed, with 
the confederation of the deed, as money, natural love, c c. 
the premiffes alfo contain the exceptions, if there be any, out 
of the land granted; as of timber, mines, (*fr. and in 
many deeds there may bean occaflon of a recital of former 
deeds in the premises, particularly in alignments of leafes, 
mortgages, &c. The habendum names the certainty of 
the ettate granted, for what time the grantee is to have it, 
and to what ufe : and it fometimes qualifies the eftate, ih 
that the general implication of it, which by conftrudioti of 
law paflcs in the premiffes, by the habendum may be con¬ 
trolled ; but not if the eflatc is expreffed in the premiffes. 
Likcwifc an habendum may explain the premiffes, to pre¬ 
vent wrong; and fometimes the premiffes are thereby en¬ 
larged. A freehold cannot be granted by deed with ha¬ 
bendum at a day to come ; and a deed or leafe; habendum 
from henceforth, includes the day on which it was dated : 
but habendum a die datus excludes it. L The reddendum is 
that ciaufe in the deed which referveth fome new thing to 
the grantor; as rent, fuit, fervice, iSc. and is ufually 
made by the words yielding, paying, doing, &c. A leffor 
cannot referve to any but himfelf, his heirs and executors, 
bV. nor can lie referve to himfelf parcel of the annual 
profits, fuch as the herbage of the land; for that would 
be repugnant to the grant, it being a part thereof. 

Conditions and covenants in deeds are for the holding or 
not holding of the eftate granted, on performance of fome 
a&: and a condition relating to a real eftate, is a qua¬ 
lity annexed by him that hath the eftate, intereft or right 
in the fame, whereby the eftate granted may Jpe defeated, 
enlarged, or created, upon an uncertain event. Condi¬ 
tions are expreffed by thefe words, viz . upon Condition, 
Provided, So that, £2fc. and Provided always, and it is 
covenanted, is a condition, by force of the provifo, and a 
covenant, by virtue of thcVdior words; though fome- 
times a provifo fhall amount to a covenant, and loftietimes 
He taken for a limitation, exception, reformation , explanation, 
fcfr. 

The warranty in deeds is to fecure the eftate to the 
grantee and his heirs, fcfr. and is a covenant real, annexed 
to the land granted, by which the grantor and his heirs are 
bound to warrant the fame to the grantee and his heirs, 
and that they fhall quietly hold and enjoy it; or upon 
voucher, the grantor fhall yield other lands, to the 
value of what fhall be evicted. Where a feoffor grants 
away all his eftate in the land, and is not bound to war¬ 
rant the title, but "tile feoffee is to defend it at his peril; 
the feoffee fhall have all the deeds, as incidents to the 
laud, although not granted in exprefs words; but where 


the feoffor warrants the land, it is otherwife; the feoffor 
fhall have them to defend the title; and the feoffee mull 
trull to his warranty, and have only fuch deeds as con¬ 
cern the poffeffion, bY. 

In wit nefs whereof, b 7 . afeertains the date of the deed ; 
and is as Well part of it, as what is written before. 1 Injf. 
6, 47, 201, 36c. Plowd. 152. Pf / ood*s htfi. 224, 22$, 
&V. 1 Nelf. Air. 624, &c. Deeds of bargain and fall? 

are to be inrolltd, by St at. 27 Hen. 8. c. 16. A copy of 
a bargain and fale inroJJed fhall be as fufficicnt as the 011- 
ginal deed, by S/at. 10 Ann. c. 18. Jed. 3. But eflates 
in fee are now£eneraIJy granted and conveyed by indentures 
of leafe and releafe. And all deeds are to be regifiered in 
the counties of York and Middlejcx. Slat . 2 Is 3 Ann . 
e. 4. 5 Ann. c. 18. 6 Ann. c. 33. 7 Ann. c. 20. 

8 Geo. 2. c. 6. 25 Geo. 2. c. 4. And it is much to be 

wifhed that regiflers were universally eftablifhcd through¬ 
out the kingdom. * 

In deeds, the confideration is a principal thing to give 
them effeft: and the foundation of deeds ought, always to 
be honeft. That a deed was executed upon a corrupt 
agreement dehors, the deed may be averred in pleading. 
See the cafe of Collins and Blantern, a new and very pecu¬ 
liar cafe. Wilf. Rep. par. 2. fo. 341, b*r. The plea 
was fettled both by Mr. Serjeant Hewit (now Lord Lyfford, 
Chancellor of Ireland J and Mr. Serjeant Glyn. Falfe 
Latin, or falfe Englijh, will not make a deed void: but 
rajure or interlineation in a material part, will render the 
fame void; unlefs fome memorandum be ma ;e thereof on the 
back of the deed, teftifying its being clone before fealing. 

I Rol.*Rep. 40. If words arc blotted out in a deed, by a 
grantee or leffee himfelf, although it be not in a place 
material, it will make the deed void. Dyer 261. ^This 
mull mean after execution. It has been adjudged, where 
an eftate cannot have its cffence without a deed, there 
if the deed is rated in any mater?,d part, after the de¬ 
livery, it makes the eftate void: but if the eftate may 
have offence without a deed, then notwithstanding it is 
created by deed, and that deed h rafed, it fhall not dc- 
ftroy the eftate, but the deed. 1 Nelf Abr. 625. When 
a cnofe in a&icn is created by deed, the definition of 
fuch deed is the dcftru&ion of the duty itfelf; as in cafe 
of a bond, bill, bV. though it is net fo, where an eftate or 
intereft is created by a deed. 3 Salk. 120. 

If a deed be fupprelfed, on proof made that it came to 
the party’s hands, and of its contents, the perfon injured, 
will have the fame benefit to hold the eftate, as if the 
deed could be produced. 2 Pern. Rep. 280. A prrfon 
committed for burning a deed, fee 2 Pern. 561. Ahr , 
Caf. Eq. 169. An indorlement on a deed, at the time of 
the fealing and delivery, is a part of the fame: but if 
an indorsement be after the delivery, it is a new deed. 
Mod. Caf. 237. Deeds, if fraudulently made ; when got 
by .corrupt agreement, as on ufurious contrail ; and when 
made by force or durefs, are void: fb they are for 
uncertainty, and by reafon of infancy, coverture, or other 
disability in the makers, &c. 2 Rol. Abr. 28. 1 Injf. 

253. 11 Rep . 27. A deed may be good in pare, and 

void in part; or good again ft one perlon, and void as to 
another: if all the parts of a deed made by law ftatid to¬ 
gether, no one part fhall make the whole void. And if 
a deed by any confirutlion of law can be conllrued to have 
legal operation, the law will not make it utterly void, 
though it may not operate according to the purport of the 
deed: alfo the law will tranfpofe add marthal claufes in 
deeds, to come at their true meaning; but not to confound 
them. Where the words of a deed may have a double 
intendment, one Handing with law, and the other contrary 
to it; the intendment that ftandeth with law (hall be 
taken. 1 Lill. Abr> 421, 1 left. 42, 217. I Sbep.Abr; 

540. 

There are four grounds For the expofition of deeds. 1. That 
they ma&be beneficial to the taker. 2. That where the 
words may be employed to fome intent, they (hall never be 
void. 3. That the words be conllrued according to the 
intention Kit the parties, ancKuar otherwife; and the intent 
of the parties ftiwl take effect, if it may poffibly Hand with 
law. 4- That they are to be confonant to the rules of 
the law. Amf deeds fhall have a seafonable expofition, 
without Injury again ft the grantor, to the greateft advan- 

Zzz tage 
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tftge of the grantee. They are to be expounded upon the | dear; and if no diftrefs can be had, the offenders ih&ll be 
whole, and if the fecond part contradiAs the fir ft, fuch | imprifon’d a year, and fet on the pillory, isfc. 
fecond part /hall be void; but if the latter part expounds Pulling down pales or walls of parks, &c. where deer 
or explains the former, which it may do, both of them are inclofed, by this a t\ is puniihed with three months 
Ihall Hand. Plowed. 160. Raym. 142. 6 Rep. 36. 1 imprifonment: and the offences are determinable by 

Inft. 313. 1 Rel. Rep. 375. The firft deed of a pcrfon, juftices of peace of the county where committed. Alfo 

and laft ovi//, ftand in force. In deeds indented, all by 5 Geo. 1. e. 15. 28. Perfons guilty of deer-ftealing 

parties areeftopped, or concluded, to fay any thing againft may be indi&ed before a judge of gaol delivery, and in 
what is contained in the deed. 1 Inft. 45. And where that cafe be tranfported to the plantations for feven 
a deed is by indenture between parties, none can have an years: and perfpns otherwife convicted before they are 
a&ion upon that deed, but he who is a party to it j but difeharged, are to enter into bond of 50/. Penalty, to 
where ’tis a deed poll, one may covenant with another theperion injured for future good behaviour; keepers of 
who is not a party to it, to do certain a#$, for the non- parks, killing deer without confent of the owners, incur 
performance whereof he may bring an attion. 2 lev. a forfeiture of 50 /. and others pulling down walls and 
74, Where a man juftifies title under a deed, he is to fences of parks, are liable to the penalties inflifted by 
produce the deed : if a deed is alledged in pleading, it 3 4 W. & M. c. 10. for killing of deer, 

muft be Ihewed to the court, that the court may judge of Thus flood our laws till the great infolcnces of the 
the validity of it, and whether there are fufficient words Waltham Blacks made a further provifiqn neceffary, when 
to make a good contra#; and when it is lliewn to the by Stat. 9 Geo. 1. c.22. it was ena&ed, That if any perfons 
court, the deed ihall remain in court all the term, in the armed with fwords, fire-arms, or other weapons, and 
hands of the cuftos brevium ; but at the end of the term, having their faces blacked, or being otherwife difguifed, 
it Ihall be delivered to the party. If the deed is de- Ihall appear in any foreft, park, t$c. and unlawfully hunt 
nied, it muft remain in court till the plea is determined, or kill any deer; rob any warren, isle. or fliall fet fire to 
10 Rep. 88. Wood 23^. A deed fet forth with a prefert any houfe, or Ihooc It any perfon in aMwelling-houfe, or 
hie in curia, remains in court in judgment of law all that other place; or fend any letter without a name iubferibed, 
term ; and any perfon may, during that term, have benefit or with a fictitious name, demanding money of any per* 
by it, though he hath it not ready to ftiew : the adverfe fon, isle. they Ihall be guilty of felony without benefit of 
party may take any advantage by the deed that it will af- clergy : and 50/. reward is given for the apprehenfion 
ford him. 5 Rep. 74. 1 Nelf. 625. But now the deed of the offenders. This flaitutc is continued for five years, 

is not actually brought into court, but generally remaips by 12 Geo. 1. cap. 30. and made perpetual by 31 Geo. 2. 
in the hands of the party’s attorney, who gives oyer and c. 42. 

copy of it to the attorney of the other party, if demanded. l’er/ons convifted a fecond time of hunting, or taking 
Deeds fealed and delivered cannot be pleaded, isle. if not away deer in uninclofed forefts, isle. or coming armed 
ftamjJed according to law. 5 fcf 6 W. & M. cap. 21. with an intent to hunt or take them, who fliall beat or 
Every deed that is pleaded, Ihall be intended to be a deed wound any keeper, (SV. Ihall be tranfported for feven 
poll; except it be alledged to be indented: and if it years. 10 Geo. 2. c. 32. Before the charta de forejla, 
begins, This indenture made , &c. though it be not in- 9 H. 3. to hunt the King’s deer, in any forefl or park 
dented, it may be a good deed poll. 5 Rep. 20. The was felony; but that charter ordained, chat none fliould 
indenting is now confidered as only matter of form, and lofe either life or member for killing the King’s deer, 
many deeds are called indentures, beginning with the zRol.Rep. 120. And the hunting in any forefl, 
words. This indenture, though not actually indented, with vifors or painted faces in the day-time, or in the 
Befides, there are articles of various kinds which do not night, with or without fuch vifors, if the party conceal the 
begin with thefe words, and yet are called deeds or arti- fame, it is felony by S/at. 1 H. 7. c. 7. So that wc may 
cles of agreement, and that is good in law. A deed obferve there is fome agreeement between our antient 
poll commonly begins thus: To all people to whom thefe laws and modern ftatutes. A perfon was convicted on the 
pre/ents Jhallsome, isle. Or, Know all Men by thefe pre - ftatute of deer-ftealing, and it appearing by the con- 
fents, Isle. Sec Accomplijhed Conveyancer, Vol. I. edit. 2. viCtion, that the deer were not in a park inclofed, isle. 

IDecM, floating of. At Common law, bonds, bills, upon motion in B. R. the conviftion was quaflied. Mich* 
and notes, which concern mere chofet in a£lhn, were held 9 W. 3. Mod. Juft. 161. A conviction of deer-ftealing 
not to be fuch goods whereof larceny might be committed: may be removed by certiorari into B. R. but the party 
but by Sat . 2 Geo. z. c. 2$. they are put upon the fame doing it is to give bond in the penalty of 60/. to the juf- 
footing, with refpe# to larcenies, as the money they were tice of peace before whom conviClcd, to profecute fuch 
meant to fecurc. Black. Com. 4 y. 234. certiorari, and pay the forfeiture due by the conviction, 

2 Dcfiliftct 0 , (from the Sax. dema, a judge or umpire) or render his perfon in a month after the conviClion con- 
Are a kind of judges in the fie of Man, who without pro- firmed, isle. 5 Geo. 1. a 15. e. 28. See Game, 
ccfs, or any charge to the parties decide all controverfle^ in IDc C/fcnDO tyUfttUlU be CelOIUQ, Is a writ that lies 
that ifland; and they are chofen from among themfelvcs. for thofe who are by privilege free from the payment of 
Lamb. Brit. toll ; on their being molefted therein. F. N. B. tz6. 

!Deer4ett>, A park or deerfold-. Sax. deer, fera, and IDe tJCpetlflC tllttituitl,, A writ commanding the Ihe- 
f 'ald, Jiabulum. Cowel. riff to levy the expcnces of a knight of the fhire for at- 

3 Deer«t 7 A!?C 0 ) Are engines, dr g^eat nets made of cords tendance m parliament, being 4 s. per diem by ftatute: 
to catch deer; and no perfon jnot having a park, isle, fliall and there is*a like writ de expenfts civiunt £2 burgenfium, 
keep any of thefe nets, under the penalty of 40 j. a month. to levy 2 s. per diem, for the cxpences of every citizen 
Stat. 19 H. 7. cap. 11. and Burgefs of parliament. Stat. 23 Hen. 6. cap. 11. 

3 Dcer-fteaier 0 , There are feveral laws, for the punifli- 4 Inft. 46. 
ment of deer-Healers; as by 3 Jac. 1. c. 13. None fliall 2 De fafto, Signifies a thing*a#ually done; that is done 

kill or chafe any deer, in any park or inclofed ground, on indeed. A King defa&o is tihe that is in aCtual poffeflkm 
pain of fuffering three months imprifonment, and to pay of a crown, and hath no lawful right to the lame; in 
treble damages: and perfons not having 40/. per ann. in which fenfe it is oppofed to a King de jure, who hath 
lands, or worth 200/. in goods, isle, are not to ufe any right to a crown, but is out of pofl'cflion. 3 Inft. 7* 
gun, bow, dog, isle. to kill deer; and their guns, isle. IDtfanWtlOU, (defamatio) Is when a perlon /peaks 
may be taken from them. By the 13 Car. 2. cap. 10. It fcandalous words of another# or of a magiftrate, isle. 
is ordained, That whoever fliall courfe, kill, hunt, or take whereby they are injured in their reputation ; for which 
away any red, or fallow deer, from any parks, isft. /hall the party offending fliall^ be punifhed according to the 
be liable to a penalty of 20i. And the Stut. 3 isf 4 W. isl nature and quality of his offence; fometimes by aCtion 
M. c. 10. inttifts a penalty of 20/. for unlawful hunting on the cafe at Common law, fometimes by ftatute, and 
and courting of any deer; and 30/. for taking, wound- fometimes by the eccletiaftical laws. Defamation ii alfo 
ing, or killing, to be levied by diftrefs; which is to be di- puni/hablcby the fpiritual courts; in which courts it Ought 
vided into three parts; one whereof to go to the informer, to have three incidins, via. Firft, It is to concern matters 
wother to the poor, and the other to th» owner of the fpiritual, and determinable in the ecclcfiailical courts; a h 

for 
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for railing a men heretiek, fdiifinatick, adulterer, few 
’ jicator, (St. Secondly, That it be a matter fpiritual only 5 
for if the defamation concern any thing determinable at the 
Common law, the ecdefiaftical judges fliall not have co- 
nufance thereof. And Thirdly, Although fuch defamation 
be merely fpiritual, yet he that is defamed cannot fue for 
damages in the ecdefiaftical courts; but the fuit ought to 
be only for punishment of the fault, by way of penance. 
Terms de Ley. See JBion on the Cafe for Words, alfo fro- 

* 1 petault, (Fr. defant) Is commonly taken for non- 
appearance in court, at a day affigned; though it extends 
to any amiffion of that which we ought to do. BraB.hb. 
c.traB. 3 - Co. Lit. 259. If a plaintiff make, default 
in appearance in a trial at law, he will be nonfuitedj 
and where a defendant makes default, judgment fliall oe 
had againft him by default. In aftion of debt upon 
bond, if the defendant pleads a releafe, and iflue is there¬ 
upon joined, if at the trial the defendant makes default, 
the plaintiff may pray judgment by default-, becaufe by the 
plea the duty is confcffed, and therefore no inqueft need 
he taken by default: but if the defendant plead Non eft 
faSum, by that plea the duty is denied, and therefore 
the plaintiff mutt prSve the bond, thereupon he will be 
•ntitied to a verdift for the penalty, with cofts of futt. In 
trefpafs, if the defendant plead a releafe, and then make 
default, the plaintiff cannot pray judgment by default-, but 
an inqueft is to be taken, becaufe damages are uncertain. 

I Salt. 216. * - 

Tenant in tail, tenant in dower; by the curtefy, or 
for life, lofing their lands by default, in a fracife quod 
reddat brought againft them; they are to have remedy 
bv the writ quod ei deforciat, &c. Stat. Weftm. 21 
c 4. And in a quod ei deforciat, where the tenant joined 
iflue upon the mere right, and the jury appearing, the 
defendant made default ; it was adjudged, that in fuch 
cafe final judgment fliall be given: but if the tenant had 
made default, it would be otherwife, for then a petit eafe 
muft iflue againft him, becaufe it may fo happen that he 
may fave his default. 1 Nelf. Abr. 627. By default of a 
defendant, he is faid to be generally out of court to all 
purpofes, but only that judgment may be given againft 
him : and no judgment can be afterwards given for the 

defendant. Ibid. 628. , ,, , 

When two are to recover a perfonal thing, the default 
of one is the default of the other: centra, where they are 
to difeharge themfelves of a cerfonalty; where the de¬ 
fault of the one is not the default of the other. 6 Ref. 2j. 

I hill Ahr* 425. In an attion againft two, if the proceis 
be determined againft one, and the other appears; he ftiajl 
be nut to anfwer, notwithstanding the default of his com- 
' panion. 2 Daw. Abr. 480. Where the baron is to 
have a corporal punilhment (am default, there the default 
of the wife fliall not be the default of the hufband : but 
otherwife it is where the hulband is not to have any cor¬ 
poral punilhment by the default. Ibid. 47 ** 473 - 

If a defendant imparl to another day in the lame term, 
and make default at the day, this is a departure in defpite 
of the court: and when the defendant alter appearance, 
and being prefent in court, upon demand makes depar¬ 
ture it is in defpite of the court, and the entry is, Et 
treed, tenens, licet folemniter exaBus, non revtmt*Jed in con- 
ten,ftun, curia r receffit, W <Mdtam /**•&': Co - L,t * f 
' , Before a verdift is taken by default, the cryer of 

the court calls the defendant three times; and if he doth 
not appear, the plaintiffYcwpfel prays, that the inqueft 
may be taken by default : he4s called three nmes, to fliew 
if he hath any challenge to the jurors 5 and if he doth not 
appear upon the cryerl calling, then the tap.aturper de¬ 
fault is indorfed on the back of the panel. . 1 id/. 425. 

, 1 Suffering judgment to go by dfault, is an admiffiun of 

the contrail declared on. Stra. 612. After the inqueft 
is taken by default, the defendant can make nofuggclboo 
on the roll. Str. 46. Default, aud faver of default, 
made a large title in the old hooks of law. See 52 W. 3. 

„ .{ w,, s Ed. 1. r. 1. IS 4*- & ** EJ - *■ 

f ‘ TOtfaitlt fn criminal Caftn, An offender indited ap- 
- t t k e capias, and pleads to iflue, and is let to bail to 
attend hi? trial'and then makes default t here the inqueft 
in cafe of felony fliall never ba taken by default, but a 


capias ad audiendam jurat am Hull iflue, and if the party ii 
not taken, an exigent ; and if he appear on that writ, 
and then make default, an exigi facias de novo may be 
granted : but where upon the capias or exigent the lherilf 
returns cepi corpus, and at the day hath not his body, the 
fheriff (hall be puniihed, but no new exigent awarded, be¬ 
caufe in cuftody of record. 2 Hale's Hifl . P. C. 202. 

JDcfaUlt Of If jurors make default in their 

appearance for trying of caufes, they (hull lofe and forfeit 
iffues, unlefs they have any reafonable excufe proved by 
witnefles, in which cafe the juftices may difeharge the ii- 
fue for default* Stat. 35 H. 8. c. 6. 

&efeafance, (from the Fr. defaire, to defeat) Signi¬ 
fies a condition relating to a deed, which being performed ; 
the deed is defeated, and rendered void, as if it never had 
been made. The difference between a common condition 
and a defeafanct is, that the condition is annexed to, or 
inferted in the deed ; and a defcafcmcc is a deed by iifclf, 
concluded and agreed on between,the parties, and having 
relation to another deed. The defeafance may generally 
(as in the cafe of a bond, &c*) be indorfed on the back of 
the deed. To make a good defeafance it mb ft be, 1. By 
deed, for there cannot be a defeafance of a deed without 
deed; and a writing, under hand doth not imply it to Lc 
a deed. 2. Jt muft recite the deed it relate* to, or at leaft 
the moft material part thereof, (unlefs it be on the back, 
as mentioned before.) 3. It is to be made between the 
fame perfons that were parties to the firll deed. 4, It 
muft be made at the time, or after the firft deed, and not 
before. 5. It ought to be made of a thing dcfafibk. 1 
Jnfl* 236. 3 Lev, 234. Inheritances executed by li¬ 

very, fuch as eftates in fee, or for life, cannot be fubjedl 
to defeafance afterwards, but at the time of making the 
feoffment, 63V..only: but executory inheritances, fuch 
as leafes for years, rents, annuities, conditions, covenant', 
lAc* may be defeated by defeafance made after the things 
granted. And it is the fame of obligation:, rccognifimccf, 
ftatutes, judgments, fcfr. which" are moft commonly the 
fubjedl of defeafance, and ufually made after the deed 
whereto they have relation. Pkvsd* 137. 1 Rep* 113. 

If a man acknowledge a ftatute to another, and en¬ 
ters into a defeafance , that if his lands in fuch a county 
fhould be extended, the ftatute ihould be void ; the de- 


\feafance will be good, and not repugnant, becaufe it is by 
another deed: but the condition of a bond not to fue the 
obligation, is void for repugnancy, being in the fame deal* 
Moor 1035. Although the condition of an obligation, 
where it is repugnant to it, be void ; it is otherwife in 
cafe of a defeafance, made after the bond, for this fhall be 
good notwithftanding: as where the obligee afterwards 
grants by deed to the obligor, that he will hot fue thereon 
at all; or not till fuch a time, or that it fhall be dif- 
charged, &c. 20 H. 7. 24. FUk. Bar. 71. 

Where a provifo goes by way of defeafance of a cove¬ 
nant, it mult be pleaded on the other fide, otherwife, 
where by way of explanation, or rcltritf ion of the co¬ 
venant; per Holt Ch. J. 2 Sail-* 574 ’ P*' 2 * Hill .. 10 
Will, 3. B, R. Clayton v. Kinajhn. 

If J. be bound in a bond to B. in 20/. and he makes 
a defeafance to C* that if he pay him the like fum, the 
obligation made by A. fliall be void ; this is no good 
defeafance , becaufe it is ifbt made between the fame 
parties: though if 1 a llatute be entered into, to hufband 
and wife, and the hufband alone make a defeafance, 
it may be good. 14 H * 8. ioi. 2 ^bef Abr. 488. It 
has been held, that if a difleifee releafe his right to the 
tenant of the land, and after there is a d.feajance be¬ 
tween them, that if the releafor fliall pay fo much, the 
releafe to be void; by this it will not be defeated: and yet 
fucli a releafe may be avoided by a condition or defeafance 
made at the time gf making it, Bro. Dfuf 6. Pkivd. 
137. 1 Injl* 236* »A ftatute, &V. may bo Jefcafam 

condition of performing a will, and paying l-gacicsto 
othw perfonsv t, Cro, 837* 1 i .9, defeafance oi a ftatute 

be mad$1*and after another defeafance is mode by 
parties , the firft defeq/aace becomes void thereoy and the 
fecond only is in force, as i will, z Dauv. A»r.j%i* 
Where a ftatute is acknowledged to two perlom, and one 
of them make* a defeafance, it is laid to oe a good dis¬ 
charge. Hid* 480. If execution be iu.d out before the 

4 
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time in a drfeafance is pa ft, it foall be fet afide* I L'tll. 426. 
ft) a dtfeajhnct of a deed of land, the perfon to whom 
made covenants that on payment of a certain fom, oft fuch 
a day, he will transfer and reconvey the eftate back again: 
and that the maker foall enjoy till default, &c. If the 
dr ft afance be of a judgment, he covenants that on pay¬ 
ment of the money, he will enter fatisfaftion on the re¬ 
cord : if of a ftatute or bendy that on payment it ihail be 
void, tfie. Law of Securities 144, 146, 148, &c. Vide 
Mortgage. 

^Defence, In a legal fignification, is applicable to a plea, 
and is that which the defendant ought to make immediate¬ 
ly, after the count or declaration, viz. TSat he dt fends all 
the wrong, force , and damages, where and when he ought, 
\Ac. And by defending the force and wrong, he excufes 
himfelf of the wrong furmifed againft him, and makes 
himfelf party to the plea ; and by defending the damage, 
he affirms the plaintiff able to be anfwered unto: fo tnat 
if he will Ihcw any difabiliiy in the plaintiff, then he 
ought to omit the defence ot the damage, and demand judg¬ 
ment if the party lhall be anfwered unto: for therefidue 
of the defence, the defendant admits the power of the court 
to hear and determine thrir pleas. Terms de Ley. 

A defence is feme times a full defence, and that is where 
the plea begins with thefe words, Venit ifi defendit vim 
injuriarn quando, ts t . and this is ufual in perfonal actions: 
but there is another defence in real actions, where the plea 
begins Venit & dicit, <Ac. 

After the defendant has made a full defence in trefbafs , 
by adding the words quando, &c. to the venit defendit 
vim * 1 injuriarn, he tanna plead in difalility, that the plain¬ 
tiff it an alic.i hern, Uf . but he ought to omit the quando, 
became by that word the defendant hath admitted that 
the plaintiff' hath capacity to fuc. Carth . 230. Pafch. 
4 h\ tfi M. in JJ, R. Jeutreer v. Jenkins . See 7 Vin. 
Abr. tit. Defence. 

In every praecipe, where land is demanded, the defence 
mull be venit & defendit jus fuum , &c. As in a writ of 
intrufon, writ of forme don, & c. I Nclf. Abf. 629. A 
defendant cannot plead any plea, before he hath made a 
defence ; though this muff not be intended abfolutely, for 
in a feire facias, a defence is never made. 3 Lev. 182. 
Sec the fubieft of defence in pleading well treated of. Black. 
Com. 3 V. 296,7. 

IDefcnV (defenders) In our antient laws and ftatutes 
fignifies to forbid: and there is a ftatute intitled, Statu- 
tum de dcfonfione portandi arma, lAc. 7 Ed. 1. In divers 
parts of England we commonly fay, God defend, in (lead of 
God forbid. Blount. 

TDcfcnthmt, (defendens) Is the party that is fued in a 
perjonal adion ; as tenant is he that is fued in ad ion 
real. 

3 Dcfcnt>cmU 0 , Is an ordinary word ufed in grants and 
donations ; and hath this force, that it binds the donor 
and his heirs to defend the donee, if any one go about to 
lay any incumbrance on the thing given, other than what 
is contained in the deed of donation. Brad. lib. 2. c. 16. 
See Warranty. 

JDcfenbet Of the Jfrtitb, (fidei defenfor) Is a peculiar 
title belonging to the King of England, as Catholicus, to 
the King of Spain ; and Chriftiegyiffimus, to the King ofFrance, 
lAc. Thefe titles were given by the Popes of Rome ; and 
that of Defenfor Fidei was firft conferred by Pope Leo the 
Tenth, on King Henry the Eighth, for writing againft Mar- 
tin Luther, and the bull for it bears date quinto Idas Odob. 
1521. Lord Herbert's Hift. Hen. 8, 105. But the Pope, 
on King Henry's liippreffing the houfes of religion, at the 
time of the reformation, foolilhly fentenced him to be de¬ 
prived of his title, and depofed from his crown ; though 
in the 35th yekr of his reign his title, {Ac. was confirmed 
by parliament; which hath continued to be ufed by 
all fuccecding Kings to this day. Lex Conftimionis, 47, 
48. 

IDcfcnhCtc fc per Corpus fuum. To offer duel pr combat 
as a legal trial and appeal.. Brad . lib. 3. cap . 26. 

SDefeimre uttfta matiu, Words fignifying to wage 
law, and a denial of thpsAccufation upon oath. See 
Manus. 

IDefenCa, A park or place fenced in for deer, and de¬ 
fended as a property for that ufe and fervice. —» — ■■■■■ Idem 


dux facit inftaurare pro. did Am parcum deferis defenfse Lei- 
ceftrtnfis. H. Knighton, fob ann. 1332. 

JDefentitra, The Lords or Park of the Marches , who 
were the wardens or defenders of their country, had the' 
title of Defenfiva. Cowel. 

IDefetlfo, That part of any open field or place that was 
allotted for corn and hay, and upon which there was no 
common or feeding, was antiently ft id to be in defenfo: fo 
of any meadow ground, that was laid in for hay only. 
It was likewife tne fame of a wood, where part was in- 
clofed and fenced up, to fecure the growth of the under¬ 
wood from the injury of cattle. Mon. Angl. Tom f 3. p. 
306. 

IDcfCltfallt, An inclofure of land, or any fenced ground. 
Mon. Angl. tom. 2. p. 114. ' * 

^Deficiencies, Aft for making good the deficiencies, 
and preferving the publick credit, Ipfc. Seat. 1 Ann. c. 
> 3 - 

deforcement, {deforciamenttim) Is where any one is 
cafl out of his lands or poffeffions by force: or it is a 
with-holding lands or tenements by force from the right 
owner. Co. Lit . 331. A deforceor is one that overcomes 
and calls forth by force and violence, and differs from dif- 
fetfor\ firft, becaufe a man may diffeilc another with force; 
and next, for that a perfon may deforce another, who never 
was in pofieffion; as if feveral have right to lands, as 
common heirs, and one entering keeps out the reft, the 
law faith he deforcetb, not dHTeiieth them. And (accord¬ 
ing to Littleton) he Who» enfeoffed by tenant in tail, and 
put in poffeffion, by keeping out the heir of him in re- 
verfion who hath right to the land, the tenant in tail 
bring dead doth deforce the heir, though not diffeife him, 
becaufe he entered during the life of the tenant in tail, 
when the heir had no prefent right. Alfo a deforceor de¬ 
fers from an intruder, by reafon a man is rnadf an intruder 
by a wrongful entry only into land void of a poffefTor: and 
a deforceor is he that holds out againft the right heir. 
Brad. lib. 4. r. I. Britt. <*.33. Lift. 138. F. N. B. 

118. As force and violence are oppofitc to the peace and 
juft ice of the kingdom ; and it is a difgrace to the law, 
that any perfon mould prefome to enter forcibly into the 
poffeffion of another, before the law hath decided his citfo 
therein ; therefore divers ftatutes have been made lor 1 in¬ 
formation of thefe abides, as among others the St at. 5 R. 
2. cap. 7. See Forcible Entry. 

3 Def 0 ?CC 0 ?> deforciator, (from the French farceur, cx- 
pugnator) Signihes one that overcometh, and caftcth out 
by force. Britton, cap. 53. Old Nat. Brev. fol. 118. 
Littleton, in his ch apter of Difcontimemce, fol. 117. Brad, 
lib. 4. cap. 1, See more of this in Pulton de Pace Regis , 
fol. 34, 35. And (go Deforcement. 

!DefO|datU, Mentioned in the Stat. 23 EL c. 3. is the 
fame with a deforceor . See Black. Com. z V. 350. 3 Vi 

174. 

DeffljcladOj Is ufed for a diftrefs, or holding of goods 
for fatisfaftion of a debt. Paroch. Antiq. 293. 

IDcgraOatlon, [degradatio) Is an ccclefiattical cenfurc, 
whereby a clergyman is diveiled of his holy orders, and 
there arc two forts of degrading , by the Canon law ; one 
fummary, by word only; the other folemn, by dripping 
the party degraded of rfcofe ornaments and rights which are 
the enfigfft of his order or degree. Seldcn's Titles of Hon. 
787. Degradation is otherwife called depefition ; and in 
former times the degrading of a clerk was no more than a 
difplacing or fufpenfion from his office: but the Canonijh 
have fmee diftinguiftied btjWeen a depofition and a degra¬ 
dation ; the one being now ufed as a greater punifhment 
than the other, becaufe the biffioj* takes from the criminal 
all the badges of his order, and afterwards delivers him to 
the fecular judge, where he cannot purge himfelf of the 
offence whereof he is eonvifted, bV. 

There is likewife a degradation of a Lord, or a Knight, 
f£c. at Common Wj when they are attainted of treafon ; 
as Hill. 18 Ed. 2. Andrew Barela, Earl of Carlijk, Who 
was alfo a Knight, was degraded, and when judgment of 
treafon was pronounced againft him, his fword was bro¬ 
ken over his head, and his fpurs hewn off his heels, {Ac. 
And there is a degrading by ad of parliament ; for by Stat. 
13 Car. 2. cap. 1 6. William Lord Mon/on, Sir Henry 
Mildmay, and others, were degraded fro?i all titles of ho- 
l nour. 
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nonr, dignities, and preheminences, and none of them 
V) bear or ufe the title of Lord, Knight, Efquire, or Gen- 
or any coat of arms for ever after. See as to 
F-o'~, Mack. Co/ll. I K 403. 

(Fr.) A word ufed fo ancient pleading, when 
a thing is without the land, &c. or out of the point in 
q.izUion. Vide Hors de Jon fee. 

TDc tnftitia fua psoplla, abfque tali cau/a , Are words 
uf-d in replications, in aftion* of trefpafs, or on the cafe. 
1 IJfy Abr. 427. De injuria fua propria is a good plea, 
where* it comes in excufe of an injury alledged to be done to 
tV period of the plaintiff; or where a defendant juftifies 
in defence of his pofleffidn, if the title doth not comfc in 
qudlion. 8 top. 86. When one juilifies by command or 
authority derived from another; or if a defendant juftifies 
by authority at Common law, as a conftable by afreft 
for b e tch of the peace; or if he juilifies by aft of parlia¬ 
ment, jfc. De injuria fua propria is a good replication. 
Cro. Eliz. 539. 2 Salk. 628. See Defon Tart Demefne. 

jfunic&UU The old Saxon trial by ordeal was 
fo culled; becaufc they thought it an appeal to God 9 for the 
j'i»ticr of Araufc, and verily believed that the decifion 
was accoidiug to the will and plcafu re of Divine Provi- 
aencc. Dvnejd. 

4 D*f 0 , The high table of a m on a fiery. Sec Dagus. 

wXUtiita, A Saxon word, fignifying an accufatlon; 
and fometimes it hath been taken for the reward of an 
informer. Leges H. 1. c. 46. -Leges hat 20, apud 
Brampton. 

IDelcqatcO, Are commifGoners of appeal appointed by 
the King under the Great Seal; in cafes of appeals from the 
eccleiiaftical court, by S/at. 25 Hen. 8. c. 19. See 
Court of Delegates* 

3Dclf, (from the Sax. delfan, to dig, of delve) Is a 
quarry or mine, where Hone or coal, c. are dug. St at. 
31 Eliz. cap . 7. We Hill retain the word delve for dig, 
in foms parts of this kingdom. 

2 >el*'jerdUCC. When a criminal is brought to trial, 
and the clerk in court afks him whether he is Guilty, or 
Not guilty, to which he replies Not guilty, and puts Kimfelf 
on God and his country, the clerk wifhes him a'good de¬ 
liverance* 

IDclfoerp of IDecdO, On executing them, to give them 
perfeftion, bV« Sec Deed. 

ID C m3 nO. (Fr. demande, Lat. pofulatum) Signifies a 
calling upon a man for anv thing due. And there 
are two manner of demands, the one in deed, the other in 
law: in deed, as in a pratcipe quod reddat, there is "an 
exprefs demand : in law, every entry on land, diftrefs 
for rent, taking of goods, yv. which may be done with¬ 
out words, is a demand in law. 8 Rep. 153. Mr. Nel- 
fan, in his Abridgment of the Law, <voL I. pag. 630. fays, 
there are three forts of demands ; one in writing, without 
fpeaking, and that is in every preecipe ; one without wri¬ 
ting, being a verbal demand of the perfon, who is to do or 
perform the thing; and another made without either word 
or writing, which is a demand in law, in cafes of en¬ 
tries on lands, tslc. And an entry on land, and taking 
a diftrefs, are a demand in law of the land and rent; fo 
the bringing an aftion of debt for money due on an obli¬ 
gation S a demand in law of the debt. 1 till. 432. 
Debts, claims, isle, are to.be demanded and*made in time, 
by the flatute of limitations, 21 Jac. 1. c. 16. And other 
llatutes; or they will be loft by law. 

% Where there is a duty, wl$tfh the law makes payable 
on demand , no demand need be made i but if there is no 
duty till demand, in fucb Cafe there mu ft be a demand , to 
make the duty. Trim. 3 Ann . x LiL 43 s. ^ Debt on 
bond, to tie paid prefendy upon demand , is a duty 
prefently, ana requires no demand. Cro. Eliz. 5:48. 
And upon a pehalty the party need not make a demand, 
as he muft in the cafo of a nomine ptenee i for if a man 
be bound to pay 20A on foch a daiy, and in default 
thereof to pay 40/. the 40 A xndft be jpaid without de¬ 
mand. 1 Mod 89. If a man ieafes land by indenture 
for years', referring a rent payable at certain days, and 
the leffee covenants to pay the faid rent at the days limi¬ 
ted die leflbr is intided to his rent/ without demand. 
For the lefTee is obliged to pay it at the days, by force of 
his covenant. 2 Ddnv. dir. ioi* But if a leflbr makes 
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a leafe rendering rent, and the lefTee covenants to pay the 
rent, being lawfully demanded, the lefTee is not bound to 
pay the rent, without a demand* Ibid. 102. 

A perfon makes a leafe for life, or years, referving a 
rent upon condition, that if the leflec doth not pay the 
rent at the day, that then without any demand it fhall be 
lawful for the leflbr to re-enter; by thisfpecial agreemeue 
of the parties, the leflbr may enter on non-payment of the 
rent, without nay demand. Ibid. 100. A leafe for years, 
with condition to be void, on non-payment of the rent, is 
not void unleft the rent be demanded, and an entry made : 
and an intereft fhall not be determined, without an aftual 
demand* Hob* 67, 331. 2 Mod. 264. But now by the 

llatutes relative to rents, an ejeftmem may be maintained 
without an aftual entry. Sec 4 Geo. 2. c. 28. fed. 2. 
^ II Geo. 2. c. 19. fee . 16. 

A demand is to be legal, and made in fuch manner as 
the law requires: if it be for rent of a mefluage and 
lands, it ought to be made at the mefluage, at the fore 
door of the houfe, the moft notorious place: where lands 
and woods arc let together, the rent is to be demanded on 
the land, as the rnofl worthy thing, and on the moft pub- 
lick part thereof; if wood only be leafed, the demand muft 
be made at the gate of the wood, iSc. 1 Inf. 201. 
Pepb. 58, Vide Dyer 51. I Leon. 425. Cro. Eliz* 
209. He that would enter for a condition broken, which 
tends to the dcitruftion of an eftate, mull 1. Demand 
the rent. 2. Upon the land, if there is no houfe. 3. If 
there is a houfe, at the fore door; though it is not mate¬ 
rial whether any perfon be in the houfe or no. 4. If the 
appointment is at any other place off from the land, the 
demand muft be at that place. 5. The time of the de¬ 
mand is to be certain, that the tenant may be there, ff he 
will, to pay the'rent: and the lall time of demand of 
the rent, muft be fuch a convenient time before the 
fun-fetting of the laft day of payment, as the money may 
be numbered. Alfo the leffor or his fulndent attorney is 
to remain upon the land, the laft day on which the rent 
due ought to be paid, until it be fo dark that he cannot fee 
to tell the money; and if the money thus demanded is not 
paid,, this is a denial in law, though there ar. no words 
of denial; upon which a re-entry may be made, be. 

1 Inf. 201, 202. 4 Rep. 73. A demand ought to be 
in the prefence of witnefles: and demands are refoafed by 
a releafe of all demands ; which difeharges rdi freeholds, 
rights of entry, aft ions, bY. But fee 4 Geo. 2, <\ 28. 
lift. 2. before referred to. N. B. Lrafes are now gene¬ 
rally fo made, as to render any demand unncccflary, 
i. e. with a provifo that if the rent fhall b: in arrear for 
fuch a certain fpace of time, it lhall be lawful for the lef¬ 
for to re-enter, isle. 

As a releafe of fuits is more large than of quarrels or 
aftions ; fo a releafe of demands is more large and bene¬ 
ficial than either of them. By a releafe of all demands all 
executions, and all freeholds, and inheritances, executory, 
are releafed: by a releafe of demands to the diifeifor, the 
right of entry in the land, and all that is contained 
therein, is re leafed, And he that rcleafeth all demands , 
excludes himfelf from all aftions, entries, and fcizurcs $ 
hut a releafe of all dmaltds, is no bar in a writ of 
error to reverfe an outlawry. Coke, lib. 8. fol* 153, 

tUMftant/ (petens) All civil aftion9 are profocuted 
either by demands or plaints , and the purfuer is called de - 
mandanh fo aftions real; and plaintiff, in perfonal ac¬ 
tions ; in a real aftion, lands, &c. are demanded. Co. 
Litt. 127, 

IDcmcfllC. lDcmaltl, or IDctlltflte, {domisticstm, domain um) 
Is a Breach word otherwise written domaine, and figtiifieth 
patrimonium damipi. Deinains, according to common fpeech, 
are the lord’s chief manor-place, with the lands thereto 
belonging} whidiheand his.anceftors have from time to 
time kej®ii tfwtir own manual occupation, for the main¬ 
tenance of theftfolyes and their families: and all the 

rts of a manor, except wh^Js in the hands of free- 

Idcrs, are (sudtobe dtmains. Copyhold lands have been 
accounted demaint, becaufc they that arc the tenants here¬ 
of are judged in law to have no other eftate but at the will 
of the lord i fo that it is foil reputed to be in a manner in 
the lord’s hands; but this word is oftentimes ufed for a 

l A diftinftion 
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diftinftion between thofe lands that the lord of the manor 
hath in his own hands, or in the hands of his leffee de- 
mifed at a rack rent, and fuch other land appertaining to 
the manor, which bclongeth to free or copy-holders. 
Bratt. lib. 4. traB. 3. c. 9. M* 5 * ca P' 5 * , As 

domains are lands in the lord's hands manually occupied# 
fome have thought this word derived from de mam ; but it 
is from the Fr. demaine, which is ufed for an inheritance, 
and that comes from dominium, becaufe a man has a more 
abfolutc dominion over that which he keeps in his hands, 
than of that which he lets to his tenants. Blount. 

Domamum properly fignifics the King's lands in France, 

' appertaining to him in property : and in like manner do 
wc in fome fort ofo it here in England % for all lands, it is 
iaid, are either mediately or immediately from the crown; 
and when a man in pleading would fignify his land to be 
his own, he faith, that he is feifed thereof in his domain, 
(or rather deme/ne) as of fee ; whereby is meant, that 
although his land be to him and his heirs, it depends 
upon a fuperior lord, and is held by rent or fcrvice, (Ac. 
lift. lib. 1. tap. 1- From this it hath been obferved, 
that lands in the hands of a common perfon cannot be 
true demeans : and certain it is, that lands m the poffefiion 
of a fubjeft, are called domains in a different fenfe from 
the domain lands of the crown. For domains, or domains 
j n the hands of a fubjeft, have their derivation a demo 
becaufe they arc lands in his poffeffion for the maintain 
ing of his boufc ; but the domains of the crown are held 
of the King, who is abfolutc lord, having proper domi¬ 
nion ; and not by any feudal tenure of a fuperior lord 

as of fee. Wood's lnfi. 139- ^ 

Domain ir> fmnetimes taken in a fpecial figmfication, a 
oppoftti* to frank-fec : for example, Thofe lands which 
were in the poffeflion of King Edward the Confiftir are 
called .indent Jcmmm, and all others frank fie ; and the 
tenants which hold any of thofe lands are called tenant- 
iu ancient demain, and the others tenant, in fiankfee, 13t 
Kitch. i;8. See Ancient Deme/ne. See further Black. Com 

2 V. go, z8<>. . , „ . . . , 

JDcmifc, {dimiffu) Is applied to an ellate either in fee 
for term of life, or years, bat commonly the latter: it l 
ufed in writs for any eilate. a InJi. 483. The word 
Jemifi, in a lcafc for years, implies a warranty to the 
lelfce and lus affignee; and upon this word aftion on th. 
covenant lies again!! the heir of the leffor, if he ouft th. 
leffee * it binds the executors of the leffor, who has fee 
Ample, or fee-tail; where any leffee is evifted, and thi 
executor hath affets; but not the li ffo r f or life s executors 
without exprefs words, that the leffee lhall hold his whol 
term. Dyer 257. Jenk. Cent. 1$. The King • deaf! 
is in law termed the Jemifi of the King, , to his royal fuc 
ceffor, of his crown and dignity, (Ac. 

JDcmifc and ItUbemife, The conveyance by demj 
and redemife is where there are mutual leafes made from 
one to another on each fide, ot the fame land, or fome- 
thing out of it; and is proper upon the grant of a rent 

Ch ^emurm, (in Latin dtmorare, from the Fr. iemeurer 
Is a kind of paufe or Hop, put to any aftion upon point o 
difficulty, which muft be detepnined by the court, befor. 
any farther proceedings can be had therein : for in ever 
aftion the controverfy confifts either in faB or in lam 5 i 
in f a a, that h tried by the jury ; but if in law, the judge 
with his affociates, proceeds to judgment; and whatevc 
they conclude Hands firm without any appeal. Smith d 
Repub. Angl. lib. 2 . c . 13. But error lies. This de 
murrer is in our records expreffed in Latin by mtsratn 
in lege : and when any aftion is brought, and the de 
fendant faith that the plaintiff's declaration is not fuffi 
cient for him to anfwcr unto: or when the defendan 
pleads, and the plaintiff fays, that it is not a fuffi 
cient plea in law, and the defendant fays, that it i 
a good plea; and thereupon both parties fubniit to th 
judgment of the court, this is a mratur in lege, i Lfl 1 
Abr. 435* So that a demurrer is an ijfuc joined upo 
matter of Awe# to be deleted by the judges ; and is a. 
ah jinr in point of law, and a referring to the judgmen 
court, whether the declaration or plea of the adverf 

irt y is fupient in law to be maintained. Finch, lib , 4 
rttp. AO.’ I hjl. 71* 


A demurrer may be to the writ, count, or declaration, 

>r to any part of the pleadiugs; alfo a demurrer may be 
0 a demurrer , as where the demurrer is double, and he that 
lemurs affigns one error in faft, and another iu law, which 
n ill, and may be demurred unto on the other fide. 1 
lill. 438. But it is now a dubious point whether a 
lemurrtr may be demurred unto. In the cafe mentioned 
is example, qu. if ’tis demurrable, as the demurrer is good 
br the cauie affigned in law, though it may be bad for 
:he fail? 

A demurrer is admitting the matter of faft, fine# it 
refers the law arifing on the fa 3 , to the judgment of the 
court ; and therefore the faft is taken to be true on fuch 
demurrer, or otherwife the court has no foundation on 
which to make any judgment. Gilb. Hijl . of C. P. 55* 
But a fpecial demurrer admits only fafts well pleaded. 

As a demurrer at Common law did confefs all matters 
formally pleaded ; fo now by the Jlatute a general de¬ 
murrer does confefs all matters pleaded though unformaUj, 
according to the forms meant by the ttatute 27 Elix. 5. 
for fuch forms are now not material, not being expreffed 
in demurrer. Hob, 233. at the end of pL 295. Mich . 

12 Jae. in the cafe of Hoard v. M'akervfile. 

Demurrers to pleas, (Ac. art general, without (hewing any 
particular caufes; or Jptcial, , where the caufes of demurrer 
are particularly fee down: and the judgmen: of the court 
is not to be prayed upon an inefficient declaration or pita, 
otherwife than by demurred, when the matter comes judi¬ 
cially before the court. If in pleadings, (Ac. a mat:.?.-is 
infufficiently altedgcd, that the couit cannot give ceittjti 
judgment upon it, a general demurrer will fuffice; and for 
want of fubftance, a general demure er if. good : but for 
want of form, there mufi be a lp< rial demurrer, and the 
caufes fpccially affigned. Fntf*. As torn, edit . a. p. £4,. 
And as he that demurs generally, ccmfeffeth all matters of 
faft that are well and fuflicieutly plcaJed; fo he that makes 
a fpecial demurrer, can take no advantage of any other 
matter of form, but what is expreffed in his demurrer ; 
though he may take advantage of matrer of fubftance, if 
the demurrer be fpecial, and the caufes not fet down. 10 
Rep . 88. The practice is now, on a fpecial demurrer , to 
take advantage of any real error, though not expreffed, in 
the caufes affigned. Demurrers likewife are either in 
aftions at law, or in fuits in equity. 

It is allowed a good caufe of demurrer in Chancery* 
that a bill is brought for part of a matter only, which is 
proper for one intire account, becaufe the plaintiff iball 
not Jjlit caufes, and make a multiplicity of fuits. Fern. 
29. pi. 24. Hill. 1681. in cafe of Purefoy v Purefoy. 

If an original bill be brought for matters, part of which 
are in a former bill and decree , and part new, or by way of 
fupplemental bill; the court will on a demurrer, to fo much 
as was contained in the former decree, fend it to a mailer 
to fee what was, and what was not in the firft bill, and 
allow the demurrer accordingly. G. Eq. R. 184. Hill. 
12 Geo . I. in Cane 9 . 

By ftatutc, judges are to proceed to give judgment in 
aftions, according to the right of the caufe, after de-* 
murrer joined, without regard to defefts of proceedings, 
except fuch as are expreffed with the demurrer; but this 
not to extend to indiftments, (Ac. in criminal proba¬ 
tions, (Ac. Stat . 27 E/lx. cap , $. Sec note preceding 
as to the modem praftice and ufage. By 4 (A 5 Ann. c. 
.16. The caufes of demurrer are to be fpccially let down, 
or the judges lhall give judgment without regarding any 
imperfeftions in writs, declarations, pleadings, b'e. if fuf¬ 
fi dent matter appear, upon which to give judgment, A 
defendant is to demur where he maf do it; for if the de¬ 
fendant pleads in any cafe, where he can demur, he lhall not 
afterwards take advantage in arvell of judgment^ writ of 
error, (Ac. Plowd. 182. Unjefr in cafes not aided by 
the ffatutes, of amendments and jeofails ; as to which fee 
Com. Dig. iF, tit. Awmidwent* There cannot be a dr- 
ffturrhr Jn abatement; and where a defendant demurs only 
in abatement, the c?urt may give final judgment: but it 
may be to a plea in abatement. 1 SaJL 220. 1 Ncif* 

Abri 634. 

After the plaintiff and defendant have joined iffnc, which 
goes to the whole, neither of them cun demur, without 
confent of the other: but defendant muv demur to one part 

cf 
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of a declaration, and ple^d to the other part thereof, with 
a quoad\ t3i. And where there is an ifl'ue to part of the 
defendant’s plea, and a demurrer to other part of it, the 
pi ai miff, before or'after judgment given on the demurrer, 
may try the ifTue; though it is ufual to give judgment on 
the demurrer firft. 1 hill* Abr. 437. 1 In ft. 71, 1 Sound. 80. 
See infra . But there may be a demurrer to evidence. 
Though now ’tis ufual to take exception to evidence at the 
bar at Ntjt prius , ore tenus, which is tantamount to a demur¬ 
rer. If doubts arife, cafes are made, or points reserved, and 
a vcrdi& # taken, fubjeCi to the opinion of the court. See tit. 
Demurrer to Evidence . If a defendant pleads to part, and 
demurs to part; the demurrer lhail firft be determined, and 
the ifTue laft; becauie upon the trial of the ifTue, the jury 
may affefs damages as to both. Palm. 517. W here there 
is a demurrer in part, and ifiue is joined upon the other 
art, and the plaintiff hath judgment on the demurrer ; 
ere he may enter a Non. Prof, as to the ifTue, and pro¬ 
ceed to a writ of inquiry upon the demurrer; But other- 
wife he cannot have.fuch writ of inquiry. 1 Sulk. 219. 

A demurrer is to be figned, and argued on both Tides 
by counfel; and if a party be delayed in his proceedings 
by demurrer f he may jnove the court to appoint a fhort' 
day after, to hear counfel on the demurrer , and the court 
will grant it. Trin. 23 Car. B. R. After a demurrer is 
joined, the plaintiff having entered it in the roll, deli¬ 
vers the roll to the fecondary, and makes a motion for a 
CtmfdiuM or day to argue it, whjch the court grants of 
courfe, on the fecondary's reading the record $ then the 
demurrer mult be entered by the plaintiff in the-court-book 
with the fecondary, who on Jus rule fets down the day 
appointed for argument, at leaft four days before the de¬ 
murrer is argued : And paper-books are made and de¬ 
livered to the judges. 

The demurrant argues firft, and the court will hear but 
two counfel on a day, viz. one of a fide, and feldom give 
judgment the fame day; and if deiired on either fide, (un- 
kf the cafe be very plain), the court will hear further ar¬ 
guments the next term. The whole record is not to be 
read, on openipg the demurrer ; except the fame be to the 
declaration only : But where it appears to be for delay, 
the whole record will be heard by the court, though there 
be a pica, &c. And if it be found merely fof delay, 
judgment ftiall be given prefchtly. If the major part of 
the judges of the court cannot determine the matter on the 
demurrer , it is to be Tent into the Exchequer Chamber to 
be determined by all the judges of England. 1 lnfi, 71. 
PraBif. Attorn. Edit. I. j>. 154. 

When the court gives judgment on demurrer in debt 
for the plaintiff in the a&ion, the judgment is for the 
plaintiff to recover his debt, cofts and damages; but if 
it be in aclion of the cafe, a writ of inquiry of damages 
mull be awarded, before the plaintiff can have final judg¬ 
ment. If judgment on the demurrer is for the defendant 
in the adieu, the judgment is, that the plaintiff Nihil 
capiat per breve, or per billem, And that the defendan t eat fine 
die , Wood's Lift. 603. General demurrer being entered, it 
cannot be afterwards waved,, without leave of thc couft, 
but a fpecial demurrer generally may, unlefa the plaintiff 
hath loll a term, or the affixes by the dcftiidmpt dmurring. 
In C. P. if defendant demurs to the plaintiff's replica¬ 
tion, merely for delay, the plaint# may %t* judgment 
by default. .But that practice does not yet prevail in B. 
R. The general formal words of * demurrer are, Quod 
b+eve vA nar. vel placitum, fcfo Matstriaque in eodm 
content, minus /officious in lege 435 * 

IDemum? to ©bfteiice,is*where ^qqeflkm# law 
doth arife thereu|cm: # As if the plaint iffproduces in evi¬ 
dence, anV records, deeds, writings, &t. upon which a 
qucilionof law arifes, and; the deteodant o&rs to demur 
upon it; and then the .plaintiff mull mnmdemurnr, or 
waive his evidence. Sf if the plaim#fe|iilgSi witneffiesto 
prove a fad, indamattef of law aiifetb ijtfrnn iu^f 
defendant admi^:th% teftimony to be true, there alfo the 
defendant may Aud io.may the plaintiff 

demur upon iheiei|mhMttV evidcK6« Aod in thefe cafes, 
the counfel for lie^fiSiitfCind defendant; agree the matter 
of fad in djfc# t j and the 

matter the judges to detoratiae. But 
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where evidence is given for the King, in an information 
or other fuit, and the defendant offers to demur upon it, 
the King’s counfel arc not obliged to join therein ; but the 
court ought to dired the jury to find the fpecial matter. 
And indeed becaufe juries of late ufually find a doubtful 
matter fpecially, demurrers upon evidence are now ieldom 
ufed. 5 fop. 104. lfoft.yz. i Inft. 426. Ifthe court 
doth not agree to a demurrer t to the inefficiency of evidence 
in a civil caufe; they ought to feal a bill of exceptions, 
{$c. 9 Rep. 13. See preceding note on this fubj^d. 

SHmttvrer to Jnpjlrincitta, If a criminal joins iffue 
upon a point of hyv in an indidment or appeal, allowing 
the fad to be true, as laid therein, this is a demurrer in 
law; And if the ihdidment or appeal proves good in 
law, in the opinion of the judges, they proceed to judg¬ 
ment and execution, as if the party had been convkied by 
confeliion or verdid. And though by the criminal’s de¬ 
murrer, he refufeth to put himfelf Upon trial by jury, yet 
he ftiall not, as in other-cafes, be put under the pain fert 
dure ; for a demurrer is allowed to be tried by the judges, 
and not by, the inqueil. And he that is condemned on 
demurrer, is faid tobeconvid ; for whoever is adjudged, 
,is convided by Jaw. '2 Infl. 178. H. P. C. 243. .V. 

P. C. 150. 1 Hawk. P. C. 14. But fee 2 Hawkins 
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3 Dlltt£ Saitpl, Is the hail blood: Where a man 
marries a woman, and hath iffue by her a fon, and the 
wife dying he marries another woman, by whom he hath 
alfo a ion j now thefe two Tons, though they are called 
brothers, are but brothers of the half mod, becaufe they 
had not both one father and mother: And therefore by 
law they cannot be heirs to one another; for he that claim 1 
as heir to another by difeent, mu ft be of the whole Mood 
to him from whom he claimcth. Ttfnis dr Ley. . 

The half blood are intitled under the ftatutes of Jijfri- 
button to any equal fhare of the perfonal eftate with the 
whole blood. 

3 Dtis. The name of places ending in dm, as Bidden- 
den , &c. fignify the fituation to be in a vdJey, or near 
woods; from the Sax. Den, i. e. Vedits. Locus, Sylveftris. 
Blount. 

3 Den anb jfetvonb, Is a liberty for lhips or veffels to 
run or come aftiore; and K. Ed. 1. by charter granted 
this privilege to the Barons of the Cinque Ports. Placit. 
temp. Ed. 1. 

IDena titrsc, A hollow place between two hills; and 
the word dena is ufed for 4 little portion of woody ground, 
commonly called a coppice .—Et una parva dena jylva. 
Dumefd. 

3 Dettatff> A general term for any fort of pecunia nume¬ 
rate, or ready money* Paroch. Andq . 320. 

IDeitatff bl Carftate, Cuftomary oblations made to 
Qathederal Churches about the tiine of Pcntecoft, when the 
parilh priells and many of their people went in proceffion 
to vifit their mother church; This cuftom was afterwards 
changed into a fettled due, and ufually charged upon the 
parilh pricil; though at firft it was but a gift of charity, 
or prelent, to help to maintain and adorn the bilhop’s fee. 
Cartular. Abbot. Glafion MS. f 15. 

?DcnarfU0> An EngUJh penny: it is mentioned in the 
Stat. Ed. 1. D* compofitione jnenfurarum , &c. 

JQf MX(U§ IDlf, God’s penny, or earneft money given 
and received by the parties to contra&s, tsf V. Cart. Ed. 1. 
The earneft money is called Denarius Dei , or God's Penny, 
feeCaufe in farmer times, the piece of money fo given to 
bind the contrail, was given to God, i. e* To the church. 
Or the poor. 

JDcnavltie 0* fBctrC, An annual payment of one pen 
ny from every, family to-the Pope, during the time that the 
Roman Catreligion prevailed in fhi$ kingdom, paid 
on the feaft of S-Peter. Stat. 25 H, 8. c. 25. SeePeter- 
■ pence. . /'■ * f ■ ■ y 1 ■ < 

|Dctlft*ta# mttm d&mttmm- • Of the fines and other 
profitsn&hewae^f-fMfr//, originally when thofe'court* h.ul 
fupertorjudfd^flEUn before other courts uw ercfled, t wo 
parts were refeimd'tothe King/ 'and a third part or penny 
to the m$ap % iS^etther received it in ipecie 

at'th%4SfelWi4;<^»r^i^^ an equivalent compofition 
for it chit H timEKhtoutr* Paroch. /\ nriq. 418. 

IDenbcra, 




D E 0 


D £ P 


SDcnbcra, (From the Sax, Den, a vale, and berg, a age, falls from a cart, horfe, fcfe. they are not Jcodand; 
lamiv or hog) A place for the running and feeding of but if a horfe ftrikes and kills fuch a perfon, it is dtodand. 
hog., wJurciu they are penn’d; by fpme called a AW*- 3 Infi. 57, And if a prrfon wounded by any accident, as 
tomb. Cowei. of a cart, horfe, £sV, die within a year and a day after, what 

JDrmjcn, (Fr. Donaifin) Is an alien enfranchifed, and did it, is dtodand; So that if a horfe ftrikes a man, and 
made a lubject by the King's letters patent; and is called afterwards the owner fells the horfe, and then the party 
domujon , becaufe his legitimation proceeds ex donation' that was Arickcn dies of the ftroke, the horfe, notwith- 
Regis, fotn the King's gift. Such a one is enabled in ftanding the fale, lhall be forfeited as deodand. Phnud, 
many rufpefts, to do as the King’s native fubjetts do, to 260. 5 Rep, no, 

purchule and poflefs lands, enjoy any office or dignity ; If one falls out of a veflel in fait water, the veffel is not 
and when he is thus enfranchifed, he is laid to be under deodand,' as accidents at fea arc frequently happoniug ? 
the King’s protection, or ejje ad fidem Regis Anglia ; be- but if one fall out of a veffel in freih water, it. is faid to 
fore which time lie can pallets nothing m England, But be otherwife, Weeds Infi. 212. Things fixed to the 
notwithilanding this, it is ihort of naturalization; for a freehold; as a bdl hanging in a fteeple, a wheel of a 
ftrangcr naturalized may inherit lands by dilcent, which mill, & fc. unlefs fevered front the freehold, cannot be 
a denizen cann t: and in the charter, whereby a perfon dtodands. 2 Jnjl. 281, And there is no forfeiture of a 
is made a denizen, there is commonly contained feme deodand, till the matter is found of record, by the jury 
clauie that exprefiy abridges him of that full benefit which that finds the death; who ought alfo to find and appraife 
natmai iubjeCb rnjoy. BraQ.lib. 5. trail. 5. cap. 25. the deodand. 5 Rep. no. 1 Infi. 144. After the coro- 
2 Infi. 741 When the King makes a denizen by letters ner’s inquifition, the fheriff is anfwerablc for the value, 
patent, he may purdiafe land*, and his iffue born after- where the deodand belongs to the King ; and he may levy 
wards may inherit them ; but thofe he had before lhall the fame on the town, Sc. Wherefore the inqueil ought 
not: and though a denizen is enabled to purchafe, he can- to find the value of it. 1 Hawk. 674, 6 

not inherit the Lnds of his anedtors; but as a purchafer Grants of dtodands how to be inrolled, 3^4 Will. 
he may enjoy them; and he may take lands by devife. Ma. c. 22. fea. 1/ Deodands were likewilc the good* 

1 Infi. 8. 11 Rep. 67. 5 Rep. 52. Aliens made denizens and chattels of felo de Je, tAc. 1 Lill. 443. See Black. 

are incapable of offices in the government, to be members Com. 1 F. 300. 

of parliament, by StaU 12 W. 3. cap . 2. 1 Ceo. 1. 3 De OttctanBO p}Q rati? pojttonffi. Is a writ that lies 
r, 4. it is lb high a prerogative to make aliens fubjeds where a perfon is did rained for rent, that ought to be paid 
anti dozens, that the King cannot grant this power over by others proportionably with him. F.N.B.i%±. If a 
to a i) ocher. 7 Rep. Wool's Infi. 22. See Co. Litt. 8. a. man hold twenty acres of land, by fealty and twenty ffiil- 
1 2t). a. ihe fubjcct fully treated, and Black. Coen. 1 V. ling’s rent; and he aliens one acre to one perfon, and 
374. 2 y. 249. another acre to another, (sfr. the lord (hall not di’ftrain 

jbcnffilvlug 0‘ !Um&, Is the caAing parings of earth, one alienee for the whole rent, but for the rate and va- 
turfj and ftubulc into heaps, which when dried arc burnt lue of the land he hath purchafed, ZAc. And if he be 
into rfiat-s, f>r a c- nipoft on poor barren land. This me- diftrained for more, he lhall Jthve this writ. New Nat 
thod of improvement is uled on taking in and incloling Br. 586. 

common and wade ground; and in many parts0 f England ^Departure, Is a word in our law properly applied to 
is calk'd bum-beating, but in Stajfordjhire and other coun- a defendant, who firA pleading one thing in bar of an 
tit s, they term it denjhiring of land. aftion, and being replied unto, in his rejoinder, he quit# 

XTc noil DrCimaiifco, To be dilcharged of tithes. See that and ihtws another matter, contrary to, or not pur. 
Modus Deiimandi. filing his firA plea, which is allied a departure from kis 

£*c non Iftefitocntia Cletfei llcgis, Is an ancient plea: Alfo where a plaintiff in his declaration lets forth 
writ where a parion is employed iu ihe King’s fervice, one thing, and after the defendant hath pleaded the 
tSr. to excufeand difeharge him of non-refulencs. 2 lull, plaintiff in his replication Ihcws new matter different from 
624. * his declaration, this is a departure; as in Coke's Inflitutes 

iDentriy, A fife with many teeth. Chart. Hen. 6. The defendant demurred, becaufi it was a departure from 
Monafi. kamj'ey. . the declaration. Plow'd. 7, g. 2 Inft. 147, But if a 

HDrotoMB, ( Deo dandttm) Is a thing given as it were to plaintiff in his replication depart from his count and the 
Goti, 10 appeafe libs wmih, where a perfon comes to a defendant takes iffue upon it; if it be found V n - *1.- 

,1.1.., —.... k., ...... _ui~ . i _.. . . u lur c nc 



ink, and the money wiling thereby he dillributes to the If a man plead a genorafagreement in bar "and^im hi# 
poor: A lib if forfeited to the lord of a liberty, it ought to rejoinder alledge a 1 pedal one, this is a departure in plead 
be thus diliributcd. 3 Infi. 57. 5 Rep. no. 1 Nelf ing: And if an action is brought at Common law* and 
636. The original of deodands is laid to come from tfte the plaintiff by his replication would maintain it bv vir 
notion of purgatory ; for when a perfon came to a fudden tuc of a cuftoni, &c. iffeath'been held a departure 
and untimely death, wirhout having time to b ojkriwcd by Nelfi Air . 638. Where a matter is omitted at firft it is 
a prieA, and to have the extream unction adminiAred to a departure to pleftd it afterwards. Ibid. If| n covenant 
him, the thing which had be^n theoccafion of his death, the defendant pleads performance? and after rejoins that 
became deodand; that is, was given to the church, to be the plaintiff*ouAed him, it is a departure from his plea 
diliributcd in charity, and to pray for the foul of fuch de- Raym. 22. In debt upon bond for performance of cove 
ceafed perfon out of purgatory. 1 Lill. 443. naius in a leafe, the defendant pleaded performance • and 

There arc feveral examples of forfeitures in cafes of afterwards in his rejoinder fet forth that fo much was* odd 
detdands ; as if a man in driving a cart, falls fo as the in money, and fo much in*$ies, Sc. upon demurrerit- 
cart-wheel runs over him, and preifeth him to death; .the was adjudged a departure 1 fo ora the plca; becaufe he had 
cart-wheel, cart, and horfes are forfeited to the lord of pleaded performance, and aftefwarda fet forth other mat- 
the liberty : for mnia qua movent ad mortem funt deodan- terofexcufe, ifc. 1 Salk. 221, ” 

d*. Br* /. iii. 3. tr«£t. 2. tep. 5, But it hati been Ob- Debt upon bead for performance of an award made 
ferved, that at thu day, ifamanbe killed by.the.wheel forpnymenr oftotfheyj-ff the defeadant nlead 
of a cart drawn with horfes, the jury find that, only, deo* ance, and the plaintiff having replied and affiVned b k 
dand which was the immediate caufe of his death, •vitc. of nen^payment, ^r. the dcfeftdant rejoins tha^ 


r 7 . . :- pra --- fr t ij' upt/n oopq ror nort-performi 

his horfe by the violence of the water, and drown'd, his Of anowand; the defendant pJead&chat theaward . 
horfe is not deodand; forth# death was caufed per turftm that die feouid releafe all fuitstothe plaintiff whfehTI 
a Co. 483. Where one under fourteen years of had done; the plaintiff replies that feck an award was 

1 made, 


aqua. 
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made* but that the award wvs further, that the defendant 
fhiMild pay to the plainriilYuch a /urn, &r, the defendant 
rrj-niis that true it is, that by the award he was to pay the 
plaintiff ilk* laid fum, but tiiar rhe award was a If), that 
the plaintiff IhouM rvhufe to the defendant nil adtjons, 
ir(. which he had uot done ; on demurm this was held a 
departure from the plea, being ail new matter. 2 BuljL 
39. ijcdb. 15s. 1 Nil/. 637. 

After nullum fcccrunt urlitrium , the defendant cannot 
plead that the award is void, without being a departure 
from the former pica: And if where ml tisl award is 
nlclded ; then the award is let forth, and a joinder that 
RHvms not tendered, it if a defat tare. I Lev* 13 3. Lut . 
385. A departure mud be always from iomethiiig that is 
material; cr it will not b- allowed : if in trefpals for ta¬ 
king goods, the plaintiff reply, that after the taking, the 
defendant converted them to Ids own ufe, this being an 
abufe makes a trcfpnfs; and the converfion is either trover 
Or Crcfpafe at the plaintiff's election, lb that by his repli¬ 
cation he may make it trefpals, and be no departure, I 
Salk. 221, 222* In iircuwjlantes of time, N c. laid as to 
prumifo, the plaintiff is uot tied to a precife day; for if 
the defendant, by his pica, force the plaintiff to vary, it 
is no departure iffcni his declaration. 1 Neff. 640, 641. 
And if another place be mentioned in the rcplicat.on, in 
action of debt; this is a perfonal thing, *tis no depar¬ 
ture, beta ufe he who is indented to another in one place, 
is fo in every place. Sid. 228. 

If new matter which explains qr fortifies the bar be 
rejoined by the defendant, it is not a departure. Ifilfi 
Rep. Par . 2. fo. 8. Long v. Jack/on. Sec farther as to 
departure, Id. Par. z. fo. 97, 98, Cfi. Palmer v. Stone 
and ana her. And Co. Litt. 304. a. A departure lacing 
a denial of what is befeue admitted, is a laying and un¬ 
laying, and for that one iffue,cannot be joined upon it, 
*tis naught for the uncertainty. . t i LUL 444. See Black. 


notporfoa. trm,.Kep. 4 r 4 . Pofeh. 171S, Copland v. 
Stanton. 

But where after an order for publication, defendant exa¬ 
mined a witnefs, and then perceiving the iuegubi»i(\ (it 
lacing after publication) the dr fondant on the njuul affida¬ 
vit by himfdf, his clerk in court, and folidior, that they 
had not , nor would fee any of the drpojitiaft, got an order to 
re-examine this witnefs; but before re-examination the 
witnefs died ; upon affidavit of tins, Ld. Ch. Parker or¬ 
dered, that the defendant might make ufe of the ^0/?- 
tions, the re-examination of him being preventcu by 
the a<Sl of Cod. IPms. Rep. 415. cites Mich. 1720. 

Depcflions in the Chancery after a caufe is determined, 
may be given in evidence in a trial at bar in />’. R. in a 
fuit for tiie fame matter, between the lame parties-., if the 

K that depofed be dead ; but not otherwise, for if he 
ving, he mud appear in perfon in court to be exa- 
amined, l$c. 1 Lilt. Abr. 445. Ami where witnehcs 
in a cau/e arc going to lea, or Jong journics, the court of 
B. R. yviil give leave to examine them on interrogatories, 
at a judge’s chamber, in the prefence of the attornon 
both tides; which depefitions in iucli cafe lhaij be admitted, 
to be good evidence. Ibid. And we apprehend the court 
ot Common Pirns will do the fame. 

Dt'pojithtts of iufoimcr*, is\. taken upon oath bp fere a 
oroncr, upon an inquiiirion of death ; or heferc jalLces 
>f peace ou a commitment or bailment of felony, ru.»y be 
_iven in evidence at a trial for the feme felony, if it be 
proved on oath that the informer is dead, or unable to 
ravel, or kept away by the procurement of the prnmter; 
and oath mud be made that the depfuions aie the feme 
hat were fworn before the coroner or juftice, without any 
alteration. 2 Hawk. P. C. 429. 9 

In the cafe of Sir John Fenwick, again ft whom a bill 
>f attainder was paffed, in tlu* 8th of iViUi.un the Third, 


Cov. 3 V. 310. 

^Departure in IDcfpitc of tfcc Court, and entry of it. 

Sec Default. 

3 DftUitter 0 Of (Bolt aufc Slitter, The parttrs or di¬ 
viders of thole metals , from others that are coarfer. St at. 

4 & 1 * 

5 De population, (Drpcfulatio) Is a walling dr deftrpe- 
tion; a dc fetation or unpeopling of any place, by fere, 
fword, pcdilcncc, &r 7 . izity. 30. 

IDcpOpuiatO^CS 9 ({r^nm, Theft? were great offenders, 
by the ancient Common law ; fo called, bccaufe by pro- 
ftrating and ruining of houfes of habitation of the'King’s 
people, they as it were depopulated towns and villages, 
leaving them without inhabitants. Stat. 4 Hen. 4. cap. 
i* J 3 Inf. 204. " 

lDcpfl(rtifatio 3gf0?um, Pdlroying and ravaging 
country, an offence where the benefit of clergy was de¬ 
nied at Common Jaw. 2 Hal, j>L 333. Black. Com. 4 

r. 366. * ’ 

£>rpO$tfctt f {Depof/io) Is the teilimony of a witnefs 
tftherwife called a deponent, put down in writing by way 
of artfwcr to interrogatories exhibited for that purpoie, in 
Cfyalpcery, t+'e, Froof in tfe High Court of Chancery i 
by depoftiovj oFwi'tncffes 5 and the copies of fuch regular¬ 
ly takea andpubfifeed, are read as evidence at the hear¬ 
ing : And dcpjtfitiws taken inVpne caufe, nAy.be ufed a 
the hearing ul a^bthcfec&uffy wlf£ti they are between th 
fame parties, Cfffe without motion j but in a caufe be¬ 
tween other sarfi^s, thpngh . toad)jug the feme matters 
this will ndt oe allowed^ yfi^q^fpecial order of court 
neither wifi* depletions, in ofber cjoerts be permitted to b 
read*. wathpi^ ,kph jprdcr. BraHif fiHtoxn. Edit - 1. 

^ Witoc^^j'ifufly exapi^ed^ .the examinations ar* 
dead cwrthejhEAWfs is At liberty to alter, o; 

after wliiqh and then 

find' mit beFor^, tl^. examination^ are complete, and good 
evidence. Wms. kep. 415, Pdfcb* 171*8. by the reporter, 
The fame p^tipe; prevails in the. Comment, in Eedefiaji, 
riifcaujb. ’ 

Where a witneii was examined in a caufe in Chancery 
and before fgnippp^bit examination died, the Mailer of th 
]kolls upon advtung with a Mailer in Chancery then i: 
- tOUrt, 'denied the making ufe of the depefitions r as bein. 


he Commons rdolved that what one Goodman (a witnefs 
.vho was gone away, and as Juppofed by Sir Johns pro¬ 
curement) had fworn on a former trial, fhould be read 
gainft him. — Tho’ it was llrenuoufly oppofed in the 
Houle, by no againft 181. See Chandler's Debates, 3 
.45. tsi ante & prfi. In the Iloufe of Lords tlic-rc was 
proreft agaiuft this proceeding (the bill paffing in the 
ords Ho ufe, 68 againft 6 i.) Debates in the Iloufe of 
Lords , 1 F, 463,4* 

Dcpojiiions taken before a coroner, cannot be given in 
evidence upon an appeal for the fame death; becaufe it 
is a different profecution from that wherein they were 
taken : And it has been adjudged, That the evidence 
given by a witnefs at one trial, could not in the ordinary 
courfe of jnfiice be made ufe of againft a criminal, on 
the death of fuch wituefs, an another trial. 2 U. P. C. 430. 

It was adjudged in the Earl of Straford’ s trial, that 
where wirneffes could not be produced, by reafon of iick- 
mife, kfc. their depefitions might be icad, for or againft 
the prifhner on a trial of High Treofon; but not where 
they could be produced in perfon : And that depefitions 
by a witnefs before a juftice of peace, might, at the pri- 
foner’s deftre, be read at the trial; in order to take off 
the credit of the witneffes, by fhewing a variance between 
fuch depefitions and the evidence given in court* Ibid. 

But let us caution the ftudent how he takes for law, feme 
peculiar determinations, as to evidence in the cafes of 
Lord Strafford, and Sir John Fenwick. 

Dcpojiuon is ufed in the kw in another fenfe, viz. To 
figniiy the depriving a perfon of feme dignity : And depo- 
fitionh alfo taken for death; and dies depojitionis, the tbiy 
of one's death; Littleton's Di&* 

IDcprifrttlQtt, (Deprivalio) Is a depriving or taking 
away; as when a.biihop, parfon, vicar, is\. is depofed 
from his preferment. Of deprivations there two iortr, 
deprivatio a benefitio, and ab officio ; the deprivation a be- 
neficio is when-for feme great crime, csr. a miniifer is 
wholly deprivedof his living : And deprivation ab efiido is 
where a minbfer is for ever deprived of hiso;der&, wJiich is 
alfo calfed depofitmt or degradation ; an J is commonly for 
feme heinops offence meriting death, and performed by 
the bifhop ia a* felemn manne r, Blount. Dcprtvatto a 
benefit to .is w of the fpiricttal court, g;j jaded upon 

feme prime or defect in the perfon deprived, by which he 

4 B is 
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it discharged from hit fpiritual promotion or benefice, 
upon fumcicnt cauie proved againft him. l Neff. Abr. 
641. 1 # 

Deprivation may alfo be by a particular claufe in feme 
aft o t parliament: the deprivation of biftiops, €! tc. is de¬ 
clared lawful by ftatute 39 Elite, c. 8. Ana by the King’s 
cammiilkm, as he hath the Supremacy lodged in him, a 
biihop may be deprived', for hnee a biihop is veiled with 
that dignity by coromiffion from the King, *tis reafonable 
he Ihould be derived. where there is juft caufc, by the 
fame authority * but the canons diretl, that a biihop 
Dull be deprived in a fynod of the province#*; or if that 
cannot be affernblcd, by the archbiihop; and twelve bi- 
limps at leall, not as his affiftants, but as judges : though 
fu . if this canon was ever received in England? Young 
Clergyman*s Lawyer 105. 

It itas been adjudged, that an archbiihop may deprive* 
biihop for fimony, £57. for he hath power over his fuffra- 
garo, who may be punilhed in the archbilhnp’s court for 
any offence againft their duty. 1 Salk. Rep. 134. The 
caufes of deprivation are many : if a clerk obtains a pre¬ 
ferment in the church, by iimoniacal contract ; if lie be 
an excommunicate, a drunkard, fornicator, adulterer, 
iniidel, fchilmatick or heretick; or guilty of murder, 
man lla ugh ter, perjury, forgery, o7* If a clerk be il- 
litc .ue f and not able to perform the duty of his church ; 
if he .1 fcandaloua perfon in his life and converfation ; 
or baltui Jy is object'd againll him ; if one be a mere lay¬ 
man, and not in holy orders ; or under age, viz. the age 
of twenty-three years, be difoheJieut and incorrigible to 
his ordinary ; or a ncmconfoimift to the canons ; if a par- 
fon re r ule to jfe the common prayer, or preach in dero- 
gatin. a »r it; do not adminifter the fac’raments, or read 
the reticles of religion, &c. 

I fu ly parfon, vicar, ft 7 . have one benefice with cure 
of foul-, and take plurality, without a faculty or di/pen- 
farien : or if he commit wafte in the houfes and lands of 
the church, called dilapidations; all thefe have been held 
good caufes for deprivation of priefh, Degg’s Par/on's 
Ccunjeltor , 98, 99, be. 3 heft. 204. And refufing to 
ulc the common prayers of the church ; plurality of liv¬ 
ing!', £ 57 . are caufes of deprivation ip/a failo , in which cafe 
the church 'hail be void, without any fentence declaratory ; 
and &\uu!<inci> by ail of parliament need no declaratory 
fentence : But in other cafes there mull be a declaratory 
fentence. Dyer 27$. 

Where a benefice is only voidable, but not void before 
fentence of deprivation , the party mull be cited to appear; 
there is to be a libel againft him, and a time affigned to 
anfwer it, and alfo liberty for advocates to plead, and 
after all a fokmn fentertee pronounced : Though none of 
t hefe formalities are required, where the living is made 
ip/o fatio void. Can . 122. If a deprivation be for a 
thing merely of ecclefiaftical cognizance, no appeal lies; 
but the party has his remedy by a commiffion of review, 
which is granted by the King of mere grace. 26 H. 8. 
Moor 781. 

IDeputp, (Deputatus) Is he that exercifes an office, &V. 
in another man’s right; whofe forfeiture or mifdemeanor, 
fliall cauie him, whofe deputy he is, to lofe his office. The 
Common law takes notice of deputies in many cafes, but 
it never takes notice of under-deputies; for a deputy is ge¬ 
nerally but a perfon authorifed, who cannot autnorife ano¬ 
ther. 1 Li/l. Abr, 446. A man cannot make his deputy 
in all cafes; except the grant of the office jullify him in 
it, and where it is to one, to execute by deputy , tftc. 

And there is great dilFerence between a deputy and 
affignee of an office ; for an affignee hath an intereft in the 
office itfelf, and doth nil things in his own name; for 
whom his grantor (hall not anfwer, unlefs in fpecial cafes. 
But a deputy hath not any intereft in the office, but is only 
the lhadow of the officer, in whofe name he doth at) things. 
And where an officer hath power to make afligns, he may 
implicitly make deputies , for cui licet quod majus eft % non 
debet quod minus eft non lie ere. And a fherifF may make 
a deputy , or under-lheriff, although he have not fuch ex- 
prefs words in his patent, dowel. 

A deputy cannot make a deputy ; becaufe it implies an 
alignment of his whole power, which he cannot affign 
over ; but he may impower another to do a particular aft. 
t Salk. 96. Pajcb. 13 Will. 3. B. R. per Holt Ch. J. in 


D E S. 

delivering the opinio^ of the court in the cafe of Parker v. 

Kett. Litu 37$. , _ ■ . . 

Judges cannot aft by deputy, but are to bold their courts 
in perion; for they may not transfer their power over to 
others. 2 Hawk. P. C. 3. But it has been adjudged, that 
recorders may hold their courts by deputy. I Lev. 76. 
1 Nil/. 643. The office of Cuftos Brevium and Chiro- 
grapher in C. B. cannot be executed by deputy. 1 Nelft 
Abr . 644. A lie ward $F a court may make a deputy ; and 
afts of an under-lie ward’s deputy have been held go-d in 
fome cafes. Crc.Eltz. $3 4. .... * 

A ftieriff may make a deputy ; it is incident to his office, 
though no exprefs power is given by his patent; and he 
hath equal power with the High Sheriff. 9 Rep. 49, A 
coroner ought not to execute his office by deputy , it being 
a judicial office of trull; and judicial offices are annexed 
to the perfon. 1 Lill. 446. If the office of parkerffiip be 
granted’to one, he may not grant this to another; becaufe 
it is an office of trull and confidence. Terms de Ley. 

A bailiff of a liberty, may make a deputy. Cro. Jac . 
240. And a conftable may make a deputy , who may 
execute the warrant direfted to. the conitable, tsfe. z 
Danv. 482. G 

When an office defeends to an infant, ideot, lAc. fuch 
may make a deputy of courfc. 9 Rep. 47. Where an 
office is granted to a roan and his heirs, he may make an 
affignee of that office ; and by confequence a deputy. 9 
Rep. A deputy of an office- hath no intereft thejein, but 
cloth all things in his matter's name, and his matter lhall 
be anfwerable; but an affignee hath an intereft in the 
office, and doth all things in liis own name, for whom his 
grantor lhall not anfwer, unlefs in fpecial cafes. Terms 
de Ley. 

A fuperior officer mull anfwer for his deputy in civil ac¬ 
tions, if he is not fufficient: but in criminal cafes it is 
otherwife, where deputies are to anfwer for themfelves. 
2 left. 191, 466. Doll. & Stud. c. 42. 

iJe qulbus Cur IDifteittu, Is a writ of entry, mention¬ 
ed in our books treating of writs. F. N. B. 191. 

IDet, (From the Sax. Dear, Fera) The names of place* 
beginning with this word, fignify that formerly wild 
bealls herded there together. 

IDcrafgn or IDcvevn, {Di/rationare) Seems to be derived 
literally from the Fr. De/rayer , i. e. To Confound and dif- 
ordcr, or to turn out of courfe or difplace; as dcraignment 
or departure out of religion. Stat . 31 H. 8. cap. 6. And 
deraignment and difehargeof their profeffion. 33 ff. 8. c. 
29. Which is fpoken of thofe religious men that forfook 
their orders or profeffion ; and fo doth Kitchen ufe it, 
where he fays the leffee entered into religion, and after¬ 
wards was derained\ p. 152. In our Common Law this 
word is ufed diverfly 5 but generally to prove any thing, 
viz. to deraign that right, deraign the warranty, 
(ilanv. lib. 2. cap. 6. F. N. B. 146. If a man hath an 
eitate in fee with warranty, and enfeoffs a ftranger with 
warranty, and dies ; and the feoffee vouches the heir, 
the heir lhall detain the firft warranty, isfe. Plowd. 7. 
And jointenants and tenants in common fliall have aid, to 
the intent to deraign the warranty paramount. 31 H, B. 
cap. 1. See Bra&ott, lib. 3, trail. 2. cap. 28. Britton 
applieth this word to a fummons that they be challenged aa 
defeclive, or not lawfully made, cap. it. And Skene con¬ 
founds it with our waging and making of law. See Lex 
Derai/nia. 

IDcretfft, (Dereltfus) Is anything forfaken or left; 
or wilfully call away. Derek '$ lands left by the fea be¬ 
long to the King. 2 Nel/. Abr. 903. 

If the fea ftirink back lb flowly that the gain be by little 
and little, 1. /. by fmall and imperceptible degrees, it m 
faid it lhall go to the owner of the lands adjoining. 
Black. Com. 2 P. 262 . So that th(? former part of the 
poiition mull be underftood to mean, where an ifland ini 
the fea is formed, or a large quantity of new land appears. 
See Black. Com. ib. 

SDcfceit&er, Writ of fbrmedon in. A writ which lieth, 
where a gift in tail is made, .and the tenant in tail alienes 
the lands entailed, or is diffeifed of them and dies ; the 
heir in tail lhall have this writ againft him, who is then 
the aftual tenant of the freehold. F. N. A. an, six. 
Black. Cm. 3 P. 192. 

Ipdcmt of lands, tenements, &V. See Di/cent. 
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IDefcrfptiOtli {defer*ptio) In deeds and grants there 
mult be a certain defeription of the lands granted, the places 
where the lands lie, and of the ferfins to whom granted, 
to make them good. But wills are more favoured 
than grants as to thole deftriptions ; and a wrong defeription 
of the perfon will not make a devife void, if there be other* 
wife a (efficient certainty what perfon was intended by the 
teftator. I Nelf Mr. 647. If there ate federal defirib- 
tions of cue perfon in a will, they muft all agree at the 
time of the will executed, in name, circumftances, 
or the devife to fuch is void. Ibid . And where a firft 
defeription of land, bV. isfalfe, though the ftcond is true, 
a deed will be void : centra if the firtt be true, and fecond 
falfe. See 3 Rep. 2, 3, 8, 10, 28, 33, 34, &c. 

IDefmiOU. If any one deferts from the King's armies 
in time of war, whether by land or fea, in England or in 
parts beyond the Teas, is by the Handing laws of the land 
(exclufive of the annual afts of parliament to punifh mu¬ 
tiny and defmion) and particularly by Stat . 18 Hen. 6. 

( , 19. £5 5 Elite, e. 5. guilty of felony, but not without 
benefit of clergy. But by Stat. 2 ttf 3 Ed. 6. c. 2. 
Clergy is taken away from fuch deferters, and the ofFcnce 
is made triable by tfce juftices of every (hire. Black. Cm. 

4 V • |Q| ' . 1 e c 

B>c foil tO?t IDcmcfnc, Are certain words of form 

ufed in actions of trefpafs, &c. by way of replication to 
the defendant's plea: t.e. that he did it de fin tort demefne, 
bV. mode tf forma Thgt he did it of his own 

wn>ng, without any fuch caufe, m manner and form, 
fcfr. When the defendant in jure proprio , or as a fervant 
to another, claims any intereit in a common, or to a 
way, &e. De fin tort generally is not good: but if the 
defendant juftifies as lervant, there it may be good, with 
a traverfe of the commandment, it being material; for 
the general replication de fin tort is properly when the 
defendant's plea con fills merely of matter of excufe, and 
no matter of intereft. 8 Rep. 67. 1 Lil. Mr. 428. 

There ought to be a conclufion to the country, in a re¬ 
plication of de fin tort; becaufe the replication Ihould 
make an iftue of it. 3 Lev. 65. But there cannot be 
variety of matter put in blue ; as matter of record, and 
matter of faft, t$c. 3 Lev. 65. 2 Leon. 108. 

3 DefpitU 0 , Signifies, in our antient law books, a con¬ 
temptible perfon. Fleta , Lb. 4. cap. 5. par. 4. 

3 DcftibttO, To weary a perfon with continual barkings, 
and then to bite; which is provided againfi by old laws. 
—Si ranis hominem defubitet, aut mordent tacit us, in prima 
tulpa rtddanfur fix fil. Leg . Alured. 26. 

IDetarbf&rt, To feize or take into cuftody another 
perfon’s goods, Zsfc. by attachment or other courfe of law. 
Covoel. 

JDetainft- See Forcible Entry and Detainer . 
IDetcrnritmfou Of it ill, The exertion of any aft of 
ownerlhip by the leflor, puts an end to, or determines 
an eftate at will. See Black. Com. 2. V. 146. 

IDetfuet, A word ufed in writs, which is necefibry in 
the writ of detinue, l$e. See Debet Detinet . 

IDetittUf, {detinendo) In the Common law is like 
aftio depofiti in the Civil law, and is a writ which lies 
againft him, who having goods or chattels delivered to keep, 
refufeth to re-deliver them. In this action tbp thing de¬ 
tained is generally to be recovered, and not damages; but 
if one cannot recover the thing itfelf, he (hall recover da¬ 
mages for the thing, and alfo for the detainer. Wood’s 
Inft. 542. Berime lies for any thing certain and valuable, 
wherein one may have a proJAty or right; as for a horle, 
cow, Iheep, hens, dogs, jewels, plate, cloth, bags of 
money, facks of com, It muft tie laid fo certain, that 

the thing detained may be known and recovered; and there¬ 
fore for money Out of a bag, or com out of a fuck, i£c. it 
lies not; for the money or corn cannot In this cafe be 
known from other money or com; fo that die party muft 
have an aftion on the cafe, t$c. i Inft. 126. F. N. B. 
138. Yet detlm my be brought for a piece of gold, of 
the priceof ttt. thb 1 not for aar. in money; for here is a 
demand of a certain particular piece, tDanv.Abr. 510. 

If a man receiving money from a banker, put part 
thereof into his bag, and while he is telling the *eft the 
bag is ftolen ; no tdMm of detinue, lies; becaufe by 
putting up the money, he had appropriated it to his own 
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ufe. Comb . 475. A man lends a fum of money to an¬ 
other, detinue lies not for it, but debt 1 but if J. bargains 
and fells goods to B. upon condition to be void if J. 
pays B. a certain fum of money at a day; now xiA. pays 
the money he may have detinue againft B. for the goods, 
though they came not to the hands of B. by bailment, 
but by bargain and fale. Cro . Eliz. 867. 2 Daunt. 510. 

If a man delivers goods to A* to deliver to B. B. may 
have detinue , for the property is in him: and where he 
delivers them to B. and after grants them to D. he (hall 
not have detinue after the granr, but the grantee (lull have 
it. Teh. 241 • 1 Bulfi 69. When goods are delivered 
to one, and he delivers them over to another, aftion of 
detinue may be had againft the fecond perfon, and if he 
delivers them to one that has a right thereto, yet it is 
faid he is chargeable : alfo if a perfon to whom a thing is 
delivered dieth, detinue lieth againft his executors, 
or againft any perfon to whom the thing c rnics. 2 Danvi 
Abr. 511. 

A man may have a general detinue againft another that 
finds his goods: though if ^deliver any thing to A: to re¬ 
deliver, and he lofes it, if B. finds it and delivers it to 
C. who Has a right to the fame, he is not chargeable to 
me in detinue, becaufe he is not privy to my delivery. 

7 //. 6. 22. 9 H. 6. 58. Though trover is the com¬ 

mon action for goods found, or wrongfully detained, 
where there was at firft a legal pofleflion. 

In actions of detinue, the thing muft be once in the pof- 
feftion of the defendant; which pofleflion is not to be al¬ 
tered by aft of law, as feifure, toV. And the nature of the 
thing muft continue, without alteration, to intitle this 
aftion, F. N. B. 138. If I find goods, and before the 
owner brings his aftion, I fell them; or they are recovered 
out of my hands upon an execution, or outlawry aglinft 
the owner, c;c. he cannot have detinue againft me. 12 
E 4. 8. 27 H. 8 . 13. or trover . But aftion of detinue 

will lie qgainft him that finds goods, if they are wafted by 
wilful negligence. Dr. & Stud. 129. 

A man buys cloth or other things of another, on a 
good and perfeft contraft; if the feller keeps the things 
bought, detinue lieth. Dyer 30, 203. Where one takes 
my goods into his cuftody to keep them for me, and rc- 
fufes to reftore them; although he have nothing for the 
keeping of them, this aftion will lie. 4 Rep. 84. 29 

Aff. pi. 28. If I deliver to one a trunk that is locked 
with things in it, and keep the key myfelf, and fome- 
tliing be taken out of it, writ of detinue lieth not for this: 
but if the trunk and all that is in it be taken away, there 
it lies. 11 Rep. 89. 4 J?. 3. 

This aftion will not lie, where a man delivers goods to 
me, and I bid him take them again, if he refufes to do it: 
or where one takes my goods or cattle by wrong as a 
trefpafler; or by way of diftrefs for rent or as damage 
fefant, isr. Nor for a horfe Tick, when it is taken or 
lent; if he dies of that ficknefs. Bro. Detin. 242. 43 
E. 3. 21. 21 £.4. And if it be a ring that is deli¬ 
vered to another, and he breaks it, it is doubted whether 
aftion of detinue may lie; becaufe the thing is altered, 
and cannot be returned as it was: but aftion on the cafe 
lieth. And although where goods are found, and fold, 
detinue lies not: yet aftion upon the cafe of trover 
andconverfion may be brought. 12 J?. 4. 8. 18 E. 4. 22. 

To bring detinue, the plaintiff is to fet forth the time 
and thing delivered, to what ufe the fame was delivered, 
and the time appointed for the re-dclivery thereof, with 
its value, &c. If for a thing bought, he muft (hew when 
he .bought it, and what he paid, and the time for delivery; 
alfo in trover, the nature and value of the things are to 
be (hewn, the time and place when and where the plaintiff 
was pofTeiTed of them, and how they came to the de¬ 
fendant’s hands* with the converfion, &c. Praftif Solic . 
Aftions of detinue are not fo frequently brought as for¬ 
merly; for aftions of trover and converfion are had in their 
(lead, where the converfion changes the detinue to aftion of 
the cafe ; and thereby the tedious proceedings as to gar- 
niflimcnt, fSt. are now out of ufe. xo Rep. 57. 1 Inft. 

286. See Tmver, ** 

SHtflUie Of Charter*, A man may have detinue for 
deeds and charters concerning land; hut if they concern 
the freehold! it muft be in C. B. and no other court. 
Aftion of detinue lies for charters which make the title 

of 
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of hinds ; and the heir may have a detinue cf charters 
aJrho;>'Ji hi. hath not the land : if my father fie tiiifciJed 
and tlh i,\, I j i»<’ f/ have detinu' 1 /dr the charters, twtwjth- 
ff ndh);, | h ■ Vi 1 (vt the Jarid ; her the executors ftia/J not 
h.nv i:u: a*-:.':.* f r ihcijj. j\irw A>/. Br. 308. If a man 
Jfc-ji n:v c •M’-f-rs from mo, eoncernio the inheritance of 
niyl.m i, .Midi know the c ruinty of them, and the land; 
or i i be in a the it ock" :-c . and i Know not their 
ee.tain.y, [ may recover them by this writ: fo where 
htth :uc ^ivc’ii to me and J. S. and mv heir:, and he 
die.., if another gen the de*J‘ ; and if tenant in tail give 
away taf *:rt:d *i and then die, ids jilue may biing | 

a (*f detiffi f chert ers. Co. Lit. 2K6. I Rep. 2. j 
r. N. K. lid. Bui it tli 1 ’ tenant i:t tee h m pic do give | 
auitv .tk 'Iccd'i of h-iuh h:«* r 1®AV not have this | 
aL : 'r : and in c:u a w**m:in gr^at wnli child by her 
the* $(■ a hui’und *- ..rteisiroin h’.s daughter and 

hrir that r’i.eeni the i uring the time Ihe is with 

child ; d*is writ will n 'Minit her. ji L\ 3. n. 

D "ini.v was, bioueht f *r a deed, and the pkuniiif had a 
th it the detained the deed, and the 

jtjiive zof. damages, but did not find the value of the 
deed ; and iJvii there iftucd out a dijlringas to deliver the 
thvd, 01 tae wine, .nd afterwards a writ of inquiry was 
aw;:, drd value: whereupon the jury found a diffe¬ 

rent vrilie from what the f.rii verdift found; ami it was 
adjudged good. Raym. 124.. 1 Keif Air. 649. In detinue 

tf ^barters, it the iiiuc be upon the detinue, and it is found 
thai tin- de fend ant hath burnt the charters, the judgment 
fb.'di not be to recover the ■ barters, which it appears can¬ 
not be had ; but ’tis laid it flu)! be for the plain:id to re¬ 
cover the land in damages# 2 Rol. Si hr. 101. 2 Daw. 

Abr. 71 1. For detaining of deeds and charter, concern¬ 
ing the inheritance of lands, or an indenture of Jeafc, the 
defendant fhall not wage law; but in a common action of 
detinue lie may do it. 1 In//. 295. 

SDcttaue of <2?ocH0 Ui jpr.;nivtiumngc, Is on a 
divorce betwixt a man and his wife ; after which, the 
wife fhall have this writ of detinue for the goods given 
with her in marriage. Mich. 35 E. i. New Nat. Br . 
308. 

IDctiaftat'C* Signia punifhment to be torn in pieces 

with horfcs.- Apojtat*?, jaenkgi, & bujujmodi , detrac- 

tari dehent iff comburi. f KLa, lib. I, cap. 3 7* -But we 
know not, nows of any fuch puniihmcnt by our laws. 

IDctUtitcavc, To dilcovcr or lay open to the world. 
Mattb. We fin:. 1240. 

IDcDaliiatus, h where an offender is without furcties or 
pledges. Si homo in * villa dslinquit iff devadiatus fuerit, 
ml inds /wheat preepnfitus regis. Domefday. 

3DcU4$«l>it ; or iCcbaBatocrmn bona Ccftato;/*, Is a 
writ that lies againft executors or adminiftrators, for pay¬ 
ing debts upon fur pie con trad:, before debts cm bonds and 
fpccialties, (Sc. for in this cafe they are liable to a&ioc 
ap if they had fqua.ndered a., ay the goods of the dcccafed 
or converted them to their own uie ; and arc compellubL 
to pay fuch debts by fpccialty out of their own goods, t< 
the value of what they fo paid illegally. Dyer 232. Bu 
if an executor pays debts upon lirople contract, before he 
hath any notice of bonds, it is no dwefiavit ; and regu¬ 
larly this notice is by an a£Uon commenced again!! him 
for the doth not oblige him to take notice of it him- 
felf, nor of a judgment againll his teftator, becaufe he is 
not privy to atts done either by or againft him. 1 Mod. 
171J. 1 Lev. 215. Sedqu. as to a judgment docketed, 

if the law doth not prefume that fuiiicicut notice? 

Where an executor, /Si. pnyeth legacies before debts, 
and hath not fufiicient to pay both, ’tis a dwxjlantit. 
Alfo where an executor fells the te!lator*s goods at an 
undervalue* it is a dwaftavit; but |His is underttood 
where the fale is fraudulent; for if more money could not 
be had, it is otherwife. Kthv. 59. 1 NS/., Abr. 649. 

Executors keeping the g f 'o*L of the deccufcd in their 
hands, and not paying the lellator's debts; or felling 
them, and not paying olf debts, &c. or not obferving 
the law which directs them in the management thereof; 
or doing any thing by negligence or fraud, whereby the 
eilatc of the deceafed h mil emplaned, are a dewtjkrult, 
or waile ; and they lhall be charged for fo much de hanis 
prepriii, as if for their own debt. 8 Rep. 13,3. But the 
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, | fraud or negligence of one executor is not chargeable on 
, 1 the red, where there arc fevcral executors. I RoL Abr . 
9 * 9 * 

, There are Lome cafes in the old books, in which it 
j hath been held, if an executor waltcs the goods cf the 
tdlator, and afterwards makes his executor, and dies, 
f leaving a/lets, that an a^Uon of debt will not-lie agairdt 
j the executor of the wafting executor, upon a fuggeftion 
j of a dwaflavit or wafte by the iirit executor; becaufe 
■ his a perfonal wrong which died with him. 3 Leon, 
241. Butin this cafe there is a difference between a law¬ 
ful executor and an executor de /on tort ; for as an executor 
defon tort pofTciTes himfelf of the goods wrongfully, if he 
afterwards walles ihem, and dies, leaving affets, his execu¬ 
tor lhall be charged upon the fuggeftion of a dcvajlavit in 
his tt lister, bccaufe he came wrongfully by the goods, and 
t herd ore the wrong fhall not die with his perfon, 2 Lem. 
133. And before the ilatute 30 Car. 2 c. 7. it has been 
decreed in equity againft the executor of a lawful executor, 
who had wailed the goods, and died, that fuch executor 
Ihouid be liable to make good to the creditors of the tef- 
utor, fo much as the firll executor had wafted, and fo far 
as he had diets of the laid firft executor. 1 Chanc. Rep. 
257. • 

By that ftatutc ’ds enabled, That if an executor de /on tore 
wattes the goods, and dies, his executors fliall be liable in 
the fame manner as their teltator would have been if he 
had been living. And it has been hnee adjudged, that a 
rightful cxccutur* who wffile: the goods of the it ha tor, is 
In ciieCc an executor de Jon toft f<*r abufing his truft; and 
merefor, his executor or adminiftrator may be liable to a 
uwajla-xit. 5 Mod. 113 . 

Debt lies againft an executor in tlic d;het and deliver, 
where there is a judgment againft his teftator, upon a 
1 fuggeftion only, that he had wafted the good*; and thia 
L a more expedition way than the old method of Jci.fac . 
hiquiry , which was iflued to fhew caufe why the plamtifF 
fnould not have execution againft the executor de honit 
proprih, and thereupon the fhcrifF returned a dcvujltwii, 
(Sc. 1 Lev. 147. 1 Nelf. 653. 

A hufband is to be charged for wafte done by his wife 
dum /ola: but the hufband is not chargeable after the 
death of a wife executrix, on fuggeftion of a devafiamit in 
a declaration againft him. Crc. Car . 603. Lutnv. 672. 
And it h<i3 been adjudged, that a feme covert executrix 
Cannot do any wafte during the coverture; though for 
walte done by the hufband fhe fhall be charged, if fhe fur- 
vive him; but then iunuft be on a judgment obtained 
againll him, and not on a bare fuggeftion of a Jevajlavit, 
i/c. 2 Lev. 145. If an executor or adminiftrator con- 
feftes judgment, or fuffers it to go by default, he thereby: 
admits affets, and is eftopped to fay the contrary in an 
a&ion 011 fuch judgment fuggefting a devajiavit. Wilft 
Hep. par. 1. fol. 258. Skelton v. Hawling, Executor. 

See Dchrt is Dr 1 net, and Executor. 

JDebcncrunc, A writ heretofore direded to the dcheator 
on the death of the heir of the King’s tenant under age 
and in cuftody, commanding the efeheator that by the 
oatlis of good and lawful men he inquire w)>at lauds 
tenenums by the death of^ the tenant came to the King* 
I)ycr 360. Th ; s writ h> now difufed: but fee Spat. 14 
Car. 2. c. fi. for preventing frauds and abafes. in hi*, 
Majelly’s Cujhm. 

fccUcft, (dt vejlirt) Is oppoftte to inmrjl. As in<v/t 
figni/ies to deliver the po/ftftion of any thing to another ; 
fo demeft ftgnifieth the taking it away. Feud, lib. u 
cap . 7, • 

£>tWc> (from the Fr. dcyi/cr, to divide dr fort into 
parcels) 1$ properly where a hi an gives away any lands or 
tenements by will in writing. And he who gives away 
his lands'in this manner/ is called the. demi/or ; .and he 
to whom the lands are giveiL demtjee. A devifi in • ^ 
writing is, in law conftrudion, no deed; b,ut an inftru- 
ment by vvhich lands are conveyed. And antiently wheie 4 
lands were dcvifcable, it was by cuftoth only; for at 
Common law, in favour of heirs,* no lands or tenements 
n fee fimple were devifeable % will; nor could they be 
transferred from one to another but by folemn livery and 
feifin; matter of record, of fufticicnt deed, or writing. 
hft. 111. 2 hjf. 386; i$c. But now it U otherwise 
1 by’ 
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by Stat . 32 /far. 9 . e, i. And fee 34, 35 1/“. $. r« 5 
*Tis faid, that words of recommendation and defire in a 
will arc always held to be a devife j as where the teftator 
gives a legacy to one, willing him to do fuch a thing, 
iSfc. Preced. Cane . 201, 202. 

Devife to the firft and cldeft fon not heir at law to his 
father, is a good devife to the fecond fon. Rep, Temp, 
Hardvj. per Annaly, 96. Marmood ex dim . Fennel & ai* V. 
Darrel. 

A general introductory claufe is a key to explain par¬ 
ticular devifes in the will. Jd . 143. Maudy & Maudy, 

Negative words in a will, will not disinherit the heir, 
but they are proper to explain other parts of the will 
Id. ib. See mil, 

IDefroireo of CaIW ere the cufcoms due to the 
King, for merchandife brought into or carried out of 
Calms, when our ftaple remained there. 2 R. 2. flat. 1. 
r. 3. Devoir, in French, fignifies a duty; paying their 
cuftom and devoirs to the King. Stat. 34 Ed. 1. c. 18. 

IDejctroviu*, Is underftood to take the right band of 
another. And tl^f word dextrarics has been uied for light 
horfes, or horfes for the great faddle; from the Fr, dtr 
finer , a horfe for fervice,—Willielmus de B* dedit Regi 
ires dextrarios, quinque cbacuros, t$c. pro babenda feifina 
Cafir . de Grofmunt, '<5c. Rot. Chart, in Tar . London, 
Anno 7 Joh. «. 38.' t 

IDeyna* bate, Shaking of hands in token of friend- 
(hip; or a man’s giving up himfelf to the power of an¬ 
other perfon. IValfingb. f . 332. 

IDiuritim, Is taken for daily food $ or as much as will 
fuffice for the day. Du Cange. 

2 Di\Upcuntso, Stain’d with many colours. Mon. torn. 3. 
fag. 314. 

ID it4, A tally for accounts, by number of taiBees, 

cuts or notches. - Et prester hoc debet magifier marifebal- 

Jiir habere dicas de donis liberation!bus qua fuerint in 
The/aura Regis, (tfc. Lib. Rub Scaccar. fol. 30. And 
in an antieiu record,— lnftitutum eft ut diligenterper dicam 
no/at nr quantum ex omni genere bladi *vel leguminis expendttur 

in Jamue.' - Et dica ilia dividatur in duo, & una pars de - 

putahiter cujhdiee hvjpitalis fratru , &c. altera grangiario . 
Statue. Ord. de Semplinghiam, p. 748. 

IDfcfcor, or IDicfcet of Heather, Is a certain quantity, 
confifting of ten hides, by which leather is bought and 
fold : there are alfo dickers of iron , containing ten bars to 
the dicker. This word is thought to come from the Greek 
which fignifies ten. Dome/day . 

JDitto?eS and IDtftttin; The one fignifies an. arbitra¬ 
tor ; and the other the arbitrament.- Protulit dic¬ 

tum Juum isf fmtenti&m pro Rege Angliae, Malmf. p. 
384. 

IDtfttsm be &encU»0;tb, An edict or award, between 
King Henry the Third and his Barons and others, who had 
been in arms againft him: fo called, becaufe it was made 
at Kenebwortb caftle in fFarwick/bire, anno 51 Hen. 3. It 
contained a compofition of thofe who had forfeited their 
eftates in that rebellion, which compofition was five years 
rent of the lands and eftates forfeited. 

IDiern Ctauttt ejetremom, Was a writ iffued out of the 
court of Chancery to the efeheator of the county, upon the 
death of any of the King’s tenants in capite, to inquire 
by a jury of what lands he died feifed, and of what value, 
and who was the next heir to Jiiro; and the fame ought 
to be granted at the fuit of ySe next heir, CSV. for upon 
that, when the heir came of age, he was to fue livery pf 
his lands out of the Kigg’s hands. F. N* B. 251. 

ZDfc*. There are fcveral forts of days, 1. e. days natu¬ 
ral, artificial, and legal; and Sunday is not only dies non 
juridical as to legal proceedings, but alfo as to contraCb. 
^2 In ft. 264. See Day* 

3 Dttft batutf. Is a day or time.of refpite given to the 
defendant in a fuit by the court. Broke. 

JDif § tfffottfyiJe, Was the day of congrefs or meeting 
of the EngHjb and Scotch, appointed annually to be held on 
, the marches or borders, to adjuft all differences between 

them, and preferve the articles of peace.- Conve- 

perunt ad diem marchise jonventum fuit inter eos pro 
commode pacts, Tho. Walfingham, in Ric. 2. p. 
307. 
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Jbfeta, A day’s journey- Omnis tathmali/h t/tda 

con0at ex viginti miliaribus . Fleta, lib. 4,. c. 28. And 
in this fenfe it is ufed by Bratton, lib. 3. tratt. 2. c. 16. 

IDict, (conventus) An aflembly; as the diet of the 
Empire, of Rmtijbon, Sec. 

The diets of the empire of Germany were the fame with 
the affemblies of March and of Man, held by the Kings of 
France, They meet at leaft once a year. Every freeman 
had a right to be prefent. They were afiemblies in 
which a monarch deliberated with his fubjeCb* concern¬ 
ing their common intereft. But when the princes, digni¬ 
fied ecclefiafticks, and barons, acquired territorial and 
independent juritdiftion, the diet became an affembly of 
the feparate ftates, which formed the confederacy of 
which the Emperor was the head. While the confuta¬ 
tion of the empire retained its primitive form, attendance 
on the diet was a duty ; and a neglect to attend* punifli- 
able with lofs of vote, and heavy penalty : but when the 
members became independent ftates, the right of fuffrage 
was annexed to the territory or dignity, not to the perfon. 
Robert. Hi ft, Emp. Charles V. 1 V. 383, t$c. which fee. 

Among the Anglo Saxons here, in England, there was 
from time to time an affembly of the whole nation (u e, 
of all freemen) called wittena gemot , fimilar to the diets 
of the empire. In this affembly was lodged the whole 
legiflative power of the community; here was the fupreme 
authority, over all perfons and in all caufcs, ecclefiaftical 
as well as civil. Squire ’r Anglo Sax . Government, 165, 

©i'ett f mon 3 D} 0 it, God and my Right, the motto of 
the royal arms, intimating that the King of England 
holds his empire of none but God; firft given bypiing 
Rich. 1. » 

3 Dfcu fon 9 ft, Are words often ufed In our old Jaw; 
and it is a maxim in law. That the a£ of God dial! pre¬ 
judice no man. Therefore, if a houfe be bjown down by 
tempeft, thunder or lightening, the leffee or tenant for 
life or years, Ihall be excufcd in wafte; like wife he 
hath by the law a fpecial intereft to take timber, to build 
the houfe again for his habitation. 4 Rep . 63. 11 Rep, 

82. So when the condition of a bond confifts of two 
parts in the disjunctive, and both are poflible at the time 
of the obligation made, and afterwards one of them be¬ 
comes impofible by the ad of God, the obligor is not 
bound to perform the other part. 5 Rep. 22. And 
where a perfon is bound to appear in court, at a certain 
day, if before the day he dicth, the obligation is fared, 
l*tc. See Bond . 

iDtffacerc, To dellroy: and diffatfh is a maiming any 
one. Leg. H. i. c. 64, 92. 

IDtftojtfave USeftum, To take away, or deny juftice* 
Matt. Parif anno 1164. 

3 Dfgeft, The book of Pandc&s of the Civil law; 
which hath its name from its containing Legalia pracepm 
excelhnter Digefta. Du Cange. 

JDl'gttftp, (dignitas) Signifies honour and authority; 
reputation, &c. And dignity may he divided into fupe- 
rior and inferior: as the titles of Duke, Earl, Baron, 
are the higheil names of dignity ; and thofe of Baro¬ 
net, Knight, Serjeant at Law, Sc. the loweft. Nobility 
only can give fo high a name of dignity , as, to fupply the 
want of a furname in legal proceedings: and as the 
omifiion of a name of dignity may be pleaded m abatement 
of a writ, &c. fo it may be where a peer, who has more 
than one name of dignity, is hot named by the Moil Noble. 

2 Hawk. P. C. 185, 239. No temporal dignity of any 
foreign nation can give a man a higher title here than 
that of Efquire. 2 Injfi. 667. See Addition and D if cent* 

IDignitp (SccUdauiCai, (dignitas ecclefiafthalis) Is de¬ 
fined by the Canonifts to be adminiftrath cum jurifdi&ione 
fcf poteftate aliqua oonjunBa; of which there are feveral ex¬ 
amples ii^ Duarenus, de Sacris Scclef. lAc. lib. 2. c. 6. 
Dignities ecclefiaftical are mentined in the S/at. 26 H. 8. r. 

31 i*f 32. And of church dignities , Cambden in his Bri¬ 
tannia, p. 161. reckons in England 544. 

ID 1 | (dignitarii) Are thofe who are a dvanced 
to any dignity ecclefiaftical; as a Biihop, Dean, Arch- 
decon, Prebendary, But there arc iimple Prebenda¬ 
ries, without cure or jurifdi&ion, which arc not dignita¬ 
ries. 3 Inft. 155. 

4 C IDUaplbution, 
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fDftapftatton, (dilapidate) Is where an incumbent on 
a church living (offers the parfonage houfe or outhoufes 
to fall down, or be in decay for want of neceffary repara¬ 
tion t or it is the pulling down or deftroying any of the 
houfes or buildings, belonging to a fpiritual living, or 
deftroying of the woods, trees, (Ac. appertaining to the 
fame ; for it is faid to extend to the committing or fuffer- 
ing any wilful watte, in or upon the inheritance of the 
C .urch. j Degg*s Par/, Count .\ 89, It is the intereft of the 
church in general to preferve what belong^ to it for the 
benefit of the fucceflors; and the old canons, and our own 
provincial conttitution* require the clergy fufficiemly to 
repair the houfes belonging to their benefices j which 
if they neglcd or refufe to do, the bifhop may fequeiicr 
the profits of the benefice for that purpofc, (Ac* Rights 
Clerg. 143, And by the Canon law, dilapidations are 
made a debt, which is to be fatisfied out of the profits of 
the church; but the Common law prefers debt on con- 
trads, (Ac, before debt for dilapidations. Hem. 136, 

The profecution in thefe cafes may be brought either 
againft the incumbent himfelf, or againft: his executors 
or adminiftrators; and the executor or adminiltrator of 
him in whofe time it was done or fuffered, mud make 
amends to the fucceiTor: and if you proceed again It the 
incumbent, then it is proper in the fpiritual court: like- 
wife you may proceed in that court againft an executor, 
or the fucceffor may have an adion of the cafe or debt at 
the Common law, in which adion he (hall recover da¬ 
mages in proportion to the dilapidations. 1 Ntlf, Abr. 
656. 

Bji ilatute, if any Par/on, &c. (hall make a gift of his 
goods and perfonal eftatc to defraud his fuccefibr, as to 
dilapidations , fuch fucceffor may have the fame remedy in 
the fpiritual court agairiil the perfon to whom fuch gift 
is made, as he might have againft the executors of the 
deccafed Par/on. 13 Eliz. cap. 10. And money reco¬ 
vered for dilapidations > is to be employed in the repara¬ 
tions of the lame houfes fuffered to be in decay, or the 
party recovering (hall forfeit double the value of what 
he receives, to the king, by St at. 14 Eliz. cap. 11. 

Where in our books it is faid, that dilapidations are 
fuable for only in the ecclefiaftical court, that is to be in¬ 
tended when the fuit is grounded upon the Canon law; 
for an adion of the cafe might have been brought at 
Common law, by the fucceffor againit the executors of the 
dilapidator. Parf Counf. 97, 98. If a Parfon fuffers 
dilapidations , and afterwards takes another benefice, 
whereby his former benefice becomes void, his fucceffor 
may have an adtion againit him, and declare that by the 
cuftom of the kingdom he ought to pay him tantas dena¬ 
ri or um fummas quant* fu/fichnt ad reparandum, (Ac. 3 
Lev. 26$. In cafe a Parlon come? to a living, the build¬ 
ings whereof arc in decay by dilapidations, and his pre- 
deceffor did not leave a fufficient perfonal eltate to repair 
them, fo that he is without remedy; he is to have the 
defects furveyed by workmen, and attefted under their 
hands in the prefence of witneffes, which may be a means 
to fccure him from the incumbrance brought upon him by 
the fault of his predeccffor. Country Parfon s Companion , 
6 °. 

IDtlfltOjV |Mca0, Are fuch as are put in merely for de¬ 
lay ; and there may be a demurrer to a dilatory plea , or 
the defendant (hall be ordered to plead better, 3 c* The 
truth of dilatory pleat is to be made out by affidavit of the 
fad, (Ac. by St at. 4 Ann. c. 16. Jed. n, See Plea. 

IDflfgfatUfi, Outlawed, 1. t. de lege eje&us. Leg. 
Hen. 1. c. 45. 

IDilltgront, Pottage formerly made for the King* s table, 
on his coronation day : and there was a tenure in lerjeanty, 
by which lands were held of the king, by the fervice of 
finding this pottage, at that great folemnity. 39 H. 3. 
JDfllit&Ktac, Is ufed in our records for a moiety, or 

one half.- Sciant quod ego Matilda film Willielmi 

1 c F. drift Walters de S. ^CHudietatem illius burgagii , (At. 

'■ .— Sine dat . ex libro Chart. Prior*t. de Lco- 

minftcr. 

SMiltinifMng the coin , A fpecies of treafin. See 18 
Eliz. c. i . and Coin. 

IDimimiti'ctl, (diminuth) h where the plaintiff or de¬ 
fendant in a writ of error alledges to the court that part 
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of the record is omitted And remains In the inferior toart 
not certified; whereupon he prays that it may be certified 
by certiorari. Co. Ent . *32, 242* Of courfe diminution 
is to be certified on a writ of error, though if ifiue be 
joined upon the errors affigned, and the matter is entered 
upon record, which is made a confilim , in this cafe there 
muft be a rule of court granted for a certiorari to certify 
diminution, 1 Lill. Abr. 245. Diminution cannot be * 2 - 
ledged of a thing which is fully certified; but in fome- 
thing that is wanting, as want of an original, or a War¬ 
rant of attorney, (Ac. 2 Lens. 206. 1 NelJ. Abr. 658* 
And if on diminution alledged, and the plaintiff in error 
certify one original, (Ac. which is wrong; and the de¬ 
fendant in error certifies another that is true; the true one 
fhallftand, Cro.Jac. 597. Cro. Car. 91. After a writ 
of error brought, and the defendant hath pleaded in r nl h 
eft erratum, he cannot afterwards alledge diminution ^ be- 
caufe by that plea heaffirmeth or alloweth the record to be 
fuch as is certified upon the writ of error. Godb. 266. 
But in fome cafes, diminution hath been alledged, after in 
nullo eft erratum pleaded, ex gratia curiae ; though not etx 
rigore juris. Palm. 85. And there is an inltance, that the 
court in fuch a cafe hath awarded a certiorari , to inform 
their confcience of the truth of the record in C* B* where 
the defendant in error had not joined in nullo eft erratum. 

1 Nelf. 658. # ’ 

?DitmffO?V JUtttr0, (liter* dimijforitt) Are fuch at 
are ufed where' a candidate for holy orders has a title 
in one dioccfe, and is to be ordained in another: the pro¬ 
per diocefan fends his letters dimiffbry directed to fome 
other ordaining bifhop, giving leave that the bearer may 
be ordained, and have fuch a cure within his diftrid. 
ConveL 

JDiOce fe, (dietcefis) Signifies the circuit of every bi- 
(hop’s jurifdidion. ^ For this realm hath two forts of di- 
vifions; one into (hires or coantics, in refped to the tem- 
poral fiate ; and another into dioce/es, in regard to the 
ecclefiaftical fiate , of which wc reckon twenty-one in Eng¬ 
land, and four in Wales* 1 Infi, 94. Alfo the kingdom 
is faid to be divided in its ecclefiaftical jurifdidion into two 
provinces of Canterbury and York ; each of which provinces 
is divided into dioce/es, and every dioce/e into archdea¬ 
conries, and archdeaconries into parKhes, (Ac. Wood's 
Inft. 2. 

The bounds of dioce/es are to be determined by wit- 
neffes and records, but more particularly by the admiai- 
ftration of divine offices. To which purpofc, there am 
two rules in the Canon law : in one cafe, upon a dtfpute 
between two bifhops upon this head, the diredion is, 
that they proceed in the bufinefs, by ancient books or 
writings, and alfo by witneffes, reputation, and other 
fufficient proof: in the other cafe, where the queftio* 
was, by whom a church built upon the confines of two 
dioce/es (hould be confecratcd, the rule laid down is, that 
it ffiould be confccrated by the bifhop of that city, who 
before it was founded, baptized the inhabitants, and ad- 
miniftred to them other divine offices. Gib/. 133. 

The jurifdidion of the city is not included in the 
of dioce/e, fo faith the Canon law: and accordingly, i® 
citations to general vifitations, direded to the clergy, it 
is ordered to cite the clergy of the city and dioce/e. GM. 
1 33 * 

A bifhop may perform divine offices, and ufe his epiA 
copal habit, in the dioce/e another, without leave; but 
may not perform therein any ad of jurifdidion, without 
permiffion of the other bifhop. <5/4/1133. 

A clergyman dwelling in pne dioce/e , and benefited m 
another, and being guilty of a crime, may, in difiercut 
refpeds, be punilhed in both; that is, the bifhop m 
whofe dioce/e he dwells, may profeeme him; but tku 
fentence, fo far as it affieds his benefice, muft be carried 
into execution by the other bifhop. Gib/. 134. 

JDiTahflitt’, (di/abilitas) Is when a man a difablrd, 
or made incapable to inherit any lands, or take that bene¬ 
fit which otherwife he might have done: which may hup-* 
pen four ways; by the ad of an ancelior, or of the party 
himfelf, by the ad of God, or of the law. 1. Dijdbiliif 
by the ad of the anceftor, is where the.anceftor h attaint- 
ed of ticafon, (Ac. which corrupts the blood of his chil¬ 
dren j fo that, they may not inherit hi* eftatc. 2* Dijabi- 

iity 
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By by the aft of the party, is where a man binds himfelf refreftntatm, and by right of propinquity or Oearnefs of 

% he willgr*ftt blood. Litt. a. i lWr.415. 3 kip. 40, 

L A IkMHfa ' T'A ksiM In Mil a 14 L>. jl f A _ _ ..il 


by obligation, that upon furreader of a leafe, 
a new eftate to the leflee j and afterwards he grants^over 
the reversion to another, which puts it oat of his power to 
perform it. 3. Di/Ability by the aft of God, is where i 
perfon is non /asset mtmoriat, whereby he is incapable to 
snake any grant* &V. $0 that if he paffeth an eftate out 


To have land in fcc-fimple by difcent, a perfon mail 
be heir of the whole bloody he is to be the next, and 
mtft worthy of blood* to the anceftor j and he ought to 
be heir to him that was laft actually feiftd. Where lands 
defeend to the (bn from the father, and he enters on the 


of him, it may after his death be made void s but it is a lands, and dies feifed thereof, without having any iiTue, 
maxim in law. That a man of full age fall never be rt» this land will defeend to the heirs of the pan of the fa- 
etived to difable Ins own perfon . 4. Di/ability by the ther* who are of the whole blood; and if there are none 

aft of the law, is where a man by the foie aft of the fuch, the land fhall efeheat: fo where lands defeend on 
law, without any thing by him done, is rendered inca- the part of the mother. Lite. Se 3 . 4. 1 Inf. 13, And 
pable of the benefit of the law $ as an alien born, & r* there is a maxim in law, that where lands defend on the 


terms de Ley . 
43 


5 Rep. 21. 4 Rep. 123, 124. 2 Rep. 


There ait alio other difabilities, by the common law, 
of ideocy, inf ante, and coverture, as to grants, t$c. And 


paft of the father, the heirs of the mother fall never in¬ 
herit 1 and when lands defeend on the part of the mo¬ 
ther, the heirs of the father fall never inherit. 1 loll. 

14. But it has been refolved, that a fine and render of 


by ftatute in many cafes: as fapifts are difabled to make lands, claimed by a party, as heir at law ex parte materna, 
any prefentation to a church, t$c. Officers not taking the will alter th^ quality of the eftate ; Co that it Ihall defeend 
oaths, are incapable to hold oifices: Foreigners, though to the heir ex parte fatsrna. 6 Rep. 63. Cart he *tv 141. 
naturalized, to bear offices in the government, &r» it Alfo if a man feifed of land, as heir of the part of 
Rep. 77. Stat. iz*& 13 W. 3. c. 2. I Geo. 2. ft. a. c, 4. his mother, make a feoffment, and take back an eliate 
A perion ihall not be admitted to difable himfelf to avoid to him and his heirs ; this as a purchafe alters the dif cm, 
an office ofchaige, &e. no more than a man Ihall be al- and if he die without iffuc, the heir of the part of the fa* 
lowed to fay that he was an Ideot, &c. to avoid ah aft ther (hall inherit it. 1 Inft. 12. There is a difference be- 
done by himfelf. Cart hew 9 s Rep. 307.' And the ftatute* tween difeents from father and mother to their children, 
dot not exempt and difable diffefutrs from beating offices3 and difeents between brothers and filters 3 for a ion or 
but they muft fubmit to a fine, if they do not qUilify a daughter need be only of the blood of either the fa- 
themfelves. Hill. 6 Will. 3. Skinner 576, 577. But ther or mother, which hath the inheritance, to inherit 
it hath lately been folemnly determined in the Houfe of them: Though the brothers and lifters muft be of the 
Lords, in the cafe of the Chamberlain of London, and fame father and mother, to inherit one another* fu>y 


, that a diffenter was not finable for refufingthe 
office of Sheriff. See Capacity. 

IDffoDtoOMte, To deny, or not acknowledge a thing: 
It is mentioned in Hengham Magna, cap. 4. 

IDiCagreement, Will make a nullity of a thing, that 
had effence before: And dif agreement may be to certain 
afts, to make thein void, life. Co. Lit. 380. See Agree¬ 
ment. 

ftifait, According to Littleton, is to difable a perfon. 
Lit. tit. Diftontinuance. 

SDfoMtotfO, A turning wood ground into arable or 
pafture, 


68 . , 

If a man hath iffue two fons by divers venters, the 
younger brother of she half blood fhall not have land 
purchafed by the elder brother, on his dying without 
iffue; bat the elder brother's uncle or next coufin ihall 
have it. 1 Inft. 14, The elder brother of the whole 
blood fhall have land by dif cent, purchafed by a middle 
or younger brother, if fuch die without iffue 3 (for as 
to difeents between brethren, theeldeftisthe moil worthy 
of blood to inherit to them as well as to the father}. And 
if there be no brother or filler, the uncle ftiall have it as 
heir, and not the father: Agd yet it may afterwards 


nuic. , -»-- ~ 

3DiC(«rcare, (Frbm Dh and Cargo) Is to unlade a (nip comedo the father, as heir to the unde j likewise if the 


or veffel by taking out the cargo or goods.- 
Rt fr*di&ui, ttfe. Carcare & difcarcare fecit ibidem mer~ 
thandifas & denariatas quafeunque. Piacit. Pari. 

Ed. 1 


18 


See 


father hath iffne another fon or daughter, after the dif- 
cent to the uncle, that iffue may enter upon the unde, and 
hold the eftate. Lit . 3. , 3 Rep. 40. The next and mft 
worthy of blood are the male, and all descendants from 
him, before the females; and the female on the part of 
the father* before the male or female of the part of the 
mother: And the cldeft brother, and his pofterity, (hail 


ibifceft, A writ or aftion for fraud and deceit 
Deceit. 

JDffcent, (Lat. Defienfus, Fr. Difcent) Ts an order or 
means whereby lands or tenements are derived unto any have lands in fee-fimple before any younger brother 3 
man from his ancefiors; And is either by common law* Alfo a filler of the whole blood ihall be preferred, and 
euftom or ftatute: By common law, as where one hath take before the younger brother, which is of the half 
land of inheritance in fce-fifftple, and dieth without difpo- blood; but fuch a younger brother, though he may not 
fing thereof in his life-time, and the land goes to theeldeft be heir to a brother, for want of the whole blood, yet he 
fon and heir of courfe, being call upon him bylaw. 1 maybe heir to his father, or his unde. 1 Inft. 14. 3 

Inft. 13, 237. Difcent of fee-fimple by euftom, is fome- Rtf. 41. 

times to all the fons, or to all the brothers, where onebro- All the defendants f|om a perfon who by our laws 
, t h er dieth without iffue; as in gavelkind: ^Sometimes to might have been heir to another, hold the fame right as 
fhe youogeft fon, as in Borough EngHf i and feme- that common root from whom they are derived; (b that 


times to the cldeft daughter, or the youngeft, CJ r c. ac¬ 
cording to the cuftoms of particular places. 1 Inft. t to, 
140, 17c. Lite, a to, 211* And difcent \sy ftathte of 
fee-tail, is as direfted b£ the manner of the fctdemcnt or 
limitation, purfuant to the Stat. Weft. 2. 13 Ed. i* 

at common ltw is lineal, vt'ofotieral: lA*at 
is a iifitnt downward in * right lint, from the graiidf*- 
ther to the fatter, the father to tbefon, fon to the grand- 


the (bn, or grandchild, whether (on or daughter of the 
cldeft fon, takes before the youngeft fon; and a fon or 
grandchild of the cldeft brother before the youngeft bro¬ 
ther ; And fo it is through all degrees of difeents; by rc- 
prefentation, the proximity is transferred from the root to 
the branches, and gives them the fiune preference, as 
next and wartbieft of blood* Holds Hift . L. 237. 

The great grandchild of the elder brother, whether it 
be a fon or a daughter, (hall here be preferred as the 


fon* fcfr. and the lineal heir.fhail firfr inherit. Collateral fip before the younger brother; for though a female be 
is a difcent whichfpringeth out of the fide of the whole kfs vftgtthy then the male, yet die ftands in right of re¬ 
blood as another branch thereof; fuch as the grandfa- prefentatiott ef theeldeft brother, who was more worthy 
ther's’ brother, father's brother* 2nd fo downward. 1 than theVojtfiger. Hale's Hift. L. 237. 

InJt. lo ll. Tfatreforeif a man purchafeth lands m As to being heif to him*jhat was laft feiftd: If tenant 
Z* V jV ...iA_i :/T u . rierht 


f e-iimple, and dies without iffue, for default of the right in fce-fimplelath a foi 
line, he v^hich is ndxt of kin in the cbUateral hue of die venter, and afim by a 

\ + m * •' k ■ e*. __ Km VrL sIia aUji/V Mm Ji*» mm* 


; fon and a daughter by one woman or 
. another venter, and dies feifed, and 
whole"blood7thongh nei^ fo rfmote, come, in by dft the eldeft 6 m dies without iffne, before atiual fiifi., the 
' ctnt a. heir to him " for them i» * next of kin by right of younger brother u btir n ibt father ball have t„e eitate ; 

4 bu * 
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but if the elder brother had entered on the lands, the fif- thcr hath right to enter, and it defeends to hb heir; ihefe 
ter would have it as heir to him. i Inf. n, 15. Lit. difeent /hall take away the other's right of entry, ajft put 
8. None can inherit any lands as heir, but only the blood him to his action (or recovery thereof, St at, $2 Hen. 8, 
of the firfl purehafer j as if the father make a ptirchafe, cap, 33. Co. Lift, 237, But a difeent of fuch things as 
the blood of the mother (halt not have the eftate: But if lie in grant, as advowfons, rents, commons in grots, ISe. 
a fon purchafes, and there is no heir on the fide of the fa- puts not him who hath right to his a&ion. x Inf 2374 
thrr, the land (hall go to the heirs on the fide of the mo- 2 Danv. Abr. 561* And a difent Ihall not take away the 
ther ; for they are of the blood of the fon of die firft pur- entry of an infant; nor of a feme covert, where the wrong 
chafer, and he had the blood of both father and mother, was done to her during the coverture, z Danv. 563, 

Lit, 4. 1 Inf. 12. So that there is a difference where For farther information concerning the rules of difent, 

the fon pureba/etb lands in fee-fimple, and wlyre? he cometh fee an excellent treadfc on this fubjed by Pr. Rlatkfiont* 
to them by dif cent. Land thus purehafed may go to the entitled, The taw of Defeats. And fee his Commentaries* 
heirs of the father and mother of the purehafer ; unlefs it 1 V 193, 4. 2 ^. 201. and 4 V, 406, 414. And a 
be once attached in the heir of the part of the father, for perfect Tabu of Dfcents, by which the courfe of difeent 
then the heirs of the mother cannot have it, becaufe they appears at one view. 2 V, 240. See Kindred and Heir . 
are not of the* blood of him who was laft feifed. 49 E, 3. JDffcent being created by law, and the moil antient 
1 z. Finch 119. Where for want of heirs of a purehafer, title, an heir is In by that, before a grant, or devife, tfc. 
of the part of his father, or when fuch heir had not en- ’Tis a rule in law, that a man cannot raife a Fee-fimple to 
tercel, the lands defend to the line of the mother; there his own right heirs, by the name of heirs, as a purchafe, 
the heirs of the mother of her father’s fide, (hall take in eitherby conveyance or devife; for if He devife lands to 
fucceiiton, before her'heirs of the part of Her mother, one who is heir at law, the devife is void, and he (hall take 
Hale's Hijl. L. 247. Plowd, 444. b y difeent, Dyer 54, 126. And ’tis t^e fame where the 

The law takes no notice of the diftthility of the father lands will come to the heir, either in a aired or collateral 
in cafe of difeent, but only of the immediate relation of line; or where the heir comes to an eftate by way of limi- 
brothers and fifters, as to their eftates; fo that the ina- tatlon, when the word heirs is not a word of purchafe. Ibid . 
bility of the father doth not hinder the difeent between A father hath two Tons by feveral venters, and devifes hi* 
them: for example, A man Had' iflke a fon and a daugh- land to his wife for life, <and after her deceafe to hi* 
ter, and was attainted of treafori, and died ; the fon pur- elded fon; tho’ the fon doth not take the eftate prefchtly 
chafed lands, and died without iffue; and it was adjudg- on the deajh of his father, he ihall be in by difeent, and 
rd that, notwithitnnding the attainder of the father, the not by purchafe, and the devife (hall be void as to him. 
daughter (hall take by dfeeniftoto her brother, becaufe Style 1.48, x Helfe Abr. 645. But ’tis faid he may make 
the dijccnt between them was immediate, and the law his election, and take by devife, ifhepleafes. 
doth m>t regard the disability of the father. 4 Leon . 5. A man being feifed oflands which he had by the mo- 
1 Ndf, Abr, 64;. ther’s fide devifed them to his heirs on the part of his mo- 

If there be father and fon, and the fon is attainted of ther; and it was adjudged that the devifee (hall take by 
treafon or felony in the father’s life 1 time, and yet out** difeent, % Lem, 127. And when the heir takes that 
live his father, the land by difeent fhall not cpme to fuch which bis ancefior would have taken if living, he (hall 
fon, nor any of his iffue; but if he die Before the father, take it by difeent, ap 4 not by purchafe. 2 Danv, 557. 
it will defeend to his other children. 4 Rep. 31, 124. But generally where an eftate is devifed to the heir at law. 
And where a perfon feifed of lands, hath iffue two attended with a charge, as to pay money, debts, (Ac. in 
daughters, if one of them^commits felony, after the fa- fuch cafe he takes by purchafe, and not by difeent. Tho* 
ther’s death, bAth daughters being alive, a moiety (hall conditions to pay money have been conftrued only a* 
defeend to one daughter, and the other (hall efeheat. X charge in equity; and that they do not alter the difent 
Inf. 163. at Common law. 1 Lut, 593. 1 Salk. 241. A man can" 

Inheritances may defend But not afeend; And in the have lands no other way than by difeent or purchafe. 
right line, children inherit their anceftors without limi- And dfeent is the worthieft means whereby land can be 
tation $ but the anceftors may not take from their children, acquired. 

for the father can never come to the lands which his fon JDiTcent of Crottm 4 bantft. All the lands whereof 
hath purehafed, by lineal afeent; though he may by the King is feifed in jure coronet, (Hall fecundm jus cortf 
collateral afeent, where the fon’s lands come to the un- net attend upon and follow the crown ; fo that to whom* 
cle, and then to the father.' In the collateral line, the foever the crown defeends, thofe lands and poffefitous de¬ 
uncle inherits the nephew, and the nephew the uncle, fcendalfo. And if the heir to the crown be attainted of 
Lit. 3. 3 Rep. 40. Faugh. 244. treafon; yet (hall the crown defeend to him, and without 

Lands and tenements in fee-fimple defeend, firft, to the any reverfal the attainder is avoided. Plowd. 247, Co* 
eldcft fon as heir, and to his iffue; the fons firft, in Litt. 15. Bed gu. tho’ a do&rine laid down, when Henry 
order of birth; and for want of fons, to the daughters the Seventh came to tfae crown ? However ’tis a nice 
equally, who inherit as one heir; if the eldeft fon hath point, the doftrine will hold good, if the Prince can (up- 
no iffue, then to his next ddeft brother of the whole blood, port himfelf on the throne. He may take the French 
and his heirs, and for want of a brother, to his fifeer King's motto. Ultima ratio regum, as proof demonflratime * 
or fitters of the whole block!, and their iffue; if there be and toftive . 

no brother or fitter, to the uncle and his iffue $ and for The dignity of the crown of England, for want of heir* 
want of an uncle, to an aunt or aunts, and their iffue male, is aifcendiblc immediately to the eldeft daughter* 
and if there be none fuch, then to coufins in the neareft and her pofterity; and fo it has been declared by a & of 
degree of consanguinity. Bacon's Elem. parliament: And by Stat. 23 H. 8, cap. 22. Regmm 

And in cafe of lands purehafed by brethren; after nn- jl ion eft divifbile . The eldeft Sifter of a King, as well a* 
clcs and aunts, the lands (hall defeend to the father, and ' the eldeft daughter, (hall inherit all his fee-fimple lands 
the half blood, and their iffue, (who come in afeer the by difeent: And half blood is no impediment to the dif 
father, being of the whole blood to him, though not to cent of lands of the crown. Co. Lite, ic* idj. But a 
one another) and for wantof uncle, father, and half blood, daughter of the whole blood (hill not inherit where there 
to the next of kin in the collateral line. Wood's Inf. is a (bn of the half blood; as where the Kmg hath iffue 
218. a fon and & daughter by one venter* and a fon by another r 

In difent of cftatcs-tail, half bloodis no hindrance ; be- venter, and purchafes lands, and dies; afterwards the 
caufe the iffue are in per formam doni, and always of the eldeft fon enters and dies alfo without iffue, # the daughter' 
whole blood to the donee. 3 Rep. 41. A man hath iffhean f)iall npt have thefe lands, or any other fee-funple Unda 
elder fon, born out of the King’s allegiance, and after hath of the. crown, but they ihall defeend to the younger bro- 
another fon within the realm » the younger fon (hall have ther. JPAW. 24c. 34 H. 6 . A perfon coming to be 
lands by difeent from his father in this cafe, and not the King by difent of the part of bis mother, makes a pur- 
elder who had never any inheritable blood in him. 1 Co. chafe of land to him and his heirs, and dies without iffue* 
Jnfi. 8. which vide. If On* die feifed of land, in which ano- this land (hall defeend to the heir onthe part of the mo- 
* i \ thei>i 
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nuances > becaufe there is a mean or immediate eftate. 
I Rep. 140* Co. Lit. 335 3 Dany. 575. 

If there be tenant in tail, remainder to his right heirs, 
and he make* feoffment in fee, this is a di/continuance \ 
though i'uch tenant that made the feoffment, hath the fee 
in him. z Danas. 572. A man is tenant for life, the 
remainder in tail, remainder in fee, and the tenant for 
life makes a feoffment to him in remainder in fee; this is 
inch a dijconiittuance of the cftace-tail, as produceth a for¬ 
feiture. 3 Rep. 59. If a tenant in tail be diffdfed, and 
after releafe with warranty to the diffrifor. it will be a 
difeontinuance : fo if he releafe or confirm no tenant for 
life. Lit. SeB. 135* l Rtp . 44. And if, where there 
i s a tenant for life, and remainder in tail, the tenant for 
life levies a fine to his own ufe; and after tenant for life, 
sind he in remainder join in a feoffment by letter of at¬ 
torney, this is a discontinuance of the eftate-tail and the 
fee. Dyer 327. 

If tenant in tail makes a feoffment in. fee upon condi¬ 
tion, and the condition is broken* the, iffue may enter 
notwithftandfng this difeontinuance. Lift* 632. Tenant 
in tail grants all hi$ eftate to another, though kith 
livery and fcifin; and if that other perfon make 
a feoffment in fee, it will not be a difcontinuarM 
to take away the entry of him in rcyerfior* or remainder. 
Lilt. 145. 1 Rep. 46. 10 Rep. 97. , A leafe is made 

for life, remainder in tail; and he in remainder, in tail, 
diffeifes the tenant for life, and makes a feoffment In fee; 
and dies without iffue, and then tenant for life di^h s, 
this is no difcontinuance to him in reversion. Liti.itf. 
1 Drown 36. And if tenant in tall of a rent, common, 
advowfon, or the like, grant it in fee, it is not a Hifccn- 
thmaSkce: nor where fuch tenant granteth any thing out 
of land, &c. Lift. 138. Finch's Law 193. 

Where a tenant in tail of 4 manor makes ,a leafe for 
life, not warranted by Seat. $i He#. 8. r. 38,'.-of part of 
the demefnes, this is a difcontimwnce of this parcel; and 
it is fold makes it no parcel of ihe manor. ‘ 2 Rol. Abr. 
58. By ftatute, a huiband is retrained fpin alienatfon, 
and difeontinuing of the wife's land* 32 U. 8 . \ap. 28. 
And a wife, tenant in tail with the huiband; or having an 
eftate in dower, &e. from making any difeontinuance of 
the lands of thfe huiband, after his death, it H. 7. 
cap. zo. Likewife ecclcfiaftkal perfons, as bilhops, deans, 
from alienating or difeontinuing their eftates. 13 
Eli*, cap. 10. I Jac. 1. cap. 3. 

There can be no dif continuance by tenant In tail of the 
gift of the crown, 34 35 H. 8. c . 26. Nor by tenant 

in tail of fee farm rents', to bar the remainder veiled by 
the llatute, 22 & t$ Car , 2. r. £4. f 6. And fome dif 
continuances at Common law are now made bars as to the 
iffue in tail; though Hill difiontinuances in feme cafes, to 
him in remainder, tsfe. fuch as fines, with proclamations 
by llatute 4 H. 7. cap. 24. 32 H. 8. cap. 36* If the 

huiband levy a fine with proclamations, and dieth, the 
wife mull enter, , or avoid the eftate of the conufoe within 
five years, or Ihc is barred for ever, by the Stat. 4 Hen. ?. 
c. 24. For the Sntt. $2 Ben. 8. cap. 28. doth help the 
difeoniinttnnee, but not thebar. 1 Infi. 32$. Hufband 
and wife tenant in fpeciad, tail, the huiband alope levied 
a fine to his own ufe, and afterwards he dcvjfcd the land 
to his wife for life, the remainder over, rendering refit, 
&c. The huiband dies, the wife enters ind pays the 
rent, and dies: in this cafe it was adjudged, th^t. the 
fine had barred the iffue in tail, but tfbt the wife' '■Pjm- 
3 j t. The entry of the wife in this cafe w«||t,dif^i»e>. 
ment to the eftate of inheritance, and an agreefocpt 
eftate for life: but if the wife had not waivcd the ihheri- 
tance, the eftate tail as to the wife had remained 9 Rep* 

1 35. : ’: '* ‘ ’ 

If lands be given to the huiband and wife, arid to tfap 
heirs of their two bodies, and the hulband maketff a feoff¬ 
ment in fee, and dieth ; the wife is helped by the ftatute 
32 H. 8. c. 28. and fo is the iffue of both their bodies; 

1 Inf. 326. The huiband is tenant in tail,, the remainder 
to the wife in tail, the hufband makes a feoffment in fee; 
by this, the huiband, by the Common law, did not only 
difeontinue his own dlate tail, but his wife's remainder: 
but by ftatute 32 Hen. 8, c. 28. after the death of the 
huiband without iffue, the wife may enter by the fald aft. 


j Though if thtf hulband hath iffue, and maketh a feoff¬ 
ment in fee of his wife's land, and his wife dieth 1 the 
heir of the wife ihall not enter during the JwJ&ffnd's 
life, neither by the Common law nor by, the ftatute. 
Ibid. ' 

A difeontinuance may be defeated, , where the eftate that 
worked it is defeated; as if a huiband make a feoffment 
of the wife'* land upon condition ; and after his death, 
his heir enters on the feoffee for the condition broken ; 
now the difeontinuance is defeated, and a feme may enter 
upon the heir/ .1 Infi. 336. The titles of difeontinvanco 
of eftates and remitter > were formerly large titles in our 
books; but they are abridged by the ftatute law. 

IMcptttftttiattce OffMea, Is where divers things fhould 
be pleaded to, and fome are omitted$ this is a difeonti¬ 
nuance. l.Netft Abr. 66o> 661. If a defendant's plea 
begin with an anfw?r to pan, " and anfvyers no more, it is 
a difeontinuance : and the plaintiff may'take judgment by 
nil did** fox what is not atlfofcrcd^ but if the plaintiff 
plead over, the whole action is, difeontinued. t Salk. 
139. Bdbt upon bdnd of 500/* the defendant as to 
225 l. part of it, pleads payment, l£c. And upon de~ 
mumper to tbiVplea, it was adjudged lhat there being nor 
anfwer .teftlfo refidua, it is a difeodtinuance as to that, for 
Which tfap, plaintiff ought to take judgment by nil duit. 
r6'd&v^84 ,; ;'^'Whe3t : 'nc»";anfwcr is given to one part, if 
•thipontiff pjftkds- thereto, he cannot have judgment ac¬ 
cording 'to his^declarauoni for which reafon it may be a 
hi . 1 Kef 660. ' But this is 

e. '30. 

Of ^OCtf0,Ts when the opportunity 
,of prc&iirfon Is loft for that rime; or the plaintiff is dif- 
milied me court, &c. And every fuit, whether civil or 
crinunlft^ and every prpaefs tliercin, might to be properly 
contifiutd from day, to day, t$c. from its commencement 
to its“ccHicfofton; and the fufferfog any default or gap 
herein; is called a djftoHti'mqnee .* the continuance of the 
fuit by improper procefs, er by„giying the party an illegal 
day, is properly i ioifcentinuance. a Hawk. 298. Where 
an a&iou Is long depending, and continued from one term 
to another, the continuances muft be all entered, otherwife 
there,will be a difeontinuance ; whereupon a writ of error 
may be brought, &e. 1 Nelf. Abr . 660. If the plaintiff 

in a fuit doth nothing, it is a difeontinuance^ and he muft 
begin this fuit again; and where it is too late to amend a 
declaration, €sfe* or the plaintiff is advifed to profecutc in 
anotlier court, he is to difeontinue his fuit, and proceed 
de now. Com. Law Com. Plat. iji. But a difeontinuance 
of an adlion is not perfect till it is entered on the roll, 
when it is of record. Cro. Car . 236. 

The plaintiff Cannot difeontinue his a&ion after a de¬ 
murrer joined, and entered; or after a verdtel, or a writ 
of inquiry, without leave of the court. Cro. Jac. 35. 

1 Lill . Abr. 47 3, In actions of debt or covenant, after 
a demurrer joined, the court will give leave to difemv- 
tinue, if there he an apparent caufe, as if the plaintiff 
through his own negligence is in danger oflofing his debt; 
but if the demurrer be.argued, then> he ftiall not have 
leave to diftontinue ; nor where he brings another aftion 
for the fame caufo, and tiffs is; pleaded in abatement of 
the firft ftdffon. Sid 84, % It has been ruled, upon a 
motion to diftonrinue, that thc Court may give leave after 
a fpedal verdifil3 k which is hot compleat and final; 
but never after a general yerdift. 1 Sold. 178. 1 Keif. 

66 $. _ - ; * . ■'* • - 

An appeal may a? well u§ difeontinued by the defe& 
of the procefs dr proceeding in it, as it may be by the 
infufficicncy of the original writ,* fisfr., For by fuch de- 
foft, the'nutter depending U as it wwc out of court. 

1 Lill. 473. A dif ontinuance pr mifccntiKuancc, at Com- 
hfoii Jaw reveries a judgmeo4 gjfea % default? dif 
ceq$inuam upon a demurrer i# erfor; buta mifcontioWmce 
after appearance,is not fo- 8 Rep. 150. 46 El 3. 30. 

Difcrnthuance of proceEis hclpcd at*Common law by 
appearance: and by Stat. $z #. 8. cap . 30. All dfen- 
Umiahfctt mifconrinuaftces and negligences therein, of 
plaintiff or defendant, are, cured, after verdift. 2 Darn-. 

^he death of the King is not a difeontinuance of 
any fuit; and no fuit before, juftiecs of affile, or juft ices 
ofpea^e, &V. will be difeontinued by a new commiffion. 

Sta\ 
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i Ed. 6. cap. ^ See 4 6f $ M* j8* 
4/ft* Stat* x. c. S. On fti 
it is Ntol to give the defendant coils* Sec {toft* - 

««{ _ ' r ' ; ■ y,/ ■ ; J 

The '^rfttWSI^hath been allowed to difimtfau* after a. 
fpecial verdidl, and argument thereof and after chr^onrt 
have delivered their opinion ; but it is difcrd^n^;i|H^ 
court, and in hard a&ions they , wilfnot allow;, 

Temp ♦ Hardw* per Annafy, 200 , 201 “— 

Jon* , , ■ .' , : ■ , *. ,*■ 

BPifeobot, Is ufed in the ®tw for A Woman , 
or widow, one hot vwthinthe bonds 
Fr. Di#< a ' * i .. ?’.* ^ : 

matter tyd&to 11 * ait Ms Juitorfo''* biJI ffi 
him in a tort of equity*- ' '■ ■> Vv. £; 

'viWmkyUL^ 

to the penalty of ■#$,a& $to, lOgk 

Mich, 1682* J^ii 4 'Wn‘Hv 4 ^^'rJ'v;^ 

But, where ftvto arc pdrtnhe.h #* 
dcftinc tradt, in^oneafl 
agatnjP thdotber, itis/iiO: 
fubjeft them to thh jft|4 
by their going od,iil'M rt , 

* tirely waived- that nniawfob ,, 
the plea was difaUow|a,, and tw«y:w^d' 

G. Ept. R* ji&wMSr*. u$?: ^ 
wit. * * * ; *• JyJ'lff *%•*!* 

Defendant Shall W, ,••. w , ... 
to charge hi.mfoif wltlt the^A 
bitrutioa* ■ {towr^ ^*$1*5$ 

The hu/bund devifed to his, v . 
in federal goods add things* to b&b 
during her widowhood*! , On ^blM; 
d ill over, whether ■ married' ,*r 
forfeiture of her eft«tC» foe W0«t. 
dil’milTed. Z-'ChdtU* Rep* ; #8.; 

Mannings*. ' C ' ''- k • ' v '- ■ JSifirii * <■' 

The different*:*# totoi^tow .tjfajtf j 

an offender be oftce tytftk toto i 

he ought talkrfetthh yFateftktn&t »lawful and jpmptrj 
to prefer a bill W difooyef what eftate in lands an4 geodt 
he then had $ «•; in of an outlawry or attainder, 
for that the ejfffe^, ©ffuch a bill is only to difeover what is 
forfeited aitohdy, w& not to difeover a cdufebf foilei- 
ture*: , Arg.Mard* 145. .'•• v ' • v 

IDitodto* (Blfiretb) When any thiegis left to any 
perfon to be done according to his difmtion^ the law in¬ 
tends it muft be ddnb with iound iiftmlm, i^nd according 
to lawt Ahd cmtrt of B. R, hath a power so re- 
drefs tilings that ate o^ierwifo done, notvyiiift^nding they, 
axe leftto the difrttionof vthofe that; do them* v i Hit 
Abt. 47y.‘- ■"'J>ifer'^m : is tp difeerft between right and 
wrong hftMl* jrihrt^Rfiwis ■ whoimwar, Kaftb power to ait at dif 
cretfofa bpOnd by the tislo. of reafon; and law^ i :l tnff 
5b, a^ifV Ai »4 thongh ttitatie te-a latitude ,of dit&kim 
given to ox^t, yat ; b$.' |s;mrcdoj!fciibed, ) : th^^'Wh 4 f■he;'do l e^ , 
betiecedary''ian^^nwnienjs;wi|hbgt, wiiehno.Ubeit^ 
csin defeha 

odbnders ' ; comiml^hjprfrey^ And of 


iSfcTfew...., . 

have n d^ittoary ;ph^0F,^o 
oh toivA -445^ 

age <yf d$rettm to^^« 4 »( a 
Mdi/eretmU ajj^dextepdfl^ 
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IDifmee, (DmW) Arc tithesi Or th d uph part of all 



_ t fffPprtuai 

Stat. z id $"Md. }•* cap* 35. And formerly this 
•"lifted a fan or tribute levied of the temporality, 
«5^. in jK a, /* nr; The laws of orditha 5 


mhesrVin ma 



434, see: 
feioffnh 

thing *i 

11 Rep* o „ 

, 3D(^f^>A 

as dijmbfrmtyfr 
R. 2, * ■■ v0 

IDfCberfttea 



£''tb:;t^e^waP 

■ - tb.V ^ * 


.v: ^ ; 

%d 

,- T „, 

■'■ 1 ' ' 1 r ‘ 

etc^SHpu as ihuch 

<'■ ' '■ ; ; T ; -- s ■: ,,, 

o^vvput '9 alidther out 



of his inherkance^::;|j6; l '3 : ¥^ li cap* '■$$* 


. In a legal fen ft was ufed for matching 
**■'« T #xT r ~—under his degree, or again ft decency* 
I07‘'. %». ahrr, r. ■ 6*. , 7 

when a perfop by reafon of his poverty* 
” ^ % fa fo*ma piuferis % if afterwards* before 

4 endedi the lame party .have .any lands or per- 
fond eftate fallen to him;! be guilty of any thing 
•jdjer^y he is HablA ^ hayb‘ this privilege taken from 
him, 'then he is p|®ht(of die capacity of luing fa forma 
faitptrii % aftd is f^dtO Vt dl/p&tfmd. ^ Forma Pau¬ 
per it. _ ■ l 1 r.'i :■.. • 

The Arch* 

hJhop^f Cmerbifay has <i9%ver jrf difptnfag in any cafe, 
whe^dn dtfpenfatfaht tnifim'<tk£ law of God) 

%^ij 5 > 5 rmedy granted by thdfce .and may grant 

to die Ring,, as well las fo hiffobje^. j^uc 
W*- d^^atiins ihnU not be granted; but of the realm, 
W& ^'^biiftg^e vacancy of theifee : of,Caa/irr^r>, 'the 

.thfe fpxHtualties miy grint typfafathyii; The 

„. v grants tip% Only in 

.bwii:‘;pjfoyihce f : bttfc in the pffovinceof for fa. and the 
‘ bift^yp df ahd other btfodp^ dilpen$? as they 
^^'^'.db^by. the edmmon law and cuffom of the 
, v fi$*$; £$* • Eyoty. biihbp of common right 

; wpfftoddt : of "foJHitilti:O% v int0 oeneftces* andofdlf- 
Bhg!;ckfos,' 1 *fk jiidf 50c,. mpetfa- 
i ■ 'tfw 

OttO;_of WAB; If a dijpmfifm by the 
ApchbSfm w I'is to ; be, in extraordinary mat- 

,%#, lAif, iAra^'cAft !t&t^ 4 ;; L ilewl King and his Council 
i^..#:%c^fnl^f .ghCtt'.o^gKt fo be cpn&med under 
ihA'bfoSd ‘'’fisdFwi 1 ’ The 


llV - . THe Mk$t iUthorfty to.gjant dijpenfa-* 
'ti&A remains As! It did attbmmbh law; notwithftandihg 
the.'lto; if Jf. g* >, ai*i 1®^; 542,' dox. f The 1 
,/<^ 5 u(isif JOf the Aisafi '&r* h 4 dtes a &ing prohibited, law- 
ful to bedOne by hftn who hath it t BdtW^w fo,/? will 
notaditutof a '.:■$<**$ Rep* 213. "Where'the 
fobjeft h^th ai |mh|edihw intereft ihfth aft. of parliament* 
the AirW ^annbt 4 fptnfe witb ®; but where the King is 
intym^-wikh:;thfi; management iherebf, and thp fubjea 
wterSftcd by^ay of cppfe^uence on?yj he miy, March 
214, 2 rUv,. *3fhis mutt be f where the Ring is, by the 
a£f itfelf'tft' with it* When an of¬ 

fence wrongs n 0 nt b^ thff King; or if thefuit is only 
the KitgXtptf the breach Of f a penal law, that is not to 
tho damage Of A thim ipeffeiP, the King may difpenfe: v 
But ill cafe ^ihe X K,^it is tht King's, fof the benefit of ano- 
ther, heeabh^*!. F*ngb. 334; 339, J44i &<* 

33 ft ''dipeqfi&g. power Of the King is folly confidered by 
ilaxifione. Se6 Com. 1 K 142, 1B5* 341. 4 r* 

lOitperifotfon bp itOU O^iimtc. formerly ifany ftatute 
teftded fomftrmft toe to the perfon of 

\fdmt Kitkgj 4s the right of parddning, OV of commanding the 
.fervice of the fobje£t for the publftk weal, tte. which were 
inftpar^ble from the King,;; by a Aaiifi of non oiftant*, 
he might difpmife with it, v h JKn«^. 396* But as in the 
ttdgn of' King James Ui' the dij/pirfng power was carried 
$. ; high'w to render the eto^n of bur ncceflary laws in 
ft man to ^pendeht'.pni "• the'ileaforc’ of the Prince; by 
*" M* \ tteff 2. v cap* 2/ xft is enafted, That 

to obfiante, of, or to any ftacute, or any 
: 1 ;te ilkw^ ; but that the fame /hall 
of none effeift, except a difpcnfatiou be 
toft* The difptnfattoH by non chftante 
'\th 4 kingdom by the Pope ; and firil 
Tryn^ Ammadw. on 4]nit. fol. 129* 

*:|s tb.icgtoli^ or difparage. Blount. 

]brink open a ftal. - Sepulto patre 

natum \$i. Ncdbrigrnfis, lib. z* c. 7. 

toiteMn, 




fttl difpoffe&hg, * w •< W 

eaters into land*Or $#***& 

ful* and kw ^ 
ficin thereof. 
forts; either Jwgh ;<$ 
arms; ordpfinty.j 
ly deforcemmt. 


1 i)wW' iff I* •:,'; -' ' ' •■ | ijhiflfTir 


te-ta 


wi4Kw*«*vJi»to law- 
to «%tte::.frto tojHW- 

Jb force .,of h Mtqn rat 

. v j.Jei, bat this Utter u more jKopw- fully jto be t 4 «, fop 

^m. is difturb'd 

9 /to». 3s. f.*9« #P man is to pr.put o^ { vSid' : ’ itis A dip fin: A denial of a 

his freehold,, by lawful jo<*»?« '£?? £tdip fin of the ftm. 

Si SSSfS? £$# 53 . «X^ C . i^^fegSgt^JSrSSt' 

■ «*A i s«±SEEa£S££ sasf&s 


him, and he i 
forcibly Jnftd 


a ttuleyer navmg bjiw»» m.* — --— ,, .. , _ 

peaceable poffefiiob of the landsj ye .yearswithoutclaim* '‘WWW 
and continues ia pojfeffion fo top fid feifed. and the 
land defeends to hVheir*, ttaytoTl *>«#*, to to K* '•Wj'i 
fdfion thereof till the peHbn tot* MW W at jAM*0& 
law; and the owner fliaU lofc hueftateforeTer. rf heda 
not brofecute his futt witbin theuofeltoto* by.to’fe*';, otbe» 
tm of Ihnitatiooa. .**.*1*. ,*M 9 ****g#§ 
a fine of the land whereof he « <f#{M untoxa.fljan-: l'ommmi 
ger, ; the difeifar toll keep the land to ever j to to dif 
jiifit agaioit hit own. fine cannot, claim, and to conufoc 
cannot enter, and to right which to>f/n> had,,bdto.j 
exrinft bf *»«» to dijj&ijb* toll take advantage o£ 
it. a Rei. ;6. But this i> to be toderftood, where no 
«ifc i« declared of the fine by *£##1* wMi'latojl -Tj-»-gr> 
enure to to ufe of to iigeifix, 2 >n 4 g*na», C. J. V# 

t Lev V28 . ..\ ■ . ■' “•' ‘Ai'd™ 

tf'i feme foie be feted of lands Wray and J* 4 Jt£»« 

and ton taketh huftand; in this cafe, to httfcwd a*d Where 
wife, as in right of to wife, hare :mht to enter, and 
vet to dying feifed of the difiifer , feall take ,iawty the , 


. thfra& of tile 
fea u net a 


1,to It during tbe -cover- 
, grtato pyfa lb® u a difi 
s- that :1» agftinil Dip* 
v IjM tb«t« afefevml writ* 

, 4 ft i|i" 0 »e f&i and 

' 1 ®-‘ 4 ; "yrmsi, .4^ dpfim* 

gfied & 4 dteT of ejeilment is 
-atnifif to be ac- 

LvJfju. „ .A. A. J. lA 


. fi mi tjeBnmt (up* 
epe* > Sod fiffijt «f 


tage dfi ' 

'ithiWj *’& in judgment 

^ '*•' ■'**»■—^ 4 ^ ?* 

3'b ^ 

1* u cdbi upon 

v * ' r 

"fyofy.i He iditirch, mi -she 


, „;^ .; 


yet TOC Hying ICi*EM U* to ,w^rw V iw 7 - "J"" 1 ' ^ 

entry of the wife after the *^ c bnibundi 

240. If a feritm *(&$*■ t^e 

he or bis fervimt cut down theitlmher Mowing'.upon too,. wwfw^" 1 ^ ^ ' ^ — 

I. I nZ /ftwwards I lwA,t feali: pcfccud dV^»ir«ff/: Baft^epeffoir* ddlentmg* 

B&iAnof trcfoafticaiuftMm i ibr the bw. ws H> &e ? W-to fubJbrifec the^dedaT^^u^^^ur; ft r. ,i: m»4 

\z J 1 Z\ZZa i« me • But if to Ji Mifir be.JiAi/al, or ifi they wfe not hold toir meetings, ttfl totrylace of wor- 
he makes a feoffment, gift in tail, leafc for fife or ycaw, Ihip is ceftified to to bidiop, .& * . ■ toj fo i to jntolet at 
ItoU not baire an affion againft to fecond.^ir, th^r ouaner-feffions, andwgiftered totet sdfeih^ra» 
^.Jn.w„wto«nMin bv tide: For all the mefee notfo keep to doors of their meetmg^onfeslocked, 6 Tr. 


oravainft thofc who come in by tide: for all to mefee 
profit* ihail .be recovered agtinfl to dijjeifor himfelE 11 
Rep. ca. Ktihu. »• > , . „ 

A diJBfir in affife, where damage* are jrteoveied agamft 
him, toll recover as much ashehadipaid in rents charge¬ 
able on the lands before, ttediftm.; J‘*t. Cent. 189. 
j$„t j.f to diffiifir Or his feoftec fowscorn on to land, 
the di/Teijh may take it whether before or lifter feveraoce. 
Dyer y, 173- >« ^p. 46. Where a man hath a houfe 
in fee, ( 2 fc. and locks it, and lhen departs; if anptkr 
perfon cornea » hi* houfe, tfUlalni the to dfto d«sr, 
and fays that he claims to h •!»;«> himfelf in fee, with¬ 
out any entry into to heufe, this ia a M‘m of to 

. * — ' *7 a*. ' fi* j.k 


uifiur > quarcer-jciiswibs* suiu ni^iiioitiw »»«■»» * ****** «»«/ 
.mr.tokcep t he doors of thckfmoetmg^pufes 4 od««d» 'ftT*. 
If fitly periob diftorbsthem k thdr wNw, 
at; t}jt feflioh«, he Ihdl forfeit kd'C*; &*. i K 
r. 18. / 18. And there area great many ftatutesrie^ 
latmg to dffifittk befidcs the toteratiem n &; As v the 5 £sr 
6 jMT^Ca tV' 23 Elite, t. 1. . 5 7 *** 1 J 

2. c. 1. C<?r. 2,' r. a. and 1 22.^.- a. if.• ': 1 ST* 

tifM, r. ,18. 10 Amu c. 2* 1 •!." fd >6g" (5Vh 'Set 

Cburtbi he, ■ . ; 1 ' , ■ . • 

iDIftflletfi, Of ftroftg find Ibniug ^p 

any tun, cafe &r. or uing'afty private w^rtehouife or oef- 
lar, Without notice given;ti> Officer"#- ffiall 
forjhif 20 A fibd hut at A» ap- 

Mtikitid. Kfbtjwt. hv - ‘ ‘ hfiO' - iollicet-of 


Zi JHHU W UU tutu .1 was a«vi»w • 

for years, who hath not fuch We, is a dijfiifir; _ 

a man enters into the houfe of another by his fuiferaRCe, 

without claiming any thing, it will m J>e f .w^-, r^'T^T'" 

9 ff. 6. si. 31. 2 Danv, 625. If a pflr^u tn’tcw;^ if x 
lands bv virtue of a grant or We, |hiU is void in tiw >; 
he is a dijei/or, % Danv. 630. A Jeftec at wilt, mat# A ^ 

Jeafe for years, it is a difiifin* at the eleftion of the feitor 
at will: But it is the of the leffee at will, not of 

the leffee for years. Hill . 7 C/rr. £. If a tofin 

enters into the land of an infant, though by hisafent; 
this is a difiiifin to the infant, at his eledion, 11 
hd, 3. AJj', 87. And if a perfon commands another to 
enter upon lands, and make a djjfiifin 9 the commander is 
a difeifor, as well as fuch other; unlefe the command be 


private 
‘iwade by# 
■ft i d ey 
. m entry of ■ 

Him nrMaw^viuw^wwa fW*"*. f :‘ ’ T V< KT^” m #" 2*0 /« UttA 

bjtfdture •, oft the ; li^uortT W be • ^»W 

W.-frCm ift 1 ' ; '^SNLA«ai< 3 «d 

Ijfltft;' y fa !Sy 

etc.,' fa ;iue pqne>uoivvov dffiij&Wi #6 ! ''B2b1e' to 

^' p^altftOftto-/. A^< noui ■# Ae fffid- ihixed liquora 
^atf'be^xj« 3 ^i> fai#'enter- 
ed,' l 4 ti i^Mn’'ir,■'#'|pdl©n y v wA'' iT4a»y dff~ ■ 
,tiUk?,p 0 &'QT fells ahy proof he fhali 

pay Ate ll^e forfeiture r Alfa retMlers of any 

compound liquors, iti \e& qitanritie* than a gallon, are 
to take out a licence at the cxcifc-office for the fame, 

--4 


and 



10 Alembleby juftice# of jseycei But this a# ihailW by the 20 c£ '-TT* > 

extencTT^arradt, rum* citron water, Irilh ufqoebi^h, &jftilltrt within the Wilt,of mortality may have licences 
z * f ’ J 7* 1 *’ . ■ .' '' '' ' - on payment of 5 A yearly* Dtftillert in partnerfhip to 

0 rhe TOy on compound waterti or fpints, ana Frenefi have but one licence, And no diflilier Audi have a li- 
brandy, taken off, and duties, granted of 1;, and a A ceace, unlcfs, inhabiting in the city of London, he pay to 

A01 ifullAn lou >.<■!/&<] •■> *L>' /*•» — t. .. J___ .. . .. r* . 1 I y» • . i * » 


difillers or others, (ball retail any brandy, rum, arrack, as above is mentioned. And every perfon found tipi in g 
Geneva, by. by any name, in any left quantities than two xh a iiftilkrh (hop, .ihall forfeit 20 u And by the Stat. 
gallons, without taking out v a licence, and paying yoA 19 Geo. 2 . c. 12. m additional duty is laid on fpirituous 
to the next ofhee of excife, bV.on pain of forfeiting liquors. 


100 A and Ihall pay 20 *• per gallon: And the retailers By St at. 24 Geo. 


No diftillet fhall have a 


to make a true entry of all their Warehoufcs, (hops, cel- licence to fell fpirituous liquors. And no perfon (hail be 
lars, and the liquors therein, underxhe penalty of id A licen fed* but fuch as pay to church and poor. By St at. 


and 40 s ; for every gallon concealed, or making any clan 
deftine increafe; Csrr. . 


26 Gas. 2, c. 13. Commiifioners, t$c. within the limits 
of the head office of excife in lend*** may grant licence# 


Odlcers for the Juties may enter warehobfes, *nd for retailing fpirituous liquor? to perfon? renting houfts 
take an account of liquor^ and perfons refufmg them en- of 12 A ter annum, though not rated to the poor's rate. 

* tiance fhall forfeit 50 A None may contract 'with any By the Stat. ,24 Geo. a, c. 40, Diftttlm felling fpiritu- 
workman or fervant, to pay Mm his wages, fo mudh in ous liquors to be unlawfully retailed, or to unlicensed re- 
money, and the reft in brandy. &fr. And hawkers and tailers, ihall forfeit treble the value of the liquors* And 
fellers of brandy about the ft*eets r fcfr. to fcffeiei ibA > for the laying an additional duty upon fpirituous liquors, 
or be committed for two months. But phyficlftnsand add retraining the retailing of fpirituous liquors; fee 
apothecaries, may ufe fpirkttaus liquors in medicines fdjr farther in the uid $tat. 24 Geo. 2, e. 40. and 26 Geo. 2. 
lick perfons; and diftiUers may exercife arty other trade, e. 13. See alfo Star, 33 Geo. 2. c. 9. who are 10 be 
9 Geo . s. c. 23. Where any perfons are not able to deemed common diftiUers , and for the penalty on malt 


pay the fines, commiffioners of cxcife to advance the re- dijlilltrs making gin. / 

wards for information out of money id thrirhands; and A’. B. On the flat. 16 Geo. 2, c. 8. there were many de- 
the offenders to be committee! to the houfe of correction, bates in theHoufe of Lords, and the Biihops ftrongly 
and there ftript naked from the middle and whipped, &V. oppoftd the bill, it being to lay a final! duty per gallon, 
St at. to Geo . e. r. 17. . Occupiers of anyhoufeor place, on the, liquor at the ftil! head, and a licence to coft but 
where any fpirituous liquors mall be fold left than two 20 s, to be granted only to fuch as had licences to fell 


where any fpirituous liquors 


fold Ms than two I 20#. to be granted onfy to fuch as had licences to fell 


gallons, if privy thereto, are to be deemed retailers there- ale, whereby greater opportunities were given to the poor, 
of, and forfeit 100 A And if any perfons to the number to come at pernicious fpirituous liquors, contrary to the 
of five or more, in a riotous manner aJTemble to refeue end propofed by thofe who favoured the bill. See De- 
offenders, or to aflault, beat or wound informers, they bam in the hu/e of Lord*, 8 Vol. from fo. 349, to 415, 


/hall be adjudged guilty of felony, and be purported. 
11 Geo. %. c. 26* - 


laclufive. 

SHfttefc, {Diftrifiio) Signifies moft commonly any 


By the x6 Geo. 2, c. 8. Great duties laid on fpirituous thing which is taken and dijlrainsd for rent behind, 01 
liquors by former ftatutes, and on licences Cbr retailing other duty ; And by the common law, dijirejfes for rent 
the fame, are repealed, and other duties granted ; and no were not to be fold; but only detained for iuforcing pay* 
perfons Ihall retail any dijHlled fpiritutous liquors, or ment of the rent; but this is altered by iUtute. A man 
ltrong waters, in publick or private, without taking out may take a diftrefs for •homage, fealty, or any fervice*; 
a licence from the commiflioncrs of the excife f and for fipes and amercements;. and for damage-fcafant, fcfr. 
paying tor. yearly, on pain of forfeiting id A or to be And the efle£t of it is to compel the party either to re¬ 
committed tee the houfe of correction, and there kept to pleyp the diftrefs, and conteft the taking in an adion 
hard labour two months. Theft iicencesare not granted agamft the diftrainer 5 or, which is more ufual, to com- 
to any perfons, hot thofe only that keep taverns, inns, pound and pay the debt or duty, for which he was dif~ 
ole Houles or coffee-houfes; and they muft be firft H- trained.. 


cenfed to fell ale or fpirituous liquors by two or more 
juftkes of peace, to be enabled to retail fuch liquors : 


There are likewift diftreftes in adions compulfory to 
caufe a man to appear in court: And of theft there is a 


But none (hall be deem’d a retailer, who does not fell it diftrefs perfinal, of a man’s moveable goods, and profits 
to be drank in any place belonging to him, or ftnd it a- of lands, bV. for contempt in not appearing after fum- 
broad, in left quantities than a pint. Siat. tSGeo. 2. mon'd; and dftrqffes realp upon immoveable goods. And 
rep. 8, By the Seat. 17 Geo. a. r. 17. Al> penalties by hone (hall be diftrained to aufwer for any thing touching 
tht Stat. 1 6 Geo. r. fi. and by this itnpofed, may be their freeholds, but by 4 the King's writ. 52 Hen. 3. 
fued for, recovered, levied, and mitigated by fuch ways c. 1. 

mud means a* any penalty may be fued for by any |jtw of Difirefi is alfo divided into /mite and infinite: Finite, 
excift: But the juftioe nm)b if ho think proper, iMead is that which is limited by law, how often it (hall be made 
of levying the penalty, coihmic the oibnder to the houfe to bring the party to trial of skUon, as once, twice, &c. 
of corrc&ioa, to be kept to hard labour fot; two months, And infinite, is without limitation, until the party ap~ 
and be whipt befbre diicharged* pears; which; is likewife applicable to jurors not appear- 


%<mmuer, grocer, or cnaa»r, or atep a ail uic gyuus ana cnaue 
w^Wdy ffinpfor ftle of fpirituous liqudrs, fhall be void, county.. 
and t& oR&der forfoit 10 A £W' perfon, who ftall r. 26. 
rctsul fpirituous #quors to be drank xn his houfe, £?V. or Hemp ft toafidered s 
reuil or fend thedame f broad in Ids quantities than'two • ? . 

gallons without a ltcence, (hall be deemed a mailer, I. Who may diftrmn, 

and forfeit 10 A fcr feuery oBcnee. Wh<fre offenders are IL Ai trine an 


Old Nat. Br. 43, 113. Brit . 


I. Wfa mi dftrai*, and fir what. 

II. At uiikattike and in nefimt manner the diftrtfs Jbotdd 
hmadi* 

4K 


I. Wh* 




D I S 

. I. Who may diftrain, Mid for what. 

Of common right a perfon may digram for rents, 
And all maaaes of ferviees ; and for rent referved upon a 
gift in tail, leufe for life, years, ipc. though there be no 
claufe of diftrefs in the deed, fo as the reversion be in 
himfelf; But on a feoffment in fee, a diftrefs may not 
be taken, unlefs exprefly referved in the deed, i Inft, 
57, 2Q$. Dollar and Student, cap. 9. See Co. Lit. 204. 

A man grants a rent out of the manor of />♦ and further, 
that if the rent be behind, the grantee fhall dittrain for it 
in the manor of S. this is a rent of the manor of D. and 
only a penalty on the other manor. 1 Sbep. Abr. 567. 
If a perfon feifed of land in fee, demife it to one upon 
condition to pay his wife 5 /.a year reif, and if it be 
behind and in arrear, that lhe Hull dittrain for it 1 the 
wife may take a diftrefs for the rent. Dyer 3, 48. There 
is a lord and-tenant by 3 /. rent and fealty, to lord dies, 
and his wife is endowed of the thieds of the feigniory ; 
here ihe may dittrain for one pound *11 d the heir for two 
pounds: So if a rent be divided .amongft parceners, each 
of them may have a diftrefs for her part; but chin may not 
be till the partition is made. Rro. 4$, 

If one jointenant make a gift in tail, of the laftd, re- 
ferving a certain rent, and the rent be in arrear ; he may 
not dittrain the beafts of the other jointenant. 33 if. 6. 
35. But if a A. and B. are tenants in common, and A* 
leafes his moiety to G. for years, rendring rent, and C. 
leafe it to B. if the rent is behind, A. may take a diftrefs 
of- the cattle of B. his fellow tenant in common, 7 Rfy. 
23. Moor 558. To juttify taking a diftrefs, the party 
mutt fee he hath good caufe to dittrain; that he have 
power 10 take the d if refs, and from the perfon from whom 
he takes it; that the thing for the quality of it, be dife 
trainable, and he dittrain it in due time and place, &c. 
He who takes a diftrefs for another, ought to have good 
warrAit for doing ofit $ and muft do it in his name: And 
a bailiff or fcrvanr, may dittrain for his matter. 1 Cro. 
748. * Cro. 436, Godb. jio. A diftrefs ought to be 

made of fuch things whereof the fherilf may make re-, 
plevin, and deliver again in as good plight and condition 
as they were at the time of the taking, x htft. 47. 

Dfrefes are to be of a thing valuable, whereof fome 
body hath a property; things fir# datura, as dogs, conies, 
6V. may not be dittrained. t Roi. Abr . 664, 666. U 
ii, the fame of cattle of the plough, beafts of hulbandry, 
flieep, or horfes joined to a cart, with a rider upon it. 
t Dent. 36. This means a diftrefs for rent, Ipt. contra 
of a diftrefs damage fenfant. 

But it has been adjudged that horfes may be taken from 
a cart loaded; though it has been a difputed cafe, whe¬ 
ther they could be feparated. Sid. 422. Raym, x8. A 
horfe with a rider upon his back; or a horfe in an inn, 
or put into a common; an ax in a man’s hand, cutting 
down wood; or any thing a perfon carries about him; 
u ten fils and inftruments of a man’s trade or profettion, or 
the books of a fcholar; corn in a mill, or goods in a 
market to be fold for the ufe of the publick ; materials 
in a weaver's ihop, for making Of cloth; another perfon’s 
garment in the houfc of a taylor, iffc. are not dittrainablc; 
Nor is any thing that is fixed'to the freehold of a houfc, 
as a fam ace, doors, windows, boards, ipc. 1 Sid. 422. 
440. x Jnft. 47. 2 Danv.Ahr. 641, 

But goods, cattle, not of th£ plough, &c. iheayes of 
corn ; corn in the ftraw, or thrdhed; and carts with corn, 
(but not vi&nals) hay in a barn, or ricks of hay, 
money in a bag iealed, though not out of a bag, (pc * 
may be dittrained for rent: And fo may cattle or goods, 
driving to market, if put into a pailure by the W«y * 
and beatts of a ftranger, in the landlord’s ground, hie* 
ing levant and couch ant, and having well retted toip- 
felves there. \ Inf, 47. 1 Lutvo. S14. Mod. 385, 

If a driver of cattle aihs leave of the leffor to,put his 
cattle into ground for a night, and he gives leave, !* well. 
as the leficc; yet ’tis laid he k not concluded from dif* 
training them for rent, 2 Vent:. 59. 2 Danv. 642. 

Relief given in equity jn thefe cafes. See Chancery 
iVern. 129. But the goods of a carrier are privileged, 
and cannot be dittrained for rent, though the waggon 
wherein loaded, is put into the barn of a ho ufe, Itfe.oh 
the road. 1 Sc,Ik. 249. If the fences of another man’s 
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ground be out of repair, and the neigh^*V car:!e 
efcape there, and are levant and ceuchaut, wilhoiA any 
freih purfuit after them, they may be dittrain® lor 
rent; for the land is debtor for the rent, and the landlord 
mutt refoji thither, and is not to inquire whofiwrtflftJe they 
arc which he finds therein, , 1 Roll. Rep . 124. 1 Ndf ftfr. 
667. But if the owner frelhly puriutTFae Wcle, they., 
are not diftrainabje; bccaufc toy arc fuppofed to be al¬ 
ways in his view and poJietfion, 

If the owner of the cattle is to maintain the fences, in 
fuch cafe, if they efcape into another’s ground, they may 
be dittrained before levant and ceuchaut, and noewith- 
ttanding frdh jfeifuit, 1 Jftelf. Ibid. And diftreffes for 
rent are to be reasonable, and not excettive; and not to 
be taken in the King’s highway, or the common ttreet; 
or in the ancient,fees of tochurch. 51 & 3* ft. 4. 52 
II. 3. c. 15. 9 Ed. a. ft. 1. c. 9. And where a dijlnjs 
is taken, it may be replevied m five days j if the tenant 
and owner of the gopdi do not in that time after taken, 
and notice given, and of the caufe, left at the dwelling - 
houfc, &e.' replevy the faxyic according to law; then the 
perfon diftraimng may with the under iheriff of the coun¬ 
ty, or coni table of the place, lsc. (who are required to 
be attittjng), caufe the goods to be appraifed by two Jworu 
appraisers, and fold to iatisfy the ceSt, tpc. leaving the 
overplus in the conttahfe’s bands forto ufe of the owner. 

$t*t, i ir. &m. c. 5. 

Air diftrejfes for rent nmft be made, on the premises, by 
the common law; But by ttatute, if any tenant fraud u- 
lentty removes good$ from off the premiifes, the landlord 
may in five days feize fuch go^ds wherefover found, as a 
diftrefs for the rent in arrear 1 uniefs the goods axe fold for 
a valuable '•.qcmiidwation befere the feizure. 8 Ann. 
c. 17, "m ip Get f. 2. c, 19. thirty days allowed. 
And whereas before that ttatute, to rent due the latt 
day of the term, the leiTor could not dittrain ; bccaufe tlio 
term ended before the tent was due; (and the le/I'ce had 
the whole day to pay it); and it was the fame, where the 
leffee held over his term, to r?nt incurred during the 
term. Co. lift. 47. Now by the flat. 8 Ann. c. 17. where 
leafes arc expired, a diftrefs may be taken, provided it 
be done within fix months, and during the landlord’s ti¬ 
tle and tenant’s pottettion. 

Bijheps, for icrvices are to be on the land: But for an 
amercement in a ket, the diftrefs may be taken any 
where withib the hundred, as well out of the land, as 
on: it, whcrevffir the cattle ore of him that is amerced ; 
for the amercement charges only the perfon, and not the 
land; and for this a diftrefs may be taken in the high 
flreet, 2 Detnv, Abr* 644, 645. The lord cannot dii- 
train for. amercement^ in a court-baron, without a pre- 
feription ; though, he may in the leet; And the goods and 
cattle of another, may not be taken in diftrefs on my 
ground, to an amercement, (Jfe. fee upon me in a courts 
leet or court-baron, it Rep. 44,. it U. 7.13. for 
fervices a diftrefs cat^Ot be taken but where the fer~ 
vices are certain > or may be reduced to a certainty. Ctt. 
Lift. 96. , 

K* At what time, dad in what manner, ihe diftrefs 
Jhould be made. 

. A diftrefs for rent cannot be mdfi into night: Nor 
may gates, &c. b« Woke open to make a diftrefs 5 or the 
Landlord enter into the tenant’s houfc, to that purpaJR m* 
lefs the doors are .open \Jnft. 142,. to. One may break 
an inner door of a houfe* tpc._ to taka ihv difteefs ; if the 
outer doors be open, Comb. 17* Rcp f fmfc M&rd^,. pqp 
Anttaly. p. 168. p* DammdMhm. Where 

& landlord comes to dtoain clttje, which he fees on the 
tenant’s ground, if the mount, or* any other, to prevent 
the diftrefs, drives the cattle off the. land, the landlord 
m^y make freih purfuit* and dittrain tom: Tho’ if br* 
wm to diftfefi, to OWBfR of to tenders his rent, 
^i %diftrefiu x%^ea aftcrwipds, hfi« wrongru!.*-*Ww#. - 
xoy, to. . , V . r ^ 

Twpy^ cannot,bo rton to; ©no mt, © there 

wore fufficient goods ,wh^n to firtt diftrefs was made; 
but if there were not ton ,a there may, 

C re . M, 13* Lutw. 153 6. But by flat. iy Car . 2, cap, 

1 . When the value, of dittoed be found not 
to be of to value of the arrears of rent, for which the 
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{Uj?rej' r ft3\t2li.en f the pcrfon d»ttra : nifig t Ms executors, 

• <.tmay take /unher dijinjjis, forluch arrears, i Keif 

670.4 

A wfitf/s of cattle mu ft be brought to die common 
poundftTfri k kept in an open place; and If they are put 
common .pound, the owner is to take notice of it 
-~ 4 tkifc jSfcf^'TJut* if in any othtfropeir place, notice is to 
be given to the owner, chat he may feed them j and theft 
it the cattle die for want of food, the tenant iball .bear 
the loll; and the landlord may diftrain again far his rent, 

5 Rep. 90. i Infi. 47, 96. See infra. Where one impounds 
cattle diitraittcu, he cannot juftify the tying them in the 
pounfl *. If lie, tics a beaft, and it is ilrangied, he mull 
an Aver it in damage.-. 1 Salt. 2^.8. If the perldn dif- 
training put the difire/s in a broken |K>und, and the 
sdijhejs cicapcs, he can have no ailion for the fume ; 
'tis other wile if from another pound, Without his default* 
when he may have action of trc (pate. Salk. Ibid. 13 y 
ilatute, none teal I drive a difirtft out of the county; bn 
pain to be lined and amerced: and no dsjhefs of cattle 
Jhali be driven out of the hundred where taken' to any 
pound, except to a pound overt in the fame cowry,; and 
not above three mites ulltant; nor ill all ady dijirejs bt* 
impounded in teveral places under the penalty oi 5 /. and 
treble damages. H. 5. e. j.,.' l P. 1 $ M eerpJtt^ 

< After a dijirefs is in the pound, it is fold to be/* tfifipdfa 
^legis, fo that the owner of it hath no abfolute property 
therein; and therefore he cannot fell dr forfeit Sv Apr 
may the fame be taken in execution, fete, bat u muftbe 
as a pledge or means to help tl?e party diftrairtirtg tb'h'W 
debt or duty, Co. Liu. 190. Finch's Ley 135.. Cailfe 
diurained may pot be ufed,, becatite by law they are bitl^ 
as a pledge; untels it be for the owner’s benefit, by 
milking, fete. 2 Cro. 148. 

When a dijirefs is taken of hou/hold goods, orotfcr dead 
things, they are to be impounded in a houie, or other 
pound covert, fete. And if the difirefs is damaged, the 
diftraiiter mult atifsver it. Wood's Infi* 191. And they 
arc to bo removed immediately ; except corn pr hay,, by 
Stat. 2 W. fef AT. ftjf, 1. tap. 3. But if a landlord doth 
not remove goods immediately, but,quits them, till ano¬ 
ther .day, during which time they- are taken away, it is 
not a reicous, for want of poflhflioiu Mod. Ca. 215. i 
Nelf. 672. See the next head. 

Where goods me unlawfully diftrained, the owner may 
refeue them, before they are impounded ; but not after¬ 
wards. 1 lufi. 47. But the fareft way is replevy, as. 
there are few caiiwy' in law, where a man is allowed fo be 
his own judge, if any. • If lands lie in feveraf icbdp.tics, a 
difire/s may be made in one county for the Whole rent. 

1 Infi , 154, And if £ landlord comes into a hpufe, and 
teiacs upon fome* goods m difirefs, in the name of all the 
goods in the koufo ) this is a good leisure of all. 6 M0J. * 
215. If any dfirfs aftd fate be mode where there is no*: 
rent due, the owner of the goods diftrained (ha)l recover 
double the value of the goods, and full colb, by 2 W. fe 
M. ‘ $<?£'. ' x. r. 5 * Affo by the Comm bn law, if a lord or 
other perfon (hall diftrain fcVeral times for his fervice; Or 
rent; when none is in arrear, thb tenant may have ah 
ajfifo dt fivm dijhefs 9 fete. #. K. B, 176. . See Recap- 
sion, Replevin and McftouSf 'f.\ 

By the StaL 27 G*K:fy\ c. 20. Jafttccs in their warrants 
of difirefs, ate; £> limit'd time for the fate good*» 

the cental*tedking tw& U'firefs may dedrtft the teMptate 
charges of detaining, keeping, and it'lltag fuch 'difirpk'ffitk 
^itxnnr tetidng % the foie; anf the overpmsi if 
any, after chains* hhd «lfd thcpenalty or fw 0 
money, ftalbbc .foJty paid, ffiall be rcu^hed to the owner 
of the: goods diftf&ined;»'and the cohlteble, if ite^red, 
Ihall ihew the warrant tb the puffy goods are di- 
drained, and tefe d copy thereof to be —^^hxs 

$ aft not to alter,' qi^teptef the datum,’8 tr* y & -34V 
and 1 6b. relating to 

y 'ii&a and: Q fmreh jRaw. Sec the 

Jeff, u u 14. 8 Jbm\& ^ ihd 11 

IDfftcitttf fdrtarjby i t Geo. t . ci 19; which has much 
altered our law jn/.tM?/ea&; if any tenant of lands or 
tchetnents fliall tadwAfiy carry away his goods, to pre¬ 
vent dijlrefu the lahdls|?d mhy, wkhin thirty days after, 


diftrain them where-ever they ihalibe found, as if they had 
been on the premiftes j but no fuck goods ih;Jl l^di/irain- 
*d» if fold bona fide for valuable coniideration before teizuje, 
to any per I on not privy to the fraud. Tenants committing 
(uch fraud, or others afliiUng, (hall furfeitdoubtethe value 
of the goods carried oft, to be recovered by action of debt, 
life. And where they ftiall not exceed 90 L value, the 
landlord may exhibit a complaint before iwu juttices. of 
peace* who arc to examine the faft, and enquire into the 
value of the goods, and thereupon order the offender to 
pay double value, leviable by difirtfs and j’ak 5 and for 
want thereof, commit the offender to the I unite of correc¬ 
tion for fix mc^thii. Landlords, pr their agents, may, with 
the aflilbu.cc ox a con ft able, feixe any goods fnwUutcatly 
concealed iu any houte, outhuute, Zde* 

And in cate of a dwelling-houlc, on bath firft made to 
fome juitice, of rcafon to Aifpeft that fuch goods are 
therein, may brtelPfypen the fame, and diftrain them: 
they may aifo diftrain for rent and cattle, or ftock of 
their tenants, feeding; in any common; or corn, grate, 
hops, fruits, fee. growing on the land, which they shall 
cut, gather, cure and lay up when ripe, in any proper 
place, giving notice to the tenant Within a week whore 
lodged, and dilpute thereof towards the tetietectiou of the 
rent and charges ; the appraitement to he taken when cut 
or cured; but if after a dijirefs fo taken, before the pro- 
duft be ripe and gathered, the tenant teall pay the rent, 
and chaiges of the dfirfs, the faid difireji ihall ceate. 
Per forts, may ftcure dtjfrept lawfully taken, and tell them 
fpwi the premises in like manner as. may be done 
off -the lame, by 2 JV* & M. t. e< 5. And any 
perfons may go to and from the premises, to view, up- 
praiic, buy, or take away the goods of the purcKafer) 
and if a refcous be made for the difirtfst the perlbns 
aggrieved ftihU have the remedy givert by the iaid tmtute. 
bifirejjh made for rent juftly .dire, teall uot be untewfbJ, 
nor diftraincrsjj trefpaffers ab initio, fat Any insularity 
in the dlfpoiition thereofbut thepartifs grieved to hate 
fatisteftiun for ipccial dAmage, in an aftiort of the Cate, 
b't. But no temmt /ha^^cover by fuch aftioxr^ if ten¬ 
der of anu nds hath been made before the brought- 
And in all ail ions of trefpafs, or Oft the cate felatriftg so 
this entry, dijirefs, Or fate, made by landlords for rents, 
the defendants may plead the general iffne* and if the 
plaintiffs become notrfutt, fefe, foal) recover double colls 
of fait. Stas. 1 *. Geo. ye, 19. See Leapt* Vide the 
Statute. • 

' t IDiftrete of tfec By the Common, law no fob- 

jeftcan diftrain out of his tee or feignory; untete cattle 
are driven to a place oat of the fee, to kinder the lord's 
dip ref* But tlie King may diftrain for rent fervice, 

or tec-form* fo all the land* eff the tenant wherefoever 
they be; not only on lands held of himfolf, but of others: 
where his tenant is in aftuai poffelfton, and the land m*r 
ftui’ed with hte own bcafts, &e. 9 Infi. 13 2. % Danv. 

Jbr. 643., 

■'SfflrfCf Of a CobOn. If a town be nHefted to a cer¬ 
tain fum, a difirefs may be taken m any part^ fobjvft to 
the whole duty. 2 Dams. 643. 

iDiikftmtion of in tpffates eftates, according to the 22^ 
A3 Cor. 2. c. la* may be teed for as well iwthc Chart eery, 
as in the Eccleiiafticai Courv: and if the perfon s^ppomtid 
to' have ir, die before a diftribution made, their fo mo go to 
^Iwdr executqrs, i$e. 2 Cfowr. Rtf * yjq* Where she m* 
mAtrider or terpius of an eftate,. not difpofed of by will, 
(hall go and remain to the next of kjfo, by the fta&iith of 
difinbusmu Vide 2 Pern. 361 , 676 * See AefodbifirMr, 
site Extcuior and Intefiam, and zQi Gstr. a, r. 3. t Jfew 
zi 4 12.. and 14 Goo. z. c. zo> 

f&MiUtibr A iiatnte'fo called. $1 Si. 3; 

fin 4 ? 

(dijjfci&utj A territoty, or place of jwiftito 
tiote;. th^CM^da.^bei^n. a txnm maybe compoKtd to ap¬ 
peal ; aifo.the^pfoeo in which our: hath the power of tfc- 
ftraufting r" : amA : 44 exr wr foy bops dt fix ft*, out of the 
fee, U Eaabaerh for extm difttiftum^ fim* Brit, e, 

a writ to the fowiffr or other 

officer, Coniinahiiirtg hitii to diftrain a ma« for 1 a debt to 
the King, tfi, or for his appearance at a day. There it 

a . a great 



& mat diverfity of this writ} which was fometimes of old 
called conftringas. F.N.B. 138; There is alfo a diftrsn- 
gas agaiuft perfons itititled to privilege of parliament. 

'Jttxatoita, Is a writ dlre&ed to the fherifr, 
to didraitv upon a jury to appear; and return iffues on 
thtu lands) W c. for non appearance. Where an iffue in 
fk& is joined to be tried by * jury, which is returned by 
the iberifF in a panel upon a venire facias for that purpofe; 
thereupon there goes forth a writ of diftringas jurator', to 
the Iherif; commanding him to have their bodies in court, 
He. at the return of the writ. 1 till. Mr. 483. And 
the writ of diftringas jur* ought to be delivered to the ftie- 
riff fo timely, that he may warn the jury to appear four 
days before the writ is returnable, if tile furors five within 
forty miles of the place of trial; and eight days if they 
live farther off. Ibid. 484. There may be an alias, 
or pluries diftringas jur' where the jury doth not appear. 

iDttriDeilW Of wmltaipto Cffeitn. Affignees within 
twelve months after commiifion iffued, to give twenty-one 
days notice of a meeting for a dividend, then produce 
their accounts, and verify them on oath if required, when 
the commiiftonefs are to duneft a dividend. Within 
eighteen months after the commiffion, a final dividend is 
to be made. See Slack. Com. z V. 487, 488, and the 
ftatutes concerning Bankrupts. 

DfbfoestO In w 48 tcljcquer, Is taken for one part of an 
indenture, so Ed. 1. c. u. 

JDftotoenb in the tluiberfftp, Is that part or Ihare 
which every one of the fellows do juftly and equally divide 
among themfelves of their annual ftipend . 

IDifeibenb in Ham BMceetingo, A dividing of fin 
and perquifites between officers ariting from writs, He. 
Praftif. Seise*. 

SMbfoenb of ^etebantS, Is where a juft fttare of pro¬ 
fits in trade , is affigned to anyone. 

ftibibenb in jfttocko, A dividabk proportionate ihare 
of the iutereft of ftotks, erefted on public* funds ; as the 
South Sea, India, Bank, and African Hocks, He. payable 
to the adventurers half yearly, 

IDibifa, Hath various fignifications: fometimes it is 
ufed for a device, award or decree: fometimes for devij'e 
of a portion or parcel of lands, He. by will: and fomc- 
timet it Is taken for the bounds or limits of diviiion of a 
parilh, or farm, £2fc. As divifas perambulate, to walk 
the bounds of a parilh $ in which fenfc it has been extend¬ 
ed to the diviiion between countries, and given name to 
towns, as to the Devifes, a town in Wtltfirire , fituate on 
the confines of the Weft Saxon and Mercian kingdoms. 
Leg. H. a. cap. 9. Leg* In*, c . 44. Leg . H. 1. c. 57. 
Cowel. 

SDftrft cm jpttfc* A tormenting engine made of 
iron, ftraitening and winching the neck of a man with his 
legs together, in a horrible manner, fo that the more he 
iUrreth in it the ftraitcr it preffeth him; formerly in ufe 
among the perfecuting papifts . Fox’s A&s fub ft. H. 8. 

IDft&e?C% (divortium a divrrtendo) Is a reparation of j 
two, defafto married together, made by law: it is ajudg- 1 
ment fiiritual ; and therefore if there oe occaiion, it ought 
to be reverfed in the fpiritual court, Co. Lit. 335. And 
befides fentence of divorce $ in the old law, the woman 
divorced was to have of her hu/band a writing called a bill 
of divorce, which was to this effe&, viz. I promife that 
hereafter I will lay no elaim SiPtbee, £f tc. 

There arc many divorces, mentioned in our books ; as 
caufa pracontraftus ; eaufa frigiditatis ,* caufa ccnfaujguini~ 
tatis ; caufa ajftnitaiis; caufa profejftenis, He. But the 
ufual divorces are only of two kinds, i. e. a menfa H there, 
from bed and board; and a vinculo matrimonii, from the 
very bond of marriage. A divorce a menfa H there dif- 
folveth not the marriage; for the caufe of it is fubfequCAt 
to the marriage, and fuppoles the marriage to be lawful 1 
this divorce may be by reafon of adultery m either of the 
parties, for cruelty of the huiband, He. And ai it M 
not diffolve the marriage, fo ir doth not debar the wouinp 
of her dower; or baftardife the iffue, or make void any 
eftate for the Ufe of huiband and wife, He. 1 left. 
23$. 3 Inft; 89. 7 Rep. 43. The woman under repa¬ 
ration by this divorce, muft fue by her next friend; and 
ihe may fue her huiband ill her own name for alimony. 
Wood's Inft « 6a. 


DOC ? 

A divorce a vinculo matrimonii, *bfo ? uely^Mftkes the 1 
marriage, and. makes it void from the begin niij, the 
caufe? of it being precedent to the marriage ; m pra- 
contrail with feme other perfon, confaftguinity oriffinity, 
within the levitkal degrees, impotency, imfptumy, He. 
On this divorce dower is gone > and if by reafon 0 fpra- 
contraft, con fang ninity, or affinity; the MttKtrbegot\i 
between them are boards, 1 Inft. 33£* * 93 > ^bj. 

But in thefe divorces , the wile, 'tis laid, ihali receive all 
again that ihe brought with her, bcciufc the nullity of the 
marriage arifes thiough fome impediment; and the goods 
of the wife were given for her advancement in marriage, 
which now ceafech: but this is where the goods are not 
fpent ; and if the huiband give them away during the co¬ 
verture without any colluiion, it (hall bind her: if ihc 
knows her goods unfpent, file may bring action of detinue 
for them; and as for money, He. which cannot be known, 
ihe muft fue in the (fciritual court. Dyer 61. Keif. Abs . 
673. This divorce enables the parties to marry again. 
But ill the other cafes, if either party wants to mairy any 
other perfon, a power for fo doing muft be obtained by 
a St of parliament. 

Where lands were formerly given to huiband and wife, 
and the heirs of their bodies in frank marriage; if 
they had been afterwards diverted, the wife was to have 
her whole 2*nds; and by divorce an eftate tail of baion , 
and feme, *tUXud, may becxtmft. ti&dh. 18. After.- 
feittcftee of divorce is given in the fpiritual court cauja 
pr*contraftus, the iffue of that marriage shall be baftaids, 
fo long as the fentence (Stands unrepealed: and no pi oof 
ftiall be admitted at Common law to the contrary. 1 hi ft. 
33c. x Mf 674, And iffue of a fecond marriage in fuch 
cafe may inherit until the fentence is repealed. 2 Leon. 
207. Though it is not fo where the divorce is a menfa 
H there, for adultery, He. in which cafe the manage 
ftill continues. C re. Car. 462. And if after a divorce a 
menfa H there, either of the patties marry again, the other 
being living, foch marriage is a mere nullity; and by fen¬ 
tence to confirm the firft contra#, ihe and her firfthuiband 
become huiband and wife to all intents, without any formal 
divorce from the fecond. x Leon. 173. Alfo on this diver . e, 
as the marriage continues, marrying again while either 
party is living, hath been held within theftatute, 1 Jat. 1. 
c. 11. Felony, for having married a fecond huiband or 
wife, the former being alive; where a woman was divorced, 
and inhibited by the ftatutc not to marry during her 
huiband’s life. Ore. Car. 333. 1^^674. 

A divorce for adultery was anciently a vinculo matri¬ 
monii $ and therefore in the beginning of the reign of 
Queen Elizabeth, the opinion of the church of England 
was, that after a divorce for adultery, the parties might 
marry again; but in Foliambe* s cafe, H, 44 El. in 
the ftar-chamber, that opinion was changed; and 
archbiihop Bancroft , by the advice of divines, held, that 
adultery was only a caufe of divorce a menfa & thorn. . 
3 Soli. 138. 1 

On a divorce a vinculo matrimonii, by reafon of pra* 
contra ft, He. the patties may marry again: and in di¬ 
vorces for adultery, feveral alts of parliament have al¬ 
lowed the innocent party to marry again. Sentence of 
divorce muft be given in the life of the parties, and not 
afterwards: but it may be repealed in the fpiritual court, 
after the dqath of the parties. 1 Inft. 3 3, 244. 7 Rep. 44. 

5 Rep. 98 * Upon the divorce of a man and his wife, equity 
will not affift the wife in recovering dower, at the huf- 
band’s death, but ftiall leave her to the law; nether 
ought the fpiritual court to grant her administration, foe 
not being fuch a Wife as*i# imitled to it; nor will the 
jChancery decree her a diftributive Ihare. Bread. Cane. 
it 1, 1x2. A dmm- 4 ^ be tried by the biihop’s cer¬ 
tificate; and not by a jury* 

SDftintAlfc* Signifies as much lan^as can be ploughed 
in a day, with an ox; in fome authors, it is written dm- 
turner. Blount. 

Stactet, or SPtygget, Js a brief in writing on a /mail 
piece of paper or parchment, containing the effeft of a 
greater writing. % H 3 P* H M* cap . 6. Weft Symbol, 
far. z. ft ft. 106. And when rolls of judgments are brought 
into C. 3 . they are deckeited, and entered on the docket of 
that'term; fo that upon any occafion you may foon find 

out 
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f fo*&^q»^SW&fo has the name of Dmrflaj, and is 
wj.WT fantewifo the fourth before mentioned, Our an- 
had Wny * Kin# Atfrd had a roll 
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the tiefo of>%«**. 
n« fotyfo Ifovfog many piftores, and 

jjfe few* >n floating to foe tiipe of 

ted him Who made notes 


&*Wk mfalM i»* H- where K< 

itettttw^wsten^nt^.on «u» ^ r (that/^,;/^ />>«>«« 

_•!«#.:• ' .J', 1 dC’jil...: *_•• la. . r, 4 .i_jSLL«» fJd 


•WiW#. '^V ' y y : * 


60*' 4t W-i 
vertt^v 


tW%k«g ■’ IV? .^fc^Srt 

ter a deer, by ;w foene o£ i; 


where m ftfSrfbft hath Wuttddd,Wd^4 & 

ihooting it 

' 1 ,; ■■ '■■ f VO 

- Jh; btought 1 ; w:: : tw 

r^rdf; * ' VA \?\ k.' ::> ~ ''■* ; '" V" ,y '' kl ■ .?%l 1 ■' 


''■$*$] Sfi'' Bhunt. i'lho editor 


51 I08i, 

;ahd> %MN# «^»w tq86,, g^rswty; k^owh^ thra^ 

by foe frofo wheh^o there 

? -sw^ ilhu^pjk ofthft tnthorityi .foat evep 
v|hd Cpttqweror himfelf iwbimtted fomp cpfos^ wherein he 

l^i'PhpPerhed', ip Widptarn^ihed 'fey »t. 1 Thi;hdditfoii' of 

W^jpw 4 & Ifcfops huve,'Concei^d; 

*&**■ ** 


mdgm^nt and 
\lft$ book 
QttgWilliam i 


'n'- 1 k t'iry" mu 


S im^raejce is an andoul roll m 
jfcfepjij.'.v'. :TW editor^ 
d/'^at, -two'Wrped gentle- 
yfc^ pafejic^tion, which wiU 


ik&|. fesl'it 'bafe^P<dit ©f fowli valued pw 


% W vejry^ valuable pubRck. 

•";■jRdm;>r’menppjpDfoted tb.doom., mi 

ilL^ .jliJMi. 'fiii _at— . x.-'ir J '.. » > . 


5. :Wi /ISlttai# dse- # d«tei 5 ^vMfeond «*jktiroyei^es s hence *gime, / An» 


ph»»fei; 1* CQIWWW: %in8> wtoa>we w» 


m '•’V^i jijMifliil',’v;:.«• ■ ”■' : 

'i£8&h '; ; ‘ iBwrfceUflsi,'A#s hb» 4 .'ahciemlK 
t ;«cr*eiel 8 w :;#«k#.|»*pi^tiQ 0 '',ar , # 4 ^n.ft) t^S'fa^gV Natural 
v'ri' /,'.1 ‘A* in ^wr. and.gniMtimei tQ.the’eldeft woe of hoble- 








» were only 
■Dotniccllug 


r •" 5‘foe''feetdaf .forPof: fervunts'in monaftdHes.-Doiniceljuf 

• jS 3 S s 5 S ! t L~': J A’ 1748. 

;S>‘~ra#«n w )ny. Of WiMdsvfbr 4 ;! ^ fojnetimes uftd to fignifjr danger; 

.^ " , t JMMt'ySAwf 4 ®i J- > naoino properly* it is taken'for 


&wv.Wt''4^ T: W *$*>"> : ;fel£tbfoWw|fo,'.und.perh^ iw properly, n is taken for 
«tt r a;‘^ dfeuugerip 

‘A titk gigm w feqnpunafelp^ wpmep^ who 


'A title givfh to hqnpurafete wpmen, who 
%';$#$■* gently in their owa nght of ^feeri^ce held a birony, 

B " ParecA'Jett?' 

: \, IDmnimcA in JPjfa Anno 

t% Bd. i. 

fe';i 9omlnfuati, Signifies right: w :*pg|l power. Pared: 

*mmimMi. ThU wp t 4 pr«$^d gt * mn’* b»*»e, in 
^;«H) anp&ent time* nfoally dedot^ hwht&f%ht> « a clergy- 
v. > man 5 and fomejdmes, a g#atbw^n,;i^ a Jnigfet, efpicialJy 

Wn^ a hard of a nMuanr, 

; ' • ©omo SManiSa fs « vnit *fcft lies for one agalnft 
mt.pf‘i0s. A- ,te<- wa^iltow, lUpiWtdSfim* l*o«fe he fc*« a damage 

sidw ;mL ' to-'Osrjf* ^53- 

■;,J'V , ':• ■Wy pn ancient houfe built or 

' 1 asopoi^vtd l>r SkVdg te 3? fo? lfph'7w 39 wcrc cotruto'h'4 

Utii&l* ; fo-the Cferifttjp'foit^,;, p^tt Jf^g W 3- whP expelled foe 
Eiwrtorr lews' lifted foe place for foe cu r 

Pr ahda ; itody of igd remdi of fox Cbwtry. Sep 




ctlfod'foe (SmM 




' f - «>S_ 


! »-*te 

i«W^i#ndM%#^W:£»rAwitfr Jeml 
#IW» *# • ' Itody 


■ of ntFilfo/Wr ift (#1 


■MngloHj, dwSce^t'] VNmxa# IDxi* WhtfoW of St, Jufta* in .^«rd- 
Jf^fmeriafUi nnd parc of ^»r^rrr whicn it is ] fo talfodi Mm* 4ng* tm* z* 44^ 

• X^^;' 11 4F / 


Sfonotfo, 




DON 

iDonatto mmtM C*nta, A deathbed diction' w 

Property fo called, via. when a perfon in his lall nek 
nefs, apprehending his diffolutibn near, delivers or eauf© 
tobe delivered to another the poffefBon of any perfemai 
good*, (under which have been included bonds, and bilb 
drawn by the deceafed upon his banket) to keep in caft 
of Ids dcceafe. This gift, if the donor dies, needs m 
the aflent of his executor $ yet it (hall not prevail again fl 
creditors; and is accompanied with tts implied truft 
that, if the donor lives, the property thereof foall revfcr 
to hjtjnfelf, being only given in contemplation of death 
or mortis atu/a , free- Chan. 269. l P. Wans. 4°^ 
411* 3 P. Wins. 357. Black. Com* 2 V. 514* 
IDonatttie, (donaUvum) Is a behefice merely given and 
collated by the patron to a man, without either prefentation 
to, or institution by the ordinary, or anduaton by his 
order. F. N. &• 35. And donatives ate fo termed, be* 
caufc they began only by the foundation and ere&ion of 
the donor. Utrgym. Law i20. The King might ot 
ancient time found a church or dutpel, end exempt « 
from the jurifdifUon of the ordinary : fo he may by his 
letters patent give licence to a common perfoft to found 
fiicli a church or chapel, andmakei t donative, not.pmr 
fentabie * and that the incumbeht dr chaplain (hall be de¬ 
prived by the founder and his heirs,and not by the biihop) 
which feems to be the original of donatives in Saftamb 
Owin's Readings* ■ ' f ’ * 

When the King founds a church, &(* 
of courft exempted from the ordinary’s jun&iaife 
though no particular exemption ■ is mentioned 5 and fe 
Lord Chancellor (hall vifit the fame : and where the Kin; 
grants (licence to any coimhoh pfoffe to found a chord 
or chapel, it may be donative, fedexetnpted from the 
jurifdi&on of the biihop, fo as ^to be vifited by the 
founder, &V. 1 l*ft* 134- * $HL ^br. 230* The 
refignaticn of a donative muft Be to the donor or pa- 
fron, and not to the ordinary 5 and doadtivesircmt only 
free from all ordinary jttriwiftion, but the patron and 
incumbent may charge the glebe to bind the fuccdFor; 
and if the clerk is disturbed, the patron may bring.fferv 
impedit, &c. Alfb the patron of a donative may take the 
profits thereof when it is vacant - 1 In ft. 344* Cro. 
Jac. 63. , 

If the patron of a donative will not nominate a clerks 
there can be no lapfe; but the biihop may compel fetch 
patron to nominate a clerk by ecck£aftical ceufum; for 
though the church is exempt from the power of the or¬ 
dinary, the patron is not exempted; and the clerk muft 
be qualified like unto other clerks of churches $ no peifon 
being capable of a donative, unlefs he be a prieft lawfully 
ordained, isle. Yelv* 61* Stat. 14 Car » t* <6pv\ 4. 

1 LiU: 488. ‘ 

There may be a donative of the KingVgift With cure 
of fouls, as the church of the Tower of London is; and if 
fuch donative be procured for money, it will be within 
the ftatute of fimony. Mick* 9 G ar * fo parochial 

church may be donative, and exempt from the ordinary^ 
jurifdiftion. Godviph. 262, , The church o£ Sti Mary * 
Bum in Middlesex is donative, apd the incumbent bfeig 
cited into the fpiritual court, to take a licence from .the 
biihop to preach, pretending that it was a chapel, and 
that the parfon was a (tipfcndiary; it was ruled in the 
King's Bench that it was a donative; and if the iifoop; 
vifit, the court of B* R. will grant a prohibition, tModr 
90. t Nelf. Air. 676. 

If a patron of a donative doth once prefent his cleffc fo 
the ordinary, and the clerk is admitted, inftituted,; fefo 
inducted, then the donative ceafeth; and it becomes a 
church prefentative. 1 Injl. 344. But when a denativd 
is created by letters patent, by which lands are fettled! 
upon the parfon and ms fucceBbmy and he is to come in' 
by the donation of the King, and his fuccefibrs; in this 
cafe, though there may be a prefentation to the donative, 
and the incumbent come in by inftitution and induction, 
yet that will not deftroy the denative . 2 Salk. 541. All 
bifhopricks, befog Of the foundation of the King, they! 
wctc m ancient time donative . 3 Rep* 75. 1 -i 

IDonig, Statute de. The ftatute of Wtpn. 2 . viz. 13 
Ed. 1, r. 1. called the ftatute de donis conditionalibus . 

. This ftatute revives, in feme fort, the ancient feodal re- 
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Ibraints which were originally laid Oil alienations, ^>y 
enacting, that from thenceforth the will of the donor co 
obferved ; and that the tenements fo given, (to a c^an 
and the hem of his body) foould at all events go iqrthe 
iffue* if there were any; or if none* foocild revert to the 
donor/ ;,See very judicious ob&rv&tipns# on this iia- 
tute, K 11a, - 

IDeuo* and Sfoltce. Dmr is he who gives lands mr 
tenements foahotheir in thoperfou to 

.whom given-istbe^s^ ^ ■ #» 

IDoittsm, * or cham¬ 
ber, #Js«rg ‘ ^ofone^m^ fiept 

and lay all' siigitc« : • •• rStat^Sf^^" r. ? *1; ■ ' * *, % 

\ k |>bghie# A woid ofed hanging or^'Upp%^^--v 
B^dlrJioeTap^ktm* .isM;* «• ; '■ ‘'r / 

4 ©etc llffigminlM, tkn* lay for a widow, 

where h was found by- office, mmt K wei 

feifed of fonds In foe, or foe tal ac the of his death, 
and that he hetd of foeKfog in chief," Ztf r* fnwhkh edfe. 
the wi<fow' Cmn« into the 'a^^heie^ddedatii, 

that foe' would bscit- gmpictlr' 1 wijdkimr' ghe-- leaves 
whereupon foe mkm the efoheUfor, to iaifigti her 

dWmrMPjWv j was foekO' the ; afognmeh^of - 

tb$$hincefy v had ftp awaM n wriotO the ef- 
cHe^h^i^^ivinr the. landt'afogndd imtpher.; '<$eat~ ■ > 5 

& < Bex 

•. ..P-. , >> f 1 '. x.i v . 

babetr lies 

whereof hd was^folely feifod fo 
MoV" add' 'Of -Which, .foe is dowabk. 

? . v v,-.* . 

IDnrfo of dower, 

where ^:Widow ‘ la#&-^more than her ihare, ftfe. dee 
JdjnccrJuremtof* See P*we?> ■, -ft . ■■ V *;' s ■ 

IDoulde (dnple* It where a defondant 

alledgeth for Mbifedf two fovenU mdetsersi in bar of the 
plaintiff's adlfo^ %hen one of them fe fofodent; ivhibh 
fell not be admitted^ as if a man plead foveml things, 
the one; depending :^upon : .the ^thpr," che plea is ac- 

counted don&k, and s^l. not be plfofed gfe* jf they 
mutually depend on each other,' and the party may not 
haVe the laft plea without the (irft,ifbe*i st fosdi be re¬ 
ceived. Kittk* 223. And where a doable pfoa fet is 
wrong, is pleaded 3 if the plaintiff iai^ thereto; and 
take iilue ofone matter \ if that be found, agafofthim, he 
cannot afterwards move in aritft of judgment; for by the 
replication it is ^allowed, to be good, l%$d. 4* 17* 

If a; man Weafo two or more matters, when he it 
compelled m few them, it makes dGt ih&fUa dm&kt fo 
it i* where two diftfofo foings are pleaded,"Which require 
Undone anfomr: and ; fo; cale a man pleads fei foveral 

furplufagc, or^ut fette /yf inducement^ and 
aniwer,. 'the fdep is nOt^niMr. 4 Hob* ‘ " 

are' foveral inducements to a plea, they ' 

plea, doable : fed ■ m»bk phot are allowalfeiih (tmk$$ 0 ! 
novel dijfeijm,. &e. ’but hot in ofer fefes *■ 


f” '■ 

jha#vw'|ifo; 



7 j» ’ .' ■ 

By Stat. 4 fiMi 

ai^r defendant or -.tamM 
pfofeff 'fo ■ tei#fe^fo' ; fey 
feyo'bf/fe'fomoicoiijt, ■ fo p 
thert^ MUMal 

That,is;fo#fefe ; ‘ 

& n?e footer 

%iA itnodtti’fkiirexc ‘ 

'rim ‘t*r »w 

1# «be, .b’ #t# aiuakw ,s wi 

mtik* 1h*ft €*k*i u ’suHd'M 

a hm*biiemfytyg 
va0H;ibt «»iw.«f'dhe^W^*8^'|»Ww|r doaUc, 
B« the (aid, .thtt. they wo«k •:* 

iitwtty iwomToiiw, «n4 »M of wafo, of 4® 

■ M ■■ .■;■ *M 



'ktfftr to** 
wkk^uC an 
<ih r Tti*», 
tor,*. If tin* 
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'• were formerly five kinds of dower Ik this king. 
aonj; i. Dower fy the Comm* taw* which H a thiid pare ' 
©f fuch lands pr tenements whepeof the hdfo«iod was foie 
foifeft-in fce-fimpl^ op foe-tail, fouing the covertpid j and 


*“ and therefore refufed ifc t $ittm»d. Ref. 6, 

Aftw a judge’s order fir time to tluni, pleading an 
fiti&U jiht, defendant moved to plead double matter# ^d 
the queftion was# whether a rule for that purpofe ought 
to be granted or hot ? The court took time fa 
and after conferring with the judges of other 
defendant leave to plead double, Reading ilfoablepiefo* 
and taking foort notice of trial, Mmm Ci\&‘ *44^ 

Micb.m I0G«. 2. Wh» V, ; *V. ' 

Defendant hadplpaded. 
and moved fa' ad4 asf’^^ 
which w** denied,, After * fo*glh. 

plea, he. fofotot have.'.'iW^:^ pfowfr'doubfo^ Not*r >* hi 
C. B. 245, ^/. ro *vA >. :X * * 

The court' gave • defendant ffe 4 •dopMe,' , 

« jffo^'Arfofev '.‘.This, 

is not ftrtroger than $pM and Uberm fafamtfar 
y&/v/r ad Mm* and a Imoi' 

Afo/rr fo C«B. : »*/,& ig'ifofo* •** iBfajfaM';, 

Lutwidge. 1 * , \ 1 A'' ’ 1 }V> V :, ( / 

All pleat ought to*bc fingle, tiftk"^bje^mry -' 

troubled and .pefplfctedJfoifotffo^atfojtf ; thing! g$|ffo 3 &. 

Smith's Ref* Apgl\, iib*>Z.' CV'.13^,;,'< «•* 4 > 

DooMt; Quarrel, ^dtytw pttf*Jd} r }U faifafflf 
made by any clprk^or other to foe fa fab$0$$$} 

to do juftit© in fome caufo epcl^adictJi i Sip 
fence, inftfent* * ' 

double %mrnU /be«ftvft: itmoft pdittuUohlf " 
both me judge, And ’him |t•;whnfe^:ftdtj|efb. ,. 
or delayed: the effe& whereof;is,^%thr 5 
taking notice of the *• delay, 1 djtddsVhli^^tetl'i 
authenttcal feal to! alj ck|<W fat *!& tpfoiftfo * 
ing them tosdmonifo theordinary wifoffo. A J 
ber of days to do ^ 

appear before him; otvhlf pfocial, and 
caufe of*is'delay l,*pd-td ^nify : to,^,^ift#y*|. v ,,...., 
he neither perform the tbing enjoined #' 

Shew caufe aghipft it,: he hlmfolf, -'fo'Mi 'ftytr ^sunfttteVJ 

will forthwith • proceed far: dp the jufoee that it^due*;, jendowed *■; fait npt pf a 'pfo&a- attdiuted of treafon ; nor 
CW; ^’. : 'i-v1: ^ r |j, : gy.- $t*t, i 

*■* -■* ■ ji w* 1 . a ■**.. -*— ,L “-■*■ J —-a I...JBvJt l ^ 4 ^4 L k . — UK A >d& 1 Jj* , 


is to enjoy* during her life. 

&*W*r by euftMr which is 3iat part of the hufoand's 
:to which the widow is infilled after the death of 
he^hwfopnd, by thteujfm Of any manor or place, fo long 
•h» , ‘fp^.Hvee. foie and chaile, ana this. Is, more than one 
jhi|di:vph#, for-jn.fomc places foe (hall have hulf the 
I* hy the rrtjftpm QfgafaHjind; andin divers manors 
fof ,^dow foafThpve the wblolo fating her life, which is 
csHpd her/*rf bmbt but as cufo)m may inlarge; fo it may 
'ifs^-dwpr W a'ffo.pajfy;' % J3* , 

f'Wfaw? fa*filfaw*fa*? fafa by the hufband hlm« 

, lyfimfoediately aftprmc maiTfoge# Who.named foch par- 
f.tiMap lapdi of whiih, |i« wife i^old be endowed $ and 
1 ^aWe^ttlmefo.^ j|atammc 0^14 not fcy this 
WK ep4ow.rhfowifo ,of mdfo;foan a/thfod' pfae though of 
*«$ he might: and fo : fof cemfoty of: foe land was 
openly^eclatfoi fa foe hufoand, his death, 

fofoflfo;enter. ; ih«p 'foe lend ofwhtch'foe’Was endowed wifor 1 
fojfOthcf afognment. ilie/^fa . IM. SeR, 39 , -..• 
txqffinfufatrfa which Hkpvdfe was of eer- ■ 
a Ton who was thp hnfoandi with 
r.fothcr, .and alwfod fat .in waking^VifoOn 
ifoe foii-was married; pod if a Wommi thus endowed, 

»■ frykfai after foe -death bf her husband, en- ■ 
_^ the ;jdnd; allotted 'her \n dower, and agreed 
m',cla«i^itty ; Vsw-‘bf the 
l.ifov« kl<: 't ■ ' , ‘ , ‘'' , l ' 

'.W^\;Wa», yAni thr fate 
e^Wpd’Writh'foi afobf hfo $fo{^odV pte* ? 

J ^ .-only' 


"’"fodi'r 

m 



mdm 


;.of■ ,, tfom: Wife;-fo?it '. 

df abideptrC^ may be ' 


M mutli M fcttew-.pateBi. 
£/«*..14 ft'. ; 6 --^ :, »*^,';-'v. •' ; • ; ~'’i4 ’ ..* 

Dfjui #et*ffe iWw.M 

iisftesc* -cf 

privy;. «wBMia» ri>di«Xlng, Or »tker.««^r««wiv.i 
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fuch 
Queen 
death, 

Miiefi 


:$*,& 'tty kk \>$ .fort I fo •{' 

^ Thc^wifo;pf :.'a\maniW)#’fofoani^ foaU have.Ws'wrr . 
fo hfo life-fone } Mi hehl OtJforwifo, W U is^rpfe^d in 
T#ti$fa? and h jofoefofs irfrA bawfh'd husband, (hall 
enjoy'her jeS«ifott$ in his. lull, 1 t| k Rerk.t t 307. 

**lfo sge of nine years#'' at the death 
“ k . foo foafo 00 ^endowed of .whatfpever age 

the : dO|fo'Wf > 'tlxe’'liusM, the mar- 
adjodgad fowl^l: ^ 33, Where the huf« 

L^effowfo^mfor that, by no poffihility iltue begotten 
^W^e-foigfo^mherit. as heir to him ; there the wife 
.. fof be, fatifafa&fa if lands aw given to a man ■ 
Ahie hehrs 4 p fojMl beget oh his prefont wife, and foe 
A^d then''ho takes another wife, (he (half not have 
■,v;hpt;i^;;^':''foad heaven to the husband and 
' ’ 'remainder' in tail to the husband, and 

‘ mltjrfog without idue, he marries another wifo a 

S Tl7 -^, T iifc wiU be entitled todomn after his death. 
K4W Sf* 4°.^* 3- 4* » Sip* Mr. 63 . For hem 
hpfo an eftate in tail. The wifo of a tenant in com- 
a jointenant, IhaU have dower $ and foe 
##4A',her part 'in commo^uriA dm tenants in com- 
$foSi n ' : 'jBfrtA. l60. ■; , , 

rp|tt ^ife of a file de fit, fo^l hm dower. Plow* 
.a$t«'-W .4 adz, a. So if tfo«hfolmi^be.foitlawed in tref- 
pfos,: or any civil aaion, for tlda wOrl^ ;tfo corruption of 
■wood, or forfeiture .of Umds* jgw.r Sz. , Peri. 388. 
ji- 4 * ,* :' i‘, • ^ 

nan bmoj^’d lunatick kUI het husband, or any 
fo^ (hall; fa- endowed,' hecimfe this cannot be 


.,‘^y ^Vj,vi 4. 'X' .Vi? $&}%: * ■, 


, r. ;# ‘ 



her who-M$fo 4 < 
of God I (b f 
to hifogaa f 

%s'W| 
or'wiK & 
of bfa hufoite^ 


\ fa fat underftanding by 
foe lie ^ found mind, and 
vpideafo^ when he is kill- 
Ifo ehdbWtrd 1 for this is on- 
foe (aw has given her to he 
murdewr ;. fo it feems if foe 

_ L to vifit and afofo her hnshand in his ficknefs, yet 

foe foell he endowed, for this is only undudfulnefo, 
^ Which 
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which the law does not ptmlfh with the tofs Of her iatire to^fesv and dies, bk wife mll his etulowcd; Aadsa 4*' 
fufetftence. Pfr&. 364, 365* vife of land by the hoiband to his wife by will, is ijjjr uar 

of hcrA****, but a benevolence. &&*/, 34. 2Wb. 5i. 

• * /f 7 r£ rryjto /o afe eftate *u»kerwf a cim »V drwahfo. Jftob D rwt# 6 fy It is held# that land defied t &4 mtfk's 

By our law, allfee goods and chattels of the wife* ore wife, whoisiatitfed to /<«*** of: hisferis (it not being 
the hufeand's; apd if fee be an lnhmtsd*, the hutad mbmionedin fati* faflfkwvof her dower J feaJlbe taken a# 
holds her land during her life; alfoif hchath iffue by a voluntary gift, and pot any recorapewis or bar of 
her, he feall hold it for his own Hfe, by the «/! -4*»ito#vv Aad^'wi; diis cafe-the; widow,, brought a. writ and 

Me/; And if he have any land jv fee, whereof he recofet^ egainfr wfckfcfee heir could haste no relief, 
is polfdfed during the marriage, fee is to have a third Preeed Ca*c. t$z . $**«** Sad convey* tend to 

part fecfebffwher life, riflp* ebwer ; though fee bring;' 'Jfc %kw».&m» t b«ck 9 

mithihgto thelmfeand, ahd , #Iietlu9rfeehavetirue'liy l lufe J&V* wrik&'' m*d dfes; • here I>*a wi- 

ot not. 3& 1 ' ,i t AW '.fleiwajjj''d. 

There are three things to ihtltle;<Arawr, wfe. Jftiryfegav • i* twasanii>c;l.s^€ailx wj48tod^\-;e#e^jr«m^ia'd 4& sail#* tty 

fibftn, and death of the kuMni* the marriage, muflrbfc to^-k ^t^^fehrgaksand&Hs t MUmi 

far good and lawful; mi tonfewe: to the' httfbaftd's and>is Ataotf M%il> Mb have 

dteh; mifra-wife flfeft U eddbwM'ififf feu# *••:, * 'Svifa 4m tail, 

weft as nfrfciftriur d«fcd* « wh#;l'hh'ds ferittMMMf- ; 'Arid dff »' 'tttswfefe,'ixgsesi^.; e»mdi- 

defend to thrihrifeand, hetee'eririy,,'he hath Imt * ,tio*«ta*’*.fee nwy 

fin in few* aridyetthe wtfefeaJ! ^em®awM\aItl»ngh'lt-' ;ri •,«*; ^;«hwy .mad© For 

be hot reduc'd to feafeririBMwfc f ;:not;dOidg let «£’ oduri.;defe^blie -dfefe. a 

Audit w not neceifary thatfeifrafeould ebn^ue'dri^^ 'ope *% 4 «Wfedy. and after 

the coverture; for if the hrdband iliens fee lands* "f$di fheX nsrihdfe feaft m«. have 

Wife feall be neverthelefs endo^d.. IhM. $*, • iJOiS f* 6 **?** **$ $***#»* *&*»* 

land* am exdhittg*d by.feriMbabd ' for other Itajfc^W.'Wife 
wife''may' be enaoW*d- of Wfech lands (he m\h'' '58WR(||^ji^i^'Sgs^^ .mwi Irindi. • •* Mtpn 56. JSted, 

^hnfeand Was fetfed’of bpdi f ^mgh fee my nof$p^ tjafei feifed^ 

dow’d of the tods 1 ^ given and>riik^’ Am fe a feifm 

' tt, "■' ' " .'?'.' ’;:■ ^^^.few• ' 3 P*i i**‘So 

1 Where the eflate; which m *&&& tefe' '»* 

marri»« f is inded, l> there ■ thb; wife fetll" lofe 'her‘ in 3ri^ : ;Ap#M!fee towards 

'Aesw. £r* bW But 'afrit in fdnfet ’de- v ' ; |Wi;->j ... 

tcririined* * woman feall Be ettdoW^ j in hke rtianner 1 ■ . be ende^wed, na^ 

;akamah may be teOarif byher^andff,; ^r ! 3 e|«;; ; v^^V^tfed'.,st^%MtnsaaA■ ^' 'alscras W a 
linfi, 31. And if a wife be dndri^d of her .third ‘ parr, 1 kdfejri^ m mtyit&t thereof;,- mn-fee feall ■ have the 
and aftenyardi evided by, anefafer t&fei feje feed? have a _ a|t^ri»’'#^E^r|ff; ^ $*cdy 

new writof do*wet\ aad'be .ehdripd of fee ritlthf Iridr.... t ,'tridb^y. riF'„ s doWfr ■,. ; In .griri*^' •• ■ witbin .-.tlwi. feme 

Da*#. Mr. <570. ' feisty vthM-it fe'AViAme- 'mifelifery ^d thereferc 'fe^f.^w#)^it«Lages Within uhe 
diate defcetldfef tbiferi heir; "rid ( not whenlt.ts thet 'feiteferiCJIferWW •• 4 aa. IM. aid*. ■ 3 Cp. i i6. 
eftate of an aUcnee. 9 Utp. ip ^hfe-ri'H'g*; jfiK «/' -r* ^7- 
where lands wefe fecririferid agatrtft fed ;:|SfrAtari ■« W«fi:;rioe; a‘lay'fee, hfut 

fault or covin: and a wbmaft doferced^ her; do*wer ; fealf; ripW febydre ’’ dowable of tiiefn. ■ < * P. ij. i «. 11, 

recover damages* <w&» the vaW of her from 'her^’^ ajj^ «. ’ 1 Jp, ?af*..:'*i. thi. M! 'hBa; 

Kdsbdttd*s death. 13 £. i, db/T. 3. If fed hifeband .: ; -Of an adybwfon* be it ajfpb#MttWr ;^ipofh W wo- 
<Jbth hot dib feifed* afeer demand and refefelto rifegpv htaa Ml behndovfed, fetf this may be dtvided as to the 
ifcmirtoWr* fee feall hate damages from fee dmeh^tle- fhiit^d'^rit hf itf rife, fed third paefenta- 

refefeh ' ‘JVf. Cent. 45/'fHo feml be hridoW.^d of. 344- {<4. 

verhon, e^peftent on a termof years ^‘aridlhfh my'/JLit, $z*y£<w* fat. ©ai, ^Crt.100. %6 q. ft 
feferved thereon. tf thtfasba^k&at'nkfy' £&$* ttwAfe j iris.' i&M'iGr*, j^r; 69JU'..; 

ah efettefor life* remainder to another in fell, thhagh ■; The riw* rif whkh tlfe hoferiAxhitft he feifed t snail 
the tfem&inder dver is to his heirs, tri wife BfeH riof be tfe an ia fee-fiiwple* fee^tail general* jri #W# dm 
ehdoW'd. a Deary. 6$6. ■ A woman feall not be eridow^d 'ritfeaadds^Mriritr.ql' the.fprifel tait* . wh^griri^ 
dfthe goods of her husband; irbr of a crife, or ca^f. ■ Wy if wmferi;|l|}^riKa 

utrihage: Bat of itH other irida and'tenements fee iney. " .rip'fcri 'a,fea$ for;)l[fe« : 'feuidnng feat ao;bim''ri^||jK^it^ 

t hfi. 33; r "" - J: v . •; •*.)'.'■ •; ^WKmA 

A grantee 6 f a rent in flri^or t^, + dios ^ithontheif* ’ pfv mk It > "but .*- kfiEcudihit Mehold a 

his w»e Ml 'beridoW^rtifet not wheri'W resit arifes' r.njbr-s^.«^ 

upon a reservation tad Wt bejri*^> gift 1' Rok ^^<dp^'Ztata. ' 

tail, hnd tKteIjlottmfeiMdt%v#Mfc0taddjfiw •' •". jA‘ : :4^4^i ; J ^ •’•' v-^^v 5 ’* 

terailimitation. Fto&d. 156; f.M 5llWfcrigl•’ • 

the coverture, the,hufeand doth extingmfe .. • 

leafe, yet fee fhall be‘endowed of ^‘ Wby 

her dower, in fee eye of the law, they hare c^tMrie^v ' : ‘lfe4®[nsf*J -W^Statariri* 1 b a- 

1 Inft . 32. And where a rent is defeended V:Storik-; 4Sril5r^^W#mrw?ifei 

but dies before any day of payment; notWrjl^ritaaafS’tg^ '.^ribW'daw 

fee Wife feall be endowed of it. - 1 H. 7. syV^ mtjljA to#| pipij 'ttfedntm a 

are given tofee h^iband and wife in tail, rif# 'dfauasicttt of 

death of the hufeahd, fee wife difegrees, fee me^''W- j v tyhjNtaMjmv « L ‘«ri3tai|R:' 

cover her <A«wv; for by her waving her eferie* im* 

band in judgment of law was feie feifed ah hdtia .' ; days^wifen. ♦ 

T?. If lands are improved, fed 1 wife as to have :; «S: wlinfe ta third"pa^: ,, 

according to fee 'Improved value; 1 hft. 32/ Arid |N$fe;; '$w£hm WgUpxWf* *1Nl! ’«%mtaw4i ofV 

ground fe^livei^d h« be fowed, fee feall have tS^^feqHiu ^ ftllJferibriigri^d 'to 

2 Inft. Bt# ", ^ ' v l P .rifeififjfer, ^^^ririmtafe-rijr 1 riwr m 

Dvmr is an infepartbleincident to an eftate U 'Si;‘^ri^'wria m flie 

fee that ifeftftbt^ talcen away by condition; IftapM»» wrim btrif k*»4, 

in fee offends'make a gift in tail, on condition fends 

wife feaft’hbt'have <*hw & 9 the 'condition is void 1 , timhl L 'hot bo 
41. If tenant & tall die without ifTiic, fo that the feftcF * gdo8 ribitf&jf f A 0 ; Arit 'mmWtimdhitf in what is 
reverts to the donor; or in cafe he covenants toted feifed s%ntd;; otherwife febngh : fe ri V *§e$pmwx $ jemaybe 
1 V void. 
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void. 4 Rep, 1 Inft, 34. If a wife'accept and enter 
upon Iel& land than the third of the whole, on the iivriff’s 
""'^jfeltinicnt, ihc is barred to demand more. Most 679. 
Bfliif where a wife is Intitled to do-w<r of 1 ho lands ofrher 
her fecond hu(band accepts of th»s dcfixer 
left than her third part, after his death, die may' rc- 
fufe the fame, and have her A* 11 third pari. Fit*, povi/et, 
121. " 1 . 

IF a wife having right of dower in the land, accept of 
a leafe for year# thereof afterfee death of her huib*nd* lt 
fulpentk the dowkr ; though (fei fuch acceptance of a lea ft 
beftre tfec luuhand’s dcafe^'^f. for fejn the wife h^f 
only a title to have dowe^dni jfjpi an immediate right 
of dower, • Brd. ea. 3 7 i*,\ 15. ' A widow ac- 
ccptinjl'Jf'j^w of the hchft jfedsnjl common right, feali 
hold to tip* chargel or lier hufeand; baf'othff-. 

wife it w if, Ihc be eqdovicd' aga^ common right byfec 
fherifly 2 Dnnv. 672* By pr.oyifion of law, the 
may take a third paVr of the hufeimifs fehdf, 4 hd r hom 
them dhcharged, ibid. If dower bcVdign*# a wdqian 
on condition, or with an exception y the- condition and 
excepting ate void; Cro. film, 54 ^/ plaining of char¬ 
ters coneCrhihg tl^ feme land;. ofwhich fee ’ * J _ ' 
ihands her dowerfU i^good jfica ;fiy 1 

her dower ,; jfet If &Afe$Ve*s ^p'tHe;'cVj|l^" 

' have judgment * though, ‘iffeif denies fejfefjj™ 
it y fodtid again II hCr, fire Jpj£fe her tftwisfdd 

9 Repi.ygi; ' (> '\ \ ', ^. 

Whefc there are ' three ntfeoris, ’bnePf ; tht\ 

affign’d ■ to ‘ thewlj# : ih-’|SHi*wr' in' li'e^ o^a®|j 
though, it ’if] laid that a pc hf 

10 ’be" afegh’d. '' Moor 'jz,' 4$ 1 3 *hg', 1 ~ 

a rent out of the land in licit of dptitii'i and'-ft 
ance of the rept will bar' d6vberty$0 .the' fame,] 
not of other lands; 2 And.^\. pycr : 91. 

Air. 680. WJierr pO;d]vifion cart be made q? , 
w ife is d&walU* dpiver, ’is. to be aligned in, a jlpp^feah- 
ncr ; as of the third pj'cfentatioh to a chifrtji, third 
toll-dilh of a mill;, common certain, a tl^id* yjear'j the 
third part; of fee .profits of an office, fair,'market,, v £^. t 
fid. Air* 67 ‘ ' ■:;■■ .... . ■' ; ’’' ^ 'V' ; 

‘ A wonfeh Entitled xkdewer cannot enter till it be afligp 
ed to ..^y ^rta ;,fet out chjjfer by the heir, tcrienfe* pr 
Ihcriff in : l fief. Air* 681. Dyer 34 $» fijmdt; 

529. 34 t *• i?' **'}" ' ' ' 

Nphe, c^h biit thpfe who. hay® freehold, 

or againft Whb^^h writ of dweef Hcs; therefo^^''tenant 
by ft^te^h^Mht, ftatute &ipie, qr Aw#; for 


years cannot afhgn aWr,, for none of thefe, have an 
Cftate large 1 •’enough to ajofiver. the plaih^* •%mnd. 
'Peri. '403^404,; Jff* litl 35, ‘ 94,■’ iftfc A'fa 

C$U 6 a.v.57. '•> ‘ ;/ v , ' 

If a woman be tiimih of Ufld, tn^rtd^^^aftufe, wood* 
ftfrv, and wy be aligned ,^«tufr ’.dfall 

the refe k i s good, Itfibugh ’tt u bef hghinft com mop f igi$> 

* which gives lier but the' third, ^a‘r^ pf'^chi' '^r ; t{ic : W^s 
enjoyment of the refidue fiifficien^y accopat^. )or Jier;jKtfe 
to What lhe has. 1 Rci. Air. 681. Mesr, . 

'6fe; ; ■■ " .. , 

’. 'mi'rigiht tobejenlo^d, 

or i rpnt out of ^Ujla&da be afiU;ned in Uck of her 
. aSw^ % th» dot. M ^er douand of,h 5 Sw^, ^ f ^ 

h^vdhg; Ob' «5 

©bt 'livery; th A ao 

deb 'fc/ufe 
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much# the heir of the diffrifee fhall have adwtafurtment 
by the Common law. F . A ? . B. 148, Ce. Lit. 39.^. 
V* 367. ' , 

If the heir within age, before the guardian caters* af- 
ieas too much in dower .the guardian thali have a writ 
)f admeasurement of .dower by the iUtute of IK 2. c. Y* 
^efpre which itaente the guardian had no remedy, bccaule 
the writ of adttwfunment being a real aft ion,, lay not for 
the guardian, who had but'a chattel j alii> by die fame 
ftamc it W provided, t(iat if the guardian purfue fufcb 
'yftit feiutly, or by edlluftow with tlic wife, the heir 
fall age fhaJl have a w^t of admc«fitvemm y and inay 
alfedge the feint pleading oir collufion generally* 2 InR *t 
W 7 a ' ■ 

If the wife after ajfignm^nt ofdow'er improve s the lands, 
9 as,'thereby they become of greater value than the other 
fc wo parts, ho Writ of ddmejjkwntnt lies; fo if they be of 
giSftafer value, b^|Cafdn of mjnesf open the time of the 
affignmenr, no Of Mea/arment lief, becaufe the 
laijkd ip quanfjty;#j|S no fpre tljan Hidcjught to have; 
and ttW*<A** lawful to wprfe tfie mines, Which were opt n 
at the time of foch affigniticnt, F. N. B. (49. a hjl, 
3,68. $'Co. 12. ’ ' 

. IV. What Jhall be deemed a bat ef dower* 
v ; IF^a wife levies a fine with her huitund, (he debars 
Ijkt^lfojf her dower ; A nd if a common recovery be had 
hulhand and wife, qf the hu(band’s lands, it 
atr.the wife of her dower. % Rep. 74. Pk<wd. 5 14. 
a'wOusart releafes. her right to him in reverfion, her 
f , may be cxt ingubhM. 8 Rep. 151. If a Wife com- 
Veafon or felony j or if fee dope from her hufeaud, 
jive with? the adulterer willingly, .without bcipg re¬ 
conciled to. the hufeand, fee lb a ti lofe and forfeit her 

* _ _ ■ 1,.. id'Jt... tJ i _j * ■ . « . 
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band aq4 feo themfelycs as hufeand and w^fe, it 

is qV|deoCe pf r^cortciliation. Dyer 1 96. If a, man grants 
k^jyife with her goods to anotl^, and the Wife by vir¬ 
tue' pif th^ grant lives wife the grantee during the life of 
the hufeand, tltjs,ftiaji forfeit her dower ; for fee iived in « 

a^ltery, ttotwithfeartctirtg tjbo 1 hfi? >35- » 

pany* 66i. fbfi. ati’. ' v 
, When a jointure isfnade fff lands after tnarriage, the 
wife m^y Waive it* and Remand hor dower: $ut it is o- 
thc^ife w%h made hM®; ^h^iage, according to the 
fia$ute £7 ffe$. 8. e. tf*y||kl 

' If a jointufe be .Wife. d«ri?g the coverture , 

and afe^r the hufeand ajljg^s"' levy : a fine thereof; yet 
this ii no bar to h^sr doWtr'pf^tiy other lands of her huf- 
bandV* bceaufe the jornturo^eing made a f^ fee raar- 
jfltf&f, fee hud election fer tile dfetb of the hufe»nd to 
.l^sfufe it, apd claim dower, and not b^fore, and ijien the 
finie levied of jointure before hey time for cation of 
dower was cpirtjB, can be ho bar for eledjng of dower 
it is; comp. 1 Bd/F 173. 1 Leon. 283^ Dy*r 

4 ih ' .■!. ,■■ . 

■ If. a wCy^an cakes a leapt for life of her hufeand's lands 
lifecr bis 4ea.th, fee feali have nq/fovrr, becaufe fee can¬ 
not denmh^ it,againfi herfe.lf;. fee takes a le^fe for 
years only* yet fee (hall not, fee to hap dower during 
feefe years, becaufe it was her oyyp aft to fufpend the 
feftft Jnd efifea ,qf her doom -AOTWiT‘ttat Mm* Rtrk. 
‘%&L F. AT. $, 140 ; 

Tf * recovery be gad U2W#>f?hu/band by collufion, 
.feja- feaJl hot >.hw the,wife : 'pj£,:|^^ ;>^ ■ if fee reqoye**y 
b^oby OQhfe^bn* or :#iich.hre always undci- 

fipod fe be bK;<soBullOn> .fee 'jitifeind always acting and 
offemh 1 ? but it. feemsto have 

bpn ,a VOty .$$$$£ ^betbor a recovery by default 

'feiptid 'the.,^«rtbe?r opinion being tlut 

feeb. : ^'b)fe' at'ApmPrt law ; therefore the 

v ;fead^ which ordains that 
' '■' fc ''" * rjfedovery «% dtfeuilt, ¥c. -pleaded, 

‘^fer ^ja-^ar.'iiF.the dower (hew his 
Jch^y«red> and if it.be found feat 
jn mall fee demandant recover her 
pg.fuch recovery by.default against 

By 
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By the ftatute of IF, *1 tat. a. it appeari that if the As to damages in dvwtr they are. given by the ftawte 
recoverer had right, then the wife is barred; therefore if of Merton, c. i. but that ftatute extends only . ~ 

the heir of the diffeifor be in by defeent, and the diffeifee pofleffory a&um of dower unde nthil ****** . n< J;r*! 

enteri upon him, and marries, and the heir of the diflei- the writ of right of dower, becaulc they Arc lntcnuea 
for recovers by default, or rendition, in a writ of entry, to be given jlor the detention of the poilemon ; agd on 
in nature of an affile, and the hulband dies, his wife writs of right, where the right itfelf is quelhonable, no 
Hull not have dower, becaufe he, who recovered, had damages are given, bccaufe no wrong done till the right 
right to the poffeflion by the defeent; editor, if this dif- be determined; alfo chat ftatute extends only to lands, 
feilin, defeent, tee. were after marriage, becaufe the whereof the hulband died feifed; and therefore judgment 
hulband was feifed before of a rightful eftate during the for the damages was reverfed, becaufe the jury did not 
coverture, whereof his wife had title of dower, which find that the Jtuiband died feifed; for otherwife (he Jhall 
cannot be defeated by the diffeifin, defeent fed recovery, have no damages j as if febjmftmnd aliens and takes bade 
which all happened during the coverture. Perk. 379, an eftate for life, the wift ihali recover but no da- 

380. mages ; becaufe tWs dying feilwi was only o£ an eftate 

If the hulband levy a fine with proclamation of his pffreehold* but if he nf|$es^ leafe for years oily* ren- 
lands, ,and dies, his wife is bound to make her claim with- dring rent* fee (ball recover* ilurd part of thd'ifeftert m 
in, five years after his death; otherwife fee feall be barred wife a third part of therent #ttd|damagcs, bccaufe there 
of her dower 5 for though her title of do*wer was not con- he died feifed as the ftatute fpcafcs.. Co. lit , $%y Dyer 
fummate at the time of the line levied ; yet it being ini- 284. //* 33, . Veto tie; ; Drf'dndStuk[ f lih.f% !< e, 13, 
tiate by the marriage and fetfin of .fee hulband, the fine f. 166. zlnJf.So* , ,, 

begins to work upon it presently after the hulband’s death 1 Damages muft be after demand of dower, tor the heir 
and if fee does not claim it within live years after. Urn is not bound to nffiffiffela provifwrti tiji demanded, be- 
feall be barred* 2 Co. 93. 10 Co* 49*99. 3 hfi. caufe fee law calW ( w ffreehold i o| , ,the«Whfee upon him, 
216. Hob. 265. Mo. pit 154, 879. Dyer 224. v : 1$wide , withoft 
Co* to. , d.«lto^\fe./^''blto^good teftimony is fuf- 

{t if fee heir appear fee',Sri day Oh fefentOns, 

, y. Of theproceedings in dower- that he hath been always ready, fed fell is, to 

The wife is, as foon as fee can after the deccafe offifeh#' i^Mher dower ; fee m^ fdead fech rcqOcft*vaad iffoe 
hand, to demand her dower, left fee lofe fee y^iwfiwfefe it, feoffee of fee heir can- 

time of bis death; And in a&idn eff dower, the firlftpife? foot temps, ptfjff .becafefevhe had, not the laud 

cefs is fummops to appear: And if fee tenant or deffeadbfc ^i^b^jeu^i'^njee fee death of the anteftor, and therefore 
do not appear, nor call an effoin, a grand cape lies to feiae* fee rifoayer the feefne profits, and damages agaiiift 
the iafifh, &e. But on the return of the writ of fummons, fom/Jud-if he hath pot provided h U indemnity and re- 
the attorney for the tenant or defendant may enter with compettte again ft thehcii 1 , it is his own folly. Co. Lit . 
the filazer that the tenant appears," and prays view, 'tie. 3a. 

Then a writ of view goes oat, whereby fee foeriff is to If the Infer or feoffee affigti dower, and the wife ac- 
feew the tenant fee land in queftipn ? upon the return of ceptefe thereof, fee lofes her damages, becaufe having 
which writ of view, the tenant's attorney 'takes a decla- fee dower, which is fee principal, fee cannot fue for 
ration, and puts in a plea; the molt general one is, ne the damages, which are but confequcntial or acceffory. 
uttfues feme, isfe. w«. that fee hulband Was never feifed Co. Liu 33. a* 

of any eftate, whereof the wife can be endowed; and Damages ate given in dower from the death ofthe huf- 
wheu iffue is join'd, you rauft proceed to trial, as in o- * baud, and to the return of fee writ of enquiry, thqugh the 
ther actions: Upon trial, thejuiy are to give damages for writ of feilin ifitted a year before, but was not executed, 
the mean profits from the death of the hulband (if he die thkjonjy* Dobfon and others . Pep. Temp* Jiardw. per 
feifed) for which execution (hall be made out; and then Amply 19, tse. Where there are twOjoin tenants in 
you have a writ to the lheriff to give poffeflion of a third dWir# Undone dies afterjudgment for damages, and his 
part of fee land?. Prod. Splimf- 335, 356. A widow hejrandfee other jointeuant bring error, the value from 
may recover, her dower yMm/m^ceJat exeeuttp, in cafe fee time of the judgment to the affirmance cannot be 
there be any thing objefiUlPprecedexLt to the title of recovered againft the fumving plaintiff in error only. 
dower, tlfc. till that Is detfeWimed. 1 Nelf 684, 687* Id. Kent Kent, 50. Sec z 'S/ra. 971. Qn a writ of 
x Salk. 291. Judgment in dower is to recover a third slower, damages cannot be awarded by the t6 Car. 2. 
part of lands and tenements perMetas & Mundas. h* wife without fpeeding a writ of enquiry. Same cafe, Annaty 
may have her writ of dower agairift an heir, an alienee, y ; t» ^ * ■ / lx 

a diffeifor, &c. or againft any one that has power to af- As in great cboxn jointures of landrare uAmlly made m 

fign dower ; if the lord enters on fee land for an efeheat, lieu and fatisfadion of dower, thefe aSiiont of dower m 
fee may bring it againft him, but to the King fee mull not fo frequently brought as they were formerly* 
fue by petition. yRfp* to. Plowd. 141. Dyer 263. tootole and 3 D«al, A divifionj From the Brit. lh?/, 
x Inft. 59. This writ was brought agaiplt eight perfons divifio, from the Sax. dsekn, %. e* drvidere, and feom 
feoffees ofthe hulband after marriage, two confeffed fee feence comes fee wtoM dealing; So the ftones fhichane 
adtion, and the other fix pleads *» fee iffue; here fee de- laid to the boundaries of landa^ are called doWk fiem, 
mandant had judgment to recover the third prit of two i- e. Such a*dividefec JandS, ^W*: . ; >■ 

parts of the land, in eight parts to be divided dfter {Bos Mnlieriy) 'Was * W'ancient; tilfie applied 

the iffue being found .for the demandant againft to that which fee wife brin0! v lfelr hulband in marriage; 

fee recovered againft them fee third part Of the : #je \pku Otherwife called mstrUagim* dr Carriage goods ; Sdt 
of fee fame land as her. dower. Djtr $$j m : r: feefeare termed more propwlv* goods dven m marriage, 

32. ; #adfeft;.nMiri‘iage portion,.3,1* This W0rd isofmn 

At the Common law, before the ftatute of f confounded wife j;.fe a different mean* 

3-9. if a woman had accepted any part of hdr Atiine ^-:•: ' t .4 ^ < 

though never fo final!, of any one tenant in any Oart^lfe^ r : iMlt Vilb : Among tht jewit fei? bridegroom at 
ty or town, fee had no other remedy for tlm refidue^ fot i fee time ^of the marriage^ gave • hi| hill. 

by a writ of right of dower i for if feq brought a Blount. Cowel rites tAafen,’, 235; 

lower unde nihil hdhet, it was a good pfcuNkn ih &enwtjfrire, 

went; that fee had accepted fuch a partof foeh n tenah^ length 'twelv^ ... " " > ;: 

ji foch a town or county; which hiing a great nrifeKSef mr^ferjf imr Swrtr in *' 

o fee woman is remedied by that ftatute, which pro« '.w' fta^.. of 'frfrw*#** fimibfitdg*- tlfftft; t.: ; See 
ddcs that it feall be no pleafe abatement, to fey that fee / : v §ma ‘ 5 ’ 

lath received part of her dower of any other peribnbq- ' ftandard'e^Spr, orwlitary,colours, 

ore fee writ purchafed; and this extends as well to hOfed Ip wir^hy bur ancieht Kings, having fee figure 
guardian in chivalry as to the tenant Ofthe land, becaufe ©ns driigpp, paltttcd. .©h' tkeih.' ^riv *. Meet faij/et 
uch guardian is to render her dower. 2 Inf. 261* Jigntum Jku'm «t medie $ tradidjfet drPtppetajunn ?*- 
' I , : ' ^ ^ ' ' ,l ■- tro 


v 



DR O 
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* Rag* Moved*. fob feh, 


tr$ de P. ad portandum, 6fr. 

Drag; A coarfer ibrt of bread corn: Jn 
SiajmHJbire they ufc a kind of mate, made of oats mixed 
with parley, which they call dreg, or drag malt ; aud ia 
Ejfsxi tdc* they feve a gram, called dreg. Tuto's Muf* - 
band. p. 32, * 

Seem to be floating pieces of timber fo joined ■ 
$ogether, that by, fwimming on the water they may bear i 
a harden or load of other things down a rivet. , 6 H. 6. 

c- * v *t " ' .;i 

IDjana* A drab or wafe-epurif;; fometimes written 
drecea, Cartular. Abb. 'Rad,* m$'*\ 

Safest*, a head in ourold fla- 

tute-bfelfe extending to 'jferffferipg end manufacturing 
ofwoollen c«n&' J Stat* z$ Ed% ^ . 

1. 4 2 W. 4. t. i*. -Im ' 27 ti* 8. cfr.,^ ,ijV" 

See Clfit&iftj* ' . ^ ‘ ■ . : ,l ' 

3 &|fefe*tfcfre Signjfet fey hame& belonging to cart* 
jhorfes, for drawing a Waggon, or. other carriage Pawh* 
Antiqyp* 549. ' 1 ' * ■■', ' 

ID|ao 3 »ut(|cn» Were thieves fed robber*; La/nhrt 
in his Minai &&:;*• rfe* ; 6* ^calls', these 
and roberdjmn j ferds gpqfei but of v&*\ 
tinned ^ ^*4. -mt y'vR.,*r 

2 Q^e% 0 $inciQ\ Ate'Albert for 'oyftefe (j, 

Gfff. 2* f.,jo, i'/'■ ’ _ ' ,1 fy't _ wr 

ID?cit»S>je(t f or t Atytttyorik figuifying ife**^* 

a double right, w'a;. of and of propfe 

tereft. , 'Mi*4* *dj 
5 D?Ciwfett, ; A^iSld vtofl, ..... 
come, from the Grnw. '* “ • 1 Ip-'-T**. 

IDjcncDcfi, or 3 D|e#ge*, fDrMf Are teafei 
/# 7 r, lays an ancient MS. yW ?w e«'J , 

And according to Spelman, they are loth as it., the cbm ^ 
of Will* t. called the' Confuertr, behig. ptttfeff of t£fen 
eftates, Were afterwards rettoied : bei*e^t^|\0n^ii^vifer'' 
king it appear that they were owners thereof,' ahdncither 
in anxtlio, or agamft him. r:> 

IDicngage, (Drepgagikm) The tenab by which the 
drenchsi or dtettges held their lands. Tri/tl zi Ed*, a/Sfer. 
id Nertbumb. Rot. tjft* _ -••• • ' • / v ' 

3 D?tft Of the >fn^% Wgifatfo emimiiu* in!- &**$*) 



We Aow call aen of ww. mifaUm* 119 s ,-—fm 
mkj,r" ,mv, s M/tjaentar, fooi wtp iiomtsrxn ttptlhn:. 
— Mat Farif* iuo ann.* u^r. * 

^;ebcnf. Are thole that bay cattie in ohe place to 
fell in another: They are to be married men and hou.'e- 
holdeir., and be hcehfed b>^ Aatute, 5 Mz. c, 12. And 
if they drive their cattle on the ii/vfr day, they /hall 
forfeit » / r '*« * ^ -■ ' 


»o/. by 1 Cer. 1. 1; 

A place of drugi t Or dngfitrs l hop: And 
druggijts and their wares. Vide Coffu, * 

>>«nhcnnef0, U an offence for which a man may be 
pumlhed in the Ecdefiaftical .court j as wdl as by juttices 
£ peace by ftatute i And.6jr 4 > f . ,. f . A J nd 2I 
jar* 1. r* 7. If any perfon ihall be convidcd of drunktn- 
* 5 * V1CW ofajufUce^ Oath of one witneli, he 
jhall torftit five /hillings for the firff offence^ to be levied 
W diftfefs and fait ofhi* goods j and for want of a diftrefs 
fowl fit in the ftOCks fix hours i Atid for the fecond of¬ 
fence, he is to beibuhd with two fumies in ten pounds 
^ach # to t be of the%ood behaviour, or be committed. 
And he who is guilty of any crime^ through his own vo- 
luntary ^eW//, Ihall be punifeed for it as if he had 
^ been iober/ Cs. Lin* 247, 1 p 4 C , *. I E has 

been held, that drunhnnijs is a Sufficient caufe to remove 
llPWftefMr ! And the profecution for this offence by the 
W^ 7 * 5 * l " c * S* was to be, and iiill may be* be- 
^ **“**' * Aces of peace in their feffipnsf by way of indidt- 

,,W* Equity wm not relive againft a* bond, tde. 

■ ca drunk, untefs the drunkennefs is 
sued through the management or contrivance of 
eo whom >m giiten. Jtbnjbn v. MedHcott, ». 3 p, 

> '*$* ;«ce tJnfi. 247, 19. cr cm. 

4 K aj, 26* .."■/< ■.■■■. „• 

r* » ^ invented 

w fbrtner daw fo* the di%ulOng and covering of ufiny , 
ii^Whteh tp paft on both fidcs, 

noting paff^ but on hie fide, in which 

refpeA it - was called ary, Skat. 3 H. 7. c> 5; See 

CfeW. > 

Arent referydd wiihout elaufc of diffrefs. 
See ^m ^ci. . t _ v 
ipuctU fecpm, Is a writ* commididing a perfon to ap¬ 
pear at a certain day in the court otMancery, and to bring 

with him fOmfi U/Nt)n«ra .#vi^#n<*Ae .v. 


Is a view or examination of what cattle Are iu tjw fifyir with him fbme Waitings, evidences,; or other things which 
that it may be knbWe whether it be furdiarged or j the court would view. R<g. Qrig. So fuhatnas dnets 


amon* 


and whofe the beaffs are, and ( , , 

able. Id to Thefe ^itrifit are made at certain. -ihd 

year by the Ol^ceriB 6t the fmft $ w^en‘ all; of 

the Tsr^ are dw't/re into' fonte pound or place Shcldfcd, 
for the purpofet afore~mcntiQfldd ; ahd to the end it may 
be difebvered ‘whether any cattle of ftrangm be there,, 
which ought not to [Efium* /or* 2. e*,iV 

Stat. it AT* A. <* 13. 4 AM 3 ° 9 * ‘ 

(in Ihrob m^ds j Was 

a contribution of tenants, inthedme of the Aex»a>^towidd« 
a fotatinn, or ate, provided to feter&ih or has 

ffeumrd^ ^ ■ * * . ; ■ V.;/; 

S^ldfbenne, Signified with O^ ^fewi 'fearft^ ^ 

ove> or woody place, where tawli^ere kept ftuuf tho 
«fer ; of 1 thkKm-'ivM#*Jt>oe«aoidaiy f: - 
%%m% or Another; 

lying a tribute or 

throu'rfi .a:mhfef : ^,fitei ; iirA*4rkete‘ '>;'C#wek >• 

JBpt, wrk^bf'^1 :othe)r : 44 , 

writswhatfoever,; ■anS’.hatfiilite, gffetoft s ,rej|ie%;.aitd',;, thd 
mod affurectaskd Anal judgment 5 Is'Mted 

a wri> ef ritikt and&the JWrfs 1 'l|S» 

The^reJ^^fAflSte" «a 

^W fbS e l . •• ^ 

• '■ " .. 


w r*W 7 « 

»J* J 
ityoM 
IDiati'fit'l 

IDiomope^ 1 , 

high ffiips of great I 


|'fedtheir varh- 

. .' *«d 

. ’ J#jA‘ r fed ’ the .feveral 
titltfe io ' Whife', We 
, writ* feifeg*' * 

.S&nbW,' at M 

VjjiReiWmi thofo which' 


t^um afes often faed out at Common law, to compel 
Witnelfes, to ,produce, on trials* at JVp? /r/W, deeds?, 
bbnds^ biHe» notes, boofa^ memorandums, c5V* which 
ate ih thdr cuftody or nower f ,and which relatc to the ilTue 
ih quettion. But if they hro in the poffeffion or power 
of the adverfe party or his attorney/ ’ris cuffomai^% to 
give nbtice $o the attorney to produce them, and on proof 
;ipade in open court, before the judge! of Nffi prim, of 
fuch: notice, the court generally compels the attorney, or 
hi# ^dUent, to produce the fame, if material. 

iDuCfe tcrttUI flmSunguUuiff, A writ direaed to the 
JheHff* Upon 4 return that he cannot bring his priloner 
without danfes of death, he' being adco Unguidut; then , 
jtfe cfert gtfets a Mem cerpm in the nature of a dm* 
$eAm Book. Entr, Bdt this is now out 

ofufi?; end certainly where the peribn*fl life would been* 
dungered by removal, the law would never permit it to 

bedone. ’ ^ ' 

eel*; See Ctfigqtery. 

[ ! lltff* :mlefia/iitddf .nonpayment of. Various duet to 
thecforgyi arecogni«abJe in the fpiritual court; which 
midtesoeciwfor ®<feaaodfeynien«. dlatbm, 

fed is^^rises, : not exceeding the y«|fe of 40/. may be 
recovered in * Afefeuy-way^fefifffefeo j offices of peace. 
fyZ ' 9 Mo "tfei 1 ; 3 ^. 89, 90.' 


pdNbns 


libcratltf, 


'infer anmfet lew js a fight between 
the trial of the truth, 
differ/ fcdf&fei} and what we now 
feo^ Upon fome quar* 
if _4;' ferife is killed, both the 
fe^Hty of m urder, and whe- 
or .fefw /f, /. C. 47, 51. But 
fe the principals, where a quer- 
, deiiiy kfrfe and fight, without de¬ 
ft il Aid by feme, thai the ftcohds of 

the 
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Ac perfon killed are c^ua! 
ctmragement which they"; 
this is contradi&edby 


oiity* by irtafoii of the'en- 
ivf by joining with him: Bat; 
bets, i Hawk* Hz. Wheie 
two pcrfons in cool blood meet and Sight upon a prece¬ 
dent quarrel, and Ode of them is killed, the other h 
guilty of murder; andcannot excufe himfelf by alledginj 
that he was firft ftrutk by the decoded, or that he baj 
declined to meet Mm* wa§ prevailed upon to do it by his 
importunity, or that it was not his intent to kill, but on¬ 
ly to vindicate his reputation, ftTe.- i Hawk. P. C. 
81* 

If two pjcrfotis quarfel over night, and appoint to fight 
the next day ; or quarrel in the morning, and agree to 
fight in the afternoon ; pr luch a considerable time after, 
by which it may be prefixed the blood was cooled; and 
then they meet and fight a duel* and one kill the 
•thcr, it is murder. 3 Infi, 52. Jfc P. C 48. JtfL 
And whatever it appears, mat her who killsanother itt a 
duel, or fighting on a fudden quarrel,; was 
temper at the time, he is guilty of murder; as ifafter the 
quarrel be fall into another difeourie, and talk calmly 
thereon ; or alledge that the place where the gtiarrel hap¬ 
pens is not tonvenieax,fbr fighting; or tnif his ftoe$ m 
too high, if he fhould fight at prefeijl,!;^.', 5 
I lev. 180. , 1 

If one challenge another* who refufes to meet 
tells him that he ball go the nbxt day to'fitch 
bout bufmefs and then the challenger 
road, and faults tlte other; -if we, other. uti&u:i£ 
him, it Will be only manslaughter $ for hefu^i no t 
ance of the challenge, or agreement to fightAnd $K 
perfon challenged refufeth to meet the challenger,, ] 
tells ^im that he wears a fvvord,. and is always read)? to' 
defend himfelf; if then the challenger attack him* and 
is killed by the other, it. is nerther murder nor man* 
daughter, if neccflary in his own defence. Kel* '$6; 

It is a very high offence to challenge another, etcher 
by word or letter* to fight a duel j or to be the mefiengir 
of iuch a challenge ; or even barely td ebdeayonf to pro* 
vokc another to lend a challenge* or tp or bydif- 
perfing letters for that purpofe, fuftbfi refte&ion, ftfe. 

1 Sid. 186. 3 Infi, 158. And perfonvcopvi&ed of bare¬ 
ly fending a challenge, have been Sludged to payiide 
of 100/. to be imprifoned for a month, and 'make a. 
publick acknowledgment of their offence, and to be 
bound to their good behaviour. * 1 Hawk. P, C. 13$^ 

13B. The court of king’s Bench hath often granted in¬ 
formations agaihft perfons felting or giving challenges. 

See Lord Bam*& change touching dveh, tn his works, 
quarto edit, zV, 563. And a decree of the Star-cham¬ 
ber again ft duels, % F. 571. See farther as to duel, 
Biack, Com. 4 ^.145, 185, 199. and Rohm. Hifi. Bmp. 
Char, V. 2 V. 303,4. 

. » Ditto?, (Lat. Dux, Fr. Due* a Duccttdo) Signified a- 
mong the ancient Romans, ■du#ort / m exert it us > Srch as Jed 
their armies; fince which they were called dttcet, and 
Were governors of provinces, ‘fife.'. In feme nations, the 
foverejgns of the country are tailed by this name; as the 
Duke of Savoy , Gfr. Id Br 0 $nd> ihe title of Duke is the 
next dignity to the Prince of And ihe firft Duke 

we had in England was the Bkck prince, fo 

famed in our Englijh hiftories for herpick a&ions; who 
was created Duke of Cornwall in the * ii'A'.yfear oF&itjg 
3. After which, there were more :madc in^“^ : 




%* fo« 


Edw. 

manner as that their titles descended to ..... ^ 
and during theJate reigns their number haA'lie, 

increafed. They are created with foJemnitt% . 

gladii, tapp&& cirtuli autei inxnpite impofsthntm 
Brit. p. 166. See Black. Com. 1 V. 397,408. ' L ^, 
&um full Infra aetatem, Is where aq in^rlniik^A' 
a feoffment of* his lands; when he come A. of 
he may have this writ to recover thofe lafids an 4 ^ ; 
ments which were fo aliened * And* within age,'! 
enter into the land and take it back again, and by bis 
try he&ali be remitted to his anccftor^' righf. AViv 
Nat* Mr* 4*6# If the hufband and wife alien the wifeV-l) 
land, dttrJtjf f&e ifonagedfboA & thsnh', the wile 
full age after the death of the'hdbaud, fhall have a writl 
of dum fmt wfr* eft atm. M. 14 E, 3, By this writ to 


w* -Me— - iO " . . k .f' ,, 

or into which the faid 4 * hath hot kniercd, but m C. 
to whomt he &id & the : lame demifed; and umc If, ^ f * 
F. iV. B< 477. , ' - ■ , , 

Dain bbu rule Comyor Is ft writ that lies 

where a ‘^an that is not 'tf. found memory aliens any 
lands or tdne&em*, then he fhall have this writ again# 
the afieneey And jiclhallalledge that he Was not of fane 
memory, but.brink vifit^d With, infiimity, loft his dilcre- 
don for a pfmaldSng'a grant# 

tic. New l $Qb fee i) if ability, ; J'hc law 

fclcbm allows a mftdMfy Mmfeif. As to the writ, 
fee F; JV; M. z02. ^ ■. .* 4 * A ' • 

.Dart, Dawn, In 'W&fc&^ifiation ie^fe^tele^ynto 
V(W, Signifies a mountain d|!}ttgh open platfe-^,,:§%a¥‘the 
names' 1 ^)/' thofe ^pwns Whi^’veM^n dp*,' 4 $~ 

4»# (ft.- were eiA^boilt qn$P** dr'near open 

places. Dmtfday* w • .> ' ' l ■ 

Dmtfctes, Thbfe'Whd dwell on hills or m^btaiiis, 

'DUnum.?W“*•- 1 .. " 

. ' 1 


WVy of '■ 

aHa du-Odehiv ■ W , v 
Twelve'witpa^tb 

w J tom* 

(| ' ' 'fir' ' r\ i 

\i 9 II, mfihAshd letiers patent, granted 
[ '’ChttirijMlQf»i •jsale^^ereio .he bad before 
, >t' fame i ' #)®!^'Were ' therefore thought void. 
;;p^, fttrif fol* |jtp',:Snt it ts rnote commonly a copy 
or Wanfcript of any deed or writing, accent, or a 
fe'cpod lcttdr, written and lent tb ; iho:fa.me ,paj?.r|;nnd pur¬ 
pofe 'a Former, FA feir of of the firfti ,«■ 

for oAcr reafpn« > This Word, is ^nenttoned in the ftat* 
fy-gar* zi # Ti» alfo the name of ,a jmftraAa dif- 

efiaig^, g^yen, bf Ae • quarter fcffiods, . tor*» .Mf- 
whb takes Ac benefit of an *&# Ar iriief of 
jafolyepit dtbtpftf WiA rdpe^to the Imprifenment of their 
perfons. > " ‘ ,,f ' \ 4 ; i'v s -.. : 

Dwplfcftp in pleating. This muft be. avoided, as it 
begets,confufion. :j£veiy plea muft bef»{npl?» inrire, con» 
neBedglutd confined to one fingle ptynu.ix muft never 
be entangled, with a variety of diftA4.:in^pendent ,an^ 
fwers tome fame matter; whith nmft retire as .many 
Afferent replies, and introduce a multitude of iflues up* 
diji one and the fajme point. The 4'^ 

16. which gives leave to plead 'fcvAal ;plen$ by permif- 
Jion of the court, is, fpr tfo reafon of great kmz®, W 
AAe, a mnn may jdead a variety of Alters in^fc^.pjeas, 
inbhr tO the 1 aftion; v$ec Black. Com. Sec ai|> 

Monteffufat De HPJprit dei Coix. Liy, VI. 4. ; s \ ■ \ 
Drnaute nbfenrin, Admiwjfrasion. An admiAftrnribn 
gyapfcd when the c^ecuto^ is out of tl^ realm, ih Wonti- 
mte In force ’till. ..hijpanrn.•* v * ; 


Damp*, 

chn y 't nffc" is e^ecaAr ring wbiA «pnb- 

^urben, 'A- .^iketa Galley.., '* 

■ DttrtfOj {jCMsSwJ' y>mre;.^o ■ Ji Wrongfully impri- 
fend er reftraLnt# f>rhb’!‘)lba;ty'contm ( ry^ far# ‘tfc bo 
Ms n bdndir i ,,yt|er'dee.d^ ob^tekteneito/lw' 

killed,'Wo«nwJds : ioy-heasenlf.hed«tif:not.,.^d,'it: A^ L 
kpnd;©r deea fo obtaiued : h voidyh law. ^rftfr, .in '& 
A h»cd- 

^ t h at 

.member,,'or,of not 

i:by ^ 

I le no dtipeji to Stiffed 
I ; ’i Paiiv.AyiMC ■ 

s . a h 


mma, Art infant 



> 


lif^nr 

fSb/i^ 

fakes a 

iff,, tiro* 
iavoul the 


wother 
v V> 




• j ■ 

. to make a deed toa'thMpnfpp.ku by 4 mfa 

* ju if faeh thirdperfoo hiai nude the threatening. '*■ *' 


d y 



void 


But if aperion bearrefted q$fii« an«aftioti at the/hit often- 
other, and the caufe of action is not good, if he make a 
bond to a ftranger, it is not dxrtfi' f though if be make it 
to the plakeyF. it l#» and being fued updnthe boipd, he«uy J 
plead it was made by Juttft, j and fa avoid it: Alfo the 
party ftatl^e,an action f—^ ^ 




_ w . J ^ 

will, he may.avoid*!* 
if htdi&ipt 'hfyt 
MS. 


A ... 

Fori^JM^M 

for the, ' 

friftr 


deed byTti 
'a. deed/m 
lh.aU:n^tan w ....... ,, 

matter tW Api^ated. by 

6 $6. If . 

of a c6urt that‘ hath noit power, 
on a falfe charge of felon; 
meat and dkcbargcmea 
voided, taken by . m$fi 


A 

becauie it Was 
ill alt he avoided 
ft oifmcntmade 





ie crown 


the pfmrtb't day*, Who $! 
depohttg ^»rW^J[V;aa4 havitig tbu duscbj 
*fh***& r M ditont in r%ht bit £is mother, n?n;il4 
thereof at JuW*, and not at ihrf*. Bit at* lengthby au* 
fiimw of parliament he parted a charter, whereby the 
ponemons, liberties, fy (t of the faid duHby were feVeted 
mm,the crown, and lb left 0 pofterity. 

. ? Of this court, Gwi* (in hi* pief/ce to hi* 

^ ? *? rt ®^he dutchy of toayftr grew ofcc 


pf ^W grmt of King : who gave that dtab 

td hii.wn tf Gaunty and endowed it with royal 

tight*, and privilege*; and.dpr as much a* it was after- 
W^d* oxti »4 iu the peWbn ofitingi^ IV. by reafon 
Of ph auto thdreof with the crown* the fame King 
/.AJLaautt.^ m bc more rightfully £*& ^ 

r . ,„ v , v ^ Bnglemi) damn*tied to lave hi* right 
whatever flfeld^belkll the kingdom 5 and 
‘4fc*ju&kdv 1.. the^rrM from the crown* and fct- 

"'p^rloitts dfiujufeif and hi* bcirsi* a* if 
^ whicfceftate it conrinued during 
But when Bto. 4. re- 




the Hou/t 

r ted mat ^ again, 

red the cbult m®|pfeert toemfcm •«*• 
d in thii manner ‘ito came together 
Hen. 7. who, approving the poKtry 
whpfo. right he obtained the kingdom, 
itioa of tkt. dktcfyi and fp left ,tt. ■ It is, 
VUtLanea/rf.: Of- 
to ifibt Dukby tf Laa- 

, r)-'.v : ■, v^ ; :? ,*v'’...; >v ; . ,r 

ofrile.Va/f^r chamber of (acord- 

" ■ la^fpecial ' held before the 

( v dfiffy or his deputy, concerning all ( 
the todl-:hoidfln of theTging 
,f L -^^y,’w|iicii v 'i& a thing very 
^^.Obmpi’iaes much ter- 




* 




tm 




i “'Tift” 

wSnICI! S 

... 

and 

Bdftbi* *$■ w|f ■afte^ardf.i 
newadetod# with #J1 jbrifd 

'■ sd'.fo,,# couo%^, 
alatto.'df 



ctiiOr. ■ ^//i;pVt;wr<r 

■’ W' irrtiadto "the' mbt of 
****•-* ’ 

p| known to 'be, due. by law, '■ 
l\'(dto;btforif it' is recovered % 
*' iZ ^ ^^^ower to re- 








ctom 

cello^; 
the 4 


Y&Mi 

1 m* 

'ticbl; 


I 


, ■ Armfm'pmy ai^mble people toge- 
if‘Ih^'diO'.nQt dxceeci eleven)' with- 
ig a riot, ^roai, or unlawful a^ibbly, 
,., ^, (V;(r „,^, i , hi* houfo; which h* is not 

p 4 w \fe*ay CChee cafe.: 1 Hal. P. C 547. 
f .' ■ '' ' 

raidCs nby thing confumed f from whence 
ffiwiftdt.'':#? . il ' , . : ' 3! ’■. 

aiay^u any clmh with brebri; 
m make" 4, 'm&' c'o^inr in cloth f a wool, - • 
r.' x« - to; 
—‘ letter M to 

y. or fbrfok ; 


or rorort 3 *• 
» on pain Of, for- 

;'jk^£aie 4 ' n & 
mhiaed on 
„ (T .. y V'and' not being 
^.'^d mather f alfo 

r.Sdd^aftt of their limits, juf- 
^ point :thexn: Oppolmg 

a mk. 13 Geo. 1. <-.24. 

the care and over- 
frimy countries ; as of 
1 "‘"‘"''to Bat, ^ 17 Car; *. 






p i i» .1 (7 .TM;, ■«, ty V t j ‘ - >1 9 


BHa ?fjrT! 



qltea fjjjfi j ri y J ■ ’’, <>; v; %?& *\ ' 1 

her, , '^>;<'^r6cr;.cif King $»%£• to.the. 

: ; i: : ''. J '’,' ■ “f 

Among#ic was w 
much is jp^jvith' Afcfe - '$gM' Cpmd.Mrk* 107*; , : 4W 
metier, tensor, 67 . [JSUffijh*M o?Merw# f :$tt . hCW , 
thole that aif a/Tociatcd thi m^ai* or chief o$oer in 
the eonunoh council of a. city ipr boto^h towh. ,$t#t.\ J 
34 &. & c<* 13. See ahd, J&wo*. &w. 1 ^ 

<*W. « 64 X 9 ?*>#q» ‘#v#hd 

« 2 sri, (Sax* J 5 W*, fct^Catpir) ThjifTjhfiipS 
title ‘among $# Saxotv* jjpb^,'is the mpf^rw 


V# vir 1 . \ ; 
St; ;*?•)?.■: 


our prefent nobility t^at was pewifc 2$, 
except this of• Bhli ' Wfcitf ufUally 

P.irii,) n the, &oM| Line .;. Vtrfiiptn JPw'wh 9 H|| 

the Dutch £ar, i>*$. Hon^Sfjy aiftd 
Noble: But .whence foetid* jit is ■ de 4 yc$ # die %$&■%&$ 
was at length given to thofc Who were a|*qciatis 
King in his council and martial a£lions; ,and the membd 
of Akvdbtute into that djgriity ’wis’ per 


™ • • /Mur, , ■ 

,17^;^ 

.necjilS^ 


but; a 1 ' 

. % was th* v g ■* 

church it vis the feaftof! 

zgyflrxM 


ram mmmmmmggm 
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m under 


iyy 


Jtind : vwe: dibit "therefore 
*9 #e Merekmts Lawyer, 

iJ^UfM^U'der walls or 


in# it to this for that pm 


;^ttd aJJot* 


and forfeitures of’U^'^bVihces. 

one Bari had divers (hires under his 

lieutenants, under, &»•; in every'ftar& $iwv 

Jberijfs $ asappears% diver* bf o^r $5 'fta^t^' 1 '; fttewti 

But about th i rnghof Kitjg fob* 

Kings have made Baris of counties* ‘t&rV', by; cua?i<tri' 
giving them no authority ov^r;the county, |lor Auy\phrit 
of thf 5 pro^ts arinngout of it| tnly fbx^eti^s they have 
had ah annual fee out of the B^chequet, An : mri' 
Comet, was' heretofore correlatiljre v iyjth ■ ,$n.d 

anciently there was ho Earl, but |9d a fhire of county 
for his earldom { but of l|itp tijuiek; iMp.. number ,of "Mqtfjt 
very n>uch ipCreaficg, -feyml '.'of t%*1* ^v^;>Sofeit ‘for 
their titles fome eminent prtijpjE a epun^ conhdem.bih 
.town, viijigc, or ih^r^'c^h''•• 
thofe local Baris ; ibrn^^fonal ahdlipA 0 ^?^; 

hs MarlMerfad vf BngldnJ ,'nomihab who de¬ 
rive their tides from the' 1 Lex 

ConfoiiuticmJf p\ yS[. • .Thpif 'ipW^ i? 4 ex^. V 
and before a Vifcount \ ^d ,|s' : ;|n ’••.very:i.,;a&’teub.j^ 
thofe who were c'te*ted C*p 4 #if<>r' . 

royal j our ir/r/^ in'oharchi ,t# : ; j|11 

publick' writings, Our morf ^e^.vGottyf 
originally did, and ftjfl m^W'pe, 

Countce; and the references' >'fi:er ’ 

'w*y , , ■ • 1 /',', :'■ ' r a 

iSPathCd. Money paid in part of a 
pf the,goods delivcieu,, on any con;^b 
mgdone, ,by my of earttefii ihe proper^ ofI 
sbfolutdy bound byiti-^nd' ^/f.mxy 
goods b^ aaion, 4* well'^ chh'Wft^r 
mein. And by 2p (>♦*. J, r v ;j. J No contra^; 
goods, to the y^lije, of 10 ?♦ d^ mow, to' be, f viKjfe J MH|'1 
fuch eameft h made or given f BlacL ;'{ 

f %V^ e; V'conveni<fa^ 
one hCtghopdr haw of another by (barter of 
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\&m At*, Orig. ft*;* A cop; 

Tjfeflfi&W** “*V*rf ^ wt*m* 


of 



■ftfcckflaflualtfonm, Ar«vftr|i 
the mf/tory, the eoiw$ 
regAftw, End &* fthfttf 
an*fc«* w/c. thd wte .... 

"w^isns: >wvM»^ 

Cun. £*w, Mid QdgkWj, Qrdtjtilterm, AUom*#, { 
ttoMrti £c*tgitfttial, *\Alfc Ami Cftkh 3 f. ,#i 

408, 414,, 4id. V < \ . 

N. B. Eoct*&*ft«al jurifpindtaft» 2 *, in thvwW 4 le«^l^<»& rtiW 
W 4 S moifcfflWfjperfeAk it* pl&A, mm joft, ««d mm ~ ' * — 

tamable than uw Civil «ann»: to ^D|!iM becnpC ftch 
an objert of Mfluiution and Ml|M& m OMOfftUa from 
Civil jurifdtcmift wjU co s ted^aa-A £A»8ip, iaa conferred 
as a reward. JMwv. Wfi. tim t GMr. y, 1 V. 64* ffi> 

CtclcgaiMMt ’ *T^e daftati of d>« civil 

Uw, MMImjIW; be l.yflwfc. tyn aUty exerdfe mfo 
jiajtitSiimSjlfa, by Aar, if<M 8. 1. 17. 
etdillipBrt Asteft* Saji wdm, and linru£ttlr/*J?i- 

gcrtftOSSttnt fterCottl (SftlMm) 

Ait churctf Ms, jwrione'Whvle innftmt coofift in peb> 
forming aha ft*vk«> fold keeping difei,lifts of the 

Church. Soft j 4 

®teOW, FrofuLptir, ufotfcr baaWto f. 

qued qd Mdto do Mi rsMMAohaani <M». jhrt /m/mf 
/•» «<mrw AriftfcN «w* odehilr, ftp mntw pndM w * 1 B# 

Regift, fMmdti de wdrwfcy* , . ' L * 1 

^ ftfttft,Thar 2>»*«Afianfata^ 

'ewttftftAftSli) An ondinanch •roteMitami; 

La,. Imp m ‘ v«' ft* »1 I . 

#*t«tem s Are « fry orfbrMd 

h. 8. 4* * V n, 

dfffoKfnlfter, Is ufed for aufitotf . .S j Jfa jbA 

efftucwliter <tttw rtw ^«W/» Mat* Pj^R’flMwv 


J,l 




Id# »U} k* bring 

{rafts 

If 

fc^JSSPSr 1 ' SB 

J M, aft l» done by OM which doth amount to an rinjh. 
AM*ib h*0atfc ftot ^cdly enter upon &e laelH 
e* x 4p6a Anciently m 

- *1* *T-r ****** afttaiaSSnsofiecovctyofth^ 
of lands, and Jay ohiy aguintt freeholders! 
wafiwe *4^ 7 * it^W refoJved tiut an 

would lie to recover the term in '■mSmmh and 
W l*tyt jtftJf* Con#*** 170* 'Dio atimn of 1 

jww was never known to remove a pofteftaa 
the ifign of King Hm* ». before which time an se- 
tton w meftafs, $**rt tUntfm fitpu &<> was made ufe 
of; Though i« a<Jionoftif^jpaf^ damages were onty to 
be recovered i where** Jo $t0hnt fim* t the thing or 
term itfelf is recovered* *9 well as damages* 

49 ^ 

gut ye&ntnt is now Worn* an a^Uon in the jtface of 
many ntd m$imn as writs of right, >>«#, 6f<. 


*Kfaich Am very difieolt as well as tedious and changeable: 
4#d this Is the common adion for trying of tufcs* and ic- 
selaring^Undsy &<% illegally kept from thejight owner ; 
plough wheit entry is taken away by difeents. fines and 
“ihpifins, ^r. Ejt&miut may not be bi ought > 
cannot be tried by this a<SUon. Wwtft 
^ Nor where tjiure is ao years pollUIion 
the" claimant. See the flatutes of Lmtfatumjg 
v Merton* so//. 3. c* 8. St. Wiflm. X. 3 Ed. u 

3*/fr 8 . r. a. and at 7^* l * s. 16. 

mn h to be conlidered, 


H & 


1215. x t 

€fft*g 8 |h 0 * Breakers agpUud to formats, tw 

break open Houics to steuU.—emiS/e sMw ef* 
fnngunt, j c, MS. 

dfcfteta, (&wr) Ways walks or hedges. BlmU 
Ciiilt #angniuf«, 'Hie ihuldt* dan or penalty 
poied by the old Jmghjb laws fut the fheddingof blood; . 
which the Xing gianted to many lords of manor*; And 
this puvilege, among others, wai granted to the Abbot of 
C laftenbmy. Carta Jar* Abbat* GkdUto. MS. fel* 87 * 
Otgvpttatiti* (£g}pn*tmj Commonly called. 
me by Our laws ana tlatute' a counterfeit kW ^|KPg uw * 
who difgklfgg ttem&lvcs in tenge habiw* dWfcnimg 
thmr fatmfthd bodies, and fi*mkig to thegifelvne 
ing unknown language, wander up and downs #b d nn* 
dei pretence of telling f01 tunes* curing difeafes, and fuch 
like j abtife the igobraht common people, by dealing and 
pdfcnng from them etery thing that is not too heavy for 
thml carnage* and with which they may go off undif- 
coveted. There are ffvcial ftatutes fbr iupprcflbg thofe 
impotes; as by ftatu*e zt 8* f. 10. Egyptians com¬ 
ing into Mmltwift aw* to d«p$it the realm in hfm& davs, 
or be impnlonod. And by i & z P. & M* e. 4. If 
any perfon fhail import any Mgjpttyft into this kingdom 


he ihalt forfeit 40 A w Ana ft tbk Egypt**# remain in 
England above a T m<m^ they tell be ntt» «f 
&$> bbbfortihg w> made lawny by $ 
Etto* rv*o* See iMTcm. 4xoj, * 

#(*, <ffrote thete* ^dgfttkatoiiAuiiis 

^ ravllM op deflowered 1 oreaft idMh 

«ram the Vkmour. a wkeMopM^* . 

jltiEtai i* C**M I# a writ 



The one tigardt. And the o«har fou 

m+tft gat'd. *h)l * 

f|Wf, U«wpjt 8 l»t«fc I* * Wfif w «Sion 
b litres jbr y*m«, W»1i before the 
fa M*. either b^ 111* WoTi or » Ar»u- 
ge.: My beW*hjr tar the lMbr »j.mft 

thr Mfo*, W’tfa* in ftfreftf, or holtung WPt Mf tOW» 



i. Par wfat fangs an ejtB**ent <wtt be* 

It Of fa mth *4 jpf%cudtng ** ejd&mtnt. 

I. Per <*&** tMngs an tk&mm <mU he. 
fytffmtnt dint to be brought lot a thing that is cer¬ 
tain ; and if itbfe of A manor, maneuum dt A. mm per* 
tmtntiis » if of are£kory, refltrtam dir B. &c. And Jo 
many melfoages, cottages, acres of arable land, meadow, 
ew* perm, tn pnrtcb* L'e. For land muft be dilhn- 
guiihed, hpw much of one fort, and hOw much of another, 
Lrorihx 339. 3 Leon. 13, Ejttiment lies of a 

chuith, as deuwdme vocat. The partjh fat eh of, &c. 
And a church is a xneflbagp, by which name it may be 
recovered 1 and the detlprpion »to be ferved on the par- 
fern who ojfioiams divix^s femce. 11 Rep. *5. 1 W*. 

at[6. It lies not of tithes only i but may bt of a rc&oiy, 
chapel, &c. and the tithes thereto belonging. 2 Dam. 
jfa. 753. * 

If firs Ift w mefftwgto Jetts bmgagt* t but not De uw 
nujftmiv five memento* unlcfs it have a voeat' A. L c. to 
ifuakelt good, bccaufe of the uncertainty of the word m 
rument. 1 Sid- »95* It will he for a moiety, or thud 
part, of * manor or meffuage, &e. And tor a < hamber 
01 room of a houfe well fet forth. 11 Rip* $5. $9* J 
lew, * 10. It lieth de dome* which hath convenient cer¬ 
tainty for the Jheiiff to dckvei poffeffion, t*>c. Cro. Joe. 
654/ It lies of a cottage*01 curtilage; of a coal mine, 
‘ U, but not Of a common, pifcaiy, Cro. Jac. 150. 
_ or undciwood tt lies, though a preeape doth not* 2 
Hep* 482, 483. But & urn ilmjh , or una feu* 
ttrr* t be* without certainty bfthe acre 1 , and their natuie, 
it doth not fie. xi Ref. $j* 4 Af^. 1. It UcLh oi a 
clofe* containing thre* kcres «ff phfture, 6ft. Ako of 
Lfo many aciyss of land covered with water; though not 
de Jjpp r*tfk a Cro. 435. I Biownl. 2+2. EjUimn* 
Ues fot a pripsmkl dali, after collation to it WJj. 
kep. Par. ti ft* 14* The Kwg and The Bijhop of ton- 
den. 

In tftfc fltf M ihtf law requites, that the thing demim’ed 
be fo parrf«U|afJy fpceidekt, that the fhcn/F m «v ceitunly 
know What tojdVe the poffc&ou ot, if the plaintiff fliould 
recoveyt %Jpt i* i» order to execution, and 

tb* vam, if execution could not he 
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cf the thing fpecilically demanded; but in this action 
the judges did not coniine therofdves to thofe rules which 


defendant’s * attorney mu ft plead Not guifty: and the 
plaintiff’s attorney draws up the iffue, a copy whereof and 


govern the praecipe, but allowed feme things to be reco- of the declaration is to be delivered to the attorney for the 
vered in this action, which could not be demanded in a defendant; whereupon notice is given of trial: in order 
prstrips; becaufe fince the eftablilhment of that real aft ion, to which the venire, tye. Is to be made out and returned, 
many things have been added and improved by art, ami and the record made up by the pkihtiif ’s attorney, bt- 
acquired new appellations that are perfectly underftood ginning with the declaration ; which being fealed, the 
now by the law, which are not found in the ancient law- IrwMten to be prepared, in which/ after a foort re¬ 
books ; andsas men began to contraft by new names which cital of the dccIaratiori%nd plea, the plaintiff's title 
were not known in the old law, fo it was reafonable to 1$ to be fct forth., After trial the proceedings are as 


fulfer the remedy to follow the nature of fetch contrails. 
2 Ntxu Abr . 168. 

II. As to the method of froceedhg. 

The method of proceeding in ejeriment, is made more 


in other cafes* BtU^jMo the. mode of proceeding, fee, 
for further inftmjftj^n^-|he books of pr*$fee,»now in 
ufe, as Jtii S'ISofU. $28, 

| The plaintiff ft /hot allowed to, amend bfr«dcdaratioji 


eafy than formerly; when a leafe was to be fealed and i# ejeMentnfot fXtiti?JjS&pafcft.:ifea 
delivered on the prcmiifcs to the leffee, &c,.m ancient a ncw declaration. A* 'jimpa 
times, thfc ojeaeftn law was any perfoa that CJune upon, declaration*,** fofdtl fo Wi^and Vjjj^pj^intiff 
any part of the land, &e» mentioned in the leafe , recovers upon one*? it for ;thp wjft3 £#*■. 

meat, though he were there without any intent to ditturV ,:& as 


Che leffee 0? the poffeflion, after the jfealing of the cjtBmsnt now u molly profetikiij* :. ttftr^fhere is ndt aity tenant 
Jeafe; and foch ejector was a good ejeShr agamft whom an j A pofo 2 fo$;;, 'as and the 

action of ejeBione firm# might-be brought w try the ,title ,t>eriW'dkiiiW c MJn rflfi&mM-klflbyv'fo tharvau 


action.of ejeBionc /m** might be brought to try jhq title rhafpoSj^ M lj 

of the land in queftioi) 2 but now the law is aheredi/fer ; ^ 

there'is no occafion for a leafe ■ to- 1 be"'madein, ij^hg a leaf* 

upon the premiffesto the Uftte,yfo hath a<^u: 
the title, and to leave the leffee in;Qofleftidn, : Mw' k1 '' 1 ' 
and cjirii'd by the tenants in jtoffelttOft, .^re '.to fo ^givm 

As ihe plaintiff'could hbt isroceccl to recbw? hliMth Stp^Jbe judgmentl ipp^ 
againft the cafual ^<ff*r, without delivering ,a3 

in poiVeffion a declaration, and making him •a' proaf d^, A* 

fendanc, if he thought fit: after this, the X*or 4 ‘&‘|i^ + : ! :W'•£:,1 
Metis invented the rule now in ufe; which is* tha/tf 
defendant comes in the room of fuch eje&or, he (hblhld 


l»py,fp thatyou 
claratiOd^- then 


iven -toypm$ 
afty hecafoa; 
i after th h ^ 
SMS* 


P . r "Aad 

.'/■there’ 
nthom 
WWt pleading 

MS** m 


lenuaat, xr ne uiougnc w: annr'm, If sltc Md u 

Motts invented the rule now in ufe; which is* thacrrthr |M^«e'nt being in arrear, the 


defendant comes in the room 1 


r ^ . 1* andthereusitot any fuifi- 

entar into a rule to confefs leafe, entry and actual ouljer, peace m|y put the laml- 

and InM,on the title only. Sec Attoru. Cmpa*. 170,.^ -,,,v ?? * 

and therein feign a leafe for three, five, or feven years, to , • '2:^♦kllELttsi.v ‘Xf 

him tiut would tr ? ^ ftn C S «nl/6ktei B 

,jaur or S^Surt in.thea *nk- «w U brought, an original 

lame, by delivcnng a^copy thertof ** L,'' muft ^ ^e^r.an^ ia in the Crnmtn rletu there needs a» 

feto,, not be a /a- 

« not good) apd «ve t»tke nWiteothe partyis Mm » biii bef.de the 

him to appear and. defend hit title v which muft te*«u| t iilea-ya4l, £ if a writ of efiarbe bmugte fcefbre the errora 
the tenant, and the perfon fervwg tt, »to teli h», that if l n 8 ffi« e d - ,and he muft file baU US* he can pro- 
he do noi procure fome attorney to appear for him and de- « j B . ,.. ; f « 

fend his title, in default thereof, that he (the defendant) „ e '\ :■ S\.* . ’ *,.. 

will (utter a judgment to be held againft him, whereby he, 1 % where thjre wre divers defon&im, and the 

will he turned out of tfoffefiton r the deck ration fr^ 4 lplds areicVcfal, fid defendant may defewufor more 


fend his title, in default thereoF, that he (the defendant) * :■ v\/ . .. , 

will (utter a judgment to be held againft him, whereby he, 1 where thyre we divers defon&im, and the 

(the tenant) will be turned outdf poffeflion: the declaration ^ CT<a ’ may defoM for more 

lieing thus (erved, the tenant is to appear the beginning of i^n his twn poffeflion; and the plaintiff; may take 
the next term by his attorney/and confent to a ndfe to be Judgment againft his tjerior for what remsuns. t pm. 
mace defendant inttcad of the cafaal eje&er, and take upon 35 $*' a 5 H» S 3 *; ^? rc are ^ ev ? w j ^ 


him the defence j wherein he may confefs a leafe, entry, tuat are ieveraiiy conteri^ ii 1 w. 

and outer, and at the tfiai ttand updn the title only: towho^i the pfamuff dehversdedafatftdiS; if he 

but if the tenant in poffefiion doth not appear and enter m<n ** J 01 » f lm ^declaration, ft tourt will 

into the aforementioned ruk in time, after the declaration *&**J° % *> ^ detlaratious muft fofahvmA 


ferved , then bn affidavit mad^bf the fervice of the de- t0 ?* ch of J Ke defendants 5 ;becauffi If any ufo:found Not', 
claration, with notice to appear as^aforeftid, the court each of them muft hiVb * f«iwdy for hsa cofts. 

will order that judgment fo entered aghinft the xufual * 524. ■ " -|f ! 

ejeiior by default; and the tenant in poffeffion Will/by Th Lord ^^»d , ?jRe3pb^|*'^t,.||'^cld if thenp ate,two 
an bahre facias pojjejfionem upo% fuch judgment, be turned ddrendfifitt.l&W^(aii^ appiW^jwid 

out of poileffion. 1 ML 409.' : fete leafe/ e^ry/ and 4 ^; but,^>ther doth .not -ap^: 

If at the trial the defendant will not appear and edn^ pew, in that caffe the may-"enter a non pros^ or 

fefs lrafc, entry and oullcr, it is ufual tp Call Jifo car tidruxlt againlV hith> ahd to trial, and ^ve Judgntent 

his attorney, and then cal! the plaintiff and h«|i: agaifift the other dilteWSfit# % t lord Me0* t ;fij 9 71.fi* 

and upon return of the pofiea, judgment Alfo if an fefoufflit againft wo iyrfofis, and 

againft the cafual ejt&or. 1 'Salk..250. But aftef ifftie joined, a mnite ,bi,'awarded as't^' 

though the plaintiff be nonfuit, he (hall aotpayaii^toili , '} >< the-two andc. j gjgljnff iWd^hm^upbo, 

for the rule for confeffing leafe, entry, and oute^rto tff thh'dea^ 'dTjthb|pi. i'ofc 

carried to the fecondary, who taxes cofts upoivitto' ; bfpaift ; | ; judgment Ihuftt be for- ^ib^lifhtiff 
by the defendant; and if the fame fire not paid,'tjhe'^courti :■ for;|he for Hi* Wd up&fi. v 

mi artd nmhon will ornn* st« 'ttf&fcit sire ■ 


by the detcnclant; anu it the lame fire not paid,' the cour,*; :,tor.|lie .wfc^ie 's; for "tis tm tipfet 

cm affidavit and motion will grant an attachmeM 'figiftift l W&k , ary fevtfriliilf-i^ ifo i &:.;tn«y. fo ■ 
the defendant; but this is where the defendant appear//! : 'fouhd giii:lty and the othbr|fic,q>dgrbd*, 
and not where it goes wholly againft him by default, 'i ^4 '"Mflgf 

ML 503* 504. . M /. ’ 1 ', 'ifflljk recoWjr.5^iiwS£br- 

If the tenant doth appear, having by his attorney filed' fen Ufa h jfiM' V? W$J ^ywin 

common bail, and entered into the rule abovementtenbd,,- rechver;fer fet£\f*rt Afo 

he is made defendant in the declaration, and put jsft& df jS^fiVibg title to .a'jpit'My $f 
the fame in the place of the cafual ejeBor ; and thefi tfo y' ' ‘ ; f "/■'"■■.M/r-? \ 
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ejeament for the whole, hi,* fhstll recover his part of the 
lands. Plow'd. 429. 3 t ro. 13. 

A plaintiff ihall recover only according to the right 
which he hath at the time of bringing his action : and one 
who hath title to the land in queftion, may on motion be 
made a defendant in the a&ion with the tenant in poffef- 
fion, to defend his title. 1 Nelf Abr. 694. 1 hill. 497, 

lAe* As the poffcffion of the land is primarily in queftion, 
and tft be recovered, that concerns the tenant; and the 
title of the land, which is tried collaterally, that is coll¬ 
ect ning feme other, who may be admitted to be a de¬ 
fendant with the tenant: but none other is to be admitted 
a defendant, but he that hath been in poffeflion, or re¬ 
ceives the rents, tsc. 

When there is a recovery in ejeament, againft the tenant 
in pofteflion, ailion of trcfpais may be brought to recover 
the mej'ne profits of the lands, from the time of the de¬ 
fendant’s entry laid in the declaration: and this aftion 
may be brought either by the plaintiff' in ejeament, or by 
the lcffor of the plaintiff. In which caie the plaintiff' 
need not prove a title, but it is fuiKcicnt to produce the 
judgment in ejeament and the writ of pofleflion executed, 
and to prove the value of the profits, and thereupon he 
fnall recover from the time of the demife .laid in the de¬ 
claration, A Jilin and Parker, Mic. 32 Geo. 2. per omnes 
'Jujiic. on a cafe referved. Vi!C c Burrow, fart 4. 668. 
Black. Com. 3 V. 205. Bath. Ni. Pri. 83. If judg¬ 
ment in cjcAment was againft the tenant in poffcffion, i. e. 
per verdict, it does not feem neceffary to prove the writ 
of polfcliion executed: contra, ,if againft the cafual ejetlcr* 
Thorp and Fry. Stra. 5. Bath. Ni* Pri. 83. 

If the plaintiff can prove his title accrued before the 
time of the Jeniifc, and that defendant hath been longer 
in poffcflion, he ihall recover antecedent profits; but in 
fiich caie defendant will be at liberty to controvert his 
title. Decojla and Atkins, per Eyre Ch. J. Hil. 4 Geo. 2. 
Bath. Ni. Pri. 83. 

The pht-nriff in cjeSimcnt is a mere nominal perfon, 
and a trultee for the lefi'or; and If he releafe the action, 
the court may let afidc the releafe, and he lhall be com¬ 
mitted for a contempt; fo likewifc if he releafe an attiun 
brought in his name for the m/m profits. 1 Salk. 260. 
tiki an. 247. It has been held a great abufe, that nomi¬ 
nal k flees in ejeament were perfons not in being, or not 
known to the defendant; and attornies who have made 
fiich leffees, have been ordered to pay cofts, and put to 
answer on interrogatories, kjc. Mod. Ca. 309. If a man 
is made plaintiff in ejeament without his knowledge, 
and the defendant appearing, the plaintiff thereupon be¬ 
comes nonfuit, after which execution is fued out againft 
him ; if it appears by his oath that he was made plaintiff 
without his Knowledge or order, he lhall be difeharged. 
34 Car. B. R. 5 Ah. 1 till. $00. 

In ejeament, the time of entry of the plaintiff muft 
be lhewn, that it may appear, he was not a diffeifor, by 
entering on the lands before the commencement of his 
term, &c • If it appears that the lcffor of 1 he plaintiff had 
not any title at the time of the demife, upon which the 
plaintiff declared, this will be fatal: and the court will 
not give leave to alter the declaration as to the time of the 
demife, which would make it a new demife. Carth. 179.! 
See Cn?. Jac. 311. j 

As to landi in the leaf*and declaration, &c. be*! 
ing different, and not exadly the fame, or the term dif¬ 
ferent from that in the declaration, &c. See Ytfa. 166. 
2 hutw. 963. The declaration muft affign a place where | 
the leafed* made* See Moor, a 1 , 710, 673* 1 -And. 

^9 Rep. 78.. If there be a verdifl and judgment 
againft the plaintiff, he may bring another attion of tref- 
pafs and ejeament for the land, it being only to recover 
/ the poffefiiOn^Cifr. wherein judgment is not final; and it 
is not like a watt of right, &c. where the title alone is 
tried* Wood's Ufl. 547, Yrin. 23 Car. B. R. And an 
ejeament being a mixed afition, after a judgment therein 
has lain fomcconfiderable time, execution may not be 
had upon it without a jtire fac. for the tenant may be 
changed, tife. But formerly it was held other wife, Sid. 
351 . Comberb . 250* 


An ejcTment was brought for non-payment eff r?i:£ ; 
ana the court wji«j moved to flay proceeding'?, upon pu\- 
ment of the rent and colls, to be ndjuikd by a focondary, 
which tne court granted ; and alfo ordered a new leak to 
be made at the defendant’s charge. Mich* 8 //’. 3. 
l hill* ^Ot, 

And by a lateftatute, in all enfirs between landlord ami 
tenant, when half a year’s rent (hall be in arrear, the land¬ 
lord, having lawful right to re-enter for non-payment, may 
ferve a declaration in ejeament on the tenant, without a 
formal demand or re-entry; or he may uilix fuch decla¬ 
ration on the door of the demifed meffuage, or notorious 
place of the lands, which lhall be deemed a legal fcrvice : 
and upon proof that half a year’s rent was due before th>.: 
declaration was fervecJ, and no fuflicicnt diilrefs on the 
premiffcL, the lcffor lhall have judgment and execution ; 
which if the Icffee fuffer, without paying the anv:rs and 
coils, and without filing a bill in equity to be relieved 
within fix months, he fhallbe barred from all relief, other 
than by writ of error; and the lcffor lhall hold the pre- 
miffes difeharged from the leafe: but if the tenant or 
leffee tender to the lcffor, or bring into court the rent in 
arrear, together with colls, all further proceedings lhall 
ceafe; and if the Icflee be relieved in equity, he lhall en¬ 
joy the demifed premiffes, according to his leak-, without 
obtaining a new one. Sec St at. 4 Geo . 2. c. 28. & n 
Geo* z. c. 19. 

Tenants, to whom declarations in ejcSment are generally 
delivered for any lands, &c. fiiall give their landlord'., or 
their bailiffs, notice thereof, under the penalty of ihitxs 
years rack rent, to be recovered by action of debt,# J: c. 
And the court where fuch ejeament lhall be brought*, (hall 
fuffer the landlord to make himfelf defendant, by joining 
with the tenant, unto whom the declaration is delivered, 
if he appears; but if not, judgment ihall be figned 
againft the cafual ejedor, foe want of fuch appearance: 
but if the landlord ihall defire to appear by himfelf. and 
confent to enter into the like rule, that the tenant, if he 
had appeared, ought to have done; the court may permit 
him fo to do, and order a ftay of execution, till they 
make a further order therein. it Geo, 2. c. 19. 

If by any intendment a judgment in ejeament after a ver- 
did can be made good, the court will do it. Morris v. Barry, 
Wilf Rep. par . 1, fo. 1. Where the landlord is made 
defendant, the plaintiff muft prove the landlord’s tenants 
in pofleflion of the premiffes in qudlion. Smith on Demi/e 
of Taylor v, Matin . Id. 220. 

As to the/orms of procefs, l$c* in ejeament , they are 
in the common books of practice. 

See further the Law vt Ejectments, by Gilbert. 

(Cfcttuitl, .Ejeaus many, quod e man ejiatur ; Jet, 
Jetfom, Wreck, bV. See Wreck. 

driguc, (Fr. ’ aifne) Eldert or firfi born ; a«. b.tftard 
eigne , and mulier puifne are words uied \i our law for fhe 
elder a baft.ird, and the younger lawful born. 

(from the Fr. aifne, i. c. primogenirus) 
Signifies elderlhip. Statute of Inland, 14 He*. 3. See 
Ejmcy. 

dtitre," or (Fr. are, viz, iter, as a grand cire, 

that is, magnis itineribus) Is the court of jufticts itinerant ', 

\ and juflices in eyre are thofe whom BraBon in many places 
j calls jujliciarios ifiner antes* Thefejuftices, in sentient time, 
were fent with a general commiflion into divers counties 
! to hear fuch caufes as were termed pleas of the crown: 

| and this was done for the eafe of the people, who muft 
elfe have been hurried to the King's Bench, if the caufe 
were too high for the county court: it is faid they were 
fent but once in every feven years. Bract. lib. 3. c. 11. 
Horn's Mirror, lib. 2* The tyre of theforefi is the juft ice- 
feat ; which, by an ancient cuftom was held every three 
years by -he juftices of the foreit, journeying up and down 
for that purpofc. BraB. lib . 3. trap. 2. c. 1 & 2. 
Britt, c. 2 * i romp. jfnrifd. 15 6. Manw* par . 1. /• 121- 
(4/^*0) Is when a man is left to his own 
free will to take oir do* one thing or another, which he 
pleafes. And if it be given of feverai things, he who is 
the firft agent, and ought to do the fiift act, lhall have the 
eledion: as if a perfon make a leafe, rendering rent, or 
a garment, fc?>. the leffee ihall have theeie&ion, as being 

4 I ' 
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rtic fiift agent, by the payment of the one, or delivery of 
f he other, ('o. Litt. 144. And if A. covenant to pay B. 
a pound of pepper or iugar, bef ji e Eajler \ it is at the 
fUU&n of A. at ail times before Enjler, which of them he 
will pay: but if lie pays it not lx tore the faid feaft, then 
afterwards it h at the election ol B. to demand and have 
which he plcafeth, Dyer IN. 5 /.V/;. 59. I I Ref. 51. 

If I give to you one of my horles in my ftablc, there you 
flia.ll have the eledion ; tor you ilnill be the firlt agent, by 
taking or feizureof one of them. C. Litt . r 45 . If things 
granted are annual, and to have continuance, the eledion 
(where the law gives it him) remains to the grantor, as 
well alter the day as before; but it is otherwife when to be 
performed at once. Ibid. When nothing pafles to the 
feoffee or grantee before ckeiicn to have the one thing or 
the other, the ekdion ought to be made in the life of the 
parties; ami the heir or executor cannot make th telethon: 
but where an eft ate or intcrcft paii'es immediately to the 
feoffee, donee, CY. there ekdion may be made by them, 
or their heirs or executors, z Rep. 56, 37. And when 
c»m* and the fame thing paffeth to the donee or grantee, 
and fuch donee or grantee hath ekdion in what manner he 
will take it, there the intcrcft pafleth immediately, and the 
party, hb heirs, CY. may make cktticu when they will. 
Co. Litt. 145. 2 Dan<v. Abr . 761. 

Where tne chdhn creates the intcrcft, nothing pafies 
till er.dion ; and if no clsBion can be made, no intcrcft 
v ill arilc. Hob. 174. It’ the election is given 10 fevcral 
pinions there the lirit d dicn made by any of the perfon s 
Hu ll ftand : as if a man icafcs two acres to A. for life, 
r riitfimler rf one acre to B. and of the other acre to C. 
Now 7 ?. or C. may dee? which of the acres he will have, 
msd the fir ft ekdion by one binds the other. Co . Litt . 

1 \z Rep. 56. If a man lcafcs two acres for lib*, the 
remainder of one in fee to the fame perfon ; and after 

1 knifes the Jdfee to cut trees in one acre, this is an 
e. /; ;::n that he ftiall have the fee in the other acre. 

2 Diitm. 762. A real ekdion concerning lands is dc- 
1 vendible ; undeletion of a tenant in tail may prejudice 
h»s iilue. He in remainder may make an ekdion, after 
t he death of tenant for life; but if the tenant for life do 
nuke thtnon, the remainder-man is concluded. Moor , 
<a. 247, 832. 

A perfon grants a manor, except one clofo called N. 
and there aiip two elofes called by that name, one con¬ 
taining nine acres, and the other but three acres; the 
grantee ffall not in this cafe choofe which of the faid 
doles he will have, but the grantor (hall have ektiion 
which dole (hall pnff. 1 Lean. 268. But if one 
giants an acre of land ouL of a waftc or common, 
and doth not fay in what part, or how to be bounded, 
the grantee may make his tied/on where lie will. 1 Leon. 
30. If a man hath tbi\c daughters, and he covenants 
with another, that he (hall have one of them to difpofc of 
in marriage; it is at the covenantor's eledion which of 
his daughters the covenantee fiiall have, and after re- 
cjudl flic is to be dive red to him. Moor 72. 2 Dan*v. 

762. Where the»e are three coparceners of lands, upon 
partition the eldeft filter (hall liave the dedion : though if 
ihc her ft If make the partition, (he Jofeth it, and (hall 
take laft of all. Co. Liu. 166. 

In consideration that a perfon had fold another certain 
goods, he promifed to deliver him the value in fuch pipes 
of wine a:; he (hould choofe, the plaintiff muff make 
his election before he brings his action. Style 49. An 
rled 1 on which of two things (hall be done, ought not to 
be made mvcrly by bringing an adion ; but before, that 
the defendant may know which he is to do, and it is faid 
he is not bound to tender either before the plaintiff hath 
made his choice which will be accepted. 1 Mod . 217. 

I Keif Abr. 697. 

A condition of a bond is, that the obligor fluli pay 
30/. or twenty kine, at the obligee’s eledion, within fuch 
a time; the obligee at his, peril is to make his eledion 
within the time limited. 1 Leon. 69. Though in debt 
upon bond to pay 10/. on fuch a day, or four cows, at 
the then ekdton of the obligee, it was adjudged, that it 
was not enough for the defendant to plead that he was 
always ready* fc. if the obligee had made his eledion ; 
for he ought to tender ^both at the day, by reafon the 
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word then relates to the day of payment. Moor 24 6. 

I Ndf . 694, 695. 

If a man hath an eledion to do one of two things, 
and he cannot by any default of a ftranger, or of himfeif,* 
or the obligee, or by the ad of God, do the one ; he muff 
at his peril do the other. 1 hill. Abr . 506. 

Where the law allows a man two actions to recover his 
right, it is at his eledion to bring which he pleafeth : and 
when a man’s ad may work two ways, both arifiog out 
of his intcreff, he hath eledion given him to ufe it cither 
way. Dyer 20. 2 Rol. Abr. 787. Action of trefpafs 

upop the cafe, or adion of trefpafs w til ar/nis, may be 
brotiglu againft one that refcucs a priibner, at the eledion 
of the party damnified by the refcous. And an adion of 
the caic, or an afiifc lies againft him that furcharges a 
common, at the eledion of him that is injured thereby. 

I Lill, 504, 503. Alfo for a rent charge out of lands, 
there may be a writ of annuity or diftreff, at the ekdton 
of the grantee : but after the death of the grantor, if the 
heir be not charged, the eledion to bring annuity ceafeth. 
Dyer 344. " 

A man was tndided of felony for entering nn houfe and 
taking away money, and found guilty, and burnt in the 
hand ; after which the perfon who loll the money brought 
an adion of trefpafs againft the other for bicaking his 
houfe, and taking away 'his money; and it was held that 
the adion would lie; for though it was at his eledion 
at firll, either to prefer an indictment or bring an adion, 
yet by the indidrneat he had made no ckd*on, becaufc 
thac was not the profecution of the party, but of the 
crown. Style 347. 

If a bargain and falc be made of lands, which is in- 
rolkd, and at the lame time the bargainor levies a fine 
thereof to the bargainee, he hath his eledion to take by 
one or the other. 4 Rep. 7 a. A wife hath her eledion which 
to take, of a joiuture made after marriage, or her dower, 
on the death of the huiband, and not before. Dyer 358. 
When a Jcffor hath eledion to charge the leflcc, or his 
uffignec, for rent; if he accepts the rent of the ailignee, 
lie hath determined his eledion. 3 Rep. 24. 

If a perfon hath eledion to pay or perfonn one of two 
things at a day, and he do neither of them at that day, 
his eledion is gone; and where a grant k made of two 
acres of land, the one for life, the other in fee, or in 
tail, and before any eledion the feoffee makes a feoffment 
of both ; in this cafe the ekdion will be gone, and the 
feoffor may enter upon which he will for the forfeiture. 2 
Rep. 3 7. If money on a mortgage be to be paid to a man, 
his heirs, or executors, the mortgagor hath eledion to pay 
it to either; and if in a feoffment it be to pay to 
the ieoffee, his heirs or afiigns, and he enfeoff another, 
the feoffor may pay the money to the firlt or iecond 
feoffee, ti'e. 1 '0. Litt. 210 . 

In fome cafes, where one hath caufe of fuit, he may fue 
one perfon or another at his eledion ; for there is an elec¬ 
tion cf perfons, as well as of things. Dyer 204, 207. 

A man by deed binds himfclf and his his heirs to pay 
money, and dies ; the obligee may chufc to fuc the heir, 
or the executors, although both of them have aflets. 
Poph. 151. One may have eledion when lie hath reco¬ 
vered a debt, to have his execution by elcgit, feri facias, 
or cap. a/I fati faciendum ; but where he thkes an ciegit, 
and hath no fruit of it, h^mny refort to another writ, 
though the eledion be entered on record. Hob. 57. 
Dyer Co, 369. There is no eledion againft the King in 
his grants, Ac. 1 l.e^n. 30. And un ad becoming 
void, will determine an election. Hob. As to 

eledion with refpeft to one adion or another, fl?e Com . 

Dig. 1 V. tit. Adion. v . 

i&liltioTi of a Clerfe of fiitatutcs-^cvdmtt, Is a 
writ that lies for the choice of a clerk afligned to take a 
bonds called ftatuies merchant ; and is granted out of the 
Chancery, upon fuggeftion that the clerk formerly affigned 
is gone to dwell at another place, or is under forne im¬ 
pediment to attend the duty of his office, or hath not lands 
fufficient to anfwer his tranfgreflions, if he fnould act 
amifs, YY. F. N. B , 164. 

tiSleftioii of 4 £cciefla(frcai {drrfong. There is to be 
a free eledion for the dignities of the church , by g Ed. z. 
c. 14, And none fliall dlfturb any perfon from making 

,> free 
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free elc&lon, on pain of great forfeiture- Tf any perfom: 
that have a voice in elections, take any reward for an 
election in any church; college, fchoni, 6 s 7 . the election 
Ihall be void: and if .any of fuch focieties refign their 
places to others for reward, they incur a forfeiture of dou¬ 
ble the fum ; and the party giving it, and the party 
taking it, is uncapable of fuch place. S/at. 3 1 Eliz. 
£. 6. Election of Btjbops. Vide Bijbops. 

G5lcTrion of a QUcihcroj of the jfojcft, (electione viri- 
Variorum forefta) Is a writ which lies for the choice of a 
*vtrderor> where any of the verdcrors of the fordl are 
dead, or removed from their offices, fsY. It is dire died 
to the fheriff; and, as appears by the ancient writs* of 
this kind, the verdcror is to be eledled by the freeholders 
of the county, in the fame manner as coroners. New 
Nat. Br. 366. 

OMcttfon Of ^embers Of parliament. See Parlia¬ 
ment. 

tiSlecmofpna, Alms ; dare in puram 6sf perpetuatn clee- 
mofynarn, to give in pure and perpetual alms; or frank - 
ulmoigne ; as lands were commonly given in ancient times 
to religious ufes. Cow el. 

Clceinoft’ruirp Ct>ipsjatf0i*0, Are corporate bodies 
appointed over hofpitab, 6$Y. conftituted for the perpe¬ 
tual diltributton of the free alms, or bounty of the 
founder of them. Black. Com . *T P. 471. 

Clcemofptia li&Cgt0, or eJeemo/yna aratri, Is a penny 
which King AEt belted ordered to be paid for every plough 
in England , towards the fupport of ih e poor: it is called 
Ehcmojyna Regis, becaufe it was at firft appointed by the 
King. Leg. ./Ethelred. cap. 1. 

Otlcemolpnana, The place in a religious houfe, where 
the common alms were reported, and thence by the al¬ 
moner dillributed to the poor. 

<2£iecmolvnariu0 t The almoner or peculiar officer who 
received the ckmefynary rents and gifts, and in due me¬ 
thod dillnbuted them to pious and charitable ufes. 
There was fuch a chief officer in all the religious boufes : 
and the grcatcfl of our Knglifh bijbops had anciently their 
almoners, as now the King hath. Lin wood's Provincial, 
lib. l. tit. 12. S tt Almoner. 

Ccktmofpn.T, Hath been ufed for the pofTcflions be¬ 
longing to churches. Blount. 

elegit, (from the words in it, elegit fibi Ulerari) 
Is a writ of execution that lies for him who hath recovered 
or damages, or upon a recognizance in any court, 
againft one not*able in his goods to fatisfy the fame ; di¬ 
rected to the fheriff, commanding him to make delivery of 
a moiety of the party’s land, and all his goods, beads of 
the plough excepted. And the creditor ihall hold the laid 
moiety of the land fo delivered unto him, until his whole 
debt and damages arc paid and fatisfied ; and during that 
term he is tenant by elegit. Reg. Orig. 299. Co. Lit*. 
289. Upon an elegit, the fheriff is to deliver one half of 
all houfes, lands, meadows and pafturcs, rents, rever¬ 
sions, and hereditaments wherein the defendant had any 
foie eftatc in fee, or for life, into whole hands foever the 
fame do afterwardsxome; but not of a right only to land, 
an annuity, copyhold lands, 657 . Dyer 206.* 7 Rep. .\<). 
PL<ud. 224. This writ is given by the ftatute of IVejim. 
2. 13 Ed. 1. c. 18. And by it, the plaintiff, 6 f 7 . elefts 

cmnia bona 6sf cat alia of the defendant, prater bows & 
ttfres de carvca fua ; and a moiety of all the lands 
which the defendant had at the time of the judgment re¬ 
covered : but it ought t0 ke facd w hhin a yea* au ^ a ^ a y 
afrer the judgment. F . N. B . 267, 

But tho* by this ftatute, the lands of the debtor are 
made liable, as well as his perfonal eft ate; yet if the cre¬ 
ditor takes out a n elegit, and it appears to the fheriff# 
that there are goods and chattels fufficient of thedehpr’s, 
#0 fatisfy the. debt, he ought not to extend the land*, 
t Inf. 395. But an elegit executed upon goods only, 
is nor a fieri facias, for a fieri facias is executed by fait* 
by the fherifl ; but the elegit by the appraifement of the 
goods by a jury, and delivery to the party. 1 Sid. 184. 
1 Lev. 92. 1 Keb* 105, 261, 465, 536, 692. 

Upon this writ, the fheriff is to impanel a jury, who 
arc to make inquiry of all the goods and chattels of the 
debtor, and to appiaife the fame, and alfo to inquire as 
to his lands and tenements; and upon fuch iftquifition 
• 1 


the fheriif is to deliver all the goods and chattels (cxccr^ 
the beads of the plough) and a moiety of the lands to the 
party, and mutt return his writ, in older to record fuch 
mquifition in that court, out of which the elegit ifined r 
and when the jury have found the leitm and value of the 
land, the fheriff, and not the jury, is to fit out and de¬ 
liver a moiety thereof to the plaintiff, b> metes and 
bounds. Cro. Car . 319. 

All writs of execution may be good, though not re¬ 
turned, except in elegit; but'that niuft be returned, be¬ 
caufe an inquiiition is to be taken upon it, and that the 
court may judge of the ftiflicimcy thereof. 4 Kip. 65, 
74. It has been ruled, that if more than a moiety of 
the lands is delivered on an elegit by the fheriff, the fame 
is void for the whole. Sid. 91. 2 Salk. 563, And the 

fheriff cannot fell any thing, but what is found in the m- 
quifition; and therefore if he fell a term for years &V. 
mif-rCcited in the inquifition, as to the comnicncjmcur 
thereof, the fale is void. 4 Rep, 74. 

In debt upon bond, the defendant before the tii;j 
conveyed his lands to another, 6sf*. but he himfelf took 
the profits; notwithftanding this conveyance, a moiety 
of his lands was extended on an elegit. Dyer 294. 3 

Rep. 78. Tf two perfons have each of them*'a judgment 
againit oac debtor, and he who hath the firft judgment 
brings an elegit, and hath the moiety of the lauds deli¬ 
vered to him in execution ; and then the otlu r judgment 
creditor, fties out another digit, he Ihall have only a 
moiety of that moiety, which was not extended by the firft 
judgment. Cro. Eliz. 483. Hut this is contrary to the 
year-book 10 Ed. 2. where 7 was held, that the istirc 
moiety left fhould be delivered in execution. 1 AY//? Abr. 
698. 

When lands are once taken in execution on an eh git, 
and the writ is returned and filed, ihc plaintiff fiiali 
have no other execution. 1 Lev. 92. And if the de¬ 
fendant hath lands in more counties than one, and the 
plaintiff awards an elegit to one county, and extends the 
lands upon the elegit, and afterwards files the writ, he 
cannot after that, iuc out an elegit into the other counties: 

; but he may immediately after entry of the judgment uw.n 
the judgment-roll, award as many elegits , into as many 
counties as he thinks fit, and execute all, or any of them, at 
his plcafurc. 1 LtlL Abr. 509. Cro. Jac. 246. And it 
has been held, thar a perfon may have icvcral elegits iiuo 
fevcral counties, for the intirc fum recovered ; or that he 
may divide his execution, and have it for part in one 
county, and part in another. Moor 24. 

A man had lands in execution, upon an elegit, and 
afterwards moved for a new elegit, upon proof that the 
defendant had other land ., not known to the creditor, at 
the time when the execution was fued out; and it wart 
adjudged, that if he had accepted of the firft by the de¬ 
livery of the fheriff, he could not afterwards have a new 
elegit ; but when the fheriff returns the writ, he may 
waive it, and then have a new extent. Cro. Eliz. 310, 

1 A f[i\ Abr . 699. Sed qu. 

It the defendant dies prifon, fo that there is no 
execution with fatisfa&jon, the plaintiff Ihall have an 
elegit afterwards. 5 Rep. 86. And if all the lands ex¬ 
tended on an elegit be evicted by a better title, the 
plaintiff may take out a new execution. 4 Rep. 66* 
Where one having land by elegit, is wholly evicted out 
of it, he may have a further execution, either agrinft the 
defendant’s lands or goods, as he might have had at firft ; 
faveonly, he mull bring a feire facias again ft the defendant 
or him that conies in under him ; but if the eviction be 
of part of the land, or for a time only, fo that the plain¬ 
tiff may take his full execution by holding it over ; there 
he &mnot have any new execution, by the ftatute 32 IL S. 
c. 5. 2 Sbep. Abr. 115. 

After a void elegit fued out and filed, a new writ may 
be had ; and if one fue an elegit upon a recovery, and 
the fheriff returns that he hath made inquifition of the 
lands of the defendant, by twelve jurors; but he cannot 
deliver the moiety to the parry, according to the writ, 
for that all the land is extended to another on a ftatute ; 
the plaintiff full have a cap. ad jattsfattend. Rol. Abr. 
90;, 

• Where 
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Whfrf an rft.it fued upon a judnmcnt, the levying of fi.ns given by the JmftanJ. wall begood not to oe clurge- 
,o„u, thereon Tor part only, it, no impediment, but the able to them, x Rcl. 3S u. i Vent. 42. By Slat. i j 

plaintiff mav bring anoth«,fi- C rf trorefuiuo, and take the hi. 1. <»/. 34-. ‘ the wile geei away from the hulhund 

lands. . Uc. 02. On a mb, l returned upon an r/r £ ,/. and lameth with the adulterer, without 1 darning and 
tin-re mc.v be broupht a r api.u aJ futisfadtniwa, or Juri being reconciled to her luilhand, thw contiauni thft.v.ct.t 

face,,. \ Leon. I •■6. And an cl/git may be fued, after a forfeit* her uower ; accorurng to tfcele old ver|es • 


fun faint returned nulla bona, or wheie part is levied 
by it; and after a caputs ad jatt faciendum returned non eft 
inventus. Hob. 57. 

If on recovery by wiit of debt, a feri facias is fued out, 
and the iheriH' icturn nulla bcrui ; then the plaintiff Ihall 


Sponte viram niftier fug hr t , & ad u! tern facta , 

Dote jua car cut* : j* jpuiiv ) ;fnu tu. * 

A&ion lies againff flu* adulterer lor k .01 vVjg aw^y a no- 


have a capias or tk-it, Or. Terms do Ley- There i* ‘her peiton’. wife, ami d,uM»g her; and laige da- 
another fort of ,/. £ tl upon adjudging execution againll mage,, are uiuaiJygiven minute cuius to die w.juied hub 
icrtenantb, whereon or.lv a moiety of the lands, againll kuud. ....... . . 

which execution in awarded, is extended by the fheriff; efp, A roym lrancl.de or county pnlattne. See 

and noth’iip U mentioned therein of any goods and chat- ( -oun/y, :uiu Iu.n,:. Urn. 1 / . 118* yf . 78. 
tHs. Ibid A perfon in execution was fu(feral toed ina femUirgG, A prohibition upon Hupping, not to go out 
and then he di d ; the land which he had tit tie tin 
the judgment may be extended, 1 y clgf % upon a 
facias brought againll his heir, ^ tertenant. Dyer 27 \ ^* r 1 : 

A man may have an affile ot the l.rnd which ae iiij? *° 
execution by rhgif, if he be dclor-cd 
Utjhn. ?.. r/18. And if tenant by eh git alien the hud 
in fe«, Uc. he who hath right Ihall rave againll him i,,v ' fV 


. : v p. , t, on ;t war breaking cut, O’*. 

from tile Fr. emblavence d: 


, l- 


'A UP 

.'and 


b s j t 


lied. 


At a not ■ * 


<viz. 

u«'usi-x) b'gr.iiv properly the 

lie ’ d 1 ' ‘■'liu 'ill'' ; It J 

■ 7_:-:dv f: u.; e 

as pa\, tsint, in kme 1 &*/.■» he \,i. > 

e com mail have the embFmnts; and in othcu 
le/fee at will foyvs t!xc land, he j\ 1 have the 


and the alienee, an affile ol novel dff't. laid. .. . , A . . , . 

tii.il at bar in C. />’. tlic court delivered for law, that tmblmenti ; though if the lclke (Ict.rmMCs tut wul hmt- 
whc-c binds an- aftually c: tended, and delivered upon an.^. J>« Ihall uoi have them, but the lciib,. 5 R r p. 1,6. 
tlgit, a fine levied on 

bar the imerett of the truant by cL’git ; and upon the in- 


ittitt uc.... - f - . 

tii,ife lands, ami ntmclaim, willl 11 leffie* at will fows the land with giaiu, or other thing 

(y-sddiug annual profit, and the lefior enten before kvc- 
quiiition found, the party is in poIiVlfion beh-ne adual riin ^ c i >* cC Iclfee Ihall have it: but win-re tuc Icliee 

em?v., for in fucli cafe he may bring an ejedtnum, or plants young fiun-tra-i, or other tree-., or lows the land 
tR ,< ts, T j\f L j 2 17. with acorns, he fliall nor have chile: aniiHuchtc- 


reipak, Cf. I Mod. 21 j. : .. —- .. V- 

If tenant by eJceit, be put out of poffieffion before he nanr by good hullundry make the grais to grow m greater 
ath received hit^fadion for his debt, by the heir at abundance; or low the land With hay-iced, by w!mh 


lalv! bring ailion of trefpafs, or rc-cnicj means it is incrcafcd, if the Icifor enters 0,1 the idffie, the 

and hold over till fatisfied : but |j^ter fatis faction re. J<*Hee (hail not have it, hecaufe gnjs n the tu.iural pnjit of 

cuu l d, the defendant, may enter on the tenant by eh git. dn' J.il Co. Litt. 55, . 

4 Rrp. 28, 67. 


by eh git. . ... 

Tenants by ehyt, ftatutes-merclmnt, Where tenant lor iile fows the land, and dies, his 
a r( - not punifliabk for waitc by attion of watte ; but executors ihall have the emblements, and imt the lelTor or 
the part v.agaiutt whom execution is fued. is to have a writ hnn m reverfion ; by realon of the unjauinty of the 
of -venire facias ad computandum, &c. and there the watte clt att\ ^ ts - ^ a truant lor life plants 

ihall be recoveied in the debt: though *iis faid there is an hops and dies before icvcrancc, he in reveruen Hull not 
old wiitof watte in the Regiller, for him in reverfion have them, but the executors of tenant lor life. iro. 

a^uintt tenant by chgit, committing watte on lands which 5*5* ^ tenant for years, (if he lo Jong live) low 

he hath in execution. 6 Rep. 37. New Nat. Hr. 130. the ground, and die before feverance ; the executor of 
On tenant by elegit'* accounting, if the money recovered the leffce ihall have the corn : and where Mffie for life 
by the plaintiff is levied out of' the lands, the defendant leaks for years, if the leliec lor years low the land, and 

llmll recover his land ; and if more be received by watte, after letter for life dies before feyeruncc, the executor of 

Isfc. he ihall have damages, firms de Ley. See Extent, kilee lor years Ihall have tile nmAcninit j. * Danv. Abr . 

Execution. See Black. ' Com. 2 V. 161, 3 F. 418. 7 6 5 - 


4 419. 


But if tenatit for life fows his land with corn, and 


df^nolBS, Were f.nt-pnes fharpened on each lide afterwards gran:. over all his cl!ate and right to another; 
in lhape of arrow heads, made life of in war by the if ^ granite dies before fey trance, it is mid his execu- 
ancient Britains ; of which fevtral have been found in tors ttiali not have the corn, but he in revcrlion. Cro. 
England, and grea:c- plenty in Scotland, where »tis faid bihr.. 464. If tenant .for year j lows ground, and before 
the common peoph imagine they drop from the clouds 


CllfO^D, r io impanel juries, &c. See FjV/ors. 

ClHc, A kind of yew to make bows of. S/at. 32 H. 
S. cap. 9. A Ho the name of the wild bcatt fomewhai 
like a do.r. 


his com ij fevered, the term which is certain expires; 
the leffor or he in reverfion fhall have the emblements ; 
but he mutt firtt enter on the lands. 1 Lill. Abr. 511. 
A leffce fdV life or years lows the land, and after 
furrenders, fcTc. before fevcrance, the lcffor (hall have 


(fiHoinc, (from the Fr. ejk.igner) Signifies to remove or the corn. 2 Danv. 764. If theie be leffce for years upon 
fend a great way off: in this lenfe it is ufed by ftatutc; condition that if he commit walk, iSc. his ettate Ihall 
if fuch as are within age be Joined, lo that they cannot ceafe; if he fows the grou«^ with corn, and after doth 
come to fuc personally, their next friends fhall be ad- watte, the lcffor Ihall have the corn. Co. Lift. 55. Ai,d 
mined to fue for them! 13 Ed. 1. cap . 15. where a lord enters on his tenant for a forfeiture, he Ihall 

Clongnttlj Is a return of the fheriff that cattle arc not have the ccrn on the ground. 4 Rep . zi. 
to be found, or removed, fo that he caunoi make delivc- A feme copyholder for her widowhood fows the land, 
ranee, b'c. in replevin. 2 Lill. Abr. 454, 45S. am! before feverarxc takes hulband, fo that hereftateis 

(Uflcpcmcnt, (derived from the Helg. viz. tnatrh determined, the lord Ihall hfcvc the endhments. 1 Lill. 
me Tiiu m CJ loopen, cur re re) Is where a married woman of $U- Though il fuch a feme copyholder durante vidui- 
her own accord, goes away and departs from her hulband, tate 9 lcafes for one year according to cuftom, and the lef- 
and lives with an adulterer. A woman thus leaving her fee fows the land, and afterwards the copyholder takes 
hulband, is laid to elope ; and in this cafe, her hulband hufhand, the lettee Ihall have the corn. 2 Danv. 764. 
is not obliged to allow hef any alimony out of his ettate; If a hulband hold lands for life, in right of his wife, 
nor Ihall he be chargeable for needfanes for her, as wear- and fow the land, and after Die dies before levcrance, he 
ing apparel, diet, lodging, &c. And where the fame is fhall hav6 the emblements. Dyer 316. 1 Nelf. Abr. 701. 

notorious, whoever gives her credit, doth it at his peril: And where the wife hath an ettate for years, life, or in 
but on elopement , the putting a wife in the Gazette, or fee, and the husband fows the land, and dieth, his exe- 
other news-paper, is no Jcgal notice to perfons in general cutors ftmll have the corn. 1 Nelj. 702. But if the huf- 
not to trull her; though perfonal notice to particular per- band and wife are jointenanu, though the husband fow 

the 
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the land With corn, and dies before lipo, the* wife and 
iiol hih executor fu.tll have the coni, ilie being the furvi- 
v iug jointenani. C*.. L/tt. 199. 

When a widow i> ru< J w*'d o* lands {own. Hie Until have 
th e en blcvient f, and not the heir. 7 . hijf. 81. And a 
tenant in dower may uiipolc of corn lowjt on the ground; 
or it may go to her c .editors, if flie die before feverance. 
% Injf. So, Si. And it a pat fun {bws his glebe, and dies, 
hi;. cxetutcMh f!tn 11 have the Corn: likcwifc fuch parlon 
non by will dilpoie ihcicof. l Red. Abr. Stut. 28 

11. S# tup. I 1. 

L tenant by fl.itulc-nierchant fows the land, and bc- 
foie feverance a cafual profit happens, by width he is 
laiisdai, >et hclhall have the corn. Co. Lilt. 5$. Lands 
fov, u deli 1 cud in execution upon an extent, the perlbn 
to whom delivered lhall hav* the corn on the ground. 2 
Lew. 54. And judgment was given ngainll aperfon, ami 
then he lowed tin bind, and brought a writ of error to 
reveife the judgmcni ; but it was aihrmcJ; and adjudged 
that the recoveior ih.dl have the corn. 2 Buljl. 213. 

If a dilieiior fovvt. the land, and afterwards cuts the corn, 
but befoic hi 1 , canicd away, the dilfeifec enters ; the dif- 
feifee lhall have the corn. Djer 11 Rep. 52. A 
pei foil lei led in tee of land dies, having a daughter, and 
lii.s wife pr raiment er.jiait with a fon ; the daughter enters 
and fowa the land, and before feverance of the corn, the 
fon is born ; in this cafe the daughter fliall have the 
corn, her eftate U »ng lawful, •tmd defeated by the aft of 
God ; and it is lor the public!; good that the land fhould 
be Town. Co. Lit. 55. 

A man lei led in ice-mnple fows land, and then devifes 
the land by will, and dies before feverance ; the devifee 
lhall have the corn ; and not tlic devifor’s executors. 
Winch 52. Cro. Eli s. 61. If a perlbn devifes his 
lands iown, and lavs nothing of the corn, the corn fliall 
go with the land to ihe devilce : and when a man feiild 
of land, fows it, and dies without will, it goes to the 
ryrcutm, ami not the heir. 1 LilL fiz. A devilee for 
lile di<s, he in remainder lhall have the emblements with 
the lami. Hcb. 132. 

Tenant in fee lows the land, and devifes it to A. for 
life, n mamder to R. for life, and dies; A. dies before 
feverance, B. in remainder fliall have the corn, and not 
the executor of the firft tenant for life. Cro. Ehz. 61, 
464. Whcie there is a right to emblements, ingreis, eg refs 
and regrefs are allowed by law, to cuter, cut and carry 
them away, when the eft.itc is determined, idc. 1 Lift. 
56. 

tiEmbkrS 1C dEfcnt), {Fr.) A Healing from the people: 

The word occurs iu our old rolls of parliament.——- 

Whereas divers murders, cmblers de grntz, and robberies 
arc committed, f r r. Ret. Pari. 21 Ed. 3. n. 62. 

<£mb?nCCO?, (Fr. anbra/our) Is he that when a matter 
is in trial between party and party comes to the bar with 
one of the parties, having received fome reward fo to do, 
and fpcaks in the cafe ; or privately labours the jury, or 
Hands in the court to furvey and overlook them, whereby 
they are awed or influenced, or put in fear or doubt of the 
matter. Stat. 19 H. 7. cap . 13. And the penalty of this 
oflence is 20/. and imprifonment, at the diferetion of the 
juflices, by the fliid ftatute: alfoa perfon may bepuniflied 
by fine, lAc» on indictment at Common law, as well as 
by action on the ftatute. Com. Law Com. Plac’d. 186. But 
lawyers, uttonne?, iAc. may fpeak in the cafe for their 
clients, and not be embracers : alio the plaintiff may la¬ 
bour the jurors to appear ii! nis own caufe; but a ftranger 
mult not do it: for the bare writing a letter to a perfon, 
or paid requell for I juror to appear, not by the party 
himfelf, hath been held within the ftatuces again A embra¬ 
cery and maintenance. 1 btjl. 369. Hob. 294. 1 Srntnd. 
391 . If the party himfelf inftruft a juror, or promife any 
rbward for his appearance, then the party is Hkewile an 
embraceor. And a juror may be guilty of embracery, 
where he by indirect pra&iccs gets himfelf fvvorn on the 
tales, to ferve on one fide. 1 LilL 5 1 3. There are divei s 
ftatutes relating to this offence and maintenance , as 5 Ed. 
3. c. 10. 34 &/. 3. c. 8. 32//. 8. c. 9, C 5 V. 

dcmbjaccrp, Is the afl or offence of embraceors: and 
to attempt to influence a jury, or any way incline them to 
be more favourable to the one fide than the other, by pro- 


nn'<'% t.ir: ntewngs, money, treat:-,, C, whether the 
ror ' l, p< u whom ..jiy lech .rtempt m <■, give any v 
dat 01 11 r *, i.jf whether liie \l*i. 1.A hi fiJ.' *»r n 

tills is i I lift. 3^0, No-. * k 'l 10 

€t!lb?tMg (from t.aeXe.) So called 

euhe r lx 1 .iulu our aueeiior.^, wl:e;i Lh^y fajeed, iat in nit*"‘ > 
or ftrcwcii them on then heads, aie thole whidi the an¬ 
cient fnlheis called ithtatupr 7 ‘errpcra jrjtt.,/;. and of great 
antiquity in the church : they arc ..bic.ved on U'\ dir/duv. 
Friday and Saturday ne?;tafrei idiv.gr t Suw/.iy, (01 the 
firlt Sum)civ in Lent) alter WhhjtuJnyl ‘ihluced Xy in Up- 
tember, and St. Luct\ day about tlii midale ot Dco'xltr. 
d'hefe days are mcnti(med by Ihcttuy ^3, and other 
vvr.tcrs ; and j>.u neu!a« ly in the St at. ? cj 3 Ld. (>, t. u;. 
and are ie pt with great by the Roman C.itholkki ; 
our alman.itks call them the Ember Jl'ic/cs. 

tEinbioiSCrv. By the Sfat. 22 G. 2. r. 36. No foreign 
ctvbnuif .};, 01 gold or hlver brot v.de, Until be imported, 
upon j)-in of being forfeited and burnt, and penally of 
100/. 1 r each piece. No perfon lhall U 1 J or c\poll: to 
lab- any foreign cadrcidr/y, gold or liber thread, lace, 
fiinge, bjccadc, or make up the fame into an> garment, 
up-m pam of having it fot feded mid burnt, and penalty of 
JOO/. All fuch eMrraidt’ri, zAe. found, mav be ili/.ed and 
burnt, and tliemcicer, Sjh. i:\ whole tulbaK it v>a^ found, 
ft)all te.deit toe/. 

CmenNllfi, (t-mevda) Is an old voH llill made nfe ol 
in the accounts of the lotieiy of the />nn r Tunp'c ; \, hero 
fo niuch in enund/tls at the foot of an account, on the ba- 
lance tlu-rcol, iigniiies io much money in the hank or 
llock of the houfei, for leparaiicm of lofte,. ut ot* --r emer¬ 
gent occalioUi : quod in rcjhiurat tone m d amid trih.aiur . 
Spe!m. # 

Emcndam folverc. To make T lor any 
crime or trclpals committed. Leg. Ed-v. i. ^5. 

11 ence a capital crime not to be atoned by fine, v.a> l.n 1 
to be fui’wcuddriif. Leg. Canut. p. 2. 

(GrtttCtUJJtlO, J^th been uled for the power of amending 
and correcting alJP^s, according ro Hated ruh-s and men- 
lures; as emendatio pa uni, the yower of looking to the 
‘dtize of cloth, that it be of juft mralurc ; emnidat. c fa ms 
vV;> cci T'fl.r , the ailizing of bread and beer, ; . a j»rivi- 
iege grained to lends ol manors, and executed by tlv k c.f- 
liccrs appointed iu the cnurt-leet, iSc. Ad na jpedat 
emend it 10 pantii panis & cer'Vifi/r, A quit quid ngis 

ejG exu'pto muidndo m latrucinio , Oi.-Paroch. AnUq, 

196. 

CtUCmlD&. Exempt from duties, by 6 Gee. 2. c. 7. 

<?mp*lUci a jury, Pcnere in ajpjU id jurat is , b'c. Sec; 
Imptiru L 

tlirtupCTOj, ( imperaior ) The higheft ruler of large king¬ 
doms ami territories, a title nmicnily given to renowned 
and \icWious genrrah of armies, who acquired great 
power and dominion. And this title is not only given 
to the Emperor nf Get many, :u Empercr of the Romans ; but 
was formerly belonging to the Rings cj England , as appeals 
by u charter of King Edgar, mir.. Ego Kdgarus Arigiorum 
B aft leu S omni unique Re gum Jnfularum Oceani qua? Britan - 
mam circumjacent , ts'e. Imperaior Domimts. 

U2Ub:cUcr, (/V.) To write down in fliort. Britton. 

56. 

€nd)cfo«, A French word ufed in our law books and 
ftatutes, fignilying as much as occafton, or the caufe or 
rcalbn wherefore any thing is done. Sint. 5 Ed. 3. 
r - 3 - 

aptlUcabcur. Where one who has the ufe of 3 iis rca- 
fon endeavours to commit felony, bf ( . he fliall be pmiiflied 
by our laws, but not to that degree as if he had aidnally 
committed it: as if a man aflault another on the high¬ 
way, in order to a robbery, but takes nothing fiom him, 
this not punilhed as felony, bccauft* the felony was not 
accomplilhed; though as a mifdrmeanor, it k iiahJc to 
line and imprifonment. 3 Jnjl. 68, 69, iftr. 11 Rip. 
98. And in this cafe, the oflendcr fliall Ire rranlpuned, 
by a late ftaiute, 7 Geo. 2. cap. 31. Vide Intendment. 

Cnftoi&meut, Signifies tjie beflowing or alluring of 
rffiuvr on a woman ; but it is {bmetimes ufed metaphori¬ 
cally for the fettling a provilion upon a pnrfon, or build¬ 
ing of a church or chapel; and tpe levering a fufiicient 
portion of tithe**, b’c- for a vicar, towards his perpetual 

4 K maintenance, 
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maintenance, when the benefice is appropriated. Stat. 1 5 
A*. 2. c. 6. 4 H. 4. cap. 12. 

Cnemp, (inimicus) Is properly an alien or foreigner, 
who in a publick capacity, and in an holtilc manner, in¬ 
vades any kingdom or country; and whether fuch per- 
fons come hither by ihemfelves, or in company withF«j- 
lijb traitors, they cannot be punifoed as traitors, but iliall 
be dealt with by martial law. //. P. C. 10, 15. J 
Hawk. 35. But the lubjeft* of a foreign prince coming 
into England, and living under the protection of the King, 
if they take up arm?, bV. againll the government, they 
may be punilhed as traitors, not as alien enemies. 1 
Hawk. ibid. If a prifoner be refeued by enemies, the 
paoler is not guilty of an cfcape; as he would have been 
if fubjefts had made the refeue, when he might have a 
legal remedy againll them. 2 Hawk. 130. Adhering 
to and fuccouring the King’s enemies. Sec Treafon. 

4 £nfr<iUCljifc, (Fr. cnj'ranchir) To make free, or in¬ 
corporate a mail in any focirty, Csfr. It is alfo uied where 
one is made a free denizen, which is a kind of incorpora¬ 
tion in the commcnwudth. 

Cllfraucljffuncnt, (Fr. from franebife , i. e. libertas) 
Is when a perfon is incorporated into any focicty or body 
politick, and fignifies the aft of incorporating. He that 
by charter is made a denizen, or freeman of England, is 
faid to be enfrauebifed , and let into the general liberties of 
the fubjefts of the kingdom : and he who is made a citi¬ 
zen of London , or other city, or free burgefs of any town 
corporate, as he is made partaker of thole liberties that 
appertain to the corporation, is in the common fenfeof the 
word a perfon enj) nnchijed. So Villein was enfraneb fed, 
when he was made free by his lord, and rendered capable 
of tht benefits belonging to freemen. And when a man 
is tnfranchijcd int '. the freedom of any city or borough, he 
hath a freehold in his freedom during life; and may not, 
for endeavouring any thing only againll the corporation, 
lole and forfeit the, fame, n Rep. 91.* 

<£ngie(crp, or <£ngicfc!)itc, (Engfatia) Is an old word 
Signifying the being an Etglijbman .hen Canutus the 
Dane came to be King of England, he at the requeil of 
the nobility fent back his army into Denmark , but kept 
fome Danes behind to be a guard to his perfon ; and he 
made a law for the prefervation of his Danes (who were 
often privately made away by the Englijh) that if an Eng¬ 
lijhman killed a Dane , he Ihouid be tried for the murder ; 
or if he efcl[>ed, the town or hundred where the faft was 
done, was to be amerced fixty-Jix marks to the King: fo 
that after this law, whenever a murder was committed, it 
was neceffary to prove the party flain to be an Englijhman , 
that the town might be exempted from the amercement; 
which proof was called Engle eery, or Englefehire. And 
whereas if a perfon were privately flain, he was in ancient 
time accounted Francigena, which word comprehended 
every alien, efpeciallv the Danes: it vras therefore, that 
where any perfon was murdered, he Ihouid be adjudged 
Francigena , unlefs Engle eery were proved, and that it was 
made manifeft he Was an Englijhman. The manner of 
proving the perfon killed to be an Englijhman, was by 
two witnefles who knew the father and mother, before the 
coroner, fcsV. Brail, lib. 3. trail. 2. cap. 15. Fleta, 
lib. 1. e. 30. 7 Rep. 16. Tfiis Englecery, by reafon of 

the great abufes and trouble that afterwards were per¬ 
ceived to grow by it, was utterly taken away by Stat. 14 
Ed. 3. ft. 1. c . 4. 

ti£ngiil!;. Picas, records, bonds, and proceedings in 
courts of iuftice, to be in Englijh . 4 Geo . 2. c. 26. 
And fee 5 Geo. 2. c. 27. 6 Geo. 2. c. 14, 

(Bnglifomctt, The names of, to be certified into the 
Chancery who are abroad in Holland and Flanders, lAc. 
and foall pay fuch impofitions as aliens do. Stat. 14 (f 
15//. 8. r. 4. 

4 £itgratoer 0 , That fliall invent, defign and engrave 
prints, to have the foie right of printing them for fourteen 
years, which Ihall be engraved with the names of the pro¬ 
prietors ; and others copying, and felling fuch prints, 
though by varying, &c. witfiout their confent, (hall for¬ 
feit 5 /. for every print, and alfo the plates and ihcet, bV. 
Stat. 8 Geo. 2. c. 13. 

dilutee. To ralfe the price of goods or merchandize, 
gee ForeJlaller . 
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4*nplcet, Was anciently ufed for implead. —They may 
tnpleet and be enpleeted in all courts. Men. Ang. tom. 2, 
fo. 412. 

indent, or difeint* Is the being with child. Lain 
Fr. Diii. " 

indenture. Of any woman condemned for a crime, is * 
no ground to Hay judgment; but it may be afterwards 
alledged againll execution. 2 Hale's Hijl. P. C. 413. 

Cntail, (Fr. entaille, ). e. t net jus) Is fee entailed, <viz» 
abridged, limited, and tied to certain conditions, at the 
will of the donor; where lands are given to, or fettled 
on others. Sec Fee and Tail. 

dEtlterplcaOCf, (Fr. enterplaider, Lat. interpheitare) 
Signifies to difeufs or try a point incidentally happening 
as it were between, before the principal taule can be 
determined. And enterpleader is allowed, that the defen¬ 
dant may not be charged to two feverally, where no de¬ 
fault is in him: as if one brings detinue again(l the de¬ 
fendant upon a bailment of goods, and another againil 
him upon a tJ over, there Ihall be enter pleader, to afetr- 
tain who hath right to his aftion. 2 Daw. Abr . 779. 
If two bring feveral detinues againll A. B. for the fame 
thing, and the defendant acknowledges the aftion of one 
of them, without a prayer of enter pleads, they Ihall not 
interplead on the re quell of the other ; for the interpleader 
is given for the fecurity of the defendant, that he may 
not be twice charged, and he hath waived that benefit. 
18 Ed. 3. 22. * 

If one brings detinue againll B. and counts upon a 
delivery of goods, tjfc. to re-deliver to him, and another 
brings detinue againll him alfo, and counts fo likewife ; 
if there be not any privity of bailment between them, 
yet they Ihall interplead, to avoid the double charge of the 
defendant; and alfo becaufe the court cannot know to 
whom to deliver the thing detained, if both Ihouid reco¬ 
ver. Br. Enterplead. 3. And upon fuch feveral deti¬ 
nues, if the defendant fays that he found it, and tra- 
vcrfcs the bailment, they Ihall enterplead; for then he is 
chargeable as well to the one as the other : fo if he fays 
that they delivered jointly, ab/que hoc, that they deli¬ 
vered it as they have Counted: but it is otherwife if the 
defendant doth not traverfe the bailment, becaul'e if them 
was a bailment, he is chargeable only to the bailor, and 
may plead in bar againll the others. 2 Danv. 782. 

Where two bring fevCral detinues for one thing, and 
the defendant prays that he may enterplead, and delivers 
the thing to the court, and before the award of the enter - 
pleader, one difeontinues the Am, the other Ihall not have 
judgment; but if he dilcontinucs his fuirffter the enter - 
pleader , the other may have judgment. 11 H. 6 . 19. 

If a recovery be had upon an interpleader, judgment 
Ihall be given to recover the thing demanded againll the 
defendant; and not againll the gamilhec, in cafe of 
garni foment, lAc. 2 Danv. 783. When two have ra- 
terpleaded \w detinue, he that recovers Ihall recover damage 
againll the other. Br. Damage 68. There was formerly 
enterpleader relating to delivery of lands by the King to 
the right heir, where two perfons out of wardfhip were 
found heirs, &V. 7 Rep. 45. Staund. Prer. cap. 17. 

Bro. tit. Enterplead. And anciently the head enterpleader 
made a great title in the law. There is alfo a bill of /»- 
ter pleader in Chancery. 

t&ntiertif, (from the French entierete, entirenefs) Is a 
contradiftinftion in our books to moiety, denoting the 
whole: and a bond, damage &V. are faid to be entire, 
when they cannot be divided T>r apportioned. 

entire Cenancp, Contrary to Jjgutral tenanty, and fig- 
nifying a foie pofleffion in one man; whereas the other is 
a joint or common pofleffion in more. Brook. 

ififnttp, ( ingrejus , Pr. entree, i. e. introitus) Signifies 
the taking pofleffion of lands or tenements, where a man 
hath title of entry : and it is alfo ufed for a writ of pof 
feffion. This entry into lands, is where any man enters 
into or takes pofleffion of any lands, in his proper per¬ 
fon ; and is an aftual entry when made by a man’s felf, or 
by attorney by warrant from him that hath the right; or 
it is ar. entry in law, for a continual claim is an entry 
implied by law, and has the fame force with it. Litt. Je8 . 
419. There is a right of entry, when the party claiming 
may for his remedy either eater into the land', or have an 

aftion 
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* *&ion-to recover it: and a title of entry, where one hath 
lawful entry given him in the lands, which another hath, 
but has no action to recover till he hath entered. Plowd. 
558. 10 Ref>. 48. Finch*s Law 105. 

The writs of entry concern the right of property, and 
are of divers, kinds diftinguifeed into four degrees, ac¬ 
cording to which the writs are varied. The firft degree 
is a writ of entry fur dpifin , that lieth for the diffeifee 
againll a difleilor, upon a diffeifin done by himlelf; and 
this is called a writ of entry in the nature of an afiifc. 
Second* a writ of entry fur diffeifin in l* per , for the heir 
by difeenr, who is faid to be in the per, as he conies in 
by his anceftor; and fo it iaif a diffeifor make a feoff* 
ment in fee, gift in tail, <EsV* the feoffee and donee are 
in the per by the diffeiforf*Third,’ A writ of entry fur 
dpifin in le per & cut, wjfer* the feoffee of a diifeifor 
mak>th a feoffment over to another, when the diffeifee 
ihall have this writ of entry fur dffetfin , &c. of the lands 
in which fuch other had no right 0 f entry, but by the feof¬ 
fee of the diffeifor, to whom the diffeifor demifed the 
fame, who unjuiUy and without judgment diifeifed the 
demandant. Fourth, A writ of entry fur dipifin in le pofi, 
which lieth when after a diffeifin the land is removed 
from hand to hand beyond the degrees, in cafe of a more 
remote feifin, whereunto the other three degrees do not 
extend. 1 Infi. 238. 

In thefe four degrees, arc comprehended generally all 
manner of writs of entry . And*the writ of entry in le pofi 
is fo called, becaufe the words of the writ are, Pofi dpi- 
finam quant B. mjufie & fine judieio fecit , (Se. Britton 
obferves, that the words, In le per. In le per & cut, and 
In lepoft, fignify nothing but divers forms of this writ, ap¬ 
plied to the cafe whereupon it is brought; and each form 
taking its name from the words contained in the writ. 
F. N. B . 193. But if any writ of entry be conceived out 
of the right caufe, lb that one form is brought for an¬ 
other, it is abatable. A writ of entry in the per and cut, 
Ihall be maintained againll none, but where the tenant 
is in by purchafc or difeent; for if the alienation or dif¬ 
eenr be put out of the degree upon which no writ may be 
made in the per and cui, then it ihall be made in the poll. 
Terms de Ley. 

There arc five things which put the writ of entry out of 
the degrees, viz. intrufion} dpifin upon dpifin ; fuccejton 
where the diffeifor was a perfon of religion, and his fuc- 
ceffor enters; judgment, when a perfon hath had judg¬ 
ment to recover againll the diffeifor; and efeheat, on the 
diffeifor’s dying without heir, or committing felony, & 7 . 
on which the lord enters, In ail thefe cafes, the dif¬ 
feifee or his heir, fhall not have a writ of entry within the 
degrees of the per , but in the pofi ; becaufe they are not 
in' try difeent, or purchafc. Aid, 

Haying explained the nature of an entry, it remains to 
confider in what cafes an entry is lawful, and by what 
means it is taken away. 

Degrees as to entries arc of two forts, either by a# in 
Jaw, as in cafe of a difeent; or by act of the party bylaw¬ 
ful conveyance; and by the Common law, if the lands 
were conveyed out of the degrees, the demandant was 
driven to his writ of right, in refpefl of fuch long pof- 
felfion, and fo many alterations in different hands; 
wherefore by the ftatute of Marlbridge , 52 Hen. 3. cap. 
39. the writ of entry in le pofi is given. But no efface 
gained by wrong doth m^ke a degree; fo that abatement, 
intrufion, tfic. work noe'a degree; nor doth every 
change by lawful title, or an eftate of tenant by the cur- 
tefy, by judgment,or of any others that come in 
the pofi ; though a tenancy in dower by argument of the 
heir doth work a degree, becaufe fee is in by her huf- 
band: and fodoth not nffignroent of dower by a diffeifor, 
by reafon fee is in the pofi. 1 luff- 239? 

Entry on land* is taken away by difeent on dffeifins , 
or difco/dmtfmce, But a difeent Ihall not take away 
the entry of leffee for fovea years, nor of tenant by 
elegit, fefr. who have but a chattel, and no freehold; 
otherwife it is of any eftate for life, or any higher eftate. 
1 ltfi. 249. Where a diffeifor dieth feifed, and the law 
caffeth die lands upon his heir; this is a difeent which 
tolls an entry at Common law; by ftatute, it is only 


ENT 

where the diffeifor had peaceable poffefiion five years; for 
if he had not poffeilion peaceably during that time, the 
difeent to his heir lhali not take away an entry. 3 iH. 8. 
r. 33 - 

If a diffeifor leafes for years, and dies feifed of the re- 
verfion, the entry of the diffeifee is taken away, becaufe 
he died feifed of the fee and freehold: but if he had leafed 
for life, &e. the entry of the diffeifee would not be taken 
away, 1 Infi. 239. Where the diffeiior of an infant 
dies feifed, and after the infant comes of age, and the 
heir of the diffeifor dies before entry ; though he died not 
feifed of an a&ual feifin, but a feifin in law ; yet his dy¬ 
ing feifed takes away the entry of the diffeifee. Ibid. If 
a diffeifor makes a feoff.nent upon condition, and the 
feoffee dies feifed, and the feoffor enters upon the heir for 
the breach of the condition, the diffeifec may enter upon 
him ; for by the entry of the diffeifor, the difeent is ut¬ 
terly defeated. Litt. feet . 409. 

The title of entry in a feoffor, that hath but a 
condition, cannot be taken away by any difeent, becaufe 
he has no remedy by aftion to recover the land; fo that 
if a difeent feould take away his entry , it would bar him 
of his right for ever: and the condition remains, and 
cannot be devefled and put out of poffefiion, as the lands, 
&c. 1 Infi. 240. If a man recovers lands, and after a 

ftranger to the recovery dies feifed, this ihall not take 
away the entry of the recoveror; as it was but a title. 

2 Daunt . Abr. 561. But where a perfon recovers againll 
another, and enters and fues execution, and after the re- 
coverec diffeifes him, and dies feifed; this difeent ihall 
take away the entry of the recoveror, for the recovery was 
executed. Ibid. 

If after recovery againft tenant for life, he dies, and 
he in remainder enters before execution, and die^ feifed, 
the entry of the recoveror is not taken away. 1 Infi. 238. 
The entry of the tenant for life, ihall be good for him 
in remainder: and if tenant for life make a feoffment in 
fee, and a ftranger enters for the forfeiture in the name 
of the reveifioner jgphis will be good to veil the re verfion 
in him. Litt. *128. 9 Rep. 106. If an infant under 
age, makes a deed of feoffment, and after his full age the 
feoffee dies feifed ; or a leffee for life aliens the land, and 
the alienee dies feifed thereof; or a devife be of lands 
upon condition, and the heir of the diffeifor enters and 
dies feifed : in thefe cafes the entry is gone, and the par¬ 
ties ihall be put to their action. Litt . 96. 9 //. 6. 

* 5 - 

If there be tenant for life, remainder to the right heir 
of 7. S. and the tenant for life is diffeifed ; a dife'*:>' is 
caft, and after J . S. dies, and tenant for life alio dies: 
by this the entry of the heir of J. S. is v -t taken away, for 
his remainder was in cuft dia legis. t Kcp. 134. Where 
an infant has caufe ot entry , and the dKcnt happens 
while he is within age, it w;ll not bar hhn of his entry; he 
i that hath the right of entry , muft be of age, within the 
fourfeas,of found memory; and if it be a woman. Hie mull 
be foie; and if the party be under age, h.;yo«d the ft.is, 
non compos mentis, in prifon, or a feme covert, at the time 
of the difeent, it Ihall not bar. Lit. 147, 402. 21 //. 6. 

17. 

The whole time from a diffeifin is confiderable; as 
where feme covert is diffeifed, and her hufband dieth, and 
fee takes another hufoand, and then a difeent is caft; or if 
one ultra mare be diffeifed, and he return into England, and 
then go beyond fea again, and there is a difeent; here the 
difeent will bar the entry, becaufe of the interim . 9 H. 7. 
24. Dyer 143. 32 H. 8. c. 33. 

A woman tenant in tail 'took hufband, who made a 
feoffment in fee, and died, and the wife without entry 
made a leafe for years; and it was held, that the freehold 
was not reduced by the Jeafe, without an entry m :de. 
i Leon. ca. *6c. The entry of a diffeifee, when lie d uly 
make! 1 it, fealf avoid all the mefne charges by the diffeifor 
upon the Idttd: but right of entry may be loll divers 
ways; as -by acceptance of rent, by him who hath it, and 
the like, l finderfin 133. JVoy Rep. 7. If a roan i* 
diffeifed of land frhereuntd a common is appendant, the 
diffeifee cannot ufe the common till he enters on the land 
to which the common is appendant; for if the diffeifee 
might ufe it, fo might the diffeifor, which would be 
1 a double 
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% double charge on the common s yet if n perfon be dlf- 
iVifeJ of a manor, to which an advowfon is appendant, he 
May prefent to the advowfon before entry ou the manor. 
I Inji . 12 2. 

A diffeifee enters into the land, and continues therein 
with the diffeifor, and manures it with him, claiming 
nothing of his firft ellate; orlf the diffeifee enter:', and 
takes the profit, as leffee, [ye. of the diffeifor, ’tis laid thcle 
will bean entry that will reduce the firil ellate* 2 Danv. 
790. If the diffeifee commands a ft ranger to put in the 
c.utlc of fuch Jlranger in the land to feed there ; this is an 
entry in law on the land* 1 Injl. 245. And if a perfon 
tenters by command of him who hath title, he by virtue 
thereof may gain a title to himfclf. 1 AW/.‘ Abr. 705. 

Where entry may be nude into land, or any thing, it Hull 
not be in the party before entry : if entry cannot be made, 
but only claim, then it lhall be in him by claim { and when 
neither entry nor claim can be made, it Hull be in him by 
aft of law. 1 Ploivd. 133. In cafe the pofldiion of 
land is in no man, but the freehold in law is in the heir 
that enters, his general entry into one part reduces dl into 
his actual poffefiion : but if an entry is to devcll an dLte, 
a general entry into parcel* is good only for that part. 1 
lt:J. 15. Where an entry is in any parts, it mull be in the 
name of all : if J enfeoff a perfon of an acre of ground 
upon condition, and of another acre on conditiou, and both 
conditions arc broken; here entry into one in name of both 
acres is not good to reduce both: but if a man make a 
feoffment of divers parcels upon condition that is broken, 
there entry into part in the ourne of all the reil is fufficient. 
Co. Lit. 252. 9 II. 7. 25 

A man hath right to enter into lands in divers villages 
in oi.c eonuty, if he enter upon pan: of ir in om* village 
in ihl name of all in that county ; by this he lhall have 
polMion of the whole. 1 Injl. 252. Dyer zzj, 337. 
rf a man iliffcife me of one acre at one time, and another 
acre at Another time in the fame county; my entry into 
one of them in the name of both is good : though it will 
not be good, if thediffeifin be by two fevcral perfons, or 
if the aerts lie in fevcral counties, when there ought to be 
fever;.! entries and adions* 1 Injl . 252. 

1: he \sho hath right of entry into a freehold, enters in¬ 
to part U 1;, it lhall be adjudged an entry into all pofiefled 
by one lenani ; but if there be feveral tenants poffeffed of 
liie fnclu-hl, there mull be feveral entries on the feveral 
tenants. 1 L'dl. Abr. 515, 516. Special entry into a 
houfe with which lands are occupied, claiming the whole, 
is a good entry as to the whole houfe and lands. Ibid. 
If a huiband enters to the ufe of his wife; or a man enters 
to the ufe of an infant, or any other, where the entry is 
lawful; this fettles the poffeffton before agreement of the 
pai tics : though it is otherwife where a perfon enters to 
the ufe of one whofc entry is not lawful; for this veils 
nothing in him till agreement, and then he ffiall be ? 
dilfcifor. 2 Danv. 787. If two jointenants are diffeifed, 
and the diffeifor aliens, and one jointenant enters upon 
the alienee to the ufe of both; this fettles the freehold in 
both of them. Ibid. 7X8. But if one coparcener, bV. 
enters efpecially claiming the whole land, fhc gains the 
part of her companion by abatement; and it lhall not fet¬ 
tle any poffefiion in the other. / Inft . 243. 

The heir is 10 enter into lands defeended to him, to 
entitle him to the profits. 1 Injl. 214. If a younger 
ion enters on lands in fee, where the eldeft fon dies 
leaving blue; though many diicents are caff in his line, 
yet the heirs of the eldeil fon may make ail enty on the 
lands; buc if the youngeft fon convey away the lands in 
fee, and the feoffee dies feifed, they may not enter ; nor 
may they enter where the younger fon difleifes the el- 
deli, and dies feifed. 1 Inji . 237* 241. Lit . Sell, 
597- 

A tenant in tail hath iffue two Tons, and the cldqft dies, 
leaving his wife priniment enjient oi a fon, and the younger 
brother enters, and then the wife of the eldeft is delivered 
of a fon, he may enter upon the younger brother. 2 
Danv. 557. An ellate of freehold will not ceafe, without 
entry or claim : alfo a remainder of an ellate of freehold 
cannot ceafe without entry, &c. no more than ellate of 
freehold in poffeffion. Cro . Eliz. 360. A right of entry 
preserves a contingent remainder. 2 Lev, 35. And a 
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grantee of a reverfion, may enter for a condition broken* 
Phwd. 176. If a perfon will take advantage of a con¬ 
dition, he mull either enter, or make a claim : and for a 
condition broken there muff be adual entry, to bring 
ejectment for recovery of the ellate ; but where a man is 
intitied to enter by difeent, or for non-payment of money 
due on a mortgage, l$c. Entry and oujler confeiied in the 
rule in ejectment, without actual entry, is fufficient to 
make the leaje to entitle the action. 1 hill. Abr. 516. 

A lelfcc muff enter into lands demifeu 10him; andtho* 
the Jeffor dies before the leficc enters, yet lie may enter: 
and if the leliee dies before entry, his executors or admi- 
mffiators may enter. The leffee may afiign over his term 
before entry, having inter effi termini ; but lie may not take 
a leleafe to enlarge his cjtate; or bring trcfpafs, ffc. till 
aduai entry. Though if there be words bargaitt and Jell 
in a h’die, for coufideratiui of money, die Jeff ire or 
bargainee is in poffefficn on executing the deed, to make a 
rckrde, tse. Lit. 59, 454. 1 Injl. 46, 57, 270. 

W here a lefibr enters on his leiibe for years, the rent 
is f impended. 1 Leon. no. But without entry cud ex- 
puluen, the leliee is not dlfchargcd of his rent to the 
jeflbr; unless it be where the leifor ^attainted of ticafon, 
Ci. that the rent is to be paid to the King, win in 
poffefiion without entry. S;d. 399. 1 AVv). Abr. 706. 

There is no need of entry to avoid an tiiate in c«le of 
a limitation, bccdufc theieby the effate is determined 
without entry cr claim and the law caffs it upon the 
party to whom it is limited. If A. devifes land* t o 3 . 
and his heirs, and dies, it is in the devifee immrdiar.-iy ; 
but till entry he cannot bring a pofiefibry adtion ; and 
w‘lore a poffefiion veff.s without entry, a rever/ion will 
veil without claim. 2 Mod. li/p. 7, 8, A bare entry 00 
another, without an expullion, makes only a feifn ; fo 
that the law will adjudge him in poffdiion wlio hath the 
right. 3 Salk. 135, 

if a perfon who hath title of entry, finds an houfe 
open with nobody in it, and enters into it, and keeps in 
poileffion ; this is no forcible entry ; contra if any body 
is in it. Common Law Com. Plac'd 186. Where a 
pci fon is in a houfe with goods, CUc. the houfe may be 
entered when the doors arc open, to make execution. 
Cro. Eliz. 759. But it muff be averred that the goods 
were m the houfe. Lutw. 1428, 1434. And a man 
cannot enter into a houfe, the doors being open, to demand 
a debt, unlefs he aver that the debtor is within the houfe 
at the fame time. Cro . El. 8. 6 . Entry may be made on 
a tenant where rent is in arrear, to take a diftrefs, feV. 
in order to regain poffeffion of lands by entry, tAc. The 
manner of enuy is thus: If it be a houfe, and the door is 
open, you go into it, and fay thefe words.— I do here enter, 
and take pojfejfion of this houfe . But if the door be fhut, 
then fet your foot on the groundfel, or againft the door, 
and fay the before words; and if it be land, then go upon 
the land, and lav. / here enter , and take pojjejfton of'this 
land, lAc, If another do it for you, he muff fay, I do here 
enter, £sfr. to the ufe of A.B. And it is neceffary to make 
it before witneffes, and that a memorandum be made of it. 
Lit. 385. 1 Injl. 237, 238. In actions for recovery of* 

lands, i£c. entry is to be made within twenty years after 
the title accrued. St at. 21 Jae. \. cap. 16. But where 
a fine of lands is palled, the entry is to be in-five years, 
j R. 3. c. 7. 4 H. 7. c. 24. Alfo an adlion is to be 

commenced in one year after the entry. 4 fcf 5 Atm, c. 
16. Demand how made of rent, &c. to entitle entry, fee 
Demand. By 32 II. 8. c. 3|ftNo difeent to the heir of 
the diffeifor lhall take away the entry ,of him that bath 
title to the land, unlefs the diffeifor had peaceable poffef- 
fion five years next after the difleifin. See Black. Com. 

2 V. $\2. 3 V. 176, 177. Sec alfo Claim and Forcible 
Entry , and Detainer. 

4 nut an Commtlttem ftegem. It the writ of entry 
which lies where tenant for term of life, or for term of 
another’s life, or by the curtefy, tsfe. aliens and dies, when 
he in the reverfion flia.ll have this writ againff wliomfo- 
ever is in poffeffion of the land. Nevj Nat. Br. 461. 

€utf? Aft termfmtm qqf pwtxiit, A writ of entry 
brought againff a tenant for years, who holdeth over his 
term, and thereby keeps out the leffor; and if the huf- 
band and wife leafe the wife’s land for years, and the 

huiband 



hu/band dieth,"*ndthe : terkpr Holds om Ms. fena^ #^ 
wife may hay* a Writ of §**& adterminutn 

bat foe mufocoi*n$ t^at &e and her bufoand; (bUm? 
the land* f#c. Alfo the grantee in reveriioa may H^ve All 
writ agjii^i the. lrifce, or his afljigime, &c. Newffafc? 
*447,448* An ejc&*»c#t is '*## the common 


yet having the fame reafon j fe that where 
is enabled ; , 


- ™all other # 

Wf^^hat'fire of the like degree ; for e*am 
,%|#;of give# a&idn of wafte again* 1™ w — 
Hyjr*-«hds for life of years § and by the equity thereof; 

. ,^ fr _ T --—, *'*Np ^all have a&ion of wafts again* a tenant thatholda 

ceedixigf and by 4 $&• a* Tenants for term, of buffer o ne year, or half-year, whkhis without the words 

years, tste Ming ew d*m*d nutit* are /object £ at w ^hin foe meaning of it j and the word*' 

to Ambler^ .'V ./.V : * ‘ - ' . $«** fIgpjwe one,by equity eua& the other. Tumid* 

ftl tofts CptlCfetftl, !*• * writ tjiat lies jviieire %. Wfhht cpio/jr is ot two kinds $ the one doth abridge 
tenant for life, or tenant by the ’ aliens in fee, and jbJte §m thd letter of the law j and the other in large 

Cfc. he in reversion may have, this by tor. and add thereto. JEquitat eft ferfe&a quondam ration qu/e 

tap. 24. Sec ) 1 V? ; ^ /w Jfrtym mtopretatur fsT cmimfo. l Info 24. And 

^titty ill cafuf&Obi(0> £ta| y|ere a tenant in dower ftatutes ‘may be conftrued according to equity ; elpccially 
aliens in fee; or for term, of life, dr of pother*# life; then where they give rtmdy for <wrong> or are for expedition if 
he in the reverihm ihall hhve this Writ, provided by the jiefiicti ffc. 1 Info t±, 54, 76. 2 Info 106* 107, 

Stat. of Gtw. 6 44 l * ca f* ®y which ftatutc, it is 1 Lquityfeem to be the lntei^ofing /^ ^ r **\[ on > eyercifed 


enabled, ** that if i'jfapiA alien he* dower in fee, or for 
life, the next heir, feallrecbvd* by writ of entry. * 
And the writ may be WoO^Sjfc hgttyfo; the tenant of the 
freehold of the land, on fu<hd**p?4d n * during the life of 
the, tenant in dower, i-flf*. fil&w iftfiri, 4^. 456. There 
writs of entry may 6 c all brought either in me p&* in 


by the Lord Chancellor \^n eittrabfmuary .matters, to do equal 
juftei’, and by Applying the defofta of the law, gives 
remedy in all cafes. See Chantey. S & Bleu** Cow. 

*.£ ®{' 9 l - if- 49* 4*9> 4J*v 4 r - 435- thefub- 

j*& well treated. 

iMfeg Of SUbCWPtfolU on mortgage. If where mo¬ 


ney h due dn a mortgage', the mortgagee is dcfirous to bar 
that the df ufitp of^t$jdmption t he niay oblige the mortgagor either 


the cm or pop. ,, ,. 

Ctitr* one affento 4 E«f®wtlf, *f *■ w r ’ri of entry t w .. , . , „ , , . t . 

lies where a biQjop, abbot, &c. aliens lands or tenements topay the money, pr be foreclofedof his equity ; which is 
of the church, without the effent of ths chapter or convent, done by proceedings in the court of Chancery. But the 
Frtf. B. 195. ^ / Chancery cannot fliorten the time of payment of the 

4£nurt, Signifies in the law to tgke place or be avirif- ptpftgage mbn^y, where it is limited by exprefs covenant; 

11 _J L i^»mL V; ^ <0 vnt !s> meu U J fkan imnh nAnmivmPflf. 


able; and is as much aai 


it may lengthen it; and then upon nonpayment, 


leafo made to tenant jgpr Jam, IJMl chore, pmiMcc is to fordoft the >y«/Vy of redemption of the 

and efts# to hifa in the reVwfion. ^ Sfar 1 V /•' ^ ..V hsongagor, a 


eoMttofc*) {|‘«n» <lw Si*. f«S*r» * 
**ptura), Hanfe been heite 

fcnfe it u mentioned in the iw» Of 


€|d,l)«ir».'n»e 4»y 
WiCermen ^t Gif^rWi^V 'g?i 

■' v.; • 


'from the ofcri ir ^ .. 7 , 

formerly .^|dr#l '< v ,, 

mittcdtOtW 

fame & "iicUffu' 'detififatf fuf, ft. 
pag, dnftdJM^paymcnj! 

called' ^ pay* '''4firj$ofidk 'hdd, were ivn 


: : To torecldfe the a bill in Cbanesry is exhibiged ; 

^ih‘.y?h|cp ; m which ah ^fv^ef m pdt in, hiid a decree bring oh- 
^ 45, tainedf.it tb ceriify what is due 

which is toHpaidata 


the premises are 
detahltiof pay- 

_ w ,__ _ fa^etlofed from all 

” &hd tPOonvey the prrinitehbfolutdy 
w Law of SecuritieSi p* 129, 133. 

A fine or nonclaim will bar equity of redemption: but in 
a common jnortgage, a covenant to redrain it Hi all not be 
regarded in Chindery . a Tent, 3 65. If the condition of 
a, mortgage is, that the mortgagor only ^fooufd redeem 
during life, or tfiat he and the heirs of his body fhall do 
it; yet the general heir fhall have the equity of reetemj. ticn, 
for if the principal find jnjebtfobe offered, the land is free. 

Tern, 33, lop. And it* is held, though a bond be 

-Ij ** .--J- 4 ‘ 1 C- —1* - 


to the. equityjf redm k 
'Tpalled Twelfth* to the mortgagee. 


^ payments 
w^ei 


torfree eights' chapels of condition^, that if the money be not paid at fucU 

datum, which were exempt from iwpe, ^h<m fo,t : a further fum the mortgagee ftall have 

J the land abfpwely, as a puirchfifor, in fuch cafe a 

\m*: M. ‘Vww. h\ pS**** ibid. 48E. 



rimes .period4boqt,=; a cemm 

plakhiahnw^ imim* '<>»■. t^:garments , 

in 4»hem > fxierKKe" epifcopal 

ludicrottVfidipns, fpr ; ^hi«b reafpn he edited- Mm 

conlUtarionSi^re^ 
pwri iOo. ' f ® 1 J> '"' 

, . T , ...., . 

.• ,a;chargela^nhde, !: 

hma^t ' m ^ - l - ft - 

'thsseedi 
>it her 
'jjwtfemil.. 

1 .Sep 


o p :d lands, to one man, in cafe 
^ ^ r .jCj land with fome btheri to another, 
^appelfe, tohe a contrivance to evade foc fttWe, 
not tfike advahmge thereof ••■'«.' Tern. 
jjjjri &h 8druardiji. 1,01. •'' whei^' pfcffons having 
emee mortgage the ffime a fecond time* 

Wtt&pi<ifeov«in| the firft mortage,. they forfeit their 
igtiity o/ feiiMptiou* in4 A 8 feednd mortgagee, ihay 'tt* 
^pem? * 'And it is the ftoc wHhre any peribns bOr- 
eii'^'h hi^dj^iir fqr feciirity, and 
' ‘ ‘ J ‘ find' mbrteage lands'to 


a^eappointed by flatute to 
lTy ,.^„,. ^Je'to Srtiknd oh the Union 
I'dfri^sfiOAis made for payment 
■■'* I Geo, X, + ** 



i ©qnipped with fad d 1c r n d 
ishrir: qwlibtt feodo unum equum 

, „ %i 4 rws, 'lie, Jnq. 16 E. i. 

in cafe of murder,.* 
j§‘^p!MjpW»d<!4 between the murderer' 

u>. ■,:... r ‘whoprofecuted f by caufm^ 

w ^em; or to the dhijd br wife 
motnp^ce, which wfis cafled an 

‘ ■'■ J ' Si '""etidcU. 





; iWerf* Spenfer's State .oflrdemdfjfl *$t W fifti $&&&«$. 
Black. Com. 4 V. jog*.;' ;*'/. % & ,(■ / • ■' f' ,; \ ' ; V' 

«riniit& (From the A fur of ^cat,yalue f 

much ufod art robes oEft&c. 

rifea, Tie names of places ending in $/•*, is laid to 
figiufy a melancholy fttuatfon i from the $a*. Ern, i. e. 
Loots Secretus. 

<&xmo. The lobfe fcattered oars of com, that arc left 
on the ground, after the binding or cocking of it: ft is 
derived from the old Teuton. Ernde, Harreft s Ernden, 
to cut or mow com j hence to era is in fome places to glean* 
Kenneth Gloff. 

Arrant, (Itinerant) Is applied to juftices of the circuit* 
and bailiffs at large, k*<v See Eyre. 

Cmtfcttm. A waif, or Grays erring or wandering 
bead. Can/}it. Norman. A. D. 1080. 

(Fr. Erreur) Signifies fomething wrong in 
pleading, or procefs, 13 c. whereupon a writ is brought 
for remedy thereof, called a Writ of Error , in Lat. De 
errors corrigendo . And a writ of error is a writ which 
iflues out of Chancery, and lies where any one is grieved 
by the proceedings and judgment in any court of record* 
haying power to hold plea of debt, or trefpnfs above 40 /. 
It is returnable in the King's Bench ; and if upon the 
tranfeript of the record into B. ft. it appears to the court 
that there is error in the record or procefs, or in giving of 
judgment, then the judgment is reverfed : But if there 
appear to be none, then is the judgment affirmed with 
double cofls. \ Lit/. A hr. 518* 

A writ of error is a commiffion to judges of a fuperior 
court, by which they are author!fed to examine the record, 
upon which a judgment was given in an inferior court, 
and*am fuch examination to affirm 0/ reverfe the fame, ac¬ 
cording to law. Jenk, Rep. 25. 2 Inf. 40. Telv. 209. 

Rep. Temp* Hardw.per Annafy 346. But yet if by the writ 
of error the plaintiff therein may recover, or be reftored 
to any thing, it may be releafed by the name of an no¬ 
tion. Co. Lit. 288. 6. See Reft, pivifions II. and V. 
Alfo there is a writ of error to reverie a fine, &c. $ 

Herein is to be confidered, 

I. By whom, againft whom, and at what time » this 
writ may he brought. 

II. In what cafes it will lie , and how it is to he 
brought. 

III. In what court it is to he brought* 

IV. How errors are to Be afjtgned. 

\ V. What defence may be made by a defendant in er+ 
ror . ■ 


meat may te t^*rfed f ^j(|t ther« iritlft gf * a, jiirt fa* 
das agahtikidi the fortebanfe/ 1 Rol* Ahr. 749* t RtL 
Rep. 362* \ t 

Upon this rule, fhstr^Pbe fhall have a wnt pf error to 
reverfe a judgment, bat So who is privy to, or hath fome 
prejudice thereby i it hath been moived# that ifone hath 
lands oh the part of his ihpthesr, and lofcth them by erro¬ 
neous judgment, and dies, the heir of the part of the mo¬ 
ther lliall have die writ of emr* * Been. z6i* z Mid. 56. 
Sec 0 weu 6 t*. : Gidb. ‘,377#. r 

So the younger fop, when in titled to the land by the 
cuftom of h'omg&Eagiifi, feaUbring the writ of error, 
and not the heir at Common law; for this remedy de- 
feends with the land. Owen 68. 1 Leon. 261. 4 

Leon. 5. v 

So if there be an erroneous judgment, tenant in tail 
female, the iflue female, and not the fon, (hall bring a 
writ ofVrrsr, Dyer 90. 2 Ltm 261. 1 Rol. Ahr. 

747 * ; . 

So if a man fettles land to the ufe of himfelf and the 
heirs of his body, the remainder to hjs own right heirs, 
and dies, leaving iflue only a daughter, who levies a fine, 
and dies without iflue, ahd J. S. brings a writ of error 
as coufin and collateral heir of the daughter, yet he (hall 
never reverfe the fine; for there could no right defeend 
to him from the dafighter, becaufe (he had but an eitate 
tail, which determined by her death without iflue; and 
it does not appear, (hat the remainder in fee was in the 
daughter as rtght hcir, wherefore J. S. lhall not reverfe 
this fine, quia de non apparentihus tg non extftmtihus eadem 
eft r»//tf, efpecialiy in a court of judicature, where the 
jud^es can take notkeof nothing that does not come ju¬ 
dicially before them, and appear in the pleading* Dyer 
89. Cm EliXi 469. $L#v. $&. 

If there by feveral parties to an erroneous fine, they 
(hall alljoin with the party * that is to enjoy the land, 
though' theyIhemfelves.cam,have nothing; and this is 
faid to be heceflary only by way of conformity. 1 Rol. 
Ahr ♦ 747. Dyer 89. 1 Sed fu. If any refute to join, 
whether they may hot be fommoned and fevered ? See 6 
Rep. z6. Hob, 72. et infra. ^ , 

But if tenant for life, and he « remainder in fee, (be¬ 
ing an infant) join in a (foe, the infant alone may bring 
error for thc error in refpeft of the perfon of the infant, 
which is the caofe of the afeion for him, and for no 
Other. . 1 Leenigiy. Cm Elios. tl$* 

A writ qf edtior may be brought by him that is made 
party by the law, though he was not*originaJly party to 
the foie, as he who comes in as a vouchee, x Rsl. Ahr . 


VI. Of the judgment to he given on a writ of error. 748, 755. * 

Judgment againft two, one brought a , writ of ,error, 

I. By whom, againft whom , and at what time, this writ and held it ihoqld be quaihed with cOfts \ that it cOuld not 
may be brought. be ^mended, and that if the other party would not join, 

Any perfon damnified by error in a record, or that may the defendants who Chofe to bring a writ of error, muft 
be fuppofed to be injured py it, may bring a writ of error prifebed by fommons and feyereiice. Ratcliff and Barton, 
to reverfe it, whether he be party or no; but principal and Adt^Temp* Hardw. per Annaly 135, 136. 
bail cannot join in a writ of error. 1 And where there ate if a^man is indifted for felony,^ and thereupon a capias 
feveral defendant, if one of them releafe the errors, he ahd ; fe%^ fe;e awarded, but hediet before attriftder, his 
may be fummoned and feveijpd, and the others may rc- adminiliratori may have err^r fOpon this award of the 
verle the judgment. 6 Rep. 26. Hob* 72. >' exigent, bcd&ofe' by the nward of the exigent, his goods 

No perion can reverfe a thing for error* unlefe the etoor wCte forfeited^, and 'this is ad grew damum, t£c. tho* 
be to his prejudice. 5 Rep. 38. pne in remainder may the prihcipal>udgmtnt can nevtt: be^given; u Co. 41. hi 
have writ of error upon judgment given againft mhaat in Writ of In % 1 ft. to reverie kvied in the 

tail: But he in rcvcrfion or remainder (hall not have writ tomdm ttMCantfhthe feme if it beWitmejqnfes 

of error, in the life-time of tenant for life, on judgment Anid if feere be pot on brt^aal 2 or ^t piriper writfedf 
given againft fuch tenant, becaufe they catfootjbe parties ^ if thefo be m^ylTraud| fsfe. writ of srrsr may 

grieved in his time. # 2 Nelf. Ahr. 712. < be brought; tdvjntfee rim ftiie void. , t jtft. 9, ^ 

No perfon Can bring a writ qt error to reverfoh '/v )’»' ^ ‘ v; -,1 ■ ‘ 

ment, who was not party or privy to the record, c^f'^ , •' tbi*'‘$vhd iff bringing thiimrit* ■ 

was not injured by the judgmetft, and therefoioter•:fe-'feaa;formerly <hnMeuy .that ,i wri^-of' errsr could not 
advantage by the revfirfitt thereof, i Rtf. 'bo*/ Wttl if it bom 

Dyer 90. ' ' ^ wr'Ac^',of rim 

So a writ of error dees hot lie againft any^ but him, wriSt ari^v '^^nnd^iiCRfe ftt,\ ,&c*":' .i'lUri. Abr. * 
who is party or privy to-the firft judgment, his fceii^ 7 ^ 5 * But it fefens howz-agakd, that h'Wiit of error 
executors, or admin ill rators. 1 Rol. Ahr. 747, Dyer that bears Ufte before th e judgment is goods and this is 
90. ' ij 4 die bfofl couifo for preventing and I^feHeding execn- 

And therefore, on a judgment for recovery of land/ buithe judgment muft be given bdfore rim return 
the writ muft be brought againft him who was pah# of it. March 140. i Vekti tffil dferi* 46 l. , 3 Keh. 
to the judgment, although he hath nothing^in the land, 30$. 1 Vent. 90. Latch 133. 



■E 


' ' 


But a writ of error, 
entred* is not gjood. March 140- 


n ufee be&t* any pt*A the original writ • and dcc^ftj&^P j 'sit 

>. •' V- ,7 . :; t fa *> qrigm&v Aid where pr6ciwidj%k . 

Jt It** ‘ tom IA 'lJ _I J V.. ' r J ® . ',' Vv^ur 1 ' 


ftiould obtain’, it would difkppoint ill proceedings there’- 
*t Vent . ace. 3 £r*. 308* 

By the 10 1W. 3. cap. ,14. Jtken»£ed, «J That 

no fine or common recovery, nor any lodgment in any 
real or perfqnal a£Uon Aiail be revetfed or avoidedfor 
any error or defeft therein* unlefi the writ of <rrrw» or 
fuit for the reverting fuch fine, recovery or judgment be 
commenced or brought, and prirfecuted With effed, with¬ 
in twenty years after fuch fine levied; or f"' 1 * ' ' 

fuffered* or judgment figned or entred 


ju^Hvwv, wist v# »r/»r jks, ami (no jWO^ni, 

ihall be Yeyerfed i $0 Where the diles of inferior cMirte. 
Wre wrong or Infufficicntly named* c*c, their judgment*’. 
:.may be reverfed. But where faults are final), they fome- 
umes pafs as toitiutn derid. t Ndf. Air. 714, 715, 71^ 


By; ^he practice of the court of Cotmon Pleas, a defen¬ 
dant cornifig in by capias utlagatum the fame term in which 
an exigent' is returnable, may avoid the Outlawry without 
in twenty years after fuch fine levied, or fuch recovery a writ of error, by (hewing that he ptirchafed a Jkperjedeas 
• ’ 1 -- " J - * — ^-—4 of record if* oiit of the fenie court, &nd delivered it to the fheriif be¬ 

fore the quinta exa&us , b’c. orby Hi swing any other mat¬ 
ter apparent on record* which makes the outlawry erro¬ 
neous, as thewaftt of an original, or the omiiTion of pro- 
cefs, or want of form in si writ of proclamation, &?r. or 
a return by f a perfon appearing.not to be iheritf; or a va¬ 
riance, bet ween the original and exigent, or other proccfs, 
or the want of fuch addition*as is required by the 1 H. 

r, jj. 't Itmsjb* P* C. 458—9. 1 RoJ. Mr, 742—3. 
And fee j Etix<: r. 23. fie, 13 14, 

If/ohe be attainted upon an erroneous indigent, he 
caniiot be relieved but by writ of error, for th-^ judgment 
being quodfifpendatur, &fc. which is the, judgment of law 
of error. On judgment *111 default in eje&mcnt, it due for thi offence, it mufi be prefumed to have been 
lies before a writ of inquiry of damaged, and judgment, gtyen, for that he was guilty of the offence ; but ifjudg- 
thereupon,; becaufe in this cafe th«r judgmW^^X ^etW of acquittal is given upon fuch indi&ment, the King 


Note, in this ftatute, are the ufual favings as to infants* 
feme coverts* pcrfdbs now compos,in prifon, or beyond 
fea. ' ■« 1 ‘ # , 

A writ of error may not be brought to reverfe a judg¬ 
ment by default, before a writ tof enquiry of damages ilTaea 
and is executed, that^he verd^of thejury atm interlocu¬ 
tory judgment may # be made a perfe& fi®*d judgment* 
upon which. alone. a writ, of rrrkmuft be brought. 1 
LiII. 522. The plaintiff in error may cSstftft rite attorney 
of the defendant in error; to, be fumroofted before a judgv, 
or may, move the court for a rhle to (hew cattle* why final 
judgment Ihould not be figned before rtthrn of the -writ 

On i»irlrrm*»nt in default. ill «ie 6 imcnt, it 


pcrfedl to recover the term; Lstithz}*. ; 

A writ of error cannot be brought after 
Street v. Hepkinfon, Rep . Tctnp* Hardyo.ftt 
The ilatute of limitation muff be pleaded 
error, as well as to an original a^km*. * 


IL In what 


cafes 4 W **fef£**^ U 


heed bring no writ; of errer ; but the offender may be 
bewly inciided, for the judgment being yW cat fine die, 
$jf<v may be given as well for the infu&ciency ol the m- 
di^ment, as for the party V innocence. 3 hfi. 2 ; 4. 

* Alfo any' judgment whatfoever, given by perfons who 
had no gooa commbfion to proceed again ii the peribn 

condemned, may* " . 

matter* without) 


falfified, by ihewing the ijpecial 
..... ., . ,'6. ? bf error, beeaufe it is void 1 as 

where a commi^on^ authorizes to proceed on an iadi&» 
ment taken bcfbrd A* B. C. and twelve others, and by 


Writ of rrrsr will not lie in the Exchequer chamber 

upon a judgment in & R. but U afriohs of riebt, detinue, r 

trefpafs on the cafe^ covenant and J which are colour thereof the commifliofters proceed on an mdi^ment 

the adions mentionedihJfehe ^ Awrit of taken before eight perfons oqly. 3 hft. *$t. HawL 

error lies nOt ill 4 the ; 


replevin in JT. A. nor ouki ^ . 

m L*t*rn. t ^ 

plcvin inG. J. thewiBOT be wtit of trrar‘ ;\M:*gfcM- f- 
R. 'i be^Mf. *7 klip. e. 8. ie only ta'-lejlav« on the 
ineriti of tjte eanw t W ifr ftood on the foft bidgm«tv . 

Error it rtmtia ftud nrin W/V rtfitt lies in the’«0«rt 
of B.R. for '&mA Seft in the judgnwnt of the feme 
coart * ns nonage, of the parries, want of an orirtitil, 
t 3 c. which ifofo o»t .proceed from the tmr of the judges ; 
and thisswfoi* attpwed without bail: Bnta writ of.due 
kind dothnQtlfefo^Ww in mattOKjof law,whefth;WOu}d 


P. C. 459. 

If one is attainted of felony* and after by relation of 
a general pardpo, the felony is pardoned, fie ihall be dif- 
charged, for he hath no remedy by writ of error, to re¬ 
verfe the attainder. 6 Co. 5* <r. 

Ko writofrrrer will lie of any judgment that is not 
given ina court of record ; nor of a judgment given in 
ah inferior court, a| the county-court, b'c. * Co. Lit . 
2f$r/£e Nor of a decree or fentence in Chancery pro¬ 
ceeding according to equity. 37 Hen. 6. Pro. Error 
05. / t Ref* Air* 744“ But of a judgment given in the 
,Jted court of Chancery, called the Petty-bag, which 

«a!.; -a. ...» . ^ « _ » 11 t .t_.. 


be reverfiag riMriscwn jodgments:, jCwf.>?.*J4.:^Asid procead» *ecording to the Common law, and holds plea 
trrm in U conofW U C. £ Mtt WM*jm«?«•»**»gf P»« n <* fo r * 

without this writ, wMcfc Bes not in 4 mlb^«toi|Nb *«*»> * *• 1 XcL ? 44 - Opr 

ber. M. too. to **i#m **&.: 4 ¥•*> 


Uieln theiite^Via 



Wherever a new jurifdidion is ercried by aiSt of .par* 
tiaxnent* aaff th^ court or jpdge, that excrcifes this jurif* 
didion, afts as a court or Judge bf record, accordihg to 
ivs wp.Mtpr thfi courfe of the Common law, a writ of error lies on 
ttojudgments; but where they adin a' fummary me- 
*' 1 k-' &od, or In a new codr^ di®mi#v§oin tkt Common law, 

thetc a writ ot srror * certiorari. 1 Salt. 

a6s* . ^ j' r- : '/• 


See i Si 
termmed 

Bench 

bebroo^tor"'-^-*'*^^' 

145. 

of a 
«r 

orii 


.OpMV.w 1 

.fc#! 1 


_ 


hiUis the 4 'M ' 


ttsess&gs^w&B.!'. 


mamiief brtw»g it. 
p.$*n£lkh tnua profeCuted : The cur- 
out the wriit of error , from a 
Ccbwatfon left with him; which 
« kh^de. : 4f the errors, who has a 
7 a cemficate of the allowance of 
fbn tihq defendant's attorney in cr- 
^ attorney in the action, is to pro- 
lit judgment; and warrants 
ln& 'b*il put in, where re- 
“ n |m|U!Oce>dipgs arc by fare fa- 
agaihi the plaintiff 1 in Ac a£tum* 
, whereon 



E R R 


ERR 


whertoo judgment w*. obtiinri ; aftd the writ ofww lien there. to >PP e3r ^- ln ^ i. fee. over, 

being received by the flieriiF to whom jUrefited, he is to mm ;• whereupon; a tratlfcnpt of the record»lent «vc » 

give notice to the plaintiff in trrtr to ftiew caufi whyexe- (not the record ttfelf oi the judgment, w 

cutibi) flioukl not be On the judgmen t, and make a return Ireland) arid when the errors arc argued, 1 J g 

to that purpofe j thein a rule is to be given with the clerk reverted, there muft go a, writ to the Cme J 

of the rules for the plaintiff in #ror to a%n his errors Inland to reVerfe it; ib that the judgment w not »«ually 


AH UUU1I CU1IIL IIUUi 0,1-' r 7 , 7--- — — j 9 . 

If the plaintiff in w affign errors, in the record, goea, reciting all tht pro^ 
then, the defendant muft plead In mtllo eft erratum , and of B", R, in Ireland* commanding them to iflfcc procefs of 
thereupon enter the cauie with the clerk of the execution. loatt. $ti* r 

papers, for the errors to be argued; and paper hooks The party bririgihgfne Vtarib of error is to caufe the 
for the counfel and judges, are to be made out, &V* roll where the imri^ent" as entered, to be marked wicii 
If fome part of the record be not returned* a tertiorari this word error iii the margin, that the other party may 
muft be prayed to bring it into court; and if matters have notice On the reeded tfiai the tvri| of trrtir is brought, 
of fa£l are all edged in error* as nonage, death of the and this marking of the VdJ}, bh ^xving notice thereof, 
plaintiff, &<?. s a proper plea muft be made thereto, and is as it wttt i juperfedt** %n jbfelf to hinder execution : 
iffue thereupon taken and tried as in any other iflue: Though a fuferftdeds is (o be madeout, stowed and left 
But if only matters of law are affigfted, the errors are with themerdf ofthe c^urity i Andfifie plaintiff's attorney 
argued by counfel on both fides, and the judgment is to riot obliged jb &&& writ of error i*- 

eithcr reverfed or affirmed: And whin judgmeritrii af- brought br i ;h^,f,b^^ay^MS^e tfftJe&cmticfti upon the 
firmed, the defendant in eiror may prOdsed,. againft tfys judgment, if ikv/uftrjbdeas wtikinlbrift, or he hath no 
defendant in the a&ion, by taking odt bn notice of the wfit of error* Ttik. z^ Gor, &.R. 

the ajftrmetur* orbringing a^ion of debt bn the judg- On £ wrie^ ,^of 'ii'rrdr pf'i judgment in the Common 
ment; or he may profecute th| bail by /cite facias upon Pleas, or ot%r inferior court, in eviry adv&r&ry fait, the 
their recognifance. z VoU Ugod, Ent. Eng, 373* 37$, record itftlf fti^f ^rAolhedi that it may remain as a 
But 'tis laid by fome, thiti an alignment of errors ip precedent and evidcttcc! of the law in ihe like cafes. 1 
fail and in law* is had on deiiaurrcr ; by other?, that the BA S $ 9 * 1 

alignment of error in law Way ftahd, and this fad be i|ilj§i;;citfe’df* W'riiHranfcript only 4s removed, 

conildercd as nothing. Sidqu, Where, there is ah trror >|c| Siifei arc only u m^rtifelenin acknowledgment or con- 
in fad, if the writ of error plight not to be coram •vohh. <^ftpe |lrtic9> Spa. therefore are ho memorials of 
refidBts* i.c* in the court whefcc the judgment was given. the 'itid iced 'bply;^\hftirihed or vacated; if the 
In this cafe, however, we mtifft except the want of war- 'fbrijifer, fchi it Was'^-fjf t)re latter, the 

rants of attorney* which are falls ; and ’tis every jufticespf if. A. toayifend fdif the fine'itfeUv and reverfe 
day’s pradice to aftign fuch,' withih^faw, and it* prth^;^ttiay,feha z Writ to the treaitfrer and cham- 
the ufual courfc is, if defendant in irrpr docs not pray 'otff 'VeJldW, ftOuW tfte record 

a certiorari* for the plaintiff to praV ( if,>, itfcjf be rimtiyed ^hd affirmed, it could not be in- 

— ^ * J - 1 .^ a^ri^pltftr in 2.& 1 Ro 


Rol. Abr, 


aent lhali he alhrmea in the Exchequer chamber, yet upon a writ or ; wtir not certify an the record, 
a writ of error may be brought thereupon returnable in 'thp'jjfa^ty tbtat i|ies.','''mC 'irfo may alledge dimi- 
parliament. Fraitif Solie. 252, 253. piitjbn'of the^bcm ; df^ ,, 'aM' , j^#^'^rif'to 0ie'juihees that 

If you would bring a writ of error in parliament to re- c^Sfied .the brf<fc,/ : tq' 4 Serafy Ihe whole refeoixL 

verfe a judgment in B. R* there'muft;be a petition tptlie! SP* v : 

King for his warrant* which petition has the allo^apce, ^'.But dimuAStfecannOt be ailedged a wHfof rr- 
of the Attorney General* and then the King writes pb tfie 'pr brdught npon a judgment in ahy Inferior court. 1 
top of ft Fiat Juftitta't whereupon a writ of error is Sid ^o. ,,Patfee infra. ^ 

made out by tho clerk of the errors* (who hath 4 /, fee, „ % ;ftatute, bfc that brings writ of itror* ’> to reverie a 
and the King's warrant cofta f 5 /.) And tibcii.; the ‘Lord ju|gl 4 ^n t ^ courts in 1 all iralbs laftc^a verditt. 

Chief Jullice of this court carries khe recor^;.3 tran- a&itm, of debt, upon of mo* 

feript thereof, up to tte ^dofe, of tofds in fdJfPariiament, or on a^ " 

■ and after they are examined ’ th,sr6, leaves ):he’ t^ahfcri'jk bra^tute hii^wrirof '* ^ 

with the Lords, but, bribgs,back |:he record: And’ 11^ damages if; 1 

ing done, the auorhcjr^ ftr &e;dffthdant in errors 


fame Lord to move thkt the 1 'plim^riFlin^ error* tazy iM^ 
his errors; but if fbjt the piain|i^ ; 'motion is‘to b|j;malic 
that upon his aligning ertt£s f i ih^dfeff’hdhh't' p^iy"anbear 
and make his defence, ahd.,':C'b i n4!feI"'“be" ■feip'd 'on^tli 
lidcs: then, after the judj^n^ 


verfed, the clerk of the r . 

of the record into B. R. with the ' 

thereof, to be entered upon the record *** '***'*" 

which court, if affirmed, awards execution, 

385. Pnulif. Attorn, Edit, 1, p, ikf.^ J ^ 

A Writ of error in parliament is made V ^ 
mediately ; or on a prorogation ni /rtfx, 
turn: and it doth not determine by ^ prorogaridn^f 
a parliament is difiblvcd ^befoife thb errtirs afre’if 
ciiienvife. And on motion, execution hntlf fi^ ^ 
ed in B, R, on a judgment'in fuch a cafe* :^evS 
being never out of the court. Bxtym, ' 

73 *- ... . 

To bring, ^wnt of error in the ICingV Bepch.;'.li^f^.'{i 4 


um;.;as 
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^fittr.rsjssife J^Bfe&ssrrrr'V 

original afbon was dead* but by Holt C. J. If this court Magnates Rrmi wJF i ™*a a ° ’ * between the 
cannot^gjve like indgtnent, u ih« below mould tort l»r£ it tbt lirr rtfcr, roChidfTSrf' 

7 h$ court will not let the plaintiff in error quaffi his j may reverie /uch fecond judgment. \™, fiarl 1 °q* 

ar^T^saatafflS'aris: ■"*•»* **>»■ ■ 

in error, and judgment is affirmed, cofts are allowed by So a writ of error lies into parliament upon a iudn 
Seat. | Jen, ,7. r. 10. tccafimt delattonu execution,,. And ment in S. R. either in a caufe brought there hv 
by 4 fif ; Am. c. 16. Upon quafhing writs of error, writ of error, or originally commenced there. YrJ 
for ilcfett or vamnce from the record, (sc, the defen- Mr. 745. AW * 

d: nt is to have colls ns if judgment were affirmed. When And the’ upon a judgment in the King’s Bench fince 
a writ of error is not m Mat,one execution,, as where it the 27 Eli*, cap. 8 . the party may deft either to brin^ 
is brought after the execution » executed, the plaintiff a writ of error in the Exchequer chamber, or in pari?* 
lhall not have damages and cofts. Cm. Jac. 636.. ment; yet if the caufe commenced in the King’s Bench 

When a writ of error is brought to reverie a judg- by original wit there lies no writ of error but into 
ment m an inferior court, though the record is not cer- parliament j alfo if he clefts to bring error in the E« 
tified as it ought, yet execution cannot be fuedj but chequer chamber, regularly he cannot after bring 
on certificate oi the ncgleft, (Ac. a writ of execution in- in parliament upon the firli judgment. 1 SauJ 
dicit may be iftued, i Lift* Mr, 526. Upon a writ of Cartb. 180. S. P. 

error, if the clerk below will certify the record wrong. And therefore it feems, that if a writ of error be brought 
aftton of the cafe lies agamft lum; and if he make no upon a judgment in the Exchequer chamber, where the 
return, the plaintiff may have the wnt execution: judicii judgment is affirmed, and after error is brought i ren the 
out of Chancery. Mod. Caf. HJ. . . judgment in the parliament; this wnt of error is 

If errqpeous judgment be for the defendant in an in- no fuperftdeas ; but if the writ of error be brought uoon 
fcrior court, and it is reverted in B.R. and the merits the judgment in the Exchequer chamber, it is a tht ir 
appear for the plaintiff, he Jfhall have judgment, but if ftdeas, See z Rol Mr . 492. 2 Lev. 232 J P 

the merits be againft the plaintiff, the defendant (hall have To reverie** judgment given in the court 0 fdzLmon 
new judgment, in like manner as in the Exchequer Pleas, the writ of error is made returnable in the Kino's 
chamber; for the judges are to reform, as well as to af- Bench, and error is not to be brought in paiium-nt- 
firm or rcverfe. Farejl. Rep, 2, 3. If a writ of error Though where a writ of error is brought in R Lon 
to reverie a judgment be difeontinued for want of profe- a judgment given in C. B. and the judgment is reverted 
cution ; execution cannot be had upon the judgment, or affirmed in B, R. the party grieved may have writ of 
until the difcontinuance is certified from the court where error returnable in parliament. 31 Eliz. c. i. i Lill 
difeontinued. 1 Lill, 518. If a writ ofmwis brought Abr. 519, 521. Erroneous judgment mtiie court of Ex 
to remove a record of a judgment given in C. B. and chequer, is to be examined by the Lord Chancellor fcf/ 
the plaintiff in error leaves the record there, without re- with fome of the juftices, and fuch other fage perfons * 
moving it before the return of the writ; or in cafe there they think lit; and if any error be found, they lhall c 
be a longer return-day than is convenient in the writ of reft the rolls, and fend them into the Exchequer, in 
error, as if it is purchafed the beginning of Michaelmas der to make execution, (Ac. St at. 31 Ed. $. cap. 12. 
term, and made returnable in Hilary term; the court If an erroneous judgment be given in London, or other 

place, which is a court of record, the parry grieved lhall 
have a writ of error, and this writ may be returned into 
the Common Pleas, or into the King's Bench, at the plea- 
fure of him who fueth the fame. F. N. B. 44, 

No writ of error lies in Banh or Banco Regis, upon a 


as 
1 cor- 
ON 


may award execution, although the writ of error be 
delivered. Jenk. Cent, 180. Dyer 245;. 


III. Irt nvhat court error is to be brought. 

Erroneous judgments given in the court of B, R, were _____ , „ a 

only reformed by the parliament till ftat. 27 Eliz. cap, 8. judgment given within the five ports; but by cuftom fuch 
By that ftatute, a writ or error lies out of the Chancery judgment is examinable by bill in nature of a writ of er- 
upon all judgments given in the King's Bench , when the ror coram domino cuftode feu gardiano quinquepertuum apud 
fuitis by bul, (except the King is a party to thefuit) curiam fuam de Sbepway. 4lnff. 224. r 

returnable in the Exchequer chamber, before the judges of If a judgment be given in the court of ftannaries of 
the Common Pleas, and Barons of the Exchequer, (Ac. the dutchy of Cornwall, no writ of error lies upon this 
who may examine the errors, and reverie or affirm the in Banco or Banco Regis , bccaufe it hath not been ufed - 
judgment; other than for errors, concerning the jurifdic- but of this there may be an appeal to the guardian of 
^jion of the court, pr want of form in writs, pleadings, the ftannaries, and from feim to the Prince; and when 
&c. and after the errors are examined, and judgment af- there is no Prince, to the King’s counfel. 1 RoL Abr . 
firmed or reverfed, the record is fent back to the King’s 745* 

Bench, to proceed and award execution ; but if the fait is A writ of error lies in the Common Pleas upon a judg- 
by original writ, or on qui tarn, (Ac. where the King is ment given before the judges of affife. 1 Rol. Abr. 
party, writ of error lies onlyn^ parliament. St at. Ibid. 745. But fee 1 Leon. 55. 3 Leon. 55, 159, tyL 

Not only on revcrling or affirming a judgment, the Ex- 250. Moor 78. x And, 12. Cro. Eliz . 26. Carter 
chequer chamber is to fend back the record into B. JR, 222. 

but alfo if the plaintiff in the writ of error is nonfuit, Upon a judgment given in the Huftings in London , a 
or if the fuitis difeontinued in the court of Exchequer writ of error lies at St, Martin's before certain juftices. 

, chamber, the record lhall be fent back: And the court of 1 Rol. Abr. 745. x Lev, 309. 2 Saund. 253. S. P. 
Exchequer lhall give cofts and damages to the plaintiff in and that upon a judgment of the faid juftices, a writ 
the original a&ion fa* his delay, (Ac. though if the plain- of error lies in parliament. See % Leon, 107. 
tiff* in error was plaintiff in the original action, there in Wafa, at the Great Seifions there, a writ of error 
no cofts can be given. 2 And, 122. 2 Nelf. Abr. 707. lies on per final a&ion* to the council of the Marches of 
Where a writ ox error determines in the Exchequer cham- Wales ; and if they give an erroneous judgment, it is 
ber, by abatement or difcontinuance, the judgment is final, for the ftatttte 34 H, 8. « 26. ordains Lhis writ to 
not again in B. R. till a remittitur is entered. 1 Salk, the council there; and fince that aft, no writ of error 
261. The Exchequer chamber doth not award a fci. has been granted of fuch erroneous judgment; Upon er- 

4 M rors 
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fors in real or mixed a&ions in Wales* writ of error lieth 
into the King's Botch. Jenk. Cent. 71. And fo in per- 
Jhnahit hons now by I W. & M. c, 27. 

In feme a writ of error lies in the fame court 
wherein the record is. 

If upon a judgment in B. R. there b terror in the pro- 
cefs, or through the default of the clerks, it fhail be re- 
verfed in the fame court by writ of error filed there before 
the fame juft ices. F. N. B. z j. Pcpb. 181. 1 Ro/. stir, 
746. 

bo if one isimlidol of trenfon or felony in B. R. or 
being indidled cifevvherr, the indi&mcnt is removed in 
Jl. R. and by procefs of that court he is crroncoufly out¬ 
lawed, and Jo returned ; a writ of error may be biought 
5 n B. A*, for the rcverfal thereof. 3 lufl, 214. 

Alfoif an erroneous judgment in point of law be given 
in B, R, upon an indidment in London* a writ oi error 
may be brought in the fame court; for though in civil 
tales error docs not lie in the fame court, unlefs for a 
anatter of fed; yet in criminal cafes it lies as well for an 
error in Jaw as fall. 1 Sid, roS. 

But if an erroneous judgment be given, and the error 
lies in the judgment itfelf, and not in the procefs, a writ 
of trror does not lie in B. R. of fuch judgment, l Rcl. 
Abr. 746. 

If a record is removed by writ of error out of the Com¬ 
mon Pleas into the King’s Bench, and the writ of error 
foritifuificirncy is qua (lied in ihe King’s Bench, the plain¬ 
tiff in error may have a writ eoram vohis refuicn , But 
fuch new writ is not a fuperfedcas in itfelf as the firft 
writ wns, and therefore he mull move the court for a 
fuperfrdeas , and put in bail thereon. Cartb. 368—9. 

So if fuch fecond writ be qualhcd for inftiliicienty, 
yet the court will grant a new or fecond writ of error co¬ 
ram vdhis rejtden '. As alfo a fuperjedem on putting in 
bail; for fuch fecond writ being void, is as if there had 
been none before. Cartb, 369, 370. 

IV. How errors are to be affigned . ^ ; 

In writ of error , when the record comes into court, if 
the plaintiff all that term doth not affign his errors ; or if 
be do it, and omit to fue a fare facias ad audiendum cr~ 
rores , againft the defendant in errors* returnable the lame 
term, or the next, all the matter is difeontinued ; and the 
next term a new writ of error is to be fued out upon the 
record dirc&cd to the fame juftices, br, F. N, B. 20. 
If he that brings writ of error, discontinues before the 
defendant in the writ of error pleads to it, he may have a 
new writ of error ; but if he difeontinue after the defen¬ 
dant hath pleaded In nullo eft erratum , he may not have a 
new writ. 1 Lill. 522. The parties, upon the removal 
of the record by the wri^ of error* have no day in court 
given to either of them ; fo that if the plaintiff in error 
delay to fue forth bis fei fac, ad mid tend. errores* the de¬ 
fendant hath no way to compel him, but by filing out a 
fare facias quart exeaiiionem non, c. And if thei capon 
the plaintiff in errn doth not plead that his errors arc af¬ 
figned, but fuffer judgment to pafs upon two nibils* no 
errors afterwards affigned /hall prevent execution. Car- 
thaw's Rep . 41. As before obferved, the Jet. fac, ad 
audiend. errorvs is only ufed in B. R. Jn the Exchequer 
chamber nntee is given. It if faid the ufual practice is, 
that the defendant in the writ of error , by con fen t doth 
voluntarily take notice of the alignment of errors , and 
this confcnt is teftified by his pleading In nullo eft errat . 
and then there is no occafion for a fare facias ad audiend. 
■error', Ibtd. 

Errors arc to be affigned in the term, or the writ of 
error will be quafhed. 1 Lill. Abr * 524. When the 
♦record is in court by writ of error , the plaintiff in errors 
«is to affign his errors ; arid may have a fire facias before 
the record is entered: And the manner of affigning er¬ 
rors* according to the ancient pra&icc, is to put a bill 
Into court, and fay in the bill, in hoc erratum eft* (Ac. 
ihewing in certain in what things. F. Pi. B. to. Th* 
alignment of error * in omnibus erratum is not good; for 
the judgment is founded upon the original writ, count, 
pleading, ifiue, procefs, trial, and fo is manifold. Jenk. 
'Cent. 84. Errors not affigned in the record, may be if* 
Sgned after a jlire facias ud audiend. errores j as the record 


is in court; but it is not fo of a warrant of attorney, 
which is an error in fafl, and not upon record. Ibtd. 140. 

5 l/one in execution brings error, he ought to aflign the 
errors in Ids proper perfon : And in cafes of outlawry for 
felony, errors fufficient muff be certainly alledged in wri¬ 
ting, before the writ of error is allowed. Jcnk. Cent. 165, * 
179. Where a recovery is had, and error brought, if 
the original writ doth not abate by death; but is abate- 
able only, as by entry into the land pending the writ, or 
coverture, acquifition of a dignity, a partial ar^iy re¬ 
turned, aid denied, 6 U. that thou Id have been pleaded, 
and were not; Thcfc lhall not be affigned for ertor; 
for they are waved, bccaufe no exception was taken to 
the writ. 9 Rtp. 47. 21 //. 6. 29. 

The affigning general errors is to fay that the decla¬ 
ration, (s\, is not fufficientin law; and that judgment 
was given for the plaintiff, where it ought to have been 
for the defendant: And the errors of a judgment are 
now to be affigned on the record, to appear with it to 
the court. It muA appear in the record, that judg¬ 
ment was given for a matter out of the jurifdi&ion of the 
court, for the plaintiff in error to affign that for error . 
And that lhall never be affigned for %rror which might 
have been pleaded to the a&ion. Roll. Rep* 50, 88. 

1 Lill. 523. 

The plaintiff in error cannot affign error in fa&, and 
error in law together, for thefe are diftinCfc things, and 
require different trials. Rol. Abr. 761, 1 Sid. 147. 

1 Leon. 105. But *uide ante. 

If the plaintiff in errors affigns errors in fatt, and er¬ 
rors in law r , which are not affignable together, and the 
ddeudant in error pleads in nullo eft erratum ; this is a 
confeffion of the error in fa&, and the judgment mull 
be reverfed, for he Ihould have demurred for the dupli¬ 
city. Style 69. 1 Lent. 76. Salk. 268* 6 Mod. 113, 

206. 

Alfo if an error in fa& be well affigned, in nullo eft 
erratum is a confeffion ofe it, for the defendant ought to 
have joined Blue upon it, fo as to have it tried by the 
country. 1 Sid. 93. Rajm. 59. 

But if an error in faft be ill affigned, in nullo eft er¬ 
ratum is no confeffion of it; as if it be affigned, that fuch 
a one at the time of the return of the venire was not Ihe- 
riff, and the record be removed into B. R. by certiorari* 
there in nullo eft erratum is no confeffion ol that error* be- 
caufe the record is not in court, that being no part of the 
record, for the plea is in nullo eft erratum in recordo. Cro. 
fac. 12, 29, 521. Rajm. 231. Cro. Car. 421. 1 Rol. 

Abr. 7 ?8. 

So if the plaintiff in error affigna an error in fa£, vise. 
that the defendant, who was an infant, did not appear 
by guardian, but by attorney, and concludes with hoc 
paratus eft vcriftcare* inilcad of concluding to the coun¬ 
try, as he ought u do, though the defendant in error 
pleads in nullo eft erratum ; yet it lhall not amount to a 
confeffion, but lhall be taken only for a demurrer. Teh. 
58. 

Alfo if an error in fa&, that is not affignable, be af¬ 
figned, and in nullo eft erratum be pleaded, it is no con¬ 
feffion ; as if it be affigned, that fuch a day there was no 
court of Common Fleas fitting, becaufe that is againlt 
the record, and in fuch cafe in nullo eft erratum is only a 
demurrer ; fo if a man fays he did not appear, and tins 
record fays he did, in nullo eft erratum is no confeffion, 
but a demurrer, becaufe it jjjf againft the record. Cro. 
Car, 12, 29, 52. Telv. 5ff.* Rajm. 231, l Vent* 252. 

3 Keb. 259. 1 Lev. 76. 

It has been held, that an err01* in fa& cannot be af¬ 
figned in the Exchequer chamber: Though by feme au¬ 
thorities, errors ia fad may be affigned as errors in law* 

2 Mod. 194. 2 Nelf. Abr. 708. 

By 30 Car. 2. c. 6 . * In a&ions real, perfenal, aqd 
mixed, the death of either party between verdid and 
judgment, lhall not be alledged for error* 

It Terms a general rule, that nothing can be affigned 
for error that centred ills the record 5 tor the records of 
the courts of juilice being things of the greateft credit, 
cannot be questioned but by matters of equal notoriety 
with thcmfelvt*; wfcmfo*e, though the matter affigned 

far 
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# for error fhould be proved by witneffbs of the beft credit, 
yet the judges would not admit of it. i Rol. Abr. 757. 

Hence it is, that in a writ of error to reverfe a fine, the 
plaintiff cannot affign, that the conufir died befort the 
teftt of the dedimus , becaufe that contradids the record of 
the conufance taken by the commiffioners, which evident¬ 
ly {hews that the conufor was then alive, becaufe they 
took his conufance after they were armed with the com- 
miflion, and the dedimus iffued. Dyer 89. 1 Roi. t Abr. 

757 * 

* 

V, ftfbat defence may be made by a defendant in error. 

The defendant in error may plead a relcafe of all er¬ 
rors, or a rcleafe of all fuits, and thefe pleas, if found 
for him, will for ever bar the plaintiff in error. t Rol. 
Abr. 7$ 8. 

So where by a writ of error the plaintiff lhall recover, 
•r be reftored to any pcrfonal thing, as debt, damage, or 
the like, a releafe of all actions perfonal is a good plea; 
and when land is to be recovered or reilored in a writ of 
error, a releafe of actions real is a good bar; but where 
by a writ of error the plaintiff {hall not be reilored to any 
perfonal or real thing*, a releafe of all a&ions real or per- 
fonal is no bar. Co. Lit. *88. b. 8 Co. 152. 1 Rol. 

Abr. 788. 2 Rol. Abr. 405. 

Alfo if a man lofes in a real aftion, and he releafes 
all his right to the land, this lhall bar him of his writ of 
error, for no perfon can bring a fmt of error to reverfe 
a judgment that is not intitled to the land, tftc. for the 
courts of law will not turn out the prefent tenant, unlefs 
the demandant can make out a clear title; pojfejfion al¬ 
ways carrying with it the prefuntpliou of a good title , till 
the right owner appears . 1 Rol. Abr. 747, 788. Dyer 

90. a . 3 Leo. 36. 

Hence it is, that if a man releafe* all hi* right of the 
land of which a fine was levied, he has thereby barred 
himfclf of his,writ of error; for his releafe having for 
ever excluded him from the land, he can have no writ of 
error , becaufe nobody is intitled who cannot have the 
land, of which the fine was erroneoully levied. Cro . 
Eltz. 469. I Rel. Abr. 789. 

If the tenant, pending a precipe againft him r aliens 
in fee, and after judgment is given againft him, and he 
brings a writ of error ; this feoffment is not any bar to 
the writ, becaufe he was privy tb the judgment after, i 
Rol. Abr. y 88. Bridg. 77. 1 Rol. Rep. 306. 

In a writ of error to reverfe a common recovery, it is 
no good plea, that the plaintiff pending the Writ of er¬ 
ror hath entered into part, for before the pofleflion was 
taken from him, he might have error to reverfe the judg¬ 
ment, though not to have reftitution. 1 Lev. 72. 

In a fare facias againft a tertenant, he may plead a 
rcleafe of error, though he be not privy to the judgment, 

9 Hen. 6. 48. Bro . g. S. C. 

Cut the tertenants cannot plead in abatement of the 
writ of error, but only in bar as a releafe, &V. in main¬ 
tenance of their title. 1 Lev. 72. 

After in mllo eft erratum pleaded, the party affirms the 
record to be perfect, and he is foredofed to fay there i* 
error in it: Though the court is not reftraiued from 
■Examining into it. 1 Salt. 270. The judges arc not 
bound to fearch for errors in the record, which were not 
affigned; but may if they will; and if they find^mr 
they ought to reverfe the judgment. Jenk. Cent . 159. 

VI* Of the judgment to be gfoen 'on a writ of error . 

A judgment cannot be reverfed in part, and ftand good 
as to other part j or be Reverfed as to one party, and re¬ 
main good againft the reft: Though if there be error in 
awarding execution, die execution only lhall be reverfed, 
and not the judgment. Hob. 90. The judgment is an 
intire thing , and therefore it cannot be reverfed in part, 

. apd affirmed in part; but if it is erroneous as to any 
part, the intir$ judgment muft be reverfed. Cartb. Rep 
235. If judgment is entered againft joint defendants, 
when one of them is dead, the judgment lhall be reverfed 
for error as to* all of them ; for in fiich cafe the plaintiff 
ought to make a fpecial entry of the death of the party 
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With Nihil ulteritis verfus cum fiat, and then take judgment 
only againft the others. Ibid. 149. 

The court of Exchequer chamber have not any autho¬ 
rity, but to reverie or affirm the judgment, &c. for they 
cannot jmake execution. Cro. Elios. 108. But where 
judgment is given for the defendant, and the plaintiff 
brings a writ of error ; if the judgment is reverfed, the 
court which reveries the judgment lhall give judgment for 
the plaintiff, as the other court ought to have done. 
Telv. 117, 1 if. In the Exchequer chamber, after ro 
verfal of a judgment, in B. R . the court gave judg¬ 
ment, quod quer. recuperet, &e. but becaufe they wanted 
power to award a writ of inquiry which was ncceifary, 
being on a demurrer, therefore it was font back into II. 
R. for the execution of that writ, and thereupon to.gne 
final judgment: But if the judgment is againft the 
plaintiff in B . R. upon a fpecial verdifl, and that judg¬ 
ment is reverfed in the Exchequer chamber, there being 
no writ of inquiiy requifite, the court of Exchequer cham¬ 
ber doth not only give judgment of rcverfal, but a com - 
pleat judgment for the plaintiff in the action. Cartb. 
181. If erroneous judgment b£ had by eonfent of parties, 
t may be reverfed in the Exchequer chamber; for con¬ 
tent of parties may not change the law ; but if the cog¬ 
ent is entered upon and made part of the record, h may 
be good. Hob. 5. Cro . Elm. 664. The reverfe! in rife 
Exchequer chamber, is res judicata: No writ of inor 
lies upon fuch judgment, except in parliament; and it is 
by fix judges at leaft, by the ftatute 27 Eliz. c. 8. anu 31 
Elm. c. 1. 

When judgment is given in B. R. for the plaintiff in 
errors , there lhall be only a judicium revocetur, lAc. cii- 
:cred with cofts: If for the defendant in errors , that the 
plaintiff nil capiat per breve fuum de errore. The Clfief 
Juilice of B. R . t$c. or the eJdcll judge ought to allow a 
writ of error which is in judgment of law a fuperfedeas 
until the errors are examined, and the judgment affirmed 
or reverfed. Cro . Jac . 534, As a plaintiff having erro¬ 
neous judgment may reverfe it; and new judgment may 
be given for him: So if a judgment is reverfed, the 
plaintiff may bring a new a&ion for the fame caufe. 1 
Lev. 310. Where a judgment is pleaded in bar of ano¬ 
ther a&ion, tec. and judgment given on that plea; 
writ of error may be had to reverfe the fccoml judgment. 
Cro . Elm. 503. Jenk. Cent . 259. And debt lies upon a 
judgment in B. R. after a writ of error brought; whit h 
is only a fuperfedeas to the execution, j Lev. 133. 

In a writ of error upon a judgment in irefpafs againft 
feveral, if the judginenL be erroneous, becaufe one of 
the defendants was within age, and appeared by attor¬ 
ney, the judgment lhall be reverfed in to to againft all. 

I Rol. Abr. 776. Cro. Jac . 289* S. C. and 303. S. R. 
adjudged. Alien 74, 75. S. C. and S. R. adjudged. 
Style 121, 125, 406. 3 . R. adjudged. 

By fiat. 5 Geo. 1. c* 13* it is enabled. That all writs 
of error , wherein there Dull be any variance from the ori¬ 
ginal record, or other defeat, may be amended by the 
court, and made agreeable to the record: And where 
any verditt hath been given, in any a&ion, fuit, &c. in 
any of his Majefty’s court* at IVeftminfter , or other court 
of record, the judgment thereon lhall not be flayed or 
.reverfed for any defeft or fab It in form or fubftance, in 
any bill, writ, ific. or for variance in any fuch writs 
from the declaration and other proceedings: but this is 
not to extend to any appeal of feloriy, or proccfe on in¬ 
dictment, informations, and appeals. See Judgment. 

Cff^tltfofUtflj An ancient word for a meeting of the 
neighbourhood to compromife differences among them- 
felves; which was cuftomary in former days; it is men¬ 
tioned in Leg. H. 1. c. 57. 

Cfftyancatura* (from the Fr. tjbrancher) Cutting oft' 
branches or boughs in forefts, iftc. Hoved. 784. 

4 £{caiWC, To feald: Efaldare par cos, was one of our 
ancient tenures in Jhjeanty ; as appears by the inquifition 
of the fe§eancies and knights fees in the 12th and 13th 
years of King John, within the counties of Eftx auf lh a 
ford . Lib. Rub, Scaccari MS. # 137. 

tffcamblO, (derived from the Span, tambier to chang:) 
Wh a lisente granted to make over a bill of exchange i<> 

another 
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febothcr beyond the Tea: for by the Seat. 5 R. 2% c. 2. No 
merchant ought to exchange or return money beyond fea, 
without the King’s licence. Reg. Orig. 194.. Sec Ex¬ 
change. 

eicape, (efenpium, from the Fr. tfehapper, i. e. effu- 
gere to fly from) Signifies a violent or privy evafion out of 
fame lawful re ft rain t ; as where a perfon is arrefted or ini- 
prifoned, and gets away before delivered by due courfe of 
Jaw. Staundf. P. C. cap. 26, 27. 

Efcapcs are cither in civil or in criminal cafes. As to 
efcapes in civil cafes it is to be confidered, 

I. Where the party Jball be /aid to be legally committed, 
fo that the /offering him to go at large will be adjudged 
.anti cape; and what degree of liberty, or going at 

large, jball be deemed an efcape, as alfo what perfons 
are anfwerable for an efcape. 

II. Of the difference between voluntary and negligent 
efcapes, as alfo between efcapes on niefne prucefs and 
execution. 

III. Of the nature of the aftion to be brought for an 
efcape, and tf the manner of laying it. 

IV. Of the party's defence Jued for the efcape, and 
therein of pleading frefli fuit. 

I. Of legal commitment, what Jball be deemed an efcape, 
and who anfwerable . 

It feems agreed as a general rule, that where-ever a 
iheriff or other officer hath a perfon in cuftody, by vir-l 
tue of an authority from a court which hath juril'diftion [ 
over the matter, that the fuffering fuch a perfon to go at 
large is an efcape, for he cannot judge of the validity of 
the procefs or other proceedings of fuch court, and therefore 
cannot take advantage of any errors in them ; hence the 
lav/ sfflows him, in an aft ion of falfe imprifonment, to 
plead fuch authority, which will excufe him, tho* it be 
erroneous; but if the court has no jurifdiftion of the 
matter, then all is void, and confequently the officer not 
punilhable for fuffering a perfon taken upon fuch void 
authority to efcape. Moor 274. Dyer 175. Poph . 203. 

1 Leon. 30. 8 Co. 141. b. 5 Co. 64. Cro , Jac. 280, 

2$9. 2 Bulfl. 64, 256. Therefore, if a ca.fa. iffae after 
a year and a day, without fuing out a feire facias , this 
error will not excufe the (heriffin an efcape. 2 Cro. 288. 
SalL 273* But though a fheriiF may not take advantage 
of ah erroneous procefs; yet he (hall Of a void procefs, on 
which it is no efcape to let a prifoner go. 

If at the petition of A* and the reft of the creditors of 
B. a commiffion upon the ftatuce againft bankrupts is if- 
fued out againft B. and thereupon the commiffioners fit 
and offer interrogatories to C. and he refufes to be exa¬ 
mined, and by them is # thercupon committed to prifon, 
and the gaoler fuffers him to efcape, as the commiffioners 
had fufficient authority to commit, and A. was prejudiced 
by the efcape, he may maintain an aftion againft the 
gaoler. 1 Rol. Rep . 47. Moor 834. pi. 1 1 23. S . C. 

The JheriiF cannot be charged with an efcape before he 
had the party in aftual cuftody by a legal authority; and 
therefore if an officer, having a warrant to arreft a man, 
fee him (hut up in a houfc, and challenge him as his pri¬ 
foner, but never aftually have him in his cuftody, and 
the party get free, the officer cannot be charged with an 
efcape. Bro. Efcape , 22. 

But if A. is arrefted, and in the aftual cuftody of the 
JhcrifF, and afterwards another writ is delivered to him at 
the fuit of J. S. upon the delivery of the writ, A. by 
conftruftion of law is immediately in the ihcriif’s cu¬ 
ftody, without an aftual arreft; and if he efcapes, the 
plaintiff may declare, that he was arrefted by virtue of 
the fecond writ, which is the operation it has by law, 
and not according to th tfaB. ' 5 Co. 89. 

If a perfon out upon bail renders himfelf in dilchargc 
of his bail, and a reddidit ft is cnircd in the judge’s 
book, and a committitur filed in the office, and the prifoner 
afterwards efcapes; yet if no notice was given to tho 
marlhal of fuch render, nor no entry made of the com¬ 
mitment in his book, the prifoner fhall not be deemed in 
cuftody fo as to charge the‘mar(hal with an efcape y but 
it feems this matter cannot be infifted - upon after trbtf. 

1 Salk. 272—3. 
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it bath been held* that entring a ctmaiHim upon tht, 
roll was not fufficient to charge the marihal with any ef¬ 
cape, without proving an aftual impiifonment; bat that 
proving the party to be aftually in prifon, though there 
be no entry made in the ltiarfhal’s book (without which 
he pretends he knows not how to take charge of them} is 
fufficient. 1 Sid. 220. 1 Keb. 775. 

And now for the greater fecurity of creditors, and the 
better to enable them to prove the aftual cuftody of the 
prifoner, by St at. 8 £3* 9 Will. 3. cap. 27. fe&. 9. it is 
enafted, “ That if any one, dchring to charge f any per¬ 
fon with any aftion or execution, (hall defire to be in¬ 
formed by the marflul or warden, or their refpeftive de¬ 
puties, or by any other keeper of any other prifon, whe¬ 
ther fuch perfon be a prifoner in his cuftody, or not, the 
faid marlhal or warden, or fuch other keeper, (hall give 
a true note in writing thereof, to the perfon fo requeu¬ 
ing the fame, or to his lawful attorney, upon demand, 
at his office for that purpofc, or in default thereof, (hall 
forfeit the fum of 50/. and if fuch marfhal or warden, 
or their refpeftive deputy, Ztfc. cxercifing the faid office, 
or other keeper, of any other prifon, /hall give a 
note in writing, that fuch perfon is an aftual pri/bner in 
his or their cuftody, every fuch node (lull be taken as a 
fufficient evidence, that fuch perfon was at that time a 
prifoner in aftual cuftody.” 

A committitur upon the roll is good evidence in ef¬ 
cape, without an eutry in the xnarihal’s book. Ld. Raym. 
705. 

As to the degree of liberty which may be deemed an 
efcape. 

Every perfon in prifon by procefs of law is to be kept 
in falva ts arfla cuftodia, in order to compel them the 
more fpeedily to pay their debts, and make iatisfaftion to 
their creditors. Plow. 36. 3 Co. 44. 2 Injf. 381. 1 

Rol. Abr. 806. 

Perfons in the King's Bench and Fleet prifons, are to be 
aftually detained within the faid prifons ; and if they 
efcape, aftion of debt lies againft the warden, &c. 1 

R. 2. c. 12. But now the marlhal or warden grant the 
liberty of the rules to fuch as they think proper, (not 
criminally charged) on proper fecurity. Keepers of 
thofe pri/bns fullering prifoners either upon contempt or 
mefne procefs, or in execution, to be out of the rules (ex¬ 
cept on rule of courts, ftfr.) is an efcape ; and perfons con¬ 
niving at an efcape Ihali forfeit 500/. &c. by 8 & 9 W. 3 . 
c. zj. And by this ftatute where any prifoner in execution 
efcapes , the creditor may have any other new execution 
againft him* By ±tat. 5 Ann. c. 9. If any perfon in cu¬ 
ftody, for not performing any decree in Chancer)', &c. 
efcape, the party for whom the money is decreed may have 
the fame remedy againft the /heri/f, as if the prifoner had 
been in cuftody on execution. A prifoner in execution 
Ihould not be ai lowed to go out of the gad $ for if he goes 
out, tho'he returns again, it is an efcape. 3 Rep. 43, 44. 

2 Inft. 260, 381. If a lheriif or gaoler fuller his prifoner 
in execution to go abroad, unJe/s it be by licence of the 
Lord Chief Juftice , and of the plaintiff*; this will be an 
efape in law, although he come to prifon again. Plowd. 
37. And yet in London, by fpecialcuftem there, in fott^ 
cafes the prifoner may go abroad with his keeper, and 
will be no efcape. Ibid. SccHob. 202. Where the juftice 
of the court, and plaintiff* in the fuit, agree that the prifo¬ 
ner /hall be at liberty, and he go out and return at his 
time; it is no efcape: but t|p3 may not be without the 
iheriff's confent. Dyer 27 £.• 

If a plaintiff by word licenfe the (heriff to deliver the 
prifoner, no aftion will lie for this &s an efcape/ 27 fi. 8. 

24. If the King, or any great man (hall require a /heriff; 
&c. to fet his prifoner at liberty or threaten him if he 
do not fo t if he do it accordingly, it will be fcn efcape iu 
him* Dyer zyB, 297. But where there is no good im- 
prifonment at the rime of the efcape ; as if a man 
impiifoned by a court that hath not power tc iinprifon 
him, there can be no efcapei 14 ff. 7. Dyer 
66 , 306. 2 Bulf 237. A plaintiff* having judgment, 

it was ruled that the defendant Ihould pay fo much money 
before foch a day, and if he failed, then the pontiff* to 
take him in execution 3 on failure of payment, he was 
1 ' . taken, 
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One negligent efcape will not amount to k forfeiture 
« the gaoler** office, as one voluntary one will; yet if a 
gaoler fuffer many negligent efcapes, it is faid, that he 
puts it m the power of the court to ouft him of his office 
by ks difcrction. 2 Hawk. P. C. 136. 

Whcre-ever a perfon is found guilty, upon an indi&- 
meht, or preferment, of a negligent efcape of a crimi¬ 
nal actually in his cuftody, he ought to be condemned in 
a certain fum to be paid to the King, which fee ms moft 
propeMy to be called a fine. 

It hath been holdcn, that a negligent efcape may be 
jsardoned by the King before it happens, but that a vo¬ 
luntary one cannot To be pardoned. 2 Hawk. P. C. 
136. 

And it feems by the Common law, the pepalty for 
fufiering the negligent efcape of a perfon attainted, 
was oi courfe 100/. and for fuffering fuch efcape of 
a perfon indicted, and not attainted, was 5/. but if 
the perfon efcaping were neither attainted nor indict¬ 
ed, it feems that it was left to the diferetion of the 
court to affefs fuch a reafonablc forfeiture as fhould feem 
proper; and if the party had twice efcaped, it feems, 
that the penalties above mentioned were of courfe to be 
doubled ; yet it feems, that the forfeiture was to be no 
r greater for fuffering a prifoner, committed on two feve- 
ral accu Cations, to cfcapc, than if he had been cpmmitted 
but on one. 2 Hawk. P. 6\ 436. 

As to the manner offences oi this kind are puniihable 
by ilatuic, it is recited by 5 Ed. 3. eh. 8. “ That per*- 
(oils indicted of felonies in times pail, had removed the 
indiftmems before the King, and there yielded them- 
ielves, and by the marihals of the King’s Bench had 
been incontinently let to bail, and after had done many 
evil deeds, fcjV.” And thereupon it is cnaCled, “ That 
if any fuch prifoner be found wandering out of prifon, 
by bail, or without bail, and that he be found at the 
King’s fuit, or at the fuit of the party, the manhal which 
(hall be found tlurcof guilty, ihali have half a year’s 
imprifonment, and be ranfomed at the King’s will; and 
the jutlices (hall thereof make inquiry when they fee 
time j and as to the marfhals, it ihali be done within the 
verge th.»t which rcaion will. And in cafe that the 
maiihnh fuller by their affent fuch prifoners to efcape, 
they (hall be at iavv, as before the time of the ftatutc 
they had been. And the King intendeth not by this fta- 
tute to lofe the efcape, where he ought to have the 
fame.” 

* Alfo It is ena&ed by 19 H. 7. c . to. “ That every 
fiieritl' have the cullody of the King’s common gaols, 
during the time of his office, except afi gaols whereof any 
perfon or perfons have the keeping of cllate of inheri¬ 
tance. And that for every negligent efcape from any 
sheriff, having the keeping of any gaol, or from any 
con liable of caftle, or other, being keeper of any gaols 
whtrtHbch prifonen; accuftomably have been, or (hall be 
kept, of peril .is ntdifted of high treafon being in their 
keeping, that no las fine be fet or made for every fuch 
efcape, than ioo marks, and more, by the difcrction ol 
the jullices that (hull affefij fuch fines: and for every 
-efca,c of perfons cfcaping, being in they- keeping for 
fufpc&ion of high treafon, no Ir/s fine to be fet ne made 
than 40/. and for every efcape of perfons indifled of 
murder, or petit treafon, 20/. of haft, arid more, by the 
diicretion of the jufticcs that (hall afiVfs fuch fines: and 
for every perfon efcapiifljf being in their keeping, in- 
ditled of feiohy, other than murder or treafon, 10/. and 
for ever) perfon fufae&cd of felony, other than murder 
or treafon, too (hillings, or more, by the diferetion of 
the jufticcs, after the manner and quantity of their de¬ 
merits; laving to every perfon fuch right and title to any 
fuch efcapes, and fines for the fame, as to be quit of fuch 
dbapes, or of any other efcapes, as they had, or ought 
io k^vc hiid at the time of making of the faid a£l.” 

Concerning the punifhment of perfons aiding and affix¬ 
ing; prifoners to attempt their efcape* 

It is euadled. That perfons who any ways affift a pri- 
foncr, committed for treafon, or felony, to attempt his 
«T^ape from any gaol, (linll be adjudg d guilty of felony 
.and be tranfperted; and if the priibner be committed (or 
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any other crime; or upon procefs for 100/. debfj fifr. the 
Offenders are liable to fine and imprifonment. 16 Geo. 2. 
<*•31. And where any perfon conveys any arms/ iuliru- 
ment or difguife, to a priibner in gaol for felony, &e. or 
for hi$ ufe, in order to an efcape, ’tis likewife felony and 
tranfportation. Aifo if one affift any prifoner to efcape 
from any con liable, or other officer or perfon in whofe cu¬ 
ftody he is, by virtue of a warrant of commitment for 
felony; it is declared to be the like offence. Hid. 

® fcapC-Cttarrant. If any perfon committed or charged 
in cuftody in th t King* s Bench or Fleet prifon, in execution, 
or on mefne procefs, go at large; on oath thereof 
before a judge of the court where the adlion was brought* 
an efcape warrant (hall be granted, directed to all ftieriffs, 
&V. throughout England, to retake the prifoner, and com¬ 
mit him to gaol where taken, there to remain till the 
debt is fatisfied; and a perfon may be taken on a Sunday 
upon an tfcape-warrant, Stat. 1 Ann . c. 6. And the 
judges of the refpe&ive courts may grant warrants, upon 
oath to be made before perlons commiffioned by them to 
take affidavits in the count!y, (fuch oath being firft filed) 
as they might do upon oath made before thcmfclvet. 

5 Ann. e. 9, A (heriff ought not to receive a perfon ta¬ 
ken on efcape-warrant, life, from any but an officer : not 
from the rabble, &c. which is illegal. Pafch. 3 Ann. 

3 Salk. 149. A perfon being arrefted and carried to 
Newgate by virtue of an eft ape-warrant, moved to bo 
difeharged, becaufe he faid he was abroad by a day-rule 
when taken j but it appearing by affidavit, that he was 
taken upon the efcape*warrant before the court of B. R 
fat that morning, they refufed to fet him at liberty. 2 
Id* Raym . 927* * 

<£frap(0 Mem, Is on efcape of beafts in*a foreft; 
and he by that charter is quietus de efcapio, is delivered 
from that punifhment which by the laws of the foreft lieth 
upon thofe whofe beafts arc found within the land where 
forbidden. Cromp, Jurifd. 106. 

(Efcapitim, Hath been ufed for what comes by chance 
or accident. Cowcl. 

Cfreppa, A feepp, or mcafure of corn. Mon. Ang* 
tom. 1. p. 283. Sec Sceppa. 

Cf Cheat, (rfekaeta , from the Fr. cfchcoir, t.e. accidere) 
Signifies any lands or tenements thatcnfually fall to a lord 
within his manor, by way of forfeiture, or by the death of 
his tenant, leaving no heir general or fpecial. Mag. Chart, 
cap. 31. Efcbeat is alfo uied fometimes for the places or 
circuit, in which the King, or other Lord, hath efeheats of 
his tenants. BraB. lib. 3. traB. 2. cap. 2. And it is 
likewife applied to a writ, which lies where the tenant 
having an eftatc in fee-fimple in any lands or tenements 
holden of a fuperior lord, dies without heir; in v.hich calc 
the lord brings this writ nguiull him that is in poffeffion 
of the lands after the death of his tenant, and ffiall there¬ 
by recover the fame in lieu of his Cervices, F. A. B* 
144. 

J11 our law efeheats were of two forts : 1. Regal, Thofe for - 
feitures which belong to our kings by the antient rights ami 
prerogative of the crown. 2. Feudal, which accrue to every 
Lord of the fee as well as the King, by reafon of his 
feign iory, Where a ptfrlon commits treafon, his eftate 
(hall efcbeat and be forfeited to the King ; and when a 
tenant in fee-fimple committeih felony, and is attainted, 
the King (hall have year; day, and wafte in his lands (or 
rather year and day in lieu of wafte) and afterwards it 
comes to the lord by efcbeat. , And the lord may com¬ 
pound with the King, and have the eftate prcfently. 3 hft. 
hi. It has been holden, that & laving againft the corrup¬ 
tion of blood in n (lattice concerning felony, doth by con- 
fequence fave the land to the heir, fo as not to fcheat ; 
kecaufe the tfheat to the lord for felony is only pro tuft:! a 
tenentsl, occafioncd by the corruption of blood: but it hath 
been adjudged, that a faving againft the corruption <f 
blood, in a itatute concerning treafon, doth not fave the 
land to thO hdir; for in treafon the land goes to the King 
by way of immediate forfeiture* 3 fnft * 47. 1 Salk. 8*. 

Inheritances of things not lying in tenure, as of tents 
commons, £*>V. Cannot efthcai to the lord, becaufe there i* 
no tenure: nor defeend, by reafon the blood is corrupted: 
though they are forfeited to the King-by an attainder of 
treafon, and the profits of them (hall be alfo forfeited to 
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the King on attainder of felony, during the life of the 
otfender; and after his death it is faid the inheritance 
/hail be extinguished. 2 Hawk* P. C. 449. 

A perfon is foiled of lands in fee holden of a lord, his 
fon is attainted of treafon, and the father dietb, the land 
/hall eft beat to the lord, and not to the King; who can¬ 
not have the land^bccaufc the fon who was attainted 
never had any thing to forfeit : but the King lha II have 
the efebeat of all the lands whereof the perfon attainted 
of high treafon was feifed, of whom foe ver they were 
holden. 1 Inf. 13. Hu (hand and wife, tenants in fpe- 
cial tail; the hu/band is attainted of treafon aud executed, 
leaving iflue; on the death of the wife the lands /hall 
efebeat , bccaufe the ilTuc in tail ought to make his con¬ 
veyance by father and mother, and from the father he 
cannot by reafon of the attainder. Dyer 322. If tenant 
in fee-limpJe is attainted of trealbn, and executed, upon 
his death the fee is veiled in the King, without olftce 
found ; yet he mull bring a Jlire facias againll the tertc- 
nants; lands /hall never cjchcat to a lord of whom they are 
holden, until office found. 3 Hep . 10. 

Efebeat fehlom happens to the lord for want of an heir 
to an cilate; but when it doth, before the lord enters, the 
homage jury of the lord's court ought to prefent it. 2 
Inf. 36. Land /lull efheat to the lord, where heirs are* 
born after attainder of felony. 3 Rep, 40. Though if 
the King pardons a felon before conviction, the lord /hall 
not have his lands by efebeat \ for the lord hath no title 
bcfoie attainder. Owtn 87. 2 Nelf. Mr, 744. If on 

appeal of death or other felony, procels is awarded againll 
the party, and hanging the procefs he conveyeth away the 
land t and after is outlawed, the conveyance is good to 
defeat the lord of his efchcat: but if where a perfon is 
indicted of felony, hanging the procefs againll him, he 
conveys away his land, and afterwards is outlawed, the 
conveyance ihall not prevent the lord of his efebeat . 1 
lnil. 13. Sec Corruption of Mood* 

<D?fcl)CatO?> (efibaeter) Was an officer appointed by the 
LordTreafurer, &c. in every county, to make inquells of 
titles by efebeat ; which inquells were to be taken by good 
and lawful men of the county, impanelled by the /heriffi. 

Htat. 14 Ed. 3. r. 8. 34 Ed, 3. c. 13. 8 H. 6. r. 16. 

Thefe efebeators found offices after the death of the King's 
tenants, who held by knight-fcrvice, or otherwife of the 
King; and certified their inqufidons into the Exchequer, 
and Fitxherbert called them officers of record. F, N, 2 ?. too. 
No efeheator could continue in his office above one year : 
and whereas before the llatute of Wefim . 1. cap. 24. Ef 
cheaters , JherifFs, 6Y. would feize into the King's hands the 
freehold of the fubje&s, and thereby difleife them; by this 
ad it is provided that no feizure can be made of lands or 
tenements into the King's hands, before office found. 2 
Jnjl, 206. And no lands ran be granted before the King's 
title is found by inqui/ition. 18 //. 6. r. 6. The ojfite 
of efeheator is an ancient office, and was formerly of great 
nfe to the crown ; but having its chief dependancc on the 
court af wards, which is taken away' by ad of parliament, 
it is now in a manner OUJ of date. 4 Jnfl . 225. There 
was antiently an officer called efeheator of the Jews. 
Clauf. 4 Ed. 1. m. 7. • 

Cfcijcccum, A jury or inquifition. Matt. Pari/ \ Anno 
1240. 

Cfchipavc, To build or equip.—— —Name* bene ef* 
chipatas bonis kz prohis marintllis. Du Cange. See EJkip- 

pa went urn , 

CfcrotD, Is a deed delivered to a third perfon, to be the 
deed of the party making it, upon a future condition, when 
fucli a thing is performed; and then it is to be delivered to 
the party to whom made. It is to he delivered to a lirangcr, 
mentioning the condition ; and has relation to the firli 
delivery. 2 Roll. Air . 25, 26. x Inft. 31. A delivery 
as an efirow fignifies, in fact, as a fcrowl or writing, 
which is not to take effed as a deed, till the condition be 
performed. Co. Lit. 36. Black. Cm. zV. 307, 
<£ftuagc, (feutagium , from the Ft. efeu, a fhield) 

Is a kind of kniglu-fervice,* called Jfcrvict of the Jkield , 
whereby the tenant was bound to follow his lord into the 
wars at his own charge. Alfo it has been fometimes taken 
for that duty or payment, which they who held lands under 
this tenure, were bound to make to the lord, when' they 
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neither went to the wars, nor provided any other in their 
places; being in lieu of all fervices. And fometimes tf- 
4 uage fignified a reasonable aid, demanded and levied by 
the lord of his tenants who held in knight-fervice, &c. 
Stat. 12 Car . ?.. c. 24. F. N. B . 8. See Chivalry , and . 

Black. Com. 2 V. 74. 4 V * 4 * 5 - , - 

Cfcutnrc, To fcour or cleanfe.— Purgare <vel eicurarc 
tot am aqnam fjfatorum , (* Chartal ho* Epifcop. B. W. 

dat. 29 061 , 4 Ed. 4. 

(fcfgtifc, (/y.) A church, in the old books a late head. 
L. Fr. DUl. 

eflngcv, The Kings of Kent, fo called from the firil King 
Qchta, who was furnamed Eji: he was grandfather of 
King Ethelhert. 

OSsfeetiOjCG, (from the Ft. efeher) Robbers ordeflroyers 

of other men’s lands and fortunes. . Juratores dicunt 

ettam quod latroncs, 6? clke&ores de terra de, &c. Intra- 
verust , 4?Y. Plac, Pari. 20 Ed. 1, 

CcUfppcr, (Fr.) To /hip, and efipped is ufed for 
/hipped. Cromp. Jur. Cur. 

&0Mppamciiruill, Slippage, tackle, or /hip furniture: 
the fea port towns were to provide certain /hips, Jumpti - 
bus propriis yjf duplies e/kippamento. Sir Rob. Cott , 
Qfcte/pptfon, Shipping, or pa/fage by fca. Humphrey 
Earl of Bucks , in a deed dated 13 Feb. 22 H. 6 . covenants 
with Sir Philip Cbetwind, his lieutenant of the ca/lle of 
Calais, to give him allowance for his foldiers, fippefon and 
rc-jkippcjon, viz. paflage and re-paflage by lhip. 

lltCCP, ( erfimia , dignitas primogeniti) Is a private 
prerogative allowed totheeldell coparcener, where an eilate 
is defeended to daughters for want of heir male, to choo/e 
ririlafter the inheritance is divided. Fleta, lib. 3. c. la. 
Jus <rjKcci<c is jf's primogeniture ; in which fen/e it may 
be extended to the eldcit fon, and his i/fuc, holding firJl: 

In the llatute of Marlbridge, cap. 9. it is called, initia pars 
hdreditatis, Co. Lift. 166. 

<&fpctOtt0> Spurs, efperons de or , guilt lpurs. 7 Coe 
Rep. 13. 

€S£ftrbnnu6, (Fr. efpervier) A fparrow hawk. Chart. 
Forcfl. cup. 4. — Reddit faint. Willielmo T. ad manerium 
fuum de, ts\. pro omnibus fervi/iis unum efpervarium ad 
feJlnm, &c. Anno 35 H. 6. 

CElpiceS, (cxpletia, from expire) Arc the produ&s 
which ground or land yield ; as the hay of the meadows, 
the herbage of the pallurc, corn of the arable; rent and 
fervices, t$c. And of an advowfon, the taking of tithes 
in grofs by the parfon ; of wood, the felling of wood ; of 
an orchard, the fruits growing there; of a mill, the taking 
of toll, £sY. Thefe and fuchlikc iflues arp termed efplees. 
And it is obferved, that in a writ ft^right of land, advow¬ 
fon, &/r. the demandant ought to alledge in his count, that 
he or hts anceftors took the efplees of the thing in demand ; 
otherwife the pleading will not be good. I Terms de Ley . 
Sometimes thi* word hath been applied to the farm, or 
lands, i 5 i. themfclves.—— Dtminus E. habebit omnia ex- 
pletias prof am de corona emergentia • Plac. Pari. 30 
Ed. I. 

fl&fpoufaU, (Jpotff diff) Are a contradl or mutual pro- 
mife between a man and a woman to marry each other; 
and where marriages may be confummated, tfpoufals go 
before them* Marriage or matrimony is faid to be an ef 
poufalde prafenti , and a conjunction of man and woman in 
a confladt iocicty, H'ootFs Inf. 57. See Matrimony. 

Cfqu/re, (from the Fr. Efcu y and the Lat, Scutum, in 
Greek <t*vto*) which fignif&f an hide of which Shields 
were anciently made and afterwards covered: For here in 
the time of the Saxons, the /hields bad a covering of lea¬ 
ther ; fo that an efquire was originally he who attending a 
knight in the time of war, did carry his field, whence he 
was called Efcuter in French » and Scut if er or Armiger , (#. e. 
armour-bearer) in Latin. Hotoman faith, that thofe which 
the French call Efquires, where a military kind of va/Ihls, 
having jus feuti , viz. Liberty to bear a /hield, and'in 
it the enfigns of their family, in token'of their gentility 
or dignity; But this addition hath not of long time had 
any relation to the office or employment of the perfon to 
whom it hath been attributed, as to carrying of arms, 
fcfr. but been merely a title df dignity, apd next in degree 
to a knight. Thofe to whom this title is now of right due, 
are all the younger fons of noblemen, and the eldcll fons 
2 * of 
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of fuch vonngerfoMs the eldeft f ons of kmghts, and their 

kS. honVnU ° Bcm ° f ^e King’s courts and of the 
King s houfliold; councilors at law; j u fti ces 0 f peace, 

who if "a n e *“*?’ are Vi "'” 1 in reputation ; and he 

-* ho » a jufticc of peace, has this title o„lv during the 

m ^T u"’ ? ad n:i l0H ? cr > lf ' «* ^ not 
otherwife qualified to bear it. A /ht-riff of a countv be- 

tng a fuperior officer, retains the title of i>„y, during 
h)9 life ; in refped of the great truifc he has in the com¬ 
monwealth. The chief of fame ancient families are 
i/qmres by prefeription ; and in late a£b of parliament 
for poll money, many wealthy per fons (commonly reputed 
to be fiich) were ranked among the e/quircs of this king¬ 
dom. Blount. * b 

dqutrcs Of tf)C ftf ttg, Are fuch who have the title by 
creation: 'Ihefe, when they are created, have put about 
their necks a collar of S S, and a pair of fiver Jpnrs is 
bellowed on them: And they were wont to bear before 
the Prince in war, a Jhicld or lance. There are four 
f fquira of the Kings body, to attend on his Majolly’s 
perfon. Cam if. m. 

Cfisimf tyuietUttl OC Colom'o, A writ to be quit of 
toll ; and lies for citizens and burgeffes of any city or 
tajvn that by charter or prefeription ought to be exempted 
iffom toll, where the fame is cx adieu of them. Reg. Qrig. 

* 4 Bfiifo?s, or <£lifo;s, Are pcrfofls appointed by a court 
L of laiv, to whont a writ of venire facias is diredted to 
impanel a jury, on challenge to the jhrrijf and coroners ; 
who return the writ in their own names, with a panel of 
the jurors names. 15 Ed, 4. 24. pi. 4. Black . Com. 

3 ^ 355 - 

Cfiosti, [Ejfimum, Fr. EJfoine) Signifies an excufe for 
him that is fummoned to appear and anfwer to an adtion, 
or to perform fuit to a court baron, i$c. by reafon of 
ficknefs and infirmity, or other juft caufc of absence. It 
is a kind of imparlance, or craving of a longer time, that 
lies in real, perfonal and mixed adlions: And the plain¬ 
tiff as well as the defendant fliall be ejfiincd , to fave his 
default. 1 Inf, 131. The caufes that lerve to effoin, 
and the ejjoins are divers under thefe heads. 1. Effoin de 
ultra mare, whereby the defendant fliall have forty days. 
2. De terra fanSa, where the defendant fliall have a year 
and a day. 3. De male veniendi, which is likewife called 
the common effoin . 4. De male le&i, wherein the defend¬ 

ant may by writ be viewed by four knights. 5. Dr fir- 
•vitio Regis. Brail . lib. 5. Britten , cap . 122. Fleta, 
Jib. 6. And befides the common effoin, de malo veniend. 
i. e. by fattinjf*fiekjin owning to the court, and other 
ejjoins abovementioned p*rfere were fevcral other excufcs, 
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to fave a default in real actions ; as conftraint of enemies 
the falling among thieves, floods of water, and breaking 
down of bridges, esfe. 2 Co. Injl. 125. After iflue joined 
in dower, quarc impedit, l$c. One effoin only fliall be al¬ 
lowed. Seat. 52 II. 3, <*.13. And in writs of aflife, 
attaints, tsfe. after the tenant hath appeared, lie lhall 
not be rjfoimd ; but the inqueft fliall be taken by default. 
3 Ed. 1. c . 42. Effoin ultra mare will not be allowed, if 
the tenant be within the four Teas; but it fliall be turned 
^to atSOTult, c. 44. There is no effoin permitted for an 
appellant. 13 Ed. 1. c . 28. Nor doth eftoin lie where 
any judgment is given ; or the party is diitrained by his 
lands; the Ihcriff is commanded to make him appear 
after the party is fecn in co^r, Ifc. 12 Ed. 2. ft. 2 
And effoin de firvitio Regis lies fl<ft when the party is a wo 
man ; in a writ of dower; where the party hath an at¬ 
torney in his fuit, £s>. Ibid. The effoin day in court is 
regularly the firft day of the term ; but the fourth day 
after is allowed of favour. 1 Lilt. 540. 

# An ejjoin is entered thus: A. B. offers himfilf on the 
fourth day againft C. D. in a plea or action of. Sc c. and 
he did not appear , and was fummoned, &c. Therefore let 
him be attached, that be be here on the day, Sc c. And be 
it knovm, that the fetid A, hath the fame day to appear by 
his cffoiX See. Raft, jao 

Cffofgn JDar of the £crm. The firft return in every 
term, is, properly fppaking, the firft day in that term 
And thereon the court fits,to take tffoigns, or excules for 
fuch as do sf$ear according to the fummois of the 


writ: wherefore this is ufually called the e/feign day of the 
term. But the perfon fummoned hath three days grace, 
beyond the return of the writ in which to make his ap¬ 
pearance, and if he appears on the fourth day indttfive, 
the quarto diepoft, it is fnfiicient. Black. Com . 3 K 278, 
<£(Toin M sfljjtalo Utilise, Is when the defendant is in 
court the firft day; but gone without pleading, and be¬ 
ing afterwards furprifed by ficknefs, tSc. cannot attend, 
but fends two eftiigners , who openly proteft in court that 
he is detained by ficknefs in fuch a village, that he cannot 
come, pro lucrari pro perdere ; and this will be admit¬ 
ted, for it lies on the plaintiff to prove whether the effoign 
is true or not. 

<£ffofU0 ant) footers, Words ufed in the ftatute 38 
II. 8. c. 21. Sc t Prefer. 

Cftali 1 (lament Of JDotoer, Is the affurnnee orfettlement 
of dower, made to the wife by the hulband, on marriage : 
Ami alignment of dower, fignifies thefetting it out by the 
heir afterwards, according to the eftablifhment. Brit . cap. 
102, 103. 

Cftacljf, (From the Fr. Eaftacher, to fallen) Is ufed for 
a bridge, or ftank of ftone and timber. Cowel. 

tCCfonnatfc, or ftandard, An enfign for horfemen in 
war. See Standard. 

Eftate, (Fr. Eftat. Lat. Jus) Signifies that title or in- 
terefl which a man hath in lands or tenements, &c. And 
eftatcs are acquired divers ways, viz. by difetnt from a fa¬ 
ther to the fon, Conveyance, or grant from one man 
to another; by gifl or purckafe\ deed or will: And a fee- 
fimple is the lnrgeft eft ate that can be in law. 1 bill. 541. 
Eftat cs are real, of lands, tffc. or perfonal, of goods *or 
chattels; otherwife diftinguilhed into freeholds, that de- 
feend to the heir, and chattels which go to the executors: 
Some eftates are made by the words of deeds, and others 
made by law, as an eftate in frank marriage given to a 
coufin, makes a gift in tail. Alfo there is an eftate that 
is implied, where tenant in tail bargains and fells his land 
to a man and his heirs ; by this he hath an eftate defeendb 
bit, and determinable upon the death of the tenant in tail. 
Co. Lit. 10 Rep. 97. If I give lands in Dale to a certain 
perfon for life, and after to his heirs or right heirs, he hath 
the fcefmpk\ and if it be to heirs males, he will have 
an eft ate-tail. 1 Rep. 66. A man grants to one and his 
heirs and afligns for his life, and a year over ; this is an 
eftate for life only. 39 E . 3. 25. Lift. 46. If a 
ieafe be made, and notexpreffed for what number of years, 
it is an eftate at will. 2 Ship. Abr. 81, 

The word eftate generally in deeds, grants, and con¬ 
veyances, comprehends the whole in which the party 
hath an intereft or property, and will pafs the fame. 3 
Mod. 46. A perfon in poffeflion of an eftate mortgaged 
in fee, by will gave it to his two daughters, and their 
heirs; one of them married, and then died : And it being 
a queilion, whether her lhare ftiould be held real or per- 
final eftate , and go to the heir, or her hulband admini- 
llrator? It was adjudged for the heir; for here the mort¬ 
gaged lands fliall defeend as other lands of inheritance, 
ana be fubjedl to the fame rules. Preced. Cane. 266. In 
fuch cafe, if the mortgage in*fee be paid off, the money 
(hall be confidered as land, and belong to heirs, as the 
eftate in the land would have done. Ibid. Perfonal eftate 
was devifed by a man to his wife for life, and what Ihe 
left at her death to be divided between his kindred: He 
died, and the widow married again; this devife over 
was held good in equity, on a bill brought to have an in¬ 
ventory taken of the eftate, and fecurity given not to im- 
bezil it. But if the fame wtre of fmall value, that the 
widow could not live thereupon, without fpending the 
flock, it would be otherwife. Ibid. 71, 72. One by will, 
gives to his wife, all his goods and furniture at fuch a 
place; the goods that are there, at the time of his death 
flmll pafs, tW they were not there on making of the will; 
for the perfonal eftate is fluftuating until the teilator’s 
death. 2 1 'ern. 688. Some hold, that where goods of a 
houfe or chamber are de^sd, there ought to be a parti¬ 
cular inventory of thetiA^Amake thofc pafs that were there 
when the will was fnade. See titles Pct-Eftate and Tail. 

(From the Fr. Eftouper, i. e. Oppilare, ci- 
ftipare) Is an impediment or bar of an a&ion arifing from 
a man’s own fa&: Or where he is forbidden by law, to 
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fpcak againft his own deed ; for by his aft of acceptance, 
he may be ejhppcd to alieuge or fpcak the tiuth. F. A. 
B . 14a. Co . Ltt. 352. It a perfon is bound in an obli¬ 
gation by the name of A. B. and is afterwards turd by that 
name on the obligation ; now he (hall not be received to 
fay in abatement, that he is mifnamed* but Ihall anfwcr 
according to the obligation, though it be wrong;, and lor- 
afmuch as he is the lame perfon that was bound, he is 
fjhpptd and forbidden in law to fay contrary to his own 
deed; other wife he might take advantage of his own 
wrong, which the law will not fuffer. Term de Ley. If 
h man enters into a bond, wirh condition to give to another 
all the goods which are drvifed to him by the father;, in 
this cafe the obligor is eilopped to plead that the father 
made no will, but he may plead that he had not any 
goods devifed to him by his father. 1 Nelf Abr. 751. 

In a deed, all the parties are eilopped to fay any thing 
again ft what is contained in it: It chops a lelTec to fay 
that the led or had nothing in the land, &c. And parries 
and privies arc bound by efioppel. Lit . 58. I Infi. 

352. 4 Rep . 53. None but privies and parties Hull re¬ 

gularly have advantage by ejioppels: But if a man makes 
a lcafc of part of a term whereby he is eilopped - r and 
after aflign away the term, the a (Tig nee will be eilopped 
alfo. 30 H. 6. 2. 4 Rep. 56. In ejioppels, both parties 

mull be eilopped j and therefore where an infant or 
feme covat makes a leafe, they are not eilopped 
to fay that it is not their deed, becaufe they arc not 
bound by it ; and as t j them it is void. Cro. Eiiz . 3 5 . 
And tho’ ejioppels conclude parties to deeds to L> 
ths. truth; yet jurors are not concluded, who arc hvorn 
ad merit at cm de & Juper pramiffis dicendam ; For they may i 
Jind any thing that is out of the record; and are not eitop- j 
■ped to find truth in a fpcciai verdift. 4 Rep. 53. Lut. 570. | 

An efioppel Ihall bind only the heir, who claims the j 
right of hun to whom the efioppel was. 8 Rep. 53. Ac¬ 
ceptance of rent from a difleifor by the dillcifec, may be 
an efioppel: And a widow accepting left than her thirds j 
for dower, is an efioppel, Lie. 2 Danv.Abr. 130, 671. , 

Our books mention three kinds of efioppel, mix. By 
matter oi retold, by matter in meriting, and by matter in 
ta:s. Co. Lit. 352.' If a feoffment be made to two, and 
their heirs, and the feoffor afterwards levies a fme to 
them, and the heirs of one of them ; this will be an 
eppojlcl to the other to demaud fcc-fimplc according to the 
deed ; fir the fine jhall enure as a rclecje. 6 Rep. 7, 
44. Tenant in tail lufiers a recovery, that his idue may 
avoid ; he hiinfelf fhall be chopped and concluded by it, 
and mav not demand the land agatnll his own recovery. 

3 Rep. 3 . The taking of a lev ft* by indenture of a man’s 
own land, whereof he is feifed in fee, is au efloppel to 
claim the fee during the term. Moor,ca. 323. And. izt. 
A kale is made to one man for eighty years, and then-to 
another by deed indented for the fame term, thL fecond 
kale mav be good by way of efioppel: And if the firli. 
determine by blender, forfeiture, tz c. the feednd lcflec 
ihall have tie land. But if the fecond leafe be by deed 
poll, it will be void. Co. Rep J53. If a Idler at the 
time cf ir.aking the lea it? hath nothing in the land,- but 
After he get? it by puidiale or difeent, it is a good leak 
bv >jhppei. Fur Fisivd. 344. l Lift. 47. Are-* 

ci;.d in a deed ihall not chop n perfon, unlefs it be of a- 
particular lac*. or where it is material, when it may be 
«m rCrt'jil. Cr>\ (\ ‘' . 362, 

Th" lord lv deeu indented, reciting that his tenant 
holds of him by lech f. rvjce?, whereas he doth not, con¬ 
firms to the tenant, i.\ inj- h:s lervices ; tis no efioppel to 
the tenant. 3; fl. o. gj. Fifiid. 130. If one make 
a deed by darns, of imprilonmnst, and when he is at 
large makes a d* tea/ante to u ; le ft eilopped to fay it 
was per dttre/s. Lro. s) 7 mf. 1 ;. Where the condition of a 
bomt is in the parthednruy. as to enfeoff/ $. of the manor 
of D. or ro pay inch a fum of money as he Hands bound 
ju pay to IF. 8 . or to Hand to the lenience of J. S . in a 
matter of tithe: in qaeftion between them ; here the parry 
b eilopped to deny any <>t thetb things, which in the con¬ 
dition he did grant : IJut if a condition be in the genera¬ 
lity, to enfeoft <me of all his lands in D. or to be nonf'uit 
in all aftions, fci r. it is no efioppel. Dyer 19ft. 18 Ed. 

4. 54. * 


If a man in pleading corlfefs the thing he u charged 
with, he cannot afterwards deny it: Though a plaintiff 
Ihall not be chopped to alledge any thing againft that 
which before he hath faid in his writ^ or declaration ; 
and one may not be chopped by the record upon which he*-, 
was nonfuited. 21 H.j. 24. 2 £««. 3. 17. An'eftop- 

pel ought to be certain and affirmative, and a matter al- 
ledged that is not traverfablc, Ihall not chop; one may 
not be chopped by acceptance, before his title accrued ; 
an efioppeluiixtl be infilled and relied on ; and where there 
is efioppel againlt efioppel, it puts the matter at large. 1 
Infi. 352. Hob. 207. Efioppels are to be pleaded relying 
on the efioppel ; without demanding judgment fi aGia, 
die. 4 R t p. 33. See Black. Com. 2 V. 295, 308. 

CEBobetS, (Fr. Eficver , from the verb Ejhffer) Signifies 
to fupply with ncceharies; and is generally uled in the 
law for allowances of wood made to tenants, comprchend- 
ing keuji-bote, hedge-bote, and plough-bote, for repairs, iSc. 
And in fome manors, the tenants pay a certain final! an 
nual rent, for efiovr.rs out of the lord’s woods. Wejhn, 

2. c, 25. zo Car. 2. c. 3. This word hath been taken 
for fuhenance ; as Bratton ufes ir, for that fu He nance or 
allowance, which a man committed for felony is to have 
out of his lands or goods for himfelf and hfs fanr'v 
during his imprisonment. Bratt . lib. 3. tratt. 2. cap. 
18. And the Stat. 6 Ed. 1. cap. 3. applies it to an al¬ 
lowance in meat, cloihcs, i$c. In which fenfe it has been 
uftd for a wife’s*alimony. Sec Common of' Efiovers. 

CBobmig biibCiXUfe, Writ dc. A writ at Common 
law, f(»r a woman divorced from her hufband, a menja & 
there , to recover her alimony, fometimes called her ifiovers . 

1 Le v. 6 . Black. Com. 1 F. 441. 

(fEftrap, ( Extrahura , from the old Fr. Eflraycur) Is any 
bead that is not wild, found within a lordihip, and not 
owned by any man ; pecus quad elapfum a eufiodc campeu 
pererrat , ignoto-domino: In which cafe if it be tried and 
proclaimed according to' law in the two next market- 
towns on two market-days, and is nt>t claimed by the 
owner within a year and a day, it belongs to the lord cf 
the liberty. Brit. cap. \j. And fwans m;iy be efirny, vr\ 
well as beaftv, and arc to be proclaimed, £sV. 1 RoL 
Abr. 878. If the bead Hray to another lordfhip within 
the year, after it hath been an efiray, the firil lord cannot 
retake it, for until the year and day be pall, and pro ¬ 
clamation made os aforefaid, he hath no property ; and 
therefore the poflelfion of the fecond lord is good againlt 
him. JFood’s Infi. 2 13. Cro. ELz. 716. If the cattle 
were never proclaimed, the owner may take them at any 
time: And where a bead is ptwchmirtfl AsEhcrlaw diredL, 
if the owner claims it in a yearfmil a day, he fliall have 
it again ; but mull pay the lord for keeping. 1 RoL 
Abr* 879 . Finch 177 . 

An owner may feizc an efiray, without telling the marks, 
or proving the property, (which may be "done at the 
trial, if con relied) and tendering amends generally is 
good in this cafe,, without (hewing the particular fum ; 
becaufe the owner of the efiray is no wrong doer, and 
knows not how long it has been in the poiTciTinn of the 
lord, fSc. which maker it different from rrefpaftj where 
a certain*fum mull be tendered. 2 Salk. 686. Tn cafe of 
an ejbay , the lord ought to make rt demand of what the 
amends Ihould be for the keeping; and then if the party 
thinks the demand unreafonable, he mull tender fuflicient 
amends; but if what he genders is not enough, the lord 
Ihall Lake ifluc, and ’tis n> be fettled by the jury. A T ov 
144. Trin. 5 Ann. A bea/l efiray is not to be ufed in 
any manner, except in cafe %f neceility; as to mill: a 
cow, or the like; but not to ride an horfe. Cro . Jac . 
148. i Rol. 673. Efirays of the Forcfi are mentioned 
in* the ftatutc of 27 H. 8. cap. 7. The King's cattle can- 
, not be eftrays or forfeited, &Y. 

tfEftredt, ( Extrattum ) Is ufed for the true copy or note 
of fomc original writing or record; and efnecially of fines , 
amercements, £sY. impeded on the rolls of a couft, to be 
levied by the bailiff or other officer. F. N. ## 37, 76. 
Stat. IVefim. 2. e. S. Julliccs, coixmiflioners, itfe. are to 
deliver their eft rents into the Exchequer yearly after Mi- 
j ebaelnuts: And fines to have writs,\which (hall be entered 
I in the e fir cat, ip order as they are entered iu the Chan- 
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cwy Rolls, (Sc. 51 ff. 3. ft. ,6 z , Th e f e 
tftreah relate to fines for crimes and offences, defaults and 
negligences of parties m fuits and officers, non-appearance 
of defendants, and jurors, 67 . And all forfeited re- 
cognizances are to be firft efireated into the Exchequer, 
by flierifFs of counties; on which procefs iflues to levy 
the fame to the ufe of the King. S/a/, 22 id 23 Car. 2. 
cap . 22. Eftreats are to be levied on the right perfons: 
And flieriff’s eftreats mull be in two parts, indented and 
fealed b^the flierifF, and twojullices of the peace; who 
are to view them, and one of them is to remain with the 
fhcriff, and the other with the jullices. 11 //. 7. r, 15* 
The eftreats of fines, at the quartcr-feflions, are to be 
made by the jullices; and to be double, one whereof is 
to be delivered to the flieriflfby indenture. 14 R, 2. cap, 
11. Fines, poft-fipcs, forfeitures, &c. mull be eftrsated 
into the Exchequer twice a year, on pain of 50/. And 
officers arc to deliver in their returns of eftreats upon oath. 
22 & 23 Car. 2. c. 22. 4^5 W. & M. c. 24. ’Tisthc 
courfe of the court of B. R. to fend the eftreats twice a 
year into the Exchequer, vise. on the laft day of the two 
ijfuable terms ; but in extraordinary cafes there may be 
a rule to cflre.it them fooner. 1 Salk. 45. Amercements 
are not uiualiy difeharged on motion, and there ought to 
h^a conftat of the iftreat ; though the court may give 
VTeavc ro the IhcrifF to compound them. Ibid . 54. I 
I Ndf Mr. 207. See 3 Ed. 1. t . 45. 13 Ed. 1. c. 8. 27 

" Ed. 1. c. 2. 3 Geo. 1. c . 15. ft*. J2. 
m C'iiVCflattie, Is a word flgnifying (heightened.- 
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Inquirendum eft Je viis Domini Regis eilreciatis. R. Hoveden, 
p. 783. 

tf ftrepe, (Fr. Eft ropier) To make fpoil in lands to the 
damage of another, a.-* of the reverftoner, &c. 

Cfitrpcnnat, ( Eftrepamentum , from the Fr. Eft ropier, 
tnulihre , or from the Lat. Extirpate) Is where any fpoil 
is maac by tenant for life, upon any lands or woods, to 
the prejudice of him in reverfion ; and alfo fignifies to 
make laml barren by continual ploughing. Stat. 6 Ed. 
I. tap. 13. I f erns by the derivation, that rftrepement 
is the unrcafonable drawing away the heart of the ground, 
by plowing and lowing it conLnually, without manuring 
or other good husbandry, whereby it is impaired : And yet 
eftropier lignifying mnnlare, may no lefs be applied to the 
cutting down trees or lopping them further than the law 
allows. In ancient records, we often find vaftum id eftre¬ 
pamentum facen ; And this word is ufed for a writ, which 
lies in two cafes; the one, when a perfon having an ac¬ 
tion depending, as a formedon , writ of right, t$c. fues 
^to prohibi t the ten ant from making walle, during the fuit; 
fftfe urt t lT f& rffi ' I b^Jemaadant, who is adjudged to reco¬ 
ver feifin of the hndNn^jueftion, before execution fued 
by the writ habere facias pqffejftonem, to prevent wafte be¬ 
ing made till he gets into poflclfion. Reg. Qrig. 76, Reg. 
F. N. B. 60, 61 


CifeeifEg or i£tfclfltg, (Sax.) Signifies noble, and *- 
mong the Englilh Saxons, it was the title of the Prince, or 
the King’s elded fon. Camden. See Adding. 

ti&bfttXon, (Evafto) Is a fubtle endeavouring to fet afide 
truth, or to efcape the puniflixnent of the law ; which will 
not be indued. If a perfon fays to another that he will 
not llrike him, but will give him a pot of ale to firike 
fird ; and accordingly he ftrikes, the returning of it is 
punilhable; and if the perfon fird (hiking be killed, it is 
murder; for no man jhall evade the juftice of the law, by 
fuch a pretence to cover his malice . 1 H. P. C. 81. No 

one may plead ignorance of the law to evade it, 

<$bcnfng0, The delivery at even or night of a certain 
portion of grafs or corn, (ffc. to a cudomary tenant, who 
performs the fervicc of cutting, mowing, or reaping for 
his lord, given him as a gratuity or encouragement, 
KenneFs Gloffl 

<&t>CSD?opper0, Are fuch perfons as dand under the 
eves or walls, or windows of a houfe, by night or day, 
to hearken after news, and carry it to others, and 
thereby caufc Itrife and contention in the neighbourhood. 
Terms de Ley. They are called evil members of the com¬ 
monwealth; and by the flat; of Weftm. 1. e. 33. they may 
be punilhed, either in the court-leet by way of present¬ 
ment, and fine; or in the quarter fejftons by indi&mcnt, 
and binding to good behaviour. Kitch. 11. See Eaves* 
droppers. 

CUiifion, (From Evinto to overcome) Is a recovery of 
land, &c. by law. If land is evicted, before the time 
of payment of rent on a leafe, no rent fliall be paid by 
the leflee. 10 Rep. 128. Where lands taken on extent 
are evidted or recovered by better title, the plaintiff (hall 
have a new execution. 4 Rep. 66. If a widow is evifted 
of her dower or thirds, fhe fliall be endowed in thd other 
lands of the heir. 2 Danv. Abr. 670. And if on an ex¬ 
change of lands, either party is evicted of the lands given 
in exchange, he may enter on his own lands. 4 Rep. 
121. 

CMtCIICC, (Evidentia) Is ufed in the law for Coma proof, 
by tellimony of men on oath, or by waitings or records. 
It is called evidence, bccaufe thereby the point in iflue 
in a caufe to be tried, is to bt made evident to the jury; 
for probations debent ejfe evidentes fcf perjpicuar . Co. Lit. 
283. The evidence to a jury ought to be upon the oath 
of whnefles; or upon matters of record, or by deeds 
proved, or other like authentical matter. i hill. Abr • 
547. And evidence containeth tellimony of witnefles, 
and .all other proofs to be given and produced to a jury 
for the finding of any iflue joined between parties, x 
In ft. 283. If the fubftance of an iflue be proved it is 
fuflicient. Alcorn executor v. Weft brook. Wilf. Rep . 
par. r. p. 115. 

The fyllern of evidence, as now eftiblifhed in our courts 
of Common law, is very full, comprehenfive and refined. 
Far different from, and far fuperior to any thing known in 
the middle ages;—as far fuperior in that as in all other 


Judic. 33- 

Thc writ of eftrepement lies properly where the plain¬ 
tiff in a real action, fliall not recover damages by his _ . . ,. 

aftion * and it; s it were fupplies damages; for damages I improvements and refinements w fcience, arts, and roan- 

• _ 1 _rt.. _! npre 


and cods may be recovered for walle, after the writ of 
eftrepement is brought. See Moor 100. 2 Inft. 328. If 

te nants commit walle in houfes afligned 4 feme for dower, 
on TvcTbringing aftion of dower, writ of eftrepement lies. 
c Rep. 115/ See Cro. Eliz: 114. Moor 622. Butpcnd- 
ing a writ of partition between coparceners, if the tenant 
commit walle, this writ will not be granted $ becaufe 
there is equal interell bctwcqg the parties, and the writ 
will not lie, but where the infcrcft of the tenant is to be 
difproved. Goldjb. 50. 2 Ndf Abr. 754. Writ of 

eftrepement is directed td*the tenant and his fervants, or to 
the fheriff; and if it be directed to the tenant and his 
fervants, and they are duly frrved with it, if they after¬ 
wards commit wafte, they may be committed to prifon: 
But it isfaidnotto be fo, when direfted to the Ihenff, 
^becaufe he may raife the pojfe comitatus to refill them who 
^ke wafte. Hob. 85. Though it hath been adjudged, 
that |the ftcriff may likewife imprifon oflenders, it he 
be p\to it; and tlu* he may make a warrant to others 

to dolt- s V fs- * y- 3*9; In ?• Cha ” cer? !i 

4 J r..X, J and anftver, the court will 

0 Sty walle, 67 . 1 til/. 547. 



The nature of evidence, during the ages of ignorance 
was extremely imperfect, and the people were incapable 
of making any rational iimprovement. See this fubjefl 
very judicioufly treated, in Robert. Hi ft. Emp. C. V. i 
V. 48, 49* f$e. ’Twas the imperfeftion of human rea- 
fon, that caufed the invention and introduction of the or¬ 
deal, as an appeal to the Supreme Being. The reader 
will readily excufe the infertion of the following paflage 
from that author: 

As men are unable to comprehend the manner in which 
the Almighty carries on the government of the univerfe, 
by equal, fixed, and general laws, they ^re apt to ima¬ 
gine that in every cafe which their paflions or intereft ren¬ 
der important ip their own eyes, the Supreme Ruler of 
all ought^vifibly to difplay his power, in vindicating in¬ 
nocence and punching vice. It requires no inconsider¬ 
able degree of fcience and philofophy to correct this po¬ 
pular error, i V. ji. 

But to proceed more immediately to our fubjeft. 

Under this bead it is material to confidvr the feverai 
kinds of evidence which may be divided into 

4 p I. Written 
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J. Written evidence : Wherein of matters tf record, as 
aljo of writings under feal , and other writings. 

1J. Unwritten evidence: Wherein — 

1. Who may be witneffes. 

2 . Of the number of witneffes, and of compelling them 
to appear , as alfo tf the manner of their giving 
evidence* 

3. Of parol, prefumptive, and hear fay evidence. 

4. Where dcp&fitions in another court may be given in 
evidence. 

I, Of written evidence : Wherein of matters of re¬ 
cord, as alfo of writings uuder feal, and other wri¬ 
tings. 

Evidence by records and writings. Is where arts of par¬ 
liament, {latutes, judgments, hues and recoveries, pro¬ 
ceedings of courts, and deeds, &c. are admitted as evi¬ 
dence. A general art of parliament may be given in .. evi¬ 
dence; and need not be pleaded ; and of thefe the printed 
JLitutobook is good evidence: But in the cafe of a private 
art, a copy of it is to be examined bv the records of par¬ 
liament, and it is to be pleaded. Trials per pais ■ 177, 
2 3 z. The tlatutc of limitations, Uc. may be given in evi- 
dtner . 1 Salk. 273. On ml debet pleaded, this ftatuie 

may be given in evidence ; but ’tis faid not upon non 
ajjionpfit. 3 Salk. 154. Journals and other proceedings 
in the Houfc of Commons have been held to be no 
evidnne. State Trials, TV. 3. 470. Though it is othci- 
wife, Tul. 3. 800. A hiftoiyof England, or printed trial, 
may not be read as evidence. 1 Lill. 557. Camden s 
Britannia was nut allowed as evidence: But it has been held, 
that* an hiftory may be evidence of the general hiftory of 
the re.fim, though not of a particular culiom, 

JMich. 7 IT. 3. B. R. Skinner s Rep. 623. 

An exemplification of the iurolment of letters patent 
under the Gje.it Seal, may be pleaded in evidence. 3 htjL 
173. Records and inrolmcnts prove themfelves; and a copy 
of a record or inrolmcnts fworn to, may be given in 
evidentc. 1 Injl. 117, 262. A tranfqript of a record 
in another court, may be given in evidence to a jury. 
1 Lill. Abr. 5 51. There is a difference between plead¬ 
ing a record, rnd giving the record in evidence ; if it 
be pleaded, it mull be fvb pede JigiUi , or the judges 
cannot judge thereof: 'Though where it is given in 
evidence, if it be not under the feal, the jury may find 
the fame, if they have other good matter of induce¬ 
ment to prove it. Style's Rep< 22. 

A fine or recovery may be given in evidence, with¬ 
out vouching the roll of the recovery ; for the part 
indented is the ufual evidence that theje is fuch a hue : 
But it is faid the fine ought to be Jhcwn with the pro¬ 
clamations under Jeal. 10 Rep. 92. 2 Rol. Abr. 574. 

A record of an inferior ' , o , !rr, hath been rejerted in 
evidente, and the party put to prove what was done: 
And proceedings of county courts, courts barons, ts\. 
i]>2v be tried by a fury; for it hath been adjudged 
that tiny cannot I-- pioved by the rolls, but by wit- 
neUVs, Lit. 7v Hut court-rolls of a court baron, when 
ihewn are good evidence; and in fome cafes, copies of 
the court-rulhs have been allowed as evidence; and in 
other*, nor. Trials per pais 17B, 228. A copy of copy- 
hold lands may be given in evidence , where the rolls 
are loll. Mich: 15 Car. B. R. 

* Iurolment of a deed is proved on certifying it by an 
examined attelled copy though iurolment of a deed 
which needs no iurolment, or the dlate doth not pafs 
by it, is only evidence'to (bine purpofes. 3 Lev. 3H7. 
An ancient deed proves itfelf, where poifeflion has gone 
accordingly: Bat later deeds mail be proved, by wit- 
r.effes. 1 Injl. 6. If all the witneffes to a deed are 
dead, continual and quiet puflelfton is preemptive evi¬ 
dence of the truth ofrt; yn it may receive farther cre¬ 
dit by com pari fun of hands and feals. Wood's Injl . 599. 
When witnefibs to deeds are dead, their hand-writing 
mu ft lv: proved. 2 Injl. 118. Arid where there arc fe¬ 
ver M ! yu turtles to a deed,* and they are all dead but one, 
afubpiwa mull be taken out againft the living man, and 
tfri.'t inquiry made after him, and affidavit is to be made 
that he cannot be found; before die dead men’s hands 
me to be proved. I Lill. 556. 


An old deed proved to have been found among deeds 
and evidmees of land, may be given in evidence to a jury ; 
though ihe executing of it cannot be proved and made 
out. 7 rin. 9 IT. 3 . B. R. 3 Salk. 153. A deed may 
be good evidence, though the feal is i broken off: And 
wheie a deed is burnt, Iffc. the judges may allow it # 
to be proved by wimeffes, that there was fuch a deed, 
and this be given in evidence. 1 Lev. 25. But the court 
will not allow the juiy on a trial at bar to carry deed:., 
writings or books with them out of court, as evidence to 
confidcr of, but fuch as have been proved: Thfiugh by 
the alient of parties, or by affent of the court without the 
parties, they may be delivered to the jurors. Cro. Eltsc. 

42 1. All deeds or writings under feal, and given in evi¬ 
dence, they may have ; and nothing which was not given 
in evidence, for the court gives their direction to the jury 
upon the evidence given in court. 1 Lill. 313. 

It is dangerous to luffer any who by law ought to /hew 
forth any deed, to prove in evidence , that there was fuch 
a deed, which they had feen or read, &c. For there 
might be imperfection* in the deed, or it may be on con¬ 
dition, with limitation, c. , 10 Rep . 92. A deed though 
/baled and delivered, if not damped according to art of 
parliament, cannot be pleaded or given in evidence in any 
court. Stat. 5 cs 6 W. tff M. cap. 21. A deed cannot b^ 
proved by a counterpart of it or copy, if the original is** 
in being, and may be had ; though it may be when the 
original cannot be procured. 1 Infi. 225. 10 Rep. qz. The 
counterpart of au ancient deed hath been allowed to be 
given in evidence. Mod. Caf. 22c;. But it hath been 
hell that the counterpart of a deed, without other cit- 
ci.niftaw.es, not (uiticicnt evidence; unlefs in a cafe of 
fine, when a counterpart is good evidence of itfelf. I 
SuL'. 287. 

Where a deed was cancelled by pm Tice, that being 
proved, it was allowed to be evidence \ an artion under 
lh»* died. Hal. 138. 'The recital uj a deed is no evi- 
dence without {hewing the deed ; or proving that there was 
iuch a deed, and u is loll. 1 Injl. 352. Faugh. 74, 
Recital of a le.de, rn a deed ot jclcafc, is good < indent* 
that ihete was 1lu.1i a lrafe againfi. the releaflor, and thole 
claiming under him ; but not againfl oihcis, except there 
be proof that there was fuch a leafe. 1 Salk. 286. A let- 
tlernent let forth in a bill in Chancery, and . dmitted in the 
ardwer ; and where it was proved that the deed was in the 
podefu.n of fuch a one, c Ac. hath been judged a good 
evidence of the deed of fcttlenient where not to be found. 


$ Mod. 3S4. 

The probate of a will, when it concerns pcrfoual dlate 
only, may be given in evidence : FnrnbiiniHiihii u[] iiTm — 
is claimed under a will, the wS^rfftbe /hewn, not the 
probate : Though if the will be proved in the Chancer), 
topics of the piuccedings there will be evidence. 2 Rol. 
Abr. 678. T sals per pais 234. A bill ill Chancery 
nas been admitted as flight evidence againff the complai¬ 
nant : An anfwer in Chancery is evidence againft the de¬ 
fendant himlelf, though not againll othefs. 1 Tent. 66 . 
Trials per pais 167. But when a party gives an anfwer 
in Chancery in evidence at a trial, though he infill to read 
only fuch a part of a ; yet the other fide may require to 
have the hole read. 5 Mod. 10. As in cafe oftTWri- 
ting permitted to be read to prove one part of an evi¬ 
dence, which may be read to prove any other part of the 
evidence given to the jury. Bepofitions of witneffes in 
Chancery between the lame parties, may be given in evi¬ 
dence at law, especially if iflf witneffes, are dead, and the 
bill and aniwer proved. Trial per pais 167, 207, 234. 

Kegutaiiy depohtions in Chancery, of a witnefs, fnay 
not be given in 1 Ads, me, if he be alive ; unlefs he be in 


France, or in another kingdom, not fubjert to the domi¬ 
nion of our King. Ibid. 359. But depofitions in Chan¬ 
cery, after anivter, between the fame parties, may be 
read as evidence, though the witneffes are not dead, if 
they cannot be found on fearch. Shower 3. 1 Salk. 27^ 

Depofitions in Chancery in perpefuam rei memorial an" 
not to be given in evidence, fo Jongjis the particsXe J * 
ving. 1 Salk. 286. And it hath bertfcadjudged tl 
depofitions to perpetuate teftimony, In a bill cxmil Uj. 
(hall not be admitted as evidente at altnal at law! c f£C 
au anfwer be put in. Raym. 333. Vf depofiJoji y 
takui out of the realm, lit* who makes tWm is/ui 
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• there (till, and they lhall be read as evidence ; but if it 
appears he is in England, they cannot be read, but he 
‘ mull come in peribn. i Li 11 . 555. Things done beyond 
fea may be given in evidence to a jury; and the telli- 
xnony of a publick notary of things done in a foreign 
country, will be good evidence. 6 Rep. 47. 

Depofitions in the ecclcfiaftical courts may not be given 
in evidence to a juiy at a trial; but a fcntcncc may in a 
caulc of tithes, (Ac. And the fentencc of the fpiritual 
court is condufive evidence in caufes within their jurif- 
dittion.* 1 Salk. 290. 2 Nr If. 761. 

Depofitions before a coroner are admitted as evidence, 
the witnefles being dead. 1 Lev. 180. Like wife they 
have been admitted where a witnrY hath gone beyond 
lea. 2 Nelfi. Abr. 760. The confeSion of a pri!brier be¬ 
fore a magiilrate, csY. may be given in evidence againll 
him: Ami the examination of an offender need not to be 
on oath, but mull be fubferibed by Inm, if he confciTcs 
the fad; and then be given in evidence upon oath by the 
jullice of the peace who took the fame. The exami¬ 
nation of others mull be on oath, and pioved by the 
jullice, or his clerk, (Ac. as to their evidence, if they arc 
dead, unable to travel, or kept away by the prhoncr. 
//. P. C. 1 y, 162. Kel. 1 3 , 55. Wood's Injl. 647. 

M The examination of an informer before a juihec, taken 
h oath, and fubferibed, may be given in evidence on a 
t trial, if he be dead, or not able to travel, ijc. which 
P Is to be made out on oath. 2 H 4 P. C. 429. A verdidl 
^ againll one, under whom either the pkdmiiF or defendant 
claims, may be given in evidence agaiulfc the party fo 
claiming; but not if neither claim under it. Mich. 1656. 
B. R. " In cjc&ment where the plaintiff hath tide to 
fcveral lands, and brings adion of ejectmcnL againll fe- 
veral defendants, if he recovers againll one, he iliall not 
give that veididl in evidence againll the roll. 3 Mod. 141. 
X11 a court of common law, a decree in Chancery is no 
evidence: Affidavits are not evidence. Letters may be 
produced as evidence againll a man, in treal'on, (Ac. Si¬ 
militude of hands fvvorn to, has been allowed as evi* 
dsnee : But fince the attainder of Algtnmn Sidney, it hath 
not been admitted in any criminal cafe. 2 Hunk. 431. 
Although a witnefs fwt..r to the hand and contents of a 
letter, if he never law the party wiitc, he lhall not be 
allowed as evidence. Mich. 8 // . 3. Skm. 673. 

Since no witnefles arc prelent when goldfmiths notes are 
given, fuch notes arc allowed as evidence of the receipt of 
money, or other thing. 1 Stdk. 283. A Ihop-book is 
evidence; but it may not be given in evidence for goods 
Ibid, (Ac. alter one year, befoic the adion brought; un- 
^ ‘ nil, tAc. for the debt; though this ex¬ 
tends not to or felling, or trading between 

tradefmen and tradelmen, St at. 7 Jac. 1. c. Z2. '! o 

make thefe books evidence , die re ought to be the hand of| 
tlie pafon to the books that delivered the goods, which 
mull be proved. 1 Salk. 285. A church-book fomc wri¬ 
ters fay is not to be admitted as evdence ; though others 
fay it may. 1 Cro. 411. It is ;dd copies of publick 
books of corporations, bY. (lull be. evidence. 1 Le *. 
25. 1 Lill. 551. But as to books of corporation* 

where things are entered not of record, the originals arc 
teHbc produced as evidence. # 4 

A pedigree drawn by a herald at arms, will not be 
admitted for evidence , without flicwing the records or 
ancient books from whence taken; for the entries in the 
herald’s office are no records, but only circumflantial 
evidence: But a copy of afryifcriprion on a grave-done, 
has been givch in evidence in fuch a cafe. 2 Rol. Abr* 
686,687. An altmmack wherein the father had writ chc 
day of the nativity of his fon, was allowed an evidence to 
prove the nonage of the fon. Raym. 84. 

Matter in law ought not to be given in evidence at a 
trial, but only matters of fa a, unlefc it be in cafe of a 
fpecial verdict; matter in law is difputable, and re¬ 
served to be fpoken to in arrell of judgment. Faugh. 
13, 147. In debt the defendant may give in evidence, 
\t he paid mone^on an obligation before the day, (3 V. 

* . ^And a releafe may be given in evi- 

5 Med. i8. Though in indebitatus 
T lhall not give any fpecialty in evi- 
t debt, at attend, indenture, &<• be- 
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caufe he may bring atlion of debt upon that fpciUltv 
Moor 340. 

Entry and expulfion may be given in evidence in debt 
for rent : Coverture may be given in evidence to avoid a 
deed, (Ac. Mod. Caf 230. U furious contrails, (Ac. 
may be given in evidence. 2 NAfi 756. Fraud may be 
given in evidence, on the general ijjue ; And tampering 
with witnefles may be given in evidence againll a party, 

S b(ep. ^o. But many things are to be pleaded ; 
as juflifications without title, in trelpafles, b\. and can¬ 
not be given in evidence upon Not guilty. Trials per 
pais 404. If in trefpafs, Not guilty be pleaded; a li¬ 
cence may not be given in evidence to excufu the tref- 
pallor; for it mull be pleaded. Kel. 59. And if the if- 
lue in detinue is non detinet, it lhall not be given in evi¬ 
dence that the goods were pledged for money, and the 
money not, paid ; this is not good without pleading it : 
But a gift of the goods by the plaintiff may be given 
in evidence. 1 lnft. 283. 

So in an iflue in vvalle, no *1 vafie done, the defendant 
may give in evidence, that it came by lightning, tempefl, 
or enemies; but that he repaired before action brought, 
mull be fpecially pleaded, (Ac. Ibid. 282. If an iflue 
be taken on the cutting of 20 oaks, evidence may be for 
ten; becaufc either L a breach of covenant not to do 
waite. 2 Sbep. Abr. 142. In ejetlione firmer, the plain¬ 
tiff declares for 100 acres of land, and gives evidence only 
for forty, it will be good for fo much. 1 Cro. 13. On 
iflue, if J. $. was taken ty a capias, and evidence that 
he was taken by alias capias, this will maintain the iflue. 
Hob. 54, 55. Ployed. 8. But if the point in iflue be 
the feeding and delivery of a leafe, and the wituefle* prove 
fealed and delivered, but did not know the leflbr that 
fealed it: Or where proof is not made of livery and? fa 
fin, on iflue of a leafe for life: Or if on an itftfe upon 
a taking by capias ad fiatisfiucieud. Evidence be of taking 
by capias utlagatum, (Ac. in thefe calcs the evidence 
will not be good to maintain*the ijfw. Piowd. 14. 
Kelw. 55, 59. Hob. 55. Iflue was upon a preferiptiem 
for common appendant to 300 acres in four to*ns; on 
the evidence the jury found it appendant to 2.!cacm, 
in two towns; and a manor was given in evidence in 
another county, (Ac. and they were held infuAnient. 
Hob. 188, 209. Where juftices cf peace, Cued for thing* 
done in their oflices, may give fpccial matter:- in evi¬ 
dence. St at. zi 'jac. 1. c. 12. Vide Jujticc. See 

Copy , Depofitions, Sec. And for farther particulars re- 
fpetting written evidence, fee Fin , Abr. title Evidence, 
and Table to W.ljons R ports. 

II. As to unwritten evidence, we are under this head 
to confider t 

1. Who may be witnejfies; Wherein it is to be obfcirccf. 
That the King cannot be a witnefs under hisflgn manual, 
(Ac. 2 Rol. Abr. 686. Though it has been allowed he 
may, in relation to a promife made in behalf of another. 
Hob. 213. A peer produced as an evidence, ought to be 
fvvorn. 3 Kcb . 631. It is no exception to an evidence, 
that he is a judge, or a juror, to try the perfon; fora 
judge may give evidence going off from the Bench. 2 
Hawk. P. C. 432. Aha a juror may be an evidence 
as to his particular knowledge; but then it mull be on 
examination in open court, not befoiehis brother juror-. 

1 Lill. 552. Members of corporations lhall be admitted 
or refufed to give evidence in actions brought by corpo¬ 
rations, as their intereft is fmall or great; whereby it 
may be judged whether they will be partial or not. 
Lev. 231, 241* But they will not generally be mi 
mitted ; though inhabitants not free of the corporation 
may be good Witnefles for the corporation, as their intcrcil 
is not concerned; and members may be disfrandu fed on 
thefe occaflons. Ibid. 236. 

In a&ions againll church-wardens and overfeer$ cf the 
poor for recovery of money mifpent on the parilh accouu:, 
the evidence of the pari(hioners, not receiving alms, flmll 
be allowed. Star. 3 (A 4 1%. (A M. cap. 11. And in in¬ 
formations of indictments for not repairing highways ami 
bridges, the evidence of the inhabitants of the town, cor ¬ 
poration, bV. 'where fuch highways lie lhall be admit- 
4 tc 4 
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led. i Ann . tap. 18. A party intereftcd in the fait; or a 
wife for or againil her hufband, a hulband againft the wife, 

(except in cafes of treafon) may not he witneffes. 4 
Inf. 279. Yet it Kan been adjudged, that a wife may 
be admitted as an evidence for the hulband on her being 
feduced to live with an adulterer* againft the adulterer; 
and fhc may be a wicnefs to prove a cheat upon her and 
her hufband. Sid., 43 s. 

By Hat. 2i Jac ♦ 19-/* 6 . “ The commiffioners ihall 

have power to examine the wife of a bankrupt upon 
oath for the difeovery of his eltate, goods and^ chattels, 
and fuch wife refilling to appear, or to anfwer interroga¬ 
tories, fhall incur the fame penalties as are provided a- 
gainft other perfons in the like cafes.” 

Kiufmcn, though never fo near, tenants, fervants, 
mailers, attomies for their clients, and all others that 
are not infamous, and which want not undemanding, or 
arc not parties in interdl, may give evidence in a caufe; 
though the credit of fervants is left to the jury, 2 Rol. 
jibr. 685. 1 Vent. 243. . A tounfellor, attorney, or fo- 

licitor, is not to be examined as an evidence againil their 
clients, becaufe they axe obliged to keep their feerets ; 
but they may be examined, as to any thing of their 
own knowledge before retained, not as counfel or attor¬ 
ney, &‘c. 1 Vent. 97. The bail cannot be an evidence 

for his principal. St at. Tr. If the plaintiff makes one 
a defendant in the fuit, cn purpofe to impeach his tpfti- 
mony, under a pretence of his being a party in in- 
tereft, he may neverthelcfs be examined de bene eje ; and 
if the plaintiff prove no caufe of aftion againil him, his 
evidence fhall be allowed in the canfe. 2 LilL Abr, 701. 

Alfo if where a man makes himfelf a party in intereft, 
aftcr^a plaintiff or defendant has an intereft in his evi¬ 
dence, he- may not by this deprive them of the benefit of 
his teilimony. Skinner's Rtf. 586. 

One that hath a legacy given him by will, is not a good 
witnefs to prove the wiliv but if he releafe his legacy, he 
may be a good evidenn. Ibid. 70A. It is the fame of a 
deed ; lie that claims any benefit by it, may not be an 
evidence to prove that deed, in regard of his intereft: 

And a perfon any ways concerned in the fame title of 
land in queftion, will not be admitted as evidence . 

Ibid . 705. But it has been held, that an heir apparent 
may be a witnefs concerning a title of land ; and yet a 
remainder-man, who hath a prefent intereft, cannot. 1 
Salk. 385. A legatee cannot be a witnefs to the will, 
becaufe the legacy is devifed to him ; though if fuch le¬ 
gatee be permitted to be fworn and examined, the coun¬ 
fel cannot afterwards except againft his evidence . 1 Ld. 

Raym. 730. Creditors, &c. are made competent wit¬ 
neffes to wills, by St at. 25 Geo. 2. r. 6. and witneffes 
competent at law, are competent to prove a nuncupa¬ 
tive will, by S/at . 4 Ann. t. 16. f 14. See thofe two 
llatutes. The fbn of a legatee, is no witnefs to a will 

In the fpiritua! court; reverthelefs it is held, he < *- -- — 

may be a good evidence to prove a nuncupative will, all other criminal matters, one evidence is enough 5 and to 
within the intent of the Astute of frauds. Ibid. 85. a jury one witnefs is fuffiefenr. 3 In ft. 20. Micb. 23 
A grantee who is a bare; truftee, it is faid, is a good Car. B. R. Stat.y W. 3. cap. 3 


1 ed of cqnfpiracy, of In a prtmunm upon the ftatute $ 
Elix. c. 1. Popijh recufants convift, on tht Stat. 3 
far. 1. c. 5. are difabled to give evidence. So perfons 
convicted of felony, perjury, bV. And if one by judg¬ 
ment hath Hood on the pillory, or been whipped ; for 
this infamy he fhall not be admitted to give evidence , < 
whilft the judgment is in force; But the record of con¬ 
viction mu ft be produced, on objecting againft his tefti- 
rnony; and the witnefs ihall not be aiked any qtteftfoit 
to accufe himfelf, though his credit may be impeached 
by other evidences, as to his character in general; fo as 
not to make proof of particular crimes, whereof he hath 
not been convicted. 3/^.108,219. 3 Lev. 4.26. If 
after a man hath ftood in the pillory, f$c. he be pardon¬ 
ed, he may be an evidence: And notwithstanding judg¬ 
ment of the pillory infers infamy at common law; by the 
civil and canon law it imports no infamy^dnlefs the 
caufe for which the perfon was convicted was Infamous; 
and therefore fuch may be a good witnefs to a will, if 
not convicted of any infamous aft. 3 Lev. 426, 427. 

It has been held, that it is not Handing in the pillory, 
difables a perfon to give evidence 5 but pan ding there 
upon a judgment for an infamous crime, at ftrgery, Sec, 

If for a libel, a man may be a witnefs. 5 Med. 74. 3 

Keif. Abr. 557. 

A man is convifted of felony, and afterwards par¬ 
doned, he may be a good evidence. Raym. 369. So 
where burnt in the hand* which is quafi a ftatute par¬ 
don ; and it is faid it is burning in the hand reftores 
the offender to his credit. Ibid. 330. A perfon who 
was condemned to be hanged for burglary, but having 
a pardon for tranfportation, hath been allowed to be a 
good evidence. 5 Mod. 18. One outlawed for treafon 
and pardoned, may be an evidence. State Trials, VoL 
3. 515. Perfons acquitted, or guilty of the fame 
crime, (while they remain cnconvi&ed) may be evidence 
againft their fellows. Kel. 17. Though no evidence 
ought to be given of what an accomplice hath faid, who 
is not in the fame indictment. State Trials , Vol. 2. 414. 
An informer may be a witnefs, though he is to have 
part of the forfeiture, where no other witneffes can be 
had. Wood's Inft. 598. Members of either Houfe of 
Parliament may be witneffes on impeachments. Stott 
Trials , Vol. 2. 632. 

2. As to the number of witneffes. * 

The Common law required no certain number of wit- 
nelf'es, though they are required by ftatutc in fotne cafes: 
The teilimony of one Angle evidence is Efficient for 
King in all caufes, except for treafon: ~ 

be two witneffes to the fame oven\f^^5r.' 

There mull be one witnefs to one, and another witnefs 
to another overt-aft of the fame fpecies of treafon, or at 
leaft one witnefs to an overt-aft,’ and another to a mate¬ 
rial circumftance to prove it. 2 Hawk, P. C. 428. Ia 


witnefs to prove the execution of the deed made to him- 
fclf. 1 P. Will. 200. If an aftion is brought againft 
many perfons for taking of goods, one of them concern¬ 
ed may be admitted as an evidence againft the reft. 
Comberb. 567. See 1 Mod. 282. In criminal cafes, as 
of robbery on the highway, in aftion againft the hun¬ 
dred ; in rapes of women, or where a woman is married 
by force, b'c. a man or a woman may be an evi¬ 
dence in their own caufe. 1 Vent. 243. And in private 
notorious cheats, a perfon may give "evidence in his own 
caufe, where no body elfe can be a witnefs off the cir- 
cumilances of the faft, but he that fufttra. 1 Salk. 286. 
Upon an information on the ftatute againft ufury, he that 
borrows the money, after he hath paid it, may be an evi¬ 
dence ; but not before. Raym. 191. 

An alien infidel, may not be an evidence ; but a 
few may, and be fworn on the Old Teftament, t lift, 
6. A qunker fhall not be permitted to give, evidence 
in any criminal caufe, (unlefs he will take an oath); 
Though on other occafions, his folemn affirmation fliall 
be accepted inftead of an oath. Stat. 7 & 8 W. 3. tap. 
34. Perfons non fan# memorise ; thofe that are attftiht- 


Car. B. R « Stat. 7 W, 

Alfo it is required by "the 29 Car. 2. cap. 3. gl That 
all devifes of lands fhall be attefted and fubferibed in 
the prefence ,of the teftator, by three or four cre&tftfe 
witneffes, or rife fhall be void.” 

With rejje# to the compelling witneffes to appear . 

If a witnefs ferved with procefs in a civil caufe jv- 
fufe to appear, being tendered? reafonable charges, and 
having no lawful excafe, aftion On the cafe lies againft 
him, whereon damages fhall be reoovered: And a feme 
covert hot appearing, aftion may be brought againft the 
hufband and her. Stat. 5 Elite, cap, 9. 1 Leon, m* 

Where any witnefs accept! of a fhilling, and has a pro- 
mi ft of the payment of his chaises, fuch acceptance is 
fufticient to maintain any fuch aftion: But without that 
the party cannot fopport an aftion upon the ftatute, fo*?f 4 
not giving evidence, but muft tender the witnefs his rep JT 
fonabje charges, at a reafonable tiiij^Jjefbre lie tr#*? 

W. 7**1* 433. 

If there , is a doubt that a witnefs tvilf j 
beft way is toferve him with the original^ 
tug a copy, and if he it at any dhtancewm the ] 
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of trial, tender reafpnable charges: If he does not appear 
at the trial, call him three times on his fubpmna, and 
then, if occaiion requires, the pirty may bring his ac¬ 
tion. 

In a criminal caufe, if a witnefs refufe to appear and 
give evidence, being ferved with proccfs, the court will 
put off the trial, and grant attachment againft him ; and 
as refufmg to give evidence is a great contempt, the party 
may be committed and fined, j Salk. 278. 

preventing gmdence to be given againft a criminal, 
is puni/hable by fine and imprifonment j and a perfon 
was fined one thoufand marks in fuch a cafe* Hill. 1663. 

R. Perfons diffuading a witnefs from giving evi- 
dtna, And jurors or others difclofing evidence gi¬ 
ven, are likewife offences puniihed by fine and impri- 
fonment. 1 Hawk. 59. , 


In regard to the manner of their giving evidence . 

Where neceffity requires, witneffes may be examined 
apart in couit, till they have given all they have to fay in 
evidence; fo that what one has depofed, may not in¬ 
duce another to give his evidence to the fame effect. For- 
teju 54. 

A witnefs lhall not be examined where his evidence 
tends to clear or accufe himfelf of a crime. State 
Trial*, VoL 1. 557. And a witnefs lhall not be crofs 
sxamined till he hath gone through the evidence on 
he fide whereon produced/ Ibid. Pol. 2. 772. The 
:ourt is to examine the witneffes, and not the prifoner 
>r profecutors. Ibid. Pel. 1. 143. An evidence /hall 

ot be permitted to read his evidence, but he may look 
n his notes to refrelh his memory. Ibid. VoL 4. 45. 
in evidence may not recite his evidence to the jury, 
after gone from the bar, and he hath given his evidence 
in court; if he doth, the verdift may be fet afide. 
Cro. Fhx. 159. One that is to be an evidence at a 
trial, ought not to be examined before the trial, but 
by the confent of both parties, and a rule of court for that 
purpofi: but if a witnefs is not able to attend the trial, 
a judge may excufe his non-appearance, and certify his 
examination; though an examination ought not to be 
read, where the evidence himfelf may be produced. State 
Trials, VoL 1, 526. 

No evidence ought to be produced againft a man in a 
trial for his life, but what is given in his prefence. Ibid. 
Vol. 4. 227. And evidence ihall not be given againft 
the prifoner for any other crime than that for which pro- 
jgfecttted. Ibid. Vol. 3. 947. A prifoner may bring evi- 
/^dence tp^tt pyc that the witneffes gave a different tefliraony 
ftfonfa jumce^ f or at another trial: though he 
may not call witnelles to difprove what his own evidence 
havefworn. Ibid. Vol. 2. 623, 792. And no objection 
can be made to the evidence after vtrdift given. Vol. 4. 
35. It is juftifiablO to maintain or fiiblift an evidence, 
but not to give him any reward; for this, if proved, will 
avoid his teftimony. Ibid. VoL 2. 470. 

A witnefs lhall not be examined to any thing that doei 
not relate to the matter in iffue. Ibid. Vol. 2. 343. And 
where an iffue is not perfeft, no evidence can be applied, 
nor Un the juftices proceed to trial. Brepjnl, 42, 47, 
435. If evidence doth not warrant and maintain the fame 
thing that is in iffue, the evidence is defective, and may 
he demurred upon; but proving the fubftance is fuffiri- 
ent. Trials per Fait 425. Evidence may be given of 
fa&s before and after tie t$pe they are laid in the indift- 
ment. And where a place is laid only for a venue in an 
indiament, or an apppal, (and not made part of the de- 
feription of the faft) proof of the fame crime may be made 
at any other place, in the fame county; and after a crime 
hath been proved in the county where laid, evidence may 
be given of other inftances of the fame crime,, in another 
county, to fatisfy the jury* 2 Hawk. P. C. 436. 
m But where a certain place is made pan of the deferip- 
4 Sq| of the faft againft the defendant, the leaft variation 
fuch place betvjpm the evidence^ and indi&mem is 
Ibid. 43fU' It hath been aUb adjudged, that 
indidnhait feta forth all the fpectal matter, in 
teQp e m^ireof tft jaw implies malice, variance between 
the imjpnt evidence at to the circnmfances of the 
fothat thtfibflante of the matter ht 
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found bv the evidence. 2 Hawk. 438. An evidence 
againft the King in treafon, or felony, for the criminal, 
was not to be examined on oath by the Common law i 
ut by ftatute, witneffes for a prifoner are to be fworn, 
m cafe for the King, and procefc for their appearance 
» to be taken out. 3/*/. 79. ^.7^3.1^. 

I ft* *• c * 9* 

1 he burthen of proving lies on the plaintiff: and the 
preiumption lhall ftand, until the contraiy appear: 
though tliat which plainly appeared, need not be given 
in evidence. 7 Hep. 40. 1 Inf. 233. The defendant’s 
counfel is to conclude by way of anlwcr to the evidence 
given to the jury by the plaintiff's: but he who doth 
begin to maintain the ifiue to be tried, ought to con¬ 
clude and fum up the evidence given, which is no more 
than to put the jury in mind how he hath proved his 
caufe. 1 hill. 551. r 

S* Of parol , prefnmptive, and hear-fay evidence. 

It Teems to have been agreed, as a general rule, 
(even before the ftatute of fronds and perjuries) that no 
parol evidence could be admitted to controul what ap¬ 
peared on the face of a deed or will, not only from the 
danger of perjury, hot from a prefimptm, that what¬ 
soever the partus at that time had tn contemplation , was 
reduced into writing. 5 Co. 68. a. h. 8 Co. i«. a . 
Kelw. 49, 

But this rule has received a relaxation, efpecially in 
the courts of equity, where a diftinflion has been taken 
between evidence, that may be g ffered to a jury, and to 
inform the confeienct of the court ; viz. that in the frit 
cafe no fuch evidence ihould be admitted; beuaufethe 
juiy might be iqveiglcd thereby; but thaUfl the Je.ond 
it could do no Virt, becaufe the court'were judges of 
the whole matter, W could diftinguilh/rhat weight and 
ftrefs ought to be la&^qnJiUft cvidp&e. 2 Pern. 08, 
337,625. J 

Alfo to afeertain a faft, parol evidence hath been ad¬ 
mitted tor explain the intent 01 the teftator; a* where 
the teftator had two fons both named John , and he de¬ 
viled lands to his fon John ; here parol evidence was ad¬ 
mitted, to Ihcw which of his fons he meant; and it be¬ 
ing proved, that one of his fons of that name had been 
abfent feveral years beyond fea, and that the teftator ap¬ 
prehended that he was dead, the devife was held good, 
and that the other ihould take; for without fuch evi- 
deuce the will muft be void. 2 Vern. 98, 337, 625. 

Parol evidence to prove that a bond was given, in lieu 
of dower, refufed. Finney v. Finney, m Chant. Wilf 
Rep. par. 1, fo. 34. parol proof admitted that the teftator 
intended his wife executrix ihould have the refidue nndif. 
pofcd of. Id. lake y. lake tn Chanc.fi . 313. Debt 
upon bond with condition for payment of money to Lydia 
Owt), who is a third perfon, the declare, the defendant 
owe. her nothing, and upon proof thereof, a retdift wa. 
for the defendant; fuch declaration was properly given 
in evidence, for lydta Dovey is to be conlidered as the 
real plaintiff. Id. H&nfm v. Parker , fo. 257. 

At to prefumptive proof. 

Sometimes violent preemption mil be admitted for 
evidence without witneffes; as where a perfon is run thro* 
the body in a hojife, and one is feen to come out of the 
boufe with a bloody fword, &t, But on this the court 
ought not to judge haftily. i M. 6, 673. And tho* 
prefumpuve and czrcumftantial evidence may be fufficient 
m felony, it is not fo in treafon. State Trials , VoL 4. t. 


Perfon. onee in being flwllbe intended fttll living, if 
*e contrary u not proved. .MAt. 461. Bat now 
by Stat. 19 Gw. a. e. 6. it is enabled, « That if any 
perion or .perfons, for whofe life Or lives eftates have been, 
or lhall 1$ granted, Hull remain beyond the Teas, or elfe- 
where abfcnt fch^fetves in this realm, by the /pace of 
\fiven years together, tfai no fof&cient and evident proof 
made of the fife Or lfrw of fuch perfon or perfons refpec- 
tively, in any tftion commenced for the recovery of fuch 
tenements bj the leflbrs or reverfionew, in every fuch 
cafe the jierfoo or^perfons, upon whofe life or lives 
filch eftam depended, foaU be accounted as naturally 
4 Q* dead; 
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dead j and in every ittion brought for the recovery bf j 
the faid tenement*, by the leflbrs or reverfioners, their 
heirs or affigns* the judges, before whom fuch a&iou (hall 
be brought, ftiall direct the jury to give their verdift, as 
if the perfon lo remaining beyond the Teas, or otherwife 
abfenting himfelf, vtert dead." But the liatute contains 
a provifo forthofc who are evi&ed, and not anally dead, 
at the time of,the evidtion, on due proof, &c, to re-enter, 
<sV. 

By the Slat . 21 Jan, i. cap. it is enadled, 11 That 
if any woman be delivered of an iflue, which being born 
alive ihould, by the laws of this realm, be a baftard, and 
endeavour privately, either by drowning or fecret burying, 
or any other way, either by herfelf, or the procuring of 
others fo to conceal the death thereof, as that it may not 
tome to light, whether it ware born alive oi not, but 
be Concealed; in every fuch cafe, the mother fo offending 
fhail fuffbr death, as in cafe of murder, unlefs file can 
prove by one witnefs at leafi, that fuch child was bom 
dead.” 

As to hearfay evidence, it feems agreed, that what 
another has been heard to fay, is no evidence, becaufe the 
party was not on oath; alio, bccaufe the party, who is 
art'eded thereby, had not an opportunity of crofs-examin- 
ing; but fuch fpeeches or difeourfes may be made ufe of by 
way of inducement or illuftration of what is properly 
evidence, i Mod. 383. Skin. 402. 

Alfo what a witnefs hath been heard to fay at another 
time, may be given in evidence, in order cither to inva¬ 
lidate or confirm the teftimony he gives in court. 2 
Hawk. P.C . 43 

So v^iat a perfon accufed of a crime hath been heard 
to lay at another time, may be given in evidence at his 
trial, for, orVgainft him. 2 Hawk, JT C. 431. 

A witnefs bAhearfay of a ftrangerjjnall not be allqwed, 
except perhaps tVconfirir^he eviffenco of a witnefs that 
(poke of his kno^lMg%<^&sn Inft. 644. 

4. Where depofitions in another court may he given in evi¬ 
dence. 

If a perfon who gave evidence in a former trial, be 
dead ; upon proof of his death, any perfon who heard 
him give evidence, may be admitted to give the fame 
evidence between the fame parties; but a copy of the re¬ 
cord of the trial when the evidence was given ought to be 
produced. 3 Inft. 2. Lill. Abr . 705. 

And evidence given at one trial, has been held not to 
be evidence at another’s trial. State Triale, Vol. 2. 308, 
337. Though that was over-ruled in the cafe o( Sir 
John Fenwick, on a bill of attainder. See title Bill of 
Attainder, and Chandler's Debates in the Houfe of Commons, 

3 V. 30, &c. Debates in the lioufe of Lords , 1 V.- 463, 
fcfr. 

Depofitions cannot be given in evidence againft any 
erfon who was not party to the fuit; and the reafon is, 
ecaufc he had not liberty to crofs-examine the witnefles; 
imd it is againft natural juftice that a man Humid be 
concluded in a caufe to which he never was a party. 
tiardr. 22, 472. Bunk 50. pi. 84.—■91“- pL 148.—321. 
pi. 403. 9 Mod. 229* Cartb % 181. Fern. njf. Gilh. 

Evid. 6 2. Cb. Prec. 212. 

No evidence is necelTary in paffing a hill of attainder, 
hut private fatisfa&ion to every one’s confidence is fuffi- 
cient. State Tri . Pol. r, 676. But the fame evidence 
is requifite on an impeachment in parliament, as in pri¬ 
vate courts. Stat 1 Trials, Vol. 4. 311, 318. 

With rcfpefl to depofitions in Chancery , lee how far they 
may be given in evidence under the firft head touching 
Written Evidence. See further as to Evidence, Plena Abr. 
/' j. tit. Evidence. Com. Dig. 3 V\ fame tide, and V. 5. 
tit. Tefimoigne . Gilbert's Lana of Evidence, and Theory 
of Evidence. Alfo Bath. Pii. Pri. 207, be. 

CttagC* (enaagium) Is the fame with aqadge , from the 
Fr. eau, water; and fignifies toll paid for water-paflagei 
— Charta Regis Johann is, Idc. homintbus dt B. quod fint 
quiets dc thclonio, feutagio, pqffagio, laflagio, & de narec id 
lagan, de t wagio, be. Hill. 14 Hen. 3. In Thefauro 
Keg. Scacc. Ebor. Kot. 15, 

OglBbitte, (Sax. cna, i. e. coyugium, and bryce, frafth) 
Adultery or marriage breaking: trom this Saxon word tvs. 


marriage; we derive our prefent Englilh nOoo, to dvw a 
dame. 

l 81 ®e» ( euva ) A German word fignifying law j it is 
mentioned in Leg. IP. 1. 

4 £?attt 0 n, Is denned to be a wrong done by an officer; 
or one in pretended authority, by taking a reward or fee 
for that which the law allows not. And the difference 
between exaflhn and extortion is this: extortion it where 
j an officer extorts more than his due* when fomething is due 
to him; and exadion is; when he wreits a fee or reward, 
where none is due; for which the offender is to be fined 
and imprifoned, and render to the party twice as much as 
the monty he Ip takes. Co. Litt . 368* 10 Rep. 100. 

^.32 Geo. 2. c. 28. And fee Extortion. 

Ufcpattoj l&cgls. The King’s exa&or or colje&or: 
fometimes taken for the jbcrtjf: but generally, quieunqut 
pubis ms petunias, trihut a, veftigalia <£)’ res fifeo debit as 
cxigit, proprie mminatur cxa&or Kcgis* Niger liber Scacc; 

1 pas\ 1. cap. tilt , 

[ deamination, (ex aminatio) A fearchirtg after, or cog¬ 
nizance of a magi'hate. By Stat . 1 b z P. id M. c. 13* 
b 2 y 3 P. & M. c. 10, Julli ccs of peace arc to examine 
felons apprehended, and witneiTes, before the felon is 
committed; and the accufers mull be bound over to ap¬ 
pear and give evidence at the next affifes, be. to which ^ 
the examinations are to be certified. Mod. Juftice 176, * 
177. See Evidence. 

V\ ith jcfpciv to examinations touching church benefice?, 
f-c title Benefice. 

tfjwuiumrs m the Cljancerr, (examinatores) Are two 
ofiiCers M that comi, who examine upon oath, witnefics 
produced by cither fide, in London, or near it, on fuch in- 
I terrogatoms as the parties to any fuit exhibit for that pur- 
pofe: ami iometimes the parties themfclves are, by par¬ 
ticular order, hkewife examined by them. In the coun¬ 
try, witnefles are examined by commijfioners, (ufually at- 
tornies not concerned in the caufe) on the parties joining 
in cominiffion, be. 

{Epamuial &0U* In the old way of exhibiting Jberijft 
accounts , the illeviable fines and defperate debts were 
tranferibed into a roll under this name; which was yearly 
read, to fee what might be gotten. Hale's Sher . Acco. 
6 7 - 

CpeamlfatOJC, A word ufed anciently for exchangers 
of land : but Cowel fuppofes them to be fuch as we now 
call brokers, that deal upon the Exchange between mcr- 
j chants. 

[ exception, (except io) Is a ftop or Hay to an a&ion 3 
and divided into dilatory and peremptory. Braft . lib. 3, 
trail, 5. In law proceedings, it 
allcdgcd in bar to the aflion: and vtPWwncery it is what is 
alledged againft the fufficiency of an anfwer, tdc. The 
counlel in a caufe are to take all their exceptions to the 
| record at one time; and before the court hath delivered 
j any opinion thereon. 1 Lill. Abr. 559. And on an indidl- 
ment for treafon, l£c. exception is to be taken for mif- 
i naming, falfe Latin, idc. before any evidence is given in 
court; or the indi&ment (hall be good. Stat . 7 W, 3. 

, c. 3. Where by a general pardon, any particular crime is 
excepted; if a perfon be attainted, be. of that offence, he 
(hall have nO'bcnefit of the pardon. 6 Rep. 13. 2 Nelfi 
Abr. 763. And when a pardon is with an exception as to 
perfons, the party who pleads it ought to Ihcw, that he is 
not any of the parties excepted. 1 Lev. 26. A negative 
exprefiion may be taken to eitgre to the fame intent as an 
exception ; for an exception in*ns nature is but a denial of 
what is taken to be good by the other party, either in 
point of law or pleading. And exteptio in non except is fir- 
mat regulam. 1 Lill. 559. 

€*(Cpt»0U to Deuce, So c. See Bill of Excep¬ 
tions. 

deception ftt IDceBo anD tSttitfngo, Keeps the things 
from puffing thereby, being a faving out of the deed, as if 
the fame had not been granted: but it is to be a particular 
thing out of a general one, as a rqom out of an houJfT# 
ground out of a manor, timber outo^Und, fcfc, AW U 
ajuft not br of a thing cxprefly gramedjn a deed :f/^AL 
muft be of what is feverable from, and n« infeparahl Evi¬ 
dent tothegtant. . 1 bsfi.sfl. 1^.2%. GrtAH^ 
Where an exception goeth to the whole Iking ot 
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a Jeule pf a manor, excepting all courts, &>. the extettieu 
15 V0ld « » *ke courts; for having leafed themanT h 
cannot.be fuel, without courts; «J. lo8 . UeeTFo A 
leak was made of all a \ . 


.... nuMVHiui Hnil f/od. 108. AWltoo A 
feaie ^ made of all a man’s lands in L. wcepSSg his 
" anor of H. and he had no lands in L. but thefold manor ! 

was adjudged thac the manor palled, and that the exett- 
* ,m : w « V0ld * v SM- '70. a Ntf. Mr. 7 6*. A foS 
an houfe and ihops, except the Ihops, though this mw 
%£*£&? “ v«d as to the ihops belong” g 

SpJ i6j dem ’ bcCaute his "fognaot to the ifato 

lf_ an txnpin croffes the grant, or is repugnant to it- 
the fame U void : and if the™ he f faviogTS^ou’t 
of a„ h n y make a dc *£ 

never excepted ; as if a leafe. be made of a rectofy. ex 

S lifett^'i 0 - fc ' faving » “* Uffi- « cham 

£l Mfs bv^h! l“^ bC1 r g L eW,;l,ted 0Ut o( the »«*<■«» 
«iall pars by ithe leafe of the rectory, thb.. •»*, 170. 

Cro. EL 372* Q-wre 2 0 . B y.mepthn of trees,' the foil 

r „'!? 1 ‘ n“^ only fu * Cien£ nutriment for the trees t 

or the leflee fliaii have the paflure growing under th«n 

mSPfruri ^ or fll “ U huve » !1 ‘he benefit* of the trees, 
™.‘*,i ‘ « L , ‘ J „ c tr «* are parcel of the inheritance. 
Sr, J*' I 0, ,S &¥• 11 ‘ But it has beep adjudged, 

nz th y / r "n7 l Th t,0n woods> ““denvood and coppfces 
that the fod of the coppices is excepted. Path. slC. 2 

Crs. 487, If a leflee for year* aflign over his^ term, 

» excepung the trees; Ef.. thecxccpjion itnotgoodTbeSh 
no one can have lush a fpecial property in the trees but 

fornfo n makIs^ e i lan i d V 2 M/ ' 7 6 4 *. Tho* where leflee 
“v U f C for years excepting the wood, tfe. 
this may be a good exception, although he hath not any 

“2w“ “ but a * i" «gm-d he is ch«rge”K 
yt’fZ Ttn '^h n0£ granted his whole term. Cre. 

* \ 9 *. * b*tll. Abr. Fhefe exceptions are com- 

a thine” e ^* S h , T ‘^.“fd f ea «l and mult be always of 
a thing re t J/t. Co. Lit. *7. ' 

4 £j>Ct)&ltgej (excambium or cambium) Signifies generally 
as much as permutatie with the Civilians; as the KinX 
txcbangr, which is the place appointed by the King for 
«rW of plate or bullion for the Kfog’s coin?£sV 
Thefe places have been divers heretofore; but how there h 
on^X one, the Mm, in the ftwr. ’s, M . "/ * 
f 9 W » "’ 3 - <■ 7 * aj E.l. 3. r. ,2. j ii 6 Ed. 6. t 

, v T 7 re , iS * Eo J al £*'>>«”£' ■>/ Mtrcbant, in LeXeten, and 
exchange among merchants is a commerce of money, or 
a bartering or exchanging of the money of one city or 
<Wi fil'^hmdanother 1 money in this fenle, is efther 

#ny T' current i„ any 

country at a certam price, at which ■ it paffes by the au- 

thonty of the date, and of its own intriniick vafue; and i 
by imaginary money, is underdood all the denomina- 
tions made ufe of to exprefs any font of money, which is 

nimi'r'lw of 'xchange for money ufed in EnphnJ 
ought to be par pm pan, according to value for value i 

^?ni?wfc eXCl> * nge K *™ onde d on ‘he weight and finenefs 
of oui<mwn money, and the weight and fincaiefs of that 
of other countnes, according to their feveral fiandards, 
proportionable in their valuauon; which being truly and 
judly made, reduces the price of the exchange of motley 
of any nation or country to a certainty. But this eourfo 
of exchange „ of late ab.#M, and inoney is become a 
inenhandife, that nfes and fells in its price in regard to 
the plenty and fcarci* of it. Ibid. At Lmdtn, all 
exchanges are made upon the pound derling of 20 /. la 
the Low Countries, Franc* and Germany* upon the French 
crown i Spain and Italy, &c. upon the ducat; and at Flo-, 
rrere. fW, and other nlstc* in the Strrigbu, by the 
dollar and flonn ktoJlii/c/Excbaxgr, and Caee^,,*'. 
merw of btUs of Exchange, Set, 

^icbnngw of «oobb aim W f re the 

bal and naturaLpiSf of commerce, precedent to buy- 
tlitre m buying Hit money •was invented} 
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«>d is ufed S \y £oTcl'^ a *' ? r Ih£ ^eri 

penfation *hich the ZJrrZr ^ * hat COm - 

value for value; if the land wZZfiZ he wa '' a *'“> 



in excha) 
and both 


I* i.. T* ""to/ wp tn vvmca ; 

ifog, both parties are aa buyers and 
T#«y n«fn. <■ , i SmU. * jy,. t 


«=r=ste£Sirs 

iPiXJZ 

st xvsbrS 2 r«sts 

exchange is defeated. * Jbp. itu , he 

afc *?' ,an< l in exchange to C. D. fo r fi * ‘ ,f lve * five 
and Bfterwaids C. D. is evifted rf „„„ . «“ e f acres, 

all the exchange is defeated and C n ,n tlus cafe 
owh again. + %. .ITCre“if 9 t' “ y Shtey « 

;fie-fimple for. fee-iimple, &?<■. fo 0 » Za isTiid. e ^ u V’ ** 
be qf equal value; or of the lifc* »., n J,*n<ls need not 

ifluing oqt of land, may be exchanged ‘f 0 ° r |7S °j n "i- fce 
but annuities which charge the’ neifon “ fee; 

be exchanged for lands. ^*6^ 6* rT *° 

•n.*xth*« be made between tenant for life and r»" 
nant in tail after poffibility of iffiie torinA l te * 

^good; becaofe their «Cs,« V,?,?’ tZ’T 
Mmr 66;. An exchange made between 
and another* of uneaual inters ^ c f n tcri ? m ,n tail; 
life! but his iC, q wUnTf\Ti ay a« hi » 

And exchanges made by infants; by^perfon ZT/f 
mtmm*-, a hufband of the wife’s *'>*>»* 

vend, but voidable only, by the bifant^his fon *** T 
heir ofthe perfon T’ 

death of the hulband, who ^’a've if 
dilagree to them. ArL P°%*orfiand 

made “ C ^° n ’ af /^yhave 

word txcbanrt is tone u fedan d l ’ ** ut *^ e 
of the exchange, by entry’on thjSfo th^ Kfc of Je 
p«t,e,’ or the exchange will be void , fo/f? 
x MoJ. 91. bometimes lands intended to pafs bv it' 

sirsr^= 

two perfotis are feifed of two acres oflam/ 1 r ? lf 

hy deed gives hi, acre to foe^er Sli ffo” 6 K thcm 
to him, and each of them «rfw liverv irr? hM T e 

to the other* but not in away of exchanew ‘u.. r\. 

- ■»«» i 

» “f “ ftr luck 

if.iV Bij j ff* or land ”> ‘ail, for lands for 
“7 toe. 1:hefe deed, wjl not take effeft as exchanges 
Ft**- Exchange ic* 64.. G Z/> rr T . £ c ®* 

give his land 'J exchange/ for ofc llnd TtheVmi 
eftatC-tail, the iffue in taiJ may make it good if he will 
^avoii tbeexchange , Rtp 6 . A froffment is made 
to A, and B* and the heirs of A. and ^hev exchan 
land for other lands; this will be good* and thevfofll? 
hold the lands in the fame nature tSat the land given in 
exchange was held. Peri. fe3. zyj. g ltl 

If a lord relcafe to the tenant his fervWi ,*», ,„*i » . 
exchange of land given to the lord in exchIn«Tn’tail 
alfo, sc is ill: but if leflee for life of ff. . “ • 

another acre to his leflbr in mil, in exchlngefora refeafo 
from him^f that acre, habendum in tail i« i;ff 1 fB 
it is a good exchange. Ibid*,* „1 l** T aner ’ 
two perfons make an exchange of fondi «i- 1 " Caf ® 
eftate; each foall have an ellam (L ^ F* 1 }“ ,t n£> 

<? «1 !«!■*> ha. h«££■ 

none to the other, it will be void ? , 

to make igoo4.exchan« ^ ,L i? * 6 V *?• , And 
at the time *3 0otJl *■« things mull be in ejfe 

ItSSi-tiSXTi 1 a 

u/hirh h» u #•« u ji? ®*c»angn, for the manor of Z*. 

h void h ^ hLTJ 'after his father’s death, this 
u void, bea«feit«TOt j i„j{. J0 . 


.. to" 11 * «* toke eflWl re future, 

as well as prefeotly; for |f it be, that after thefoall of 

a ■ ' T> /I 
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Rafter A. B, (hall hive fuch lands in D. in exchange for 
hi* lands in S. this is good. Perk* SeB* 1 6 $* Exchange 
of lands in divers countries ; and it is faid of land in 
Ireland, for land in England, may be good. Latch 234.. 
By a fpecial kind of agreement, an exchange may be of 
unequal eftates'. Moor, c. 209. The condition and war¬ 
ranty in exchanges run to the parties in privity; not to 
an a$gnee v £sV. And if after two have exchanged lands, 
one of them relcafes to the other the warranty in law; it 
will not deftroy the exchange* 4 Rep. 122. t Rd. Abr. 
815, The parties themfelves, and all privies and 
(bangers for the moft part, may take advantage of ex¬ 
changes void by any defeat or accident: contra if they are 
voidable, &c. « As/. 105. Dyer 285. See Exchanges 

of Lands, Accomp. Conveyancer, VcL 1. p. 358. 

#£$8!tge tf Church KtWngU. Exchanges are now 
(Hdom ufed, except that parfons fometimes exchange their 
churches , and refign them into the bifliop’s hands: and 
this is not a perfect exchange till the parties are induced 5 
for if either dies before they both are induced, the ex¬ 
change is void. Wood's Inft* 284. 

By the 31 EL c.* 6 , ft 8. If any incumbent of any 
benefice with cure of fouls, (hall corruptly refign or ex¬ 
change the fame ,• or corruptly take for or in any refpeft 
of the refigning or exchanging the fame, dire&iy or indi- 
redUy, any penfion, fum of money, or other benefit what- 
(oever; as well the giver as the taker, (hall lofe double 
the value of the fum ; half to the Queen, and half to him 
that (hall fue for the fame. 

If two parfons by one inftroment agree to exchange 
their benefices, and in order thereto refign them into the 
hands of the ordinary, fuch exchange being executed on 
both* parts, » good; and each may enjoy the other’s 
living: the patrons mull prefonfr'hem again to each 

living 5 amfcif they refufe to da ij fur the Ordinary will 
not admit refpegiveiy, is « 

executed; antr^Lfocny^’^'^S?^* *n a y return to Jus 
former living, cv«nSfough one of them lhould be ad¬ 
mitted, inilituted and induced to the benefice of tbe 
other 5 which is cxprtdfed in the exchange itfelf, and the 
proteftation ufually added to it. Rights Cierg. 2 Co* Rep* 
74. Rol.Ahr . 814. 

4 P$£banp 0 f«t Arc thole that return money by hills of 
exchange. See Excamhiators* 5 R. 2. c. 2. 

d&jtcbeqtter, (ftatearinm , from the Fr. e/chequier , i. e. 
abacus, tabula lu/eria, or from die Germ. Jchatx, via. the- 
faurus) is an antient court of record, wherein all caufes 
touching the revenue and rights of the crown are heard 
and determined; and here the revenues of the crown are 
received. Camden in his Britan, t. 113. (kith, This court 
took its name a tabula ad quam affidebant, tbe cloth which 
covered it beiag party coloured, or chequered: we had it 
from the Norman, as appears by the Grand Cuftumary, tap* 
56. where at is deferibed to be anaffembly of high ium- 
ciers; to whom it appertained to amend that which the in¬ 
ferior jufticiers had mif-done, and unadnfedly judged, 
and to do right to all as from the Prince's mouth. 

Some perions think there was an Exchequer under the 
Anglo-Saxon Rings 5 but our bed hifiorians are of opinion, 
that it was ere&od by Kang William the Firft, vailed The 
Conqueror, its model being tlkcn from the tranftnarine 
Exchequer, eftabli&ed In Normandy long before thattime. 
Madox's Hift.Exchoq. 

in the reign of Henry the Firft, there was an Exchequer, 
which has continued ever fmee: and fhe judges or the 
court were at that rime (tiled Barones Scacearii§ and ad- 
miniftred juftice to the fubjc&s. Itf aatiejst rime# aha 
Barons of the Exchequer dealt in affairs relating W the 
date, or puhtick ferviceof the crown and mlpiit/and 
were greatly concerned in the prtfervation of rite pre¬ 
rogative, as well as the revenue of the crown; for at the 
Exchequer It was the case of the Tieaforer aid Barons 
to foe that the rights of the crown were ho ways In vaded# 
Lex Confutations* 198. ? 

For the authority and dignity of the court of Exche¬ 
quer, antiendy it was held in the King’s palace; and the 
afts thereof were not to be examined or controlled in any 
other of the King*# ordinary courts ©f juftice: rim Exche¬ 
quer was the great repofitoiy Of records, wherein rim re¬ 
cords of the other courts %\Weftmi$fter, &c. were brought 
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to be laid up in the Treafury there. And writs of the 
Chancery were fometimes made forth at the Exchequer# 
writs of fummons to affembie parliaments, Ufe. Hud* 

The Exchequer has been commonly held at Weftmwfter, 
the ufuai place of the King’s refit)ence; but it hath been 
fometimes Holden at other places, as the King pleafed; 
as at Winchefter , &c* And in the Exchequer there are 
reckoned feven courts, viz. the court of Pleat ; the court 
of Accounts ; the court of Receipts ; the court of the Ex¬ 
chequer Chamber (being the affembly of all the judges of 
England for difficult matters in law); the court of Exche¬ 
quer Chamber for Errors in the court of Exchequer ; for 
Errors in the King's Bench ; and the court Of Equity in the 
Exchequer chamber. 4 Inft. 119. 

But according to the uiual divifion for the dilpatch of 
all common bufinefs, the Exchequer is divided into two 
parts ; one whereof is conversant efpccially in tbe judi¬ 
cial hearing and deciding of caufes pertaining to the 
Prince’s coffers, anciently called Scaccarium Cmputorwn ; 
the other is the Receipt of the Exchequer, which is properly 
employed in the receiving and payment of money. And 
it has been obforved, that about the time of the Conqueft 
there was very little money' in fpecie in the realm ; for 
then the tenants or knights fees unfwered their lords by 
military Cervices: and till the reign of King Hen. 1. the 
rents or farms due to the King wen: generally rendered in 
provisions and neccftaries for his houlhold; but in thi$ 
reign the fame were changed into money; and afterwards 
in fitceeeding times, the crown revenue was changed or 
paid into the Exchequer chiefly in gold and filver. Lex 
Conftitvtionis, p. 208. 

By ftatute, all iheriffs, bailiffs, &c. a re to account in 
the Exchequer before the Trcafurcr and Barons r and an¬ 
nual rolls are to be made of the profits of counties, £sV. 
AUo isquifitors (hall be appointed in every county, of 
debts due to the King. 51 H. 3. flat. 5. 10 Ed. 1. 

Stat. Rati. And all fines of* counties for the whole year 
are to be fent into the Exchequer. St at. do Viacom* 14 
Ed. 2. Perions impeached in the Exchequer, may plead 
in their own difeharge; and there (hall be writs for dif- 
charging perions, &c. 5 R . 2. c. 9, 14. Any perfom 

I to whom money is due from the Exchequer, having an 
order regiftred for payment, may affign the fame by in- 
dorferaent. 19 Car . 2. c. 12. And the officers of the 
Receipt may receive and take for their fees t d. in the 
pound for fums iffued out, 5 & 6 W. & M. cap* 
20. 

Officers of the Exchequer are without delay to receive 
money brought thither: and the money in the receipt is 
to be kept in chefts under three^ifier^ J^ 
kept by three foveral officers, 9 W. 3. e. 28. 

The Tellers of the Exchequer were allowed 15,144 /. to 
to make good the deficiency in their offices by the reduc¬ 
tion of guineas. Stat. to Geo* i. e* 5. See 2 Geo. 2# c* 

16. 

In the lower part of the Exchequer, called the Receipt, 
the debtors of the King, and their debtors, the King’s 
tenants, and the officers and rainifters of the court, CSV. 
are privileged to fue and implead one another, or any 
ftranger, and to be fued in the like actions as ar^profo- 
cuted in the King's Beach and Common Pleas . The judi¬ 
cial part of the Exchequer is a court both of law and equity# 
rite court of common law is held in the office of Picas, 
after the Courie of the Common law, coram Barcuibus ; 
and here the plaintiff oughg^ to be a tenant or debtor to 
rim King, or tome way accountant to him; but this is 
now become a racer fiftion, and the court is open to alL 
The leading procefs is either a writ of fubpeena. Or quo 
adorns* T)m court of Equity is holden in the Exchequer 
chamber coram Tktfeoraria* Catudlario & Bar chi bus, but 
ufofilly before the Baron* only i tteJLord Chief Baron be¬ 
fog this chief Judge to hear am determine all caufes in 
2a!tr OB equity $ the ^mfoedinis are by Englijh billy 
q^danfwer, agreeable to thejpra&ce of the High CouiB a 
of Chancery; Tsut the plaintiff mqft Hkcwifo fot fmtkf&d ri 
he ft debtor to the £n»g, tbtp h*%ym material A Pf° jL 
ther he be fo or not, It bring# as abSbe o|^ervedj!aU a, ? a - 
mutter of form. I 2 4 +» 

1st this [mm -the elcigy ofoally exhUtit bills fotr 1 ^ ^ 
very oftitrirtishet, {ffr. And here the\*j«neyji^?®*‘ c “' , 
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brings bills for any matters concerning the King ; and bandar its of the Pipu ; the Ujfcr of the Exchequer, Mur- 
any peribn grieved in any caufe profecuted again ft him fiat, &c. For the ftatutes relating to the Exchequer, fee 
on behalf of the King, may bring his bill againft the the Table to the 410 edition of the Stati/ta at Larva, title 
Attorney General to be relieved in equity, in which cafe Exchequer, 

the plaintiff muff attend the King’s Attorney with a copy dfrctjequcr H&iUfi, By Statute 5 Ann. r. 13. The U>rd 
ol the bill, and procure him to anfvver the fame ; and Mr. Trcafurer may caufe Exchequer Mill* to be made of an> 
Attorney may call any that areinterefted in the caufe* or fums not exceeding 1,500,000/. for the uffi of the war; 
any officer or others, to inftruft him in the making of and the duties upon houfes were made chargeable with 
his anfwer, fo as the King ht not prejudiced thereby, and 4/. 10 s.fer centum per annum to the Bank for circulating 


his arffwer is to be put in without oath. 4 btji. 109, them. The Bank not paying the bills, aft tons to bo 
lie, 118. ^ ^ brought againft the Company, and the money and da- 

The prafticc and proceedings generally in ulc at the mages recovered : and if any Exchequer bills be loll, up- 
Exchequer Bar, where amiently there was very much bu- on affidavit of it before a Baron of the Exchequer, and 
finefs and very various, are chiefly relating to debtors, certificate From fuch Baron, and feeurity given to pay the 
farmers, receivers, accountants, Off, for debts and duties fame if fouud, duplicates arc to be mudernu : a lfo when 
due to the crown : and all penal punilhments, inirufions, bills are defaced, new ones fhall be delivered. lb:d. 
forfeitures, upon popular a ft ions, are matters cog- The King, or his officers in the Exchequer, by former 

nifable by this court. Pra&if Attorn, edit, 1. p. 292; 293i ftatutes, might borrow money upon the credit of bills. 
The Exchequer is now fa id to be the Jail of the four payable on demand, with intereft alter the rate of 3//. /■ r 
courts at IVefhninjhr ; governed by the Chancellor of the Aim for every tool, bill. 7 & 8 H\ 3. cap, 31. And 
Exchequer, the Lord Chief Boren, and three other Barone, by 8 €5*9 W. 3. c. 20. An intereft of $d. n day w<i> al- 
who are the fovereign auditors of England, and,, the judges lowed for every 100/. But 12 IF. 3. c, 1. lowered the 
of the court. There alfo fits in this court a Puifne Baron, intereft on thefe bills to 4^. a day per t ent. And by 13 
who adminifters the oath of all high-fticriffs, under- Am, cap, 11. it is funk to* zd, a day. Forging Exchc- 
ihefiffs, bailiffs, auditors, receivers, collcftors, control- querbills*ortheindorfeinentsthcieou, isfelony. St.c E dour, 
lers, furveyors, and fearchers of all the cuftoms in Eng- fiflyeffc/(from the Belg. Acciijfe, tributum) U a duty 
land, The Chancellor or Under Treafurer hath the cuftody or impofition laid upon beer* ale, and other liquors which 
of the fcal of this court* The King’s Attorney Central is had its tanning in the reign of King Charles the Second. 


4 luji, 109 , 


made privy to all manner of pleas that are not ordinary I iz GarSzi 


One principal office of cxcife 


and of courfe, which rife upon the procefs of the court; erefted in London, &c and the commiffionm and fuh- 
and he puts into court in his own name, informations of comm i ill oners appoir^d to levy this duty,, may, u«der 
concealments of cuftoms, fmures, diet And alio for their hands and fcg^,appoint fo many gaugn*v^as lhall 
intrufions* waftes and incroachments upon any of the be needful; who are to enter the houfei of bowers, inn* 
King's binds; or upon penal ftatutes, forfeiture, die. keepers* cs'iy togaug^all the coppers, fats, and vcffels in 

The Remembrancers keep the records of the court be- the fame, and maketeturns to th*^ommiffioncrs bf ex- 
twixt the King and his fubje&s, and tntcr the rules and cife, die, under whofe office and limits they live: and up- 
orders there made: one is called the King’s Remcmbran- on refufal, may forbid the parties to fell any beer, under 
<cr, and the other the Lord Treafurer's Remembrancer ; 5 /. forfeiture, dtc. by this aft. And by fubftquent fta- 
thc Remembrancer for the King hath all manner of informa- tute®, additional duties have been granted on low wines. 


tkms upon penal ftatutes uled in his office only ; and he fpirits, or brandy drawn from corn : alfo a duty of cxcife 
calls to account, in open court, all the great Accountants i$ laid upon malt, and upon fwcets, die. which is an- 
of the Crown* Colleftors of Cuftoms, c$ 7 . he makes put nually continued. An officer of the cxcife in the day- 
writs of privilege, enters judgments of pleas; and all mat- time, or in the night with a ccnftabie, may enter into a 
ters upon Engltjh bill are remaining in his office. houfe or brewhoute, and. ftay there during the time of 

The Remembrancer for the Lord Treafurer makes out all brewing, ifc. Brewers erefting or altering any back, 
the etlreau ; he lets down in his book the debts of all ihc- cooler, copper* die. or keeping any private ftore*houfo-<; 
riffs, and takes their foreign accounts; and iffues out writs and malfters keeping any private veflels for ileeping of 
and procefs in many cales, die. And thefe Remem- barley, without giving notice to the officers of the excite; 
brrpcey^lsave aUurpm to do buftnefs under them s in either cafe, forfeit 50/. and bribing a gauger incurs 

who by ftatute are n^Mariffue out of the Remembrancer’s the penalty of 10/. 15 Car, 2. c, 11. 2 IF. & M. 

office, any writs upon fuppofition, but upon juft grounds, 1 4 W. 7 ftp $ W, 3. 8^9 W. 3. c. 19. See 

die. t Jati 1, c, 26. , i-C?ra* 3. whereby the excife on beer and ale, dir. is granted 

There are two Chamberlains that beep the keyifdf the to King Ccorge the Third for lifou Officers of excite may 
Treafury, whuc the records He, with the book of Domcf- go on board, ihips, and feaich for rum, arrack, ami other 
day, die. They may fit in court if they pleafe, but not cxciftublc liquors, as officers of the cuAoms.niav do, and 


Sheriffs* in the pricking whereof they have a vote. And And three of the cominiflkmcrs of cxcife have power to 
be Tides the Chamberlains* there is'a Clerk of the Pipe, |n determine all complaint* and informations concerning the 
whole cyftody arc conveyed out of the King's .and.Tf A* cxcife duties.; as well as juftices of peace at their faffions, 
lurer’s, Remembrancer* a® water thrOuglf a piffe* all/ gtai* 1 Geo, 2. c. 21, Vide 9 G&, 2. c. 35^ See 
accounts and debt#due to the King. T he Controller of she tiat. 10 Gee. 2, c. 17. 24 Geo. 2. r.40, and 26 Geo. t. 

Pipe ; which is faid to be the Chancellor of die Exchequer^ 'c. 32. Sec farther Table to, the 410 edition of the Statutes 
The Clerk of the Eft roots, who receives the eftreati fromthe at Large : and alfo an account of the method of charging 
Remembrancer’s office*, and writeth them out to be ferved the duties of cxcife, dfc, and of the names and bufineis of 
for the King, die, The Pcr#gn Oppoftti who oppolWdr fame of the officer® employed therein, at the end of Ghlb, 
makes a charge on all sheriffs, of thei#J^eett Wax, Exth, edi t. *75 S . 293. ; 

i, e. fines, im*cs, amerciaments, recognifances* die, cer- Cicftftfiei, A flaice for the carrmg oft' 

tified in eftreats annexed to the .writ, finder the feal in water; and-fli^piyificht tp the lord for the benefit of fuch 

t reen wax, and delivercth the fame 10 the Clerk Of the a fluice. Kt oks'itfcndim in 09dm manem am awn ex- 
Iftreats to be putln prooefs. The Auditor 1, that take, the clufagiis, 6>V. Aloft. Ang* tom. 1. p. 39S, 537“. 
accounts of the King’s Receivers, Cblteftoiaq tfe: and per- . !* in Lam French the i.anc with 

feft them. The four Tellert, whofe bufinefs to receive and exetmhmmaibn in, Bxglijh. Stat. 2 3 Hen. $, c, 
yuy all money it well known. The Clerk oft he Pells, from (exemmunitatio j An ccclcfirJlioal 

his parchment rolls, Called Pettit BfeepUrum. The Clerk cenfurir, byJv|f%lTf'fi ^erib» is excluded from the comnniniou 
of the Kihi/t, { who maj?^roU of fuch funis a# the ffiCriff of the ch u^hV . ^e company of the futhfub It 

upon pxiccfsft die*. The Clerk of the Pleas, hath been thus ^efified rCxcommunicado r;} mbit attud 


upon pi 


■whoiV office allomofiia and privileged perft>ns are to ffie emfura 'a tdfoini ' it'djrttdj& tcclc itJfia 
.1 1 .1. 1^. ---. .... /•_ 


and be Incd; and here are diverfi LWW* Clerit employed in prPvons legitimdeaditmumonefaeramentorutn qu,uihq\ homU 
fuits commenced or depending in this court. Then there num. Audit is divided into major cm and minerem ; mins*- 
Is a (krtrtf the Summons ; Under Chamberlains of the Ex- eft, per quam quite ajhaamentoruju partu v r."f -v^ l 

chequer-, Secondaries in the offices of the Rerucmhramert -} 4 R fanout a 


# 
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JenUntia arcetur: major eft, fust non folttm n factwent or urn , 
<verum etiam fidelium commitment cxdudtt, (A ah omni uctu 
legitimo ft par at (A AviAt. Venatonus 4 c font. Excom'. 
The form of an excommunication was of old : Auchntate 
Dei Putrit cm ni potent is tA Filti (A Spirit us Saudi-, (A Beat* 
Dei Genet r/cit Atari,e, omniumqus Sandorum, excommuiii- 
camus, anathemaiixumus, (A a limUihm Sand# Mutr.s Lc- 
chjiat fequeflramut, (Ac. Leg. Will. I. 

The icntencc of excommunication was inftituted origi¬ 
nally for prcferving the purity of the church; but ecelc- 
tiaitica dia not fcruple to convert it into an engine: for 
promoting their own power, and in Aided it on the moll 
frivolous uccafions. Robertf Hfl. Emp. Charles V. 2 D. 
109, &rv. 

Herein is to be confidered, 

I. In what cafes and by whom perfons may be excommtini- 
cated. 

II. Of the dfabilities the excommunicated are under, 

IU. Of the. proceedings in excommunications, and how the 
excommunicated arc abfolved . 

I. In what cafes and by whom perfons may be excommuni¬ 
cated, » 

This excommuication is generally for contempt in not 
appearing, or not obeying a decree, (Ac . And in other 
relpeits the caufes of it arc many; as for matters of he- 
rely, refuting to receive the facrament, or to come to 
church ; incontinent adultery, timony, &t. A man 
may not be excommunicated for matter of dcfairh-tbn, 
C' (■. % 

In foqyec&fes perfons incur excIBwsnicauon ipfo ja&a^ 
by a& ofopliytamcnt; buith^y arc UTOc tirft convicted oi 
the offence by Jaw, and the couvi&km is tranfiyitted to the 
ordinary. Dyer 275.^1 Detit r. 140^ 

By tEdw, o. c. 4. “’If any perlon lhall finite, or Jay 
violent hands upon any other, either in any church or 
chinch yard, that then ipfo fads every perfon fo offending 
ihall be deemed excommunicate, and be excluded from 
the fellowihip and company of C hrif\ congregation.” 

And it is further enabled by the faid flatute, “ That 
if any perfon Ihall maliciouily ftrike any perfon with any 
weapon, in any church or churchyard, or fball draw 
any weapon in any church or churchyard, to the intent 
to Strike another with the fame weapon, , that then every 
perfon fo offending fhall Hand ipfo fado excommunicated 
as aforefaid.” 

By the St at, 3 Jae* 1. cap. 5. fed, 11 (A 12. it is en¬ 
acted, “ That every popilh repufant convift fball ftand 
to all intents and purpofes di fab led, as a perfon lawfully 
excommunicated.” 

None but the bifhop is to certify excommunication, 
unlefs the biihop be beyond fea, or in remotis ; or except 
tiic certificate be by OuC that hath ordinal jurifdi^iion. 
And if thj ordinary excommunicates a perfon for 
any thing where lie hath not cognifance of the caufo; the 
party mt’> bring an action againft him, or the ordinary it 
is faid n^. bo indicted* 1 Inf* 134. 2 luf. 527. 

IDM\ Uf. 508 - # 

Anno 3d II. 3. Boniface archbilhop of Canterbury, and 
the other bithops, with burning tapers in their'hands, in 
IVrjlmiujht-Hall before the King? and the other eftates of 
the realm, denounced a cunc and excommunication 
again 11 the breakers of the liberty of the church : and by 
S*at, 9 E. 3. Bilhops may excommunicate not only all 
perturbers of the peace of the church, but alfo felons, and 
other offenders, £?<. And by the ecclefiaflicid laws, ex¬ 
communicated perfons are not permitted to have Chriitian 
burial. 

II, Of the difahditits the excommunicated are under. 

An offender excommunicated is difablcd to tfo any 
judicial ail, as to foe any aition at law, he a witoeft, 
esc. though he may befued: but every excommunication 
doth not difable one; for if a mayor and commonalty 
bring an a&ion, an excommunication of the mayor fhall 
not difable them, becaufc they fue and anfwer by attor¬ 
ney : and if a bifhop is defendant, an excommunication 
by that hi (hop fhall not difable the plaintiff; and an ex¬ 
communication aguinJl an appellant, while she appeal In 


depending, i» void. I hft. 134 - 4 */’ U f 

50li. Popifti reenfant. convift are diUbled as perfons ea- 
communicate, Stat, 3 Jac. I. r. 5. 

Excommunication is a good plea to au executor or ail- 
mi m lira tor, though they lue in auter droit, lor an excora- 
municate perfon is excluded from the body of the church, 
iu;d incapable to lay out the goods of thedeceakd to pious 
ulb: alfo it is cme of the effects of excommunication, 
that he cairns be a procurator or attorney for any other 
perfon, and therefore cannot represent the deccufotf. 43 

E . 3. 13. t 0. lit. >34. . . 

Excommunication is no pica on a qui tarn, becaufc it is 

for example; arid the ilatute having given the informer an 
abiliry to fue,* and not excepted excommunicated perfons 
ft cm the liberty of informing, he is enabled to fuc by the 
ftaiute, notwithi’tanding the cenfurcs of the church. 12 
Co. 61, 

When excommun ; arnoh is pleaded in the plaintiff, he 
fhall not reply, that he has appealed from the fentence, 
for the fentence is in force until it is repealed; and whilir 
it is in force, he cannot appear in any of the courts of 
juftice, but he may reply, he is abfohed; for then hi* 
disability is taken away. Bro. Excommunication 3. 3 

Bulfi. 72. 20//. 6. 25. PLicit a. Gen. io, 72. ^ 

lit. Of the proceedings in excommunications, mid bow the 
excommunicated are aBflvcd. 

Excommunication is pubJiihedin the church, and if the 
offender da not fubmit in forty days, then the biihop E :,> 

; certify the excommunication into the temporal court.-, 

* tifttiftg forth fpecially the caufe of excommunicadon, that 
the judges may fee whether the ecdetiaftical court hath 
cognifance of the matter; -and thereupon the party may 
be taken and imprifbned by virtue of the wiit J%’gwJScavit 
or capias excommunicaturn , and is to remain in priion till 
he fubmiti and is abfolvcd; when the biihop iikrwife 
Certifying the fame, another writ iffues to the flieriff to 
dikharge him. 2 Inf, 1S9. 8 Rep. 68. 2 Arij. Abr . 

768. 

The bifliop’s certificate, if he die before the return of 
the writ, fhall not be received, for his fucceflor dial! cer¬ 
tify; the jignifiin-vit muft mention that the party lived 
within the diuceie where he was excommunicated, and by 
what biihop; if it be pleaded, the time when is to be 
ihewed; and excommunication muft be declared in the 
eccletiaincaJ court before they proceed, 8 Rep. 68, 

2 Crv. 84. Moor, ca. 667. Latch 174. HetIcy 86. 

lc hath been adjudged, that the fpiritual court hath 
not power to meddle with the body oLany pefffcms what- 
foever, or to feud procefs to ; for if a perfon i# 

excommunicate for contempt, (Ac. they ought to certify 
it into the Chancery, whenpe it is fent into B, R. and 
thence tffues proceh.. Cro. EU%. 741. See the next ar¬ 
ticle, Excommunicato Capiendo. 

As to the method by which perfons excommunicated may he 
abfolnted . 

Jf a perfon be unjuftly excommunicated for a matter of 
I which the fpiritual court hath not con usance, .^»<1 he is 
‘taken on * writ of excommunicato capiendo, the party 
grieved Ihall have a writ out of Chancery to the ihcriff, 
to deliver him cut of prilbn. 2 Inf. 623. 12 Co. 76. 

F. N. B- 141. 

So if the fpiritual tour ^proceeds iuverfo or dine, as if 
they refufe a copy of the libel, (Ac. a prohibition fliall go, 
with a clank to abklve and deliver the party injured* 

1 Sid. 232* • 

Alfo if a man be excommunicated, and offers to obey 
and perfom the fetuence, and the biihop refufoth to ac¬ 
cept it, ami to affoil him* he fhall have - a writ to the 
bifhop, mp*iring him, upon performance of the femencc, 
to aboil him; and the mfoh thereof is, for that by they 0 
excommunication the party is difabled tafue any adion, 
or to have any tetsfcdy for any wrong done unto him, io 
long as he ihall remain excotffcumicatc ppnd alfo the 
party grieved may have his «&ion uJ»on his cafo againft 
the biihop, in like manner as he may when tlfe bifllSr - 
doth excommunicate him for a matter which vlongeth 
not to the ecdciiafucal cormiance; alfo thejJfhop, i n 
4 . fr thoiir 


.s 
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rifjoic cafes* may be indited at &£ fait «f theKIng: s If a plaintiff {a an a&ion lK;«xt»mmunkat?, and afte* fcs 
Infir 623. . *# > gets letter of abfolutian j on fliewing them in court, h« 

But if the excommunication be fojr a juft caufe; the may have a re-fummons, $$e, upon his original. 1 
party muft make prefont fatisfa&iou before he* can be 133. 

abfolved, or he muft put in caution, that he will here- tfejrcommanfcata IKecfpfeuftO, I* a wfit whereby per- 
.after perform that which the bithop (hall rcafonabiy and fons excommunicated being for their afcftinaCy committed 
according to law enjoin him $ which caution, in the Civil to prilon, and unlawfully delivered, before they have given 
Jaw, is of three forts. 1. fidejujforia, as when a man caution to obey the authority of the church, are com* 
bindeth himfeif with fu reties to perform fomewhat. a. manded to be fought after v and imprifoned again. Reg*. 
Pignoratjp, or real:* cautio, as when a man engageth goods Orig. 6?. 

or mortgageth lands for the performance. 3. Jurat or in, {exemtio) Signifies the lafi performance of 

when the party who is to. perform anything, taketh a an as of a judgment, 1 &-. And is the obtaining of 
corporal oath to dodo it j which laft is now the moft fre* pofTefiion of any thing recovered by judgment of law. t 
quent method. Sir Mdw. Coke, in his Reports, makes two forts 

This method of taking caution was held to be again ft of execu tions; (sncjinal, anoclier with a qucu/pc, tending 

law. 1 Bulft. 132.--But .was afterwards on great to an end: an execution final is that winch makes money 

debate held to bt good; and that the bilhop having a of the defendant’s goods* or extends his lands, and delivers 
diferct ion ary power herein, it was much in his option them to* the plaintiff, which he accepts in fatisfa&ion, and 
10 take caution by obligation asbye&her of the two other is the end of the fuit, and all that the King’s writ requires 


methods. 2 lev. 36. Raym. 22$ 


to be done: the other writ with a qxoufquc, though it 


If after a perfon is excommunicated, there cotnes a tendeth to an end, is not final: as in cafe of a capias ad 
general ail of pardon, which pardons all contempts, fcjfr. fatisfaihitduw, which is wot a final execution, but the 
it teems that this offence is taken away without any formal body of the party s» to be taken,’ to the intent the plain* 


Lution. See Cro. Car. 199. Cro. Jac. 212. S Co. tiff be fatisiied his debt, (2fr. and the iraprifoument of the 
1 Jen. 227, 2 Lev. 36. Gibf.Lod. 1110, . defendant not being abfolute, but anti! he do iaiisfy the 

^communicuto CapicuOO, Is a writ dire&ed to the fame. 6 Rip. 87. 

.ft' for apprehending him who ftands obtiHiatcly excom- Under this head it is material to confidcr* 


abfolution. See Cre. Car. Cro. Jac. 212. 8 Ce. 

6^ 1 Jen. 227, 2 Lev. 36. Gihf.Lod. 1110, 

©teomuiunicuto CapicrtM* Is a writ directed to the 
flieiift' for apprehending him who ftands obtiHiately excom- 
muuicated tony days ; for the cftntenipt of fosh a petfon 
not feeking, absolution, being certified-or Agnified info the 
Chancery; this writ i flues tor the imprjicmiug him without 
bail or mainpi ifo until heooftforme. fyi V. B. 62. BytJie 
Scat. 5 Elix. f* 23, Writs -de wceommudkato capiendo foall' 
illue out of the court of Cl^oeery in term-time, and be 
returnable in A*. R. &c. ' Theyfhaii be brought fealed into 
the King's Bench, and there opened and delivered of record 
to the inerifi*, and there muft be twenty days between the' 
tefie and the return: and if the fheriff returns^* eft 
i went us on the writ, a capias with proclamation is to be 
granted for the party to yield his body to gaol under the 
penalty of 10 1 . And if be do not appear on the iitil capias 
and proclamufon, a focond is to go forth,and he is to forfeit 
20/. <Kc. But by this ftatute, if in the excommunicato ca* | 
pleadi, the party excommunicated hath not a Efficient addi¬ 
tion, as to his place of dwelling, &c. according to 1 EL 5. 
c. 6. Or if in th tfig^rmit ti is contained, that the ex-, 
communication proceeds upop acaufeof contempt or foiuc 


I, Of tie nature and feveral kinds of executions, and 
mkmt things were Uabk thereto at Comma Imv, (ffc. 

0 , Of the judgments on which the feveral executions may 
,, he taken’out, and where the party /hall b<. concluded by 
. the ele&ion of PVMf them, ,,c?V. » 

III. [By whom, fpr |ft whom* and at what ttye exert *- 
' tions sapy be feed, and by whefa they jha$ he executed, 

and haw thpytr^t to be releafdhand dijiburgedi 

IV. To what emk executions Jhall relate, Jo me to avoid 
alienation, and of the Kings prerogative in re/pel? of 
executions n 

V. Of the party's remedy againjl irregular exet Miens, and 
of the offence of ehftruBing execution. 

" i 

l. Of the nature and feveral kinds of executions, and 
what things were liable thereto at Cmmon law, iyc. 

'The writs of exfcctitibn ht Cofomon law wore only a 


original matter of ixrcjy j forrefofin^ to have a child hap- ff. fa> oxi the gObd^ fttid CharteU ; and a Uvari facias to 
tisudi to receive the jacrament, to ct>me fo divim fervite, levy the delit or 'dfohages upon’ the land and chattel*): 
or for error ill matters of religion and do&rine, for t*m- afterwards a «w. ad Jktisfac. was given by Stat. 25 Ed. 3. 
tineney, afury, ffmm, fffffwy in the eCclefiaiUcai COjttrts, or ^ 17, Ahd an elbgit by Stat. Wefint. 2. t. 18. which 
idolatry ; he ikall mfcfficisivthe penalties in this a&; ^sr his makes the body lfoble, and the future profits of land::, 
contempt innot renderiu^lMtB&lf prifosjer^poh, |hf c«b**h i htfi- 154. a hi/ft* 394. . 

toV* So that the ftatutcdoti sfot reqalfo the The rcafon why by the Common law, where a fuQcft 

proclamation&, «iidche pcnalties in oriier cafo?,bad execution'For debt or damages, he could not have the 
ten cafes mentioned* 2 I*/L fifib And _ body of the defendant. Or his lands in execution, (unlefs 


judged where a perfon has been mAp^t it Were ih? fpecial kafes) was, chat the defendant’s body 

of. table cahfos Were ceotc&icd hi Zhtjffgtffidvifc might be at liberty, not only to follow his own affaire and 
perfon cxitomnHtniicate fiihuidjfo.difoher^d i»f fhe j^ttwN'i.'-jbdSbe&y.bfoalfo to ferve his King and country; and ta* 
ties; but hot cf *he it king away the pofteflion of his lands would hinder the 

has fidfo bCC&hdkk that for any <Sf ^ijfoiftfos in following of his husbandry and tillage. 2 lnft, 394. 

the'fouute*''themtfoftht 40 gbtt "cdpdai atl 4 : : .', Though neither the body, nor lands of the debtor on 

be a*ad<Utfch W ; l'he writ’:; pother a judgment could be taken in fotekution at Common law, 

aefary; attd'if then ''’be \Vrifh ■ a : pe^U$y* but only his goods; yet in afitibn of debt again ft an heir, 

court will not difcharge the party, tect the, pofoaftymriy; upon the bond of hw unccftor, his land which he had 
but for want of addi#n«^fo caffo Where that is roqntfod, by difeent was fobjea to be taken in execution. 3 Rrp. 
the party fofoll xi. In aftion or defot^againft the heir upon his mi- 


293,.; ve^y, : c. eeftot’sf bond* tbhfo >ms jmjgment by nil duit: nnd it 

23. for the due emfoutiou of .this' jdtihJmde of was, |i«ld that jtlie 0?omd have execution again ft the 

proeefdinjK 'whichthe'party'who-*is'<jfotetth:.0'U|^t' yd, puriue, heir,' pf x ahy lands;or goods. Dyer tig, 149. 

in , . . Ju.dgmebf'wa# 'Mij ^aihft''the heir by nil duit, ana r. 

thefoeriff fiiTtJ^idy b«dafg bought agftinll him to haveexccution, he 
for «^ff.tit was adjudged that this plea 

upoth ceri(fi4afo' : ft# c^nformlity to was judgment by nil di is, and the cKel¬ 
tic cccl^jftafikat jurifdi^ion T Qrig .. be’ibti'Ms pWh lauds. *Dycr 344. 

67. At>d!' : wlM«e''r •Uiudtfty -.jexcommtmkited, „he • , v Ukh.ljh^ Js>ai'4iffofe«ice .between a fire facias and an 

may by afo <Mwu • rsrphsy [ Slf^oh^ b^ an heir upon a bond of hi.< 

andfomedyifoi 4 y *t wdtom by'# ex ommudteata ^ntdfor^/fo idtehcif is • named. Poph. 193. On 
deBberadd*; -pi^ifo»tion> ^r..' And fox- ijudgtyeht 'for: the 1 debt of an anceftor, where the heir 

h general pa ; iddsi^: pmtywtp' hftW 9 /a mrHm the biihop bmb tohdawtr labds defccovled to him, ex cution may be 
to abfolve him* ; ■ 7^. . 'Latch 203. Gndb* 27a.. tstkcm's^hfoft fotih heir to the value of ilu kind, & <• for 
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the debt of his anceftor, as if his own debt, 3 4 

U'.cjM.c. 14. 

It a perfon have judgment given againft him for debt 
or damages, or be bound in a recognizance and dicth, 
and hi, heir be within age, no execution fhall be fued of 
the lands during the minority; and againft an heir within 
age, no execution fhall be iued upon a ftatutc merchant 
or ftaplej £ dc. 1 In ft. 290, There is an execution on 
body, lands and goods, upon a ilatute merchant, ilaplc 
and recognizances. 1 In ft. 289. 2 lnft. 678. 

In perjmetl actions t execution is either by capias ad fa - 
tiifai lend, or fieri fatias againft the body or goods; or 
elegit againft the lands, &c. In real and mixed actions 
the writs of execution arc habere faciasJhfaam, to put the 
party in poffefficm of his freehold recovered by judgment 
of law; and habere facias pojfeffitsnem, to put him in 
poffeilion of his term, tdc. And after judgment, iffues 
procefs of execution ; for it begins where the a&ion ends. 
No execution for damages recovered in a real action, lliall 
be had by capias ad jatisfaciendum : but where a man 
hath judgment to recover lands and damages, he may 
have execution of both together. % Rep. 141. 

Whatever may be affigned or granted may be taken on 
an execution. Frauds and Najb's Rep . temp. Hard-tv, 
per Annaly 53. Nothing can be taken in execution that 
cannot be fold, as deeds, writings, c. Id. Rank- 
vr/es, f 5 >. cannot be taken in execution, as they remain, 
in fome meafure, chfcs in a It ion, lb. 

II. Of the judgments on which the federal executions may 
he taken out, and where the party ft}all kecc:; luded by 
the election of one of them , &c. 

When a judgment is tigned, ynption may be taken 
out immediately upon it, and nc|a n|r be delayed till it 
is enteied, if being a perfect judgment of the court before 
entered. Co . Lett* 505. And if the judges of the 
court of/?. R , fee orfe againft whom there is a judgment 
of that court walk in Weftminfitr hall, they may fend an 
officer to take him up, if the plaintiff defire it, without 
a writ of execution. Pan-eft. Rep. 52. If execution be 
not fued within a year and a day after judgment, where 
there is no fault in the defendant, as iF writ of error be 
Dot brought, iZd there muft be a feire facias to revive the 
judgment, which in that time may be had without moving 
the court; but if it be of longer handing, the court is to 
be moved for it. 1 lnft. 290. 2 lnft. 771. But if the 

defendant be outlawed after judgment, (as he may where 
he cannot be taken in execution^ or hath no lands or goods 
to pay the debt, fcfr. when the fait is commenced by 
original) the plaintiff need not renew the judgment by 
ft re facias to obtain execution after a year. 1 lnft. 290. 

It hath been adjudged, that by the Common law, if a 
man was outlawed after judgment in debt, the plaintiff 
was at the end of his to, and he could have no other 
procefs after that personally; but was put to his new ori¬ 
ginal, fsfe. 2 Nelf. Abr. 772. If the plaintiff doer not 
proceed upon the feire facias $ he way bring afl a&km 
upon the judgment: and after judgment againft the dc? 
fondant, in a&ion where fpecial bail hath been given, 
the phi.u iff may have execution againft the defendant, or 
prokcutc his bail. Common Law Com. placed 206. If 
one be arretted upon procefs in 2b 2?. and puts in bail £ 
and afterwards the plaintiff recovers, and the defendant 
renders not him fell according to law, in fafe-guard of 
his bail, the plaintiff may at hss election take execution 
againft the principal, or his bail; hptif he takes the bail, 
he ftirdl nev« afterwards meddle with the pri^pal. 
Ora. fat. 3 20 . 

Execution may not be fued forth againft the bail,: till 
a default retained againft the principal, Ccldjb. 

That is, by getting the Jkeriff to return a non eft invent m, 
on a ca. fa. fued out againft the principal. If one re* 
covers jointly againft two in debt, the execution muft be; 
joint againft them . the court cannot divide an execution, 
which is Utirc* and grounded on the judgment. Mich* 
24 Car. R. R. A man and his wife recovered in an ac¬ 
tion of debt agamft the defendant 100/. and damages; 
then the wife died, and the husband prayed to have exe¬ 
cution upon this judgment: the court at firft inclined, 
that it fhould not furvive to the husband, bus that ad- 
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miniftration ought to be committed of it, as a thing in 
aftiou; but at laft, they agreed that the husband might 
take out execution, for that by the judgment it became 
his debt due to him in his own right. Cro. Car. 608. 
i Mod. Rep. J75I, 180. 

If judgment be againft two* on the death of one, rhef 
plaintiff fhall have execution by feire facias againft the 
furvivor j and though he pleads, that the other defendant 
has an heir alive* idc. it will not prevent it. Raytu. 26. 
And where two per fans recover in debt, and bii’ore exe¬ 
cution one of them dies; it has been held, that execution 
may be fued in both their names by the furvivor, and it 
will he no error; which may be done without a feire fa¬ 
cias. Noy 150. An execution may be executed after the 
death of the defendant; for his executor being privy, is 
bound as, well as the teftator: and where execution is 
once begun* it cannot be delayed, unleft there appears 
irregularity > an audita parch is no fuperfdcas to it, 
nor ihall any thing flop the fheriff from idling, &V. .t 
Cro, 73. Lotnhcra. £3* 389, 

A man can have but one execution jf but it mnft be in 
tended an execution with fatitfatftion* and the body of du* 
defendant is no fatisfaftion, only a pledge for the debt. 
5 Rep. 86. When a perfon dies in execution* it is with¬ 
out iatisfa&km; fo that the plaintiff may have a Jkri 
cias againft the goods, or elegit againft the lands. It was 
not lb at Common law. Hah. 57. But ’tis given by 
Stat . 2 t Jac, 1. r. 2±. * Where a perfon was taken on 
a eafias titlagatum, ana died in prifbn, the plaintiff having 
chmen this execution, which is the higheft in Jaw; ii 
has been held that the defendant dying, the law will ad¬ 
judge it a fttisfadion. Cro. Elia. 850. By ftatute, if a, 
perfon in execution dies, a new execution fhall iffue 
againft the lands, as if he had never been taken in 
execution. 21 Jac. t. c. 24. If an execution be exe¬ 
cuted and filed, the party can have no other execution upon 
that judgment 5 becaufe there can be but one execution 
with fatisfadlion upon'one judgment. 1 hill. Abr. 565. 
If the execution be not returned and filed, another exe¬ 
cution may be had: and if only part of the debt be le¬ 
vied on a fieri facias* another writ of execution may 
fued out for the refidue thereof. Ibid. 

But if you once charge the body of the defendant m 
execution on a capias fatisfaciend. you may not have any 
Other execution againft his goods* ifc. except the de¬ 
fendant make an cfcape, or is privileged, or die in exe¬ 
cution. Prafiif. Selic. 248. Though if one take out 
any writs of execution, and they have no eftefi, he may 
have other writs on their failure. Hob. 57. If a perfon 
taken by ca. fa. efcapes, the pla^tiC may have a new 
execution, Cro. Car, 174. In cafeany prifoner com¬ 
mitted in execution (hall cfcape, any creditor, at whole 
fait he funds charged, may retake him by a new capias 
ad n latisfashnd. or fue forth any other kind of execution, 
as if the body of fuch- prifoner had never been taken m 
execution. St at. 8 9 W* 3. c. 27. Where two are? 

Sound jointly and fevcrally* and judgment is had again ft 
both of them; if one in execution dcapes, the creditor 
may take out execution againft the other: but if he go 
by licence of the, Creditor, then the other will be dif 
charged* Crf. Car. $3* If, one in execution be deli¬ 
vered by .privilege of parliament,, when the privilege 
eieafes,' the plaintiff may fue oUt a new execution agajnTt 
him. 1 Jac. r.:ri 13. 

III. Ry whom/, againft whe&ftand at what time execution* 
may be fad, and by whom they Sail he exemed* and 
how they fan to be releafed and dgekdrgei, 

HwanteMivi/krt ' ‘ *■" 

No pttribti h Quitted to, or can fue out execution, 
who is not jprivy to th$ judgment, or intitled to the thing 
recovered; «s heir,' 1 xhfeutor* or adminiftrsitor to hibi who 
..ha's judgftW^' > 8B9. ■ , 

If one iwvd judgmdnrto recover lands, and. die before 
execution, bis heir Ihall have.it; where tenant ift 
tail recovers and dies before the execution witUkft iffue, 
he in reniainder may file one execution: aft’heir is to 
have execution for lands, and the executor or hdmimftta- 
tor for damages. Co. Lift. *f». fyer 26. The execu¬ 
tors of executors may fue out execution of a judgment; 

d i,,,. 
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but an adminiftrator getting judgment in behalf of the 
inteftnte, and then dying, neither his executor, or admi- 
mltrator fhall takeout the execution, but the adminiftra- 
tor dt bonis mu adminifiratis of the firft inteftate* 5 Rep. 

9. And fee 17 Car* 2. e . 18. 

But if an adminiftrator, durante minors create of an 
executor, recovers in debt, and before execution the exe¬ 
cutor comes of age, he {hall have a fare facias on this 
judgment; for carrying on the fuit in right of the exe¬ 
cutor, made the executor privy thereto* 2 RoL Abr* 

8 8 8-9# 

If a man has judgment for the arrears of rent, and 
dies, his executor ihall fue out execution, and not the 
heir ; for by the recovery it becomes a chattel veiled, to 
which the executor is Jncitled. I Rot. Mr, 880. 

if a ilatute be enured into to husband and wife, and 
the husband dies, the wife ihall take out execution. 1 
RoL Mr . 889. 

So if hufhand and wife recover lands and damages, and 
the huftaud die?, the wife fhall;halve execution of the da¬ 
mage*, iiiul not the executors, of the hufeand. i Rat. 
Abr. 342, 889, 890. 

if there be judgment in debt again# two,' and one dies, 
a fare fadar lies again# the other alone, reciting the 
death; and he cannot plead, that the heir of him that is 
■tf*r.d has affets by defeent, and demand judgment, if he 
ought to be charged alone; for at Common laW, thb 
charge upon a judgment being personal furyived, and the 
ilatute of It'rjtm* 2. that gtvA the' clegit, does not take 
away the remedy of the plainpff at Common law; and 
therefor* 1 the party may take out his execution which 
wiiy he pleafts* for Che words of the Ilatute ar t* fit in 
tie3hr. cv but if he fhouid, after the allowance of this 
writ and revival of the judgment, take out an elcgit tp 
charge the land, de party toy have remedy by fuggellion, 
c»r die by audita qurrela. Raym. 26. I Lev* 30. S.C. 

1 Keb. 93, 123. S.C. ' ^ „ 

By the Common law, if judgment be given again# a 
man for debt, or damages, and the defendant dies before 
execution fnrii, his heir within age is not liable to exe¬ 
cution during his minority; but the parol muft demur 
in fuvh cafe till he-comes of age, Co. Lift. 29 0. a* 1 
Rot. Air. 'i,jo. 

And this privilege of infancy does not only proteft the 
infant, but all others who are afteflcd by the judgment; 
m if there be father arid two daughters, and judgment 
be given for debt again# the father, who dies, one of the 
daughters being within age, partition being made, the 
deleft fb^Jl not be charged alone, but Ihall have the be* 
isefit of h :r iiftcris minority, which puts'a flop to the 
execution. G % L// Vl 290. a. • 

There can be ht> execution taken out again# a member 
of parliament. during privilege of parliament: alfo no 
rapists can iffuc againft^ peer; for even in the cafe of a 
private ju-rfon at Common law, the body was hot liable 
to creditors; ?md the ftatute of Md. 3. which fubje&s 
the body, does not extend to peers, hecaufe their per* 
fons are ftcred; As alfo the law fuppofes, chat prrtbns 
thus diftinguidled by the King, have wherewithal other- 
wile to Jiitbfy their Creditors. 6 Co. 52. Hob. 61. 
Cro. Car. 203." ' ■<;'■■■■¥ 

IF a writ of execution be taken out Again# a clerk in 
holy orders, on a judgment’obtained again# him*, or upon 
ft ilatute lb pic, or rccognissapcc in nature of it, which he 
has entred a wo; and the Uteri# returns', that he is acM, 
he might to extend bis J^v fee and chattels, dr return that 
be hath Neither * but if me returns, quod chrhm ft bene - 
fid at us tmlfah habeas haicunt feodum* Jed quad Senefniatus eft 
in fuch a dihede* then a writ of tequeftration ihall iflrie 
to the bifhbp to fequeftcr the living 2 RoL Abr. 474. 
1 RoL Abr, ftgi. 2 hft. 472; 207. 

A .c^ftR^ffafLj^cmdim toy be executed upon a 
prifthef i# fndftm fbr febnyiin4 if ho be? acquitted of 
the felony, the fhcriff is to keep Mm. 1 ML Abr. 567. 
But wtVitrft pt^rfon is in prifbb ifbr criminal matters, hi 
^ought/ot F& tfe with # ci^ii aft ion without leave 

yet if he be charged, he dudl not be dif 
' charged. ■ Ray}#. 38, Where n-ot allowed, mi a pardon, 
fee barf, 153* A ea. fit. will licitgmntt a man who is 
outlawed for felony, and he may be taken in cKoeutich at 
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the fuit of a common perfon. Owen 69. And if he was 
taken upon a capias utlagut. which was at the King** fui^ 
he ihall be in execution at the fuit of the party, if he will* 
Moor $66. But this is not without prayer of the party: 
and if after a judgment given, the judges of their own 
heads, or at the requeft of any per ion, without prayer of 
the plaintiff, commit the defendant fo prifon; by this 
he Ihall not be faid to be in execution for the plaintiff. 
Dyer 297. If one arretted be in pnton for debt, and 
judgment is fiad again# him ; though u be in jridl on a 
latitat , or capias » he ihall not be in execution upon the 
judgment, unleft the plaintiff prays it ot record ; or fees 
a capias ad fatisfaciendum* and delivers it to the ihcritf* 
Dyer 197, 306. fatk. Cent. 165. 

With refpefi to the time of fiting execution. 

At Common law, in rc'al a&ions, where land was re¬ 
covered, the demandant, after the year, might take out 
a fibre fati&s to revive his judgment, becaufc the judg¬ 
ment being particular in the real a&inn, quoad the lauus 
with a ccitain defeription, the law required, thru the 
execution of that judgment fhouid be entred upon /U 
execution of that judgment jhouid he entred upon she 
roll, that it might be fieri , whether execution was d, //- 
•vered of the Jam? thing of which judgment <n.as gi ves:; 
roll, re fare facias ifTutd to fhfcw caufc*, why execution 
fbould not be. 2 Injt. 471. 5 Co. 88. Cro . EI?z. 416* 

6 Mod, 288. 

But if the plaintiff, after he had obtained judgment in 
any perfonal aftion, had Iain quiet, and had taken no 
procefs of execution within the year, he was put to a new 
original upon bri judgment, and no fire fad as was 3f- 
fuable at Jaw on the judgment, bccaufc then was not a 
judgment'for antitular thing in the ptrfotul^dtiou, 
with which the Execution could be compliedj therefore 
after a reafonable time, which was a yerupand a day, it 
was prefumed to be executed, and therefore the law al¬ 
lowed him no Jcire facias to flieft caufc why there JhifulJ. 
hot be execution ; but if the party had flipped his rime, 
he was put to his ailion on the judgment, and die defen¬ 
dant was obliged to Blew how that debt* of which »he 
judgment was an evidence, was difeharged. i hf. ^69. 
Carth. 30, 3s. i Sid. 351. 

To remedy this, and to make the forms oF proceeding 
more uniform in both .a^lions, the ilatute oi iidfim. z\ 
cap. 45. gave the fiire facias to the plalmifi to sevive 
the judgment, where he. had omitted to Cue cxccuiiun 
within the year after judgment obtained. 

A fiire facias life*.on ft- jttdgmentjn tjciflmcnt. for the 
words of ihe aiVare, Sive jernntta five confitctudma fine 
alia quretunque irrotnlata* which comprehend all judg¬ 
ments, and give the like remedy on them by fibc judas . 
as the demandant had on a judgment in a real action at 
Common law. 1 Sid. 331. 2 $<t!L 600. 

Bat tho* the general rult be, that the plaintiff cannot 
take out execution after the year and clay without a Jths 
facias* yet the rule mull be underfcood with the# rurric- 
tiotis. 

That if the defendant brings a writ of error, and 
thereby hinders the plaintiff from taking his execution 
within' the year, and the plaintiff in error is doffktit, or 
the judgment affirmed* the defendant in error may proceed 
to execution after the year witlwuta fire facias, iK-caufe 
the writ of error was z fuptrfidevs to the execution, m-d 
the plaintiff mult acquicfce till he hears the judgment ubo\ c\ 
befides, while the canle is ft ill fub j ud.tr, Vheliior the 
plaintiff fbalt recover, or not, and the yent for the exerutu n 
ought to be accounted from the juwl judgn ciu riven. 
Cro* fac, 364. felv. 7. * RoL Abr. 899. 4 Leon. it/;. 

5 Oi. 88. Carth. 236-7. 6 Mod. 288. 

So if th^ iplftiiitiff hath a jtidgmcnr, with flay of esc- 
cution fotAft yeaf, he may, aftrr jheyt-f.r, take out im • 
execution without the fiire facias* been u ft tlu- ih by b 
by cohfent of parties, and in favour of the <{••*.‘::ih >t ; 
<Utd- the iddidgMce of the plaint rjf fall nt tut f / J .< 
prefudUc* Hot ought the defendant m b<- r.b'ov r.^auV u*« 
Vftuthgc of if,;''Whenit appears to be dvrr Ud hi. Jit I .if - 
tngft/ftnd at his- btilfthce. 6 AM. a!?8. 1 R-L ; 

fb4d 
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Jfor ii the dffvmJant had been tied up by an tyunflion 
out of' Chaurrry for a year, yet he cannot take out exe¬ 
cution without a Jure faciai, becaufo the courts of Jatv 
dn rjfU ukc notice of Chancery injunctions as they do or 
writ* of error ; befides, in that cafe it had been no broach 
of the injunaion to have taken out the execution within 
the year* and continued it down by <vic' no* mifiit breve,. 
which cannot be done in the cafe of a writ of error, be- 
caufc that removes the record, out of the court where t jc 
judgment was ; and therefore there can be no proceedings 
below till it be affirmed* and returned to the inferior 
courts, i Salk . 322. 6 Mod. 288. 5 . C. 

In debt* if defendant acknowledge the action for 
part, and as to the remainder pleads to 3flue, and the 
plaintiff hath judgment for that he confcffeth; here he 
may not have execution till the iffue is triedfor that which 
he is to recover damages: though if he rcleafes the da¬ 
mages, he may have execution prefcntly for the relt. Rolf. 

All judgments of courts in debt are to be executed in 
the peculiar jurifdi&ions where given* and cannot be re¬ 
moved to be executed by the fnperior courts. C ro. Car. 
34. But if a judgment given in another court be affirmed* 
or reverfed for error in B. R. becaufc the proceeding* in 
the couit below are entered upon record in the Kings 
Bench, the party ffiall have execution in that court; And 
fo if a judgment of debt, t$c. in the Common Pleas be af¬ 
firmed in B. R . on a writ of error. 5 Ref. 88. Though 
where the record of a judgment given in ( 7 . is re¬ 
moved into B. R . the party cannot take out execution upon 
it, without a feirs facias quart exccutionem habere non 
debeat. I LiU.Abr. 562. And where a writ of mor is 
brought in the Exchequer Chamber , to reverie a judg' 
ment in B. R. if the judgment is affirmed there* yet 
that court cannot make out execution ppon the judg¬ 
ment affirmed * f but the record muff be trailfimtted hack 
to the court of King's Bench, where execution muff be 

done, I hill 565. 4 . ,. _ , , • a 

As an execution is an entire thing, he who begins mutt 
end it; a new Iheriff may diftrain an old one to fell 
the goods on a difiringas nuper vicecom. and to bring the 
money into court* or fell and deliver the money^ to the 
new (heriff; and the authority of the old (heriff con¬ 
tinues by virtue of the firft writ, fo that when he hath 
ftifed, he is compellable to return the writ, and liable to 
anfwer the value according to the return ; likcwjfe by the 
feifure the property of the goods, llt c. is diveiled out of 
the dfendant, and he is difeharged, whereby no further 
remedy can be had againft him. 1 Salk. 322. 3 $ a lk. 

159. 

A (heriff Ihall have his fees for executions* upon a 
writ of capias J’atisfacicndutn for the whole debt * upon a 
fieri fac . according to the fum levied ; and 011 an cleg it 
it is held by fome, that he ffiall have fees according to 
what is levied, and by others for the whole debt re¬ 
covered, becaufe the plaintiff may keep the land till he 
is iatisfied the in tire debt. X Salk. 333* if a fficriff in 
doing of execution at the fait of a common perfon* break 
open any Hum's houfe, the execution may be good ; but 
the party ffiall have his a&ion of trefpafs againft him For 
it: And where the ffieriff hath a fieri facias or cu. fa. 
againft a man, and before execution, he pays him the 
money, execution may not be done afterwards; if it be, 
trefpafs or falfe imprilonmcnt lies, 5 Rep . 93. tz Car. 

It is laid down as a general rule in our books, that the 
(heriff in executing any judicial writ, cannot break open, 
the door of a dwdling-houfc ; this privilege which the 
law r allows to a man's habitation, arifes from the great 
regard the law has to every man’s fafety and qiiiet, 
and therefore protects them from the inconvcmcnctes 
which muff neceffarily atiend an unlimited power,in the 
ffieriff and his officers in this refpeft; hence, every man's 
houfe is called his caftlc, 5 Co. 91, CsV. 3 Injii 162. 
Moor 668. Yelv* Cro. Elm. 908. l)alt. Sher . 

,>,? y ct in favour of executions* which are the life of 
th«* law, and cfpecially in cafes of great ncceffity* or 
v/iiere the fafety of the King and commonwealth are 


concerned* this genera! cafe hath the following excep¬ 
tions : , . 

1, That whenever the piocefs is at the foil of the King, 
the Iheriff or his officer may, after rcqucil to have the 
door opened, and refufal, bicak and enter the houfe 
to do execution, either on the party’s goods, or take his 
body, as the calc ffiall be, 5 Co. 91, b. 

2. $0 in a writ of feifin or habere facias poficjfionem in 
ejeftment,, the ffieriff may juftify breaking open the door, 
if denied entrance by the tenant; for the end of the 
writ being to give the patty full and adual poffc&Qn, 
confequcntly the ffieriff mult have all power neceffary for 
this end; beffdes, in thi^s cafe the law does not* after the 
judgment, look upon the houfe as belonging to the te¬ 
nant, but to him who has recovered. 5 Co. 91. 

3. Alfo this privilege of a man's houfe relates only to 
filch execution as affects himfelf; and therefore if a 
fieri facias be directed to the ffieriff to levy the goods of 

A. and it happens that A ? '& goods are in the houfe of 

B. if after requeft made by the ffieriff* to B. to deliver 
chefc goods, he refufes* the ffieriff' may well juftify the 
breaking and eatring his houfe. 5 Co. ,93. a. 1 Sid* 

186. 

4. Alfo, this privilege extends to a man’s dwelling- 

houfe, or ouNhoufe adjoining thereto, and therefore it 
hath been adjudged, that the ffieriff’, < on a fieri facing? 
may break open the door of a barn, Handing at a dillaoce 
from the dwclling-houfe, without requiring the owner 
to open the door, in the fame manner as he may enter a 
dole, &c. 1 Sid. 186. 1 Keb. 698. $. C. 

5, So on a fieri facias , when the ffieriff or his officers 
arc once in the houfe, they may break open any cham¬ 
ber-door or trunks for the compleating execution* a 
Show. 87. 

6, So if the ffierifPs bailiffs enter the houfe, the 
door being open, and the owner locks them in, the 
ffieriff may juftify breaking open the door, for the 
fetting at liberty the bailiffs ; for if in this cafe he were 
obliged to ftay till he could procure a homine replcgiando, 
it might be highly inconvenient; alfo it feems, that in 

| this cafe* the locking in the bailiffs is fuel* a difturbance 
to the execution, that the court will grant an attachment 
for it. Palm. 52. Cro. Jac . p. 555. S. C. z RoL 
Rep. 132. S. C, 

7* That if the ffieriff in executing a writ, breaks open 
an door, where he has no authority for fo doing by law* 
yet the execution is good, and the party has no other re¬ 
medy but an a&ion of trefpafs againft the ffieriff', 5 Co. 

93. a. 

If the ffieriff refufes to execute any judicial writ; 
this is a contempt to the court, for which an attachment 
will be granted. 1 Salk. 323. 

So if he executes the writ, and makes a falfe return, 
the party injured may have an aSHon on the cafe againft 
him. 1 Salk . 323. 

As to tfa manner of releafing and difebarging executions. 

By a reJeafe of all fiats, execution is gone; for no one 
can have execution without prayer and fuit, but the 
King only, in whofe cafe the judges ought to award 
execution ex officio, without any fuit : And a releafe 
of all executions* bars the King. By releafe of all debts 
or duties, the defendant is difeharged of the execution, 
becaufe the debt or duty on which it is founded is dif¬ 
eharged : But if the body of aman be taken in execution, 
and the plaintiff releafe all a&ions* yet he ffiall remain 
in execution. 1 lnjh ,291. Ifcta judgment is given 
in a&ion of debt, mid the defendant taken in execution, 
the plaintiff releafeth the judgment* the body ffiall be 
difeharged of the execution : And if the plaintiff after 
judgment rcleafeth all demands, the execution is dif- 
charged. Ibid, .^bere one is in execution: *t my fuit* 
and I bid thelherifflct him go; this is a good difeharge 
and releafe; b6th to the party and ffieriff i Poph. 207. 
But if the plaintiff raakt a releafe to the defendant being 
in execution, or other dafounting % to a difeh\rge; it 
will not be a difeharge ipfifapo, but by this ragjp*J*r 
may have the fame. S&efi 86* j>jeri$t, A perfon 
in execution (hill not be aelivered out of prifon, but 
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"V^y writ of fuperfedeas . j Lilt. Air. 565- , And if a fhc- 
yiff proceeds after a juper/edeas to day execution on goods, 
Is c. it is a great contempt ; and a writ of refti union may 
be awarded, z Bulft , 194. 

Perfons charged in execution for any fum not exceeds 
ing 100/. in any gaol, who are willing to fatisfy their 
creditors as far as they arc able, may exhibit a petition to 
the court whence the proccfs ifl'ued, with an* account of 
their whole eilate upon oath, praying to be difeharged, 
ife, And thereupon the court In all order the pri- 
loner to ty? brought up, and his creditors fummoned at a 
certain day, when the court in a fummary way is to 
examine into the fame, l$c. and order the eilate and cf- 
feds of the prifoner to be affigned to the creditors by 
indorfement on the back of the petition; whereupon the 
prifoner (hall be dife barged out of prifon j but if credi¬ 
tors are diftatisfied with the trurh of the prifoner’*, oath, 
he is to be remanded till another day, and then if his 
creditors cannot difeover any efl'cds omitted, he lhall 
be rcleafed ; unkfs the creditors inflft on the prifoner's 
being detained in prifon, and agree by writing to pay him 
at. 4^. a week, is c. Stat. 2 Geo. 2* r., 22* 

Prifoners in execution ut fufra in any prifon (except 
in London and Wcfltnittftcr) before they petition any of the 
courts from whence the procefs iflued for a rule to be 
broi^t up, are to give notice to their creditors in, 
writing, that they deOgn to petition, and alfo a true 
copy of the account or fchedule of their whole eftates 
which they intend to deliver into* the court, '&c. And 
then upon fuch petition, the prifoners fhall have a .rule of 
court to be brought to the next affizes for the county, at 
an expence not exceeding ltd. a mile, to be paid to 
the officer out of the effects of the prifoners, And 
the creditors mult be fummoned to appear at the fold, 
allifes by order ferved on them, or left at their houfes 
thirty days before; and at the affiles, the j udges oti ;exa- 
mination lhall determine the matter, and give judgment 
and relief; a record of which judgment is to be return? 
trd arid certified to the court whence the procefs ifftied, 
on which the prifpners were taken in execution. 3 
Geo. 2. c. 27. No perfon charged in execution, lhall be 
allowed to exhibit a petition to any court at law to be- 
difeharged, purfuant to the above ads, unlefs it be done 
before the end of the next term after he is charged; and 
thofe iiatutes lhall not relate to any one taken on a ca¬ 
pias for running cutlomable goods# , 

IV. 1 nvhat time executions Jbeil relate, fi at to roid 

alienation, and cf the Kinfs prerogative in rrfpet} <f 

executions. 

i» 1 i ■’ - ■ 

Writs of execution bind the property of goods only 
from the time of the delivery of the Writs to the Iheriff; 
who upon receipt thereof indorfe* the day of the month 
when received ; But land is bound from the day of the 
judgment. Stat. tg Car., 2. c. 3. Cr$. Car , 149* But 
the judgment mud be docketed, by 4 ^ 5 W.JA M. 
c. 20. See Pajl. Notwithftanding this fiatufe, if after 
the writ delivered to the Iheriff, and before execution is 
executed, die defendant becomes bankrupt, that will 
hinder execution. 3 SmU. 159. The plaintiff takes 
out execution by fieri facias againft'the defendant ; all 
the goods and chattels that he.had at the time of the 
execution, wiU be liable to it: And where debt or 
damages' are recovered, the plaintiff lhall have execution 
of any land the defendant had at the time of the judg¬ 
ment ; not Of the lands he hacPthc day when the firft writ 
was purchafed. Roll. Abr. S92. Sheriffs may deliver an 
execution all lands wtereof others lhall be felled in 
truft for him againff whom execution i* had* on a judg¬ 
ment, &r<. 29 Car. 2; t. 3* if there ate; chattels 

fufficient, - the Iheriff ought not to take the lands ; nor 
may things fed tb the freehold, good* bought bin* fide, 
goods pawned, -0V. bb taken in execoctob. : 8 Rep* 143. 
And if a defeifdatnt hides his goods in foertt places, lo 
that the p\mASS ckonot Jake the A; '&$ "feedtlon, it is 
faid ncr^iit^V^lfiic agaHift him, | lbfp. 02, 93; 

The fale of. godds for a valuable tontwetmon, af¬ 
ter judgment, and befbty execution awarded, is good j 
A nd if judgment be given agaiiiH a leflee for yeftrs, 
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and afterwards he felleth the term before execution, 
the term affigned bona fide is not liable ; alfo if he ai- 
hgn it by fraud, and the affignee fells it to another for 
a valuable coniideration, it is not liable to execution in 
the hands of the fecond affigncc. Qodh. j6i. 2 Nelj. 
Jtbr. 783. If a perfon has a bill of fale of any goods, 
in nature of a fecurity for money, he lhall be preferred 
for his debt to one who hath obtained n judgment 
again ft the debtor before thofe goods are fold; for till 
execution lodged in the IherilFs hands, a man is owner 
of his goods, and may difpofe of them as he thinks fit", 
and they are not bound by the judgment. Pnced. Chan. 
286. 

But where a man generally keeps* poffcffion of goods 
after fale, it will make the fame void againtt others, 
by the ftatute of fraudulent conveyances. And where on 
an execution, the Owner of the goods by agreement was 
to have the poficffioh of them upon Certain terms ; af 
forwards another got judgment againft the fame perfon, 
and took thofe goods in execution: Jt was adjudged 
they were liable, and that the firft execution was by 
fraud, and void againft any fubfequent creditor; bccaufc 
there wah no change of the pofleffion, and fo no altera¬ 
tion of property. Ibid . 287. A fieri facias being exe j 
cuted fraudulently, a fieri facias at the fuit of another 
perfon afterwards lhall Hand good, and be preferred ; 
and on trial, it is a matter proper to be left to a jury, 
Bradley v. Wyndham, Jheriff of Hampjbire. Wilf. Rep. 
far. 1 fo. 44. 

Execution may be made of lands that the defendant 
hajth by purebafe after the judgment; although he fell 
the fame Wort execution. Roll. 893. Where there is 
an execution again# goods or chattels, of a tenant for 
life, or years, the plaintiff before removal of the godU 
by the execution is to pay the landlord the rent of the land, 
tfic. fo as thert be not above a year due; and if more 
be due, paying a year's rent, the pkintiff may proceed 
ip his execution, and the Iheriff lhall levy the rent 
paid, as well as the execution money, Stat. 8 Ann. 
c . 17. ’ 

For the greater fecurity of purchafers, jt is enabled by 
the && 5 W.&M. c. 26. That the clerk of the effoina 
of the court of C. B. the clerk of the doggets of the 
Court of King's Bench, and the mailer of the office of pleas 
in the court of Exchequer, lhall make and put into an 
alphabetical dogget, by the defendant’s names, a parti¬ 
cular of all judgments by confeffion, non fum hforma - 
tut, nihil dicit, entred ip their fevers 1 courts, kite, and 
that no judgment not dtaggeted, and entred in the books 
as aforefaid, lhall cflbCl any lands or tenements as to 
purchafers or. mortgagees, or have any preference againft 
heirs, executors of adminiftrators, in their adminiftra- 
tion of their anceftors, teflators or inteftates cllaces.” 

With refpeft to the Kinfs prerogative. 

The King by his prerogative, may have execution of 
the body, lands, or goods of his debtor, at his election. 
Hob. 6 tsi 2 htft. 19. 2 Rcl. A hr. 47 a. 

And here we muft obferve, that the King's execution 
relates, as to land, to the time of becoming in debt to 
the King; for as to debts that were of record, they al* 
ways bound the lands and tenements; for all lands being 
held mediately, or immediately from the King, when any 
debt was returned of any perfon, it laid the eilate as lia¬ 
ble to fuch debt, as if it had been a refervation on the 
lirft grants 8 Co. 1 7 1 . 2 Ret* Abr* 156, 157. 

And as to debts not of reebrd, they bind the lands 
from the time they are entred into $ but this is by force 
of the fiatute j$ H* 8* 39. 

‘ As to the King's execution of goods, the fame relates 
to the time Of the awarding thereof, which is the tejle of 
the writ, as if W0» in the cafe of a common pcrlbn at 
law; for t]ho» by tht 29 Car. 2. c. 3. No execution 
lhall%ind . torb|M^r;ty,Of goods, but from the time of 

the djtlivery e^Mte to the Iheriff; yet as this aft docs 

not extend an extent of a later tejle fuper- 

fedes an execution ofthe goods Sy a former writ; becaufe 
by the King's prerogative af Common law, if there had 
been an execution at, the fubjetts fuir, and afterwards an 

extent, 
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extent, the execution Was fopcr&ded till the extent was 
executed, becaufc the publick ought to be preferred to 
private property. 2 New Mr. 363, 

If the King's debt be prior on record, it,binds the lands 
of the debtor, into whofe handy ihever they come, be- 
Canute it h in ths nature of an original charge upon the 
land itfclf, and therefore muff fubje& every body that 
claims under it •, but if the lands were aliened in whole, 
or in part, as by granting a jointure before the debt coil- 
traced, fuch alienee Claims prior to the charge, and in 
iueh cafe the land is not fubjeft. See 2 Rah Jbr. 156-7* 
Moor 126. 3 239, 240. 4 Leo#* I 0. 

V. Of the party's remdy againft irregular executions, 
and of toe (fence of objlruBwg execution. 

An execution may.be fet afide as ir/eghlar, b yfuptr- 
fidcas \ and the party have reilitution, (fc. . Cart hew 
460, 461, 468. It hath been revived, foat a writ of 
error ft a Juperfideas from the time of the allowance t 
though if a writ of execution be executed before the writ 
of error is allowed, it may be returned afterwards. 1 
Salt. 321. No writ of execution fliali be Hayed by any 
writ of error or fuperfedeas, after verdift and judgment, 
an any aft ion upon the cafe for payment of moneSy, co¬ 
venant, detinue, trefpais, tV* until recognifitnce be en¬ 
tered into as dirc&ed by 3 Jac. 1. c, 8. Stas, 13 Car. 
2 . c. 2. And judgment was had again ft a perfon at 
Jir/Jiolf and his goods attached there; and the court of 
M. R. being moved to ftuy the execution until a writ gf 
error brought fliould be determined, they grafted a 
habeas corpus, but nothing to iiay the execution. 1 Buffi* 
26 S. 

If, where two are jointly bound, they are fried fc irmly' 
ly? and fcveral judgments are had again if them, ft as. an 
slegit ft fued again ft 011c, and executed and returned, 
and a ca. fa, again# the other, He may bring 
di/a qunria; For there mu ft be the fame kind of proofs 
again ft both. Cro. fac. 338* 2 He If. Abr. yjrz. r ''&4 

qu. A defendant cannot plead to any writ of* execution,, 
(tho* lie may in bar of execution to a fire facias brought;) 
but if he hath any flutter after judgment to difoharge 
Him of the execution, he is. to have audita querela, 1 
Injh 290. If hufband and wife are taken in execution- . 
for the debt of the wife, the wife lb all be difcharged ; 
for tlie hufband being in execution, th^wife JhAll hot Hit, 
fo alfo, and breaufe the wife hath nothing liable to the 
execution. 1 hev. 51, The execution of a liberate is 
good without being returned ; and where a man is taken 
wpon a at* fa. the execution is good, though the writ 
is not returned : And fo in all cafes where no itkpieft is 
to be taken, but.only lands delivered^or foitehad, 
which ate only matters of fa£fe 4 Rep. 67. $Ptp> 89., 

With regard to the cbfir uSing of execution, , - 

There were anciently caff les/for trefcs add libertie* r 
where they it filled the fheritF in executing, the. ( &ift£V. 
writs, which creating great inconvenience, fo« Ifcftute 0? 
Wejlm. 2, cap, 39.- (i 3 JU 1,) hindered the fhenff from 
return- g rdcuers to foeKingft writ of execution, 'mid 
directed him to take foe fcjfc emit at us, ' See the Stab, and 
2 Sew Abv. 368/ * 1 '■ , 

The juiigcs con ft rued theVordsof the ftatutc tQ extepdj 
only to ext eutiens, and not to Writs on iriefne pfocefe, that 
the fheriff was not obliged to cafry 'tjus, pofftcstditettis 
where the man was bailable, For they did hat prefoW, 
that in fuch calls the King’s writ would be difobeyed. 

2 Sew jlhr. 36B. ' .ftft ) ! 

The oi igiual of commitment for contempts, foem# fo be 
derived from this ffatme $ for fmec thcfficrtffwas toxsomft 
xnit thofc who refilled the procefs, the judfeCsHvho dfoanted 
fa ch pmcefi, mu ft have the fame atithomy to yindic0 
it; hence, if *hy one offer* tfey ‘CoWmpt* pfoitefti 
cither by word’.dt deed, hr is .fobjcft ^ ^pfikm^pt) 
during plcafUic, vix.from^ whence they'fM' nkt h ( d&\ 
liver rd icitkctrt the Ring 9 s fpecidl emwewdmikf jfb- tWt# - 
notwithibitiding the ibitute of Mttgm Charm, that ftohl; 
be imprifoned without judgment cf their peers; or by the 
law of the land, this is one part of the laW'of 4c Ui$& x&i 
commit for contempts, and confirmed by this ifitute, if 
Afew Mr, 368. See tit* Debt-Hirer*. 
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CjtCCUtfott for the King's debt, or prerogative txrculiottr^ 
is always preferred before any other executions. 7 Rep. 
20. And jf a defendant ft taken by capias ad jatupt- 
'tiendum, and before the return thereof a prerogative writ 
1 flues From tlj,e Exchequer, for the debt of the King, teded 
a uliy before he was taken, here he fball be held in exe¬ 
cution for the King's debt, and that of the fnbjcft* Dyer 
197, Kands (Mailed in the hands of the iftue in tail, 
when fobjedl to the King's extent, and where not, fee 7 
Rep. 21. See all'o King. 

t^tpeutiou of Ctimiuaia, Muft be according to die 
judgment, and the King cannot alter a judgment from 
hanging to beheading, becaufc np execution can be war¬ 
ranted imfofs it be purfuant to the judgment. 3 Inf > 52, 
2tJ. H. R. C* 272. Bnt there are ancient precedents, 
wherein men condemned to be hanged for felony, have 
been .beheaded by fopoe of a* Special warrant from the 
King.' Brail. 104. ■ Steuutdfi 13. And the King may 
pardon part “of the cxecuiionia judgment for trcafoiv 
•vix.. ali but bchcadingj The court may command exe¬ 
cution to be without' any writ: though fomettme^ 
execution ft commanded by writ. , 2 fjawp, P. C. 465. 
Judgment, belongs to the judge J but the execution muii: 
bu UPU^ by thc tttfrifT, t$i* And an execution cannot 
be lawfully made by; any but the proper officer; who may 
do it on the precept of the judge under his fcal: And 
if the Iht’rift, or otliCf officer, alters tire executidK?. or 
any other executes the offender, or if he is killed without 
authority dfdaty, it, ft folopy.,. 2 Hawk.; Ibid, 

It ft ; laid bf Half Chief Jufrice, That there is no war¬ 
rant for the execution of perfons condemned, but a cah*n- 
dhf it kfr/with foe fheriff under foe hand of the 

juftiice that hts p-though anciently there was a precept, or 
vvarfonv under their hand# and Ms: And where tl*c 
prifbner ft in onftpdy of iheriff, .foe open pronouncing 
!hn 4 entering the judgment fufptndatur, is a warrant for 
foe execution, i Hah 1 * i\ C, 31, 409. See ante 
' tit/ Calendar of Prtfnerp. . 

! , Shbilqucnt julticcs have no'power by the Stet, 1 Ed. 

6, r* 7. to .ayafd execution of prfons condemned by 
forber judges; but if judgment has not been, p.-ifial on 
fojp offender^ tjte pihfir jAiftic^s mav give judgment, 
and award execution, bV* 2 Hawk. 27. Execution 
Ought, to fo; foh ftme county where the criminal was 
tried' and cohvided j except the ..record of the attainder 
Hremoved into ij. R. \\hich t|ia^ award execution, in the 
county where it fits, 3 Inf. 3i r 3 U r a*7- Where a 
perfonhath b&n afterwards at large,,if on the 
cdprlft dentendfog why execurion fooufo not be.avvmh d 
cgaifofhim, he denies; he ft the fame ,perfqn, it Pa a 11 bo ^ 
tried by a jury for that purpofe, and then he ft fo be ex#**' 
OUted. I H P. C 463. # ' 

. tf upon a redbud rehioved, an outlawed perfon cc n fsft 
hjmloif to: be foe fame peribn, execution thall be had ; 
buf ff he d«ny it> and foe King*# Attorney cdhfoflcs he 
ft he Ihnlt. be difeharged ; though if the Attorut) - 
Cftrhefol take iffop upon it, the fame fo|U be tried, z 
Halo's Hif. P. C. 40a. , If 4 perfon, ^vhc<« attainted, 
itends. mute to n demand why execution foatl not go 
againil him^ the ordinary «rx^Ctt;tion (add not pcnancc) 
Avail,, be: ? Ww-A&r a man con- 

dempfcd W dic, home to- l,iic Rafter he ‘is,/hanged, as the 
judgment fo; not, ^.^;foted ;riJl hu ft..dead,^ ought to be 
hung ftp'a'gafof' :Pmh >. 

■■ If aiwcfoah^quMfi w)fo child be<oi?#thiied efther for 
treafon, of fclSny, -foe may alftge her bmng with child in 
order to gist tlvn ^ccuticj rdpited, and thereupon the 
foerftft 911 ; ,b?,UoJiimfoded<fo .tok® her into a 
prki 4 ; 'foQ«pi / fod; fo try and 

.ifcxaii(fhe;^y)^^ not) and if 

-ibafl be re- 

te'&vop** 

fofptfo,pf ; ^foUriop,>y "rejfon m her 
, pleading up on 

v? ai s to s;% 

.dFj’bri;-s-o(ft5^h^'‘'.fo>kfs.’j(lV\be. alfo .found • 
-qmei wifo 1 44ft 



EXE 


The body of a traitor or felon is forfeited to tie Sting ! 
By the execution; and he may difpofe of them as he 
plcafes. The execution of peribni under the age of 
tiiferetion is ufually refpited, in order to a pardon* I 
Hawk. 2, By the Seat. 25 €eo. 2. c. 37. Perfons con* 
vidted of murder are to be executed the day after fentehce, 
and their bodies delivered to furgeons to be anatb&nfed. 
The judge may ftay the fcntence, and appoint the body 
b be hung in chains or anatamifed, but not buried^ 
Ifitutlts of Atatutt*. * The court of Star Ckmier 


JS* ■, «• r , 



of a judgment; anddiverfly iifed, Reg. Orig. [ 
<Zfyecuttone faefenba in fittCtfKrnamfttin, A writ that 
lies for taking his cattle, who hath conveyed the cattle of 
another out 01 the county, fo that the ftieriff cannot re* 
ptevy them. Meg. Orjg. Bz. r 
Cgecotiotie Is a Writ directed to the judge of 

an inferior court to do execution upon a judgment therein, 
or tb return ibme reafonable caufe wherefore he decays the 
execution. F.N.S. 20. Ifexecutkmbenotdoneon the 
hrft writ, an alia* {HaJliflue, and a/yknVwith, this claufe, 
T^et cattfam wBh Jtgpijtcet yuat£> &<. Andif upbn this writ 
execution is not done,- or fomC reafonable caufe returned 
why it is delayed*the party ihall have an attachment againft 
him who ought to have done the execution, returnable in 
i t.R. or C.B. New Nat. Hr. 43. If the judgment be 
in a court of record; this writ ihajl be directed tothe jui 
Bices of the court where the judgment was given, and not 
unto the officer of the court ; for if the officer will hbt ex^ 
cute the writs directed unto him, nor return them **}*$ 
ought, the judges of the cduh may amerce him. Ut% Ojiid' 
may have a writ deexeaatone judfoii out df th$ 
to execute a judgment in an inferior court,’ althoughaw/ii 
of error be brought to remove the record, andreverft the 
judgment; if hb thaf brings the wrif of error do not take 
care to have the record tranferibed, and the writ Of error 
returned up in due time. 1 Lill. Air. 562. 

epyecutnbf ftotoet. The fupreme executive porter of 
tliefe kingdoms is vetted by our taws in a fiiteje perfon^ 
the King, or Queen, for the time being. “ Black. Card 
i f. 190, . 

f The executive power, in this ftate, hath a .right to a 
negative, in parliament, i. e. to refute *&? 

ottered, or otherwife the other two branches of; i|e; kgitr 
lative power would, or might, bccoine de^biac;: Bee 
Nfante/fmifi Z^MJprit du Lex £iy. XU. ck*p : Lb I4 

CcaJitHti»ft 4 ^ 4 ni*£ttrre. 


Jjgeetttg*,; ffatj is one tpg p appointed by sw’i 
Iaft will and telament, to hart tKd execution ite^C after 
his dcccafe, and the difpofn^g of all the tef^ieff tpbttance 
according to the tenor of the W® 1 he is as 'i^^^farei 
dtfgnatu* & teflamentarius in the:C#V*/ 7 ^wv, u« : f 0 , 4 ebtil,; 

goods and chattels of his tefla^or. 'T t 
,Hereinis to becaoffdered* ■ ,"•' ■;/; '"X 

. I. Y&edtjerext kiadsef •;>: •■?'[ /• y ,.., „ 

U. IPhtiuep mke prapefy 

• swwfrhP*. ‘easd m^Aat'lmdnere \ ‘ -' * r ( *'^ ' 
; HI. O/tJbepreface/ 

\* ,.>■; 1 

' ' IV.^ 'C^ dmernt typ 
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i&ifcif 
he is cl 

crecUtors-- , TT -, .-... 

&r |s thegopdi amount unto which he wmngfhHy.plfti®e^ 



and iheh an eietmor is snadel 
transferring or j 

goods of the deceafed; but not by a£U ofneceffityi 
piety or charity> % Ndf. Abr. 793. Where a perfon gets 
the good? of the intettate into his band?; he is changeable 
for them as executor tfe/m tort, until he give^ fatss&lion 
Tor them to the true admimftratnr; or Satisfies the true 
debts of the intettate to the value. Cre. Eliz. tid. And 
fuch aone cannot retain for his own debt, againft another 
Creditor. ’' $ Rep. 31, And by ttatute, perfons obtaining 
any goodl^or debts of an intettate by fraud; or procuring 
adimti|ffr|ttpn to be granted tO 'attranger, C5V» are.charge- 1 
able as ,ca:.edu|bra in their owh wrong, to the value of the 
goods, or debts* ^ And executors and adminiftratora 
of executors *h their own wrong; {hail be liable to pay the 
debts of the tettator; in like manner as their tettator 
or intettate. , 43 RU%. cap. 8. 30 Car. 2. cap. 7. 

If z man who is neither executor npr adminittrator; afls 
as executor, as when he takes into his hands the goods 
of the f d e ceafed for his own ufe, or alters the property by 
fale, tfc. or delivers goods 0f the deceafed to creditors 
or legatee!, receives any debt, due to the intettate, &c, he 
is executor in his own wrong, and Ihall anfwer as far as 
he a&s. 'yRrp : 3 1 » 3 2 - 8 Rtp. 135, 9 Rep. 391 Tho’ 
every yaking of the goods of thedeceaied is not enough 


to make one chargeable; as if a perfcn take away hi? 
own goods in the heufc of the deceafed, or ufe fome of the 
deceased’? goods in the ncceffary occalions of his family 5 
bury the deceafed, and fell ibme of the goods for that 
purpofe; >or if he ;ake them by the delivery of, another, 
^c. P)er i66t 1 67. . Ne/tpl&s. 102. # 

cWHen there is a rightful ^x&ucor, and a iiranger pof* 
hupfelf of the tcttator*s. g^ods, without doing any 
further sa d? exdcutpr, hexs iw^ih executor de /on turn 
but a trCfpatttiri but where tjiere^b neither an executor or 
admirdttratbr, it is otherwifc i for there the creditor? have 
no perttrn againft whom thw may bring any action but 
him who hath poftefled Hgifelf of the goods* Dyer 105. 
Roll. Mr* 9td, See 5 Rep. Sa. Ah executor of his 
Wrong may be fued as executor; and he &all%e fued for 
legacies, as well as a rightful executor* Nop 13. Tho* 
an executor 4e fin tori cahhot maintain any fuit or adlion 
becaufe he cahnpt produce apy will to juitify it 2 and he 
will: be fevriily punched a faife plea, tt>r In fuch cafe 
the ekecut^n fthtt 1^ a^W^ for the whole debt, though 

finall value. Noy $9. 

/ Debl;Was brought agribB ah executor pf his own wrong # 
***** ***** ** tc *t* f ‘* nor sdmimttrcd 
!& ilwaa held* not 0 be material whether he had 
hfffeti/’or; n% but to prove that' he had adminiftred any 
thtng was enough; for. this would make him chargeable 
with fhe debt; but if be had not pleaded faltty, he would 
have Ihieh^Jiahije'^ho'hmre than the value of the goods of 



At againft the defendant as executor 
drftn'tertf 5.Med. no. i Salk. 298. An executor of his 
own wrong poftelfes himfelf pf gopds, and afterwards ad** 
mijntttrhtionisgmntcd him, Wnw^by virtue thereof retain 
ttoods for his own debt. 5.'3;,Q- And where a man 
took potteffinn of an "in't^afetft f$i$i wrongfully, and fold 
them to another, and then oni s a<bnimttrauon, it was 
^judged' that die file relation. Miwr 1 26. 

But,where v an^epii;ecutor fyjktfyft lOeiiyered $oods to one to 
whom admihittratioh was after^atds 'cwntcd, it was held 


: >bad been granted to himielf, it 
die tort, i mw lefs where granted 
ibg cu^e n^d^himfelf liable to an 
' tort f> :.:bp'ft# ;, Oevw .after difdiaige 
Abo. 44 An executor 
in equity, ail fuch payments 
\t' to have paid. 2 Cbanc. 

■ 4 : 'emfr&rt, and who may be appointed 

' ■;, ‘ manner. 

>\ A of felony cannot make executors; 

'’fcfCaiile'be oath forfeited all that he had ; but a perfon 
outlawed may snake executor?; Ip may an excommunicate 
4T , perion. 
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“rj 2 v%a^SSS-” 2 «-^ 

do; but ft* may not damage her huftsod thereby, bjra 
fentine to a legacy before debts ire paid, £*.5 P- 
% feme covert executrix cannot releafe a debt of her 
teOatoV-sf or gWe away the goods fte hath as executruc, 
without the huftand; but the hhftand may ddjkt. and 
vet the goods which the wife hath as executrix «e not di¬ 
alled out of her, as hcybivn goods are; ifJh«> di«, 

(hall they go to the huftand, but to her «e«it f > 

’ ; of beine adtuiniftrator of her teflator. OJfic. 
fir ! .7 Huftand and wife muft be nanied in aft.on. 

Si.ilT'toS'k'«”« See A” 

of age J and till that time adminiftration duronte wl**« 
atate is to be granted. 6 Rip- 67. 4 ^^' 535 .", 
arc executors, one whereof is underage, 8 

A uailor^orlilon, baftard begotten in inceft, or a no- 

*r A “X £ 2 * 

executor^' he appoints otters to take the «*c**• 
will u8nn them, and to take account. J „f„,I,f u [ e a» 
executors are appointed, they may aecepit«»i 'otnMttte 

executorftip; but they may hot 

nor on the other hand a^ept after refufal. 9 «<*■ /7* , 

Tf Teems agreed, that by our law, an alien, or one bom 
out of the allegiance of our King, may be 
or adminiftratof; alfoit hath been fudged, 
one ftall have admjnlfttauon of leafes as wdll as penonw 
things, bejaufe he hath them «« outer drett, and not *0 

h \Zltn been long^doubted, whether an 

haldltTftW ”*« by The poUc^fThc law, aUen tee- 

ourfleT Ind enrich tte enemy, fterefore pubhek 
utility muft be preferred to private convenience-, ;but tm 
the other hand it is faidthatthofeeffedtsothe tejafor 
are not forfeited to the King by **y of > 

“S:iS irren friLd, * ** a*'*** 

“ rTcS, fince in that 
the aflets of the teftator. Cm Bh*> 6«3* M90t W* 


. An executor may be appointed citherby expteft w£rds* 
or words* that amouht to a dire£ appointment; as ifthc 
teftator declares by his will, that a ce«am perfon fcall 
have his goods to pay debts, and otherwife difpofe oft fcfr. 
,Atid executors may be made upon condition j J6r a fixed 
time 1 or fame part of the eftatc, 14 rtfs Infi . 320. A 
man that can make an executor, may either make one, 
two, three, or more his executors 4 and he may appoint 
one per ion his executor for one year, and another 
man for another year, tfri.d If he make a will, and ap¬ 
point anexecutortor feven yc*rs* after ^thafi .the ord^ary 
Say grant adminiftration of the goods; fo till the power 
of executor takes place: and where one makes an exe¬ 
cutor as to part of hbeftatc, he mi die' imeftate as to 
therefidue. + 66, 67, 68. If there is no 

executor, there is properly no^Will i and where there is 
no will, there can be no ^ctutor; but thU u undeftood 
of goods; for where latids in fee ^re devifed, this is 
good, tho* no executor be named : executors havin|: no¬ 
thing to do with land, jvhich is not teftamentarv but by 
aft of parliament. Qj/k* £xe<. 3, 4* ■ l ° 7 » 


%-USAS 

.bled, on account of their crimes, from bemg I 

and therefore it hath been always Holden, that pwto**** 
tainted or outlawed may foe as executors or 
becaufe they foe in outer drett , and for the btsm . 
party deceafcd.. C*. I*. 1 * 8 . Cn. Cor, 8 , •»**• 

Ai Batin’ cxeoiIim»nfolted perfon cannot be an e*teuw r 
or adminiftrator, for 'by tte excommumcatwm te «1^ 
eluded from the body °t *• c ]?“ rcll > “ nd ^ 

c - u : 

It is laid down as a general rule, that if 
makes hi. debt* 

of law, whereas the other is the aft of tte fiarty. 

,36. 1 Sali. 306. Ojfic. if Ex. 3 * • 


HI. Of the probate t/nmlbt noitb tie pewter, intertjl, «ud 
■ ■ duty ef txoMert. . , * 

When a will with executors is made, the ordinary may 
fend out proccfs againlt the executors to come tn and 
prove it 5 and j£ they do not come in, they are to be cx- 
iommunicated; but if-they come in, and refofe to take 
upon them tte execution of the will, then the ordinary 
is to commit adminiftration; and tte refufol muft te by 

dome aft .regifiered ill the Spirkual Cburt, Oft. Exit. 

If an executor hath adirtuiirtred, he cannot reiufe; but 
foe ordinary is to compel him to tates *pon him the exe- 
entorihip; Qfk. E*et. 3S, Execotors cannot lefofe for 
a time, hut for ever} but they may k«ve time to advife 
upon it, and foe ordinaryfs to grant letters tdhgtndnn, 
not adminiftration. Crc. Eli*. 91. See Dw t6o. 

If there *re many executors ol> will, .and one ot them 
idly proves tb e will, and takes upon him the executor- 
lhip. it is fufficient for all of them? but the reft after 
may join with him, and intermeddle wrth the tettator s 
eftate :‘bat if they all of them ref^fe the executor (hip, 
none of* them will ever afterwards be admitted to prove the 
will; the ordinary in this cafe grants adminiftration with 
the will annexed,, and the teftator is m law adjudged to 
die inteftate, and without executor. 9 R*P* 37 * ,* 

M3. P#ri. 483* if an executor dies before probate, it 
is die fame; for fuch an executory executor ,cannot prove 
the will, becaufe he is not owned therein, and m> one 
can‘prove a will but he who is named executor in itj but 
if the fieft executor had proved the will# then his executor 
mightiiave been executor to the firft teftator, there re- 
TO&ingmo new prpbaw- l; Sett. 209. j/ . -■ ± 

1 An executor of an executor may be executor to th® MF 
teftator j but he may take upon him the executorlhip of 
his own teftator, andrefufeto intermeddle w|th the *ftate 
df the other;; and if the firft executor refufb, Pt dies be¬ 
fore probate, his mcecutorihall hot adnuntfter tp.the firft 
teftator: nor can i(n executor an xdm^ftrttor take 
ndminiftraiion of the goods of'his inteftate, S 7 a * 

A teftator haying bought the executor appointed a proper 
peX^^ntruited^hia affairs* elm ordinarycan- 
m adjudge him 4fi»hled but a m**iw*t 

Si«ne 5 ftmn » T fe* fer the ordWy t^grana pr^to 

<,f the will, and admit tU executor if hi mm bm ; 
neither can the/ordinary infift ?he 

executor, as ithe tefmtof hath thought him ableand qua-». 

And nitho’ \ik executor hecpfltts bankrupt, yet tis laid 
Ihiftratiph 'to another^ ‘but. 
the w jlp6tt 5 t may 

gpods^of '^•■teft tey*S | k .ah 4 '' 

^oe if he nii^ 1 

or jive bond ftv pajffienf; make 
orltbmdbd the teftator^s debts as 
ay, the goods of the teftaior, &c. thefe 
tv«i, ^ that he cannot afterWards refufts 
«n4 ir has been held, that if the wile 

% of 


laaocusprjor. mvej 
are an adminut 
the executorftiip: 



E X E EXE 

6f foe teftatortake more apparel than is necetfaiy, it is fell* hiay do it without, the others. \ In ft. i tj, $y 
an adminiftration. Offic. Exec** 39. J ftatatt'sai //♦ $♦ c. 4 1 Bargains and fates of lands^ 

It i$ ufual, when there is a contefl abbnt a will, or &c, devifedre be ibid by executors# fliall be as good# if 
when the right of adminiftration conies in queftion, to' made by fach of the executors only as take upon them 
enter a caveat in the Spiritual Court, which by their law, the. execution 0 f the wjU, ass if all the executors had 
is faid to ftand in force for three months. Godolpb. 258. joined in* the fate; if lands are thus devifed to pay 
GMJl. 119, tRd.Rep.6. Cro.Jacl 463-4. debts# a furviving executor may fell them; but if thd 

But it is faid# that our law takes no notice of a caveat/ devifebe, that the executors fhnll tell the land, and no* 
and that it ig but a mere cautionary a^ done by a ftrangcf* of the land to them to, be fold# here being only an au¬ 
to prevent the Ordinary Irons doing wrong# and wap thorny# not an littered# if one dies/ the other cannot fell, 
therefore if adminiftration; be granted pending a caveat* i 203* 

this is valid ip our law* thb* by the tetw in foe Spiritual When l^ids* devifed or difpofed for paying debts# 

Court, it maylseftifo an irregularity Wwill bo fufficient Wo<fa in f&Khjfajfa ;of fa executor fhatli not be liable '5 
to repeal it* '■-1 *'RoL Rep.- 191# Cro. foe. 4$$.' ;k though tit cafelbffai adminiftrator lt is otberwifei Ibidi 
Rep. 6, ^; ; / ’ 1 s ■■ ; - * il Each exeeoror hafofoe whole of the tUljfar's goods and 

w* *" ' ' ■; chattels, and caehffdty fell or aHign th£ Whole: (but omf 

As to their idtetefi ini fmen : ■ ' of them; cannot affign or' reteafe his incerCft to the other# 

All goods and chattels which 1 belonged to the teftfttor if he dothde will be voidi) If one execufor grant his parti 
at the time of his death# in any part Of the World, come pf the teftacor’s goods# all paffetli, and nothing is left 
to the executor as aftets, and make him chargeable to in the other# each having the whotej fad there are no 
creditors and legatees; and debts, (jfc. recovered by rite iparts Or moieties between executors> yet one executor 
executor, by action after the deaifo bf the teftaror, are to may demife or grant a moiety of the land# for the whole 
be accounted as affets, but not before recovered.„ 6 Rep/ term, and fo may the other; and this way they may fettle 
47. 374« If an executof mevef recovery for in friends trUfted for thema moiety 

get ina debt, helhallnever be charged, provided hehath ; <vpv ■’ * 

ufed his utmoft endeavours to recover it# and cannot fa , T 

it. 1 Rep. 98. And where an e*ecdtorihip'te'C 6 ntr 4 »!j ^, * * ■' . 'ifrifb regard & their dify. - • 

verted hi the Spiritual Court by another executor who ,fefa • ffiie duty and office of an executor is to bury the tfaator 
up another will; an injttiiftion 1 ;jpay"te^|jrih<bdl- i, tO the fawfafont ihahnor, according to hb rank and quality# 

teftatoPs debtors ^iiot yo pay fay money t® ; foe * tide to fad; drikhA dtie,regard to the eftate left after debts ire fa- 

the executorflup Is fettled. Chdnci Rep /"- ,;v * “ ' 'TiV V ffte whatever an exemtr laye out extravagintly in 

The chattels real and perfotfai of the tefaor coming to/ fuperef Charges#, if t^ere be ndftfb^gh to pay debts# Ijp 
the executor, arc ieafes foryeari# redt dne, cOrn growing piuAbUUfte ,at:mown expence. ^ddG/hjf. 333. The 
and cut, grafs cut and feveiW, Seattle; money* .platU^ comiim^Tom.'allOwbd ‘ftwr aTuneml^hn Injblviht'b 40^* 
Koulhold goods, tafr. V\Co * lit. * 18. - fyer ije, ; y y.; But gfl riMfoalte and neceflhry ftiiferiil charges mud bp 
An exectuor having ateafe for years of land in righTof aUowedbefore debts and tegactCs* }r ! fy/./jbr. 9356* The 
riie dcceafed, if he^purchafe the fee# whereby the leafe ie execmrfe to make an inVencory of hlj the goods and chat-j, 
extinfii; yet this teafe lhall continue to be aflets# as to tels of the deceafed* with their valued and of all debtf due 
the creditors and; legatees. 1 Rep. 87. Bro. htift 63, to the teilat^y; and this inventory ought to b« made aqd 
Though a plantation be aneiiate of inheritance# yet being app&ifed in the prefence of the executor; bytwoir moi-e of 
in a foreign eountiyi it is a chattel in^the hands of execn-: t$e Creditors# or. two next of kin to^the tefoitor; for in 
tors to pay debts; 1 Fiat. 338. The executor is not only fa* their default# by two or more of.fhe neighbours or friends 
titled to all perfonal goods and chattels of the teftator* - of of; the deceafed: and then* the : exe.-utor mult deliver the 
what naturefoevtr they ate| but they *r£ alfo accounted to be fame upon oath to the ordinary. Dofl: €fiP Stud* e. 1 o* 

in his pofleilion, though they are^not uduelly fo f fo^he z\H. 8. r. $. 1 , 

may maifttrih an a^Uon agaitfft any one who dethfaiiriifm : The inyentory Ihtws the charge of the executor, and hie 
from hish : hois likewife jntitledto things in USte^aa account mu A behisdifeharge, far fo much as be can prove 
right of eXeCUripn on a judgment, bond,*ftatute, Qvr.. to belaid ouhfa the payments far funerafcharges, making 
Alfa to money awarded on arbitration, where the party the inventory# probate of foe will; debts and legacies : 
dies before the &A% tya t ^ lift, nog.’ 2 /fa. 24.9. this accoupt wtii difeharge him of all fuits in the Spiritual 
1 Danv. Air* 549V 4 ‘ ^ ; ■,Courtj bgi wiH not difeharge him dffuits at the common 

If goods of the teftator are kept from the executor, he daw# m there each particular muft be again proved, 
may fue for them fa the Spiritual'Court# dr at Wood, 3 *9. < An executor is to pafs Jus acCOunt before the 

law 4 and if one frifed sA\ meifuage fa fee* ordfaary 9 for the goods and chattels of the teftator; but 

goods in the houfe* and makes a will and executofs* and foe ordinaiy fahy not call executors to account ex officio. 
dies, ihfc execofors may enter into the hOOfe, hnd c^y 9 Rep. 39. 

away the goods. Lit. do.' An executor may in con* ; . By ibitute fab ahsrarw or adminidratoir fohU be cited 
venient time ifeer the teftatorVdeath* .enter into 4 houfe into any Ecdcftaftical Court to render an account, other- 
defeended to the heir, for removing and carrying hway Wife than by inventory, unlrfs at the inftance* of a 
the goods { foas foe door be opyn, or^dfo'k^bnln'^ cfoditor, &c.s 1 J*c. 1. r« 17. It has- been held# an 
door. Offie. Exec . 8* f He xday talfa the goods and cfa t* stfeeatet is bound to account; and the fordinary muft take 
tels to himfelf, or jpve Jfowcr re apbfoeir to feine them" for foe executor** account, when he is fammoned by any ere * 
him# 9 Rep. 38. An.executor, with hit oWn g00di( re- direr* and cannot hold plea qf it, beqrefe *ti? faade upon 
deems the goods of the tiflmsk 3 or pays foe bfoatOr^s oath : but ifa legatee comes, he may unravel the atcounr, 
debts, &c. foe goods of thfamftatnr ihali, for fo foufo> though if the executor will pay him his legacy, then he 
be changed fare the proper good* of th4 mosciitori Jsd; cannot compel him re exhibit inventory or to account* 
Cent. 188. :l v : ,;■« behaving the end qf his fait.2 luffi 6oo> Reejnn, 407. 

Execufofa having riieir power whfalyfoy foe will, may Util 6 Asm. / : / 

reteafe an "afofa#^ dfot# oT duty,' or db mf thing as ex- The esteemer fa 40 -'|foi!Ve foe'' wilt before.the ordinary in 
ecutors before /prehafa Of foe will* foi.m afterwards foey common, form* ; hj?-fa* oath# Or•; by witnelfcs, if re¬ 

prove it 3:..«xcept ; ''#"'be'' fafagfog .wfafais 'for' : faefas* : tee, qfa«4 by «hofo;! ? wlfo have a right re q^rilion it; and be- 
but to mmntainifoefe fo fo^fafafaent prfated, iog exhibifed <fa '|!fe/;rVgiiter^ owce/fof' the Eeclefiadical 

and the pmbtea fa-fa' be 1 faoagfa&fa-'fanfot 'before the; Cpu1l#|fo #pyfafofafament.fa delivered the executor under 
defendant wij/fal^h 4 fa:faeW'.fay.' tlfa"cmlleri. the probate. Perk. 

*9pf fc V«a{Sfafc , fiy#.#*#.*? Whefa iffim .by will ° nc ™Y F 0 ^ A ^ ul 

^fies that his faM* Ihut fa feftd for payment df fafor* hts ‘ before contains goods and lands ; 

executors Ihall fell/foe fand* re .fahom it bekmfo to pay •foobgbfofofalf^jtofibition was granted as to the lands: 
the debts* V' Ak&M fan^-fa'dcvifel u>" ! **& -1 id land fare fa proved by witneffes 

executors to be fold for p^ment of the teftator^s debts#; fa foWhahcery^'' 1 Vent. 207. 6 Rep. 23. The prov- 
thofe executors that aft in ms execatorfhip, ox that will ingjrf the wiil is necedary for good* and chattels, to give 
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the executor power to bring aftiems, and confirm the a£ls 
he did as executor before : when tins is done, the executor 
is to pay all the teftator’s debts ifofbte any legacies. For 
the order of paying them, fee Aciminijirator, Also t M* 
Jbr* J27- Plpwd* 545. See Jeni. Cent, 274. Audit 
the executor pays- the debts in any other order, he U liable 
to the* payment of the debts of a 'higher degree, though 
out of his own eftate. Do&. Stud* c. 10, The execu¬ 
tor, cjfr. paying debts on contra#, lhail not be relieved 
againft a bond-debt, although he had no manner of notice 
of it; for this would be to alter the courfc of the law. 
Precedi Cbanc* 534. An executor is allowed to retain his 
own debt in preference to others of equal degree* Precod,? 
Chant. 179. Nop Mux* 104* 3 tem* cap. 364. If np 

fait is begun againft the executor, he may pay toe whole. 
debt to any one creditor in equal degree,,; though there be 
nothing left to pay another any part .of his debt* Wood's 
Juft* An executor pays a debt upon bond,before a ftacute 
broken, and afterwards the ftatute is broken, the payr 
laent of the debt Upon bond is a good plea againft the 
ftatute. Go* J<*c* 9. Pending^ bill in equity againft an 
executor, he may pay Any other debt of a higher nature, 
or of as hi^h a nature, where he ha? legal aifets: but 
where- there i«*a ftnal^decree againft an executor, if he pays'; 
a bond, it is a zsdfpayineht; for a decree is in nature Of 
a judgment. iSmk* 507. 

If there be feverai debts dufe on feveral bonds from the 
teftator, his-exccutoV-may pay which bond debt he pleafet, 
except^ action of debt is adually commenced againft 
him upon'one of thofc bonds; and in fuch cafe, if pending 
an action; another bond-creditor brings another aftipn 
againft him, before judgment, obtained by either of them, 
he may prefer which be will by confefling a judgment to 
one and paying him, which judgment he may plead in 1 
.bar to the other a#ion. Vaugh* 89. $ee Si/* gi«, 

Executors fometimes confefs judgment preferttly to a 
friend for his debt, for they are not bound to ft ami fuit; 
and plead dilatory pleas to a Granger’* debt, that the 
friend may be firft paid upon the execution : And execu¬ 
tors may give precedence as they pleafe before execution; 
but if judgment for 100/. is fu tiered, and the plaintiff 
compounds for 60/; the judgment for the whole font ftmU 
not be allowed to keep off other creditors, 8 Rep* 133. 
In adion of debt againft an executor, he may plead a 
judgment obtained againft him by another, ultra quod he 
hath not affets, which judgment is in force \ though judg¬ 
ments are not to be kept on foot by fraud. Sid* 230. t 
Vent* 76. On a Sci.fac. againft an execute^ he cannot 
plead fully admintftred, but muft plead Specially that no 
goods of the teftator came to his hands, whereby he might 
diickarge the debt; for he may have Fully adminiftred, And 
yet be liable to the debt, where goods of the teftatorV 
afterwards come to his hands. 1 till* 568. Cro* Elite* 
575. In Seine /mat againft executors, upon d judgment 
againft their. teftator, they pleaded Pkne Adminlfiravit* 
by paying debts upon bonds ante NMim : It was adjudg¬ 
ed no plea, fir at their peril they ought to take notice of 
debt* upon record; and firft gay them; and though the 
recovery be in another county than that where the teftator 
lived: but where an aftionkbrought againft executors bi 
another county than where they live, and they not know¬ 
ing thereof, pay debts upon Ipeclfi ty, It is good* CrO* 
Elix. 793. Where day of payment is paft, the penalty of 
a bond is the funi due at law, but where the day of pay¬ 
ment is not come the fum in the condition is the debt, and 
the executor cannot cover the affets any further. iThe* 
Bank of England v. Mortice Widow* Rep. Temp* fJardw* 
Per Artuafy* 224. 

If a furety pay the debt of his principal, who is dead, 
*ti$ faid the executor is not liable at law to repay him* 
without a promife^ but be is liable in equity, Sid.&fc 
3 Salk* 96. A l)m may be exhibited iq foe. Ch^to# , 
againft an executor, to difeover the teftator’* .jwrfonai 
eftate ; and thereupon he fhall be decreed, tQ. p^y ^ebt* 
and legacies, Abr. Ca* Eq* 238. If 
executor, and hjs ; teftator greatly indebted, 
pay the affets as far as they will go, and that his paymeiit? 
may not be afterwards questioned, he may bring a bill in 
equity againft all the teftatorV creditor^ in 'order*W 
they may, if they will* conteft each other’s debts, and dif* 
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putt who ought to be preferred in payment, t Perth 
37-- . . 

Where there ato Only equitable aftn r they muft be 
equally paid among# all the Creditors { for atoebt by 
judgment, and Ample son trail in in confeiehec equal. 2 
Pftr Williams 4161 As to what are legal* ‘ and what equi¬ 
table affets, fee Via* Abr, title Payment* And it is held, 
that bonds, and othcr dcbts, ,ihafl be paid equally, by 
executors, where aperfon has devifed lands to them, to 
be Ibid* for the mymesit of hk debts, a PeA Will* 430. 
A, debt deviled by the t«fta$or, isVhflt to, be paid by the 
debtpr to the legatee,, but to the executor, who can give 
% fuflfoient difeharge fejr it» and is atifwemble to the le- 
| if them be feffiefont e(fots., ^ |f gxfmcutor p*y S out 
the affets in legacies, and afterwards debts appear, of 
which he had no notice, which he is obliged to pay ; the 
executor by bill in- Chancery may force the legatees to 
refund. Gbath *49* -One legate' paid flmll 

refund again# another, and again# acrcditer of foe ttf- 
tator, that can charge the executor only in equity; but 
if an, executor pay? % debt upon Ample centra#, there 
fhall be no refunding to a creditor of a higher nature: 2 
Vent* 360. ^ j, ; 

Executors, ar? not;; bound to pay a legacy, ttythout 
fccumty to refund. Rep. 149, 25.7* Amfif fen- 

tence be given f6r a legacy in the Eccltouftical Court, a 
prohibition lies, unle4i they take fociirky to refund, a 
Pestt* 358. an executor pays legacies, and feve« years 
after covenant M} broken, fbr which adHon is brought 
againfr the executor'; the court inclined that it was a 
Devajiavit, and that, the, executor ought to have taken 
tecority for his indemnity upon payment of the legacies. 
AIU-J& 38. Though it ha^beeo adjudged, that a covenant 
is no duty till broken; and therefore fmeft it is uncertain* 
^whether it will be broken , or nqt; it ftujl be prefumed it 
will not ; and “the legacies be&g ja* prefent duty ihall be 
'paid by the. executor notwithftandiog any covenant not 
; adually broken. Style 37., 1 Vtlf* Abr* ?% 6 * If one 
i binds himfelf and his.executprs in an-obligation, &c. to 
perform a certain thing,., and' in his wUt givcs divers le¬ 
gacies and dies, .leaving goods only fu&cient to pay the 
Qbkgation when forfeited $ ?this obligation fo’all be no bar 
; cp, the legacies, becaqfe it is uncertain whether the fame 
may ever be forfeited > though the executor may thercr 
fore make * delivery upon condition, v/s. to return tho 
legacies if the obligation becomes forfeit, and the penalty 
be recovered. 1 R 4 * Abr% 928. 2 Vent. 358. 

The executor is to pay the legacies, after the debts ; 
and he may prefer a legacy to himielf,,,if nothing remains 
to diifcharge the other legacies. f Plvwd* 543. Offic* 
Mxtc * 204* But executors eannot in equity pay their own 
legacies ftrft, where there is not enough to pay all of them; 
buffoall have an equal proportion with the reft of the le¬ 
gates, A Cbanc* Rep* 334. % a executor has ele&ion, 
wlipre any chattel is given to him, to have and take in 
one right or the other, as executor, or legatee a 
which is to be made by a. fpeeial taking or declaration, 
10 Rep* 47. PlomteU 319. l&tr 27?* After the 
executor hath his own; legacy, he may pay what legacies 
he pfoafes firft ; qr pay each legatee a part in proportion, 
if there be not enough to pay every one his Whole legacy; 
and he is hot bound to order, as he js in the payment 
, of defos due from the teftator. a Vm* 358, 360. 

; If there be a focclftck 'legswy given of any thing, as a 
horfo, filver cup, tic, k-JKmh be delivered before any 
other legacy, provided them be affets* Qffie* Exec* 317. 
Add if there be enough to pay *11 the legacies, after the 
debts are fatisfted, the legacies (hall all be paid ; but if 
there is not! fuiftrieAt to pay debts or; morc» the legatees 
muft lofo. their legacies : BUwd, iajS* See t liti. Abu 
579. ;V jaa*. 4 9 * R* 

*. 7. wasino ■ toktto to 

Uwi .Jfpbti tot next qf kin exhibited 

' a blU ;ih; && Adjourn, of towtote j and it 

1 m» ■ dffowfOtoed^toat too extoutor foeMlA'VMMWBvthe 
tofid^bkt toe next of-tola totoe'tefeigon. but if 1ft* 
both aeaitor related to the teftator, it might 
•; be , otherwtfe..; ta fuch qafe^ it there were other 

relations in equal degree*, poor and indigent,' equity 
would give toe reftdue among them* 3 Salk. %z. I 
f I tone 
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# tbaoz r [ n cxprefs legacy given to an executor, and no 

* devife of the furpius eftate, that (hall generally go to. the 
next kindred according to the fcatute of difeributions. And 
where two perfons were appointed executors, having le-‘ 
gacieq given them; it was decreed in equity, that*<he; 
cxecuiprs fhould be only tru frees as to the rdjdue of the 
eftate, after the legacies paid, which fhould remain to 
the teftator’s next of^kin, csfc, 2 Fern. Rep, 361* 
677 - 

In a cafe of the like nature, the furphis of the teftator'* 
pcrfonal eftate, has been adjudged to be in trull for hia 
children/though they had particular legacies. 1 Fern. 
473. Abr . Caf. 244, Alfo a man by his will gave 
legacies to relations, near the value of his cftrnci and 
made a certain perfon executor, to whom he gaVe a 
fmall legacy, and defired him to -take the trouble of 
the executorfhip ; after the making of which’will, the 
teftator lived ten years, and acquired a eonfidersble ad¬ 
ditional eftatc, and then died ; on a bill brought by his 
relations,, ngaitift the executor, to,have an account of 
the, perfonal eftate, and the fui-plus, distributed amongft 
them ; here the new acquired eftate was decreed to go to 
the legatees, in'proportion of each one's legacy. fteted* 
Cane. 12. The furplufago of an eftate, given to pay 
debts, &c. after debts, legacies and portions paid, hath 
been ordered by the Court of Chancery to go to the heir, 
Chon?. Rep. 189. Overfscrs of a will have nothing 
to do with the. execution of it, but arc only to give 
advice to the executors 5 and if they will net do 
their duty, to complain of them to the fpiritual court, 
ts tc. 

IV. Of aSicRS iy and againft executors and therein of De- 
vajlavit. • 

For the goods of the teftator, taken from them. Or for 
trcfpafs upon the laud, £«V. Executors may before the 
will proved bring aftion erf trefpafs, detinue, Add 
it they fell cattle, or other goods of the teftator, before 
the will is proved^ they may have actions for the money 
payable, before the fame is proved: and an executor may 
be lued for the debts of the teftator before probate of the 
will, if,he be executor by his own a® of adminSftring, 
which makes him liable to a®ion$. Ojftc. Exec . 3$. It 
has been ruled, that an executor may commence an a&ion 
before probate $ but he caanot declare upon it, without 
producing in court the letters teftamentary ; he is not! 
like an admimftrator,who hath no right till admjniftra-1 
tion committed; for his right is the fame before, W after 
probate of the will, and the not proving it, is only an im¬ 
pediment to the *®i on, 1 Salt* 

Executors may. maintain a&ion of trover for goods 
converted an the life of the teftator. Cro , Elixf %y 7. 
And by the ftatute, executors fhall have a writ Of ac¬ 
count, and the like a&ion and procefs, as the teftator 
might have had. 15 Ed. 1. 23. The executors 

may bring anions for trcfpafs done to their teftator, 
as for goods and chattels carried away in his life, 
and Jhall recover their damages in the fame manner as be 
fhould have done. Stat. 4 Ed. 3, c. 7. Alfo executors 
of executors fhall have a&it>ns of debt, account, and of 
goods taken away °f the firft teftator’s; and have execu¬ 
tion of ftatutes, &c. andfhallanfwer toothefs, fo far as 
they recover goods of the firft teftator, as the firft execu¬ 
tors. 25 Ed. 3. r, 5. ."i 

The word executor is a word colle&iye, and doth com¬ 
prehend in it the executor of an executor; for he is ac¬ 
countable for the iirft teftatSUs goods, and is as it were 
his executor for fuch goods as remain unadminiftredby 
the firft executor. rkilL Jbr, $68. Formerly, if an 
executor, wafted goods and kft an executor, and died 
’ leaving aftets, his executor fhould not be chargeable, 
became it Wgs apcrfonal to<rt. z 120. Hut 
now it is by the* ftatute" 36,. Car. t. cap, 7. 

made perpetual by A & £ fa. £j tM, c+ 24. And fee Cm. 
£>& * K ■ . w* ? J*)'/.The.lmw,. (ttbjeifts/the execur 

tors to every, pttrfeh*s and a&i<m,wbich he had 
agajnft .the t#atorforwjkich reafon the executor \s faid 
tsryo the tedat^Va^gnwv and to rcpefcnt the perftm of 
- the teftator: bi% fm* per&rmlwrongs dime by the teftator 
to the perfon , or goods* of another, the execute doth 
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not reprefeni lum ; bccaufe perfonal actions die with the 
perfon. i Infi. 209. 9 Rep. 89. 

Nothing can be debt in the executor* which was not 
debt ii> the teftator. Cre. Eliz. 232. A promife to pay 
to an executor, when the teftator is not named, is not 
good. Cro. Jac. 5,70* But a teftator may bind his ex¬ 
ecutors as to his goods, though he himftlf is not bound* 
Ibid. And an executor may recover a duty due to the tef¬ 
tator, though he be not named. Dyer 14. A&ion lies 
againft an executor upon a collateral promife made and 
broke by the teftator. Cro. Jae. 663. The teftatoria 
AJfumffet to do any collateral thing, as to build an 
houfe, &c. which is not a debt, binds executors . Jenk. 
Cent. 290, 336. Affkmpfit |ies upon a contra® of 
the teftator ; and the reafon is thu fame upon a pro¬ 
mife, where the teftator had a valuable confiderarion^ 
Palm. 329. Though a 4 «bt upon a itmple contra® of 
the teftator, cannot be recovered of the executor by a®ton 
of debt; yet it may by Affkmpfit. 1 Lev. too. 9 Rep* 

If two perfons are jointly bound, and one of them dies, 
the furvivor only ihall be charged, and not the other's 
executor, \ pafeb. 16 Car. z. AHb when there are two 
executors,, if one of them dies, a&ion is to be brought 
againft the furviving executor, and not the»f*tt«/fer of the 
dcceaftd : but in equity, the teftator's good* are liable in 
j whofefoever's hands they are. 1 Leon. 304. Chanc. Rep. 
$7, Bills in equity for debts without fpecialty, have 
been allowed to be brought againft executors, with ax 
mtmm that they had ajfets j and no difference has been 
made where the party fecks for relief either before hr after 
a judgment given againft him at law. Moor 566, 

Aftets lhall be always intended, till the executors alledge 
the want of them in ex£n&- 9 Rep* 90, 94. If an <m- 
ligec shakes the obligor exeeutdr, this is a releafe in law 
of the’debt; but it mail be affets in hishands; if there 
be no affbtl beftde to pay other creditors. 8 Rep, 136. 
2 Roll Ahr. 920. When an obligor is made executor by 
the dbligee, by adminiftring fome of the goods, he hath 
accepted the txteutcrjbip, and ’tis that'which makes the 
releafe y bccaufe by being executor he is the perfon who 
| is to receive the money due on the bond, and he is like- 
wife the perfon to pay it; and the rule is, that where the 
fain* hand is to receive and pay* that amounts to an ex* 
iinguijhment*’ 1 Salk. 30$. 

But a perfon who owed the teftator 400 /. was made 
executor, where debts, legacies, and a refiduary eftate 
were deviled; and thought*was infilled that the debt was 
difeharged by the debtor's being made executor, and that 
there was fuSclent to pSy the debts and legacies, yet it was 
decreed in equity againft the executor , that he ihould pay 
the 40oV. to the refiduary legatee, 1 Chanc. Rep. 292. It 
has been adjudged, that an obligee making the wife of an 
obligor executrix, had fufpendea the a&ion on the bond fo 
long as the executorfinp continued; and that a perfonal ac¬ 
tion being fufpehded by the a® of the party hmiielf, is quite 
extinguished : this was in a cafe, where the teftator devifed 
all his goods to the wife of. the obligor, and made her foie 
executrix. Moor 855. Hutt. 128. If an obligee is made 
executor by the obligor, the debt is noi rejealed, but the 
obligee may ftill fue for the debt, unleft he adminiftert, 
when if he fue« he muft fue hfmfelf, which cannot be, and 
in this cafe he may retain the goods of the obligor teftator 
in jktisfa&ibn of his debt. 2 Lev. 73. 2 Nelf. Ahr. 785. 

And if there be no affets, the obligee executor may fue the 
heir of the obligor teftator in a&ion of debt upon his bond. 
1 vWi. 304, t Lit! Air. ^7$. 

If an executor releafes all a&ions, fuits and demand#, 
it extends only to demands in his own right, hot fuch as 
he hath a^ executor. Show 153. And where an execu¬ 
tor grwp mina hbtiajbx, though fome are of opinion that 
the goods Which he hath as executor will pafs; yet others 
hold the contrary; \tfty tt*6. Leon, f o. An executor 
fhall be ch&ged ikht'ih the detinst, if hath affets ; 
and poftfef&on, he fhall be charged in 

the dSA, Mp in refpe® of the perception of the 

profits* 'iath ■' affjts or not. 1 Lev. n?. 

Bur'an'eii^entdr;^ hot fuable in the debet and detirnt for 
part, ahd ih the dk&net for the other part; becauie they 
require feverai judgments, viz. Ih bonis propriis for the 

4'tJ 1 dibe* 
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itbtt and detinet, and d* bonis teftmris for the detinet. 

3 Lev. 74. Sec title Dtbet and Detinet. 

I f an executor has a term, and the rent referved is more 
than the value of the premifes, in aftioa brought agalnft 
him for it in the debit and detimt, he may plead the 
/peciiii matter, arise.* That he hath no a/Tets, and that 
the land b of Ids value than the rent, and demand judg¬ 
ment if he ought not to be charged in the detinet tantum : 
and he cannot wave the leafe ; without renouncing the 
whole executorfhip., x Salk. 297. It hath been held, 
that if an executor alters the property of things from the 
teftator to himfeif, by paying a debt to the value ; or by 
paying the rent of a leaf®, and receiving the profits, or 
part of the profits equal to the rent, the things and 
profits received are hi* own. Dyer *87, 885* 5 Eep* 

3 *« , , 1 

One executor cannot regulary fue another at law; but 
he may have relief in equity: In the eye of the law 
all are but as one executor § and mo# a&s done by* or to 
any of them, are efteemed afts done by, or to all of them. 

1 RqI. Abr. 918. If where one executor is fued, he plead 
that there is another executor, he ought to (hew that he 
hath adminiftwsd. 1 Lev. 161. And he only that ad* 
mimfters is to be fued in aftions againit executors ; but 
a£tiou$ brought by executors are to be in the name of all 
them, though feme do not take upon them the executor- 
Ihipa 1 Roll. 924* Jen*. Cent. 106, 107. If any exe¬ 
cutor refufes to join in an action, with his co-executors, 
he mull; be. fummoned and levered. 

An executor is not difahled by outlawry, to fee for 
the debts of the teftator* Special bail is not required of 
executors, &c. m any action brought for the teftrtor’s 
debt: and executors, or administrator* are not Kable to 
cofts. i. e. Where they fue in right of the teftator. Hat* 
69. Cro. Eliz. 503. Tel. 168. Dal. 96. Bmd.pl* 28. 
% Rol. 87. Com. Dig* 2 V. 439. 

If an executor brings a writ of error, though the judg¬ 
ment is affirmed, he (hall not pay any cofts; becaufe m 
he is executor, it k in outer droit; alfo an executor Ihall 
not put in bail on a writ of error, caufafupra. Mhb. 
5 W* M. Executors are excUfed from paying cofts, 
as being prefumed to have no knowledge of the affairs of 
the tefutor ; and therefore they (hall pay cofts for not 
going on to trial,, or where the eaufe of a&ion arifea to 
the executor himfeif, & fc. 1 Soli. 207. 3 Soli* 106, 

No a&ion (Hall charge an executor to anfwer damages 
out of his own eftatc, upon any promife to another, 
unlefs there be fome writing thereof figned by the party 
to be charged therewith. 29 Car. 2. e. 3. 

Oh any judgment after verdift, had by or in the hame 
of an executor, or adminiftrator; an adminiftrator do 
bonis nan may fue forth a Scire facias t and take execution 
upon fuch judgment. St at. 17 Car. 2. c. 8. Before this 
ftatute it was not fo \ where an executor, tev. died, for 
want of privity, the adminiftrator was to begin again. 
% Neff. Mr, J&y* If an executor makes himfeif a 
ftranger to the will of the teftator* or pleads Ne ungues 
executor, or any falfe plea, and it is found againft him, 
judgment ihall .be de bonis propriis t in other cafes, de 
bonis t eptterh* Cro. Joe* 447. If on &Sdre facias igaii 
an executor, the (heri/F rtturna Devaftavit the plain 
(hall have judgment and execution de Sims propriis of the 
defendant: and if nulla bona be returned, he may have 
either a Capias Satisfacund. or an J llegit. t Nelf 79 j 
Dyer 185. But one executor ihall not be charged wltl 
a Devaflavit made by his companion j for the act of one 
Ihall charge the other no further than the goods of the 
teftator in his hands amount to. Cro. Elix. 318. {f an 
executor does any wafte, dr misemploys the eftatc of the 
deceafed, or doth any thing by negligence or fraud, 
Csfr. it is nDevaftavit, and he (hall be charged For fo 
much out of his own goods. 8 Rep. 133. And a new 
executor may have an a&ion againft a former executory 
who waded the goods of the deceafed j or the old one 
may remain chargeable to creditors, &c. Hob* x6& 

If an executor takes an obligation in his osyu name, 
for a debt due by Ample eontraft to the teftator, this 
Ihall charge him as much as if he had received the 
money ; for the new feewity hath txtinguiflwd the old 


nght, and is quafi a payment to him. Off. of Ex. 

So if the executor fucs a perfon by trover and conver- 
fion, in which he has a right to recover; and afterwards 
he and the defendant come to an agreement, that he 
/hall pay the executor fuch a fum at a future day, and 
rhe party fails, this is a Devaftavit ; and he ihall anfwer 
ad valorem. 2 Lev. 189. 2 Jon. 88. S. C. 1 Yern . 
474 * E* C* 

It is a Devaftavit to permit intereft to run m arrear, 
and then fhfter judgment for it 5 and want of wallets to 
pay before the incurring of it by the adminiftrator ihall 
not bq intended, tinleft it be exprefsly pleaded. 2 Lev. 40, 
HiU. 23 & 24 Car. 2. B. R. Seaman v. Dee. 

An executor In cafe of a Devafavit is in nature of a 
truftee of an eftate. Cbanc. Cofts 304. Mich. 29 Car. 2. 
in Fanacre'&cufe. Bee more of Executors, under Admini- 
firotm , Ajftts, Joint Exeattots, Wills, &c. 

CjtetUte;?, Is where an eftate in fee created by deed 
or fine, is to be afterwards executed by entry, livery, 
writ, isle. And leafes for years, rents, annuities,, con¬ 
ditions, t*tc, are called inheritances executory. Wood's 
Left. 293. Efiates executed arc when they pafs prcfemly 
to the perfon to whom conveyed, without any after-a£. 
2 hfk. JI3. 

<£penit0?p 3 Deb(fe, Is faid to be where a future intereft 
is deviled, that veils not at the death of the tcilator, but 
depends on feme contingency which mud happen before it 
can Veft. 1 Eq. Cdf. Mr* 186. 

Theft executory devifes may be, 

I. Of lands <f inheritance. 

II. Of terms for years. 

I. With rtfteB to the former . 

If a particular eftate is limited, and the inheritance 
piles out of the donor, this is a contingent remainder; 
but where the fee by a devife is vefted in any perfon, 
and to be vefted in another upon contingency, this is an 
executory devife : and in all cafes of executory devifes, the 
eftates defeend until the contingencies happen. Raym . 
28; 1 Lut*w. 798. Where a contingent eftate limited, 

depends upon a freehold, which is capable of fupporting 
a remainder, it (hall never be conftrued an executory de¬ 
vife, but a remainder. And fo it is, if the eftate be 
limited by words in prafenii, at when a perfon devifes his 
lands to the heirs of A. B. who is living, ts : c. Though 
if the fame were tp the heir of A* alter his death, it 
wOuld be as good as an executory devife. 2 Sound. 380. 

+ Mod. 255, 

One by will devjfcs land to his mother for life, and 
after Her death, to his brother in fee j provided, that if 
his wife, being then enfient, be delivered of a Ton, then 
the lands to remain to him in fee, and dies, and the font 
is born i in this cafe it was hdd, that the fee of the 
brother mall ceafe, and veft in the fon, by way of execu¬ 
tory devife, on the happening of the contingency; and 
here fetch fee eftate enures as a new original devife to 
take eflfcft when the fir# fails. Dyer 33, 127, Cro . Jac. 
592. A remainder of a fee may not be limited by the 
rules of law after a. feefemple; for when a man hath 
parted witft his whole eftate, there cannot remain any 
thing for him to difppfe of; but of late times a diftinftion 
hath been made between an abiblute fee-fimpie and a 
fec-fimplc which depends^ upon a contingency, or is con¬ 
ditionally limited; efpecial|y where fuch a contingency 
may happen jn the courfeW a few years, or of one or 
two lives j and where fuch a remainder is limited by 
Will, it b called an executory* devife. 2 Nelf Mr. 
7 - 97 * ' 

\ An eftate devifed to a foil and his helrt, upon condition 
that if be did not pay the iegaties given by the will with¬ 
in. .fndti*' •thfr then. the^aiwTilfontd itmain to the 
hg&pm* Vt* and their heirs > this Vmkmhn of a fee in 
fo the fon, Keing n|fon the 
tie failing fo payment of t)ie le¬ 
gacies, vWfo adjudged gdod by Way of executory deVife. 
Ctoi And where foe fefoer devifed hblkndJh 

to/bis ybungjeft fon and His heirs, and if fie died without 
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'iflue, the elded fon being alive, then to him and his Leflee for years devifed ail hit term to his (bn, and 
heirs; this was held a good remainder in fee to die eldeft his will was, that his wife Jhould have the occupation and 
brother, after the conditional contingent eftate in fee to profits of the lands, during the minority of his fon, iAc. 
the yotmgeft, as depending upon the noffrbiliry that he and he made her folc executrix, and died} (heafterwards 
might be alive when his youngeft brother died without proved thje will, then (he fold the term, and died; ad- 
iflue; and his dying without iflue, was a collateral de- judged, tliat this fale was void againft her fon, becaufe 
termination of his eftate, whilft the other was living, it (hall be intended that the devife to the wife, (hall pre- 
Godb. 282. z Nelf. Abr. 798. ^ # cede the devife to the fon, though it followed in words, 

There can be no executory devife after an eftate-tail and then flic will not have the whole term, but only fo 
generally limited, becaufe that would tend to a perpetuity; much thereof for fo Jong time as (he fliould live, before 
and a contingency is too remote where a man mail ex- her fon Capte of age ; and that the remainder was to veil 
pe& a fee upon another's dying without ifliie, generally; in him. Upon the contingency of his living till became 
But dying without iffue, living another, may happen in a of full age.' Pto*w, Com* 53* Paramour verfus Yardky. 
little time, becaufe it depends upon one life; and there- The hufta^d being poiTefed of a term for years, de- 
fore a devife of a fee-Ample to one, but to remain to ano- vifed the Uafeitfelf to his wife for for life , and after her 
ther upon fuch a contingency, is now held good bjr cxe- death to her children unpreferred; it was infilled for the 
cutory devife. 2 Cro . 695. Sometimes crofs remainders wile, that fee had .the whole term, for this was not like 
in tail by implication, have been pleaded again ft execu- either of the cafes laft mentioned ; it was not like the 

tory devifes. firfo for that was a devife of the lands to the wife, for fo 

' many years as (he (hould live; and it 'was not like the 

II. As to executory devifes of terms . fecond, for that was a devife of the profits of the lands 

Formerly where a term of years, (which is but si chat- unto the? wife, until her fon came of age; but here the 

tel) was devifed to one; and that if he died, living ano- devife is of the haft itftlf and the lands are not mention- 
ther perfon, it fliould remain to the other perfon, during ed throughout the will; but atjjudgedf that the wife had 
the rcftduc of the term, fuch a remainder was adjudged only an edate for fo many years of the leafe as (he foould 
void-i For a devife of a chattel to one for an hour, was a live, and that fo much as remained unexpited at her death, 
a devife of it for ever. Dyer 74. But fince It has been wa? to veil in the children upon the contingency of their 
held, that a remainder of a term' to ohe, after it Was living at thattxme. 1 And . 6i. Amntr verfus Ladington* 
limited to another for life, was good: In a cafe where a 2 teen* 92. 8. C. 3 Leon, 89. S. C. Gold • 26. 8. C. 
tellator having a term, devifed that his wife ! fhould have In thefe three cafes, (as ought to be in all) the court 
the lands for io many years of the term as (lie foould live; hath regarded the intent of the tellator:..and it feems fo to 
and that after her death the refidue thereof fhould gd to h&\fe done, without much regard to the niceties in law. 
his fon and his aligns ; and this was the firft c^fe wherein And with refpeft to devifes, much greater latitude is%l- 
an executory remainder of a term for years w«is adjudged 16 wed ih the conftru&ion of W/A* than of deeds. 
good. Dyer 253, 358. What (hall be conftrued an executory devife, and what 

A perfon poffeffed of a term,, devifed it to his wife a remainder, fee Wealthy on thedem/e of Manley v. Btf- 
for eighteen years, and after to his elded fort for life, af- v/Jh.. Rep. S Temp. Mardw. per Annaly, 258, &c. 
ter to the Ton's eldeft iflue male daring life; though he \ &pen^rt(ttcatiott of &cttet0 patent. Is a copy or 
have no fuchiflue, at the time of the devife, and death of trahfcriptof Utters patent, made from the mrolmcnt theie- 
the devifor, if he has bsfore Iris own death, he (halt have of, and fealed with the Great Seal of England, which ex¬ 
it as an executory devife. x Roll. 6 ix.' But if one devife emplificatiorts may be (hewed or pleaded, as the Utters 
a term to his wife for life; the remainder to his (irft fon patent themfelves. But neither an exemplification nor 
for life, and if he dies without iflue, to his fecond fen, cpnfiat was pleadable at Common law, becaufe there was 
fjfr. the reminder to the fecond fen is void, and no J only the tenor of an inrdlment, and the tenor of a record 
executory devife; yet where he dying without iflue j {$ not pleadable; Though by, the ftatutes 6 R. 2* c, jl, 
living at a perfon’s death, may be confined to one life, 3 4 £/ 6. r. 4. and 13 EUst. c. 6. they are plead- 

it hinders not a remainder over. Abr, Ca.Eq. 194. able, $ Rep, 53. By the fail mentioned llatute, exem- 

Executory devifes, as to terms for years, are ifetex* plifications of the inrolmcnt of grants by letters patent, 
tended beyond a life or lives ; they ought to arife with- fhall be of as good force in pleading for the patentees, 
in the compafs of one life. 1 Salt. 229. Where there ^ if^ patents were produced. One may exem* 
is an executory devife, there needs not any particular plify a patent under the Great Seal in Chancery; and alfo 
eftate to fupport it; and becaufe the perfon who is to any record or judgment, many of the courts at Wefimin- 
take upon contingency, hath not * prefent but future in- fi c r, under the proper feal of each court; and fuch an 
tereft, his eftate cannot be barred by a common recovery; exemplification may be given in evidence to a jury, l£c. 
and for that it was a remainder not in feein g When t foil 583. Shop, Abr. 134, Aral©made, or writ filed 
the recovery was differed, k has been adjudged it could in any court at Weftminfter, may be exemplified iii the 
not be baited by fuch a recovery. 2 Jtelf.Mf. 797, court where made, or filed. 1651. C, B. But nothing 
798. It is held executory devifes, and limitations of but matter pf record ought to be exemplified. 3 Ay?. 173. 
the truft of a term, are governed alike. 1 Y’eTn, 234. Attefced copies of records on damped paper, are in ge- 
' It is material to obferve, that diftinftloni hive been n^fai good evidence. The perfon who examines them 
made where the devife wa$ of thi occupation a$d projtu bipving the examination, and that the copy in quefiion is 
the land, &fr. in leafe, and where thd devife was of the i%rue copy. 

leafe, or rimitfilfy as for ihftartce, the hufeandl^ing s €B%mpU$kMiWi s Is a writ granted for the exempli- 
poflelfed of k Mdi for years,Jfevi&d the bccupedion of fixation of an original record. Reg* Grin. 490. 
the lands to his wife, for fo inany year *''as JfoJhouUBvo, (Exempti*) Signifies a privilege to be free 

the tefidue to his fon, and made foie executrix, febm fervice or appearance ,^ at htiights^ clergymen, he. 
died} the m&awfold the leaf?, artd dfedj; adjudged, ihft are exempted to appear at rim cmimy-eoort by ftatute} and 
Was not a devife of the whole term to J for foe Beers from beirt^pui inqnefts. $■Rep* 23. Per- 

had it'Only cohditionafiy, if fie lived'jfi'mg fo the tipnm fens feventy yeafs;of sm, apothecaries, fefr. are alfo ex- 
eontiimgd, and |ier irttereft was to d&ferfoine upon her empted by On juries: And juftices of 

death, fo thereof,was vmd'^irtft her fon, peace* at$d«n^ from, parifo ofikes: 2 fofi. 247. 

becaufe .,the'e:d}vi^^l^, was'fo:vt^ {; iilttm,v' ; hjfon tbe,cdfi*' There as from^ tolls r by the King's 

tingency of her‘%^'^fom''the teWf'expired, foeiicfoit litters of .exemption, or of eafe, to 

the devife eixifenr^'W jfcwh tho devife ;' be fa • jpiriefo wad all publick fervice. 

to her, imd v i|#fek 3 teri'becaufe mfo . \ ; - ; 4 : 4 - 

was no exprefs fate fir lfe for if it . Wrts- nfed foraheriot; being 

had, then foe'^ld 'M .tklp^fo 'rife'; pidle;;^rin, accoutrements. Exercn 

becaufe art "tfiUtotyfiir HfifoiiH* jddgment'ff foiy mr'e ., tual'e ffyms^JmRmvnit- Regis, fui ent prexmus ei, |*** 

luabU than fo efifot 'fHv fofox* • Pl^« Cbm. v f io. Welk- ; tuor mi. : £ 4 w. Cofif u 

den merfns Elkihgton. ^ " 


a 
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l&peter# By letters patent under the Great Seal, the 
fite of the cattle of Exon (part of the dutchy of Cornwall ) 
to be granted to fame perfons appointed by the judices in 
quartcr-feflions for the county of Devon, for the term of 
99 years, to the ufe of the faid county and for other 
publick ufes j under the ancient yearly rent of 10 /. 
per annum , payable to the crown. Stat. 9 Ann. c . 19. 

CBjcfre triarc, (From the Sax. Frtde, Frith , Peace , and 
Frithian) To break the peace, or commit open violence. 
Leg. H. 1. c. 13. 

<&$ grabf fiRucrcln, Is a writ that lies for him to whom 
any lands or tenements in fee are devifed by will, (within 
any city, town or borough, wherein lands are devifeable 
by cuftom) and the heir of the devifor enters, and detain* 
them from him. Reg. Orfg . 244. Old Nat. Br . 87. And 
if a man devifes fuch lands or tenements unto another in 
tail, with remainder over in fee, if the tenant in tail en¬ 
ter, and is feifed by force of the intail, and afterwards 
dieth without iffue 5 he in remainder ihall have ( the 
writ ex gfavi querela to execute that devife. New Nat. 
Br. 441. Atfo where tenant in tail dies without iflue of 
his body, the heir of the donor, or lie who hath the re- 
verfion of the land, ihall have this writ in the nature of a 
formedm in the reverter . Ibid. If a devifor’s heir be 
outted by the devifee, by entry on the lands j he may not 
after have this writ, but is to have his remedy by the or¬ 
dinary courfe of the common law. Co. Lit. 111 . 

<$]tbentuin orfiFjjenm'ttlU, A gift or prefent, and more 

properly a new year’s gift.- In expenfis domini Regis (B 

exenniis etdemfa&h apud, (Bc. Ixxv , foL -Ex Com- 

pot. Dom. de Parend. MS. 

(Exhibitum) A word mentioned in the ftatqte 
l iCar. 2. cap. 14. And where a deed, or other writing 
h m a fuit in Chancery exhibited to be approved by wit- 
neffes, and the examiner or com mi ttioners appointed cer¬ 
tify on the back of it, that the deed or writing was ffiewed 
to the witnefs, to prove it at the time of his examination, 
and by him fworn to; this is called an exhibit in law 
proceedings. The fame, under a commiffion of bank¬ 
rupt. 

CjtfyiMtfO, An allowance for meat and drink, fuch as 
was cuftomary among the religious appropriates of 
churches, who ufually made it to the depending vkar ; 
and the benefactions fettled for the maintaining Of fcho- 
lars in the univerfities, not depending on the founda¬ 
tion, are called exhibitions. Paroch. Antiq. 304. 

fifipt'gennarfco of the Common fMcacs, ( Exigendarii 
de " Banco CommuniJ Are otherwife called Exigentrrs, by 
Stat. 10 H. 6. c. 4. 

(Exigenda) Is a writ that lies where the de¬ 
fendant in an a&ion perfonal cannot be found, nor any 
thing ofhis, within the county, whereby to be attached or 
diftraiued; and is directed to the fhcriff, to proclaim and 
call him five county-court days, one after another, charg¬ 
ing him to appear upon pain of outlawry: It is called 
exigent, bccatiie it exa&etb the party, ?. e. requires his 
appearance or forth-coming to an fiver the law; and if he 
come not at the iaft day’s proclamation, he is faid to be 
quinquia ex ail us, and is Outlawed. Cromp. Jurif 188. 
The ftatutes requiring proclamations on exigent* awarded 
in civil aftions, are 0 Ben. 8. c. 4. and 31 Eli*. cap* 3. 
Exigents are to be awarded aghinft receivers of theKmjjfr 
money, who detain the fame j and againtt the conipt- 
rators, rioters, (Be. Stat. 18 Ed. 3. r. 1. And a writ 
of proclamation (hall be lifted to the Iheriff to make three 
proclamations in the county where the defendant dwells* 
for him to yield himfelf, (Be. by the Stat. 31 EL%. c. 

3. The writ of exigent a lib lies in an indi&raent of fo-. 
lony, where the party jndi&ed cannot be found: And 
upon fuing out an exigent for a criminal matter before 
conviction, there ihall be a writ of proclamation, (Be. 

3 Infi. 31. 4 (B 5 W. (B jlf. e. 2t. If a perfon indicted 

of felony abfent fo long that the writ of exigent h award¬ 
ed, his withdrawing will be decided a Bight Id law, where¬ 
by he will be liable to Forfeit his goods; and though he 1 
renders himfelf upon the exigent, after fuch withdraw* 
ing, and is found Not guilty, it is faid the forfi^nfo 
(land. 5 Bep. no. 3 Infi. 23a. Afrera capias dirts&cd 
.0 the iheriff to take and imprifen a perfon, (Be* if 
laanot he taken, an exigent is awarded: And After a 
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judgment in a civil a&ion, the exigent is to go forth Tm* 
the firft capias; but before judgment, there muff be a ca¬ 
pias, alias and fluries. 4 Infi. 177. If the defendant be 
in prifon, or beyond fea, b c. he or his executors may 
reverie the award of the exigent. See Outlawry. 

CPytgcnter, ( Exigendarius ) Is an officer of the court of 
Common Picas; of which officers there arc four in num¬ 
ber: They make all exigents and proclamations, inac¬ 
tions where proccfs of outlawry doth lie; and alfo writs 
of fuperfedeas , as well as the prothomtaries , upon fuch 
exigents made out in their offices. 18 II. 6. c u g. But 
the lifting writs of fuperfrdeas is taken from them by an 
officer in the fame court, conttituced by letters patent by 
King James the Firft, 

<8jrfg( facias, The exigent is fo called. Sec Black. 
Com. 3 V. 283. and Exigent. 

milt, A baniihment or driving out of a perfon. Lit. 
Dili. And this exile is either by reftraint, when the go¬ 
vernment forbids a man, and makes it penal to return ; or 
it is voluntary, where he leaves his country upon difguft, 
but may come back at pleafure. 2 Lev. 191. 

milium, Signifies in law conftru&ion, a fpoiling: 
And by the ftatute of Marlbridge it feems to extend to the 
injury done to tenants, by altering their tenure, ejecting 
them, (Be* and this is the fenfe that Fleta determines ; 
who diftinguifties between vafium, defiruBio and exilium; 
for he tells us that vafium and deftruBio arc almoft the 
fame, and are properly applied to houfes, gardens or 
woods; but exilium is when fervants arc infranchifed, and 
afterwards unlawfully turned out of their tenements.— 
Vuftum & deftru&io fere equipollent, tj eonvertihiliter fo 
habent in Domibus, Bofcis IB Car dims ; fed cxiliuin did 
poterit, cum fervi manumittuntur , aut a tenement is fuis in- 

juriofc ejiduntur. Fleta, lib. 1. cap. 11.- Vcnditio- 

nrm *vd exilium non fact ant de Demi bus, Bojcis, vel hems- 
ntbus, (Be. Stat. Marlb, c, 25. 

mam, Iffue or ofiyfpring : and applied to the iffues 
or yearly rents and profits of lands.— Et.fciat vicecomes. 
quod redditus, blada in grangia, (B omnia mobilia , prates' 
equetaturam , indumenta (B utenfilia domorum, continentur 
Jub nomine exituum. Stat. IVefim. 2. c* 45. 

<8yltga(itU0, Is he who is prof ecu ted as an outlaw. 
Leg. Ednv. Confejf, c. 38, 

m mevo mctu, Arc words ufed in the King’s charters 
and letters patent, to fignify that he grants them of hu 
own will and motion, without petition or fuggeftion of 
any other : And the intent and e.fFc£l of thele words, is 
to bar all exceptions that might be taken to the charters 
or letters patent, by allcdging that the King in granting 
them was abufed by falfc fuggeftions. Kitch. 352. When 
the words ex msro motu are made ufe of In any charter, 
they (hall be taken mod itrongly ngainft the King, f Co. 

45 1 * 

m ffPf&cIo, Is fo called from the power a perfon Has 
by virtue of an office, to do certain afts,' without being 
applied to; Asa juftice of peace may riqe only grant 
furety of the peace, at the complaint o* rcquell of any 
perfbn, but he may demand and take it ise efiteto at d«> 
crction, £Bc. Doit. 270. 

m €>®ClO Informations, Arc, informations at the fuit 
Of the King, filed by the Attorney-General, as by virtue 
f lF his officeS without applying to the court, wherein filed, 
for leave, or givitqg the defendant any" opportunity of 
(hewing caufe why it fhpuld not be filed, Add. to this, 
the fitted hereby lofei ^the benefit intended by Magna 
Charta, *. e. of one jury, emtof two, in criminal charges. 
Now long this ipode of prsweding will W admitted, in 
this free country, time muft difeovejr, 

feJi*, Was a wrk that lay fer tlic King’s 
ward, to Jfe free ftOm fpit to the county-court, 
hundred cOwt, j(cet, (Be* dhring wardiliip. F. N* B. 
158. " 

Aft €mfm #aton*. A writ of 
feed by the guardian of the; King's 
Wartl, Olid dwewed Ihtfiiiff dr ftewards of t!fe oodrr, 
•th#th<gjf:-do jdlftiwh hlip, Mr. for ifot doing fuit of 
■ cobyt. 1 Nm*> A&r. 1M: i$%; •• And it iht ft»en#d]ttrain 

defeefne fo cb^e rntte M or 

. lm% they my haye a writ comiranding the jfheriffi to fer- 
cjfafei. 6V. Bid. 35{i* {rifccwife if a inaii have land$ in 

divers* 




EXP 


EXT 


divers plates in the county, and he is con Cl rained to come 
to the lcet where he is not dwelling, when he reiides with¬ 
in the prccinft of any other leet, be. then he ihall have 
this writ to the IheriiF to difeharge him from coining to 
any other court-leet than in the hundred where he dwel- 
leth. Ibid. 357. By the Common law, parfons Ihall 
not be diftrained to come to court-Icecs, for the lands be¬ 
longing to their churches; and if they be, they may have 
the writ exonerations feCia, be. F.N.B. 394. So (hall 
a woman holding land in dower, if Ihe is diftrained to 
dofuifof court for fuch land; when the heir has lands 
fufficient in the fame county. Ibid. 

Cjc parte. Of the one part; as a commiffion in Chan¬ 
cery ex parte , is that which is taken out and executed by 
one lide or part only, on the other party’s neglecting or 
refufing to join : When both plaintiff and defendant pro¬ 
ceed, it is a joint commiflion. 

parte tails. Is a writ that lies for a bailiff or re~ 
cei*vcr, who having auditors affigned to take his account, 
cannot obtain of them reafonable allowance, but is caft 
into prifon: And the courfc in this calc is to fuc this writ 
out of the Chancery, direfted to the fheriff to take four 
mainpernors to bring his body before the Barons of the 
Exchequer at a certain day, and to warn the lord to ap¬ 
pear at the fame time. F. N. B. 129. 

<£jfpetfimt, Having relation to or depending upon; 
and this word is ufed in the law with fee , as fec-expeftant. 
If land is given to a man and his wife, to hold to them 
and their heirs; in this cafe they have a fetfsmple. Kitch. 
* 53 - 

<$£peSanct’, Efates in ; Are of two forts ; one created 
by aft of the parties, called a remainder ; the other by 
aft of law, called a rrverfeon. Black. Com. 2 V. 163, 
4> be. 

CypeDi'tatc, {Exp edit an) In the laws of the for eft, 
lignifies to cut out the ball of the dogs fore-feet, for the 
prefervation of the King’s game: But the bail of the foot 
of a maftiff is not to be taken out, but the three claws of 
the fore-foot on the right fide are to be cutoff by the flein. 
Cromp. Jurifd. 152. Manwood, cap* 16. This relates to 
every man’s dog who lives near the foreft; and was for¬ 
merly done once in every three years: And if any perfon 
keeps a great dog not expeditated, he forfeits to the King 
3 s. \d. 4 lnft. 308. 

CppeBitatae $LtbO?C0, Trees rooted up or cut down to 
the roots .—hquiratur dt arbor thus expeditatis in forefta. 
Fltfta, lib. 2. c. 41. 

<£fpenDltO?0, Are the perfons appointed by commif- 
fioners of fvwers to pay, diiburfc or expend the money 
collcfted by the tax for the repairs of fewers, be, when 
paid into their hands by the collectors, on the reparations, 
amendments and reformations ordered by the commif- 
iioners, for which they are to render accounts when there¬ 
unto required* Laws of fewers 87, 88. Thefc officers 
are mentioned in the llatute 37 H, 8. c. u. and other 
ftatutes: the fteward who fupervifes the repair of the 
Banks and water-courfes in Romney+MarfeU called the Ex- 
ftndilor. 

CppestC* lUtitf, Cofts of fuit allowed a plaintiff #r de¬ 
fendant recovering in his aftion. See Qofie* 

Cjtpenfle tmiltum txen tetombte, dec. , Is an ancient 
writ to prohibit the Ihcriffifrom levying any; allowance for 
knights of the Ihire, upon thole that hold lands J$ ancient 
demeCbe, Beg* Qrig. z6i. For there Is a w m de exf*»fs 
vuUtnm dewmdu, for levying expencet for knight* of the 
parliament, be. Reg.Otog.i 91, v , 

tftfilte*, the rents orprofita of aneftate, fife* tyide 

AicSut; alio a huntfittitt Or chafer.—— 
In mmerfam Hennci Croft <$u/tis a*rati ¥ exploratori? in 
Hibemi igwralis, fui ettit anpo 1609. 

ijk' die Shipping out the ha- 

gptip of &Mt n 4 lor btS$r ^imtrids j mso* 

dating t&; $e tuftom. See Imfer- 


rivfe _ 

tione^ inthe ftatutesi 
tatiohl 


filball ha favourable, accord* 
1 andbe fO^ohahle and; fc$«al* 


ing tb-'thh«iyp^ml.;i9 

feTr. . 

in theconftmdion of wfcrds 
tofopportthe party’* ■ right**efpeciailyafter vtrdift. 

Ttmf* ffardw, per Jttadfy ti, 


poft fafio, fs a term ufed in the law, lignifyinp 
fomethmg done after another thing that was committed 
before. And un aft done, or eftate granted, may be made 
good by matter ** poft fafta, that was not fo at liril, 
by cleftion, be. As fomerimes a thing well done at 
iirft, may afterwards become ill. 8 R c p. 14.6, 5 Rep. 

d?rtenh, (Extender) Is to value the lands or te¬ 
nements of one bound by a ftatute, who hath for¬ 
feited his bond, at fuch an indifferent rate, as by the 
yearly rent the creditor may in time be paid his debt 
F.N.B. * 

faciao, A writ of extent, whereby the value 
of lands is commanded to be made and levied, be, ker. 
Orig. * 

HPjttcnt, {Extenta) Signifies a writ or commiflion to 
the Iheriff for the valuing of lands or tenements; and 
fometimes the aft of the IherifFor other commiffioncr upon 
this writ. Bro. 313. Stat. 16 & 17 Car. 2. cap. 5. It 
hath been held more frequently to be the eftimate or va¬ 
luation of lands, which when done to the utmoft value, is 
laid to be the full extent; whence come our extended 
rents, or rack-rents. And if one bound to the King by 
fpecialty, or to others by ftatute, recognifance, be. hath 
forfeited it; fo that by the yearly rent of the debtor’s 
lands, the creditor is to be paid his debt; upon this the 
creditor may fue a writ to the JherifF out of the Chancery 
to deliver him the lands and goods to the value of the 
debt, which is termed a liberate, F. N. V* 131. This 
is after the extent direfted to the fhcrift' to feize and value 
the lands, be. of the debtor, to the utmoft extent. 4 
Rep. 67. Lands and goods are to be appraifed and ex¬ 
tended by the inqueft of twelve men, and then delij^red 
to the creditor, in order to the fatisfaftion of his debt: 
Every extent ought to be by inquifition and verdift, by 
the Stat, Weft, z* And the IherifF without an inquifition 
cannot execute the writ* Cro. Jaf. 569. 

The body of the cognifor, and all lands and tenements 
that were his at the time of the ftatute, be. entered into, 
or afterwards, into whole hands foever they come, are 
liable to the extent. 2 lnft. 396. But copyhold lands 
are chargeable only during the life of the cognifor; and 
may not be extended by elegit, fo as to admit a ftranger 
to have intereft in the lands held by copy, without the 
admittance of the lord. Lands in ancient demefne, an¬ 
nuities; rents, be. arc extendible, i Roll.Abr, 88, Two 
parts of an intire rent, may be delivered upon an extent 
by the Sheriff. 1 Cro, 742. But if the cognifor of a 
ftatute have a rent-charge, and before the extent he pur- 
chafe parcel of the land; the rent is gone, and Ihall 
not be in execution: *Tis otherwife if he purchafes after 
extent of the rent. Dyer 206. A reverlion of land.*., 
be. may not be extended ; but a plaintiff had judgment 
for his debt and damages dt reverfiont cum accident , and a 
fpecidl elegit to extend the moiety, fcf*. jg Sid. 86. Dyer 

W' . . . . , 

An advoWfpn m grofs is not extendible on elegit, bfc. 
Stat. Wtftm. z. cap. 18. An office of truft cannot be 
extended, becaufe ’tis not affignable; and nothing Ihall 
be extended, but what may be affigned over. Dyer 7. 
Though an office is extendible in equity. Chant. Rep. 
39. Goods and chattels, as leafei for years, cattle, be. 
in the cognifor’s own hands, and not fold for valuable 
confederation, are fubjeft to the extent. As the land* 
are to be delivered to the party at a reafonable yearly 
value, fo the goods ihall be defiverdin extent at a price 
that is reafonable i And on a /cite facias ad comparand.. 
the cognifee is to account according to the extended va¬ 
lue; not the real value of the land. Bar dr. 136. If 
the extenders *j>praife and value the lands too high, the 
cognifee at $0 return of the writ may pray that they may 
’take aud re^ tie iands at the rate appraifed; and then 
'tis faid ^ n^;^ve execution againft their lands lor the 
<JBW* not been elegit. Cro. Jac . iz. It 
ha* iittb -ptfcdgsd:. that at the return of the writ, the cog- 
lands, be. extended, if over-valued. 

.. ..ySTnf^'tahds.tare extended at under-value, and deli- 
Verd in execiitthni the cbgnifee hath an intereft in the 
tod; wmch'tohot be diverted by finding of furptulage. 

* 4 X » Cro. 
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i Cro. 266, 2 Cro. 8$. The cognifor cannot oifter upon 
the cognifre, when fadsfaftion is received Ibi the debt, 
but is put to his fare facias on ah extent: Though on 
an digit, the defendant may enter becauic the land is on¬ 
ly awarded, till the debt, which is certain, is fa listed ; 
wheiras on extent, the land is to be held until the debt, 
damages and colh, h\\ arc fatisfied: And the cognifee 
befog in by matter of record, (ball not be put out but bv 
matter of secord, viz. a farefad as brought again ft him. 
4 Rep. 67. March's Rep. 207, 208. Wp. Where is 
the d:Hcrc.nct' ? Is nor the tenant by digit in by matter of 
record i 

'3’he cogni fee hath no abfolute property in Janus by 
the r.vtfr.t, till the delivery upon the liberate ; but nor- 
h I'liCCaiiumg, J,y the very extent they are in tujlodia lejgts 
tor hiu bciafit. Cro. Car. 106, 148. No actual feiiin 
cn be O’; an extent, and a cognifee of a ftatutc ftaplf, 
C csiiuoi bring ejefilment before the liberate ; nor can 
tue lliCjifi npcui the liberate turn the tertenant out of pof- 
ft.vjon, as he m.iy upon a hub. fac. p'ffejjioncm. 1 Vent. 
41. Where there is an extent upon a ftatute, and a 
liberate thereupon, but not returned, yet it iv good ; 
though regularly when inejuifitions are taken, the writ 
ought to be returned. 4 Rep. 67. 1 Lill Mr. 592. The 
Jheiiffmay be charged to make a return of his writ, if he 
put the cognifec in poffcfoon of part only; and fo the 
cognilec may have poffeifion of the whole. 2 Kdf. M". 
774. Eut if a perfon fuing out an extent, die before 
tli^; return of a writ, the iheriff may not proceed in his 
iikjuifition, afterwards; for there moll be a profe- 
cution de hgvl. 1 Cro. 325. 

After a full and perfedt execution had by evuw , re- 
turn^l, and of record, there (hall neve* be ar. v rc-cxtcn: 
u;.cn an eviction : But if the extent be fuff.c:u:t in law, 
there may be a new extent. St at. 32 Hen. 8. cap, 5. 

1 Lift. 290. So if laqcfs be extended upon a miitnke, 
ts'e. and fee Dyer 299. If part Of the lands is evifiled, 
the cognifee is to hold over the refidue of the knd till the 
debt is fatisfied. 4 Rep. 66. When lands are delivered 
in extent, it is as if the cognifec had taken a leafc thereof' 
for years, until the debt is fatisfied; and he fhall never 
afterwards take out a new execution : The cognifce ha¬ 
ving accepted the land upon the liberate, the law prefumes 
the debt to be fatisfied. 1 Lutnu. 429. An extent was 
filed, and the’ it was difeovered that lands were omitted, 
the court would not grant a re-extent. Sid. 336. Lands 
or goods, &fc. arc not to be fold on an extent; but deli¬ 
vered. See Statute. 

<#ytmgiiifljmciit, (From Extinguo) Signifies a confo- 
liduiion : For example; If a man hath an yearly rent 
out of lauds, and afterwards purchafes the lands whereout 
i; arifeth, fo that he hath as good an eftate in the land as 
the rent; now both the property and rent arc consoli¬ 
dated or united in one poifelTor; and therefore the rent is 
fold to be extirguifoed. Alfo where a per ion has a lcafe 
for years, and afterwards buys the property; this is a 
confolidation of the property and fruits, and Is an ex- 
tiuguilhment of the lcafe : But if a man'have an eftate 
in land but for life or years, and hath a higher eftate as 
n foe- • a* pic in the rent; the rent is not extinguifoed, but 
in b. 1 pence for a time ; for after the term, the rent (hall 
u-viYe. Terms de Ley . 

Excinguifomcnt of a rent ir a deftroying of the rent by 
purchafe of the land ; for no one can have a rent going 
out of his own land ; though a perfon mu ft have as high 
an eftate in the land, as in the rent, or the rent will not 
be extindt. 1 Inft . 147. If a perfon hath a rent-charge 
to him and his heirs, iffuing out of lands, and he pui- 
chnfeth any part of the land to him and his heirs; as the 
rent is intire and iffuing out of every part of the land, 
the whole rent-charge is extinguifhed; Though it is ttoc, 
fo where one hath a rent-fervice, and purchafcth part of the 
land out of which i: iflues; rent-fervice being apportion- 
able according to the value of the land, fo that it (hall 
only extinguifh the rent for the land purchafed. Litt. 
222. i lnft . 1484 And if the grantee of a rent-charge, 
purchafes parcel of the lands,‘and the grantor by his deed 
grantefh that he may diftrain for the rent in the refidue 
of the land, this amounts to a new grant, x lnft. 147. 

If a man be feifed of a rent-charge in fee, and grants 
3 i to another and his heirs, and the tenant attorns ; the 
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grantor is without remedy for the rent in sircar before hit 
pram* and fuch arrears become as it were extinct. 

hugb. 40. 1 Lill Mr. 594 - * * ade a ] caftf for 
years of lands to another; and afterwards granted a rent- 
charge to C.. D. who devifed the faid rent to the faid A. 
B. till 100/. foould be levied; then to B. G. and died: 
Adjudged that by the devife to A. B. the rent was iufpeix!- 
ed, and that a perfonal tiling once fufpended by the a& 
of the party, is extinguifhed for ever. Dyer 140. But 
if a man in contemplation of marriage gives a woman 
a bond, to leave her at his death, if (he furvive hfrn, fo 
much, and afterwards marries her, dies, and foe fur- 
vives him, yet tho' the bond was by the marriage, m 
fome fort, extinguifoed, yet faid (and we think with 
jufticc) that on bis death, the bond is revived. 

If tenant for life, makes a leafe for years, rend ring 
rent, and after the rever/ion defeends to the tenant for 
life ; this is not an extinguiftnnent of the term ; but it 
is othenvife if he have the reveriion by purchafe. 1 
Co. Rep. 96. A jointenant for life purchafes the land in 
reveriion, it will extinguift the eftate for life for a 
moiety, and fever the jointure. 2 Rep. 60. Lands are 
given to two men, and the heirs of their bodies; though 
tiicy h,;vc un eftate for life jointly, and feveral inheriun- 
cei;, yet the eftate for life U not extinfit : Centra, if it be 
by feveral conveyances; as where a leak* Is made to two 
for their hves* and after the lellbr grants the reverfion to 
ihcrn and their heirs, £s>, here the life eftate will be c;:- 
t'rguifoed. 1 htft. 182. If one after his title begun to 
be Mr nt by the curiefy, make a fcoflment in i’ee upon 
conoitiou, and enter for the condition broken ; the elU^e 
is exunft, fo that if his wife die, he ftmll not be tenant 
by the curtefy. 1 Rep. 18. Where a man hath an ellatr 
for Ids own life, and for anothci’s Efo at once; the 
eftate pur eistttr via? will be exiinguifhcd in the 
for his own life, which is greater in law than the other. 

11 Rep. 2 7. JDyrru. See Bro. 409. Moor 94. 2 Nr If. 
Abr. 821. When the freehold cometh to the tenu, il<# 
eftate for years is cxtinfl. Keif Ibid. 820. Where the 
remainder of a term is granted over to another, if the 
party in ?pofTeffion purchafe the fce-fimple, though by 
this means his interdl is extinguifhed; yet that flialt 
not defeat the reverfionary intereft. 10 Rep. 52. 2 

Keif. 820. A fine, tsfr. of lands, will extinguifh a 
term : And by purchafe of an eftate in fee-umple, an 
cftate-tail inland is extinft. 9 Rep. 139. But if a fee- 
fimple and fee-tail meet together by difeent , the eftaie- 
tail will not be extinguifoed. 3 Rep. 61, Difccat of 
lands to the fame perfon who has a term, will extinguish 
the term. Moor 286. When a leflor enters lortioufiy 
upon the leflee againft his conient, the rent is extm- 
guifoed. 2 Lev. 143. But it has been adjudged, chat 
rent is not extintt by the entry of the leflor, *but only 
fufpended; and revives by the leflee's re-entry. Dyer 
361. An infant has a rent, and purchafes the land out 
of which it is iffuing; by this the rent will be fufpended, 
but notextinft. Bro. Extinguijb . A man leflee for year* 
takes a wife, or woman leflee a hufoand, that hath the 
reverfion after the leafe; here the term it net cxtinguiih- 
ed. ix Rep. 81. 

« 

There are Itkenmfe extinguijbmcnts of other kinds , which 
comes next in their order . As 

mem of Common. By purchafmg lands 
wherein a perfon hath common appendant, the common is 
extinguifoed. Cro. Eliz. 594®? A commoner releases his 
common in one acre, it is an cxtinguifoment of the whole 
common. Show. Rep. 350. Ana svherc a perfon hath 
common of vicinage, if he inclofes any part of the land* 
all the common is eXtinlh 1 BrovmL 174. 

But if one hath common appendant in a great walk, 
belonging to his tenant, and the lord improve part of the 
wafte leaving fufticient; if he after make a feoffment to 
the commoner of the land improved, this will be no ex- 
tinguifomertt. Dyer 339. flobt 172, A commoner 
aliens part of his land, to which the common doth be¬ 
long ; the common is not extinft, but fhall be divided. 

2 Shep. Abr. 152. Vide Common. 

Cptfttgttiftment of Coppbclfc. As to the extlnguifo ¬ 
ment of copyholds, it h hid down as a general rule, that 
any aft of the copyholder's, wluch denotes his intention 
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*to hold no longer oF his lord, and amounts to a deter¬ 
mination of his will, is an extinguishment of his copy¬ 
hold. Hatt.il. Crn.EUx.il. xJoh.+i. 

As if a copyholder in tee accepts a leak tor years of the 
fame land from the lord, this determines his copyhold 
. cft.ite; or if the lord Icafes the copyhold to another, and 
the copyholder accepts an atfgnment from the leffec, his 
copyhold is extinct. Alcor 1H4. a Co. 16. b. Godb. 

11 So*if "a copyholder bargains and fells his copyhold to 
the kike for years of the manor, his copyhold is thereby 
extincuiflied ; or if he joins with his lord in a feoffment 
of the manor, his copyhold is thereby extinft, for thefe 
are afli which denote his intention to hold no longer by 
copy. Hull. 6$. 1 jc”i- 4 t. S.C. Godb. II. 

So if a copvholder accepts to hold ofl.is lord, by bill 
under the lord's hand, this determines his copyhold } fo 
if he accepts an cllate for life by parol, if livery, this is 
an extin«uilhment; otherwife not; for without livery 
nothing but an eftate at will pafles, which cannot merge 
or cxtinguifli an eftate at will, l And. 199. latch. 

21 If „ n e feifed of a manor in right of his wife lets lands 

by indenture for years ; this doth n « th ® CU “°“J 

as to the wife; for alter the death of her hulband Ihe may 
deP'ile it again by copy. Cro. Elix. w- 

So if a copyhold is in the hands of a lubjefl, who after 
becomes King, the copyhold is extinft, for it is below 
the Majefiy of a King to perform fuch fervtie fcrvices; 
yet after his dcccafe the next that hath right lhall be ad¬ 
mitted, and the tenure revived. 3 Sid. ii. 4 Co. 3 +. 

Cro. Elix.. 1$-. Scc 1 Lem - Io8 \ ♦ ■ 

Elia. 103. And a copyhold eftate is exttnft whenever it 

becomes not demiiablc by copy. Coke's Copyhold 6i. 

«grtfngufli>mcnt of JDcbt. If kmc fete debtee take 
the debtor to hulband; or there be two joint obligor* in 
a bond, and the obligee marries one of them ; or in cafe 
a perfon is bound to a feme foie and another, and Ihe 
takes the obligor to hulband ; in thefe cafes, the debt 
will be extingmihed. 8 Rep. i $6. And if a debtor makes 
the debtee his executor, or him and another executors, 
and they take the cxccutorlhip upon them ; or if the 
debtee makes his debtor executor, &c. it is an extm- 
guifliment of the debt, and it (hall never revive PU, 
784 r Soli. 304. But where a debtee or debtor exe¬ 
cutor legally refuftth; or he and others being made exe¬ 
cutors they all refufe, then the debt is revived again. 

It feemAo be agreed as a general rule, that a creditor’s 
accepting a higher fccurity than be had before, is an ex- 
tinguifhment of the firft debt; as if a creditor by fimple 
contrail accepts an obligation, this extinguishes the am¬ 
ple contrail debt. 1 RoL Abr. 470, 47 004. 6 Co. 

44 So if a man accepts a bond for a legacy, he cannot after 
fue for his legacy in the fpiritual court; for by the deed 
the legacy is extin a, and it is become a mere debt at 

Common law. Teh/. 3 8 ’ . . , , , , 

So if a bond creditor obtains judgment on the bond, 
or has judgment acknowledged to him, he cannot after¬ 
wards brings an adlion on the bond ; for the debt is 
drowned in the judgment, which is a fccurity of a higher 

nature than the bond. 6 Co. 44 * 

But thefe cafes mull be underftood where the debtor 
himfelf enters into thefe fecurities; and therefore if a 
Ilranger give bond for a ftmp$ # contrad due by another, 
this does not extinguifh the fimple contrad debt; but it 
upon making the contraft, a Ilranger gives bond for it, 
or being preient, promifes to give bond for it, and after 
docs fo, the debt by fimple contrail is extmguilhed, the 
obligation being made upon, or purfuant to the contract. 

a Lion. no. „ . „ , . . 

But the accepting a lecurity of an inferior nature is by 
no means an extinguUhment of the firft debt 5 as if a 
bond be given in fatisfadicfci of a judgment. Cro. Jac * 
C79. 2 SrommL 29. Cro* $ae. 649* f> 5 °* 

Alfo the accepting a fecurity of equal degree is no cx- 
tinguilhment of the firft debt j as where an obligee has a 
fecond bond given to him; for one deed cannot determine 
the duty upon another. Cro* Elix. 504, 710, 727 * 

Brvwnl. 74. Lit- Rep. 58. Cro. Car, 86. 
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Though a bond is taken for a Ample contrail debt, yefc 
if it is after an aCt of bankruptcy, the Ample contrail is 
not extinguifhed, Strati. 1042. 

A perfon hath 20/. due by contrail, if he take an ob¬ 
ligation for *0/. of it, the debt is extinil; and by relcafe 
of part of a debt due on bond, the whole is g .ne, 
and the obligation extinguijbed . Bro. Central 80. I 
Anti . 235 . 

<£*tiilgtti(bmettt of lUbmtee. As to liberties and 
franchises granted by the King, fometimes they may be 
extinguifhed, and fomeiimes they fliall not. Moor 474. 
When the King grants any privileges, liberties or fran- 
chifes, which were in his own hands, as parcel of the 
flowers of the crown; fuch as bona feknum , fugitbvorum 
fcf utlagaurum , waifs, A rays, deodand, wreck on the lea, 
is fc. if they come to the crown again, they are drowned 
I and extind in the crown, and the King is feifed of them 
: jure corona:; but if liberties of fairs, markets or other 
franchifes, and jurifdidions, be ereded and created by 
the King, they will not be extinguifhed, nor their append 
dances fevered from the pofieffions. 9 Rep. 25. A man 
lias liberties by prcfcripcion, if he takes letters patent of 
them, the preferiptien will be gone and extind ; for 
things of a higher determine thofe of a lower nature 
2 H. 7. 5. 

€*triiguffbmcnt of fecrWcc*, The lord purchafes or 
accepts parcel of the tenancy, out ot which an intirc fervicc 
is to be paid or done ; by this the whole fervice will be 
extind: but if the fervice be pro bono publico , then no part 
of it fhali be extinguifhed ; and homage and fealty are not 
fubjeft to extinguilhttient, by the lord's purchafmg part of 
the land. 6 Rep. 1, 105. Co. Lit. 149. IF the lord 
and another perfon do purchafe the lands, whercout lip 
is to have fervices, they are extind: alfo by fevcrancc of 
the fervices, a manor may be extinguifhed. Co. Lit. 147. 

1 And. 257. 

<£;tf«iguift)ment of a&ap 5 . If a bath a highway 
as appendant, and after purchafes tlie land wherein this 
way is, the way is extind. Terms de Ley. Though a 
way of neceffity to market, or church or to arable land, 
fc c. is not extinguifhed by purchafe of ground, or unity 
of poffeflion. 11 H. 7. 25. t Inft. 1^5. 

Cjctfrpatione, Is a judicial writ, either before or after 
judgment, that lies againft a perfon who when a verdid 
is found againft him for land, dfr. doth malicioufly over¬ 
throw any houfe, or extirpate any trees upon it. Reg . 
Jud . 13, 56. 

ti&jctQCAtc, To grub up lands, and reduce them to ara¬ 
ble or meadow. Mon , Ang. tom z. p. 71. 

(SFjftOption, (extorfio , from extoryuco, to wreft away) 
Is an unlawful taking by an officer, by colour of his 
office, of any money, or valuable thing, from a perfon 
where none at all is due, or not fo much is due, or before 
it is due. 1 Inft. 368. io Rep. 102. At the Common 
law, which was affirmed by the ilatuto of Weftm. 1. c. 26. 
it was extortion for any miniftcr of the King, whofe office 
did any way concern the adminiftration and execution of 
juftice, or the common good of the fubjefl, to take any 
reward for doing his office, except what lie received from 
the King: though reafonable fees for the labour and at¬ 
tendance of officers of the courts of juflice are not reflrained 
by flatute, which are ftated and fettled by the rcfpe&ive 
courts; and it has been thought expedient to allow' thefe 
officers to take certain immediate fees in many cafes, z 
Lift. 209. 3 Inft. 149. I Hawk. P. C. 170, 171. 

The taking of money by virtue of an office, implies the 
ad to be lawful; but to take any money by colour of an 
office, implies an ill a&ion: and the taking being for 
expedition of bufinefs, is judged by colour of the office, 
and unlawful, z Inft. too. 1 Inft. 368. 

Yet according to feme it feems that an officer, who 
rakes a reward which is voluntarily given to him, and 
which has been nfual in certain cafes, for the more dili¬ 
gent dr expeditious performance of his duty, cannot be 
laid to be guiby of extortion ; for without fuch a premium 
it would be impofiible in many cafes to have the laws exe¬ 
cuted with vigour and fuccefs, *2 Inft. 210. 3 Inft. 149* 
Co. Lit. 368. 

But it has been always held, that a pronufe to pay an 
officer money for the doing of a thing, which the law 
will not fuffer him to take any thing for, is merely void, 
j however 
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twsvevtt freely ani voluntarily it may appear, to Aarc 
V'&T&i&iU \ lal. 4^ T ' 1 M. Rtf. nv % 

7 G. , y„n. 65. Cro. Elia. 654. Moor 4 ^- Cn - 
Jac. 103. 

There muft he a pofitive charge in cafes of extortion, 
and rhat the perfon charged with ‘it took fa much extoriive 
or colore officii; which words arc as eflentml a $ prod none or 
felattice for trenfon or felony, z Sulk. 680. Extortion by 
the Common Jaw is fevvrely punifhed on indictment by 
fine and imprisonment, and removal of officers from the 
offices wherein committed* By the Stat . 3 Ed. 1. c. 30. 
Officers of jullice, &c. guilty of extortion, arc to render 
treble value; and there are divers ftatutes for punifhing 
extortions of Iheriffs, bailiffs, gaolers, clerks of the afiife, 
and of the peace, attornies and folicitors, it c. 23 lien. 6. 
r. 7. c. 9. 33 lien. 8. c. 24. 3 Jac. l. c. 7. 10 & 11 

IV. 3. c. 23. The extortion of officers of the cuftoms, 
diiiraining merchants for undue charges, fcsfr*. See Stat. 
28 H. 6. c. 5. Officers mqy be jointly indited of extor¬ 
tion, as they may be jointly guilty of the offence. 1 
SBtk. 382. Againft attornies for extortion, attion may 
be btought, and the party grieved (hall have treble 
damages and cofts; but information will not lie on the 
Stat. 3 Jac . I. cap. 7. Sid, 434. 2 Nelf. 822. If an 

officer by terrifying another in his office, take more than 
his ordinary fees or duties, he is guilty of extortion; which 
iriny be compared to unlawful ufury, iffc. And Crompton 
fay?, that wrong done by any man is a trcfpafs; but ex- 
ceffive wrong is properly extortion. Cramp. Juft. 8. And 
extortion ha- been deemed more odious than robbery, bc- 
canfe it carries an appearance of trtlpk; and is often ac¬ 
companied with perjury in officers, W. by broking their 
oaths of office. 

* The place where the extortion was committed ffiould 
be fer down in the declaration. See PI. C. 200. Stradling 
v. Morgan. 

The fum certain extorted muft be particularly fet forth, 
and he cannot fay, that the defendant did extort divers 
fums from divers men generally; and fo it was ad¬ 
judged in RngnoliTs cafe; per Ricbardfon Ch. J. Uodb. 
438. pi. $83. Mich. 4 Car. in the Star-Chamber; Floyd 
v. Cannon. 

Extortion, in a large fenfe, is taken for any oppreffion 
by power or pretence of right. 1 Hawk. P. C. 170. 
See Ex a Elion. 

UUytratta Curias, The iffucs or profits of holding a 
court, arifmg from the cuftomary fees, tic. Paroch. 
Jntiq. 572. 

Cjcrrafto of writings or records, being notes thereof. 
See Eftreats . 

Cjctrafubictal, Is when judgment is had in a caufe, not 
depending in that court where given; or wherein the judge 
has not jurifdi&ion. 

Cjctra*pambini, Signifies to be out of anypariffi; and 
where any thing is privileged and exempt from the duties 
of a pariih. 

If a place be a reputed pariih, and have churchwar¬ 
dens and overfeers of the poor, it is within 43 Elm. c. 2. 
though in truth it be no pariih; but if it be merely ex- 
iraparochial, as the juftices cannot fend to fuch a place, 
fo they cannot fend from it; as it is exempt from receiv¬ 
ing, fo it (hall not have the*benefit of removing, for they 
have not proper perfons to complain; periods in extra- 
parochial places mull fubfiit on private charity, as all 
perfons did at Common law before 43 Elia, c, 2. which 
ena&s, That every pariih (hall keep their own poor; and 
that ad does not extend to extraparochial places. Per Hole 
Ch. J. 2 Salk. 487. pi. 48. Trin. 12 IV. 3, Bt R. In* 
habitants of the For eft of Bean v. The Parijb of Linton. 
Sed vide poft. ^ 

By virtue of 13 £/*H Car, z, cap. 12. 21. The 

juftices may exercife the powers given by 43 Elm. c, 2. 
and that ad, in all extraparochial places containing more 
houfes than one, fo as to come under the denomination of 
a vill or townlhip. Adjudged by Parker Ch. J. and tot, 
cur. % Salk. 486. pi. 44. in Marg. cites u Ann; R> R. 
Stoke-Lane Inhabitants v.fiolting. 

The ftatute of 43 Elite, c. 2. extends to extraparochial 
places, and fo do all poor alts, when fucb places are 
within the fame mifehief as other pariihes* and Shall be 
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fubjed to the coatroal of the jaf&cet of pace, anTthe> 
penalty for not meeting in the church {hill never be ia- 
filGed on the overfeers of the poor, becaufe the inhabi¬ 
tants of fuch places have no church to meet in. Molt of 
the forefts in Euglaxd are extraparochial, and fo is 
CMJl-Cbwcb in Oxford i but they ought to maintain 
their own poor. !i Mod. 39. Pafb. 7 Geo. Rufard pa- 
ri/h's ca/e. < t 

CftmimgntttO, Arc certain confiifutions of popes, fo 
called, becaufc they are extra corpus canonic tun grattani , 
five extra decretorum libros magantur. Du Cange. 

datums, Rcliques in churches and tombs.— Cartular . 
Ahhat. Gla ft on. MS. f* 15. 

tfBpUperare, To overcome; and it fometimes fignifies 
to apprehend or take, as, exuperare vivum vel mortuum. 
Leg. Edm. c. 2. 

1!> Infula, an ifland: and where the names of places 
end in ey, it denotes them an ifland. As Ramfiy , is the 
ifland of Rams ; Sheppy, the ifland of Sheep-, Hcrfey, the 
ifland of Harts, See. 

of hawks. See Aery. 

UEytX. Vide Eire , and Juftices in Eyre. 
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F Is a letter wherewith felons, frt. are branded and 
9 marked with an hot iron, on their being admitted 
to the benefit of clergy. See the Stat, 4 H. 7. c. 13. 

JfsbjHClS ltfmDS, Are lands given towards the re¬ 
building or repairing of cathedral and other churches; 
for in ancient times, almoft every perlbn gave by his v.iii, 
more or lefs, to the fabrtek of the cathedral or pariih church 
where he lived; and lands thus given were called fabrick 
lands , being ad fabricam reparandum : thefc lands arc 
mentioned in the Stat. 12 Car. 2. c. 8. 

ifafta SPcmojam, Feats of arms, jufts, tornaments, 

- - Rex Ricardus in Angliam tranfiens ftatuit fa da ar¬ 
il) orutn, qua vulgo tome ament a dicuntur ; in Anglia exerari. 
Ilif. Joh. Brompton, in R. 1. p. 1261. 

rffatto, In fad; as where any thing is a&ually done, 
isc. See Be faiio. 

jfafiO), Is a merchant's agent refiding beyond the feas, 
or in any remorc parts, conftituted by letter or power of at¬ 
torney : if the principal give the faftor a general conmrif- 
fion to ad for the beft, he may do for him as he thinks 
fit; but otherwife he may not. Though in commiffions 
at this time, it is common ro give the faftor power in 
exprefs words, to difpofe of the merchandize, and deal 
therein as if it were his own; by which the f after* % ad ion* 
will be excufed, though they occafion lofs to his princi¬ 
pal. Leg, Mercat . T 51 . 

A bare commilfion to a fafter to fell and dilpofe of 
merchandize, is not a fufficient power for the fador to 
entruft any perfon, or to give a further day of oaytfteut 
than the day of the (ale of the good*iffor in tm# 
on the delivery of the one he ought \ 

and by the general power of doing a 9 1# It'w^ru m 
he may not truft an nnrealbttatde £m ? 4 
or three months, (jfc. the ufaal . 

commodious difpofed of; if he doth, wa |baQ uufuKer- 
able to his principal out of his own dteifsC '& 

7 Jar. 1. B*R. . „ y ' * 

If tfaftor buys goods on account of Iris principal wi 
he is ufed fo to do, the contraft of the,^jr oTb--*- 
the principal to a performance of the hargaih f and he is 
the proper perlbn to be pMfecuted, on JUonfpOrformaace; 
but if the /after enters into a charter-party ifif a^iight- 
ment with a tnaftcr of a;(hip/1(he' l con^a$>wi£sli2xil 
only; uiilefi he lades aboard gei«r 4 iy h^»ttnoipal*i 
goods, when tath the principai hi* ;%%je b^<nne liWe 
lor the freight, and not the 
. Qoods temitM to a jfa&tr ? to r* 

fervid; L endhe t«accountabfe;f3J alllao._ 

(hat! come to hit hands; ^ thh f*&# ) 
his principal, and they r^eive.' dam^' ^ 
feflidii, thro* no nt^%ehce of htStlhe t 

the fofs and if i'fiftprbet rhbbed, he|... 

in account brought sgrinft him by his 

83. If the/hdfsr ha* orders m* to 



which 
^gOo^for 

tri 



f/a c 

fell any gooJs but in fn^ a manner, and he breaks thofe 
orders, he is liable t^the Idfs or damage chat lhall be 
received thereby: amjMany g°° ds « bought, or ex¬ 
changed without ord/s, it is at the merchant’s curtefy 
whether he will acf P* of them, or turn them on his 
fa&or's hands. LefMercat . 154, 15c. 

When a fuffor?** bought, or fold goods purfuant to 
orders, he is im^diatdy to give advice of it to his prin¬ 
cipal ; left the drmer orders IhouJd be contradi&ed be¬ 
fore the time / his giving notice, whereby his reputation 
might pollibl/foher : and where a fador has made a confi¬ 
dante protf for his principal, he muft take due care in the 
difpolition M the fame ; for without commiffion, or par¬ 
ticular orefers, he is anfwerable. Ibid . A fador lhall 
fuffer foritft obferving of orders; and no fador ailing for 
another man’s account in merchandize, can juftify ra¬ 
ced ingtrom the orders of his principal, though there may 
be a probability of advantage by it; if he make any com- 
pofitbn with creditors without orders, he lhall his anfwer 
it w his principal. Ibid, 

/actors ought to obferve the contents of all letters from 
tleir principals, or written to them by their order. A 
merchant is anfwerable in adion upon the cafe for the 
deceits of his fador, in felling goods abroad: and as 
fomebody muft be a lofer by fuch deceit, it is more reafon 
that he who employs, and puts confidence in the deceiver, 
lhould lofe, than a ilranger. i Salk, 289. 

Factors are liable to the ftatutes concerning bankrupt¬ 
cy, 5 Geo, 2, c. 30. feil, 39. Fador not to buy cattle on 
his own account, 31 Geo , 2, c, 40. ft3, 11. 

It was held by Lee Ch. J. that though a fador has 
power to fell, and thereby bind his principal, yet he 
cannot bind or affed the property of the goods by pledging 
them as a fecurity for his own debt, though there is the 
formality of a bill of parcels and a receipt. Stran, 1178. 
Where goods are ibid by a fador at his own rifque, 
the vendee is not anfwerable to the owner. Stran. 
1182. 

it hath been ruled in equity, that if one employs a 
fador, and intrufts him with the difpofal of merchan¬ 
dize, and the fador receives the money, and dies in¬ 
debted, to debts of a higher nature, and it appears by 
evuitv^*. that this money was veiled in other goods, and 
remains unpans, *u 0 f c goods lhall be taken as part of the 
merchant’s eftaie, an J i v * factor's ; but if the fador 
have the money, it lhall be looKc- the fa£tor > s 

eftatc, and mutt firtt anfwer the debts ofi-, ... 
ditors, &c. for as money has no ear-mark, equity <91. 
follow that in behalf of him who employed the lattor. 
Sali. 160. 
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lfa perfon doth employ a faftor to fell good., who fells 
them on credit, and before the money ** P wd ,n - 
debted, more than his affet. will pay; thismonw lhall 
be paid to the principal merchant, and not to the faftor 
adminiftrator, but thereout mutt be dedufted what was 
Sne for commiffion: for a faftor w m nature only of a 
uuftce for TiU principal, a Vern, 638. 

•ffattOfoB*. I* the wage*« allowance p«d and made to 
a totter bythe merchant. The gain of AMu cer- 
kjjTltowever the fuccefs proves to the merchant; but 
dm commiffion* and allowances vary accoruing to foe cul- 
tonwand diftance of foe country, in the leveral places 
w here faftor* are reftdent: in foe Weft-Indies, the com- 
Sten run* at about 8 per tem. but m 
tSt. not above t per tent, and in Holland but one and 

or feat, and partku- 

lar^Sin foe Civil law.'for any thing ftated and made | which, among 

As reftrainedfrops foe original and 
af&e fenl, to a particular undemanding in law. 


therin his benefice, one to have two, or more benefices 
incompatible, (Ac, And in this court are regiftred the 
certificates of bifhops and noblemen granted to their 
chaplains, to qualify them for pluralities and non-refi- 
dence. 337. 

jNftfng* In Mon, Jug, tom, 1. pag. 100. are 
rendered to fignify vuffals : but C<nvel thinks they rather 
mean pledges or bondfmen; which, by the cufloms of the 
Saxons, wwcfajl bound to anfwer for one another’s peace¬ 
able behaviour. See Fefting-men. 

: a knot or excrefcency in cloth ; and in this fenfe 

it is ufed in the ftatute4 ^d. 4. cap . 1. 

faggot, A badge wore in the times of popery, by per- 
fons who had recanted and abjured what the then powers 
adjudged herefy : thofe poor wretches that oppofed the 
dodrine of the arbitrary priefthood, were condemned not 
only to the pcnnance of canying a faggot, as an emblem of 
what they had merited, to fuch an appointed place of 
folemnity ; but for a more durable mark of infamy, they 
were to have the fign of a faggot embroidered on the fleeve 
of their upper garment: and if this badge or faggot was 
at any time left oft, it was often allcdgcd as the Jign of 

apofiacy. 

;tfaiDa, Malice or deadly feud. Leg, H,\, c, 88. 
jjfatluvc Of Is when an action is brought 

againft a man, who a Hedges in his plea matter of record 
in bar of the *>&ion, and avers to prove it by ihe record ; 
but the plaintiff faith, Nul tid record , q viz. denies there is 
any fuch record : upon which, the defendant hath day 
given Kim by the court to bring it in ; and if he fails to do 
it, then lie is fa i^gmfail of bis record, and the plaintiff fliall 
have judgment torecovcr. Terms de Ley, In debt upon 
an efcape, the plaintiff declared, that he had obtained 
a judgment in an inferior court, upon which the defendant 
was taken, and the fhcriff fuftcrcd him toefcape; the de¬ 
fendant pleaded Nul tiel record, and being at idue, the 
record was certified at the day; by which it appeared that 
there were feveral variances in the continuances andpro- 
cefs; but becaufe the plaint, count, and judgment cer¬ 
tified, agreed with the plaintiff’s declaration, it was 
held that thofe variances made no failure of record. Hob, 
179. 2 Nelf. Abr, 823. 

In formedon for the manor of hfield , the defendant 
pleaded in bar a common recovery of the faid manor 
againft the donee in tail, who replied Nul tiel record, and 
the defendant having brought in the record, it appeared 
that the recovery was of the manor oilfield, and adjudged, 

(ft ‘rlfei 8 being in a common recovery, lhall be no failure 
being themdjlhis fmall variance, but lhall be amended, 
a fine with proclamationsnterk. 5 Rep, 46. And where 
Nulttel record , on which it was brougu^l upon an jfl- uc 0 f 
the year of the King was left out in the proc?-. t j, 0 » 
made in oncAerm, as it was exprefled in the proclamations 
of the other two terms, they were held to be right, and 
the omiflion no failure of record. Dyer 234. 11 a judg¬ 

ment, &c. be reverfed for error, Nul tiel record may be 
pleaded. 8 Rep . 14a. And where a tenor only of a re¬ 
cord, &c. is brought in, it is a failure of record. Dyer 

18 HFflint-S ttion^Vr. /time) A/etfWaflion; fuch that 
altiio’ the words of the writ are true, yet tor certain 
caufes foe plaintiff hath no, title to recover thereby; but a 
fal/e aBicn h properly where the word* of the writ are 

ain't* ©leawt, Is a fraudulent, falfe or collufory 
manner of pleading, to foe deceit of a third perfon; againft 
which, among other things, was made foe Stat. 3 Ed. 1. 


1. IQ. 

^fair-plcaDer, Or not pleading fairly, &c. Sec Beau* 


is ufed 

i a man i>y favour wm muulgence) 

errantine of foefe/ there i* an efpecial court under the 
%hbilf/ Cavteriarj, called the Criirt */ ibe Fgukm ; 

*nA tfincluef officer thereof the Mafter of the Faculties , 

X »r— Jf - I 

fmm hoincr mo efted or arrefted in it, for a 


*&ed (and every dkftieiah J»«y t * ie ^ } 

S 4 iTde^nVntfof ag*. for a fon to foetced foe A- 


ffaft, (Fr. /tire, Lat. mndhurj A folemn or greater 
fort of market, granted to any town by privilege, for the 
more fpeedy and commodious providing of iuch things as 
theiubjeft needeth; and the utterance of what commodi- 
ties we abound in above our own ufes and occahons: find 
both our E*i!>jb and foe French word feem* to come from 
feriee, becaufe it is incident to a fair that perfons lhall be 
privileged from being molefted or arretted m 
other debt, or comraft than what was eontrafted write 

♦ ^ 
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ft™, .uW“ f?“ M p “ d S '"' 

i;£,/. 4 . And l K. 3- c. 

Herein is to be confidered, 

r Thr right to a fair , and the manner of Ming it. 

jj The Li, power, and inter,Jl of ,he owner, of fatn. 

Ilf. How far a fale in a fair change, the property J 

thing therein fold* 

I. Of the right to a fair, and tie manner of holding the 

TheTrft inftitution of fair, and markets feems plainly 
to be for the better regulation of trade and commerce, 
and that merchants and traders may be fu '"’* ed * 
fnch commodities as they want, at a particular m , 
without that trouble and loft of time, which raufl^ncccf- 
farily attend travelling about from place to place , ai d 
therefore as this is a matter of untverfal coneern to the 
commonwealth; fo it hath always been he d , that no 
prrfon can claim a fair or market, unlefs it bt by grant 
from the King, or by pnfcnpuon, which fuppoies fuch 

a oiant. 2 Inf. 3 12 3 - r r . 

And therefore if any perfon fets up any fuch fair or 
market, without the King's authority, a quo nvarranto 
lies again!! him ; and the perfons who frequent fuch fair, 

&, may be puniOied by fine to the king. 3 Mod. i 27. 

° Alfo it feems, that if the King grants a patent for 
holding a fair or market, without a writ of ad quod damnum 
executed and returned, that the fame may be repealed by 
fare facia,-, for though fuch fairs and markets arc a be¬ 
nefit 4 the commonwealth; yet too great a number of 
them may become nufanccs to the publtck, as well as a 
detriment to thofe who have more antient grants. 3 

Le pJr, are generally kept once or twice in the year; 
and it has been obfrrved, that fair, were a, firll occafioned 
bv the retort of people to the teal! of dedication, and 
therefore in mod plaies the fair,, by old cuttom, are on 
the fame day with the wake or feitival of that faint to 
whom the church was dedicated ; and for the fame realon 
kept in the church-yard, till by authority regained, a 
hfi an. Mount. The court oj Piepowder is incident to 
every fair, E*. By the itatute 2 Ed. 3. eat. 15. hair, 
are not to be kept longer than they ought by the ords 
thereof, on pain of their being leifed into the Kings 
hands, until fuch lords have paid a fine for the offence , 
and proclamation is to be made how long/wry arv to pjtfi 
tinue : alfo no merchant ftiall fcil any gwjdfciy under the 
dife at a fair after the time of tb'vliue of the goods fold, 
penalty of forfeiting to the profecutor, and the reft to 
one fans* 5 FJ - 3 - <*• 5 - . Any citizen of London may 
*arry his goods or ruerchandite to any fair or market in 
England at his pleafure. See 3 hen . 7. c. 9. 

it feems clearly agreed, that if a perfon hath a right 
to a fair or market, and another ere&s a fair or market fo 
near his that it becomes a aufance to his fair, £s>. that 
for this detriment and injury done to him, an attion on 
the t Ac lies; for it is implied in the King’s grant, that 
it tK>uid be no prejudice to another, t Rol. Abu 140. 

Alfo, although the new market be held on a different 
day, yet an a&ion on the#cafc lies ; for this, by fore- 
Uailing the antient market, maybe a greater injury to 
the owner, than if held on the fame day with his. >a 
Saitnd. 172. 1 Mod. 69. 

If a man hath a fair or market, and a ftrangtr dif- 
turks thofe who art coming to buy or fell there, fyy 
which he lofes his toll, or receives feme prejudice in the 
profits arifing from his fair, ISc. an a&ion on the cafe 
lies. 1 Rol. Abr. 106. 2 Vent* 26, 28. So if upon; a 

file in a fair a llranger difiurbs the lord in taking the 
toll, an attion upon the cafe lies for this. 1 Rol. Ahr. 

i°6. |, 

The King i* the folc judge where fails and markets 
ought to be kept; and therefore it is fa id, that if he 
grants a market to be kept in fuch a place, which hap¬ 
pens not to be convenient for the country, yet the fub- 
je£U can go to no other \ and if they do, the owner of 
rhe fo : l where they meet is liable to an attion at the fuit 
of the grantee of the market. 3 Mod, 123. But if no 


F A I 

SSL ** pU£C ‘ hey 
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be kept in churchyards. „ g f . 

At what time fair, are to be held, *e 27 • • ? 

V , Car. x. c. i. 29 Car. 2. r. 7 - A ‘ a“° “ ® ** 

kP. 3. Co 21 . £ 5 " 9 Anna e. 23. 

IL Of the duty, power, and interefi of Ut owners of 

Owners and governors of fairs are to take care that 
every thing be fold according to juft weight ancmea ur^, 
who for that and other purpofes may appoint a-lerk of 
the fair or market, who is to mark and allow 41 fuch 
weights, and for his duty herein can only take ha rea- 
fonable and juft fees. See 4 Inf. 274. Moor 523, 1 

^FatrJ and markets are fuch franchifes as may be for¬ 
feited* as if the owners of them hold them contrary vo 
their charter, as by continuing them a longer time thas 
| the charter admits, by difuter, and by extorting fees and 
duties where none are due, or more than are jultly due. 

2 Inf. 220. Finch 164. 3^.108. 

As to their inttrtf, it anfes chiclly from tolls. Toll 
payable at a fair or market is a reaionablc fum of money 
due to the owner of the fair or market, upon (ale of things 
tollable within the fair or market, or tor ftallage, pier¬ 
age, or the like. 2 Inf. 222. 2 Jon. 207. . 

But this is not incident to a fair or market without 
fpccial grant; for where it is not granted, tuch a /air 
or market is accounted a free fair or market. 2 inf. 

220. Cro. Elis:. 559. * , 

Toll is a matter of private benefit to the owner of the 
fair or market, and not incident to them; therefore it 
the King grants a fair or market, and grants no toll, the 
patentee can have none, and fuch fair or market is count¬ 
ed free. Cro. Eliz. 558. 2 Inf . 220. 6\ P. 2 Lutw. 

1336. S.P. refolved. _ 

Allb if the King, at the time he grants 
ket, grants a toll, ^ **&!*£ 

five, the gram ol^thc t_oins^ ^ Bu[ ^ Kjng> 

t' i* * f a * r or market, may grant that the 

a *!Sf«tce may have a rcafonable toll; but this mull be 
iu confidcration of fome benefit accruing from it to 
thofe who trade and merchandife in fuch fair or market. 
2 Inf . 221. . 

No toll IhalX be paid for*eny thing brought to the fair 
or market, before the fame is fold, unlefs it be by cuftom 
time out of mind, and upon fuch fale the toll is to be 
paid by the buyer; and therefore my Lord Coke fays, that 
a fair or market by prefeription is better than one by 
grant. 2 Inf. 221, 

And by Weflm. 1. tap. 31. * # Touching them that 
take outragious toll, contrary to the common cuftom of 
the realm in market towns, it is provided, that if any’do 
fo in the King’s town, which is let in fee-farm, the King 
{hall feize into his own hand the franchife of the market; 
and if it Jft another’s town, and the fame be done by the 
lord of the town, the King ihall do in like manner; and 
if it be done by a bailiff, or any mean officer, without 
the commandment of his lord, he Ihall reftore to the 
plaintiff as much more, for # the outragious taking, as he 
had of him, if he carried»«way his toll, and Ihall have 
forty days imprifonment.” 

But where by cuftom a tpll is^iue upon the fale of any 
goods in a fair or market, and he who ought to pay it 
refutes, an action on the cate lies againft him. 1 Rol. 
Abr. 103, 104, 106. But fee 3 Lev. 400. where this 
point is doubled, becaufe toll is quafi a debt, for which 
debt , or an ajfumtfit lies. 

Some perfons however are exempt from payment of toll, 
and if the King or any of his progenitors have granted to 
any to be difchfrged of toll, eitherjgcnerally, or {pecially; 
fins grant is good* to discharge him of all tolls to the 
King’s own fairs Or markets, and of the toils, which, to¬ 
gether with any fair or market have been granted after 
x fuch 
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fu«A grant of difcharge; but cannot difcharge toll* for¬ 
merly due to fubjefts either by grant or prefcription, a 
Inf. 2zla 

Alfo the King himfelf ihall not pay toll for any of his 
goods; and if any be taken, it is puniftmble within the 
ffcmitc Weflm. i. tap. 3*. 2 221. So tenants in 

ancient demefnc are free and quit from all manner of 
tolls in fairs and markets, whether fuch tenants hold in 
fee, or life, years, or at will. 4 Infl . 2 69. 2 Inf 221. 

1 Rd. Abr . 321. . . 

But this privilege does not extend to him who is a 
merchant, and gets his living by buying and felling, but 
is annexed to the perfon in refpect of the land, and to 
thofc thin!*3 which grow and are the produce of the 
land. fZN. B. 228. 2 Leon. 191- Gw- 227* 

2/*/?.**1. 1 321-2. . 

Owners of /*/« and markets are to appoint toll-takers 
or book-keepers, on pain of 40/. and they lhall enter and 
give account of horfes fold, 2 C? 3 ^ 7 * 

and 31 r. 12. 

Jil. How far a fule in a fair changes the property of a 
thing therein JoU . See under title Market. 

fait, ifadum) Is in law figuration, a deed or wri¬ 
ting, lawfully executed to bind the parties thereto. Vide 

Deed. t . 

-jfaft cnroilc, ( Fr .) Is a deed of bargain and (ale, CSV. 
and forging the inrollment of it is a great mifdemeanor, 
■but not forgery within the Stat . 5 Eliz. 1 Kcb. 568, 

Jpaitowrc, (JV.) In the (latute 7 R. 2. cap . 5. is ufed 
for evil doers; and may be interpreted idle livers, from 
faitardife , which iigmfies a kind of fleepy difeafe, pro¬ 
ceeding of too much fluggilhnefs: and in the fame ttatutc 
it feems to be fynoniiuous with vagabonds. Terms d* 
Ley. 

JFalang, A jacket or clofe coat. Blount. 

. atcatura, One day’s mowing of grafs; a cuftomary 
fervice to the lord by his inferior tenants: falcata was 
the grafs frclli mowed, and laid in fwathes ; and falcator 
the fervilc tenant performing the labour. Kennct's Glojf. 

^PalCO, A faulcon.-King John, in his 14th year of 

$iis i^ign, granted to Owen Fitz David, and others, omnes 
%L(tipUres & Mr.oncs 'gentiles & fpnarios , Ssfo. . . 

'Pat. 14 Joh. 

jfalBa, A flieepfold-— quod owes fiut kvantes 

cubantes in propria lalda, isc. Chart. 6 Hen. 3 

6 . 


in any ^fields within their manors, for the better manu- 
ratice of the fame ; and this was ufoally done not only 
with their own, but their tenant's fhcep, which they ^ll 
fiBa fald*. This faldage is teruted in feme places a 
fMtiurfii and in old chaters/«t^«, i.e. Ubtrtas faldi, 

" ^aU^CurfUB, A flieep walk, or feed for Iheep. * 

A fee or rent paid by fome 
CUltomary tenets for liberty to fold their fhcep upon their 

""JaSh*. (Sax.) The higheft feat of % bilhop, in- 
doled round with a lettice. Cowel. 

jfalDlSO^tba A perfon of age, that he may be reckoned 

of fome decennary. DuFrefne. . f 

JfiUetre, (LatThe tackle and furniture of a 

Cart or wain. Mon. Ang. dam, 2. /. 250. 

jpaiefla, A great rock, bank or hill by the fea fide. 

^SotB-JUnh, Vide WarreBum ff rwljn* 
faltum.Is a fort of land, as appears by the 
■ jf^Utanum .—*—£>r anoint acrit & vigtnn. falhs », Lee- 

M almwnm.^r falimcte, The fame with >«'*»"• 
2(16 9 tHoit, if brought againft one, whereby he w caft 
in»prifoi»i and dies pending the fuit, t bel»«P v « h ”° 
medv in this cafe, bccaufe the truth ox faljhood 01 t 
. cannmappear before ’tis tried : and ifthepUmt.ff 

' be barred or nonfuited, at Common law, regular y 


punidiment is amercement- Jenk. Cent. 161. See Faint* 

Adi an. 

JFaife Claim > By the foreft laws, is where a mart 
Haims more than is his due, and is amerced and punilhed 
for the fame. A perfon had a grant by charter of the tenth 
of all the venifon in the foreft of Lancafer, viz. In came 
tantum, fed non in corio ; and becaufc he made a falfe claim , 
by alledging that he ought to have the tenth of all venifon 
within the foreft, as well in carne, as in corio , therefore 
he was in mifericordia de decima venalionis Jux in corio non 
percipiendo. Man wood, cap. 25. num. 3. 

jfaife In proceedings at law, is aided by a 

verdid; though not where there is want of certainty, 

1 Keh . 734, 876. 

jffojf t Jlmp^fonment, (falfum imprifonamentum) Is a 
trefpafs committed againtl a perfon, by arrefting and im- 
priioning him without juft caufe, contrary to law; or where 
a man is unlawfully detained without legal proccfs: and it 
is alfo ufed for a writ which is brought for this trefpafs. 
If a perfon be any way unlawfully detained, it is falfe im - 
prifonment; and conliderable damages are recoverable in 
thefc adions. 1 Inf. 124, The law favours liberty, 
and the freedom of a man from imprifonment, fo that 
falfe imprifonment is a great offence; and lawful impri¬ 
fonment is lb far pitied, that by feveral ilatutes, as well as 
by the Common law, defaults arc faved on that account. 
Wood's Inf. 16. 

The King cannot give any power to imprifon, where 
imprifonment may not be awarded by the Common law. 

2 Brovonl . 18. And if a perfon is imprifoned on any by¬ 
law of a corporation, fcfr. it is falfe imprifonment bc- 
caufe a by-law to imprifon is again U Magna Chari a, quod 
nullus liber homo impnfonetur, 1 $c. 5 Rep. 64. It is the 
fame of a cuftom to imprifm perfons; but ’ii.i incident 
to a court of record to imprifon. 2 Nelf Abr. 827. 

If a jullice of peace, Csfr. commits a perfon without jull 
caufc, it is falfe imprifonment ; and A con liable cannot im¬ 
prifon a man at his pleafure, to compel him to do any 
thing required by law ; but is to carry h ; m before a jus¬ 
tice. Ibid. 1 Leon. 3Z7. .Where any jullice fends for a 
man, and commits him to gaol without any examination, 
the party may have action 0 ifalfe imprifonment againft him ; 
and if a jullice of peace fends a general warrant to arreit a 
perfon, and fay not for what; attion lies againft him, but 
not againft the officer. Mub. 8 Jac. B. R. 

In falfe imprifonment brought againft an officer of an in¬ 
ferior court, if he juftify an afreft by virtue of their war¬ 
rant, he mull intitle the court to jurifdidion, or the adion 
lies againft him. Marjh , pi. 195. If erroneous procels 



impri/dment: butYi" ihall be exculcd uaHionof faljt 
iffues hath no cogniianceWt out of which the proccfs 
for in fuch cafe the whole proceedings, it is othcrwife; 
and the officer will not be excufed. i o Rtf. -j yonjudUe, 
An officer hath a warrant upon a tapiat ad JansfatL,.. 



'itei.Mtto*M^nine"the^ judicial aft of the court, but to 

obey. 6 Rtp. S<>- . , , _ 

If an arrelt is made by one who is no legal officer, 
it is falfe mpri/oment. for which aftion lies, i Inf. 
60 An adtion of falfe imprifonment lies againft a 
bailiff for arreiling a perfon without warrant, though 
he afterwards receives a warrant: and fo it is if he ar- 
reft one after foe,return of foe writ is pad; for it is then 
without writ, a l"ft. 53- ,?.» ««riff or any of Ins bai¬ 
liffs arreils a man out of his county, C Ve. or after thu 
Ihcriff is difehayged of his office 5 or a perfon ariefts one 
on a iuftiee’s, warrant after his commiflion is dcterniined, 
&c. it will be falfi imprifonment. Dyer 41. And li the 
(heriff, after he hath arrelted aman lawfully, when a legal 
difcharge cpmes to him, as a . /nper/edeas, or the like, do 
not foen dlfcharge the party, he may be foed m tins s-.on. 

* In caf* the. S^tiff* in*4 fuit. brings an unhwful war¬ 
rant to a foeriff, and (hews him the defendant, requ mg 
him to make foe arreft; or if * biing a good warrant. 
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and direft the Iheriff to a wrong man, jjj* 

at «on of fuljc r ■ iZnl. .... «» 

warfanfbe granted to and, ?r other 

there are fcveraJ of the name aod 

notice of the right part, 

at his peril. />►*'''* 44 * 4 57 * . *• ..^Jon of 

A man amltcd ou a may bring ■ 

ft<he impri onment ; but one has been re ufeci to b*. 

In fuch a cafe C AW- 95- If a hailift demand more 
than his jult fees! when offered him, and keep a prrhm 
in cullody thereupon, it is falje impugnment an , r ., 
able : and if a fheriff, or gaoler, keeps ata . 
gaol, after his acquittal, for any thing ; except for t s, 
is unlawful imprifonment. 2 /»/• 4 8z - ^? 0< *. \ • 

L man falily impr-lnns A. B. and the gaoler deta,ns him 
till l,e pays fo much money, he lhall have aft on of fa 
, n pr,flL, and taking lo much money trom bin^aga.nl 
fuch perfon : and it is illegal to ufe a lawful means for 

oppreflion. Mod. Caf 179. . , , / 

Unlawful or falfc impediment ts fometimes called duef, 
ef impediment .where one is wrongfully im..n toned ««« 

ife leak , bond, We. ahJi-M J f a perfon bind h.m- 
f. If to pay money ; and if he do not pay it. that the other 
Ih.dl imprifon him; if he pays it not, and the othei dsth 
imprifon hint, it U falfe tmprijenment. 23 E. 3 - 3 - 
wheie a man owes me money, or hath done any P 
f 3 V. and I imprifon him for it, without order of law, he 
may bring falfe imprifonment againft me. /.A* • 

$8 * • . • 
An imprifonment wdl be unlawful, . ar ‘ ^ ' V 

aftion, alcho’ the caufe be good, when he that mak 
it doth the fame without any colour of authority , r 
he has a colour, yet no good authority, from the court, 
y,. or where* cov-t or officer hath power, but do not 
well make it out ; or when the authority is well made 
forth, and not rightly purfued and executed. 4 tj. 
6a. 8 Rep. 67. Dyer 24a. And all perfons male or 

female, that have a hand in a wrong imprifonment, Iha.l 
be filed in aftion of falfc imprifonment ; and the party 
grieved .nay fue any one of them for it. 1 lift. 5 . 

fin. reejp. 113, 256. Bur if the imprifonment he by 
the agreement and confent of him that is arrelkd, it may 
be juflifiuble. Bro. Faux Impr. 18; 

if a man arrefted or apprehended be committed to a 
private prifon, where he Ihould be fent to the common 
gaol; action w.ll be for it, as a falfe impnjM 2 
% <nml. 4 1- A man under arreft, or in Hocks, t. r. is 
Paid to he in prifon : And in a common arreH, wl(. ; ;. 
lawful, the officer may make any place h|A ;j us tiramt 
citifc tbe writ commands that ffc/xfauthority. 1 Salk. 
(Sc. apud Wcjlnu which is * 

401. ...s, where a man is falfly imprifoned, 

Jn crij>?ing a Habeas Corpus , and upon return ot the 
I'm, letting forth the caule of the commitment, if it 
appears to be againfl law, he fliall be difeharged ; or he 
may Iv bailed, if it be doubtful, (SV. 4 Injt. 182 
See ,<'■’ i(l, Imprifonment . 

jfatlc 3 !ut> 3 mctlt, (Fal/um Judicium) It is a writ that 
tiuh where falfe judgment is .given in the county-court, 
<.ourt baron, or ether courts net of record F. N. B. 17, 
18. This writ may be brought on a judgment in a 
pica, Teal or pcrfonal; and for errors in the proceedings 
of inferior courts ; or where they proceed without 
having jurifdiftion, writ of falfe judgment lieth : though 
the plaintiff afiign errors in a writ of falfe judgment , he 
fnall not fav, In hoc erratum eft. £sV. but unde queritur 
diverfsmodo fibi fullun: judicium faElum fuiffe [judicium in 
hoc, &<:. Moor 73. 2 Nell'. Abr. 829. if writ of 

f dft judgment abate for any fault in the writ, the plain- 
tiIf fliall not have Scire facia* ad audiend. Errores , upon 
the record defied. becaufl* it conies without an 
original : but If the plaintiff dies, and falfe judgment is 
given in the inferior court, his heir lhall have a Sci.fac. ad 
uudiend. Error againfl him who recovered upon that record 
w hich is removed intoC. B.* And where the plaintiff in a 
writ of falje judgment is nonfuit, it was formerly a quel- 
tion, whether the other party fhall fue execution upon 
this record fo removed againfl the plaintiff, without 
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filing out bat * if.*#- 

he may do it. HiU- **** B. by writ o ffalfe 

When a record » re *°. variance between there- 
judgment, if the P att J , *“ e f wh ich judgment was given, 
co.d removed, and * h *‘ J er e preltnt in court 

the trial lhall be by thofe " ho ggu J. 9 S 7 - Seat. . 
when the record was mat < »P ^ a writ „f faljejudg- 


EJ. 3. 4 - A maB ?*!! .L„ r „ are fiiitors; lor it there 

bu J ?“ a '^here^the record cannot be certified by 
ttr { %Zn£ Br. 40. A tenant 
to the cuftom of the manor, which is tenant by copy ot 
court roll, fliall not have a wilt of falje judgment upon 
a judgment given again a him : but where JaJ/r judgment 
is given on a writ of jujhcics, direried to the lheitft, the 
party grieved fliall have a faux judgment \ although the 
judgment be for debt, or trefpafs above the ium ol 40/* 

Ibid. . 

Where a record of a judgment in the county-court 
was vicious, and the judgment .overfed in C. B. the 
fuitors were ordered to be amerced a mark, and the 
county clerk fined 5 /. And if a plaintiff in an inferior 
court declare for more than 40^ Judgment fhaU be 
reverfed by writ oi falfe judged : but where damages 
are laid under that fum, colls i.u/ make it amount to 
more. 1 Mod. 249. 2 Mod. 102, ioG. 

Upon fulje judgment before bailiffs, or others who hold 
plea by prcicription, in every fum in debt by bill be¬ 
fore them, a party fliall not have a writ of/ a lf judg¬ 
ment ; but a writ of error thereupon. M. 4 E. 4. 
For defaults of tenants for life, in writs of right, or. 
Faux judgment lies by him in reveriion : and thi- wit 
mav be brought againfl a ftranger to ;:.e ji.Jgn „t, if 
he be tenant'd'the land. A judgment fliall be intended 
good till reverfed by writ of falje judgment, &c. See 
Accedas ad Curiam, and Attaint. 

-falfe Ibatin. Before the late ftatute for turning law 
proceedings into EngUJb, if a Latin word was fign.licant 
though not good Latin, yet an indiftmem, dec aratior, 
or fine, Ihould not be made void by it : but if the word 
was not Latin, nor allowed by the law, and it were w a 
material point, it made the whole vicious. 5 Rep. 121. 

1 Nelf. 830. Vide Latin. 

liftoff. Spreading falfe news, to make difcorl 
between The King and nobility, or—corning any great 

man of the realm, is p.,niffi- J 7 common law, with hno 

__ v, irt.n is. confirmed by itatuies Hejim. 

and impruonmc.it. ^ # Ric 2 J} / r- A J n 

$ 7 i*l. See 2 Infl. 226. 3 Inf. 198. 

^rSlfc SDflll). See Perjury. 

iFalfc plea. In pnrcijt' quud reddat againfl two, if 
the one comes and takes the intire tenancy uprn him, 
upon which they arc at jflue, and it is found againfl the 
tenant, by this he fliall lolc his moiety ; lor it it 
found againfl the tenant for his part, bccaufc it is tried 
/ pais upon iffuc; contra of plea to the writ by demur¬ 
rer. Note the difference. Br. Peremptory, pi. 73. cites 
8 Ed, 3. 17. 

Plaintiff in a fuit in Chancery againfl an executor, 
fliall have the fame advantage thereof, as if the lame 
plea were found falfe by verdict at Jaw ; and lhall have 
all the lame confluences here, as follow on a falfc pica 
at law to all intents. Mich. 26 Car. 2. 2 Cbanc. Cages 

201. Parker v. Dee. See Plea . 
ifalfe Piopbccp. Sec prophesy. 
jfalfc Return, On a falfe return by a mayor, 
to a mandamus , or by a flie^fff, &c. to a writ, a fpecial 
aftion on the cafe will lie. See Black Com. 3 V. m, 
*63. • 

Jfalfe tofeettff, As where perfons jget money or goods 
into their hands, by forged letters, or other counterfeit 
means, is punilhabie by imprifonment, fcfr. by Stut. 
35 H. &. c. I. Sec Cheats and Counterfeits. 

fnltz A writ of attaint lieth, to inquire 

whether a jury of 12 men have given a falfc virdift ; 
that fo the judgment following thereupon may be re¬ 
verfed. It is allowed in almoft every aftion except 
in a writ of right. Sec llatutes 1 Ed. 3. c. 5 
Ed. 3. c. 7. 2S Ed. 3. c. 8. 34 Ed. 3. e. 7. 9 
Etc. 2, c , 3, Black. Com. 3 K 403. Queerr t Jf it 

would 
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would not lie on a verdirt, upon an information, as the 
defendant hath only the benefit of one jury ? confequently 
is found guilty only by one jury. 

JFalftfp, Seems to ilgnify as much as to prove a thing 
to be ftalj'e. Perk. 383. 

Calcifying a Ilceofl* A perfon that purchafcs land 
of another, who is afterwards outlawed of fclouy, (Ac. 
may ftdjijy the record, not only as to the time wherein the 
felony is iuppofed to have been committed, but alio a.i 
to the point of the offence : but where a man h f'iind 
guilty by verdirt, a purchafer cannot faljr'y 'La to the | 
dfrencc ; though he may for the time, where he party is j 
found guilty generally in th ■ in-.irt.meiU, (Ac. bscaufe | 
the time is not material upon evidence. 2 IJavsk. P . C. \ 
456. And uny judgment given by perfon s who hat &■> 1 
good commimon to proceed agninft the p-irfon conch nrncd > ' 
inav be foljijied by (hewing the fpeciat Matter, ; 

writ of error. Void. A Ho where n .man ■ = nil aimed of 1 
treafon or felony, if he be afterwards pardi ned by pw.r- 1 
liameut, the attainder may be faljlficd , bv him or his - 
heir, without plea. Ibid. 

JFalClfptng a ISccdJCrp, Iflue in 5ail may fniffy a re- 
cowry inhered by tenants for life, (Sc. And it has been 1 
held, that a per ion may fdjify a recovery had by the iilue 
in tail, where an eftatc t-.il is be tore bound by a line, 

2 A'i If. Abr. S31. But where there was tenant for life, 
remainder in tail, arid rcvcriion in fee, tenant for life 
fuftered a common recovery, in which he in remainder 
was vouched, and the ufes were declared to him, who 
had the remainder in tail ; it was adjudged, that by 
the recovery all remainders and r-verftou» were barred, 
and that they could not jhijfj this recovery. 10 Rcj>. 
43 - 

lie in reverfion iuttered a common recovery, and de¬ 
clared the tries ; his heir (hall not faljijy it by pleading 
that his fathei had nothing at the time of the recovery, 
bee au k* he is eftopped to lay he is nor tenant to the 
fnecipe. Qodb. 189. An infant brought an aflife in 
B. R. Pending which artion the tenant brought an attife 
sigainft the infant in C. R. for the fame land, and had 
judgment by default, which he pleaded in bar to the 
aflife brought by the infant ; who fet forth all this matter 
in his replication, and that, the demandant at the time of 
the fecond writ brought was tenant of the land, and prayed 
that he might faljify this recovery ; and it was held that 
he might, bccaule he could not have writ of error, or 
attaint. Gadh. 271. 2 Pro. 264. Jt has been deter¬ 

mined, that a recovery is not fo firm, but it may be 
falfifted in point of recovery of the thing itfelf, between 
the fame parties. Ibid. 

^ralftfl’fng a $Herbi&. Where in any real artion, 
th^rc is a verdirt again ft tenant in tail, the iflue can never 
faljijy fuch verdU'i in the point dirertly tried ; but only 
in a fpecial manner, as by faying that ibme evidence was 
omitted, (Sc. 2 Ld. Raym, 1050. 

^faUonathiG, A forger.- Et quod Falfonarios 

Chart am, (Ac. detegent. Hovcdcn 424. 

JfalfO rctUVUO H&jcbuim, Is a writ that lieth again ft 
the Ihcriff who hath execution of p.rocefs, fox falje returning 
of writs, Reg. Jud . 43. 

rfnmftia, Signifies all the fervants belonging; to a par¬ 
ticular matter; but in another fenfe, it is taken for a 
portion of land, fufficient to maintain one family it is 
fometimes mentioned by our writers to be a Hide of land, 
which is alfo called a Manfe ; and fometimes Carucata or 
a plough-land. Blount . \ % 

jpanatttfeg. Are perfons pretending to be infpired, and 
being a general naqjc for Quakers, Anabaptifts, and all 
other (ertarics, and fartious Dfenters from the church of 
England. Slat. 13 Car . 2. cap. 6. 

^anatfo, (Menjis Fanationis) Is the fawning fcafon or 
fence-month in fore/h. Kenneth GloflT. 

iparatumtatt, (Sax.) A traveller or merchant ftrangcr, 
to whom by the laws of Scotland juftice ought to be done 
with all expedition, tliat his bufmefs or journc*y be not 
hindered. Skene, c. 104. 

JFatDcl Of iraiits, (Fardelk Terra) Is generally ac¬ 
counted the fourth part of ufard-Land ; but according to 
Ney, (in his Ccmpltat Lawyer, p. 57.) It is an eighth part 
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only, for there he fays that two fardels of land make a 
nook, and four nocks a yard-land. 

(Quadrantata terror) Is the fourth part 
of an acre: and besides quadrant at a terra.', we read of 
old at a, denar tat a, fcluuja , and Libra:.i term, which 
probably arife in prrportion of quantity from the ford- 
tug-deal, as an half-penny, penny, ll-iHing, or pound in 
money, rife in value ; and then mutt Mata he half an 
acre, denariata an acre, fdidata twelve acres, and libratd 
term twelve fcore actes of land : but fume hold Mat* 
to be but half a peich, and denariata a perch ; and I find 
viginti libratas term vel redditus , Reg. Orig. 94, 248. 
whereby teems it that Ubrata terra is fo much as yields 
20 s. per annum. F. N. B. 87. Spdm. doff. 

JPurc, (Sax.) A voyage or pattage by water; but 
wore commonly the money paid for fuch pattage, in 
which feme we now ufe it, 3 P.(SM. cap. 16, So 
for what we pay an hackney, or ilagc-coachman for our 
carriage. 

jraruwgium. Toll of mcnl or flour- Et quod de cat- 

ftro mchndtnurius non capiat Farinagium, (Sc. Ordin. In- 
iul. de Jerky 17 Lidw. 2. 

i?»UlCU, 1 , money paid by tenants in the well of Eng- 
lund in hat of a he net; and in feme manors in Dtvtm- 
fire, far leu is diftinguiflied to be the belt goods ; as 
.herlot is the belt bcait, payable at the death of a tenant. 
Coved. 

iffcirlmgarft, Are whoremongers and adulterers. 
Saxon. 

JF.irm, or Jrcrm, (Cat, frma, from the Sax. r eorutn. 
i. f*. Food, and feermain to iced 01 ^rld virtual-.) ntniifies 
a large mettuage and land, taken by le&te under a certain 
yearly rent, payable by the tenant; and in former days, 
about the time of milium the Firft, called the Conqueror, 
thefe rents were reierved to the lords in victuals and other 
neceffarica ariling frt»m the land i but afterwards in the 
reign of King Hen. 1. were altered and concerted into mo¬ 
ney. Terms de Ley. A farm is molt properly the chief 
mdfuage in a village ; aud it is a collertive word, conlift- 
ing of divers things gathered into one, as a me flu age, 
land, meadow, pallure, wvK)d, common, lAc. Locare ad 
firmam is fometimes taken for as much as to let or fet to 
farm ; and the reafon of it may be in refpert of the firm 
or lure hold the trnants thereof have above tenants at 
will. A farm in Luncajhire , is called Firm-holt ; in the 
noit’.i a Turk, and in lijj'cx a Wike : And j'erm is taken 
in various ways. Plovud. 195. 

^Farmer, Is he that tenants a farm, or is lettec thereof. 
Terms de Ley. And it is faid generally every IcfTee for life 
or years, although it be but of a fmall houfc and land, 
is called Farmer, as he is that occupieth the farm ; as 
this word implies no myftery, except it be that of huf- 
bandry, hulbandroan, is tiic proper addition of a farmer. 
2 Hawk. 188. By ftatute, no parfon or fpiritual perfon 
may take farms or leafes of laud, on pain of forfeiting 
10/. per month, k$c. 21 Hat. 8. c. 13. And no perfon 
whatloever lhall take abo^e two farms together, and they 
to be in the fame parifh, under the penalty of 3 s. 4 d. 
a week. 25 H. 8. c. 13. 32 H. 8. r. 28. f 4. 

iPartWng, Was the fourth part of a Saxon penny, as 
it is now of the Englijh penny. 

^attiung of < 0 o!t>, fourth thing) A coin ufed 

in ancient times, containing in value the fourth part of a 
AM. It is mentioned in the flat. 9 H. 5. -r, 7. where it 
is ordained, that there (hall be good juft weight of the 
Noble, Half Noble, and Farthing of Gold, (Ac, 

tfartbmg of ILattO, Seems to differ from Farthing- 
deal 5 forii is a large quantity of land : in a furvey book 
of the manor of Weft SLtpton in Com. Devon is entered 
thus : A. B. holds fix farthings of land at 126/. per 
annum . 

iFarunlKl of land, the fame with farding-deai 

(Fr, Faijfkm) A faggot of wood. Mod. Atfg. 
Tom. i. p. *38. 

jfolMDat*** Are days of fafting and humiliation, ap¬ 
pointed to be obferved byjpublick authority. There nfe 
fixed days of fafting injoined by our church, at certain 
times in the year, mentioned in ancient ftatutes, particu¬ 
larly the 2 (A 3 EcL 6. c . 19. and 5 El. c. 5. And by 
4 Z 
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! 2 Car. 2. c. 14. the 30th of January is ordained to be a 
day of fafiing and repentance, for the murder of Ring 
Charles I. Other days of fafiing which are not fixed, are 
occafionally appointed by the King’s Proclamation. 
Though abftinencc from eating of flefh is required on 
thofe days, hy our laws ; it is made penal to aliirm that 
any forbearing of flefh, is neceflary to falvation. l Hawk. 
P. C. 8. Sec Emining Days . 

JfaftetmanSj Among the Saxons were pledges. Leg. 
Ed. Confejf. cap . 38. Vide Fajlingmen. 

iFflt, or GUatc, Is a large wooden veflel ufed by malt- 
llers and brewers, for measuring of matt with expedition, 
containing eight bulhels or a quarter. St at. 1 E 5. o 10. 
and 1 1 H. 6. c. 8. It is alio a leaden vcifcl or pan, made 
ufe of by brewers to run their wort into, and by others for 
the malting of fait at Droitwich in the county of Wor- 
cefier. 

JffltUA mullet, A whore. Cum quadam fatua mu Here 
nndusjn left a ctun nuda extit it deprehenfus. Du Frefne. 

irailfctum, A faucet, mufical pipe or flute.- Orga- 

ttum tff derentum faufetum in divino officio omnibus nojlris , 
£ 57 . intcrdicimus . 

irautoro. Are favourers or fupporters of others ; abet¬ 
tors of crimes, £f>V. 

^Feal. The tenants by knight fervicc did fwear to 
their lords to be Jcal and leal , i. e. to be faithful and 
loyal. Spel. de Parliament 59. 

JFcaltp, ( Fidelitas ) Fr. Feaulte, i. e. Fides) Signifies 
an oath taken at the admittance of every tenant, to be 
true to the lord of whom he holds his land : and he 
that holds land, by th< j oath of fealty, has it in the freefl 
manner; becaufe all perfons that have fee. hold per 
fidem and fiduicam, that is, by frally at the lead. Smith 
de Repub. Ang. Jib. 3. c. 8 . This fealty , which is ufed 
in other nations, as well as England , at the firfl creation 
of it bound the tenant, to fidelity ; the breach whereof was 
the lofs of his fee. . 

It is ufually mentioned with homage , but differs from 
it ; being an obligation permanent, which binds for 
ever : and thefe differ in the manner of the foletrmity, for 
the oath of homage is taken by the tenant kneeling ; but 
that of fealty is taken Handing, and includes the lix fol¬ 
lowing things, viz. 1. Jn olume , that he do no bodily 
injury to the lord. 2. Tutum , that he do no fecrct 
damage to him in his houfe, or any thing which is for his 
defence. 3. Honeftum , that he do him no injury in his 
reputation. 4. Utile, that he do no damage to him in 
his pofTeflions. 5. Facile , and 6. Poffibtle, that he ren¬ 
der it eafy for the lord to do any good, and not make 
that impoflible to be done, which was before in his 
power to do : all which is comprifed in Leg, Hen. 1. 
5 - 

Fealty has iikewife been divided into general and Jpecial 
general, to be performed by every fubjcil to his prince 
and fpecial , required only of Arch as in r fpeft of their 
fee, are tied by oaths to their lords. GnndCujtum. Nor * 
mand. Fealty fpecial is with us pei formed either by freemen, 
or by villains. The particulars of the oath of fealty , as it is 
ufed by 5 lie Feudifts , is well cxprrflcd by 7 .afius, in his 
'Trailat. de Feudis. Part 7. Numb, j 16. which 


worthy comparing with the ufuai oath taken here in 
England. • 

By fiat . 17 Ed. 2. JJ. 2. the form of this oath is ap¬ 
pointed, and as now obferved, it runs as follows, viz. 
1 A. B. will be to you my lord C. true and fait Iful, and 
hear to you fealty and iaith far the lands and tenements 
which l hold of you : and l will truly do and perform the 
luftems and fervues that 1 ought to do to y u. So help me 
Cod. The oath is adminiflred by the lord or his ileward ; 
the tenant holding his right hand upon the book, and re¬ 
peating after the loid. £r\. the words of the oath ; and 
then kifling the hook. Terms de Ley. 

This oath is in fome manors negle&ed ; but in copy- 
bold manors, wh^rc courts are kept, and copyhold eftate 
granted, it is generally ufed : leflecs for life nr years, 
ought to do fealty 10 their lords, for the lands they hold ; 
and there can be no tenure without fome ftrvice. Wood's 
Lift. 183. But a bare tenant at will, 11 ) all not do fealty , 
becaufe be hath no certain dlatc; and the matter of 


an oath ought to be certain. Lit. 131, 132. 1 hfi. 

93 - 

Fealty is incident to all manner of tenures, eweept 
frankalmoign add tenancy at will. Ibid. Fidelity eft 
fidci, obfequit tt ftrvitii ligamcn quo particular iter wafalus 
domino aftringitur. Spelm. 

jfeatt 0, Annivei fury times of ft afting and thnnkfgiv- 
ing, as Chriftmas , Eafter, in/tijuntidc , f$c. The four 
feajls which our laws especially take notice of, me* the 
feafts of the annunciation of the bit fed Fsrgin Mary , of ihe 
nativity of St. John the Baptijl, of St. Michael the Arch¬ 
angel, and of Si. Thomas the Apojllc ; on which quaitcfly 
days, rent on leafes is ufually referved to be paid. 
See the Statutes $ & 6 Ed. 6. c. 3. 3 Jac. I. c. j. 12 

Car. 2, c, 30. 

fee, (Feodum, or Feudutn) Fee, comes of the French 
Fief, i. C*. Pradium bcneficiarium , vel res dientehiri*. or 
from the Sax. Feb, viz. Merces, Jlipendium, quajt di'itur 
flatus Beneficiarius ; it is faid to be that eitate which wo 
hold by the benefit of another, and for which wc do 
fervice or pay rent to the chief lord ; and is applied to 
ail thofe lands and tenements which are hdd by pci penial 
right, by an acknowledgment of any litperionty to a 
higher lord. The writers on this fubjed, divide :dl lands 
wherein a man hath a perpetual elLate to him and his 
heirs* into allodium and feudutn. 

Allodium they define to be every man’s land, £s 7 . which 
he poflefleth merely in his own right, without acknow¬ 
ledgment of fervicc or payment of any rent to another ; 
and this is a propejty in the highell degree : 

But Jiudum is iuch land as is held of another, for 
which fervicc is done or rent is paid, as an acknowledg¬ 
ment thereof. All the land in England, eveepr the 
crown-lands in the King’s own hand* in rip.lit or his 
crown, are in the nature of feudutn , or fee ; for though 
many have lands by difcent from their ancellors, ami 
others have bought land, it cannot tome to any cither by 
difcent or purchafe, but with the burden that was laid 
upon him who had novel fee, or firil of all received it 
from his lord ; fo that there is no perfon hath diredum 
demnium , i. c. the very property of domain in any land 
but the King, in right of his crown : and notwiihiland- 
ing he that hath fee, hath jus perpetuum ct utile dominium, 
yet he owes a duty for it, and thtrclore it it. not limply 
his own ; and he that can fay moll of his (.date, faith 
thus : I am feifed of this or that laud or tenement, in my 
demain, as of fee ; feifitus inde in dominie0 men ut de feodo, 
which is as much as if he had laid, it is my demain or 
proper land to me and my heirs for ever ; but yet 1 hold 
it in nature of a benefit of and from another. Camb. 
Britan. 93. By this dodrinc is to be underlined that 
every man in fociety, holds his eilatc, fubjoJl to the 
laws of that fociety, and mull be fuppofed to hold of 
the community, as what lie poflWfes is fuppofed to have 
been taken out of the common flock. When lie neglect# 
to vdfil the duties of fociety, he forfeits to the com¬ 
munity, the eftate he hath received. The King is the 
truihe for that community. He, as fuch, is the fuperior 
lord : and in that fenfe every one may be faid to hold 
mediately, or immediately of the King. This is what 
the editor {J.*M.) fuppofes is meant by the doctrine in 
queftion. 

All that write de feudis, hold that feudatarius hath 
not an entire property in his fee : and as fee cannot be 
without fealty, fworn to a fuperior, the lands of the 
crown are not properly fee ; fjnr no man may grant that 
our King or crown oweth fealty to any fupeiior on 
earth. 

The word fee is fometimes ufed for the compafs or cir¬ 
cuit of a lordlliip or manor, as we fay the lord tf the fee, 
C?V. as well as the particular efiate of the tenant : and 
alfo for a perpetual right incorporeal; 11s to have the 
keeping of prifous, in fee. Brad. Lib. 2. c. 5.’ 
Old Nat. Br. 41. And when a rent or annuity is granted 
to one and his heirs, it is a fie perjhnal. 1 Jnft. 1, 2. 
Fee is commonly divided into fie etbjvhte, ntherwife called 
fee.fi/nplei and fee conditional, k'lir.fd otLirvwk feed-til. 
See Tail. 

Fe f* 
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Tee-fmple ( feodum fimplex) is where a man hath lands 
or tenements, to hold to him and his heirs tor ever : 
fee-tail is an eftate whereof one is feifed with limitation, 
to him uiul the heirs of his body, £ 57 . L it. 14, 16. 

All cftaio at the common law were fee-fimple ; and all 
other cliates and interefts arc derived out ol if, where¬ 
fore there mud be a fee-fimple at laJt in tome bwuy. Lit. 
°* 7 - 

Undwi- this head it may be proper to conhdrr, 

1. In "a but things a man may have a fee-fimple. 
y. Bv what means juch an efiate may be enquired* 

111 . By what words it may be created. 

I. Lt what things a man may have afee -Jim pie. 

A man may have an eflaie, in fee-fun pie of all lands 
or tenements, or other tilings real. Co. L. 1. b. Of 
ierdmips, advowfons, commons, eilovers, and all here¬ 
ditaments. Co. L. 4. a. So he may hrue a fee-Am pic 
in things mixt ; as in franchifes, libeir.es, £ 57 . Co. 

L. 2. a. 

So if a man grants to another and his hoirs ail woods, 
underwood., timber-trees or others in fuch a part ol 
a for ell, laving the foil ; the grantee has a fee to take 
in aheno fib. R. 8 Co. 137, b. 

So, in tilings pc l ional ; as in annuity. Co. L. 2. a. 

In a dignity granted to him and his heirs. Co. L. 2. a. 

In a fwau-marls. 7 Co. 17. In a parlor Ihare of the 
AV«vV River water. Ca. Pari . 207. 

So, in the patronage of an hofpital, or other thing 
created dv novo, in which there was not a precedent 
eltate, a man may have a fee to him and his heirs, quali¬ 
fied in a particular manner : as if a Queen con fort in- 
Aitutcs an hofpital, and referves the patronage jilt 
rigid* /hrglirr fuccedentibus. R. Ca. Ch, 2 14. 

But in cilates in effe before fuch dcfultory inheritance 
it cannot be : as the dutchy of Cornwal limited to the 
prince £5* flits regis Angliaprimogenitis , fliall not be good 
except when limited by act of parliament. R. 8 Ci. 

16. 

11 . By what means fuch an rjlate may be acquired. 

A man may take a fee by defeem, or by pur- 
chafe. 

In what manner a man may take by defeent, fee under 
title Defeent. 

With refpedt to purchafcrs it is to be noted, that fome 
are incapable of purchafing. 

An alien cannot purchafc any lands in England.] 
Faugh . 227, 291. 7 Co. 16, 17, l8. Dyer 2 pi. 8. 

See Alien. 

All perlbns attainted of treafon or felony are incapable 
of purchaling. 2 New Abridg . 249. Co. Lit. 8. a. Sec 
Dig. Feud, lib . 2. tie. 23, 24. Figdlius 242, 350. 
Spelman's Glofff. 214, 215. 

If a man be attainted of felony, and after purchafc 
land, and dies, the King fhall have it by his prerogative, 
and not the lord of the fee ; becaufe his perfon being 
forfeited to the King, he cannot purchafe but for the 
King. Co. Lit. 2. b. 

A moniler not having human Ihape cannot*purchafe or 
inherit, but an hermaphrodite fhall inherit or purchafe 
fecundum prevalentiam fexus incakfcentis ; one born deaf 
and dumb may inherit; fo may one born deaf, dumb and 
blind, becaufe it is for their advantage j but they cannot 
contract, becaufe they cann(# underftand the figns of con- 
trading ; an infant, an idetff, and a perfon of non fane 
memory may inherit, becaufe the law in companion to 
their natural infirmitiel, prefumes them capable of pro¬ 
perty j fo alfo an infant or a perfon of non fane memory 
may purchafe, becaufe it is intended for his benefit, and 
the freehold is in him till he difagree thereto, becaufe an 
agreement is prefumed, it being for their benefit, and 
becaufe the freehold cannot be in the grantor, contrary to 
his own ad, nor can be in abeyance, for then a ftranger 
would not know againft whom to demand his right; if 
at full age, or after recovery of his memory they agree 
thereto, they cannot avoid it; but if they die during mi- 
nority or lunacy, the heirs may avoid it; for they fhall 
not be fubjed to the contracts of perform who wanted ca- 
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paclty to contrad ; fo if after his memory recovered, the 
lunatickor perfon non compos die without agreement to the 
pure hak*, their heirs may avoid it, Co. Lit. S. 1 Inf. 2. 

2 Vent. 303. 

A f<*'i:e covert is capable of purchafing ; for fuch an 
ad does not make the property of the hu.hand liable to 
an v dilad vantage, nor does h fin ppnfe a laparate will or 
power or contracting in the wife; but here the will of 
the wife is fuppofed the mind of the huioand, fmcc no 
man is fuppoied not to aifent to that which is for his be¬ 
nefit ; but in this cafe the hufh.md may uifagice, and it 
ill all avoid the pm chafe. 1 "left. 3. a. 

By the flat, 11 & iz W. 3. c. 4. Bapifis are difabled 
from purchafing lands, tf 7 . 

Pcrfons capable of purchafing may gain a fee-fimple 
by feoffment ; or bv fine, or common recovery ; which are 
of the nature of a feoffment upon record ; or by grant, 
or by exchange , rekafe , or confirmation , which are in the 
nature of grant ; 01 by bargain and /ale ; or by covenant 
to ft and feifed ; or by dev ife. 3 Com. j Dig. 215. 

So a man may gain a fee by wrong : as by dijfeifin , 
abatement , or intnjiut. Id. Ibid. 

III. By what words a fee-fimple may be created. 

It is the word heir* makes the inheritance ; and a man 
cannot have a greater eftate. Lit. x. To have fee-fimple 
implies, that it is without limitation to what heirs, but to 
heirs generally : though it may be limited by ad of par¬ 
liament. 4 Injl. 206. If one give or grant land to 
J. $, and his heirs ; and if he die without heirs, that f. 

D. fhall have it to him and his heirs : by this J. S. hath 
a fee-fimple, and J. D. will have no chafe. Dyer 4, 33. 
Where land is given or granted by line, deed, or will, 
in pofleftion, reverfion, or remainder, to another arid his 
hcir.'i j it will bt a fe.c-fhn ! le. I'h wd. 134, And if 
land be granted to a man ard his hups, habendum to him 
for life < * ly» and livery of ft ifin is made ; it is a fee- 
ft.ipbtii late, becaufe a fee is exprefted in the giant. 3 
Rep. 23. 

A Icafe is granted to ^ne for a term of years, and 
pfter that the 1 office [hall have the lard to him and his 
heirs by the rent of 10/. a year ; if the grantor make 
livery upon it, ’tis a fee-fimple ; otherwife but for years* 

1 Jnft. 217, Where lauds are granted to A. for life, re¬ 
mainder to B. tor life, the remainder to the right heirs of 
A. here A. h\th a fee-fimple. 20 Hen. 6 . 3^. Bro. Eft. 
34, 35. A gift or grant is to a man 7 wile during life, 
after to him in tail, and after to his right heirs; he will 
have n fee-fimple eltate. 2 Rep. iji. 

If lands are granted to a man and his fucceflbrs, this 
create;-no fee-fimple ■ but if fuch a grant be made to a 
corporation, it is a fee-fimple ; and in cafe of a foie cor¬ 
poration, as a bilhop, p* Hon, f Ac. a fee-fimde is to them 
and their fucccflbrs, If cod 119. Au eihue granted to a 
perfon, to hold to him for ever* or to him and his afiigns 
for ever, is only an eftate for life ; the word heirs 
being wanted to make it Jcc-fimph; but in wills* which 
are more favoured than grants, the fce-fimplc and in 
heritance may pafs without the word bars. 1 lnft. 
19. 9, 

And by deed of feoffment a fee-fimple may be created, 
which would be an clhte-tail by will ; as where lands 
are given to another, and his heirs male, £?>. without 
the word body. Hob. 32. A gift to a man and his chil¬ 
dren, and their heirs, is a fee-fimple to all that are living ; 
though if land is given to a man and his heir, in the 
Angular number, it'is but an eftate for life, and the heir 
cannot take by difeent, he being but one, and therefore 
it is faid fhall take nothing. 1 left. 8. Litt. Rep. 6. 
ifhi/rre, If the intent of the teftator appears, that he dr- 
figned a fee, whether a fee fhall not pafs, by the de¬ 
vi/e ? 

A feoffment to B . £f f hvredibus, without faying fits, 
gives him a fee-Ample. Co. L. 8. b. So to «i fan and the 
heirs of his father. Semi. Co. L. 220. b. So to B. & 
liberts fuis and their heirs ; if he has iiTue, it gives them 
a joint-eftate in fee, Co. L. <f. a. So to B. kendibus if 
fieceffitrthus fuis , gives a fee. Co. L. 9. a. So a feoff- 
mentor grant to a body politick and thd.rJucccJftrs, gives 
Lhcm a lee-Ample. Co. L. 8 . b. 
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Bo a grant to the King in perpetuum gives him a fee. 
Without the words, bis heirs or fuccejfors, for he never 
dies. Co, L. 9. b. So a feoffment to a corporation aggre¬ 
gate in perpetuum gives a fee; for it never dies. Co, L. 
g.b. 1 Rol. 832. 1 . 55. 

Or, to a corporation foie, to be held in fvankaU 
moigne. Co, L, 9. b, 1 Roll. 833. /. 5. So, it A. rc- 
en feoffs B. adeo fkne as B . enfeoffed him, he has a fee | 
without the word, heirs. Co. L. 9. 3 J; 1 Rol, 833. ! 

A 12. So a grant to the church of B . gives a fee, with¬ 
out the word, heirs or fnccrftbrs . 1 833. /. 3. 

And a limitation to the right heirs of B. gives a fee, 
without the words, and their heirs. 1 Rol. 833. /. 16. 
So by a devift, a fee may be given without the words, his 
heirs. Co, L. 9. b. Or, by fine fir conuxance de droit 
tome ceo, &c. Co. L. 9. b. Or, by a commn recovery. 
Co. L. 9. b. 

So, a fee paffes without the words, bis heirs, where a 
man gives land with his daughter, &V. in frankmar - 
riage. Co. L. 9. If a parcener, or joint-tenant re¬ 
leases to his companion. Co. L. 9. b. If the lord, t&c. 
releafes to the terretenant; which enures by way of ex- 
tinguilhment. Co. A. 9. If a man releafes a mere 
right; as, where a diffeifee releafes to the diffeifor all his 
right. Co. L* 9. b. 

So, if a rent be granted upon partition, for owelty 
of partition. Co. L. 9, 10. So if a peer be fummoned 
to parliament by writ, he has a fee in his dignity, 
without the word, heirs. Co. L. 9. b. So, by the foreft 
law, if the King at a juftice feat, grants to another an. 
ajfirt in perpetuum » without more, he has a fee. Co. 
L. 10. a. So, by cultom, a grant of a copyhold, 
Jibs fits, or, fibi fcf ajfignatis, may give the inhe¬ 
ritance. 4 Co. zg* b . 

A fic-Jtmple may not come after a fit-fmple 5 nor can 
a remainder, it being an abfolute eftate, fo that nothing 
can come after it. Dyer 33. 

A fee-fimple determinable upon a contingency, is a fee 
to all intents; though not fo durable as abfolute fie* 
Vaugh. 273. But fee title Executory Devi/e. 

In pleading eftates in fec-fimple, they may be general¬ 
ly alledged, but the commencement of eftates-tail, and 
other particular eftates, muft regularly be fhewn. 1 Jnjl. 
303. The fec-fimple eftate, being the chief and moft ex¬ 
cellent ; therefore he who hath it in lands or tenements, 
may give, grant, or charge the fame by deed or will at 
his pteafure ; or he may make wafte or fpoil upon it: 
And if he bind himfelf and his heirs to warranty; or for 
money by obligation, or otherwife; and leaving fuch land 
to the heir, it (hall be charged with the warranty and 
debts: Alfo the wife of a man that is feifed of ftfch an 
eftate, (hall be endowed; and the hufband of a woman 
having this eftate, be tenant by the curtefy. Co. lit . 
*73* fy er 33 °’ *36* Though fee-fimple 

is the moft; ample eftate of inheritance, it is fnbjeft to 
many incumbrances; as judgments, ftacutes, mortgages, 
jfines, jointures, dower, &c. ' And there is a fee-iimple 
conditional, where the eftate is defeaiible by not performing 
the condition ; and a qualified fec-fimple, which may be 
defeated by a limitation, &c. This is called a bafe fie* 
upon which no reverfioiror remainder can be expe&ant. 
1 Inft. 18. 10 Rep. 97. Set Difcent, Executory Devife, 

mils. 

Jfee (Eeudum ExpeBativum) See ExpeB- 

ant . , . 

(Feudi Fima) Is when the Iprd upon crea¬ 
tion of the tenancy, rrierves to himfelf and his hci£*# ei¬ 
ther the rent for which it was before let t$ farm, or was 
reafonably worth, or at leaft a fourth part of the value; 
without homage, fealty or other fervices, beyond what are 
Specially comprifed in the feoffment, % Inft. 44. 'By 
Fitxberbert, a third part of the yearly value of the land 
may be appointed foi the rent, where lands are granted in 
fee-farm, &c. F. N* B. 110. And Lord Coke fays, fie* 
farm rents may be one half, a third, or Fourth part of the 
value;. Co. Lit. 143, Though thefe fie farm rents fequa 
tt> bemoreor lefs according to tlie conditions or coufi- 
derattdn of thepurchafe of the lands out of which they 
are iffuing. It is the nature of fief arm } tliat if the rent 


be behind and unpaid for the fpaceof two years, then the » 
feoffor or his heirs may bring an a&ion to. recover the 
lands, &c. Brit . cap.-66. mm. 4. See 10 Ann. c. 18. 
fee. 4. 30 Geo. t. c. 3. fee. 5. 

JF tt* JFatm iBenta of the €?o!Drt. The fie farm rents 
remaining to the Kings of England from their ancient de - 
mefits, were many of them alienated from the crown in 
the reign of King Charles II. And by l tat. 22 Car. 2. 
c. 6, the King was enabled by letters patent to grant fie- 
farm rents due in right of his crown, or in right of his 
dtttchies of Lancafter and Cornwall, except quit-rents, isc. 
to truftecs to make fale thereof, and the truftees wePe to 
convey the fame by bargain and fale to purchafers, 
who may recover the fame as the King*might. But it has 
been observed, that men were fo very doubtfufW the title 
to alienations of this nature, that while thefe rtSus were 
expofed to fale for ready money, fcarce any woul d dea l 
for them, and they remained unfold; but wliat made 
men earned to buy them, was the flop upon fome of his 
Majefty’a other payments, which occasioned perfons to re¬ 
fort to this as the moft eligible in that conjuncture: No 
tenant in tail of any of the faid rents, is enabled to bar 
the remainder. 22 y 23 Car. 2. cap. 24, On the tax¬ 
ing of fee farm rents, receivers, is c. were to allow to 
the perfons paying them fo much in the pound as the land- 
tax amounts to, Stat. 9 y \oW.$.c. 18. See $oGeo. 
2. c. 3. fee/z 7, 28. 7 Geo. 2. c. 7. fee. 5. 22 y 23 

Car. 2. cap. 24. fee. 8. and 10 Ann. e. 18. fee. 4. 

JFeC0, Are certain perquifites allowed to officers who 
have to do with the adminiftration of juftice, as a recom¬ 
mence for their labour and trouble; and thefe are either 
afeertained by atts of parliament, or eftablifhed by ancient 
ufage, which gives them an equal fanftion with an a& 
of parliament. 2 New Abt 463. 

Herein may be confidered, 

I. In what cafes fits are due. 

II. At what time they may be demanded. 

I. In what cafes fees are due. 

At Common law no officer, whofc office related to 
the adminiftration of juftice, could take any reward for 
doing his duty, but what he was to receive from the King. 
Co. Lit. 368. 2 Inft. 176, 208-9. 

And this fundamental maxim of the Common law ii 
confirmed by Weftm. i. cap. 26 . which enatts, u That 
no fheriff, or other King’s officer, ihall take any reward 
to do his office, but ihaa be paid of that which they take 
of the King; and that he who lo doth (hall yield twice 
as much, and (hall be puniftied at the King’s pleafure.” 
This ftatute comprehends eicheators, coroners, bailiffs, 
gaolers, the King^a clerk of the market, aulneger, and 
other inferior mini iters and officers of the King, whole 
offices do any way concern the adminiftration or execution 
of juftice. 2 Inft 209. 

And fo much hath this law been thought to conduce to 
the honour of the King and welfare of the fubjeft, that 
all preferiprions whatsoever, which have been contrary to 
it, have been hoBen void; as where by prescription the 
.clerk of the market claimed certain fees for the view and 
examination of all weights and meafures, and it was held 
merely void. 4. Inft. 274. Moor $ 23. 2 Inft. 209. 2 
Rol. Abr. 226. 

But it hath been holden, that the fee of 20 d. common¬ 
ly called the bar: fee, which hath been taken time out 
, of m had; by ike (heriff, of a every prifoner who is ac¬ 
quitted $ and alio the fee oFme penny, which was claim¬ 
ed by the coroner of every v/fit, /then he came before the 
juftice* in eyre, are hotwkhia the meaning of the ftatute, 
because tboy are not demanded of the ftieriff or coroner 
, foti kuy thing relating to their offices, but claimed 
m parqutfit^ # right belonging to them. 2 foft. 2 10. 
£/ow*. f*. C. 49. 

Allb k it holden by Lord Coke, that within the 
wjflvda df dm ftatute 34 Ed* i. f which are, <* No tallage 
€# aid Ihall be taken or levied by us or our heirs in our 
malm, without the good will and aftint of archbiffiops, 
bidkops, earls, barons, knights, burgefftt, and other free¬ 
men of the land; no new offices can be erc&ed with* new 
i fees, 
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fees, or old offices with new fees j for that i* a tallage 
upon’the lubjeft, which cannot be done without common 
affent by aft of parliament, t Inf. 533. 

Yet it is holden, that an office erc&cd for the pub- 
lick good, tho* no fee is annexed to it, is a good office; 
and that the party, for the labour and pains which he 
takes in executing it, may maintain a quantum mrua » 
if not as a fee, yet as a competent recompense for his 
trouble. Moor 808. Bijhop of Saturn's cate* ^ , 

All fees allowed by afts of parliament become eftablilh* 
cd fees; and the feveral officers intitled to than may main¬ 
tain actions of debt for them, z Ittf. 210. All fuch 
f<*»s as have been allowed by the courts of jullice to their 
officers, as a recompence for their labour am: atfvndancv, 
arc cftablUhed fees; and the parties can't be deprived of 
them without an aft of parliament. Co, Lit, 368. Prsc. 

Chttft ^ j | ^ 

Wlicreafeeis due by cuftom, fuch cuftom, like all 
Jihers, mull be reafonable; and therefore where a per- 
foh libelled in'the fpiritual court for a burying k’ e due to 
him for every one who died in his parilh, tho’ burled 
in another; the court held this unrcaionable, and a pro¬ 
hibition was granted. Hob, 175. I Rol. Abr. 557, 
erg. S. C. adjudged. . r 

The plaintiff brought an aftion m the cafe for fees 
due to him as Uihcr of the Black Rod, and obtained a 
verdict. Strait, 747. Trin. 13 Geo. 1. No fee diall be 
taken for a report upon a reference from any court. 1 
Jac. 1. c, 10. Certain fees of fhcrifH fettled. 3 Geo* *• 
r. 15. /a*?. 16. tfc. *S'Jc Sheaf Fees on nifi prim re¬ 
cords Out of the Exchequer to be the lame as on other re¬ 
cords. 21 Geo. 2. c. 26. fee, 10. Fees of juliice* clerk* 
to bp regulated. zb Geo. 2. t. 14. 27 Geo. f. t. 16. 

fee. 4. lVoi lies for the fherifPs fees for executing nu ek- 
git. Lord Raym. 1212, 

As to the quantum of the fees due, it mull be observed 
in general, that it is extortion for any officer to take mpre 
for executing his office, than is allowed by a& of parlia¬ 
ment, or is the known, and fettled fee in fuch cafe. 10 
Co. 102. a. Co. Lit . 368. 

■ Butin this place we ffiall only take notice of the fees 
of lhcriffs for executions, about which there Teems to 
have been the moll controvcrfics in our books. We mull 
ftril obferye, that by 28 Eiez. cap. $. it is enabled, “ That 
it lhall not be lawful for any fheriff, ft: c. nor for any of 
their officers, &c. by colour of their office, to take of any 
perfon, dirtily or indirc£lly,^ for the ferving and exe¬ 
cuting of any extent or execution upon the body, lands, 
goods or chattels of any perfon, more recompence than 
in this prefent aft appointed, i. e. twelve-pence of and 
for every twenty' fkilUags where it exceedeth not one 
hundred pounds } and fix-pence of and for every twenty 
{hillings, over and above the faid fum of 100/. that lie 
or they lhall fd levy or extend, and deliver in execution, 
or take the body in execution for; upon pain, that the 
perfon offending, fliatl forfeit, to the party grieved, his 
treble damages; and fhall forfeit the fum of 40 1. for 
every time that he, they, or any of them {hall do the con¬ 
trary. 

II. At to the time when fees may be demanded. . 

It is extortion for any officer to take his fee before it is 
due; and therefore where an undcr-ffieriff fefufed to exe¬ 
cute a capias ad fathfaciendum till he Had his fees, the 
court held, that plaintiff might bring an aftion againit 
him for not doing his duty, or might pay him his fees, 
and theViwto him for extortion. Co. Lit. 368. lb Co. 
102. a* tSali, 33 °* *• 

Officer muff obey a writ, though fees unpaid. Strati. 

- 814. Proccfs moil be obeyed though fees arc not tender¬ 
ed. Strait, 1262. If an habeas corpus ad fubjmtndum\ 
be direfted to agaoler, he muft bring up the prifoner 1 
ahho* his fees were not paid him ; and he can't ex¬ 
cuse himfelf of thc“ contempt to the courts by alledging 
that the prifontfr did not tender him his fees. 1 Keb. 272, 
p!. 57. So as to an habeas corpus ad faciendum ft?' reci¬ 
piendum. March 89. 2 Keb* 280. 2 Inf, 178. but 1 

Keb. 566. com. . 

But if the gaoler brings up the prifoner by virtue of 
fuch habeas corpus, the court will not turn him over till 
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the gaoler be paid all his fees; nor, according to feme 
opinion-, till he be paid all that is due to him for the pri- 
foncr's diet; for that a gaoler is compellable to find hi* 
prifoner fuftenance. See 1 Rol. Rep. 338. Co. Lit. 29$. 

<7 { 0. 87. Phwd, 68. a, 2 Rol, Abr . 32. 2 Jon, 178. 

If a perfon pleads his pardon, the judges may infill on 
the uiiial fee of gloves to themfelves and officers, before 
they allow it. Fitx. Coron. 294. Pulton de Pace 88. 
JCeling*2$> 2 Jan. 56. 1 Sid. 452. 

. If an erroneous writ be delivered to the ffieriff, and he 
executes it, he fhall have his fees, though the writ be 
erroneous. 1 Salk. 332. It feems to be laid down in 
the old books as a diitinftion, that upon an extent of 
land upon a ftatute, the fheriff is to have his fees, fo 
much per pound according to the ftatute immediately ; 
but that upon an elegit he is not to “have them till the li¬ 
berate, Poph. 156. Winch 51. S. P. 

A folicitor in Chancery may exhibit his bill for his 
fees lor bufinefs done in that court; and fo he may where 
the buiineis is done in another court, if it relates to an* 
oihu demand the plaintiff makes in Chancery, t Fern. 
203. 2 Chan. Ca. 153. But it Oath been held, that 

chancellors, regill era and pnoftors who are officers of tem¬ 
poral profit, and whofe fees do not relate to the jurif- 
ditton of the fpiritual court, can’t fue for them in the fpi¬ 
ritual court. See 3 Leon. 268. 2 Rol. Rep . 59, 1 Mod. 

167. 2 Keb. 615. 3 Keb’ 303, 441, 516. 4 Mod. 254. 

5 Mod. 242. 

ffeeg of Aitomlesz nd Officers , Are confidcrations allow¬ 
ed them as a recompence lor their labour: and in refpeft 
to officers, they are granted over and abo^e their fabrics, 
t;) excite them to diligence in executing theil offices. They 
differ from wages which are paid to .servants for certain 
work and labour done in a certain fpace ; whereas fees are 
dilburfcd to officers, tfc. for the tranfafting of bufinefs 
which occafibiu'dy occurs. If a client, when hi* bufinefs 
in court is> difpatchcd, refufeth to pay the officer his court 
fees; th^ court on morion willgrant an attachmentagainfl 
him, on which he fibril be committed until the fees are paid. 

1 ! till. Abr. 598. Ecclefiaftical courts have not power to 
eftabufn /h/; But it a peifort bring a quantum meruit its 
B. R. O'c. for fees, and tfie jury find for him, then they 
become eftabliilud fees . 1 Sat*. 333, 

Aftim of the cafe lies for an attorney'for his fees , 
againit him that retained him in his caufc : And attornics 
are nut to be difmiffed by their clients, till their fees 
are paid. 1 LUL 142. But attornies arc not to demand 
more than their juft fees ; nor to be allowed fees to coun- 
fel without tickets, &c. St at, 3 Jac . 1. c. 7. An at¬ 
torney may have aftion of debt for his fles, and alfo of 
counfel, and colls of fuit: As a councilor is not bound 
to give counfel fill he has hie fee ; *ti$ laid he can have 
no* aftion for it: Though it has been held otherwife. 
P. N , R. lit. 1 Brown 1 . 73. 31 PL 6. c. 9. 

There were no fees due to lheriffs for executing their 
offices, till the Stat. 29 Eliz.pfc. which allows them feet 
for executing writs of execution, ftf c. By the S/at. of 
Weftm. 2. 13 Ed. 1. c, 42 & 44, the ancient fees of 

officers of courts of juftice were ordained: And by fta- 
tutes, the fees of lheriffs, gaolers, bailiffs, &c. are limited. 
See Extortion. In an aftion of falfc imprifonment, it 
has been adjudg'd that a bailiff cannot detain a perfon ar~ 
refted for his fees. 1 Ld. Raym. 4, 

JFefgneD UHtion* See Faint Action. 

^fefgtieb 31 title. If in a fuit in equity, any*matter of 
fail is ilrongly contefted, the court ufually direfts the mat¬ 
ter to be tried by a jury; efpeciaUyfuch important fafts as 
the validity of a will, or whether A. is the heir at law to 
B. or the cxiftcncc of a modus decimandt\ or real and im¬ 
memorial compofition for tithes. But as a jury cannot 
be fuftunoned 19 attend a court of equity, the faft is 
ufually direfted to be tried at the bar of the court of 
King’s Bench, Or at the affifes, upon a feigned tffut. For 
this purpofe, a feigned aftion is brought, wherein the 
provided plaintiff declares that he laid a wager of 5/. 
with r tne/^defeo' that A. was heir at law to B. then 
avers thft* !hf |ft .fQ s < and brings his aftion for the 5/. 
ThU defendant allows the wager, but avers that A. is not 
the heir to jjf. and.thereupQd that iffue is joined, which is 
direfted out of *Chancexy to be tried; And thus the ver- 
j A ' 
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o? the jurors at law determines the fa& in the court 
Of equity. Black, Com . 3 V. 45a* , 

^Fclitgus, fide atm to ligatus) A companion, but 

particularly a friend, who was bound in the decennary for 
the good behaviour of another. In the laws of King Ina, 
it is hid, if a murderer could not be found, &c. the 

ntiMnfc rtf nrt.frtn /Iain fhmiM Knv#» /Iif marts, and the 
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diet, u a muroerer couia not oe/uuim, 
parents of the perfon (lain fhould have fix marks, and «*«. 
King forty ; if he had no parents, then the lord fhould 
have it. Et fi do min us non ba beret, felagus ejus. LL. 

2n;v, cap. ly, 

JrClQ, Is a $axon word, /ignifying field', and in its 
compound it fignifics wild, as field honey, is wild honey, 
£sV. Bhunt . 

Jfcle frontage??, Were faithful fubjedls, from the Sax, 
fai t i. e. fides. 

^Fclo be Cc, One that commits felony by laying vio¬ 
lent hands upon himfelf, whereby he is the occafion of 
his own untimely death. When a perfon with deliberation 
and dirett purpofe kills himfelf, by hanging, drowning, 
(homing, (tabbing, tdc. this is felo de fie ; but the perfon 
that commits this felony, muft be of the age of dilcretion, 
and compos mentis ; And therefore if an infant under four¬ 
teen years of age, or a lunatick during his lunacy, or one 
diilraded by a difeafe* or an ideot, kills himfelf, it is 
not felony. 3 luft, 44. Balt . cb . 143. Alfo if a per¬ 
fon during the time that he is non compos mentis giveth 
himfelf a mortal wound, though he dieth thereof when 
he recovers his memory; he is not fdo de fe, becaufcat 
the time of the ftroke he was not compos mentis . Bait. 
342, 344. And he who defires and perfuades another 
man to kill him, is not a felo de ft ; his affent being 
void in law, and the perfon killing him a murderer. 
Kekv. 1 36. It is felo de fe where a man malicioufly 
attempts to kill another, and falls upon his (Word, &c. 
whereby he kills himfelf; but he mull be the only agent. 

1 H. P. C. 68. 

A felo de fe IhaU forfeit all his goods and chattels real 
and perfonal; but not until it is lawfully found by the 
oath of twelve men, before the coroner fuper vifum cor - 
peris, that he is felo de fe. 3 hft. 55. By the return 
of the inquifition the goods, &V. are veiled in the King: 
Though it hath been faid, that the goods of a felo de fe 
are forfeited before inquifition, viz. immediately upon 
committing the fafl. 1 Lev. 8. But fee 5 Rep. 110. 
where it is adjudged that they are not forfeited till it is 
(bund of record. The lands of inheritance of a felo de 
ft are not forfeited, by reafon he was not attainted in his 
lilc-tinie; nor is fuch a perfon** wife barred of dower, or 
his blood corrupted. 1 Hawk. 68. If a judgment is ob¬ 
tained by a plaintiffin any action, and the plaintiff hangs 
himfelf, fo as to become fdo de fe, the debt is forfeited 
to the King. 1 Sauted. 36. 2 Nelf. Abr, 840. Goods 
are forfeited to the King by a felo de fe, for the lofs of a 
i'ubjecl, and breach of the peace. 1 Planed. 261, But 
thele forfeitures arc oftentimes faved, by the coroner** 
jury finding iheir verdift lunacy ; to which they are in¬ 
clined on a favourable interpretation, that it is iropof- 
fible for a man in ills fenfes to do a thing fo contrary to 
nature; but if this argument be good, felf-murder can 
be no crime, becaufe a madman cannot be guilty of any 
crime. 1 Hawk. 67. 

If a perfon felo de fe is fecretly made away with, that 
the coroner cannot view the fiody ; prdentment is to be 
made of it by juftices of peace, (Ac. to entitle the King 
to the forfeiture of goods. 5 Rep . no. Where a per¬ 
fon is found felo de fe, who on account of lunacy, &c. 
ought not to be fo; or where one is returned non compos, 
when in truth the party is fdo de fe, ife . if there be no 
fault in the coroner, or incertainty in the inquifition, a 
melius inquirendum will not be granted; but the inqui¬ 
fition is traverfable in B. R. 3 Mod. 238. 2 Nelf. 
Abr. 840. Although there can be no melius ingttirend,' 

*ris faid the court may order an indiftment to be againft 
the felt de fi ; and if that be found, his goods (hall be 
forfeited. 1 Bill. Abr . 601. A pardon of murder," doth 
not pardon felo de fe; but a pardon of all felonies and 
forfeitures doth. By cuftom and praftice, the bodies of 
feto’s de ft's are buried in the highway, (Ac. 

JfciOtlO (BoOW. The ftatute de prerogatives ngh, 

17 M i. c. 1. grants to the King, among other things, 


the goods of felons and fugitives. If the ting grant 
to a man and his heirs felons goods, the grantee cannot 
devife them, &c> on the ftatute 3a AT. 8. <*• t. becaufe 
they are not of a yea tly value? but where a perfon 
is feifed of a manor, to which they are appendant, it 
| is otherwife, for they will pafs as appurtenant 3 Rep. 
32. A perfofl committed to prifon on fiifpicion of fe¬ 
lony, having the money taken from him which be had 
about him before conviction, brought an action of trel- 
pafs for feixing his money, on the S/a/. 1 R. 3. V. 
3. bv which it is enadted, that no perfon (half take the 
goods of another, &c. Raym. 414. 2 Nelf. 839, See 

Flight. * 

Jcionp, {Felonies, Fr. FeUtmic) As Sir Edward Coke 
tells us, is derived from the Latin word fil, or from 
the old Sax. fell, one fignifying gal), and the othfcr fierce; 
and his reafon is, becaufe either of thefe words are tdtable 
to the crime, which is always intended to be dondWith 
a bitter or fierce mind: But the learned Sptlman givesTT” 
different account of the derivation of this word, that it 
comes from the Saxon word feah , which fignified a re¬ 
ward or ellate,land the German Ion , which in Eng lifts is price; 
and this was formerly a crime puniihed with the price* 
wz. the lofs of ellate. And before the reign of K. H. 

1. felonies were puniihed with pecuniary fines; for he was 
the firft who ordered felons to be hanged, about the year 
1108. 1 

The judgment againft a man for felony hath been the 
fame fince thercign of this King, i. e. That he be hanged 
by the neck till dead; which is Itatered fufpendatur per 
col!um, &c. 4 Inff. 124. Felony was anciently every 
capital crime perpetrated with an evil intention: All ca- 
pita 1 offences by the Common law, came generally under 
the title 0 f felony; and could not be exprdfed by any 
word but felonice-, which muft of ncceffiry be laid in an 
indi&ment of felony, ilnft.^yi. It is always accompa¬ 
nied with an evil intention ; and therefore (hall not be 
imputed to any mifanimadverfion. But the bare inten tio« 
to commit a felony is fo very criminal, that at the Com¬ 
mon law it was punishable as felony f where it miffed of 
its cffeift through fome accident; and as our law now is 
the party may be ftverely fined for fuch an intention. 1 
Hawk. P. C. 65. 

Felony is included in high treafon. H. P. C. z 1. We 
account any offence felony, that is in .degree next petit 
treafon; and at this day felony includes petit treafon, 
murder, homicide, fodomy, rape, burning of houfes, 
burglary, robbery, breach of prifon, refcous and efcape 
after one is imprifoned or arrelled for felony, with ocher 
offences particularly enumerated in the tables to the (la- 
tutes. It is either by the Common law, or by ftatute : 
Felony by the Common law is againft the life of a man : 
as murder, manflaughter, felo de fe, fi r defendendo. Sec . 
Againft a man’s goods, fuch as larceny, and robbery • 
Againft his habitation, as burglary, arfon or houfe-burn- 
iug; and againft publick juftice, as breach of prifon. 

3 Infi. 31. Piracy, robbery, or murder upon the fea, 
are fclomes punifiiable by the Civil law; and likewife by 
ftatute : And felonies by ftatute are very numerous. Mod. 
juft. 180. Felony is diftinguilhed from lighter offences, 
m that the punilhment of it is death; but not always, for 
petit larceny h felony, and the indidtment againft fuch an 
offender muft run, felonice eepit, yet it is not puniihed bv 
death, though it be lofs of goods: And of felonies in genera!, 
there are two forts; one of which For the firft offence is al¬ 
lowed clergy, and another that is not; but clergy is grant¬ 
ed where it is not exprejy taken away by ftatute. 
Staundf. lib. 1. Felony is ftonilhed with lofs of life, and 
of lands, not entailed, goods and chattels? but the 
ftatutes make a difference in fom$ cafes concerning lands, 
as the 37 H. 8. c . 6. And felony ordinarily works cor¬ 
ruption of blood j unlefs a ftatute making an offence fe- 
hat, ordains it (hall be otherwife, as fome ftatutes do J 
• Tilejpuniftmentofaperfon (otfifaj, by our ancient 
book., it, 1 ft, To lofe lu. life, adly. To lofe hi. blood, 
a. to hi. aneeftry, and fo as to have neither heir nor pof- 
temy. 3 dly, To lole hi. goods. 4thly, To lofe hi. 
lands 5 and the King (hall have amnnt, Jitn&va/fam 
to the intent that his wife and children be call out of the 
houfe, his houfe pulled down, and ail that he had for his 
1 comfort 
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tomfort or delight deftsoyed. 4 /ty* 1S4* A ty of a thing in attempts of /*/•# is /*%, though it be 

ftatute incidentally implies, that the offender Avail bejub* not earned off, $ lftft. pt Raj/m. zj$i 

• wj to the like attainder and forfeiture* as is inci- > But goods mull not be of a bale nature; fiiCh n 
dent to a felon at Common law* 3 /15/L47, J9, S 0, dogs, (Ac. nor fires natures, as deer* hares* >&V. except 

And when perform are to undergo judgment of life and they be made tame, when it will be fihny to ftenl them, 

member for any crime by ftatute* it is felony thereby, If any turkeys, geefe, poultry, fiffi in a trunk; (Ac. are 
whether the word felony be mentioned or not. 1 Hawk. taken away, it is fihny. 3 lnft. 309, 310. Scaling of 
I0 -, tame peacocks, h filmy j fo of herons, and young hawks 

All felonies arc feveral, and cannot be joint; fo that $ in their nefts: 'r.is otherwife of phea fonts, partridges* 
pardon of one felon, cannot difeharge another: but the conies, (Ac. although they be fo kept that they cafinot 
feiom of one man may be dependant upon that of another, cfcapCj if they be not reclaimed, and known. Jmk. 

and the pardon of the one by a neccffary confequence Cent. *94. As to cats, dogs, monkeys, nud the like ; 

enure to the benefit of the other, as in cafes of princi- though it be not felony to take them, trdpafo lies for 

pafaml accdlary, tfr. a/W./». C. 387. 38°-. Pri- them Jmk. HU. 

vatc perfons may arreft felons by their own authority, or felonies by Jlatute, Are very numerous, and as tins 
b‘ y warrant from a juiiice of peace: And every private work will not admit of a proper enumeration, we mull 
perfo*> 4 bound to affift an officer to take felons, (Ac. refer to the Table of the quarto edition of the Statutes, 

2 UarM. 75 - And if a perfon be brought before a juf- where they are fet forth in alphabetical order. 

tic* "bn Vulpicion of felony, where a felony is commit- fzm CObett, Is a married woman ; who is Ukewife 

ted though it appears on examination that he is not guiI-\ faid to be covert bam. See Baron and Feme. * 

ty Vet it°ib faid he is not to be difebarged without trial. J*cme foie, (Fr.) A woman alone, that is unmarried; 

Leunb. 220. , . aj id if Ihe marries, her debts become thole of the huffiand, 

, ^ut one ought not to be arreflcd upon fufpicion of fi- (At. i Pol, Abr. 351. Feme Sole Merchant. See Baron 
r except there be prvbabilis caufa (hewed for the ground and Feme, and London. 
of the fufpicion. 1 Lill. Abr. 603. If a felony is not tfencc, h a hedge, ditch, or other mclofure of land for 
done by a man, but fome perfon cite, if another hath pro- the better manurancc and improvement of the fame. And 
bable caufc to fufpeft he is the felon, and accordingly where a hedge, and ditch join together, in whofc ground 
I doth arrcit him, this is lawful, and may be juftified: or fide the hedge is, to the owner of that land belongs the 
fl ut to* make good fuch junification, there muft be in fait keeping of the fame hedge or fence, and the ditch adjoin* 

(i a fdoxy committed by fome perfon,' without which there ing to it on the other fide, in repair and fcouiej. Par. 
i can be no ground of lufpicion. 2 Hale's Hift. A C. 78. Ojjic. 188. An aftion of the cafe or trefpafs lies, for not 
And as to the perfon, there ought to "be reafinabU Caufe to repairing of fences, whereby cattle come into the ground 
! fufpeft him, otherwife the arreft will be illegal. ^ < of another, and do damage. 1 Salk, 335. Alfoitis pre- 

—A private man arrefting one for felony, cannot jollify fentable in the Court-Baron, c, Vide Approvement. 
breaking doors, to take the parry fufpefted ; but he doth St at. 13 Ed. 1. and Inchfure. 

it at his peril, viz. if in truth he be a felon, it isjufti- jffttCe*ft$0ntb, (menfis prohibitionis, or menfis vetitus) 
jiabic; but if innocent, then it is not: To prevent a Is a month wherein female deer in forefts, (Ac. do fawn, 
murder or manflaughter, private perfons may break doors and therefore it is unlawful to hunt in firefts during that 
open. 2 Hale Ibid. 82. Officers may break open a houfc time j which begins fifteen days before Midfnmmer , and* 
to take a felon, or any perfon jutlly fufpefted of filmy ; ends fifteen days after it, being in all thirty days. Mamv. 
and if an officer hath a warrant to take a felon, who is part 2. cap. 13. Seat. 20 Car. 3. cap . 3. Some antient 
killed in refilling, it is not felony in the officer; but if forefters call this month the defime-mntb, becaufe then 
the officer is killed, it is otherwife. bait. 289. the deer are to be defended from being difturbed, and the 

Perfons indited of felony, (Ac. where there are ftrong interruptions of fear and danger; as there are certain 
> preemptions and chcumftances of guilt, are not reple- defence-mouths for filh, particularly faimons, as appears by 
vifable; but for larceny, (Ac. when perfons are' commit- the Sfat. Weftm. a. cap. 47, (Ac. Serjeant Fleetwood 
ted who* are of good reputation, they may be bailed. 2 faith, that the fence-month hath been always kept with 
Hawk. ioi. If one be committed to prifon for one felony, watch and ward, in every bailiwick throughout the whole 
the juftices of gaol delivery may try him for another felony, foreft, fince the time of Canutus. Fleetwood's Foieft 
for which he was not committed, by virtue of their com- Laws, p. 5. 

million. 1 Lill. 602. Jfetigein, {Sax.) A tax or impofition, exafted for the 

A felon refufing to plead, and put himfelf upon his repelling of enemies.- Pecunia vel tributum ad arcendos 

trial, Jhall be put to the penance ofpainc fort (A lure, hoftes erogatum. MS. Antiqi, 
bV. If a felon ftands mute by the aft of God, the fek - tfena, ( paludcs) Are low%arlhy grounds, or lakes for 

ny is to be inquired of by jury, and whether the pri- water; for the draining whereof in this kingdom feveral 
foner be the fame perfon, and all other matters in the ftatutes have been enafted; The ftatutei. 4 jac. 1. c. 8. 
fame manner as if the criminal had pleaded* 2 Hawk. (A 13. make provifion for draining and fecuring from in- 
327. And it may be inquired of by lnqueft of office, undation the drowned grdunds and marffies of Lefnefs and 
whether he do fo of malice, or by the aft of God. Ibid. Fonts in Kent ; and the fens and low grounds in the ip of 
Where a married woman commits felony f in company with Ely. The ! 5 Car. 2. cap. 17. appoints William, Earl of 
her hulband, it lhall be prefumed to be done By his com- Bedford, and other adventurers, a corporation, for the 
mami, and fire lhall be excufed. 3 lnft. 3x0. If a man's draining of Bedford Level in Bedfirdflnrt, confining of a 
horfe be going into the ground of another, and he takes governor, bailiffs, and confervators, C 5 >. who have power 
it felUo anim, not as damage-feafant, if is no finding, to lay and levy taxes within the great level of the fern ; 
but felon* t But if Ah Iheep ftray into the flock of B. and alfo to crt*ft works Vithin the fame, for carrying the 
and he drives the fam^along with his flock, or bjr mif- water to the fea, making fatisfaftion to the owners of 
take fhe&rs him, this is not a felony ; though if he knew lands for injury received; and throwing down any of the 
it to be another perfon*|, and marks it with his mark, it faid works, incurs treble damages, (Ac. 
is an evidence of felony.- 1 Hale's Hift. P. C. 506.' By 16 (A *7 Car. 2. c .n. beeping fins, Sec. in Lin- 

Where one fteals another's goods, and a third perfon coinjhlre, are to be drained from water; and Edward Earl 
lelcmxoufiy takes tlibnl from him; he is a felon as to both ofMambefter, and feveral others are declared undertakers 
the Others* And when there is a pretence of title to things thereof, on certain trufts, with power to ereft banks, 
nnlawfully taken, it may be only a trick to colour fi- bridges, drains, locks, fluices, (Ac . for recovery of the 
and the ordinary difeovery of a felonious intent is, faid fens-, and afleffees of lands held by the adventurers 
if the party doth it fccrctly* or being charged with the under the truftees, may hold affemblies for making of by- # 
goods denies it. Ibid. 507, 5O9. If a perfon to whom fews, for the management of the works of draining; v<y 
goods ait delivered on a pretended buying them, runs ffiay charge the owner of the lands by an acre (Ac. 
away with t^m, it is felony :' And a gueft ftealing plate and on default of payment, fell the defaulters lands, (A c. 

, fet before him at ah inn,/ is felony ; alfo perfons who The 11 2* c, 34. ordains that commiffiunei ? lhall 

have the charge of things, as a fervantof a chamber, (Ac. be appointed to put this .aft in execution, for dfcftually 
may be guuty of felony ; And the leaft removing draining and preferring of the fins m the die 01 Ely m 
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fioners may charge proprietors with 4 proportionable 
tax, vi». for Waterden Fen, at the rate of $s, and Red- 
moor Candle Fen , and the Holts, at 2 s. an acre by the 
vear, for four years; and afterwards at an yearly rate, 
not exceeding 1 /- 6d, per acre,; they may likewife bor¬ 
row money for maintaining and effefting the works, py 
aligning over the duties; perfons obflruftmg the drain¬ 
ing to forfeit 100/. and if any perfon ihall burn any of 
the engines erefted, he lliull be imprifpned three years; 
and being conviftcd again of the like offence, to be guilty 
of felony. And for raifing money, for draimsg and t u- 
ture preservation of Deepingfens, a rate of 20 s. an acre 
is to .be paid, by all the taxable landowners, according to 
agreement of the proprietors; levied by dUlrds of goods, 

’ or falc of defanlters lands; which may be alfb mortgaged 
to rail© the money, &V. by 11 Geo. 2. c . 19. 

By the Stat. 21 Geo. 2. c. 18. Commimoners are ap¬ 
pointed for draining and preferring certain fen lands m 
the fevcral pari flies of Many, Upwell, Welney, Downtown, 
Witcbant , and in a certain extraparochial place, in JByal 
Fen, within the iJle of Ely , and county of Cambridge, 
who may make an alTeffment of is. 6d . per acre 
yearly, on which they may borrow money, with like 
powers, authorities and directions as in Stat. 11 Geo, 2. 
cap. 34. See Stat. 22 Geo. 2. c. 11, 16, 19. as to fen 
lands in the pariflies of Sutton, Mepal, Wit chain, Chatteris » 
Doddington , Somerjham , Upwell, Outwit, Demer , Wdney, 
Whittlefey and Padley with Fenton in Ely, Cambridge and 
Huntingdon , with many others, which fee in the Table to 
the 4to edition of Statutes at Large. 

fcoXi or iPettb* Is defined tp be a right which $ vaffal 
hath in lands, or feme immoveable thing of his .lord's,, to 
»fc the fame, and.take the profits thereof hereditarily; 
rend ring unto the lord fuch feudal duties and fcrvices as 
belong to military tenure, Hie. and the property of the 
foil always remaining to the lord. Spelm. of Tenures , 
eap. ,1. * 

jFeotMi, (feodalis, velfeudalis) Of or belonging to the 
fee . Stat. 12 Car. 2. cap. 24. 

jFcofcaiftf?* Jfealty paid to the lord by his feodal tenant. 
Fecit feodalitatem fuam, prout decet dtdo domino . Cartular. 
Hading. MS. 

JFeobarp, or JFe^Oaty, (feudatarius) An officer of the 
tourt of wards, appointed by the mailer of that court, by 
virtue of the ffatutes 32 Hen. 8 . cap . 26. whofe bufmefs it 
was to be prefent with the efeheator in every county at; the 
folding of offices of lands, and to give in evidence far the 
King as well concerning the value as the tenureand his 
office was alfo to furvey the lands of the ward, after the 
office found, and to rate it. He did likewife affign the 
King's widows their doweas ; and receive all the rents of 
wards lands within his circuit, which he anfwered to the 
receiver of the court. This office feems to be wholly taken 
away by Statute 12 Car. 2. cap. 24, 

-ffcobatatp, Was the tenant who held his eflate by feo- 
daf fcrvkc ; and grantees, to whom lauds in feud or fee 
were granted by a fuperior lord, were fomcrimes called 
homagers 5 and in fomc writings are termed vaffals , feuds , 
an d fevdaiaries. See Fcuds . 

JFeobum, See f ett*. 

jFeotmttl A knight's fee: feodum laieum , a 

\sy fee, or land held in fee ofm lay lord. Kenneds Qlojf. 
See Feuds . 

feoffment, ( feoffamentum , from the Gothtck word feu- 
' ium , and fignifies donationem feuds) Is a gift or grant of 
any manors, meffaages, lands or tenements, to another in 
fee, to him and his heirs for ever, by the delivery of fejfm 
and pofTeffion of the thing given or granted 5 and in every 
feoffment, the giver or grantor is called th t feoffor, and he 
that receives by virtue thereof, is the feoffee. Littleton 
fays, the proper difference between a feoffor and & donor, 
is, that the one gives in fee-Jimple , the other in fee-tail. 
Litt. lib. 1. cap. 6. Accomp. Cornu, 1 Vel. 71, . The 
deed of feoffment is our mod antient conveyance of lands; 
and in records we often find fees given to knights under 
the phrafes of dt veterifeoffamento, and de novo feeffamento ; 
the firft whereof were fuch lands as were given or granted 
by King Henry I, And the bthers, fuch as were granted 
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toihjif:* mi H«j. «»■ a» rf 

W TI At Common law the ufual con- 

S’w, by* feoffment, fo ^Hieh livery and feifin 

I ftoffeii but if livery and fttfm coufd not be made, 
by reafon there was u tenant xn poffeflion, the re- 
verfion was granted, artel the particular tenant at¬ 
torned. 1 W‘ 9 > 49 - . A “ d * feo 5 me , nt u 1,1 fome 

fefpcfis, to eacel the conveyance, by fine and recover; 
it clearing all diffeifins, abatements, lntrufiom, and other 
wrongful eftates, which no other conveyance doth : and 
for that it is fo folcmnly and publickly made, it ha# been 
of all oilier conveyances the moll observed. Weft. Spmb. 
23 c. Plowd. 554* 

This head will be beft lliuftrated by confidering, 


I. Of what things a feoffment may be made. 

II. Who may make a feoffment, and how it is 

HI. Of the different hinds of livery , with 

and operations. 

I. Of what things a feoffinent may be made. 

A feoffment may be of a meffuage, land, meadow, 
pafture, or Other corporal thing; and of a moiety, third, 
or fourth part of it; that lies in livery. 

. So a fcoifinent may be made offends, in which a man 
has no fixed eflate; as, if he has twelve acres to be an¬ 
nually aligned in fuch a meadow; and livery in any 
acre, which he has at the time of the feoffment, is fuffi- 
cient. Co.,L 4. a. 48. b. 2 Rcl. 10. 1. 40’W^o. 

So, if a feoffment be of fifty acres towards the north 
in fiich a moor, which contains 100 acres, livery in any 
of them is fttfficfent. 2 Rol. u. /. 5. Dy. 372. b. 

So, if two manors be divided altemis vieibus between 
parceners, either may make a feoffment of her manor; 
and the deed ought, to comprehend both, and The fhall 
make livery in one fecuudum formam chartat this year, and 
in the other the next year. Co. L. 48. b. 

But a feoffment cannot be made of a thing of which 
livery cannot be given; as, of incorporeal inheritances, 
rent, advowfon, common, &c. 2 Rol. 1. 1. zo. Though 

it be an advowfon, &c. in grofs. Cent. 11 H. 6. 4. 
Acc. z Rol. i. /. 21. 

So a feoffment of lands, which arc uncertain till a fu¬ 
ture aft, is void ; for livery does not operate in future : 
as, if A. agrees by indenture to convey 20/, per annum in 
land to fuen an ufe, and 20/. per annum to fuch an ufe, 
and makes a feoffment of all his lands to the ufe* in the 
indenture; it will be void for all but that where livery 
was made, it not being afcertained which fhall be to one 
ufe, and which to the other. R. 1. RoL 187. 

In deeds of feoffment, there mull be a good feoffor, that 
is, one able to grant the thing conveyed by the deed; a 
feoffee capable to take it; and a thing grantable, and 
granted in the manner the law require th. i lnft. 42,49,190. 

II. Who may make a feoffment, and how it is to he made . 

If a perfon non tempos makes a feoffment, and gives 
livery himfelf, this is allowed bn all hands to be good to 
bind himfelf, fo that he can by no procefs or plea avoid 
the feoffment, and re (lore himfelf to the poflelflon ; the 
fame law of an ideot; and the reafon is, becaufe the 
invefliture being made before the pares curU, their folemn 
atteftation could not be defeated by the perfon himfelf, 
becaufe it is prefumed they arc competent judges of the 
ability of the feoffor to make fuch feoffment. 2 Roh Abr. 
2. Co. Lit . 247*, 4 Co. 12$, W. Show. Pari. Cafes\%\. 
and fee tit. Idiots and Lunf ticks, and poft. 

But if an infant make# a feoffment, and makes a liVery 
himfelf, this fhall not bind him, but he himfelf may aVoid 
it by writ of Jumfuit infra *taf#n ; yet the feoffment 
of toe infant is not void in itfclf, as well becaufe'He is 
allowed *0 contraft for his benefit, as that there bught to 
be fome aft of notoriety to reflate the jsoffeffion to him 
equal to that which transferred it from him. 4 Co. 125. 
2 ft.0l. Abr. 2 t 8 Co. 42, 43, Whitlikgham'i cafe. 

But if an infant makes a feoffment, and a fetter of 
attorney to make livery, that is void; fb if a perfon non 
tempos makes a fpirender or rcleafe, this is void in law; 
,'fo if he. makes a Jet ter of attorney to give livery; buf the 
Heir at law after the death of the perfon of none fane me- 
,H ’ '2 inbry, 




F fi O 

mory, or ideot, may avoid his feoffment$ and fe may 
the King upon an office found of his lunacy during his 
life. 8 Co. 45* Co. Lit. 247, a. 4 Co. 125. a. 2 RA. 
Abr. 2* Sbovt. Pari. Cafes 153. 

'1 here muft be livery bf feifm in all feoffments* and 
gifts, ifft. where a corporal inheritance or freehold doth 
pafs3 and without livery, the deed is no feoffment, gift 
or demilc. Lit. 59* 8 Ref* 82. But a freehold may 

pafs without livery by the ftatute 27 H 8. c. 10. By 
force of which ftatute, a feoffment to the ufc of the feoffor, 
feoffee, &c. fupplies the place of livery and feifin* Wood's 
Iff/. 2 39. 

But a feoffment may not be of fuch things whereof li¬ 
very and feifin may not be made ; for no deed of feoff¬ 
ment ;s good to pafs an eftate without livery of feifin 3 
and ; x either of the parties die before livery, the feoffment 
is void. Plowd. 214, 219. Though where a feme feof¬ 
for made a feoffment of lands with livery in view, and 
then married the feoffee before the livery was executed by 
a&ual entry3 it was adjudged the livery might be executed 
after marriage, the feoffee having not only an authority 
to enter, but an intereft paffed by the livery in view, and 
the woman did all on her part to be done. 1 Vent. 186. 

A man may either give or receive livery by letter of 
attorney; for fince a contract is no more than the con- 
fent of a man’s mind to a thing, where that confent or 
concurrence appear?, it were unrcafonable to oblige 
each perfon to be prclent at the execution of the contract, 
fince it may as well be performed by-any other perfon de¬ 
legated for that purpofc by the parties to the contratt. 
Co. Lit. 52. 2 Rd. Abr. 8. 

But fuch delegation or authority, to give or receive 
livery, mull be by deed, that it may appear to the court, 
that the attorney had a com mi Hi on to reprefent the par¬ 
ties that are to give or take the livery, and whether the 
authority was purfued. Co. Lit. 48. b. $2. a . 2 Rol. 

Pulf reman and Orchis. 

If a man be differed, and makes a deed of feoffment, 
and a letter of attorney to enter and take pofleffion of the 
land, and afterwards to make livery, according to the 
form of the charter, it will be a good feoffment, though 
he was out of poffeflion at the time of the deed made3 
for the feoffment takes effett by the livery, and not by 
the deed. Co. Lit. 48, 52. 

A feoffment being a Common law conveyance, and 
executed by livery, makes a tranfmutation of eftate ; but 
«a conveyance on the ftatute of ufes, as a covenant to 
Hand feifed, ts'e. makes only a tranfmutation of poffef- 
fion, and not of eftate. 2 Lev . 77. 1 Vent. 378. A 

feoffment to the ufe of A. for life, the remainder to B. 
If A. refufes to take the eftate, B. lhall take prefently, 
becaufe the whole eftate is out of the feoffor by livery; 
but if it had been by covenant to (land feifed, he Ihould 
not have taken till after the death of A. but it would 
reft in the covenantor, who lhall have the ufe In the 
mean time. 2 Lev. 77. 1 Leon. Ca. 279. Before the 

St at. Wefhn. 3. If a man had made feoffment in fee, 
without declaring any ufe, it Ihould have been to the ufe 
of the feoffee; though now by that ftatute, where no confi- 
deration or declaration of ufe is expreffed, it (hall go to 
the feoffor himfclf. 2 Leon. 15, 16. If I Convey lands 
by feoffment, which I have on the part of the mother, to 
7. $. and his heirs, without coniideration; the ufc will 
be void, and the land MB return again to me and my 
heirs on the part of the mother ; yet if I declare the ufe 
to me and my heirs, or upo^fuch feoffment referve a rent 
in like manner, it lhall go to my heirs at the Common 
law, it being a new riyng divided from the land. Hob. 
31. Co. Lit. x|, 231. 1 Rep. too. Dyer 134. Where 
a man makes a feoffment, without any confideration; by 
that the eftate and poffeffion pafifes, but not the ufe, which 
lhall defend to his heir. 1 Lem tZi, 

A feoffment in fe is made to the ufe of fuch perfons, 
and for fuch eftates, at the feoffor lhall appoint by his 
will, or to the ufe of thf laft will ; by operation of law 
the ufe veils in the feoffor, and he is feifed of a qualified 
fee, vix. until he makes his will, and declares the tries 3 
and after the will is made. It is only diie&ory./or no¬ 
thing paffes by it but all by the feoffment* 6 Ref. 18. 
Moor 567. A feoffment in fee, upon condition* &c. was 
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inrolled, but nclli very made; and it was adjddgednouood 
feoffment, but the inrbllJncnt lhall conclude the perfon to 
fay that it was not his deed. Pofb. 6 . zMetf. Abr. 844. 
If a bargain and fale of lands be not tnrblicd,'and the 
bargainor deliver livery and feifm of the lands feamdum 
formant charter, l£c. it has befcn held a good feoffment* 

2 And. 68, 

A feoffment in fee made upon condition not to alien* 
the condition is void 3 becaufe *tis repugnant to the eftate; 
but if livery is had, the feoffment will be good againft the 
feoffor: and a bond with condition that the feoffee lhall 
not alien, is faid to be rood. 1 Co Uft. 206. 2 Cro. 

596. If a man makes a feoffment of lands on condition; 
that the feoffee lhall give the lands to the feoffor, and his 
wife in fpecial tail, remainder to the heirs of the feoffor; 
and he dies before fuch gift is made, the feoffee ought to 
roaKfe it as near the intent of the condition as may be; 
viz. to the wife without impeachment of wafte, remainder 
to the heirs of the body of her hu/band, on her body be¬ 
gotten, and remainder to the hulband’s right heirs. In 
cafe the feoffor and his wife both die, the feoffee then 
Ihould make the eftate to the iffue, and heirs of the body 
of his father and mother begotten, remainder to the right 
heirs of the hufoand or father, 1 hf. 219, 220. 

Tenant in tail makes a feoffment in lee; the inhe¬ 
ritance of the tail is not given to the feoffee by the feoff¬ 
ment, nor is he thereby tenant in tail; for none lhall be 
tenant in tail but he only who is comprehended in the 
gift made by the donor. But it gives away all the im¬ 
mediate eflate the feoffor had. Plovod. 562. Hob. 335. 
If leflce for life, and the reverfioner in fee, make a feoff¬ 
ment in fee by deed, each gives his eftate ; the Icffee his 
by livery, and the fee from him in remainder. 6 Ref. 
15. LilL Abr S09 A feoffment was made habendum 
to the feoffee and his heirs, after the death of the feoffor; 
and livery was made 3 yet it was held to be a void feoff¬ 
ment, for an eftate of freehold in lands cannbt begin at a 
day to come: but where' a leffor made a leafe for live*, 
and granted the reverfion to another for life, wkofe eftate 
for life was to begin after the death of the furvivor of the 
other leffees for life, this was adjudged a good eftate in 
reverfion for life. Hob. 171. \ Helf. Abr. 846. 

If the hufband alone make a feoffment oi his wife’s 
land, or of both their lands, his wife being on fen land 
and difagreeing to it; this will be good againft all per¬ 
fons but the wife: alfo fo it is, if one jointenant make a 
deed of feoffment of the whole land, his companion being 
then upon it: or if a man dilfeife me of my lands, and 
then enfeoff' another thereof, whilft I aftt upon the land, 
&c. Perk $e&, 219, 220. “ 

Every gift of feoffment of lands made by fraud or 
maintenance, (hall be void; and the diffeifee, notwith¬ 
standing fuch alienation, {hall recover againft the firft dif- 
feifbr his land and double damages 3 provided he com¬ 
mence his fuit in a year after the dlffeifin, and that the 
feoffor be pernor of the profits. Star. 1 R. 2. c. 9. See 
it H. 6. c. 3. 

III. Of the different kinds of livery, <witb their ejfe&s and 
operations. 

Livery may be by deed? and within view, or in law. 

The livery in deed, is the a&ual tradition of fee,land, 
and is made either by the delivery of a branch of a tree, 
or a turf of the land, or fame other thing, in the name 
of all the lands and tenements contained in the deed; 
and it may be made by words only, without the delivery 
of any thing; as if the feoffor being upon the land, or 
at the door of the houfe, feys to the feoffee, I am content 
that you jhouid enjoy this land according to tbo deed, or 
Enter into this hetfe or (and, and enjoy it according to the 
deed 1 this is a good livery to pafsfee freehold, becaufe 
in all tnefe cafes, the charier of feoffment makes the Ji- 
mitatfbn of fee eftate, anti then fee words fpoken by the 
feoffor on'the land, am a fuffici’ent indicium to the people 
prefent, to deferfeine in whom the freehold rciides during 
fee extent qf the limitations bdides, fee words bring 
relative to fee charter oif feoffment, plainly denote an.iu- 
tention 0 erifebff. Co. X// 48 a. 9 Co. 137. b. fbo- 
rovugood's cafe, 6 Co. 26. Sharp's cafe, 2 Rol. Mr. 7. 
And fee Cro . /«r, 8o< which fecmi cent'. 

5 B 
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Bat if a man without any charter, being in his houfe, 
fays, I ben dmife you tbit boufi, 'as long as / live, faysssg 
so/, ter annum, this pafle» no freehold, but only an 
eftate at will, becaufe the word dmife denotes only the 
extent of the limitation of the eftate intended to be con¬ 
veyed ; but bare words of limitation, without fome a&s 
or words to difcover the intention of the feoffor to deliver 


over the poiicffion, are not fuflxcient to convey the free¬ 
hold ; for if a charter of feoffment be made to a man and 
his heirs, this; without fome other aft, or word to give 
the poffeffion, only paflcs an eftate at will, becaufe the aft 
of delivery is requifite to the perfeftion of the charter ; 
but befides the charter of feoffment, there mud be fome 
aft or words to deliver over the poffeffion, before the feoffee 
can enjoy it purfuaM to the charter. 6 Co, 26. 2 RoL 

Abr. 7. Co. Lit. 48. Cro. Eliz. 482. 9 Co. 138. 

Moor, pi, 632. * 

The livery within view, or the livery in law, is when 
the feffor is not aftually on the land, or in the houfe, 
but being in fight of it fays to the feoffee, I give you 
yonder houfe , or land, go and enter into the fame , and take 
pojfejfon of it accordingly ; this fort of livery feems to be 
made at fir ft only at the court barons, which were anti- 
cntly held fuh dio, (that is, in the open air) in fome open 
part of the manor, from whence a general furvey or view, 
might have been taken of the whole manor, and the 
pares curia cafily diftinguilhed that part which was then 
to be transferred. Pollex . 47. 

But this fort of livery is not perfeft to carry the free¬ 
hold, till an affcual entry made by the feoffee, becaufe 
the pofleflion is not affcually delivered to him, but only 
a licence or power given him by the feoffor to take pof¬ 
feffion of it; and therefore, if either the feoffor or feoffee 
die before livery, and entry made by the feoffee, the 
livery within the view becomes ineffedtual and void ; for 
if the feoffor dies before entry, the feoffee can’t after¬ 
wards enter, becaufe^then the land immediately defeends 
upon his heir, and confequently no perfon can take pof¬ 
feffion of his land without an authority delegated from 
him who is the proprietor; nor can the heir of the feoffee 
enter, becaufe he is not the perfon to whom the feoffor 
intended to convey his land, nor had he an authority from 
the feoffor to take poffeffion; befides, if the heir of 
the feoffee were admitted to take poffeffion after his fa¬ 
ther’s death, he would come in as a purchafer, whereas 
he was mentioned in the feoffment to take as the repre- 
fentative of his anceftor, which he can’t do fince the 
eftate never veiled in his anceftor. Co. Lit. 48. h . 
2 RoL Abr. 3, 7. 1 Vent . 186. Moor 85. Pollex. 48. 

The livery within view may be made of lands in an¬ 
other county than where the lands lie, becaufe the tranf- 
Jation of the feud was often made at the court-baron, in 
the prefence of pares curia; and thefe courts being held 
fuh dio , the pares could have a diftindt view of every part 
of the manor; and therefore were proper to atteft this 
fort of invefliture, tho’ the lands were in a different 


county, for notwithftanding that, they might have been 
part of the fame manor, for which the court was held. 
Co. Lit. 4®* b. 

This ceremony was firft inftituted, that the pares of 
the county may, upon any djfputc relating to the free¬ 
hold, determine in whom it is lodged, and from thence 
be the better enabled to determine m whom the right is. 
Hence therefore it is, that if a man makes a feoffment, 
or leafe for life, to commence in future , and makes li¬ 
very immediately, the livery is void, and only an eftate 
at will paffcs to the feoffee; for the defign of the inllitu- 
lion would fail, if fuch livery were cffedlual to pafs the 
freehold ; for it would be no evidence, or notoriety of 
the change of the freehold, if after the livery made, the 
freehold ftill remained in the feoffor; the ufe of the in- 
vefticurc would rather create than prevent the uncertainty 
of the freehold, and in many cafes would put men to 
ftuitlefs trouble and expence in purfuit of their right; 
for by that means, after a man had brought his pfacipe 
againft a perfon, whom he fuppofed to be tenant to the 
freehold, and had procedcdin it a confidcrable time, the 
writ might abate by the freehold’s veiling in another, by 
virtue of a livery made before the purchafe of the writ. 
Another reafon why fuch future interefts can’t be al- 
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lowed to pals by any aft of livery was, becaufe no man 
would beVafe in bis purclufe, if the operation ot i.vcry 
might create an eftate, to commence many years atttt 
the livery was made; and though they have allowed a 
future intcreft, to commence by way of leak* yet that 
had no fuch ill effect in making purchafes uncertain, be¬ 
caufe anciently they were under the power of the free¬ 
holder, who by recovery might dcllroy them ; and now, 
unlefs fuch leafes arc made upon good confioeiations, 
they are fraudulent againft a purchaicr; and *tis not to 
be prefumed, that lcaies at great diitances fhould be pur- 
chafcd for value. Cro. Eltz. 451. 2 Vent . 204. CO. 

Lit. 21 7. 5 Co. 94. b. 

Hence, by the way, we may account why a freehold 
in reversion or remainder can’t be granted iu Jut tiro, 
though there no livery is ncccffary to pafs it; as where 
A. is tenant for life, remainder to B. in fee; A. makes 
a leafe for years to C. and afterwards grants the land to 
D. habend' from Mich, next enfuing, for life; this 
grant to D. was adjudged void, though C. auorned to 
it after Michaelmas , becaufe fuch future grants create an 
uncertainty of the freehold, and the tenant of the free¬ 
hold being the perfon who is to anfwer the* llrangcr’a 
pracipe , and was anfwerable to the lord for the fervicct # 
it were unreafonablc to permit hjw, by any afi of his 
own, to prevent or delay the profecution of their right. 
Cro. Eliz. 451. 2 Vex. 204, Co. Lit. 217. 5 Co. 94. 

b. 2 Co. 55. Buclier' s cafe. 2 And. 2y. Moor 423. 

Cro. Eliz . 450, 585. llob. 170, r 71 - 5 Co. 94. t 

RoL Rep, 261. bee Livery of Scifin. 

A deed of feoffment is be made by the words have 
granted, bargained, cnjeoj'cd, (Ac. The way of pleading a 
feoffment is thus, viz. That A. B. was lei fed in fee of 
the place where, (Ac. and being fo feifed, fecjfavit quest- 
dam C. D. inter alia per vomina omnium, c i>i. ha bend. Cif 
tenend. did?’ tenement a, (Ac. prefat * C. I). (A harediius fuse 
inperpetuum adjolum epus c ujfim, (Ac. 3 Salk. 165, 

Jltvx jj^dtura.". In our law Signifies beads and birds that 
are wild, in oppohtiOn to the tame; fuch as hares, foxes, 
wild geefe, and the like, wherein no man may claim a 
property. 2 Cro . 293. 

jfcr&frire> (from the S.IX. fyrd and fare iter) Signifcat 
quiet anti am etindi in ex ercitum. FJcta, lib, 1. c. 47. 

Remote (Sax. J'crd exercitu?, h *wite peep#) Waj 
ufed for being quit of manflaughter, committed in the 
army. Flcta, lib. 1. It is rather a fine impofed on per- 
fons for not going forth in a military expedition; to 
which duty all perfons who held land, were in neceffity 
obliged : and a negleft or omiflion of this common Ser¬ 
vice to the publick, w as punifhed with a pecuniary mul& 
called the ferdwite. Cowel. 

iffeml 2Dap0, ( dies females, feria) According to the 
Latin dictionary are holy-days ; but in the St at. 27 //. 6. 

c. 5. Ferial days are taken for working days; all the days 
of the week, except Sunday ; the week days as diiHn- 
guifhed from Sunday, the profane from the facred, were 

called dies feriales, by a chatcr dat. 28 Mart. 144S,-• 

Ex Cartular. Eccl. Elyenfis. MS. 

^Fctltltgata terete, A quaitcr or fourth part of a yard- 
land. —— Decern acre fdaunt fcrlingatam, 4 frriijigatae 
faciunt virgatarn, (A 4 virgata faciunt hidan, (Ac. In 
antient records there is mention o iferUngus and feediinput 
terra. Mon. Ang. tom. 2. f. 8. Sec Fardel of Land. 

JfCWl, {frma ) A houfe and land let by icaic, (Ac. 
Vide Farm. 

Jfevtuarv* (from the Sa x.oj'ecrme, viftus) Is an hofpi- 
tal} and we read of friers <5f the firmary. 

JpermifOtta, The winter feafon of "killing deer; as 
tempus phtguedinis is the fummer Icafon. fued idem hup* 
(A haredesfui de cat cro quolibet annopojfunt t apt re in praduto 
parco de, (Ac. uttam damam in ferrnifoua inter Jcfium 
fixnili Martini id Purif bcata Maria:, et unam datnam in 
pinguedine inter frfium , (Ac. Fin. Con or. in Cur • Dm. 
Regis apud Litchfield coram Roger de Turkilby, (Ac. ndtr 
Hugoncm de Acouer Iguer. (A Will, de Aldcthley Dtflrc. 
Penes Will. Dugdale, Mil*, 

JFetnigO* A piece of wallc ground where fm grows, 
Cartular. Abbas. Clafion. MS. 

'^Femiuentum, ferr ament a. The iron tools or inftru- 
ments of a mill .—^—Et refaran fcrramvnta nd tres ca - 
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, rue as, u e, the iron work of three ploughs. Lib. Nig. 
Here/: 

jtmmMBy An iron colour, particularly applied to 
horfes, which we at this time call an inn gray. 

jfcrrp, A liberty by prescription of the King's grant, 
to have a boat for paffagc upon a river, for carriage of 
horfes and men for reafonable toll: it is ufually to cmfs a 
large river. Terms de Ley , A ferry is no more than a 
common highway; and no attion will lie for one's being 
difturbed in his palTage, unlcfs he alledge fome particular 
damage, &c. 3 Mad. Ref. 294. 

A ferry is in refpeit of the landing-place, and not of 
the water, the water may be to one, and he ferry to 
another; as *tis of ferries on the Thames, where the ferry 
in fome places belongs to the arehbifliop of Canterbury, 
where the mayor of London has the in rereft of the water 5 
and in every ferry , the land on both Tides nf the v,wr 
ought to belong to the owner of the ferry , or orlt.'iwitl 
he cannot land on the other part. 13 April 23 Eiiz. in 
Scacc. Savill II. Inhabitants of Ipfwicb v. Brown. And 
every ferry ought to have expert and able ferrymen, and 
to have prefent paflage, and reafonable payment for the 
paflage. And it is requifitc to have one, who has pro¬ 
perty in the ferry, and not to allow every fifherman to 
carry, and recarry at their pleafure, for divers inconve- 
niencies ; and efpecialiy when a place is between the <ii- 
vifions of two counties, any felon may be conveyed from 
one county to another, fecrctly, without any notice. 
Sav. 14* ' 

A ferryman, if it be on fait water, ought to be privi¬ 
leged from being prefled as a foldier, or otherwife. 
Sav it 11. ktf 14. ut fup. 

Owner of a ferry cannot fupprefs that, and put up, a 
bridge in its place without licence, and ad quod damnum ; 
per Holt Ch. J. Pafch. 3 Will, t?” Mar. Show. 243, 
257. Pain v. Partridge. Cart. 193. S. C. 1 Salk. 
12. S. C. 

If a ferry be granted at this day, he that accepts fuch 
grant is bound to keep a boat for the publick good; per 
Holt Ch. J. Show. 257. in the cale of Pain v. Par¬ 
tridge 

Cuftom for the inhabitants to be difeharged of toll. 



a fpecial damage, and without fpecial damage he can only 
inoift, or bring information, ibid. 

The not keeping up a Ferry, has been held to be in- 
disable. See Bridge. 

JFerCpefeen, To fpeak fuddenly— Nemo poteft pladtarc, 
€sf*» nee eogi debet tedium ejus ferfpeken de omnihtt cuufis, 
lAc. Leg. H. 1. c. 61. 

JPcfta fit Cnppfs, Were fome grand holy-days, on 
which the whole choirs and cathedrals wore caps . Vitse 
Abbat S. Alban, p. 80, 83. 

jFefttogmeit, The Sax. Ftftinman fignifies a furety or 
pledge ; and to be free ol^eftingmen, was probably to be 
free of frauk-pledge, and not bound for any man's forth- 
coming, who (hould tmnfgrefs the law. Mon, Ang. Tontk 1. 

* jPeltingj^etrap, Earned given to fervants when hired 
or retained in fervice, fo called in foxne Northern parts of 
England* from the Sax. Feftman, to faftm, or confirm. 

iFedtim, A feaft % Fejhm S. Michaelis, die feaft of St. 
Michael, fcfr. 

Jfedttm fttttltosttnt, The feaft of fools. See Caput 
anni. 

jPftttf, (Feida) Signifies in the German tongue Guerram , 
Lat* Belhtm ; and according to Lombard, capitals inimi - 
citias ; and feud u&d in Scotland is a combination of kin- 


di'ed for revenging the death of any of fcheir blood again# 
the killer, and all his race ; or any other great enemy* 
Skene. 

j ^CUOal and ^ctlOatp, See Feedal and PeeJaty, 

^CUUbotc, A recompence for engaging in a feud, and 
the damages confequent 1 it having been the cuftom in an¬ 
cient times, for all the kindred to engage in their kinf- 
man's quarrel. Sax. Did. 

JFtUB0» (Fecdaj According to the authorities in 
Robert Hift . Emp. C. V. 1 V , 226. Feodum is compound¬ 
ed of W, pofll ilon or eftate, and fr, wages, pay ; inti¬ 
mating that it was ftipendiary, &>7. and granted as a recom- 
pence for fervice, according to Spelman. Eftates in lands 
were originally at will, and then they were called Munera ; 
afterwards they were for life, and then they were termed 
beuefeia, and for that reafon the livings of clergymen are 
fo called at this day ; and afterwards they were made 
hereditary, when they were called feoda, and in our law 
fec-fmplt, Rel * Spel. 9. When Hugh Caput ufurped the 
kingdom of France , about the year 947, to fupporc htm- 
felf in fuch ufurpation. he gianted £o the nobility and 
gentry, that whereas till then they enjoyed their honours 
for life, or at will only, they fnould from thenceforth 
hold them to them and their heirs; which was imitated by 
William called The Conqueror, upon his acceflion to the 
l crown of England , for till his reign feuds or fees were not 
hereditary, but only for life, or lor fome determinate 
time. 3 Salk. 165. Feuds are called by various names, 
according to their refpc&ive natures. As 
JfeutJUlU antiquum, A feud defeending to a fon, fcfe* 
from his anceilors. Black. Com . 2 P. 212, 221. 

tfeUDum apevttim, A feud refulting back again to the 
lord of the fee, where the blood of the perfon tail feifed 
in fee-fimplc, is utterly extinfi and gone. Black, Com. 
a r. 245. 

JFeutmm ff0ttO$atfi8St ? (and Feudum indimdmm) An 
honorary feud, or title of nobility, not of a divifiblo 
nature, r nd defcendible to the eldeft fon, in exclyfion of 
all the reft. Black. Com. 2 P. 56, 7. 115. 

jfeubum impiQptium? An improper or derivative feud j 
zt\dfcr,da impropria are all fuch feuds as do not fall with¬ 
in the delcription of feoda propria. Black , Com. 2 p. 
58. 

iPcubum matmtuw, A feud defeending to the fori 
from the mother. Black. Com . 2 V. 212, 243. 

jreutmm nobum, A feud ntWly acquired by the fon, to / 
which in antient times only the defeendents from his body 
could fucceed, by the known maxim of the early feodal 
conftitu tions. Black. Com. 2 V. 212, 221. 

jpetthttttt ttobum, Held ut antiquum : defcendible in 
the fame manner as a feudum nvvum. Black. Com , ib. 

jfeuhum paternunt, A feud defcendible from father 
to fon, tafe. Black. Com . 2 V. 243: 

jfetttmm pjop?rum, A proper feud, diftingufhed from 
an improper, which are the two grand and general di¬ 
visions* Black. Com, 2 V. 58. 

As to the hiftory of Fends. See Dalrymple, Montefquieu, 
Gilbert, Wright, Crag and Robert Hift . Emp. C, K j V m 
l$c. 

JFiat, In our law, is a lhort order or warrant of fome 
judge for making out and allowing certain procefles, \$c. 
If a certiorari be taken out in vacation, and tefted of the 
precedent term, the fat for it muft be fvgnod by a judge 
of the court, fome time before the efloin-day of the fub- 
fequent term, otherwife it will be irregular : but it is faid 
there is no need for a judge to flgn the Writ of ciHioratl 
icfelf; but only where it is required by ftatute. 1 Salk. 
130. 2 Hawk. 289.' ' 

jfiat Juftitia. On a petition to the King, for his 
warrant to bring a writ of error in parliament , he writes 
on the top of the petition fat jujfitia, and then the writ 
of error is made out, f<r. And when the King is petiti¬ 
oned to redrefa a wrong, he indorfes upon the petition, 
Lmright be done be party. Dyer 383. Stamf. Pracrog. 
Reg. adf:.' 

jFlftiOll Of (Fi&ia juris) Is allowed of in feveral 

cafes : but it muft be framed, according to the rules of 
law ; not what is imaginable in the conceptions of man ; 
and there Ought to be equity and polEbility in every legal 

ftfiion. 
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fiSlhn. There are many of ty*fofi&ms in the nW law ; lie again! him ; for the defendant is difeharged as to the 
and by fome civilians, it is laid to be an^affuipption of plaintiff, and the feeriffis now become his debtor in law; 
law upon an untruth, for a truth, in fomefeing pojfiblc and if the iheriff die after he hath levied the debt, the 
to be done* but not done. , Godoipkin fcf BartoL The like aftion ,will lie again! his executors, as it is a duty 
feifinof the conufee in a fine is bnt^fiQion in our law ; when levied. March Rep. 13. Cro. Car. 387. If a 
it being an invented form of conveyance only, \ till. fherifFthat hath feixed goods by fieri facias is going out 
Abr. 61«. And a common recovery is fi&iojuris, a formal of his office, be mu! deliver them to the new iheriff, and 
aft Or device by confent, where a man is defirous to cut return his writ executed pro tanto ; and he ought not to 
off an eftatc-tail, remainders* &c. 10 fixp. 42. By deliver them to the owner, by reafon the writ ofexecution 

fiction of law, a bdnd' made beyond fea, may be pleaded is warranted by a record, and therefore the difeharge 
to be made in the place where made, to wit, in Islington thereof mu! appear by record, Teh. 44. Upon a fart 
in the county of Middlefix, &c. to try the fame here ; facias the iheriiF returned, that he had levied good* ad 
without which it cannot be done. 1 Inft. 261. And fo vakntiam of the debt; the return being hied, a motion 
it is in fome other cafes'; but the law ought not to be was made that be might bring in the money, which not 
fatisfied with fiahns, where it may be other wife really being done an attachment was granted, and then the 
fktisfied ; and fiiHom in law (hall not be earned farther iheriff appeared and prayed to amend the return, for that 
than the reafons Which introduce them neceflarily require, the goods were damaged by lying, and he could not get 
1 lill. Abr . 610. i Hawk. 320. buyers ; but it was adjudged that the return fhall not be 

;ffibetn mentfri, Is When a tenant doth not keep altered, for he might have returned this at firft bp way 
that fealty which he hath fworn to the lord. Leg. H. 1 of excufe ; and having returned that he had levied goods 
r. 53. advalentiam, he {hail pay the money, Sid. 407. 

Which we call fee , is in other countries the The iheriff cannot deliver the goods by him taken iiv 
coritrary to chattels : in Germany , certain diftrifts or ter- execution to the plaintiff, in fatisfaftion of his debt 3 
ritories are called Fiefs ; where there are fefs ofthe empire . becaufe his authority is to feU the goods. Lut. 589, 1 

See Black. Com. z T. 45. ^ Lill Abr ♦ 611, And if a iheriff Tells the goods taken 

Kings and chieftains, when they fettled in a conquered by fieri facias at under price, the fale is good, and the 
country, bellowed land on “their adherents, as a recom- defendant can have no remedy; though where there 
pence for their fervice, tic. Thtfc grants were called appears to be covin between the iheriff and the buyer, 
Beneficia ; becaufe they were gratuitous donations, 'and the owner ihall have his aft ion upon the cafe. Keiw. 64. 
honores, becaufe they Were regarded as marks of diftinc- 1 Salk. z8. On a fieri facias the iheriff has power to 
tion: this is the brgih of fiefs. See the hiftory thereof take anything, but wearing cloatfas; and if the defendant 
Robert Hi ft. Bmp. Q. V. t V. 217, 18, fstc. " hath two gowns, fee. it is faid he may fell one. If* the 

jJFfert fatiaS, 1$ a judicial writ, given by fee flatute of Iheriff executes a writ of fieri facias, he may afterwards 
Weftm. 2. 13. Ed. i. that lies where’ judgment is had return nnlla bopa, if there appear a prerogative writ; or 

for debt, or damages recovered in the King’s courts; bn better information, that the goods taken were not the 
by which writ the iheriff is commanded to levy the debt defendant’s. Comb. 356,452. By the feizure of the goods, 
and damages of thi goods and chattels of thede fen- fee iheriff hath a property in them ; but goods of a 
dant, &cl Old. HatdBf. 152. ftrangcr, &c. in the poffeffion of the defendant ihall not 

This writ, though mentioned in the ftatutc IT. 2, 18. be feiped in execution ; for the Jheriff at his peril muft 

Is a writ of execution compion law, and is called a take notice wbofe goods they are; though if the iheriff 

fieri facias , becaufe the wprds of fee writ dirc&ed to the inquires by a jury, where the property is lodged, and it 
ihenff are Qdtd j£rri facias de iotas (ft cat alps, k$c. and is found that they are the defendant’s goods, when they 
from thefe wordsfec writ takes Its denomination. Co. tut not, this will indemnify the iheriff. Da It. Sher. 6eu 

Lit. 290. b. Wood’s Inft. 608. _ 

The property of goods is vefted by the delivery of the The iheriff cannot break open the door of an huufe to 
ft. fa. and'an extent afterwards for the King comes too execute a fieri facias upon the goods of the owner or oc~ 
late, and that oh the ffatute of frauds and perjuries ; per cupier ; but a map’s houfe fhall be a proteftion for bis 
Holt. Comb. 123. TrifiJ i W.IA M. in B. R. Lechmere owp goods only, and not for the goods of another. 5 
v! Thoroughgood. Rep , 91. 2 Neif. Abr. 775. If the defendant is a bene* 

This writ is to b$ feed out within a year and ficed clergyman, and the iheriff returns S$yod eft Clericue 

a day after judgment ;~ or the judgment muft be beneficiatus , isc. a writ fhall go to the bifhop of the 

revived byfeire fifeias : but if a fieri facias be diocefe to levy the debt de bonis Rtckfiaftias, who. there* 
nbt executed, a fecond fieri facias, or elegit muy be fued upon fends forth a fequeffration of fee profits of 41 tne 
out; ; and ’tin faid feme years after, without a/fee facias , clerk’s benefice, directed to the churchwardens, 
provided continuances are ehfered from the firft JL fa. But this writ o/ fequeffration mu! be renewed every term, 
which ’tis alfo held may "be epfered after the fecondz Inft. 4, 47 a, 627, By virtue of a fieri facias a term 
taken out, unleft arnfe is made feat proceedings fhall for years may be fold, as well as any other goods, and 
flay, &fc. Ss% bo. i 4 pr. 77^* 1 / a W recover without an ioque! or jury : alfo corn growing may be 
debt again! A. -8/and^levy part ofitby fieri facias, and fold. 8 Rep. 96. 1 Rol. Abr. 89a. Apd iffee fheriff 

this writ is returned; yet hemay take fee body in cx^cu- on a fieri facias, (Be. felteth a term for yearn* apd after 
tion by capias fox there! of fee Rolf. Abp. 904. that fee judgment kreverfed ; the term fhall not be rc* 

The iheriffoa a fierifdeify is todp Kii beffeipkayours to ftored, but the money for which it is fold. 4 Rep* 
levy the money pj>on t the jgoods aAd, chat|fIs qf fee defeu* 141. ^ 

dant; and for that purpofefemqfer^ (fa, But where a term is delivered to the plaintiff upon an 

And the plaininquire and, fearfe if fe? can find elegit, and then the elegit is reverfed, refikution fhall he 
any, and give nQfefe thereof to fee fhcrj!^ who ex tjfaa ofthe term. Cro. Jac. 246* When upop, a fieri fkeias 
is to ta^e and fell them if he can, or if not* by a writ of the iheriff fells a term, recirijm it felfly, as to its epnt* 
venditioni expends. 2 Siep. Abr. in. There ipay be a mencement and ending, theTale is void, becaufe there 
teftatum fieri facias into another county, if fee defendant isnqfuch term, yet if he rcckeait generally, and bcfeg.of 
hath hot goods enough in fee coupty where’.fee aftfen^is divers years yet to come, fells all the intere! which the. 
laid to fatisfy fee execution ; end the fieri fact asfoith$ defendant bad in the land* thefalewiftbc goqfe, 4 Rep. 
ground of fee tefiatum, may be returned of courfe by the 74, If an execution i&fued oh a ft fa; and the defendant 
attqrnies, as ongmalf anc. 2 Sa\k % 589. If pjl the nar dies before it b exfccufed, it may be ferved on. the defop- 
niy is not leyfel on a/m facias, the writ mu! be returnr feint’s good# in tkh handh of hit executor or Adnuoiflta- 
ed before a fecond execution can be iffued ; becaufe is tor. Cro . Eli*. 181. Two fieri fapias's are delivered fee 
to be grounded on the fir! writ, by reciting feat all the fame day to fee flieriff again! fee feme petfen ; he is 
money was not levied. 1 Saib n 318. bound to execute that fir!, which was fir! delivered; and 

Where the feeriff fells geed^ which he levied by fieri if be execuusa the l&feJtr!, hemuffaniwer it to fee-party 
facias, ani. d^fe ; M pay fee money, aftiqn of debt, will if 
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* P. 348. Lands bought of divert perfotw, by fevera! 
purchafers, may pais in one fine, to <avc charges; bui 
the writ of covenant mnit be brought by the vended 
againft all the vendors, and every vendor warrant againft 
him and his heii\ 

The nature of a fine being explained it remains to con 
iider, 

I* Of the fimralforts and pa$s ofa fine, and kw> f*t 
operate, 

II. Of •what things a fine may be levied* 

III. By whom, and to >'whomit may it levied, - 

IV. Before whom, and in what manner it may be lewd, 

Y« Who may fa hatred by a fine, and who not* 

VI. Howfine* may farenterfodL, 

I, Of the fsveral forts and parts tf a fait tend how fine 
operate, 

h* to fines, there are various kinds i they are cithe. 
wltjK proclamations, or without ; chat with proclamation* 
is termed a fine according to the ftatutes, i j 5 , 3* \c% y 
and 4 H, 7. e, 24. And fech * fine, every fine that i: 
pleaded, irintended to be, if it be not fhewn what ii» 
it is; And thefe fines are the beftfim, and moll tifed 
If there be error in the proclamations!) it /hall be taken 
as a good fine at common law. ">%'Rep* 86. A fine maj 
fiand, though the proclamations according to the fia 
tutearc irregular; for fines are matter of record, and 
remain in fubftance and form as they were before 
Piowd, 265. if tenant in tail levies a fine# and dies be¬ 
fore all the proclamations are made# though the right o' 
the eitate tail defeends upon feelfiuei immediately on the 
death of the anttftor; yet if proclamations art made 
afterwards, fuefi right, fliaJi be barrad by the fine# bf the 
flatuses 4 ff, 7. r. 24. and 3a #. 8* r. 36. 3 Rep 
84. 

The fine without proclamations is called a Fine d* the 
Common Law, being levied in fuch manner as was ufed 
before the fiat, 4 H. 7* o 24. and is ftill of the like force 
by the common law, to difeominue the «(Ute of the 
cognifor, if the fine be executed. A fine alfo witlfor 
without proclamations is either executed Or executory s 
A fine executed is fuch afinea* of its own force gives pre¬ 
sent poflfeflion to the cognifee, without any writ of feifm 
to enter on the lands, &e* as a fine fur cogniftmct dt droit 
erne ceo ; and in fame refpefto a fine fur Meim/e* tec, is 
faid to be executed. A 1 fine executory doth not execute 
the poffefficm in the cognifee, without entry or adttem, 
but requires a writ of foifin ; os the fine fur cmmmee dt 
droit tantum , tec. unlefs the party be in poiTefiion of tht 
lands; for if he be in pofieffion at the time of levying 
the fine, there need not be any fuch writ, or any execu¬ 
tion of the fine j and then tfa fine will enure by way of 
cxtinguijhmcnt of right , not altering the eiUte or pofieffion 
of the cognifee, however it may better it Weft, SeB. 
20. Fines arelikewifb Angle or double; jingle* where an 
ellatc is granted by the cognifor to the cognifee, and no¬ 
thing is thereby rendered bock again from the cognifee to 
the cognifor. The double fine h that which doth contain a 
grant or render back again from the cognifee, of the land 
ttfelf; or oF feme rent, common, or other thing out of it, 
and by which remainders are limited, tee* Weft. SeB. 21, 
30. And a fine is fometimes called a double fine, when the 
lands lie in fcveral counties, 

But there is a more particular diwjhn of fiats $ for. 

Fines are further divided into four forts, via; j. A fine 
fur cognizance de droit com ceo, que il ad de fin dent, 2, A 
tine fur cognizance dt droit tantum, 3. A tine fur conceftt. 
And 4, A fine fur done grant te render. 

The fine /&r cognizance dt droit cme ceo, tec. is a fmgto 
fine levied with proclamations, according to the fiat, 4 
If: 7. c. 24. And it u the printifnl and furefi kind of 
fine , it being laid to be executed, bccaufe it gives prefent 
po/Teffion (at ieafi in law) to the cognifee, fo that he needs 
no writ o That, fac. feifinam, In other means for execution 
thereof; for it admits the pofieffion of the lands of which 
the fine is levied to pafs by rhe fine, fo that the cognifee I 
may enter, and the eflate is thereby in lum, to fiich ufe* I 
as arc declared in the deed to lead the ufes thereof: but ! 
if it be not declared by deed to what »fc the fine was! 
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levied, fuck fine feall be to the ufe of the cognifor that 
levied She fame* t left, 513, If the cognifee of a fine 
levied of lands, pay money unto the , cognifor at the 
time of the fine levied, and there is no ufe declared of the 
fine, the. law will coa&nie the fine to the ufe of the cog¬ 
nifee md If there be no money paid by the cognifee, 
npr aivy ufe declared* the fine /hall enure to the cognifor 
riiat levied it, itylfi. %% Cqr. Pi R. Where a fine is 
levied to the # aft Of two }W in. tail, tec. in coufidera- ’ 
rionof mairriage# the^gh the deed to lead its ufes do dbt 
mention any marriage bad between them, yet it hath been / 
adjadged that the tfiedtrtdil h executed before marriage f : * 
few Che fide doth. Caffy the ufes, and they are perfected 
by the fine, notwkhllandiiig the codfiderarion is perfected 
afterwords; but wifedut a fine, the marriage mutt be 
had, before any ufe couW orife. i Leon. 138, If a feme 
covert alone declares the ufes of a fine intended, to be levied 
by hufeand and wife of her land, and the hulband alone 
declares other ufes ; it bath been held that both declara¬ 
tions of ufes are void, and the ufe /hall follow the owner¬ 
ship of thjjands: Butin another cafe it was determined 
that tho hies declared by the wife were void; and the ufes 
declared by the hufcrtnd,good onlyagainft himfelf* during 
the covennws* % Rtp, 50, ; If hufeand and wife levy a 
fine of tihe lands or the wife# and he alone declares rhe 
ufes, this fhall bind the' wife, if her diflent doth not ap¬ 
pear ; becaufe othemife it /hall be intended that She did 
jConfent* u Though there be a variance between 

a deed declaring ufes, and (he fine levied ; yet if nothing 
appears $0 the contrary#, fech fine by confirudtitm of law 
/hail 1 be to the, ufes declared in the deed, and which is 
evidence thereof r and where a fine varies from a former 
defcrintion, it has been held .that a new deed made after, 
will eedm the.: ufes of the fine. 1 Ld. Bay?#, 289, 
290. ; 9 Ti* not abfolutely necdTary, to infert the word 
c§#f in the declaration of ufes of fines; for any words 
which /hew the intent of the parties w'll be fufficient. 
Jbid. * A fine fur conuzanct de droit come ceo, &c. may not 
be levied.to any perfon but one that is party to the writ 
of covenant ; though a vouchee, after lie hath entered 
into the Warranty to the demandant, it is faid, may con* 
Tefe the aftioa, or levy a fine to the demandant, 
then fuppofed to be tenant of the land, though lie is not 
a party to the writ 3 and yet a fine levied by the vouchee 
to a itranger, is void. No Angle fine can & with a 
remainder over to another perfon not contained in it; 
But if A. Jevy a fine to R. Sar tonuzance de droit come ceo, 
and B* by the fame concord, grants back the land agak 
to Am for life, remainder to 4* the wife of A. for her 
life, remainder to A.aai lus heirs; this will be a %yr$ 
fine. Plowd. 248, 249. I 

A jfi mfur conuzanc* dt droit tantum, is alfo a fine Ipecu- 
tory, and much of the nature of a fine fur ctnctjfit ; it is 
commonly made ufe of to pafs a nmfim, anil then it i« 
expreffed by fuch fine that the particular eftate is in ano¬ 
ther, and that |hc cognifor wilieth that the cognifee /hall 
have the reverfion, or that the land /ball remain to 
him after the particular eftate is fpent; fometimes it U 
ufed by tenant for life, to make a releafe (in nature of a 
fyrrender) to him in reverfion, but not by the word Sur¬ 
render 5 for it is,faid a particular tenant, as for Ufe, &c, 
cannot fumnder, his term to him in reverfion by fine ; 
but he may grant and releafe to him by fine. Pfawd. 268. 
Dyer 116. A fine uponatofegfe, £&. /hall not be intend¬ 
ed to be to any other ufe, bat to him to whom it is levied. 
Leon, fij; 1 . . tf § 

A fine far emeffit is whtoe the cognifor is feifed of the 
lands contacted therein, and the cognifee hath no freehold 
Ait, but it po/feth by the fine: this fine is ufed to grant 
away efiatt hr lift, vt yem* and it is executory, fp that 
the cOgnt/ees tnufl Onfer or hfive M of hafafLfeifinam 
to obtain pofieffion} if fee'parties to whom the eflateria 
'imitod. at the tlm* of levying fuch fine, be not in pofief- 
on of the thing granted. 

A fine>r deae,graat (St render, is a double fine, being 
in manner two fines, i, e. A fin tfut conuxance de droit 
me ceo, tee. and i fine fur cmtjfit, both formed into one j 
whereby the cognifee, after a releafe and warranty made 
a him by the cognifor of the lands, Contained therein, 
loth grant and tender back to the cognifor the lands, 

1 tec, 
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thereby often limiting remainders to p«rfons that is contained in the writ of covenant; and the note of the 
are Grangers* and not named in the writ of covenant., fine remaining with the Cbsrographr* ii hath been held, 

1 nit n«e « partly executed and partly executory; and as $ principal* mordurn* 3 Leon* 234, 
to the firtt part of it, is altogether of the fame nature with 

a fine fur conuzancc He drodcome m; feat as to the fecond It Of what things a fine piety be levied. 

part# containing a grant and render back* 'it h taken in 1 A fine may be levied of any things whereof a pmcipe 
Um fa (9 rather a private conveyance or charter between mmfitedmt Iks; as of manors, meifuages, lands, rents, 
party and party* and nor as a writ or Judgment upon re- ; I aftec or of any thing, whereof a fracipe quod fariat lies, 
cord; and this rcndeir is fometimes of the whole eftatft - as Cuftoms, fervices, (fie. or whereof a precipe quodp*r* 
andifometiihesof a particular eftate, with remainder or miftat^ Qx praecipe quodtenm may be brought, z Infi. 
remainders over 5 or of the reVerfiott* and fometimes wlisb 513. 

gefemriont of rent andclattfeof diftrefs, and grant thereof • As fines may be levied of things in pofMon, fo they 
over by the fame fine* 5 Rep. jfi> & B. and C.t>. may be levied of a remainder, or reverfton, cr of a right 
levied a fine of lands,; and the cognifee by the fame fine » future* $ Rep, 90. 

rendered back the land te A } B. in tuif, refeyvinga tent $ now, fence the Stat. 3; H. 8. 7. it may be levied 
to htmfelf, (fit- the rent and reverfion lhall pats, tho’ pf re&ortes, vicarages, tithes* pen lions, oblations, and all 
in one fine ; attd it lhall enureasfeVcrftl fines. Cro. Jf/rstu ecclefialtlcal inheritances made temporal. Of a chantrv. 
727. It is laid, a grant and render of land, cannot be Vide jf^f. Symk 7. So. it may be of a feigniory. U* 
immciizttiy in ph'mgt'ddu to a perfon who is, no party to Of all I'erviccs; as, homage, realty, (He. IVtjl. Symh. 
the writ; butmedutriy,#!^ it may. 3 mpe 6 . k Of acquittal, and of every thing, for which a 

514. Bra. 108. The fine with grant and render* differs prmeipepued faeiat lies, a Infi .. 5; 3. So it may be le- 
trom tSe fine fur emuxanee dt 'Hrdtfemne cio, (fie. as that vied of comhon of pafture.' Vide Wefi Symk fe. k Of 
mult be levied of the land in the original; but thegrant a corody. ■ Hid. Of an office; as,, of the puftody of a 
and render may be of another thing thfen is exptefihd in forefi. Of a boilary. Of two pools and a fi&ery in the 
the original: The*to^ make a good grant add render^ water of D, Of an annuity. 

the land rendered rauft pafs to the cognifee fey the fine; Fines miy be had of all things in eje tempore finis* 
for he cannot render what he hath not, - 3 Rep. 98, 310. Which are inheritable; but not of things uncertain; or 
Hughes’s Ahr . 936* A man may not by this fine referve to oflandsheld in tail by the King's letters patent; of land 
himfelf a lefs ettateby way of remainder, than'the fee;,and retrained frpnv&le by a&pf parliament, or of lands in 
the render of a rent (if any be) fewfi-be 10 one of the right ofamahV wife, without the wife, (fit. 5 Rep. 225. 
parties to the fine, and not to a ftranger. Djer %& ,($+ Wefi.fiefi, 2$. 

2 Rep. 39. To make & leafe for years, (fie. by fide wth And alrooft any kind of contra# may be made and ex- 

a render; the lefiee muft acknowledge theland to fee the preflefiby a fine, &s by a deed; and therefore it may be fo 
right of the leilbr that is feifed thereof, and fochJcflbr emM that vone *f the parties lhall have the land, and the 
grants and renders the fame back again to the Iri^Vfifra other?* wot out of it;, and rfiat One lhall have it for a 
certain number of years, referving rent, (fitted this i* » rime, and another fbf another time / jdfo a We for years, 
good fine: but if the lefibr be tenant in tail* thin W ora jointure for a wife, may bemade; and a gift is rail* 
bind him, he and the leflee are to acknowledged** tmfr and aremamder over, may be limited apd created there- 
meats the right of A.B. who is to reader theTame line to fey* < Rep. jO. ' " 

lefiee for years, the remainder to the leffor and bis heirs, 

(fic. 44 Fd. 3.4$. 2 Lee*. 206. A fine and render M, By whom and fa wfom a fine mat fie levied. 
aconveyanceat Common law, and makes thecognifor The King, and all perfons who may lawfully grapt 
' ^T^^render back a new purchafer; by wJucb, lands by deed, may levy a fine;, blit hot infant*, ideots, lo¬ 
aning on the part of the mother, may go to the heirs on natkks, ffic. 7^3 av Ciyil corporations, as mayor 
the part of the father, (fie. 1 Salk 337. Mr. and cotamon^gr, (fie. tfeay levy $ fine of land bclonmng 

864. to their body: but bilhoRS, deans and chapters, parmns. 

Having Jhewn how each particular fort of fine Operates, (fie , aw; reumintd from levying of fines to bind theif 
it may be materia! to obferve, that a fine may enpre *9 a fucccfibrs. All perfons that may be grantees, or that 
confirmation of a farmer tfiaie* w&ch *wat defeasbaUe be* may take by contra#, may trice by fine; though in cafe* 
fike: as, if tenant in tul by bargain and fide, leafis and of infants, feme coverts, perfmi attainted, aliens, (fie. 

(fit. conveys to & la and afterwards levies who, it is faxd, may take by fine, before the ingrotfbg of 
a fink to B. and hw heirs ; this gives him a bale fee de- the fine, there goes a writ to the juftices of C. B. quod 
temiinable upon his death sritkfeut xfihe. Vide % Sand, permtiantfinm levari. Lit. 6fip. Tenant in fee-fimple, 
261. v \ - ft^-fcail general, or fpbcial, tenant in remainder or rever- 

80 a fine may enow by way ef exringdilhment; fion, may levy a fine of their eftates; fo may tenant for 
therefore, if tenant j|i tail makes a teade, other eftate, life, to hold to the cognifee for life of tenant for life ; 
to A. and afftrwmtfs levies a fine to B. the leafe, or but a psrfon who is tenant, or hath an interefi only for 
other eftate, lhall he Mefeaaafele; for his right during years, cannot levy a fine of his term to another, 3 Reps 
fuch former eftate «vas extind by the fine. M* 60. 77* 5 Rep. 124. 

a Crp. 689. Vide Bfiates. •; A fine by a man non cynpatt though it ought not to be 

levied, binds for ever when it is levied. So a fine by a 
♦ ' Astptht porn afa fitter - man attainted for treafon, or felony, binds, all but the 

Thewaw ia every fine five parts, yiz. ift. An original King. Vide Wefi Symk 3. <au $0 a fine by an infant, 
writ, ufualhr a writ of ^bvtiimit* '■«- liUt Ike#** dm* or feme covert without her hufiiand, binds till it be 
eardandijOf lUng’3 licence^forwhich the King hath afinc avoided. VideCcwyvV BaronandFeme, (P, i.) 
called the fikm. 3* Theconm»rd irielf, contauung —Enfapt, (Bi 2.) ; ^ . , 

the agreement between how the land, (fit. fimfl Rut a fine cannot be levied by a corporation aggregate 5 

pafs, feeing fimndatioa i& CfebfijjiiieeoC tfcfe- finfej ii be- for it cannot aft "but by fttOnney,. and it cannot make 
gins, Bt $ cmHtdia utile, ifie* 4 » Tile note of the fine, conufaace by attorney. So, oommillioncrs take a fine 
or, abftraft $f the ori^tnd couWa&> j* The foot of the of an inftfet,. tfik court/will grant an attachment 

fine, which4%lpdes'^,, &jfot day, year, and agrinKthem i? and opcw exaifeihAtion and infpeaion, the 
place, and before what juflfees was made, (fie. find' foril •• - A* ■$*&* H*' 

OF this there ana fodentures lEbirii W the office, which Laid riTured for dower, or term of life, or in tail, to 

Is called rite ingtb&igcf the fino jfehdit beginneth thus, any mm®#, h? Mmu* of her hufband, or his anceflors. 
Hep* efi finaiis, tmwdi& /stem in curiaDmini Regis apud caxmut ImeO^i^ed away from her by fine, tfie. without 
Weftm. a Hfe Psfi^ h^mmkmm dm **n*% (fie. 2 Inft. hfltM&ybtob If a woman*and her hufoand levy a fine of 
511,517* *Tis|aid«.€^1 |>dU^tWSxie^ bur jointure, foe is barred of the fom%; tho* if tlie 

it foall be adjudged b'm eof tfeat temin which the con- joknpe be made after coverture, when the wife hath an 
cord was me* and the yndt of eovegant returnable* 1 ekfttcm to have her jointure, or dower on the hulbanci’s 
Salk 34!. A concord cahoot jfoof any thing but what death, it is Add this will he no bar of her dower in the 

refiduv 
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fendue of the land Of the hufband. Dyer 358. Been* 
i 3 j. No fine of the hulband alone, of the lands of the 
wife, lhall hurt her; bin that Hie or her heirs, or fuch as 
have right, may avoid it; but if ihe joins with him, it 
lhall bind her and her he}rs* Wdmcn coverts ought to 
be cautious in levying lines with their Kufbands of their 
own lands, and if a married woman under age levies a 
fine of her lands, fhe cannot reverfe it during her huf- 
band’s life* nor after his death, if Ihe be of full age when 
he dies; but if the hufband dfos during her minority, fhe 
may. Dyer 359. Wood's hft. 24.3. A married female 
ought not to be admitted alone without her hufband to levy 
a fmc; and if Ihe be received, the hufband may avoid tile 
fine by entry ; but if he do not, it is good to bar her and 
her heirs, except ihe be an infant at the time of the fine 
levied : the hufband and wife together may, difpofe of her 
land, fcrV. \ % Rep, 1 zt* If baron and feme levy a fine, 
the feme within ago, fhe may be brought into court by 
Meas corpus ; and if it be found by inipe&ion, that ihe 
h under age, it hath been Adjudged, where the baron 
and feme* brought a writ of error, that As to both, fdbd 
finis rewee/nr. j Leon. 116,117* 3 Salk, 168- 

Hufhand and wife, tenants in fpecial tail, the hufband 
only levies a fine, this bars the ifTue in tail; huHt re¬ 
mains in right to the wife as to herfelf, and to all the 
eftates and remainders depending upon it, and all the 
confequenc.es of benefit.to herfeU and Others* fo long a$ j 
ihe lives, as if the fine had hdt been levied. H°b, s 57> 
559. If a hufband make a fedflfaeht of the wife's land, 
upon condition, which 5$ broken, s and the feoffee levies 
a fine, and the hufband and wife die having iftue, and 1 
five years pafs; the heir is barred to enter as heir to the 
father upon the condition, jbut he fh^l have fivd years 
after the death of his father, as heir to his mother; 
Plrmtd. 367. If a wpman with her fecond hufband ac¬ 
knowledge a fine, it tball not bind herthough;if fhe 
levies a fine with her right hiifband by a wrong Chriiban 
name, fhe is hound by eftoppel during her life, and the 
tenant may plead. See 1 Jff. pi* 11. Brook 117. When 
the hufband and wife join in a fine of the w ife\lands, 
all the eflate pafTeth from her, and he is joined only for 
conformity; fo that if the fine levied by hufband and wife 
in fuch a cafe be reverted, fhe lhall have reftitution, - 
Rep, 77, A hufband and his wife covenanted to levy a 
fine of the lands of the wife, to the ufe of the heirs of the 
body of the hufband on the wife, remainder to the hufband 
Sn fee; both dying without ilTuc; it was held that the 
heir of the wife had the title, hecaufe the limitation to 
the heirs of the body of the husband was merely void, 
there being no precedent eftate of freehold Jor life , &c. 
to fupport it as a remainder, 2 Salk. 675. 4 Mod* 

253. 

If a widow having an eftate in dower accept of a fine, 
and by the fame fine render back the land for 100 years, 
this is a forfeiture of her eftate with hi the Slat, u 
//. 7. 20. by which flatucc foe may not make a greater 
eftate than for her own life; if foe do, it is a prefent 
forfeiture, i Cry, 689. If tenant for life grants a 
girater eftate bv fom than for his own life, it is a for¬ 
feiture: and if there be ten ant# for- life, and remainder 
for life, and the tenant for life levy a fine to him in re¬ 
main tier and his heirs, both their eftates are forfeited ; the 
tenant for life by levying the fine, and the remainder¬ 
man for life by accepting it. 2 Lev, 209. Where a fine 
is levied by tenant for life, for a greats r eftate, the fine 
may be good; but it is a forfeiture of the eftate of tenant 
for life, whereof he in remainder, &e* may take prelent 
advantage and enter: and when a perfonenters fora for¬ 
feiture, all eftates are avoided. Dyer in. Tho* if fuch 
a tenant for life levy a fine fur grant & relcafe to the 
cognifee for the life of tenant for life ; or by fine grant 
a rent out of the land for a longer time, the fine is good, 
and there will be no forfeiture of the eftate of tenant for 
life: fo likevvife if a fine be levied of lands by tenant 
for life fo a ilranger, who thereby acknowledges all his 
right to be in the tenant for life, and releafes to him and', 
his heirs, zy£d*\* 1* 44 £V. 3. 36.. 

If there be tenant in tail upon condition not to alien, | 
cr difeontinue the lands, isle* if he doth, the donor to , 
Teenier* and his iftue levy a fine of the land; this is a 
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forfeiture of the eftate. 1 Icon, 292. An eftate being 
ftttfod on huiband and Wife for life, remainder to fir ft and 
Other fons in tail, with remainders over; after the birth 
of their'cldcft Ton, they by rcleafc and fine, mortgaged 
the lands: on a bill exhibited a&ainft the foo to redeem, 
Is'c. he pleaded the mar tinge fett foment of his father and 
mother, whereby they were bat tenants for Ufe, and that 
this fine was a forfeiture of their cliatc ; and fo it was 
adjudged. Priced, Cane, 591. But it fo faid where a 
wife by fcttfoment has only a truft for life, if fhe jfcin* 
With Her husbAnd in a mortgage in fee and fine of thd 
lands; tlifomill fo not forfeited, As it would be in cafe of 
a legal eftate. t Peers William 147. 

As to femes covert, the books which fay, that a fine 
foajl not bind a woman under coverture unfofs foe bn 
examined, muft not be underftood as if it were in her 
power to reverfe the fine for want of her examination, but 
they are to be underftood in this fehfe, that the judge 
ought not to receive a fine from a feme covert without 
examining fief, left it fhould not proceed from her own 
freedom and choice,; but if fuch a fine be once admitted, 
and recorded, without any examination, tho* the judge 
has omitted a very neceftary part of bfo duty, yet the fine 
(ball ftand, and neither the feme nor her heirs foall be 
admitted to aver that ihe was hot examined 5 for that 
nvwt to lejfm the credit of the judgment of ihe courts of 
juft ice; which is the bighlft evidence of the lavs* z New 
Abr, 527. ; 

As to fines levied by an infant, tfio* ftri&ly fpeaking 
all contrails made by;infants are in their own nature void, 
bec&ufe a contracl is an a& of the underfunding, which, 
during their infancy, they are perfumed to want ; yet 
rivil lotteries Have fo far, Supplied that deleft, jgjjd takcu 
care of them, as to allow them to contrail: for their be¬ 
nefit and; advantage, with power to recede from and va¬ 
cate it when it may prove prejudicial to them; now the 
method to fet afide fuch a contrail muft be by matter of 
equal notoriety with the manner in which it was made; 
and therefore if an infant levies a fine, which is no more 
than his own agreement recorded as the judgment of the 
court, he muft reverfc it by writ of error, and tills mult 
be brought during his minority, that the court 
may by infpe&iondetermine the age of the infant;*but 
the judges by adjunct may in fuch cafes inform them- 
fdves by witneftes, church-books, i$c. 2 New Abr, 52 6, 
Co, Lit, 380.4. Moor 76. 2 Rol, Abr, 15* Bro. tit. 
Error, Bro, tit. Fines , 74, 79. z Inft, 482. 2 Bulft, 
320. 12 Co* 123. 

With regard to Meats and hncithh, it is neceftary to 
diftinguifo between their ads done in pais, and thofejj^ 
lemnly acknowledged on record; tho’ the law is clear, 
that in neither cafe are they admitted to difabfo (pern- 
fclvcs, for the infecurity that may arife in con trails from 
counterfeit madnefs and folly, but their Heirs and execu¬ 
tors may avoid fuch afts in pais by pleading tfie difobility; 
becaufo if tiiey can prove it, u muft be prefumed real, 
fmec nobody can be thought, to counterfeit it, when he 
can expeft no benefit from it himfclf. 4 Co* 124. Co. 
Lit . 247. Bro. tit. Fait, 62. Cro* £liz, 398, 622. 

F.. N. B. 202. * . 

But neither the lunatick himfelf, nor hh heir, .can 
vacate any ad of his done in a court of record ; and 
therefore if a perton non compos acknowledges a fine* it 
foall ftand again ft him and hisjhcirs; for tho* the judge 
ought not to'admit of a fine fKim a man under that dis¬ 
ability, yet when it fo once received, it fo ail never be 
reverted, bccaule the record and judgment of the trourt 
being the higheft evidence ki the law, prefumes the eo- 
nufor, at that time, capable of contrading; and there¬ 
fore the cfodit of it fo not to be comcfted, nor the record 
avoided by any averment; agai$ft the truth,of it, 4 Co* 
124. 3 Inft* 483. JSHi 'tit. finis, 75. Co. lit* 247. 

IV, Before whom, and in what manner, a fine duty be le¬ 
vied. .. ' 

Fines Are now levied in the court of Common Pleas at 
Wfftmmfler , on account of the folemmty thereof, ordained 
by the Stat. 18 Ed, 1, ft. 4* before which time they 
were foinetimes levied ih the Exchequer, in the County-Courts, 
Courts Baron, Ifc. They may be acknowledged before 
2 tlie 



F I N 

the Lord Chief Juftice of the Common Phas, as well in, as 
out of court j and two of the juftices of the fame court, 
have power to take them in open court: alfo juftices of 
aflife may do it by the general word's of their patent or 
commiflion; but they do not ufually certify them with¬ 
out a (pedal writ of dedimus poteftatem. z In ft. 512* 
Dyer 224. The King by patent or commiflion, with a 
rum obftante , may give power to-^. and B. juitices of aflife 
in a circuit, when A. is not a judge of either of the 
benches, only a ferjeant at law, (Ac. to take the ccgni- 
fance of all fincsconjun^im (A Jeparatimt and upon inch 
a commiflion, the cognif&nce of a fine taken by A* will 
be good, without any dedimus poteftatem fued out before, or 
after it* Jenk. Cent. 277. 

Fines are alfo taken by commiflioner* in the country, 
impowered by dedimus poteftatem ; the writ of dedimus doth 
furmife, that the parties who are to acknowledge the fine 
are not able to travel to Wejhniafter for the doing thereof: 
thefc commiffions, general and f^cdal, iflue out of the 
Chancery. By the Common law all fines were levied in 
court ; but the Stat. 1 5 Ed . z. ft. de ftn. allows the 
dedimus pot eft at em to commiflioners, who may be punifhed 
for abuies, and the fines taken before them let afide; 
and it ts faid an information may be brought by him in 
reverfion again it commiflioners, who take the caption of a 
fine, where a married woman, (Ac- h an infant. 3 Lev. 
36- 

In the levying of fines in court, a pleader (hall fay. Sir 
juftice conge d* accordtr, (Ac. i. e. he defires leave to accord 
or agree: and when the fum for the King’s fine is agreed, 
after proclamation and crying the peace, the pleader fhaJl 
repeat the fubftance of the fine, (Ac. Stat. de Ptnibus, 
18 Ed. 1. ft. 4. 

Touching the form of fines* it is to be confidcred upon 
what writ, or action the concord is to be made: and there 
mull firft raft a pair of indentures between the cognifcr 
and cognifce, whereby the cognifor covenants to pafs a 
fine to the cognifee of fuch things, by a time limited; and 
thefe indentures preceding the fine, are faid to lead the ufis 
of the fine: but by the Seat. 4 Ann. c. 16. The ujes of a 
fine, (Ac. may be declared after the fine levied, and be 
good in law. Upon this the writ of covenant is brought 
by the cognifee againtt the cognifor, who then yields fo pafs 
before the judge 5 and fo the acknowledgment 
being recorded, the cognifor and his heirs are prefently 
concluded, and all Arangers (not excepted) after five 
years paft; and if the writ, whereon the fine is grounded, 
be not a writ of co venant, which is ufu&l, but of warrantta 
ebartd! , or a writ of right, or of cuftoms and fervices, (Ac. 
then the writ is to be ferved upo* the party that is to ac¬ 
knowledge the fine; and he appearing doth it accordingly. 
feft: :~ Dyer 179. 

BV ftatute a fined concord cannot be levied in the King’s 
courv, without original writ* (Ac. And when a fine is 
pafled, it is to be in the pretence of the parties, who 
are to be of full age, good memory, (Ac. And if a feme 
covert be one, (lie is to be privately examined if fhc con- 
fent freely; for if fhc doth not, the fine cannot be levied. 
Stat. 18 Ed. 1. ft. 4. A fine after the irigrofling is to 
be openly read and proclaimed in the court of C. B. and a 
tranfeript to be fent to the juftices of afiifc, and another to 
the juftices of the peace of the county where the land lieth, 
to be openly proclaimed there; which being certified, con- 
dudes all perfons; feme coverts, perfons under age, in 
prtfon, (Ac. excepted $ if they lay no claim by way of 
a&ion or entry in five years: perfons out of the land, or 
mn fans memories, (At. haVe that time after their imper¬ 
fections are removed i 1 R . 5. c. 7. 4 H. 7. c. 24. 

And by fubteqttcnt a£ls, fines after ingrafting are to be 
proclaimed in court the fame term, and the three next 
terms, formerly four feveral days in each term; but of 
late only once in the term where ingrafted, and once in 
each of the fueeeeding terms. 4 H. 7* c. 34. 31 Eltz. 

r. z. The day and year of adimowleding a fine, and 
warrant of attorney (of the fuffering a recovery, are to be 
ccrrified with the concord: and an office hath been cradled 
for the inrobnm of writs for fines, (Ac. the fees whereof 
are limited md appointed j likewife the Chirographs the 
ft# day of every tenp is fix in the court of C. B. a 
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table containing the fines pafled in the term before in 
every county, (Ac. by 25 E/iz. c. 3* 

V. If bo may be barred by a fine, and who not. 

The Aatutes of 4 //. 7. 24. and 32 t. r. 36. 

declare the force of fines how far they bar and take away 
the entry or adfcion of parties, privies and ilrangcrs, h.v 
ving right: privies in blood, as heirs of the cognifor, arc 
barred prefently by a fine; but Arangers to the tine, inch 
as are not parties nor privies, have five years to enter and 
claim their rights, (Ac. Plowd. 367, 375. Co. Lit . 372* 
See 4 Ann , c. 16. Feme coverts have five years after the 
death of their hufbands, to avoid the fine of the hufband 
of the wife’s lands; and alfo to claim their dower; and if 
they do not make their claim in that time by aftion or 
entry, they are barred by Aatute, Dyer 72. 2 Rep. 93. 

An infant ihaJI have five years after he comes of age, al¬ 
though he was in his mother’s womb at the time of the 
fine levied. Plowd. 359. And an infant is allowed time, 
during his minority, toreverfe his own fine and prevent the 
bar; and if not reverfed during that time, their fines will 
be good. AJf. pi. ^ 3. Strangers out of the realm at the 
time of the fine levied, jhall have five years after their re¬ 
turn to prevent the bar; and fo if they were in England 
when the fine was levied, and within five years arc fent in 
the King’s fervice by his commandment. Pkwd. 366. 
A perfon in Scotland or Ireland (hall be faid to be out of 
the realm. 4 H. 7. r. 24. Madmen, (Ac. (hall have five 
years after the cure of their maladies, aodtho’ the infirmity 
happen after the fine levied, if before the latt proclamation. 
Plowd. 367. Dyer 3. And they who have divers defeats 
have five years after the laft infirmity removed ; but if 
the impediments are once wholly gone, and afterwards the 
party relapfcs into the like again, the five years fliall begin 
immediately after the firft removal; and if the party dies, 
his heir (hall not have a new five years. Pkwd. 375, 
Dyer 233. • ’ 

If a feme covert dies during the coverture, being no 
party to the fine, (Ac. or if an infant being party to the 
fine, and having prefent right, dies in his infancy : if a 
perfon beyond fea when the fine was levied, never re¬ 
turn, (Ac . a perfon inprifon dies whillt therein: or if one 
non compos, (Ac. dies fuch, in all thefe calcs, their heir a 
arc not limited to any time. 2 Lift. 519, 520. Five 
years are given after a remainder falls ; and five years af¬ 
ter the forfeiture of tenant for life. Plowd. 374. And 
he that hath two titles, fliall have two five years to make 
his claim. Jenk. Ca. 45. A future interdl of another 
perfon, cannot be barred by fine $nd non claim, until five 
years after it happens ; as in cafe of a remainder or rever¬ 
fion. 2 Rep. 93. Raym. 151# And wheie there is no 
prefent nor future right in land, (Ac. only a po. .bilky at 
the time of levying the fine, a perfon may enter and 
claim when he pleates. 10 Rep. 49. Alfo when there is 
only right to a rent, (At. ifluing out of lands, and not the 
land in the fine, the perfons that have it are not haired at 
all. 5 Rep. 124. 

No fine bars any eftate in poflWlion or reverfion, which 
is not devefted, or put to a right. 9 Rep. 106. He that 
at the time of a fine levied had not any title to enter, 
fnall not be immediately barred by the fine : but this is 
in cafe of an intereft not turned to a right, where a man 
is not bound to claim; and not in the cafe of tenant in 
tail, barring his iflue. 3 2 H. 8. c , 36. 

When an eftate is put to a right* and there comes a fine 
and non-claim, it is a perpetual bar. Carter 82, 162. 
A fine, grant and render was levied, and a fare facias 
brought end judgment given, and alfo writ of feifin 
awarded, but not executed; and afterwards a (ccond tme 
was levied and executed, and five years pafled; it was 
the opinion of the court that tlm fecond fine barred the 
tirA. March's Rep . 194. 2 Nelf. Abr 864. 

If a man attainted of treafon or felony, levy a 
fine bf his land, this, as to the King, and ford of 
whom the land is held, is void, and no bar to their difo 
advantage and title of forfeiture : but as to ail others 
it is a good bar. 2 Sbep. ft hr. 241, One levied a fine, 
and then was outlawed for treafon and diedj the heir 
reverfed* the outlawry, and it was held the Wife (hould 

5 D hav« 
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kave her dower, if flic bring her a&ion within five years. 
Moor, c . 876. A fine is levied by leffee for life, be. 
who continues the pofteftion, and pays the rent; it fhn.ll 
not bind the leffor, who (hall have five years claim after 
the determination of the Leftbe’s eftate, be. 3 Rep. 77* 
y 'S. If one doth levy a fine of my land, while I am 
in poiicfiion, this will not hurt me ; nor where a ilranger 
levies a, fine of my land-, let to a tenant, if the tenant 
pays me his rent duly: And if there is tenant in tail, or 
for life, remainder in tail, be. And the firll tenant in 
tail or for life, bargains and fells the land by deed iu- 
rolfod, and levies a fine to the bargainee, the remainders 
a 10 not bound; for the law adjudges them always in 
pofllJvn. 9 Rep. 106. 

Iadfe^fi who pretend title to the inheritance of the lands, 
cannot by fine bar the inheritance. 3 Rep. 77. But if a 
leafe is made for years, ami the JeiTor before entry of the 
leilec levies a fine with proclamations, and the lefiee 
doth not make his claim within five years, the leflee is 
ban cd, and no relief can be had for him ; for tho* 
the lefiee for years cannot levy a fine, yet he lhall be 
tamed by a fine levied by the tenant of the land, be. 
j; Rep. 124. If a perfon hath a remainder depending 
011 an dlate for years, and the termor is diffeifed, and 
a fine is levied and five years pafs, be. the termor and 
reverfioner are barred ; becaufe the termor might prefently 
have entered, and he in remainder had an aflife. Wejl. 
ikd. 18;. In cafe a perfon enters upon, and puts out a 
copyholder, and the dilfeifor doth levy a fine of the lands, 
if the copyholder fuller five years to pafs after the difleifin 
and fine, without making any claim, the intereft of the 
copyholder ami his lord arc hereby barred for ever: And 
if a copyholder makes a feoffment in fee upon good com 
iteration, .md the feoffee levies a fine with proclama¬ 
tions and rue years pafs, the lord is barred ; but if a 
copyholder himfelf levies a fine, and five years do pafs, 
the lord is not barred,* for the copyholder not having a 
freehold, the fine will be void. Wood's JnjL 247, 248. 

A fine of cejlui que truji ihall bur and transfer a trull, 
as it llioukl an eftate at law, if it were on a good confide* 
ration. Chan. Rep. 49. And fines of cejlui que uje are 
as good as if levied of immediate polfeflions, Uc. 1 R. 
3. c. 2. 2 Nelf. Air. 860. 

Interefts in ellates which may be barred by fine, are 
either intereils by Common law, or by cuftom ; as copy- 
holds, be. And if I have a fec-fimple, and am dificifcd, 
and the dilTeifor levies a fine with proclamations, and I 
do not claim within five years after, I and Jny heirs (al¬ 
lowance being made for impediments) are barred for 
ever. Plcwd. 353. 3 Rep. 79. If a man purchaie 

lands of another in fee, and after finding his title 
to be bad, and that a ftrangcr hath right to the land, 
Invites a line thereof with intent to bar him ; and he 
differs five'^ears to pafs without claim, be. he is 
barred c»f bis, fight for ever: And in thefe cafes none 
lhall be relieved in equity, 3 Rep. Dcfl. b Stud. 8 
* 55 * 

A fine with proclamations levied by perfons of lands 
intailed to them or their anceftors, be. is a good bar 
again!! their heirs, : laiming only by fuch intail. 32 
II. 8. c. 36. Where the anceftor is barred by the fincf 
there for the moll part the heir* is barred alfo. 9 Rep. 
105. Altho’ the ifl'ue in tail be within age, out of 
the realm, be. when a fine is had and the proclama¬ 
tions pa did ; the eilate tail lhall be barred. 3 Rep. 84. 
If the eilate palled by the fine, be afterwards (before 
all the proclamations had) avoided, it is faid the iftue 
in tail are barred by it. 3 Rep. gi. The tenant in 
tail, to him and the heiis male of his body, hath three 
foils, the fecond levies sl fne in the life of the father, and 
the father die* ; here the cldeft U not barred. But if the 
elder die without iffue, living the fecond, it is a bar 
to the third. Hob. 333. jfenk. Cent. 96. Tenant in 
tail difcontinues; the diicontinuee levies a fihe with pro¬ 
clamation, and five years puis turnout claim in the life , 
of tenant in tail : In this cafe the iflue may have a 
formed™, and fiiall not be barred ; for his father could 
nor rlaim, ’TA otherwife w here he is diffeifed, and the 
diffrii'or levies fuch fine; there the tenant in tail may 
claim, fcY. ■ Cent. igz. 


f 1 N 

A tenant for life, and he that is next in remainder 
in tail join in a fine, it is a good bar to the iilue in tail 
for ever, fo long as th*at ellatc-tail lhall continue. 10 
Rep . 96. But tho* a fine bars the eftate-iatl and the 
ijfue in tail , yet it doth not remainders or reverfom ; tho* 
recoveries bar them all. 

And if one makes his title as heir by another, and not 
by him that levied the fine, he is not barred. 1 Cm. 377. 
Alfo he that is privy in blood only, and not in rfate. is not 
within the fiatutn to be barred by a fine : As if lands 
are given to a man and the heirs female of his body, and 
he hath a fon and a daughter, and the foil levies a line, 
and dies without iftue, this is no bar to the daughter ; tor 
notwithftanding flic be heir to his blood, yet ihe is not 
heir to the eftate, nor need make her conveyance to it by 
him ; but if her father had levied the fine, it would hav* 
been otherwife. STrwr. 21 Jac* 

A fine, be. cannot deftroy an executory eftate, which 
depends upon contingencies, as it is uncertain whether 
there will ever be an eftate in being for the foe to work 
upon ; but a fine and recovery will bar an eilate in re¬ 
mainder, as that is an eftate veiled. 1 LUl. Abr. 617. 

KHates by liatutc merchant, ftatute ftaple, and elegit, 
may be barred, if a fine is levied, and thofe that have 
right fuller five years to pafs without claim, bit. 5 
Rep . 124. If a fine be levied of lands in ancient demefnc, 
it doth not bar by the ftatute of non-claim. Lut. 781. 
As deans, biftiops, parfons, be. are prohibited by fta- 
tutes to levy fines, and may not have a writ ofiight; they 
are not barred by five years non-claim, and rneir non- 
claim will not prejudice their fuccefibrs. Plowd. 2 38, 3; q. 

| Tf a corporation which hath an abfolute eilate, fo as to 
maintain a writ of right, is diffeifed of land, and a fine 
is levied by the diftbifor ; if they claim not m five year* 
they are barred; but in fuch cafe it is faid, that every fuc- 
ceflor being head of the corporation, may have a new five 
years to make their claim. Plowd. 5 3 7. 

By the ancient Common law, he that had right was to 
make his claim, be. within a year and a day t/' the 
foe levied and the execution thereof) or ho was birred 
for ever: But this bar is now gone ; and if a fine without 
proclamations according to the Common law be now le¬ 
vied, he that hath right may make his claim or entry, 
be. at any time to prevent the bar. 1 hjl. 254^26^-- 
By ftatute, a claim or entry to avoid the bar of a fine is 
to be made in five years: And no claim or entry lhall 
avoid any fine with proclamations, unlefs an adlion be 
commenced within one year after fuch entry, and prQ- 
fccutcd with effect. 1 R. 3. e. 7. 4 Ann. i. t6. 

Where a fine may be a bar as to fome hinds, and not 
. as to other lands. See P. Ah B. 98. A fine was ie- 
j vied, and five yeais palled without bringing a writ 
: error; and it was held a good bat within the S/at. tJH. 

I 7. c. 14. Cro. Jac. 333. But it has been adjudgedXhat 
! where five years pafs, that Hull not hinder, where the 
fine is erroneous 2 Nelf. Abr. 838. 

VI. IIow foes may be reverfed. 

Fines may be reverfed for error, fo as the writ of error 
be brought in twenty years, be. and not afterwards, by 
S/at. 10 b II W. 3. <-,14. 

As to erroneous fines, and the manner of reverfing 
them, it mull be obferved in the firft place, that no per¬ 
fon can bring a writ of error to reverfe a fine, or any judg¬ 
ment, that is not intitled to ihe land, bc. of which the 
fine was levied, for the courts of law will not turn out 
the prefent tenant, unlefs the demandant can make out a 
dear title , pojfejjton always carrying with it the preemp¬ 
tion of a good title till the right owner appears \ befides, 
where the plaintiff in the writ of error can’t make out 
a title, he can receive no damage by the line, which the 
writ of error always fuppofes to be done, tho’ it ihould 
be erroneous; and therefore it is no lefs than trifling with 
the courts of jufticc, to feek relief when he can’t make ap¬ 
pear he has received any injury, i* Roll. Abr , 747. Dyer 
90. 3 Lev* 36. 

But if there be feveral parties to an erroneous fine, they 
lhall all join with the party that is to enjoy the land, tho* 
they themfclvei can have nothing, 1 Roll . Abr. 747, 
Oyer 89. 


Another 
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Another rule to be obferved is, that nothing can be 
affigned for error that contradicts the record; for the re¬ 
cords of the courts of juflice, being things of the greateft 
credit, can’t be qudtiuned but by matters of equal noto¬ 
riety with thenifelves; wherefore tho’ the matter affigned 
for error ihould be proved by witndTes of the beft credit, 
yet the judges would not admit it. i Roll. Ahr . 757. 

Hence it is, that in a writ of error to reverie a 
fine, the plaintiff can’t aflign that the conufor died be¬ 
fore the tejle of the dedimus potejlatem, becaufe that con¬ 
tradicts the record of the conufance taken by the com- 
millioncrs which evidently (hew*, that the conufor was 
then alive, becaufe they took his conufance after they 
were armed with the commiflion and the dedimus iffued. 
Dyer 89. b. 1 Rail. Abr. 757. Cro* Elix. 469. 

But the plaintiff in errror may fay, that after the co- 
ruifmcc taken, and before the certificate thereof returned, 
the conufor died ; becaufe this is confident with the re¬ 
cord. 1 Rail. Abr. 757. 

If a leffee for years, or a diffeiffee, or one that hath 
right only to a reveriion or remainder, levy a fine to a 
flranger that hath nothing in ihe land, this fine will be 
void or voidable as to the flranger ; and lie that hath 
caufc to except againll it, may ihew that the freehold and 
jeijin was in another at the time of the fine levied, and 
that partes finis nihil habuerunt tempore levationis finis, 
and by this avoid the fine : And yet a difleifor, who hath 
a fce-fimplc by wrong in him, may levy a fine to a llran- 
per that hath nothing in the land, like unto one that is 
rightfully feifed of land in fee, £5 c. -and it will be a good 
fine. Plo-wd. 353. 3 Rep . 87. If the cognifor of a 

fine hath nothing in the land paffed, at the time of the 
fine levied, the fme may be avoided: But where the cog- 
nifer orcognifce is feifed of an dlate of freehold, whether 
by right, or by wrong, the fine will be a good fme in point 
of citato. 41 E. 3. r. 14. 22 Hen. 6. c. 43. 

fines are not revcrfible for rafure, interlineation, mif- 
entry, if c. or any want of form ; bur it is oihcrwife if 
of fubfiaiice. 23 Lltz. c. 3. A fme lhall not be re¬ 
verted for fmall variance, which will not hurt it; nor is 
there occasion for a precife form in a render upon a fine, 
becaufe it is only an amicable affurance upon record, 5 
Rep. 38, If a fine be levied of lauds in a wrong parifh, 
rho’ the parilh in which they lie be not named, it will be 
a good fine, and not erroneous, being an amicable af- 
furancc : And a line of a clofe may be levied by a lieu 
conus in a town, without mentioning the town, vill, &c. 
Godbk 440. 2 Cro. 574. 2 Mad. 47. If there be want 

of an original, or not writs of covenant for lands in every 
county; or if there is any notorious error, in the fuing 
out a fine, or any fraud or deceit, ifc. writ of error may 
Ire had to make void the fine. 1 Jnft. 9. 1 Cro. 469. 

bo if either of tiie parties dies before finilhed, (fc. And 
if the cognifor of a fine die before the return of the writ 
of covenant, (tho’ after the caption of the fine) it is 
faid it may be reverfed. 3 Salk. 168, If the Kings fi¬ 
ver is paid, before death of cognifor, the fine may be fi~ 
nijhed and good. See fevered cafes towards the end of this 
divifion. 

A writ of error may be brought in B. R. to reverfe a 
fine levied in C. B. and the tranfeript only, not the very 
record of the fine, is removed in thefe cafes: But if the 
court of B.R. adjudge it erroneous; then a certiorari goes 
to the chirographcr to certify the fine itfclf, and when 
it comes up it is cancelled. 1 Salk. 341: And where on 
a writ of error in B. R. to Reverfe a fine in C. B. the 
fine wa6 affirmed ; a writ of error coram voids refiden. 
hath been allowed to lie, , Ibid . 357, The court of B . 
R. will not reverfe a fine without a fit. fac . returned 
againll the tertenant, becaufe the cognifecs arc but no¬ 
minal perfons. Ibid. 339. A fine may be fet afide, by 
pleading that neither of the parties had any thing in the 
ejl&tc, at the time of levying the fine , See. But thofc 
that are privy to the perfon^that levied the fine, arc eflop- 
ped to plead this plea. 3 Pep. 88. In pleading a fine 
or recovery to ufes, the deeds need not be fet forth; 
but the pleader is to fay, that the fine, toY. was levied 
to fab ufes , and produce the deeds in evidence to prove 
the ufes. 8 H r . 3. B.R, 


Fines may be avoided where they are obtained by fraud, 
covin or difeeit, tho' there be no error in the procefi,; 
and that may be done either by writ of difeeit or aver 
ment, fetting forth the fraud or covin. Cro. Ehx. 471, 

I hus if a hue be levied of land in ancient dcmelhe, 
the lord lhall have a writ of difeeit againll the conufor 
and the tenant, and by that avoid the fine. F. N . B. 
98. a. Moor 6. 

If a fine be let ied to fecrct ufes to deceive a purchafer, 
and the comifoe pleads the fine in bar, the purchater may 
aver the fraud in avoidance of the fine, bv 2 7 cap. 
4. and fuch averment is not contrary to the record, be- 
Ctiufe it admits the fine , but fet j it afide for the covin and 
ftaudin obtaining it. 3 Co. 8. a . Plowd. 49. a. 

bo if a fine be levied upon an ufurious contrail, it 
may be avoided by averment, by 13 Elix. cap. 8. becauir 
fuch fine being levied for ends the law has prohibited, 
the law will not encourage any evafion out of the all, 
nor fuffer fuch ufurious contrails to be fupported by the 
folemn alls of the courts of jufticc againll the intention 
of the aft. 3 Co. 80, 

A fraudulent obtaining of a fine, or irregularity there¬ 
in, cannot be relieved againll in Chancery ; but mult be in 
the court wheic levied, though the officers may be exa¬ 
mined and puniihed, il" they did it rriminaliter. Pieced, 
Cane. 150. And where one was perfonated on levying a 
fine, it was not fet afide in equity, but a reconveyance 
ordered of the land. Hid. 151. 

If a feme foie marries after the dedinms potefiatem to 
take her fine, oY. the fine lhall nevmhekh be palled 
as her fine. Dyer 246. 

And if cither of the parties cognifor* die after the 
King’s filver is entered, the fine lhall be finilhed, and be 
good. 1 Cro. 460. 

A record of a fine may be amended, (if the King’s 
filver is paid) where it is the mifpriii^n of the clerk. 3 
Rep. 43. A fine is perfedt, when the King’s filver m 
paid thereon. 1 And. 229. 

Tho’ one concord will ferve for lands that lie in di¬ 
vers counties; yet there mull be fevcral wrirs of cove¬ 
nant. 3 Infi. zr. Dyer 227. A concord of a fine mny 
have an exception of part of the things mentioned there¬ 
in : And if more acres are named, than a mail hath in 
the place, or are intended to be paffed ; no moie lhall 
pafs by the fine than is agreed upon. 1 Leon. 8i. 3 Buffi, 
31.7, 318. A fine as well as a deed may be covinou?, 
and avoidable for this ; where it is fu fie red l>y fraud to 
deceive a .pui chafer, or creditor, C c. 3 R t p. 80. 16 
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Pines levied before the jullices in Wales ; or in the 
counties Palatine of Chefier , Durham , &c, have tho fame 
Iffcll as fines levied before the jullices of C. B. 34 
if 35 //- 8, 1. Z2. 37 H. 8. c. 39. z if 3 Ed.fi. r. 28. 
5 Elix. c. 27. &c. See Recovery. See alfo Corn. Dig. 
3 V. tit. Fine. 2 V . New Abr. 520 to 534. * Black. 
Com. 2 V. 118, 348, 352-3, fch. 3 ^ * 5 6 - 4 v ' 4 * 9 * 
422. and for Forms, 2 V. Appendix, xiv. 

Sometimes a fum of money paid lor the income of 
lands, ifc. let by Ieate, is called fine. l’ina alio 
fignifies an amends, or punilhment for an offence com¬ 
mitted ; in which cafe a man is faid facerc finem de 
trattjgrejfionc cum rege , ifc. See Pofi fines for offences, la 
all cafes it is a /Wconclufton or end of differences. 

jfinc ahiudlauho leftito ^cnemento qnoB fuft tie 
antique iDomlmco, Is a writ direlied to the jullices of 
C. B. for difannulling a fine levied of lands in ancient de~ 
mefne , to the prejudice of the lord. Reg. Qrig. 1 3, 

/ittCfi foj ailtcitifltfonfi. Were lines paidto the King 
hy his tenant in chief, for licence to alien their lands ac¬ 
cording to the St at. i Ed. 3. c. 12. But theft* are taken 
away by the Sfaf. 12 Car. 2. c. 24. 

Jrtncs foji €>ffettcc0, Fine, in this fenle, is amends 
pecuniary punilhment, or rccompence for an offence 
committed againll the King and his laws, or againll the 
lord of a. manor : In which cafe a man is laid finem /d- 
cere de travfgrejfiom cum rege , ifc. Reg. Jud. 1. 25. a. 
Cowell. ’ 

It feems that originally all puniflimenrs were corporal; 
but that after the ufc of money, when the piofiu of tho 

court* 



F I N 

courts arofe from the money paid out of the Civil caufe?, : 
and the fines and confifcatious in criminal ones, the com¬ 
mutation of punishments was allowed of, and the corpo¬ 
ral punilhmcnt, which was only in tcrrorm, changed into 
the pecuniary, whereby they found their own advantage. 
This begat the dtftin&ion between the greater and the 
letter offences ; for in me crimina majors there was at leaft 
n fine to the King, which was levied by a capiatur ; but 
upon the letter offences there was only an amercement, 
which was afrccred, and for which a dfiringm, ur aftion 
of debt only lay. 2 New Abr . i;oz. 

Under this head is to be confident, 

I. Who may fine and amerce, and for what . 

II . Hew fines, &c. may be mitigated and aggra vated ; as 
aljo how they may be recovered, and to <wbom they are 
payable* 

III. IVbat perfon r art exempt from being fined. 

I. Who may fine and amerce , and for what. 

Where a tlac.ite impofes a fine at the will and pleafure 
of the King, that k intended of his judges, who are to 
impofc the fine. 4 Inft. 71. Courts of record only can 
fine and imprifon a perfon, (except as after mentioned) : 
‘And fuch a court may fine a man for an offence commit¬ 
ted in court in their view, or by confefiion of the party re¬ 
corded in court. 1 Lill.Abr.G21. A man (hall be fined and 
impri foned for all contempts done to any court of record 
againfl the commandment of the King’s writs l5e. Q 
Rep. 60. If a perfon is arretted coming to the courts of 
jutiicc to anfwer a writ, the offender doing it ihall be 
fined for the contempt: But there has been a difference 
made whcie it is do.ic by the plaintiff in the writ, and a 
ilrangcr, who it is falu fhall not be fined. 9 H. 6. f- 

I Danv. 4O9. If an officer of the court neglects f .s 

duty, and gives not due attendance; a clerk of the peace 
doth not draw an indictment well in matter ot forn., or 
return thereof, upon a certiorari to remove the indif. 1 - 
meat into 4. R. Jf a fherift*, &c. make an inefficient 
return of a habeas corpus ittuing out of B. R. &c. Or 
if juttiecs of peace proceed on an indidlment after a cer¬ 
tiorari iffued to remove the indi&ment ; the court may 
fine them. 1 hill 620. When a juror at the bar 
will not be {worn, he may be fined. 7 IL 6. c. 12. 
And if one of the jury depart without giving his verdift; 
or any of the jury give their verditt to the couti before 
they are all agreed, they may be fined, 8 Rep. 38. 40 

Jfi. 10. , , „ , r 

Alfo the fhcriff in his torn, and the fteward of a court- 
lect, have a diferetionary power, either to award a fine, 
or amercement for contempt to the court; as for a fm- 
tor’s refufing to be fworn, fcfc. and the ileward of a 
court-ket may either amerce or fine an offcndei, upon 
an indictment for an offence not capital, within his 
jurifdiaion, without any farther proceeding or trial ; 
especially if the crime were any way enormous, ai an 
affray accompanied with wounding. Kcilw. 66. Kit thin 

^{ t Is faid, that feme courts may imprifon, but not fine, 
as the con f tables ar the petit feffions. 11 Co. 44. I RoL 
Rep. 74. 11 C 4 ;. b. Alfo fome courts cannot fine or 

impiilbn, but uneVce; as thf county, hundred, &c. 11 
Co. 43. b. But fomc courts can neither fine, imprifon, 
nor amerce; as ecclcfiallical courts held before the ordi¬ 
nary, archdeacon, tSV. or their commiflaries, and fuch 
who pi ocecd according to the Canon, or Civil law# 11 
Co. 44. a. 

Every court of rccoid may jnjoin the people to keep 
filence under a pain, and impofc rcafonabk fines, not 
only on fuch as flail be con titled before them of any 
crime, on a formal prqfecuitojt, but alfo on all fuch 
as (hall be guilty of any contempt in the face of the 
court; as by giving opprobrious language to the judge, 
or obllinately refufing to do their duly as officers of the 
court. 11 H. 6. 12 . b. 1 R'jL Abr. 219. 8 Co. 38. 

II Co. 43. Cro. Eltz. 501. 1 S/d. 145. 

If a dead body in prifon, or oth^r place, whereon 
an inqueil ought to be taken, be interred, or fuffered to 
lie fo long, that it putnfy before the coroner hath viewed 
it, the gaoler, or townttiip ttiall be amerced. 1 Kcb. 278. 
z Hawk* P. C. 48. If any homicide be committed, or 
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dangerous wound given, whether with or without malice, 
or even by mifadventure, or ielf-defence, in any town, or 
in the lanes or fields thereof, in the day-time, and the of¬ 
fender cfcape, the town fhall be amerced ; and if out of 
a town, the hundred fhall be amerced. 3 lnft. 53. 4 
lnft . 183. Cro. Car. 252. 3 Leon. 207. 2lnft.$\$. 

Dyer 210. 

Befides fines impofed for offences, it feems, that re¬ 
gularly there was a fine or amercement in all actions; for 
if the plaintiff or demandant did not prevail, it was 
thought reafonable that he ttiould be punilhed for his unjutt 
vexation; and therefore there was judgment again ft Jinn, 
quod fit in mifericordia pro falfo clamore. 8 Co. 59, 
f. N. B. 75. 

Hence when the plaintiff takes out a writ, the fhcriff, 
before the return of it, was formerly obliged to take 
pledges of profecution, which, when fines and amerce¬ 
ments were confiderablc, were real and rcfponfible perfons, 
and anfwcrable for tnofe amercements; but being now lb 
very inconfiderabie, that they aie never levied, they 
are only formal pledges entered, ska John Doe and 
Richard Rot. I Sand, 227. See tit. Rail. 

In all actions, where the judgment is againft the de¬ 
fendant, it was to be entered with a mijericordia , or a 
capiatur ; and herein the difference k, that if it be an 
adtion of debt, or founded on a contract, the entry is 
ideo in mijericordia , without attcfling any ium in cm tain, 
which was afterwards affeered by the coroners in the 
proper county; but if it were in action of trcfpaft, the 
court fee the fine, and levied it by a capiatur. ii Co. 60. 

I Roll. Abr. 212 , 219. Cro. Eltz.. 844. Cto. Jac. 255. 
Therefore, 

Jn action s quare <vi 1 $ armis, as (rcfpafiv, ami the like ; 
if judgment pak again ft the defendant in a court of re¬ 
cord, he fhall be fined. 8 Rep, 59. Butin actions winch 
have not fo me thing of force, or fraud, or deceit 10 the 
court ; if the defendant comes the firtt day he is called, 
and tender the thing demanded to the plaintiff, he is 
not to be fined. 5 Rep. 49. 8 Rep. 59, Go, 99. 3 

Ajf. 9. 22 AJf. 82. I Danv. Abr. 471. 1 Vent. 116. 

All capiatur fines are taken away by St at. 4 ‘J 5 W. 
& M. c. 12. Except where a defendant pleads non eft 
factum , and it is found againft him. t till. Abr. 621. 
In trefpafs, aflault and battery, tsY. there can be no 
capiatur pro fine entered fince this St at. See Capiatur. 

II. How fines , ISc. may be mitigated and aggravated ■, 
as alfo how they may be recovcnJ, and to wtjo.-x they 
are payable. 

A fine may be mitigated the lame term it wa» 
fet, being under the power of the court during chat 
time ; but not afterwards, J. Raym. 376. And 

fines afletted in court by judgment upon an infor¬ 
mation, cannot be afterwards mitigated. Cro. Car , 
251. If a fine certain is impofed by flatute on any 
conviction, the court cannot mitigate it ; but if the 
party omv 1 in before conviction, and fubmits to the 
court, they may affefs a lefs fine; for he is not con¬ 
victed, and perhaps never might. 3 Salk. 33. The 
court of Exchequer may mitigate a fine certain, becaufe it 
is a court of equity, and they have a privy feal for it. 
Ibid. 

If an exceffive fine is impofed at the feffions, it may 
be mitigated at the King’s Bench. 1 Vent . 336. A de¬ 
fendant being indited for an afiault, confefled it, and 
fubmitted to a final! fineand it was adjudged that in 
fuch a cafe he may produce' affidavits to prove on the pro- 
fecutor, that it was fon afiault, t k and that in mitigation of 
the fine; though this cannot be done after he is found 
Guilty. 1 Salk, 55. If a perfon is found Guilty of a 
mifdemeanor upon indictment, and fined, he cannot 
move to mitigate the fine, unlefs he appear in perfon; 
but one abfent m^y fubmit to a. fine, if the cleric in 
court will undertake to pay # it. 1 Vent. 209, 270. 1 

Salk. 55. 2 Hawk. 446. It is a common practice in the 

court of B.R. to give » defendant leave to fpeak with the 
profecutor, 1, e. to make fatisfa&ion for the cotts of the 
profecution, and f aJfo for damages fuftained, that there 
may be an end of fuits; the court at the fame time (hew¬ 
ing on that account an inclination to fet a moderate fine 

on 
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bn behalf of the King. Wood's hjh 6 53. And in cafes, 
where coils are not given by law, after a profecutor has 
accepted colls from the defendant, he cannot aggravate 
the line ; becaufe having no right to demand colts, if he 
takes them, it lliall be intended by way of fatisfattion of 
the wrong. 2 II. P. C. 292. 

AU fines belong to the King, and the reafon is, becaufe 
the courts of jufiice are fupported at his charge ; and 
where ever the law puts the King to any charge for the 
fupport and proteftion of his people, it provides money 
for that purpofe. Brat 7 . 129. When a perfon is fined 
H> the King, notwithllanding the body remains in prifon, 
it is faid the King (hall be fatisfied the fine out of the of- 
fender's ellate. 4 Leon* c. 393. 

As to the method of recovering fines. 

By the Common law, the King, or Lord may, at their 
election, diilrain, or bring an aftion of debt for a 
fine or amercement. Cro, Elis., 581. Savil 93. Rafi. 
Ent . 151, 553, 606. 2 H, 4. 24. b, 10 H. 6. 7, 

Raym. 68« But every avowry, or declaration of this kind 
ought exprefly to Ihew, that the offence was committed 
within the jurifdi&ion of the court, for if it were not, 
all the proceedings were coram non judice , and a court 
(hall not be prefumed to have a jurifdi&ion where it doth 
not appear to have one. Hob, 129. Raft. Ent, 553. 
Co, Ent, 572. Alfo it is advifeable to alledge, that the 
offence was committed, as well as prefented, and to fliew 
the names of the prefentors and the aftceror* in fetting 
forth a prefentment or affeerment, and alfb to fliew that 
proper notice was given of holding the court. But for 
this, vide Ha wk. P. C . 59, 60. 

Of common right, a diftrefs is incident to every fine 
and amercement, 111 a torn or lect for offences of right 
within the jurifdibion thereof; but if the offence were 
only the negleft of a duty created by cuitoni, and of a 
private nature, it is clear, that there muft be a cufiom 
to warrant a difirefs , and perhaps fuch cuilom is alfo ne- 
ceffary, though the duty be of a publick nature. 2 Hawk 
JP. C . 60. 

Alfo the (heriff, or lord mayor may for fuch fines or 
amercements diilrain the goods of the offender, even 
in the highway, or in land not holden of the lord, unlcfs 
fuch land be in the poffclfion of the crown. 1 Rol. Ab 
670. 2 bifi. 104. But fuch fines and amercements be¬ 

ing for a perfonal offence, no ftranger's bcafts can law 
fully be diftrained for them, tho' they have been levan 
and couchanL upon the lands of the offender. O-wen 146 
Noy zo. 

A joint award of one fine againft divers perfons i 
erroneous; it ought to be feveral againft each defendant 
for otherwife one who hath paid his part might be conti 
'**' nued in prifon till the others have paid theirs, whic 
would be in cfledl to punifti for the offence of another 
2 Hawk. 446. Fines to the King are ejlreattd into th 
Exchequer. See farther as to fines. Black, Com. 3 
^ 59 ' 4 y ' 37 2 * 

Jfl'neS le iRop, Are all fines to the King; and un 
dcr this head are included fines for original writs. Or 
ginals on trefpafs on the cafe, where the damages are lai 
above 40/. pay a fine, vise, from 40 /. damages to 100 
marks, 6 x, 8 d. from 100 marks to 100/. the fine is iox. 
From 100/. to 200 marks, 13J. 4 d. From 200 to 400 
marks, 16 s, 8 d. From 400 marks to 200/. it is 1/. 
fine ; and fo for every 100 marks more, you pay 6 s. 8 d. 
and every loo l. further iox. Pradif. Attorn. 1 Edit. p. 
132. And fines are paid for original writs in debt\ for 
every writ of 40/. debt, 6 s. 8 I/, and if it be of 100 
marks, but 6 s. 8 d. and for every 100 marks 6 s* 8d. bV. 
alfo for every writ of plea of land\ if it be not a writ of 
right patent, which is for the yearly value of 5 marks, 

6 s. 8 d. and fo according to that rate. 19 H.6. 44* 

7 H. 6, 33. Nenv Nat . Br. 212? 

jlfiitc non capfenoo pjo fmlctot fMocitantio, Is a writ 
to inhibit officers of courts to take fines for fair pleading. 
Reg. Orig. 179. 

Jfittc cnptenDo 930 Cwfab &c. A writ lying where 
a perfon upon convidion of any offence by jury, hath his 
lands and goods taken into the King's hand, and his body 
is committed to prifon, to be remitted his imprifonment, 
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and have his lands and good:* redelivered him, on ob* 
lining favour for a ium ol money, bY. Reg, Orig. fo!, 
42. 

pto l&ctulTu'Qtu (aptcit&a, Is a writ that lies for 
he rdeafe of one imprifoned for a red/JJdfin, on payment 
f a reafonablc fine. Reg. Ong. 222. 

fiat /ejects where a perfon is forced \a da that which 
he can no ways help; fo that it teems to fignify -m abto- 
‘ute neceflity or conftraint not avoidable. ° Old Nat. Br* 
68. Stat. 35 H. 8. c. 12. 

h'mrc, To fine, or pay a fine upon compofition and 
making fatisfatlion, bV. It is the fame with fnnn faerre , 
.mentioned in leg. 11. 1. c. 53. And in Bn„rp/on, p. 

I IOC . - Thiando Rex Scotiaj cum domino rege tiuivit., bY. 

Ana in Hoveden, p. 783. 

iftnttio. Death, fo called; bccaufc vita fiuitur merit. 
Blount. 

ifftaojfl of (Stall) ant) ^fitter, Are thofe perfons who ‘ 
purify and feparate gold and filver from coarfer metals* 

.>y fire and water. 4//. 7. c. 2. They are not to allay 
t; or fell the fame, five only to the mailer of the mint, 
void finiths, ttJc. Ibid. 

JFftbfare and firmitc; See Fcrdfare and Ferdwit, 
Log. Canuti, par. 2. c. 22. 

^iricDcimga, A preparation to go into the army. Leg. 

iPirr and jFifOfOCfefl. Churchwardens in London and 
within the bills of mortality, are to fix fire-cocks, b<. 
at propei dilUnces in ftreets, and keep a large engine and 
hand-engine for extinguifliing fire, under tlie penalty 
of \ol. Ac. Stat. 6 Ann. c. 31. To prevent fire,-., work¬ 
men in the city of London. bV. muft erect party-walls be¬ 
tween buildings of brick or itone, of a certain thicknefs, 
uder penalties, Stat. 7 Ann. c. 17. l 1 Geo. 1. 
r. 28. 33 Geo. 2. c. 30. and4C™. 3. c. 14 And on 

the breaking out of any fire, all the»confhiblcs and beadles 
Jhall repair to the place with their ftaves, and beaffilling 
in putting out the fame, and caufing people to work, bV. 
No action Avail be had againft any perfon in whofe houfc 
or chamber a fire fhall begin. 6 Ann. c. 31. 10 Ann . 

r. 14. 

Firemen exempt from being imprefled, 6 Ann. c, 31. 

/. 2. Penalty on fervants firing houfes by negligence, 

6 Ann. c. ^x. fee. 3. Reltriflions of boiling turpentine* 

7 Ann. c. 17. fie, 11. Stock in fire-offices how taxed. 

4 Geo. 3. c. 2. j. 54. See At fan. 

jHxcbUXt, (Sax.) Signifies a beacon or high tower by 
the fca-iide, wherein were continual lights, either to di- 
reft failors in the night, or to give warning of the ap¬ 
proach of an enemy.— dhtodfine dtlatione levari b’ reparuri 
fuc. figna b’ firebares juper mantes altiores in quohbet hun- 
dredo, ita quod iota pairia t per ilia figna t quct.ejatnquc 
nccejfe fucrit , pr<emunire potefi , bY. Ordinatio obfir-vau¬ 
dit a Lynne vfque Yarmouth. Temp. Ed. 2. 

jr ire bote, Fuel for firing for neceffary ufe, allowed by 
law, to tenants out of the lands, granted them. See 
Efio-vcrs. 

Is taken for viduals or pro\jfions; alfo rent, 

bv. 

/irma 3 Plba, Rent of lands let to farm paid in filver* 
not in provifion for the losd's ho ufe. 

iFirtna Was a cuftom or tribute paid towards 

the entertainment of the King for one night, according to 
Dome/day. — Comes meriton T. R. G. reddebat fir mam unius 
noftL, tsfr. i. e. provifion or entertainment for one night, 
or the value of it. Temp. Reg. Ed~v. Confiff. 

rfHrmam tBcgiff, Anciently pro villa regia, feu regis 
manerio. Spelm. 

Jfttmatio, Firmattorns Tempus. Doe feafon, as oppofed 
to buck feafon. 31 H. 3. Firmatio fignifies alfo a fup- 
plying with food. Leg. ln# t cap. 34. 

Jfmwuta. Will, dc Crcjji gave to the monks of Ely in, 
a null, cum libera firmura of the dam of it. Reg, deBlyth. 
This has been interpreted liberty to fcour and repair thcr 
mill d im, and carry away the foil, iSc. And Dr. Thorn¬ 
ton Engliflie:> it Free Firmage. 

^firc-Ptbcal. See Ordeal , and BJmA. Com. 4 V. 
33 6 * 

No perfon whatfuever ftiall make, fell, 
bV. fi{uibbs, rockets, ferpeats, b*. ox cafes, moulds, 
5 E br. 
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tfc. for making fuch fquibbs, And every fuel) offence 
ihall be adjudged a comtnon nufance. 

Perfons throwing or firing fquibbs, Ifc. or flittering 
them, to be thrfnvn or tired from thdr huufes incur 
a pi unity of 70s. I.ikewife perfons throwing, calling or 
fi; i.j'j, or aiding or a fluting in the throwing, calling or 
hnng of any iquibhs, rockets, ferpents, or other nre- 
wnika, in or into any publick tlrect, houfc, fliop, river, 
highway, road or palfage, incur the like penalty of 20 s, 
and on nonpayment may be committed to the houic oi 
correction, htat.<)<£ 10 IV* 3. c. 7. 

ft. B. This (iatuu d.th not take from any perfin injured, 
by throwing of fquibbs, &c. the remedy , at Common law, 
fur thi pasty nn+y maintain a fpecial aftion on the cafe, or 
ire j pa fs, cf t - fr recovery tf full damages. 

(Pnmiitcv) Arc the profits after avoid¬ 
ance, of every fpiritu.il living for the fir 11 year, according 
to the valuation thereof in the King’s books. Thcfe were 
given in ancient times to the Pope throughout all chriiten- 
dom ; and were iiril claimed by him in Engl amt of fuch 
foreigner?, as he bellowed benefices on here by way of 
proviiioii; afterward* they were demanded of the clerks 
of all Ipiritunl pations, and at length of all other clerks 
on their admiflion to benefices: but upon the throwing off 
tile Popes fupremacy in the reign of Hen. 8. they 
w'Te tnuifluted to, and veiled in, the King, as appears by 
the far* 26 If. 8. c. 3. And for the ordering thereof, 
theic was a court erefted 32 H. 8. but diflblved A/.no 1 
Mar. Though by 1 Eliz. c. 4. thcfe profits are reduced 
again to the crown, yet the court was never reilored ; for 
nil matters formerly handled therein, were trailsfe 1 red to 
the Ex, heyner, within the furvey of which court they now 
remain. By fat. 26 H. 8. the Lord Chaucelloi, Ci’ ! 
is impowered to examine into the value of Fnffrtuti ; and | 
clergymen entering on their livings before the fame ate : 
paid or compounded, /ire to forfeit double value. But 
the i Eh'u c. 4. ordains, that if an incumbent on a bene¬ 
fice do not live half a year, or is oulted before the year 
expired, his executors are to pay only a fourth part of the 
b'irflfruits ; and if he lives the year, and then dies, or 
he milled in fix months after, but half of the Ftrfl fruits 
(lull be paid. And by this flature livings not above io/. 
ptr Ann. ft fc* are difeharged from payment of thcfe duties : 
ai, are alfo benefices under and not exceeding 50/. a year, 
by flat * 5 Ann . c. 24. The 2 Ann . c. u. fettles upon a 
corporation the Firf fruits and tenths of all benefices for 
the rnamtcnan.e of the poor clergy ; which is called the cor¬ 
poration of the bounty of Anne* See the aft, relating 
to large walk's in Torkfinre. inclofed, a fixth part for the 
benefit of poor clergymen , whofe livings do not exceed 
40/. per Ann . St at. 12 Ann . c, 4. Vide 3 Geo. 1. 
c.io. Black. Com. 1 V. 284. 2 /A 67. 4 V. 106. 

iftfl) ailt> ifithing. No ftfherman iliall tile any net or 
engine, to dcllroy the fry of liih : and perfons ufing nets 
for that purpofe, or taking falmon or trout out of feafon, 
or any full under certain lengths, are liable to forfeit ;ji. 
and jufticcs of peace, ar.d Lords of Ieets have power to put 
the afts in force. See 1 El. c . 17. 3 Jac. 1. c. 12. 
30 Gen . 2 . (. 21. tJ poll. No perfon may fallen nets, 
<Dc. aerols rivers to dcllroy filh, and diliurb paflage of 
\eilek, on pain of 5 /, fat * 2*ti. 6. e. 15. None lhall 
filh in any pond or moat, ftflr. without the owner’s licence, 
on p.du of three months imprifonment. 31 //. S. e. 2. 
And 110 perfon lhall take any filh in any river, without 
the confent of the owner, under the penalty of 10 s. for 
the ufc of the poor, and treble damage to the party 
rieved, leviable by diilrcfl of goods; and for want of j 
dittrefs, the offender L 10 be committed to the houfc of 
correction for a month : alio nets, angles, ft fc. of pothers 
may be foisted, by the owners of river% nr by any perfons 
by warrant from a j nil ice of peace, lAc. 22 (A 23 Car. 2, 
c. 25. 4 ftf 5 IE* ftf M. c. 23. The flat. 4^5 Ann. 

£".21. was made for the iucreate and preferv uion of falmon 
in rivers in the counties oi S-satrampton and Writs ; requL 
ring that no falmon be taken between the id of ' Augnfl and | 

12th of November, or under fire, ft fc. And by 1 Geo. 1. j 
c . 18. falmon taken in the river Severn, Dee, Wye, 
Were, Ou/e, See* are to be 18 inches long at lead ; or 
the perfons catching them ihail forfeit $ l. And fca fifh 
fold mud be of the lengths following, viz. Bret and 
turbot 16 inches, bril and pearl 14, codlin, bafs and 
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mallet 12, foie and place 8, Bounders 7, whiting 6 id 4 
ches long, &c. on pain of forfeiting 20 j, to the poor* 
and the fifh. Vide the ilatute. Perfons that import any 
fifh, contrary to the 1 Geo. 1. c. 18. for better perventing 
frejh fiih taken by foreigners being imported into this 
kingdom, ftfe.^ lhall forfeit tool, to be recovered in the 
a urt> at Weflminfter , one moiety to informers, and the 
oihcr to the poor ; and mailers of fmcaks, hoys, boats, 
6; e. in which the fifii lhall be imported, or brought 
on (horc, foifeit 50/. AJfo felling the fame in Eng- 
land, is liable to 20 1 * penalty. Sfat. 9 6V0. c. 33. 

By th tflat. 2z Geo* 2. c. 49. contrafts for the buying 
fifh (except freih falmon, or folcs brought by land car¬ 
riage, oyllcrs or fait or dried fifh) to be Ibid by retail be¬ 
fore the fame ar.* brought to market and expoJed to fale, 
are declared voi 1 ; and each party contracting lhall for¬ 
feit 50 1 . And fi.'hermcn not felling their filh within eight 
days after thc r arrival on the coaft between North Yar¬ 
mouth and Dover, lhall forfeit the cargo, vcli’el and tackle, 
ck. And fca iifh under the dimenlions prohibited by 
the flat. 1. Geo. 1. may be expofed to fale, provided they are 
tak.ni with .1 hook, and fo not capable of being preferved 
alive. But fee flat. 33 Geo. 2. t. 27. made to regulate 
the fale of fifh at the hrll hand in the fifh markets in Lon¬ 
don and H'eflminfltr ; and to prevent falcfmen of fifh buy¬ 
ing filh to fell again on their own account; and to allow 
bret and turbot, brill, and peail, although under the 
rcfpefti.c dimen lions mentioned in 1 Geo. 1. c. 18. to 
be imported and fold ; and to punilh perfons who lhall 
take or fell any fpawn, brood, or fry of fifh, unfizeable 
fifh, or fifh out of ficafon, or fmelts under the fize of five 
•ache?,. By this aft every mailer of a veffel is to give a 
:tiie -i^coui.t of the fevcral forts of fifh brought aiive to 
tiie hurt in his veffel, and if after fuch arrival, he lhall 
wilfully dcllroy or throw away any of the laid fifh, not 
being unwholcfome or unmarketable, &c. he is liable to 
be committed to the houfe oi correftion, and kept to hard 
labour for any time not exceeding 2 months noi Jefs than 
one. And fee farther 2 Geo. 3. c. 15. for the better fup- 
plying the cities of London and Wejlminfler with fifh, and 
to reduce the exorbitant price thereof; and toproteft and 
encourage fifhermen, 

Whale and Sturgeon, which the King is in- 
titled to when either thrown on fhore or caught near the 
coails. P/o<ivd. 31^. Black. Com. 1 V. 290. 

of, and property of fifh. It has been 
held, that where the Lord of the manor hath the foil on 
both fides the river, ’tis a good evidence that he hath the 
tight of fifhing, and it puts the proof upon him who claim* 
liberum pifanam ; but where a river ebbs and flows, and 
i* an arm of thefea, there ’tis common to all, and he who 
claims a privilege to himfelf muft prove it; for if trcfpafp 
brougnt for fifhing there, the defendant may juftify that 
the place where is arachium t/taris, in quo unufquifquc fub- 
| dtius do mini r t vis hahet & habere debet liberam pifeartam : 
I11 the Seven, the foil belongs to the owners of the land- 
on each fide ; and the foil of the river Thames, is in the 
King, ifi* but the fifhing is common to all. 1 Mod. 105. 
He who u owner of the foil of a pfivate river, hath fipa* 
ralis pifearia ; and he that hath libera pifearia, hath a 
property in the filh, and may bring a polieUbry aft ion for 
them ; but communis pifearia is like the cafe of all other 
commons. 2 Salk. 637. One that has a clofc pond in 
which there are fifh, may call them pifccs fuos in an indift* 
mcnr, isfr. But he cannot call them as bona & cat alia , if 
they be not in trunks. Mcd.'Ca. 183. There needs no 
privilege to make a fifh pomf; as there doth in cafe of a 
warren. Ibid. See Black. Com v 2 V. 34, 39, 417. 1 
JFtJbctmcn. There lhall be a matter, wardens and af- 
fillants of the Fi/hermen's Company in London, chofcn year¬ 
ly at the next court of the Lord Mayor and Aldermen 
after the tenth of June, who are conllituted a court of 
affiilants ; and tfcey fhall me»‘t once a month at their com¬ 
mon hall, to regulate abuta in filh cry, regitter die names 
of fiihermen, and mark their boats, kAc. See flat, g 
Ann. e* 26. Fijh and Fijbing, Herrings, &C. 

A Royal Fijhery of England was eftablifhcd in 
the reign of King Car. 2. and the members of it incor¬ 
porated into a company. The crown hath power to di- 
red 20j. out of every tool. South-Sea flock, to be ap~ 
l plied 
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• plied for Improving rhe fifhery of the kingdom; carried 
on to Greenland) and in other Northern leas. St at. 9 
Ann. e. 2i. Arid for recovery of the Brilljh fifhery, al¬ 
lowances are made on fiih exported to other countries, (Ac. 
Slat. 5 Geo . I. c. 2 8. Fijhery in Scotland to be improved 
according to the articles of the union. 13 Gee. 1. c . 30. 
By fiat. 2 2 Gto. 2. c. 45;. The whale fijhery is fur¬ 
ther incouragcd and inJarged. And fee fiatutes 23 Geo, 
2. c. 24. and 26 Geo. 2. c. 9. for the encouragement of 
the Britijb White Herring Fijhery. And tit. Fijh and 
Fijhing. 

JFilbgrtfth, A dam or wear in a river, made for the 
taking of fiih, especially in the rivers of Onj's and Humber. 
23 H. 8. c. 18. 

jftaco* A place covered with Handing water. Mon. 
Ang. Toni. I. p. 209. 

jplelfa, A feathered or fledged arrow, a fieri avow. 
Radulphus de F. tenet * (Ac. per fer-vitium reddendi per An¬ 
num viginti Flettas. Dots. Reg. 9 Edw. 1. 

^Fieih&tte or JrltgbtlMttC, (from the Sax. Flytb fig a (A 
Witfe, Mulfld) In our ancient law fignifies a difeharge 
from amerciaments, where a perfon having been a fu¬ 
gitive , comes to the peace of our Lord the King of 
his own accord, or with licence. Rafial. 

JplCCt, (Sax. Fleet, i. e. Flota , a place of running- 
water, where the tide or float comes up) Is a famous 
frifion in London, fo called from a river or ditch that was 
formerly there, on the fide whereof it flood. To this 
prifon men arc ufually committed for contempt to the 
King and his laws, particularly againll the courts of jjuf- 
tice ; or for debt, when per fans are unable or unwilling 
to fatisfy their creditors; there are large rules, and a 
warden belonging to the Fleet Frljon, Sec. Stat. 8^9 
W. 3. c. 7. By a late ilatutc, the warden of the Fleet 
was difabled to hold any office, for his notorious op- 
preflions of the prifoners ; and the King was impowered 
to grant the laid office to fuch perfon as he fhould think 
fit, (Ac. 2 Geo. 2. c. 32. 

JflCCt-lDttClj. The Lord Mayor of London, (Ac. may 
fill up Flnt-Ditik* and make the foil level with the facets; 
and the fee is veiled in the Mayor and commonalty. Stat. 

6 Geo. 2. c. 2i. And now, by virtue of the a& for build¬ 
ing BLukfryars Bridge the ditch is in part arched over, 
.and fo filled up to the foot of the bridge, that the ground 
is now level with Fleet -ft reet* 

•fleet of bee Flota Namium, and Navy Royal 

of England. 

Jflcm, Flema, (from the Sax. Than , to kill or flay) 
An outlaw; and by virtue of the word Flrmaflare were 
claimed bona J'elonum , as may be collected from a quo war¬ 
ranto Temp. Ed. 3. 

^ricmcncfdt, JPlcmcncsMntljc, ^Ipmenafrtmtbc, 

’ Signifies the receiving or relieving of a fugitive or outlaw. 
Leg. In #, c. 29, 47. LL. H. 1. c. 10, 12. 

Jflemc0tXNt<r, (Sax.) Fleta , who writes of this word, 
interprets it habere cat alia fiugiti-verum. Lib. 1. c, 47. 

^tfgbCte, Malls for fliipS, —— Concejfit etiam m, 
Flighcrs ad juam propfiam navem, colligendas in territorio, 
(Ac. Mon. Ang. Tom. 1. p. 799. 

JfUgbt* For any crime committed, v which implies guilt. 
See Fugitives. And Black. Com. 4 V. 380. 

^loo&tnarb. The mark which the lea makes on the 
fliore, at flowing water and the higheft tide : it is alfo 
called High-water Mark. 

JfiOJCUCC, An ancient piece of Englijb gold coin : every 
ound weight of old ftandard gold was to be' coined into 
fty Florences , to be current at fix Shillings each; all 
which made in tale fifteen pounds, or into a proportionate 
number of halfi Florences* or (quarter pieces, by indenture 
of the Mint. 18 Ed. 3. 

JftOjfn, A foreign coin, in Spain 4 s. 4d. Germany 
3 s. 4 d. and Holland 2 s. And in fomc parts of Germany , 
accounts are kept in Florins . 

Jftota natofum, A fleet of fhips.- - Rex, (Ac. Sciatis 

quod conftiluhnui Johannem de R. Admirallum noflrtm 
FlOtac Navium ad ore aqua Thamifi !r ver/us partes cccidcn- 
tales> (Ac. Rot. Francia, 6 R. 2. m. 21. 

JflOtaijctf, Are fuch things as by accident fwim on the 
top of great rivers; the word is foretimes ufed in the 
commiflions of Water Eaifyp. 
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itflotfam, Is where a flap is funk or call £wa y, and thO 
goods are floating upon the fea. 5 Rep. 106. Flu/am, 
Jetfinm and Lagan are mentioned together ; Jet/am being 
where any thing is raft our of the fhip when in danger, 
and the /hip notwithflanding peri/heth ; and Lagan is 
when heavy goods are thrown over-board before the wreck 
of the ihip, which fink to the bottom of the lea. Lex 
Merest. 149. The King Ih.dl have FUtjim, fitjam and 
Lagan, when the ihip is loft, and the owners of the goods 
arc not known ; but not otherwise. F. A 7 . B. 122. Where 
the proprietors of the goods may be known, they have a 
year and a day to claim Flu jam . 1 Kcb. 6^7. Flu jam p 
Jet/am, (At. any pejfon may have by the King 3 :, grant; 
as well as the Lord Admiral, (At. Lex Manet! 149. 
Sec f2 Ann. ftdt. 2. r.JjS. 26 Geo. 2. c. 10. and 
titleTfmL 

^FoCciJC, (Focagium) The fame with liou/e-buc or Fire 
bcle. 

jfcc.l!, A right of taking wood for firing : In eadevt 
Haul 10 Car rat as Fo calcs ret ipienda r atrnuatim per vijum 
jerviinth met. Mon. Ang. Tom, 1 p. 779. 

^fotJCl*, (Sax. Ftnla, i. c. Alimentum) Any kind of 
meat An- borfes, or other cattle : and .among the Feudijts 
it is ufed for a prerogative of the prince, to be provided 
with corn and other meat for his horfes, by his fub- 
je&s, in his wars or other expeditions. Hotom. de verb. 
Feudal. 

JpODcrtO^fum, Provifion or fodder, to be paid, by 
cuftom to the King’s purveyor. Cartular. St. Edmund. 
MS. fill. 102. 

^Pocnuo nnutfeum. Where money was lent to a mer¬ 
chant to be employed in a beneficial trade, with condition 
to be repaid, with extraordinary inteiell, in cafe fuch a 
voyage was fafely pet formed, the agreement was fome- 
times called fioenus nauticum , fometimes u/ura man tuna. 
But a?j this gave ai opening for ufurious raid gaming 
contracts, 19 Geo. 2. c. 37. enatts, that all money lent on 
bottomry or at rcppondcxim, on veifels bound to or from the 
Eafl-Indies, fliall be exprefidy lent, only upon the /hip 
)r merchandize; the lender to have the benefit of fal- 
vage, (Ac. Black. Com. 2 V. 459. Mol.de jnr. mar. 361* 

jfFocfa, (IT. Foijjon) Grafs, herbage. Mon. Aug. Tom. 
2. p. ?o6. 

jffogatjc, (Fogagtum) Fog or rank after- graft, not catca 
in Summer. LL. Forejlar. Sut. c. 16. 

JfoitcvctO, By Blount are interpreted to be vagabond!. 
See Faitours. 

^OlcTaiWfS, {Sax.) Copyhold lands fo called in the 
time of the Saxons, as charter lands were called Bet-lands* 
Kitch. 174. Falkland was terra 'Vidgi or popular is the 
land of the vulgar people, who had no certain eftate 
therein, but held the fame under the rents ami leryices 
iiccullomed or agreed, at the will only of their Lord the 
Thane ; and it was therefore not put in writing, but ac¬ 
counted pradium njiicum (3 ignobile . Spelm. of Feuds, 
cap. 5. 

otentote or Jfolfcmotr, (Sax.) FAgemU, I, e. Con¬ 
vent US ptphL) Is compounded of Folk, popului, and mote 
or gemote, con-ventre ; and fignified originally, as Somner 
in his Saxon Dictionary tells us, a general a nimbly of thf 
people, to confider of, and order matters of the common¬ 
wealth : 0 in tie r proceres regmi (A milites (A liberi homines 
univerfi tat ins regni Britannia: facers debent in pkno Folc- 
mote Fidclitatem domino regii , (gc. Leg. Edw. Confiejfi. 
cap. 35. And Sir Henry Spelman fays, th cfiolcmote was a 
fort of annual parliament, or convention of the Bilhops, 
Thanes, Aldermen and freemen, upon every May-day 
yearly ; where the laymen were fworn to defend one 
another, and to the King, and to preferve the laws of the 
kingdom, and then confulted of the common iafety. 
But Pr. Brady infers from the taws of our Saxon Kings, 
that it was an inferior court, held before the Kings Reeve 
or fie ward, every month to do Folk right, or coir.pofu 
fmaller differences, from whence there lay appeal to the 
fuperior courts. Brady's Glojfi. p. 48. Squire feems to 
think the folcmote , not diilin& from the JlircmUi, or 
common general meeting of the county, if.-c his Angl. 
Sax. Gov. 155. n. 

Mannvood mentions folkmot? as a court hidden in Lon¬ 
don, wherein all lliefiolk and people of the uty did com¬ 
plain 
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plain of the Mayor and Aldermen, for mifgovcrnment j 
Within the faid city : and this word is ftili in ufc among 
the Loud triers; and denotes Cclcb'cm ex tot a civitate cm- 
vtntum. Stop's Survey. According to Kennrt, the folk- 
vtute was a common council of all the inhabitants of a 
city* town or borough, convened often by found of bell 
t«> tlv* Mote Hull or Houfe ; or it was applied to a larger 
emigre is of all the freemen within a county, called the 
.VA ne-mote, where formerly all knights and military te¬ 
nants did fealty to ihe King, and elected the annual flicriff 
on the lirtt of Oehbir, till this popular election to avoid 
tumults and riots devolved to the King's nomination, 
A'i >10 1315. 3 lid. 1 . After which the City Folkmtte was 

fwallowed up in a fclcft committee or Common Council ; I 
and the County Folk mote, in the Sheriff's Tourn and Afftf . 
Tilt; word Folk mote was alfo uled for any kind of popular 
or publick meeting ; as of all the tenants ar the C.r.urt- 
Lfit or Court-Baron, in which fignification it was of a 
Ids extent. Partuh. Antiq. \20. 

jFoltntjc and irolt);COurfc, A liberty to fold fiicep, 
y t . Fullage and Fuldfce. 

^FolgiUil, Menial fci vants ; Eos qui aliis d j rviunt. 
Fra/:, lib. 3. trad. 2. c. 10. Ho ufc-keepers by the Saxons 
were called Hufaftene ; and their furvants or followers. 
Ft Inheres or Folgeres. LL. lien, 1. c. 9. 

^Fooi, A natural, one lb from the time of his birth. 
Sec Lieut. 

Foot of a fine . See Fine. 

(From the Sax . Fot, Pcs & Geldan, /c/vm) 

1, as much as pedis redemptio 9 and lignifies an ameicement 
lor not cutting out and exprditating the balls of great dogs 
feet in the forrjl: to be quit cf foot geld is a privilege to 
keep dogs within the forefl unlawcd, without pumihmenr. 
Manivootf par. 1. p . 86 . 

JFoiatjc, (Fr. Four age) Hay and ftraw for horfes, par¬ 
ticularly lor the ufc ofhorfein an army.- lit le dit J. 

trover a herb? fryrt Ct' Forage pour un Heukruy, L c. 
MS. Prne« Wal. Mount, Far’. 

Straw when the corn is thrafhed out. 

Cfrt’JeL 

^Fojbtllfe, (Far haiku) Lying forward or next the high¬ 
way.’ Petr. Fle/etjis Conti n. Hi ft. Croy land, p. Il6. 

jffojbartc. Is to bur or deprive one of a thing for ever. 
t) R. 2. c.z. and 6 If. 6. €. 4. 

JfojbatiibUC, Is when the aggreffor in combat is {lain. 

—- Et fte eft veritas fine ullo concludio & infua culpa fe- 

tundum legem Forbatudum fecit , CPc. 

Jrojbi^cr of Ulrmom, (ForbaiorJ Si quis for hat or arm. 
etlicujvs jujuperit, adpurgandum, Uc . LL. Alurcdi, MS. 
c, 22. 

JfOjCe, { Pis ) Is mofl commonly applied in prjorem par¬ 
tem , the evil part, and fignifies any unlavvlui violence. 
It is defined by Weft to be an offence, by which violence 
is ufed to things or perfons; and he divides it into fimple 
and compound ; fimple font, is that which is fo com¬ 
mitted 1h.1t it hath no other crime accompanying it; 
as if one by force do only enter into another man'; pol- 
ieflion, without doing any ocher unlawful aft; mixed or 
compound force , Is when fbme other violence is committed 
with fuch a fafl, which of itfelf alone is criminal ; as 
where any one by jorte enters into another man's ho ufc, 
and kills a man, or ravilhes a woman, tpc. And he 
makes feveial other divifions of this head. Wtfl . Symbol . 
jar. 2. fell, 65. Lord Coke fays, there is alfo a force 
implied in law ; as every trcfpafs, refcou^ or difleifin, 
implieth it ; and an athiai force , with weapons, number 
of perfons, &V. where threatning is ufed to the terror of 
another. 1 hft. 257. By law any perfon may cntei 
a tavern ; and a landlord may enter his tenant's houfe to 
view repairs, blc. But if he that enters a tavern, com¬ 
mits any force or violence : or he that enters to view re¬ 
pairs, breaketh the houle, &c. it lhall be intended that 
they entered for that purport?. 8 Rep. 146. AW force is 

againfl the law j and it is lawful to repel force by fer if: 
there is a maxim tn our iu*'*, t^usd alias lonum C?’ juft uni 
cjh fi per vim *vel fruudtm pet atm', malum CP tnjuftum eft. 
3 Kcp. 78. 

JFojCible dEititrp attb IDc$atncr. The firfl is a violent 
actual entry into houfes or lands : and forcible detainer is 
a with-holding by violence, and with Arong hand, of the 
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pofleflion of land, fSc. whereby he who hath right of ein , 
try is barred or hindred. At common law, any one 
who had a right of entry into lands, £ fc. might regain 
pofleflion thereof by force ; but this liberty being much 
abufed, to the breach of the publirk peace, it was found 
ncccflary that it fhould lie retrained by flatute: at this 
day, he who is wrongfully difpoflefled of goods, may 
juilify the retaking them by force. Lamb. 135. Cramp* 
70. Kelvo. 92. But fee 3 Salk, 187. By flatutes, 
none ihall enter into any lands or tenements, but where 
entry is given by law, and in a peaceable manner, tho* 
they have title of entry, on pain of impiifonmem, i$c. 
And when a forcible entry is committed, jufticcs cf peace 
are impowered to view the place, and inquire of the force 
by a jury fuinmoned by the fherilF of the county ; and 
cuufe the tenements to be feized and rcltorcd, and im- 
piifon the offenders till they pay a fine. 5 R. z.Jlat . 1. c. 8. 

1 5 R. 2. c. 2. 8 //, 6. c. 9. j\ 2. If a jufticc of peace come 
to view a force in a hcuL, and they ref ufc to let him 
in ; this of itfelf will make a forcible detainer in all cafes; 
but it mud be upon complaint made. The jullices of 
peace arc not to inquire into the title of either party : 
and there lhall be no rellitution upon an indictment of 
forcible entry or detainer, where the defendant hath been 
in quiet pofleflion for three years together without inter¬ 
ruption, next before the day of the indictment found, 
and his cflate in the land not ended ; which may be al- 
ledgcd in flay of rellitution, and leflitution is to be itayed 
till that be tried, if the other will travel fc the fame, ipc, 
Dalt. 312. St at. 31 Eliz. c. 11. 

Indictment for forcible entry inuft be laid of liberum 
tenement urn , ffc, to have rellitution by the ftatute 15 R. 2, 
'.2. 8 H. 6. c. 9, CsrV. 2 Cro. 157, Though by 21 

feu. J. c. 15. Jufticcs of peace may give like refuta¬ 
tion of pofiefiiun to tenants for years, tenant by elegit p 
liatute llaple, &c. and copyholders, as to freeholders. 

It remains to confider, 

I. What /ball be deemed a forcible entry and detainer un* 
der the foregoing flatutes . 

II. VI'but remedy is pro vided in fucb eafes . 

I. What jhall be deemed a forcible entry and detainer under 
the foregoing flatutes . 

When one or more perfons armed with unufual weapons, 
violently enter into tlje houfe or land of another ; or 
where they do not enter violently : if they forcibly put 
another out of his pofleffion $ or if one enters another's 
houfe, without his confcnt, although the door be open, 
ts'e. Thefe are forcible entries punifliablc by law, k 
hft. 257. So when a tenant keeps pofleflion of the 
land at the end of his term againlt the landlord, it is a 
forcible detainer. Cro. fac. 199. And if a Icffce takesT 
a new lcafc of another perfon, whom he conceives to 
have better title, and at the end of the term keeps pof- 
feflion again f t his own landlord, this is a forcible detainer. 
Ibid- . Alfo perfons continuing in poffcflion of a defeaziblc 
eftate, after the title is defeated, arc punifliablc for 
foicible entry ; for continuing in poffeftion afterwards , 
amounts in law to a new entry. 1 Inft. 256, 257. And 
an infant, or fcmc-covcrt may be guilty of forcible entry* 
within the flatutes is refpeCt of violence committed by 
them in perfon ; but not for what is done by others at 
their command, their commands being void. 1 hft, 
357 * 

If a man have two houfes next adjoining, the one by a 
defe a Able title, and the othhr by a good title ; and he 
ufes force in that he hath by the good title to keep per¬ 
fons out of the other houfe, this k a forcible detainer. 2 
Sbep. Air. 203. A man enters into the houfe of another 
by the windows, and then threatneth the party, and he 
for fear doth leave his houfe, it is a forcible entry : fo 
if one enter a houfe when no perfon is therein, with 
armed men, CsV. Moor * aft 185. If a perfon after 
peaceable entry, fhali make ufe of arms to defend his 
pofleflion, t$c] it will be forcible detainer: a man put 
another out of his houfe by force, if he then puts in one 
of his fervants in a peaceable manner, who keeps out 
the party, (Ac. it will be a forcible entry, but not a 
detainer ; but if himfelf remaineth there with force, 

ikis 
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ir.i makjs a for nine detainer* 2 Shop. 20 3. If I hear 
tii.u perfons will come to my houfe to beat me, &c. agd 
1 i ri furor to defend myfelf, *tis no forcible detainer: 
iho* where ihcy are coming to take pofleflion only, it is 
otherwiic. Ibid. \This mnjt mean, where they home a 
right to take pf'ejjion, by law. 

This offence may be committed of a rent, as well as of 
a houfe or land ; us w here one comes to diftrain, and the 
tenant threatens to kill him, or forcibly makes refin¬ 
ance, &i. Ibid, 201. But \io man can be guilty of 
forcible entry , forentring with violence into lands or houfes 
in his own foie pofleflion at the time of entry; as by 
breaking open doors, &c. of his houfe, detained from him 
by one who has the bare cuftody of it: but jointenants, 
or tenants in common, may be guilty of forcible entry, 
and holding out their companions. 1 Hawk, jp* C. 14/. 

A perlon is not guilty of a forcible detainer, by barely 
refilling to go out of a houfe, and continuing therein in 
defpight of another. Ibid. 146. And no words alone 
can make a forcible entry, although violent and threatning, 
without force ufed by the party. 1 Lill. Abr. 514. x 
Hawk. 143. 

* 

IT. What remedy is provided in fuch cafes . 

'The remedy may be, 

1. By ctBion • 

An action lies upon Stat. 15 R. 2. 2. againft him who ! 
makes a forcible entry. So, upon St at. 8 //. 6. 9. againft * 
him who makes a forcible entry , or detainer . 

2. By jujliccs of peace upon view. 

By Stat. 15 A\ 2. z. A juftice-of peace may go to 
the place, (sV. and if he find any hold forcibly , fhall com¬ 
mit, tsV. till, ennvirt by record of the juftice, they make 
fine and ranibm. And therefore, any.jufticc of the peace, 
upon view of the force , may make a record of it, and 
commit the offender. Dale. c. 44. And this, without 
a wiit dirctfrd to him to execute the ftatutes. And, 
upon any information, without a complaint of the party. 
So every juftice may take the IherifF, and pojft comiiatvs, 
to reflrain ; or he may break open a houfe to remove the 
force. Ibid. The record made by a juftice upon view, 
ihall be a conviction, and is not traverfable. Vide 8 
Co. i2i. Dalt. c. 44. And ought to be certified to 
B. I?, or the next affifes, or quarter-feffions. And the 
party convi&ed fhall be there fined. But the juftice 
himfelf cannot fine. Ibid. Vid tSal. 353. And if a 
defefl appears, in the conviction, to B. R. it fhall be 
quaflicd. t Sid. 156. 

The juft ices, on forcible detainer , may punifli the force 
upon view, and fine and imprifon the offenders; but can¬ 
not meddle with the pofleflion. Sid. 156. Vet fee foft. 
And it hath been held, that in forcible entry and detainer, 

- .he'jury are to find all or none ; and not the detainer, 
without the forcible entry . 1 Vent ; . 25. 

3. By inquijition, according to 8 H. 6. e. 9. or by in- 
diBment. 

An indittment may be for a forcible entry , or detainer, 
before juftices of peace of the county where the land lie*, 
at the quarter-feflions. But an indictment for a forcible 
detainer. Ought to fhew, that the entry was peaceable^ 
R. 2. Cro. 151. 

Indictments for forcible entry muft fet forth, that the 
entry was manu forti , to diftinguifh this offence from other 
trefpaffcs vi & armis ; and there are many niceties to be 
obferved in drawing the indictment, otherwife it will be 
quaflicd. 1 Cro. 461. Dalt % 298. There muft be cer¬ 
tainty in this indictment ; and no repugnancy, which is 
an incurable fault. An indiftment of forcible entry was 
quaihed, Tor that it did hot fet forth the eftate of the 
party: fo where the defendant hath not been in pofleflion 
peaceably three years before the indictment, without fay¬ 
ing before the indictment found, &c. And force fhall 
not be intended when the judgment is generally laid, for 
it mult be always expreffed. 2 Nelf. Abr. 867, 869. 

Indictment of forcible entry lies not only for lands, but 
for tithes; alfo for rents: but not againft a lord en¬ 
tering a common with force, for which the commoner 
may not indict him, becaufe it is his own land. Cro. 
Car. 20 1, 486. 

In many cafes refit utim »may be made. By 8 H. 6. c. 
9, A juftice of peace, if on inquiry, &c. * forcible entry 


or detainer i& found, Jhall pfir the party in pofleflion of 
the lands fo entred or holden ; and the juftice fhall make 
reftitution, (after inquifiiion found) to the party oulled, 
by himfelf, or by his precept to the flicriiF. 2 T. Ray. 
j* 5 \ Carth, 496. So reftitution ihall he made upon an 
indiftment at the quarter-Mom, H. P. C. 140. 

An indiCtmem of forcible entry may he removed from 
before juftices of peace into the coun of B. R. com) rege , 
which court may award reftitution. 11^.65. And 
the juftices before whom fuch indictment was found, may, 
after traverfe tendered, certify or deliver the indittmentinto 
the King's Bench, and refer the proceeding thereupon to 
the juftices of that court. ** 1 

So juftices of gaol-delivery, upon an imlidment before 
them. So re-reilitution fhall be, where the indidtment 
is quafhed. Sav. 68. 2 Cro. 191. So reftitution ftiali 

be to a difleifor oufted by the force of the difleifee* 
To a leffee, tho* the lcffor, who was difleifed, thereby 
oppofes it. To a copyholder, tho’ his lord oppofes it. 
Vide Dalt. c. 132. Corn, before the St. 21 fac. 15. 
Dy. 142. in tnarg. 

A copyholder cannot be difleifed, bccaufe he hath no 
freehold in his eftate; but he may be expelled. And a 
copyhold tenant may be reftored, where he is wrongfully 
expelled; but if the indictment be only pf diflcifin, as 
he may not be difleifed, there can be no reftitution but at 
the prayer of him who hath the freehold. Tehl 81. 2 

Cro. 41. Pofleflion of the termor is the pofleflion of him 
in reverjficm : and when a Icjffee for years is put out of 
pofleflion by force, reftitution muft be to him in reverfion, 
and not the leifee; and then his leffee may re-enter, 
t Leon . 327. A termor may fay that he was expelled, 
and his landlord in reverfion difleifed ; or rather that the 
tenant of the freehold is difleifed, and he the leffee for 
years expelled. 4 Mod. 248. 2 Nelf. Abr. 869. If a 

difleifec within three years makes a lawful claim, this is 
an interruption of the pofleflion of the difleifor. H. P. C\ 
139. Though it has been adjudged, that it is not the 
tide of the poffcffor, but the pofleflion for three years, 
which is material. Sid. 149. Since the Stat . 5 R. 2, 
ft. 1. c. 8. i fW. R. is feifed of lands, and L* R. having 
good right to enter, doth accordingly enter manu forti , 
he may be indi&ed notwithftandiifjj; bis right, . 3 Salk . 

170. For a forcible detainer only *tis faid there is no 
reftitution ; the plaintiff never having been in pofleflion. 

1 Vent* 23. Sid. 97, 99. 

No reftitution fhall be awarded to an advowfon, common , 
rent, &c. for it fhall only be to land. Dalt. c. 44. Nor, 
where he, who ufed force has the pofleflion by operation 
of law; as if a difleifee enters, and afterwards, by force, 
oufts his difleifor, the pofleflion ihall not be reftored; for 
it was re-vefted in the difleifee by his entry, Dalt. c. 132. 
Nor, if a leffor enters by force, upon the leflee, for a for¬ 
feiture ; nor, to any other than him who was oufted by 
force, as to his heir. Sal. 587. Or any abator, after the death 
of theanccftor. Dalt. c. i$z. Nor if the party tenders 
a traverfe to the inquifition, 1 Sid. 287. It fhall be 
ftayed, or granted at diferetion. If. P.C. 141. It ihall 
be flayed, Sal. 260. Sal. 588. Scrub, that it fhall be 
flayed. But it is faid, that it fhall be granted. Mod . 
Ca. 115. So upon a cer/iotari delivered to remove an 
indi&ment, it fhall be flayed. H. P. C. 141. Or, if 
the indi&ment appears infufficient. H. P. C . 140. 
And in fuch cafe reftitution granted may be flayed be¬ 
fore execution. H. P. C. 140. So reftitution ihall 
not be, after a conviction by a juftice upon his view* 
1 Vent. 308. Nor by juftices of affife, gaol-delivery, 
or juftices of peace ; if the indi&ment was not found 
before them, H. P. C. 140, Dalt. c. 44, 131. So 
reftitution fhall not be, unlefs immediately ; not four or 
five years afterwards. R. Carth , 496. Nor by Stat. 31 
El. 1 1. If by plea 1 it appears, that the party had pofleflion 
for three years before the inqufition found. T. Ray. 

Sal. 260. Tho* the plea does not flicw, how he was poi- 
fefled. T. Ray; 85. 1 Sid. 149. 

A record of juftices of peace nf forcible entry, i r , not 
traverfable; but the entry and force. Is.*, may be tra- 
verfed in writing, and the juftices may furnmon a jury for 
trial of the traverfe. 1 Salk. 353. The finding of the 

^ p force 
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force being in nature of a preferment by the jury* is tra- fitted for taking away a woman by force in another county; 
verfahle; and if the juftices of peace refute the traverfe, for the continuing of the force in any county amounts to 
and grant reftitution* on removing the indi&ment into effbrcible taking there. Ibid, Taking away any woman 
8 . R, there the uaverfc may be tried; and on a verdict child, under the age of fixteen years and unmarried, out 
found for the party, ifc. a re-reftitution fhall be granted, of the cuftody and without the confent of the father or 
Sid. 287, 2 Sulk. 588. If no force is found at a trial guardian, isle. the offender Ihall fuffer fine and impri- 

thereof before juftices, reftitution is not to'be granted ; nor I on m en c; and if the woman agrees to any con trad of 
ihall it be had till the force is tried; nor ought the juftices matrimony with fuch perfon, (he (hall forfeit her ellate 
to make it in the abfencc of the defendant, without calling during her life, to the next of kin to whom the inheri- 
him to anfwer, 1 Hawk, P. C. 154. No other juftices tanec lhould defcend, Slat. 4 if 5 P. if M. e. 8. 
of peace but thofe before whom the indidtmen was found, See 3 Mod, Rtp. 84, 169. This is a force againft the 
may either at feftions, or out of it, award reftitution; the parents ; and an information will lie for feducing a young 
fame juftices may do it in perfon, or make a precept to man or woman from their parents, againft their confehts, 
the (heriff todo it, who may raife the power of the county in order to marry them, Jfc. 3 Cro. 557* Raytn. 473. 
to aflift him in executing the fame. 1 Hawk. 152. And See Marriage, and Black, Com. t^V. 208. 
the fame juftices of peace may alfo fuperfede the reftitu- ftt OJB, (fordo) A (hallow place in a*river made fo by 
tion, before it is executed ; on infufficicncy found in the damaging or penning up the water, Mon. Ang. tom . 1. p. 
indidment, ife, But no other juftices, except of the 657. * 

court of B. R. A certiorari from B. R. is a fupetfideas JFojiil, (from tjie Sax, fort, before, and dale, a part 
to the reftitution ; and the juftices of B. R. may fet afide or portion) Signifies a butt or head-Jand, (hooting upon 
the reftitution after executed, if it be againft law, or ir- other bounds. 

regularly obtained, ifc. i Salk * 154. If juftices of iffojectjeapum, Preemption, from the Six. fore, ante, 
peace exceed their authority, an information may be and ceapean, i, e. Nundinari, emere.~ * — ~ Et non lice bat iit 
brought againft them* A convidion for forcible entry, be- aliquod forecheapum facere burghmannis, if dare t bee Ionium 
fore a fine is fet, may be quallied on motion ; but after a fuum, Chron. Brompton. col. 897,898, and LL. ^Ethel- 
fine is fet, it way not; the defendant muft bring writ of redi, c. 23, 

error. 2 Salk. 450. Jf0$CCt®feB» Shut out, or excluded, as the barring the 

If a plaintiff proceeds not criminally by indidment/or equity of redemption on mortgages, ifc. 2 hft. 298. 
fortibk entry, but commences a civil adion on the cafe, See Black. Cm. zV. 159. 

(which he may do on the ftatute of 8 Hen. 6. c. 9.) the de- rtfojegoet*. The King’s purveyors were fo called from 
fondant is to plead Not guilty, or may plead any fpecial their going before to provide for his houfhold, $6 Ed. 3.5. 
matter, and traverfe ihe force ; and the plaintiff in his Jfojeign, {Fr.foraign, Lat. forinfecus, esttraneus) Strange 
replication muft anfwer the fpecial matter, and not the or outlandifti, of another country ; and in our law, is ufed 
traverfe; and if it be found againft the defendant, he is adjedively, being joined with divers fubftantives in feveral 
convided of the force of courfe; whereupon the plaintiff feafes. kink 126. 

(hall recover treble damages and cofts. 3 Salk, 169. ^Foreign Attachment, Is an attachment of foreigner* 

A revcrfioner cannot bring adion of forcible entry , be- pods, found within a liberty or city, for the fatisfadion of 
cauft* he cannot be expelled, though he may be difleifed. ome dike® to*, whom the foreigner is indebted ; or of 
Dyer 141. And the words in the writ to maintain the money in the.hand* of another perfon, due to him againft; 
adion are, that the defendant expulit & dijeifvit, ifc. whom an adion of debt is .brought, isle. Sedqu. if now, 
yet it is faid that every dift'eifin implies an expulfion in ny diftindion is made, as to the goods or money at- 
forcible entry . 2 Cro. 31. And if in trcfpafs' or aflife ached being the property of a foreigner, or a citizen ? 
upon the ftatute of forcible entrys 8 H. 6. c. 9, the de- For we apprehend the cuftom now is to attach the pro- 
fendant is condemned by non fum informatus; he (hall pay perty of the latter, as well as of the former* See At~ 
treble damages and treble cofts: adjudged, and affirmed 'acbment. * 

in error. For the words of the ftatute give them where ifofofgtt Court. At Lemfltr (anciently called Leo- 
the recovery is by verdid, or otherwife in due manner, minjlerj there is;theboroughand the foreign court ; which 
Jenk. Cent . 197. Though forcible entry is puniJhable lait is within the jurifdidion of the manor, but not within 
cither by indidment or adion; the adion is fcldont the liberty of the bailiff of the borough fo there is a 
brought, but the indidment often. See Black. Com . 3 V, j foreign court of the honour of Glocefier. Clauf. 8' Ed* 2.. 
179. 4 V. 147. Foreign bought and fold, is a cuftom within the city of 

JPo;c(ble Carriage, Of a woman Of eftate, is felony; London, which being found prejudicial to the fellers of 
for by the Stat. 3 H. 7. c. t. it is enaded, “ That if any cattle in Smithfdd, It was etiaded %i If 23 Car. i.c. 19*^- 
“ perfons (hall take away any woman having lands orgoods, that as well ftrangers, as freemen, may, buy and fell any 
4 > or that is heir apparent to her anceftor* by force , and cattle them. Sec 25'(Tar# z. c, 24, i JeK. 2* c. 17. 

,f againji her will, and marryor defile her, the takers, pro- JFojcigtt fcingUom, Is a kingdom under the domi- 
“ curers, abettors, and receivers of the woman taken away nion.df % foreign prince; fo that Irpland&pr any other 
“ againft her will, and knowing the fame, (hall be deemed place,; fubjed to the crown of England, cannot with us be 
principal felons.” but as to procurers and acceffaries, they called/*?^#; though tofome purpofes they are diftinft 
are to be before ihepffencc committed, to be excluded the from the realm of England. If two oft the King’s fubjeds 
benefit of clergy, by 39: Blm t. 9, The indidment on %ht in a foreign kingdom , and one of tljrm is killed, it, 
the Stat. 3 H. 7. is exprefly >0 fet forth, that, the woman cannot be tried here by the Common hw; but it,may be 
taken away had lands or goods, or was heir apparent, and tried and determioei by the- CenfMk* andMarJbol, accords 
alfo that (he was married or defiled* becaufe no erther cafe ing to the Civil law; or the may bo examined by 
is within the ftatute; and it ought to alledge that the the Privy Cpuncii, and tried by comroiffiopers appointed 
taking was for lucre: it is np ejtcufc that the, woman at fir ft, by the King in any county o fjpngland, by ftatute. 3 Inft, 
was taken away with her confent; for if (he afterwards 48. 33 E B, One Huttbysfon killed Mr. C«^s>» t abrcw 4 

itfufe to continue with the offender, and be forced againft. in Portugal, for which be wa$ tried there and acquitfod, 
her will, (he may from that time properly be (hid to be the exempUftcauqfi of which acquittal Jre produCfcd under 
taken againft her will; and it is not material whether 1 a the, Great ; Se4*9Cl^tkiagdpjfli; j and the King being vril,- 
woman fo taken away, be at laft married, or defiled with ling heihould bpftried h^re, yefotred it to the j^udges^^wlio 
her own confent or not, if (he were under the force at the ^ agreed, v that Y the pgrfy .already acquitted by ft he 
timethe offender being m both cafes anally vrilhjnitha! laws t£, Formal* t^edfagain for the fame fail t 

words of the aa. 3 Infi. Sh H.P.C. 119, • 1 ^ here* , 1 Vjr 

109, 110. - * ; If a.ifoanga? or 

Thofe perfons who after the fatt receive the. offender? gppds fyfipndw had giv«sta*ote under his hand ^ pay* 
arc but acceffaries after the offence, according to the-rules weptf» and then .goes , aw*y, privately into Hollandt: the • 
of the Common law; and thofe that are only privy to,the |feller, may f have a -certificate from tjie gord Mayor, on 
damage, but not parties to the forcible taking away, are J proof of laic and delivery of the goods; upon which the 
mt within the a&, H. P. C. x 19. A man may be jn- people of Holland will executes legal ptocefl’.oi the parry. 

4 htjL 
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4 Lift. 38, Alfo at c inftance of an ambafladot or con- 
nil, fuch a perfon of England or any criminal againft the 
laws here, may.be lent from a foreign kingdom hither. 
Where a bond is given, or contract made in a, foreign 
kingdom, ir may be tried in the King’s Bench, and laid to 
be done in any place in England . Hob. 11. z Bulft . 
322. And an agreement made in France, on two French 
perfons marrying, touching the wife’s fortune, has been 
decreed here to be executed, afcording to the laws of 
England ; and that the hufband furviving Jhould have the 
whole; but relief was firft given for a certain fum, and 
the reft to be governed by the cuftom of Paris , Precede 
Ckanc. 207, 208. 

;fPo;t(gU JttypOfef, or appofer. See Exchequer. 

plantations. See Plantations. 

;tfo;ctgn pka, Is a plea in obje&ion to a judge* where 
he is refuted as incompetent to try the matter in queftion, 
becaufe it arifes out of his jurifdiaiori. Kitch. 7 5. Staf . 

4 Ben. 8. c. 2. And if a plea of iffliable matter is alledged 
in a different county from that wherein the party is in¬ 
dited or appealed, by the Common law, fuch pleas can 
only be tried by juries returned from the counties wherein 
they are alledged. 2 Hawk. P. C. 404. But by the Stat. 

3 3 H. 8. c. 14. All foreign fleas triable by tbe country, 
upon an indictment for petit treafon, murder or felony, 
fhall be forthwith tried without delay, before the fame 
juilices before whom the party (hall be arraigned, and by 
the jurors of the fame county where he is arraigned, not- 
vvithftanding the matter of the pleas are alledged to be in 
any other county or counties: though as this ftatnte ex¬ 
tends not to rrcafon, nor appeals, it is (aid a foreign iffue 
therein mull Hill be tried by the jury of the county where¬ 
in alledged 3 In/. 17. H. P. C. 255. In a foreign 
flea in a civil a&ion the defendant ought to plead to that 
place where the plaintiff allcdges the matter to be done in 
his declaration ; and the defendant may plead a foreign 
plea where a matter is tranfitory, or not tranfitOry ; but 
iu the laft cafe he muft fwear to it. Sid. 234. 2 Neff 
871. When a foreign pleafis pleaded, the epurt generally 
makes the defendant put it upon oath, that it is true; or 
will enter up judgment for want of a plea; See 5 Mod. 
333. Foreign anfwer is fuch an anfwer as is not triable 
in the county where made; and foreign matter is that 
matter which is done in another county, i4c. 

JfatfgU jfeertfte, Is that whereby a mean lord holds 
of another, without the compafs of his own fee: or that 
which the tenant performs either to his own lord, or to 
the lord paramount, out tbe fee, Kitch. 299. Of 
thefe fcrvices, Bratton fey 5 thus : hem funt ourndamJtrvi* 
tia , qu/c dicuntur forinfeca, quamvis funt in charta de fiofta- 
menio expreffa £sf nominates ; If qua ideo did pojfunt form¬ 
feed, quia pertinent dominnm+regem, & non ad dominion 
japituUm, bV. Quandeque enim nomoantur forinfeca, large 
fumpto vocabulo, quoad fervitium dmim regie quandoque fact a - 
gium, quandoque fervitium ebrnim regis, tS ideo forintecum 
diet hot*/, quia ft bf capitur foris, five extra fimiiium qmd 
ft domino capitaJi. Brad, lib- 2. c. it. And firetign 
jerque feems to be knight ftrvke* of qfcuagt uncertain, 
PtrFfbs 6$Q-~.$afao Porilifeco Servitio. Mon, dug. tom. 
2. p. 637. . _ 

jfo^cfgueto, Though made denizens or naturalized 
here are difabled to bear offices in the government, to be 
of the privy council^ ipembers of parl’ament, bfr, by the 
ads of fettfement of the crown. 12/^3. c.z, 1 Geo. 1. 
c. 4. , 

jfnjcftlbgcr, (Jbrejudkhie) A Judgment whereby a 
perfon is deprived or put: bf this thirtg in queftioi. Brad, 
lib . 4. To be forejadgtd fhe court, is when an officer or 
attorney of any court fs expelled the femfe for feme offence; 
or for not appearmftoan a&ion, oh a bill filed againft him, 
brV. AM*ip thglatter bafe, he is hpt to be admitted to 
pra£ifp intfte#murt, till he appears. )zBe». 4. c. 8, If] 
an attorney C. B. bjfiged,' after a bBl filed 

againft him, the pfaibtlff^ attorn^ieftvew U to one of 
the criers of thecourt, who calls thf attorney defendant 
by his name* dpd folemnly proclaim* a}oud, that if he does 
not appear to fuch a Mty, btt will bt forejudged: and when 
the crier hath fo oatted fuck an attorney* the bill is deli¬ 
vered to tho fecondary; v^bo gives a rule for him to appear, 
or lie will fanti forejudged? after which this bill is to be 
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Carried to the prothonotary’s office, and there filed and en¬ 
tered; and if the attorney appears not in four days, thcri 
the bill is entered upon a roil of that term, and carried 
to the clerk of the warrants and inrolmcnt* $ and he there¬ 
upon ftrikes fuch attorney out of the roll of attornies; 
vfhen he ftands unprivileged, and may be arrofted as any 
other perfon, b\r. PraBifi Sold. 322. At tern. Comp tin. 
182, 183* But an attorney forejudged, may be reltored, 
on clearing himfelf from his contumacy in not appearing 
when he was called, and on making fetisfa&ion to the 
plaintiff; and then a judge will make an order to the clerk 
of the warrants; to replace him in the proper roll of *t- 
tornies: and there arc inftances of reftoring attornies 
forejudged, upon payment of a fmall fine. Ibid, Raftal 
96. 


Form of a forejudger of ok attorney. 

B E it remembered, that on tbe day of, &c. this fame 
term, A. B. came here into this court by, &C. his 
attorney, and exhibited to the juftices of our Sovereign Lord 
the King, his hill againft C. D. Gent, one of the attornies of 
the Common Bench of our fail Sovereign Lord the King, per* 
finally pvefint here in court; *the tenor of which bill follows 
in thefe words, that is to fay, To the jufticesof our Sovereign 
Lord the King, ft. A. B. by. Sec. his attorney, complains of , 
C. D. one of the attornies , Sec. for that whereas, &c, (let¬ 
ting forth the whole bill) The pledges for the profecution are 
John Doe and Richard Roe: t whereupon the faid C. D. be* 
ing fihmnly called, came not ; therefore he is forejudged front 
exertifing bis office of attorney of this court, for his contumacy, 

St c. 

j f0|cfebobC, (dereliMum) Is of the fame meaning with 
fovfaken in modern language; in one of our ftatutes. It is 
fpecially ufed in lands or tenements feifed by a lord, for 
want of fcrvices performed by the tenant, and quietly held 
by fuch lord beyond a year and a day; now the tenant, 
who feeing his land taken into the hands of the lord, and 
poffeffed fo long, and not purfuing the courfe appointed 
by law to recover it, doth m prefumption of law difavow 
or forfake all the right he bath to the feme; and them 
fuch lands fhall be called firefehoke. Stat. 10 Ed. 2. c. 1* 
dPo?eft, (fore/a, Julius) Signifies a great or vaft wood ; 
locus Jyhe/ris bf faltuofus. Our. law writers define it 
thus, Forefta efi kept ubi force inhabitant vtl induduntur 3 
others fey it is called Forefta, quafi ferarum ftdtio, vel tutd 
man/0 ferarum* Mamwood, in his Fore/ Laws, gives this 
particular definition of it: A fore/ is a certain territory 
or circuit of woody grounds and paftures, known in its 
bounds and privilege, for the peaceable being and abiding 
of wild beaftif and fowls of foreli, chafe and warren, to 
be under the King’s protection for Ms princely delight ; 
replenished with beads of venary or chafe, and great co-* 
verts ol vert for fuccour of the faid beafts; for preferva- 
tion whereof there are particular laws, privileges, and 
Officers belonging thereunto. Manw. partz. c, 1. 

For efis Ite of that antiquity in England, that (except 
the New Fore/ in Hampfkire , erc&ed by William called Thi 
Conqueror, and Hampton Court, cre&cd by King Hen. 8. 
fee 3! H. 8. c. $.) it is feid there is no record or hiftory 
doth make any certain mention of their efe^ions and be¬ 
ginnings i though,they arc mentioned by fevcral writers; 
and in divers of our laws and ftatutes, 4 I/ft. 319. 
Our ancient hiftorians tell us, that New Fore/ was railed 
by thedeftru£lion of twenty-two parifh churches, and many 
villages, chapels and manors, for rite fpacc of thirty miles 
together; which was Attended with divers judgments on 
the pofterity of King Will, t. who creeled it; for William 
Rufus was there (hot with an arrow, andhefore him Richard, 
the brother of Hen. l. was there killed ; and Henry, Tie- 
phew to Robert, ykt' ^eldeft fonofthe Conqueror, did hang 
by the km of the head in the boughs of the fire/ like 
t uato.Jkjmm* Flotint. 

Foreft, there are fixty-eight other 
finfti in t thirteen chafes, and more than feven; 

hundred pSrk^ the four principal firrp arc New Fere ft 
on the Sea, ftbkmted For eft on the Trent, Dean Fort ft 
on the Severn, and Winejfir Fcreft on the Thames. The 

way 
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WAy of making a fir eft is thus: Certain commiffioners i 
ait appointed under the Great Seal of England* who view 
the ground intended for a firrft, and fence it round with 
metes and bounds; which being returned into the Chan¬ 
cery, the King cautes it to be proclaimed throughout the 
county where the land lieth, that it is a foreft, and to be 
governed by the laws of the fireft, and prohibits all per¬ 
sons from hunting there without his leave; and then he 
appointeth officers fit for the prefervation of the vert and 
venifon, and fo it becomes a fireft on record* Manw. 
t, 2v Though the King may eiett a foreft on his own 
ground and waftes; he may not do it in the ground of 
ocher perfons, without their confetti s ; and agreements 
with them for that purpofe ought to be confirmed by par-1 
liament. 4 Inft . 300. 

Proof of a foreft appears by matter of record j as by the 
tyres of the juftices of the forefts, and other courts, and offi¬ 
cers of fireft f, be. and not by the name in grants. 12 
Rfp. 22. A* parks are inclofed with wall, pale, be. fo fo- 
refts, and chafes are inclofed by metes and hounds ; fuch 
as rivers, highways, hills, viz. which are an inclofure 
in law; and without which there cannot be a foreft . 4 

Inft. 317. And in the eye of the law, the boundaries of 
a foreft go round about it as it were a brick wall, diremy 
in a right line the one from the other, and they are known 
either by matter of record* or freftription. Ibid. Bourids 
of foreft may be afeertained by commiffion from the Lord 
Chancellor; and commiffioners, fherifts, officers of for efts, 
&c. arc i in powered to make inquefts thereof. St at. 16 tsf 
17 Car. i. c. 16. .Alfo the boundaries of forefts are rec¬ 
koned a part of the foreft ; for if any perfoti kill or hunt 
any of the King’s deer in any highway, river, or other in- 
clufivc boundary of a fonft, he is as great an offender as if 
he had killed or hunted deer within the foreft itfelf. 4 
Inft. 318. 

By the grant of a foreft , the game of the foreft do pafs; 
and beafts of foreft are the hart, hind, buck, doc, boar, 
wolf, fox, hare, be. . The feafons for hunting whereof 
are as follow, viz. that of of the hart and buck begins at 
the feaft of St. John Baptifte and ends at Holy-rood Day ; 
of the hind and doe, begins at Holy-rood, and continues 
till Candlemas ; of the boar, from Chriftmas to Candlemas j 
of the fox, begins at Chriftmas, and continues till Lady- 
Day ; of the hare, at Michaelmas , and lafts till Candlemas. 
Dyer 169. 4 Inft. 316* 

Not only game, be. are incident to a fonft, but alfo a 
foreft hath divers fpecial properties; 1. A foreft truly and 
ftridUy taken, cannot be in thejiands of any but the King 5 
for none but the King hath power to grant commiffion to 
any one to be a juftice in eyre of the foreft : but if the King 
grants a foreft to a fubjeft, and granteth further that 
upon requeft made in Chancery, he and his heirs /hall 
have juftices of the fir eft, then the fubjeft hath a foreft in 
law. 4 Inft . 314. Cro. Jac. 155. The fteond property 
of a foreft is the courts $ as th tjuftitt-feat, tht Jhuainmotc, 
and tourc of attachment. The third property is the offi¬ 
cers belonging to it; as fir ft, the juftices of th t foreft, the 
warden or warder, the vsrdmrs, forefters, agifters, re¬ 
orders, keepers , bailiffs* beetdles, be. Though as to the 
courts, the molt efpecial court of a foreft is tftnftwain- 
mete, which is no left incident to it than a court of pie- 
powder to a fair: raid, if this fail, there is nothing re¬ 
maining of the fireft, but it is turned into the nature of 
n chafe. Man*w. c. 21. Crompt. Jur. 146. There is 
but one Chief Juftice of the forefts on this fide Trent, and 
he is named Jffticiarius hinerans Foreftarm, See. eifra 
Trentam ; and there is another, Capitals Jufticiariut ; 
and he i$ Jufticiarius Itinerant omnium For eft arum ultra 
Trentam, be. who is a perfon of greater dignity, than 
knowledge in the laws of the foreft ; and therefore when 
juftice feats arc held, there are aifociated to him fuch as 
the King ihall appoint, who together with him determine 
apmiaplacita foreft#, be. 4 Inft. 315. 

A juftice in eyre cannot grant licence to fell any timber, 
unlefs it be ft dent e curia, or after a writ of ad auod dam¬ 
num : and it hath been refolved by all the judges, that 
though juftices in eyre , and the King’s officers within his 
forefts, have charge of venifon, and of vert or green hue, 
for the maintenance of the Kibg’s game, and ail manner 
of trees for covert* browfc and pannage; yet when tim- 
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her of the foreft is fold, it muft Bq cut and taken by 
power Under the threat Seal, or the Exchequer Seal by view 
of xht forefters, that it may not be had in places inconve¬ 
nient for the game: and the juftice in eyre, or any of the 
King’s officers in the foreft, cannot fell or difpofe of any 
wood within the foreft without commiffion; fo that the 
Exchequer and the officers of the foreft have divifum im- 
perium, the one for the profit of the King, the other fir 
his pleafure . 3d Vol. Read, on Stat.p. 304, 305. Alfo 
no officer of the fir eft can claim windfalls, or dotard trees, 
for their perquifites, becaufe they were once parcel of the 
King’s inheritance; but they ought to be iold by com¬ 
miffion, for the King*s heft benefit. Ibid. If any offi¬ 
cers cut down wood, not neceftary for browfe, b'c. 
they forfeit their offices. 9 Rep. 50. The lord of a 
foreft may* by his officers enter into any man's wood 
within the regard of the foreft, and cut down browfewood 
for the deer in winter. % Par. Game Law, p . 46. 

A prescription for a perfon to take and cut down timber 
trees in a foreft, without view of the fortftcr, it is faid 
may be good: but of this quart, without allowance of a 
former eyre , &c. If a man hath a wood in a foreft, and 
hath no fuch prefeription, the law will allow him to fell 
it, fo as he doth not prejudice the game, but leave fufficient 
vert; but it ought to be By writ of ad quod damnum, &fc. 
4 Inft . Cro. Jac. 155. And every perfon in his own 
wood in a foreft may take houft-bote and bay-bote, by view 
of the fonfter ; and fo may freeholders by prefenption, 
copyholders by cuftom, be. 1 Ed. 3. c. pt. The wood 
taken by view of the forefter, ought to be prefented at the 
next court of attachment, that it was by view, and may ap¬ 
pear of record. 

Fences, be in forefts and chafes, muft be with low 
hedges, and they may be deftroyed, though of forty 
years continuance* if they were not before. Cro . Jac. 

156. He whofe wood is in danger of being fpoiled, for 
want of repairing fences by another, ought to requeft the 
party to make good the hedges; and if he refute, then he 
muft do it himfelf, and have allien on the cafe againft the 
other that Jbould home done it. 1 Jones 277. 

A perfon may have a&ion at Common law for a tref- 
pafs in a foreft , as to wood, be. to recover his right* 
Sid. 296. 

The court of the juft ice in ey re may proceed upon the rare- 
fentments or verdicts in the Jwainmote, be. And prefent- 
ments and con visions of the court of attachment and jwain - 
mote, muft be delivered to the Lord Chief Juftice in Eyre, 
at the next court of juftice-feal, be. where judgment is to 
be given ; and the plea of the foreft runs thus: Fraftnta- 
tio per foreftarios, b conviSEo per viridaries, be. The 
court of attachment or woodmote in forefts, is kept every 
forty days j at which the forefters being in the attach¬ 
ments de viridi b venations, and the presentments there¬ 
of, and the verderors to receive the fame, and inrol them ; 
but this court can only inquire, not convift. 4 Inft. 
289. The court of Jwainmote is holden before the verde¬ 
rors as judges, by the fteward of the fwainmote, thrice in 
the year: the freeholders within the foreft are to appear 
at this court, to make inquefts and juries; and this court 
may inquire de fuperoneratione fintftariorum b aUorum mi¬ 
ni ft r or urn forefts, b de eorstm opprejjionibus populo noftro il- 
latis: it may inquire of offences, and convift alfo, but 
not give judgment, which muft be at the juftice-fcat. 
Ibid. 

The court of the Chief Juftice & Eyre, or Juftice-Seat, 
is a court of record, and hath, authority to hear and deter¬ 
mine all trefpaiTes, pleas, and*caufiss of the foreft, be. 
within th t foreft, as well concerning vert and venifon, as 
other cautes whatfoever; an4 this court cannot be kept 
oftencr than every third year * As before other Juftices in 
Eyre, i?muft be fuihmoued forty days at*Uaft before the 
fitting thereof; and one writ of luminous it lb be directed 
to the (heriff of the ^county, add another writ tufiodi fo* 
reftae Domini Regis wlejyt beam ientnti, be. Which writ 
of fummons confiftsof two parts* Fir ft, to fummon all 
the officers of the foreft, ana that they bring with diem 
all records, be. Secondly, All perfons which claim any 
liberties or fnmthifet within the foreft , and to Ihcw how 
they claim the fame ; if there be erroneous judgment at 
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the jdltice-feat, the record may be removed by writ of 
error into B. R. 4 Inft. 291. 

The Court of Regard, or Survey of Dogs, h holden like- 
wife every third year, for expeditation, or lawing of dogs, 
by cutting off to the fkin three claws of the fore feet, to 
prevent their running at or killing of deer. By ftatutc, three 
courts of fwainmtte are to be held for for efts in the year; 
one fifteen days before Michaelmas , another about Mar¬ 
tinmas* and the ’third fifteen days before Miiifummer; and 
prefentraent* of trcfpaffes of green hue, and hunting in 
‘ forefts , muft be made at the next fwainmote by forefters, 
t$c. Alfo no officer of the for eft ffiall furchargc the for eft y 
*on pain of imprifonment by the juftices of the fore/1. 
Chart a de Forefta, 9 /ft 3. e. t. Ordinal to de Forefta, 
34 Ed. 1 . Juftices f forefts, Cf c. may make deputies. 
32 /ft 8, c. 35. 

The Chief Warden of the foreft is a great officer, next 
to the juftices of the foreft , to bail and difeharge offenders ; 
but he is no judicial officer ; and the conituble of the 
caftle where a foreft is, by the foreft law is Chief Warden 
of the foreft) as of Wtndfor Caftle, l$c; 

A i order or is a judicial officer of th c foreft, and chofcn 
in full county, by the King's writ : his office is to ob- 
lerve and keep the afiites or laws of the forejls, and view, 
receive, and inrol the attachments and prdentments of all 
trcfpitflls of the foreft , of vert and venifon, and to do 
equal right and juflice to the people : the Verdcrors are 
the chief judges of the fwainmote court; although the 
Chief Warden, or his deputy, ufuallyfits there. 4 Iitjk 

J(J2. 

The Rcgardcr is to make regard of the foreft, and to 
view and "inquire of offences, concealments, defaults of 
forefim, &c. Before any juftice-fcat is holden, the Re¬ 
orders of the foreft muft make their regard, and go thro’ 
and view the whole foreft, &c. They are miniiterial oft 
herrs, conftituted by letters patent of the King, or chofen 
by writ to the flieriff. 4 InJ't. 291. 

A ferefter is in legal underfunding a fworn officer mi- 
niftcrial of the foreft , and is to watch over the mt and 
venifon, and to make attachments and true prefeutments 
of all manner of trcfpaffcs done within the foreft: a Fo- • 
refer is alfo taken for a Woodward: this officer is made 
by letters patent, and it is faid the office may be granted 
in fee, or for life. 4 InJ'i. 293. Every Forefter , when he is 
called at a court of juitice-feat, ought upon Ins knees to 
deliver his horn to the Chief Jufticc in Eyre ; fo every 
Woodward ought to prefent his hatchet to my Lord. 

A Riding Forejler is to lead the King in his hunting. 1 
Jones zyj. The office of Forefter, 6c. though it be a 
fce-fnnple, cannot be granted or affigned over without the 
King's licence. 4 Inft. 316. If a fore/ter by patent for 
life, is made jufticc of the fame forclt pro hac 'vice, the fo- 
refterjhip is become void; for thefe offices arc incom¬ 
patible, as the forefter is under the correction of the juf¬ 
ticc, and lie cannot judge himfelf. 4 Inft, 313. 

An agifter' s office is to attend upon the King's woods 
and lands in a foreft, receive and take in cattle, &Y. by 
agiftment, that is to depafture within the foreft, or to 
feed upon the pannage, tic. And this officer is confti¬ 
tuted by letters patent. 4 Inft. 293. Perfons inhabiting 
in the foreft may have common of herbage for beafts 
commonable within the foreft; but by the foreft law, 
Iheep are not commonable there, becaufc they bite fo 
clofe that they deflroy the vert; and yet it has been held, 
riiat Jheep may be commonable in forefts by prefeription. 
3 ^Built. 213. There may be a prefeription for common 
in a foreft at all times of*he year,; tho’ it was formerly 
the opinion of Our judgesf that the fence-month fhould be 
excepted. 3 Lev. iy. A foreft m»y be dtfaffmfttd 
and laid open; but right of common Ihall remain. Poph. 
93. He that hath a grant of the herbage or pannage of 
a park, foreft, fcfr. cannot take any herbage, or pannage, 
but of the furpluface over and above a competent and 
fuffident pafture and feeding for the game; and if there 
be no furplufagc, he that hath the herbage and pannage 
cannot put in any beaftl; if he doth, they may be driven 
out, 3 Vol Read . on St at. 305, None may gather nuts 
in the foreft without warrant. 

A Ranger of a foreft is one whofe bufinefs is to rechafe 
the wild beaftB from the purlieus into the foreft, and to 
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prefent offences within the purlieu, and the foreft, tsfr. 
And though he is not properly an officer in the foreft, yet 
he is a confiderable officer of, and belonging to it. 

1 he Beadle is a foreft officer, that warns all the courts 
of the forclt, and executes proccls, makes all proclama¬ 
tions, fife. 4 Inft . 313. 

There are alio Keepers or Bail ft's of walks in forefts and 
chafes, who are fubordinate to (he Verdcrors, And 
thefe officers cannot be fworn cm any inquefts, or juries 
out of the foreft. If any man hunt beads within a foreft, 
although they are not beafts of tfic foreft, they arc pu- 
nifhablc by the foreft laws; becaufe all hunting there, 
without warrant, is unlawful. 4 Inft. 314. If a deer 
be hunted in a foreft, and afterwards by hunting it is 
driven out of the foreft, and the Forefter follows the 
chafe, and the owner of the ground where driven kills the 
deer there; yet the Forefter may enter into the lands and 
retake the deerfor property in the deer is in this cafe 
by purfuit. 2 Leon . 201. He that hath any manner of 
licence to hunt in a foreft, chafe, park, 6\\ muft take 
heed that he do not abule his licence, or exceed his au¬ 
thority ; for if he do, he ihall be accounted a trcfpaffer 
ah initio, and be punilhed for that fail as if he had no 
licence at all. Manw. 280, 288. 

Every lord of parliament, fent for by the King, may, 
in coming and returning, kill a deer or two in the King's 
foreft or chafe through which he paffes ; but it muft not 
be done privily, without the view of the Forefter, if pre- 
J’cni; or, ifabfent, by caufing one to blow a horn, be¬ 
caufc otherwife he may be a trcfpaffer, and feem to fteal 
the deer. Chart. Foreft. t. 11. 4 Inft. 308. 

Lex Forefta: is a private law, and muft be pleaded. 2 
Leon. 209. But it hath been obferved, that the laws of 
the foreft are eftabJifhed by ad of parliament, and for the 
1110ft part contained in Charta de Forefta , 9 //. 3. ft. 2. 
c. 2. and 34 Ed. 1. ft. 5. e. I. By the law of the foreft, 
receiver* of tre/pafftrs in hunting 0£ killing of deer, know¬ 
ing them to he fuch, or any of the King's venifon, are 
principal trefpaffcrs ; though the trcfpafs was not done to 
their ufe or benefit, as the Common law requires; by 
which the fubtequent agreement amounts to a command¬ 
ment: but if the receipt be out of the bounds of the 
foreft, they cannot be punilhed by the laws of the foreft, 
being not within the foreft jurifdi&ion, which is local. 

4 i»jf. 317. 

It :i trcfpafs be done in a foreft, and the trcfpaffer dies, 
it ihall be punilhed after hia death in the life-time of the 
heir, contrary to the Common law. Hue and cry may be 
made by the foreft law for trcfpafs, as to venifon; though 
it cannot be purfued but only within the bounds of the 
foreft. 4 Inft. 294. And not purfuing hue and cry in 
the foreft, a townlhip, ts'e. may be fined and amerced. 
In every trcfpafs and offence of the foreft in vert or ve¬ 
nifon, the punifhment is, to be imprifoned, ranfomed, 
and bound to the good behaviour of ihe foreft, which 
muft be executed by a judicial fentence by the Lord Chief 
Juftice in Eyre of the foreft. 

If any Forefter find any perfon hunting without warrant, 
he is to arreft his body, and carry him to prifon, from 
whence he lliall not be delivered without fpecial warrant 
from the King, or his juftices of the foreft, &c. But by 
1 Ed. 3. c. 8. Perfons are bailable if not taken in the 
manner , as with a bow ready to fhoot, carrying away deer 
killed, or fmeered with blood, tjfc. Tho' if one be not 
thus taken, he may be attached by his goods. 4 Inft. 
280. 

The Warden of the foreft Ihall let fuch to mainprife 
until the eyre of the foreft; or a writ may be had out of 
the Chancery to oblige him to do it; and if he refute to 
deliver the party, a writ (hall go to the lheriff to attach 
the warden, 13c. who Ihall pay treble damages to the 
party grieved, and be committed to prifon, &c, Stat 1 
Ed. 3. c. 8. No officer of the forfeft may take or impri- 
fon any perfon without due indi&ment, or per main ouvtr, 
with his hand at the work; nor fliall con ft rain any to 
majee obligation againft the alfife of the foreft, on pain to 
pay double damages, and to be ranfomed at the King's 
will. 7 R. a. r. 4. 

A Forefter Ihall not be queftioned for killing a tref- 
paffer, who (after the peace cried unto him) will not yield 
5 G 
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liJmfelf; fo as it be not clone out of foifte former malice, thing in the fame market, &c. are highly criminal by thfc 
z t £a x. But if uefpaffers in a foreft, Uc. kill a man Common law; and all fuch offences anciently came un- 
who oppofes than, although they bore no malice to the der the general appellation o f foreftalling. 3 Inft. 195, 
perfon killed, it is murder; becaufe they were upon an 196. And fo jealous is the Common law of practices of 
uitl.Lwful aft, and therefore malice is implied. Ed. Abr. this nature, which are a general inconvenience and pre- 
c 4 ti. And if ntuiderbe committed by fuch trcfpatfeib, all judice to the people, and very oppreffive to the poorer 
aie principals. Kel. Rep. 87. If a man comes into a fort, that it will not fuller corn to be fold in the (heaf be- 
fore ft in the night-rime* the Fore ft er cannot juftify beat- fore thraihed ; for by fuch falc the market is in effeft 
ing him before he makes refifrance ; but if he refits, he for eft ailed. 3 In ft. 197. II, P. C. 152. By the Com- 
imiy juftify the battery. Perfons may be fined for con- mon law, Perfons guilty of foreftalling, upon an indift- 
tC(l ling the killing of deer by others ; and fo for carrying meat found, are liable to a fine and imprifonment, an- 
a gun,’ with an intent to kill the deer; and he that fUab fwcrable to the heinoufnefs of their offence, j Hawk. 
venifon in the foreft , and carries it off on horfeback, the 235. 

horfc fhall be forfeited, unlefs it be a ftxanger’a ignorant By the 5 b 6 Ed. 6. c. 14. Any buying or contracting 
t'f the frft. 2 Pur, Gama law 34, 35. * or mcrchandife, viftuals, or other tiling whatfoever in 

Where heath U burnt in a foreft, the offenders may be the way, coining by land or water to any fair or market, 
fined ; and if any man cuts down bullies and thorns, and or to any port, (Ac. to be fold, or caufmg the fame to be 
cairies them away in a cart, he is fin cable, and the cart bought, or difluading people by word, letter, meflage, 
i-d horfe* fhall be feized by the for eft laws. Ibid. 36, orothtrwife, from bringing fuch things to maiket, or 
46. But a man may preferibe to cut wood, 13 c. And perfnading them to inhance the price after they are brought 
every freeman within the foreft may on his own ground 'dm her, G ft. rift ailing: and the party guilty of any offence 
make a mill-dyke, or arable land, without inclofmg fuch uffan flailing, br. upon conviaion at the ijuarter-feftions, 
arable ; but if it be a nufance to others, it is piuibhable. by two witneffes, on bill, information, prefentment, br. 
Chart, Fcreft, a. u. 12 Ref 22. And if any having liiall, for the firft offence, lofc the goods fo bought, or the 

woods in his own ground, within any foreft , or chafe, value of them, and fuffer two months imprifonment; for 

fhall cut the fame by the King’s licence, be. lie may the fecond offence, he fhall forfeit double the value, and 
keep them fevtral and indofed, for fevun years after fei- be impiifoned fix months; and for the third offence, he 
lino. 22/1.4. 7. fhall lofe all his goods, be let upon the j ilJory, and be 

By Chart a 2 Forefta, 9 II. 3. ft. 2. c. 2 . No man fhall imprifened at the King’s plcafure. St at. ibid. The for- 
lefe life or member for killing the King’s deer in a fir. ft, Kiturcs are to the King’s ufc only, if there arc no in- 
tits, but fhall be fined 5 and i? he have nothing to pay the formers; otherwife a moiety goes to the and 

fine, he (hall be tmprifor.ed a year and a day ; and then moiety to the informer. 

be delivered, if he can give good fccuriry not to ollend No information for any of the faid offences again!! the* 

for the future; and if not, he fhall abjure the realm:, ” f ,J itute can be good, without (hewing in certain the 

before this ftatute, it was felony to hunt the King’s deer, quantity of the thing , for which the penalty is (uppofed to 
2 RoL 120. To hunt in a foreft , park, 13 v. in the night, l>e incurred, not only bccaufe other wife the judgment to 
difguifed, if denied or* concealed, upon examination'’be- be given 011 fuch an information can never be pleaded in 
fore a j office of peace, it is felony : but if con felled, it L bar' of any other, and that it cannot appear that both of 

only fin cable. 1 H. 7. c. 7. them weie brought for the fame thing ; butalfo, becaufe it 

By the 9 Geo. 1. c. 22. If any perfons armed and dif- cannot appear to the court what forfeiture the defendant 
gurftd, fhall appear in any foreft, chafe, br. where deer ought 10 incur, unlefs the extent of the offence be fpc~ 
arc kept, and hunt, wound, kill or ileal any deer; or if any dally frt forth. 1 Haw. 238. But nothing in the aft 
perfons fhall procure any one to join with them in any j abovementioneil (hall extend to the buying of any fuch 
fuch unlawful aft; or fhall refeue fuch an offender, be.' thing, (otherwife than by for eft ailing) by any ft/h monger, 
they fliall be guilty of felony. And the Norman Kings butcher, or poulterer, as concerns their trade, who fhall 
punifhed thofe who hunted and killed deer in forefts with fell the fame again upon reafonabk prices by retail, nor to 
great feverity, infttfting their puniflimcrits in various I the buying of wine, or other dead viftuals, by any inu- 
waysj as by hanging, forfeiture of goods, and lofs o f\ holder, or viflUaller, to retail the fame in his houfe; nor 

limbs, gelding, and putting out of eyes, br. li r . 1 .j to the buying of any dried or faked fifty [not for eft ailed), 

H. 1. R, 1. bV. Felony committed within a foreft is in- j and fold for reafionubh prices; nor to the buying of any 
cjuired of before the judges of the Common law, and not torn , fifth, butter, or tbeefe, by perfons duly iiccnfed, and 
bv the juftices of the foreft. not for eft ailing. 5 & 6 Ed. 6. c. 14. feft. 7. Neither 

Penalty on officers of for efts and parks confederating fliall it extend to wines, oils, fugars, juices, currants, nor 
with decr-ftealers, 5 Geo. 1. c. 15. fei}. 5. Keepers, bfc. other foreign w finals, fifty and fait only excepted. 13 
may fei/.e iuflruments ufed in unlawful cutting of trees, EL e. 25. f. 21. And by the 15 Car. 2. e. 7. When the 
4 t i> c . 31. Sec Drift of the Tor eft. Chafe and Purlieu. | quarter of wheat (JVinchefter mcafurc) doth not exceed 
Vet fee father on this fuhjcft. Black. Com. \V. 289. 2 48/. rye $z t. barley or malt 28/. buck wheat 28/. 

. . 14, 38, 414,416 . 3 K 71, 73. 4 y. 408, 413, 414, oats 13 s. 4 d. peafe or beans 32/. any perfon (not fore- 

4 '5, 430. And as to the Charters of the Foreft, fee id. \falling, nor felling the fame again in the fame market 
4 V. 416, 418. and Black. Law Trails, V. 2. ! in three months) may buy fuch corn, at or under fuch 

ifoieftiigfum, bcems to fignify feme duty payable to price, and lay it up, and fell the fame again without in- 
the King’s Foreftsrs, as chiminage, or fuch like; et fsnt curring any penalty. Sefl. 4. Alfoithath been refolved, 
quiet i de theknio b prjfagio, b de foreftagio, 13 c. Chart, that fuch visual only, as is neceffary for the food of man, 
1SE.1. is within the aforefaid ftatute of 5 b 6 Ed. 6. and there- 

^o?c(lal, (for eft all amentum. From the Sax. fore, j. c. fore that apples and cherries, and fuch like fruit are not; 
via, kftal) Is to intercept on the highway. Spelman fays, but that fait is a viftual within the meaning of it. 1 
it is ns:it olftruftio, <1 >el itincris intercept io; with whom Haw. 237* By 31 El. c. 5- which ordains that informs* 
agrees Coke on Lit . fol, 161. And according to Fleta, tions for offences againft penal ftatutes, muft be laid ia 
foreftalling ftgnificat obftruflionem *viat <vel impedimentum the proper county, it is provided* that neVerthclefs an 
tr unfit us b fugue ay c riorum, b c. lib. 1. c. 24. In our information on the faid ftatute of 5 b 6 Ed. 6. c. 14. 
law, foreftalling is the buying or bargaining for any corn, againft foreftalling, ingroffing, or regratiftg, where the 
cattle, or other mcrchanuifc, by the way as they come to penalty fhall appear to be 20/. or above, may be laid out 
fairs or markets to be fold, before they are brought thi- of the proper county, and in any other county, at the 
ther; to the intent to fell the fame again, at a higlicr and pleafure of the informer. See Burn's Juft ice, 290, & c* 
dearer price. and fte Ingrujfer and Regrater, pnd Black. Com, 4 K 

All endeavours to inhancc the common price of any 15S. 
victuals or merchandife, and pra&ices which have an ap- jf 0|eSai!ct, Is a perfon guilty in any of the inftanoes 

parent tendency thereto, whether by fpreading falfe ru- and particulars deferibed of foteffalling. 5 b 6 Ed. 6. 
mours, or buying things in a market before the accuf- c. 14. 
tomeci hour, or By buying and felling again the fame 
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J^ietoofef), Striking oat the foretooth is a my hem, 
* Black. Com. 4 V. 206, 

:f Ojfotig or jffojfeng, (from the Sax, Fore, ante & 
fangen, prendet c) Is the taking of provifion from any one 
in fairs or markets, before the King’s Purveyors are ferved 

with neceffaries for his Majcfty.- Eft captio obfoniorum 

guar in forts cut nundinis ab aliquo fit, priufquant Mhiiftrr 
Regis ea aperit qua Rcgi fuerint necejjaria. Antccaptio vel 

pnvvcntio- -Et ftut quieti de Wardwite & Forfeng & 

Withfarjg, Sfc. Chart. Hen. 1. Hafp. Saudi Barth. 
Loud, Anno 1133. 

Jpo.fcitatc, (Forisfadura, from the Fr. Forfait) Sig¬ 
nifies the effeit or penalty of tranfgrefling fomc law.’ 

Forfeitures may be either in civil or in criminal cafes. 
With refpeil to the firft. A man that hath an ellate for 
life or years, may for fit it many ways, as well as by 
treafou or felony , and inch means as are before mentioned : 
as by alienation ; by claiming a greater ellate than he hath, 
or affirming the reverfton to be in a ftranger, (Ac. If te¬ 
nant for life, in dower, by the curtefy, or after poflibility 
of iffuc extinft, or Icflee for years,. tenant by llatute 
merchant, llaple, or tlegit, of lands or tenements that lie 
in livery, lhalJ make any abfolute or conditional feoffment 
in fee, gift in tail, leale for any other life than his own, 
(Ac. or levy a fine fur conufance de droit come cco, Sec . or 
fuller a common recovery thereof: or being impleaded in 
a writ of right brought againII him, join the mife upon 
the mecr right, or admit the rcverfion to be in another; 
or in a quid juris clamat, claim the fae-fimple; or if lclfac 
for years being oufted, bring an aflife as de liber0 tenement0, 
(AcS By either of thefe things, there will be a forfeiture 
of ellate. Plowd. 15. 1 Rep, 15. 8 Rep. 144. 1 htft. 
251. Dyer 324, 152. 1 Bulft. 219. But where the land 
granted by tenant for life, or years, is not well conveyed ; 
or the thing doth not lie in livery , as a rent, common, 
or the like; he will not forfeit his ellate : and therefore* if 
a feoffment, gift in tail, or leafe for another’s life, made 
by the tenant for life, is not good, for want of words in 
the making it, or due execution in the livery and feilin, 
this lhall not produce a forfeiture. 2 Rep . 55. When te¬ 
nant in tail makes leafes, not warranted by the llatute ; a 
copyholder commits wafte, refufes to pay his rent, or do 
fait of court; and where an ellate is granted upon con¬ 
dition, on non-performance thereof, (Ac. they will make 
u forfeiture. 1 Rep. 15. 

' Kntry for n forfeiture ooght to be by him, who is next 
in rcverfion, or remainder after the cltate forfeited. As, 
if tenant -for life or years commits a forfeiture , he who 
has the immediate rcverfion, or remainder, ought to 
enter; tho* he has the fee, or only an eftate-tail. 1 Rol. 
857. 1 . 45, 50. 858. 1 . 5. It lhall be a difpenfation of 
the forfeiture , if he in reverfion, or remainder be a party 
to the ellate made, and accept it: as, if a hulband, 
felled in right of his wife for life, leafes to’him in re 
- veriion for his own life. 1 Rol. $56. /. 10. A feoffment 
by a hulband, or by hulband and wife, of an ellate for 
lift, of which the hulband is feifed in right of his wife, 
or jointly with his wife, binds only during coverture. 
1 Rol. 851. /. 45, 50. Fide Com. Dig. title, Baron and 
Feme, (JC.—R-) 

Alio offices may be forfeited by neglect of duty, (Ac. 
See Fine. As to forfeitures in criminal cafes, it is, to be 
feen, 

I. For what crimes fucb forfeitures are infiided, and blood 
corrupted. 

II. To what time they bear relation , 

IH. When forfeitures may b&fdzcd. 

I. For what crimes fucb forfeitures are infiided, and blood 
corrupted. 

Forfeitures are in criminal matters, where a perfon is at¬ 
tainted of treafon, felony, (Ac. And as all eftates are 
faid to be derived from the crown ; fo all forfeitures and 
efeheats of land belong to the King, unl^fs granted away. 
Finch. 132, 164. Alio where land comes to the crown, 
as forfeited by attainder of treafon, all mefnc tenures of 
common uerfona are cxtincl; but if the King grant it 
out, the former tenure lhall be revived, for which a peti¬ 
tion of right lies. 2 Hale's Htft. P. C* 254. In treafon, 
all lands of inheritance, whereof the offender was feifed j 
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in his own right, were forfeited by the eorainoit law ; 
wghts of entry, Wr. * /W-. P. C. 448. And the ini 
nemance ot things not lying in tenure, as of rent charges,' 
commons, (Ac. lhall be forfeited in high treafon t but no’ 
right of action whatfoever to lands of inheritance is for¬ 
feited,* either by the common or lkituc Jaw. Hid. 4401 
All lands, tenements, (Ac. are forfeited in treafon by 
flat. 26 U. K. f. 13. And the King flail beadjudecd in 
poiiefiion of lands and goods forfeited for tienfon on the 
attainder of the offender, without any oflice found, faring 
the right of others. 33 H. 8. r. 20. Lands and heredi- 
ments in fec-fimple and fee-tail, are forfeited in hfah 
treafon : but lands in tail could not be forfeited only far 
the life of tenant in tail, till the flamtc 26 11. 8. c. 1 x. 
by which flat me, they may be forfeited. Where tenant; 
for life, t£c. ii attainted, the King lhall have the profits 
of the lands during the life of luch tenant only. 2 Inft. 
37 ; 

There lhall be no forfeiture of lands for treafon of 
dead perfons, not attainted in their lives. Stat. 34 Ed. 3. 
r. 12. 3 Lift. 12. Though the chief juft ice of jtf. R. us 

favcreign coroner may view the body of a perfon killed, 
in rebellion, and make a record thereof, whereby he 
lhall’forfeit lands and goods, flood’s Inft. 654. And a 
man may he attainted by acl of parliament. After the 
deceafe of the Pretender , no attainder far treafon in Scot- 
land lhall make any forfeiture, to difinherit the heir, (Ac. 
Stat. 7 Ann. c. z\. Upm outlawry in treafim or felony,- 
the offender lhall forfait as much a3 if he had appeared, 
and judgment had been given againft him fa fang afc the 
outlawry is in farce. 3 hft. 52, 212* 

For petit treafon, murder , burglary, robbery, and alt 
felonies far which^ the offenders thafl faffer death, they 
lhall forfait all their lands in fee-fimple, goods and ,chat¬ 
tels. 1 Lift. 391. 1 Lill. Abr. 628. But Gavelkind 

land in Kent is not forfeited by committing of felony ; 
and by a felony only, intailed lands are not forfeit. # 
S. P, C. 3. 26. Land that one hath in truft ; or goods 
and chattels in right of another, or to another’s ufa, (Ac. 
will not be liable to forfeiture. .Tho’ leafes for years, in 
a man’s own, or his wife’s right : eftates in jointcnancy, 
(Ac. and all ilatutes, bonds, and debts due thereby, and 
upon contrata, (Ac. lhall be forfeited, 1 Lift. 42, 151. 
Staund. 188. A married man guilty of felony, forfeits' 
his wife’s term ; and if a wife kill her hulband, the huf- 
band’s goods are forfeited. Jenk. Cen. 6c. In man- 
ftaughter , the offender forfeits goods and chattels : and 
in cbaniemedley and fe defendendo, goods and chattels ; 
but the offenders may have their pardon of courfe. \ 
Inft. 391. 

Thofe that arc hanged by Martial Law in time of 
war, forfeit no lands. 1 Lift. 13. And for robbery or 
piracy, (Ac. on the fea, if tried in the Court of Admiralty 
by the Civil Law , and not by jury, there is no forfeiture : 
but if a perfon be attainted before commiflioners by virtue 
of the ft at. 28 Hen. 8. c. 18. there works a forfeiture. 1 
LW : Abr. 

The King lhall have goods of felons, and year, day 
and wafte in their lands, (s V. which afterwards go to the 
Lord of the manor of whom held. Magna Chart a, c. 32. 
and 17 Ed. 2. c . 14. And the profits of lands whereof 
a perfon attainted of felony is feifed of an eftate of in¬ 
heritance in right of his wifi?; or of an eftate for life only 
in his own right, are forfeited to the King, and nothing 
is forfeited to the Lord. 3 Inft. 19. Fitz* AJf. 166- By 
the convfalionofafcion, his goods and chattels arc forfeit¬ 
ed ; but by attainder, his lands and tenements. 1 Inft . 
291. 

Goods of perfons that fly for a felony, are forfeited to 
the Lord of the franchife, when the flight is found of 
record. 2 Lift. 281, A filo defe forfeits all his goods 
and chattels. 3 Inft. 55, For mifprijion of treafon the 
forfeiture is goods and chattels, and profits of lands du¬ 
ring life. 3 Inft . 392. In a prantunire , lands in fiv- 
firppJc are forfeited, with goods and chattels. 1 Inft. 
129. Fpr petit larceny the offender forfeits his goods. 

I Inft. 391. And for ftanding mute where perfon^ are 
adjudged to penance, in cafes* of felony, there is a for¬ 
feiture of goods and chattels; and fa for challenging 
above 33 jurors, 3 bft. 22-, 

It 



FOR 


FOR 


It is elearly agreed, that by aft attainder oftreafon or 
felonly, the btodd of the ofl'ender it fo far ftained and 
<orrupted, that the party lofe. all the nobility, or 
gentility he might have had before, and becomes 
ignoble. Co. Lit. 8, 41. 3 J«/t. ill. Staundf. P. C. 

|QC. • . , 

Alfo it is clearly agreed, that he can neither inherit 
* as heir to any ancettor, nor have an heir. Co. Lit* 8. a. 
391. b. 39a. Staundfe P. C. 165. Bro. Nobility 21. 

Cro. 66. , 

If a man be attainted* and after pardoned by charter, 
the children born before fuch pardon lhall not inherit; 
but if they fail, the children borrt after fuch pardon may 
inherit him ; for the pardon makes him capable of new 
relations as well as of new purchafes, tho’ all the old 
legal benefits and relations are loll. Noy 170. Co. lit. 
8. a. 3 bn/t. 233, J « . 

Before the flatutc of.i E. 6. cap. m. the wife not only 
loft her dower at Common law, but alfa her dower ad 
ofiium ecchfut , or cX ajfenfu patrh, or by fpecial cultom 
(except that of gavelkind,) by the hulband’* attainder of 
treafon, or capital, felony, whether committed before or 
after marriage. Co. Lit. 31. ^. 37 *** 4 1 -*- 
B. 150. Perk. felt. 308. Bro . tjt. Denver 82. Plow. 

l6 But the wife forfeited lands -given jointly to her huf- 
band and her* whether by way of frank-marri.ige or other- 
wife, but only for the year and day and walk. Co. Ltt. 
17 . X Lnfi. 216. __ t „ . 

It is enafted by i J?* 6* cap. «- P™- 17- That albeit 
any perfon fliall be attainted of any treafon or felony what- 
foever j yet notwithflanding every woman, that lhall for-, 
tunc to be the wifeot the perfon fo attained, fliall be en- 
dowabic and enabled to demand, have, and enjoy her 
dower, fn Tike manner and form as tho* her hulband h»u 
♦not been attainted, £jTr. But this is repealed as to treafon 
by 5 ti 6 E. 6 . cap., 11. par. 9. 

If the hulband feifed of'lands in fee, makes a feoffment, 
and then commits treafon, and is attainted of it, the wife 
lhall not recover dower "againft the feoffee. Bend/. 56. 
Dyer 140. Co. Lit. hi. a. So if the hulband is attainted 
of treafon, and afterwards pardoned, yet the wife lhall 
not recover dower ; but of lands purchafed by the hulband 
after the pardon, the wife fhall be endowed. 3 Leon . 3. 

Perk. fed. X 91* . . , . . 

If a hulband having levied a fine with proclamation, 
is erroncoufly attainted of treafon, and the five years pafs 
after his death, and then the outlawry is reverfed, the 
fine and nonclaim are no bar till five years are puffed 
after the reverfal, bccaule the wife could not fue for her 
dower while the attainder Hood in force, neither could 
Jhc any way reverie it. 3 M- * ,fi - Maor 6 39 ‘ f L 

87 Aftcr the makingof the ftatute 1 E. 6. cap. it. it feems 
to have been doubted, whether the wife Ihould not lofe 
her dower in cafe of any new felony made by aft of par¬ 
liament : therefore where feveral offences have been 
made felony Ante, care has been taken te providHur the 
wife’s dower. 2 New Mr. 5H4. See it tin. Air. tit. 
Forfeiture. And fee Attainder, and 2 Hanoi, tit. Treafon. 

Bcfidcs thefe forfeitures for crimes attended with cor¬ 
ruption of blood, tSV. There are forfeitures in lcffer of¬ 
fences. Drawing a weapon upon a judge, or finking 
another in the King's Courts, incurs .forfeiture of the pro¬ 
fits of lands for life, and of goods: and it is the fame 
forfeiture for refeuing a prifoner in, or before any of thofe 
courts, committed by the juftices. 2 Cro. 367. 3 ***• 

141. If a woman after a rape, confent to the ravilhcr, 
Ihe lhall lofe her dower after the death of her hulband, 
Stat. 6 R. 2. c. 6. And if any maiden or woman 
child above 12, and under 16 .years of age, (hall agree 
to be taken away and deflowered, or contract with any 
man for marriage againft the will and without the confent 
of her father; or if he be dead, her mother or guardian 
appointed by her father’s will, Ihe timll forfat her land 
of inheritance for her life. 4 ti 5 P. ti m. c. 8. Ar¬ 
tificers going out of the kingdom, and teaching {heir 
trades to foreigners, are liable to forfeit their lands, tic. 
by fat. 5 Geo . 1. c .. 27. Forfeitures hkewifc are incur¬ 
red by feveral penal ftatute5. 


II. As to the time to which forfeitures fall relate. . 

The forfeiture in. cafe of felony fliall relate to the time • 
mentioned in the indictment when the felonly wafc com¬ 
mitted, as to the avoiding of eftates and charges after; 
but for the mean profits of the land, it fliall relate only 
to the judgment. 1 Inft. 390. But it is otherwile, if he 
be attainted upon* an appeal, by' verdict or confeflion. 
Vide infra . So, if he be attainted by outlawry upon an 
indictment. Co. L. 390. b. 13 «a. R. 30 11 . 6. 5* 

So, if a man be convict in a Prnmumre. Dub . Cro, Car . 

173. Jon. 217. ‘So, if a man be a fugitive beyond fca, 
it relates to the time of his flight. R . 2 Cro* 82. So, 
if a man be felo de fe , the forfeiture relates to the fk&. 
j Lev. 8. 'And is veiled in the King before inquiftdon 
found. R, 1 Lev. 8. R. 2 Cro . 82. But the Ibrfeit- 
tare of goods and chattels relates to the time of the con- 
viaion. St. P. Cu 192. a . Co. L. 391. So, upon pre¬ 
ferment of the coroner, of a fugdm fecit , the forfeiture 
relates to the day of the prefentment. St. 192. a. So, 
if it be found by verdict that he lied, to the time of the 
verdidt. St. 192. a. To the time of the indiament, or 
acquittal. 5 Co. 109. b. So the forfeiture, as to the^ 
mtfne profits of lands, relates only to the conviaion. Co. 

L. 390. b. So the forfeiture by outlawry upon an appeal; 
for the time of the offence is not mentioned in. the count. 
Co. L. 390. b. 13. a. 

III. When forfeitures may be feifed. 

Goods or lands of one arrefted for felony, lhall not be 
feized before he is convia or attaint of the felony ; on 
pain of forfeiting double value. 1 R. 3. c. 3. Goods of 
a felon, tic. cannot be feissed befqrc forfeited ; though they 
may be inventoried, and a charge made thereof before 
indi&ment. Wood's Inft, 659. In jreafbn or felony, the 
delinquent may fell his goods, be they Chattels real, or 
perfonai, bona fide, before conviction, for his maintenance 
in prifon ; for the King hath no intcreft in the forfeiture 
till convidtion. And where goods of a felon are pawned 
before he is attainted, the King lhall not have the fr r 
I feiture of the goods till the money is paid to him 10 
whom they were pawned*. 3 Inft. 17. 2 A klf Abr. 874, 

875* 

After conviction by judgment, or outlawry, for high 
treafon, tic. a comtniliion goes to perfons named by the 
King, or the Attorney General, to inquire, what lands 
and tenements the offender had at the time of the treafon 
committed, and the value ; and that they feife them into 
the King’s hands. And the inquifition taken thereon 
lhall be returned to the Court of Exchequer , and filed in 
the office of the King’s remembrancer. Lut. 997. So 
after convidlion for felony, a feire facias lhall go againft 
the vill, or any other, who has the goods in his cultody. 
St. P. C. 194. But if any one Jms title to the goods ,of 
lands found by inqui/itioii to be the goods or lands of 
the offender, he may make his claim, by pleading his 
title. Lut. 998, 

To which the Attorney General fliall demur, or reply. 
Vide Com. Dig. tit. Prerogative, (D. 83, 84.) A copy- 
holder furrendfcrs to the ufe of his will, the devifee is 
convicted of felony and hanged before admittance, the 
lands are not forfeited to the Lord but defeend to the 
heir of the furrenderor. Wtlfon par. 2. fo. 13. 

Forfeiture differs from confutation, in that forfeiture is 
more general ; whereas confifcation is particularly applied 
to fuch as are forfeit to the King’s Exchequer, and cen~ 
ftfeate goods arc faid to be fuch as no body doth claim. 
htaundf. P* C. 186. • 

There is a full forfeiture,*plcna forisfaftura, otherwife 
called plena nvita , which is a forfeiture of life and member, 
and all that man hath. Leg. JH. 1. c. 88. And there is 
mention in feme ftatutts, of forfeiture at the King’s will, 
of body, lands, and goods, tie* 4 I*ft* 66. See farther 
as to forfeiture, generally» Black, Com. 1 V. 299. 2 V. 

153, 267. And at to forfeitures for crimes. Id. 4 V. 
370, 374, 416, 417. Forfeiture of Copyholds. Id. I 
V. 284. Of goods and cbattdf. Id, 2 V . 420, 4 V. 

379. Of lands. Id. 2 V. 267. 4 V. 374. 

^foil’cttute of sBSaufoge, (ForLfactura maritagii.) 
Was a writ which lay againft him, who, holding by 
kmghts-forvice, and being under age, and unmarried, re- 
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, ^oriitfecumfitrbitmm, The payment of extraordinary 
4d, oppofed to intrinfecm frvktum* whkhWasfoe corn- 
mon and ordinary duties, within the Lord’s court. 
Kenned s Glejf. Son Foreign Service* ' 

jPo|i0banmtU0 9 Signifies baniflfed; Expulfus J Scotia, 
Foriib&nnitas e*b Anglia, £5*. Mat. Parif* Ann- 1245. 

ffio;io(miU^xU Wncn a Ton accepts of his father*# 
part of lands, in tlie liiV-tltne of the father* and is con¬ 
tented with it, he is faid to htfothfamUdri, and cannot 
claim any more* j Blount* * 

^cjlattb, (Farlanduni) Lands extending further dr ly¬ 
ing before the reft { alfo ^promontory. Mon. Aug* Tom, 
a. fol. 33a; . - l> 

. jFft?tct 4 iUI&, Was land in the Wlhoprick 6f Hertford 
granted or leafed dum epiftopuiin cpifopatu fieterii, fo as 
the fucceffor might have the fame for his prefent revenue i 
this cuftom has been jkrng (ifice difufe and the land fobs 
formerly granted is now let by lesafe as other lands, tho 
it (till retains the name by which it was anciently "known. 
Butterfields Surv. 5,6- .« * 

0 mm f fo required in law proceedings, ofoerwlfc the 
law would be no art j, but it ought not to be died to,en- 
lhare Or in trap. Hob*fot, matters of form in picas 
that go to the aftion, may be helped on a general de¬ 
murrer ; as when a plea is only jn abatement. 2 Ld. 
Raym. 1015. The formal part of foe law or method of 
proceeding, cannot be altered but ? by parliament: for, 
if once thofe outlets were dcmolifhfe there would be an 
inlet to all manner of innovation in the body of the law 
itfelf, Black. Com* 1 V. 14a., 

JfOffltt Is where any pOrfen has jut 

, of fuit, and is fo poor, tjiat he. cannot bear , the ufual 
charges of fuiug at law, or inequity : in this cafe, upon 
his making oath that he;is not. worth 5 /. except the 
matter in queftion, his debts being paid, add bringing a 
certificate from feme Jawyer that he hath caufe of fuit, 
the judge, admits him to fue inform, pauper it, i. e. with¬ 
out paying any foes to couafellor, attorney or ckrk: 
this had beginning from the fiat.i 1 H, 7, k 1a. by which 
it is ena^cd, that*poor perfons having caufe of aftion or 
foits, (hall have original writs, counfd and attornfe 
aligned them gratis* 

On proceeding inCkancery, affidavit is firft made that 
the plaintiff s not worth 5 1 in lands, tenements, goods 
or chattels, his wearing apparel, and the matters' of the 
fuit excepted ; and then a petition is drawn tip and pre- 
feated to the lord Chancellor or Mafter of the Rolls, 
praying to be admitted in forma pauperis, and to have 
cpunfel, fcfr. afljgticd him, who are neither to take fees, 
nor make any contraft or agreement for recompence, on 
pain of punifhments; and nq councilor or attorney af- 
Signed mall refufe to proceed* without Shewing, good 
caufe to the Lord Chancellor^ FrkS* Soh 24, If 
it bo ma# appear, that, any P^ptr has fold or contra&ed 
for the benefit of ips fuit, while depending in co&rt, fuch 
caufe ihall be thenceforth wholly difmiffed, And a man 
firing in forma patsperh is no$ to haVc a new trial granted 
him, but is to acqulcfce fo foe jdfticc of foe court * nor 
ihall paupers be admhted fo iiemove caufes out of inferior 
courts. 1 Mod 268. # a caufe goes againft a pauper, 
or a plaintiff 1* forma paupeei^pt hOttfuit 5 he feallnot 
pay cods to the defendant, butfoall fuffer fuch ptmifh- 
ment in his perfbn as the court ihall award. 23 If. 8. ; 
r. 15. x Lill . Abr. 634. a Sid* foifo \Banfrrt nfifo 
delays, to vex their adverfaries; or being proved to be 
vexatious perfens,' and haying many frivolous foifode-, 
pending, will be difpaupered by the c<fertj for fbe law 
doth not affift them to do injury to others, t LUL, $$p 
See Black* Cm . 3 V* 400. 

jPfllMMt, (Breve do forma donation's) Is a writ that 
lieth for him who hath right to lands or tenements by 
virtue of way entail, growing from the feat, of Wefim %» 
r. a. It is a writ of right Toftrgpovcry.of land ; and is 
of three kinds, viz* in defceesM r/ remainder ftdd revertddi: 
farmedm in defender lieth where tenant in tail infeoffs fi 
Granger, or is diffeifed and dieth, the heir Ihall have this 
writ to recover the land, fpmedott in remainder ties where 
one gives land in •tail, and for default of iffue the re¬ 
mainder to another in tail* &c> If the tenant in tail die 
without iffue. and a ftranger abates and enters into the 
land, he in remainder (hall have this writ. Ferm$d*n in 
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the diverter lieth Wheiedand is tntatied to certain jfeffcni 
and their iffue, with remainder over for want or iffue, 
and on the remainders failing to revert to the donor and 
his heirs f now if tenant in tail dies without leaving any 
iffue, and likewife he in Remainder, then the donor or' 
his heirs to T whom the xmzmm comes, Ihall have this 
writ for recovery of the edatc, in cafe it be aliened, (sfe* 
Reg. Orfgy fijS, 242. ift- AT, B. U l» 

Farmedon in., defender is the hjghefe writ a tenant in tdl 
can. have $ und. where tenant in tail aliens, or is diffetfed 
of his cfeatev or if a recovery is hsul agalnff him by tie* 
fault, and he die* his heir foati have fi ftreneden, it be¬ 
ing the only remedy the heir may have for the poffefeoa 
ofhis ancefeor | but if herbs oufeed of hU 6vm poffeffion* 
as ifhe be feifed, nndput opt, hedhall have Sis writ of 
ajfife* , ^ * ■ ; ■ ' : ■_ ' ’ , , ' Vl i( 

There is. a writ .of formed?* in defender, where partition 
of lands held in tail, befog made among parceners, • 
and one atieneth her part,, her heir foal! have this writ; 
and by the death of one. fifeer without iffue, the partition is t 
made void, and die ofoer ihall have the whole land as 
heir in tail* Flaw M*t. $r* 476, 4yy. — 

1 Alfo there is a .writ otformdbn infmil temtit, that lies • 
for a copartener againfe f feianger upon the poffeihon of 
the ancedor f whkh may be'brought without nmnfog the 
other coparcener who hath her part in poffeffipn. Ibid* 
481,, This writ may be: likewife had by one heir in 
Gavelkind} of lands Intalledj and where the. foods 
are held without partition, 

A demandant m; iwrk offemcdoti) ought to make his 
deifceni by^ sdl who hefo . the eftatc: otherwife tho 
wiit wiH abate r and the demandant foould always be 
made ^oufen iand heir, or^fen>and hei^to him who was 
foil feifedofthe tailbut die fureft way is to make every 
maxi named in the writ fen and heir in the writ; and it 
is not material whether they were feifed or not, altho* 
they: are named heir. 8 u H* 6. 

In a fi&mdo* fo A funder, the demandant is to fet forth 
his pedigree in the declaration ? in formed™ in remainder, 
that the tenafit in tail is dead without iffue : but in a 
formed?* m reverter the donor, ts'e. need not (hew tho 
pedigree of the iffue, nor who was lafe feifed, becaufe he 
» feippofed to be a ftrsnger to them. 2 Nelf Abr* 880* 
Where a fee-fimple is demanded fo a farmed?* in reverter, 
the taking ofthe profits, ought to. be atiedgedin the donor, 
and donee : if an eftate tail is demanded, it muff be al- 
ledged in the donee only. 1 hut vs. 96. 

There are feveral pleaa both in bar and in abatement, 
which the tenant may plead to this a&fon ; fuch as non¬ 
tenure, which is a plea in abatement, and by which the 
tenant (hews, that he is not tenant of the freehold^ Or of 
fofoe part thereof, at the time of the writ brought, Wat 
any time fence j which fo called foe plcadfog non-tenure 
generally. Booth zS* 

■, Special non-tenure is where , the tenant feews what fo- 
tereft and eftaw 1m .hath in the land demanded* as that 
he U tenant for years. In -wrid» 1^ ffatuie-merchanr, 
degit, or foe like 3 hod foerafows foe pica of fpecidl non v 
tenure muff alwnys feew who it tenant- . Motel fo. feeo 
t Br$vwL,*$%* :'f ’ |, r; ., ■>, : / - 

; At ■ Common fow, xfoibtenure of parcel .of. an infoe 
fokc, as,a manor. Me, abated foe‘whole writ; but now 
by the fo S f $* aaf* ifk Jl is jenafoed, «; That by foe 
exception of. obn^eh^ 'of parcel, ■ no ; mfo feaU ;bc 
abat^l, bot only for that :parccl whereof tlic fion-tenare 
was atiedged.” Bemb for; hfifcd* t$l* . .J 
, If thefommt ffoada nm^mm of foe wh^ l»* need 
not fhew who is:tenant',:' buf in a plea of yem-mm of 
parteLvhe^nnft.foew.who is. tenfot, and fo» even before 
the ffatnte j for foe Cofodfen law would not foffer a 
writ, good in part, to hefoholly deftroyed, except foe 
tenant ihewedthe deniMd^fofoy'.he .might have « bettrr T 
r 181.: The a general impar¬ 
lance,. fW; tho’- ho may plead non- 

Tfo writ ih f brought* .except .in 

fofocfpecial cafe Wfeofo fonnot be avoided; .and the 
trying titles by tfBionefirtnm fuppfos it , s ptacf, in an 
eafier manner. S& Bpyfb of ml a$iw* S}mh^ Cm, 

Ki pi, ; ‘ ■ " 

fi** 
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A certain WigR'of 
• mentioned in tlie &at$w if fafagm 
H. 3 - “ , ' ■ ; - •:•• ' '/■■ # ^ ' - -J ' M' ■ 

jFainMjfWb; fikrjHt$umi $r. Ffamt#} Bignkes ^t 
fee ta$en by a lordofhis tenant, bound to bike fa the - 
lord's common ove*^ or for tbefrbwft f 

this was uiuai: in the northern parts imdiMngknd* , Tlaty: 
Pari. ikM. u ' ■; ■■ , t : r,'^ ■■ .' \ 

^fornication, (TomtMtio f front the fomrfr in 1 fewer# 
Awhctt lewd wQTOcii proftitotod themfelvc* for wioaeri 
% whoredom, ,or ttf inwititiency in Angle perfons* 

for if eitW party, irmarried, itUfaufarj. * The towh 
i H, p c. 4. mention* this crime y which by a$ 
hide anqo i 6 gfa 4 lari^g the titMti wfcfcpui* 

|iiKcd.withcfc^ jnqtylty % thW Bribof- 

jfencftj and the.f$c$j&ofem:?* » Wd ■ was made felfttyyJ 
j&sArfr, &&&>. Tho fpirUwl *far* hath cogaifahee of 
this’ bffenfe?!And^itotarly m^sdtii , bad .:poWcMb.ifc 
quire of *nMf^ «**<! to whtoh.souetr 

the KtognW h &ntt hlfefled on the. offenders/ *3 uppeato 
by the, book of- Dwtffop ^ toft, 4$8> S^ ^/eri* :Otir. 

4 ^T* <H* '< 1 > ••« 'i 1 £*' ’- *■ fH • ' •►•h* < i 

tfbjpjdfv, (jFMptijfatjt An exception or referyatieni 
which fehfj iris afed/in rlm%/.r4M ^ ;‘,This wfaiii 
frcqaemly^^ted^^ka^*'* 1 **^ cconveyances ■ wherein 
<■#/*/ '4'i ^ *» nfadi')<»^i 5 efi»V"W fiWWaf 

tignidcatka; j|t is taken for any fa 0 m j acebrdif!g td 
Tfaht* rfurW 12$$, .■/ 1 - /J > ,/V,A -"bW .V. * l \ ’ ., 

'Jf^ v (C*/tf^^^atcr r 3 &ll^ to called in ffitftmfc?,. 
land. ,. Can>h. Britan. ; ■ 

^ojfpMfccr* An attorneys; 7 or advocate ,to a caufe* 
Blount. , ' , ’■ "' 1 ' •< ;: "*> ■, M, r, ■ 'i ’ - ' 1 ! '"■ ;, ;; 

Jfortfa, Power; 'dominion or |tari^idl:ion: And we 
read of. infirttari PljaltUm, by judges, aflembiedy 
H* I. r. %ip " ' ',. ,<. ' ; .. '.i. 

jFo|tto;f, a fortim or mfto firttfri* U an atgmiwmb 
often nfod by Ctithton, to this pmpoib t If it be Ji: in, a 
feolFmcat pa&ag a new right, wwf mm is It-'fcf w* 
ftitution or an ancient right, ; Cm'ffyb# 55*3^^.'^* 
JFojtillce and ffSkhihos a for¬ 

tified place, butwark or eaftief a* it isjaid within the 
towns and fertititi** of BerubUk and Gttriijk, anno it #/ 
7 « c* 18* "', ' .. 1 \ ' ■+' i ' V r - ;'• :■, ;\, , ;' 

Jfe^tUt, cM A place or fortof T(^,;;ftrfngth; or 

rather a little forf. OldNat. jBr. 45/, 1 , j *>}, ■ 

JF^tn and Ca&tee, The ftatute tj (T^ a* r^ 6« ex? 
tends to forts hn 4 other places of drength;^ik^ fte ^Int f 
the foie, prerogative is well of ai mahw^ng^ jind 

govetnini; of which belongs to the King, in 
of general of the kingdom, a I*fi jea M 4 * 
r. r ' ; ■■ ; ' ■■ ;:", y' 

dfp^tStiMl, ls that which it dur lawiffeafnm 

jroVe*, K ,«. :it$t/a*rvm' Ar^#\^rwna. ; 

&m ifijfrM, ptSrttf* fifflwr, pr*$ 

fimMnt■*!**$* fan nnas, 4 &jur&UwiMt?•:!»■'] ■■ ” 

, ; Perfcns pretending to tel! ,fertuites 

&t. :’a v re,to. fa jk#bf£ w«byeaifs i^pdmhmetit, ah 4 

fcandibg #ft«r ^ 

1 v ' or with ijpesMf^i 

4 ''. 

t fa mid* 

v^fafay 


jtohy S* 

vert andyem^rn. v..jpwk Cw*. 

•' A .d p # S »S.. -. 

'ting fetoa,, »M# idptwnedr It h«? • been Jikwfife^fc4-|ar 

fwsnt 0 eni^'' 4 ' iv ' ■ 

withi ^ ^ }t i* tafcbmfbr 

hf 

the“&ate ? w 
by kfimtis fifr, 
iscUll^/- 


.(P «0 

eThlty dimfc«s% 

andenily one 
fading 

Ifa fafatornm its being 

by die Aw»^: 

which we call adjoin* 
of the wife.—P^Fre 




of the 

thrOught 
fappq&d 
AndhhvkgnuSSf^: 

Jffl8etUatt, (W 

fure or ftipend for 
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M*kd* 1 n tfi ibfterfean firtinma, mdirt- bfa&rtgdtMi& €af 

■ t - r ‘ ' ‘ ; * •■' 

-■"iloibeg or gobbet, (ffoto the Teuton;' •JMwJ; f« 'a 
Weight of lead containing, eight and tfaty pfg om 

add twenty hone and a half; 0 tear it is about a tuh or 
cpxnmon cart load: Among the ffymbm in Lwdoq it; :te 
nineteen hundred and an halfi and at the mines it si two 
twenty hundred weight and a half. Bkcttf, \ > * , 

fafy'Jk place for burial of the dead. $tam. Mtth 
MS* ap*"■'• ^ 

.jjfetfhlhttfon-, The founding and building of a college 
fa\ hofyital ia called fimi&tm qtmfi fkndmio, or fmda* 
tqfatifaWfh* jo; The King only 'can found a 

- hut .difrt may be a colkge'in repuution, founded 
by others, fatj.. If it cannot, appear by inquHitiotr* 
who i%- wfa: that' founded £ f, £imrtk} or it fhall be 
mtendeiAit was ; : theming whohha power to found 'a new 
church, Jfcfiwr a$i. < The King.shay found and ereft 
ar; hqffomk give: a^naine to thb houfe, upon the, in* 
lwritance of another, Or licenfe another petfem to do it 
upon his own lands ; and the wbrds, errs, ffr, are 
npt neccffary in every fofad&kjh , either of a college or 
hofpkal made by the King's but k & fofeient if there 
be. Words, equivalent: The incorporation of sc college dr 
hoipkaikthc very foundation t but he who endows it with 
lend s is the founder $ ahd to the erection of an hoQdtal i 
nothing more is rcquiAtc but the incorporation and /w«k 
dtdtfal id Rep/V&fe of Butiondt Hofr. Feifons ifeifed of 
edates in fec-fimple, may erc 4 t and fwd fafaitelt for the^ 
poof, by deed inrolled in Chancery, "l&t. which ihall bo 
incorporated^ Utid fubjc€f to fuch vifttbrs as the foukdtr 
'$<?rifai, 0 Rk& : i\';fc; ^hereacorpo- 
ration: is ^nhm'edjr il is’ faid the name bf the founder iS' 
pai^^bf ^: f cA|w£tiojiv' a Wf Though the a 
fomMmm.Qt?;* ; thmg' may alter the law, :aa to that patti-* 
cukr dbio* l pet it fljall not work: £ general prejudice. 

» Lifo dbrrSifr , See/ts^fsc*; "t, K 480# 

'tfffammt to isieltr 

or pour) Is he that meltsmieml, and, -nfafa any thiiig of 
it ;by pouring be cadlng it into; a ‘moulds iy fo t* % u 
Whence it hllfomdet% a/aWW of letters, . 

fcFiv Fturtw) Signi^ a pitting! off, 0 1 
delaying of an w$$m y and has been compared to * dam* 
sbenngr by which the fpeech is drawn out to a more thait 
ordinary length of time, at hy fom&to# a fuit is pro¬ 
longed, which might be brought to a detesminatjon ip a 
Biorter; fpace,t Tfa devict Is commonly "Ukd when an 
aftionVor fuit is hrongjhr agaibft two perfons, Who be* 
inf’.jointly eon^hed^ ire. not to jantyejr till -both parties 
appears'^sM;>vk''^ere : tbb appearance or #i» of one will 
eaeuib^lothcU's 4 efa»k r and.,they agree between thtm- 
-felves ^hat’phb ", K fth1h sfppem? or be eBbinnd one day, 
an# for Wmit .Of tho othN^s appearing, have day over to 
make bis appearance with other pfatf $ and at tbae 
day. allowed tnb Other pseAy doth appear, but he that ap*^ 
peared b^fbre Aoth "hot> 411 hopes to have another day fey 
adjournnwnt 'fa fa* party Who then'made his appearance. 

■ jjbfifsh jp&fofatiwi and in the Batuee of Wtfi, u 
c* 4*/ k is ifavm fourrfor by whore are wqrd» 
tO^bis efcoparceners, jointenants; CjTr. may 
fad^fomb’ by $fd»t to effoih feverajlly $ but ftjall have 
' od|y one eBoin, as one fede tenant. And amw A £d* •.'»; 
r, 10, it is ufed in like manner : f Th^dtotfafaiw Khali bo 
^ui:;«0 anfwer without ffartbfaitpt# , f, c* 2, 

*m* %io, Fwtbtr *n thh VfctJpr-.h» Wm'yhrdsrrj" ton 
caufeit is twofold. >' | '■'v-. • 

rpdtton* dayi if 

any OBbnee fee commst^l r Oi^t of muider, (sfr. the 
year and'day tofal fee V^p^^'irdm • die beginning of 
the. day on wkijch the^wound wjU’,^ye», fifr; and not 
from the ppecfte OslOUte Or ,bowk 1 "'/'* ‘iflSspui. '163. See 
Cp,£ttt.*s& «'*r?&7 v .’'' "'V’Aoi 1 ; 

As to h^rd«fg ’^h}i ^|tt»# » the ^eiliori, Whether the 
party 4 ieA * dfay after the Broke, Ofo. 

0 rn *$M it lhay be filed within a year 

^hft felony, by the death 

'0^ ; '6 "id. h c. p., BUth Ctm* 

4 ^», v . gti* 1 ■ ■■' '■ 1 ■- '.‘ |i 

, - l ' ', ,'A • ' An 
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An Mi of record will no f admit any dlvifion of a day, allowatocb dr Confirmation j afcd Wreck of the fee, w«fs r . 
but is to be faid done the firifc in it ant of the day* (frays, fairs and markets* end die like, are gamed by 
>p. and judgment accordingly, Pa&k* z$ Mk* Mo, ufage, and may become diie without any matter of re- 
1,7. cord. zlnft.xftt* 9 R$. 27. get goods of Ihfons and 

Mumpfit, to pay 40/. by 5 s* per month; where & outlaws, and fuel like, grow due by charter; and canfcot 
matt brings in a&ion for breach* on foefirit day, it i« be claimed by ufage, &e* ibid. It hath been adjudged, 
belt to count of the damages for the inure debts for he that grants of franehifis, made before the timie of memory, 
cannot have a new uafion; but he mn& declare that the ought to have allowance within the time of memory, in 
40/, is not paid, nor any part of it; for the 40/. is the Ring's Bench, or before the barons of the imiqmr,. 

not yet due. Cra * J . 505. Mid* *6 far* J. H. or by fome confirmation bn record; and at is faid dicyf 

In prefumption of law, when a thing is to be done are. not records pleadable, if they have not the aid oft 
upon one day, all that day is allowed to do it in, for the fame matter Qfjrccord within time of memory; and fochl 
avoiding of fra&fons in time, which the law admits not ancient grants, sifter foch allowance, (hall be cpndrpedy 
of, but in cafe of noedfity. Par Rail. Ch. J. Sth 119. as the law was whenfoeywere mage, apd hot as it hattej 

TWtf. 24 -C«v B. R* been fmee altered: But frmbifn granted within time pfl 

Insurance for HSi life; H. died on the laft day * p*r memory are pleadable Without any allowance or confir^L 
Htlt CH, I. the law makes no fra&ioh in a day; yet, matioir; and if they have been allowed pf confirmed 0 $p 
in this cafe, he dying after the commencement, and be- aforefaid, the fiymcbifa may be claimed % fi«:ce thereof; 
tore the end of the laif day* the iq/urer is,liable, bccaufe without foewing' the charter. 9 ;%/' . a Uft* 

the iofurance is for a year, and the year is not com- aSi, 494*' ' ; 1 ' v : , 

piece till the day be over; yet, if if. be bom on the 3 d There have been IbrmerfyT^ pfofogative* 

day of September, and on the focoitd day of September, derived from the Crown; befides xhtfranehifes a foremen - 
at years afterwards he makes his will, this is a good ttoned; as power to pardon felOiry> mike jaftke* of 
will, for the law will make no fraakm of a day, and by afiife, and of the peace; Wf, Though by tKe Stax. 27 B. 
con&qticnte he was of age. a Salt* 625*, ETV/#. 1* W* 8* t* 94* they were re&n&edand reunited, to foe^erdwn; 

3, B. R, at Guildhall, per Halt, Ch. J.in Sir Robert and foe King canndt grjfot power fo 4<fofo*r to make 
Bi>*wani\ cafe, \ 1 firaagers born, denfoens here, becaufe fuck power is by 

iFtAlUtium, Is made ufe of for arable land.^-Pr*r«»» law infeparably annexed to his perfoiu’ 7 Rip, *5. By 
de Mura tsf tree Mr* terra de fra£tiuo. M<m* Ang. Tam, fernal ancient ftatUtcs, the' dfarrth Stall have all her 
a. 873, liberties and frtmehifu inviolable : And the Lards 

■ jfiiltmt mfoitttttt Wreck of (hipping at fea. . 'ritual and temporal (hall enjoy their liberties, fcfr. and 
JrrampoU jfetKSO, Are fuck fences al the tenants in the King may not deprive them of any of them, 9 H. 

the manor of Writtdl in EJex f foe up againft the lord f s p\r* i, 14 £d< 3. a M 4. c. i. 

demeans; and they are in titled to the wood growing on ( By the ftaruteof Cbm*, 9 ^.3. r. 37. The 

thofe fences, and as many poles as they can reach front frantbifa and liberties of the city of London t and all other 

the top of the ditch with the helve of an axe, towards cities, towns, tsfe. are confirmed. All writs, precedes, 
the reparation of their f*nut. It is thought the word tde, in ft**tbjfit, are to be made in the King’s name; 
fratnpok comes from the Sax.//v«/tt/, profitable; or that and Rewards, bailiCs, and Other minifiers ot liberties, 
it is a corruption of fr&ntpele, becaufo the poles are free (hall attend the jufiices of afofe, and make due cxecu- 
for the tenants to take i But ChiefJttftice Brampton, whilft tion ofprocefs, &e* 27 AM* 24. $ 6 me franebifs, 
he was fteward of the court of the manor 6 f Writul » as Y#k% Briftd, hive return of writs, to whom 
acknowledged that he cOuld not find put foe rcafon why mandates are dimmed from the courts above, to execute 
thofe fences were called frampoU; fo that wc ait at a lof| writs and procefs: And a mayor pr bailfif of a town, may 
to know the truth of this name etymologically. have liberty to keep courts, and hold pleas in a certain 

jfrancbiUuius, (Fr. Prmcbi, i. e. free) A frceman— place, according to the tourfc Of foe Common law; and 
Siiatit me dedije, atm villank, & franchibmo, V enm te- power to draw caufes out of the King’s courts; by an ex- 
nurn eorum , Qc. Chart* H. 4. And we find Francus be- clufive jurifdiction: Btff the caufes here may be removed 
m ufod for a freeman in Domfduy, to foe foperior courts. 1 hft* ; 114. 4 1?ft. 87, 224. 

dftancblfoi (Fr.) Is taken for a privilege or exemption Sheriffs of counties, within which is any frnndift, the 
from ordinary jurifdi&ioa; as for a corporation to hold lord whereof is tnritkd to a return of writs, foall on 
pleas to fuch a value, &c. And fomeumes it is an.im- his requeft, appoint one or more deputies to reH^ at 
;nonity from tribute, when it is rifodr piribnal or teal, feme place near, there to rcerive all wr&s 
that is belonging to a perftm immediately; or by means name; (fodunder hfs feat to ifihe wmanila for fodtr due 
#f this or that place whereof he is chief or a member, execution $ and foolxwd Chancellor isto fettle'fooJ^rgel 
Cmtp* Jurifd* 141. There is alfo a firmeMfi r*yd\ to be paid any foch deputy, dsTr, by ij CriM. thf* 
which feems ro be that where foe King’s writ runs not’ A ftemdjift hath no ^ekribn to it 

21 H* 6 * e* 4, But ftmtekefi royal is foid by fome authors; lies; as has Wri j^nefally hfoli 
to be where the King grant* to one and his heir, that they wefe* forth tte cfeaty when any t%g ii &cwed to be 
foall be quit Of toll, Su &b* n. r. 5. A ftw»> done Within * 'iiWfrqr w. J, 

ikift in general is a royal privilege in the hands of a fob- & t If a franebifi m Is to ^ndmfegk, wlftSfo the 

led; and may be veiled in bodies politick or corpora- fame, foe Jhdetyt, w, 

cions, either aggmgafo or ftde, or fo foany :parfona that fuch failure, % tthe owners 
are not corporatfons, (as fo borough toumt, wrfoa of the frandMfijftditi fufi&ei ; 1$r tiai ’tsmiri Wit 

Jingle perfon. to ife«f " jt Jp/K 

Francbifts are ,of different kinds; focH as foep^forA -foap 'be forfoifod.kudfeifolWhere 

polity rf Wales, Comet its Palatine, CeuAfset, 'Rmndteds, foey 'O|' ,| .tt0Si*'Ufor} ifid' when 

Ports of the fea, &c. Then there is * /***&$ or fiberty there axe #«dy ;dfoiflfor;ofpny ptlU'wlft make 

of having a lett, manor or lordfhip, as well fts S Irberef to foffoitufo bffo^fo^le Of :jS» ^arr/mh}tpijmt Kfreb* 
make a eorpormion, and to have cognzfonce of pleas- ; and 4j, - 4'ed difofoto fod; ,dreWd T agdih s fipofo 

Mbwhks Of liberties, the liberty of a fmfi* chafe, Wc. wtwtt<^.'Ariifodi./W forfqfomi they dm enimdiiifctJ ; 
Fain and markets, felons goods, goods of fkgiti&es, out- but foffafoe galea ^ 'fo; l^'they^ t fo hot * . For COntehtpt of 
laws, deadends, treafure frame, *watfs, tftroys, wreeh, Wr. tho fo« lifeeftfea 

All thefe come under frmehifes dixd liberties. F* M M* foay be mil foe fofo- 

<30. 2/41.221. poralities of a 

All franchifet and libenie? ait derived from foe crown, until bd m cbmempt, q£ fofor- 

and fame, hre held by charter y but fome lie in pre&rip* mtiriori' •ejfofofowh t$j. The bittiop of 

tion and ufage, without foe help of any charter. Find JWnfomf. ' ^h' a fisrneMfi, that th# 

164. And .ufage may uphold fmmhifts, which may b* Wt^'lo;, come them, dnd becdiiil jpno 

claimed by prefeription, wifoout record either of crearion, brought it ^ifoerfot im^ifehd! hfot 4 fob being BroVed 

1 *■ Upcw 
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upon an information brought againft him, it wasadiudg- religious knifes, bifoops, deans, colleges, &c. and is 
e J he ihould pay a fine to the Ktog, and iofe his liber*, become toot of ufe. 

* ie ?; * &*?• 46r.t$o* ' jftanh«Cbaffi Is a liberty of fret chafe \ by which 

Wherever the King is party to a fait, as in all in* all perfona that have lands within the compafs thereof, arc 
formations and indittments, the procefs ought to be prohibited to cut down any wood, £sV. without the view 
executed by the (hcriff, and not the bailiff of any /h»e* if the forefter, though it be in their own demefnes. 
thifiy whether it have the daufe mn omittas , &c. or not; Gremp* Jurif 187. 

for the King’s prerogative (hall be preferred to any fran- #ratib«0*Kmete. See the Stat. 4 Geo. 3. e, *4. 
cbife. 2 Hawk. 284. A iheriff upon a non omittas, or Previous to that ftatute, the aunual amount of franked 
on a capias utlagatum, or quo minus* may enter and «*ak« letters gradually inereafed from 23,600 /. in the year 171$ 
hrreita'in a frunchifi. i till; 637. An arreft by the to 170,700/. in the year 1763. Com. Joutn. 28 Mar. 
iheriff within a fnmehift on a common writ, i* (aid to 1764* Black. Com. 1 V. 322, 
be good, tho’ ttie officer be fubjeft to an adlion at the Is where freehold lands are held exempted 

felt of the lord of the franebifi , qc. If a perfon claims from alt fervices, but not from homage. In the regifter of 
franebifu which he ought not to have, it is an ufurpa* writs, we find that is frank-free* which a man holds at the 
tion upon the King; and not (hewing his title, the King Common law, to him and his heirs $ and not by Juch fer- 
(hall take from him his fran^hifi. roph, 180* 1 Bulft* vice, as is required in ancient demefne, according to the 

54* The King’s Bench will not grant an information on cuftom of the manor j,. And that the lands in the hand of 
private ufurpation of franchtfis , but the proper remedy is King Edward the Confrjfir, at the making of the book 
to apply to the Attorney General ; i. t. to proceed by of Dome/day, Were ancient demefne, and all the reft 
quo warranto. Ibbotfon'i cafe. Rep. Temp . Hardw . per frankfee ; wherewith Fitxherbert agrees. Reg. Orig. 12. 
Ananiy 261 . See Quo Warraxto. F. N. B. 161. And the author of the Terms of the Lome 

jfranrtgenae, Was the general appellation of ail fo- defines a free fee to be a tenure piC,idable at the Com* 
reignen Vide Enginery. mon law; and not in ancient dcmelhe, Feudum Fran- 

Jranclainc, Is ufed to denote a freeman or gentleman, cum eft* pro quo nullum firvitium praftatur domino . 
in our ancient authors* Fmefm. " Fachincus, lib. 7. c. 39, 

Jffiiti, A French gold coin, worth about a French jPraiftujFcrm, Was when lands or tenements were 
(hilling; but in computation was twenty fils, which is a changed in the nature of the fee by feoffmenr, l$c. out of 
livre, and twenty pence in our money* knight (mice, for certain yearly (erviccs. Britton, c. 66. 

jfranbalmoign, ( libera Ekemjyna) Is a tenure by See Fee farm . 
fpiritual fervice, where an eccleftaftical corporation, T fole . Jfraub lUltt, {Libera Lex) Is applied to the benefit of 
or aggregate, holdeth land to them and their fuccef- the free and Common law or the land. You may find 
fors, of fome lord and his heirs in free and perpetual what it is by the contrary, from Crompton In his Juft he of 
alms : And perpetual fuppofes it to be a fee-fimple ; though Bead 5 where he fays, he that for any c (fence lofcth 
it may pafs without the word fuctejfirs. List. 133. 1 hie frank-law, falls into thefe mifehicis, *vix. He may 
/«/?. 94. A lay perfon cannot hold in/to aim*? And never be impannslled upon any jury or affife; Of be 
when a grant is in frankalmoign , no mention is to be permitted to give" any tefixmony: If he hath any thing 
made of all manner of fervice; for it i« free from any to do in the King’s courts, he muft nor attend them in 
temporal fervice, and is/df the higheft nature, becaufe it perfon, but appoint his attorney therein for him: And his 
is a tenure by fpiritual fervice. Lift. 137. None can lands (hall betftmated, and his body committed to prifon, 
hold in frankalmoign but by preferiptioh, or by force &c. Crmp , Jurifd. 156, Lib. Ajjifi 59. Sec Con- 
of fome grant mule before the ftatutes of Mortmain , 7 /piracy. 

Ed. 1. c. 36, and 18 Ed. I. r. i. fo that the. tenure {Liberum Marhagium) Is where % 

cannot at this day be created, to hold of a founder and man fetfad of land in fce»fimple, gives it to another with 
his heirs in free alms: But the King is notreftrained by his daughter, filler, (Tc. in marnago; to hold to them 
the ftatutes; nor a fubjeft licenfed or difpenfed with by and their heirs: And it is a tenure in (pedal tail, growing 
the King, to make fuch a grant, &t\ 1 Infl. 9^99, And from thefe words in the gift, 1. #. Sciant, &c. me A. B. 
if an eccleftaftical perfon holds lands by fealty and certain dediffe bf tone ftfte, tffe* T. B. flio mm bS Anuta uxori 
rent, the lord may at this time confirm bis eftate, to hold qus, fill*, -fctf'r. in liberum maritagiutn 4 mm' mejitagium, 
him and his fucccflbrs in frankalmoign; for the. former tfe. Lit/. ty/Weft. Syrnb. par. 1, lib. 2. 303* 

fervices are eating and nothing is referred but that he The effe& of which Wendt is, That they (hall have the 
(hould'holdof him, which he <0d before; whereby this land to them and the heirs of their bodies; and (hall do 
change and alteratron is not within the Stat. 18 Ed. 1. no fervkes to the* donor, except fealty, until the fourth 
of jata emptores tarrarm. List. 34b, t jnfi. qy, 306* degree. Qlamtil, lib. 7. c. 18. And Fleta gives this 
Tenure in frymkalmoign is incident to the* inheritable teafcn why the heirs do no fervice until the fourth degree: 
blood of the donor or founder % except in cafe oftheKing, Ne damme* mtd norm bmrtdes pnr komgii receptionem # 
who may grant this fonuxie fo hold Of him aisd his focta- rmmfime rtpelLmtnr. And why in the fourth defeent and 
fors, Lite. 135. And thereafon why agfont in/ranial- downward, theyihali do fervkes t|» the donor; fmaim 
mows* fince the it Ed* l. is* voids except in the quarto grain mebemtnter prafumitur, quod terra eft pro dr- 
calcof the King, hfc. is becaufe npnecan hold land by feBn beeredum donaterum rrvtrjura. Flit#, lib. 3. c. it. 
this tenure, but of foe donor; whereasfoe ftatuteAUthis appears in BraBon, lib. a* t. y. where it is faid, 
that it be held of foe Chief iifod, by foe fome forvi^ vby that lands In frank-marriage are f meta & libera db ornni 
which the fooibr held it; though the King may grant fimlati fervitie, &c. ufyue ad tmim baredtm, 1 $ vfiue 
away any eflate, and foforve foe tenure to himfelK ijnfi. ad guartum gradm. ^ 

99, 22 j. , If ahy perfon foat holds lands or tenements in j Alfo Braflo* divides Carriage Info liberum maritagium 
fra*k*kmign t make any foilure ; in doing fuch divine j an & maritagium Jfavkio obligatnmy which left was where 
fervice as. they. bugbt» the^ord. may make complaint of lands were given in marriage, with a itfervation of the 
it to foe er^li^jror.vifttor; which U the King^ ^ hebe fervices to the donor, which foe donee and his heirs were 
founder.; orafobjeAwhere he wMappoiUtedwtorupon bound to perform forever; brut neither he, or the next 
the foundation; and foe ordinary, &e. may punifti the; two heirs, were obliged to do homage, which was to be 
negligence* according to .the ecphmafobal taws* Zitt. done when k came 10 foe fourfo degree, and then, and 
13d* ; iiyf, pfo T ATfo.for neglea ^ { p«fo^ag divine not before, required to be performed both fervices 
fervice in rnmkh il^.lord may dsftfobat Ktit frankaU tand homage. Brad* lib. %. Lands given by one man to 
moign is faid fo be held byforvke ufidertaiii $ and where another with * wife in frantimdrriagt, amounts by im- 
the tenure » tied for ^ferVfoeV as ^0 read prayers ^feafom to a g^t in tail; which in this cafe maybe 
every Friday % STe^,, fofo is not frwkafaiijgd, but mure :;n «i^d wkhtm : fof ^¥ords l*irs or body. tin. 17. fFoed’t 
by divine fimten it k| fends mven in alms, but not in left, tap; A i'rgSfc "In. fbaft^mprriage might be made as 
free aims* Britton, ■#* *Pie tenure by frankalmoign weU after as tttakrisge: And fuch a gift was a 

is an ancient teniue f fokly fo be met with in grants to fee-fimple before fot ftatute tf lfftm. 2. but fince, it is 

■ 51 «fo*»r 
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ufually a fee-tall s Thefe gifts were commo* in former 
times, whereon <)ueliions in law did arife; but, am now 
difufed. 2 Mf Abr. 838 . 

/ratib^UDgC, (Fraud pltgium, from the French Franc, 
i. e. Liber, and pledge, fidejuffor) Signifies a pledge or 
furcty for the behaviour of freemen ; it being the ancient 
cuftom of this kingdom, borrowed from the Lmbardt , 
that for the pedervation of the peblick peace, every free¬ 
born man at the age of fourteen, (religions perfons, clerks, 
fs'e* excepted) IKould give focurity for his truth towards 
the King and his fubje&s, or be committed to prifcnj 
whereupon a certain number pf neighbours, ufualiy be¬ 
came bound one for another, to fed each man of their 
pledge forth-coming at all times, or to anfwer the tranf- 
^reliion done by any gone away: And whenever any one 
offended, it was forthwith inquired in what pledge he 
was, and then thofe of that pledge cither produced the of¬ 
fender within one and thirty days, of fatisfied for his of¬ 
fence. This was called fraok-pledgc ; and this cuftom was 
fo kept, that the fheriffs at every county-court, did from 
time to time take the oaths of'young perfons as they 
grew to fourteen years of age, and fee that they .were 
fettled in one decennary or other; whereby this branch 
of the fherifPs authority was called m/ns fraud plegih 
pr mem of frank-pledge. At this day no man ordinarily 
iveth other fecurity for the keeping of the peace, than 
is own oath; fo that none anlwereth for the tranfgreffion 
pf another, but every petfon for hitnfelf. 4 Inft. 78. 
Living under frank-pledge has been termed living under 
lam, &c. See the ftatute of view of frank-pledge, 18 
Ed. 2. And court *lett, deduct, and Black. Cm* < 

y . 113. 4 p . 249,270. 

jFrnntUlTenemcnt, A peffeffion of/midlands and 
tenements. See Freehold. 1 

jrvnf&tum, A corruption of fraximtum , is taken for 
a wood or woody ground, where afltes grow. 1 Inf* 4. 

^ratrrfoi A fraternity, brotherhood of fociety of re¬ 
ligious perfons, who were bound to pray for the good 
health apd life, tFc* of their living brethren, and the 
foals of thofe that were dead; in the Iterates of the ca¬ 
thedral church of St. Paul in London, collected by Ralph 
Baidock , Dean, 1295, there is one chapter de frateria 
penffUiortm eccltfitn $. Pauli, &t* 

:#ratemitlee, Of places in refpeft to a trade or myftmy. 
Vide Corporation. 

jftHtei nutrltius, Ufed in ancient deeds for a baftard 
brother. Mal/pjb* 

jf mvt# pmmmU Are /worn brothers Of companions ; 
fometitnes thole were fo called who were /Worn to defenfi 
fhe Kfog again ft his eimpifos. Heveden, p. 44$. Leg. 
W* 1 tr * r —~Praxipims to mtm liheri homines fart £ 3 ra- 
Cres cppjurati ad mwarebiam mftram ad regmm mftrum 
centra intmteos pm pffi f*n deftndendum. Leg. Ed* I. 

35. k k 

fmttn ppep, W*i# certain friers; wearing blackand 

Whfoe garments $ M whom mention is made by Wuljmg* 
hunt, f* 124* • 

jftattiagfam. Is fyoenger brother's inheritance; and 
whatever the font tot brothers pqffefe of Urn eftate of the 
father, they enjoy it, ratione fratriagii, and am to do 
homage to the elder brother far it, who is nni to do 
homage for the whole to the Superior tod* Brad* iik 
2* c. 35. 

JPvatfO, (Fraus) Is deceit in gr&maand coaveyances 
pf land** and bargains and faies of* goods;.. tsfc, to the 
damage of another prrfoa. N. N, B* 98* Under ibis 
head may be confidered, . » - 

I. What a8s are fraudulent at Cm mm loupe, tout'tot 
equity. \\ 1. ■ '.? ■ ■■ 

JL Whaf ads are fraudulent by flume *: v i 

, f* What ads are fraudulent to Ccmdm law, and tot 
C$wty* , - ' j v - > •• 

It; spay be bud down as a general riiie, that without 
the eyprefs provifion of any aft of parliament, ail de- 
ceitfu) p rt 0 m fot defraudjng or endeavouring to defiadd 
another of his known right, by meals of feme artful 
device, contrary to the plain rules of common houdfy, 
are condemned by the Common law, and puniihable ac- 
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cpidfog to the heinoufhef* of the offence. Co. tin* 5 . i* 
Dyer 295. Such as cabling an illiterate peribn to execute 
a deed to his prejudice, by reading of it over to him in 
words different from thofe in which it was written, $ 1 c* 

1 Sid. 31a, 431. 

Aifoit isa rule, that a wrongful manner of executing 
a thing ihall avoid a matter that might have been exe¬ 
cuted lawfully, Co. litt. $5. 41 Aft* 28. 44 Ajf.zg* 

1 Rol. Ahr. 420, 549. Co. Lit. 357. Poph. 64, 100. 

As to frauds in contrafts and dealings, the Common 
law fujbjefts the wrong-doer, in feveral inftances,«*to m 
aft too on the cafe; as a perfon having the poi&flion of 
goods fells them to another, affirming them to be his 
own, when in truth they axe another's, an aftion on the 
cafe lies, x Rol. Ahr. 90. Cro. Jat. , 474. But if A. - 
poifefled of term for years, offers to fell it to B. and fays, 
that a ft ranger would have given him twenty pounds for 
this term, by which means B. buys it, tho’ in truth A. 
was never offered twenty pounds, hjf’hftion on the cafe 
lfos, tho* Bm is hereby deceived in the^lalue. 1 Rol. Air. 
91 , iQki. 1 Sid. 140 . Vein*, to. S . P. 

Contra, if on a treaty for the purchafo of a houfe, the de¬ 
fendant affirms the rent to be more than it is, whereby 
the plaintiff is induced to give more than the houfe is 
worth. 1 Salk. tu. 1 Lev. 102. 1 S/d. 146. 1 Keb. 

510, 5 , 18 , 522. S. P. adjudged. And fee Kd. 24, 81. 

1 Shtrty. 50, 51. 

AU frauds and deceits, for which there is no remedy by 
the ordinary courfe of law, are properly cognifablc in 
equity; and it is admitted, that the matters of fraud were 
one of the chief branches to which the jurifdiftion of 
Chancery Was originally cohfined. 4 Inft* 84. It would 
he eWdtefs to enumerate the feveral cafes, wherein relief 
has been given againft frauds : but the following in fiances 
are too material to be omitted. 

A. being tenant in tail, remainder to his brother B. in 
tail, A. not knowing of the intail, makes a fettlcnjent 
on his wife for life for her jointure, without levying a 
fine, or fullering a recovery, which B . who knew of the 
intail ingroftte, but does not mention any thing of the 
intail, becaufe, as be confefTed in his anfwer, if he liad 
fpoke any thing of it, his brother, by a recovery, might 
have cut off remainder, and barred him; and altho* 
after AM death, B recovered in ejeftment againft thq 
widow by force of the intail; yet fhe was relieved ip 
Chaftcety, wad fe perpetual injunftion granted for this 
fraud foi B* in cpncealmg the intail, Which if it had been 
dt&k&d, the fettlement might have been made good by 
a recovery. PTeced. Cbanc. 35. Raw v* Potts. 2 Peru, 
239. S. C and affirmed in the Houfe of Lords, 

80 where a mother being abfokte owner of a term, the 
fame being limited to her in tail, is prefont at a treaty 
for hex fen's marriage, and hears Kef fen declare, that the 
term was to come to him at his mofoer's death, and is a 
wkhefe to the deed, whereby foe reverfion of the term fo 
fettled on the iffbe of the marriage after the mother's 
deaah, and fee was compelied in equity tb rnaice good fop 
fettlement, a 150, >■ ' ‘ ! •• ' ^ 

If A. a prior incumbrance oh an eftgjte, and as a 
witnefe to a fnbfeqtteat mo^gage; but doe» not djfclofe 
bis awn sneumbfenee | fo & s fiattfl in him, for 
pfoieh hi# iitcanffijwiee fexdk'bl pb^poned, z Kejrdl 151. 
€ktc apd Bari rn'Etoffmcf, to have been decreed^ 
And<fee a/brW;<55^ Wfotfin V. Rfodtt*" ■ ' 

on aleafehold eftne, lends 
-foe morigagei deed with an intent: to 

fearrow mom money ; that Js taefi a Yhmttf in foe mort- 
gagne, fto Ms aion^e • (hall: be yoftposed' td thp 
fubfefuexit umombrahee. ' k Vihi. 726. Peter and Ruff'd. 

"Ahrimp* ■ v 1-11 r " - * v 

.V^lf m- Intepding to give the 

greatefeinat of hia^ftatt to Ms gpdfen, and ‘the other 
part** Ms wifi^ fo^fe^eddsy the wife tor dominate hl*r 
mutton that fee would give tfo» 
.g& 0 m the jm& defigaed fo* him ; it will be decreed 
againfe foe wifo owfoe yoint of fraud, though there was 
«»wmmmandm ttototoX m writing purfeant to the ftatufe 
0 isk apd perjuries. Priced* Ghaut, 3. Devomjh and 
Batow. , And Ike ffmiltr cafe as twfafoer, elder fen, and 
younger children. Bread, Chaste* 4. Chamber lain" s cafe. 

I $0 
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So where the defendant, m t treaty of marriage fori It remain* good : and a conveyance, if made of land* by 
bis daughter with the plaintiff; figned a writing coni’ 'fraud, is not void by the fUtute again ft all perfons; but 
prifing the terms of the agreement, and afterward de~ only again it thofe who afterwards come to the land upon 
hgntiig to elude the force thereof, and get ioofe from his valuable confederation. Cro. EL 44.5. Cro. Jar* tyu 
agreement, ordered his daughter to put on a good humour, Grants and conveyances are to be on good coaldera- 

and get the plaintiff to deliver up that writing, and then tion, and bona fait, or they will be fraudulent; and a 
marry him, which flic accordingly did, and the defen* grant bom file is made without any trad, {£<•. A grant 
dant food by at a corner of a freer to fee them go upon good coafcderation, except it be alfo bona fade, is 
by to be married; and the plaintiff was relieved op the not within the proviio of the ail 13 Eiiz. c. 5, 3 Rep. 

point of fraud. Mr. Eq. 20. Haipeny and Mallet. % 81 • A valuable confderatton is money, marriage, &c. 
Ptr*. 173. $. C. and not natural afte&ion, &c. ^ A man made a lcafe for 

If a iecurity be obtained from a perfon by fraud and twenty-one years, in trull for hss daughter till marriage; 
pra&ice, upon a pretence of a demand that is h&itiom, and if fhe married with his confent, then to her during 
it will be relieved again It in equity, z Kern. 123. the term j this fell marriage, has been held fraudulent us 

Where an agreement for a porcWe was obtained from to a purchafer: but after marriage it is good, becaufe 
a woman of ninety years of age, and foveral ftfpttioas marriage is an advancement to the daughter, and taking 
circumftances appearing, the court Would neither decree effect made it upon valuable confi deration, which a mer¬ 
it to be carried into execution againft the heir at law, wage is always taken to be, and the hufband was drawn 
nor to be deUver^fc* a croft bill for that purpofe, but in by this conveyance to marry her. 1 Sid. 133. 
teft the patties remedy at law* a Kern* 63a. It has been adjudged, that if a father makes a fcofF- 

Gretn v. IVcod. ^ ment to another, for the advancement of daughters, or 

There are likewife feveral inftances, where a, parol his younger foos, or for payment of his debts; and after¬ 
agreement intended to be reduced into writings but pie* wards infeoffs his elded ion or heir, that is not fraud or 
vented hy fraud, has been decreed in equity, notwith- collufton Ayithin the ftatute, for he is bound in law to 
ftanding the ftatute of frauds aud perjuries $ as where make provifion for his children: but where there is a 
upon a marriage treaty, inftru&xons were given by the grandfather, father, and two fons, and the grandfather 
hufoand to draw a fettlemcnt, which he privately ’conn- (living the father) conveys his land to either of the ions, 
termanded, and afterwards drew in the woman by per- this is out of the $tat. 3 2 H. 8. c. 1. becaufe it is not a 
fuafions and affu ranees of fuch feftknteiti to marry him ; Common thing fo to do, and the father ought to have the 
and it was decreed, that he ihould mdke good the fee- immediate care of his children; though if he is dead, 
dement. Mr. Eq. 19. and fee tit* Agremmt. then it befengeth to the grandfather. 6 Rep. y 6 % If a 

$0 where a pored agreement was concerning the lend- man levy a line to the ufe of hintfelf for life, remainder 
ing of money on a mortgage, and the covenants pro- to his ion in tail, and after fells the fee-fimple to another, 
pofed were an abfolute deed from the mortgagor, and a he as a purchaser 81 all avoid this conveyance upon the 
deed of defeasance from the mortgagee, and after the Stat. sty Elis*, c. 4. becaufe it was voluntary, and there- 
mortgagee had got*the deed of conveyance, he xtfaib&to fore fraudulent ; io it had been if he had fettled the re- 
execute the defeafancc; and it was decreed againft him mainder on ifa wife* unlefs. thereiiad been a confidera- 
on the point of fraud. Abr. Eq. 20. See Mm an she tion on precedent mamage, Sid. 133. $Satb. 174. 

Gaft, Deceit. But it was ruled by Hah Chief JuiUce, that a deed may 

be voluntary, and not fraudulent % as where afathetha- 
II. As to fraudtby ftatute. ving aft extravagant fon, fettles his land fo that he may 

Fraudulent aflurances of lands or goods to deceive ere- not ipend all s this is good, if there is no confideratioa 
ditors, fhall be void; and the creditors fhril have execu- of money, x Mod. 119. Although every voluntary con- 
tion thereof. 50 E. 3. c. 6 . By the Siat. 13 'MHz. c* 5. veyance is frima facie deemed fraudulent agoinit pur- 
All fraudulent conveyances made of lands, goods or chat- chafers, yet feme circumftances may alter the cafe: an 
teis, to fet aide or avoid debts, as to ereditprs, fhall be infant promifed, on bis marriage, to fettle bis e&ate when 
void ; and by zy Eliz. e. 4. Conveyances and tflbrances he came of age, upon hi orielf and his iffuc ; and this was 
of land made to defraud purchafers, is to fuch porebufef s held a fuiEeiettt conffderation, though an infant by law 
they are declared void : and perfon* justifying or putting is hoc .compellable to fulfil (Such pronrife* 2 Lev. 147. 
fuch grants, &c. in ufe as good, bod hem fade, made, A perfon, in cottfidcration that his fon is to many the 
(hall forfeit a year’s value of the lands, and the whole daughter of A. & covenant to ftand foiled of lands to 
value‘of goods and chattels, and be alfo imprifened: the ufe of his fen for life ; and after to other fons in re- 
where lands are conveyed Wife daafe of revocation, &e. verfion or remainder; the ufes thus limited in remainder, 
and afterwards fold for valuable conftderation, the fir ft fttaBbe fraudulent m to any purchafer of the land, though 
conveyance, (hall be void againft the purchafer ; but.this the firft be, upon good eonfideration. And. although the 
is apt tp extend to mortgages made t&a fade* \ ©onfiderarion of marriage is good ; if there be a power to 
If a man feifed of land In fee, make afeOffmeftfrof It revoke annexed ,' to the deed, it will be void as to pur- 
tp divers ufey, with remainders over, fcfr. and wife £ewer chafers. Lane aa* 

of revocation by writing under hand and feel i here lie If a man after marriage, make a voluntary conveyance 
forgot*) confideratipn doth enter into a recognifauce, riie of land fer a jointure, or maintenance of his wife, and 
knd feall fie charged with the fame* fe if^ tefevyes afeersvardsfell the land for money, to one that.hath no 
to power to revoke by the alTent of B. add then notice o/it 5 in this cafe <he conveyance, made to the ufe 

bargain* m another, find# Hz. Lime 21. And where of the wife, ihall be faid to b® fraudulent: and yet if a 
one hath made an efface with the power rf few^etuon y perfon upon a marriage, befefe the marriage, and in 
and #*r fefeh fntebt to deceive a purehafer ht tnafces a confiderarion thereof, o^affer AtaWiige, in conffderation 
ftplfemt, ^Vv to a ffrangpr to extingsmh the power, and of a portion given * or money paid, convey iris land to 
then feHs Uiri for tValfialde donfidemioh 3 hi ibis the ufe of his wife, £sV* is wiH not be a fraudulent deed. 
cafe bofe ( the conveyances ihalibe fraudulent$$ to the ppr- 2 Cro. 158. A feme covert joins with her hufbnnd in the 
chafer; % Mep.'ty*} * r ^ alienation of her jhinture, aid hath a new deed of fettle- 

The, ffdtofe tA fthepdt, Gar.^u. *i $> requires that ment of other lands dated* the feme day in lieu thereof, 

contirafei aiul^agfeemeftts^ leafes ami denrifes of-lands, &e. without articlesor^agreement precedent to this fecond 
feall be par IxT Wring. And Mfn of lpuds, rents, fettlcment; this is not fraudulent againft a purchafer, 
ishe. Bmmkt and vspd, againft Creditors though the Ian# in fee newrietrieraettt are more in value 

upon bcmdl, dr Other fpectxfese*. \'f- W. & M. c. than thofe in/ the firft; for the old fettleme^t being de- 
14. Alfo judgments againft pOrdfefers of lands for a ^ffroyed, and a bow ooe mode on the fame day, it ihall be 
valuable confide^atSoti, mall be deemed judgments only (fiat d|era nras m agreement for it. 2 Lev. 70, 

from the fignwg, kfo zgCar.2,c.$. The Stop. 13 ^ * i ' 

$liz. c. $, makes a feaudnlent deed or grant of goods# The huflfeildjivho married a wife an inheritrix, prp- 
t void againft; creditors, but not againft the party mifed, that if ftie would join with him in a fo lc of her 
fiknfclf, b^ executors or adminiffrators, for againft thefe land, and let him have the money to pay his debts, that 
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he would leave her 400A at his death; about fix mouths 
after the lands were fold, he gave bond to a Granger to 
leave his wile the 400/. And it was adjudged,^ that this 
was not fraudulent quoad creditors, but good again ft them 
2 Lev, 148. A perfon makes a voluntary conveyance 
and then mortgages the fame land, and the firft deed is 
upon a trial found frdbfiulenty then he to whom the deed 
was made exhibited his bill in equity to redeem the mort¬ 
gage ; and it was held, that though the firft deed was 
fraudulent quoad the mortgage money, yet it was good to 
pafs the equity of redemption. Chant, Rep . 59. 

Where a leafe is made with a provifi that if the 
leftbr pays ioj. the leafe (hail be void; becaufe to t. 
is not the value of the leafe and land, but only li¬ 
mited as a power of revocation, it is fraudulent as to a 
purchafer. Cro. Jac. 455, And if a man makes an 
alignment of his leafe, and yet keeps poffclfion of the 
lands, the deed of aflignment will be judged fraudulent* 
In Chancery \\ has been decreed, that if a man conveys his 
land to friends in truft, to the ufe of his children* bV. 
to defraud a purchafer, the truft Ihall go, in equity to the 
purchafer; aifo it /hall be liable for debts, to fatisfy the 
fame. TotbiL 43, 44. A hufband aligned a term of his 
wife's, in truft for his wife; and it was held fraudulent 
againft purchafer*. Chan, Rep. 225. 

By the Common lava, an eftate made by fraud, Ihall be 
avoided only by him who hath a former right, title, in- 
tereft, debtor demand, 3 Ref * 83. If one indebted do 
really fell lands, though to avoid payment of debts; if 
the vendee be not privy to the intent, the fale to him is 
good: for as to the vendee, them is no fraud in the cafe. 
Mich. 24 Car . B. R. A man gives his goods to his fon, 
they are neverthelefs liable as to his creditors; but if hr 
gives them to one of his creditors, without any truft oj 
covin, it (hall not b t fraudulent to make him liable to 
other creditors, 3 Salk. 174, 

if a man is indi&edj and give away his goods to preven 
a forfeiture, the King (hall have them upon an attainder 
or conviction ; though ’tis otherwife if he fell them for a 
good confederation to one who had no notice of the indict¬ 
ment. Ibid. If tenant for life commit a forfeiture, and 
he in the reverfion enters, this Ihall be as a frauduleni 
conveyance with refpeft to creditors, Vent. 257. Frau* 
dulent gifts, or grants of goods to defraud the lord of his 
heriot, (hall be void; and the value of the goods for¬ 
feited. 13 Elix. 5. Gifts made in fecret are liable to 
fufpicion of fraud: a general gift of all a man’s goods 
may be reafonably fufpefted to be fraudulent , even tho* 
there be a true debt owing to the party to whom made, 

3 Rep. 80, 81. And the feveral marks or badges of 
fraud, in a gift or grant of goods are, if it be general, 
without exception of tome things of neceffity; if the do¬ 
nor ftill poiTeJTes and ufes the goods j if the deed be fc~ 
cretly made, if there be a truft between the parties; or if 
at be made pending the a&ton. 3 Rep. 80, br. 

And where a perfon is party to a fraud, all that fol¬ 
lows by reafon of that frond Ihall be faid to be done by 
him. Cro. Jac. 469. But when fraud is not exprefly 
averred, it (hall not be prefumed; nor (hall the court ad¬ 
judge it to be fb, till the matter is found by jury. ia 
Rep . 56. A poor man was drawn in to fell an eftate, at 
a great under-value j but no fraud appearing, tho' the 
purchafe was not a fair bargain, the feller could not be re¬ 
lieved in equity, to fetit aide. Priced. Cane v 206. The 
Chancery may decree a conveyance to be fraudulent, mealy 
for being voluntary, and without any trial at law; yet it 
has been infilled, that fraud or not, was triable only by a 
jury. Ibid. 14, 15. 

A will, as well as a deed, (hall be fet afidc in Chan* 
eery for fraud and circumvention. Ibid. 123. Fraud** 
lent conveyances to multiply votes at tUftion of knights of 
the fire, Ihall be taken againft the perfons making them 
as free and abfolute 5 and ail fecuriues for redeeming aj}d 
reftoring, &t. to be void. Stat, to Ann. c, 23, A fre* 
/emotion to a benefice; or admnifiration of goods, ob¬ 
tained by fraud, are void; and to is fate of goods by 
fraud, aftho* in open market, bV. Where a fraudulent 
deed or conveyance is affignbd upon a valuable confidera- 
tion, the fraud is purged thereby. 1 Ld. Raym. 88. 
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Grofs frauds are pimifliable, by way of indj&ment or 
information; fuch as playing wish falfe dice, caufing an 
illiterate perfon to execute a deed to his prejudice, levy¬ 
ing a fine in another’s name, bfr. and that for thefe and 
fuch like offences the party may be punilhcd not only 
with fine and imprisonment, but alto with fuch farther 
infamous punifliment, as the judges in their difcrctipn 
(hall think proper. Cro. Jac. 497. 2 Rol. Jbr. 78. 

2 Rol. Rep, 407. X Keb. 849, 6 Mod, 42, 1 Sid. 

$12* 431. ^99, *03, Moor & 30. Cro. Eliz. 531. 
1 Mod. 46. 2 Jen. 64. 6 Mod. 105. 1 $aty, 379, 

By the 33 H, 8. cap. x . it is enacted, “ That if 
any perfon or perfons (hall falfty and deceitfully obtain or 
get into his or their hands or poflefflon, any money, 
goods, chattels, jewels, or other things of any other 
perfon or perfons, by colour and means of any privy 
falfe token, or counterfeit letter, made in another man's 
name, to a fpccial friend or acquaintance, for the ob¬ 
taining of money, b>. from fuch perfon, and Avail be 
thereof convi&ed; every fqch offender (hall fuffer fuch 
punifliment by imprifoment, fetting upon the, pillory, or 
otherwife, as ihall be appointed by thofc before whom ho 
(hall be toconvift”. And by 30 Geo. 2. c . 24. (com¬ 
monly called the ftatute Of falfe pretences) the ob:aining 
goods, kfc. by falfe pretences, may be puniihed with 
tranfportation. 

anb juries, See the Stat. 29 Car. z, r. 
3. and Wilfon, par. 1. 118, 227, 305, 313, 320. par. 2. 
26, 94, See farther as to civil fraud, where cognizable, 
Black. Com. 3 V. 431, 437, 439. As to criminal, id. 
4 F* 158. And as to the v ftatute of frauds and perjuries, 
e, 2^ Car. 2. c, 3. Black. Com. 3 V. 157. 4F. 432. 
As to fraudulent devifes, id. 2 V. 378. 

Jftaun JUgis* If a perfon having no manner of title 
to a houfe, procure an affidavit of the fcrvice of a decla¬ 
ration in eje&memt, and thereupon gets judgment; and by 
virtue of a writ of hah. fac . pofptjftonem turns the owner 
out of pofteflion of the houfe, and feizes and converts the 
goods therein to his own ufe, he may be puniflied as a 
felon; becaufe he ufed the procefs of the law with a fe¬ 
lonious purpofe, in fraudem legit. Raym. 276. Sid. 
* 54 * 

iffrajcfnetum, A wood of alh trees. Domcfday. 

#rebilitt» Was a compofltion made by a criminal, to bo 
freed from profecution, of which the third part was paid 
into the Exchequer. This is fully explained in Robertfon'e 
Hift, Emp. C. V. 1 V. 300, bV. Formerly compofltion* 
were paid for crimes in general, particularly for murder. 
The rnagiftrate was to determine the compofltion, and 
rote& the offender againft the violence of refentment. 
or that prete&ion the offender paid a fum of money, 
which was called fredum . See Montefquieu de V Efprit det 
Leix, L 30. c. 20, tsfe. See Delatura . 

if tentoit, A liberty to hold courts, and take up amer* 
ciaments, bV. Cowtl. 

jfttteUBtM |i (francos bancus , i. e. fedes libera) Is that 
eftate in copyhold lands which the wife hath on the death 
of her hufband tor her dower, according to the cuftom of 
the manor: but it is faid the wife Ought to be efpoufed a 
virgin; and is to hold the land only to tong as (he live* 
foie and continent. Match. 102. Of this free-beucb fe¬ 
veral manors have feveral cuftoms; and Fitzberbert calls 
it a cufiom, whereby in certain cities the wife (hall have 
the whole lands ofthe -hufband for her dower, bV- 
F. N, B, 130. In the manors of $afi and Weft Enhowrnt 
in the county of Berks, and the manor of Torre in Devon- 
fire, and other parts of the Wefi of England, there is a 
cuftom, that when a copyhold tenant dies, his widow 
ihall have her fret-bench in all hi* cuftomary lands, dum 
fola b tafia futrit $ bat if toe commits incontincacy, toe 
orfeits her eftate: yet neverthelefs, on her coming into 
the court of the manor, riding backwards on a black ram* 
with tiis tail in berhgnd* and laying the words following, 
the fteward is bound by the cuftom to readmit her to her 
free-beneb ; the words are thefe,, 

Here I am, 

Jlisting upast a black rain, 

Like a uihmss Imt 

find 
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MA crhwom eiancwn, 
limit hft*8 bincom bantam t ■■■■• 
Jtj/wnfitaitj gw< ■, ■ ■; 

f f/t njs done this ‘ ,. 

Therefore prey, Mr* Srtwto 4 t tnim bme #j k* 4 a$$t* 
CowfeL ‘ J , jJ;' 


or graft growing on the ground, applet in a trcti 
Thoqgk if they art feyerta fitortthefrethoWx ivke- 
r wr by the owner Of a thief; If he feyer them at one 
fcim?* mi take them iway atandther, it is larceny W take 
them, t%j 0 l i H&wL 93. And to ftefct lead on 
'JtoqA*^ {Jfa is made fc^y,%aiart ‘ftatote. 4 Geo. yt* 

. v V Tkefiatute %?MagjiaGh*rt* c. wordaias* “that m per- 

This is a kind of aowrereamongjocular tenuresamfeuf-., be diffeifed tf ltU/M«K (Be. but by judgment 

toms to oorwAe offence. Bet Black Cm. a V\ '■»**' 1 oftespefci*, or aeeordingwthe kw of die land i'wbjch 
0 jf; f f«; c ^« ”a perfon who fah>» wMwntW. ” jgt e to eoffy ^^fe ftgi, bu^c^g 

^ ft gnu^i claimed in fcw AWA ®W*i h/i. 614. ■ Non# fhall dittrain any free- 

ifcmSt erkbeM * m^t^n 


places, more or «», twyonwi w 

ILi&'t©mmta&i'two foot sun* aWf* la M*»i deg* *w** 

* jftte.bo^ouKb'mtn, W«» &&_*«« m>e# «* 
engage like the ftomhykdge into fo# tNwr \detyswi *'; 

becaufei 


:f«bj«£k' Wvpf t Injl* 614. ^Ihn# Ihalt dittrain any free* 
hop^s to efciWer fortheft Or any thing touch¬ 
ing the tfte KongV writ* &«*. j*#. 3* e a 

jpv Ndr timli any perftm be compelled to anfwer for his 
Wore toy: m£ of a iptoor, &r» 15 & *•/- 
it 20 /freehold of cmrrtih yaluesp arc required by 

iMiiitt to qualify jorort | eft&On of knights of the ftiire 
in tMotesatk £#f, 

” ’tfe Arefoehasboldanyfreeholdeftate. By 


nary’s vifitation i alfb c&yte/j fotoc- - 7 - -£.,-»,*• ,* .. 

tSfrviceofGod, by the devotta* mid WmraUty of 
men, over and above the mdther-cteireh. and 
with maintenance by d»e founders, which 
the inbatdtant* of dte paiffli to ««*• 

SKteS&Jt £&fi v 

“ - » .fo Odien KkewSfo bv Wi<S#»MtfM 3 bOt th 
chapds were given to the Kk|> with the e^aaOVar, ot. 
i J£d* 6* fi 14 


;^hc gentry and better fqit Of tenant by certain tenure^ 
Jiyhp were always frtehoidert 9 contrary to what was iff the 
fdUfeSrm of tbs inferior people* btki #t tk* wtt of th 
Mr&< ’£amharq^ ,V v 1 ■ v - * i- \ \ 

; Jfkfttttan* f/^rr h$&o) Is one di(Hngiiiih/ed from a (law* 

: that i* Ifcm mmeAst free v.ancl $fe& ; hW divert privi¬ 
leges beyond others. The diftinftiow of a freeman from 
a vafl|l nnder tkf feudal polidy like* bmo was com- 
i^|y dppofed vqvetfk* or ntyfilluk y ^ the former denoting 


jr ijji iniii 7fMirrwn» tt _ k that knd "or mnio*' J*o. dfltobrtl of * to* 

nuaft wMcha'man b*Ut in&e.fimple, fee-tail,for«*» g^W* 'ffi&rjf *»*W ’W*«nderMOWwau<m »f«*« 
Gf Yfo Broa. Hb.z. r. 9* And b defcHbpd foWttf *###* and tks dufo .was co«fi<lto*d, fo 
°* . a .„laij ivitti: and fhtttU f»'&#> i ttel&rd finOwatwet* prohibited from entering into lwdy orders, 

befogfoer^i Jmmtf lands';isfr. In-fen, 'oy rMrmi S“* 
,iu> nrher the riohe a perfon hath to fuch lands or |e*' Bizp> C. Vi s pi»* •,• SeO ££0*1*. ._ 

tht ot “ er, .*?f entrvor feiaura. /rkfobfu aifoex^ ■- (Bti jbttj Signifies the tooney paid foreaf- 

;*jwSRi'jyS» 

tenocu v jr , V .. .r nu,. he Who tbo csigo, or: butben of tap pup* * Steps are,.freighted 

^d\St^.X«nSnofO^ewSnntslhe ett^bVAeton.prfythe(M. 

k”J«*1S?5br6»Sdte-itj»J2S;S*^-5Sc’S» f 6 #^O'lJ**?**«•' 5^®'* 

2£?5o iMSsrSfMSrbj^ SforBves i lltrda* kf#r«f and fodi.a imsfortune liappcns, Wtemlured 

SX^St&aayfr*i«*bot iyseoktfi oirnffo Oomnwtey ^e^ Aofe goods Over to foe aifoKrs.ro- 
®/»5SSa^aW'-Vtyc6. HeIhhi ffprffi#^" !w - 

S^ii IffT#S^iaaWS%J»| f 1 flR [ adi "? ftf M . ttte 
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foirtffour part-owners *&&& &■»*:* &:%** 
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&** 

$<*• 

jfowOo^y 

them, 10 

fcwo'p only trtC 

annexed tothe/M^fWi' 


r'-arfl* witli the reft, by wJ 

- fig//,.*7 Gar. *.•:#.»■ . ;;r 

%>ard, and tteottgadtene 1 

v «fi. chifot,,'ho-b*» WS#^P'I 


ip law, ahd tfte LaW Marine, 
irt of fhe lading be On fiiip- 

-ni^Wpenwg to the incr- 

lltiB till fin-' •*-. ire w» <w«»/'f)W«S 5* !*** *"• a ? rwc1, 

iTSd' juumot he foe mafter foattihaife foeigV % «*y«F damage, ter the 
«Hk4t'tadhba#* ■»bMb :«b # i| B m i t » l *«> te'b» Ubcrtj- to 

raSSiSl tMb«. and Voyage. 

•'"i^wm:ftnd.r«wye, or * he . 

^JrhS^-Mken in di- 'aSlh#^ a^i k»ver his damages fm- 

- “leadwi a church. mhouCfgoods^ Or onWufiderfclvmdree, whereby thp.Wpjfidor 
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timed, or the voyage impeded; hejball anlwer the frcigh 
agreed for. Style 220. And when goods aye. laden aboard 
and the ftiip hath broke ground, the merchant may not af 
tcrwards unlade them ; for if he then changes his iftind, 
and refolves not to venture, but will unlade again,. by 
the marine law the faifoht becomes due. If a mailer 
freights out his flsip, ajmSiterwards fecretly takes in good: 
unknown to the iirft kders, by the law marine lie forfeit: 
his freight s and if a m after of a Jhip (hall put into an> 
other'port than .what the ihip was flighted to, he foall 
anfwer damages to the merchant; ufolds he is forced in 
by ftorm, enemies, or pirates; and in that cafe he i 
obliged to fail to the port agreed at his own expence 
Leg. Oleron, A fhip is freighted out and in, there foal 
be no freight due till the voyage « performed; fo that t 
the ihip be caft away, coming home, the freight outwards 
as well as inwards, are both gone, i BwvuL zt. See 
Char ter *pArty. 

ftcntf). King WiUi&m L called TheCodqufror, being 
a native o $ Normandy in France, caufed the laws of tb& 
realm, in his time, to be written and pleaded iff the 
French language* • 3 Rep. 17* But by the St at* 37 Ed* $ 

15. All pleas that are pleaded in any of the King’s Courts 
lhall be pleaded in the Englijb tongue; tho' appeals were 
Rill to be arraigned, and the plea of the defendant read 
an Frehck in the fame manner as anciently. % Hawk 
F. C. 30S. Sqd videi| Gra. a. c. 26. 

^Frenchman, Heretofore a, term for every ftrafoger 0: 
OutUndidiman. JSrW* lib. 3. trafl. z. e* 15. S e&Fran 
eigenai , % ' W\ ,/■ , 

jftcnbtolte, Comes frbm the Sa x.freend, i, e. amicus; 
& win mulfta, and is a rauhft exafted of him who har¬ 
boured his outlawed friend: Blount, B ut fee Fleta, lib, 1. c. 7. 

fttfUf Frcfh water, or rain, and land floods. Chan* 
Aturq. in Somner of Gavelkind* p. 13a, , 

# refl) SDiffefftJi, ffrifca dijfcifina, from the Fr. fraiz, 
i. e. recens ta* dijfcifr, viz. fojftffione ejicere) Signifies that 
Jijfeifin, which a manmight formerly feek to defeat of 
himfelf, and by his own power, without reJbrtihg to the 
King, or the law 3 as where it was not above fifteen days 
old, or of ibme other Ihon continuance. Britton, e. 3. 
Of this, Bralion wrkes at large, concluding it to be ar¬ 
bitrary. Lib . 4. e. 5. , 

jprefl) jfinc, Is that whkh was levied within a year 
paft : it is mentioned in the flacnteof Weflm.i. 43 Ed. 1. 
c. 45. - 

jfrcfl) dfojce, (frifea firtia) Is a force newly dorie in 
any city, borough, c sic. And if apprfon be difleifed of 
any lands or tenements within fuch a city, or borough, he 
who hath a right to the land, by the ufage and cultom of 
the fold city, &c. may bring his a/fife, or billoffrejb force> 
within forty days after the force committed; and recover 
the lands. F. N. B. 7. Old Nat. Br t 4. This remedy 
may be alfo had where any man is deforced of any lands, 
after the death of his ancejfor, to whom he is heir; Or lif¬ 
ter the death of tenant for lifc, or in tail, in dower* J&e. 
within forty days after the title accrued; and in a bill of 
frejh force , the plaintiff or demandant ihall, make procef- 
tation to foe in thepature of what writ he will, m ajffe pl 
mortdanceftcr, of niml dUftifin, ihtrufton, \ 3 t. \ New Nat. 
Br. 15. The aflifcor bill of ftejbforce is fued out with¬ 
out any writ from the Chancfty $ but after the forty days, 
there is to be a writ out of Chancery, directed to the 
mayor, hit. But eje&ments are now in ufe for recover¬ 
ing the pofleffion of lands, hlc. 

JFtcfo Ault, or Purfuit , (Recent infecutio) Is fuCh a 
prefent and earneft following of an offended, inhere ft rob¬ 
bery is committed, as never ceafes from the time of the, 

- offence done or difeovered, until he be apprehended. 
Vide pojt. And the benefit of a purfoit of a felon is* that 
the party purfoing ihajl have his goods reftored to hiih ; 
which other wife are forfeited to the King. Staundfr PL 
Cor. lib. 3. c. 10. and iz , When an offender i/foas 
apprehended, and indided, upon which he is coav&fcd, 
the party robbed lhall have reftitutiou of h» good* $’ and 
the* the party robbed do not apprehend the thief prefcntly, 
but that ft be, tom time efttr the robbery, if the party did 
what in him lay to take the offender; and notwithftandifog 
in fuch cafe he happen to be apprehended by fome dthbr 
perfon, it lhall be adjudged frtjb purfuit. Terms dcLty. 
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It has been anckndy holtfofo, that-to make a 
the party. Ought tp foafeef hut'andtry with sjl eonvenicfit 
fpeed, and to have tike# the offender hitafolf, But 
•at this day, if the party hath bben gdUty of no grpfs 
negligence, bht hath afed all reafohabie care in inquiring 
#fter, v purfoing, and apprehending the felon, /he maji be 
allowed fo fflive made fofccient frtjh fuit. 2 Hawk. 
P* C. Ido. - Alfo it is fold, that the judging ot Jrejhjuit 
Is in the diforetion of the conr't, tho' it ought to be. found 
by^ the jury ; and the juftic«may> if they think fit, award 
teftitutiph without tanking a#y inquiistion concerning 
the fame. Ibii iSg, 171. lyhefo a gaoler immediately 
purfues a felon, or other prifoper, elcaping from prifon. 
It is./V^ Jidt £the gaoler; and it a lord follow 
his nifirefi info another^ gmnnd, on Its being driven off 
the pfomifles, ftiiy fo wh^it a tenant 

purfoes his cattle, that efcape or ftray ihfo another man's 
■. lands, 'tafr- Frtfb fuit may be either within the view, or 
without; as to wmdh^ the'law: 
ahd it has been (aid ihztfhj^fuit may contiifitm^or ftven 
years. 3 S.P. C* 

^Fceiumlp^taitidfctttit* Is ufod in our ancient writings 
for the Sihigbte between paver and OtUis. 

jfrettum and jftefittm, The freight of a foip, or 
freight xaoney.~->-Afquietefi fbcieiit frettum navium, ft. 
Cfouf. 17 J<A. ta. 10. ; 

jjpjfbttrgh, alias JfrftbbtStBb, (frMurgum, from the 
Sax,/nVi i. e, pax, te borge, fidOjuBbr) Is the fame with 
frank fledge $ the ontbeing in the time of the.^ser, and 
the other Ante thp Qmgmft t of thefe friburghs, BraSion 
treats, /j?^. 3. $ra&. 2. t* IQ. And they,are particularly 
defrrlfced in itKe laws di King Edward, fot out by Lumbar 
"fei. 143/ i^/meKkeWifo iVrifos on this fobje^, lib. 1. ca;. 
47. , And Spelman makes f dHfofCnCe btiwtctifnborg and 
frithborgb \ faying the ,firft fignifies libera fieuritat, and 
the othcr facit fnuritas. A\mtf friburghs or fiihurghen 
wefe^anciently required as principal pledges or foreties for 
their neighbour^, for the keeping or the peace j yet as to 
great perfotis, they were a fofficient aflurance fox tlvcm- 
folves, and their menial forvants. Skene. 

jFrfhfitaf and ^fritbftote, (Sa x.frid, pax, Scfol, fodes) 
"A feat, or place of peace. In the charter Of im- 
founities granted to the church df St. Peter in Fork by 
pUn. i. ana confirmed pees 5 H. 7. Fridftoll is expounded 
fdtbredrd fme hi quietudinis* jSjfr. And there were many 
fuch id England ; but the moft famous was at Beverley, 
Which vital this -ihfcripdon : bate fedes lapidea freedftoll 
dSfoftar; padd'imbndra, ad quota revs fugiendo per<ve~ 
mens, mnimodam babel fecuritatem. Catad. 

JFtleiinlefa #an. Was the old Saxon wprd for him 
whom we call an outlaw ; and it is 1 for this reafon,. be* 
caufe he was, upon his expulfion from the Kihg's pro* 
thftion, denial ail help of friends* after cert^ih days: »am 
fefh/idt amices. Bruit, lib. 3. ttaft. a. c. IX. See 
Friendvjit*. , ‘' 

ftitit, (Lit./hater, F t. frere) The n^e of a# order 
of religious perfons* of which them were four principal 
btanches, W. i. Miner** Grey Frier*, or Frantiftma. 2. 
Aagufiine. PoUdniemSf -"Or. Black Friers. “ White 
Friers, Or Cdh/t^ites } /of which the rpft defeend. . 4 R. 7. 
cap. ,17* Lyndedimi. ete jtelig* Pondbus, 1. . ; r 

ekfervems) A btancH of the 
Franeijtan friers, wlfo are minors,.; y as weQ the offtrvanu 
as the Conventuals, && Capuchin#. And they afo called 
Obfervantt, twfrfigfo tlmy are ^ combined toother in 
any cloifter, icdhventV or emporation, as the 0onventuals 
are; bottle tbemfolves to Cgferve the rules of their Order 
more Ibiftly. than the CwvemuaL, and upon a fingt* 
laxity of, steal, feparate thetafolvea from fodta, living in 
certain places of theirown chafing*; <Zotb*, de Fep.EccUf. 
deRcguiar. t. i*„ TJboy •'Are: mentioned In thk Seat, ac 
H. $. C. iz. ,'■* r- 1 ■ 

■ tlSPSai* a»i 8«*< fr**, tSbtt k 

,fi4:*aun duit u free.' -; 
iJ --y L je; IntttJspUwr) One that 
lothts to AU 1 a kind 

%* *■.: ■, i . /.''.j \ ' (i 

. ^- for : WBcaW*M*d eTOttaJ.——* 
i,Fr)foti, t? dmfaitii&it .' Uon. An*., 

js. /;■; *■ • 


tmw Mi 

Lmg, *OTrt«^''f 

.,.. 

ftteoa a#a"i 
ofbtofcw. 




FUG. 

£?i% A term among merchants for filing good* 


upon credit. 


F U 

found on an indiAment f at felony', or before the coroner, 
where a murder is committed, theo#end*r forfeit all 
hi* goods, and the iifuea of his lands,, till he is ^pitted 
Or pardoned * and it is, held, 'that when one Jhdi&ed of 
any capital crime, before juftices of Qyer, tsfo is acquit- 
ted at ms trial, blit found to have fled, he ihadl notwith- 
ftanding his acquittal* forfeit.ids goods: but not the 
of Ms lands, bccaufc bjP'* acquittal the land is 
%iifdhargdd, and con/equently the blue*. 3 /»/. ai8. 
''flbiAl P' C. ay. a timk< ?. & 450, The party may 

E in alt cafes, except that of the coroner's inqueft, traverfe 
'the hading of a fvgam y'fttr j and the particulars of the 
found to be,, forfeited, May be always traveled: 
aiifA tK« 4 n Muimif sL«hbig a mart is infufficient. 


L jyood, from FriJ, i. e. P«xi tbrjdw 
SaglM Saxons held woods M'S* ftcred* to therefore 
made them ian&uaries.- Sir. Cei#^expounds . * 

plain between woods* Or, a, lawn.. Ce. latt. .$•. £***** 
in his Britan, ufeth it for ah arm pfthefta, or a ^reigM* 
between two lands, fromthe mtAPttikm* y ' y*. ■ 

-tfrittotoetb, (?«*** XiebuUj; The breaking of ;t^ 
peace, hi* Mihelred* *. 6 \ See Qtitktettki* w 

/cftbucar, (From the Sax. FridtifPrid, Pax* 4 tG#nr, 
Annus) The year of jubilee, or of meetihg for pdaje and 

fame which we oow e»U « <?*^ 
Hall-, oracompany or fraternity v • . '., ;. ' ( 

f rftSmsa; One bejo^ginff to fiich fmternity pr ^m. 

P *dfrfrtmptt!’I* mentioned inthe'recordspf thttitaWy 
palatine of Unfit* : Per Prithmote Ji Stanley, 4 *.' m*** 
caper# annuettim d* <vitht 4 * 01 ton,' fair \*fi >*$,• 

manerittm dt, &.• 10 fil* Jfsw [cmitet cqnjet- 

ttonm chart* freed* /Man* cetfm* FI* Itthj apud 
Ceiiriam. 14 Hen. 7. 


or according U> FUta, Uptr*ii kak»£ fr**a ,mf*,i a “ 
mmmiiatitucM . ' ' . 

jftMR^tcl, i*$im iFrom mmgf* "*» 

free, and Mantel, Hottncidiuta) An inunni^y F«*Oni; 
mitine msnfliaghtir.—£f th wi**/**^** ***>- 

bm fuardit, St ftnfr fn Frodmottcl, We. Mop 

Ang. Tom. l. p. ,»7$<, 1 |' H ' 


veil vj wi, ■* , . -■> , , ' 

dfrumapto, (Sax.) Is the foft peynwne made. to,aie ; 
kindred of a perlpn (lain, toward* Phi reeomptonofht* 

> 52 ol,'The chirffeat U 

/From the Fr FrtMSire't A breaking §dwA i therefore may consent or di&greeto margagx. wd. af 
jffi&SSnr iffiffST?‘gSSLrf: prototo Sto foffictotM 


k not hurt him. 2 B&ujk. 

*... . • J! a_* 


,7*FWA/fllf mi* ^Vk * Miui> * aew-HT 1 ** 

« f rtRiug demult in appearance on indictment, l$c. 
whereby : :e* 4 .km)ry 'is' awarded,'is a flight in Uw* See 

* *r tmitftoM fBm Fugitivtrum) Are the pro- 

* goods of Hnt that, jffw' tpon felony, which after the 
liavftiiy ftodto wcordi’-foi .helong to the King or 
Lorf ofdie maOiOr. $ ^ip. Id*. '■ , ’. 

JFimfUto elKr JNW- To depart this realm over the 
ie«7 without: thh King** Usenet* except it be great men 
andjnerchants, and the King's foldters, incurs forfeiture 
Of goods; and mailer^ of fcips, &e, canying fuch per- 



Men. Ang.tm. a* /• $94- ■■■■■. 

ftuUtm tettw, I* afmali,piace.«r^ 
nmm iwddetm preetv •atr*tz$0ermwm 
Jureaum .—rFruftrom terras 
Mr/m * Mewenejoeemh T 

; JfttttiftOittt;, A place where , ihmbs, or 

dUtn^'d HI. % 



uardian i at 17 tt -,. J 
f df herfelf aud her la 


wutrix i and at 
BlatL Com* 




may chople a 
an may di(|>t-, 
t /^. 463., . . 

jfdllttdt 9 qt^e>' A Seam or,.' ftreatn of water, fuch as 

’cWo#^oia:'a'»Wi :. . ,; 

“ j#)Ogiage t (Pdmzim) Dung for feit, or a manuring 
Of »W4%ith ddng~~ {Mt fat f*u& dirPumagio €sf mare- 
rmiemek.; fijfr. CBart. B. S» $ Md,+. And 

* this Vo*#, His biSien (bmettmes ufed /wok-meney* a 

Skv AMMre#. krvh/V pleat had a chlfrvnev* 


!©veryifrr. Asr. jP<w*/. ,23 JSsf.; 3.'; i^nd at js probaole, 
that the htartb-mmq impdfed, a. took itt 

t^ginaffrom' hence. „■ See ftnwjgW ' >' ■ •" 


' Bf » n aheient ftatut^ , 

biHet-wto or fieeot* foA "" 


—at toU Tell 

MW* 1 v* 1 


biHet-wowtor iaggw» «»/«« »««« 

Btefflasuessas^ 


„ v „» __to*n, with a 

part Of’ his Jto>-’ Fw 
e. 7. and <> 14 


•^vateftPMW! 


f, 7, urn ax awci- rf »*• #vw,hw /tt • -.• 

as wip burn it, °r M 

—»... . dfo no twrlon niavalter env 


it ibr every houie that had a chimney. 
Jht& Cw* * ^* 3 *$; a . *. . , 

jrumauoeO* 5 Are pilchards garbaged and falted, then 
hding 10 pieand prefled \ lo called in a ft d 
■^4«lJgr;^y‘ gnr exported ,In great abundance. 

■ a,'^ jjft |i; v ' 

^FttttMtpieO* Is ufed for pioneers, in Pat. 10 Ed. u 
, r |'^ ' r ■ ‘ "■ 1 ■ 
f , TfuttgO, The publiqk funds, Of any account, are rhm; 
the eswgu/r fund, the ventral ^fo called from the 
union, and addition of leyerai| -and the fund. 


i as well worthy 


mm' t^imbk 
miafk or 


me treDie vaauc a «v 

:'. i .* 1 ' ’V'#.'; 1 ’lfii>'Lljesiitol« 


Ah 1 

■ wh^'^inah':<W.; 

in lev* -ih" mt*,. .wh 



rxruiWW, 
goadtoge 
JPogeCfo, 
ead ^ to^ 

a perionjWfor 


Bind. Cm* 1 3a», 9 ; * r .r* "’•*• v 

ofperufal. The ^urplna^ t&bfe/three funds are earned 
to the Minr fiwii 
Jfutteral ' " ^ 


erfon dted in debt, - and 600/. 


flBBf >5^' jfc^-L^S5rS&£At debt,; payable but a ^ eftate; charged with payment 

its’.M of r.«#*’■ tou: sod reputation 

in hi* V to tohe been buried 

'; jjjjf, might have been mtire 


sf 1 la t|eco«ntyeourt he. 

Ibtwm A drto: «f. c«tle; . 

- ,r * nob^t toog «ft to toFrh^*j 


eiiew^e^ <-;soj seemcans*. x»w^r« nngui. 
prfvatet^'^ : «0W ^Obl 4 :# 4 *;have allowed fo 

Offiy. ■ 
deviled <rOO /. for mot 


much. 


yifed 760 /. for mourning, 
come out of the whole 
,art only; it was inflfted, 
m by the will, or if the 


.Cftate^ ww xcwoti 

*rri T' w i n, u 

1 w% 1^ ^at the expences of the funeral flipuld 

'nbt' r eioee4 : %^ f o fuid, there the deduaion muft have 

been 
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been out of the whole cftate. Per iter. Mourning de- j And is a very rich four. Cm tot a bead** dun fa taffed, 
v'iftd by the will* mult come out of the legatory part* in tigntfs betweeaa cat andaweexle, naikd Hite a cat* 
and not to fcffen the orpanagfc and cuftomary part, and of that nature, andof twpkinds, black and grey, 
Mkb . 1691. % fim, 240. BeaAim y.Suckhy. the black moft precious which hath blackfpcrta upon far 

Executor is not liable to pay for funeral expenecs, on- Hardly to be flfen ; this bead *9 the product of Spaim 
lefs he Contrafts fdr it j per Bolt Ch; J. it Mod. a$6. Foiw are of faction like the fable, the top of the fkrr is 
Mkb. 10 W. 3. Jam'. / black, and the ground whitife 1 bred for the stoft part iw 

Settlements for ieparatt maintenance of the wife fliall Frauen Marten is a bcaft 'yttylm the MU, the (kin 5 
never extend to funeral charges, and th# fhe made a will, fomething <»arfer, pioduced in and Ireland, and 

(according to a power given her) and an executor; and all countries h6t tod cold ; but the beft are in Ireland.. 
gave feverai legacies, but there Was no refiduum for the Befides dude, therc are the Flub otFoU-cat 5 the CaMw* 
t cxOcutor, the hufband’s eftate in the hands of a devifee a little beaft,, in blgnefs near a Squirrel; Miniver being 
* fubjeft to the payment of debts, Wat made liable to the the Miiea of Squirrels $ and Shanks, ■■ or- ; what is called 
funeral charges of the wife. 9 Mod 31. Trio. g.Ceei Budge, &t. all of them Fartsof foreign countries, feme 
at the rolls, Bertie v. Lord Chefterf eld. whereofmakv a large branchof their inland traftek. 

In ftri&ncft no funeral expences are allowable againfc Jfttrft # /onfcong, (Sax.} Time to advife, or to take 
a creditor, except for the coifth, ringing the bell, parfop, couofeh ——Be ■pJUfiumm iiafdaeitetur aliquh Furft & 
clerk, and bearers fees ; but not for pallor ornaments j Fondopg Ai&df, Leg.H.i. 0*46. 
per Holt , i Salk. 296. frin. 5 IP.® M< B. R.:SM* jhtjttuHBp Theft; *or robbery of any kind. Lift, 
icy's cafe. Ten pounds is enough to be allowed for the Bid* 

funeral of one in debt; per Holt. Baron Powell in his jfttftfaH*. No; perfons (hall ditft fnftains with any 
circuit would allow but ms. 6d, at all the heceKary other inftrumeht than the broad fheers, under the penalty 
charge, Comb. 342. Tries. 7 W. B* R. Anted. Quote of 20 /. And the maftcr and wardens of the company of 
If 40 s. is not now the ufaai fum, in cafe of an infolvent } Chtbworkm m London, ABt. have power to feaich the 
See Salk. 196. GodApk. /. 2. e. 26* / a- workmanftrip of (lieermen, as well for fufiian, as doth. 

^tirca and Strife, (i. t. the galfews and the pit) tti uH.j. r.: iy. 36 J?//*; r. 13. 
ancient privileges yrabtift fey bur Kings, it (tgniftfed a #ufritfe,Woo<l brought from Medthadm, Jamaica* 
jurifdidioa.of that is, men by hanging. &'c. ufed by dyers, mentioned in the la Car. t. r. i$. 

and women with Sir Edna. Coke lays, (From the Sax# Fsrderm f, f e. Expedi* 

feffk is thken away;’ Mt%^||^a.remain$, 3 heft. 58. thnis apparatus J A going out to war, or a military ex* 
Skene treating of theft 'iitw^wiith -—• Eredio Fti r+ pedition at the King's aomerntdq not going upon which, 
caruin mot!imperii'fignificat dominium when fummtmed* was punched by hne at the King’s 
*erti % quid fufptfifi pendent in dMt'Ri Mfrwk mperium pkWfufe. Leg. B. 4. r, to.< J ■lounf calls it an expedi* 
dnfipt in qmmr, Jicut funt qumor Armenia ; in aen* m tion %? or a fault or trdpds for not going upon the 
Mi qui fujpenpntur % in igdti qdapio quts romburitur pro- feme* 

pter mdhjidum ; fir ^m, ^uaitdo qu$t ftnhur in atlio & in jf»g or A miltory expedition^ 

marc projkitur, sit parricida* *vel in mnm imtdergitur, ut > 4 

f&niinit furti damtU(tet} in terra, turn qkie detapitatur ' 

in terram projiernitur. Skedci G* 

fuUctt ilO ffalfoih. To pitch com with a fori in 

loading,a waggon, hr in Snaking a rick or maw. Teuen- Ahble, (Blatero, Carrie} To Sable and talk idly 
its debent JaUarc, fparrere, nkrtm, emuiare, carsare in V3(: ; |o "no pttrpofe, whence comes gabbler and babhr. 
Manerium dotnini, & ad taiflTum forcate imam ucram prate FlApf.r ■- 

—Cowel. ; (Gaboila, Gablum, Cablegram) In French <?u- 

fuxmt f Tbe iheaueft of all femk,ife y hath the feme fignilication among 

nuros, when the bondman was at the difpofal of his Lord ' ou^flr^^^iters, Mjajbff* hath in Erdna: it is a tax; 
for life ahd Un& in yilleWSgio id, furcam 'but ib^^h^n^vad^^^U'fed; as for a rent, cuHnm, 

&. gage]lum de domino fw, &c. Pladt, Term. Mich, fervice, • vAnd wbeite it was a payment of rent # 

^ Joh. kot. 7# tbofe who paid itj were termed gablatereo* Domgfday^ 

Iforfgdbattt, A mold piid for theft t by the laws Co* Lin. 213. It is by feme author* diftinghlfeed ftom 
of King FJbih'id, ft is allowed* that they feell be wit* triimto j eft meBigal quodfphntur pro bmt 

nelfes qui nunquam furigdldnm rtddiderunt, i. r. who bm; & Tributem eft proprU qnodfifco W fri&tpi John* 
never were accufed of theft. , tur fro rebus immbilibut. When the word Gskel was 

dfutlong, is a quantity of ground containing generally formerly mentioned, without any addition to- it, it Bgmfitsd 
forty poles or perches ft* ‘ferigdv, bvery pole beihg fixteca feb Pan oa fish, tho* afterwards it was applied so dll other 
foot and a half ; eigM bfWhfeh ^rbugf mhke a mile ; ft taxes* 

is bthehvife the eighth hdre of land in quantity. [GaM*m) The bsad or exteeam part M 

Stilt. $$ Ed. 1. e, 6 f In the former acceptation, the Romans a Hosrfe or buildmgrf#^^w dpmsfit* eft infer Gabulupi 
call it sladtum 5 ifl& In ’fee latter JtUemtn. Alfe the tenetnenfi meitsL Gapulum teutmeMi Latirentti K. Parecfo 
word Furlong hath bceri lbmetimes ufedfer a piece o£laad Aqtfa. 286^ V; V 

of more or lefs acres, h '' / Wtfafom W & H fa dtt fa 

^Puntagc, (Furhagiam) Eft tHMim poddeminoPAmi wTZtfajytpi'&x* 
a fttUitcribm fenditur oh ufiw T Futm ; ; Et mltis enim in loeh ©afOtDigHti, ;ls fad peymcUt bf tribute or cof- 

unentur vaftaii md toqutndtim pants fit4s fo tiumo domini . ! tom ,5;Aeibmettmes denotes nfury. : 

Eft etiam lucrum feu bhplumektm feted pift&ri conuditur in tmf 0 ib 4 ^> or (fW-rar cpofutdfi) JUiid 

piftiow fimptat IS mtmdem, 1$ tunc pofe/lplftor de quolsbet liable to,! wm i fift d reftted C(r kt Ton f rem. 4 
quafiiih frumenti ittetare 4 dhriAr. Idf fitrfkr, IB' duos panes > Did* - ' ^ . 

ad i"nfi|iagium. JJftfa fanis to? certtifi*, 51 H. 3. See tbgrtwii 

Tomagim. ' or pfedge. , *Gk»v. Mb. to. e. :.&£&,gwftbliyemafi' 

Is ufed for abbfcer. Who keeps an event is where he that hath taken a.dlfe$j» bedug JubB, hath .not 
apd///r^W%mh«s tobake br pntboy thing in the oven, deliveredCjtetW, \ige% 'Ibat ^d^' wrftned.; then he 
Matt J Adrift Mnij»‘t2&. ' ■* ' ■ ' < .feaft 'hoi£ *1^ dMM|i ' 

dFatV, (turrnra) "From the Fr,' i. e. PAhfalarrJl i. e. put in ferety deliver tkofe. 1 

Is the coat or coVenng of a baalW The fiat; 24 ‘tf*; 4V • IpRsrnbff*' t8:had on^TdiOg ■ 

t. 13. mentions dJvers'Tklndsftftt, vh. Sdldeti 'wtHclramf v O#t' ftpUivhsft • •*| Nr ? il y*fl 1 Br' Ithii'lwie t - 

a rich fkrr , Sf d^iour between 1 bkek and broWn, the (kin{{and it is feid the ifluf, or there is to 

of a bead called: a bf tflgneft brfween a pole cat and; fee & ddtni* allowed ; 

an ordinary cat, 1 '^d .lh bttd/^r/dry. Interns,], th * 

the Hun of a bea|l of'that 1 hmne, near the tzt of a- wolf,; iasof drodead die. pfamtpr lhiytl *%%£*£*$ 

in colour neither fe*d ftor biroivn, ’but between both, and- 6fri' # 

mingled with black (pots; which are bred in MtfioVy ; „■ 

4 
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dBtagtt M 3 ItVf In old .writing See Wage a »4 

Wager of Lomu ■ , f 

Heritage, ifiainagium* i. e* Plauftrf of far atm* Fr. 

Gaignage, viz* Lucrum) The go** or profit of tilled dr 
planted land, ratted by cultivating it j and the draught* ' 

'plough, and furniture for carrying on the work of tillage, 
by the bafer kind of foh-mm or miffaiuu Gainagevffa 
only applied to .arable land, when they that had it in ; 
occupation, had nothing theteof but the profit railed by 
it from their own labour, towards their iutfenance, nor 
any other title but at the Lord's will: and gainer is ufed 
for a foke-man* that hath foch land in occupation* SretS* 
lib* i. r. 9* Old Nat. Sr* 117. The word gamfa 
mentioned by Weft. Symb, par* a* ft&* 3, Where he fays 
land in dcmefne, but Hot in gain* isV, And in tbeftat, 

51 H, 3, there are thefe words $ ** no man lhallbe diftrain-* 
ed by his beads, that gain the land*” By the tatuteof 
Magna Charta, c. 14* Grnnagt is meant no more than 
the plough-tackle, or implements of hufbaedry, without, 
any refpefl to gain or profit ; where it is laid of the 
knight and freeholder, he dull be amerced fodn/e content- 
mentofuo ; the merchant or trader, Jkhvo merebandtfos fea ; 
and the villeins or countrymen,^!*/* guinagio fuo* (Sic, 

In which cafes it was, that the merchant and nulbandman 
Ihould not be hindered, to the detriment oflthe p.ubftck, 
or be undone by arbitrary fines 1 and thc villein had his 
mmmrn to the and that the plow might not ftandfiill; 
for which reafon the huftandmeiv at this day are, allowed 
a like privilege'by law, that their beafis of the plough are 
not in many cafes liable to diftrefs. See Wantage* 
dtalnerg, (Fr. Gaigntrie) Tillage, or the prpfitarifing 
from it, or of the beads imployed therein. Hi at. Weft* 1. 

C. 6& 17, * 

< 0 aica, A gallery, or fwift failing foip. , Hoved. p. 

682, 69a. ***'" 

#alieti, According to Somner were viri Gdleatt ; but, 

Knighton fays they were Welchmen.——‘In quorum prima 
acre fuit dom turn Calfridus, cum malm Qallctis, &c. 

Knight. ' v ; 

dballigaabino. Wide hofe or breeches, having their 
name from their ufe by the Getfctignii : i 

tffailibalpcntt, A kind of coin, which with juft&nu 
and doitkins* were forbidden*,by the ftat.r^ M, 5. t* It 
is faid they were brought into this kingdom by the 
Genoefe merchants, who trading hither in fe! 

commonly in a lane near Towerftftreet ,' a^weri; failed 
Galley-men 1 landing their, goods at ' Ged^Kept'tnA trad¬ 
ing with their own final! filver coin mimed GaStyftffajf- 
pence. Stow*s Surveyof London 157; 

(StaiUmstUftp, Signifies a meal of edarfevi^foah, 
given to Galley Slew. , 

fiMltoUtfmn* (From Galhu, a cock) A cock ihoot 
of cock-glade* 

fiBalecftefi, (Fr.) Signify a kind of fltoe, worn by the 
Gauls in dirty weather; mentioned in the flat. 14 id 15 
U. 8* ,r. 9. j 

®atnba, (Bambttia, Camfoia, (Fr. JmUm) Mili- 
tary boots or defence lor the legs, 

<£>&mbtpfon, (Gambexonum) A horfeman’s coat ufed 
in war/which covered the legs : orrather a quilted 
coats cento* mfimevtum ex coa&ili lana confeSutn, toput 
under the amour, to make it fit eafy. Sleta y Uk t. 

*' 54* i v ; , : 

. dwtate, {Jumpia t from Auctps* Jk&tpb, h e. i'Afamm 
taptio) J&ird* or pity goe by fowling and bunting,: and 
deftroywg the gome is an tttfence 'by tatute. ' Tht . Com¬ 
mon W allows the hqpting of femes, and other ravenous 
beata of prey, in the ground of another perfon % tho* a 
man may not d% and break the ground^ unearth them, 
without licence | if be doth, the owner bfthe ground may 
maintain ana&igm of trofpafe for it., * ml* $3$. Crir. 

Jac* Jat. Ana&km was bfought agaiuft a perfou for 
entering anbthet % rimitBtteiidafti pleaded 1 

that there was: a pferiTdnt'Oii^his |jw4» and his hawk |buying to 
puriued if into the plaiii^s^^ jgrduhd a^it was refolved 
that this doth to a fSBtWt jutefieation, for 

in this cafe hecah bnfy fiAW Ws hawk^and not take the 
gante. Foph. t6a* ThoMt is faid to we otherwife wh«« r 
the foil of the plaintttf is not a warren, a Ml. Abr * 5 67, 
tf a man in hunting tarts a hare upon his own ground, 
and follows and kill! it on the ground of another, yet 


#111 the hare is Jus own, becaule of the frefh fuit * bat if 
a man tarn a hare upon ^another perfoafs ground, and 
hunts and kills it there, he is fubjea to an ailimi, tlu>* 
it isfddom brought, being frivolous. Cm. Car. 553. 

By the Common law, a property in thdfe living crea¬ 
tures, which by reafon of their fwiftnefs or fierceuefs 
were not naturally under die power of man, waa gained 
by the mere caption or feiaure df them; but as by this 
toleration perfons of quality and aifiin^ion were deprived 
of their recreations and amufements, it was thought ne- 
cefiary to make laws for preserving t he game fiom idle and 
indigCUt people, who by their lofaof rime and pains in 
fech purfyits werp much impoveriihed. 2 New, Abr. 

IJpbu tMl fubj4<# we Ihall tnakb fome extrads from a 
Very judiiuous ana learned author, n?i*. Bladftont. 1 'he 
qualifications for killing 'game*, as they are usually called, 
or more properly the exemptions from the penalties in¬ 
filled by the fiatdte law, are, 1. The having a freehold 
efiate of 100/. per Annum ;; there being fifty times the 
property required to enable a man to kill a partridge, as 
to vote for a knight of the ihire: 2. A leafehold for 
hinety-mne years of 150/* per Annum: 3. Being tho 
fon jand heir apparent of an efqjire, (a very loofe 
| and vague defcriptionj or perfon or fuperior degree: 4. 
Being the owner or keeper of a fore#, park, chaie, or 
warren. For unuatlfied perfons tranfgreiling theife laws, 
by killing game* Keeping engines for that purpofe, or 
even having gam in their, n c|^|bdy, or for perfons (how* 
ever qualified) th|it kill or hav'e it in pofielfion, at 
unfeafonable time! of the year, there ore various penalties 
afiigned, corporal aju# pecuniary, bf difierent tatutes; 
on any of which, but only on one at a time, the juftices 
tnay convifiJ in a fummary way, or profecuriom may be. 
carried on at the afiizes. By ftat^zB Geo* t. c* 12. No 
perfon however qualified to kill, may make merchandize 
ofljhis valuable privilege, by foiling* or expo/ing to fale 
any gam, on pain of like forfeiture as if he had no quali¬ 
fication. Com, 4 K 175. 

The fame author (id* 408,409./treating of the altera^ 
fionsin our laws, and mentioning franchifes granted of chafe 
and free warren, as well to preferve the breed of animals, 
as to indulge the fubjeft ; adds~~d?rom a fimilar prin¬ 
ciple to which, though the fore# laws are now mitigated, 
and by 4®g* ees grown intirely obfblete, yet from this root 
has fprwiig a baftard JUp* knowarby th^ame of the Game 
Louu now arrived , to, and wantoning in its higheft vi¬ 
gour: both founded upon the fame unmfohabje notion 
of permanent property in wild creatures; and both pro- 
duftive of the fame tyranny to the Gommons : but with 
this difference | that the fore# laws efiablifhed only one 
mighty hunter throughout the land, the game laws have 
raifod a 4 ittL Nimrod in every manor * And in one refpeft 
the anueht law was much lefs unreafonable than the 
modern ; for the King's grantee of a chafe or free-warren 
kill game itoevery part of his franchife ; but now, 
U freeholSrof left than 100/. a year is^ forbidden 
1\o Ml partridge upon his own eft ate* yet nobody elfe (not 
even the Lord of the manor, unlefs he hath a grant of 
free-warren) camdo it without committing** trejpafo* and 
yubjeSing imfolfti^m a£m* , ^ _ 

The fevered ftatnies concerning the game* f 
No perfon hall take^h^arauts or partridges with en¬ 
gines in another man’s g^jmd,, without liceftce, on pain 
oixol.ftat, u if. 7. c. 13. IfanyperfohWall ftkeor 
kill any pheafants.' or partridges, with any net in the 
Oight-tirae^ they lhall forfeit 20 r. for every pheafant, 
and tor. for every partridge taken ; and hunting with 
fyaniels in tahdimr Com, incurs a forfeiture of 40 s. 
23 Elia* r. itoi VTaofe who luB any pheafant, partridge, 
duck, heron, luire, or other gdme, are liable to a for¬ 
feiture'of 20 for every foWi and hare ; and felling, or 
rwv|'t© Ml sgalu, any hare, pheafant, cV* the for- 
foitufo -|s I<i; *♦ for each hare, &c, 1 Joe. 1. c. 17. 
Adfe pheafents Or jwutricWs, arc not to be taken between 
the fir# end the la# of Auguft* on pam of im- 

prifofimentfor U.months unlefs the offenders pay ao r* for 
Sefy pbeaftnt, *!fr, killed: and conflables, having a 
jufiice of peace's warrant, may fearch for game and nets, in 
h tho 
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the poflfeffion of perfons not qualified by law to kill game* 
or to keep fuch nets, 7 Joe, u c, 11. Conftables, by, war- 
rant of ajuiUce of peace, arc to fearcb houfes of fufpe&ed 
perfons for game : and if any garni be •found upon them, 
and they do not give a good account howj they came by 
the fame, they (hall forfeit for every hate, pheafeat, or 
partridge, not under 5 %por exceeding 20 r. And inferior 
tradefmen, hunting, {£>Jarc fubjeft to the penalties of the 
aft, and may lifeewife Hi fued for trefpafi i if officers of 
the army or foldiers kill game without leave, they forfeit 
5 /. an officer, and tor, a foldier, 4^5 If. H M, e. 23. 
higlers, chapmen, carriers, inn-keepers, victuallers, He* 
having in their cuftody, hare, pheafant, partridge, heath- 
game, Hr, (except lent by fome perfon qualified to kill 

f ame) (hall forfeit for every hare and fowl 5 L to be levied 
y diftrefs and fale of their goods, being proved by one 
witneft, before a juftice j and for want of diftrefs (hall be 
committed to the houfe of correftion for three months 1 
one moiety of the forfeiture to the informer, and the other 
to the poor. And Tcttmggame, or offering the fame to fale, 
incurs the like penalty; wherein hare, and; other, game 
found in a (hop. He, is adjudged an expoutg tb laic 
killing hares in the night is liable to the fame penalties : 
and if any perfons ihall drive mid fowls with nets, be¬ 
tween the firft day of July and the firii of September, they 
fhall forfeit 5 s, for every fowl. 5 Attn. c, 14. 9 Atm. e. 25* 
And penalties for killing and dcftmyfoggdfo, are recover¬ 
able not only before juifticcs of peace by the feveral ftatutes; 
but alio by aftion ofdebt, bill, plaint or information, in 
any of his Majefty’s courts at fFefifytinfier ; and the plaintiff, 
if he recovers, fliall. likewife have double cofts. %G, 1. 
c. 19. Perfons qualified to keep guns, dogs. He, to kill 
game, are fuch as have a free-warren, or are Lords of 
manors, or have too/, per Anmm inheritance or for life, 
or leafe for ninety-nine years of 150 1 . pet Ann, {and by 
the exception of the aft, the cldeft fons and heirs of 
efquircs, or other perfons of higher degree.) And if any 
perfon fliall keep a gun not fo qualified, he fliall forfeit 
10 /. And perfons being qualified may take guns from 
thofc that are not/and break them. 22 H 23 Car. 2. 
e. 25. 33 H> 8. c, 6. One juftice of peace, upon ex¬ 

amination and proof of the offence, may commit the of¬ 
fender till he hath paid the forfeiture of to/. And per¬ 
fons not qualified by law, keeping dogs, nets, or other 
engines to kill game, being convifted thereof before .a 
jufticc of peace, fhall forfeit 5 /. or be fent to the houfe of 
correftion for three months; and the dogs, game, Hi, 
foall be taken from them* by the fiat, $ Ann. No certi¬ 
orari fhall be allowed to remove any conviction or other 
proceeding cm the fiat, 5 Ann, He, into any court at 
Wtfimnfier , unlefs the pnrty convifted become bound to 
the party profecuting with fufficient fureties, in the fum 
of 50/. to pay the profecutor his cofts and charges, He, 
after the conviftion confirmed, or a procedendo grained. 
Ibid, In conviftions foi keeping of guns, the peace is 
not concerned, but only the qualifications of the perfons 
that ufe them j fo that it hath been adjudged the jufiices 
of peace have no general power to punifh the offenders, 
for want of juiifdiftion, 4 Mod. 49. But Where aper- 
fon was brought before a juftice ofjpeacc for foqoting with 
hail-fliot in a hand-gun, thejeffice committed him to 
prifon until he fhould pay 10 /. He, aftd having made a 
record of his conviftion, it was certified upon the return 
of an habeas corpus; and it was hed, that If the jufticc 
of peace had purfued the ftatute, no court conl& dlfcharge 
the defendant. W, Jones 170, On a certiorari to remove 
a conviftion before a juftice. He, for carrying a guti, not 
being qualified ; it appeared upon the return fo be taken 
before a certain juftice of peace, without adding neenon ad 
diverfas felonias H tranfgrejfiones auiicnd. ctj}tgn\ H<* and 
it was ruled that this was a good exception upon a cert?- ■' 
crari to remove an indiftment taken at the feffions; but 5 
not upon a conviftion of this nature, bocauife the court 
can take notice that the uatutes give the juftices authority j 
in thefe cafes. 1 Fent, 33. Sid. 419. A perfon whs; 
convifted before a juftice of peace upon the feature, fox) 
keeping a gun, not hdVing Joo/. per Ann, and the COn- j 
vi0Lum being removed into 3 . JR. was quafhed, for not, 
faying ‘when the defendant had not ico l. a year ; For it 
kmight be he had fqch eftate at the time ,when he kept the 
Hfem* tho* not at the conviftion, and the oifonce and 
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rime ought to be certainly, alfodged. 3 Mm ago. The 
defendant not Having tool, per Ann, did ihoot in a gun . 
in Fefouaty 9 M& Was brought before a juftice of peace in 
March following, and then by hum convifted; and it 
was held, foata* by foe ftatqte no. rime was limited when 
the offender fecwld be carried before a juftice to be ex¬ 
amined, It therefore pught to be Infiamter 3 which not 
being done, foe conviftion was qualhed. 4 Mod, 147, 

A man was ihdlfted for ihooting of game 5 but it was 
omitted fbevring tfiu he was not worth 100 A a yeai*$ and 
it was. Ordered by foe court, font the party fliould foew 
he was worth fy juufo fo dlffoatf® mm. 2 Keb, 582. 

If a perfon htint upon the fop ground of another, fuch 
other perfon cpnimt jpi|ify lrillfog of his dogs, as: appears 
by 2, Foil, Abr, 567.7 .But it wits otherwise adjudged 
mcb , % 33 par, a. in C< Jfv a G?o* 44* and fee $ lev, aff. 
in eftion of debt, uwtam*. fisfr. by a common informer 
on fhefiat, 5 Am, for 15 A wherein the plaintiff' declared 
on two feveral counts, one for 10 1 , for killing two par¬ 
tridges, the ocher for f l, for keeping an engine to de* 
ftroy foe lame, not being qualified. He, The plaints# 
had a Verai^l for 5 h o«^y j this aftion was - brought by 
virtue of foe fim 8 Oso. 1. Mod, Gafi bn Law end Eg* 
238. S no fiat. 9 G&* t. c. aa. ; $ee likewife 24 Geo* 2. 
c, 34. for the better psefojirvwrioa of the game m ScoAmtdL 
By m fiat, 26 Gee, 2, n 2, AU foits and aftions brought 
by virtue of fiat, .8 Gcte, i. e, —for foe recovery of 
any pecuniary penalty, or fum of money, for offisnees 
committed againil any law for the better prefemtioa of 
tha game, foali be brought'before the end of. the focond 
term after foe .offence committed. .. 

By a8 Geo. 2. c, is. perfons foiling, or expofing to 
fair, any game, are liable to the penalties infofted by 5 
Ann, e. 14. on higters. He, offering game to foie; and 
game found in the ho ufe or jpoffeifion ofa poulterer, falefo 
man, fiihmongct, cook, or paftrycook, ds deemed ex¬ 
pofing thereof to fale. , 

By 2 Gee, 3. e, >9. < After foe t June 1762, no per* 
fon may take, kill, buyer fell, or have in his cuftody, 
any partridge, between 12 Ftburwy and 1 September t 02 
pheafant, between 1 February and 1 OSober, or heath 
fowl, between t Janueny and 20 Auguft, pr groufe, be* 
tweah 1 theember and 25 Jifa in any year; pheafanta 
taken th foeir proper feafon, and kept in mews, or breed* 
fog places, excepted : and perfons offending in any of 
foe cafos aforcfiud, jTorfirit 5 /. per bird, to foe profecutor^ 
to be recovered, with fall cofts, in any of the courts at 
Wefimiqjhr, By this aft, likewife the whole of the pc* 
cuniary penalties under the 8 Geo, i. c, <9. may be fued 
for, and recovered to foe (ole ufe of foe profecutor with 
double colls ; and no part thereof to go to the ufe of foo 
poor of the parilh. , 

By 2 pee, 3, ir. 29. After 24 June 1762, any perfon 
if ho fliall wiifoUy moot, at, or deftroy any hemfe-dorea 
or pigeons belonging to ocher perfons, fliall forfeit on 
conviftion, zo s, to the profecutor $ and if not forfowifo 
paid, he may be mmmtmi* ai\d kept to hard Inborn for 
any time not exceeding force, nor lefe than one memth, 
unlefs foe forfeiture be feoner paid; the owners m ^foe- 
cotes, or other places buffer the f^forvsn^'br met d* 
ing of pigeons, and thdfe appofofod by them, mogpHd* 
Offender T$ liable Only fo W txmviftion .fear foe feskfoofe 
fence s and profefotions afo to be commenced, and car* 
ried on with effhft, :wlfofe,.nwg .foohthe after the offimcea 
and where perfons fttffcr foey aw liable 

afterwards to pay .foe p^b^MBp; 

By 5, Gffi tV $•,,*! 14. 1petfenc 

cbnvifted, within fix of Healing 

or dcftroyihg filb in ^ fiJEh-pond^ M&w: aiding oraffUticg 
foierefe; or knowingly recrivfog yt buying fuch fifoi' 
are ; to be fowMportfo. for fffin years. Any offender 
making ff difcoyery ami i^v^g Ms acfofoplfec^ 
is fofofod to pardon-;"':' Bcrfefo aronyifted of talring W de* 1 
%oying,;%» ‘ Jrife in pttm pother waters, .foifeft m 
rim, owner pf foe fifeery 5 L On complaint of. the 
offence, juftice to iflue his warrant for tpp^hottding the 
offender; and foe penalty to be paid down ^utmn con* 
yiftfon 4 ; otberwife the offender to be committed to the 
houfe of mreftion for fix months ; or an nMm my be 
brought for foe penalty many Offoc mmi% at W^mtnfier^ 
* wifok 



# 


GAM 

within fix months after the offence. None liable 0 for? 
feit for taking fifh in any river, &£. wherein foeyhavc 
a right* Perfects c<mvi&cd of entring warms, in the 
night-time, and taking or killingconjes there, or aiding 
or aiTifiing therein, may be putulhed by tranlpottatiob* 
or by whipping, fine, or impnfonmeB Perfons conviriid 
cm this ari, not liable to be conviried under .any former 
aft. This aft does not extend to the destroying conical 
the day-time, On the fea and river bank&'in foe conn# of 
Line Mil &V. No fausfariion to be g>adc for damages 
occaiioned by entry, unlefs they exceed I /.--ft may not 
*be improper to mention an ari lately made and not 
yet repealed, viz. 10 Geo. 3. <% 19. for ■ prefermiioi 
of the game, which (hews the important^ of the obju&. 
*Tis thereby enaried, that if *ty any hare, 

&c. between fan-fetting and fun-rifing, or fifo any gwn, 
t?t. for defbroying game* (hall for the irft oietice fee im¬ 
prisoned for any time not exceeding fix; nm ids than 
three months. If guilty of a fecond offence, after ton* \ 
vision of a firfly to’ be imprifoned for any time sunt ex¬ 
ceeding twelve menths, nor lefs than fix, and tail Me 
within three days from the time of his Commitment either 
for the firfi, or for any other offence, be once pubRhkly 
whipped. 

Ohenders on a Sunday afing a gun or engine for de- , 
flioying game to forfeit on conviction twenty pounds. For 
want of dill refs the offender to be committed for any rime 
not. exceeding fix, nor lefs thaft thari three calendar 

months. T 

Pcrfons thinking foemfelves aggrieved may appeal to 
the quarter fefiions, and the determinations of the j offices 
there to he final* Sec farther Burn's Juftice, title 

0 amc*bt£pet£, Are thofe who have the care of keep¬ 
ing and preferring of the game, being appointed thereto 
by Lords of manors, Idle* Lords of manors, or other 
royalties, not under the degree of an efquire, may by 
waiting undfsr hand and feal, authorife one or more game- 
keepers ; who may feize guns, dogs, nets, and other cn- j 
gines, made ufe of to kill the game by foch perfons as 
are prohibited, for the ufe of the Lord of the manor, or 
otherwife deftroy them. 22 1 st 23 Car, 2, r. 25. Any 
Lord or Lady of a manor or fordfoip, may impower his 
or her game-keeper within their rcfperiive royalties, to kill 
hare, pheafant, partridge*, (Sic. But if foe gamekeeper 
under colour of the fiid power, foaU k% and a™?* ! 
wards fell or difpofo thereof to my perta wharirnsver, 
without the content of the Lord or Lady of fuchmanor, 
upon conviction'thereof, he (hall be committed to the 
houfe of correriion for three month*, there to be kept to 
hard labour. 5 Ann* c. 14. By foe/**. 9 its. no Lord 
or Lady of a manor foal! make, copftitute or appoint, 
above one perfon to be gamekeeper within any manor $ 
with ppwer to kill gam the name of which game-deeper 
fp appointed, is to be entered with the clerk of the peace 
of the county wherein the manor lies: and if any tber 
game-keeper fhatl poefume to kill any hare, pheafant, 
partridge* CsV- Or if any garhe-keeper tall foil any bare, 
pheafant, &rY. he tall for every offence incur fuch far- 
futures as are iniitad by the <a& $ Atm. And by^ 3 
Gee. 1. e. a. no Lord of a manor is to make orappoim 
any peribn to be a game-keeper, with power tatak* ,«*d 
drill ham, pheafant* partridge. Or other gnaw, utdds foch 
perfon be qualified by law fo to do, or be truly and pro¬ 
perly a femnt fo rim fridLord* or immediately iwgloy- 
ed to take and kill gam We the foie ufe or benefit of foe 
laid Loyd: and my period nfo qualified, or notdmpfoy- 
Mat aforefoid, who w# pretence of any ^nalifieariim 
tan any Wrd of a manor* tail ok* or fell any hare, 
fifA or ke^ or Ufa anydogsto trill <M detay foe gam, 
foal! for every tab fmeafie tastf fofo fortaures, pains, 
and peorita ,**-m fo#Wnd % 4 » Mb c & 9 Ann. 
By this M 'tame* no gamdi **#*any per- 
fan to UU game^tr ; fo keppguna* dogs, && Wherq 
garn-kmpm ought fohhve a |ttfiice of peach’s warrant, 
to take away guns from unqualified paribus ta Combrrb* 
30J. 
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Appointment of a gam*ketpw bv a Lord of a man Oh 

of 

T O all people to whom theft frrfcnts foal! erne, / T. 

Lord A. Lord of the manor of B. in the county of. Sec. 
h4v» (by virtu* Of federal a,i* o/parlLmm lately made fit 
the prefcrvntion of the , hm$ated,, authorijed and ap - 

ffrierid, and by theft prejentsm nominate,author ife and appoint 
B. B. of, Sec. to he my gamc-kccpcr of and within my 
honor, Sec. in the county of, Sec. aforefaid, with full power 
add authority* according to the dirsfthn of the flat ms in 
that cafe made, to kill game for my ufe {and to take and 
fifae Ml fitch gum, greyhounds, fitting dogs, and other dogs, 
ferrets, trammels, hays , or other nety, fibres or engines, for 
fhe taking, killing or defraying ’ of hares, pheafants, par¬ 
tridge*, or other game, as within the faid manor of, & c. and 
the pricings thereof, Jhall be kept or ufed hy any perfiu t or 
per fins not legally qualified to do the fme ; and farther tt* ait 
and do Ml and every thing and things whiifr belong to the 
office of a game-keeper, purfuant to the'dinilhn of "the faid 
aits of parliament, during, my will and plmfurc ; for which 
this Jhall be bis fufficient warrant. Given under my hand 
and foal, Ac. 


{gaining, or ®awwg Uttl«lfofttl, (Lades vamsj The 
playing at tables, dice, cards, (Sc. King Ed, 3. in the 
39th year of his reign, injoined the exercile of (hooting 
and of artillery, and forbad the caJuiig of the bar, the 
band and foot balls, lighting, & Mies lades vanes ; 
bUt ttp effe& did follow from It,, till they were, Come of 
them forbidden by ad,of parliament. 11 Rep, S7. Anno 
*8 U. 8. Proclamation was made agaime all unlawful 
games, and commiflions awarded Into all the counties of 
England, for the execution thereof * fp that in all places, 
tables, dice, cards and bowls, Utere taken and burnt. 
Stow's Annals 527. And by the ftatute 33 H. 8. c. 9, 
Jufrices of peace, and head officer* in corpora non 5, arc 
tiopowered to enter houfos fufpetted of unlawful games $ 
and to arrclt and jmprifon the gamfiers, till they give 
focurity not to play for foe future : aifo the.perfons keep¬ 
ing unlawful gaming houfes, m^y be commitied by a juf- 
ticc, until they find fureties not to keep fuch houfes; 
who tall forfeit ^.o /. and the gamefters 6 /. 8 d. a time : 

| and if the King licenfe the keeping of gaming-houfes, it 
is againfc law, and void. 

No artificer* apprentice, labourer, or fervant, (ball 
play «t tables, tennis* dice, cards, bowls, &c. *out of 
Chrifimas time, on paift of ao /. for every offence ; and 
at Chrifmas, they are to play in their maitcr’a houfe, or 
prdence: but any nobleman, or gentleman, having 
tool, ptr Annum cimc, may licenfe his fervants or family 
to play within the prccinfts of his houfo, or garden, at 
cards, dice* tables, or other games, as well among them¬ 
felves, as others repairing thither. St at. ibid. This acl 
is, to be proclaimed once a quarter, in every market-town, 
by foe refpc&ive mayors, tie. and at every afiifcs and fef- 
fiohs. A perfon was convtried of keeping a cock-pit j 
and foe court rcfolved it to be an unlawful game, within 
foe fiamo 33 Hen. 8. c. 9. and fined him 40/. a day. 
KM. 510, But to play.at dice, (He. is not unlawful in 
1 irielf, though prohibited by ftatutes to certain perfons, 
smi, to be ufed in certain places. 2 Penii\ 175. If any 
perfon pf what degree foever, foall by fraud, deceit, or 
unlawful device, in playing at cards, dice, tables, bowls. 
Cock-fighting, horfe-races, foot-races, or other games or 
pafumes, ox bearing a fliare in the ftakes, betting, Uc. 
win any money or valuable thing, he flmll forfeit treble 
foe value, one moiety to the crown, and the other to 
; foe party grieved, profecution bejng in fix months ; in 
default whereof, the left mentioned moiety is to go to 
fuch other psarfott'as will profequie within one year, c$V. 

; t6 Car., 2, tfpdf. See the fiat, 

• ti By foe Astute of 9 Aim. tap. 14. all notes, bill?, bonds 

| jCdpfienfs, mortgages, of other fccuritici , given for mo- 
nay w^>n by rlaying at cards, dice, tables tnmi.s bowls, 

; or-other or by betting on the (ides of fuch as play 

: at any tn fhofe games* or for repayment of any money 
i knowingly1|at for fuch gaming or betting, (hall be void : 
And Where fettd# are granted by fuch mortgages or fccu-* 

ritiei, 
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rities, they (hall goto the nexfperfon, who oughttojhave 
the Tame as if the graft tor were actually 4 ead, and the 
grants had been made to the perfon fo intitied after the 
death of the perfon fo incumbering the fame. If any 

O r >n playing at cards, dice, or other game, or betting, 
lore the value of 10 /. at one time, to one or more 
perfons, and Hi all pay the money, he may recover the mo¬ 
ney loft by action of defy, within three months afterwards* 
and if the lofer do not foe, any other perfon may do it, 
and recover the fame, and treble the value with coils, one 
moiety to the profeeutor, and the other to the poor; And 
the perfon profecuted fliall anfwer upon oath,, on prefer¬ 
ring a bill to difeover what fums he hath won, Perfons 
by fraud or ill practice, in playing at cards, dice, or by 
bearing a (hare inthj ftakes, &V. Or by betting, winning 
any fora above 10L fliall forfeit live times the value of 
the thing won, and fuffer fuch infamy and corporal pu- 
nifliment, as in cafes of wilful perjury, being conviaed 
thereof on indiament or information ; and the penalty 
/hall be recovered by aaion, by foch perfon as will foe 
for the fame. And if any one lhall aflault and beat, or 
challenge to any other perfon, on account of money 
won by garni* fT upon conviaion thereof, he IhaU forfeit 
all his goods, and fuffer imprifonment for two years, 
Stat . o Ann. c. 14. ' 

AHo by this ftatute, any two or more juftices of peace, 
may caufe fuch perfons to be brought before them as they 
fofpeft to have no vifible eftates, tsc. to maintain them ; 
and if they do not make it appear that the principal part 
of their expenccs is got by other means than gaming, the 
juftices fliall require foe unties for their good behaviour 
for a twelvemonth ; and in default of fuch fecurity, com¬ 
mit them to-prifon until they find it: And playing or 
betting during the time, to the value of 20 /. fliall be 
deeme^ a breach of good behaviour, and a forfeiture of 
their recognifances. Ibid. 

Where it fliall be proved before any juftice of peace, 
that any perfon hath ufed unlawful games contrary to the 
Statute 33 Hen. 3 . c. 9. the juftice may commit fuch offen¬ 
der to prifon, till he enter into a recognifance that he 
lhall not from thenceforth at any time to come, play at 
any unlawful game. Statute 2 Geo. 2. cap. 28, For bet¬ 
ter preventing exceflive and deceitful gaming ; the ace of 
hearts, faron, baflet, and hazard, are declared to be lot¬ 
teries by cards or dice; and perfons fetting up thcCe games 
are liable to the penalty of 200 1 . And every perfon who 
fliall be an adventurer, or play or ftake therein, forfeits 
50 /. Likewife the fale of any houfe, plate, in the 
way of lottery, by cards, Zsc. is adjudged void, and the 
things to be forfeited to any perfon that will foe for the 
fame. 12 Geo. 2. cap. 28. The game of paflfage, and 
all other gatnes with one or more dice, or -any thing in 
that nature, having figures or numbers thereon, (bagam- 
mon and games now played with thofe tables only ex¬ 
cepted) lhall be deemed gatnes or lotteries by dice, with¬ 
in the 12 Geo. 2* c* 28. And fuch as keep any office or 
table for the faid game, bV. or play thereat, are fubjeft 
to the penalties in that ad. 13 Geo. 2. cap. 19, 

By the Statute 18 Geo. 2. cap. 34. Flaying at, or keep¬ 
ing any houfe or place for playing at the game of roulct, 
otherwife roly poly, or any oth dt game with cards or dice 
already prohibited, incurs the penalties in Statute 12 Geo . 
2. cap. 28, Perfons lofing 10/. and paying the fame, 
may foe the winner, and recover the fame with cells: 
And on a bill in equity the court thay decree the fame to 
be paid. The perfons who have jurifdi&ion to determine 
informations on the ftatutes again ft gamings may foramen 
witneffes, who, on refilling to appear and give evidence, 
lhall forfeit 50 /. No privilege of parliament IhaU be al¬ 
lowed on profocution for keeping a gaming hbuile. Per¬ 
fons lofrag to l at one time, or 201 in twenty-four hoars, 
may be ind idled and fined five times the value. See the 
25 Geo. 2. c. 36. concerning the manner of profocuting 
perfons for keeping gaming-hufes, &c. See 1 Salk. 344-5, 
5 Mod. 13. Mod. Caf. 128. Common gamng-koufes are 
a common nufance in the e yp of the law; not only be* 
caufe they are great temptations to idlcnefi, but as they 
draw together great numbers of diforderly perfons to the 
difturbance of the neighbourhood, 1 Hawk. P. C. 198. 
had a writ on the Statute 33 Hen. 8. c. 9. to remove 


bowling-alleys, which were pulled down, a s common 
nufaneei* 3 Ktb. 465* 

Cricket adjudged a game within the 9 th of Ann. c. 14. 
Wtlfon , par. t. 220. $0 as to a foot race, but it muft ap¬ 

pear that a perfon was playing at foch a game, or clfo a 
wager laid on his fide, is not abetting within the ftatute. 
Ibid, par, 2. 36. A Bor/e race is a game within the 
Stat, B.$ 09. 

(&aitg»to&P0* (Dies huftrationis) And gang-weeks are 
mentioned in the laws of King Atbelftan. See Koration 
Week, 

(Eteol, {Gao la, Fr. Geoh, 2. e Caveola, a cage for birds) 
Is ufed metaphorically for a prifon. It is a ft rung place or 
houfe for keeping of debtors, &c. and wherein a man is re- 
ftrained of his liberty to anfwer an offence done again ft 
the laws: And every county hath two gaols , one for debt¬ 
ors, which may be any houfe where the Iheriff pi tales; 
the other for the peace and matters of the crown, which is 
the county gaol. Mod. Juft. 230. 

Under this head we may confider according to the divi- 
fion in the New Abr. 

I. By what authority gaols may be creBcd, and at whofe 
charge they are to be repaired. 

H. To what place , and at whofe charge offenders are to be 
committed , and how they are to be maintained, 

HI. Of the offence of breaking gaol. 

I. By what authority gaols tnay be ere8ed, and at whofe 
charge they are to be repaired. 

Gaols are of foch univerfal concern to the publick, 
that none can be creeled by any lefs authority than an ait 
of parliament. 2 Inft. 705. All prifons and gaols be¬ 
long to the King, altho* the fubjedl may have the cullody 
| or keeping of them. 2 Inft. 100. It is faid, that none 
can claim a prifon as a franchife, unlefs they have alfo a 
gaol-delivery ? and that therefore the Dean and Chapter, 
of Weftminfter, tho’ they have the cuftody of the Gatehonfe 
; prifon, yet as they have no gaol-delivery, they muft fend 
a kalend&r of the prifoners to Newgate. 1 1 Salk. 343. 
Far eft. 3 K, per Holt Ch. J. 

By the 14 Ed. 3. cap. ip. it is enabled, That the lhc- 
riffft lhall have the cuftody of the gaols as before, and (hall 
put in under-keepers for whom they will anfwer. This 
ftatute is confirmed by 19 Hen. 7, cap. 10. 

Altho’ divers lords of liberties have the cuftody of pri¬ 
fons, and forae in fee, yet the prifon itfelf is the King’s 
pro bono publico, and therefore it is to be repairtffi at the 
common charge. 2 Inft. 589. If a gaol be out of re¬ 
pair, infufficient, &c> the juftices of peace in the Tjfuarter- 
feftions may agree with workmen for rebuilding or repair¬ 
ing it i and by warrant under their hands and foals, order 
the fum agreed upon to be levied upon the foveral hun¬ 
dreds and divisions in the county, by a proportionate rate. 
U £$ 12 W, 3. cap. 19. See 12 Grp. 2. c. 19. 

JH. To what place, and at whofe charge offenders art 
to be committed\ amd how they are to be maintained. 

Juftices of peace may not commit felons, and other cri¬ 
minals to the counters in tendon, or ocher prifons but the 
common gaols, for legally they cannot imprifon any where 
but in the common gaol. Co. Litt. 0, 119. But the houfe 
of correction, and the counters of the Jheriffs of London, 
are the common prifons for offenders for the breach of the 
peace, 13 c, * 

By the 5 H. 4. cap, 10. ft is ena&ed, “ That none 
fliall be imprifoned by any juftic%of the peace, but only 
in the common gaol, laving to lords and others, who have 
gaols, their franchife in this cafe”.—This flat, is only 
isclatory at the Common "law. 2 Inft. 4$. 

But the court of King V Beach may commit to any pri¬ 
fon in the kingdom which they ftall think moft proper, 
and the oflender fo committed or condemned to imprifon- 
ment can’t be removed or bailed by any other court; Moor 
666. pt 9 13. 1^145. 

But by $t Car . 2. * a. fee. i 2i No fobjea fliall bo 
fent to foreign prifons. 

And as prifoners ought to be committed at firft to the 
proper prifon, fo ought they not to be removed from 
thence, except in fame fpecial cafes. 

To 
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To which purpofe, by the faid flat. 31 Car , 2. c. 2. fist, 

t it is ena&ed, u That if any fubjefl; of this realm (hall 
committed to any prifon, or in cuftody of any officer, 
for any criminal or ltippofed criminal matter, lie frail 
not be removed into the cuftody of any other, unlefs it 
be by a habeas corpus, or other legal writ; or where 
the prifoner is delivered to the conilable, £s>. to be 
carried to fome common gaol; or where any perfon is 
fent by order of any judge of aflife, or jullice of tho peace, 
to any, common work-houfe, or houfe of corre&ien ; or 
where the prifoner is removed from one prifon to another 
within the fame county, in order to a trial or difeharge 
by due courfe of law; or in cafe of fudden fire or infec¬ 
tion, or other nqceffity; upon pain that he who makes 
out, figns, o> counterfigns, or obeys, or executes fuch war¬ 
rant, frail forfeit to the party grieved one hundred 
pounds for the firft offence, two hundred pounds for 
the fecond, &>*." See 19 Car . 2. cap . 4, for impowering 
juftices of the peace to remove prifoners in cafe of infec¬ 
tion. 

By 11 & 12 Will, 3. e, 10. All murderers and fe* 
Ions frail be imprifoned in the common gaol, and the 
freriffs frail have' the keeping of the gaol. 

As to the charge of conveying prifoners. 

Offenders committed to prifon, are to bear the charges 
of their conveying to gaol*, or on refufal, their goods frail 
be fold for that purpofe, by virtue of a juftice of peace's 
warrant; and if they have no goods, a tax is to be made 
b y conftabies, &c, on the inhabitants of the parifr where 
the offenders were apprehended. 3 Jac. x. cap, 10. And 
by 27 Geo . 2. 1, 3. The expence of conveying poor 
offenders to gaol, or the houfe of correction, frail be paid 
by the treafurcr of the county, except in Middlefix. 

For the relief of prifoners in gaols, juftices of peace 
in feffions have power to tax every pariih in the county, 
not exceeding 8 d. per week, leviable by conftabies, and 
dillributcd by collectors, C $c , 14 Eliz. cap. 5. 

Alfo by 19 Gar. 2, c. 4. Further provifions are made 
for the relief of poor prifoners, and fetting them to work. 
And by 22 23 Car. 2. c, 20. It is enacted, * f That all 

« freriffs, gaolers, frail permit their prifoners to fend for 

necetfary food where they pleafe; nor demand any greater 
“fee for their commitment or difeharge than what is allow* 
« able." Alfo it is thereby direfted, that an inquiry be made 
into all charities given for the benefit of poor prifoners. 
Laftly, by 2 Qetf. 2. c. 22. Chief juftices, Iftc. are to 
examine into gifts for prifoners: And tables of fuch gifts 
are to be hung up in the gaols , and registered by the clerks 
of the peace. 

* III. As to breaking of prifon. 

This offence, by the Common law, was no lefs than 
felony; and this whether the party were committed in a 
criminal, or civil cafe, or whether he were actually within 
the walls of the prifon, or only in the frocks, or in the 
cuftody of any perfon who had lawfully arrefted him, or 
whether he were in the King's prifon, or one belonging 
to a lord, or frqnchlfc. z Inft. 589. Siaundf. P.C. 31. 
Cro, Car. 210. 

But now by the ftatute 1 Ed. t.ft. 2. ‘♦None fromhcncc- 
forth that brea^eth prifon frail have judgment of life, or 
member, for breaking of prifon only, except the caufe for 
which he was taken and imprifoned did require fuch judg¬ 
ment, if he had been convict thereupon according to the 
law and cuftom of the realm; albeit in times paft it hath 
been ufed otherwife." * 

Any place whatfoever, wherein a perfon under a law*, 
ful arreft for a fuppofed capital offence is reftrained from 
his liberty, whether in the frocks or ftrect, or in the com¬ 
mon gaol, or the houfe of a conftable, or private perfon, 
or the prifon of the ordinary, is ft prifon within the ftatute. 
2 Inft . 589- Oyhr^.pU do, Grom. 38, Cro. Car . 210. 
Hale's F. C. 107. 

That there muft be aq a&ual breaking, for the words-; 
felonice fregit prifinam , which are nece friary in every in* 
di&ment for this offence, cannot be fatisfied without fome 
a&ual force or violence; and therefore if the prifoner, 
without the ufe of any violent means, go out of the prifon 
doors, which he finds open by the negligence or confent 
of the gaoler, or if he efcape thro* a breach utade by others 
without his privity, he is guilty of a mifdemeanor only. 


and not of felony, a hit. 589, Hale's P. C. 108. 
Siaundf P. C. 31. 

Nor will the breaking of prifon, which is neceflitatcd 
by any accident, happening without any default of the 
prifoner, as where the prifon is fired by lightning, or 
otherwife, without his privity, and breaks out to fave his 
life, ^come within the ftatute. Plow. 136, a Infi. 590, 
Hale's P . C. 108. Nor is it felony to break a onion, 
unlefs the prifoner efcape. Keilyo. 87. a. 

If the imprifonmtnt be for any offence made capital by 
a /“Wcqucnt ftatute, the breach of prifon is as much 
within the aCt of 1 Ed. 2. Staf. 2, as if the offence had al¬ 
ways been felony ; but if the offence, for which a man is 
committed, were but a trcfpafs at the time when be breaks 
the prifon, and afterwards become felony by a fubfequent 
matter; as where one committed for having dangcroufly 
wounded a man, who afterwards dies, breaks the prifon 
I before he dies, the fi&ion of law, (which to many purpofef 
makes the offence a felony ah initio) frail not be carried 
fo far as to make the prifon-breach alfo a felony, which 
at the time when it was committed, was but a mifdemeanor, 
Hale's P. C. 108. z Inft. 591, Now. 258* 

Alfo it feems the better opinion, that if the offence, 
for which the party was committed, be in truth but a 
trofpafs, the calling it felony in the mittimus , will not 
make the breaking of the gaol amount to felony; and 
that on the other fide, if the offence were in truthaca* 
pital one, the calling it a trefpafs in the mittimus will not 
bring it within the ftatute j ior the caufe of im prifon-* 
ment is what the ftatute regards, and that is the offence, 
which can neither be leffened, nor incrcafed by a miftako 
in the mittimus. But for this fee 2 Hau/k. P, C. 126-7. 

The offence of breaking prifon is but felony, whatfo* 
ever the crime were for which the party was committed, 
unkfs his intent were to favour the efcape of others who 
were committed fo- treafon, for that will make him a 
principal in ttte treafon. 2 Hawk. P. C. 127, 

He that breaks prifon may be proceeded agaJnft for 
fuch crime before he be convicted of the crime ior which 
he is committed, becaufe the breach of prifon is a diilinffc 
independant offence; but the Iheriff's return of a breach 
of prifon is not a iutfkient ground to arraign a man with * 
out an indi&mcnt. 2 Hawk. P. C. 127-8. 

It is not (ufticient to indtfka man generally, for having 
fclonioufly broken prifon ; but the cafe mult be fet forth 
fpecially, that it may appear he was lawfully in pri* 
fon, and for a capital offence, Hale's P . C. 109. 2 \nft, 
591, See Prifon, Marjbaljea . 

OEtaoUr, Is the mafler of a prifon ; one that hath the 
cuftody of the place where prifoners are kept. Sherifla 
muft make fuch gaolers for which they will anfwer : But 
if there is a default in the gaoler , a&iou lies again ft him 
for an efcape, £sV. 2 Injf . 592. In common cafes, tho 
foeriff, or gaoler arc chargeable at the diferetion of the 
party ; though the foeriff is rnoft ufually charged. Wood's 
Inft. 76, He who hath the cuftody of the gaol wrong* 
fully, or of right, frail be charged with the efcape of 
prifoners; and if he that hath the aftual poffeffion be not 
fufficicnt, refpondeat fuperior. Ibid. A gaoler kills att 
unruly prifoner, it is no felony; but if it be by hard 
ufage, it is felony and murder. 3 Inft. 52, And if 
a gaoler barbaroufly mifufe prifoners, he may be fined and 
dilcharged, Raym. 216. 

By the 14 Ed. 3. cap. I0. ** If any keeper of a pri* 

fon or under-keeper, by too great durefs of imprifon* 
ment, and by pain, make %ny prifoner that he hath in 
his ward to become att appellor againfr his will, he is 
guilty of felony." 

By the 4 Ed 3. c. 10. It is enafted, That the freriffs 
am; gaolers frail receive, and fafely keep in prifon, from 
henceforth fuch thieves and felons, by the delivery of the 
conftabies and townfrips, without taking any thing for 
the receipt; and the juftices to deliver the gaol, frail 
have power to hear their complaints, that will complain 
agrinft the freriffs and gaolers in fuch cafe, and moreover 
to punifo the freriffs and gaolers , if they be found guilty. 
By the 23 H* & cap, 10. a gaoler upon commitment may 
take 4 d. 

By the 3 H, 7. c. 3, The frieriffand every other per* 
fon, haying authority or power of keeping of gaol, or of 
prifoners for felony, frail certify the names of all prifoners 
j M 
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in his cuftody to the jullices of gW-delivery, And by 
Stat. 22 y 23 Car. 2. r. 20. Jt is enabled, That the 
rates of fees, and government of prifons be figned by the 
Lord, Chief Junices, &c. and hung up in every gaol, 
fairly written. And farther, that felons and prifoners 
for debt, (hall not be lodged together. No fees fball be 
taken liy gaolers of priToners, but fuch as are allowed 
by taw, and the judges, £*?f. are to fettle the fame; alfo 
the judges may determine petitions againit extortions of 
gaolers, bailiffs. Statute 2 Geo. 2. cap. 22. Sec 28 Geo. 
2, c. 13. If any perfon affnult a gaoler, for keeping a 
prifoner in fafo cuftody, he may be fined and imprison¬ 
ed. 1 Haw f. 58, 59. Where a gaol is broken by 
thieves, the gaoler is anfwcrable ; not,if it be broken by 
enemies. 3 lnjl. 52. 

it foems clearly agreed, that a gaoler by fuftering vo 
luntary efcapes, by abufing his prifoners, by extorting 
unrcafonable fees from them, or by detaining them in 
gaol » after they have been legally difeharged, and paid 
tlu a ir jujt fees, forfeits his office; for that in the grant of 
every office it is implied* that the grantee execute it faith¬ 
fully and diligently. Co. Litt. 233. 9 Co. 5. 3 Mod. 

1 4 3 ■ 

By 8 9 PT. 3. c- 27. Marfoal and warden taking 

any reward to connive at prifoners efcape, forfeits 500/.. 
and his faid office, arid be forever after incapable of 
executing any fuch office. 

Jt hath been refolved, that a forfeiture by a gaoler 
who hath but a particular intereft, as of him who hath 
cuftody of a gaol for life, or years, does not affect him in 
remainder, or revcrfiow, who hath the inheritance, but that 
upon fuch forfeiture his title ihall accrue, and not go to j 
the King. Popb. 119. 2 Lev. 71. Ray si. 216. 3 Lev. 

288. 

But by the 8 & 9 IV. 3. e. 27. It is enabled. That 
the office of marffial of fhe King's Bench, and warden of 
the Fleet, ffiall be executed by thofe who have the inheri¬ 
tance of the faid prifons, or their deputies, £sV. 

By the 3 Geo. 1. cap. 15. None ffiall [purchafe the of¬ 
fice of gaoler, or any other office pertaining to the high 
ffieriff, under pain of 500/. And a gaoler in fact, is as 
much puriiffiable for a mifdemeanor in his office, as if he 
were a rightful gaoler. 2 Hawk. 134, 

(EtaoUbciitoetV- The adminiftration of juftice being 
originally in the crown, in former times our Kings in per- 
fon rode thro* the realm once in feven years, to judge of, 
and determine crimes and offences; afterwards jufticcs in 
eyre were appointed ; and lince jujhces of cjjijit and gasi¬ 
de livery. See. A commiffion of a gaol-deli very is a patent 
in nature of a letter from the King to certain per Jims, 
appointing them his juftices, or two, or three, of them, 
and authorifing them to deliver his gaol, at fuch a place, 
of the prifoners in it; for which purpofc, it commands 
them to meet at fuch a place, at the time they themfi Ives 
ffiall appoint; and inform* them, that for the fame pur- 
pofe the King hath commanded his ffieriff of the fame 
county to bring all the prifoners of the^W, and their at¬ 
tachments before them, at the day appointed. Cromp. 
yuri/d. 125. 4 7 "’/. *68. 

Jullices of gaol delivery arc impowered by the Common 
law to proceed upon indi£lmentd # of felony, trefpafs, tdc. 
and to order execution or reprieve : And they have power 
to difeharge fuch prifoners, as upon their trials ffiall be 
acquitted; alfo all fuch againft whom, upon proclama¬ 
tion made, no evidence appears to indfoi them; which 
juftices of oyer and terminer, $c. may not do. 2 Hawk. 
24, 25. But thofe judices have nothing to do with any 
perfon not in cuftody of the prifon, except in fome fpe- 
cial cafes; as if fome of the accomplices to a felony be in 
fuch prifon, and fome of them out of it, the jullices 
may receive an appeal again ft thofe who are out of the 
prifon, as well as thofe who are in it; which appeal after 
the trial of fuch prifoners, Ihall be removed into B. R. 
and procefs iffue from then-o again ft the reft. Pits:. Coron. 
77. S. P. C. 64. Such juftices have no more to do with 
one let to mainprife, than ii‘ he were at large; for fuch 
perfon cannot be faid to be* a prifoner, fince it is not 
in the power of his fureties to detain him in their cuftody; 
And where any perfon is bailed, that he is in the 
cuftody of his fureties, they may detain him where they 
pleafe. 2 H. P . C. 25. Though per Hale C. J. If a J 
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perfon be let to bail, yet he is in law in prifon, and his 
bail arc his keepers; aud therefore the jullices of gaol- 
delivery may take an indiftment againll him, as well as 
if he was aflually in gaol. And they may take indict¬ 
ments not only of felony, but alfo of high treafon, if the 
offenders are in prifon, and try and give judgment upon 
them, like unto commiffioncrs of oyer and terminer; tho* 
it has been formerly held otherwife. 2 Hale's HijL P. C. 
35, Jullices of gaol-delivery may puniffi thofe who un¬ 
duly bail prifoners; as being guilty of a negligent 
efcape, S . P . C. 77. 25 Ed. 3. 39. They are alfo 

to puniffi ffierifFs and gaolers, refufing to take felons into 
their cuftody from conftables, 4 Ed. 3. 10. and have 
authority to puniffi many particular offences by fhrute. 

The granting a new commiffion of gaol-delivery, or 
of the peace, in a town corporate, ffiall not avoid the 
former commiffion, 2^3 Ph. & Mar. c. 18. jufliccs 
of gaol-delivery may a£l in their countries. 12 Gw. 2. 

dBfatb, {Carla, from the Fr. Garbe, alias Gerbc, i. e. 
fafeis) Signifies a bundle or ffieaf of corn. Chart. Forejl , 
cap. 7. And in fome places it is taken for an handful, 
viz. Garba acens Jit cx trigin/a pedis. Fie tn, lib. 2. 
cap. 1 z , Garba figittarum is a Jheaf of arrows contain¬ 
ing twenty-four. Skene. 

Garble, Is to fever the drofs and dull fiom fpice, 
drugs, fcfc. Garbling is the purifying and cleaning riie 
good from the bad ; and may come from the Italian Gat- 
bo, i, e. Finery or ncatnefs; and thence probably we fay, 
when wc fee a man in a neat habit, that he is in a hand- 
feme Garb. Cmvcl. 

t&irbicr of J^ptcco, An officer of antiquity in the city 
01 London , who may enter into any ffiop, warehoufc, &\\ 
to view and fearch drugs and fpices, and garble, and make 
clean the fame, or fee that it be done. 21 Jac. 1. cap. 

19. And all drugs, &c. are to be clcanfed and garbled 
before fold, on pain of forfeiture, or the value. St at. Ibid.' 
But Jee Statute 6 Am. cap. 16. 

(t&WCiO, (Fr. Gar con) A groom or fervant. P/a. Cor . 
21 Ed. i. Garcio JloU, groom of the Hole to the King: 
And in the trijh language, (according to Poland) gar fan 
is an appellative for any menial fervant. Rennet's Glojfi. 
< 0 atfiO»c 0 , Are thofe fervants who follow the camp. 

— .—. Habcat garrionem Jho Jervitio Jhnper attendeutem. 

Ingulph. 886. And the word garciones hath been applied 
to the baggage of an army ; fo called a garcionibus five 
mi lit urn famulis. Walling. 242. Sen Didt. ue Trevoux. 

< 2 ?art), &c. See Guard and Guardian. 

< 0 art)efoacbe> (Fr. Gardebrace) An armour or vambrace 
for the ;:rrn. Chart. K. P ( ets. 5. 

ferbfiiO. Rubbing of gardens of fruit growing* there¬ 
in, punifhablt* criminally by whipping, frnall fine?, im¬ 
prisonment, and fotisfatlion to the parly wronged, ac¬ 
cording to the nature of the offence. See 43 Elrx.. c. 7. 
15 Car. 2. e. 2. 23 Geo. 2. c. 26. 3 1 Geo. 2. c. 35. 
and 6 Geo. 3. c. 36, 48. 

<£hirberobe, (Gardcraba) A clofet or fmall apartment, 
for hanging up clothes, being the fame with wardrobe. 
See 2 lnjl. 253. 

< 25*1 VTua, Is a word ufed by the feudifis for cujhdia. Lib. 
Feud, 1. 

(Ekirc, A coarfe wool, full of flaring hairs, fuch as grow 
about thelhajiks of ffieep, 31 Ed. 3. cap . 8. 

tiEtarlatlfta, A chaplet, coronet, or garland. Matt. 
Parij'. 

<S>arnefttira, Vifluals, arms * and other implements of 
war, neceffury for the defence t>f a town or caftlc. Matt . 
Parij. Ann. 1250. « 

< 2 >amfCb, To garnijh the heir, ffgnifies in law to warn 
the heir. St at. 27 Eliz. cap . 3. 

(Baruffoment, (Fr. Gamment, from Garnir , i. c. in- 
firuere) In a leg.?! fenfe intends a warning given to one for 
his appearance, for the better furniflung of the caufe and 
court. For example; one is foed for the detinue of cer¬ 
tain writings delivered; <md the defendant allcdging that 
they were delivered to him by the plaintiff, and another 
perfon, upon condition, prays that the other perfon may 
be warned to plead with the plaintiff, whether the condi¬ 
tion be performed or not; in this petition he is faid to 
pray garnijbment; which may be interpreted either a 
warning of that other, or a furnifhing the court with ail 

purtivi 
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parties to the a&ion, whereby it may thoroughly determine 1 
the cauie ; and until he appears and joins, the defend¬ 
ant is as it were out of the court. C romp. Jtuif. til. F. 

N. B. 106. A writ of /are facias is to go torch againft the 
other perfon to appear and plead with the plaintift j and 
when he comes and thus pleads, it is called cntcrpleader 
If the garnijbee be returned fare fed, and make default, 
judgment will be had to recover the writings, and for 
their delivery, againft the defendant; and if the garnpee 
appears and pleads, if the plaintiff recovers, he Ihall have 
damages? Raft, 213. 1 Brovsnl. 147. Garnijhment is 

‘generally ufed for a warning; as gurnper It coutt is to 
warn the court; and rceiftnabk garuijhmeni , is where a 
perfon hath reafonablc warning. Hitch, 6 . In the ft as¬ 
tute 27 Eliz. cap. 3. we read, upon a garnifhmtnt or 
two ntbils returned, &c. And further, lome contracts 
arc naked, fans garnment, and lome furnilhcd, Gc. 

dhUltiujee, h a third perfon or party in wliofc hands 
money is attached within the liberties of the city of Lon-* 
dtn , by proeds cut of the flic riff *s court; fo called, bc- 
cauie he hath had garnijhmcnt or warning, not to pay the 
money to the defendant, but to appear and anfwer to the 
plaint ill* creditor’s fuit. Vide Attachment. 

< 2 )ilVtiffillre, A furni firing or providing. Pat. 17 Ed. 

3. Vide Qarmftura . 

(Eiarfummune, < ierfuma, or Qcrftma, A fine or amer¬ 
ciament. Domefday, Spelm, Glojf. 

Carter. (barterturn, Kr. J artier, i. e. Per if elis, Fa/- 
iiu popLtaria) Signifies in divers flatutes and elsewhere, a 
fpccia! garter, bring the enfigu of a noble order of knight 
inftituud by King Ed. 3. anno dom . 1344. called Knights 
if the Garter: It is alio taken for the principal King at 
Arms, among our Englp heralds, attending upon the 
Knights thereof; created by King Hen. 5. and mentioned 
in t\w ftatute 14 Car. 2. cap. 33. 

The firfl. dignity after that of nobility, is that of a 
Knight of the Order of Saint George, or of the Garter. 
Indeed many fovr.reign Princes have been proud of the or¬ 
der, and confidered themfelves a® highly honoured by our 
Sovereign’s conferring it on them. 

(iJhVitl), A little backhde or clofe in the North of Eng¬ 
land; being an ancient Britp word, as gardd in that lan¬ 
guage is garden, and pronounced and writ garth ; alfo a 
^orwear, tsfr. 

<&>att!jnnm. As there are ftjhgartbs or wears for catch¬ 
ing of fifh, fo there are garthmen ; for by ftatute it is or¬ 
dained, that no fifher nor garth man fhall ufc any nets or 
engines to deftroy the fry of filli, lAe. 17 R. 2. cap. 9 
And tltis word is fuppofed to be derived from the Scot rid 
% gart, which fignifieth inforced, or compelled ; and fifh 
' arc forged by the wear to pals in at a loop where they an 
taken. 

tiEtaftaltoU#, A governor of the country, whofe oflto 
was only temporary, and who had jurjfdi&ion over th 
common people. BUunt. 

(ifate. At the end of the names of places, fignifies a 
way or path, from the Sa x. geat, i. e, porta. The cuftody 
of the gates of the city of London , is granted to the Lord 
Mayor, tsV. by Chart. King Hen. 4. 

ifclrtKi, (Sax. gafel) Tribute, toll, cuftom or yearly re¬ 
venue ; of which we had in old time feveral kinds. See 
Gabel. 

(ftafcclet, {gaveletum ) Is an antient and fpecial kind of 
ceffavit ufed in Kent, where the cullom of gavelkind con¬ 
tinues, whereby a tenant, if he with-holds his rents and 
Ten ices due to the lord, (hall forfeit his land : it was in¬ 
tended where no diitrefis coaid be found on the premises, 
fothit the lord might feije the land itfelf in the nature of 
a diftrefs, and keep it a year and a day; within which 
time, if the tenant came and paid hi® rent, he was ad¬ 
mitted to hi® tenement to hold it as before; but if not, the 
lord might enter and enjoy the fame. \oU. 3. 10 Ed. 

2. The lord wa® to feck by the award of hi® court, 
from three weeks to three weeks, to find fome diftrefs upon 
the land or tenement, Imtil^the fourth court; and if 
in that time he could find none, at the fourth court it was 
awarded that the tenement fhould be feixed as a diftrefs, 
and kept in the lord*® hands a year and a day without ma¬ 
nuring ; and if the tenant did not in that time redeem it, 
by paying the rent and making amends to the lord, the 
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ord having pronounced his procefs by witnefifes at the next 
mnty court, was awarded by his court to enter and mar- 
ure the tenement as his own ; and if the tenant would 
afterwards have it ngain, he was to make agreement with 
he lord. Fitz. Cejjf. 60. Terms de Ley. Gavelet urn is 
a» much as to fay to ceafe, or to let to pay the rent; and 
on/uetndo de gavekt was not a rent or lemce, but a rent 
■r iervice with-held, denied or detained, c a a ling the for* 
eiture of the tenement. 

$abcUt in Lonhou, (breve de gaveleto in London, pro 
-i edditu ibidem, quia tenement a fuerunt indiftringibilia) Is a 
writ ufed in the huftings of London ; and the ftatute of ga¬ 
velet, 10 Ed. 2,s give® this writ to lords of rents in the 
city of London, as well as in Kent ; here the parties, te-* 
nant and demandant, appear by feire facias, to (hew caufe 
why the one ihould not have his tenement again on pay¬ 
ment of his renj, or the other recover the lands, on de¬ 
fault thereof. PraBic. Solic. 419. 

€>at 5 clgeiB.> Is applied to the payment of tribute or toll. 
Mon , Ang. tom. 3. 

(ffitabethfutb Is faid by Lambetrd to be compounded of 
three Saxon words, gyfi, cal, kyn, omnibus cognatione proxi¬ 
mo f data. Vcrftegan call® it gavelkind, quaji give all kind, 
that is to each child his part: and Taylor in his hiilory of 
gavelkind, derives it from the Britilh gavel, i. c. a hold 
or tenure, and cenned, generatio cut fdmilta; and fo ga¬ 
vel tenedh might figmfy tmura generationis . Bat whatever 
is ihe etymology, it fignifies a tenure or cuftom, annexed 
and belonging to lands in Kent, whereby the lands of the 
father are equally divided at his death among all his Tons; 
or the land of the brother among all the brethren, if he 
have no iiTue of his own. Lift. 210. In the rime of our 
Saxon anceftors, the inheritance of lands did not defeend 
to the eideft fon as now, but to all alike ; from whence 
came the cull cm of gavelkind ; and the reafim why this 
cullom was retained in Kent, is, according to fome, bc- 
caufe the Kentijhmen were not conquered by the Normans 
in the time of William I. For Stigand, then Anhbpop of 
Canterbury, who commanded the forces in the country, 
ordered every every man to march with boughs in their 
hands, and meeting William, they acquainted him with 
their refolution of Handing or falling in defence of the 
laws of their country, and he imagining himfelf to be 
en com parted in a wood, granted that they and their pof- 
terity Ihould enjoy their rights, liberties and laws; fome 
of which, particularly this of gavelkind , continues to this 
day. Blount. 

AH the lands in England were. of the nature of gavelkind 
before the Conquril, and defeended to all the ifiue equally; 
but after the Conquelt (as it is called) when knight fervite 
was introduced, the delcent was retrained to the elddt 
fon, for the prefervarion of the tenure. Lamb, 167. 3 

Salk. 129. In the reign of Hen. 6. there were not above 
thirty or forty perlons in all Kent that held by any other 
tenure than this of gavelkind; which was afterwards 
altered upon the petition of divers Kentlfh gentlemen, in 
much of the land of that county, fo as to be defcendible 
to the cldefl fon, according to the courfe of the Common 
law, by the Statute 31 H, 8. cap . 3. Though the cuf¬ 
tom to devife gavelkind land, and the other qualities and 
cuftoms remain. 1 Inft. 140. By the Statute 34 & 35 
Hen. 8. cap. 26. fe&. 128.* All gavelkind lands in Wales 
were made dcfcendiblc to the heir, according to the 
Common law ,* whereby it appears, that the tenure of 
gavelkind was likewife in that principality. 

By the cullomary tenure called gavelkind, which is an 
ancient ft cage tenure, the lands are dividable between 
the heir® male who (hall inherit as fifters do at Common 
law; and when one brother dies without iifue, all the other 
brothers are to inherit, l Inft. {40. But a father having 
gavelhnd lands, had three firns, one of whom died in the 
life-time of his father, leaving iiTue a daughter; and it 
was held that the daughter ihall inherit the part of her 
father jure repraftfitationis, and yet fhe is not within the 
%/c> rds of the cuftom ol dividing the land between the 
heirs male, for (he is the daughter of a male, and heir by 
representation. 1 Salk. 243. The heir at the age of 
fifteen years, it is faid, may give and fell h.s lands in 
gavdkind, and (hall inherit. Co. Litt. in. The cuftom 
of gavelkind is not altered, though a fine be levied of the 
t z lands 
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lands at Common law; bccaufe 'tis a cuilom that runs 
with rhe land* 6 Ed. 6. 

Land in gavelkind was devifed to the hufband and wife 
for life, remainder to the next heir male of their bodies, 
(Sc* They had three fons, and it was adjudged that the 
deleft fon Ihould not have the whole. Dyer 133. A donee 
in tail, of gavelkind lands, had ilfue four fons; and it was 
held, that all ihould inherit: but if a leafe for life is made 
of gavelkind, remainder to the right heirs of A . B. who 
hath iflue four fons, in this cafe the eldclh Ion fhall 
inherit the remainder, becaufe in cafe of purchafc, there 
can be but one right heir, t Rep. 103. If gavelkind 
lands come to the crown, and are regranted to hold in 
capita, (Sc. the land Hull defeend to all the heirs male as 
gavelkind. 4 & 5 Mar. 2, Nelf. Abr. 895* 

A wife Ihall be endowed of gavelkind land, of a 
moiety of the land whereof her hulband died feifed, 
during her widowhood. 1 Inft. 111. And it has been 
adjudged, that the widow cannot have ele&ion to demand 
her thirds or dower at Common law, fo as to avoid the 
cuftom, and marry a fccond husband, by which fhe lhall 
lofe her dower. Moor 260. But fee 1 Leon. 62. 

The husband lhall be tenant hy the curtefy 6f half the 
gavehind lands of the wife, during the time he continues 
unmarried, without having any iflfue by, his wife ; but 
if he marry, he lhall forfeit his tenancy by the curtefy. 
1 Inft. lit. If the husband had ilfue by his wife, and 
ihe die, he fhall be tenant by the curtefy of the whole 
land; und though he marry, he lhall not forfeit his 
tenancy. Mich, ti Car, B* R. I LiII. Abr. 649. 

Although a father bo attainted of treafon or felony, and 
hanged, the heir of gavelkind land lhall inherit; for the 
cuftom is, The father to the bough and the Ion to the 
plough. Doft. IS Student , cap. 10. A rent in fee grant¬ 
ed out of gavelkind lands, lhall defeend \n gavelkind to all 
the heiis male, as the lands would have done; it being of 
the fame nature with the land itfclf. 2 Le v . 138. 1 Mod. 

97. All lands in Kent lhall be taken to be gavelkind, ex¬ 
cept thole which are difgavdkd by particular (brutes. 1 
Mod. 98. If lands are alledged to be in Kent, it lhall 
be intended that they are gavelkind ; if the contrary doth 
not appear. 2 Sid. 155 ' By Hale Chief Juilice 3 gavelkind 
lanu, is the law of Kent, and is never pleaded, but pre- 
fumed: and it has been held, that the fuperior courts may 
take notice of gavelkind generally without pleading ; tho* 
not of the fpccial cuilom of devifmg it, \Sc. which ought 
to be pleaded fptcially. But it appears by fome of our 
books, that the court cannot judicially take notice of the 
cuilom of gavelkind, without pleading the fame; and that 
it ought to be fet forth in the declaration, CU* 1 Mod. 

98. Cro. Car. 465. Lutw. 236, 754. 

(ftabf lman, Is a tenant liable to tribute.- Fillani de 

ISe. qui vocantur gavelmanni. Somner of Gavelkind, pag. 
33. And hence gavelkind has been thought to be land in 
its nature taxable. Blount. 

dftlbclmeft. The du*y or work of mowing giafs, or 
cutting of meadow land, required by the lord from his 
cuftomary tenants, confuetudo falcandi quee voeatur gavel- 
med. Sotnn. 

(jgabclCftter, {Sax.) Sextarius Ve&igalh, Is a certa n 
meafure of rent-ale: and among the articles to be char¬ 
ged on the ftewards and bailiffs^f the manors belonging 
to the church of Canterbury in Kent , according to which 
they were to be accountable, this of old was one; de gavel- 
ccftcr cuiujlibit bracini braciati infra libertatem maneriorum, 
<viz. unam lagmam IS dimidiant cervi/hc, This duty elfe- 
where occurs under the name of tolfefter ; in lieu whereof 
the Abbot of Abbingdon was wont of cuilom to receive the 
penny mentioned by Selden in his DifTcrtation annexed to 
Fleta, tap. 8. Nor doth it differ from what is called oak- 
gavel in the Gloflary at the end of Hen. 1. Laws. Sax . 
Di£i. 

<Bafccl 4 »erfc, (&w.) Was either mam opera, by the 
hands and perfon of the tenant, or car roper a, by his carts 
or carriages. Philip* of Purvey. 

(gtaugetum, A gauge or gauging, done by the ganger ; 
and the true Englijbgauge is mentioned. Rot. ParL 35 
Ed. 1. 

gauger, (gaugeator , Fr .ganchir, 1. e. in gyrum torquere) 
Signifies an officer appointed by the King, to examine all 
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tuns, pipe** hogflieads, barrels aqd te.rcians of wine, 
oil, honey, (Sc. and to give them a mark of allowance, 
as containing lawful mealure, before they are fold in any 
place: and bccaufe his mark is a circle made with an iron 
inftrument for that purpofe, it feems to have its name from 
thence. Of this officer and his office, wc may have many 
ftatutes; as by 27 Ed. 3. cap. 8. all wines, iS'c imported, 
are to be gauged by the King's gaugers, or their deputies. 
By 31 Ed. 3. c. 5. Selling wipe. Wore gauged, incurs 
forfeiture of the value. And By 23 Hen. 6. cap. 16. The 
gauge-penny is to be paid gaugers, on gauging wines. The 
31 Eliz. t. 8. ordains, that beer, h c. imported, lhall be 
gauged by the Mailer and Wardens of the Coopcr*s Com¬ 
pany. See 12 Car . 2. c.4. 

Vcflels brought from beyond fea, and ufed for utterance 
of ale and beer, fhall be gauged, 31 Eliz., c. 8. Tho 
wardens of the coopers, lhall attend to gauge ve/Tels upon 
rcqucil, 23 Hen. 8. c. 4. 31 Eliz. c . 8. f. 3. Gaugers 

may take famplcs not exceeding half a pint, 32 Geo. 2. 

29, Vide Excife. 

dPcnfpctia. In a charter of the privileges of Ne^vcafile 
upon Tyne, renewed anno 30 Eliz. we find jlurgiones , /or- 
petias, i. e. ( porpoifes) delphinos, geasfpecias, (viz. gram-* 
pois, (Sc. 

dffebtirfcff), ( geburfeipa) Neighbourhood, or adjoining 
diftrlft, Leg. Ednv* Confejf. cap. 1. 

®cbuvus, A country inhabitant of the fa me gehurejhip, 
or village ; from the Sax. gebure, a carl, ploughman, or 
farmer. Covoel. 

<S?dB {geldum) Mul&a, compenfatio dcliPi IS fretium 
rei. Hence, in ourantient laws, wergtld was ufed for the 
value or price of a man flain ; and crfgeld of a beail r 
Hkewifc: money or tribute; for it is laid, Et fat quteti 
de gcldis, danegeldis, horngeldis , blodvuita, (Sc. Chart. 
Rich, 2. Priorat. de H. in Devon. Pat. 5 Ed. a. Angeld 
is the fmgle value of a thing, twigcld , double value, 

< Sc. 

ffifelD&bU, {geldaEilis) That is liable to pay tax or 
tribute, Camden, dividing Suffolk into three parts, calls 
the firll geldable , becaufe fubjetl to taxes; from which the 
other two parts were exempt, as being ecckf <r donata . 
The word is mentioned in the Statute 27 Hen. 8. cap . 26. 
But in an old MS. it is expounded to be that land, or lord- 
fiiip, which-is fub diftriciiom curia vicecom. 2 Inft. 701. 

fur. dicunt quod prior de Semprinham tenet tree 
enrmatas terra in S. IS non funt gcldabiles. Ex Rot . 
Hundv. in Turr. Land. Ann. 3 Ed. 1. 

< 2 >cmotc, (Sax. i. e. conventus) An afTembly. Omnis 
homo pacem babeat eundo ad gemotum (S reditns de gemoto, 
mfprobatus fur fuerit. Leg. Edw. Conf. cap. 35. See - 
Alderman, Ealdorman, Fok-mote , Mote, Wittena-gemme. 

dbcitcatl;, Viliams, as Regis Geneath, is the King's Vil¬ 
lain. LL. hire, MS. cap. 19. 

(General lobe, Is a plea to the f‘a£l of Not Guilty, in 
criminal calcs, in order to trial, by the country, or by 
peers, (Sc. H. P. C. 254, In civil fuits, there are va¬ 
rious picas, which arc general iffucs, according to the 
fpccies of the aftion, as in trefpajs. Not Guilty, in cafe 
On promifes, non ajjumpfit, &c. 

(fecncratt'O, When an old abbey, or religious houfe, 
had fpread itfclf into many colonies, or depending cells, 
that ilfuc or offspring of the mother monalkry was called 
generatio, quaft proles hf fubolet matricis domus . Annual, 
WavfcrI. 1232. 

< 0 cnctalc. The fmgle commons, or ordinary proviflon . 
of the religious, were termed \emrale, as their general 
allowance,diftinguilhed from tfieir pietantia, or pittances; 
which on extraordinary occafioi\? were thrown in as 
over commons. In the obfervances of the Cluniac monks, 
they are deicribed thus: Generals appdlamus quod fingulis 
in fingulis datur fcutellis : pietantia quod in una fcutellx 
duobus . They are alfo deferibed amongft other cuftoms. 
Cartular. Gtethu. MS. fh 10. 

< 0 enetaX 0 of XPlbero, Chiefs of the fevcral orders of 
monks, friers, and other religious Tocietics. 

#fttel>a> A famous flrong water or fpirit. Vide Dif 
tillers . 

(Bentleman, (generofus) Is compounded of two lan¬ 
guages, from the Ft. gentil, i. e. homftus, vel honefto loco 
rtatuf t and the Sax. men, a man ; as if you would fay a 

man 
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htan well bo to* The Italians call thole gtntil bcmini 
whom we ftyie gentlemtn; the French iikmite diftinguifr 
fuch by the name of geniilhomme; and the Spaniards keep 
up to the meaning of the word, calling him hidalgq op 
bijo Saiga* who is the fon of a man of account 5 fo that 
gentlemen are fuch whom their blood or race doth make 
known. Under the denomination of gentlemen, are 
compnfed all above yeomen $ whereby noblemen are truly 
called gentlemen. Smith de Ref . Attgl lib* 1. tap* to, 
21 . A*gentleman is generally defined to be one, who, 

‘ without any title, bears a ctat of arms, or whole anceflors. 
have been freemen; and by the coat that a gentleman 
giveth, he is known to be, or not to be defended from 
thofe of his name, that lived many hundred years fince. 
Cicero, in his Topickt, freaks thus of this fubjeft; gentiles 
funt, qui inter ft eodem funt nomine ad ingenpis trfamdi, 
quorum majorum nemo firvitutm furvivit, qui capite non 
funt dimnutu There is faid $0 be a gentleman by office, 
and in reputation, as well as thofe that arc born fuch/ 

2 Inf. 668. And we read that J. Kingftm was made a 
gentleman by King R. 2* Fat* 13 R. 2. far. 1. Qentilis 
homo for a gentleman, was, adjudged a good addition* 
HiU. 27 Ed. 3, But the addition ,©f efquire, or gentle* 
man, was rare before x Hen* 5/tho* that of knight is 
very antient. 2 Inf, $95, 667. 

titenttelsoman, {generofa) Is a good addition for the 
eftate and degree of a woman, as gtnmfus is for that 
of a man; and if a gentlewoman be named fptnfler in any 
original writ, appeal, tic. it hath been held that fre may 
abate and quafr the fame. ,2 Injl* 668. Sed q«. If 

e rr is not a good addition, for an unmarriedwomb*, 
^ >fed to be a virgin, as finglt *woman is* for one who 
being unmarried hath a baftard ? 

(ftentiiitp, (gentilitat) Is loft by attainder of treafon, 
or felony, by which perfons become bale and ignoble, 
(ffiemi* Is a generation .-—^Succejfit Ethelbaldo Oja 
quint 0 Genu. Malms b. lib . t. r. 4. 

0 emis, (Lat.) The general ftock, extrusion, tic* as 
the word office in law is the genus* or general ; but the 
fhcrifF, tic. is the /peeks of it, or particular. 2 till 
Abr . 528. 

Genus, among metaphyfickns and logicians, denotes 
a number of beings, which agree in certain general pro¬ 
perties, common to them all5 fo that a genus is, in fa Ft, 
only an abfraB idea, exprefled by foihe general name or 
term ; or rather a general name or term, to fignify what 
4 called an abfirad idea. 

d&eojgc jfrtfrlc, A piece of gold, current at f^frilliugs 
and eight-pence, in the reign of King Hen* 8. Lvwnds's 
’v. EJ. upon Coins, p. 41. 

9 0 e 4 Msd, In America, its colony eftablifred, 6 Get* 2. 
e. 2$.Jec> 7. The fum of twenty-fix thoufaad pounds 
is granted by the land-tax aft, towards fettling the new 
colony of Georgia in America. Statute 8 Geo* 2. imp* 23. 
And thirty thou land pounds ; further,, by 9 Get* a*, e. 34 
and 10 Get* 2. cap , 17. ■ 

tferfum*, Mentioned in Mon. Ang. tern* 2. /• m 
See Garfimmunt . 

ffife&ts f JFama, An antient writ where a perfbn’s good 
behaviour was impeached, now out of ufe. &mb* Siren* 
Ub* 4. tap. 14* See <W Abtaring* 

{Sax.) Was ufed for the pubbek conven¬ 
tion of the people, to decide a caufe: tt pax qtmm aUtr- 
mantes Regis in qulnqut burgorum gewlneda dabit me&fatur 
jjlfkfi. LL. Jltheligd- cap. x. 
tySAtyitteB&t' The ghing of evidence. Leg. Ethel cap. 
\upud Brmpttri.: 

Hft, {dmm) Is \ conveyance, which paflbfh either 
lands or goods. And a gift it of a larger extern than a 
grant, being applied to things moveable and immoveable; 
yet as to thmgs^mmoveabie, when firstly taken, it is ap¬ 
plicable only to lands and tenements given in tail; but 
gifts and gradate faid to b* alike. {ft nature and often 
confounded: ' 260 .' A wit may be by dee«L 

in word, or M goods.and chattels perftmal may 

be given without deed, except in fome fpeda cafes; and a 
free gift is good without f confideratibn*, Peri. 57. But 



ftmt* fcems to be a fecret tnxft and confidence implied; 


G IF 

that the donee /ball deal favourably with the donor* in 
rdped to his circumfiances. 1 Rep. 80. Therefore 
whenever any gift (hall be made, in fatisfaftion of a debt, 
it is good to make it in a publick manner before neigh¬ 
bours, that tbe goods and chattels be appraifed to the full 
value, and the gift exprefly made in Tatisfaftion of the 
debt; and that on the gift, the donee take pOiTeffion of 
them, isle. Hob. 230. If a man intending to give a 
ewel to another, fay to him, Here I give you my ring, 
yitb ike ruby in it, (Ac* and with his own hand delivers 
*.ftp thp party, this will be a good gift; notwithftanding 
;he ring bear any other jewel, being delivered by the 
party Jumfetf, to the perfon to whom given, Bac 
Max. 87. And if a perfon give a horfe to another, be¬ 
ing: prefent, and,bid him take the horfe, though he call 
the man by a wrong name, it will be a good gift; but it 
would be otherwife if the horfe were delivered for the ufe 
of another perfbn, being abfent:, there a miftake of the 
nrnne would alter the cafe. Ibid. A gift muft be cer¬ 
tain; therefore to give, or grant another his horfes or 
cows, that may be fpared, will be"Void ; though if one 
gfye to A. B. his horfe, or hit cow, he may take 
which he will. Bro. Bom 90. Ifl give air my money 
in my purfc to another, without faying how much it is, 
this is a void gift, and no aftioji will lie for the fame. 
Ptonud. 273. 

By the Stat, 29 Car. z. tap. 3. u No leafes, eftates 
or intereibi either of Ireehold, or terms of years, or any 
uncertain Intereft, not being copyhold or cuftomary in- 
tcreft, of, in, to or out of, any mcifuages, manors, 
lands, tenements or> hereditaments, fin all at anytime be 
affigned, granted pr furrendered, unlefs it be by deed or 
note in writing, figned by the party fo aligning, grant¬ 
ing pr furrendering the fame, or their agents thereunto 
lawfully authorized by writing, or by aft and operation 
of law.” 1 , 

As to gifts in la<w, when a man is married to a wo¬ 
man, all her goods and chattels by gift in law become 
the hulband’s; but then he Is liable for her debts: fo 
if a man is made executor, the law gives him all the 
goods and chattels of the teftator, fubjeft to his debts: 
And if a perfon make a fait of clothes for another, and put 
it upon him to ufe and wear, this will be a gift or grant 
in law of the apparel made. 1 Inf, 351. A man by 
deed did give and grant, bargain and fell alien, enfeoff 
and confirm to his daughter certain lands: but no conli- 
deration of money was mentioned, nor was the deed in- 
rolled ; there was likewife no consideration of natural af- 
feftlon exprefied, (other than what was implied in naming 
the grantee his daughter) and there was no livery indorfed, 
or any found to have been made; nor was the daughter in 
pOfieffion at the time of the deed made; and in B. R. 
it was adjudged by the court thstt the deed was good, and 
carried the eftatc to the daughter by way of covenant to 
ftand feifed, tAcr 1 Mod. Rep. 157. 

*' The words give and grant , in deeds of gift, isle, of 
things which Tie in grant, will amount unto a grant, a 
fedfrment, a gift, releafe, confirmation or furrendcr, at 
the eleftion of the part) r , and in ay be pleaded as a gift, or 
grant, releafe, Isle, at his eleftion. t Inf. 301. And 
words frail be marfiiallcd fo in gifts and grauts, that 
where they cannot tak<f eifeft according to the letter, the 
law will make fuch conftruftion as the gift by poffibility 
may take cifeft: btnignefunt inttrprttafimes chatt&rum prop¬ 
ter fmplicitatem laioorum, ut res, Co. lit . 183. If a 
perfon gives or grants land, and does not fay in what parifli 
or county it lies; yet if there be any other thing to de- 
feribe it, as lately belonging tq fuch a^perfon, Isle, or other 
circumftantial matter* It may be averred where the land 
lieth, and lo the gift be good. Bro. Grant 53. 9 Rep. 47. 
All corporeal ana immoveable things that lie in livery, 
fuch as manors, mefiuagcs, cottages, lands, woods, and 
the like, may be given and granted in fee, for life, or 
years at fiift ; and be affignable over after, from man to 
man in ittfahum. 1 Roll. Abr. 44. And where a man 
givW and grants wood to another on his lands, or 20/. 
fpr lt to be reedved out pf the fame lands, &c. here the 
wood paflei ^y the gift piefencly, with pow er to choofe 
to have tbe money. RoJh Abr. 47. A deed of gift of 
lands or goods may be made upon condition ; and on a 
gift or Tale of goods, the delivery of Id. or a fpoon, 
5 N 
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t*. is * good » of the whole. «*• 

S 'iSw''Ww*, The ftre*m rf water to a«?U1 —7 
Merfittum & vivarium turn gifta atyuae. M««r. * 

rP ^(WMUfij A kind of fulling miHl for W«| wd 
burling of woollen, clotli, prohibited atm 506 Fd. ®* 

€% teh*, A fraternity, or company, b?t. See Guild. 

J®ei*atO|ia, A mercantile meeting or aflembly. 
If the King grants to a fet of men tp have gtldam ar*r«f£ 

riam> this i* alone fufficient to incorporate and eftahUft 
them for ever. 10 fop. 30. 1 Roll. Abr. 513. Pl* ck 

1 r ■ 473. 

<$iwiw *&*&*• Thc f 3adi ^ an y w ** 1 bwt fib T* 

and church ornaments; or filverihg any thing sxcept the 
apparel of peers, ££r. and metal for knight * fpnri, \p 
liable tp forfeiture of ten times the value, apd a year s itn- 
prifoment, by ftafofo 8 H. 5. cap. 3. None Jhaii gdd 
ririjrs or other thing* made of copper or latten, on p*in 
to forfeit S /• *> the King, and damages to the party d* 
ceived. \tttn. ± r. 13. For gilding ftlver warm, no 
pejfon tpay take above 4 s. 8 a. for a pound of troy 
weight, under penalties. Statute 2 if. i, cap. 4. 

<$tffarth0, or dBtaffatmco, An halbert or hand-ax 
from the Lat. bis arm* becaufe it wounds on both fides 
armorum genus, long* mambrio forte#* 
tufpidt . Spclm. It is mentioned in the ftatute 13 Ed. 1. 

‘‘ of #g(on, From the Fr. gift, h the caufe for 
which the a&ion licth ; the ground and foundation there¬ 
of without which it is nqt maintainable. 5 Mod. Rep. 

A little itoord, or dagger; alfo a kind of 
fedge. Matt. Pari/. 1206* f 

J Kt glad*** i s mentioned m our Latin au¬ 
thors, and the Norman laws; and it fignifies a ftipream ju- 
rifdiaion. Comet. And It is laid that from hence, at the 
nation of an earl, he is gtadio fuccin#us ; to ftgnify th*$ 
he had a jurifdi&iofct over the county of which he was 
made earl. See Pleas f the Sword. 

®fUfre, (Fr.) A Iword, lance, or horfeman'a ftaff. 
O/pyre was one of the weapons allowed the contending par¬ 
ties in a trial by combat. Orfg. Jurifd. 79. Gkpea, a 
hand dart. Mlomt. . . „ . + 

delate * There were certain duties granted on all glafs- 
ware, &c. by Stat. 6^7 W.y And thefe duties were 
continued for ever by a fubfequeftt aft. But they ate fince 
taken of. See Stat. 10 fcf u W. 3. cap. if. By tty 
Stat. 19 Cep. a. cap. tz. A farther duty is hid upon ghfs 
of 84 . per pound, upon all crown, plate, and flint glafs 
imported; id. per pound on green glafs imported, and 
2s. per dozen on flafk and bogles imported; and on all 
materials or metal ufed in making eftwn, plate or flint 
glafs 9;. 4 d. per hog&cad; and for making common 
bottles, or green glafs ts* 4 d. per hogfhead. # 
(fturinnett, Are reckoned amongft wandering rogues 
and vagrants, by the old ftatutes. 39 Fliz. c* 17. and 

* gleaning/ It hath been Cud* that by the Common 
law and cuflorn of England , the ppor ate allowed to enter 
and glean upon another’s ground, after the harveft, with¬ 
out being guilty of trefpals; (pith. E<v., 253. Trials per 
Pass 438*) which humane provifion teems borrowed 

from the Mofaical law, (Ltyit. c. 19. v. 9, fijf c. % 3, *v. 
22. Dm. c. 24. v. 19, Arc.) Black. Cent/. 3 ***> 

213. 

(gleba) Is church-land; Dos <vd terra ad ec- 
defan* pertinens. Ljndewood fays, Gleba^J? term ingm 
confifiit dies tctUfi *; generaUter turners fumitur pro fih W 
pro terra culta: we mod commonly take it for the land 
belonging to a parifh church, befides the tithes. If any 
parfop, war, hath caulbd any of his glebe lands to 
be manured and Town at his own cofts, with any corn dr 
grain, the incumbents may devife all the profits and corn 
growing ppoh tlm faid glebe by will. Statute iS Nen. 
tap. 11. And if a par% ^wS jhis glebe and dies, the ex- 
ecutors fhall have ihe cm| f ibwn % the teflator. Bpfif 
the glebe be in the hamb Of t tenant, and the parfon dim 
after feverance of the pCM^ and before his rent duel it is 
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M L ntitktr die eirfoa’. ew^etat, ot tke htcefor, era 
(clwfftUitf'liettt* but.tMi ««ant rtttie tie 

cco,, alefe *fiti to »fpecud«*e«Wt for tbe wyinent to 
the pirfon^s exeentow pmmonionably, Wmfslnfl* 
1(3. Sfdfkutf this cate would not come within %k# 
earnty of 11 Gee. #. c. 1#. /. l J. which gives right Of 
action to the reprefentfttive or tenant for life , for any por¬ 
tion of rent fo Wear at the time of his d eath) 

A parfon exchanges his glebe land and dies; thc Ajcceflor 
enters into the exchange land, and takes die profits; 
yet the fucceflbris bound for his time; (f adjmrnatur. 
Tis clear the exchange malt not have been good, if it 
had been made afoer the 13 of M. But "the exchange in 
this cafo was before. Np 3. Thurter'% cafe. 

Ptetd^km was fooVed for to a parfon for digging new 
cogl-mihet in his glebe, and alfo for foiling trees; for ’ris , 
wafle and prohibitable by the ftatute derm prof emend* 
where*, tie The cburt held; It lay not for the mines; 
for foen no mincs in glebe could ever be opened. Lev. 
toy. Trin. 15 Car. t. M. R. Bari ni Hutland's cafe. 

: By Stat. aB Ekes. 8 . c. 11. Every fucceflbr, on a month’s 
warning, after indu&fon, foall have the tganfion-houfe, 
and the glebe Mongfog thereto, not fowa at the time 
of the predeceflbr’s death. He that is inftituted map 
enter into the glebe land before induction, and has right 
to have |t agaihft aiiy ftranger; per Cake Ch* J. Roll. it. 
192/ 

There is a writ grounded ©n the Stat. articuli deri, 
tap. 6. Where a parfon Is diftrained in his glebe lands 
by feiiffo, or other ofllcers; againft whom attachment 
foallilfue. Neve Nat. Mr. jw, 387. See Pi car. 

, tpjkbnrfsa. Turfs dug out or the ground.— In Sjhis , 
Campis, Smitifft Moris, Glebariis, tsc. 

dplifopbOA, An old Saxon word for a fraternity. Leg. 
Adtlfian, tap* 12. 

mlomrnl*, Commiflaries appointed to determine dif¬ 
ferences between fcholars of a ft hod or unhserfity, and the 
townftnen of the place: in the edift of the bilhop of 
Mfo, anno 12761 there is 4 mention of the Mafter of the 
Gwmrtlls. 

#lebe^iibfr, Money cuftomarily given to fervantt to 
buy them gloves, as an encouragement of their labours. 
—winter antiptas cenfueindytes ahbatiet 4 * Sax&o Edmundo, 
eaprsmt etiam fttidam ex freed*#. Serwntibus glove filver 
in ftftp Sem#t Petri quorum hare funs nomina, damns cede- 
remit % denar . armiger tellerarii 1 i dent, grangiarms 11 
den. vaccarius 1 -— Ex Cartular. S. Edmund. MS. 
323. Gbve-Money has been alfo applied to extraordinary 
rewards given to officers of courts, &c. 

gEftgn, A valley, according tD the book of Dtmsfduy* 

Mh This word is fometimes ufed in a fpeci*! Agnifi- 
caticm, as to go without day, is to be difmiffed the court j 
fo in old phrafe, to go to God. Broke Kitch. 190. 

dBrntfob No man may common with goats within the 
foreft without e^nscud wemat* Notes, That Cafriohse 
pen eft btftia venations* forefue . Manwood’s f ©red raws, 
cap. sc. nnmb. 3. 

To whpt duties liable, 4 Will. & Ma* 

($**.) An ecc^alBcal or church fine, paid 
for crimes and ofifences committed againft God. 

4 f 0 b«gllBi That which w oftcred to God, or hu fet- 
vice. fox. 

0 m ann itelfgiott, $$mm agaA^,, Jfiftaty is att 
offenqe agaiaft God a**d r^igiont ’Twas formerly jkp 
objea onfy of the Eccfoftattbcd courts, which cortm^ 
the ofiendcr pmM*$k ******* Bot now, by $tm. g Csfj h 
W. a f r.H|2 r If any perfon educated in, or having foode 
profoffion of the <$oftiaa reBgion, foajl by writing, 
printmt, teaching, or adsd/Mtm*kinp deny the Chnf* 
tike itjfeforCtp be tme, dk the Holy ficriptum to be of 
atvhake t«im firft oficuce be ren¬ 
dered In# or tdace *of truft; and 

for tjm^ond, be mdei^ imaipablc of brihgfog any 
aSdon, fedag maardian^ mmeufor, legatee, or punehafev 
of lands* andj tplaU fofifef years lmprifonment with^ 
but bail. T^ giye looip however forsepentance, if with* 
k four months ^fter die fitft oonviAicm, the delinquent 
vw In open court mrblk% renounce his mror, he is 
thatoace^feom dll difabiBfits. 
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Mtrtfy b #a«ter offence. S«Si4». * iftii <• I* 

•Sender fubiefk onlyto eeclefiaftical cenfttre, by *9 ' 

; “V S« w. <?- 4 r- 4 ** «s-«» 

Qtrjhg, M'iuhcrgfr, JtMglw Jmtjfierh W*ww, r 

treating, Drunkmneft dud hevtdmfi, «d tte& & ve W 

tlU ffiDlBa, A nine, according to JUomt. Co*c&*m 
turn idem Thomas fide dt tenet* fab M***" » mp,m 

fiZm a Mrnmdmdie p 

\} c . Mon. Ang. tom. a. pag. 610, ■ ■ 

®o'lt andlrtibeeMte miTbread, 

•nice lace, mixed with other metal «[sM 
noU. fibver* filk and vellum, foall forfeit %t ?, ^ 

IveiVounce: and there foallbeallowed at 
olZu and Slver prepared and wdaced |nto_piate, to 
cover four ounce, oTfilk, . except large twid, &»» gf 
And laying the fame on greater propomoft*# SH V* 

«r in anv other manner than direfeed. incur. the, like w■ 
%Z?o( * “ 6 d. the ounce. Copper, mi tef 
to River, ir to he fpun upon thread, JWM* incje, »d 
xJa on filk t but this docs not txtcwf to Tntfifi appat^I, 

£“ZLT$•pu« a*•«. 

or wire to*. may be imported, oft pain of bang W* 
foitecTlrfo burnt, and 1Z0L penalty. **« »J C«. 

importation and making up of gold and ^rl«*> 
embroidery, brocade, Wc prohibited, it Gee. 3. r. 36. 

manufofturei «tote 

affjyfd te »«*» ofthe^rir 

/Woir and marked; and gold is to be of a certain 

Siv.atWSrS 

Sft^rsrsrtSiWJS: 

cur. a forfeiture of double value, a * 6 . ‘-.‘tutf 
faiths (ball not take above w. the ounce , of gold.be- 

fide die faihion, more than the /?/*f t£- 

•_ ,Kina’, exchange s and «1 the worfcmt_any g*t»- 
ll/bt marled and Awed by the matter and wardm* 
of the myftery, and afterward, found fo|*y * 
^corporation lhall forfeit the value 

*^aSS£sssfissw , m 

ml mm i WyilST 

* *sit rvrz rtfwsarjStt 

fiver plate ©& i per ounce 5 Mgpfdjmkh are to make 

25#5r53SfSwSft 


€» 11* Gold. 

hMwto Af ’ fi*k* 


y ftttteit 10/e #mw 
»* rk »4 

5 ?SXk«; andfurMfoe. tte 


, t, at* to 
„ „ __ in the af&y- 

U< <0 fond ^ 

deular kcoum ttewte, » order to 

•teu* jteM, *»d judge of the 
wi eanfe iiiiy .rdfhtt to aflay it » 

£ X£’ *■“■* “-«■ w - 

am* GoldwkhW Orfdtete, 


office} tteyaiw 
to be marked,-a 
be cntered, Wr 
what folder Je 

workman Slip, 
and if any 
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4 SoUatBilS, Iaajefteror teffbon, mentioned in 

^^OO^hcnting, (Semi Geftu) Signifies an exaiii. A 
(tf M&viour of a iubje^l towards the King and the 
people 1 whereunto fome perfons upon their mi/behaviour 
ait btmnd i and he that is bound to this, is faid to be 
more fltridly bound than to the peace; becaufe where the 
peace h not broken, the furety dt kna gejiu may be for- 
ftfitfd % the number of a man’s company, or by their 
W* 4 pGh*< Imk Bren, f« z, 34 Ed, c.i. 

f#ih&Hioar, Surety for the goad btkmmr u 
iuretylforthe/mfi, and differs very little from gaedalear* 
%, A Mice of peace may demand it ex officio, accord¬ 
ing to hS diferetion, when he fees caufe ; or at the re- 
qiwft of any other under the King’s proteaion t his war- 
ram aifo is to be iffoed when he is commanded to do it 
by writ of fupplkamt out of Cbanctrp or B. R» _ 

But a judice of peace may not bind any perfon to his 
nod bebanjiwrp upon a general accufation made againft 
the party. Prfeh, zj Car, S. R. He that demands 
{ecufity for Ac peace, mud make oath befo^-the iuftice 
of blows given, or that he Bands in fear of Jus life, or 
feme bodily hurt; or that he fears the party will burn 
his houfe, Csfo and that he doth not demand the peace 
of him for any malice or revenge, but for his own fafety ; 
whereupon the jftftice grants hia warrant to bring the 
party before him, and then fecurity is to be given by 
recognidmoe fpr the good hhamimr ; or on default there* 
Of, the party AaU be committed to gaol. % Unfit 293. 

4 180. 1 . . , . 

It may bb granted againft any perfona whatfoever, un¬ 
der the degree of nobility, againft whom complaint is 
to be made in Ae Court of Chancery, or in B, R, and 
they may be bound Acre to keep Ae peace. Dqlt 1*6j f 
2$$. The warrant of Ae juftlce to keep Ae peace, is to 
be granted againft infants, and feme-coverts, who might 
to find fecurity by their friends* and not be bound Aem- 
felve.; it may be ted xgaiuft m hufeand, at the requett 
of the wife, and againft the wife, at the^tfqueft of the 
hufoaud} againft a lunatick, that hath foroetunei. lucid 
intervals j 5iut not a net cemptJ, or againft. Of for one 
attainted of felony, (He.) againft any perfoo affronting a 
judge, juftice of Uw peace, Wr. and in a word agamft a)l 
perfons Am are fitfpftffed to break the peace, or that do 
break it by affiays, aifoults, battery, wounding, fight¬ 
ing, quarreling* Ateatning to beat another, or to burn 
his houfef riotertp &*• and in all cafes, where Aere 
is g future danger. Dab* *6$, *64- 4 J*fi- 
qne may be bound to his gted b*b*w*r for a icandalous 
way of living, for keeping bawdy-houfes, or haunting 
Aexn, gammg-hOttfes, 6fr. and fo may common drunk¬ 
ards, wloremO&^rt, and common whores, night-walkers, 
and Aofe that; live idly, cheats, libellers, Dab, 
U93- A woman who is a common fewd may be 
bound to the gtod fahumour, . . , _ • 

Surety for the pod behaviour may be required of fcan- 
dalout, turbulent, fefpicious perfons, a* of forcible en¬ 
tries, or ohfeene writers, or refoufentt, bu* «*»“ Ww 
of tere words • unle&they tend to a breach of the peace, 
or feandal of the government' ifew*> "*• ¥• *• "*• 9 ’ 

Se *Tht ftatlit tied. 3. c . i; relatestely tomifoehaviouM 
ortiaii the pubuek pe«»» fo tte«« tegh* «» • te de¬ 
manded for private defamation of aBt»hef. but for word, 
only, which tend to tte.tewte of the peace, m temfy- 
frig others, or unto &*<. 1 4 tyfi* l ® 1 * 1 ** 1 ”' 

Sumte te required of perfon. 

- ‘ ' ng divine fervke, 1 EA, fi, a. t, 3. 

^ig againft game laws, 5 RE <• zu 
23 Car, t, 4, z$. /e& 4 - 0r eut 5 f' 

*$: I*®. *• ‘J* fi?- ?•, 0r 

the plaizuc going abroad, too no 
,.U^M.7 Or unlawfully 
I- VM**. Orconv^d 

iwwwifc 4 'Jte- *■ f- i-fi a ' 3 ; *i 

7. Or rotelng to take die <*th»« 

enw '4 nSfeglancr,'•> M-J- *• e ‘ 

unlawfully gaming, 9 4""- c - * 4 ' *£ 

Wft" 


Vtu vs**- -- 

convicted of 

> 2 . 6 . Qr 
///?. 2 , 3 
mining 
prfona 
fore on\^ 
hnhtinfih 
a fejpnftd ti 
rued lx, A, 7 * 
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Or committing diforders in dock-yards, I Geo, u c. *5' 
fed. z. Or deftroying timber, 1 Gee. I, c. 48. fed. 3. 
Or forcing through turnpikes, 8 Geo. a. e. 20. fed. 11. 
Or pretending to witchcraft, 9 Geo. a. c. 5. fed. 4. 
Or aflifting In running goods, 9 Geo. 2. c. 35. fed. 
19. 

When feciirity for the peace is given to the King by 
recoguifance in the penal film, if the peace is afterwards 
broken by any ad of the party, ot by his procuring ano¬ 
ther to break it, Zjfc. it is a forfeiture of the recoghifance, 
which being brought to the next feffions of the peace by 
the juftice, the juftices in feffions are to certify the rc- 
cognifance, with the caufe of forfeiture, into B. R* or 
the Exchequer, &V. from whence pracefs Khali go out 
again!! the offender* halt. 277, 296. 

Such a recognizance Khali not only be forfeited for fuch 
actual breaches of the peace, for which a recognizance 
for the peace may be forfeited ; but alfo for feme others, 
for which fuch a recognizance cannot be forfeited, as for 
going armed with great numbers to the terror of the 
people, or fpeaking words tending to fedition.^ And aUb 
for all fuch aduaF mifbehaviour, which are intended to 
be prevented by fuch a recognizance, but not for barely 
giving cauie of fuipicion of what perhaps may never ac¬ 
tually happen* Hawk. PL €. c. 6z. pi. 6. 

The furoty for the peace or good behaviour may be re- 
leafed by the juftice that took it, and the party upon 
whofe complaint it was granted. Halt. 296, But it is 
laid fuch a rccognifance may not be discharged by relcale 
of the party htmfelf; becaufc the Cognifor is bound to 
the King, and to keep the peace in general; though 
by the death of the King, or of the principal cognifo?', 
(not of the fureties) it is difeharged of courfe. Roll, Rep. 

; The King cannot difeharge recognizance taken 
for furety of the peace, but after it is broken he may. 
HitL 1 & 2 W. M. C. B. 2 Pent. 131. cites 11 H. 7. 
12. and and in Marg. I heft. 238. faugh. 334, 

Juftices of peace, under colour of their authority, ufe 
to require the good behaviour of every one at their plca- 
fure; and if they refufed, then to commit them to pnfon: 
But if they have not good caufe to require fureties for 
good behaviour, and the party refilling to give it is 
committed to prifon, falfe imprifonment lies; for the 
ftatute which gives the juftices that authority, is prin¬ 
cipally againft vagabonds. 1 hill. 651. See Black. 
Com. 4 V. 248, 253. 

<&00t> Condberatfon. A good conftderation is fuch as 
that of blood, or of natural love and affedion, when a 
man grants an eftate to a near relation j being founded 
In motives of generality, prudence and natural duty : a 
valuable conftderation is fuch as money, marriage or the 
like, which the law eftcems an equivalent given for the 
grant; (3 Rep. 83.) and is therefore founded in motives 
of juftice* Deeds made upon good conftderation only, 
are confident as merely voluntary, and are frequently 
let aftde in favour of creditors, and bona fide purchafers. 
Black, Com. 2 V. 297. 

$O0b* an* Chattel*, {Bona &c*talla) Perfonal, &c. 
See Chattels. 

Cfooie, (Fr. Goulet) A brdkch in a fea bank or wall $ 
or a paffag- worn by the flux and reflux of the fea. 16 
t$ 17 Car. 2, c. n. 

(From the Fr. Gort.) A wear; by fiat, 25 
Ed. 3. r. 4. it is ordained, that all Gorces, mills, wears, 
lAc. levied and fetup, whereby the King’s ihips and boats 
are difturbed and cannot pafs in any river, ihail be utterly 
pulled down, without being renewed. Sir Edward Coke 
derives this word from Gurges, a deep pit of water, and 
calls it a Gors, or Gulf ; but this feems to be a miftake, for 
in Dome/dap it is called Court and Gort, the French word 
for a wear. Co. Wt. 5* 

ffofe» A narrow flip of ground. Batmh. Antip 393. 

Cfctc, (Sax. Geotan, i. e. Pundere) A ditch, fluke or 
gutter, mentioned in the 23 H. 8. c. 5. 

tifobentmen*. According to the great Mmefauitu 
(as well as moft other writers) there are three kinds of 
government; 1, The Republican, 2. The MommUal , 
3. The Defpotic. The ftrft is that where the people in a 
body, or only a part of the people have the fovemgn 


q r a 

power: The fecond where see alone governs, but tf 
fix'd and efiaMiJbed laws* But in the despotic one altthc, 

! without law, and without rule, direfts every thing by hit 
i own will and caprice. V Ejprit dot Lotte, L*v. z. c. 1. 
ft. 10, Quarto Edition 1767. On the fobjed of government 
fee that excellent author, aka Locke on the fame fubjed, 
zV. 139, (Be. Quarto Edition 1768. Sidney oh govern** 
meat, Sir Thomas Smith's de Repub. Angl. And Acherlft 
Britannic Confiitutism. 

As to the Gtthft government its origin and faults, dk* 
$ee Mont'e/f. L>%/pritdey Loix 9 Liv. 11. c. 8* fo. 223. 
Quarto Emltm. 

With, feiped to the feudal policy, how it limited 
government. See Rebmjbu*s Hift. Emp. Cha. V. 1 V. 16, 
&c. So for as to generals,—In the ftrft vear of King 

William and Queen Mary , m a B was made for impower¬ 
ing his Majefty to apprehend and detain fuch perfous as 
he fhould find juft caufe to fufped were confpiring againft 
the government ; by virtue of which, thofe who were fuf- 
pe&ed of treofonable practices, were taken up and im- 
prifoned, without bail or mainprife, for fix months, &c. 
St at. 1 W. & M. c. 2* A like ad of parliament, to 
continue a fhprt time, parted in the reign of Queen Anne, 
6 Attn. t. 15. And his Majefty King George the ftrft 
was impowered by ftatute, to fecure and detain fu (petted 
perfons, in the time of the late rebellion ; and all actions, 
fuks and profecutions, by reafon of any thing done to 
fupprefs the fame, and for the fervke of the government, 
were made void* Stat. 1 Geo. 1. c. 8, 39, and others. 
Suljpeodmg the habeas corpus ad. See Habeas Corpus . 
Preaching againft the government. Vide Indldment. 
Montefquieu, fpeaking Or liberty, and alluding to the 
Englijh, fays, I muft own, that the pradice of the frteft 
nation that ever exified f induces me to think chat there 
are cafes in which a veil fliould be drawn for a moment 
over liberty, as it was cuftomary to veil the ftatucs of 
the Gods. V E/prit des Leix. Liv. 12. c. 19. 1 V, 273. 
Quarto Edition 1767. 

fttabetno?* of the Cbeft at Chatham* Are officers ap¬ 
pointed to take care of, and relieve, the poor and maimed 
/eaman belonging to the Royal Navy. 

$jace« Ads of parliament for a general and free 
pardon , are called Ads of Grace. 7 Geo. 1. cap. 29, 

Csfa 

$?Utnmc0, (Graduate) Are fchokrs who have taken 
degrees in an univerfity. 1 Hen. 6. c. 3. 

(Fr. Grejier, i. e. Scriba) A notary or feri- 
vener, ufed in ihtfiat. 5 H. 8. c, 1. 

d^^abio, A landgrave, or earl- Nec precept; 

me Graffio, banc lenitatem mature undent* Ekm. A 
Tom. 1. p. 100. "--w.. 

dPjafflum, A writing-book, regiller, or cartulary of 
deeds and evidences. Annul . Eal. Menevtnfis apud Angl. 
Sacr,par, \.pag.6^%. 

(Gradale, or Graduate) A gradual ot book, con¬ 
taining fonje of the offices of the Roman church—Gra¬ 
dale, fic didum, a gradalibus in tali libro content is. Lynde- 
wood* Provincial. Aug. lib. 3. It is fometimes taken for a 
mafs-bopk, or part of it, instituted by Pope Gelefi$ne, Asm 
430. Ste Stat. 37 H* 6. c. 32. . 

is the twenty-fourth part of a penny weight. 
Merck. Did. Am grain ftgnihes any corn Town onground; 
and there is, what is fo called in the top of the ear, left 
than corn. Lit. Akyn's Rep. 80. / 

writ in#real adion to detcigafibwe 
right of property ini lands, ^ee Magna Ajfifa. i 
®jatii Cape, Is a writ on«plea of land, ^ere the 
tenant makes default in appearance at the day given, for 
the King to take the land into his hands, fir*. Reg. 
Jud. I. Vide Cafe Magtim* 

Ontlh JphBA* Are thole days in die Terms which are 
folexnnjiy kept in the Cent/and Chancery, i. e. 

CamEemae ity Afc mkay ksm, Afimfam Day in iafier 
term, JSt\ the Baptifi Deep in Trinity term, and AU 
Saints Dap fo Micbwlmae tetm 5 which days are Ditft wme 
Juridici, or no days in Court- 

JDiftrefo, Is a writ fo called, nbt for the quan¬ 
tity of it, for It is very foort, but for its quality j for the 
extent thereof is very great, being to all the goods and 
chattels of the party diftrained within the county; k lies 

in 
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in two cafes, cither when the tenant or‘defendant is at* 58. And after the grant of an annuity, t$c. is determined# 
tabbed, and appears not, but makes default ; or where debt lies for the arreajs; and the perton of the tertenant 
the tenant hath once appeared, and after makes default, will charged. 7 ^ If a common perfon grants a 

then this writ is had by the Common Law in lieu of a rent, or other tli ng that lies in gram, without timita- 
Pstit Cape. SLat. Weitm. 1. cap. 44* 5 2 U* 3* cap. tion oj any citato, by the delivery of ih*-deed, a freehold 
9, pafTes : but it tlic King make fiich a »rant of a rent# 

tUfo/lltf) Juvp, \i the jury that find bills of indidment c;r» 11 ; s void for uncertainly. Dav. llep. 45, a, 
before juftices of peace, and gaol delivery, or of Oyer and A gram to a man, with a blank tor his chriftian 

Terminer, y t . They ought only to hear witnefles for the name, is void, except to an officer known by his office, 

King; and to find a bill on probable evidence ; becaufc it when it mult be averred : and it is the fame where the 
is but an accufation, and the party is to be pot upon hi 4 ' grantee*$ chriftian name is millakcn. Cro. EUk . 328. 
~>ial afterwards. But if the bill be again it A. for murder. And grants may be void by incertaiutv, impoff bility, bc- 
and the grand jury on the evidence before them, be fruit- ing again il law, on a wrong title, to defraud creditors* 
fied it was je defendsndo, <Se. and fo return it specially : Ufc. j hft. 183. Such things as lie in grant , may not 
the court may remand them to corifidei better thereof, or be pnmed, or held without deed : and if any thing not 
hear the evidence at the bar, and accordingly direct the grabble, ia granted with other things, the grant will be 
grand jury. 2 Hale's Hifi . P . C, 157, 158, But fee vnu foi all. zShep.Abr. 269, 271, 273, Truth and 

2 Hawk. 210. Where a grand jury refutes to prefent coniiuencc> are ptrlonal things «'uid may not be granted 
things, within their charge, fdfe. a new grand inqucjl over fo others in mod calcs ; a$ offices ol trull, 
may be impanelled, to inquire of the concealment of and the like: but all kinds of chattel* real and per- 
the former; on whole defaults prefenredi they iLall be a- Iona!, are grantable. Perk. Scfl. 99. Plowd. 141, 

merced. Ibid. 155, A grand juror di (doling to any one 379. 

indicted, the evidence thrft appeared, againft him, h guilty If one grant any thing that lies in livery, or grant, and 

ofa high mifpfifion, and liable to be fined and impiifon- that is in ejje at the tirnt < 1 the grant, in let, or for life, 
ed. 1 Ibwk. P. C. $9. Black.- Cm. 4 V. 126, 299. and ilu-tiute is tn bigin at a day to come; this for the 
Vide lndidtnutt and Juty. mod part will be void : but a leaf; or grant for years, 

< 5 nut) $9cireatltp, An ancient tenure, by military may be good in future ; and may be to one for to in of 
fcrvjt c. See Chivalry, years, oryeais dciertninahlc on lives, and after t:>ano~ 


dfnuugC, (i>ratigia) A houfe or farm where corn is thvr, to begin at the end of that eflatc. $ Rep. 1. Dyer 
laid up in barns, granaries, ,zU~ and provided with liable* 
for horfes, thill j lor oxen, and other things neceffary for 
]iu (hand ry. 

(fljfuusfott'i'lio, Is the perfon who has the care of fuch a 
place, for corn and huibjjimjry : and there was anciently a 
granger, or grange- keeper belonging to religious houfes, grant will be good, for one may nor be out of ptiflcfiion 
who was to look after their granges, or firms in their of thefe things but at liis pleafure. Perk. 92, 98. If a 
own handw Fkta, lib. 2. cap. 8. Cartular , St. Ed- man grants that to one, that he hath granted before to 
s tr.und, MS. 323. another, for the like term, 43 Y. the fecomi grant will be 

< 2 uaiit, [Concede) Signifies in the Common law a con- void. Dyer 23. Perk. Se&. 102. Grants are uhuily 
cyance in writing of incorporeal'things not lying in li- made by thefe words, viz. Have Given, Granted ana 
very, and which cannot pal's by word only ; as of fever- Confirmed, &c. And words m Grants ihaJJ be cunitrued 
Bons, advowfons in grols, tithes, rents, fervices, tom- according to a reafonablefenfc, and not be ftrained to what 
mon in grofr, * ' It has alfo been taken generally, for is unlikely. Hob. 304. Abb it hath been adjudged, 
every ‘gift and grant of any thing whatftiever. I Inf. that grants (hall be expounded according to the fubftancu 
172. 3 Rep. 63. And grants arc made by fuch per- of the deed, not the firidi grammatical fen lb ; and 

fons as cannot give but by deed : he that granteth is agreeable to the intention of the parties, t Infi. 146, 
termed the grantor, he to whom the grant i« made is 313. 

the grantee; Weft. Symb. See 234. 'To every good grant the following things are re- 

Under this head may be confidered, quifite : 1. That there be a perfon able to grant. 2: 

A perfon capable of the thing granted. 3. That there be 
V^ I. W &at J kings and 'inter efts may be granted, by nvbat a thin % grantable. 4* That it be granted in fuch manner 
f^f 0 t/tien, and kew grants Jhull be confirm'd. as the law requires. 3. That there be an agreement to, 

II, Who may make grants, and *who may take by grant and acceptance of the thing granted, by him to whom 

made. And 6 . There ought to be an attornment where 
I. What things and interefts may be granted, by what needful. 1 Jnft, 73, But grunts and conveyances are 
dijenptim, and how grants flmllbc tenftrued. good, without attornment of tenants, notice being given 

A man cannot grant that wnich he hath not, or more them of the grants, bv fiat. 4 Ann. 16. f. 9. Grants 
than he hath: though he may covenant to purchase an are taken moft ftrougly agai»dt l c grantor in favour ot 
eftate, and levy a fine to ufes, which will be good. Bac. ' the grantee : the grantee himfclf i 10 take by thegrottf 
Max. 58. A perfon may grant a reverfion, as well as a immediately, and 110c a ftrangcr, of any in future ; and 
poiTcffion ; but the law will not allow grants of titles if a grant be made to a qjan and his heirs, he may aifign 
only, or imperfect interefts, or of fuch interefts, as are at his plcafurr, though the word Ajftgns be not exprclTcd. 
merely future. Ibid. A bare poftibility of an intereft. Lift. 1. Snund. 322. The ufe of any thing being 
which is uncertain; a right of entry, or thing in adion, granted, all is granted neceffary to injoy fuch ufe: and 
raufu of fuit, tie. may not be granted over to a ftrangcr, in tlie 1 grant of a thing, what is requiiite for the obuin- 
\> A.. r S AJ. 65, 2 tnft. zL. 4 Rep. 66. It was formerly ing thereof is included. 1 Jnft. $6. So that if timber 
heiLthat by a grant of Si a man^s goods and chattels, trees are granted, the grantee may come upon the grun- 
botfluTwould pafs ; mow *tis held the contrary, that ur*s ground to cut and carry them away. ^ hifi. 309, 
the wfefll Gecds and Chattels do not extend to bonds, PlouA. 15. 

deeds or fpccialtiea, being things in aft ion, unlcfs in Where the principal thing is granted, the incident 
fpecial Ciif^. .j}» Rep. 33, 1 Infi, 152. See z Ode, 2 fhsll pafs ; but the principal Will*pot pafs by the grant 

cap. 25 . In grants there muft be a foundation of intereft, of the incident. 1 Infi. i 5 2, A JUrd of a manor can- 
or they will not be binding : If a perfoii grants a rent- not grant the fame, and referve the Court Baron, it be- 
^h#irge odt of lands, when he hath nothing in the ing infeparably incident. Hid, 313. A grant ofa ma- 
land, the grant will be void. Perk. I5, Though it is n» r, witnout mc word cumpertinentiis, will pals all things 
ftud, if a mm gramon annualrent out of land, wherein belonging to the manor : the grant of a farm will alfo 
,hc hath no kind of intereft, yet it may be good to charge pafs ill lands belonging to k ; but a grant of a mclluago 
the perfon of the tywe* Rep, 3* A man may pafibs oulylte houfe, outhonfes and gardens. Ow* a 

grant i>rt annuity for him, and his heirs, .to commence Rep* 51. Tot. il. matter de A. may be taken in the fiiigu- 
after his death, and it ftiall charge riie heir. Bac, Matt* Ur, or plural number i and dathes and abbreviations in 

5 0 


58, Where a man hath a revcriion after un cilaie tor 
life of land, and he grants a rent out of it; the grunt is 
good, and will fallen upon the land after the edute of the 
tenant for life is ended: and if a perfon > rant rents, L'Y. 
and a ftianger take them at that time ; in this cafe the 
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grants fliall be fo taken that the grant be not vend. 91 
Rep, 48. When lands are granted by deed» the houfes 
which ftand thereon will pafi ; houfes And mills pafs by 
the grant of all lands, becaufc that it the moft durable 
thing on which they are built. 4 Rep. 86. a And, 123. 
By grant of all the lands, the woods will pafs: and if a 
man grant all his trees in a certain place, this paffeth the 
foil; tho* an exception of wood extends to the trees 
only, not the foil, x Roll. Rtp . 33. Dyer 19. 5 Rtf* 

Trees in boxes will not pafs by the grant of the land, 
&c. as they are feparate from the freehold. Mad. Cafts 
170. A man grants all his wood that (hall grow in 
time to come ; it is a void grant , not being in t/ft. 3 
Leon. 37. A grant de njeftura tern? pafleth not the free¬ 
hold; therefore- the grantee hath no authority to dig 
in it by virtue of fuch a grant. Ow. 37. By the grant 
of lands in the poffeflion of another, it is good if fuch 
other be in pofleffion, let the pofleffion be by right, or 
wrong. 1 Roll. Rep. 23. If a grant is general, and the 
lauds granted reftrained to a certain Vill, the grantee 
(hall have no lands out of the Vill. 2 Ref. 33. If I 
grant all my lands in D. which I had by the grant of A. 
B . this is a good grant of all my lands in D . whether I bad 
them of A. B. or any other. Mtih. 2. Jac. 2. It has been 
held, that where a grant is made of lands and tenements in 
D. copyhold lands will not pafs; for they cannot pais 
otherwife than by furrender. Owen 37. 

Where lands are certainly deferibed in a grant, with a 
recital as granted to A. B. fcfr. though they we$e not thus 
granted , it has been adjudged that the grant was good. 10 
Rep. no. If a firft defciiptiun of lands in a grant is fa Ife, 
notwithHanding the fecond be true, nothing will pafs by 
it; though if the firft be true, and the iecond falfe, the 
grant may be good. 3 Rep. 10. The word grant, where 
it is placed among other words of demife, £5 c . ftiall not 
enure to pafs a property in the thing demifed; bat the 
grantee ftiall have it by way of demife. Dyer 56. 

Of grants ferae change the grantor with femething he 
Was not charged with before; others difeharge the gran* 
tee of femething wherewith he was before charged, or 
chargeable. If a man grant to me a rent-charge; and 
after I grant to him, that he (hall not be foed for this 
rent; this is good to bar me of bringing an adion, tho’ 
I may ftill dittrain for the rent: And if one grants to his 
leffee for life or years, that he (hall not be impeached for 
wafte ; it will be a good difeharge, and may be pleaded. 
7 H. 6. 43* Bro. Grant 175. Kehn. 88, See 1 Rep. 
147. 10 Rep. 48. and tit. Condition. 

H. Who may make grants , and who may take by grant. 

Any natural perfon, or corporate body, s (not prohibited 
by law, as infants, feme coverts, monks, <sc.) may make 
a grant of lands, and be a grantor ; and an infant, or 
woman covert, ihay'be a grantee. Berk. 3, 4, 43, 
Though the infant at his full age may difagree to the 
grant , and the Hulband difagree to the grant to his wife. 

nu. 

But herein the law diftjuguifhes between fuch grasses 
as are void, and only voidable; the firft of which are all 
fuch gifts, grants or deeds, made by an infant, which do 
not take tfied by delivery of Ms hand; as if an infant 
give a horfe, and no delivery of the horfe with his hand, 
m»d the donee take the horfe by force pf the .gift, the in¬ 
fant ftiall haye an ion of trefpafs, for the grant was 
merely void. Perk. ft&. xa, 19. But ifaa infant enters 
into an obligation, makes a feoffment, levies a fine, or 
faffers a recovery, thefe ate not void, only voidable. 
Perk. ftB. 12, 13* 

A grant by a feme covert is void, for no afe of fear's 
can transfer that intereft which the intermarriage has veil* 
ed in the huihand. See t NewAbr. 648. Perk. ftBi 6. 
See Infant and Barm ana Feme* 

Grants made by pCrion* non/ana mmor'm, are good 
againft thcmfelvei; but they are voidable by their heirs, 
(Ac. A man that is born dumb, or dumb and deaf, if he 
have undemanding, by making figns, he may grant his 
land to another; not one Who 1 $ born deaf, dumb and 
blind alfe. I Co. . A perfon attainted of treafen, 

or felony, may make a deed of gift, or grant, and be 
good againft all perfens, except the King, and the lord 


of whom the lands are held 5 and for relief in prifen, they 
may be good againfttham likewife. 1 Inft. 2. Perk. /c$. 
16, 31. Capeicity. 

The grants of perfens under dufefi are void, that is, 
if they were made under an apprehenfion of feme bodily 
hurt, or if the grantor were imprifoned without caufe, 
and the grantee refufed to releafe or difeharge him, uniefs 
he made fuch grant. 2 Inft. 48See Dureft. 

But menacing to burn houfes; 6r fpoil, or carry away 
the party's .goods, are not fufficient to'avoid tVe grant; 
for if he Arnold fuffer what he is threatned, he may fee 
and recover damages in proportion to the injury done him. 

4 Inft. 485. Perk. S*0. 18. 

If there he father and fen of the feme name, and the 
father grants an annuity by his name, without any addi¬ 
tion, it: ftudl be intended the grant of the father; and 
if the fen being of the fame name with his father grant 
an annuity without any addition; yet the grant is good, 
for he cannot deny his deed. Perk. ft8. 37. 

There are but few (if any) perfens excluded from being 
grantees, therefore a man attainted of felony, murder, 
or tredfon, may be a grantee; fo of the King’s villein, an 
alien, one outlawed In a perfonal a&ion, or a baftard, 
may be grantees. Perk. ft&. 48. A bkftard, who is 
known to be the fen of fuch a one, may purchafe, or be 
a grantee by fuch reputed name; for all furnames were 
originally acquired by reputation. Co. Lit. 3. 2 RoL 
Abr. 43, 4. 

* A feme covert may be a grantee, therefore if a 
rent-charge be granted to a feme covert, and the deed is 
delivered to her without the privity of her hulband, 
and the hulband dies before 'any difagrceement made 
by him, and before any day of payment, the grant 
is good, and ftiall not be avoided, by faying, that the 
huihand did not agree, €ifc. but the disagreement of the 
hulband ought to be Ihewn. Perk, ft 3 . 43. 

Altho* aggregate corporations are invifible and exift 
only In fuppofttion of law, yet they are capable of taking 
by grant, for she benefit of the members of the corpora¬ 
tion. Co. Lit. 9. 1 Stand. 344. 

U? die fttiltg. The King’s grant is good for 
himfelf And fucceffors, though his fucceftors are not 
named. Teh. 13. Before the ftatute de prorogation 
Regis, dowers, advowfens, and other things, have palled 
by the general grant of the King ; but by that ftatute they 
are to be granted in exprefs words. 1 Rep. 50. The King 
may not gratst away an eftate tail in the crown, lAe. And 
the law takes care to preferve the inheritance of the King 
for the benefit of the fucceflor. 2 And. 154. Style 263. 
See JenL Cent. 307. A grant may not be m^yde by thr* 4 
King which tends to a monopoly, againft 
liberty of the fubjeft: Nor can the King make a era * 
non obftante any ftatute made, or to be made; if he doth, 
any fubfequent ftatute prohibiting what is granted\ will be 
a revocation of-the grant. 11 Rtp. 87. Dyer 52. Where 
the King is reftrained by the Common law to make a 
grant, 3 he makes a grant non obftante the Common 
law, it*will not make the grant good; bat when he 
may lawfully make agree/, and the law requires he feould 
be tally apprifed of mm fa grants, hud not be deceived, 
a non obfteaeto (upplici it, and makes rile grant good; If 
the words are not diffident to pafs the thing granted, a 
nose obftante will toot help. 4 Rep. 35* NelftAbr. 904. 

If a grata is made by the King, and a former grant is 
in being of the feme wig, if $ m not melted, t h sgm gf 
will be vdidt And recking \y^iigrm t when tSiCis 
another good# may forte the King’s grant void . 

77. Cre. Cat. 143. But there may be a non gamete to 
a former grata. If the King is deceived in hisj|rmw, as 
where it contains mere then was intended to be gramtdi 
or If there be any deceit in tie confederation, St. fuch 
grant of the Xiagh wJdk $ ! Mf* 94 * Um. 293. And 
the Kfoi'sgiWtof/'may t&nmk hr reafon of immAtfi 
ns if Am enddhttes are gristed, without faying in P«r- 
ticular what dktf*s, ^ 1* Rtf* 4 6, But where there 
Si « partfottW omi^^ Jtoecedmg, they fluijf not be de¬ 
ferred by any focemfoftr or miftrte which follows y And 
there is a diftinaion where a xhiftake of ritfeis prejinfi* 
cial t the King, and when it, is in feme deferipthm of 
the,thing- which i* fepfdiaental only, and not material 
1 or 
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Wr ifluabfe. i Mod. 195, The King grow* the manor of | 
D. which he has by theattainder of a certain iperfon, tfc. 
and in fa£ the King hath it not fo ; this grant it void, 

10 Rep. io^. 

If the King grants a m?fluage of the value of 5 /. a 
year to A. B. and it be of the yearly value of 10 /. the 
value being in the fame fentence with the grant, will 
make it void: Though if it be mentioned in another 
fentence it may be good. Jink. Cm , 261. The grant 
of the King to a corporation, that' they (hall not be im¬ 
pleaded* for lands, nor for any caufe arsing there, elfc- 
Where than before themfelves/fcsV. This doth not bind 
the King where he is party : And the King by his grant 
cannot exclude himfclf from pfofecuting pleas of the 
crown; for it concerns the pubuck government. Kthe. 
S 3 . Dyer 376. Jehk, Cm, ipo. 

The King’s grantee (hall not forfeit for nan-paytaent 
of rent, where the rent has been anfwered before nrocefe 
iiTued. 21 Jac. 1. c. 25. Grants of felons goods how 
to be inroiled. 4 te j W. & M. c. tt. ft 1. The 
crown reft rained from granting lands, except for 31 years, 
tec. i Ann. ft. 1. c. 7. fe&, 5. Forfeited eifates ex¬ 
cepted. 1 Ann, ft, 1, <. 7. Je&. 8. 

The King cannot grant a thing intruded to him in re- 
fpett of his fevereignty; As, the lapfc of a church, before or 
after it becomes void, z Ral. 187. /. 32, 35. Nor> pur¬ 
veyance, butlerage, prifage, Df. 2 Rd. 187. L 35, 
Nor, the power to make a difpenfotion of a ftatute. 7 
Co, 36. h. So he cannot grant the lands* or goods of 
a recufant convi&, before the commiflion returned. 2 
Rol. 184. /. 20. Nor, the lands or goods of One attaint* 
ed of treafon, before his attainder. Per 6 ft, 5. rent, 
Dy, 108. a, Tho* the treafon was committed at the tame 
of the grant, and the forfeiture has relation ip foe offence. 
^ Dy. 108. 

$0 the King cannot grant the profecution, or execu¬ 
tion of any penal Astute to another; for it is intruded 
with him as the head of the pubiick-weah R. 7 Co, 
37. a. Nor, the penalty or benefit of a penal (Unite, 
before it be recovered. 7 Co. 36. b. 37. 4. Nor, any 
fine or forfeiture of a particular perfon, before Re be con¬ 
victed. Declared by the Stat. 1 ff.if M. 2. that fuch 
grant or promife is illegal and void. 

C;attf$, Is ufed for grandees, in the Pari. Roll 6 Ed, 3. 
a. 5, 6.— —Ms Us ditz Count #, Barthes, te autre Grants, 
tec. 

(Pjafefotartb, The grafting or turning Up the earth 
with a plough; whence the cuftomary fervice for the in¬ 
ferior tenants of the manor of Amcrftdtn in Oxfordjbire * to 
bring their ploughs and do one day’s work for their lord, 
w gas calipi grafts* hearth or grafs-burt: And we ftill fay the 
lightly hurt, and a bulldt grafts [on any 
ate, wh 3 h it gently turns up the farfaceof what itftrikes 
upon. Punch. Antif. 406, 497. 

fiSfjfoil, A little wood or grove:- — U nam Carucatam 
terror am gravis & faftutis ttdem perttntn. Mon. Ang. 
Tom. 2. p. 198. Co. Litt. 4. 

Ciatare fi (Rtakatfo, An accufation or impeachmjpef 
Leg, Etheld. cap. 19. 

<B*abe. The names of places ending with g come 
from the Sax. graft, a wood, thicket, den or cave, 
Cfoget*, Of foals and ftoncs (hall give to everyone 
their weight of filver and gold, on pain of imprifoniment. 
Stat. y Ed. 3, cap. 7. 

#3tt3lev* (Pecuarim) AJweeder, Or keeper of cattle* 
renrioned in the SiatutejrHm 8. See dttU. 

underftood of foe Tern- 
ponfi hotdsJfT the higher houfe Of Pariiaxbetit, as by 
Stat. 3 V ; cap. t. and fometimes of the members of 

the Houfe of Commons, as by 2 R . 2. 

^ See. Keeper aft the Great 

n e. Good Hktsigor allowance) In our 
law fignfofo fa^stofoa 1 as to make free to the pandas, 
is 1 to agffa wsfihf andfefody them for an offence done. And 
where it isfeidin ©vrftattttcs, thaiju%nfont (hall be put 
in fofpence till gfoHf fo*d* to foe King of his iebt; it w 
taken for fetisfedtidfo i : & 2. fap. 25. 23 Ed, $• cap. 

*»' "'"-s . 
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Cloth* Of the King's Honjhotd, fo termed from 
fo|PJpv*» cloth on the table, is a court of juft ice cpmpoted 
of foe Lord Steward, Treasurer of the Houfhold, Comp¬ 
troller, and ofoer officers, to which is committed the go¬ 
vernment and overfight of the King’a court, and the keep¬ 
ing Of the peace within the verge, tec. See Ccant/ag- 
henjk. 

#ietlthelD or Cjeen^hue, Is all one with vert in forells, 
Vdm Mamwood, Par. 2, cap. 6. num. 5. 

tfieentanb Company. A joint (lock of 40,000 /. was 
by ftatute to be railed by fubferibers, who were incorpo* 
fated : And the company to ufe the trade of catching 
whales, &c. into and from Greenland, and the Greenland 
Teas j they may make by-laws for government, and of per- 
fons employed in their (hips, &c. Stat , 4^ 5 r. 3. 
tap. 17. Rut any perfons who will adventure to Green¬ 
land for whale-fifhing, fit all have all privileges granted to 
foe Greenland Company, by k Ann. cap. 10. Any fub- 
je£ts may import whale-fins, oil, &c. of fifh caught in' 
the Greenland feas, without/paying any cuftoms, &c. 
Stat. 10 Geo . 1. tap. 16, And (hips imployed in the 
Greenland fiihery are to be of fuch burden, provided with 
boats, fo many men, fifiling-lines, harping irons, tec. 
and belicenfed to proceed; and on their return (hall be 
paid zos. per tUn bounty for whale fins, teft. imported. 

6 Geo. 2. cap . 33. A furfoer bounty, or allowance of lor. 
a tun, is gianted to fob company, to be paid by the com- 
miflioners of foe cuftoms, during war; and foe Tea¬ 
men (Rail not be impreffod from that fervice, by 13 Geo. 

2. cap. 1% 

A fecond bounty of 20 /. per tun.given. 22 Geo. 2. 
r. 45. 28 Qeo. 2. c. 20. No larger bounty than 400 tuns. 
28 Geo. 2. c. 20. jkSL 6, E vegy (hip employed in the 
fifiiery to have one apprentiCc for every 50 tuns burden. 
28 Geo. 2 , c. 20. fe&. 5. Bounty may be infered. 28 
Get* 2. r. no. ft&. 12. 

IP$t * There is jm ancient cuilom within the 
manor of Writtel in foe county of Bftfteu, that every tenant 
whofe fore-door opens to Gnenbnty, (hall pay a halfpenny 
yearly to the fold, by the name of grm ftfatr. 

Vieen Is wheie eftreats are delivered to the (he* 
riffs out of foe Exchefuer, under foe foal of that court, 
made in green wax, to be levied in foe feveral counties t 
this word is mentioned in foe ftatute 43 Ed. 3. cap . 9; 
and 7 H. 4 cap. j. 

tfptenbodfo foofpitai. A duty is laid on all foreign* 
built ftups for foe relief of decayed fifamcn in Greenwich 
Hoftpital, igc. by Seat. t. Jac, 2. cap+ i%. And every tea¬ 
man (hall allow out of ms wages 6 d. a month,, for the 
better fupport of foe faid hofpiul; for which duty re¬ 
ceivers are appointed, who may depute officers of the cu¬ 
ftoms, tec, to colleft the feme, ana examine on oath ma¬ 
tters of (hips, tec. Step W. 3. c. 23, ter. 10 Ann. 
2 Geo. t. cap* 7, 

Provifioni for feasting the payment of the 6 d. per 
month from privateers. 18 Geo. 2. c. 31. Regulations 
for fecuring priue-money belonging to foe hofoital. 20 
Geo. 2. c. 24, Penalties on peniiouers or fervants pawn* 
ing cloths or imbezilling Bores. 20 Geo. 2. e. 24. fteB. 

The governors empowered to grant out pea ferns to 
demptmxtm. 3 G/of. c. ifi. Bte Nayy tod Mariner, 
ithtfatf (Sa x.GereftaJ A wmd ofpower and aufoprity, 
fignifying as much as ernes os ndctcomes $ and hence comes 
onr Jbriwe,portreeve, fee. wlfofo by foe Saxoks ^wftfk written 
ftiregerefat portgerefa. Lmhp* ik his expofidon of Saxon 
words, verto prxfofeus, makesit foe feme with true* See 
Hwedtn Pert. poftcr, Atmal. M. %efi. 

A kind Of fmaU fifo. Siat.,22 Ed, 4. 

(K^ifo, Is a Safa# word, fignifying peace. Term de 
Ley.. r# <, { , ^v;"''' 

,$*X. Grytkkofae l e. Pads fra&ie} 
Breach of foe peaoe.*«-/a esam RfaUs Grifobrcche 100 

SoLjpmAmk, eupvffi. 

„{fe Me kmis\ A place of fanauaye 

W4M fogamriy fott who m»t)(fod merchan- 
di^W. $7*7*1 5k ^ ^ particular and 
w«U kaown isw*; cettom duties for grocery wares 

and 
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fcnd drugs, are particularly afccrtained, by the ftatute 2 
If. €af At. Sefi 2. r. 4. 

Raifins imparted to pay but five pounds, and currans 
Dfty (hillings for every hundred pounds value. 4^5 
W. bl I r f. c. 5. 100. Cunam imported in Englijb or 
Venetian fhippiug, how exempt from paying of the fub- 
fitly gran It'd by 3 & 4 Ann. c. 5. f:d. x. 4 Ann. c. 6. 
fed. 3. 8 Am. c. 13. /ivA 21. Every hundred weight 

of raifins imported pays five {hillings* 8 Ann. c. 7. 
Jr8- 6. Importers of raifins what time to have for pay¬ 
ment of duties, and what allowance for prompt payment. 

8 Ann. (. 7. Jed. 12. Landing raifins without entry, or 
unihipping with a defign to land them before payment of 
duties, what to forfeit. 8 Ann. c. 7. fed. 14, *7. Du¬ 
ties in what cafes to be repaid on exportation. 8 Ann. c . 
fed. 15, And howto be levied. 8 Amu c . 7. fed. 16. 
idc Armatarius. 

<E>?0mid A deep p : t, or bituminous place, where turf| 
arc dug to burn. Homed. 438. Alsn. Ang. Tom. 1. /. 
* 43 ; 

#*|00!lt, Is the name of a frrvant in fome inferior place. 
33 Hen, 8. cap. 10. and is generally applied to Servants 
in (tables: But it hath a fpecial fignification, extending 
to Groom of the Chamber ; Grom of the Stole, &c. which la It 
j\ a great officer of the King’s houfhold, whofe precinft 
is properly the King’s Bed Chamber, where the Lord 
Chamberlain hath nothing; to do ; and foie fignifies a 
robe of honour. Lex Conf.itui. p. 182. Vide Canto. 

( 2 nOOm-f 3 o?tC?, An 'officer or fuperintendant over the 
royal gaming tables', and in Latin is writ Aulix Reg: or ja¬ 
nitor Primarius. 

dbjofs, (Griffis) In grefs, abfolute, intire, not depend 
ingon another; as anuentlv a villein in grojs was iuch a 
fervile perfon as was not appendant or annexed to the lord 
Or manor, and to go along with the tenure as appurtenant 
to it; but was like the other pcrfonal goods and chattels 
cf his lord, at his lord’s pleafure and difpofal: fo allb 
advowfon in grnfs differs from advowfon appendant , being 
diliinti from the manor. Co. Litt. 120, See Mad. Com. 

2 V. 22. 

<£?0ffc bobs, (Fr. Gres boh, i. e* great wood) Signifies 
fuch wood as by the Common Jaw or cuftom is reputed 
timber. 2 Inf. 642. 

(COIHUtOH itt, or Common at large,) is fuch as is 
neither appendant nor appurtenant, to land, but is an¬ 
nexed to a man’s perfon ; being granted to him and his , 
heirs by deed : or it may be claimed by preferiptive right, j 
as by parfon of & church, or the like corporation folc. 
This is a frparatc inheritance, entirely diftinft from any 
landed property. Iilack. Cent. 2 V. 34. 

( 2 ?;Ofs 4 DCig!;)t, The whole weight of goods or mmhaji- 
Aife, dull and drofs mixed with them, and of the died, 
bag, feV. out of which tars and tret are allowed. Mer¬ 
chant's Did. 

<fi?20f, (Fr.) A den, cave, or hollow place in the 
■ground ; alfo a fiiady woody place, with ipriugs of water. 
2 . Fr. Did. 

#|0un&ajJC, A cmlom or tribute paid for the (landing 
of a fhip in a poir 

(Shuttle, Are the red anti black heath game, for pre¬ 
fer ving of which, no heath, furxe or fern Jhall be burnt 
on any heaths, moors or other wades, between the ird of 
February and 24th of June, by Sfdt. 4 5 W. (A M. e. 23. 

dbjoimie. An engine to ilrctch wollcn cloth after it is 
woven; mentioned 43 Ed. 3. e. 10. 

L a rate fo called and paid in Come 
places for the tithe of every fat bead, ox, or other unfruit¬ 
ful cattle. Clayton's Ftp, cj2. 

(From the Fr. Grayer) Signifies the principal 
officers of the fored in general. 

0 U 8 £tb (Fr. Gatde, Lat. Cujhdia) A cuftody or cart of 
defence. And (omenir.es it is uied for thofe that attend 
upon the fafety of the Prince, called the life guard\ tfc. 
foretimes fuch as have the education and guardianjhip 
of infants ; Sometimes for a writ touching wardjhip, 99.. 
droit de gard, ejethone de gard, and rav foment dc »ard. 

F. N. B. 139. 

Coattf «*, (Fr, Cufos, Guardians) Sig¬ 

nifies him who hath the charge or cuftody of any perfon 
•r thing; but commonly he who hath the cuftody and 
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education of fuch pcribtts as are not of fufiicient diferetion 
to guide themfelves and their own affairs, as children and 
ideots, (ufually the foririer) being as largely extended in 
the Common law as tutor and curator among the civilians. 
Blount. 

Under this head we may confider, 

I . The feveral kinds of guardians, and how they are 

appointed. 

II. Who may be guardian, and of the guardians interefl in 

the body and lands of the ward, and what he may 
lawfully do, fo as to bind the infant. . --** 

III. Of the infant's remedy againfi the guardian, and of 
obliging him to account, See. 

I. Of the feveral kinds of guardians, and how they are 
appointed. * 

A guardian is either legithnus, iefiamentarias, datus , or 
cufumarius ; he that is a legitimate or lawfhl guardian is 
fo jure communi, or jure naturdi ; the firft as guardian in 
chivalry, in fad, or in right; the other de jure naturdi , 
as father or mother: A tefiamentary guardian was by the 
Common law; for the body ol the minor was to remain 
with him who was appointed, till the age of fourteen; 
and as for his goods it might be longer, or as long as the 
teftator appointed ; but as to this matter there are feveral 
ft a tines ; Guardtanus datus was by the father in his life 
time, or by the Lord Chancellor after the death of the fa¬ 
ther; and where therdris a guardianjhip by the Common 
law, the Lord Chancellor can order and intermeddle; but 
where by ftatute, he cannot remove either the child, or the 
guardian : Guardianjhip by enfant, is of orphans by the 
ctjftom of London , and other cities and boroughs; and in 
copyhold manors, by the cuftom it may belong to the 
lord of the manor to be guardian himfcjf, or to^appoim 
one. 3 Sulk. Rep. 176, 177, The guardiar.Jhips by the 
Common law, are guardians in chivalry ; (taken away 
by ftatute) guardians by nature, fuch as the father or 
mother; gurdians in focagc, who are the next of blood, 
to whom the inheritance cannot defeend, if the father does 
not order it other wife ; and guardian bccaufe of nurture, 
when the father by will appoints one to be guardian of 
his child. 1 Inf. 18. 2 Inf. 305. 3 Rep. 37. 

The firft llatute, that gave the father a power 
of appointing, was the 4 6 5 W. fcf M. tup. 8. 
which provides under fevere penalties, fuch as fine and 
imprifonment lor years, “ That nobody (hail uke away 
any maid or woman child unmarried, being within the 
ag« ol iixuTn year*, out of or from the poffdlion, cuf¬ 
tody or governance, and again!! the will of the father o fs 
fueh maid or woman child, ur of fuch perfon^r perils 
to whom the father of fuch maid or woman 
Lit %>jll and teftament, or by any other ail 4n his Int- 
time, hath or (h 11 appoint, a/lign, bequeath, give or 
giant the order, keeping, education and governance of 
iuch maid or woman child/* 1 Sid. 362. 

Guardi a. dip byfatute, is by the 12 Car. 2. cap. 24. 
by which jt is enabled, “ That a father by deed in his life- 
fW, or by will, may difpofc of the cuftody cf his cliild 
under ta»cnty<one years of age, ar.d not married at the 
time of his death, and whether then born, or in ventre 
fa mere, during the minority, to any perfons, not PopHh 
rccufants; who may maintain action of trefpafs, tjc. 
again ft unlawful taker of fuch children, and take 
into cuftody their land*, And by this ftatute the fa¬ 
ther may appoint a guardieuri^f. his heir, for any time till 
he is twenty-one years old; *n<&%b-zugrdia* Jhall have 
the like, remedy for lus ward, as tb eguardsAk. in Ibcag< had 
at Common law. 2 Nslf Abr. §\\. Butfather 
appoint no guardian to his child, the ordinary or fpiritual 
court may appoint one for the perform I eflatcjaatiJ the age 
of fourteen ; And as to his lands, there (hall "be a guar¬ 
dian in focagCj, tfc % as heretofore. 2 Lev.z&z, 

If a bifjiop appoints a guardian of goods and Jands, 
it will be void; lor it may be only of goods and chattels; 
and guardianjhip is a thing cognifabie by die temporal 
courts, where a devife is made of it, which courts are to 
judge whether the devife be purfimnt to the ftatute. j 
Vent.' 207. A copyhold tenant is not within the Statute 
X 2 Car. 2. e . 24. to difpofc of the cuftod) ofhis children j 
z foy 
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for it belongs to the lord or other?, according to the} 
cuftom of the manor: tint the lord of a manor duth no 
power by the Common law, without fome particular <uf 
tom* to grant the guardianship of an infant copyholder. 

3 Lev. 395. Lutw. 1190, Guardianjbip are not only 
by the Common law, by Statute law, and by particular 
cuftcm ; but arc alfo diftinguilhed into guardian in focage, 
guardian appointed by the father, and guardian afligued 
by the court. 1 Lill.Ahr . O55* And a father or mother, 
without alignment, arc guardians of women, children, 
fc>V. St A. 4 & 5 P. b At. cap . 8. A female infant 
may-bc brought into court, and allied whether Ihc be 
willing to flay with her guardian. 

The hujfcand of a woman under age cannot difavow a 
guardian made by the court, for his wife, 1 Vent. 185. 
An infant, 'tls faid, cannot revoke the authority of the 
guardian : but the court may discharge one guardian, and 
affign another at their difcretioit; and the jufticcs of JUft 
prius , isle, may uflign a new guardian . Palm. 25a. Style 
456. Noy 49. 1 Daw, Ahr . 604. Tl>c court will alugn 

at guardian to an infant to fuc, or defend a&ions* if the in¬ 
fant comes into court and defires it: or a judge Ut h#s 
chambers, at the defire of the infant, may afflgna perfon 
named by him. to be bis guardian \ but this laft is no re¬ 
cord until entered and filed by the clerk of the rules: the 
heir mull be in perfon in court, for the appointment Of a 
guardian for his appearance. 1 bill . 656. 2 Leon. 

238. ■ ; 

U. Who may It guardian, and of the * guardian's intereft 
in the body and landk of the ward, and what he may 
lawfully do, fo as to hind the infant. 

Where land dtfeeuds of the part of the father, there the 
next of kin on the part of the mother Ihall have the guar* 
dianihip; and fo on the other fide, and not fuch aldnf- 
man as may have ^ny benefit by his death. 1 CVc. 825. 
Moor, cap . 872. The tide it fon of the half blood* fhall be 
guardian in foe age, to a fon by a fecohd venter; and the 
guardianflup in focage continues till the minor attains 
the age of fourteen years, and then he may chufe 
his guardian before a judge, at his chambers, or in court* 
or ih the Chancery : alfo after the minor is come to the 
age of fourteen, he may fue his guardian in focage to ac¬ 
count as bailiff, life. Cro.Jae . 219. Though a father 
is guardian by nature, yet a man may be guardian to an 
infant againft his father, for prevention of wafte ; which 
is a forfeiture of guardianfhip Hard, 96. 

If a woman hath iiTue a fon by a former hufband, and 
marries a fecond hulband, fcifed of focage lands* by 
whom flic has iiTue another fon* and the hulband and 
dfe leaving the faid fon under fourteen* his brother 
blood fhall be guardian in focage, as next of 
km, to whom the inheritance can't defeend. Cro. Eliz. 
825. 2 And. 17I. Moor 6^. Z Jon. 17. 

An infant, idcot, luuatick, non compos, one blind and 
dumb, deaf and dumb, or leper removed* can't be guar¬ 
dian in focage. Co. Lit. 88. h. 

It is clearly agreed, That the King as pater patrLo, 
is univcrfal guardian of all infants, ideots an d !u y idteks, 
who can't take care of themfelves; andjw^kUcafe can't 
be exercifed otherwife than by appoijjlfng them proper 
curators or committees j it feems Alto agreed, that the 
King may, as he has done, dgjdgate the authority to 
bit Chancellor ; therefore j^this day, the , court of 
Chancery is the only propej^Court, which hath jurifdiftion 
in appointing and rempMg guaxdians, and in preventing 
them and %bufing their perfon* of eftates. 

ztnft, lAfT+Co. ig 6. Beverley's cafe,and in StAvndf. 
PrarT^y* 

And as the court .of Chancery is now invefted with 
this authority* hence in every day’s practice we find that 
court determining* as to the right of guardianlhip, who is 
the next df loft* and who the molt proper guardian; as 
alfo orders are made by that court on petition, or motion 
for the proVifiott of idrants during any difpuie herein ;nas 
likewife guardians removed err compelled to give fecunty; 
they and others punched for abufes committed on infants, 
and effeflual care taken to prevent any abufes intended 
them in their perfon? or estates; all fuch wrong* and 
injuries being reckoned a contempt of that court/ that 
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hath by an cftablifhed jdrifdi&ion the protefUort of all 
p<rfons under natural (inabilities. 2 Mod. 177. 

Gmardim in focage (hall make no wafte, nor fale of the 
inheritance, but keep it lately for the heir: and where 
there hath been feme doubt of the fufficicncy of a guar* 
dian in focage, the Chancery hath obliged him to give 
lecarity. 2 Mod. 177, Alfo a guardian may be ordered 
to enter into fccurity by recognifance, not to fuller a fe¬ 
male infant to many whilft in his cuftody ; and to permit 
other relations to vilit her, ISc, 2 Lev. iz8. And the 
court of Chancery will make fuch guardian give fccurity 
not tp marry the mfant without the court is firtt acquainted 
with it. 2 Chan. Rep, 237. Before the ad of 12 Car. 2. 
c . 24. Tenant,in focage might have difpofed of his land* 
in trull for the bench* of the heir; but it is faid he could 
not devife or difpofe of the guardianlhip or cuftody of the 
heir from she next of kin to whom the land could not de¬ 
feend, becaufe the law gave the guardianlhip to fuch next 
of kin. Kekv. 186. But now tenant in focage may no¬ 
minate whom be picafes to have the cuftody of the heir* 
and the land fhall follow the guardianfhip, as an incident 
given by law to attend the cuftody $ and fuch fpecial 
guardian cannot aflign the cuftody by any a&, the trull 
bring perfbnal; nor fhall it go to the executor or admi~ 
nillrator of th 0*guardian, but determines by his death. 
Vaugh, 180. Dyer 189. 

As the law hath invefted guardians not with a bare 
authority only, but allb with an intereft till the guar - 
dianjhip c cafes; fo it hath provided feveral remedies for 
guardians againft thofe who violate that intereft ; there¬ 
fore at Common law there were remedies both droi¬ 
tural and poffeifory, to recover the guar dianjhip. 1 Inft. 
90. 9 Co. 72. 

hguardianjhtp of a minor is an intereft in the body and 
lands, &c. of one within age. Guardians to infants; 
appointed by the court to fue* may acknowledge fatif- 
f'a&ioa upon the record, for a debt recovered at Jaw for 
the infant. Trin. 23 Car. B. R* A guardian m focage 
may keep courts, in the infant’s manors* in his own name, 
grant copies, &c. He is dominus pro tempore, and hath 
an intereft in the lands. £><?. Jac. 91. Such guardian 
may let t^e land for years* and avow in his own name 
and right; and his Ieflee for years may maintain eject¬ 
ment : but he cannot prefent to an advowfon* for which 
he may not lawfully account; and the infant muft prefent 
of wharfoever age. Cro. Jae, 98, 99. Though it is 
faid, if the infant be within the age of difcretion* his 
guardian may prefent. 8 E. 2. 10. A guardian for nur¬ 
ture of tlie minor appointed by will* hath power to make 
lcafes at will only. Cro . Elite, 678* 734. Guardians are 
to take the profits of the minor's lands* tAe, to the ufe of 
the minor* and account for the fame: they ought to fell 
all moveables in a reafonable time, and turn them into 
land or money, except the minor is near of age* and may 
want fuch goods hixnfelf: and they (hall pay intereft for 
money in their hands, which might have been put out at 
intereft; in which cafe it fhall be prefumed the guardians 
made ufe of it themfelvc*. 3 Salt. 177. 

.a 

HI. Of the infant's remedy againft the guardian , and of 
obliging him to account, St c. 

At Common law, both a prohibition of wafte* and an 
a&ion of wafte, lay againft a guardian in chivalry and a 
guardian in focage* for a voluntary, but not for periftiflive 
wafte, or wafte done by a ft ranger. 2 Inft. 305, By the 
Common law* guardians in focage are accountable to the 
infant* either when he comes to lute age of fourteen years, 
or at any time after* as he thinks fit. Co. bit . 87. 
But the guardian* on his account* fhall have allowance 
of all reafonable expences; and if he is robbed of the 
rents and profits of the land without his default or neg¬ 
ligence* he fhall be difeharged thereof upon his account; 
for he is in thd nature of a bailiff or (ervant to the in¬ 
fant, and undertakes no otherwife than for his diligence 
ja$d fidelity., to. lit, 89. «. 

If a guardian takes a bond for the arrears of rent, he 
thereby makes ithi|own debt* and (hall be charged with 
it, 2 Chau. Rep. 97. Wall and Buckley. If a man during 
a perfon's|infaudy receives the profits of an infant's eftatc* 
and continue? to do lb for feveral years after the infant 

c comes 
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tomes of age, before ^ny entry h wade on him ; yet he 
lhall account for the profits throughout, and not during 
the infancy only. Abr . Eq. 280. Yallop and Hklworthy. 
A receiver 1 to the guardian of an infant, who has had his 
account allowed him by the guardian, lhall not be obliged 
to account over again to the infant when he comes of age* 
Placed. Chan. 535. 

A guardian lhall anfwer for what is loft by his fraud, 
negligence or omiflion; but not for any cafuai events, 
as where the thing had been well but for fuch an accident. 
Lift. 123. On accounting of guardians, they (hall have 
allowance of colls and cxpences; and if they are robbed, 
lAc. without any default or negligence, they fhall be dif- 
charged thereof. 1 Inft. 89. In gmrdian/hifs of great 
eftates,' the guardians generally pafs their accounts yearly 
in the Chancery, for their better jollification when the 
minor calls them to a general account at his* full age. 
By ftatute, guardians are to retain the lands till the heir 
comes of age, and then reftore the fame as fully Hocked, 
Ur. as received. 9 H. 3. cap. 3. They (hail fuftain 
the land, without destruction of any thing. 3 Ed* 1. cap. 
2 1. And perfon s who as guardians hold over, Without 
the content of the perfon neat intitled, lhall be adjudged 
trefpaflers, and be accountable for profits, &c. Stat . 6 
Ann* cap. 18. Adion of account may be’brought agaiaft 
the executors or adminillrators of a guardian, &r. Stat, 
4 Ann. c. 16. 

An election of a guardian by a minor. 

K NOW all met* b prefents, That 1 A. B. fin 
and heir cf, &c. dectafid, being now above the age 
of eighteen years , have elected and chofin, and by theft pre- 
fonts do deft and chafe C. D. of, &C. to be guardian of my 
perfon and eftait, until 1 fhall attain the age of twenty-one 
years, and I do hereby premife to be ruled and governed by him 
in all things touching my welfare; and 1 do authorife and ini- 
power the faid C. D. to enter upon and take poffijfion of all 
and every my mejfuages, lands , tenements, hereditaments and 
premises whatfiever, fit Hate, lyptg and being in , &C. in the 
county of, &c. or eifi where, whereunto I have or*may have 
any right or title, and to let and fet the fame, and receive 
and take the rents, ifiues and profits thereof \ for my ufe and 
benefit, during the term aforefaid ; giving and hereby grant - 
ing unto the faid C. D. my full power in the faid premiffis; 
and whatfiever he /hall lawfully do or caufi to be done in the 
premiffis, by virtue hereof, I do hereby promife to ratify and 
confirm . In witnefs, Uc. 

tiPttarttan be I'edrmatp, Is the guardian or warden of 
the Stannaries, or mines in the county of Cornwall, &c. 
17 Car . 1. cap. 15* 

feuarhiatlS be I’fegMO, Churchwardens, who are offi¬ 
cers chofen in every pari th to have the care and cuftody of 
the church goods; and they may have an adion for fuch 
goods, and have divers powers for the benefit of the church. 
Star. 43 Eliz. cap . a. * 

(IPuarbfiUlS Of tbs fee&c, A& thofc that have the 
keeping of the peace; wardens or confirvators thereof. 
Lent: Ik Eiren , lib. 1. cap* 3, 

d&uorbfeii of the Cinque f&oj&U, Is a magiftrate that 
hath the jurifdi&ion of the ports or havens, which are 
commonly called the Cinque Ports, who has there all the 
authority and jnriftli&ion the Admiral of England has in 
places not exempt: and Camden believes this Warden of 
the Cinque Ports was firft ereded among us in imitation of 
the Roman policy, to fttengthen the lea-coafts againft ene¬ 
mies, (Ac. Comb. Br. 238. 

feuarbfan of the fepftitualtfea. The perfon to whom 
th tfpiritualjurifdiftion of any diocefe is committed, during; 
the vacancy of the fee, is called by this name, 25 H. 8. 
cap. 21. The archbifhop is guardian of the fpirituahies on 
the vacancy of any fee within his province; but when the 
unhiepifcopal fee is vacant, the dean and chapter of the 
arch hi (hop’s diocefe arc guardians of the fpirituahies, viz. 
the fpi ritual jurifdidion of Jim province and diocefe is 
committed to them, z Roll. *Abr. 223. The guar- 
dim of the fpirituahies it is faid may be either guardian in 
law, jure magi fir Mm, as the archbiftiop is of any diocefe 
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ib his province; or guardian by delegation, being he whom 
the archbifhop or vicar general doth for the time appoint. 
13 Elite.. cap. is. And the guardian of th* fpirituahies 
hath all manner of ecclefiaflical jurifdidion of the courts, 
power of granting Jicences and difpenfations, probate of 
wills, (Ac . during the vacancy, and of admitting, and infti- 
tuting clerks preiented j but fuch guardians cannot, as fuch, 
confecrate or ordain, or prefent to any benefices. Wood's 

felietf, (Sax. Gift. Fr. Gift, a flags of reft in qjourney) 
A lodger or ftranger in an inn, Uc. A gueft who hath a 
piece of plate let before him in an inn, may be guilty of 
felony in fraudulently taking away the fame. 1 Hawk. 
P. C . 90. And a guell having taken off the fheets from 
bed, with intent to ftcal them, carried them into another 
room, and was apprehended before he could get away; 
this was adjudged larceny. Ibid. 02. Adion lies againft 
an innkeeper, refufing a gueft lodging, &c. See Inn. 

fettiittfC, (Guidagium) Is an old legal word, fignifying 
that which is given for fafe condud through a ftrangp 
land, or unknown country. Eft guidagium quod datur 
alicui, ut tnto conducatur per terram alterius . Confuetud. 
Burgund, p. 119. 2 Inft. 5 z6. 

fettflh, (from the Sax. Guildan, to pay) Signj|es a fra¬ 
ternity or company, becaufe every one was giuftfre, i. e. to 
pay fomething toward the charge and fupport of the com¬ 
pany. The originalof theft’guilds and fraternities is faid 
to be from the old Saxon law, by which neighbours entered 
into an affociatioj^ and became bound for each other, to 
bring forth him who (committed any crime, or make fatif- 
fadion tc the party injured, for which'purpofe they raifed 
a fum of money among themfelves, and put into a common 
ftock, whereout a pecuniary compenfation was made accord¬ 
ing to the quality of the offence committed* From hence 
came our fraternities and guilds; and they were in ufe in 
this kingdom long before any formal licences were grant¬ 
ed for them: though at this day they are a company com¬ 
bined together, with orders and laws made by themfelves, 
by the prince’s licence. 

Camd. Guildam Mercatoriam, Or the Merchant's Guild, 
is a liberty or privilege granted to merchants, whereby 
they are enabled to hold certain pleas of land, (Ac. within 
their own prccind. 37 Ed. 3. 1$ R . a. And Guild¬ 

halls are the halls of thofe fbcictics, where they meet and 
make laws, tAc. for their better government. King 
Ed. 3. in the 14th year of his reign, granted licence to 
the men of Coventry to ered a Merchant's Guild, and alfo 
a fraternity of brethren and filters, with a mafter or war¬ 
den, and that they might make chantries, beftow alms, 
do other works of piety, and conftitute ordinances touch-^ 
ing the fame, &c. And King Hen , 4. in the 
his reign, gave licence to found a Guild of the Wy-Cra, 
at Stratford upon Avon . Antiq. Warwickfti. 119, 522. 
Guild, or Gild, is alfo ufed for a tribute, or tax, an 
amercement, (Ac* 27 Ed. 3* 11 if. 6. 15 Car. 2, 
See Gilda Mercatoria. 

Or the chief hall of the city of London, for 
tlfa^necting of the Lord Mayor and Commonalty of the 
cityTiUciajyjg laws and ordinances, holding of courts, 
& r. —Gildanftia^wj/ar contintntur non folum mineres frater* 
nitates, fed ipfa itSSmcmitmm communitates. Spelm. It 
alfo fignifies the chie^^dt c if other cities and corporate 
towns. 

The fraternity isf Softer- 
ling merchants in London, calle^he StiHyard, %% Hen. 

8. cap. 8. ^ 

#s{ftfrMeitt0» Are rents payable to^thetaown, by any 
guild or fraternity; or fuch rents as formerly o^a^ed to 
religious Guilds , and came to the crown at the general dif- 
folution of monafteries, being ordered to be fold by the 
Stat. 22 Car. a. cap. 6. 

tffoiftw, Foreign coin;: th 4 German guilder is 3/. Bd. 
and the golden one in fome parti of Germany 4 s* 9 d. In 
Portugal it paffes for 5 s. but the Polqnd znd Hollandgelder 
is but a $. In Holland merchants keep their accounts La 
guiJdtn, (Ac. 

feme Of feuguft, (Gula Augufti, alias Goals 4 * Aaguft) 

Is the dzy of St. Peter ad Vincula, which is celebrated on 
the iff of Auguftt and called the Gule of Auguft, from the 
Lat. Gala a throat, for this reafon, (as pretended) that one 

f fyfirims. 
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Ahtirfnttt, a tribufte, having a daughter that had a difeftfc 
in her throat, went to Fope Alexander^ (the, fixth from St* 
£kur t ) and defired of him to fee the chains that St. fitter 
was chained with under Nero, which requeft being grant¬ 
ed, (he the fa:d daughter hiding the chains, wa* cured 
of her difeafe j whereupon*the Pope inftkutcd this fcift 
in honour of St Peter ; fed, as before, this day was 
termed only the calends of Auguft, it was on this occasion 
called indifferently cither St. tetir's Day ad faitcuiayfrtim 
what wrought the miracle,, or the Guk of Augujh, from 
thatpart of thfc virgin whereon it was wrought. l)urand*s 
Batknale Diwnerdnt, Ub, 7. cap. tty* ' It is mentioned 
F. N. B. 6*. P/fiW. 3(6. Sunt, Weftm. a. cap, 56 

127 id . 3. ' ' '* r; ; ' 

ffimtft. None may (hoot in, or keep in his houfe any 
gun, hand-gun, tSt. who ham not tods to the Vfclh© Of 
tool, a year, an pain of 10/. Nor fltttt any perfon fhcjOt 
in fuch gum, under the length of ope yard, or three ^nat¬ 
ters of a yaM, under the like penalty : if any do fa, one 
ihathath icq J,per atm. land, may fthfcr the gears un laW- 
fully kept and ufed; but then he mild brelk them within 
30 days, Orfhall forfeit 40 /. In fofeifo, parks and chpfes, 
thoffe Who have power from the King to take away guns, 
may retain the fame. Stat, %$ H*,%* cap. $* 

It is lawful for all perfons, as W«dt Gran¬ 
gers as natural-born fubjeds, to import inf quknririerbf 
gunpowder, or falt-petrc, brim Rone, and other materials 
for the making thereof, and to make and foil gmpowdtr, 
&c. Stat. 16 Car. C cap, U*„ Bat ftO perfon tell keep 
more tlwn 600 lb. weight vf gunpowder, at any plates itl 
the cities of London and Wejlminfter, or the fuburbs, l$t. 
And perfons keeping more, not feihOiihg it on order'Of 
judices of peace, Ihali forfeit 26 j, for erery hundred 
weight: gunpowder is to be carried in Covered Carriage s, 
the barrels ciofe jointed, or in cafes, bags of leather, &c. 
5 Geo. l, cap . 27. , 

By a fublcqucnt ad, it is unlawful fof any perfem to 
keep in London , &c. above 260 lb. weight of gunpowder at 
onetime, beyond thefpaceof twenty-fourhiemrs, which 
incurs a forfeiture of the powder, or the value: and two 
iuftices may caufe (batches to be made, and th# fame to 
be feized and removed. t$c. \ Perfons obftru&ing the 
fearch, incur the penalty of 5/. Alfo none'ftfStll uie iron 
or fteel hammers, where gunpowder Is, on pain of 20 s. 
11 Geo. 1. cap. 23. PeHons who ate ho dealers therein 
are not to keep above $olb. of gunpowder in Linden and 
Weftminpcr, Or if they deal in it, not" more than too 
weight longer than twenty-four hours, though under dif- 
'"irent roofs; or oft the Thames, except in (hips paffiftg or 
jned^ft pain of forfeiting all fltch gunpowder, fsc. 

peace may iflue his warrant to fearch for 
da%eroua quantities of powder, and break open any 

e ace, if there be occafion, to feize the fame; which may 
: removed out of the limits afotefaid, and kept till de¬ 
termined in one of the courts, whether It be forfeited, tAc. 
And if any perfons permit others to have gunpowder in 
places not belonging to the owners, they ihali forfeit 
for every pound. , Stat tf Gee. t. tap* 33; 
powder tell be put on hoard ihips, i 
the river Thames, under 5/. penalty fi/'cveiy jo lb* 
weight, PAt* by 5 Qeo. 2. tap. to. Jfy the* Stat. %% 
Gee. ». cap* 3S. No perfon (halli^p gunpowder for 
more t^an twenty-four hours,one time, in greater 
quantities than 400 weightj jfi any houfc, iAc* in or 
within 100 yards of any the fuburbs thereof, or any 
market town g dyARfatii two* miles of any of the King** 
palaces, or cmMnifo of peg of his magazines for powder, 
'or more thiSaioO weight, in any other place wharfo* 
ever. : , 

Upon informative two jiiftices m&y grant fearch war¬ 
rants, and if mom fotiind/r it tell beforfoitad; iro greater 
quantity fori! be Carpet! at otte time than afoo weight 
in any land-carrhum, an# e000 in any open vef- 
iel; carriages ^ obvefoa, and barrels clofely hooped. 
Any perfon employed fo: any fiOrehOufo where gunpowder 
is kept, or in cohy^foi guftpOWder ffom one place to 
another, wilfullywhereby the gun¬ 
powder ihali he in' danger' mtdkjA fijre, tell forfeit ft* 
fop every 100 weight 5* facn iforenoufo; and iii defoult 
of payment be committed for ftot exceeding fix months. 


No pen^ty fhall be incurred for keeping above tbtt 
weight of gunpowder, in any warehoufe already boilc for 
mat pftrpoie, unlefs the fame be deemed dangerous. 
To obtain an exclufive patent for the foie making ot im¬ 
portation of gunpowder or arms, or to hinder others from 
importing them, is a prammm by 16 Car. i. c, 21. 
I jOc. 2. c. ^ 

Gunpowder, ^fr. (hipped after prohibition* forfeited# 
29 Geo, 2; c, 16. ft El. 2. Allowance on exportation of 
gunpowder continued to 29th of September 1771, 4, Geo. j. 
(« it. 

d^Urgitca, Is ofei as a Latin word for weares .• trts 
gurgites th agua die Afonew attaebtcCntur per homines de jertfi* 
femme. 1 Black Book Hereford, f. 20. See Gorce. 

and Cbntti, Engl. Goths, called fometimes futa, 
AHd by the Romans Get*, is derived from the ohl word 
JA, which fignifies a Giant: they were one of thoft three 
nations or people who left Germaiy, and came to inhabit 
thia iilknd* Leg. £dw. Confejf. tap. 33; 

'-CteteTO, A gutter or fpout to convey the water from 
te teds and roofs of houfeS: and there are gutter tiles^ 
eipetiany to be laid in fuch gutters, tsfe. mentioned in the 
Stat. 17W4. 

- 0 tefo 4 d*trCfob, Is a Brkijbi word which fignifies a 
payment Or fine, made to the lords of fome manors, upon 
the marriage of their tenants daughters; or otherwife on 
thrir committing incontinency, Bee Marchett. 

($ax,) A place of execution: omnia 
gwamowa, i. e, Occidendomm loca, totaliter regie fuhl in 
&*g‘ Hen. x* cap. ii. 

wFlfrttt, The name of a court held every three weeks 
id the liberty or hundred of fidthbenJo in the county of 
Warwkk. Itiqui/ic. ad quod Dairm. 13 Ed. 3. 

(gplttofte, A compeniation or amends for trefpafs, 
esPfv malm pro ttanfgreffiom, XL. Edgar. Regis, Anno' 
9 ® 4 * 

#ppdea. Formerly there,were foreign perfons,, cal^ 
ling themfelves Egyptians, or Gygfiet, a tenge kind of 
common wealth among themfelves of wandering impoftors 
and juggforS. 'Tis faid that when Sultan Selim coh- 
querod Egypt In the year 1517, fcvcral of the natives ro- 
fufed to lubmit to the Turkijb yoke, anddifperfed in fmali 
parties all Over the world, where their fuppofed skill in 
the black art gave them an univerfal reception, in that 
age Offuperitition and credulity. There are various laws 
againft perfons pittending to be gypfits, and wandering 
about, m. See 22 B. 8. *. 10. ilA z fi.ig M. c. 4. 
5 El. c. to. And fee Black. Com. 4 V. 165, 6, 7. 

< 85 ptoagf. Wandering monks, who pretending great 
piety left their own cloiucrs, and vihted others. Matt, 
fiarif. p, 490. 


, H. 

J T i fflmB Is a writ for the bringing up a 

I I jury, or fo many of them as refufe to appear upon 
the <venire facias, for the trial of any caufe brought to 
iffue. Old Nat. Br. z 57. And the habeas corpora jura - 
forum hi the court of C. B. fence for the lame purpofe as 
the diftringus jorator. in B. B. It commands the teriJF 
to have the jurors before the judges kt fuch a day, to pafs 
on the trial of certain parties, in foch 4 cxufe, fefr* 
firamf Solti. 308, 300. 

ftabean Honltui. The erreat writ of 
Where one is indited for any crime # before ju- 

lBces of peace, or In 4 court of any Itettl&fo, and being 
imprifoned for the fome, hath a&gfii fofodmit bail, bus 
itUtdMvfaiJm&Ui then ImveZ writ 

out of the Ktogt fmh to tmm§ hknfolf thither, and 
W ft Ar. A ^ But fee infra* 
This Writ ts rifo, bring the bbdy of a perfon into 

kuurt, who II ^Mfolfoed to any gaol, either in criminal 

*a ‘ M- LjfJt**;. ______ 


wfu t \ ' 

iif Ththate&eotpnsAdfutjiaEnddm is that which iffue* 
id .criniiftrf cribs, and h- deemed a prerogative writ# 
which te King may iffue to any place, as he has a right 

% to 
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to be informed of foe Hate and condition of the prifoner, 
and for what reafons he w confined. It is a lib in regard 
to the fifojc&v deemed his writ of right; that is, inch a one 
as fie is intitled to ex Mite juftitia, and is in nature of 
a writ of error to examine the legality of the commit¬ 
ment; therefore commands the day, the caption f and 
caufe of detention to be returned. 2 Inft. 55. 4 Beft. 
182. Cre. 7 *ir. 543. 2 Roll. Abr. 69. , 

2. The habeas corpus ad faciendum £5 recipiendum iffues 
only in civil cafes, and Iks where a peribn is fued, and 
In gaol, in fome inferior jurifdiccion, and is willing to 
have the caufe determined in feme fuperior court, which 
hath jurifdi&ion over the matter; in this cafe the body is 
to be removed by habeas corpus, but the proceedings by 
certiorari. 3 Bac. Abr. 2. 

3. There is like wife a writ of habeas corpus ad rej^an* 

dendum , where a perfon is confined in gaol for a caule of 
adion accruing within fome inferior court; and a third 
perfon hath alio a caufe of adion againft him ;1 in which 
cafe he may have tliis writ in order to charge him in fuch 
fuperior court; for inferior courts being tied down to 
caufes arifing within their own jurifdi&ion, the part); 
would be without remedy, unlefs allowed to fue him in 
another court; bat it kerns, that regularly a perfon con¬ 
fined in B. R, cannot be removed to the C. by this 
writ, nor vice • verjd ; for in thefe cafes there can be no 
defed of juftice, as thefe courts have conufancc as well of 
local, as tranfitory adion*. Dyer 197. a. 249. pi 84, 
296* 307. 1 Mod, 235. Stpl Praft. Regift. 3 30. 

4. There are alfo, hcfidcs thefe, other writs of habeas 
corpus, as a habeas corpus ad deliberandum & recipiendum, 
^which lies to remove a perfon to the proper place or com**- 
ty* where he committed fome criminal offence. 3 New, 
Abr, 2, 3. 

3. There is alfo a writ of habeas corpus adfatisfacundum 
after a judgment; and on this writ the attorney for the 
plaintiff muff indorfe the number roll pf the judgment on 
the back of the writ. Styl Regift. 3 31. t * 

6. Habeas corpus upon a cepi, where the party is taken 
in execution in the court below.-*—So upon an attachment 
out of Chancery, and a cepi corpus returned by the fheriff, 
the next ftep is a habeas corpus ; for the flieriff having exe¬ 
cuted the command of the writ of attachment by taking 
the body, he cannot carry him out of the county without 
the King’s writ. 

7. There is alfo a writ of habeas corpus ad teftificand \ 

which is to remove a perfon in confinement, in order to 
give his teftimony in fome court of juftice ; for which vide 
Styl 119, 126, 230. 3 Keb. 51. Comb . 17, 48. Of 

thefe feveral writs the moll ufual in practice are— 

The habeas corpus ad fuhjkiendum and 

The habeas corpus ad faciendum p rec ipiendum. 

With refped to the firil it is to be conlidered, 

1. By whom and in what cafes it is grantahlc. 

2 . What Jhall be a proper return of fuel writ. 

3. Of bailing , dijchargsng , or remanding the frifonir* 

l. By whom, and in what cafes , an habeas corpus is grant - 
able. 

The writ of habeas corpus Vas originally ordained by 
the Common law of the land, as a remedy for fuch as were 
unjufrly imprifoned, to procure their liberty; and it is a 
miftaken notion that this writ h of a modern date, and 
introduced with the reign of King Charles IL But be- 
• fore the St at. 311 Car. 2. c. 2 . *tU true it was difficult to 
be obtained, becaufe the judges, who had authority to if- 
fue it, pretended to have power either to grant or deny 
it; and the Iheriffs and gaolers, to whom the writ was 
direded, frequently put poor prifoners to the charges of a 
tecond, artd third habeas corpus, before they would yield 
obedience to the firft; which being grievous to the people, 
the St at. 31 Car , 2. c. z. was enacted tc prevent abufesof 
this nature, and further our laws for the benefit of the. li¬ 
berty of the fubjed. Laws of Liberty , pag. 44,45. > 

By the St at. 31 Car. 2 . c.z. A peribn in prifon may have* 
an habeas corpus from any judge, on complaint made and. 
view of the copy of the warrant of commitment, (unlefs he 
be committed for trealon or felony, efpecially expreffed in 
*he warrant, or other offences or matters not bailable) which 
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habeas corpus (hall be returnable immediately; and upon 
certificate of $he caufe of commitment, the prifoner mall 
be difeharged on bail to appear in the court of B. R. the 
next term, or at the next affifes, idc, where the offence is 
cognifable: and per Ions committed for treafon or felony, 
(elpeciajUy expreffed in the warrant) on prayer in open 
court, the firil: week of the term, or day of feffions, l$c. 
are to be brought to trial; and if not indided the next 
term, or feffions after commitment, upon motion the laft 
day Of the term, &c. they fhall be let out upon bail; ex¬ 
cept it appears upon oath, that the King's yntndfcs are not 
ready; and if on prayer they are not indided or tried the 
fecond term after commitment, they fiiall be difeharged. 
No peribns who fhall be delivered upon an habeas corpus, 
fihall be committed again for the fame offence, other than 
by legal order and proqcfs of fuch court where they Bull 
be bound to appear, or other court having jurifdidion of 
the caufe; on pain of 500 /. 

And if any perfon be in prifon, or any officer’s cuftody, 
for any criminal matter, ha fhall not be removed by hiqi 
into the cuftody of any other officer but hf habeas corpus, 
upon pain of incurring the penalty of 100/. for the firft 
offence, and. 200 /. for the fecond offence, and being dis¬ 
abled to execute his office. 

No perfon *,fhall be font prifoner to Ireland, Scotland, 
or any place beyond the Teas in the King’s dominions; 
which will be falfe imprifonment, on which the prifoner 
may recover treble colb, and not lels than 500/. da¬ 
mages, (3V. and the party committing, or detaining him, 
alfo Jhall incur the penalty of a prammire. 

judges denying a habeas corpus fhall forfeit 500 /. 
And the officer refuting to obey it, or to deliver a true 
copy of the commitment warrant, is liable to a forfeiture 
of tool for the firft offence, Ctfr. Star. ibid. This is 
the fubftance of foe habeas corpus a&; which hath been 
fufpended feveral times in late reigns, on icbe!lions, 
itfe. 

It is clear, that both by the Common law, as alfo by 
the ftatutu, the courts -of Chancery and King’s Bench 
have jurifdidion of awarding this writ of habeas corpus, 
and that without any privilege in the perfon for‘whom it 
is awarded ; but it feems, that by the Common law the 
court of King’s Bench could only have awarded it in 
term-time, but that the Chancery might have done it as 
well out of, as in term, becaufe that court is always open. 

2 lift* 55. \lnft.zgo. zAnd.zgy. 2 Jen. 13, 14, 
*7. Any of the courts at Weftminfter may award it. 
See Vaugh . 155. 

If the habeas corpus iffues out of Chancery, and on the 
return thereof the Lord Chancellor finds that the pqrty 
was illegally reftrained of his liberty, he 
him, or, if he finds it doubtful, he may bailUm’Tbut ‘ hen 
it muff be to appear in the court of King’s Bench, for 
the Chancellor hath no power in criminal caufes; or the 
Chancellor may commit the party to the Fleet, and in 
term-time x&iy proprlh manibus deliver the record into 
the King's Bench, together with the body; and there- 
t^UfcJhe court of King’s Bench may proceed to bail, 
difcJuJfJj^pr commit the prifoner. 2 Hal Hift . P. C. 
147. 2 ItSbbLP. C, x 14-15* 

We appreheJW every fubjed imprifoned, is intitled to 
his habeas corpus^zi the caufe of his imprifonment may 
be inquired into, wK&herhe is, or is not, intitled to be 
bailed. See foe cafe ofVVfr. Wilkes, in Wilf R,p 0 p ar , 

154. ' ’ 

If a party be imprifoned egaht^w, tho’ he is intitled 
to a habeas corpus, yet he may have an^dion of folfe im- 
prifonment, in which he foalf recorer d&qpges in pro-, 
portion to the injury done him. , Fit*. Corpus cum Caufa 1. 

9 J 5 f. 6. 44. A. 2 lift. 55. 10 H.p 17. 5 Co. 64. 

it Co. 98, 99 4J 

If a hufband confine hi*' wift, foe may have a habeas 
corpus; but the judges cm foe return of it, cannot re¬ 
move the wife from her hufband. 2 Lent. 128. 

If a perfon be in cuftody, and alfo indided for fome 
offence in foe inferior court, there muff, befidcs the ha* 
beas corpus to remove the body, be a certiorari to remove 
foe record; for as foe certiorari alone removes not the 
body, fo foe habeas corpus alone removes hot the record 
itfelf, but only the prifoner with the caufe of his com* 

mitment^ 
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mitment; therefore, * alifcotigh upon ■•the Mm according to UW* or agatnft it $ fy the officer or party jit 
pus, and the return thereof,: the, court* can Judge/, of the ^hofc, ihc priiooer U, 'miift, according 

fufeciency o| infafSdepcyof; the. morn and' commit* epmmatsd of the writ* certify'on the return,thexto^!the 
m-jrnt, and hail or dif<h«rgt\ or remand the pHtaw, & day,, of caption and detainer: faugh. ixj. 


the cafe appears upon the return* yet they camipt upon 
the bare return Of the habeas corpus gitfe apy judgment, 
without the record itfiSf be removed by certiorari ; hut 
the fame Hands in the fume force it did, Jthnugh tte 
return Houid .be adjudged mfdfficwmt, and the 
chargpd thereupon"!of ids imjxrifomncnt.j &ndtbc;cp^r| 
below may ifFue new proceft upon the /'% 

UuL Hijt 2|o» 2ii.;. i.SMt'is*. '‘Commit *.(.■ -M 
If the Chief Justice of the jlihg’s Bench,, c$ii 


W i^erns to be agreed* that no one can m any cafe con¬ 
trovert the truth of the return to % habeas corpus., or plead 
br IhSpSpll ahy putter repugnant to it j yt\ it hath been 
holdph,', that a man may cbnfcis arul avoid fuch a return 
byadmuring the tjruth of the matters contained in it, and, 
others noV repugnant, which take off the effeft 
. f ; ,i; £ 6 *. 71, b.i t BawhP. 
.■ .. yi -j * i' 4 . r ; - 

feym* hied, any dtffdft .in- 


to -theft nurfhak'by bis <-Warlattfc(, heJ might,,$W*‘' Orthewapt hf an aVermcnt of a matter of fa&, 
brought to the to by rules but by cerpw-. 4-f JMfy' J»*y; be amended.} but, this urn# be at the peril of did 

349. ‘.V * f "the'&me .manner as if the wwrn were ori-, 

Alfo by the habeas corpus a&* {31 'CjaS*^wJsaiif it is after the, suhebdmcirt. 1 Mod* 402* 
11.) it'is cjtti&cd, and declared-, “^hn^a© fdteds: corpus, ,!!;(~ ' r ; <; , ■'■.'; ■'■ <■<:<>, > ; 1 r ,'.' L 

according to the intent and"' triws. .Jmt after the return is .filed, If becomes a record of the 

• ■..**.— 1 / iMed. 102,' 103. 1 , 


may be dirc&ed and! run ior$, any <?o,bitty pabwi^ ^hi 5 tOni^; anefcariript be amend 
cinque,ports', or other; privjlegfcd nyittdn'thf king* i ‘ ^, r < , Vi ,:'; ^ , 'j t,. •', ^ ( 

tlom of England, dominion town Pf difibarging, vr* reminding the prffintfi 

wick upon % weed, ami. the if!$*! ef'^er/c/^ i; f$pl ’ U; f . si , ^raag/A up Jy habeas corpus. !' 

Jaw*; ^c, M -- *■■■'' *'•/; .J ,, . , :v '■ , v,’ ■;; of the habeas carpus ^tho priftmer 12 

■ ' : | n'v"*. <-'+ v \ *> ; : v f, « bailed or jpebanded: j but iff ii: 

. ;>9adJSf-^Jr~s« *Ae. CMrfc . to do, it is' faid that 


i dim till the 


In cystrujudic 4 commitments, '■ w & -ifP ea t ** diet in t 

meht ought to^e retuvnOd in ^0*^ an^ttdr'ijfde^^ihed.,■ ; StyL 16: 

pus : but when a minis right, ,(<^r 47 Car. 1. cap. 10.), the 

it is in the .nature of an execution, for. 4 contempt,, abd tu cpdrfi 'ihwft'dhye' after the return of the $a r 

fuch cafe the warrant is, never - 5- ■ bait Or remand the prifoncr. 

The caufe of imprifonmcirt .wttll', be,.;par^ul^rly-; &lp-.^i2^ife\|si^n^aC:jpJi«t;';'hy>' thf court of KiugV 
finch in the return of the habeas urfpsfyr it wHihf||.h^' Behch tO‘'th i e Marihajiba*. Ii< a yem^iudihg, being kri iix\- 
good j for by this the court may judge of k, apdfa;j^the^aiuwv/-;^:' 42 . $ N*w, Abr* 
paratnm hub*?, that theymay. either j dj&hatg*,. b^vor, " ’V", : ,/.JT t V* v '?'■' ; ' ■','! : V 

remand the prisoner. ■ 2 Nef/ Abe* 915. 'i, v " Alib, it hath beeh ruled, that the court of fong’s 

If a commitment, is without caufe, or h^ K flbuwh* .B.eud&n&yy after the return pf the hafaaf &rpur 1$ died* 
a pnfoner may ,be delivered (by bohtas : f . : remand.,,'tfevprifooer(tb the fame gaol frofij 'whence he 
34*i. But on a habeas corpus granted by, the tdurf of iM ciim^ .and Order him to b« ’brought up frOih time to 
JR. a difference tifys made as to a retdrp 5 that where a pri- {tiinc^ rill they fhttll hive determined whether it is proper 
foncr i i *. committed tiy one,of the. pri vy cbuncU, there the to ba?l, difeharge, dr- remand htm abfofutcly. 1 ytnu 
caufe of Im commitnjeixt ia to be retunied^arricuiarly ; 330. t ;; /. ^ ‘ : ‘ (' ■ 

but when he,is committed by, the whdk. council, no caufe „ (• Arid 4^’ doubtful ciibs the court is to bail, or dif- 
need be aUedged. 1 Icon, 70, 71, ' ; v ^ •- charge, J}i J>ahy ,on the rttuJfn of^ the habeas corpus ; yet 

And it has been ? adj«dgfcd» 4 iat bft a ephtrintmeut by if a jffeiffon ibe convided^ aad^ the botm&ioh on “ the rc- 
the houfc of commons, of perfohs for ^ntempt aha breach turn! of . the corpus appears only defedive. in point 

of privilege, no court cap deliver on d habeas 'cvrfmtty l^iit of! form, (if. jls atrthe eleflipn of the court either to dif- 
UoU Clu Juft* was of ;a contrary Ppinibn, 2 Sd$i $03, cfarfee 0 te pariy, or oblige him tb bring his writ of error, 
^oa, A writ; Q( error muy? bp^ ; »lWW i( 'by i the Kipig ih 1 ScSba 54ft,: $ M*f> i&> ^P»! ( • 

m 1 ? ** ■ Wc* and it in ;'ndt :to; be. dented ex dmto jufi If a 'pcribn;! ^^tt|mttted, by the 'admiralty in execution, 

iiMar 1 tit^gh it has been a' dbubt^ ;whpth$r ap5f writ of he is not remdveahje'by baieas jMjrpsss intp 2?. [K. to apfwcr 
ermr lay upon i judgmeut given ^ torf ks* Ibid, an a£Uon^^f^hi there 5 but ! it might j>0 

A man; may not be delivered /fro*** ■ wju?id)^<wnt of a otherwile ^if ati action had^'.been' before depending. j f Salk. 
court of Oyer and Terminer, '.‘pf^habedb corpus, without 351. Wiere jthfire , 1 s a precedent afiion in B . R, to the 
writ of error: and where there h^pjsifa fee ^Ood caufe. King's .'/hit; .^hic,b the party is out on bail, habeas 


and a 'deifrft only in the [tom of (p^nutawe»t, he «r/ 5 /mhJf;bfe b^bght by the bail, l$c+ and the prifoner 
ought not to be 4fcbarged. , !. ( turned over this was gteatly oppofed in favour of 

The m«tliod; to cornpel the return bf as by thy&g^,cX^ftttion. ,/W. 353. , t : 

taking put Ana/ias ind pkries, which if ^Bpbdyed, an It remain now to treat of the habeas corpus ad faciefdu$t 

attachment illues'. Of coprie f allb * the inflii take i & lytipiendm, the nature of which; hath .1^'uhOw 
mle On the ofiide^ tdi return his wfj^r ahd if dffcbeyedi explained, and it is farther to be^dbft^ved, That-r’No 
the ig4wft J^^diftdjp^enceriV the writ vfJMbuu corpus, or other -wiartf'-ffjnm'i caufe out 

fame iriahharr^ tV ^cy!4ri«alte^ a^dnft; the duofedlence of anifferjor feouit, Aatt* 'bo-.^we ®Mtept delivered to 
ofanyothhrrUldi 'FsNs&soB .' ii Ms 4. (■ 1 Mod* the judge of the couj^.b«fey« ;( : the^ry c t6. tiy,the! caufe 

lOf.' *+* . ' ' ,J V* • h,ave;appewe4 an4;bbte: '* *“ .‘ 

cap. it ia^nafted, •&. 


Or refufe to aninftsrfor cO , 

•^'oirtd- bring the livered tp 

rer j ‘ J "' 


make"reiurfts^’hs,fey.“thb'ddt. U■ dijfccl, t „, ^ 

body of the according to.w command of the 

writ, or!' in® 1 hours after demand, deliver 

a true 'd&aOI. forfejt 'for 

the ficft.^olU^^re ..$*(&* ]Weii#dflfeiM|eaoo A.and ^- yt 
be■ m? 4 «- ,f ' ’■ : 

, ‘other remedy 

* again# tlam'juk:-tbp<ca& - : at the firit 
rf:,the; pterty |mibrxs^^h’a '•pr i . iudiameo^ . . 

at riie fait! '. 34 ^V 'J¥£ 

Bttt rid &Mi 1 $*&< 3 S*\ 

-mpottitW -ifwww ’i« tojudge, w,„ t 

, Whether the caufe bf/th© m^mment and detainer be ^d 4 ;l[ 

- 5 <& 


^ofc;thete arb. ( fwofn. 43 
' "'■ feifhit! commenced in 
ttOrwB^pbeyed, nnlcfs dc- 
Or demur- 
^^eif'beremoved again, 
f£L ^:*$,, 'Nor foall 
1 st demand doth cot 
^hbriritance, title of 
ges! are! to proceed in 


exceed the fum of ,5 4 
r „ ,ba; ''flmp^ilagainft the defendapt^ 
ff|s!'dema|dS', may exceed that fum, (by 

;u! " court, proceeds after, ah 

allowed, the proceedmgi arp 
nM'Wiurt of M. R. will award a fuper/edeat % 

• * und 
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and grant an «t*Ament Mgriat to two 


If t^C TCCWtt uw ****.» r ^ fiUX Of »«l ^ , «W>i » . W .J^PIAPPW .WWSP *fvw ,* 4^* >*. 

below * but where a record W ^things *#%h-to take 

turned, it may be granted, ’'^Bsieki diikiiuMMv ;ff gtot without 

. a bat>*ttorf> t«m „S^£»Wi*fc l3L/S&tota W-feB I*#! hW "* * * ** « 


<i«b not rtttmi ail A* «*»■ •* 

ttiU. Air.*. 

in Ae vacation, for * *L*ii fa Amfam 

'court Way grant a &>£»" «r?a* *? "Wfr ■Jfl.ijjttoSfcSf lA'tte/wr^iSrt.' * 
in prifonon exccatfoB, o« 

<rw* W |Is 4 °, B«* ivbpetfoatogbt ' 4 . g * * 

•fltesuWWSWWI 

n&ion in court* z i$> . 4 ’*»#» oto^v,, ^ ^ v ^ £^ 3 ?k: : tyto w 5 ; 


L^n 4 wt z bztc dd- 


® wCi$#r • tod: jtolift' the cftate granted 

& ;pxpAaiii 

^3®'.mc , 'jteW%« fliill JMSvcr intro- 
0 ,to jtototo« r i >**14- 
ii:&lc b^rato* without ex¬ 
it to *tt fatyndm to A &. 
It.:,is ' hot * good’; becaafe the 
WWmt/mMztie* and not to give any 

■ S?fo 9 J&iJ ^ . Si , 

a Mernlm. b£*u dCed, fafottdm with 
ton 1 is ; tot‘ appehdant, ‘tor. this other 


A tooajppeiidimV^^ this other 

• «vamatter, ^*»*«&*« jfe|M.frtMc■*■•«» N ?»«*** 

theroough* ;%JW.deed, wSpfi,Aptjl^fd m Ae pwmi&s : but 

«r pie*' . tP t- C S^i^nt itoSnfc.* 'defendant.an eflaie Mwitid fa ikeiaiefam to a man Aat 1* 

Crf. 1 jr. if them b#™ liili-'.tSv'pmvJ’ fe.void byvrty ofeftate j it.may -be good w 

*the court rf B.- ? ‘ mav kave *a« ^4 mi>W,« rcnofoler*'' JWji HJ* ' f 1 * *^ at *® 

h«aw>W^.^ft^ ^ Th !5 i^ubm (t<M tte ty «'/Ae date, w.A refoea to a 

sjwwwww^- 

fbrTAfog”aftfonahfc A«t; ri«Ae. : In fame ancient charter., 

iS&r™takea for f ^ r and we read, 

bat the^ hir * tlo i , ^Lt^rt wUlfa whatwa. Ae .SyvjWMMn^ W Itabente.homiae*,«« «m 
4 ^es rsr/»rt and th» the ^ t v ft men. M«*. Attjgt* Tax |. /. 100* 

caufc, ^ i?w!T5 in «* nny.perfons work ^ with fpreigu 


^S; 


:< yre 1 h» well ^s jn ,, fggw^n» « w. •?—&» 

c&'thkeof. Wool, and not having &rVed apfurealiceflwp to tl»A 

itfedi it trade, ,fcf^ they ihall forfeit, tht %$*&* and < L And *wk 
„u A W&h inly dire any, W*. iifiJth barfc hut only with 

'c^>eras" and gM^ ot wpad and madder. &*?* % 

•••i • 1 *'. ■ _ Info nr A/#f. f4t&r huth nor 


_ Wjfc * iAoiU »otkm. tote- ST7/ Hone ton make Asr/ or fok$> th^t hath not 
*el«. rtrftr Emitted &*& fiwA 1^ » «f remfo any bat 

aperfonnpon anamft, W . . ioamevmeawfelww lawfoUyfcrved s or hate above«W 


mwe a perfon upon -"-»»®3STh 

far.a crime. 1 Uv. 1. * . *8 ^ ^ CS rried ajmrcnncea a| jmee, tod dwft not for M Aftu'frtto 

$. w «»«« * feme few day. y^i tim*. tsfe. oa pain ofsl « «fA > W«wi^ 

A Ae.cAff conrt “ Cirikd for, and m 


none, wiw» rT ”_,-* .<> «• foitofor oonrt. an* anomer w 
todoo, thb a andcotoomdon 

IVe*/. *SM * e Aa^nd, by 

^. toi*. t.r£S. 


lU tne va*i in i *snmn% ?■ 

^ coart. and andtor of to Wm^i ahd toyor** ^r; of town# 

dually a A^ ; paito top 


( s tohad^ winh'may 

;to 

'■*'- toe 


bcs 'jik' 1 " ^ 

d m, < JLl/Wk.’ wlk 1 K* ^0 wee 


isedr As^enS 


>' •«-*« SKVS 3 . 5 as=tC?to. >»«,«foj?» . lW , Idi 

. i„lfend «k«ew 0 fW«#*/——faair. ^ A 

aa-^j Mte peste - e ... 

*° ^ f.^aed^w &>*#&&* iS"SS’ 

... te^S^ aS T to* 

^ JK 9 RStt&S-£ 

him tb a j«wf»«hto*W-p iidtoeto ,wi» to toto^p *' coe^dtoM/ ;* *** 

X?S,Sn , »t p fX^’«^ f «««*• ***““ ■ fa * “S 

grantee, and to thing granted : aaci the ******** * “ 


,.ss# ; immedt* 
to*-tb«m,« 
MMdtote'for 



w8l 

nt. t« mamf 1 , 

another k touit.■ dt.i 

th» writ, .for ^ 9 f^ 4 Cp^* 11 . M» 

wamlaot and him* i' 4 . kff> fo’’ ■•'^.' 5 ^®'*!* :'■. ■“ * Afc ^SSbfp.^a' 

♦N: MW: •ityW^jjLflK I Bagfr ,' w 

ftwiff,. to giva^^f a frw^ tmMftttfll; ! f i ,,f#». $* 

&SW w$m$i 

Hr. I J4. 

affidwM. W*fc%toP<# r»fo:'Wf* i$M§M 

«r*: bw Wwa# aJKIte:*. 

. mawim 

^JNbHw 

eivcthc stimm $8&* m&dWfi Jf ii#l;Ji 


ff&MM* j* **• d *y.' . ;• ft* ^Or,- 

ffimM*-' ■.' '’■'' .' ‘ , * , ‘V V ’ ,V '*'"'00 * 

ISpif'lBi *W IWlWritfWfcw'i:’ ini'^aww. 

’gHMf ;<#8r^ted /aw- ' 

aihiral of M^gttuii; 14; A«g. tono- j 

«£$$#•': '' 'i V ’• “' • ' T r '’, J ' ,’ ,* 

tifwfe •ttDirffe-'.in' * i% ^/.bo^k'K 

jBfflpteX1 W ? ttc F** ti&yitop ] ittfchw, £Kpwi*<& £#* 

ftrti Jh*fa : ■ 1 atm In". a book 1 
W§l ^ r * r . f in toWi«ov 

Jfty.' See; t^pi '2ftf«' 

jnPMK^ %, whence t 

fti aM*' :v ' v;i '■' , "’* ■■'*:■ ■ 

tdeit.lbr 

l ^mm m,. &ki fot 


$&&«&' WMfc* 


ffce*,:af«gr Wi* ^' ^# 

Xf* ^ v ' £ftsi 4 

Ij^te Cfflp$R)■ A,;' wjfyjMf?'. Of,*V;t /fc‘ ! ''Yidfr 

ili'^mi 'ad$ty' ^ki >< ^ v- : ^' ,; C'if !^’:\y ; j r> ' 

S ' 'ulit^ to M :*$&& 'pi Ai ■ fySmjjfr ,'. ; rj||ler‘^ fcrt ^W'fiiiTO^ 1 


:ir^ iff 


■ ’ f‘-■':’ : . vi ’/' '• ''C-T -• *5 : ' i ' VA ’^ J |f j; - - ;■■ * ’*. 

:All"f,1 . 4 #*$??;/';&$*$ in 

jybfunt* „• ‘ v ','' v ^ . ■'}', ^^■ , - 'i' ‘IkiF'diX'*'*>"T''’'*• W '" , ' 1 ' ^'“ r '^ f ' tI '*' '■ 

' I L j|M|: , |^ 

polonr, }W' . i^P 

., 4$^itii;ti^.fliif 'Wtiair' AiwoiEri' ’ 'M* 

for the %*$$*' Ari il'H ^ * jj^HBf ^feij 

^ahU 9 al; -fef 1 f 

ufed in ^7 H J* r^p. 3, y ; ,' ^ ^" « ' f < jn \\ |fe| ^^-wicJSi^fr ^MOila 
' 'A had |«gl(tj & lnfeoto£ WM* |fa%aiir ntd <&fcfah wwpil g#<s&i 

FUut> z£d r x, " ;‘ 1 ' ‘f *■ **; 4 1 ■’! YM* 


llatirteB Ctpllfci : f 

mVMtepi* J g it'. 


<. 9 4^/' 5 «‘ ;: ^"*'■ ’'■ ? 

ClPa |f. 

offered .to '{'^, V' i f ' 

■ iid ■ if JUnlU ■: filpBf, ifnrr*); ,1a 


^r^'wIa^ 3 i ''$<$;:" j‘ ’;-,/';’ '^‘f "'1,,. ^■.' 

T oe 

,.''^."IIF’ki: , 

-W§S?NwfcY 


l^ndg r .y-^fr~ ttMdjit 1 te^S^S0 inauiry of j»* 

'‘imwfijA&fa* m tf j fa r m%$ jjm$( *)»rtho^pi d^ : d4ffjn* 


: te* 0* 
; ..IMf 


^IBSpiP^' 1 fi^ryin-iff«^hythe K^ 

’ftfi*. ' f ''/; <.* t ?' , y , *-''i fT-; '1,VriTvV^''' ■ if^ !>vW-tikf 
itm}ntt%k tjft* : ‘ ,v ''.'■ /'".v J '• -'■ 

• 1 ^ : .fgL’ W ^,fc' 

' &j^" |fpe^-to?: m ' 

• Sto ^ jap., 

''fiaEjtt‘ t Sefaato^ 


l|M 

■ It i wlpfi j | f jxw'Mr • is r-.' 

Iwsk^s',^.’' J w'*vi k'iv' ’ 

1w8Rm&wJn& 

it' JS® ‘mSS ^^m&^SK^kdM fSS^ 
iWtable, «%;MH|#,iP;.llWffi, JS f#: 
MtnAtott •®yS®t 

4 ^/v« r 


* :sr'' 


wmwlvW"&*vi r&il^h^Wv v--h-': 'l-\ i:> '.' ■ 

^ajik f 

resi^w ^. 1 

■‘.'^Wfi'jP^' 9 i^ *»bt 

~s^f * tv 

fo^^i^fMWMiwiPwljM^ ' *°rf m 

EmPt Mll Mi^Sw iwS^«flfaK' i» th« 

'ctfoiai gaadmun 

1 * v ■ 

:/''Ww i M ^ ^ pi |ia^kl^;;^ ';*-giimm« w*' 

'tf rtf 




H AN 

lords of j *} 

^'iMUamas, Theday tf JU■HiUvmai d/t-fkinf ; 

ftwfcr <"!»* vmp ^t e c*£aimto < 

computed in ancient writings from ffaikmat to LaneUfma^ 

t " a ^!l'lam3rf«» I*',n pwtflf tteswatypiM, 
the town Sheffield ftmds. t J&C’ l* .c* _■ ■ ‘ 

fcaltuiote m ^ittmo^, (Sax. \UtaH, r. 

whlcii^,w,ca« ■$§?***«■* 


******* 

J*<k. W -HWord. Palaiiu»,,W. , 

idmctitnes taken for a convention oC e 
lie faff, where thcy:teW.^ 

Fdhncte and *fai(* But the wnrd flg*g** 

lord’s court held within the !»«*«> w. whichjhe^l^nhes 
between the tenants Were detemittca. ** W 

minttur ml hundred* pd tomppM^ M 

kmwr vd$QWMmwp*h 

J^&SSrnS^msmm 


iAifp-; 

__A AftE*. I. * ah Jn; 

ferWt4h4^takeri tbvfuftHbr or ditch 

&Wfch - v-■ *k s ^ v> v /*/ v‘f ^ '• /' -I ■ ' ,f * _. , * 

A thiefuugkt in the very fn$, having 
£hc good* iiolen in hiVhand, Leg* Hen* i.mp* $9. 

W*'h».' w#i j8- ;': ''■'•■■■ • ■;• ■ 1 : ■'. , ,, 

IfanMtt Atm out* Is the name of an tmiawfal 
difofi^and prohibited by f ftatute 17 Md, 4 

'(,• '•' , ; ;> , j 'i '■ ' , 5 ‘ > ■' ; 1 ( * 

• ©huefttl;, In meafuring is four inches by the ftlndurd, 

;«#flW.!3i!S'iiS,'ii*Tfr£*;._ '-I ■• '■■ .' i.-' . ■<< < '' 

• {£rcns.> th< Bax. ‘ienJ, .-nittus, aid G«V|, 

-Jfc^ tfa’ Kll|^J ftthhi» own 

a& * f * • 

Vufa^'nKb.ili'''”. ■••; .',>^/*'< ’ 1 '?* «'■'■ ■ 

deftroygarae. Star, j j Ufa. 

4,ef s **• er 

g^Hf A; tew^t j&<^«*ry labotfrto be -done and 

P^S?a,i 


'i > Vw%e)^lijf.|«!'is , r<) 


ian'3s by the/?rvile oi «, , 

fepiikhre s j 7 x v , ; • . 

. province of JPt"'i«^.k .parti 4 h^c,#^*S _T^ 
defend; the; jSorpfc of $t,. cfe 

urivtlcire not .to ho forcco. 'to 
either fjj thi &in^ ,.or 

■ tom dng* $«c. .pit*. .!•> >»vp4®* '• t./ ■' \_i 

‘ feiutt. Is a.fffafa j«W, *• °A 

a village of t6wit',ivl@»Sf^? 
our towns,! as 

clofe, .or littli nmow:-hi«a#w'5 faWfc«fv ^; ’*■ < 

' ^4thhltnB« or^W»»r 1 »?he,ancj<!ot.t?! 
rifedl by forefters for ex$edi$<$toft $?, j '.■S ^„ 

> ^Hftcluni. BurgltnVWiJtoAttntal, hwfe-%e^kjngs 
wiw by our antlcnt Uw called pm 
■ fluid to this day. BUck. Cm. * 


' ;i $%mm, 


home 


: tmn 


gamier, and Iftcmti or 
i. e.; Dwuh and Gcritf. Jdt» 


f, ..''Wf.it-ii xn T &«’ 

‘£\ f (From the Sax-Iiam, 
irnia) Signify a.Iiulte 


viilace, or part of a village or pardh ^ otvyiitch tht^t 
ioriTs. imki is now only uf?d t ,,fai*gkKitcl>e»mct>w>M 
the other two, faW and thete as u 

dllhreiite between villattt imgrmfh &nd 


cimcrcncc ucvw«,h s • •: ■■ v. •• v- ? ; 

hamlttam ; and Stow expojMid 81 *?,, bo pe the o? : a, ; .^ee- 
holder.' ' Seve^l'coii^i^lov^s}; tyve^amltt^w thmiaay 

v* ■ *fana; *m& <•. 4'iwtfttf* 

may be oat of a toiwi W fa*rfrr, though not.out of the 

“SSifc^fc|S|IrSSw 

Legibm H? 1. •- Vij *. 

^amtobea," (Sax* JWSf. ?fifJSS 2 

of a man'® own hottfe^ aifo ^ 
of manors, Whereby they, noftl^is^easp ‘andWjp.^Sl 
of the breach, and violation of 
Wife figwfitn* quktatttiam " 

dmtim v$i£. injftflp. flct4, ; Hjkuf• <^JV 4 ? 
violations bfihii kind are equally pat?ifli 4 fe . 

5ng a woman. ; Arvo pur.old IWWVf 

gl&y W der, the word hum)fam* • " • '. .;. ; Vi 

One of the pfi^ns 'fo 
toftgjn&rtd the Court of 


V imtn«di«Mly,;orpi 

ba&y ahd iin.ee h#th unfen the diftm^. 
Hamper 1 Office, , tmd prtj beg office. which both ^ 
die Cottumut lew Gduttin Chancery, 

49. and vide Cilk. Chdtfc. p* Ip* 


(From .the Sax. Ha*gan r \. el 
[»n liberty jg;i^nted to a per- 
.W fetdn' 4 w»;- dnef banged with- 


.tnify -4 


of erttftody^, $t$al 
4 S }#ro* pndu faw ferjt&m 
* L>y * trial: Ana ejfewhtere, md 3 u 
‘ fa', And 


iges the 



lord r s 



. .The Hamper of the 

Originally in the 

Signifies a fodety of 
■‘ ”'’foei ; 'the ^ood'-ufage and hit pafiage of mcr- 
repi ope kingdom to another. The ^yir or 
fw*tk h was ^nd in.parf: yetis endowed with 
largOipfivileges by Princesvwithin thdr territories 1 
^ nd &or principal feat® dr fiaphs, where the Mmain* 
mG&itan and merchants, being the foupders Of this 
feciety,; had an efpecial honfc 5 one of which wife here in 
".Lmdioi *’jeslW xht St*d«Ydrd. : Ortelins-s Index adThcatrl 
yprho;d^dpkL " ■', ••'' ■, > “ ,h , " ' r * 

^o^ono. In Germany* fo* hamed, eith^w 
became they lay near the fea, orfrom theGothick A«f* 
wjhlph is tak^nlfpr; thofc who wCr^ the richer of the peo- 
pleV 'and fp><P tbenceit is inferred, that thefe towns werfe 
rited4of(4 fpft iT&&$ or riches:' or it may oomejfroid^he 
6erinm |fe^i, i. c< SocitW y a company crf^nerch^ 
ciccelMn^orkm in ^rade. : There were at fir# feven to^nj 
jiied .by tlm name*; afterwards^'they were ;• fe 

^EEfiij^fldbKiA .4ha^«liftBMaif -rf RifartMi accounti 

TT> , rn ^iii'i^^dr® perfpdt Tcwki^,the>iddfe of du 
rhirtbett^h:cehtury, the, da^pns jaroppd; the, ■ wen 

— iI -- of kttd 

^ ,tp.!ppen With tnefe pep; 

* t'e’bf mdtp4;d^thb* l/? t;hey do 


yrTST'? ' 7 TJ 
(bpfc'UPfeN 




HA R 


H A W 


mm Mfowed qm titan the otter, fliefottha# mtt 
of she land chaiges hm the other, tad fit*. 4 a/j thereat, 
wtervana&fc h brought, &c. This Word iaafod bf &&~ 
tkm, where a psribn kappetk the jpfiHk* of * deedpolh 

Lift. /* 8. ■ 

Ha<*«e> A litth hand gun> prohibited «> be ufeAby 
fiatate 33,'J?, 8. * 6. and a tf 3 2&A i 14. 
Them is the baffibafue or dea^^us, within too. Ml 
afts. « r ■ , ». 

Hackbut, A bigger fore of band-gun than tte *•£«*» 
front the Teuton, batch Myfif it it otherwife called.'■*#’ 
b*r$u$bufi, vulgarly a fogfot. * ; *? $ Ed. & t. tty 
and 4 & 5 Ph, and Mar. c, t. r '-V- 

Havurimn, (From th*Fr. H&»t) Awceof IforM **& 
mares, kept lor breed $ in fomto pan# ei$»$fy&mwd 4 w 
find of marts, istc* Spelm. Gkm* , * 

Harbinger, An officer of the King's Jteuft, tft*; ,'See' 
Harbinger, *' ' 

tvMtff and Habits*. Them are many *fo» tofjwr- 
tiament far repairing and improving the tenter* and Aw*, 
aw of this kingdomi foch as the %% Mm* d* eajp/fr and 
a8 H. 8. relating to the bwotut and port* of Pymutb, 
Etrtfinoutb, fedmutb, life, in &two*Jbfti? and CeeeamdH & 
and none&aU labour in tin works, near riveta of dtofe 
b*mu, but featt prevent the foil oF'foiie*-food gravel 
therein. Ceding end unlading bailtfi, rubbifli* wv In 
any harbour, batytn, or road, intones the penalty of 3 7 , 
by fiat, 34 Hen, 8. cap. 9. The if of £m> f of, I. waf 
made for repairing Oifordbavik in 'Saj^b'c and 13 14 

Car, a. and 4 Gee* i. c. 13, ftfr, for lie fepraddn of 
jPwrr barker, Sec, And dudes are granted by ttefofo** 
turns, towards affixing thereof. Vide the; Statutes. By 
the Stat, 19 Geo, a. c, %%, If any mailer of a IMp fliaU 
caft out of any fl*ip, riding in aby haven, tsfr* fofotullift; 
&?r. but only on land, where the tide neye£ 
he may be fined by the juftices, not Moib that . 5 /. titys; led 
than 50 s. As fooaas any Imp Mil l»e : '■ 
tor run on foore in any barbtmr', &c. or "bdbrought or 
drove in, or be there in a ruinoUt condition, -pga- there 
fqftipd ter remain, and the owner Ihall begin to toabry 
away the rigging; on furamons of the owner, or Com* 
nmndet;, a juftice may feine the fitip, and by file 
thereof roift money to clear the betriowr. Stab* ad Get, t, 
*.14. Ofti aude tot opening Soutbwoli fawn in Suffolk 
Stat.'ib'khfl'^'&i 8. was ihade for iinpfoyfog Sunder* 
hmd ^rWin butkam* See St at. ty Gm t 

tppt^ng' : a»d, inlarging the harbour of leitk, ^ \ 

iHMMir, Mendoited In Hme/Juj, and by fyefaum, 
Srn mifaikL ' ' ; ’ 

HdtCi! The penalty of taking and killing AtSfo, by 
IKtnte"!, i, < 5 sfr,Vide •' ,• ' 1 " 

’’Hfttltt*.. If any .e^hou^lceegdr,. &t. In 

fmdon, MU' permit tkf ' betrku, or oomi»w|iWom; of 
1to .comoltiitto ^thdr,' howfei'fo^Jv #r ; drin^, 
'tor tol^rwffo t» be eonverfoaf or dbftfo 'diei#j :‘t|ey foalji be 
imb fo imptifonment, and 

‘ A ^ltoSfr f ^ M^^J Sigttide* 




,, after' fttau «ad n«ddr«- 
ki W» ■rW*’: A: .|w»e» 

< 3 »ft^ 

"fot 'ifoe. Srik*. 

Mercb. 

*' 'bitrrfithv. 

: heefeipe : A' ' 0 ^ 

■ urhere ^ ■ 

snation is nfoally 

ward of the dIv«Mitb#/h^W'‘ prih M&dtod ,.M i&ng'v 
Qgedn, none foaUhiirt or hinderbiinfrwnrettirtiiug fo t 




Ml j mid then he it called 1 Wm ihred fimiMmi* 

Manweo#s Foreft Law*, par*;#, u^v 4. -’'"T' : 

Hsttoeft Q£fo3ktnen, May belicenfed by yalUM offtoiee 
fo, gointo ofoer counties to worki ^r. $t*t, t| of 14 
Car* a. r. i2; 

‘ IWM A Ihieldof brawnJohiJUtm de 

Mudgttve.nai# wrr* la B. dr Aawa# ^ p#r finvkiim 
So#}** ngi warn bMbam pore!, (jfr. Farotoh. 

H^b**> Are csertain dams made of day and earth, to 
wafor iflhing from the works and the wafoea in 
flmtwtffi,'. foom rnnafog into the ftefh riwr# t And the 
them; mm bound to $9 certain 
days work edUbakbet, or bacebos, 8tat, ay Hen, 8 * r. 
#:)i And from 4 Mib gate, tor door, fome houfes 
'Mate on the h%hway, neat a toomxnosx gate, am called 
Jfomdftr* ■ ' ■ 

HrMAIH Ciff* A iUe in’M Aatnte taw. See Scat. 
£ti%* V. 7. IMwA|Air/. r 
Mr, (From the Fr. Abrrjf fs afed for hatred. Zg. 
Jfi l.r. •, / 1 ‘ " 

1 .(Am Ibrk^as) A man armed with a doat 
of mall, r-**— fitehnth ftryltiam dt Mmtkmm* fuan- 
turn perfhm ad *vitfom» fifri Charts QalfoMi de 0 utton, 
•-'•• ' ’ k ' 

_ itey A Shall parcel of Ishd fo called in Kent ; a# a 
tor Jkewirto', lying netyr the htoufe, and incfofod 
for Mb ufos. Sew. Di&, But Sir Edward, Coke, in an 
inefodt^pfea^ eoneerning fedmfimk in J teat, fays Home 
are hdnfoi. Cl, lift* j. See Ifoen. 

tor H*Hib> Signifies a green plot ip a valley, 
it in me jfattb <&£*$*#?, Camb. 

, afob H*M*m» (ft*- t-e. jfcer/m) He wh<j 
holda knd« in Frawor by finding a coat or ihxrt of mail, 
and to be mady wltkit when he foal! be called, is Arid to 
hm banbeftJcum Mdum, ftp# Haubeit: Apd/fow- 
faf, With our ah&fitors, had the fome fig^iification, and 
* it foM m bemfed inthe/or. 13 M i. < 4 /. 6. 

Hftt&to* ’ The dealing of ah bawi, or Wioealing it, 
after proclamation ma4 e kf fod (heriff; is folony with <ler- 
ut this extends only fo iong-wing^d btmkt, tof the 
f fiakotfi s an4 hot to gofi bawh, or Jparrvw bomb* 
%i £dbi, 37 Ed. 3. cap. 3 hfi. 97. Hone fiull 
k0|, or foare away, any hwtulr from the coverts where they 
breed, ton pain of 101. to be recovered before 
peace, pnd divided between the King and 
f , ( J0r. Seat, xi Hen. 7. cap. 17. A taken 
"up,^ inuft bp delivered to the ihcriff, if taken up by a mean 
gSribn, to be pfoci^med in ; the towns of the county, 
&e. A»:;toSdtoto Of tmver #hd converfom lies for an 
fond mmf,i hud which may be known by her vcrvels, 
bells, fofc 1 for game, fee O^aw. 

fonfobem* Thorn deceitful fellows who went from 
" :«* felling brafs, pewter, and other 

md mmMndj£C,'vth\!ph ought to be utter'd In open 
; and the appellation feems 
fo trowfiom their uncertain wandering, like perfous that 
VriSi: bawkt &ck their game where they can find ft. They 
irto mentioned Stat. %$ Hen. 8. cap. 6. and 33 Hen. $. 
iaf. 4. Hankers znafedtar^ ftfr. going from town to 
';fown, dr htoufe to hotofe, afo now fo pay a find pr duty 
foe King: If they travri With in horfo, afs, &c. the fame 
Is |4 fod if on foot;-ijf/: find to be Hcetofod by commif- 
Hfodrir- appointed f# Mt’|hiftmfe; •-toy be liable to certain 
J -" fofafo n^hrr, * tsTr. till 

t ’ lieence^ fhall 

bfoprlte 5 /. There 
hire ; and it 
^ W. 3, fojft. hj* But traders in the 

ipanufaAufoSi, ending their goods to 
A foifitogfoEfol by Wnoleftlc; maker# 
for fomr town making t and makers 
cmd4uee,jgoing fromhoufe to houfe, 
k/bf theafS, find not to be taken as 
If hawkers and pedlars, 
V- tho* they have permits, 

fo imfeited, by the late aft 

_i&lgouds. 9 Geo. t. c, 35. TYe 

_j % hawkers* who go up and down the 
crying news hooks and paper?, and fell-* 

ing 


toow cafi . 
ftreetf of 
5 ^ 


pexialries i and mf 
he produce Ms Y 
forfeit ff : ’L and 
is Olfoaforfeittoeef; 







H E A 


and the wojnos end otihbtt «Ao 

,Utile'from &e pnrfi, #» c»Ued 


then* by wi 

'jut *fa\$4tu Z* t, Z6« m 

Hfljs, Vt. Hqt, A 'hodge ,or luclofarej *lfo » 


net to take game. See H«*. h , - 

HHfrtm* 1* *liberty to take toto* aniMbqr wood, 
to mafe and repair hedges, gato#» toces* »<* eUterMr 
tenant for life or years; it k rifo fold to be wood, w the 
snaking of rakes and fork*, with which men in Summer 
make %m v See Or. tor. 4** Black. Com \ Vn 35 * 
w#lf^lWjh 4 tr Carte of tor* Which ftahd to be 



oj forfeiting $s* Hay fold in Unto* between the 
irfof Jm and the left of Msuf, being new % is to 
weigh 60 pounds a trnfs $ and old hay the reft of the yw 
t6jpoundb» under the penalty of a;* 6^. for cviry tjtft 

offer*} 50 fale# fcta iref. t Wfy M* t' k 8^9 

See to 31 Gee. *• <*, 40, ^ . 

tytytoarti, (from the Fr* ##*, t« »* fepes, & Garde, 
Cttfodicl Is Tone who keeps a common herd of cattle of 
a town $ add the reafon of£is being called Heyward may 
be, becanfe one part of his office is to fee that they nenhtr 
break nor crop the hedges of inclos'd grounds, or for that 
h? keeps the graft from hqrt imd deftrurtton* He w an 
offinaajappointed in the &*rd*t Courts A »4 is to look to 



46* There may be a cuftom hi a manor, to have a 
Purveyor of the fields or and tor him to dil- 

tyaln cattle da«iage*feafant; but he muft avow in the 
naipe of him who oath the freehold* 2 Cro, 430* See 
fg*fhtriu$. 

'ftafarb* Is an unlawful game at dice; and thofe who 
play at it are called bazardori .* And we read, Hazardor 
communis huttiu ad faffi* teles adjudicator, quid t"ft* 
dies tn divtrfis has ponatur Juptr coUiftriguan. Ink Plac. 
Trim a Hen. 4* Suflex. 10. 

or fttafcbhWXBtb (from the Sax. Mad, 
caput, & Borge, fidejuftbr Signifies him who is bead of 
the franjt'pUdge in borougbt ; and who had a principal 
government within his own pledge j as he was called Mad* 
borow, fo he was alfo ftiled bonywbead, borjbolder, third* 
borough, uthngman, bfr. according to the ufage and di¬ 
ve lfity of fpcech in feveral places* Lamb. Theft head- 
horows were the chief of the ten pledges ; the other nine 
being denominated bandborvws, or inferior pledges 
ttmdbmwt are now a kind pf conjiablesr 

Qeafttanft, Is the upper part of ground left for the turn¬ 
ing of the plough i whence the headway, paroch. Auriq, 
587. 

Heatufiaict, Was an exertion of a certain fum hereto¬ 
fore collected by the iheriff of Northumberland of the in¬ 
habitants of that county, without any account therefore to 
be made to the King ; which was abolitod by St{& 

^%an»£pilbrr, Paid to lords qf tots* See Common 

* tHl *■ , , „ 

©calfang Or t&alcfang, h compounded of two Saw 

u,cuds tfals, 5 . e. Collum, an d Fane, capers, and ngtufies 
th it puiuAiment, qua alum callumjh tngatur, (r elltfrigupn)* 
Souk tunc it is taken for a pecuniary mulrt, to commute 
for ftunding in the pillory } payable to the King Or Chief 
Lord. Leg H. 1. cap. II. 

health {Jnjuttcs to.) Injuries averting a man s tyakb, 
aie where by any unwholefome part ices of another a man 
fuftains any apparent damage in his vigour or conftitutiou, 
As by felling him bad proufconsor wine 5 (1 Roll Mr, 
50*) by the cxercife of a nuifoqae trade, which Infcrts 
the air in his nmghbourhood; (9 Rep. C7* Nutt, 13$^ 
or by the ncglc&t, or unnulfpi management, of his pkyfi 
tmn, furgeon or apothecary. For it hath been fokmuly 
rdolved, that mala praxis is a great nufdemeanor ani 
oftence at Common law, whether it be for curiofity and 
experiment, or by ncglert; becauft it breaks the truft 
which the party had placed in his phyfician, and tend* to 
his ddhurtion* Ld* Raym. *14. Thefe are wrongs or 
injuries unaccompanied by force, for which there is a re- 


H E I 

sttaw! 

Uc heafyb of the nation, there are virions pimAfcons, 
with mtoert to the plague* Stat, l Jac. u t. \t. 20 
Oeo. a. c* 6. ap Ovjo. 2. c. 8, As to tarwm$fimopro- 
wjknsa 31 Hen. 3* ftat, 6 , Old, PropiftUr/ i£ 
Car. c, 2$, fert* ix« * 

A tax formerly levied, hu; hftw nbo^* 
lifoed, Vide Cbtmtmj-Money. 

^ebbepmtR, Fiftieimen, or pochers below London 
Bridge, who fifh forwhiung f , fmdts, isle, commonly at 
ebbmg water; mentioned in one of the articles or dm 
Thames jury, at the coftr; of the confcrvator of the river 
Shafts, printed anno 1^32. And thefe perfons are 
punifoable by ftatixte 4 H, 7. t, i§* 

DtWiig-tniffirg, Are wears or enginqi made or laid at 
ibhng water, 23 H. 8. e, K, 

Jfchfcomao, (tatA A week. See Week. 

I^tbhornabtoo, Tm week # s man, canon or prebendary 
in the Cathedral church, who hath the care of the choir, 
and the officers belonging to it, for his own weejej Reg. 
fpt/e. Hereford, MS. See Bbdowary. 

j$ecl». It the name of an engine to take filh in the river 
QtJe, 23 H. 8. c. 1$* 

^eccagtom, Is fuppofed to be rent raid to the toW) of 
the fee for libaity to ufe the engines Called fifth 
|cli s A fm.au haven, wharf, or landing place, PffaefiL 
See Hub, 

fetftygittffl, Toll or cuftomary duties paid at the bub 
or wWf, for the landing goods, fcfr. from which ex* 
mmptitm was granted by the King to fomc particular 
perfons and fccicties. Cart Jar , Abbot, de Radmges, MU. 

0 tbg( 4 mtc, Is neceffary Huff to make hedges , which 
the lrifcje for years, l$c> may of common right take 4 n 
his ground leafed. See Hay-bote. 

»ehg^b;eaher0, By the ftatute 43 MUz. cap 7. 
Nedgt*!rtakers, i$c. toll pay fuch damages as a jufoce 
of peace toll think fit; and if not able to pay the da¬ 
mages, toll be committed to the conflable to be whipped* 
And conftables, and others, may apprehend perfons to* 
fperted of hedge-fleahng, and carry them before aj,u(Uce * 
where not giving a good account how they came by wood, 
£5fr* they are not only to make l«ch recompencc 22 the 
juft ice of peace toll adjudge, but pay a fum not exceed¬ 
ing xo s. for the ufe of the poor, or bn font to the houf5 
f corrertion for a month, by 15 Car 2* h 

frit 


of corrertion for a month, by 15 Car 2* 

CQtmrted of buying ltolcn wood, (hall forfeit 
u» him from whom taken. Ibid » 

(Hmm, ah Hmrtduate) h lie nr jxJNs 
proerfatus, who fucceeds by defeent to landv>tem „ 
and hereditaments, being an eftate of inheritano, 
eftate ajmftd# Jce, becaufe nothing pafleth jpt Jb 
tails but fete and by the Common Law a man eaqu r 
heir to goods and Chattels: But the amlfam 
redem, f m eg tefiamento fuctedst in smtwerj,m mfc mbh 

Under this heed may be 

I. The finstral hnds of heirs* ’ * 

II. Who may be bests* what perfonk are 

being heirs* and wkenrik ' 
to mob ay 'hdkriMyte^ 

0. Where the hrif JfaB tgUb p4mtfyb 
tms, covenants, Ac* of m, a#C*» 

t"* wvrram wyoam' amnrmw ma *wr >p 

t. Th famd Unit y Stir*. 

Seat* writiw* hAye mpAt > fe’iojSooa of law* A S* »V /, 
& h*rtd*utin 1MM» m»y‘b* b*mt fimnU* WUSuher 
or ancoflor, a «4 yetofM diglca&re, be«i#»»d of hi* 
ioharitUheoA h theM u An $IHmm Wi fa«o, ho to 
whom iaads *P0»e by tAitdt, for wiOt of UWSiW imt s. life. 
The lord of whAn the luub m Aeld. or the Xing. Oratt. 
hi. 7, W* »?** Sut themoft «&•!divide* »»» that of 
Mr eptvrtHt, Mr pmr*l, Mr fyttUil, Snr fy 

m4 V** h dtvtf** «aU*4 Mrttfim*. * 

Htir HUojnhHt I* pm during 0* IWOne of hit «n- 
ceftor; till the aneeftor-* death he ia Only Stir ajjurtut. 

ot 








oratiUv. i wu-i.v; 

My.to\h**$ MW&,.. .,».. ... 

father** 

paying wU* w*a mtJwlfify ~ l 

gar applies \.mi fatten . tin? 1 in Ms the obligee 
be ihUl,.^. ; i«^er' what was reaUytentjibrthat i 


.Vtrm^Sfy' C?*rn* 141. Whew 
lw “ '*% bond,, C$a*ctry relieves againfc 
. r „ ,/a&oal iinpofitidn 5 ■ betaiife, encns: • 
jfe and prefumption of a liablendVto 
C*i 7 < v - v^'-' 

. yr J& The heir generat or heir at Common la# 
after hi# father or, anej|iitor> death hath a jfijkg' 
to, and is introduced into; %U his lands, 
reditameaft. Bat he muff be of the whole blood; fftft h- 
baftard, alien, J/'; J , ; .V'■; ;; i, f> 

, None^but m thecpurife of vcjmace or 

the Common 'law, eap W heir to a warranty, or, fue ah/ in by ddbcmt i 
appeal of the death of hi* anccftor, : £#. £*/; 14} <Tra* ‘famfa&z Ifefi; $o,'.yh 
Jae.jitfa aid, , ’ «,■>'■ .*; 4 r ' <, / ■ ?■ -; 1 | W, no 

If a ,condition be annexed to Borough EhgUflt or , 0 «vc.fc-. fratpic by deed, without 




;' jai' * 

felted wi 

JS*##* fr*: 

a itaw. j$3< v Idiots and ■Juaj&Wty MrAai «xeomAa>V 
/oicife, attusted i*/» #**#>*' oat-iaw»la debt, tsfonfebr 

.: , ‘i dliJ. , Aa ^ - v u T 





wotd:hs«V,»iihtv!ai'. 

tdU»#. '-bF'i:' 


!(' 


; ., _ j .„... ^..,, rrr ,, r ^._a^ ; 44 eft;foil 

' Lent,’lyk: A«ani: 

by«b«s..»* ftj&pfofiu .br.&sa* ‘ 

—•“** —dwfrtwifi^sr' , biM;. Itt: Mr 


kind lands,, and the condition it broken^ the heir at Cbm-- 
soon Jaw ftall enter; for the condition is a t ‘ 

_! _! ” V -L. a-l. i.L * ^ ■■'Jto-i.wjA 1 'i'dL.liii a 


S and eollateral to the land s BOt^ _ 

^u hekcr heirs by cuftom^ fhdtl enj^r the febd f 
mfeof ^.tfeoonditiott they are ; rei§ttd , td’'wir 
ipgt ^e*. &!%• JO+.' ’. Pfrw- * 3 . ; C». to 

. Smitdhttft Is the iftftie in tail^cki $$ 
m\ hod^hs the ftafute <fs dherr prefetves t^^eftate 'to' ld'lh', 
his ahoeftor cannot grant or alien,; nor make pw rights 
fal elate of, freehold to another,, bnt fc^ term of his own 
life. 1 Lit. ft# 613. . ■•' : 4 •' ' ‘ ) - 

titir fy tuflm. A cuftom in pa#ticiilar places va^ing 
theirhles of defeent at Cotpmon law is gobd r ftieh as she 
engoto df Gavel*kihd, by which all tne fonS fcill In* 
herit* and make but one heir n> thmr ’ aneeftc^; the 
genial culiom of Gavel-kihd lands exmnd& eb, '^na only, 
but a fpecial cuftom, that if one bnother dies without 
ifue, all his brokers may inherit, is good. Cs, tit* 

S 4 P^«tio. 

^ “ fy here fattm, y is only a devifec of 

w ' pde;, fo by the mill of the teftator^ and has 

sk Jjatercg than the mill, gives him. f 

■ 1 . v.,.^ '... 


that inch ah Mr ihail 
\jn difthargingtlm debts 


in cafe# where^idfe'mMll 
it has. bean sludged thatif mm %p#^^'wdrdr.c 
lent, and % imereft in the thing grahfed pe&th hf l 
conkderation only, Wilhpnt hi the| / 

1«Wf^Weftateinfee,may paft ; , IrK 

, mt% or *x*k**g f he word itifib ‘jMejpftis'-l 

ceffary^ hot edatea of mherjiaade which ? 

coheayed^ reqnireit. JM- Ct*U gfk% word ■'&, $ 

1 is, j'hewee twegimm* and . all. ;heimt' Aa4 * 

nmfer jwtfr/, the bmsM fairs ! “' 


d'sVirnj 


«e#^ ifjlande given ^ a fean W his: fair* all' hi# 
fairs turn lb tpclaliy in ;h}m^ L? * *—'“■ 

whom he' mlh.;. ‘frfa* 

TSmfarfa favoomdi 




___ ^ >■ 

w t imdardood of an' faererjMm of the 
e, Who %M havc the benelt of the perfenal 
lm adevifte of pdirttOti}ay landfl ihall not. Jhrfr 


lands to 

j$, ‘ /• .; •;./ 

| , P&fafafa fe^f;and<'the;a% 
ceftor coidd not give away; hfolandi by'vriU Mi? 

at law> without tMc^ifent ^tijfa fain dfl the fedom 3* 

m 8. .Mlb fe« ©dbioua 

words in a Will, fhall : be ’conftnted fer die benefit of the 
heir; and .not to difiaherit him: And the hetr at law i# 
preferred in CfaacS&in a donbtfttl cafe. Noy 185. Ck*m** 
WheOw lands went ^.Vtfed to the fairs Of,T. $* 
then living; it was hki-eideft fon ihouldliave 

theiBU thonghv lw fafaknifaht was not fair during his fa- 
(heyaiiie, bat hair .apparent ; lot rids was by reafon of 
thb word# jffcts Urn#, which made ita defeription of the 
per&tt;, firsfaf* •• 


-.mi 


there is a Ifatsd fair % r as,t mpfa\ Of a perfoit ; 
mmw 4 fair> as brother, Qfo'.' ; Ye* h m«» can' 
jpght fefe, to tahn 1 


f# ',fa faifcliufat ptr/m m faifafai'fiim, 
tfa *W#rdheirs Ulfaqgfa?'!tt\ 




Of tbs (Ortditkftff 

'mfamfafat if fas anceftor, mjtm fit fal go to him* 
&c, i awtmfapr ife heir fa Uabk to tfa dibit and 

Condiribns obvehants real, of fuch as are annexed 
to. efeum,’ B»hU 4 #end to the, heir, and he alone Ihail 
take advanrageof them. 43 £d* 3; f. 4. 1 And. $$. 
'4W#.thss: : fe^Se v only where there are exprefs words, but 
far the law. by implication r«> 
<|nyes diCcmkiltson to the heir of thefeofifor, &c. for be- 
ludioeA 6y the dtfpoftcton, it is but reafonable that 
14 take the lame advant^e that his anceftor whom 
vc t ,. r . _ f ,efen«s might. 1 Mol. dfa* 407, 47a. 

0 man leifed of lahds tn %hl .of hi# wife, makes a 
l mm ih4(lbtfokhn« m kt upon condition/ ^and ; dies, and after the 
' ' idttfpn ; i* broken, .tifefhsW’h^ huftmud Ihail enter; 

though no right defeen^0 himV yet the title of entry 
h^ force of the ConiitMvW^ /Created upon' the feoff¬ 
ment,. and reftrye#;^ an& his heirs, defeend- 


w:>y>\ 


fiat Vm-mi 

feM'b *•« 

Ae; l«id ».3 
fas ffftert of 


bm it Infc; 


<Sp^,dtti$n»t,V>A _anv»te», 1 ud toil 


«h ; 8 C». 43,•;;- -fasfa'fa'} %i$\ fa 
•r--The;'heir.■ flk|S^ 4 fcMbe-^fi-a nmfat pom** for 
befng Indywij|v$& iheirent, UlfiihB defcend to the heir, 
being * fecuri^ payment of the 

mt tb therent, ought in 

the tenant to 

. . . . . * !!i '.iwb■ -' /**“ > - 

am; and the leflee covenants with 
; #hd adminiftrators, to repair and 
lr at thb end of the term, and the 
nfay have an action upon this co- 
t edvemmt which runs with the land, 

.* '.a'' LJ. >W Vi# u nAt nftiTiMt * stnrl ir 



to the heir, tho* he is not named ; and it 
* appears. 
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appears feat it was mmdtd to continue after fee death j 114, AC. '#Mr feather t» to the do&noeof theW 
oF tho Idfer, toafmufo 11 has executor#, W*- amnamed. befog bound* fcfo *yi ; a AM* u& #4 C O*. 

3 4w, oa. Lmgfar wfc, mtikm. «fe. & C. tttta, ** 9 - Afe"*?#* M ?5M- % S«* 

3**4 Jtotwbetem theancettor maizes a <maveyai»ce or d»£- 

tf A. infeoff B. upon condition,, that if foe fofr of A pofiikm oa coodhkrta, whi^a goes in reftraint and abridg- 
pays to Jr. fcfe. 20/* foe* he and his heirs may re-enter j Mt of the eftate of the heir, he nufftWa notice d it j 
thi*i#* good condition, of which the btktfA* may for having ajgood title by deficient, ;hf i*notobliged to 
take advantage, and yet A* Skifelf never earn. Cv* £*>. take notke tfibch condition at huperii /* others mad 
a a <4* d* 1 do. ■ ■ ft d*. fir&acde dfife, •,■_ ,* 

N^t only land, hut rent not doe at the death of the aw- If the jmrfen of foraneeftor be houind ini *efp*a of his 
ceftor ldfor, ihatl go to the fain To com fcwu by a land. Which defeends t6 the hM^he featt M charged: as, 
tmm ■ for w ***h xmm hu term expires before die corn if by a fubfidy 01 be afteifed dpon everyone h*v*«g $os. 
is ripe 1 every thing fattened to the freehold, timber* fir damn*, df. be charged and die y hi* fairfktil pay it, 
trees; deeds i>clotid«ig to the inheritance s decr. Conk#, for it rtms with the Jahdv Jf. JHe. iy. 
pigepns, fob, ffr. * Neff. Abr< $tf> An fofe foali e*K mxeftcaUe^i'tmm; and therefore, if a^onditkm 

force the adminittrator to pay debts wifoperfoaal eftate, be; tbotifhh fair does 0 fay 'fitch m %w $fart*9 tfaefi*** 
to pteferve the inheritance. Cfoer. Jto. *80, *9J* *f fihtl&wS* if the Mr Of the fair does not pay, the con* 
an executor hath afleW, he as compellable in equity to dition isbrokea. R. » Cfo, 145, 
redeem a mortgage, for the benefit of the for#-; audit la It has been held; that the heir is never chargeable 
the fame where the fair is charged in debt* Hard. 511, without m exprefs lie* and alfctaj and even then, no 
And when the heir is food for the debt of his anceftor, longer than he hath adits, for he is not obliged to keep 
and pays it, he lhatl be reimburfed by the exdcutorof them till ho is charged: But if he hath afters, he ought to 
the obligor, who hath pcvfeaal attett.\ 1 Chant. #*/« 74. plead tftfty, and confefs them; otherwife judgment ttiaU 
But in adion of debt brought upon a bond againft an be given agaiafthim de ttrrh prapriis, for*tii then hi# debt, 
Mr, ’tie no good plea for the fair to fay, that the execo- Jmiti. j Wf. I?9< When a man recovers agafoftaa 
tors have a(fets in their hands. Bytr aof. For a cm* fosV, by defooit or verdiA, on pleading rltto ft* d$t*t, 
ditor may fue either biit or itxeoutor, and hairs and if- a fpeoal judgment d« ttrjris itfcenfi f, may be Mercd f 
ecutors ^el^th chargealifoppon ipeci^ies. if an hair agamft thel«/ir, and theplantifflhall have ali the lands by 
hetMtthts, and the executor alfo, it is at the ele&ioh of defoent in execution tho* if the judgment be gene* 
the obligee to haye a£tion ofdebt againft the one, or theVtalfi^daf the htit, without praying foch fpecialjudg- 
other; but he lhail not charge them doubly. 2 Pl*wd. nmnt^ he can duly have a moiety of tht lands by #%/*. 
433. If an htir hath made over lands fallen to him by Ptmd* 439. aZ^w. 16. Here the plaindif may fonpifo, 
defeent, execution lhail he had againft him to the value that the heir hath fuch land by defeent, and pray to have 
of the land, &c. if it be not fold bona fid* before the execution 'of aB his land. th*r 149, Rail. 7a. The 
afttan brought, in which cafe there is a laving by the judgment and exetution lhail be general, unlefs the htir 
$t*w* 3 (st 4 H r . (A M, mfs 14. And whether the fair aelandwiedgfe the adion, and (hews that he hath fo much 
hath lands by defeent, lhail be tried and enquired of, with byIdcfeeitt \ but if he will not (hew what be hath by de- 
thc value, by a jury, to make the fair anfwerable. 5 feent, he lofet the benefit of the law. Mich, t W* U JhL 
Mod. taa. ■■■ IT. U. Ow. JHfc. 6ft. 

If the fair, in cafe where die aneettor hath bound him* 
Whm hotmd, fee. felf and his fairs, have neverfo much land come to him. 

As the heir at law is the proper and only perfbn, by gift In tail, or conveyance of the father, and *m hjt 
who can take advantage of conditfons, Gflr. annexed to Afifat, he » mt chargeable at all: and fo it: is for any 
the real efute.s fo he (hall be bound by all foch doodi- eftate but #htt is infie fimpie^ ms where laiidf nregtatited 
tmns, tsic. which run with the land, whether foch eon- to ^ hhd hit heirs during the life of another, dm 
ditions were annexed to the eftate by the original foofltor, fair not be charged for this, no more than for the 
grantor, or immediate anceftor. 1 fop/. Mr. 4a 1. land entailed, 10 Rep, 9S. JVs hands earn fa afadpdhm 

If a gift be made in tail on condition, that the donee feefimplt; therefore in afoit agasnft ihe fair, tbejudg^ 
foonld not difootitinise, and the donee hath ittue two mentis only for the land dejtended, and not for ott$r 
daughters, and one of them difeontinues, the donor (hall lands, &ci but where it is b> his own fault, a» by a fotfe 
entrn* and evidt them both, becaufe it was the original plea, or foe like, f bsfi. 102, 976. 
condition annexed to the whole oftate, that no part of it ‘ A man binds himfelf and his fairs in an obligation, and 
ihould be difooimnaod. Co, fat. 165. hafo lands and fairt on the part of thefather, and fiat put 

But note, that neither tenant in tail, nor hwififee eta foe fp°foor} the fairs and lands of bofo^ 'budget Of 
be reftrained from aliening by fine and socoveiy, fof one alobe, foufi be charged in debt: and foo ftalntf 
they may he reftrained from • dfieasag 'by feofibient, or lhail have fever&t actions; and execution foa}l ttay, till it 
other tortious aft, which atnottnts to a duTcondnuance, may be had againft Both of them. 1 Rap* sc. fd* 

So where one deviled lands to J. and foe heirs male Alfo if oeebrod hfaj&t pad his JwW, anfi lcM fosifi at 
of his body, provided, dfaxtf he does ^attempt to alien, Cfam* 4#*>, mA Ml fo gwtufibhf s |ho tdd&te mull 
that then nmnediaaely Ms ettate ftiaU ceafe, and I. ftmll foe all theirlr/. Hoa, 25. Axt fafc foefi a * 

enter, and A. makes a imSmm m foe, and ihmmprn §, Audi hawflfo Up j be.ioi^t^e, 

enters % and it was adjudged agninft M. and thatthe uon* foe parol fo|l(M;ftayy[ : fof Ml.: .1^,. A -«dl* 

ditiott was void, hecaufeomt rsSfite what foall be adjudged fair Is 5' bftc 

an attempt, and how it ftmufd be tried*' riKhV4- 321. be Im^uLmh U m betfcwged H 

3 Kth. 787. Piers and Whm* ' ‘ , \ tseUatehfft M> i^ v dhf 

Alfo where a condition is annexed to foe dftate givfo peaw dfipr • 

to. the heir, and which 'goes-in foetdghtenC and of the fo», '$0i, "Cm* 

thereof, the fame (hall in feme cafes be eonttmad# tjftv v JW 4 ?tfokjtejph- bht au hbur* 

tatkm; for if it were a condition, nobody could tafe ad^ has^foe fife: of laMs^ihli^d la b!m js|fefo f'fh. 
vantage of it but foe heir.» Ifyfr 316. 10 Cei * fii'a’.#,$r• fair hkt.fc 
t Vmt. 199, L ( ■ 

As if a copyholder m Mmmb Mft forrenders torfoe L ‘tXJua jfibt* mmimMt 

nfe of-his will* find afcerdenfes to his wife for life,' te- ani \fair, isjlfoabJe.: l : lfer,,ip "Mfatfafa 

mainder to hu eldett fen, paying 40/. to each of bis faw Cte mem rbsiteght''1^ hiu^ 

brothers and fetters wtthk two years after foe death of muft be admitted, tjfadm 

his wife, fiTr- foi» is«-Iumtatimi^ and not ncondifotm jr 442. >' >. • '.■* •< ^ \ '' ' 

for if it Arnold be axsoadieidn, it would extinguiih iufoe v 

heir, and there would be no remedy for foe money. Cro. m fam :*M 

Him 204. WeM mi Hvmmud* 3 Cro. 20-i. « Zw n. ittafttT find »6t fo 'fytifat tmfy, foo # 

dhftt is mf& ty imidift. Sid.’$4**' f A«w» 224. A« \, 

a i - ^ ' 
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out winch it 


'&%*§» 


«®t* ■■■ t ■ V* ■■ 4^‘ , '-'''W1 

another lb perform an*/ «#, S hiaifrV W.jjnr'jMfef lib?i«/&-' 
ia not bound by it s' 'bttt 
cam the inheritance/ the Wr OudX &k$* 
them, t^»‘ mu imUiH} *&£$# «. t V Jbfe:' 

Ark*buy *«*« fofa cebtf&ta b#efe&, ..hw^'cefl- 
'dbkto tf IhjMtM toiaWs, «h |f i>lm~b^niiij^r|MrWil~ H<!' 
cauft if theta had beenno .cMaitk#tfe« ; :in»dS*fbid : 
haw defended ** hifc ■ Ah$«#*tf«i 
ditfefo MM-Ot’lMfr -i*&■■*!*' *&■■ »<&.':* *i 
■ -The lathm* tolmov dee m 

■ if he be nof partieulaflynartwd, tattittewawiir MuMMS 
Ac day be paft* dthoagh thfJMf b?‘^arnei, .«epswh«r; 
flullheteiti. ■*'%*. jrio. Wij&P 

'* •• j* 'T H 

It ia deaf, that <h£ hi ‘'',.iLyEaittfr’-aity 
bring**. writ! W fttffe* * i i 

^ ’ e&e $**$£' Jidda tfik Ml 
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.; ■ -f ■ \';i ; ■ ,, >« 4 * <> 

tebandy .$* 

.^ if 


Idii ^td& and 
'mmt m ©fib kn4*a .«* M$ &$&+ tie 
' in tlfc ©o*tca&,j 
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dc fee n dibit td the httrs of the fat to,*' tnd*fomedefeen 
dibit on the kin of the mother* the fair, bit the paytof 
the, father dtall compel the kit oa the pert of the mother 
to contribute ; & Jit mtt <verfa* % Co; i *. Sir WiUiam 
Hsrbiri** cafe* . ; 

By the Common law, if the fetfr before an Mo# 
brought again# him had aliened the affcesY the obligee 
was without any remedy; but if he only aliencd^ hanglng 
the writ, the lands, which he hudby defeent at the rime 
of the original purchafcd, had been liable, p. 

In cooie^uthco bf this doftrioe, that the IJesa £butti have 
relation, to. thu rime of the original pofehafed* '."it, ba$i 
been adjridgedV rimt if there had been two ^eiitbrs to 
y. A Whole heir; is bound* «*fc A, MM. mi &.M*; 
an original in C; S. and hath judgmbttf. thtrftbn, T*k* 
<?wm> a Jm. i a, by default, and tfaflbtfM & go*?fM- 
eiegU iffues again# all the lands of the heir, asrf umdfety 
thereof is delivered |o A. <&*■.$&' a “bill died in & 
t 6/ z Jat. i. has a fpecbft judgment the 

confefs’d by the. heir, Tri*. Tem f ,3' 


H E I 



Carth *4$. 

So it Horn b ill the above efttfr ;idfelthb*' J3n judgment 
had. been on pa ."thPt: Mi 

mud have been preferred, bwtfe' Hi* judgment Writ general 
again# the heir, and the mmcKMtt'i general M demmort 
execution by r%>, and not again# the afl&s poly by 
wiy of extent? thiM«fp«e rifch a general judgment;Will 
not operate by Way of lridation to the ongiriri, but 
binds only, as in common,cfhfes/ from the rime of the' 
judgment given. C^tfH Uf®-; PerC*r\- 

lfut now, in relief of creditor* Jgaito# the aliens* 
tion of lands delcendbd, fsfe. . .by me 3 4 ^ ■&■ 

M. tap. 14. it 1^ eaatfed^ “That ih all cafe, where 
any heir at law dial! be liable to pay the debt 6£bb> *»r 
cejXor, in regard of any lands, tenements Or hered^anW-*- 
descending to him, and ftmll fell, alien, dir makeoVer 
fame, before any aftion brought or procefs fuedout againft 
him, that fuch heir at lawfhall be aufwcrable tor fuch 
debt or debts, in an aflion pr a&iqns^of debt to the valtfe 
of the faid land fo by him fold, alietted, or made pyer; 
in which cafes all creditors fliali be preferred, as in a&sbn* 
again# executors and admiijifiratora, and .Tuch. eXecudbu 
lhall be taken out upon any judgment orjudgmtoslb 
obtained again# fuch heir to the value of the fhid land^ 
as if the fame were his own proper debt or debts * fairing 
that the lands, tenements and hereditaments ben* m 
aliened before the a&ion brought, (hall not be liable to 
fuch execution.” 

But at is by the a& provided, That where any afeion 
pf debt upon any specialty is brought again# any Mr, 
he may plead rim per dijfcnt at the rime of 
writ brought, or the fM riled again# him. /AntOtbu 
plaintiff in fuch a&ion reply, rimt'he M «nd»,fb^, 
ncments pr hereditaments from his ancellor before the' 
original writ brought, or the ball died; and if, upon iffue; 
joined rimteupon^ilV Ibpn^^ito’pWariir,!^* jury 
(hall inquire of the valuer of the lapds, tenements 
ditamehti, fo defeended, arid 

given, and execution lhaH.be . 

If judgment be given again# : .bf.gj 

the action without confemng the ri#bts delbedmi 
demurrer, or nihil ditto, it &sll |>e for the 
mages, without any writ 
meats or hereditaments fb defeended. 

It is not improper to obfervt, that* 
the auceftor had devifed away the lands* a 
fpecialty had no remedy either again# the hetlVqr * 

Abr. Bg. 1 49* { * , v } • '' . / - ^ 

Jut now, to provide again# that mifchief, At ^ 
the. fame TW.^wifls.uriJ 

menb^ lifaibu^ns, dictions, or apmntirienta, dfrif. 
tammSm apy manors^ meffuages, hinds, tenemesna ? 
or heredtriimentSf qr of any rent, profit; term, ipr.l 
charge out of |h« tw*e ^htbebf any perfpn 
at the time if m her, or their decefife ihall be ffitfaSp \ 
fee.ftmple, poffe&ott, rewfion or remainder, of 



mum 



power to 6itpofe of the ’frbrie‘^^Ids^hbr/'or^lnrir' laft 
wills or mfra«rieh0s, riiall bu deeumd and taken (only at 
againft'fuch, erediwr'-or 1 at aforefttd,4is, /her;' 

and their ,k»ri fnriseiprs, fxcobtorf,' adnildiftrators and 
afikfUl, and every of them,) to brifraudulent* and dearly, 
ab«df ttly, arid utterly ate* and of none efibtt i 

(any pretence, colour, feigned Or prefumed confideratioo, 
br any Other hmttet or thing tq die contrary notwithlbmd^ 

" A^fd that: fuCh creditors’.'may- |e' ; ^bffid'- to recover 
their debts, is further <!enafeed, '*% That in the; cafes 
befere menrioried,- every./fucri ^cpedilmrj,. ihajv^na may-' 
l^veland maiutaid his,: -t^r;-riwi.' naion had new 
rioris Of debt^Uippii hfe;;'ftbif 'bonds *t}d 
fpetkkki* again#&e ytirmi'hrn atlaw^fnehobligor 
or-fech 4y vir- 

apd ^arguable for a fel%ri»lea by him or thbm pleaded, 
'do trie,fi^;;manriei?;'as' 1 aiy .^''<|hpttld/havc been, for 
^4. pr fee hot coiifeffing the lands 




, ItlffioWriyer; by rids atlfurther prpip:ded,;>That When* 
them lteh(1fee«*0r ^ bei *ny limitatioa or appointment, 
b^ 0ncermug* any manors, mei^ 

.or'-’j^yc^irif^^feal Or ju# debt Or debts, or any po^ 
rion oi* !pqrt^»^fpm,o^ wpn* of money, for auy child or 
children Of' any peftfen, other Gau che heir.;at 1 Jaw* .nO* 
pOrdSng to, or% puriiiance Of any >n*ahri*g* tmra& % 
ijrawwarrin Wr/eg ^sew >£fs r mad«, before ufeh mairiage, 
the ^ : rivery-«Staem>,. feall, be in full force, and 
.frenh -btrifirages,':: fends,tentwnts and hem- 

Ortarifet#s; 'lhall and trily be Jtoldcn and enjoyed by every 
•flhcfi'perfen or perfons, hii, her; and their heirs, execu- 

S «» admiirifilafers ^ affigtts* for whom the faid li- 
^iori» appointment, detSe, or difpofition was made, 
apd'% ; hisr her/ and their tfalfee Or trollees, his, her, . 
bnri ;ta«ir heirs, vcxecufers, admintfifators and affigns*. fee 
.fuchriftrite br as fehU be fb limited, ©r appoiated, 

flevifei or dsfpofed, utft J fech debt or debts, portion or 
polrriqtis fcal! be mifed, paid and fatisfied,” 

: /Arid f iC is further cnafted, “ That all and every 4o» 
vifee' add'; devilbes, made liable by that alt, lhall be 
liable ^d Chargeable in the fame manlier as the heir he 
IaW;v|^;ferice; ? of,the aft, notwitlbfranding the hmds* tc« 
nemeuts and hereditaments to him of them devifed, lhall 
betSimd befere^he^ioii^ughf^, , .. 

In rim conftrufition of : this ftatute it bath beeu holden, 
that iho* a man is prevented thereby from defeatmguhis 
creditors,wilJ* that yet any fettlement or difpofirion . 
he feall *ri bis life time of: hfe lands, whether vo« 
luntaiy or ndt^ will be good again# bond credlebrs | for 
that was not provided again# bV the ftatute, which only 
took caic to feco^e fuch creditors from any impofitiqo, 
which might be funpbfed Hjfi■’*' *• A ^ * ' *~ 


In. a man^s kfe licknefs^ but if 
it ,..Is eitate; in h*s Bfe*rime f «dris pfeuenced 
,thri.4«feeiit ty/fo much to die heir, ^hfetritenriy aook • 
away rifeif femedTagainfr him* who w# only In, 
regfefe of tbri fehda defeended ? and at a bond fe no Hen 
‘ atfeevef on lands id dm ^nnria , 

i. canritbe Whfei] Afey/^ga^h^ tfvmmtiai**, * 

AihMfi . 

I i inm — t>J - L > - 1 Jut* iiWnmhftkjlwAk. 




H E I 


U <k*d 

ought ^ fit «b%igcd;f3to»e : tot M-fJfmm 
ehwge opto a jadgnwitf 
toque ■&&&$, fa. '.!' 

•way the rtawdy.fl ....... - T ,.,. 

thwefcf*, tto|W«r WOfr. 

way W pua^rto tta wo*««s p dw (unite '.pj$J 
tUSpione ;' lM«4f ,^e;A|l<hWea[ ^ 


H E 

ij 1 J.‘i 1 ' ’ ■■ '■J' ..' , 

I rr^. aod-Traced iaw potion, o <?r. & 


6 C*» at, 
2 


writ, and 
xottoga the, 
gefttar or 

261*'. 1. . r Sf'i 


>f the judgment, take outap, 1 
" ta iday^veremtidy by Jbjfr 1 

As to a M- fe.ter.'that a tao** |v 

^-tte/n^A^berity ta>»4 w. ppfonjQ »$& $*; 
Itmtae fcul go 



t Vv 


judgi 

paid 


ttlj&fr 1/ '* wottin' 


'fir.: irr j iViV*'*"» r** !»*»«•» vv »« «F»ng ois wee 
irfi V/ tnde^Qf> ; nef dewafed hurttad, the 


m 


paid of st.a 4 - 143* y 3 0 

sl^r. ' : ^ ^ 


m 


, -4»■« ■ t • ■ .Jpj*; *»• «*»***;» «*& h^, 
sti»« Wbe not defrauded, f. iV. JJ. ***, The 
•mafeuto btShg appeal for tfe* death ofifr an- 


^ WWW hayn dJ*(sr> writs, « wit „f, 

" .%f. i£M/u frwijt. 



•' n,-Vi >'.. : >:|.’v..' *ii 

•.- •: 1 f •'< 

When the ageeftor bum* KimfrEwd E*e jtfl hEj 
land* of freehold. ■ and which 
•iTett by defeent^ andfrwtl be liable u ftr.a* they, *#t«#d # 
to Mtow .the-i'iieeddr^ fljhSKMiMM. $«>«& mXfflk't 
Fii. tit, iflfiu. , a to/. ^ *69* . t»t. ^ 
after la ieaft frwvywtfa made, by the-;. 


aflat*, fo rinu ffef*lartr '-aumiqc 

delay flf exeedtafe ,Q*i the tent ,and &$sj " 

plainti£caa»pt buy* 

be vdtanaiqed. >'iwto.. 3 j&Hie. -^^4#*; Wftp*..I 
50^-51. BtaV #W. $?o *4 'i , : /i.> r !''' f '* 

So‘t mm&m eape^ant 
efistte and ieg^l 

ciattf by ferity tad cfee plaittri^Ii 
judgment of j jt ttmv&<&**&• , C^rtSv'; li^'a'.pdcj; 

But a reverfibn in fe^ expert upbiiitai , j:A rtX 
not taetif feeiwlofe'^tie* ^ 
te, dock «id,bri^M at fei* pteattn 

If A* feath iflue #, j aftd - -d 

. /- . • <* in* t-f. __sli_-EJ 'Isf flteiL. iiia*'viL"u.fr■ ^ 



/ riwir^ u 'rvj w, ' , "* r *» nrikc htm* 

— polfeffion 

63^ ta 

. jJIWIW.- EA^afr.&frSt'^thihi havW-aa'etol#’ 

wh«» then* Me-frvtOd 

ffcfrift df Cs-inir^ii.: Steal* 
ito'.if.lhftvto’ieiil,- whjeW;' 

|gja^i -!l%$!f^f&&l&" r 4 *. jtif'kp*'. ’ I,’ f>"* 

‘.*# jS%. •^Wr> ', *•,(*>,', ;* 

:feip«?febta$:;',dtvm iMpletnenta bf 

'^•^.jbjd^kd'^rtMhgi. 






ufe of hW%lf for Bj^ r . tfee.b 
the remainder to felt 




;;piyie_,_ __ 


the wyertan defde.fjtt tftiS?-,w '. : ‘?.r dies; ; f#ud>. 

and the itverfibn ^ t! “ ^ ^ 


ifitai fo ttat-tfee^uifS ipeitt, and C, 
Bull betaeri to tate tfee debt ojf 


f#".. Cerl£. 


‘bf „t|e; te^bti >ta ttan 1 bey me vefteJ in "ft*' to by 
tfee: tJfefltae,: l^r>: "But ,$d*’to v ;i triads'’ v 

.ftferttoe "tfeigSt ( ,.'; 'pi ,anbwtatorii ‘ ■ 
of rh* Wm** Ifeati defechd to *» 1 teVaiicta 

Ji.liJLj.lj I ..''rti 1 , 1 * ». »' ' . a* 


of the are;l„ y . , --- _ „ VrtV 

..0P„ ., —e;:tairi\^i^' ; 'ia^:^Wet|nbibf/Wift^ ■ /to i«j/ 

to^b,Wi: (v j IW* *$ 3 ' A:<f;‘UXs4; ;■ ;MMta#^^anta^ta ^^tautatci; illiwge . 


The iapdsi (a® hath been „ „ , 

helr-i 't»«d thepi^HfU wai ; .. ,.. ,,,... 

iag Or ft hedwifed knd* $~a& 

and ■ lut.hekt at law jttody,.dwt■. Aofe lw«d»'w||ae't- ( . 
4 trn% HtM'bfi da^dfed.. ane.pMt / .» i 4;aivothet;to. S. 
and' .a»«hq L :» : h# hw-»t. la*,-. ip',i|tt*|f: i |fart'..ty» aafettJ 
Crv. EUnt* 4JV- : ’’' "‘ ' ' '■'' 

By tbe; totem :t>f m^n-^' ’ 
itJ* ''* 


,; ir»7i'JJT' '*?% 

___ _ v ... ...,..*■ a*/..ut^atcs,of 

ani.%cKfethefe be .no'ffecialw 

m«» ;tbe.*w?etttt!«': o$ ewiai 

I Ik ,. 4. ul. thau 

WftMl 


i<k . 


ifeiti' ( 5 ur'' 

J “ 5 ^ HtofikiUy'lwtittur, 



M firir^ltainy^j fa $tpdm$tnm 
' ^fy.,.. : Qffinpm plaujirm* optimum 
m&*s n % 

word fey due hath a more general 
driMt did btiuip coiOprehedding all 
Mi*': as. ubjes* prefe, cupboards, 
aba fueh like; which, by tfebctaoRt 


j tataPri* tariog belonged to a houf^ tjuring 
before meni:ipne4,: " ‘ ^ 1 '' ’■: ; ' ; J> ' 1 


rta yi 



w 

ib Br« 'oris * 
Kaye;to ipthe 
^ m Mor~ 

lg> ;oit ; top de- 
tad to 
^•'ilitab^by the 
;I^>rd Ar/rr, 
jdpr evidences 
ijistatibn'ing' this 
'■’I'fP'his ota right, 
Ipotaitffets than 
whether my 
*■ felfcould 


•^;'"- ;^ , / 9 ; , - , f 'f ■,! P : >,"..:, -j, f 4 o|^k ,:/ ' : ;: " *‘ 


wearing of a pearl 
canhot be an hwr- 
freehold, as 
■ Qli 



H E M 


H I? ■ » ■ 
IS fV 


old benches, tables, tic,. Pkfib .-13 i* A. W 
jab. 

Alfc on this fubjefl, w'A it On 104, 105. Ctrvcm 
cafe. ■ ; 

9 ^/ ftlbmng is 4 fpeeifiettion if what good# md ebat- 
telsM /*thie heir. 

Goods and chattels tfttttextfd lb tHftfhwhold go tb llgft 
her*,* fed aw. to the ftfeefeof, hr femibiftratot: as; fete 
gkfe in a wiftdow$ the dobhi fed fogies of an Mdff. 
0^1 £#’. ,21 ff< $y f *&.*&, S$cL So; fee 

pates, poll#, and rail# for an ihfcld&re. it tt. f. *0. ft. 
So, fornacd, boMfe, fita 4 *jld'ft> fee frefedid.’ f. 
ai A 7* 26.1; A, tio'MSf* 43*4. u ft left feiejr.hre 
fered & the Jife*dtafc of fete wfUtor. , $M. 1 
* 5 # 4.) tit #<i& {D-;*$ 

$ 7, wamfeot Seed to m hoofe. 4 ©fcS&f* #♦" $v»' 
tafei, g?*BM- tite'Sxed intend of WainfcOt* i# 4 K..gof*.' 
So, miiifefev Sited ttf ViriJii So * 
to attend the inheritance does fetgo to fee efeefetor* bfe 
to the heir* it, 2 bk C 9 .«£&* *ob. So 4 mia*.|i$fcrj 
conies in a wirren, and doves in a dovfchotiic, jgd.iWfe'. 
fee inherltahco to fee hftiir. So, Slh lit a pond*' or. : 
pifeary. C*. 4 * 8 ; *< fc- $**, *0. 1. #«/. tyttyii] 
45, co* So, apples, and,pfe$ kbits growing ; '4 Aft 
death of fee .'amSMr:/ tijfi ‘Md\ %, v ,Sd; toots; ft?#. 
Withfe dpUJg; i; So ft Mttfemfer, pennohs* 

tombilone, and feohianfe'ta fe achnrdu ih Jmnonrfcf 
fee ftnfefter. '-C* Lr'ft:& "'M' ;i feiAtew, deeds, afci 
other isvideiices of lands, #ife feh: chefts in Which fetef 
' are preserved. fids Cm> &ig* tit* Charteru Sio, 8f ] 
«bft«n, good* • and thhtfeli^ihj' go mMr^mms wife fef 
hdttfe to the heir. A$d fteft mrrkm$ cannot be de* 
vited to defeat fee: hfcfriff As, fee dntientjcwek Of fed* 
crowd. I. i$:% iftc, A The Mr M, table, '.pftfer 
pain; cart, or other dead tfatfefe ifefefefe. &.£. I ft. A , 
An ifttient horh, where fe# 4 ehofeiir ; fee ljmdis bf ebrit'^" 
%e. 1 tyr. 273. A cardbme, dr i£fece byfeeiMb^ 

to have a cart in London. $M* itffr.0 3, 
go to the 'wife arf '0^MMstUg $ 

Ahbfee^&i, h>r r /4a^ ; ,;. ' v 1 ‘ 'v, 
The, j|dah6m|&- v ^jr«, or cbmpntition tf; 
itime, beginnfet from fefc night of Mp&mtt (ipfti Rme, ’ 
16 July, Anno " ’■ ■/; 

A brafs coin among the &w, tb 

oiw halfpenny. . . . ... . '■ 

.. %im, Thatch or tew. Qm$fk Sometime* feM: 

&mfa* ^ \ M , , h , 

£&/*, is alfo a word, hgnifying a for. 

htad in w^r. , feat part of a toot of which, 

Mrs the rr^.*^The ft#rags 9 Or rwijdrr, fe a feip, or 
othervelfel. _ 

%fiohhe 49 aH, 'lie hM^mi or Cmi wall, fe^tfefeta 
and defends: fee reft of fee bnildin]?. From .Sajfen iWW 
to cover or heal $ whence A fea#ir, flater..Or.djM^'v|feb-. 
bovers the upofdf a lmn#» i* in the weftM 4^$d‘ 
n ,rlfl^ss, pis&ti&f*# hdoM- 

wail vii.;^,; 1 

Paroch. Antiq. 0**573. '^ifetnet’s 
INttpano jmh*-'- ^oebIn,', 
any river, ftmitfeg " 

pond, where Beafts are,«ftd -fe ' M-..feidy in r 

feeir fcveral ponds, ‘ISW 

the tra^ of < 5 v^ or 
weaving doth made of or 
hangings, twine Or ne^s 
three years, ftiall havi- 

jedts* State 15 Cttt\ 2» c* 'ijj*' 1 ^' .■ 1^"-”- 

P'dries on hempfccd* and yard if fax or hempifepdr- 
ted, iW*& Me Ml ■*•; e» pi, 

shdy be 'iMorfed 'dSiy'ffee, .7 

e. 3b. t At* /• a* -r, #;-• Pifealfy On workmch 
lingIt. t iif# A '■« i8. Bounty oh the' imporfe^bh 
ofhemp^fe tfeptoteitehs, ■ %:t$ 4 ^ /n* iM '.JQMnl 
waterlewfeefean^tJens, free''!Prom dnt%, 
t Gfe**yndreffed llax mhy 'be iihpcniMv’4®, 

freev 4&s* ab-ft'jep. 'M^nfe ferdmte Ai-nfM' 


lmg it. t a. 

of hemp from’fee pla 
water rtttfelf ’ ‘tWV., f« 
g o/s* -i'"pi 
free^ 4 (see. r* ay, 
i 


Mi 4 WVi tey'l^hi: fe : be id an^l ^ial|t^h fe| ag» 

the /fe^pdrrildffe. fefep’to 1 fee pMiitlxm*, 

4 'G?** *•' <v t|* 7* . &jpNft : frahdi fe ^armfadtOreh 

of.pemp, Sax, $Tr. ' 4 a"f$sW i« ./*■ ay, JBbnilty on fete 
impomtion of Itefe^add m& i-feut ffeih JMMM; 4 <?<*. 
3; ' ; •*., ; t : . :-'-/<■’ 

Mfefcfeft, (M'iM.jMWf* jy^ir Iram tbeOetw 
ft i^ai^Som| t^ife unit' Mhtikf dhe-WhO 
r««s onfeot, a^nding upon 'ft^l^MWhtehodf#’#©^ 
fel#- 4, feji, 4." t^. 

It ft Written M> r ufe. 0 ISfirir; V<tp* ; 

A ttifcb&irjMymm Of «ohfcy IhAead 


bf heh| mi Ckf^ffi ', fifeit dfc idffiU Mi 

'$»¥#* " ijNML’iMijMs ■ 'Ijr imfym* 

[■&Mefyfofl ferr. ■ in a 


■<*««*' iS, 3.. confomiaf ininV tb .tbfe 






fW/r, b*rmg*UtH & imtdiryfrn} f 'bsmittdif* 

•ffejy & df&Wftghi' ;, & jftxedptxp, tif 


Ang* tom. a* pan. lav- a, 
;«f Ml if nil kfeay gtim^U 4 a 

€OI(i|»ftfe»» fer. C!gg« Bnt poffibly it is htiiprihted ^ 

'WMWib» ,brM^Wf« ^w/ft reVr. 1727 ; 
>.MMS 4 *^ r :J'|k*' 8 ftty: W; ; fee King ih‘ 

'1 •; > v - ■" ■ - ■ 

r ^eilj»effe Imefy A prifon, gMor hotfth of 

: .tebtrC/ftion. if fpi; r ftftnViV defiiiffltor,' w eBWgfeft, - 44 f 
‘ ^ * u dr- 

^'he^tn* .fjf ibi jfuftlikkt dwte ad Hei 

zSiftMaft' tffaiatttim ptifiNeirdi* dg faiNw* 
‘jmmmwjfati bfUmpri' FJUttk, ftb. -1. cap. 47. See 

M^St) TJte Swift wkh >* e. the maf* 

ferdf;a i. r. f&ed 

fe'fefe hdiile Sr, htearfe*: "Men fie 4%ftn Ubtrorm rt&ita* 
dim, digH*s % fit hnOfdfefte, fi/betius, fit in hundred# & 
%hga fcifeiirii 'Cap. 40. See Bar* 

* _€#» ftdmeAbot fif Peterpence: 

Swjfe fdfc;- Saafeb-Sferfi, ind fitting, ’ detiariuf. ' Sefc 

, and* beordp&ii rafeih/ 

JPife‘i,.f s sfteA t^fterftste ad terdiadm iUufa tie* 

' MM;' •tbgfe'‘Idgtfi’ lfegil» fthp,'Jv apftd 

: ^SSmbf 'bitm, -. ®lw kia^bm of ifj^Wivw 


*e«w. Tn« mn ot eimadwtn 
wnwoy utraier chi £»*•*?> dlvluw feito m SeM»4*. 
Sfeaififtjhft Of IbVeb indeffh^rtt kin^liiaM, peoples ioi 

^ArtwJ&jf ;difiaje^t clin« : *tna «4fOjk. '■ ftie JSUot. 

k»r WivallV. Iw4l."ih A**»a 
Iftft)' 5^S4 j Se <W2br «*rtnt. f'Wcvfiim 
tuitks it may be 4«tiv«4 fttttt hM, ZJtofS WeWiii 
:fywi txtiirttMi fir Heilti /ijfrt tmtgtokiMj ,- a^ l^e thtMdl 

tolled Oiv^iiMie/tbt ,• 4S4* 

■"■'■'■ ^.^putmaLei 













' King at Arts df the park* :> t'hc&'ihrce officer* wb : 
diihnguihe^ folicwsy m$\ jGafter .Rex '4^^k*g Ti v 
* Mr*/* indejtnkfif* £WehcUieux, ; : Kiss AOmruto '-/.tiroi. 
Axfimdium *\ Norrqy, - 15 s* , Arwfywfyjmism Bofralm ^-* "1 
‘ Befides tile *?', Arms* . ,t ficr&We 

scalding,', to at thtydttnft'tttovd id attcttn; 

Dukes, and gt^aivliiprds,;, m/'jaar$d; expeditem;' ; i "kj 
tsrk t " Rictitond and' : 

the four forme* imj^jed, 'by' A&»g Edward; i« 
v two' Uxmbl 8. ■ 
the Riming: of On r" ^ 

>% l|U Mawue#*4n, 4^iimo4)« r ‘a ;0&fc, Jfaft?' 

Hmcver }$tm4<k *9$ eppt&cr $Jed r ; 

Arms; 4 *w* i i ; ’#m. .t« 1 ; Ani('lhilly* to 
inkier tferalds, are added 
Of Pa/yWwtfa/r «/ 

place* of Cash tUrdidt as «W, y* *iv. jp^yirsprci* j «UH 
m bit** mantle, rWg< ! :cr$f , 
all Snipp'd WitK proper enfigni^^ilgci^ 

liansc, v> . ., I ,,; „./■ /■'! ': t 'V."’ 5 f ,, ^ ,: 

■ The ancient /fcr*#/ -have,’ been i9^|e:;^;',Coq>ofait 
college under the Earl Marjhal of 

*>*$*» 4 »f # **W 

Hcraldi Armorqm,, \. ..'toms emMtftdd^ jwsij 
Porftuvandi armehlatt, gui ti 

Jint umm, mf*i jerppratafXi: «r rif 'fa$t \ 
babtantQW juwfflknm prpttaftmj m nH. ..pad 4 to &?4 
tpMmtttf &<* D&t* &f*. Spettnu • Gtek* Ha&ld*i — ^ v . 
Hw*r* ‘ Sec 'Hox^Cims .." 'Visfe : 

J0 - ., ‘ '■ > - V' - '■'; * V,» ,*■ -T. 

.; fror the cerem 0 * 1 ^ of, making tl)ie/ rf ““ 

Dttkid's cafe# , ly's Repent t$. . 

$etb*g*> {H*?Hp**bl* : *kc Jfjei 
of the earth# provided '&r;thlufe:fhr , ...,. 
cattle t it is alio pfed fcj; a liberty Mt' a, 
feed his cattle in tta grdiind of f“ 
fbreft,; (tfV. Cr*Mp«Jurifd> j|i 
. x He that hath herbage .of a 
trefpafs for the giw* : 'h# JWsJ \Wt > ;tK)» fVi . . ( 11 ... 
them i and he tn# tahf beahs add' haVr 

fsm /Vfg/V* add by fubh 'g&At, miy'!itciote : the 

loreft. &< a8$. JE. //. 49; •'Or*n,tee^:;hgrh^je 
ck4, 

. a 1 ^ ^ i JW/« IT 

But jcho’ he that' haA herbage ; ««ay. 

^ ^ --'hh# - Air, 

•'' .a ;park-''cilhnot' 1 1 

Ife ■ 3 ^^'of 
take it 


w* in ermch many candles tfrere placed; pw Mmkm0 
cmptryMti im 

S5JSfe'-j its herctm mddm #h^dh 

, ?S , *rS? phased ad caput cttoap6tfi 


tlie %«oh to harrow) 

/kerciabaht 4/ e*rtito Dmini, i, e. they .did'.' 
3Pf#g¥ehd hamiw at the miner of the, Lout 4 ink 

'^T ? ' ■ \' ' ' '■'. 1 *' 1 ? : ' ■ 

^•' fatdvwclmj A grange. 

cattle- and 1 huibattdty» In umm herdewy* 
•^(^: ^ Btoi '&«■: Moh. An^. 4 




Herdfman's work# or cu- 
St ?. fcepherds, hirditnen^ and 

Wm. -LC /» 


it;’pitentf ; -maV^ye' 
reei',W 'tWf ;frhit of. 


not gwhft armed Imo the held* 
>%n called ML"'fyd*. TOderi/te^Htf^pdfimr^ 
&***> wit aider ih oh%i4oh to ferye the 
) PI*; If iibon being femmbned r into the field# any free* 
fci^'iefhfed • to;.obQri a'; Bill fate fan*mi~ t» -e; A. find f dt 
|;«x*yh«s^i f v^as td he’extaed frem him# according hk 
;tm y&df the Franks. Thla dtoe ,^rlevied .«dth mch 
it amir pferfon was infclvent# he aris reduced 
• k .contimied• in that ttate until fuch time,' 1 
empoat to the - value of the ken- 
itotimf' 5.;Thd J tBmp|por tytfarkt rendered 1 the penalty 1 
#goods'of,the ^ptrfon:^- 1 
fd^a^;^®lnghhtt: S#k £k*r* 

'■yi^v^’bt^^jjr';’-; , ’.-. . , > 

(Ffem;'-*hh s ‘Sax. :AM,lui 4 k JM Ai ntefien^ 
his fnbjefb into the 
B^d^^’the and' a- mef~ 

^ . i? i*{ r , , \U<: j ,<'; >• 

i ‘ SigiwBrail .futk'lmr ■ 

moveable things* whether dorporeaf or intorporeab ^whkh 
'h’mah 4 »a^ haip} to him; and Ids heirs by #ay of xhheri** 
tanfc£ ?, and if they awfiiat otherwise deviibd* 4e* 

feend to him that is next heir# and fi “ 
a® Chattels do, jaf Arn-$, nip. i. 


irantee^ of .heffia 
A- 

wood# excej 
pleafurej 
the leafi?# but 

.panW^'Mo 

Wmm*: 

tttoppofttWhtp 



f:,tjfes h wid^^b'erecKtatnents 1 for this ihall be 

is s bhf condition ^or ufe wore not forfeitable at Cbm* 
;faW; jpifcgs;g.;A ig the'MarqoiA of 
z EUtk Cm* r^o " 

Refill* Accori 

“ to the 



c'exbmt#''bc 


ilnottotheenemrmr 
It is a word of very 
may be inheiimd 


j9r ; ippms fb, thy iv#> { be it real, perfonal or mixed, and 
' 'W\k'A ttbt tn tenure. ' Cs. if/; 6. 

by the gijnt of bmditMunu in conveyances* 
idjftfes,;. hnd lands of ill forts, rent# feryioes, 
1# Jbta pafi. /fe’dt ^artditmmtm tfi mss* 
re 'AMstWA '*d b*ndto tranfsat. “Coke. 

^_*_i* • j._ 


Wre^nheJ^^' andofannual mSoei^ 

W. v-y',< V' H" " ^ Ji - ■: , 



g p:khtkftto* f the grand 
b^^'i'rsvsmr# or right 


Ke"’take$ > to <be ibis# by-Common 


I hnd this 
, fedt that the right of 
>trt> changed or 
t : i 1 ;|#kf..#hich limitations 
, ‘ gee the Cm- 

, 4 ij # 

;bo# feiftd of the he* 
» <Sw- a. f- H- 1 
(aliening the Kvemie 

4$. ■■ 

(fktMurii H pcfdhio. See 





revealed in and either A&fdlttttly iteitial Wwjki 

C'hriitian faith, or at teat of mod high importance. '» i 

' *• < t rf'y-:y, : \ 

Anciently, tutor the graftal afftne cf hereiytMfe haW> 
been eorsptvheaitelforte forts of crimes i i. Apofieev, 

who* a Cbrifoaa h fra fori ft t ajle ftfoafobt Wlrthefc*. • ... . .. . . T ... .„ 

j. Form*!-bereft, whisk fee** to be anipoftacyfromth* #&■%, foe oblttnate 

eftablifhed religwa j fee •jtrtBfcdk, 'wi- ^«B>Wlwii w‘ t W jW W ot j gf etfe aad ftsee 

determining, pnnilhbig, and the difetetoeb between the .... 


Stjtlmui concerting hot#, fee*largeeocoantiir %M$ r 

W. * C. -5*1^ *•* ■■•■' , '■*■,■■■■■■■■ •:•>./ Y-l 

It feemsdiffiedh ptecifotyW* determine what error Jhatt 
amount to herefy, ant what not t bat the ftatirte 11|% 
«p, vit which ertftet the h$gh comnuffioneouw, haying, 
refrained It to fuck as arc either d<ivfW»Md By fcrlptm^i- 
w by on* of the 4 firft general eotmeite; hr by. foate boto 
council, byexpreft words cf fcriptare, or iy puiitMM! 
with the affent of the coococation $ theft roles ate at 
prefect generally thought the heft dirtMons eenWrsSng 
this matter. t iW,ftC.Ji 4* <■ •: ' ' 

By the Common {ate with us, the convocation of thc; 
etergy or p tu ripri i l fjaad* m^[ht and &Moently <iW ftnt : - 
cesd to the ftnteneiogof hwwks, ami when.eunviwed;. 
leftthtm to the fteuler power, whereupon the writ of 
kmrttim might MToe. fo». tit. flr^. * * Mil,’ 

4 ir. **6. . : 

ft it alio agreed, that ecuty t 4 flwp may convift perfoha 
of btrtfy within his own dimeft, and proceed by chute* 
cturfures again* theft who .(hall be ewiftidY hint it it 
MU, ihat ne^nritnal judge, whoisaOt * Mwep r b»fo 
this power ; and ft fate 'been ftgeftfoed, ’ whether a : 
caariftitw before foe ordinary wfre a feJScim* foua- 
datton whereon to gttmnd the writrii kmtttic* te»fa** 4 h 
as it j* agreed that * oemyiffiea before- .foe - eamimml 
who iR-ftl * wMft Sfo IT*_I *«*• ** ■ 1 esfl-l 
Mr 401. ■■■ i Mtmi, JMSri)* ,?W» tVaafi^' FW. a. a?|. 
Lord Ch. /««■ Ib^ fonw fo.be bf Opinfop, Jb*f'«Sf) 
the diocefan conw^'\h.'»nii''df'''!foy($, and afoSer.. ujriw; 
hisrefafal to fofoi|efoftftbM«NWkf% .IjMftfo llj ,W.%: 
delivered over n foe feeafc* hjfof *£&> 

Bed under foe ■ Bed of foe' wrjpiiy ftfoyifomrfow* fo* 
King might thereupon '^foe^^|fot|ie^ 'IfMfoMfojt 
writ eh ferneries eiwsftirtwflr iohibey two* foff 
that lay in his 1 ddcretien « mwjat .''fo|foitfwMp|i P: 
tke '«»fe flfofoi be circnmftanlwaiid, 

^But it feems agreed, foot eegttWt r j y j g foti | fop| h^^ 
have.no coaufimue of .*wfo, «fo|T » *1# 

i*,.ot to punifo the hemtfok teftd, ; h«ljj! 
diftaeber ef the pubihfo pCai)e!V''|hat 
numbe pftfowdfo. agateft;.a»..«l.bdfotbfo 
court, wvjfobMMuaur, and foitfob^foif .aggri«9p0u ' 
peeper rane^r ft to briejtfthfgfoN* a flafolMM-a-: 
aftical eoutt, and t>« .tnUneo for a pmbibtaon,' 'm0m 
temporalev.. Oy fit *, 14 A j C». J 8 . •- ftfo. 

Yet a fompondiodat ttiay in«id«taU}- taiBa lfotwftlSi 
whether * owt;** Amqmi#**'. apt 1 as where 
remmitud bp "foppe^he a Jl 4 * 1 afo* J 1 .for Ifobrpasi 


n^v- 

. vT 


MyopMiuoworprin 


foropa .0 




^4 :T* 

03 '^. 
































H E Ha 


sod flgihfil'drongkaliV * v inborn ‘jfriAtfy the £0*4 ..'J^ 

a majaoiMbr his 
t*** ofpM/ 1 
tiiis mfc,Sfo «eOf;. Mop 
paid as tftf Were k their. klpe&kfc . tiMibvM:' hbJ&tr 1 
to keep Jot tke feng's firfk'' m 

makes k^bu ,t^ hr^i {Sfoto kfts ‘iOtdjr the;jof$ 
beaft $ And it is now taken trith aa lbr the ;>e^|em) 

' whether it be fcoefe* o#,orcqw* that 
foiled of, dud and ptyible to the tor d of 
-* 4 n fome ftianort/ b# g«^da> .pkkof plate* 

153* Atisord&g to we 


a Z)**r> tiyftw* •' £5om; v 

^ofti ' ■> ."■ .i'l ' 1 '■'. ' '■'■ ■ ,,„' 

: , Womot obJtr*,j 


' ' ‘ AK ^ 1 /■' 'mmm v >'' yta. ■■' 

H , 'E: 

^dy 4m*mto ti»<t$Am***'if toHfto* iili jfa* if 

" to* .*, j»Ht«aiinft«udan of Atoto jfeigK 


.» hold by AStotoftto^to mi 1 , . 

« *««> deitA* m-mvott to the, poMicfc>- and 
m pwAtt A* ; wtote fti*»«A Mtd toftfetoof 
Mf in|io theit hod*! «mjfcitan*on)y*to:*|i** ' 
ibttrti and Ae imjptmromMt of A* Mttcnto Ac . 
"? 7 TW v * v k‘, 1 F$ 9 >^ \ far. thereby m^ijfOd neater. freedom and ' 
■'$££§&' •“'? fcW * -MM)* ■ 

■ ! KI#.,..-kiA«ta ■. ^ -l»#rlet», Ibne aro dwfey ' 
'■rntby tinun. »».* fome by n/irmmUu oti&M* . 
-_;;.'»*dib» i ;, , ,A(if of memotyi tfeofe duo fey egftto 
ondarofc fey A* comma or *ww- 

.‘iip-' ,Hfe ) SpA*a^-jjaaaiaiir^ ^>«^ a » a i w»ii B a itoltoto 

J '"'" *•*-'..'■ ‘* "'• to tm m&t # 5 * Of 





■ - '■ f/*W" •••;-••:• "* 1”,*'v’’,* -'•; I ■' : MJ 

Htritf CUtftefc. 

■ BviM-jkrtHU i$ payable off tb# daktb df t . 
fimplc i and btritt-atjhm ttpon tW, M 
ItAf^ ■ wm a tenant holds, 

at the time of hh death, i__ 

ef|«eiallv ftfemd: in 'the deed' ,.„. r „ .. 
rmkfitrtict i and 

paid time one of titind, \ 

this ts ; ■ C«» Likt$ ,;< 8jf'!''f'’ : y \ 

Hariots for caliom ait cbmtotM^y < 
eftaees; and if aO hariot is, tsef^ivad'.’? 4 *'* 
heriot^fereiicob a^ iticidcMtothOf ^ 

1367* For a bertet gawa wklfi 
as rents and the grantee of dito- 1 
^Samsd* t6b#' - ■■ 

Although an h^ot reJhmd 
an heriot fervicej yet h k ndi' 
l man holds land by 
* becaufe where a herloHs 
znedy t^etther a d|J^efa» < 

on the 'cftaera&r fer-,di(e' U,^,.v.- iT ^- 
of a manor may do» 

^of him by leftist*JMktf* •. 

There may bo a xovenanf'in? iwkrmf • ttwi 'tjfr* „to'' 
render the heft -beaft. or ^, : mnek imwift- M/M'i'Sfa 


heart, or fo moeh' 1 
at Aecteaici 

^ .to _ ,,... 

may, fee brewfet tor jbjftc* y s 

Akr* if, ■ j^f'iMa^ 4 iMdtor; • JOai i 4 

my, feciS Itoeto «te rfte!.* 1 ™ 

St to. fe«» ;totdT itorljtik'M to*y • 
emtfi-l ii i a , !#l i tt‘, toS ijOi | i; '‘' '**’ 
omii «q V»» ■>' 

And ■!£; At'/KfttoM* 
the- Jen) todHt-totow 
to. 13 fto. «A« 5* 
to «Mfe.totiis *■■ '• 
arviStoSMp 
way» beoattfirto «?»*» 

to*' dr a g ysgaa ' n as 

aiim -i? •■• ^ 




*o#afc 


5 # 


dlftmto-'f 1 

•4. 1 -M. 

lordftaU 
«*a tomt-'i 
And Wtetvi... 
own goodei v 

bii ‘ 

3134 * 

nancy, 

htiiot«<etoto ‘ 


.. ;Ae*i 

t lfer tone 


y»c* 


,. levjfetosi , .._,. „ _ 

../Cl. feec*jti»4«; mib*A<mgt& »m s«d 

"flfe .tba’-.dttoA’ w~ jliwtarfnn #f ..rto/ fttoto^dto 
tm lend may $Sto<£ufc^i^ Ac totem er OA- 
mi as*' A Jtoto 


V, T^ r Tr ” -f f%rr F ,- sriy • r *. 1 a»r*f «*•>« 

■a> ^3^'.i'.>; '\.:'.->i- J : , ' ■: .' r , ,*'i ■■ ■ *: 1 '" «.• '": v. ■, ^ 

'' i, Am fbr s» fee* 

b^-beto; of- tfe*' m- • 


fjto ;to3 ■ - iwritoi:' wiba**--; 


••Jfetoi.db >3i • v Stoto 

pit, 1 '-Avi ■’•■■.: ;•■ y.', '*;. ,-,. 1 -i •/'':'■■■. ■ ■! •''*■■ '* 

; :;:,^%Afeetoi®lAmiSy'.»^ttdg»d, 'Am ' 

,>Sk ' le “ * "^^Tdfljr jmqf wtmmk Ae.lonj.aieyftotof 

fe <to«e (^.c wnwt 4 yr«aiL' tlattfotod 
«we ttotoft be«fl» Qn Aeletd feato 
Iwjli towiK'Atoi .anAfeyfottotgAm* 1 
“ '!»■, tytofei&t.tojW #..jsto- 

'.’AecoWwitog 

, ;Ae'ttA'to«« 

* tofe*»,:.lto AemAfe • 

« btottaffetSlmlK 

todilniftito 

... , ,. ..■fetor-tie*.toWA'.-iw^'' 

•f to -tBaAy. 1 dUrtiW toy nm’t tolriii i b ■ 

■■tor etop Ac.'Send,, tod ryAfet’tton’ nitol «3|j».'feMmtot.>lto. 
"j^ldt'‘flA f•■■'■'■■ •.•<**•'%. 

, 9»^toA fctot ridto, Am fcr>a toAr «%to»«r ^wto 
«- ;i M to AWi'A'iA*;ttotp^Mto***, 

it ta ifjtoitoi'to; topto'to , 'Am:to»«dtf<i'' t '* toA’IfA ’ 

*tv 3'.*to.'': *fh : *' SR : «* 

| |i kl l fc 0 sfeto»*#. •to'wAtotol' 

ttMtoNr'to tatoeKAeitodtitod 
t A to e»l i !.«4«r »toK% Whlto 
dr nmmory» opoh pbactthr am 
,.. mffe «fA 

3ftWtoej tto'Sto%aiOr ftoi toto'A* 

dtom . or arms», from Ac jStfeb •• toto 
'jtofeMt «■ ■ ■ •'• ■ 

Avto» of Jtoefitdd good* 1 -nmm.. 
•etoto'. a; f tottof totofel 

iJ ■ 1 jftj* r ’i< ,* ' ft.* • . T* . On,* ' 





J 0 £:, 

«*■ : 4 
r#wW.JbmtV 


. iTT .t toto . M-«toys':«to 

'i'T 1 '■ 

. W'*wMi£&m 

r actodfari iotht attm 


tlocdi AnnAe 

/‘y* 1 ,'/ ’■*/ 1 “ 

IdttO 


* , 'Vr s f. 


Mi 


^^gdot of a her» 

^ (jj# riW^ 
ti'/m* mi 


iBtfLfdtoee orjm*y«r. bcAwqr 






"fintoK 


lltmOuttfe 




1 


g I Y 


tl T 

•’fl 


Henufinm, Aaclwly ufo* for the tackle w famhmt 
of » (tap. Cifit «fow w two/ heraefu <td *rw*» 

iUm ftta*nti*. Pi, Pad- » Ed. U 

It is *!fo called hwotfm, from th? Teuton, b«r*<u, 
F.ngliflt bamtfi, «nd fign'fW wy fort ttf fwhiwtt of* 
houfe, impleBMOti of tjr»de, or rkgwe Of a (hip. Ctrum, 

IpmXUKB. ThU fame With Ksr*l3e: it 40 *°*** 
matu&r duets, bint ad afttmat^nem hfiottdcs, 
Knighton, p. *$71. 

iptrrfttgft It Ii unlawful to W or fell btmngt at 
before tie fifocmeu come Into the |Uv«n, and \ht cable of 
the fob be drawn to the land* 31 Ed* 3. a. 
No bernug* Hull be fold to* thy vcffel, but where the 
barrel contemn 3* galloon and half barrel and firkin ac¬ 
cordingly •, and fo%y wo ft be well packed, of one timfi** 
packing and faltinc, and be as good in the middle as 
at the ends, on pain of forfeiting 3 ft 4 4 * a barrel, t$e. \ 
by ftat. it Ed. 4. «*P> 2 * The veffcU for barring* **t 
to be marked with the quantity, ahd plat* where packed * 
and packers are to be appointed and from in all fiihfog ; 
“ under the penalty of too/* Stat. 15 Car. 


posts, &c. 

(ftp* id* 

Allowance on the exportation of herringv b‘t- 


yfif 0 


W* & HI c 7, Jett. 10. $ &f to W* 3k ft 44. M* IJ, 
id> 17* 5 Gfr. i* ft 18. Of white hemngs from &W* 
W. J ft 8. 3 , Oath of exporter that her* 

«ngs were cured with fait that paid duty, tfft 5 Ann. 
t, 29. y*V. 6. altered by 6 c* 12. y^S*. 3. Doty on 
red herrings for home confumptioij. 8 Gee. t. ft 4, On 
white herrings. 8 Gap* l. ft |6 f Duties reduced, and 
taken* off where only home-made fait S* ufcd, 3 Geo* a. 
r. 20. ft#* 14 # 15. *6 <Jw. 2. ft 3. Duties 00 red 
and white hemrngA ievived» 5 G$o. 2, ft 6. fi&< 3. Epfi* 
blifoment of the Bntijb White herring fiflicry, $$ 6w* fi. 
it t g. z6 Geo. 2u r. 9. 28 Grp. 3* ft 14* Officer* of 
the culloms to view the vcflfcis at their return, 23 Geo* 2. 
r. 24. 15. Duties to Grmwitb hofpital to be paid 

before bouncy is received, 28 Opp. 2. ft 14* JbB* 10. 30 
Gpp. 2. ft 30. fe#. 10. Staves of herring-barrels in Sept 
land to be half an inch thick, 2$ Grp. 2. ft 2? fi®* 4* 
Not to extend to the white herring tifhery, $ G* p, a* <. 
30. ft&> 6. One foUUng per barrel payable in Swtknd 
on herrings for home confuwption, 29 Cm 2, ft 23. 
U$ t 6. Further bounty on vcifels employed in the ^hue 
iiemng fifoery, 30 G#p. 2, h 30. Such nfets may be 
ufod in the herring ftihery as are bell adapted to it, 30 
Cut. 2. r. 30. fia. 2, Penalty on obftruamg thoie m* 
ployed in the herring hfocry, in the free ttte of purit, 
shores, life* 30 Geo* 2« ft 30. JeB% 7. ^ 

^ervftttt Ihtibft, Seems to be a Componnon in money, 
lor the culfom of paying fuch a number Of herrings * fot the 
provide* if * religious houfe, ^r. pfoftr, ftm. 5 /*r, 
|>fo^8W*r. ^ L ^ 

»effa, An eafement-—— l%*s ad quondam hefiam am 
mMumm, tsfe. Chwt Antiq. „ , , , 

' §$Sn or IMKMi (* corruption of the LtUtp M4) 
A little loaf of tweed. Dttktfity. CvUull, tAt, 1^*7, 

9e£teo?n. Kin, AtMftantxt, la« mum from the /V/i, 
after a vifroty, went to Beotrfy, where he gave to God, 
fifr, $uaf<tm mitntu, ■vulgarlur Ji#*i heflcomc f /mu* 
pttndtu A Awhrf/» W /» itiis partiUr, fpat, (ffc. 

Mon. Ang.Tom. *. p. 3 d 7 A „ . 

Hrftha. A capon or yduftg coCkeriu----^J§|j^m^ Jcr 

ntemebat, reddebat d j un(tqu4qu* tamot* 466 %mku. 

Dyntfdm. ' 

ijpeubriboitb, (from the Sax. i* «. Mtihmh & 
borgh, debitor mel Jidejuffir) A ftirety foe debt, eai 
fidejubet , debttorm ft qttsdamtHedo os/r#. Du PrCfoe* 
lycjcam and 18 cyamfoite, Anciently bqfcftddf d 
county of itfelf, and iikewifo a bilhoprick, etl)Sofr^| *0k 
great privileges; but by the Stat< *4 Mltn, r. f}. it b tfo- 
afred. that fe«a and //wss^rr, (hall be wiq^if' aefff 1 
accounted part of the county of NortbumbetlaM^ ^4 
Info 22% fr . 

tyeplfflte* See HujboU. 

mt&m* Seems to Sgnify a cuftomary load or bujnfcft 
laid upon the inforior tenant* for mendfog or Mpirfog 
the or hedges. Cswpff. T ^ 


FlmdbT^ 


A dot for catching coi 



baj'Wh 


. buyable 
r)m of it 
qua fir* 
\tj cm m 


»s» i tt©2rsart: 

thu* * Ayr affom qmldm emm 
mtdo Up* mOntWt m dt i&tfhmSm <Mwk w 
effiM Mimmmi* tyt cam Am vemit i Jh*t M Hide* 
g&, Ooragia* id Cafvagia, ** ymmti mb* teg* 
mwmm §4 fffsy #*#$• Afc ^ This taxation 
was levied ndt only in money, but prOvMon of armour, 
{fr. And when the Dunn landed at w Ac 

year 994. Xing MtbeM taxed all hi* land* by Met, {&*» 
that every jyolUkMb fouod odd ihip furOifoed 1 and every 
8 hide* fomad one jack dud ,0*8 fiddle, to arm for the 
defence of the kingdom, 6fft Sometime* the word kd&gf 
was ufed for the being q^itof that taxi which war alfo # 
called mdegddt and interpreted from the Saxon, a price 
Orranfom paid td fare one** fcin or hide from beanny. 


See Dowgrhf, and flhrrf. Cm. 1F, 310. 
See Arer^f a*d S4i*r« 




Sax* D/d?. 

•AM*. ---^ 

INOt and Offmltlfr Did anciently fgnify arable land. 
Cob* *n Utt. fit* 85. fo For of Old, to qom the land 
wa* a* numb as to till it. See Gamage. 

lyfyeianba, (Sax, Mydebmdrr*) Ttrr* ad bydam fia 
tetim pmmnHh 

|ite et lltb, (Sax* byfalands, from fydea, 

Ttmeo fimdl ferefe quant* ***** pet annum pMmdf% 
m : W qua fanah# u*i jefimtdnda/ujjicetet. A plough* 
laud. In aji ddmanufcript it is into to be nx> acres. 
Bede calls it and fays it is as much as will 

maintain a family. Others call it Manjkm, h$a**ntm y 
Ggfttam, CurutptMn, fff*. Crompton, in his 

JtoifiM, /. 2*2, fays, a Me of laud contains one hun¬ 
dred acres, and eight hides msfce a knight** fee. Ihda 
aatom AngUcb mtenor terra unius aratn dukuta Jnffiutttt 
per annum, ffomf Hunting. H*fo lib. 6, fob 206. b. 
nut Sir Edna. Cdc holds, that a knight's foe, a Me or 
plough-land, a y*jrd*land, or an oxgangof land, do not con- 
kin any certain number 0/ acre*. On Ur. fot. 69. The 
diffri button of England by bidet of tend is very ancient* 
for there is mention of them in the laws of King ha, 
cap. 14. Henna* 1, dmi$Md*e fha fact oratta mpe*a~ 
tm% tAit ah mmmqm hida A*gh<* tm JoL Spelmaa, 
Aha fee Cm, Brk fol i$8. 

Vftkci, Signifies a place of protection or fandluary. 
Stat. 1 fim 7. ft 6. Comii, edit, 1727. 

IjbCgAbf Cm It. Canute £.) hxpomtur pmmm rr- 
Amptturns out pwKnmijfionlsJimtL from tlus Sax. bide, t, e. 
thi ikm, m4 gild, preuum, *. ft the price by which ho 
red*wA W* fltfo, 1. ft redeemed it from being whipped* 
H It her jtfiit ditbm opentur, pirdat Ubertatm * fi Jet vut, 
rot mm pet dad W hidgilduto, 1. ft let him be whipped 3 
Whkh was the puttjfoment for femme* «W bidgildm* 
1, e T.ct him pay fot his foil); by which payment lets tw 
be tocuftd from whipping. Gaum* See Hudmld. 

S r 4 mmt. See mHem* 
gbtfoAfotl. fasfreafiu, 

ViAwf, {Vi* Regia) U a paffage for the M*g*& peo¬ 
ple, fotf Wfikh itafop jit is called *he £**g 9 e iMmety. 
Dijwtor foi* head wy mall treat, 

I, Of tie btobwyt, fee* 

It Of eh rigbe *#, th tmniug, mud thagiug tf 


ID. 


» 

\%T* 


Vi, fyjh wfitedt jfrfjfrm purpqfk* mud v *9 

V. 6 / >/ Vtritm fitit, , 

VI. Of t /vM gtffy tf tffow, rfgtio* 

ft w bitframi, mtftfUtgmtrd Mtfkrm «U» 


tik Am t, Aft 
. Off mdt> 


m 

1 1 . i u * 

* jty <*» tf iifkm*! Oi, 

ft.jMU Oft tta* wrt tqn four Jugfc* 

ufgtf't, 'rtiuk.wiw font vad «*mm« «u *U 

te AM, Ostf wUch they s/dft pak 

AtWM/MrMU. maammt « pmsMl«r«Mfi4en- 

< two. 


tlon for itf »U others* which we live at ykfe day, lift 


an 5 njury f to t 3 rc owner ql the foil* it it faid that they may 
preitribc for tbtf without any fpcciai confideration. 5 
AVw Abv. 54, * Mod. *31* a Med. 143. 

There aie, (fays Lord CAe t ) three kinds of wayse 
1. A fooi-way, called in Latin tor, z. A pack 
and prime'way* which is both a horle and foot-w*y* 
called in Latin aftm. 3. A cart-way, called in Latin 
**«via or dSitue, which contains the other two* and alfo a 
cart* way* ano is called v>a regia, if it be common all 
men ; and emmua/s ft rata, ,it it belong only to {feme 
town or private perion* Co. Lit . $6, a. 

But notwithftanding thefe dilhn&iona, it feems that 
any of the laid ways which is common to alt the King's 
fubjetts, whether it lead uiredUy to a market-town or 
only from town to town, may properly be called a 
highway ; that any fuch can-way may be called the 
King's highway; that a river common to all idten may 
alfo be called a highway; and that nufances in any 
of the faid ways are f uni (ha Mr by indictment; other- 
wife they would not be puniftied at all: for they arc not 
a&ionable uiilds they caufc ,1 Jfedul dmw to iome p4r~ 
tiaftar perfon ; becaufe if fuch action would lie, a multi- 
pHity ol fuits would enfue. But it fcem$* that a way to 
a parilh-church, or to the common fields of a town, or 
to a village, which terminate there, may be called a pri¬ 
vate way, becaufe it* belongs hot to all the King's lub- 
jc&s, but only to the particular inhabitants of fufch pariflt* 
houfc or village, each of which* as it feeing may have 
an aCtlon for a nufance there’ll* Palm, 589. Cro. Ehz. 
63, 664. I Petit. 189, 208. 3 Ktb. 28. Co. Lit* 56. 
6 Meet. 25c* 1 fiLwt. P. C. 201. 

If paiu-ngers have uted time out of mind, When the 
roads arc bad, to go by outlets on the land adjoining to 
a highway in an open held, fuch outlets are parcel Of the 
highway 5 and therefore if they are fown with com, and 
the tratt foundroua, the King’s fubjetts may go upon the 
coin. 1 Roll. Abr. 390. Cro. Car. 366. S. C. 

Tho’ every highway is faid to be the Kang’s, yet this 
mud be underftood fo as that in every highway the King 
and his fubjetts may pafs and repafs at their pleafure. 
But the freehold, and all the profits, as trees, (*<. be¬ 
long to the lord of the foil, or to the owner of the lands 
on both fides of the way. Alfo the lord or owner of the 
foil fhall have an attion of trefpafs for digging the ground, 
But the lord of a rape* withinwhich there arc ten hun¬ 
dreds, may preferibe to have all the trees gi owing within 
an highway within this rape, tho* the manor or foil ad* 
joining belongs to another p for ufage to take the trees it 
a good mark of owoerihip. 1 ML Ah. 392. t Rrrwnl 
42 * Keht/M+i* 

IL Of tb right to* claiming* etud changing of highways, 

A mao may have a way either by prescription or grant* 
by refervation, by implication, or by owelty of partition* 
and (hall not in a car. ehmdtnd. be obliged to &ew which 
way he claims its but it wall be fuffident for him to 
alledge M$t W Mt* but in a bar or replication he 
snufi (hew his due prccifeiy* 1 Pm. 274. i ley. 148. 
3 Keb. $*$, 531. St* fib* v*. Moody* Bet he who pro 


foot, horfe, or cart-way, tot. 163. adjudged 1 upon de- 
murrcr. v • * 


IKMrTElKl 


from t>, to Mutism wtt in* cleft, »nd fcftw w 
chafe* land oijtibmg W Slmi.tr>, he, cwinot aft the 
faid way with carriage, tv ft# land adjoining, for then 
it may be »«y pretWftiil » «y cioft i bat ft ftept, if 
I will help mratf, 1 mnftfcew the fpedal matwr, and 
that he afed It for die feniftbainln*. t A#. Jtr. 391.' 

A way matt net h* tie spptodea* or fcrtmrto> 

nanttoa hvnft, beentflb it ft only an eafcmant, and no 
intend. Tth. ijo. Jtft it Mr be i«i appendant 
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A ««**> may preferibe fee a way from hi* hobfe thro’ a 
.*? thurc ’ , » *h«“|:h he himftlfhaa lande 
neatadietoan^ tofti*faid houft, through which of necef* 
fity ne mott brft pafij for die general preftription ’ tail 
b« aaphed only to the iandt of others. Palm. 38 f, 388. 
e rw, Rep k 397. 

An ancient highway cannot be changed without an ih- 
owfidon found on a writ of ad fund dmn*m> that 
fuch Change will be no prejudice to tiut publick; and it 
W wd, that if One change a highway without fuch au¬ 
thority, he may (lop the new way whenever he pirates 
neither can the King’s fubjecU in an attion brought 
agamU them for going over fuch new way, jurtify ge¬ 
nerally as in a common highway, but ought to (hew ipc- 
cially, by way ofexcufe, hodr the old way was obfl rutted* 
and a new One fet out; neither are the inhabitants 
bound to keep watch in fuch n*w way* Or repair it, or 
to make abends for a robbery committed in it. Crc* 
Car. 36$. Vadgb. 341,. Ttfa. 141, 1 Baivk. P. C. 
201-2 

But it hath been holden, that If a water, which hath 
been* an ancient highway, by degrees changes its courftr* 
add goes over different ground fiom that whereon it afed 
to run, yet the highway continues in the new channel in 
the fame manner as in the old. z% Aft. 93. % RoL 
Abo 390. 

HI. Of repairs. 

By Common alfo by rcdi’on of the indefure % tenure^ 
to p+eftrtftitm* And, by Sutnte l<t<w. 

Of Common right, the general charge of repairing 
highways lies on the occupiers of lands iu die paiifit 
wherein they lie; but it is faid, that the tenants of the 
lands adjoining are bound to fcour their ditches* 1 
M.Ab. 39. March a< 5 , 1 Pent. 90, 1S3. 8 Ben. 

Alfo if t parifli is part In one county, and part in an¬ 
other, and the highways m ohe county are out of repair* 
the whole parifti ihall contribute to the repair; but there 
may be an agreement between the inhabitants* that the 
one (hall repair one pan, and the other the other; and 
fuch agreement is good between themfeives, and for 
breach, the one may nave an action upon the cafe ago!nil 
the other; but in an indittment they ihall take no ad¬ 
vantage of thefe agreements, for as to the King they are 
equally liable, i Med. m. 1 Pent. *56. J Keh. 301. 
Alfo vide f Pent. 256k t Mod. m. j Keh. 301. 

A highway lying within a parilh, the whole parifh is. 
of cohtmon right bound to repair it; except it appear that 
it ought to be fepaircd by feme particular per fen either 
rmiom tenures Or by prefeription. t Pentr. 183. Style 

l 6 l' k 

But though the parilh be obliged of common right, to 
repair the highways in it, yet it is certain, that particu¬ 
lar perfons may be bound to repair t|rc highway, by rea- 
fen of incioterc or prefeription; as where the owner 
of lands not inclofed, next adjoining to the highway, 
Ipcjofes his lands on both fides of it; in which cafe he 
is bound to make a perfett good way, and (hall not bo 
Okcufed by making it as good as it was before the indo- 
fare, if it were then any way defe&ive, becaufe by the 
inmfm he takes from the people the liberty of going 
over the landt adjoining to the common track, t Rd. 
Abo 390. Cro. Car. 566. x Sid 460* 

Alfo it is faid, that if one iudofe land on one fide. 
Which hath anciently been inclofed on the other fide* he 
ought to repair all the way; hut that if there be no fuch 
ancient inclofure on the Other fide* he ought to repair 
but Half the way. t Sid. 464. <• 

Therefore, if there be an old hedge time out of mind 
belonging to 4 - on the me fide of the way* and S. ha¬ 
ving land lying on the eper fide, makes a new hedge* 
there S. fhall be dutigtit *ith the whole repair. 1 bid. 
464. a Keh. $65. S Sound. 137, But if A. makes a 


interefi. Teh* 
thereto* and as 
190. 




W, foe. 


teb AM But It fisems dear,* that wherever a pwioti 
wdfe to repair a highway by «Jon of 

Mofkro* thnt by throwing of it open again, he thereby 
3 0 mu 
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fttm himiMf of the burthen of a ay Mom 
Sawut* 160, „ : 

* Particular jwfoii* may be bound to .Vepair ft b^wa yi 
by prefcription j and it w faii!, that * corpbratbm* sff ne¬ 
gate may be charged by a federal p*«fori|ttto«* dW*,i? 
ought and bath mfkd to do it, wiriioot&ewhig any con 
Adoration in refpeft whereof they had ajed to dci’if, fe-; 
caufe fuch ^ corporation never ; dies* neither is it any 
plea, that they have done it but if charity; butitis mi? 
that fitch a general prefciiprionis hot fuflicient to charge 
a private per ton, bop$tfife itp man Abound to don thing 
which his ancestors havedbni/UttlefVifc' be, % fomffpe* 
cial reaibn | as having land* descended to him 1 holdea by 
fiich fervice* 6Tc*' but It Teems# that 'ah ind totem'‘cite* 
ging a teithnt of lm& m* 1 jfaFmih having oftd of ta^tt 
to repair ftsch a way fattain u*#r& ttfr# Jk& s without 
adding that Ms anceftoas* or tb<jie whofe eftato he hath, 
have fo done, if fidHcipnt, for fm implied.* *7 
iy £/. 4*.3& Bro. Pitfcnfthn 49* 70. $a. *v 

£«**£. 206* r Hawk* A C r 202—3. • 

Add it feems certain in all thoft cafes* Whether a mi- 
vate period be bound, to rCpaii a Mgh^hy by: indojfyiW.-' 
or preftrjptioii, tka$>the pjuaflk capxufitt take f%lvawtagppf; 
it on the .gener$'J$|ci 'J&t- i ;U Jptmffyy 
that therefore? if tom indi&itfent agtbtftthc partfe, Jar 


G 


not repairing14 
ihali be intended Onjy 
does npt go to the right \ 
k*L ■ 30/ju \f if*' 
At Commop law it 
to make good the n 
particular perfcnaarc 
country have their dafe ; ai 

M ‘ . ' •» ' _i,;_,V 


*;'ptead Wot gdi^y* thi® 
j& j way4#f 'fynpfilti hut 
thftdbh'. 4 . j: Jfod. ■ 11 *v : - 3 


I? that all the trnmtfy oaj 
onsiof a highway, where 
RjMbdrj by rcafon the whole 


Rif, :ii« . By: the'.*«*&»*ipobin^iisijtw,•.viltae*/are.tU:. 
repair their highways* Wf# maybe pu 4 ifh*d for ^e*r. 
decay 5 aiid if any do injure, or ftr'aigitten the^MghWfcy? 
he is puniihhMe in dte'i^^t^endi, or be^e judic^i:, 
of the peace in tSk Qwm'fymififey- 27 4 f$>b 
Jurifd, 76. 1 ’ " v . ' r , i' ■' ' *■/*' 

By Statute Jaw various prov&oas am made, v/«. 4 the 
7th of Ors. 3. r. 42; (warn to {cdticp yrn’t** s&mt&e 
laws relative to the di^bhi^^djhe^i, tfca$- 
male in 8 eft,emt>tr> of a certain number ^ <p&- 

lifitd to fmvr an furveyprs of the bighwdys, to bemumed 
to the joftkes, at their i|>Ccialfisdtonft;ns 0 tM&i whoane 
tohr^feyoris, .fimlj'' 

judge. neeejlh^,;|W(^^am to hiddd the 0&»v.ibr o»e yea^: 
<Ja dVpS.1W, afipic, 5 A nnd othem tcr.be nominated • 
»'» tike at view -of; the; kmmp; «t 
^ja refpeft of nufancest W$ pm dpt 
(w ^,^ r fe^coneerned'' tp : remove' 
t iip'^ furveyor to employ his men to ;ddife ’m is- 
tart IbvfMtia^apfl^mg m diredion of the adk. 

- The, fmvijsyor ^ if • femefc new ditchm^ drai^V^ 
wherethe #d'te hnd keep the fameMM^ 

feTr. tsith erw^4jted^ badges or archet 

over 'thevfaMe;: maiefejg so ifa* owners^f 

lands, $V. wW^.a»y.f " 

aUb to thah»,fiai«^tinys,, 
feet' wide at leat,v &&■$&■: 
to keep the faane m iijf i iik p.%$■$£ 

Two or snore juftiCes 
narrow roads.to be wvdn^/P^'#^ 
which cafes theforveyor Is.' ip-ngmei 
foil as to rccompence> in defebtt Of 
lame to be afleifed by a j$tp, 

The furveyor hi tW'iMtc 
h%hwmy», bndgea, i*tc* as okgS^L 
ticular perfona, to the jufttees, of two, 0? 
tke to be given to tie occupier, < If not : 
tbite, the jnftkes mm 
repair, tc^Bther with 'the* peiM^^'beffbpirf 
'tMck or corpbhtie; lmh*e to ttfMr,. at ‘the 40 $. 
quaicefAfipom.'.-- ... ■ *;" ■ - ' / S,. r i; 

The dft life mpowors jtiftkes of adbe, awjgji 
peace, » J*&t p&kmmmu do'the affiecsv or"' 

defaults ar^nwwfgainft the*a, 

"as they Jhail tkmk ft, ftwing to die 
thipir.lawful traverfeto fach preferments, 4 ” **■ 



iiwjmaM • fe®#i : 

be Hr* T^uptld J, ;lnft■ ‘spoil want It* ii the fin-- 
^gjcfh ‘ih^ir v duty,.'', twoi-jufticcs inay "Ifcar'cbm^ 
and ; i^e |^ biddr ju tUy : 

. : julobea aic to order proper diragdon poAk to hh ict 

opytett fam %hways ;meet, u tfo approaches 

to %b parts nsjare fubjcft to deep pr dhngerous floods, 
and where eibcdKry for guiding traveller* in the befl and 
^fubjeft to a pf -fat negtedi of 

v *o ' ‘ ^ 

fmpo^ered 

from anyneighbouring' odarnes, 

. iSW^vtfoi^ mers,' or; farces! And 

'prhere' ^Matent^^trpe.had.ii^in bc& places^' thbnfrdm ' 

i 1 ' Aicfi 'fatlsfefllkm'.m the owners 


*■>iCTi" yIl*+ w**spw 9 t w sar owners, 

**••**; i»#«« sss 

'" ®r LM.-fa. 6t tie: afoectldns ”*Jw' -i--t 


iajJin* ■ * •; n " 7 ; - rf “ tu^uwjps arc give a 
. for nlbng np',- , ' j apd;fiOpptog'-of holes 'made ip 
matenals, dhder certain‘peayitiei^oit the forveym? ® * 
•t'he iWfeyoris'tb dfcectiiid^yover to the 
jUffe' *$$$*** ^tfeitures, pe'ndl&s, .and eompo/mons*’ - 

' ;■ tV* .'Q^'^hr Pfd if dsy-worL \ 

<^ J *xk, Wfem there^pot fufficl 

of 


k»- **» FT ,**^***^ v* i*vv j unices, 

-. v ^^,. r _ T Jo.nii tqfy omp m a'flbflrtiek^ upon cvefy 
1 1VS9^J^;UaM mtd''tcneihents, In 'the relpefiive pariihes, 
i Srf^f highways lid, if aflbfljnent not paid in 

Mai: hftftf demand; > may be* levied by diftrefs and 
v thfemjrfons aCeffed : provided that iks 

n Ji Afleflmcnt be, made iti aoy one year to exceed the 
pdand of yearly vhluc of the lands, 

**• • , *W' W«*re® / 'Sy • tie furvfyon. 

tbeftafttc, arc to be 
i#iilauaW'l»y;.a nte tte rfie iahitbjiautu, acWrdhi? to the 
j*to preftri&d m the «d of £lfte. iatituietf, « An Aft 

! .0/' *NV'*N* U'V*>»witt '*« regulated. 

ft* d.ayt in-OKi^wr wain;. cirt 'O# cai-rlage, and 

.othw^^eeePttfes, and «w<r hl>le: nftso *ith.\hath, Thofe 

the nice. 

?■> foreve^JoA,**- «wi* n^edkiMy;, iW'ooe lahhurer 




Aft 






fit#* vh^yaty‘ 

jS.5$<**»r* ■Wft' $&':&&* incite to Be firinkti' 
tw\iaffei&; wft& &f 

*mr tae .'‘bi^b'ci: f ;\WiS:^ 


hm%m 




ttocfe' ; 

aa&aiution 6s 


($jtac‘ 6 w 

' io /•'',' ;, 

: ' tJieJWe «x%t 
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that mmkm the f#ijt called tm 

fartiro, Va/ Re*i ao a. *'’' \ ^ 

INtttpfe S#*i/k*t ^t00m§¥^r0mt$ itlaim u • 
>«w ttfinfirtiintm. ■ M$* 4 iW- SVjWr 1 ' : 

IWfwii Is the divifion of an inheritance among 
4 «W# Sax* . '■ ■, ' , v'v ;,;/f;/! , 1 , r ’V; r Vv;','! 

Md« bmefiimwli&ifyfafittoilfc -Mk-f 
iaEdw* *. Ebor. 4 $. ; fttt;; ^ - v. :*;.! . 

SMttntan, A fubjeft, from the Sa k, ffir&n, i* i. pit* 
dith to obey 5 or if inay he 00 wh$ fewjwf in the irs 
hall, to guard him from Urd* *mU, 

JPu Fre%. GwvtlL 

A contfe& by which a ^uaEfed fr^teiey 
. may. be tr^nsfcrred to the Mfr* 
price; dipen 4 . •,;% tiitS' ; cohtrsift ibr|> 6 $' 

fedfoft and s tn«4®?a^ fot''a-Jhrneu- 

lar time or uft ? ; '«®j(WHHrti'dii.t: ^imort 

che goods, •'W*<&Wfed* b 
ofe performed 5 together iftricc or fttpend; either 
cxpreftly agreed on hyp “' # left p |^/iipp}|ied 
by. law accdrdteg to wH «ihe'^ftnrk^*; #/ar*; 
Cr«. * Km. *' : ' p ' ' ;; . ■ 

' ^fcerlp&ft, A*i«clh:je^' ■' 0**^, ; i^;., 

-'$&$*» See £?*4«. . * ' ; ’ .- ■"■ 'V^ V .*.’■ 

tfafojDfocna,' The l**M$ ; 

• IHafottttr,,The b^ktfhf'tLe'^x$ 
Ug*% lex, mi/tie, fiU^mMl’ ■ ; 1 ' > ' - ^ 

Dtitotb* Aa unlawftii, conchy, from $nNfc 
five, igpf de Moth /herit^idufxtue^ i&eegrtftr c**p*m 
yigtotf infos, yef jft fpmM § mi* h 9 he who it *ccw&d 
for beingat jm nnUe^ mii:, lec'%im;‘p^ge flhmtiw 
faermiM#i$$M m>t \ h fsd rao d*<&/ 'pftimwd'tytyt let 

him cJw Wp*( 8 f by a gralft, Which % jjc^Kjl 
Cowett; -,;. /, “■ : ( ; r - ; ' ^■“■f n ^ }; 

ftlotbbotc,^ miiiafetoiihimitvho iifr gijQfc, 

#e Sax. twhxa* aod ifl/f , 

. HoeCt^meitt Aa tmeient pd v or ftatemity at 'te' 

' eti0h uf<^ Tym, wty*#t 9 k jih fam&i they are mei^ 
Ho^ed ftttiL 11 7^tf» t* ***#« 3 + ..' v f : 

«r IkMUM* ffiMartiJ Were J^la i»nV 
jaeo f or certiin «*«#m Wad by their tenett' 
.Mu h^Oh 'for'^OTng'notice eariftMoa' 

Made ■ by 1 eoetweibt+r,' fttfc^l&e'tswii.towdii^ie )leh.Wf 

pf ■ •» la fikWjii- 

« aff VeTOv^Opipfc -Mmijmh 




. .: a little hog»lt«Ko fewfitt a 

IfeBM^agiaEgeag 

■ PJW*** 

*?> ff 

^ j€ilim*^0me : vm- mlhmlm, 

fmxptricjw, hegmwii02mmmm^ Ommlit* Ahbate 
MS, fo. 48. a. "And indeed in many^ efper 
Wily the northern parts thee^ after they lot 

0 ^4^ ^ ^ ..a* 1 ' jta, M ^ 

Wgi|ert, A veflhl of wine, ee eil, i^r. ; ^ntaieingio 
meaTure 63 gaitoiite Wf a pipe, and the ftnmh pairbf 

^" 5 ?* / ' ,1 %^iV., ; ,;: • ^ 

A % or fwine, "beyond the 
growth of a prim cmf*U ptftjpumnmi 

fituMd tfemp&o hoggi wdmmur. Eegnia 
^^oti Domns de ?ai«n 4 on. M &—^Seheta t*dm 
ffiyS* Jto^enmwye mum demrim, iif prl hogi- 
**iU:«»m dma Catalan Eadinpf. MS* 

keeping of hogs in. hoy' city or market 
asr e^bfok .^«ftnce,' 'dWI* 460- 
^V ?l ^7* ■* , JSd«od we conceive the keeping 
^*k*y ^i»k mnch, fo as no 
jfTOW 1 )' ,■ |ddi4rtie4.: See me to hogs and hogs 
■dML;-.ftb 1 •jC5iorof>: ; '''SW«r; >> t 

( ,. Called; otherwise Swf ^fut/day, {dies marts** 

'r5X^:i w<8 ^^has a»«ra»r) Was aday fo remarkable 
.an/aetCftat’tfntes, .that rente wenrreftrved payable thereon z 
#wmiafMs&*lpe CW% in p*yw, there 
,!!■ h yearly allowance prs mdiMkVjMAi»/ lao^c kr^cstilaaa^ indotne 
"'fe 1 JWd che 

tet^ m mn4ay 9 « &e meaning of 

Jt d^-that o^thht 1 day the women tn morrtment hop the 
«fd pati pa&nge^ th th»k Mring 

. 
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Ift.or other „ .,. . „ ... 

feck tenant, )fel4 ovi^ l|p^ rr . 

lion of feck term*' and demand made in mhmg 
covering perfFeffion of fee premiiTc#» fea|l |Miy I 
feue he continues, atfe* rate of doubt* t^e'y^lj 
$jep Menu -- ■ l, ' „; v 

fe>Aa arnica) .A#/" 
d,*acoo|dij)g to £* 4 ; or a river i 
w ealed by feat oa*fe* w 
Iwife any Ofeerin the name* pfffecc 

^fenfoaaW' jmh-nfadt £-$4 MH 
n ifc'fei 

- v -enis,»#twa»%;#&$* 4 ,^ _. v _ 

..# *" .Mkfato' in 1 ^ 1 alib A kill 

. infaftpit de • 

> fm, z. pty*,; *#*,■• 

, ,#*, ^ r iwc»d s »amen o£ WU* 

k^utiBg or ending with liflv as fakkk % if** depofe 
that formerly there yfti great plenty of wood at fedm 
places^' i , h / &!] 

9ell’*va?0 *nt> fftGmg*t>ay0. Vide fee 
If eft* U $ gdi i. f.^i;—aS £/« 3* a 14.^% fit J 
M fi* *. I9»wr5 £jf ££<f; $. r. g**? ' ■ >*.v.;. 

fours and markets not to be kepton Stmiajt* and $■}*<<' 
cspal feftiyals* except four $km%* in Anfefen* <££ # £ 
r. 5* Shoemakers sit Zwtar not to fell Ur fit pn ’feet* t 
goods on Sundays, J&c* + Ed.4*j*\y. »Jfpr* 1, 

> *9*. Penalty of not reforting to, php*h $1$^ 

holy-days. » 91 * u *« / 14* htfamfa A *<i 

be kept *»-> daypf feankfgiviiifr 3 >11* V.; fife **-••*** •' 

punUbmcttfcof ohng fports on the S*w&y# I £4** 

Carriers, drovprs, butchers or b|g 2 crs» pdt; 
expqfe meat on fee;fikn^, 

«. 7. The 3$fe of J%to be an nnmver#y 

iz Car t z. e* * 4 . , Th* . 

anmverfary day of hnmifi&tipn# >f| ^jjp 

The ad of Seftmier to be annnaily k^pt fid “ 
fa, lyCaKz. c* 3. / afi*. No wares to be 

feie oft: fee Sunday, 29 Cava* .r, y,-;. 'Ejfcoept*,. 

inns* fe’f^pr milk, j ; TOW,c|t|Mrefcf 4ffiT if 

|T. 3, f. 04 * ^ Qoa^eosdr- 5hak*iW fnay ply 
on the Lord's day, notwifeftandi%fee. ^ ?i 

5-fei*. t. i&jyhi'A 0* 1 Jltajjteu' nSt ^ 

'On fee^a0<d^*,.'a^ r#;y*^pk 

mi&eme* r • ^ r **.'• ^ V-' '■ ,v 1 1 1 . •;* 

■A*?* Wl^SiWfcjSfcW" 

l «4 

, lArd^d n«.*nlr 
’ baticifo Mok> 

**e 1, ,k«n -Mt 8»S» • ,few«: 


«lt # 

tokxfA'or right of a»«idw*.' i " v jB6i*.' Seifin of 
^s^!MrcifiA of realty, aa^iitfouir femcej,' Ami ; 

mt 'fti»lJ. ; '<*kf Amtf#, ."ted not tbe .lewasL, 

iwdKii'twa ^ai fi{,'"«M®':' 

bet^veew 

J-« A,-*Ay f.£Ajuf^ j«r:^« m» /r«*> ^/Ai dm ‘ 

iww 4 >^.-S: 

W t*#rjiu, fdtk fur ... 
" tke fe&tV that ?/ fl*w» ’ 

.. ■' f T ' -'. w .1- ' « 'A r 1 A'. V 







>#■ 



aii>4. death* 

Li.- 

w*: a writ fe /fee efeheator, 
er jeign of landf to fee‘ heir of 
^ft'ajndiyig Ms diiwngs not done* 

„,, ^^ifefeB.ige was to do homage 
,|M§ ! J^fk^fipr' ■ the‘ r .. 

wh^h»;; tfc?j«e,-*iw form and me- 
jatedder* 
” ywMMtt, tr»~ 

. r *$!*?*{*»"* 

r of thft in £ithar. 
nt, >" '3»i... Aifw Jf*i 
, . ' ftcirat^rreA Jpf>‘ fifa*. 
it? t .Parif. Jilt *fun. |i 8 di Adr 
hdma«sfc f MLS* 

It*,, afid^tf*/, /«. 

fr'* 3 - 
* «»/nt 

_., v primes feme 
fsklfefecan w 
Canuti, 
/fer/M in fain 
fal fprim edifaus *d 
" L mfa. n*{ 
J&fa Mu* fa debit 
,f'de. (poketferd* See _ 

^mkfcge-qr freedom whife ^ry 

vadcs that freedom 
‘iSfatx, This w« sake to law wilt 
^kiifil.>»s''a dritne if.a very heinous 
« * hweeh of the. King's 


4 man hath ini 
hla 




H O M 

His houfe, which, (as we commonly fay,) foouH hi his 
taftfe, and therefore ought not to be invaded* Bra&oa, 
kb. 3* tra$. I. cap. 23. Du Cange. 

It is alfo taken for an impunity to thofe Who commit 
this crime, w/*. Homefoken, Roe eft, quietus ejfis dt amcr- 
ciamcwtis pro ingrtjfu hojpitii VtoUntef & fine Itcehtui, & 
coaim pocem Regie, & quod teniotit placita de hujufmodi 
tranfgreffiont in cur id veftra. W. Thom. p. zoto. 

teomeftall, Is taken for a maufion-houfe. ride Frnm- 
ftol. 

(Homictdm,) Is the killing: of a man, 
and is divided into voluntary and eafual: Homicide vo- \ 
luptary it that which is deliberate, and committed of a j 
fet purpofe to kill 1 cafual is done by chance, without any 
intention to kill. Homicide voluntary is either with pre¬ 
cedent malice, or without. The former is murder, and 
* is a felonious killing through malice prepenfed of any per- 
fan living in this realm, under the King's protection. 
Weft. par. 2. Symbol tit. hdiftmentt, fell. 37, u/qse 
ci. where you may foe diversfobdivifidns of this matter. 
See alfo Olahvit, lib. 14. cap. 3. Brad. lib. 3. trail, 2. 
cap. 4. 15 & 17. Britton, cap * 5, 6, 7. Co. LitU 3* 
r. 8. 

Offences again (1 the life of a man come under the ge¬ 
neral name of homicide, which in our laws fignifies the 
killing of a man, by a man* 1 Hawk. P. C. 66. Brac- 
ton, lib . 3. c. 4. 

Homicide , properly fo called, is either againft a man's 
own life, (called Jclf-murder, or felo de ft,) or the life of 
another. Homicide againft the life of another either a- 
mounts to felony, or does not. That which amounts not 
to felony, is either juftifiable, and caufos no forfeiture at 
all, or cxcujable, and caufos the forfeiture of the party’s 
goods, t Hawk. P. C. 67, 69. 

Under this head we ihafitfeat, 

I. Qffelf-murder, or fth de ft . 

Z. Of juftifiable homicide. 

3 . Of excufable homicide. 

4. Of manfiaughter. 

5. Of murder. 

I. Of felf-murdtr, or feU defe. 
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I *t «11 of wfcit he wu peflfefled of “ weeaw « *<* 
miniftratar. t Hmek. P. C. 68. «it». many iotibori,- 
ties. . 

However the Wood of t felt de ft it not corrupted, 
nor his lands of inheritance forfeited, nor hit wife bar¬ 
red of her dower, i Hawk. P. C. 68. Blow. Cam. 
P$t. b. x 6 *. a. 

Alfo not any part of the perfonal eftate is vetted d* 
King, before the foif-muracr is found by fount 
lion ; and confejjuehtly the forfeiture thereof is faved^by 
a pardon of the offence before fuch finding, i 
P. C. SB. 5 Co. no. h. % left. 54* I SaunL 362, 

1 Sid. 150, i6*.'But if thei^ be no fuch pardon, tty 
whole is forfeited immedicftely after fuch inqutfiti6ivC~ ^ 
the time fuch mortal wOdisd was given, and all intermix 
diate alienations are avoided, 1 Hawk. P. C. 68. PJawd* 
Com, 260 . H. P. C. tai l $ Co. no. And fuch tnqnt- 
fitions ought to be by the coroner fitper mtftm corporb , it 
the body can be found, and an iuqofitian fo taken, as 
fome fay, cannot be traverfed. 1 Hawk. P, G 68. H. 
Pm C. 19* 3 fnft, 55* 

But if the body cannot be found, fo that the coroner, 
who has authority only fuper vifum corporis, cannot pro¬ 
ceed, the inquiry may be by ju(rices of peace, (who by 
their commimon have a general power to enquire of all 
felonies,) or in the King's Bench, if the felony were 
committed in the county where the faid court fits; and 
fuch inquifitions are traver&ble by the executor, file. 1 
Hawk. P . C. 69. 3 Inft. 55. U. P. C. 29. 2 Lev* 

, 4 f * 

AHb all inquifitions of this offence being in the na¬ 
ture of indiftments, ought particularly and certainly to 
fet forth the eircumfiances of the faft ; and in the con- 
clufion add, that the party in fuch manner murdered 
himfelf. 1 Hawk. 69. 3 Lev. 140. 3 Mod. too. z 
Lev. 152. Yet if fo be foil ih fobiUnce, the coroner 
may be ferved with a rule to amend a defeft in form. 

1 Hawk. 69, 1 Sid. 225, 259. 3 Mod. ioi. 1 Kob. 

907. 

By the rubrick in the Common Prayer, before the 
burial office, (confirmed by ftat, 13 td 14 Car. 2. c. 4.) 
perfons who have laid violent hands upon themfelvei* 
(hall not have that office ufed at their interment. 


In this, as well as all other felonies, the offender ought 
to be of the age of 4Hcretion, and tempos mentis; and 
therefore, an infant killing himfelf under the age of 
difcrction, or a lunatick during his lunacy, cannot be a 
felo de ft. | Hawk. 67. Crom. 30. a. b. 31. a. H. 
P. C . 28. DaL cat. 92. 3 'y*- 54 * . t 
Our laws have always had foch an abhorrence of this 
crime, that not only hewho kills himfelf with a deliberate 
and direft purpofe of fo doing, ; but alfo in fome Cafes he 
who malkioufiy attempts MMnr, and m parfo- 
ance of foch an attempt uhwfofogftMs himfelf, (hall 
be adjudged in the eye ef the for wherever 

death is caafed by *fcy aft d^fe^.kMdMeious intent, 
it makes the offender a P* 

cites Dal. cap. 92. 44 £• 

12, 14. Dale, eat, 92. 

Alfo vide S. P. C. 16. 


C. 68. 

,jr0i £ fr- Car - 


Aik. 


119. b. Crom. tB. , • 

He who kills another upoh hfo defire o^ command, is 
. . * ^ -- - vi as if 

the perfois 


in the judgment of the la#" a# (ninth i l 
he had done it merely of his owl head, •»*«* 
killed is not looked upon as a fth de ft, %afmuch as his 
affent was merely void, being ajgainft the law of God 
^nd man* t. Hawk. P. C. 68. cites Keihu. 136. Moor 


7 J 4 * ;■ 

As to what foch an offender, a fth de ft, (hall 
forfeit, it Yeems clear, that he (hail forfeit all chattels 
real or perfohalwhkh he hath in his own rights and alfo 
all chattels, real whereof he is poffcffed either jointly with 
his wife, or in her right ;.and alfo all bonds ana other 
perfonal things in aftfon* belonging folely to himfelf 5 
and alfo ail perfonal things in aftion, and, as fome fay i 
entire chattels in poffeffion to which he was intitkd joint¬ 
ly with another, on any account except that of merchan¬ 
dize: But it is fail, dtet he foali forfeit a moiety only 
of fuch joint Chattels I# may be fevered, and nothing 


v. v 


2. Of juftifiable homicide. 

t, lx mud be owing to fome unavoidable neceffity, to 
which the perfon who kills another mud be reduced, 
without any manner of fault in himfelf. f t Hawk. 69. 

s. There muft be no malice coloured under pretence 
of neceffity, for wherever a perfon who kills another* 
afta in truth upon malice* .and takes occafion from rito 
appearance of neceffity to execute his revenge, he U 
guilty of murder. I Hawk. P. C. 69. 2 Rol. Rep* 

120, 121. Kelynge 28. H* f. C. 38. £ra&. lib. 3, 
4 * 

3. No one can plead a faft amounting to homicide ft 
defehdendo, or by xuSiUventure, but in foch a cafe the dew 
fendaht muff plead Not guilty, and give the fpedal mat¬ 
ter in evidence: And it Ip alfo agreed, that where a 
fpecial faft, ambunting to foffiifitfade homicide, is found 
bv the Jury, the party is tu be difmiffed, withoi# beings 
obliged toLpurchaie any pardotf. fi fc, \ Hawk. fo. 

Juftifiabfe homicide n eitlee of npubikk wpmmape na¬ 
ture. That of a puhbck nature is fuch, as k dccafioned 
by the due execution or advancement of pubUck juftibe. 
That of a private natere is foch a* happens in the jud 
defence of a man's perfoa, houfe* or goods. 1 Hawk* 

c* ?%■' : , / ' 

As ; tojafodaMe homieide in the due execution t»f pub* 
lick juS&s* foe foUowingfulet muft be obferved. 

i. Tba judgment, by virtue whereof any perfon is put 
to death* muff be given by one who hai jurifdiftion in , 
the Caufe ; for otherwife both judge and officer may be 
guilty Of felony* x Hdwk. P, C 70. Dak. cap . 08. 
io zz Ed. 41. 33. a, H. P. C, 35, 

2* The judgment muft be executed Jby foe liwfol of¬ 
ficer* Indeed it. was formerlyheld, that aoyoil&kis ■ 
a* lawfully kill a perfon attainted of treafon or felony/* 
a wolf or Other wild bead; and anciently a perfon 'cod 
1 • drmndp 
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demned in appeal of deaths was delivered to the rela¬ 
tions of the deceafcd in order to be executed by them, 
i Hawk. 70.. 1 Inf. 128. b. a Aff. pi 3. h\ P. C. 
13* a. 11 H. 4. 12, a. Plow. Com . 306. b. 3 Inf. 
13!. 

But at this day, as it feems agreed, if the judge, who 
gives the feu rent e ofdeath, and, a fortiori , if any private 
perfon execute the lame, or if the proper officer hjmfeif do 
ti without a lawful command, they arc guilty of felony. 
70. 27 Aff. .41. Pro. Appeal^ 69. 

lie execution simft be purfusmt to, and warranted 
judgment, otherwife it is without authority ; and 
;miy, if a Iheriff behead a man where it is no 
the fentence to tut off the head, he is guilty of 
** Hawk. 70. 35 H. 6 . 57. b. Bro. Appeal 5. 

, 13. H . P. C. 36, 47a. 

Joftiftabte homicide in the due advancement of publick 
3 uttice, relates either to criminal or civil caufes. As to 
the fir.;, it may be jollified in feveral cafes; as if a perfon 
having actually committed felony will not fuffier himfelf 
to be arrefted, but ftand on his own defence, or l!y, fo 
that he cannot poffibly be apprehended alive by thofe who 
purfue, whether private perfons or publick officers, with 
or without a warrant from a magiftrate, he may be law¬ 
fully flain by them, t Hawk . P . C. 70. *2 Aff. 5$. 
Bro. Cor. 87, 89. S. P. C. 13. $ Inf. zai. Dnh. 
cap. 98. H. P. C. 36 . Crom . 30. 

If trefpaffers in a fore ft, chace, park Or warren, Or any 
inclofed ground wherein deer are kept, will not fender 
thcmfelves to the keepers, upon hue and cry made to Hand 
to the King's peace, and fly from, or defend thcmfelves 
againft them, they may be flain by force of the ftktute At 
ntalefafloribus in parcis, and 4 Will. & Mar. tap. 10. 

1 Ha*wi. 71. S* P. C. 13. b , Crom. 30. b. Dyer 326. 
ft* 3 - 

Homicide in the advancement Of juftice in civil caufes 
may atfo be juftified in fome cafes : As where a iheriff, 
&c. attempting to make a lawful arreft in a tivil aftion, 
or to retake one who has been arretted and made his 
efcape, is refitted by the party, and unavoidably kills him 
in tne affray, 1 Hawk. P. C. 71. 1 Poll. Rep. 189. 

H. P. C. 37. 3 Inf. £6. Crom. 24. a. Halt. tap. 98. 
And in inch cafe the officer is not bound to give back, 
but may Hand his ground and attack the party. 1 Hawk. 
P.C. 71. H. P.C. 31* 

But no private perfon of his own authority can arreft 
a man for a civil matter, as he may for felony, Hfc. 1 
Hawk, 71. Crom. 30. k Neither can the Jheriff Mtnfeff 
lawfully kill thofe who barely fly from the execution of 
any civil procefs. t Hawk. 71. H. P. C. 37. 

As to jufti liable homicide of a private nature* in the 
juft defence of a man's perfon, houfe or goods, it may 
happen either by the killing of * wrong-doer, or an inrtoctnt 
perfon in the making of inch defence. And firft, the 
killing of a wrong-doer in the making of fuch defence, 
may be juftified in many cafes 3 as where a man kills one 
who alfimlts him in the highway to rob or murder him 1 
or the ownerof a houfe, or any of his ftmnts, or lodgers; 
&*. kill one who attempts to bum it, or to commit there* 
in murder, robbery, or other felony ; or a woman kills 
one who attempts to ravifli her j or a fervent coming 
fudc^ptly and finding his matter robbed and flain, falls 
upon the murderer immediatcl/and kills him $ for.he does 
it in the height of his furprifo, and under juft appre¬ 
hensions of the like attempt ^pon himfelf; but in other 
circnmftances, he could not have juftified the killing of 
fuch an One, but ought to have apprehended him, lAc. 
r Hawk. P. C. 71, 72, 24 hf. 8. cap. 5. Halt. tap. 

98. 

Neither /hall a man In any cafe juftify the killing ano¬ 
ther by a pretence of neoeffity, on left he were rnmfclf 
wholly without foul* in bringing that nfeeflity upon him- 
sjfelf: for if a man, in defence Of an injury done by him- 
0f!\ili any perfon whatfoever, he is guilty of man- 
flaughter m lelttHr as where divers rioters wrongfully de¬ 
tain a houfe by fclrce, and kill thofe who attack it from 
without, afyd jhffeJvour to bum it. 1 Hawk. 72 
27. b.iykMrC. c6. 


Crom. 




Neither can a man jufttfy the killing another in defence 
oi his houfe or goods, or even of his perfon, from a bare 
private trefpafs i and therefore he that kills another, who 
claiming a title to his houfe, attempts to enter it by force 
and Ihoots at it, (fee poft Div. 5.) or that breaks open his 
windows in order to arreft him, or that per fills in breaking 
his hedges after he is forbidden, is guilty of manflaughter; 
and he who in his own defence kills another that affaults 
him in his houfe in the day-time; and plainly appears to 
intend to beat him only, he is guilty of homicide fe dt- 
fmdendo, for which he forfeits his goods, but is pardoned 
of courfe; yet it feems, that a private perfon, and, a 
fortiori, an officer of juftice, who happens unavoidably 
to kill another endeavouring to defend himfelf from, or 
fupprefs dangerous rioters, mayjuftify the fa£, inafmuch 
as he only does his duty in aid of the publick juftice. 1 
Hawk. 72. H. P. C. 40, 57, Cro. Car. 538. Halt, 
tap. 98. 

According to the opinion of Mr. Serjeant Hawkins 
(which we conceive is law) A perfon, who without pro¬ 
vocation is affaulted by another in any place whatfoever, 
in fuch a manner as plainly fhews an intent to murder 
him, as by difcfaarging a piftol, or pulhing at him with a 
drawn fword, bfr. may juftify killing fuch an affaiJant, 
as much as if he hud attempted to rob him. 1 Hawk. 72. 
N. Bendlo 47. i And. 41. Crom. 27. b. 28. b. Dalt . 
cap. 98. S. P. C. 15. a. 3 Inf. 57. Bacon 33. Dalt. 98# 
For other (cafes, vide 1 Hawk. 73, Cro. Car . 338. 
Marjs 5. 

3. Of excufabie homicide. 

Excufable homicide is either per infortunium* or ft de- 
fendendo. Homicide per infortunium, or by mi fad venture, 
is where a man in doing a lawful a£l, without any intent 
of hurt, unfortunately chances to kill another; as, where 
a labourer being at work with a hatchet, the head thereof 
flies off, and kills one whoftands by. t Hawk. P. C. 73. 
b Ed. 4. 7, b. Bro. Coro. 59, 148. 

Where a third perfon whips a horfe on which a man 
is riding, whereupon he firings out, and runs over a 
child and kills him ; in which cafe the rider is guilty of 
homicide per infortunium, and he who gave the blow, of 
manflaughter. 1 Hawk. .73. H. P. C 58, 59. 

Where % workman, having firft given Loud and timely 
warning to all perfons to ftand clear, flings down a piece 
of timber from a private houfe ftanding out of the road, 
j and thereby kills one who happens to be underneath: 

But if any perfon fling down fuch a piece of timber idly 
; in play, or even a workman fling it down in the ftreets 
: of a town, where the danger is apparent in reipe& of the 
number of people continually patting by, he is guilty of 
manflaughter. 1 Hawk* 73* Kelynge 40. BraB. lib. 3. 
c. 4. Dalt. tap. 96. H Pi C. 31. Bro. Core. 229. 

Where workmen throw ftones, rubbiffi, or other 
things, from an houfe, in the ordinary courfe of their 
: buflnefs, by which a perfon underneath happens to be 
killed ; if they look oht.o^d give timely warning to thofe 
below, it will be homicide by mifadventure $ if without 
fuch caution, ir WSJU tlte^tto.sanflattghter at lead; it 
was a lawful a&, hue done hi all improper manner. It is 
laid by feme, that if m ftreets of London* 

or other populous towns; it willbe manflaughter notwith- 
ttttnding the cautfon abovementiwfed^ 

But this will admit of fome limitation % if it be done 
early in the morning, when few or no people are ftirring, 
and the ordinary caution isufed, it feemeth that the party 
is excufuble. But when the ftreets are full, that will not 
fuffice ; for in the hurry and noife of a crowded ftreet, 
few people hear the warning, or fofficicntly attend to it. 
fo fir's Crown Law 2S2, 263. 

Where a fchoolmafter in correcting his fcholar, or a 
father his fon, or a matter his fervant, or an officer in 
whipping a criminal condemned,to fuch puniJhment, 
happens tooccafioh his death; yet if fuch perfons in their 
conation, be fo barbarous as to exceed all bounds of 
moderation, and thereby caufe the party's death, they are 
guilty of manflaughter at the lead ; and if they make ufe 
of an iuftrumi.it improper for cofrcdion, and apparently 

5 V iudan- 
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bidangering the party’s life, as an iron bar, or fword 
ire, or kick him to the ground, and then /lamp on his 
belly and kill him, they are guilty of murder, i Hawk. 

73, 74. Brat/. lib. j. cap. 4. II. P. C. 31, Crom. 
28. b. Dalt. cap. 96. Kedw. 136. Kelynge 65. Sec 
5 Mod. 287, 288, IBt. 

Where one lawfully ufing an innocent diverfion, as 
fliooting at hutis, or at a bird, ts'e. by the glancing of an 
arrow, or fuch-iikc accident, kills another. 1 hawk. 

74. Kedw. 108. Pro. Cor. 148. Sec Kelynge 41. 

Where a perfon happens to kill another in playing a 

match of foot-bail, wrefiling, or fuch like fports wJuch 
are attended with no apparent danger of hfe, and in¬ 
tending only for the trial, extreife and impiovement of 
the ftrength, courage and activity of the parties. 1 
Hawk. 74. Kuhv. 108, 136. C rom. 29.4* ix H. 7. 

7 \.a. 

Where one kills another in fighting at barriers or tilting 
by the King’s command, which by the better opinion 
iccures him from being guilty of felony by rcafon of any 
fuch unfortunate accident. 1 Hawk. P. C. 74. 11 H.y. 

23. a. 3 lnft. j60. Keilw. 108, 136. 

But it a perl'on kill another by fliooting at a deer, 
L?c. in a third perfon’s park, in the doing whereof he is 
a treipaffer ; or by (hooting of a gun, or throwing Hones 
in a city or highway, or other place where men ufually 
jvfort, by throwing ltoncs at another wantonly in play, 
w hich is a dangerous fport, and has not the leait appear¬ 
ance of any good intent ; or by doing any other iuch 
idle action as cannot but indanger the bodily hurt of fume 
one or other ; or by titling or playing at henJ-lword 
wiihoulthe King's command ; or by parrying with naked 
(words, covered with buttons at the points, or with (words 
in the fcabbards, or fuch like rafh fports, which cannot 
be uled without the mani&ll hazard of life, he is guilty of 
nunllaughtcr. 1 hawk, 74. H. P. C. 31, 32, 58. 
Con. Hob . 134. 

And if a man happen to kill another in the execution 
of a malicious and deliberate purpoftr to do him a perfo- 
nai hurt, by wounding or beating him $ or in the wilful 
commifiion of any unlawful aft, which necelfarily tends 
to raife tumults and quarrels, and confequently cannot 
but be attended with the danger of perfon&l hurt to fume 
one or other ; as by committing a not, robbing a park, 
<s\. he (hall be adjudged guilty of murder, l Hawk. 
P. C. 74, H. P. C. 32, 57«' Kelynge 117. 

And a fortiori , he lhali come under the fame con- 
Uruction, who in the purfuance of a deliberate intention 
to commit a felony, chances to kill a man, as by /hoot¬ 
ing at tame fowl with an intent to Heal them, <£c, for 
fuch perfons are by no means favoured, and they muH at 
their peril take care of the confequence of their actions ; 
and it is a gr*isral rule, that wherever a man intending 
to commit one felony, happens to commit another, he 
is as much guilty as if he had intended the felony which 
he actually commits. 1 Hawk* P. C. 74. 3 lnft. 56. 

JKc/ytsp/ ir/> H. P. C. ya.. 

If any one flioot at any wild fowl upon a tree, and 
the arrow killeth any rcafolabie creature afar off, with¬ 
out any evil intent in him, this is by mifadventure; for 
it was not unlawful to (hoot at the wild fowl: But if he 
had ihot at a cock or a hen, or any tame fowl of another 
man’s, and the arrow by mifchance had killed a man $ 
if his intention was VO Heal the poultry (which mud be 
coliefted iromcircumftances,) it will be murder by reafon 
of that felonious intent; but if it was done wantonly, and 
without that intention, it will be barely man daughter. 
Foft. 258, 9. 

The rule before laid down fuppofeth, that the aft 
from which death enfued, was malum in ft. For if it 
was barely nudum prohibitum* as fhooting at game by a 
perfon not qualified by datute^law to keep or ufe a gun 
for that purpofe; the cafe of a perfon offending, will 
fall under the fame rqle as that of a qualified man. For 
the Hatutes prohibiting the dcflruftion of the game un¬ 
der certain penalties, will not in a quefiion of this kind 
enhance the accident beyond its intrinfick moment. 
Fofi. 259. 

Neither (hall he be adjudged guilty of a lefs crime who 
iill* another, in doing fuch a wilful aft as ihews him to 
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bt* as dangerous as a wild beaft, and an enemy to tnati* 
kind in general; as by going deliberately with a horfe 
ufed to ftrike, or dilcharging a gun among a multitude 
of people* or throwing a great ftonc'or a piece of timber 
from a houfc into a flrcet, through which he knows that 
many are palfing; and it is no excufe that he intended 
no harm to any one in particular, or that he meant to 
do it only for fport, or to frighten the people, Isc. 1 
Hawk. P. C. 74. H. P. C. 32, 44. 3 lnft. 53*. % DaJ' 

tap . 93, 97. 11 H. 7. 23 .a. Bro. Coro . 229. ♦ 

Homicide, ft defendendo, or by felf-defcnce, feem* to 
be where one who has no other pofiible means £1 pre- 
ferving his life from one who combats with him qa a Hid¬ 
den quarrel, or of defending his perfon from kmc 
attempts to beat him, (efpecially if fuch attempt Ce J e 
upon him in his own houfe,) kills the perfon by who, % 
he is reduced to fuc,h m inevitable neceffity. x HawA 
P. C. 74, 75. H. P. C. 40. S. P. C. 15. 

And not only he who on an affault retreats to a waif, 
or fome fuch ftreight, beyond which he can go no further 
before he kills the other, is adjudged by the law to aft 
upon unavoidable ncceflky: But alfo he who being af- 
faulted in fuch a maimer, and in fuch a place, that he 
cannot go back without manifefily indahgering his life, 
kills the other without retreating at all. 1 hawk. 73. 
Bro. Coro. 125. 43 Bff. 31. 3 lnft. 56. /f. P. C* 

And notwithftanding a perfon, who retreats from an af¬ 
fault to the wall, give the other divers wounds in his re¬ 
treat, yet if he give him no mortal one till he get thi¬ 
ther, and then kill him, he is guilty of homicide ft de¬ 
ft nden do only. 1 Hawk. 75. H. P.C. 41. Crom. 2$. 
S. P. C. 15. a. 

And an officer who kills one that refills him in the 
execution of his office, and even a private perfon that 
kills one who feionioufly affault* him in the highway, 
may jollify the faft without ever giving back at all. 

Hawk. P. C. 73. H. P. C. 41. 3 lnft. 36. Crom , 

28* a. 

According to fome good opinions, even he who gives 
another the firft blow on a fudden quarrel, if he after¬ 
wards do what he can to avoid killing him, is not guilty 
of felony ; yet fuch a perfon feems to be too much favour¬ 
ed by this opinion, inafmuch as the neceffity to which ho 
is at lafi reduced, was at the firfl owing to his own fault. 
And it is now agreed, that if a man firike another upon 
malice prepenfty and then fly to the wall, and there kill 
him in his own defence, he is guilty of murder. 1 Hawk. 
P. C. 75. S. P.C. 15. a. Crom. 28* a. Dalt. tap* 98. 
Kelynge 38. if. P. C. 42. 

It feems clear, that neither of thefe homicides {except 
as aforefaid) are felonies, becaufc they are not accompanied 
with a felonious intent, which is neceffaryin every felony* 

I Hawk. 75 , 3 lnft. 56 . 2 lnft. 149 . 

And from hence it feems plainly to follow, that they 
were never punilhable with lofs of life: And the fame 
alfo farther appears from the writ De odio IB atta f by vir¬ 
tue whereof, if any perfon committed for killing another, 
were found guilty of either of thefe homicides, and no 
other crime, he might be bailed $ and indeed it feems to 
beagaind natural juftice to condemn a man to death, for 
what is owing rather to his misfortune than his fault, x 
Hawk. 75. • 

It is true indeed, that fome of our heft authors have 
argued from the iUtute of^ Marlbrtdge* Cb. zb. which 
enafts, that, murdrum de cotter0 non adjudicetur* ubi infor¬ 
tunium tantummodo adjudicatum eft, &e. That before this 
ftatute homicides by mifadventure, or ft defendendo, were 
adjudged murder, and confequently puniihed by death. 

1 Hawk. 73, 2 lnft 56. S. P. C\ 16. 

But to tins it may be anfwered, that murder in thole 
days fignified only the private killing of a man, by one 
who was neither feen nor heard by any witnefs, 
which the offender, if found, was to be cried by oiieai, 
and if he could not be found, the ejw imwhich the 
faft was done, was to be amerced fixty^fix marks, unlcfs 
it could be proved that the perfon jgfcs an Bn- 

glijhman : otherwife it was prefumed Dane 

or Norman , who in thofe days were often privat made 

away 
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May by the Englijh. And it being & doubt whether 
homicide by mifadventurc, (Ac.' were to be efteemed 
murder in this ftnfe, it feems to have been the chief 
intent of the makers of this ftatute to fettle this queftion. 
I Hawk. 75. BraB. 134. b. 135. a, Kclynge 121. 

However it is certain, that notwith(landing neither of 
thefe 0 lien cos be felonies, yet a perfon guilty of them is 
not bailable by jtftkcs rf peace t but mult be commu¬ 
ned till the next coming of the jufticcs of eyre or gaol* 
», ^verj. »1 Hawk. 76. H. P. C. 98, 99* 2 lnft . 315. 

lldccd anciently a perfon committed for the death of a 
I manps^ght Cue out the writ De odio (A atia , which by 
, Magna 16; is grantable without fee; and if 

t^reon>Yy an ^ nc l uc ^ ta ken by the flieriff, he were 
fp?5™*have done the fatt by mifadventure* or ft de- 
yddendo, he might be mainpriaed by twelve men, upon 
line writ De prnndo in ballium » But fuch writs and en¬ 
quiries were taken away by the ftatute of GUucefter, 9 
and 28 Ed. 3. 9. and though perhaps they were again 
revived by 42 Ed. 3. 1. which makes alt ftatutes con¬ 
trary to Magna Charta void; yet at this day they feem 
to be obfolete, and indeed ufelefs, inafmuch as the party 
may probably be fooner delivered in the ufual courfe, by 
the coming of the juftices of gaol-delivery. 1 Hawk. 76. 
S . P. C. 77. g. 2 lnft . 43, 315. 9 Co. 56. Co. Bail 
and Mainprtzt. c. 10. 

It is alfo agreed, that no one can excufe the killing 
another# by fetting forth in a fpecial plea, that he did it 
by mi fad venture, or ft defendendo , but that he mull plCad 
Not guilty, and give the fpecial matter in evidence. And 
that wherever a perfon is found guilty of fuch homicide, 
either by a /pedal indictment for the fame, or by a ver- 
dift fetting forth the circumftances of the cafe on a gene¬ 
ral indidlment of murder or homicide, he /hall be di/char¬ 
ged out of prifon upon bail# and forfeit his goods: But 
that upon removing the record by certiorari into Chan¬ 
cery, he /hall have his pardon of courfe, without (laying 
for any warrant from the King to that purpofe. 1 Hawk. 
76. 4^,7. 2, a. Ketlw. 53<0* io8. b. 2 lnft, 316. 
S. P. C. 13. b. 16. b. Dolt. cap. 96, 98. F.N.B. 
446. C.H . 

4 . Of mawfiaughttr. 

Homicide againft the life of another, amounting to fe¬ 
lony, is either with or without malice; that which is with¬ 
out malice is called man/laughter, or fometimes chance* 
medley, by which we underftand fuch killing as happens 
either on a hidden quarrel, or in the commi/fion of an un¬ 
lawful adl, without any deliberate intention of doing any 
mifehief at all. 1 Hawk. 76. 3 lnft. 55, 57. Dale. 

f*/- 94 * H. P.C. 56, 57. 

And from hence it follows, that there can be no ac- 
cefiaries to this offence before the fadl, becaufe it mu/l be 
done without premeditation. 1 Hawk. P. C. 76. H. 
P. C . 217. See divifion Murder. 

There is a particular kind of manflaughtcr proper to 
be confidered here, from which the benefit of the clergy 
is taken away by 1 Jae. 1. t. 8. ** Where any perfon 
ihall ftab or thruft any perfon or peribns that hath not 
then any weapon drawn, or that hath not then firft 
ftricken, the party which Ihall fo ftab or thruft, fo as the 
perfon or perfons fo ftabbed or thrufted, ihall thereof die 
within the fpaceof fu; months then next following, al¬ 
though it cannot be proved that the fame was done of ma¬ 
lice forethought/* * 

It is generally hoJden, that this ftatute is but declara¬ 
tive of the Common law, and in the conftruftion thereof, 
the following points have been refolved. 1 Hawk. 77. 

1 Bui ft. 87# Ktlyngt 55. 

1. That wherever a perfon who happens to kill another, 
was ftruck by him in the auarrel before he gave the 
mortal wound# he is out of the ftatute, though he him- 
felf gave the iifft blow. 1 Hawk. 77, 1 Jon . 240. See 
^ 3 Lev. 266. 

v i lUnTOr* he who aftually gives the ftroke, and not 
any ofthofe who may be laid to do it by conftru&ion of 
r being prefent, and aiding and abetting the faft, 
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ire within the ftatute; from whence it follows, that it 
it cannot be proved by whom the ftroke was given, none 
can be found guilty within the ftatute. 1 Hawk. 77. 
H. P* C. 58. Akyn 44. 

... 3 ’ That the killing of a man with a- hammer, or fuch 
like instrument, which cannot come properly under the 
words thruft at ftab. is not a killing within the ftatute; 
but it feems that the difeharging a piftol, or throwing a 
pot, or other dangerous weapon at the party, is within 
the equity of the words, having a weapon drawn j for 
penal ftatutes are conftrued ftriftly againft the fubjeft, 
and favourably and equitably for him. i Hawk. 77 
* Jones 432. 3 Lev. 266. ‘ 

4 * That there is no need to lay the conclufionof the 
indiftment contra formam ftatuti. becaufe the ftatute makes 
no new offence, but only takes away the privilege of the 
clergy from an old one, and leaves it to the judgment of 
the Common law ; from whence it follows, that a perfon 
indited on the ftatute, may be found guilty of man¬ 
flaughtcr generally. Alfo from the fame ground it hath 
been refolved, That if an indidlment lay, and a verdift 
alfo find, a fadl to be contra formam ftatuti , which cannot 
poffibly be fo, as if A. and B. aided apd abetted C. contra 
formam ftatuti. yet neither fuch indidlment nor verdift 
are void, but A. and B. Ihall be dealt with in the fame 
manner as they ftould have been, if thefe words tonira 
forntam ftatuti had been wholly omitted, becaufe the fub- 
ftance of the indiftment being found, they may be re¬ 
jected as fenfelefs and iurplus; And, a fortiori , therefore 
it is certain, that they fliall do no hurt to an indidlment 
or verdidt containing a fadl which may be within the 
ftatute. z Hawk. 77. H. P. C 58, 266. Allen +7. 
Cro. Jae. 283. 

t 3* That as theft words, contra formam ftatuti , do not 
vitiate an indidlment which would be good without them ; 
fo alfo, they will not fupply a defedl in a vitious one, 
which does not fpecially purfue the ftatute. 1 Hawk . 77, 
H. P.C. 58. " 

5* Of murder * 

Homicide againft the life of another, amounting to 
felony with malice, is either murder or petit treafon. And 
firft of murder, which anciently fignifiedonly the private 
killing of a man, for which, by force of a law introduced 
by King Catmint for the prefervation of his Danes , the 
town or hundred where the fadl was done, was to be 
amerced to the King, unlefs they could prove that the 
perfon tiain were an Engliftman , (which proof was called 
EngUJchire.) or could procure the offender, (Ac. And in 
fhofe days, the open wilful killing of a man through 
anger or malice, (Ac. was not called murder* but volun¬ 
tary homicide. 1 Hawk. 78. BraB. 134. L 135, a . 
Kelyngc 121, (Ac. BraB. 121. a. 

But the law concerning Engkfthire having been 
aboli/bed by 14 Ed. 3. 4. the killingof an Englijhman or 
foreigner through malice prepenfe, whether committed 
openly or fecrefty, was by degrees called murder; and 
13 Sic. 2, t. which itftrains the King's pardon in certain 
cafes, does in the preamble, under the general name 
of murder, include alt filch homicide as /hall not be par¬ 
doned without fpecial jvords; and in the body of the aft 
expreffes the fame by murder, or killing by await, affault, 
or malice prepcaftd, And doubtlefs the makers of 25 
H. 8. cap. 1. which excluded all wilful murder of 
malice prepenfefrom the benefit of the clergy, intended 
to include open, as well as private, homicide within the 
word murder, 1 Hawk. 78. $. P. C. 18. b. 19. a. 

By murder therefore at this day we underftand, the 
wilful killing of any fubjeft whatfoever, through malice 
forethought, whether the perfon /lain be an Engliftman or 
foreigner, 1 Hawk. 78, 

Not only he uj&ho by a wound or blow, or by poifon- 
ing, ftrangling or fami/hing, (Ac . direftdy caufts ano¬ 
ther's death, but alfo in many cafes, he who by wilfully 
and deliberately doing a thing which apparently endan¬ 
gers another's life, and thereby occafions hi* death, fliall 
be adjudged to kill him. 1 Hawk. 78. ^ 3 lnft. 48, 
H. P. C. 53. Palm, 548, Vide examples in 1 Hawk. 



H O M 


H O M 


78, 79. Crm. 24 b . itaifr. 122. *' b. Daft* cep. 

And in fo me cafes a man (halt be faiJ, in the judg¬ 
ment of the law, to kill one who is in truth aftually kilt¬ 
ed by another, or by himfelf; a# inhere oiic by dwrefe 
of impnfonment compels a man 5 to aqcufe an innocent 
perfon, who on his evidence is condemn'd arid executed $ 
or where one incites a madmrin to kill himfclf or another; 
or where one lays poifon With ah intent to kill one man, 
which was afterwards accidentally taken by another, who 
dies thereof. 1 Haw. P. v. 79. S. P. C. 36* 3 
lnfi. 91. Dali. cetp. 93. 1 /W. ih. 1. / 7. Plow. 

Com. 474. 

Alfo he who wilfully neglefts to prevent a mifehief, 
which he may, and ought td>provide againft is, as fome 
have faid, in judgment of the law, the aftual caufe of 
the damage which enfues; and therefore if a man have 
an ox or horfe, which he knows to be xnifehievous, by 
being ufed to gore or ftrike at thole who qame near them, 
and do not tie them up, bur leave them to their liberty, and 
they afterwards kill a man , according to fome opinions, 
the owner niay be indited, as having himfelf frilled him ; 
and this is agreeable to the Mofaical law* However, as 
it is agreed by all, fuch a perfon is guilty of a very croft 
mifdemeanor. 1 Hawk. 79, F/tz. Coroki 311. $. r. C. 
17. a. Crm. 24. b, Dalt. tap. 93* . rklt , 122, b. 
H. P. C. C3. Exodus, c. 2. *v. 29. 

Alfo it is agreed. That no perfon (hall be adjudged by 
any aft whatever to kill another, who doth not die thereof 
within a year and a day after* in the computation whereof, 
the whole day on vhich the hurt was dine /hall be icck- 
oned the firft. I Hawk. P. C. 79. Pf. P. C. 55. Pult* 
123. a. Dalt.tap. 93. $.P*C. 21. d. 

But if a perfon hurt J>y another die thereof within ,a 
year and a day, it U no cxcufc for the other, that he 
might have recovered, if he had not neglected to trike 
card of himfelf. I Hawk, 79. 3 lnfi. 53. Kelynge 2$ f 

1 Keb. 17. 

As to the place where fuch killing is within the contt- 
fance of the law, it feems that the killing of dne who is 
both wounded and dies out of the realm, or wounded out 
of the realm and dies here, cannot be determined at Com¬ 
mon law, becaufe it cannot be tried by a jury of the 
neighbourhood where the faft was done. But it is agreed^ 
that the death of one who is both wounded and dies be¬ 
yond fea, and it is faid by fome, that the death of him 
who dies here of a wound given there, may be he$rd and 
determined before the cor liable and manhal, according 
to the Civil law, if the King pleafe to appoint a con/ta¬ 
ble. And it feemeth alfo to be clear, that inch a faft 
being examined by the privy council, may by force of 
33 H, 8. tap. 23. be tried (in relation to the principal 
offenders, but nbt as to the acceflaries,) before commif- 
fioners appointed by the King, in any county of England. 

1 Hawk. 79. 3 lnfi. 48. 2 Ufi. 51. Co Lit. 75. 
$. P. C. 65. V Era. Afptal 153. Cry. Car . 247. 1 
And. 195. 

A murder at fea was anciently cognizable only by the 
Civil law, but nOw by force of'27 H P 8. 4. and 28 
//. 8. 15. It may be tried and determined before the 
King's Commiffioners in any county of England, accor¬ 
ding to the courfc of the Coriimon law* yet the killing 
of one who is at land of a wound received at /ha, is ^ei¬ 
ther determinable at Common law, nor by fence of either 
of thefe ftatutes: but it feeing, that it may be tried by the 
conltable and mar&al, or before the commiffioner* ap¬ 
pointed in purfuance of the aforefaid ftatute of 33 U. 8. 
23. 1 Hawk. 79. 3 Xnfl. 4$, 40“ t Leon, 270. H. 

P. C. 54. 3 lnfi, 48, Sfut now Tec 1 Cm 2. c. ai. 
PoJl. 

And it is faid by fome, that the death of one who died 
•in one county, of a wound given in another, is not indict¬ 
able at all at Common taw, becaufe the offence was hot 
complete in either county, and the jury cou|d enquire 
only of what happened in their own county. But it hath 
been holden by Others, That if the corps were carried into 
the county where the ftlroke was given, the whole might 
be enquired of by a jury of thefeme county. And it is 
agreed, that an appeal might be brought in either county, 
and the fad tried by a jury returned jointly from each. 
And at thUday, by force of a # 3 Ed. 6. 24. the whole 
is triable by a jury of the county wherein the death /hall 


j happen, on an indi£ment found, or appeal brought, to 
I the fame county, j Hawk* 79, 80. 3 lnfi.^%, 49* 

Em. Cm. 140, 14;, 143. tiidt&m. 13. P, €. go. t, 
6 B. 7. 10. a. Finch Law 411. S.P*C. 182. Ere, 
Appeal 3, 80, 83, 83* 149. 

AHb by force of 26 //. 8. cap. ft; a murder in fPalet 
may be enquired of in aft adjoining Enfltjh county, but 
appeals muft frill be brought in the proper county. 1 
Hawk, 80. Cra. Car. 247. 1 Jon. 255. l Lev. 11$, 

Latch 12, 118. * , { // 

It is agreed. That, the malicious killing of any 
whatsoever nation or religion he be of, or of wW(fc vcr 
crime attainted, is murder. 1 Hawk. 80. 3/^ 50- 

And it was anciently holden. That the canfi/g of ap 
abortion by giving a potion to, or itriking a 
with child, was murder: but at this day, it is 
a great mifprifion only, and not murder, unfefs the ch 
be born alive, and die thereof, la which cafe it fee. 
clearly to be murder, netwith (landing feme opinion* 
the contrary. And 1 ft this refpeft *Uo, the Common 
taw feems to be agreeable to the Mofaical, which is as to 
the purpofe thus expreftfed j M If men drive and hurt a 
woman with child, fo that her fruit depart from her, 
and yet ho mi/thief follow, he lhttll be farely punifeed, 
according as the womans hulband will lay upon him, 
and he mall pay as the judges determine; 2nd if any 
mifehief follow, then thofe (hall give life for life.’* 

I Hawk, 80. Brag. lit. E P. C. 21. Em. Coro . 
91. H. P. C. 53. 3 lnfi. 5. 3 AJf 2. Bro % Cora. 
68, Dalt. tap . 93. Exodw, tap. zi.v. 22, 23. 

It feems alfo agreed, that where one counsels a woman 
to kill her child when it (hall be born, who afterwards 
kills it in purfuance of fuch advice, he is an acce/Tary to 
the murder. 1 Hawk. 80. Dyer i86. 3 lnfi. 51. 

As to what killing /hall be adjudged of malice prepenfe 
or murder 5 it is to be obferved, that any former drfiga 
of doing mifehief may be called malice; arid therefore 
that not fuch killing only as proceeds from permeditated 
hatred or revenge againft the perfon killed, but alfo in 
thrifty other cafes, (rich as is accompanied with thofe cir- 
cumftances that (hew the heart to be perver/ly wicked, is 
adjudged to be of malice prepenfe or aforethought, and con- 
fequently murder. I Hawk. So* Kelynge 127. Sir an. 
766. 

And according to this notion, it is thought proper to 
coniider, 1. Sudi murder as is ©ccafioncd through any 
exprefa purpofe to do feme perfenat injury to him who 
is (lain in particular * which feems to be moft properly 
called exprifs malice, adly, 8uch as happens in the ok* 
ecutibn of an unlawful action, principally intended for 
fome other purpofe, and not to do a perfon el injury to him 
in particular who is (lain, in which cafe the malice'feems 
to be mod properly faid to be implied. 1 Hawk. So* 
Kelynge 1 29, 136. 

As to murder in the firft fettfe, foch a QLs as (hew * 
direct and deliberate intent to kilt another, as potfoning, 
(tabbing, and fuch like, are fo dearly murder, that there 
are not any quefiions relating thereto worth captain¬ 
ing : but the cafes which have borne dilute, have ge¬ 
nerally happened in the following iriftritices. idItt 
duelling, adly, fti killing another without any provo¬ 
cation, or but. upon a flight one* 3dly v In kifeag one 
whom the perfon killing pretended to hurt in a left degree* 

1 Hawk. 80. 

Acs to the firft inftririce of thkjrind, k feems agreed^ 
that Wherever two perfena in cop! blood meet and fight 
on a precedent quarrel, and one of them is frilled, the 
other is guilty of murder, and caflnot help himfelf by 
alleging that he was firft feack by the dOceafed ; or that 
he had Often declined to meet him, and Was prevailed 
upon to do it,by his importunity ; or that it was MU only 
intent to vindicate, Ms reputation, or that he meant not 
to kill; but Only to difana his adverfery: For fince he 
deliberately engaged in an aft highly unlawfrii iri defirinde 
of the laws, hemuft at his peril abide* the eonfequerices 
thereof. 1 Ha^wk. 80, 81. 1 Buljt. 86, 87. 2 Bulft. j 

147. Crm* 22. h. 1 Rol. Rep. 360. 3 Bk'!£ " 
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From hence it clearly follows, that. If 
Tons quarrel over night, and appoint to fight the Tfc 
day* or quarrel in the morning, and agree to fight in the 
t afternoon. 



afternoon, ®r,fnclj : w ble ,timtr;^r^lf&,yjt 


Q) : ,., "& ■«■; ' 

7/ '2fai> fer, abhor* ill daelKag in cold Wood* 

it. mp& I ip-Jfpf^mid ,tto$;ra * that fl&t toly the ©rincjlpal who actually kills tht other, 
nJbey mm arnffigto* ytejWh fcb fe&mdt of murder,whether titev 

triWJM**.' -i:J 5 tai& • *&'*% ijN*gw* *> ftrf av.ro'toW* 

: yiejrfbtt' tilted are alfo equally 
i teofU the whofe cfoctmab^re*; : ‘ id rcfpe$ of t&at cpnntenajocc which they give 
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Wood wi^ctoJed* to&tttawymeet i^ifehfc 
toll the other, ' i :M;' ffc't 
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And wherever it appq 
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V? contrary opinion 


■and talk eal*p|y .ttoroo*,; s>t perhaps if £2.Jiay fa'iri«w [tops* pjaofible 5 ;foy:&foe^ tto;feverc a confttu&io# . 

iWfidttrj^tph fa to fay* that the place frto^in cto. W*^i tn&h by faich,\toaibnjflg' the murderer of lu$ 


JCrtyvgr .$&,. i iSfc&Jfy?*/ 7“" '?/v "£4 ■ «,4' ■ ‘ $»*<> ^he fecopd hi fernce of ttos kind, w/*j, fuck muiw 

y f: i° n . A . 9*^^ with ’# ",t% "$* *0wL; 4to, to happens in:kiHing another without' any provoca- 

to®* W that,he , wilfc'..^lto 4'pdtof 1ak$t0s tito, or hot upon a. flight one; it is to be observed, that 

fx r ke him, and thereupon 'pi ■fkrifo,' k%‘ t wherever it appears that a man killed another, it ftiall be 
he is guilty of mohderj fbr to Ihaif,h0jk !( ejodp the ■ jWlfaft ■imhded •priW /*«> that %f did; it malicioufly, unlefs 
0/ the Jaw by'/«]£$ pretence 'to- 'c©to*t' ki* v ^toic*; ■■> ^ to*^m« oat 'the' eotttrary, by fliewiog that he did 
uaHuL 81, M7». C/4.8; " ; •'••:' ;>*»*,• •-,:> *&tm twtiifca prov«c#ti<wt* ©V, * i&ov*. 8a. Ketyngt 


uaHuL %u H. P. C/4.8. ; 7 w;>: jit-on tflhSen proYoearioit, fefr* x Hmtk. 8a, 

In like manirav if J»i ototfea^ ' .ay^:;•' ■ ; 7 ; ; : ' 

meet hin?; but in the Ithal - Alfo lt feems to be agreed, that tip bieach of a man^ 

he (hall go the nyitrday fa ft^h,a toifh : ,aboutImf^ wrd or protoife, no trdpafe either or godda^ no. 

nefs, 'and aseordingty &< i»^et7;||t4^ie neat day tto ' afronl ^tore -words or geftures f howeverfalfe or maitci- 
tiOiid to the fitpie' ao,wn*^!|fnd ^tore.ppon^ey. • p«&. St ;S«ay to, and aggravated wjth tto tnpft provoking 

flght* and JL fwill/csdenfs him from to«w;guilty : ''0r 

guilty of 'murder,, app^Ai pittrife''fetranfpoetedthereby*,'as immediately 

dances that;to ,gnvd' A fuch cfendf lisrfy in : h^ a mx$p$ ; 


and not with 
fighting, | I 
4^’* 


1 a defigh*to give’'1(^4^ opportunity of I, 
W'jh, ;CmQm, il.,&'4 

;, :^Z- ■; - .'; .t; “■' 7 ' " . / 7 7 ^ 


'hrs''life^ giving him time, 

guard; ^f : to^lU,. him in pur* 
fei(h^-‘5ilra«iK -whether tto-pe3ribn’:flain did at 


And at tjis day it 'fipefe»<*6 'be icttlefc:Tliat if a fam[ bafi:and ..cruel a re-' 


v. / ;r. b 1#. ,;’r.>. ^ , .r; ^ ^ 

eaffe*v.;^“: 17 ; ,,; ',. ^ 7. ^ .- <, V v*' ^43«. 7 '\' 

And it hath been, a^odged^ ^ttol • :ii|pppia : ftddom ■■• " :> ^Bat if * jMpn fo ps 

quarrel, if a mpts be,fo. .tor proviOtod‘ ; %',aiy fem. juwril; ;^t\. fuch'a^btof^'-^toi 
or ge(ltires of 'ppih i ;meant ftm 

fword, or to Arike /at ,him7with; toyfu&^^pon.. a^ taedfel^tlll' : ^ 
as mamfeftly rodangm W» 1^, tefott othptVXmkd. b 1 -goiti^ ‘ aanithan'ht'ff 
drasvri, and tlierejapon a fight enfue, ^d, fetf' vrho jtode tod'':.tot^^.'guilty : , t 

fuch aflanll kill tjfe oth^r, to is guilty pf.murdej;; to^ &efo#& ^ * !; t$*>;," 

cauhr that to ajfkultjug the other in.fitc*i an onirfligeouft l7-7^Al^.w 
thnntou'vfithout jpi^jg him, an opp^ntty^i 

him^lFi to; Biv^ed7A»5 to in»dad •: not 1 wtotlteibddii 

him, tot ^ hill jjriffc •iWtodi ;yio,!eof? rovtmto ti 


a^ - "* vBet if ft ^4d 'the Other', only, 

I; ;.|rtv fuchWtoabiWi^’Sit'it' thicto plaioiy appear that. he 

1 . . Sj.'dlk. Jiti «ldu/d' Limk . < Ak La laAVti^ 


feuh only 'wiateie him | or if he had.' 
sill'^tortotor tod jmt fcimfelf on hisi 
flghiito with him tod killed him, ho* 7 


^.'guilty' pf, j»to&Sghter'\oniy, 7* ■ Ha*wk\ 84. 


Burr it is; fiitfi 'tfiw **] •o^'Nptilledhy/'tto ,'npih, 

fudden quarklr .jojpo'n'yli'cs.;. 


a greater ernne, 
f,' or being afiu- 
pfb, Or fillipped 


Or n Hipped 
or who hap- 


condition ^'defend-,him^tff with Ukef naShttd ^ 1^ enter it, and to that purpo.fe ; 

he ftvtwed''fK»Jbb inttot was tto• defence'hf W> poflfeffior^f, 


combat wlthif&'.ottor* 1 tn ctunphatoe with N ;t| 
moa nouoto df .hdtogr, Which prev^lng ^ 
during the. time that a man is urid^• W 
fudden palBon, ^> far i»kigom W? oiflpne^ in 
that St ftiall not to adjudged tb tof&f i-ww/fri'psr. 
M&mk, Si, Sa, &*bwgji ($> l>.i, ijtf .' $ * 
4 *- ... ' ' - : ' !a" v»'.'; 


pjiL&k hoafc, fiaSw di&ft:wfco artempt to turn ; 


8r.*/AS!rl3"''hcaj» anount to no inpjre ;tban«tHlnflimIlter. ■• t firtvi. 
'Xd'fcth.frti 9 js":M. t:C. 'ii’ v f$.b 0 s\iS' >: *J 7 > • *"• 
..,' ! ' . . ^. C. J7> <?«*: 27. a. "■KJ^t-'p. ';.. . ’ 


And ’if two happen *b fail out ^j^74 : .fudd«n,‘ and 1 '. $br was he judged crimih&n a higher degree, who 
prefentjy agrek th todrt, and each,, pf ’th^t ^tch >.wea-■ 'feeing his font** iw^-Wtodyi;;a^«;Wnjg;;toldhy him, that 


poc, mu pi iw 
he is guUty of m 
the heat pi t4to 

«Jt ' "/.I 

And fuch ao l 


And fuch; ao 't^ftonce U ^wn : ^ito/lrafttres of ,. As'to thh^ 
human pvo hfatt. 

oierly fhugfit *? l - v - ^ 

once i'tcdhctod* r .Mfot'*pw '%b '* it 


4#v.i 


Ao'to 4 b^.fuch rour- 
r ,s pcrlbn 'kilJing in- 


^ .# 4 wfcich it « 

! - m> V^^A\..aALv^ Va ... ‘ '^ - ^ '1 * ■ - J Kt/ u 


itolj not be pm! 


cldi revengc. 


: b!ood' by way of 
'$¥gfa& beats another in 

'jftbr^ards dies thereof, he is 

wfcTjfV ' ,v.. f,i*. i _ kj**n 


grt riM> unlcf» k aj[>tX!tT,ibv‘ tte ^liOte tfltcamftttiwr of Ji»ch a, -tiftfer^'iati dies thereof, w »» 

the WfrTW$^> '«*.' fcffkl ■■<($. , : m. ■■ fit#. <* 4%^ *”*"* kave bef0 

£*’$• **^7;: 7'";', r’"7 I. 5 z 'vO*j ''t '" 1 '. w 
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to have gone fi> far. i Hawk. 83. Keljn. I19. 3 fatv- . 
cafe, II. P* C. 49* ,50, $*• 

Alio ii leans, that he who up:m a luddcn p-evocation 
e.\cf Utah hi«i revenge in fuel* a cruel manner, as ihews a 
cool ?iiid deliberate intent to do mhchief, is guilty of 
murder, if death enfuc; as where the keeper of a par!: 
finding a boy Healing wood, tied him to ;■ horfe’s tail, 
and betr him, whereupon the horfc ran away with, and 
killed him. 1 Hawk. Cro . Car. 131. 1 fon. 198. 

Palm, $45. II. P, C. 49. v 

As to ih' 1 cafes where fuch killing fin'll be adjudg^l 
murder, which happen in the execution of an unlawful 
action, principally intended for feme other purpnft, and 
nor to do a pmoual injury to him in paiticolar who 
hapi'ciis to be flaiu, they are as follow. And fir ft * Such j 
.killing’as happen* in the execution of an unlawful ad ion, j 
whereof tire principal intention was to commit another | 
felony ; it fa-ms agreed, that wherever a mart happens to ) 
kill another in the execution of a deliberate purpofe to j 
coiiin.it any felony, he is guilty of muidcr; as where a; 
per foil {hooting at tame Jowl, with an intent to Heal' 
them, accidental}} 1 JJJh a mr.n; or whcie one fers upon 
a man to rob him, an J klfk h ; m in making refinance; 
or where a perfou (hooting ai, or fighting with one man 
with a deJign to murder him, mifies him, and kills an¬ 
other. x Hawk. 83. Ktfynge II7. H.P,C . 46. 50. 
Di.lt. cap. 93. Moore 87. 

And not only -in fuel) cafes, where the very ad of a 
perion having fttch a felonious intent, is the immediate 
CJofe of a third jvr Ion’s death, but alfo where it cny ! 
way feet, non ally canfes fuch a limfhminr, it inches him * 
guiliy of jv.mu.Vj , and fech was the cafe *‘f the hc'l.jnd, 
who gave a pi ‘..oneit apple to his v. if*.:, whto e:.t nofj 
frtviegh of it to kill ivr, hut innocently, ar<d rgainil tin; 
hulband’s will and padi..j>n, gave prut of if 10 a chi’d 
who died therud ; luch Jfo w.Vi the vide of the wile who 
mix'd r..tjiuzi in a potion lent by an aporkcc&iy to her 
1/ufband, which did not kill him, but afterwards killed 
the apothecary, who to vindicate his reputation tailed it 
him lei f, having firlt ftirred it about. Neither is it ma¬ 
terial in this cafe, that the fiirrlng of the potion might 
m;.kc the operation of the poiibn more forcible than 
otherwife it would have been ; for inafhuidi as fuch a 
murderous intention, which of itfdf perhaps in {Iri&nefs 
might juiily be made p uni (liable with death, proves now 
in the event the cauie of the King’s Jofing a fubjecl, it 
fhall be as fcvcrely puniihed as if it had had the intended 
client, the milling whereof is not owing to any want of 
malice, but of power. I Hawk. 84. Plow. Com. 474. 
9 Co. 91. 

But if one happened to be poifoned by ratsbew bid in 
order to drill oy vermine, the perfon by whom he is fo 
killed, is guilty of homicide/*/* infortunium only, bucaufc 
his intentions were wholly innocent. Ibid. 

Alio if a third per low accidentally happen to be killed 
hr one engaged in a combat with another upon a fudden. 
qunircl, it feems that he who kills him is guilty ot men- 
f! .mjiur only ; but it hath been adjudged, that if .1 juf- 
rfr/o' peace, conibblc or watchman, or even a private 
per (bn be Liked in the endeavouring to pait thofe whom 
he Ives f; ‘.ving, the perfou by whom he is killed, ri 
guilty of murder; and that kc cannot cxcuie himfclf b) 
allvd^ing that what he did was in a Hidden affray in the 
beat of blood, and through the violence of paliic-n j for 
Jic wlu carries his relent went fo high as not only to exe¬ 
cute Ids levenge againil thofe who have affnirtted him, 
but even ugalnii: Kill as have no cthervyife offended Him 
but by doing their duty, and endeavouring to retrain 
him from breaking through his, Giews, fuch an obiiintuiu 
contempt of the law, that he is no more to be favoured 
than if he had acted in cool blood. 1 Hawk. 84. 
H P. C. 45, 50. 3 InjL 52, Dnh. cup. 93. Sa-vil 67. 

Jh'fyuge 66. zz Mi. 71. 4 Co. 40. h t 9 Co, 68. Crm, 

25 , a. b. 

' Yet it hath been rtiVivcd, that if the third perfon 
H.iin in fuch a Hidden iiffr-iy, do not give notice for 
what purpoie becomes, by commanding the parties in 
the K : rg ? s name to keep*the peace, or other wile ni?m- 
ftilly j'liJvvinv; his intention to be not to uke p.iU in the 


quarrel, but to appenfe it, he who kills him 5 * gunty of 
man daughter only, for he might fafpeft that he came 
to fide with his acivcrfiry. 1 Hawk. 84* Kdynge 66. ^ 

As to the ftwnH\ nftance of this kind, Inch kil¬ 
ling as happens in the execution of an wlawfulz ttioo, 
where the princ-pal dc.lgn is to commit a bare breach </f 
the peace, not intended againit the pcrfpn of him who 
happens to be {lain ; it ieems clear, that whrrc divers 
pcrlbns refclving generally to refill: all bppofers in the 
ccmmiffon of rny fuch breach of the peace, and to ex- , 
ecutt it in fuch n manner as naturally tends tt r^fv u$-j 
mults and affrays, as by committing a violent dHTp/Vi 
wirh great numbers of people, hunting in a park, tft. 
and in fo doing happen to kill a man, they are all gSilty 
of murder; for they muft at their peril abide the event of 
their afliqns, who wilfully engage in fuch bolcjj difturj/ 
ances of the ; ublick peace, iu open oppofitloil to^and 
defiance of the julHce of the nation* 1 Hawk. 84. 

Scivil 67. Moore 86. Palm. 35. Crm. 24. b. 25. a. 
Ii. V. t, 47. 5 Mod, 285. Dyer 128. //. 60. $.P,C.'> 

» 7 * 

Yet where divers rioters, liavirg forcible poffciiion of a 
houfe, afterwards killed the perfon whom they had ejected, 
as he was endeavouring in the n’ght forcibly to r gain the 
poffemon, and to fire the houfe, they w:?:e adjudged 
guilty of manslaughter only, notwithtlanding they did 
the Fa£l in maintenance of a deliberate injury, perhaps 
for this reafon, becr.ufe the peifon ilnin tv;u. lo much In 
fault hirnfelf, 1 Hawk. 85. Crm. 28. b. U. P. C . 
56. 

put if in fuch, or any other quarrel, whether it were 
Hidden or premeditated, a juilice of peace, oidiaUe *>r 
watchman, <n- even a private p-rfon, be fiain in endea- 
Vouring to keep the peace, and fupprefs the affray, he 
who kilk him is guilty of murder; for notwithllanding 
it was not his primary intention to commit a felony, yet 
inaizDU-ch as he per fills in a Ids offence with fo much ob- 
flinacy as to go on in it to the hazard of the Jives of thofe 
who no othe.wife offend him, but. by doing their duty in 
maintenance of the law, which therefore affords them its 
more immediate protection, he feems to be in this refpdfc 
equally criminal, as if his intention had been to commit 
a telony. 1 Hawk. 85. H. P. C, 45. Dr.lt. cap. 93. 

3 hfi. 52. Kt'lyx. 66. 22 djf-l 1 ' < 0 ’ ii t;<7 ‘ 

63 . Crom. 25. See fupra. 

As to the third inihuce of this kind, viz. fuch killinp , 
as happens in the execution of an unlawful adieu, iffi 
principal motive whereof was to affdl a third perfon; ic 
feems clear, that if a mailer malicioufly intending to kill 
nuothet lake his fvrvants* v/irhlihn, Without at quahitiug 
them with his purpofe, and meet his adverfary and light 
with him, and the ttirvaflts feeing thtir mailer engaged 
lake part with him, and kill the other, they are guilty 
of nanlhughter only, but the mailer of murder. PI. 
Com. '*00, 101. ct. Cram. 23. Dalt.aip, 93. H. P. C. 
$U 

And therefore it follows a fortiori, that if a man’s 
fervant or Hientl, or oven a ftranger, coming fuddcnly, 
fee him fighting with another and fide with him, and kill 
the other j or feeing his fword broken fend him another, 
wherewith he kills the other, he is guilty of manllaughtcr 
only. i Hawk. 85. Crm* 26. h. H P. C. 57. 
Dali. cap. 94. I Poll. Pop. 407, 408. 3 Pulfi. 206. 
H P. C. 52. 

Yet in this very cafe, if the perfon killed were a b:ulij+, 
or other oiitcer of jufticc, Wffilled by the mailer, \£t* in 
due exccui.cn of his duty* fuch friend or femnt, t?t. 
arc guilty of murder, whether they knew the perfon {lain 
were an offeror nor. 1 HamJk, 85. Kelyngc 67, 86, S 7. 

But perhaps it may be objected, that in this lalt cafe 
there fccmi to be no more malice tharf in the forme?; 
and fucli third perfon being wholly ignorant that the 
party killed was ad officer, ieems to b$ no more an fault 
thaia if he Jwd been, a private perfon. 1 Hawk. 85. 

To this 1 it may be art fevered, that all fighting is highly 
unlawful Sind that he who on a fudden feeing pmfons 
engaged in it, Is fo far from endeavouring to part thc^, 
as every good fuhjrft might, that he one 

fide, ^ and fight* iu the quarrel, witboutfknowing the 

' ~ f c*uf« 
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quently might perhaps in (Irieb justice be adjudged in the 
foregoing cafes to adt with malice, which doth not always 
fignify a particular ill-will again ft the pcrfcn killed, a$ 
appears by many of the above-mentioned calcs; and tho* 
Inch perfon be favoured in refpert of the fuddtnmefs of the 
occafion where both the quarrel and the perfens are pri¬ 
vate* yet he- murt not expedt fuch indulgence, where the 
agist, in#which he fo rafts ly engages, w.ih begun in oppo¬ 
sition to the juftice of the nation, and a perfon happens 
to be killed thereby who engaged in maintenance thereof, 
and on that account is under its more particular care; 
and it may be jufily challenged, that his oppofors be made 
examples to deter others from joining in inch unv, arrant- 
abl^ quarrels, t Hawk, 85, 86. 1 Sid. 160. JV*? 50. 

Plow* Com. 100. 

But if a man feeing another arrelied and retrained, 
from his liberty, under colour of a preft-warrani or civil 
procefs, (S>c. by thofe who in truth have no fuch authority, 
happen n kill fuch trcfpa.'frrs in refeuing the perfon op- 
prdfed, he Jhaii be adjudged guilty of manslaughter only, 
notwithlksnding the injured perfon Submitted to them, 
and endeavoured not to refene himfelf, ami the perfon 
who refeued him, did not know that he wns illegally 
arrefied ; for Since in the event it appears, char the persons 
Haiti were trt/puffers, covering their violence with a ihew 
of juliice, he who Ujb them is indulged by the law, 
winch in thefe cafe; judge?- by the event, which thole who 
engage in fuch unlawful actions mull abide at their peril, 
t Hawk* 86. Kcfynge 66, 137. Crow. 2?. tt . DeaFi 
cafe. 

As to the fourth ioftancs of this kind, *vi%. fuch kil¬ 
ling as happens In the execution of an unlawful aflioti, 
whereof the diredt ddign was to efcape from an arrcll, it 
forms to be agreed, that whoever kills a Sheriff* or any 
of his officers, in the lawful execution of a civil procefs, 
ns on arrrfling a perfon upon a capias* <Sc. U guilty of 
murder. 1 Hawk. 86. Daft. cap. 93* H. P. C. 45 
Crow. 24. a. 

Neither is it any excufc to fuch a perfon, that the 
procefs was eironeous, (for it is not void by being fo, 
or that the arreft was in the night, or that the officer did 

* not tell him for what caufc he arreltcd him, and out of 
what court, (whicli is not neceffary when prevented by 
rhe party's rciiftance); or that the officer did not lUew 
his warrant* which he is not bound to do ut all, if he 
be a bailiff commonly known, nor without a demand, if 
he he a fpecial one. 0 Co. 66, 68. 9 Crg. fat. 280. 
6 Co* 68. h. 69. a. Crg, Jac. 486. 

Yet the killing of an officer in .fowe cafes will be 
vnanfiaiighter only ; as 3 where ths warrant by which he 
adh gives him no authority to arreft t-he party ; ns where 
a bailiff arreils J. $. a baronet, w!k> never was knighted, 
by force cf a warrant to amffi f. S. knight. 1 Hawk. 
8*6. Cro . Car. 372. 1 Jon. 346. 12 to. 49. 

Where a good warrant is executed in an unlawful 
manner ; as if a bailiff be killed in breaking open a door 
or window to arreft a man; or perhaps if he arrcll one 
on a Stud*? fince 29 Or. 2, cap. 7. by which, all fuch 
arrelU are made unlawful. H. P. C. 46. 

As to the fifth inftance of this kind, viz. fuch killing 
sis happen® iu the execution of an uuliiwfaUQ ion; whereof 
the principal purpofo was to ufurp an illegal authority; it 

* fcems clear, that if per fops take upon them 10 put others 
to death, either by virtue of a new cojpimiffion wholly, 
unknown to our law?, or by virtue of an unknown juriffi 
diition, which clearly attends to cafes of tin’s nature; 
as if the court of Common Pie** caufe a man to be exe¬ 
cuted for rmfon or felony ; or the Court Martial, in 
time of peace,, put a man‘to death by the martial law* 
both the judges and officers arc guilty of murder; 1 Haw. 
86. H. P. Ci 46. 

But where perfohs a&by virtue of a com million, which, 
if it were ftrl&ly regular, would undoubtedly give them 
^ full authority,, but happens to be defedlive cutyin fome 
pint ofjorm, it feemi that they are no way criminal. 
AsU'JtSp/wr/' ipflancte of this kind, «//*. fuch killing 
IjappfaW the execution of an u4av.ful action, where 


with the manifeil danger of fomc other j as by riding 
with a boric known to k* ufcd to kick among a mulu- 
tude cf people, by which he means no more than to di 
vert himfelf by putting them into a fright, he is guilty of 
murder.^ 1 Hawk. 87. " 

Alfo it lus been anciently hrftden, th it if a perfon not 
duly authorized to be a phyfielan or furgeon, undertake 
a cure, and the patient die under his hand, he is guilty 
of felony ; but in as much as the books wherein this opi¬ 
nion isholdcn, were written before the Jlatutc of 23 H. 8. 
c. 1. which Hi ft excluded fuch felonious killing, as may be 
called wilful murder of malice prepeufe, from the benefit 
of clergy,, it may be well queftioued, whether fuch kil¬ 
ling ilia!} be fold to be of malice prepen fo, within the in¬ 
tent of that 1 unite ; howeve r, it is certainly highly rails 
ami prefuenptuous for un/kilfoi perfon s to undertake mat¬ 
ters of this nature; and indeed the law cannot be well too 
fevere in this cafe, in order to deter ignorant people from 
endeavouring to get a livelihood by fuch pradiicc, wJr’ch 
cannot be followed without the man I fe it hazard of the 
lives of thole who have to do with them : but furely 
the charitable endeavours o: thofc gentlemen who Study 
to qqajify them Selves to give advice of this kind, in order 
to affift their poor neighbor™, cun by no means defervc 
fo fevers a confirudtm from their happening to foil into 
fome mistakes in their prescriptions, from which the n;ufi 
learned and experienced cannot always be focure., 1 
Haw. 87* S. p. C. 16. h. Puli. 32. h. Cram. 27, 
43 Ed. 3, 33. b. Fitz. Coron. 163. See Dolt. cap. 
93 - 

The principal in murder is oufred of clergy in all cafes, 
and the accefihrv before is alio cuffed of clergy in all cafes; 
but the acceffary after is in no cafe ousted of clergy. 

2 Hale's H 344. 

By flat, i Ed. 6. c. 12. fd?, tj. All wilful killing by 
poiibning of any perfon, fhull be adjudged wilful murder 
of malice prepenfod. 

Stat. 2* Jac. 1. cap. 27. feel. 2. If any woman be 
delivered of an iflue, which befog born alive Ihould be a 
balurd, and Hie endeavours privately, either by drown¬ 
ing, or fecrct buiying thereof, or any other way, fo to 
conceal tltc death thereof, as that it may not come to 
light whether it were born alive or not; the foid mother 
Hiall fuller death as in cafe of murder, except fuch mo¬ 
ther can make proof 1>y one witnefs that Use child was 
boru dead. 

Continued Indefinitely by 3 Car. 1. cap. 4. anu 16 
Car. 1. cap . 4. 

Stai. 3 vw, 2. cap. 21. Where any perfon foal I be £•- 
lonioully firickcu or pniforxd upon the fca, or at any 
place out of England* ■ and ftudl d;e of the fame in /fo<;- 
land 1 or where any perfon fhall be folonioufly stricken c-r 
poifeued withm England* and Shall die of fuch /broke or 
poifonjng upon the foa, or out cf England* an inJidmeitt 
thereof found by jurors of the county hi England* in 
which fuch death, Krokc or polfoning Hull happen, whe¬ 
ther it be found before anv coroner upon view of fuch 
dean! bod’/, or before ju'dices of peace, or other jaUicea 
who Hull have authority 4 o inquire of siiurdcrs, inall bo 
ns cfteiHuaJ, as well againft the principals as the ncccHo¬ 
nes, as if fuch ilrokc or pqifoning and death, and the 
offence of fuch acceflbrics, had happened in the fame 
county: and every fuch qfender foali have the like de¬ 
fences (except challenges for the hundred) as if fuels 
ftroke or poifoning and d^ath, and the like offence of 
foch acccffories* had happened in the fame county where 
fuch tudi&mcnt (hall be found. 

By lUt. 2$ Gw. 2* cap. 37. fctl. 1, All perfon,s found 
guilty of wsjful murder, /halt be executed accc-JIi**; to 
law, on the.day next but one after fonterce palfed, nj.lrfo 
the fame: happen to be Sunday* and in that cafe on the 
Mi itaVy following. 

And by the .fame Hatnte a variety cf other provisions 


arc made relative to pc*fons convicted c f murder, 
ce/Ihry kw .to',, pepticuktiztf; thcrdlre wc refor 
aft. ' I 


to rise 


At 
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At a meeting of the judges to confidcr of this a&, 
there was fame doubt whether hanging in chains might 
ever be made pArt of the fen tenet; but on debate it was 
agreed by nine judges, that in aU cafes within the a&, 
the judgment for differing and anatomizing only fhoujd 
be part of the fentence : and if it fliouid be thought 
advisable, the judge might afterwards direft the banging 
in chains, by fpecinl order to the (hcriff, ptirfuant to the 
power given by the adh Fnfter's Crown Law 107. 

Domefiday, tit. Northampton Socimanni do 

Rifilcn, - IJ'irco efifeopus clamnt Hominationera eorum. 

It fignifies the muttering of men ; alfo the doing of ho¬ 
mage. Cowell, edit * 1727, 

f^oiUtnc Mpto in caittbernamfum, Is a writ to take 
him that hath taken any bondman or woman, and led 
him out of the country, fo that he or (he cannot be re¬ 
plevied according to law. Reg- Grig. foL 79, See 
Withernam. 

l&amttse CKgenfio at) cuftcfcietrtam fsetf&m dgi'tli #0 
mercatO?fbU0 ctu'ti, Is a writ diro&ed to a corporation^, 
for the choice of a new perfon to keep one part of the feal 
appointed for Jlatutcs merchant, when a former is dead, 
according to tire ftatute of A&on BurneL Reg. Grig. 
i;-8. 

Nomine repleginn&o, Ts a writ to bail a man out of 
prifon : in what cafes it lies, fee F, N. B. feh 6. Reg, 
Grig, fol 77* ( 

It may not be improper to obferve,, that it lies wheye a | 
perfon is in prifon, not by fpccial commandment of the 
King, or his judges, or for any crime or caufe irreplevi- 
fable, direded to the fherifT to caufe him 10 be replevied : 
and if the Iheriff return on a homine rcpltiando, that the 
defendant hath eftoimd the plaintiff's body, fb that he 
cannot deliver him ; then the plaintiff (hall have a capias 
in withernam to take defendant's body, and keep it 
qucufquc, £j;V. Any if the iheriff return non tjl inventus 
on that writ again!* the body, the plaintiff (hall have a 
eaifias again ft the defendant's goods, &c. F. N. B. 66. 
New Nat. Br* 151, )$2- Where one man takes away 
fecretly, or keeps in his cuftody another man againft his 
will, upon oath made thereof, and a petition to the Lord 
Chancellor, be will grant a writ of rcplcgiari facias^ with 
an alias and phtries, upon which the Iheriff returns au 
thngatus, and thereupon iffues out a capias in withernam : 
and when the party is taken, the (heriff cannot take bail 
for him j but die court where the writ is returnable may, 
if they think fit, grant a habeas corpus to the Iheriff to 
brine him into court and bail him. or remand him. 2 
till 2 3. 

In a homine replegiando it hath been adjudged, that it 
doth not differ from a common replevin, on wlrch the 
(hcriff mutt return a deltherari feci, or an excufe why he 
doth not: that where he cannot make deliverance, if he 
return an el png at us, the defendant is not concluded by that 
return to plead non cepit j and after the return wf an ehn- 
gatuj, and a capias in withernam, if the defendant pleads 
this pica, he (hall be bailed, for the withernam is no ex¬ 
ecution : and after a defendant is bailed upon the capias in 
withernam, there may be a new withernam aga’m/t him. 

2 Salk. 381. And it was held, that in a homine replc - 
ginndo after an thngatus returned, if the defendant comes 
tn gratis, and calls for a declaration, and pleads non cepit, 
he lha!l not be obliged to give'«tail s but if he come in 
upon the return of the capias . he nmft give bail, and dial! 
not he admitted to it till he call for a declaration, and 
plead non cepit. Ibid. 

The (heriff returned an elangdvit in a homine replegiando, 
and then a .aphs in withernam went forth; afterwards the 
defendant having entered an appearance, moved for a 
fttperfedeas to the withernam, and offered tp plead non cepit; 
which was oppofed, unlefc he would give bail tier deliver 
the perfon, in cafe the iflue was found agaiijff hip; 
though it was ruled, that if any property had been pleaded 
in the party, then the defendant ought to give bail to d«V 
liver him ; but he fays he hath not the perfon, and there¬ 
fore mu cepit is a proper plea, and he (hall put in bai} to 
appear de die its dim . 4 Mod. 183. In this cafe the de¬ 

fendant (hall not be compelled to gage deliverance ; and a 
jMjtcr/edeas \va* granted £0 the withernam. 5 W. & M, 


A homine replegiando cannot be brought .either by thr 
wife herfelf, or oy her p roc he in amy againft her hulband 3 
and the nature and proceedings in the writ Ihew it to be 
fo. Fafih. 1718. th.Rrec, 492, 

This writ is now fddom ufed to deliver a perfon out of 
cufloJy, by having the caufe enquired into, and bail ac¬ 
cepted, if bailable, or rhe perlon difeharged, without 
bail, ii unlawfully imprifoned, *tis ufual to fue an habeas 
corpus, out of one of the courts of Weftmtnfter, returnable 
in court, in term time, or before One of the judge* in va¬ 
cation. 

ftorofncfl, Were a fort of feudatory tenants, wfto claim¬ 
ed a privilege of having their c&ufes andperfens tried only 
in the court of their lord: and when Gerard de Gamvil. 
anno 5 R. 1. was charged with treafop and other mHde- 
mcanors, he pleaded that he was Homo Comitis Johannii, 
(Ac. and would (land to the law and jufticeof his cyprt. 
Ranch. Jtttiq. <152, 

tyowipldgtUM, t is ufed in the laws of Tien. 1 . cap, 80. 
for the maiming a man. Si yttts in dome vel curia Rcgif 
fecerit homicidium vel homiplagium. 

©orno. This Latin word includes both man and wo¬ 
man, in a large or general underftanding. xinft. 45. 

IftOttiftaie, A home-flail, or mauflon-heufe. As in a 
charter granted about the 5 Edw. 1. Cowell, 
l^onh-pbenb, (from the Sax. hend, hand, and hnbcttu 
having,) Signifies a circumftartcc of manifefe theft, when 
one is apprehended with the maincr or mainover, i. c. the 
thing ftolen in his hand. B radon, Jib* 3. trad. 2. cap. 
8, 32 vs 35. who alfo nfes hand berend in the feme 
fenfe, f:. Lairo mamfejhts. See lland-kalend. So in 
FUtet, lib . 1. c. 38. Funum manifejlum cjl ubi a lift! is Utro 
depreben/us Jrifitus de aiiquo latrocinio hand-habbind, id 
back be nude, 1$ ivficutus fecerit pis* aliqnem enjus res ilia 
feterit, quae dritur facborgb , & tunc licet inj centers ran fern 
pet ere criminal iter ut fur atom. 

It alfo fignijfies the right which the lord hath of deter¬ 
mining this offence in hi 3 court. 

I^OtWp, All vcfiels of honey are to be mark'd with the 
name of the owner, and beoffuch a content, under pe¬ 
nalties ; and if any honey fold, be corrupted with any dev 
ccitful mixture, the (tiller (hall forfeit the honey , &c. 

St at. 23 Elite* c. 8, 

honour. Is, befides the general fignification, ufed 
efpccially for the more noble fort of Jeigniones, on which 
other inferiorlordihips or manors depend, by performance 
of feme cuftoms or fervices to thofe who arc lords of 
.them ; (though antiently honour and barouia figni/ied tlor 
fame thing.) Vti manerium pUrimis gmdet (interdune 
feodis, fid plerumqke) tenement is p confine tudini bus, fitrviciis, 
idc. Jta honor plttrma tompletlitur matteria, plarma feodq 
militaries, fhtrima regalia, OV. didus ttj/fvt olsm eft bc- 
neficium fiu feodum regale, tentufique fimfer a rege in 
capita. Spclm. The manner of creating thefe honours 
by ad of parliament, may in part be colledted out of ih« 
ftatute of 33 Hen. 8. c. 37, 38. 

An ( hQtjour ought to confilt of lands, liberties, awd fran- 
chifcs. 1 Bui. 19/. 2 Rol. 72. L 48. And it is thf 
mofc noble feignjory. Co, L. 108. a. So one or mor# 
manors may be parcel of an honour. 2 JtoL 72* L 45. 

So a foreft may be appendant Jo jt* a B c l. 73. /. 3. 

An honour originally (ball be created by the' King. 
Co. L. 108. d. Every honour ipufe be holdca of th« 
King. R. 1 BuL 193,. And itjbe aflignfdi pr granted 
over to another, it (hall not be holdcn of a fubjed. For 
it may be granted by the King to a fubjeft, A man 
may claim an honcur by grant} or by prescription. But 
the King at this day cannot make an honour by grant, 
without an ad of parliament* BuL 195, 196. Co. 
ro8. a. 

, There are within the realm 80 honours, vijj. the honour 
of 4 quih, JrHndcl, Abergavenny, Bokw # Btrkhomfttd, 
Beaulieu, Barnards C'ft!t> BulUngbroh, BarftabU* Bonouia, 
Brecknock Br ember, Bedford, Clare, Crovecure, Clun, 
Qhriftchurch, Codermoath. Comay is, Caudicut, Carisbrtok, 
Cliprd-Caftk* Chefter, Carmarthen, and Cardigan, Dudley* 
and pover+Caftk, Eye, and pgremnd. 

The honour of Eaft and if'eft, Greenwich, Ghttftn 
Gmtmefnii, Gower, Hagan#, Uuntindm, HtgfBBfgmn* 

W*ndtn-* 
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Hawenden* C/rflc, Hertford) and Halt on, Lancnfir, tfaCOla, 
Leiajier, Laottot, Hinckley, and Kington, and talking* 
ham. "f. 

The honour oi Montgomery, Mowbray, Mlddltham, and 
Maidfcne, Nottingham, Newelhn, Oakhampion, and Oxford 
The honour of Plimpton, PtVsrtl, Pickering, Rahigb, 
Richard 1 } Co'file, Siipton, Stafford, Strigal, fickbil, Yrt* 
mantom, Tvtnefs, Ybeany, Yam worth. > 

The honour of Wignore, Wallingford, Wtndfor, Worm* 
gey, Whirwelun, Work, Whitchurch, and Warwick, Web* 
ley, and Yutbury. * ' 

By the fur, of 31 Hen. $, *5. Hampton Court is nude 
an honour* 

So, by the Sfat. 33 H. 8* 37, 38. Jmptbill, and Graf* 
tea. And by the St at. 37 H. g;. ig. Wefimfafier, Kingflon 
on Hull, St. Qjyth, and Domingan Cetfilc. 

The King granted to a fubjc£ n great manor, called 
an honour, and pafled it by the name of an honour j and 
well, ffenk. zyy. pi. 99, 

' It is illegal to pm chafe honour, (is a dukedom) for 
money. Pern. 5. Pafoh. 16S1. E* of King fon y. Lady 
Elite. Pier (paint. k . ' 1 " ’* 

At this day the Earl of Jrundel only hath his Earldom 
by prefeription, the beginning of which is tixneotftpf 
mind, not within-the memory of any one i fp; thit -liis 
Earldom is the moft ancient in the realm, * Bulf t$6. 

honour ^Courts, Are courts held within fuch honour** 
mentioned in the StqK 33 Hem 8, cep. 37* And there is 
a court of honour of the Earl Mar foal of England, Ac* which 
determines dtfputcs concerningprecedency and points of 
honour. 2 Hawk, P. C. 14 , This court of honour, which 
is alfo emcifed to do juftfcc to heralds, is a court by ptt* 
feription, and has a prifon belonging to It, called the 
White Lyon in Southwark. 2 Nelf. 935 . < Sit BlaCk.Com* 

3 v. 104, 

Igonouurp (or fcotityatp) Jfcti 3 W> Are tidesdf uobi- 
lity, defcendiblc cothecldell fon in eXclufioti of all the 
reft. Black. Corn'. 2 F. 56, at 5,' < , 

Igommrorp j&erbteg* Are tfcofe that are incident to 
the tenure of grand fergeanty, and commonly annexe&to 
feme honour. Stat. !2 Oaf, t. 20. ■ • 

HfentfcugcuctbcL Cum mmilu1 elite Uhertatihu* tan* 
tummado hontfbngencthcf mibi retenio* Charja Wih Co- 
mitis Matefialfci. In Mon. Jn&L 1 per, fo* 7*4. This 
Ihould have been written hondfangcncthcf and fi^niftes a 1 
thief, taken with hondhabend, i.e. having the things ftoleh 
in his hand, Cowell* , \ . •• 

f^OpfOii* Signifies a valley in Domefday Booh 3 fer too 
do hope, hawglr and bowgh., Cowell, edit, tyaj* , 
^opiushB fco^htnoe, T^oalty on importing % ttftng 
corrupt hops, l Jar* t. f* f8, ..Hop*, imported, wha 
d uties to pay,. 2. W.fffiM. a* ■&%$/*&• 10, . 9 Jen. 
tap. 12, No bitter to be uied inbrewing burhops* 9 
Jnn. c. 12. )*&. 24, Foreign hops aos to be imported 
in Ireland, 9 Jnn. f» x 2 * •• t ■ yfo^' IV ,'*• 12 . JeB} 6 , 
The drawback on hops exported fe trmfod taken-off, 
6 Geo. 1, c. is, f 40, Planters to give; notice of the- 
time of bagging*, d Geo. a. t.ti.ffeB* f Ntf hops; to 
be import^Tiuto Ireland from other parts; but Greet Br&\ 
tain, 5 Coo, 2, ■*« o." Landing foreign ditty: 

paid, hops to he burnt* and &jp ; 

19, Penalty on fophifikaung hops, y'Geoli. cr.$$e~foi 
2. fiatmtge* to be made gSod* as by 9 Gud'U: W&k: 
Cutting hop-binds, id 

^ J 6, tftfwMly and UaUcioully cum»g 

ha ^iga lorn mg bell, ' or whit 

the fom o'cbck ^//,^^ Uh<dentIy cal M^Wdmro^et 4 as 
our tight o’clock bail, dr the bell inthceiuiimgwas ea U 
led Igniiegium dr mww/hv* : Cowel.! 

ibaiberh,' {fto^^thc.: Sri* • -. A ; **ea- 

furert wo::|pyd l jthcJ ^mr^yas 

ufed fbr tkafe^;,^,liyidg up 
tflp.2. i i*.'. ■■ : 

h treafejry, ;pr^pofitory, ■ As 
in feolawso(Kinf'Cxi^ i;0^'horderiam, 
fecd.Wfo ^ 

^ Ari #W 1?4 

^I^j 5 |bHsjwws msrgatdm'Urret in Gillingham, redd. 


'nit qualibet anno ad fojtum S. Mich , fuatuor Buffello* Or* 
dei palmalis firm# junta melius precium per dues drearies 
e quarterio, tftc. fiat* 43 Ed,, 4. penes JUngton Pnyntcr 
trm, Doubtlefs this is meant of beer-barley, which in 
Norfolk is called fprat-barley, and batcledore-bariey; and 
in the marches of Wales cymridge, it being broader in 
the ear, and more like a hand than the common barley, 
which In Old deeds is called hardcum quadragefimm „ 

vOwtUi 

ftojnebeame politngtv*. Are trees fo called, that 
have been ufelly lopped, and are about twenty years 
growth, and therefore not tithable. Plowdm, fel . 407. 
sobf s cafe; 

Winegelb, Is a compound from the Saxon word 
horn, cprmt, and geld, feinth, fignifying a tax within a 
fereft, fe be paid fer horned beafts. Cramp. Jurifd. 197, 
And to be free thereof is a privilege granted by the King 
unto fuch as he ihinketh good. Idem ibid. & Rafail in 
his Exfoftm of Words, Quietum e/e de otnni colle£Hone 
fa forejfq de befits epmtdis qffejf. 4 Inft, fol. 360, Et 
ffnt guieti de omnibus gtldit, h danegeldis, iff ntalgefdh, Iff 
fmegeldis, fcf horngetdis, &c. Diploma H. 3. cammed Iff 
mmalibni de Scmplitigham. Cowell, edit. 1727, 

W03U bJlth m% or l^o?n unner; bo?n, The pro- 
mucfous feeding of bulls and cows, or all horned beads, 
that are allowed to run together upon the fame common. 
As in the conftitution of Robert, Bifhop of Durham, 
4276.. Similised do decims qua* de *vaccis pwvemunt fa - 
tuendum duximsf ynod uhicunque foerit reapsacufam ea- 
rtfat,:iim‘Yn wiems parochiis hotn with horn, fecundum 
jfofouq outran*, ill* rernanm tota deci- 
niqi wbffoirHe mmictltunt' iff rmanentia. Spelman. To 
which may ^ Added, . that |he edmmonfeg of cattle horn 
with horh>'ppi.pQy>tr\y; When the inhabitants of feveral 
parities let their comfeon Nttij run upon the fame open 
JpactoUs cbtrtmoh, that lay within the bounds of feveral 
panlhes; and thetefore thatthefe might be no di/pure up- 
on the right 0/ tithes, the bifhop ordains, that the cows 
ihould pay all profit to the tninifter of the parilh where 
the owner lived, ",ifft. QowelL .* 

Is.fuppofed to be the feme with horn* 
gold. 1 7 . 

tenets; No ftranger was to buy any Mnglifo horns 
gathered or growing in London, or within twenty-four 
mifes thereof, by the Stat. 4 Ed: 4. c. 8, And none 
may feu Mnglifo horns unwrought to any ftrangcr, or fend 
them beyond fea* on paib of forfeiting double value: 
the warden^ of homer* in Load fa may fearch all wares, &>7. 
y jat.t* tap, 14. *[ ' 

befhA dfee, (Fr. f. e. but of his fee) Is an excep¬ 
tion tt> avoid au a&ion brought fbr bent or fervices, Iffc. 
iffuing out ;€f/fend, by him that pretends to be the lord ; 
for ifthe chi prove that the land is without the 

compaft of the action falls. Broke. In an avow* 

tff, a, ftmng« ^ihy plead generally hors do fon foe ; and 
fe ftfey years: and fuch Itranger to the avowry, 

being made a ]p#ty, is at liberty to plead any matter in 
abafementvof R, f 9 Rep. 30. 2 Mod. 104. A tenant in 
fee-Mple bd^t either to difclaim, or plead hers de fon 
jW.J t; fiany. Abr* 653. Fide 9 Rep. BucknaPs cafe, 
zz Hbn.-6v a; 3, Kelw. 73, 14. pi* 13* x InfL 
(fr b* 1 Mod, 103,104. Trin, 28 Ckr* 2* C.B; Sher- 
Iriird w. Smith. See 14 yin. Abjr. ilt. Bots dt fon fee. 

^ I^Cc«h|eaB. Inn-keepers fhaU hot make horfe-bread. 
%4 Ric. 2. f, t. c. Bi 4 Hen. 4, e, 25. it fac. 1. 
y.) fi,> Permitted to bide* Horfe*bread, 32 Hen. B. c. 
4 i.' ' ; .■ ‘ ■ ' ^ “ ;; ; : 

were not to be conveyed out of the realm with- 
ont tho; King*s licoo^ W. ott;pam;©f Forfeiture, by an 
ancient ftatupe, A i it r, 13. Jerfens having lands of 
inheritance ‘ 0 c. are to .keep two mares apt to 

bear foals for -iStb increafe of the breed 

of borfes, tot Uvbry month they are want- 

thbm to bh leaped by Honed kerfos un- 
d^r fMiJSmm''; penalty. 27 hen. S. a 6. 

^nd ; j^;tk«(*p^fera[ttpn 'of a Brong breed of burjh, ftonc- 
■ hbrfesfCai*;Old'are tq be fifteen hands high, or 
'they feldt fkttfts or commons, where mares 

arjt kept, u^ Spmn bfforfeiture; and fcabbed or infedted 
'•'hotfe*' Uxftlf hot be put into common fields, under the pe- 
■/'t A nalty 



tiftlty of ipV* ^ • 

*. «J, Stealing pti #ftjf ho*£y _ 

without benefit of ci£fgy V 



in private pL-~* --- - k 
m of fairs' and markets fhi 
keepers, who are t£ eht*r vac *i««**» w* 
of lrfcs; fcV.,,. Add w ejt«* «* &&& 

be rid or ft*ndiatheopen feir we hpdr! » 4 ««^ 
ties to tlw feontraa taaft be jMpftw mtk the df#v; 

erVof the-feSfto thetai ind tbe !>. 

t ‘ .m i a« r 4 ref the iiM/r tO 1 


ers of the to tftefti j ^ ^ 

ler add voticher, and once of the ^ ; a» i j- to : t y;B« rta 
So the tdll taker's batik, aid S BQte-tbt^oNo^^j^g 

« brib^ikt: i* 


boat 


|srt(V ■tnP r ^,“ 

.we’fe.'.'dmijtf, : 
]:i«ndror of J 

l ,Or'M* J *’' 
M i. ' 4 - 



UJ$t '«*< \lv U*H*VHfU*f* Ml Aim. 

;' " AS the lands and gabd* > 

^.;ilM(.;;jhf v t #fen to - At 

v;'«^" 





lift known io the. b^-kAgte^cg'.bri, 
tfr ifany do® (haU^6«ch withoaftSttwM 
rftd book-keeper (half pi^ke art .SW/T"^ 
either, inejther 

feiture is incorrtd of f /.. ft 4 m, «0 Jfg 

coMtng to th®' direfhon of .the .*$>; Ittpj 
and . taken by .-A* 

the buyer what he iftatt 1 jftfh 

^orfbr'i* i^ey, 

* 'iL^j fateti . A#ien of trdjbM'vn 4 ^; ftjjjj 
a difference lias been nude in Q#tv uw. mil 

•VSSmSSS^S 1 ^^ 
b 'idl£iS £w «4& *** . 1 

neft, * 0 d impoverilhed the meuierfprt of pccpgo ; f «t» W-. 

&S, 


■'SLs'^bdi BcildStt tff ■■&%■ m, ibfflaki l«tfe» 

■• rrt» jp- 


f ■ 

if*: ;-d^ fiflirs; Jttvfag' cOirige, bod 
- -idft cdnftnti -oir tSe matter arobi 
^•eol^.Sf Ce. 

y a> ■ > '* . , r ; l ' ." ', ' :, 

'ddbativc , 1 •. prefentadve. 

tldfeii^Mi : " 1 iHib:ks 8 iditige 1 , and toidi 

|a" fM <Sm m f wit 1 • W «•*• %•»"» *1 

(M^taB*» ^ , 'V 1 :b«id;‘. i iif S* )ejr fovM&i t*.dk* 

Mi tJh ' 1 liii/jkSSj«d kifirft 'K. f&ifiir'mitfhk* ’ Ct. 'Ln ' til. JL 


9 :,1«;M) film. p* «*« ,«|I9 nv VJUV^., w vvtu 

..v-H hi-'iiiy bifine ih ' Ci. £. 34t. d. 


S3 ftWS 

*'&$£** rocet ta te‘ %' 

^'.4. SM5K 


. books M*mi mier, m —twjw 

slr,3^^SSSteNa»w 

tf«»fKv»Wb * i , i jjjj\.'^.«*L. jLlfb.' ajkJUsaottiouleetdh ^:.:..jL^ 


fUakuM od .rjSTTT. 

the foliating eajri^ Aonl thfe 
this tub' 


■ tiriffif&kp ;; J« . 

f|; 


' ;" ; tefet'Wgrtite ikceitftothM pearly 

;ir' '^KSs,'‘.aLifelBI ^WliViei* 1 vdmkm dim 




ttpofl the 

. _aWe^teT 

|‘JS*. 


Speaking of the middle 
41 pie whofe manners ire 
*« vifited by Grangers, 

« << rank, r f His '4uty of J^$$E/l£k 1 iw 
<* iUte of (btiety which, tpSjt 4 paftp a* 
- ' chat it was not cPi&lieM a * 

\ _ _ 


^. wWeh men may' 
d< per of their ittiw 

^ m/pitdty 

' 'iiegieftcd the duty nftWjjJS 

I. * '* *u«. c/Jsa,; 


buVnt. 

*d meat off 
** fteal for the ) 
i V. 316. 



<» iJt As fWWWp.S 111 WopWfwi 
*< hofoittblo perfeB ftwtlid te fc^Sf«SJ4 «»d W» . 



B 0< 


&kr 


ho m 




■ 


add do all „_.... . 

In/t. 7*4* If onedetlft lb ttiai 
leaving afietai in goocl^ tfe ^ 

Willbefoicfcd 

0 . , STn*. ■ * jf ' - ;^ni la , 

people maintained in the k^Sim 
hi .‘ (wlter* tfe iMptmi I*# ^ 

mortmain, do mm the fc$it£u albeit the poor tost flfe*' 
fog acorptoaiimi, 'to* tib*capablethat hake 
yet the deviff w totoferiW *toeti Appj 

enquire iritp lands given to bMti*U$ t$c. may t 
that Jiath the'; ftM m %&to* ' %*&«& #$H I 

geiftt fef toe foaftitonitoce of4I JWib’* •'••,' ; 

A deed of gift U4i “^ tiik 

i.iLtiA. -.rsatLi^^ ‘‘yte; ft k ' Vr " 


jf 0 ^.P^5?d ^retijtloe ao.kiy or. 






r J#$ 


.o?mt!r . 

is good, and the bhmtbwk 
it in faecegion 9 and in&*» 

40iw:ad; " a *' r 


1 foivhr 


Lv J«r v 20* a* gw® mm* ft c$vtsf jnety-iaw not n 
tjpftTor iihpdknt of fuck ap&naty vmhtoft 


and 1 

th< 

to 


... ^..e:pbmr. Audio? 

therein phuftil 1 and after', too ftwaif 
kapi ten«n*« 4 , jEfr. Mthelall' 




£ kTaI^' v :, • • ,rv**v* p»i, or* 

*#fe#ftH«ce, the mules till ihe a^of female* 

«»**• : ^¥y wxy lilcewife >s let oat orkcredy &c. tx 
-mf -ii .Wfigl and fev#**J otter hofpitm ’ Sefe '#'^. ii • 
|f*£8? A * 3 ; 3 ® <»*»• ?• <■. *6. A *4> »»to die £>****»* 
$$$% ****$? .'*• *•' 5- / **• to iyv hOw ftp 

fub K a «> the hmd-tax. See farther 
“ J * ft# 1 * 474* • \o. 1 - • ' : 

the ftitto #ito procuration^ or visitation- 
jffifr.'. $r y#«* itftoimt *w mmm hof- 

*** s v t*f hctgtf tjmajftflh } thiwm Wi, 

^ /W#j hofpitii ^rrr miafumma n 

'$$} J iwf ,' fttfeyet ef»>i#re«» hofpiti* n&mnmtl 
ftM*Ssji hb.,4: *. jf4i: Bittm^ton, fill, nig!, ■ 

^ 'i&df it and entertain. 


of theif tetuinu. 


;iaa i&i. ■■ .;■ 

, fi&nr*!,. «Wwt tte Fw»ch MeA#., i. e. 
, dmt WslwMrtftkt* tailed 

t^. la; <<•: • * <•■ 8^*. 



umpit «w 

and me, «r\dphjp 

part, and theiaftef ^ rT ._^ 

m conftdcrattott of 5 ;. in hand pm, by, % : 

laid tojpftah 4 f^,-f.is> ’Ahd‘ 

cannot ©reft hit. bftM for yhari;.,-jiptor' 
limitedt»i bat St malW»' 
y?nr. 3d Iflrs* r. 5^ which 

'is inadeperpkdalhy i* . 5 * 

"ft 
Rb 


By 39 £&% <. 6; aihd,#e 4 A^.; V P. 
be awarded' to ;xx^iaik''kimda to. 
given to btfbttirfjt ska th© .JWnfef" 
to ifibc cotomir^ 


of all 


ift»' .'.icar'-lmeil- ^*^..^'1 

- A *■' -.- '■ 


a 


_i given to ctomitablenil#, . ni , 

dcotto concerning the'latoc^ah'dim,^ 
of | and die cemmidieners ^ 
be made for ft«tui K :«hd ^ ^ 

orders ami' deq^a be cerdded into jtoi,Cr ^— ’* '^' A1 
j ^to jjphan^ take.. 6^§or f 6 k"§k ] 

mine k^lnnul, '" 


, _ w$jk', 'Iwd** or contteritted wttfen in tint 
Hgl'^ .ftato Mi word btfila, 
3 ’li£s«ftjip# | , 'r^ for tho Lbfd'i jSoppArV and 
... K '@K», S»r#ftwi»t}. whiclt <Me'kept 

^ipfv'^''^ ;.*^ 

iii^«^l, i, A'' W*e /: <i(f '»o« 'In -rf.fi- 

.... I’ttt'tte ttfe- 0 ; (dfdfviii#.«uitS» sad 
tfeefe ^traotliltafof- 

ItyKffiWW ,W {wC- Arf ibtitbiil'itt-M rani. 

: fMM N^rjiar- 

*>lm »Mm b* 0 »rH takmih^ mfr* kifoj. —-E)t 

•MS.fei.fi. ■'■.;• .•vr' v :v•• • 

'(#%#;'frSmagolhawfe} 
T^fctjktsirt/OWk^id the* rti|n of 

wE' JJStSfW—«M tbfili *>«> ftrjmXtia^ 

ivtlillkm' troflrictiik 


k 6 *- Antj^oidfes, 







®;WPv¥ 





ant; j 

,, _. liw»: ; 8p'*«dwW*, .w> : ;^ 



!/*} I» a #ord. broajh^ front 
Wtd fbr I .tyjnfuftd rtiingllnf of divert 
W' ; iWM It %ai(M flefli 
•“*• -Sith liefbi dr fobts 5 but by 
, . ^. .brtoimg ^ Jands given in 
* iandVth fte falling by defeent: as 
‘ thiAf; Of laftd in fee, hath ifiue 
4 ^' ; hb gibes .ivlth One of them ten 
J to the toad thit mafr^s hot 1 and 
o^er tWenfy actos ; now die that is thus 
nr7 bee Aiare OI the reft of the land, miilt put 
^Hi'gfe ah bichm, h *, Ihe totift refufd 
[$$ toKe tlftoj^pfoftts tbetoOF, had catift hbr Idbd to b^ 
We other 5 /o that tot eqdal divifibn tniy be 
'IkMtoJto'^ toSote between As if bond 

■W’Iptor..fitfto to her *' aiid dots Ihd kail 

ftffeh;,othersrito her fitewMVe' tW twenty acres 
'^r^h;rk fi& i-A*. 

k Ct 1 ^ ^ 




w ^hith belt, 

Viitob; made for 
;thb«|h ks ft, *. 


tktto;' 


w&*m . 

..^bA'.br%gte 


ahd 1 
ft ijto#Tf «5 

t**\ 

V i^cete.k^; wt 


Jf i Lilt* lib. 
—..,-.-. ,^-t- ^ 1 Jf having a pro- 

l^Ajjfliiad's MFe-phe; At bis death, 
end gifts of 
n.'bff^ebs* But there is a 
, ,.,. Wi' pii the claufcs and 

dlftribution of ititef- 
10 . /. 2. Whrrt* A 
w a daughter for her 
9 this has been decreed 

v-r^.,^,.,_‘ father In his life time, 

though future and coft- 
P^dT would hare any further 
, t ihal eft*#, ftie tehuft bring this 
9 .fthd feall nor have bbth fttk ohc and 

tlie 






H O U 


H R U 


the other. Air. Qif. E t . a; j. See * Phr*J 5 j 9 . Bytte 
caftom of London, there is hkSwde * term of 
where the children of a/Wrswe are tbWfot foualfhafe 
of one third part of hit perfonal eftaie. after hisdeafo. 

^ThereW the Civil law tollaiitflonornm 
able to chit, whereby if a_ child advanced by the father, 
do after his father's deceafe challenge a child $ part with 
the reft he matt caft in all that be ;»»d_formerly regejiyM. 
and then takeout an equal toe with foe other*. Cmw«. 
See farther Britton, t. 7a. Lin. /, *67, *68- «**• 

°#«*£’ ®U ?% * Plfh herein 

their ploughs and carts out of the raw ot fun. > Ltm Let. 
J)i£§ 

IwiiM# A large bml C0Bt*ining 4*|J aeW 
of ground, and extending into feverel 5 * 

thereof as Js the King's inheritance* “ d , f ‘ 
meadow, or other feveral grounds, &»U be pf the «»«»!£ 
of cmbddlands ; or the fteward of the manor * ct . M 
for twenty^one yeaw* to. and 1 the letffees may improve the 

feme. $W* ,37 #- 8* c.,**. C'***LL'*k ml • 

tooux, t ti*ra) Is a certain fpace of time of fixty 

nuS, 

not material at what hour of the otyoone a oOffnv ' «JF* 
i«e, Vide JFr*d(V*» - : ‘ 

Wage, Is 0 hind of*® S 

by a. carrier,.or at a whfof or key, ofr, */*• 

l7 g^nfe, (Dsmw) A jdfo* of dwelling or h» %“i on fc 
alfoa family orheujho^ ,tory WW|fe 
air and light, in his. oWn i and 
thing of ioftftious toU. bft laid near the 
therf or, his lights be toped up end darkned, by bdM- 
Ings, Wc. they are nufeaccj jwnifliable by ®“ r ^ w *^. 3 
In/. Vjt. . Da**: Air- 173- But fora.profpoj, which 
is only matter of delight no atoo «U beforfoiS bong;. 
Sopped* 9. Ref- jt.. to£**•« 4 ®*» Sf 3 

^The toSing to» Of «wy r mans is as his caffie s 
therefore iffoieves come toa manVAw^ W robor . fall 
him, and the owner or his fervent* k»U fobriueves w djt< 
fending him and his benfi, that w not 
he forfeit any thing,. a.*A.j^ ’ A manoaght W ^e 
his own boufr, fo as not to damnify ha neighbou r? “f 
one may compel another, to repair hj« ^fv l J wOT* 

cafe?* by the writ de dom reparanda* l Salk* \Mtp* 300. 
Doors of a bouft may not be jjrokeopen on artefts, unlefs 
it bo for treafon, or felony,. &e* ft A. C. «J7- ; Ptod. 
c t Ifrt. 01 • Riptoufly pulling down a bou/t i* felony 
excluded clergy. «T*. {Cto.x.t.6. Stwling ksd, . or 
iron bars, orrrits foted to toft.,*C. 
able by transportation, by 4.<?»••«?• J». ^burning, 

*V£Si things have been wfolvedonthefubje«, a»rfe 
the protection aman’shoufeaffords fom, ^as, t. Tto 
every man's houfc is ah h.scaittc,**fod$m 
again!! injuries asfor his repofei.a.Upoarec^veFyW 
any real aftion or ejeame nt * foe«jff m*y. Break ^ 
hoSfJand deliver^ 
ingUert /mat /MW* 
ment it is not the houfe of 

judgment of the law. 3. In ril cafes, .whew *hv MW 
is party, the (heriff (if no door be open), may ^o»k gw 
pafty’s boufe to take him, or fo execute 'othfo 'PfoSSfo 
of the Kiiig, if he cannot otherwife 1 eofer) ito;«e 
ought firil to fignify the caufc oF.his commit' ^r f®* 
quell the door to be opened ; and tilts appear! by fo* *** 
tute Wtfim. 1. 17. which is only in aformanec ok ; 
Common law; and without default ip .til# owner, 
law will not fuffer a houfe ro be brokeo. : 4 - K#;# 
when' foe door is open,^.lberiff:my %ter aad. ; m 
execution at the fait of any lubjeft, tifoj 
(roods; but othersvife where foo dom ts Hfeti mew 
cannot break u to execute profits « fo« fofeof afuhw, 
e Tho’ » houfe is a cattle for foe owner' himfclf,and.to 

family and'ltis own «fodi, fife, yet »is no profeAib. for 
a ftrangerflying foifoer, or foe good, of fuch an 
prevent lawfuf execution.? anffoerefore in fu™.,^. 
after requeft to enter, fold denial, the Ihenff may break 


ofhouft.% 
J wih- 


i p figntfy faujfefoct 

Nf* Hi* r'GwMf 


the houf|. « Hefu oi t 93* f* , ? 7 **' f 

SiimMw 4 bfc* ffia? $mdine ; ... 

^ benkVuptcy cAtmot break open a hqufc 

to fearck for the babkrupfs goods, ;U^e(s it be the^uk- 
ropt^sgOo 4 tids<he>ovtfe df 3 ib:hani|rhp!* - * 

Mitli $4 C*r. z M Mprl 
Hhhdrtd labfo to damages 

«*w#griwfot ;'m f :fe$:4fo v Adfotofo .duty 
on thoafe*, |t C«. a. <• M. /'A 51. , * C«» 3 > 

r. 8. **■ " ’ ' ‘ 

and, 

and. 'in'1 

tdiin :17*7* , ,v-f v- ■ ' ’* 1 n 1 

BiitttMLA ttjfo tonddfto# ntfoifoft ‘tV»..;r«»/ry- 
aWfobsIf** -for''i|#fosi|liwSfefo»^'^;i>fec^flkw elafo- 

«?»»«• 

of. «.i«s»:"«» < .foh««ien^Aafo'fofe. befongsifo'common 
■foght» *»y le»e:for yb«ri ^.IW HfoV' but *f he;t«ke 
mote' than w needfol; he^fokf be |iltufoed by an a&ion 

wmaii mM i n .'% w. wmijSt, **,•» twofold. 
'Bfivimmn 'tf'pp*ell'r' ■,, „ 

' #du^fiW 4 n|p the bf 

Infomb p^'itf hlrMife'fof histofo or.tent.'.ip 
..an«..feif '<fe fo4rfcfo, ! 'ind I foe OWner 'or: hit forie, fofolren 
or feiSuits beihf wHhin' the - fame ; for tins is felony by 

'-Airtfi*** i» » 

,'mudi'?rioay J ''ilw^8 ! ‘sfone be'«taih.'tlfe boufe, boofo or 

.fe^^*#fero1msfcBMd«»;for tfo^ihg bnuftt if tome- 
, j'i'fo.foid■ 'the maintenance'and government of the fame ; 
and for^foepuUiflxnfent qfoffenders Committed 'thither. 39 
Mfat, ^,4.;. In every county of fsgfee/ there (hall be a 
^‘■At btrrti^m butit at-foe charge bf foe county, with 
v«AV*aie»ces for the fetting rof people fo work;' or every 
ijttftke ofpace fliattfmfrit j h and.foejullices in feffioos 
are to apprint govefoon or nsafoirs of foch boufet of car- 
tdUb*, and foefe fakiios. efc. which are to bepaid qwr- 
teriy by; foe foeafortr • O8 i t''0f the' county .''hock i Thefe 
fo.fet .foe'j^btwfeotbh work, and mode- 
.ntely ebrsft them; %y wld|v mg, Ctfr. and. to yfeld a true 
aceoiOnteveryquaner'iUSit Asbf perfonscommittcd to foeir 
cuSodfesf anil iftiiey fufttr any to efcape, or neglcft their 
duty, foe juttkw foay, fine foam 1 f- 4 - **d 14 

GiPo t* <r> 33 » a ' /■** , ' i< 

;■ ^■.toS^tofoMsn irkhiegy $» rlfo.pnitiihiBg of 
^e. ''smd'difofderly perfontr pares® of batod Children, 
•begga**,* t&tvm afom% 'ifowy.-j' KBjfp^Wsg;. jogbfa, 
^bbttdar't&r, Poor -perfohs reiiito tpwbrtt are to be 
fowesfofopcd,«odfetfo worktaddaEouriand anyper- 
fon wfo). lives *j»rayt®tfoiy»'ribWe-jeftiite^o 
fopport himfei^foay he fenrfo foe btnfi oftorreAffn, "and 
fittifojworkjhefo; OT d^a iay^be cdntocd..foere M 

m^b«'.whipped,’.'* 'Shfc»¥«hv ‘At^i-ifesoaght 

to be convidnd of va*j*noy, ttfr. bcfore!l« w'-ofofefed to 


* k'pri^bp/ifor; tfoxetijibu'. 

fo,;ZfoS»e, foid-to i#i# ' P| 

foe sjCML<.' 5» #iw pw- 
fentmeut ,foi:':jfoljces at fepns ma^ 

build,, or pureisfoilHtfo'for baildfog, nf-Mfoirgtl/'bay-or 

care that 

And., to. JW‘ lCe !’' lh ! tl ''''' n ht 
twice or offoer in ayear, and examiae info for* 
.management ;ther«C ’'«fol-rep < * t '. toreo'atr : foe 

yipgpitgem w b upjfo 


dtofl-#r«rforis : |sti 3 l 


u, wfo so. kredlge fo«i|eiw. ttffOmi (imdirio ••#,■ r. 

. a. , .... .0 ■ ■ . .. ..v . c<(aja 
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Could not readily be convince!. Leg. Adelftan. t* t 6 < 
l*Vom the Sax. berdinge, u e. brevi, in a Ihort time. 

^feabtaelb, Significat quitt&ntiam tranfgrtjfionis Mat* in 
fervum tranfgrtdientem. FI eta, lib. 1. c. 47. fed. 20. 

It may be thought in that place of Fleta to be mifpnnted 
for binegeld* which fee, quart. When a villain or 
fervant had committed any trcfpafs, for which he dele*- 
ved whipping or corporal pymftuncnt, when ht bought 
off hi? penalty with money, the price of exemption from 
fuch chaftifement was called budegeld, or hidcgtld ; fome 
fancy money given to fave his hide. Cowell. Sec Fleta , 

U attt> crp, Hutefium & clamor , Is derived from 
two French words buer and crier, both fignifymg to 
lhont or cry aloud. Manwood in bis For eft haw* c*p> 
jq. num . ii* faith, that but in Latin, eft vox dolentis* 
as fiunifying the complaint of the party, and cry is the 
pursuit of the felon upon the highway upon that com¬ 
plaint ; for if the party robbed, or any in the company 
of one robbed or murdered, come to the conftable of the 
next town, and will him to raife the but and cry , that is, 
make the complaint known, and follow the purfuit af¬ 
ter the offender, deferibing the party, and flwwing a# 
near as he can which way he went; the conftable 
ought forthwith to call upon the parilh for aid in feck- 
inl the felon, and if he be not found there, then to 
give the next conftable notice, and the next, until the 
offender be apprehended, or at leaft until he be thus 
purfued unto the fca fide. Of this Braden, lib. 3. trail, 

2 . cab. 5* Smith ds Rep. Anglot . lib. 2 , cap. 20. and 
the lbt. 13 Edw. 1. of Wincbtfter, cap. 3 © 28 Ed. 3. 
11. tS? 27 Eliz. 13. The Normans had fuch purfuit With 
a cry after offenders, which they called Clamour ds bare* 
whereof you may read the Grand CuftwMary* cap . 54. 
And it may probably be derived from barrier, ftagitart. 
Hue is ufed .alone in ftat. 4 Ed. 1. ft. 2. In the ancient 
records this is called Hutefium fc? clamor. See Coke's 2 

Inft. fol . i? 2 ’ . . r - 

But the clamor de bare was not a purfuit after offen¬ 
ders, but a challenge of any thing to be hw own after 
this manner, viz. He who demanded the thing did with 
a loud voice, before many witneffes, affirm^ it to be his 
proper goods, and demanded reftltution. This the Scots 
call hutefium ; and Skene de verb, fignif\ verb. Hutejmm , 
faith', it is reduced from the French oyer* i. e. audire * (or 
rather eyez,) being a cry ufcd before a proclamation ; the 
manner of their hue and cry he thus deferibeth ; If a rob¬ 
bery be done, a horn is blown, and an out-cry made, after 
which, if the party fly away, and doth not yield himfrlf 
to the King’s bailiff, he may lawfully be flain, and hang¬ 
ed upon the next gallows. 

Of this hut and cry, fee Crmp. Juft, of Peace* fol. 160. 
and in Pot. Qauf. 30. H. 3. $. we find a command to 

the King’s treaiurer, to take the city of London into the 
King’s hands, bccanfe the citizens did not, ftcumium legem 
tfconfuttudimm Pegni, raife the hue and cry for the death 
of Guido de Atctto and others who were fiain. Cowell. 
See Vociftratia. 

Hue and cry* is alfo defined the purfuit of an offender 
from town to town till he be taken, which all that aie 
prefent when a felony is committed, or a dangerous wound 
given, are by the Common law, as well as by the ftatute, 
bound to raife againft the offenders who efcape, on pain 
Vf fine and imprifonment. t 3 Jnft. 116, 117. zJnft. 172. 
Halt. Juftice* cap, 28, 1 09, Fitz, Caron. 395. Cro. 

The fifing eff hue an* cry is enjoined by the Common 
law, which may be called a railing'of it at the fuitof 
the King, as well as by feveral atts of parliament, which 
may be called a raifing of it at the fuit of a private 
perftm, inafmuch as thofe ftatutes make the hundred an- 
fvverable to the party robbed, if they negledl to puriue 
the hue and cry, and apprehend the robbers. 3 New 

^As 6 to km and cry at Common law, it feems to he 
clearly agreed,- that a private perfon who hath been ron- 
bed,’ or who knows that a felony hath been committed, is 
not only authorized to levy hue and cry, but is alfo bound 


HUE 

to do it under pain of fine and imprifonment, % Jnft* 
172. 3 Jnjh 116. 1 .Hal. Hift , P.C. 464, 

From hence it follows, that although it is a good 
courie, as Lord Hale fays, to have a precept or war¬ 
rant from a juftice of peace for raifing hue and cry, yet it 
is neither of abfolute neceflity, nor foxnetimes convenient, 
for the felons may efcape before the juftice can be found i 
alfo hue and try was part of the law before the ftatute of * 
Ed. 3. cap. 16. which firft inftituted juftices of die peace, 
2 Hal\ H. P. C. 99. 

It is incumbent upon conftables to purfue hue and cry 
when called upon, and they are feverely punishable if diey 
neglett it: and it prevents many inconveniences if they 
be there j for it gives a greater authority to their purfuit* 
and enables the purfuants, in his ai&ftance, to plead the 

iVAnav/il ,/Tiidi it«.!• A m v 1- 4 « 


general iffue upon the ftatutes 7 Jac . 1. cap. 5. 21 Jac. 

1. cap. 12. without being driven to fpecial pleading: 
therefore, to prevent inconveniencies which may hajppen 
by unrulinefs, it is moft advifable that the conftable be 
called : yet upon a a robbery, or other felony committed, 
bus and cry may be raifed by the country in the ablence of 
the Conftable j and in this there is no mconvcniency, for 
if hue and cry be raifed without caufc, they that raife it are 
punifhabie by fine and imprifonment. 2 Hal. Hift. P. C, 
99, 100. • 

The regular method of levying hue and cry, is for the 
party to go to the conftable of the next town, and 
declare the fad, and deferibe the offender, and the way 
he is gone % whereupon the conftable ought immediately, 
whether it be night or day, to raife his own town, and 
make fearch for the offender j and upon the not finding 
him, to fend the like notice, with the utmoft ex¬ 
pedition to the conftables of all ’fhe neighbouring towns, 
who ought in like manner to fearch for the offender, and 
alfo to give notice to their neighbouring conftables, and 
they to the next, till the offender be found. 3 Inft. 

116. Dalt. Juftice, cap, 28. Cromp, 178. % Hawk, 
P. C. 75. 

The conftable is not only to make fearch in his own 
vill, but is alfo to raife all the neighbouring villa, who 
are all to purfoe the hue and cry with horfemen as well as 
footmen until the offender be taken. 2 Hal. Hift. P. C, 
101. In cafe of hue and cry once raifed and levied upon 
fuppofal of a felony committed, tho’ in truth there was no 

1 felony committed ; yet thofe who purfue hue and cry may 
arreft, and proceed as if a felony had been really commited. 
2 Hal. Hift. P. C, 101. 5 H. 5. «. 21 //. 7- 28. a, 
per Bede. 2 Ed. 4. 8 fcf 9. 29 Ed. 3. 39. 2 Inft. 173 

2 Hal. Hift. P. C . 102. 

If hue and cry be raifed againft a perfon certain for felony 
tho* poffibJy he is innocent, yet the conftables, and thofi 
that follow the hue and cry , may arrell and imprifofp hill 
in the common gaol, or carry him to a juftice of the peace 
2 Hal Hift. P. C. 102. 

If the perfon purfued by hue and cry be in a houfe, anc 
the doors are ftiut, and refufed to be opened upon deinant 
of the conftable, and notice given of his bufinefs, he ma) 
break open the doors; and this he may do in any caf< 
where he may arreft, tho* it be only a fufpicion of felony 
for it is for the King and Commonwealth, and therefore ; 
virtual non emittas is in uhe cafe; and the fame law^ i 
upon a dangerous wound given, and a hue and try leviei 
upon the offender. 7 Ed. 3. 16. b. 2 Hal. Hift. P • C 

102. , 

It feems in this cafe, that if he cannot be otherwii 
taken, he may be killed, and the neceifity excufeth th 
conftable. 1 Hal, Hift. P. C* 102. 

Upon hue and cry levied againft any perfon, or wher 
any hue and cry comes to a conftable, whether the perfo 
be certain or uncertain, the conftable may fearch in ful 
petted places within his vill, for the apprehending of th 
felons. Dalt, tap, 28. 2 Ed. 4, 8. b. Crcmp. de V* 

178. 2 Hal. Hift* P.C. 103. 

*ut though he may fearch fufpetted places or houief 
yet his entry muff be per oftia aperi** .for he cannc 
break open doors barely to fearch, unlefs :he perfon again 
whom the hue and cry is levied be there, and then it. 
true he may ; therefore in cafe of fuch a tfc 

breaking open the door is at hi* peril, vtss. julttnabie 
6 B * 



hue 

Jjfr be there; but it mull be always remembered, that in 
ca fe of breaking open a door, there mult be hrft a notice 
given to them within of his bufmefs, and a demand of 
entrance, and a refaful, before doors can be broken . 2 

Hal. Hi/t . P. C. *03 

If the hue and cry be not again fl a per/bn certain, but 
bydefiription of h*s (lature, jnrion, clothes, horfe, &c. 
the hue and cry doth jullify the conftable, or other perfon, 
following it, in apprehending the perfon fo dclcribed, 
whether innocent or guilty, for that is his warrant $ it is 
a kind of proccfs that the law allows, (not ufual in other 
cafes) viz. to arreft a perfon by defeription. Ibid. 

But if the hue and try be upon a robbery, burglary, 
manslaughter or other felony committed, but the perfon 
that did the fafl is neither known nor deferibed by perfon, 
clothes or the like; yet fuch a hue end cry is good, as hath 
been f.iid, and mult be purfued, tho* ho perfon certain be 
named or deferibed. Ibid, 

And therefore in this cafe, all that can be done is, for 
thofe who purfue the hue and cry, to take fuch perfons 
as they have probable caufe to fufpeft j as for inftance. 
Such perfons as arc vagrants, that cannot give an account 
where they live, whence they are, or fuch fufpicious per¬ 
fons as come late into their inn or lodgings, and give no 
rcafonable account where they had been, and the like. 2 
Ed, 4. 8. K 2 Hal. ffi/t . P. C . 103. 

There can be no doubt but that both by the Common 
law, as alio by the feveral ftatutes which injoin the le¬ 
vying of hue and fry, they who negled to levy one, 
(whether ofikers of juftice, or others) or who negieft to 
purfue it when rightly levied, are punifhable by rndidl- 
meut, and may be fined and imprifoned for fuch ne^led, 

2 Hal. Hi ft. P. C. 104,: 

By the /?. /, 8 z. 16. Every conftable, to whom 
notice is given or left at his houfe of a robbery, bV. and 
every conftable of the hundred, or conftable, bV. in any 
town, pariJh, bV. within the hundred, on notice ftoxn 
the* party robbed or etherwife, (hall with all expedition 
make hue and cry after tho felon, bV. on pain of 5 /. for 
neglett, a moiety to the King, a moiety to him that fues 
in fix months, to be recovered with full cofts. 

If there be judgment againft the hundred, it may be 
levied againft the inhabitants of the fame hundred by 
fieri facias. So it may be levied upon any one, who has 
lands in his pofleflion within the hundred, tho* he has no 
houfe, nor lodging there; for he is an inhabitant. R. 2 
Saund. 423. Upon a leffee, or purchafer after the rob¬ 
bery committed. R. Noy 155. So it may be levied upon 
one or two of the inhabitants. But if a man come to in¬ 
habit in an hundred after a robbery done, he fhall not be 
charged. R. liutt. 125. Cent, per Barckley, Mar. pi. 2%. 

So, if the whole debt Le levied upon one or two of the 
hundred, by the flat. 27 EL 13. on complaint to two 
jufaces of peace <>f the county (quorum unitsJ in or .near 
ihc hundred, they may affefs rateably all the towns, bV. 
within the feme hundicd, or in the liberties within the 
bime, for the relief of him againft whom the plaintiff 
:00k execution; and the conftable of each town, be. 
may rateably affefs the faid fum on every inhabitant, and 
if he refufe to pay, levy it by diftrefs and falc, bV. 

And by the fame ftatute, The hundred, where default 
of frcfti fuit on hue and cry was made, fhall anfwer half 
the damages recovered againft the hundred in which the 
robbery was committed, to be recovered by debt, bV. at 
the fuit of the clerk of the peace. 

By the fiat. 8 Geo. 2. 16. After judgment againft the 
hundred, no proccfs fhall be ferved on the high conftable 
;>r any inhabitant, but the fticriif on receipt of the writ of 
execution fhail fhew it gratis to two juftices of the peace 
in or near the hundred, who fhall fpeedily caufe anaffeff- 
ment to be levied purfuunr to the fiat. 27 El. 13* and 
lifo for the necdtar ; rxpcnces of the high conftable above 
lie costs and damages recovered, of which, on notice 
rom the two juftices he fhall give an account and proof 
>n oath to their fatisfaftion, having firfc caufed his attor- 
tey's bill to be taxed. 

The fheriff fhall pay the money levied to the parties 
without ice, and indorfe the day of receiving the writ 
if execution, and not to be called upon for a return till 
my days after. Andw, 22 Geo. 2. c . 46. 
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And the like afleffment fhall be in cafe the plaintiff be 
nonfuit, difeontinue,, or have a verdi& or judgment cm 
demurrer againft him* if by infolvency of the plaintiff or 
his furcties, he cannot be reimburfed on the bond of 100/. 
penalty $ and the money levied fhall be paid to the 
juftices for the high conftable in ten days after it is 
levied. 

And the juftices may limit a time not exceeding thirty 
days for levying fuch affdTment; and the officer appoint¬ 
ed refuting or negle&ing to levy and pay the money, bV. 
in fuch time forfeits double the fum. A 

See the ftatutes 27 Elm . c. 13. 8 Geo. 2. c, 16. And 
22 Geo. 2. c, 24. Alfo vide 30 Geo. 2. c. 3. f 116. 
No receiver general of the land-tax or his agents, can fue 
the hundred fora robbery, unlefs the perfons carrying the 
money be three in company. 

And fee the law under this title of hue and cry , well and 
largely treated of if) the New Mr. 3 V. 61, be. * 

The general do&rine as to allions is as follows. Where a 
robbery is done on the highway, in the day-time, of any 
day except Sunday , the hundred where committed is an- 
fwerable for it; but notice is to be given of it, with con¬ 
venient fpecd, to fome of the inhabitants of the next vil¬ 
lage, to the intent that they may make hut and cry for the 
apprehending of the robbers, or no allion will lie againft 
the hundred: and if any of the robbers are taken within 
forty days, and convi&cd, the hundred (hall be excufed. 

By a late ftatute, no procefsis to be ferved againft the 
hundred, bV. for a robbery committed, but on the high 
conftable, who (hall give notice cf it in one of the prin¬ 
cipal market-towns, bV, and then enter an appearance, 
and defend the a&ioo, *v. 8 Geo. z. c. 16. By the flat. 

22 Geo. 2. c. 24. No perfon (hall recover on any of the 
ftatutes of hue and cry , above 260 /. unlefs the perfon or 
perfons fo robbed (hall at the time of fuch robbery be to¬ 
gether in company, and be in number two at the leafr, 
to atteft the truth of his or their being fo robbed. If he 
that is robbed, after hue and cry, makes no further purfuit 
after the robbers, aftion lies againft the hundred. 4 Leon, 
180. The party robbed is not bound to purfue the rob¬ 
bers himfelf, or to lend his horfe for that purpofe ; but 
ftill has his remedy againft the hundred, if they arc not 
taken : tho* if any of them are taken, either within forty 
days after the robbery, or before the plaintiff recovers, the 
hundred is difeharged. Sid. xi. It has been held, that 
an a&on lies againft the hundred for a robbery in the 
day-time, although not in the King’s highway, but in a 
private way. Htll. 1 Ann . I Mod. 22 1. But not for a 
robbery in the morning, before it is light; and yet where 
it is before fun-rifing, or after fun-fet, if it be fo light that 
a man*s face may be known, it well lies. 7 Rep. 6. Cro. 
Jac. 106. If a party be robbed in the night-time, when 
perfons are at refr, the hundred is not chargeable: and 
where a perfon is feized by day-light, but robbed in the 
night, he is without remedy. 3 Leon. 359. Though 
where robbers forced a coach out of the way, in the day¬ 
time, and afterwards robbed it in the night, this was held 
a robbery in the day, and that aftion lay againft the hun¬ 
dred. 1 Sid. 263. When a man is robbed on a Sunday, 
on which day perfons are fuppofed to be at church, and 
none ought to travel, the hundred is not liable. 27 Eliz, 

But where a robbery is done on a Sunday, tho* the hun¬ 
dred is not chargeable, hue and cry ftjall be made by fiat. 

29 Car. 2. e. 7. And if a perfon be robbed gome to church 
in a country town or village, on a Sunday , which is a re® 
ligious duty required by law, # it has been lately held an 
action lies againft the hundred; but not if one be robbed 
on that day in other travelling far pleafure, (At. which is 
prohibited by ftatute. 6 Geo, 1. C. B. per King, chief 
juftice. 

And it was formerly ruled by three jpdges on the 
ftatute of Winters, where a man was robbed on a Sunday, 
in time of divine fcrvice, and made hue and cry, that the 
hundred fhould be charged ; for many perfons are neceffi- 
rated to travel on this day; as phyficians, &c. 2 Cro. 49$. 

2 Rol. $9. Codb. 280. See 2 Nelf. Abr . 937, 938. If 
a perfon be robbed in a houfe, where he is prefumed to be 
at fafety by his own care, the hundred is not chargeable: 

A robbery mu ft be an open robbery, that the country 
may take notice of it, to make the hundred anfwerable, 

7 Rep, 
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7 Rip. 6. .A man is fet upon and affaulted by* robbers in 
one hundred, and carried, into a wood, GU. in another 
hundred, near the highway, and there robbed, the action 
lhall be brought again it the hundred where the robbery was 
done, a s particularly exprefled in the ttatute, and not the 
hundred where the man was taken or a flanked ; becaufe 
the affault is not the efficient caufe of the robbery, as a 
ftroke is in cafe of murder. Hill, i Ann. B. R. 2 SHI i 
614. But where goods are taken from a man in one hun- j An/. torn. 2, p. zyz. 
dred, and opened in another, where they are m ft taken or fynitffgfuiir A nudft pbre, 
biased, they are ftolen, and the robbery is committed, 3 hi hunugik, in um., in train. 

Li 11 . Abr. 27. If a fervant is robbed of his matter's mo- 628. a. 

ney, he may fuethe hundred on the ttatute 0 fWmitm of ^timber, (river) in Tori fart, fifh » n£ j P i] r - 
hue and cry ; or the matter may bring the aftiou, and the to be removed, //>:. 8 .’ r. 18 * .. w " 

— ■ _.1. .f .1__.1 .V .1.1 1 «* . “ 


A restraint of i'vaai;'ns tc!:*n thrjv*, s 

C 'u ^ iicir f , ,!1 hilt hfii and herri.MK rc.'hnv-d, -; 

8 ' r * M' . 5 #'*» f* 5* ^ The eultomer <-f 

lIuU to have a deputy iciident at .Verb, 1 £/, c .n. /.' X, 
For erefling workhculcs raid inainraimug flu* poor at 
HifUf 1 $ Geo. 1. c, io. 28 1 'to. 2. c. 2">. o.c J\/b. 

tfutlUB, A. HI.- Aiobcmlam j: temm/iu difoan 

t-aptrem fa huliis (A h!mh x /. * in hill, and dale. , 


h ert&0t t ip dr'dn; 

M >n. 1 aaf. 


.man making oath of the robbery, and that he km w none 
of the robbers, is fufficient without the oath of the mailer. 
Gold/. 24. Cm. Car. 26,57, 336. Where a fervant E 
robbed, he mutt be examined and fworn j but if the 
matter be prefent, it is a robbery of him, Sboiv. 241. 

1 Leon. 323. If a quakcr be robbed, or a ratal's fervant 
being a quakcr, and either refufe to take the oath of the 
robbery, and that he did not know any of the robbers, 
the hundred is not anfwerable; for the ttatute of 27 FAk. 
c. 13. was made to prevent combination between perfons 
robbed and the robbers. 2 Salk. 613. But the matter's 
oath where the fervant is a quakcr, or ot^erwife, and be-* 
ing robbed in his prefcncc, will maintain the action in hi* 
own name, Garth . 146. And a plaintiff had judgment 
on his oath, though his fervant that was robbed with him 
knew one of the robbers, When* a carrier is robbed of 
another man's goods, he or the owner may fee the hun¬ 
dred ; but the carrier is to give notice, and make oath, 
tSc. though the owner of the goods brings the aftion. 

2 Saund . 380, 

If an adion againtt the hundred be djfcontinued,.op g 
new adion brought, there mutt be a new oath taken within 
forty days before the laft adion brought. Sid. 139. Ip 
adion upon the ttatute of hue and cry , the declaration i? 
good, though the plaintiff doth not fay, that the juttice of 
peace who took the oath lived prope locum where the rob¬ 
bery was committed. Mich. 6 IV. 3. And oath tyas 
made before a juttice of peace of the county where the 
robbery was dope, in a place of another neighbouring 
county; and it was held good. Cro. Car . 211. If a 
juttice ©f peace refufe to examine a perfon robbed, and to 
take his oath, adion on the ttatute lies againft the juttice. 

1 Leon . 323. It is fafe to fay the plaintiff gave notice at 
fuch a place, near the place where the robbery was done; 
and though that place where notice is given be in another 
hundred or county, yet it is good enough j for a granger 
may not know the coniines of the hundred or county, 
Cro. Cftr. 41, 379. 3 Soli. 1S4. If there be a miftakc 

of the pariih in the declaration where the robbery wa% if 
it be laid in the right hundred, it is well enough. 2 
Leon. in. And though the party put? more in his de¬ 
claration thap he can prove, for fo much as he can prove 
it fhall be good. Cro . Jac. 348. Upon a trial in thefe 
cafes, the party mutt file his original, and be fure to 
have a true copy thereof, and witness to prove it; and 
he mutt alfo have the affidavit or oath, and a witnefs to 
prove the taking it. thill. Ahr. 25. In thefe adions, 
poor perftms in a hundred, and fervants, are good wit- 
neffes for the hundred ; but not thofe houfholders who are 
worth any thing. 1 Mod . 73. And as proof cannot be 
•therwife for the plaintiff, he is allowed to be a witnefs 
in his own caufe, • 

For further fatisfadion the adion lies againft the 
hundred, and when not, Vide Comynt Digeft, 3 V. 
481, &te. Alfo fee 3 F? 160. 4 V. 244, 290. 

As to the proceeding, declaration r pie?, lAc. in an ac¬ 
tion upon the ftat. of Wtnton, vide Com- Dig. 5 V . 197, 
HuffBlfi An Uihcr of a court, or ip the X* n g’ s palace, 
lAc. See UJhtf, 

fftxtifttfum, or tffirc, Are lhips to tranfport horics; 
derived, as fomc will have it, from the F r.huis, #. /, a 
door, beeaufc when the hoffes are put on fhipboard, the 
doors or hatches aw lhat upon them, to keep out the 
water. Brampton Anno ngo. 
tyultut* Is a hulk or fmall v«ffel r W'aljtngham, f. 

m * 


fhuucxedjto ceninrit) Is a part of a Ifum 
fo called, either becaufc of oh! each bunded found »o 
C of the King\ pzwc f or a hunjjcd able 

for his w.i :s. But more p:^bibly 'tii bec.mfc 

it was compofcd <-f an hundred l T,$ tru-, 

Brampton tells us, that an hundred contains ct^avi wL 
lac ; and Giraldtf (AmhmjJis writer, thar the Ijh- of Man 
hath 343 tAlai. But in thefe places the word -AlU mu ft 
be taken f<*r a count;*/ family ; for it crmcf nean a 
village, bccaufe there arc nofabove 40 lingo,* in that 
ifland. So where Ivlr. Lombard us, that an nundml 
is fo called, a numtro centum hpnn>n{»\, it inuli be under, 
flood of an hundred men, who are heads rr chiefs of io 
many families. Thefe were fir ft ord t rn?d by King Ah 
fred) the 29th King of the lf r rJ?-$ttxon\: /Auralus Rex, 
(fays Lombard) verho (’v-nturia,) uhi turn Ou thru no Daw 
fvdus inter at x prudent ijfimm tilled ohm a Jah'one Mo/s 
datum jecutm An Aim frimw in fat raid at t con, 

turias, & dccurias t parti/vs eft. Sc\Uaphm. ihyre, a fey- 
rian, (ymdpartin' ftgniftcat.) mminavtt cent?firm, hun* 
dred, 6 decuriam, toothing/w tieumantab, i. c. Dram- 
virale collegium etppeltavit; atque ii/dem mminihs W hodrr 
•vocantur , This dividing counties into hundreds, for 

better government, King Alfred brought from German : 
For there cents, or centena, is a jurifdidtion over an hun¬ 
dred towns. See Black. Com. 1 f. u$ t tfc. 

This i$ the original of hundreds, vyhicli frill re¬ 
tain the name, but their jurifdi&ion is devolved to the 
county-court, fomc few excepted^ which have been by 
privilege annexed to the crown, or granted to fome great 
fubjea, and fo remain Aili in the nature of a franchifc. 
This has been ever fincc the Stat. 14 Ed. 3. ft. 1, cap. 9! 
whereby thefe hundred-courts, formerly*farmed out by 
the fheriff to other men, were all, or the moft part, re¬ 
duced to the county-court, and fo remain at prefent, 
But now ? by hundred-courts, \yp underttatid feveral fran- 
chifes, wherein t|ie fherilV h^s nothing to do by his or¬ 
dinary authority/ except they of the hundred refufe to do 
their office, See Weft, part i. Symbol, lib. 2. ft St. 2:8. 
Ad hundrcduin faft rajrba,, IS ad proxitnum hundredum 
poft f eft urn St. Mich. Mju. Angl. 2 par. f. 293. n. 

An hundred is to have jurifdicHon or power to adm:- 
nifter juttice in 100 viils, or of too men. or of 100 p,-- 
rittics. Br. Court Baron, pi. 8 . cites S' H. 7. % 

Rede. 


per 


Every ward in London i? an hundred in a county, and 
every parifh in London is a vill in an hundred. 9 Rcp^ 
66 . b. 

Huridrrds were either parcel of the counties, and there 
the fheriffs did conftitute bailiffs, (viz. thofe hundreds 
which were anciently parcel of the farm of the iheiittV, 
that the ttatute 2 Ed. 3. cap. 12. fpcaks of); or die they 
were fuch as were granted out, which the lotd of the 
hundred fometimes held at farm, and fometimes in for, 
called hundreds in fee, liberties ot hundreds, frahehifes t>f 
hundreds. Per Hale Oh. B. Vent. 405; Hill. 22 S ix 
Car. 2. in the cafe of Atkins v. Clare. * 

In the time of King Alfred the kingdom was in grof., 
and then divided into counties ;tml hundred*, and all p *r- 
fons then came within one hundred or other; and rWn 
rth^ King's relations had the government of them, mui 
therefore they were called Confanguhri ; and fo arc the 
Earl?, Ltyd-Iieutenants, iAc. at this day j but when the 
office became troublefomc, th«rc were ordained Vicecomim , 
which name remains to this dav, and the others continue 
fo be called Confcwguinci^ bat have no power in the county, 

having 
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having only the honorary name of Earls or Comitts of 
liich or fuch a county, (fc. For the better government 
of thefe counties , the Ficecomites had two courts ; but j 
out of thofe the King granted petty leets and courts- 
baron ; but the turn of the fheriffhad yet a fupeiinten- 
dant power, they being derived out of the iherilf's turn, 
as in £>yrr 13. 

The King afterwards granted away fome hundreds in 
fee-fimple, and fome franchifes, and the lait excluded 
the King utterly, but the hundreds granted in fee were not 
wholly exempt. On this arofe fome condition, and the 
parliament hereon took notice, that the execution of 
jultice was by this much interrupted, and therefore came 
the ftatute of Line. 9 Ed. 2. flat. 2. That fheriffs ftiould 
be fufficient perfons, and have lands in the county, and 
fo be able to anfwer both the King and country, and that 
bailiffs and farmers of hundreds mould be fufficient men. 4 
And at this time hundreds were gran table for years. 

Then came the ftatute of 2 Ed. 3. eap. 4^5. That 
fheriffs fhould continue but for one year. But this took 
not away the whole inconvenience j for the crown ftill 
granted away bailiwicks and hundreds, for lives, at rents at 
fuch exceftive dear rates, that made them endeavour to 
make up their mopey by unlawful means; and therefore 
came the ftatute of 2 Ed. 3. cap. 12. and 14 Ed. 3. c«p. 9. 
By the firfl it was enafted, That all hundreds and wapen¬ 
takes granted by the King fhall be annexed to the county, 
and not fevered. And by the other ftatute, that all ihould 
be annexed, and the fheriff fhould have power to put in 
bailiffs, for which he will anfwer, and no more fhould be 
granted for the future; and one reafon of this was, be- 
caufc the King granted away hundreds, and abated not 
the fheriff's farm. Arg. 2 Stow. 9b’, 99. Pa/eh. 32 
Car. 2. B. R . 

Hundreds are liable to penalty on exportation of wool, 

7 fcf 8 Will. 3. c . 28. j. 8 . Liable to damages fuftained 
by pulling down buildings, 1 Geo. 1. c. 5. j\d. 6. By 
killing cattle, cutting down trees, burning houfes, 

9 Geo . I. c. 22. fed. 7. 29 Geo. 2. c. 36. /. 9. By dc- 

ftroying turnpikes, or works on navigable rivers, 8 Geo. 

2. c. 20. fed. 6. By cutting hopbinds, 10 Geo. 2. c . 
32. fed. 4. By deftroylng corn to prevent exportation, 

11 Geo. 2. c. 22. fed. 5. By wounding officers of the 
cuftoms, 19 Geo. 2. c. 34. fed.6. Or by deftroying 
woods, ifc. 29 Geo. 2. e. 36- /. 9. 

Inhabitants within the hundred may be witneffes for the 
hundred, 8 Geo. z. r* 16. 

The word bundredum is fometimes taken for an im¬ 
munity or privilege, whereby a man is quit of money 
or cuftoms due to the hundreds. Cowel. Sec Tun:. 
Hundred chargeable for robberies, vide Hue and Cry. 

]^UUD?ClMC0Urt, Is only a larger court-baron, being 
held for all the inhabitants of a particular hundred inftead 
of a manor. The free fuitors arc here the judges, and 
the fteward the regifter, as in the cafe of a court-baron. 

It is not a court of record, and it icfembles a court-baron 
in all points, except that in point of territory it is of 
a greater junfdiftion. According to Blackftor.e, its infti- 
tution wa?- probably co-eval with that of hundreds Lliem- 
felves, introduced, though not invented, by Alfred, being 
derived from the polity of the ancient Germans. See 
Black. Com. V. 1. Introd. ft 4: and 3 F. 34. 4 V. 40S, 

(kundredarii) Arc perfons ferving on Ju¬ 
nes, or fit to be impanelled thereon for trials, dwelling 
within the hundred where the land in queftion lies. Star. 

35 //. 8. c. 6. And default of kundredors was a challenge 
or exception to panels of iheriffa, by our law, till the Stat. 

4 £5’ 5 Ann. cap. 16. ordained, that to prevpnt delays by 
reafon of challenges to panels of jurors for default of bun - 
dre dors, &c. Writs of venire faciaf for trial of any attion ; 
in the courts at Wcftminfer , lb all be awarded of the body 
of the proper county where the iffuc is triable, 

Hundredor alfo ugnifies him that hath the jurifdi&ion of 
the hundred , and L in fome places applied to the bailiff of 
an hundred. 13 Ed. i. c. 38. 9 Ed. 2. 2 Ed. 3. 
Horn’s Mirror, lib. 1. 

(from the Sax. lag a, lex) Is in Saxon 
the hundred court. Man-wood, par. 1. p<xg. 1. 

©UtlD?eD pen 1 % Was collected by the fheuit or lord of 
the hundred , in oncris fui fubjidium. Camd. 223.- Eft 


I autim petunia qum fubfidii taufa vicecomes $lim exigebat ex 
fingults dtcuriit fui emitatus » quae tithingas SaXemtsappef- 
laba Hi ; fie ex hundreds, hundred peny, if/. Spdm. 
GJoff. Pena of the hundred is mentioned in Domefday. 
And it is elfewhere called, bundred/eh. Chart, K. Jdh. 
Egidio Epifc, Heref. 

©untyefrfltetena, Signifies dwellers or inhabitants of 
a hundred. Charts Edgar. Reg. Mon. A»g. tom. 2. p. 
16. 

lounger. According to the prefent doft rine, hunger 
will not jullify dealing food, to relieve a prefer** ncceftity. 

1 Hal. P. C. 54/ Blacb.Cm. 4 F. 31. And the doc¬ 
trine feems jufl, as (on convi&ion) a judge may ref] ate, 
and a merciful King pardon. The ancient do&rine, (that 
it would juftify) if now an force, might open a door to 
many villanies. And in this commercial ftatc, thofe whtr 
can labour need not fear ftarving. Thofe that cannot, 
and who are poor, the laws have made a provifion for. 

Huittftlfib of game and prey, fee Game and Deer- 
ftealers. _ 

The 4 EsP 5 W. & M* c. 23. gives full colts againft an 
inferior tradefman, apprentice, or other diflblme pcrftm 
convicted of a trefpafs in hawking, hunting, fi tiring or 
fowling in another's land- Upon this ftatute it hath been 
adjudged, that if a perfon be an inferior tradefman, as 
a clothier for inftancc, it matters not what qualification 
he may have in point of eftate ; but, if he be guilty of 
fuch trefpafs, he (hall be liable to pay full colls. L. Ray. 
149. Black. Com . 3 V. 215. 

Notwitbftanding all the game laws, and the various 
qualifications for hunting pointed out by which 

imply a power for perfons fo qualified 10 hunt, according 
to Blackftone, ** No man but he who has a chafe, or fte t - 
14 warren, by grant from the crown, or /> c r erf Aon, 
i( which fuppofes one, can juftify hunting or fporting u;>c n 
“ another marts foil , nor indeed, in thorough flriftncL of 
“ Common law, either hunting or fporting at all." 

2 F. 416. Perfons fo hunting are liable to actions of tref- 
pafii, by the poffffbrs of the land. 2 F. 418. and to the 
lame purport, 4 F. 174. 

By 1 Hen. 7. c. 7. Unlawful bunting, in any legal foreft, 
park or warren, not being the King's property, ly night, 
or with painted faces, declared to be felony. And by 
9 Geo. 1. c . 22. Appearing armed with faces blacked, or 
diiguifed, to hunt, wound, kill, or ftcal deer, to rob a 
warren, or Ileal fifh, is felony , without benefit of clergy. 
See Black. Com . 4 F. 144. 

©urDie, A fledge or hurdle ufed to draw traitors to 
execution. Black. Com . 4 F. 92, 370. 

9 urD?rfer(l» A domeftick, or one of the family, from 
the Sax. byred, familia, and fttft, firmus. Bis in anno 
conveniunt in hundredum fuum qutcuuque liken tarn hurdero 
fail quam folgarii ad digmfeend. ft decani or plena fint. 
Leg. H. 1. c. 8. 

i&urrctg. The cappers and hat-makers of London were 
forme. !y one company of the babtrdajhers, called by this 
name. Stow s Surv. Land. 312, 

Cftltft, 0 erft, Are derived from the Sax. hyrft, 

i. e. a wood or grove of trees. There are many places in 
Kent, Suffix, and Hampjhire, which begin and end With 
this fyllabie; and the reafon may be, bccaufe the great 
wood called Andrefwald extended through thofe counties. 
Cowell. 

t)arft-Ca(Hc, la fo called, bccaufe fsrunted near the 
woods. So Hurjlega is a woody place; and probably fron* 
thence is derived Hurjley , noW Hurley , a village in Berk- 
pin. Cowell. 

l&umtlm#, ^UttU0, A ran; or wether, a male fheep. 
Agni primo compoto poftquam isati junt agni vacantur, found* 
anno hogaftri, conjunguntur multones cum tnultenibus, if 
hurtardi cum hurtardis, if fsrmelLr cum ovibus. Regulm 

Coni pod Domus de Farendon. MS.- De multonibus 

381 . de hurtis if murids 207, de hogris 121 . if de etgnie 
t 100. Mon. Angl. tom. 2. pag. 666 . 

| ®ttS tttiTJ ©ant, Words uted in anttent pleading^—♦— 
Henricus P. c apt us per querimoniam mtreatorum Flandriet If 
imprifonatus, offert Domino Regi hu 9 Sc hftnt In plegio ad 
jfandum redo, if ad refpondendum pradidis mercatoribus tf 
omnibus aliis , qui vetps ekm loqui vthttrint; et divtrjt <ve- 
niunt qui manucapiunt quod didos Hen. P. per hus Sc hant 
1 v enief 



H Y B J A C 


mnUt ad/ummonitionem Regis vel Concilii fui in Curia Regis 
mpud Shepway, & quodfiabit ibi redo, Placit. coram 
Concilia Dorn. Reg. Anno 27 Hv 3. Rot, 9. See commune 
rlegium, Jicut Johannes Doe 11 Richardus Roe. 4 Inft. 

7 2- 

Qtl0fcant| ano CGtite, Are made fo by marriage, and 
being thus joined, are accounted but oneperfon in law. 
Litt. 168. See Baron and Feme. 

ifrtg&mfti? atm ffruotaiumtan. There having been 
great decay of husbandry and hofpitality, it was ena&ed 
-that one half of the houfes decayed ihould be creeled, and 
40 acres of arable land laid to them, by the perfon, his 
heir, executor, &c. who fuffered the decay: and they 
are to keep the houfips and lands in repair, by Staj. 39 
Elix. c. 1. 

The decaying of houfes of hu(bandry prohibited, 4 H. 

7. c. 19, 6 H. 8. c, 5. 7 H. 8. c . 1, 27 H. 8. c. 22. 

2^3 Eh. U Ma . e. 1 , 2. 39 El. c. 1. Wood not to be 

turned w tillage or pafture, 35 H. 8. c. 17. Je&. 3. 
Land to be re-converted to tillage, 5^6 Ed. 6 . c. 5. 

5 El. c . 2. Who may be compelled toierve in htifbandry, 

5 £ 1 . c • 4* / 7* How hulbandmen lhall take apprentices, 

5 El. c . 4. J. 25. The ilatutc of 5 EL c . 2. concerning 
the keeping a quantity of land in tillage, repealed,. 35 
EL c. 7. / 20. Arabic land not to be converted to 
pallurc, 39 El. c. 2. But not to extend to Northumber - 
land* 43 EL c. 9. /. 32. 

f^U&tyecr, (from the Sax. bus, a houfe and brier, a 
breaking) Was that offence formerly which we now call 
burglary. Blount. 

A menial fervant: it fignifies properly a 
ftout man, or a domeftick : alio the domcJUcal gatherers 
of the Danes tributes were antiently called hu/arles. The 
word is often found in Dome/day, where it is laid the town 
of Dorchefier paid to the ufe of hufcarles or hou/ecarles , one 
mark of lilver. Dome/day . 

ifatcana, (Fr. hau/eau) A fort of boot, orbuflein made 
of coarfe cloth, and worn over the (lockings, mentioned 
in the St at. 4 Ed* 4. c. 7. 

I&ufifaftnc, (bax. bin, i. e. domus, h f#fl, fixus) Is 

he that holdeth houfe and land.- Et in Franco plegio efie 

debent omnes qui ter ram & donum tenent qui diamt ur huf- 
faline, is c* Bract. lib . 3. tract. 2, cap. 10. See Heord- 
Jefie. 

l^ufgnblc, (hnfgablum) Houfe-rent, or fome tax or 
tribute laid upon houfes. Mon. Angl. tom. 3. p. 254. 

^tl(Teiuig?f&fopic, Communicants, from the Sax. hufiel, 
which fignifies the holy facrament: and in a petition from 
the borough of Leotninfier to King Edward the Sixth, the ! 
petitioners fet forth that in their town there were to the 
number of 2000 hu/filing people . 

(bujiingum from the Sax. huftinge, i.e. con¬ 
cilium, or atria) is a court held before the Lord Mayor and 
Aldermen of London, and is the principal and liipreme 
court of the city: and of the great antiquity of this court, 1 
we find this honourable mention in the laws of King Ed¬ 
ward the Corf fir: Debet etiam in London, qua? eft caput 
Regni & Legum, Jemper Curia Domini Regis finguhs ftptima - 
nis die luna huiiingis j'edere & temri ; fundata ertim erat 
olim iff eedficata ad inftar, & ad modum (s’ in memoriam 
veleris magnar Trojar, £5 u/que in hodiernum diem leges & 
jura & dignitates, & liber tat a regiafqite confuctudines an¬ 
tiques magnee Trojjv, in fe continet: et confuctudines /nets una 
%/temper inviolabilitate con/ervat , tffr. Other cities and 
towns have alfo had a codrt of the fame name; as 1 Vin~ 
chefter, Tcrk, Lincoln, fcfr.* Ficta, lib. 2. c. 55. 4Inft. 

247. Scat. 10 Ed. 2. r. 1. See Court of Hudinvs, and 
Black. Com . 3 y. 80. 

iputeftum, ^ hue and cry. . .y ■ ■ » Abbas & convent us 

ufi Jitnt hijs libertatibus, fell, vi/um franeiplegil, hutefium 
damatum , fcf ejufionem fanguinit. *Cartular. Abbat. Giaf- 
ton. MS, fol,87. 

Terras quietss ah omn't hutilan 1 $ omni alia 
• ex a B tone. Mon. Ang. tom. 1. p. 586. 

HJVbtrnaguim, The feafon for fowing winter corn, be¬ 
tween Michaelmas and Cbriftmas ; as Tremagium is the fca- 
fon for fowing the fummer corn in the fpring of the year; 
Theft; words were taken (bmetivnes for the different fcafons; 
other times for the different lands on which the frveral 
tepds of gram were fowed; and fometimes for the dif- 
4 


fcreitt corn; as hyhemngium was applied to wheat and rye* 
which we ttiil call winter-corn; and tremagium to barley* 
oats, &c. which we term fummer com: this word is like- 
wife writ ibernagtttm and thornagium . Ficta, lib. 2. cap. 
73,fe<a. 18. * * 

tyr&e of Srnrtfc, and fJp&egUD, See hide and Hi* 
dage. 


tyvpotfceca. In the Civil law, was where the poffeffon 
of the thing pledged remained with the debtor. Inft. 1 . 4. 
t. 6. f. 7. Black. Com. 2 V. 159, 

To IfrpfWbccatc, a flnp, (from the Lat. hypotbeca , a 
pledge) Is to pawn the fame for neccflaries; and a mas¬ 
ter may hypothecate either fliip or goods for relief when 
in diftrefs at fea $ for he reprelents the traders as well as 
owners: and in whofe hands foever a fhip or goods hy¬ 
pothecated come, they are liable. 1 Salk. 34. 2 LiL 

Abr . 195. 

By the Common law, (bv which prpperty is to be 
tried,) the 111 after of the Ihip could not impawn the 
fhip; for he has no property either general or fpecial; 
nor is fuch power given to him by tpc copftituting him 
mailer; but the defendants counfel faid, that by th^ 
Civil law the mafter may in cafe of iteceffity, and when 
he has no other means to provide neceffaries for her. And 
Hobart J. held clearly, that the admiralty law is, that if 
the fhip be in danger at lea, or wants neceffaries, fo as 
the voyage ma y be defeated, the mafter, in fuch cafe of 
neceflity, may impawn for money, bV. to relieve fuc^. 
extremities by imploying the money fo; for he is trufted 
with the Ihip and voyage, and fo may reafonably be 
thought to have the power implicitly given him, rather 
than fee the whole loft. Hob. 11, 12. Bridgmans cafe. 

A. being in a ihip on the fea, B . who was in it, 
and was reputed an agent and factor, borrows 190/. of 
A. upon bottomage (that is, when the ;noney is paid 
on the keel of the (hip, and the ihip obliged to payment 
of it, and if it be not paid fit the time, Sc. that Jie that 
lends the money ihall have the (hip) ; and it was allowed 
to be a good and ncccffary cuftom by all; and it was 
agreed, that if the mafter, factor, purfer, or he that is 
reputed owner of the ihip, borrows money in fuch 9 
manner for the neceffaries of a (hip, that binds the 
owner of the (hip, although the money be not fo imploy- 
ed, and the owner has his remedy againft him that he fp 
put in truft. And *tis not a good allegation to have a 
prohibition, to fay that the property was qot in him that 
took fuch bottomage. Noy 95. Scarborow v. Lyrius . 

*Tis faid the mafter may hypothecate, tho* the agree¬ 
ment be made and the money lent at land . Benaen <u. 
Jeffries. 1 L. Ray. 152. See Black. Com, z V. 159. 

Ifjptb, A port or little haven to lade or unlade wares 
at, as £htren-hytb, Lamb-hyth, New Book of Entries, 

fol. 3.-- De tota medietate hythac fua in, &c. cum lilero 

introitu exitu, l 5 e. Mon. Angl. 2 par. fol. 142* 
Alfo a wharf, is <*. See Hith. 


h 

J ibuti* barred it as dicitur, antequam adit a fit: An eflatc 
in abeyance. Dig . * 

awn, a kind of defenfive coat-armour worn by 
horfemen in war, not made of folid iron, but of many 
plates fattened together; which fome perfons by tenure 
were bound to find upon any invafioji. Walfingham .—(i 
was called lorica, bccaufe at firft it was made witn leather 
CoweL 

Jaftftatfoti o( Is one of the firft and prin¬ 

cipal patrimonial caufcs; as, when one of thp parciu 
boafis or gives out that he or (he is married to the otheii 
whereby a commop reputation of their marriage may en- 
fue. On this ground the party injured may libel the 
bther in the Spiritual Court; and unlefs fhp defendani 
undertakes and makes out a proof of tjic a^jtual marriage, 
he or fl>c is enjoined perpetual fijcncc upon that head 
which is the only remedy thoEcclefiaftical Court can giv< 
for this injury, Black . Com . 3 V. 93. 

But if two perfons arc not married, and the one fay 
with refpeft to the other, that he or (he is her, or Ip 
hufhand, or wiff, or ajjy thing implying a marriage 

6 C ’ whereb 1 

\ * 
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whereby the other lofes his or her marriage with a thirdj 
perfon, or is otherwife aftually damnified, we conceive 
an adion will lie for the fpccial damage; as in other 
cafes of words, not a&ionable in themlelve:;, but rendered 
aftionable, by the damage which enfuci. 

Jatf(btI0, (Lai.) Signifies he that lofcth by default: 
placitum Juum neg lexer it, & j a Clivus exiude rmanfit. For- 
mul. Solen. 159. 

Jamaica, An American ifland, taken from the Spaniards 
in the year 1655, mentioned in the St at. 15 Car. 2. c. 5. 
Sec Plantations. 

(mentioned 15 Car . 2. cap. 5.) Isa 
kind of fpecklcd wood, of which are made cabinets, cal¬ 
led there granadillo. The tree (a* they fay) is low and 
fmall, feldom bigger than a man’s leg. 

3 iambe&ltp, Leg-armour, from jambe , tibia. Blount. 

3 laittpnum, Furze or gorfe, and gorfy ground ; u word 
ufed in fines of lands, &c. and which icems to be taken 
from the Fr. jaunt, /. e. yellow, becaufe the blolfoms of 
furze or gorxc are of that colour. 1 Crok. 179. 

3 Dannum, or Jaun, Ileath, whins, or furze. Placita. 
23 H. 3. No man can cut down furze, or whins in the 
foreft without licence. Manwood, cap. 25. num. 3. 

Jacques, Small money, according to Staundford. S . P. 
C. c. 30. 

3 lar, (Span. Jarro, i. e. an earthen pot) With us it 
is taken for an earthen pot or veil'd of oil, containing 
twenty gallons. 

3 Urroefc, (mentioned in flat. 1 R. 3. e. 8.) Is a kind 
of cork, or other ingredient, which this ftatutc prohibits 
dyers to ufe in dying cloth. 

JtlUil, (Fr. Jaunr, i. c. yellow colour.) Prrterea con- 
ttdit fibba/i & cow. if bom ini bus corum de Stanbal de fit & 
de hteredibus fuis colligere jaun if feugere if brent if 
gcneilam per t errant fuam fine impedimenta , ifc. Chart a 
Will, de Bay, fine dat. Doubtlefs here jaun is ufed for 
furz or gorfe, which we now in law Latin call jampnum, 
and anciently jannum ; as, Dccimas ilhus jauni in Dunbt- 
<vrd. PI. AJfif. 32 H. 3. Cowell. 

JbcriUglUtlt, bibernagium, ybtmagium, Seafon for fow- 
ing winter-corn.——£/ arabit unam a cram, Jem 1 nab it 
cum fimine domini, tandem berciabit, videlicet, dimidi am 
acram ad ibernagium if dimidi am' ad tremagium, if cu¬ 
rl alit de feeno domini . Cartular. Abbat. Glafton. MS. 
fol. 91. a. 

Jccni, The people of Sufiblk, Norfolk, Cambridgcjbire. 
and Huntingdonjbire. LawLat. Did. 

Jcl) IDiClI, (From the German) Is the motto belonging 
to the arms of the Prince of Wales, fignifying 1 ferve: It 
was formerly the motto of John, King of Bohemia, flain 
in the battle of Crefjy, by Edward the Black Prince; and 
taken up by him to Ihcw his fubjettion to his father King 
Edward 3. 

Jcona, ( Iconics ) A figure or representation of a thing. 
Matt. Pari/. 146. Hone den 670. 

JftUff o?bU 0 , A maim, bruife, or fwclling; any hurt 
without cutting the fkin and thudding of blood, which 
was called Plaga : It is mentioned in Bratton, lib. 2. trad. 
2. cap . 5 if 24. And in the laws of Hen. 1. c. 34. 

Joe nutate nomfnfn, Is a writ that lies for him who 
is taken and arretted in any perfonal adion, and commit¬ 
ted to prifon for another man of the fame name ; in fuch 
cafe he may have this writ direded to the fhcrifF, which is 
in nature of a commiffion to inquire, whether he be the 
fame perfon .againft whom the adion was brought; and if 
not, then to difeharge him. Reg. Grig, 194. F . N. B. 
267. Mich. 25 //. 8. But when there are two men of 
one name, and one of them is fued without any name of 
place, or addition to diftinguilh him, this writ will not 
lie ; and where there are father and fon, ifc. of the fame 
name, if there is no addition of junior , the perfon fued is 
always taken for fiuUr , and if the younger be taken for 
him, he may have falfe imprifonment. Hob. 330. A 
writ de idmtitate nominis, it is faid, hath been allowed af¬ 
ter verdid and judgment. # Cro. Jac. 623. It lies alfo 
for wrongfully feizing lands or goods of a perfon out¬ 
lawed, for want of a good declaration of his funiame ; 
and officers ftiall take fecurity, to anfwcr tne value 
of what is feized, if the party cannot difeharge it, on 
pain of double damages. Stat. 37 E/. 3. c. 2. And this 
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writ ihall be maintainable by executors, ifc. by Stat. 9 
H. 6. c. 4. Vide Cm. Dig. 3 P, 486* 14 Via. Abr. tit. 

Identitate Nominis. 

Where one perfon is by miftake arrefted for another, 
the perfon fo arrefted, may maintain an adion for falfe 
imprifonment, again ft the officer to recover damages, tho’ 
he fues this writ, for immediate relief, from the imprison¬ 
ment. t 

JOeittUt: Of petfOtt. Where a perfon conwided of, 
or outlawed for a criminal offence, being aiked what he 
hath to alledge why execution fhould not be awarded 
againfthim, if he pleads diverlity of perfon, a jury ihall 
be impanelled to try this collateral ifiue, viz. the identity of 
the perfon. This trial is inftanter , and no time allowed the 
prifoner for defence or producing of witneiics, unleft he 
will make oath, that he is not the perfon attainted : nei¬ 
ther ihall any peremptory challenge of the jury be allow¬ 
ed the prifoner. See 1 Sid. 72. Fojl. 42, 46. 1 Lev, 

61. Black. Com . 4 V. 389. 

JOeote and Jlunattcbff. 

Here we ihall coniider, 

I. What perfons are efteemed futh, fo as to come within 
the protection of the law. 

II. How they are to be found fuch. 

III. Who hath an interejl in, and jurifdiClion ever 
them, of appointing proper curators and committee.-, 
and their power and duty. 

IV. How far their want of undtrjianding jhall be faid 
to be prejudicial to them in civil refpeCts. 

V. How jar the want of' uiuitrjlaiulm? will ex:ufe in 
criminal cafes. 

VI. How far their ads are good, void, cr voidable. 

VII. How they are to fue and defend. 

I. What perfons are efteemed ideots and lunatiiks, fo as 
to come within the protection of the law. 

Ideot Jis a Greek word properly fignifying a private 
man, who has no publick office. Among the Latins it is 
taken for UUteratus, imperitus, and in our law for non 
compos mentis , or a natural fool. /The words of the ita* 
tute 17 Ed. 2. c. 9. are Rex habebit cufi odium t err arum fa - 
tuorum natural!urn, whereby it appears he mult be a na- 
tural fool, that is, a fool a nativitate : for if he was once 
wife, or become a fool by chance or misfortune, the King 
ihall not have the cuftody of him- Staundf. Prarrcg. cap. 
9. F. N. B. fol. 23Z. If one have underftandmg to 
meafure a yard of doth, number twenty, rightly name 
the days oi the week, or to beget a child, he ihall not 
be counted an ideot or natural tool, by the laws of the 
realm. See 4 Rep. Beverley*& cafe, Cowell. 

The more general defeription of a perfon, who, from 
his want of reafon and underftanding, comes within the 
protection of the law, is that of non compos mentis • Co. 
Lit. 246. 4 Co. 124. Skin. 177. 

There are, (fays my Lord Coke,) four kinds of men 
who may be faid to be non compos : 1. An ideot, who ia 
non compos from his nativity. 2. One made fuch by ftek- 
nefs. 3. Lunatick, qui aliquando gaudet lucidis intervallis, 
who is non compos only for the time that he wants under- 
Banding. 4. One that is drunk; which laft is fo far 
from coming within the protection of the law, that hit 
drunkennefs is an aggravation of whatever he does amif*. 
Co, Lit. 247, 4 Co. 124. Site 1 Hale Hifi. P. C. 30 to 
37. and Peer Williams, 3 f'. *130. and tit. Drunkennefs. 

1. An ideot is a fool or mfdraan from his nativity, 
and one who never has any lucid intervals; therefore the 
King has the prote&km of him and his eftate during 
his life, without rendering any account; becaufe it cannot 
be prefumed that he will be ever capable of taking caroof 
himfelf or his affairs: And fuch a one is deferibed a per¬ 
fon that cannot number twenty, tell the. days of the 
week, does not know his father or mother, his own age, 
ifc. But thefe are mentioned as inftances only; for ideot, 
or not, being a queftion of fa&, muft be tried by jury or 
infpe£tion» Dyer 2 5. Moor 4 pL xi. Bro. Ideots. F. 
N. B . 233. 

But tho’ an ideot muft. be fo a nativitate, yet if by 
inquiiition it be found, that A. is an ideot not having 
any lucid intervals per fpatium juCio annorum , this h a fui- 

iicicnt 
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ficient folding ; for the inquifition having found the party Alfo the party found an idiot or tunatkk may traverfe 
an ideot, the adding fp&tium o&o anmrum is furplufage, the inquifition, as may any other perfon having a title to 
and ftiall be rejefted. 3 Mod. 43, 44. 2 Show. 171. the land, and therefore it is laid, that by the ftatute 1B 

Sain. 5, 177. S. C. Prodgers and Lady Frazier. Hen . 6. c. 6. there ought to be a month's time between the 

%. One made fuch by ficknefs, which my Lord Hale return of the inquifition and the grant of the cuftody and 

tails Dementia accidentals vel adventitia, and which. he lands, in order for the parties to come in and tender fuch 

again diltinguifhes into a total and a partial infanity, traverfe. Skin. 178. 

from its being more or lefs violent, is fuch a madnefs as If by inquifition a perfon be found a lunatick , and the 
excufeth in criminal cafes; and tho* the party alfo in cuftody granted to J. S. and the party thus found bring a 
every thing elfe beintitied to the fame protection with an feire facias to fet alide the inquifition, the committee of 
ideot; and tho’ his diforder feems permanent and fixed, the lunatick cannot plead nor join ifluc in fuch feire fa - 
yet as he had once reafon and undemanding, and as. the das ; for he can have no intereft in the ellate of the lu- 
law fees no impoflibility but what he may fee reftored to natick, being only in the nature of a bailiff to the King, 
them again, it makes the King only a truftec for the be- and therefore his duty is to inform the King’s Attorney 
nefit of fuch a one, without giving him any profit or in- General of the nature of the affair, who is the proper per 
tcreft in his eftate. x Hale Hift. P. C. 30. fon to conteft tjie matter in behalf of the King. 2 Sid. 

5. A Junatick ; this is alfo Dementia accidentals vel 124. Sufan Thorn, v. Cowards, 
adventitia , and takes its name from the great influence As to ideocy, lunacy or madnefs , which excufef in 
which the moon has in all diforders of the brain ; and capital cafes, it is not nccciTary that it was found by in- 
tho’ fuch a one hath intervals of reafon, yet during his quifition that the party was a madman , ideot, or lunatick, 
phrenzy he is intitlcd to the fame indulgence as to his previous to the commitment of the fad; for if he was 
ads, and Hands in the fame degree with one whofe diforder aflually mad at the time of the fad committed, this 


is fixed and permanent. 4 Co. 125. Co. Lit . 247. I fhall excufe; and this regularly is to be tried by an inqueft 
llale Hifi. P. C. 31. ^ | of office to be returned by the Iherilf of the county where- 

4. One made mad by drunkennefs, which is called in the court fits for the trial of the offence; and if it be 
Dementia ejfedata \ and tho’, as has been faid, fuch a found that he was actually mad , he (hall be difeharged 
perfon be not intitlcd to the protedion of the law, yet if without any other trial; but if they find that the party 
a perfon by the unikilfulncfs of his phyfician, or by the only feigns himfelf mad, and he refufes to anfwer or 
contrivance of his enemies, eat of drink fuch a thing as plead, he (hall be dealt with as one who Hands mute, 
caufeth phrenzy, this puts him in the fame condition with 26 AJf. pi. 27. Ur0. Cor. 101. 1 And. 107, 154. 

any other phrenzy, and equally excufeth him; alfo if by Sav. 50, x Hawk. P. C. 2. 1 Hal. Hifi. P. C. 

one or more fuch praftices an habitual or fixed phrenzy 35. 

be caufed, tho’ this madnefs was con traded by the vice Alfo in cafe a man in a frenzy happen by feme over- 
nnd will of the party, yet this habitual and fixed phrenzy fight, or by means of the gaoler, to plead to his indiri- 
thereby caufed puts the man in the fame condition, as if ment, and is put upon his trial, and it appears to the 
the fame was contracted involuntarily at firft. Plow, court upon his trial that be is mad. the-judge in difere- 
,9. a. Crom. Jujhce 29. a. Co. Lit. 247. 1 Hale Hifi. tion may difeharge the jury of him, and remit him to 

p. C. 32. gaol to be tried after the recovery of his underftanding. 

But tho’ this fubjed of madnefs may be fpun out to a efpecially in cafe any doubt appear upon the evidence 
greater length, and branched into feveral kinds and dc- touching the guilt of the fad, and this in favorem vU#% 
grees, yet it appears that the prevailing diftin&ion herein and if there be no colour of evidence to prove him guil- * 
in law is between ideocy and lunacy ; the firft a fatuity a ty, or if there be a pregnant evidence to prove his in* 
n.itivitatc, vel dementia naturals , which excufeth the j unity at the time of the fad committed, then, upon the 
party as to his ads, and intitles the King to the receipt fame favour of life and liberty, it is fit it Ihould be pro¬ 
of the rents and profits of his ellate during his life, ceeded in the trial, in order 10 his acquittal and enlarge- 
without being obliged to render any account for the fame; ment. 1 Hal. Hifi. P.C, 33, 36. 
the other accidental or adventitious madnefs, which, whe- So if a perfon during his infanity commits a capital of- 
ther permanent and fixed, or with lucid intervals, goes fence, and recovers his underftanding, and being indid- 
under the general name of lunacy, and equally excufeth od and arraigned for the fame, pleads Not guilty, he 
with uleocy, as to ads done during the phrenzy; but herein ought to be acquitted ; for, by reafon of his incapacity, 
they differ, that in the latter cafe the King, as has been he cannot ad fellco ammo. 1 Hal. Hift. P. C. 36. 
faid, is only a truftee for the lunatick, and accountable 

to him, if he happens to be reftored to his underftanding, III. Who hath aninterefi in, and jurifdUVon over them , 
or to his reprefentatives, if it happen other wife. 3 Hew of appointing proper curators and committees, and 
dir. 80. 4 Co. 125. a. their power and duty. 

It feems to be agreed at this dny, that the King as 
II. How ideots and lunaticks are to he found fuch. parens patriot hath the protection of all his fubjc&s, and 
Every perfon of the age of difcrction is in law pre- that in a more peculiar manner he is to take care of all 

fumed to be of found mind and memory, unlefs the con- thofe who, by reafon of their imbecillity and want of 

trarv appear; and this rule holds as well in civil as cri- underftanding, are incapable of taking care of them- 
aiinal cafes. 1 Hale Hift. P.C. 33. felves; this, in fome books, is called a prerogative in the 

The trial of ideocy, madnefs or lunacy in civil cafes, crown, and in others a regium muntts , or duty which the 

and in order to the commitment or cuftody of the per- King owes to his fubjeds in return to their fubjedion and 
• fon and his eftate, which belongs to the King, cither to allegiance to him. Stamd. Prarog. cap. 9, fil. 33. 2 

his own ufe and benefit,* as in cafe of ideocy, or to the foft. 14. 4 Co, 12 6 . a. Dyer 25. 

ufe of the party, in cafe of accidental madnefs or /«- Lord Coke is of opinion, that by the Common law 
uacy, is by writ or coqmiflion to the ftierifF or efcheator, the King had no prerogative in the cuilody of an 
or particular commillioners both by their own infpedion ideot’s lands, but that the fame belonged to the lords 
and by inquifition to inquire, and return their inquifition of whom the lands were holden, and that the fame 
into the Chancery; and thereupon a grant or commit - was given to the King by fome ad of parliament after 
ment of the party and his eftate cnfucs: And in cafe the the making of Magna Charts , and before the ftatute 
party or his friends find themfelves injured by the finding fie frarogativa Regis 17 Ed. 1. cap. 9. In 4 Co. Beteriefs 
him a lunatick or ideot, a fpecial writ may ifluc to cafe, he fays, that this prerogative was by the Common 
bring the party before the Chancellor, or before the law, and that the ftatute de prorogativa Regis i» only de- 
King, to be infpeded; and if, on examination, if ap- clarative thereof. 2 lnfl . 14. 4 Co. 126. 

pear the party is no ideot, the whole commiflion and But however that may be* now, by the ftatute de pro- 
office ftiall be difeharged without any traverfe or mon- rogativa Regis, or 17 Ed. 2. tap. 9* ^ * s varied, that 
{Irani de droit. 9 Co. 31. a. 4 Co. 126. And for this the King ftiall have the cuftody of the lands of natural 

writ of idkta inouirendo, fee Fitz. N. B. 232, 3* taking the profits of them, without wafte or de- 

ftjudion. 
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ftruttioti, and (hall find them their necefiarics, ofwhofe 
fees focver the lands be holden ; and after the death of 
fuch idiots, he /hall render it to the right heirs, fo that 
fuch idcots (hall not alien, nor their heirs be difinherit- 
ed. 

And by tap, io. of the fail llatute, “ The King (hall 
provide when .any (that before time hath had his wit and 
memory) happen to fail of his wit, and there are many 
per lucida inter*valla , that their lands and tenements /hall 
be fafely kept without warte and deftruttion, and that 
they and their hou/hold ihall live and be maintained com¬ 
petently with the profits of the fame, and the rcfiduc, be- 
fidcs their fuftentation, Ihall be kept to their ufc, to be 
delivered unto them when they crime to right mind; fo 
that fuch lands and tenements Ihall in no wife be aliened, 
and the King (hall take nothing to his own ufe; and if 
the party die in fucli eftate, then thereiidue (hall be dif- 
tribmed for his foul, by the advice of the ordinary . v 

This diftinttion, eftahli/hed by this ftatute, between 
the King's intereft in the lands of an ideal and lunatick, 
is laid down and admitted in all the books which fpcak 
of this matter; and on this foundation it hath been re- 
folved, that the King may grant the cuftody of an 
ideal and his lands to a perfon, his heirs and executors, 
and that he had the fame intereft fuch a one as he had in 
his ward by the Common law. Bra, Ideal , 4, 5. Dyer 
25. Moor 4. pi, 12. 1 And, 23* 4 Co, 127. Co, Lit, 

247. 

But though a lunatic, f is by commiffion to be under 
the care of the publick, and fuch committee is to be ap¬ 
pointed for him bv the Lord Chancellor, whofc atts 
arc fubjett to the controul and correction of the court of 
Chancery ; yet fuch a one, whether fo appointed, or 
whether he of his own head take upon him the care and 
management of the eftate of a hmatrek , is but in nature 
of a bailiff or truftee for him, and accountable to him, 
his executors or adminiftrators. 4 Co, i 27. 2 Chan. 

Ca, 239. 

And as the committees of a lunatick have no intereft, 
but an eftatc during pleafure, it has been ruled,, that they 
cannot make leafes, nor any ways inctlmber the luna¬ 
tick 'a eftate, without a fpecial order from the court of 
Chancery, where the profits are not fufficient to main¬ 
tain the lunatick. 1 Fern, 262. Tofier v. Merchant, 

Alfo where a lunatick , before he became fuch, made 
a mortgage of good part of his eftate for 50/. and the 
committee transferred this mortgage, and took up 3 or 
400 /. more upon it; and it was held by my Lord Keep¬ 
er, that the mortgage fhould ftand but a fecurity for the 
50/. only. I Fern, 262, 263. 

And though the King, as has been faid, has the foie 
direction anil management of ideots, &c, yet a private 
erfon may confine a friend who is mad, and b*nd and 
eat him, (s'c. in fuch a manner as is proper in fuch cir- 
Cuiuftanccs. 2 Rd, Jhr, 546. 

And alfo by the 12 Jnn, cap, 23. reciting, that 
whereas there are fometimesin parishes, towns and places, 
perfons of little or no eftate, who by lunacy, or other- 
wife, arc furioujly mad , and dangerous to be permitted 
to go abroad, and by the lai^s in being the juftices of 
peace and officers have not authority to reftrain and con¬ 
iine them, it is cnatted, “ That it (hall and may be 
lawful for any two juftices of the peace, where fuen lu¬ 
natick or mad perfon (hall be found, by warrant under 
their hands and Teals, directed to the conftables, church¬ 
wardens and overfeers of the poor of fuch parifli, town 
•r place, or fome of them, to caufe fuch perfon to be 
apprehended and kept fafely locked up in fuch place with¬ 
in the county where fuch parith or town Ihall lie, as 
fuch juftices ihall, under their hands and feals, dire A and 
appoint; and (if fuch juftices find it neceffary) to be 
there chained, if the laft legal fettlement of fuch per¬ 
fon ihall be in any pariffi, town or place within fuch 
aounty; and if fuch fettlement ihall not be there, then 
fuch perfon (hall be fent to the place of his or her laft 
legal fettlement, as vagrants by this adl arc diretted to 
be tent, (whipping excepted) and Ihall be kept fafely lock¬ 
ed up or chained, as aforefaid; and the charges of keep¬ 
ing and maintaining fuch perfon during fuch icftraint, 
{which ihall be fir and during fuck only, as fuch 
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lunacy or madnefs ffxafl continue,) ihall be fetisfied and 
paid by order of two or more juftices of the peace for the 
county, town or place where fuch fettlement ihall lie, 
out of the eftate of fuch perfon, if fuch perfon hath an 
eftate to pay and fatisfy the fame, over ana above what 
ihall be fufficient to,maintain his wife and children if 
he hath any; and if he hath not fuch an eftate, then 
the charges of the keeping and maintaining fuch perfon , 
during fuch reftraint, /hall be fatisfied and paid by fuch 
ways and means as the poor of fuch pariihf town Or 
place, are by the laws in being to be provided^for.” 

u Provided, that this att, or any thing contained 
therein, ihall not extend, or be conftrued to extend, ta 
reftrain or abridge the prerogative of the Queen, or the 
power or authority of the Lord Chancellor, Lord Keeper, 
or Commiffioners of the Great Seal for the time being, 
or of the Chancellor, or Vice-Chancellor of the County 
Palatine of Lancofter for the time being, or of the Cham¬ 
berlain or Vice-Chambcrlain of the County Palatine of 
Chefeer for the time being, touching or concerning the 
premiAcs.” 

IV. He tv far their want of underjlanding Jhaft he 
J id t.o he prejudicial to them in civil refhefis. 

An ideot, or perfon non compos , may inlicrit, becaufe 
the law, in compaffion of their natural infirmities, pre¬ 
fumes them capable of property. Co, Lit, 2 , 8. 

Alio an idiot, or perfon of non-fane memory , may pur- 
chafe, bccaufeit is intended- for their benefit; and if after 
recovery of their memory they agree thereto, they cannot 
avoid it; but if they die during their lunacy , their heirs 
may avoid it, for they /hall not be fubjett to the contrails 
of perfons who want capacity to contratt; fo if after their 
memory recovered, the hnatick, or perfon non compos, 
die without agreement to the purchafc, their heirs may 
avoid it. Co, Lit, 2. 2 Vent, 203. 

If an ideot or lunatick marry, and die, his wife /hall 
be endowed j for this works no forfeiture at all, and the 
King has only the cuftody of the inheritance in one cafe, 
and the power of providing for him and his family in the 
other; but in both cafes the freehold and inheritance is 
in the ideot or lunatick ; and therefore if lands defeend 
to an ideot or lunatick after marriage, and the King, ou 
office found, takes thofe lands into his cuftody, orgran^ 
them over to another, as committee , in the ufual manner ; 
yet this feems no rcafon why the hu/band fhould not be 
tenant by the curtejy , or the wife endowed , fince their 
title does not begin to any purpofe till the death of the 
hulhand or wife, when the King's title is at an end, Co, 
Lit, 31 , a, 4 Co, 124, 125. Yet fee Flow, 263. b, 
l Fern, 10 , 

A lunatick /hall be tenant by f the curtejy, and filial] 
have dower 5 fo tho' a woman, being a lunatick , kill 
her hu/band, or any other, yet /he /hall be endowed, 
becaufe this cannot be felony in her, who was deprived of 
her underftanding by the att of God. Perk, 365. 

If a perfon non compos be diffeiffed, and a defeent caft, 
this, it is faid, takes away his entry, but not the entry of 
the heir; for regularly the non compos in this cafe cannot 
alledge the difability in himfelf, becaufe he cannot be 
fuppofed confcious of it, nor is he allowed ever, at any 
time, to alledge it, for when he is once non compos, 
there is no certain time when he can be adjudged to re¬ 
cover that difability, uniefc where he is legally committed , 
and then the atts during his lunacy will be fet afideand dif- 
charged, and afterwards the* commijjkn fuperfeded; for 
in no other way can the non compos be legally reftored to 
his right, and to Jus capacity of atting. Lit, fed, 405. 

Co, Lit, 247. 

A perfon non compos, bring lord of a copyhold manor, 
may make grants of copyhold eftates, for fuch eftate* 
do not take their perfection from any power or intereft in 
the lord, but from the cuftom of the manor, by which 
they have been demifed and demifable time out of mind. 

4 Co. it 3. b, Co, Copyholder 79, 107. 

Ideots and lunaticks are both by the Civil Jaw, and 
likcwife by the Common law, incapable of being execu¬ 
tors or adminiftrators; for thefe difiibilities render them 
not only incapable of executing the truft repofed in them, 
but alfo by their infanity , and want of under /landing, 

they 
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A«y are incapable of determining whether they will take 
Upon them the execution of the trull or not, Godolpb. 
Orph. Leg. 86. i 

4 Therefore it hath been agreed, that if an executor be- 
COttt sw compos, that the ip!ritual court may, (on account 
of this natural difability,) commit admin iilration to an* 
other, i Salk, 36, 

An ideot or perfon non compos t being robbed, Ihall be 
bound by a fale of his goods in a market overt. 2 Inf. 
Ji$. Vide lafr ciaufe, in Z>/V. V. 

V. Hons) far the want of underfunding will cxcufe in 
criminal cafes. 

It is laid down as a general rule, that ideas and 
Imaticks, being by rcafon of their natural disabilities in* 
capable of judging between good and evil, are puniftiable 
by no criminal profecution whatfoever. 1 Hawk. P. 
C< 2. * 

' And therefore a perfon, who lofes his memory by Sick* 
nefs, infirmity, or accident, and kills himfelf, is no 
felo defe . 3 Inf. 54. 

So if a man give himfclf a mortal ftroke while he Is 
non compos, and recovers his undemanding, and then dies, 
he is not felo defe; for tho’ the death compleat the homi¬ 
cide, the a£t mull be that which makes the offence* x 
Hale Bifl. P. C. 412. < 

But it is not every melancholy or hypochondriacal dif- 
temper that denominates a man non compos , for there are 
few who commit this offence, but are under fuch infirmi¬ 
ties ; but it mull be fuch an alienation of mind that 
renders them to be madmen, or f ran tick, or deftitute of 
the ufe of reafon. ibid. 

And as a perfon non compos cannot be a felo do ft by 
killing himfelf; fo neither can he be guilty of homicide in 
killing another, nor of petit treafon; alfo if one who is 
committed for a capital offence become non compos before 
convillion, he fiiall not be arraigned ; and if after con- 
vi&ion, he ihall not be executed, ib. 30.1 Hawk. P. 
C. 2. 

It feems to have been anciently holden, (in refped of 
that high regard which the law has for the fafety of the 
King’s perfon,) that a madman might be punifhed as a 
traitor for killing, oj; offering to kill the King ; but this 
is now contradicted by better and later opinions. Fins. 
Coron . 351. Regift. 309. 4 Co. 124. x Roll. Rep. 

3 2 4 - 

The great difficulty in thefe cafes is, to determine 
where a perfon Ihall be faid to be fo far deprived of his 
i'enfe and memory, as not to have any of his action's im¬ 
puted to him; or where, notwithftandiog fome dcfc&s o: 
this kind, he ftill appears to have fo much reafon and 
imderftanding as will make him accountable for his ac 
tions, which Lord Hale diftinguilhes between, and 
calls by the name of Total and partial infamy; and 
tho’ it be difficult to define the indivjfible line that divides 
perfeSi and partial inf unity, yet, fays he, it mu ft reft 
upon circumft&nces, duly to be weighed and confidered 
both by the judge and jury, left on the one fide there be 
a kind of inhumanity towards the defolU of human na¬ 
ture, or on the other fide too great an indulgence given 
to great crimes; and the beft meafure he can think of 
is this: Such a perfon, as labouring under melancholy 
difeempers, "hath yet ordinarily as great underftanding ad 
a child of fourteen years commonly hath, is fuch a perfon 
%s may be guilty of treafon or felony. 1 Hale Hifi. P. C, 
30. 

It hath been already obfcfved, that he who is guilty 0: 
any crime whatfoever thro* his voluntary dntnkennefs 
Ihall be punifhed for it as much as if he had been fober 
Vide fupra. 

Alfo he who incites a madman to do a murder, 0 
other crime, is a principal offender, and as much puniffi 
able as if he had done it himfclf. keilw. 53, Hah. cap 
93. x Hawk. P. C. 2 . 

And here we mull ebferve a difference the law make 
between civil fuits that are terminated in compenfationen 
dattine illati , and criminal fuits or profecutions, that ar< 
adp&nam & in nsindWaa* criminis commijf ; and therefore 
it is clearly agreed, that if pne who wants diferetion com 
mitt atreipafs againft the perfon or pofieflion of another. 
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he (hall be compelled in a civil action to give iad*fa£iion 
for the damage. 2 Poll. Abr. 547, Bob?iu. Co. lit; 
247. 1 Hawk. P. C. 2. 1 Hal. Hifi. 15, i6 f 3$, 

VI.■ How far their afts are good, void, or voidable. 
We muff firff diftinguifh between atils done by isleots 
and lunaticks in pais, and in a court of record; that as 
to thofe folemnly acknowledged in a court of record, as 
fines and recoveries, and the ufes <Jeclarcd on them, they 
are good, and can neither be avoided by thcmfelves nor 
their, repre/enratives; for it is to be prefamed, that had 
they been under thefe difabilitics, the judges would not 
have admitted them to make thefe acknowledgments. 4 
Co. 124. z find. 145. Co. Lit. 247. 

Therefore if a perfon non compos acknowledges a fine* 
t (hall ftand againft him and his heirs, for tho* the judges 
ught not to admit of a fine from a madman under that 
difability, yet when it is once received, it ihall never be 
overfed, becaufe the record and judgment of the court 
being the highcft evidence that can be, the law prefumes 
:he con uxor at that time capable of contracting; and 
hcrefore the credit of it is not to be conreftcd, nor the 
ecord avoided by any averment againft the truth of it. 

4 Co. 124. 2 Inf. 483. Pro. tit. Fines 75. Co. Lit. 

247. _ 

So in cafe of a fine levied by an ideot,- it fliall ftand 
gainft him and his heirs; for no averment of ideoey 
can vacate the fine ; nor will an office, finding him an 
deot a nativitate , be fufficient to rcvcife the fine, for 
that w ere to leffen the credit of judgments in courts of re¬ 
cord, by trying them by other rules than themfelvcs. 2 
find. 193. 4 Co. 124. 

As to alls done by them in pais , they are diftingiufhed 
into void and voidable, tho’ as to themfelvcs, they are 
regularly unavoidable, becaufe no man is 'allowed to dif¬ 
able himfelf, for the infecurity that may arife in contrails 
from counterfeited madnefs and folly ; befides, if the 
excufc were real, it would be repugnant that the party 
fhould know or remember what he did ; but their heirs 
and executors may avoid fuch alls in pais , by pleading 
the difability ; becaufe if they can prove it, it muff be 
piefumed real, iince nobody can be thought to counterfeit 
it, when he can expelt no benefit from it himfelf. 4 Co . 
124-5. Beverley *s cafe, Pro. tit. Fait 62. F. N. B. 2Q2, 
Cro. Rliz. 398. 

If an ideot or lunatick enter into recognizance, or 
acknowledge a Jlatute, neither they themfelvcs, nor their 
heirs fior executors can avoid them ; forjhefe arc fecu- 
rities of a higher nature than fpecialties and obligations, 
which yet they themfclves cannot avoid, and being mat¬ 
ters of record, and equivalent to judgments of the fuperior 
courts, neither they thcmfelves, their heirs nor executors, 
can avoid them. 4 Co. 124. a. xo Co. 42. b. 2 Inf* 
483. Pro. Fait Inrol. 14. 

If parceners of non-fane memory make partition , un* 
lefs it be equal, it Ihall only bind the parties themfclves, 
but not their iffue: And the rcafon it binds the parties 
themfelvcs is the fame that all other contrails bind them, 
viz. becaufe no man is admitted to fiultify himfelf: And 
the reafon their iffue may avoid fuch partition is the fame 
likewife for which they may avoid alt other contrails made 
by fuch anccftors during their infinity, viz. becaufe they 
may be admitted to fliew the incapacity of their anccftors, 
and fo avoid all alls done by them during that time, Co. 
La . 166. <3. 

Altho’, as hath been obferved, according to the ftrift 
rules of law no perfon is allowed to ftultify Himfelf, yet 
it feems that even at law, the contrails of ideotsn nd tuna- 
ticks, after office found, and the party legally committed, 
are void, and it muft be at the peril of him who deals 
with fuch a one; and that if afterwards the commiffien 
of lunacy be fuperfeded or difeharged, the non compos 
Ihall be reftored to his legal right: But this, it feems, 
mu ft £c at the fait and application of his committee. 4 Co. 
125. 

Alfo there are frequent inftances in equity , where not 
only ideots and lunaticks, who conie within the protellion of 
the law, but alfo pgrfons of weak underftandings have befen 
relieved, when th * appeared to have been impofed upon in 
their dealings and unreafonable purchases, and fee untie* 

6 D Ob* 
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obtained from them fet aiide in their favour. But for Ifa trefpafs be committed in the lands of a lunatick 
this fee i Chan. Ca. 113, 153. 1 Pern. 135, 2 Pern* who is legally committed, the committee cannot bring an 
189, 4141 678, and fee tit. Agreements, alfo vide Air * ailionof trefpafs; but this mull be broughtin the name of 
Eg. 279. Ridltr v. Ridler. the lunatick. 2 Sid. 125. 

Idiots and lunaticks, during their lunacy, are incapable If a lunatick be fued, he mu ft have a committee afligned 
of making any will or teftamait; as are alfo perfons grown to him to defend the fuit, 1 Fern, 106. 

(hildijh by reafon of extreme old age; to one actually For more learning m this fubjefi> fee 3 New Abr. tit. 
drunk, if he.be fo drunk as to have loft the ufe of his re a- Ideots and Lunatieks. See Lunaticks. 
fon : But tho* a perfon who wants uhderftanding cannot JOeota Inquire nt)0 Bel dEfclllttlUHtM, Is a writ tom* 
make a will, yet the rule herein is not to be taken from mine whether a perfon be an ideot. The King having the 
his not being able to meafure an ell bf cloth, tell twenty, protection of his lubjefts, and the government of their lands 
or the like; but whether he has fenfe enough to difpofe who are naturally defective in their under (tan ding; for this 
of his eftate with underftanding. Swinb. 71. Godolpb. purpofe the writ de idiot a inguirendo, (Ac. is iffued, directed 
Orpb. leg. 25. # to the ftieriff to call before him the party fufpetted 0 fidem. 

But every perfon making a will is prefumed to be of and to examine him and inquire by a jury of twelve men, 
found underftanding, until the contrary be proved j fo who are to be on their oaths, whether the party is an ides', 
that the onus probandi lies on the other fide: If the tef- or not, mix. If he be of futficient underftanding and di£ 
tator ufed to have fits and lucid intervals, and it cannot cretion to manage his eftate, or not fo; and if from his 
appear whether the will be made in the lucid intervals, if birth he hath been a perfect ideot, by reafon whereof the 
there be no argument of folly in the will; nay, tho* the cuftody of his lends and tenements ought to belong to the 
teftator had no lucid intervals, yet if it can be proved King; or if by any misfortune, he hath fallen into fuch 
that he was mad at the time of making the will, if the infirmity, (Ac. and by what, (Ac. and of his age, and 
will be a fenfible, orderly will, it Ihall ftand; (fed qu. lands, and who holds them, (Ac, and when the imiuifi- 
if contefted) but the leaft word of folly in fuch a will, tion is taken, the ftieriff is to certify it into the Chancery : 
overthrows it: oir the other hand, if one be a wry ideot And the party may be afterwards examined by the Lord 
and make a good fenfible will, yet the will Ihall not Chancellor, (Ac. F.N. B. 232. Reg, Orig. 267. 9 Rep, 
ftand good. Swinb. 72. Godolpb. 25. Dyer 203. 8 31. 

Ca. 147. ^ 3 fot 0 t (Idas) With the ancient Romans , were eight fay $ 

If a perfon of found memory makes his will, and after- in every month, fo called; being the eight days inline- 
wards becomes non compos , this is no revocation of the diately after the Nones, In the months of March, Mat » 
will; yet a bill will not lie in the life-time of the non com* July and OBober, thefe eight days begin at the eighth 
pot, to eftablilh the teftimony of the witnefs in perpetuam day of the month, and continue to the fifteenth day : la 
ret memoriam to fuch a will. Godolpb. 26. 4 Co. 126 . other months they begin at the fixth day, and Jaltto the 
I Fern. 105. thirteenth. But it is obfervable, that only the laft day is 

By the flat. 4 Geo. 2. cap. 10. it is enaCted, “That called Mr, the firft of thefe days is the eighth Ides, the 
it ihall be lawful for any perfon being ideot, lunatick or fecond day the ftventb, the third \hcfixtb, i, e. the eighth, 
non compot mentis , or for the committee of fuch perfon in feventh, or fixth day before the Ides ; and fo it is of the 
his, her or their name, by the direClipn of the Lord Chan- reft of the days ? wherefore when we fpeak of the ides of 
cellor of Great Britain, or the Lord Keeper, or Com- any month in general, it is to be taken for the fifteenth 
miflioners of the Great Seal for the time being, fignified or thirteenth of the month mentioned. Sec Calends . 
by an order made upon hearing all parties concerned, on Shlettete. Idle and diforderly perfons liable to be im- 
the petition of the perfon for whom fnch perfon being prifoned in the houfe of correction for one month, per 
ideot, lunatick or non compos mentis , Ihall be feifed or pof- 17 Geo, 2. c. 5. which vide, and Black. Com. 4/''. r6o, 
felTcd intruft, or of the mortgagor, or of the perfon in- 170, 

titled to the monies fecured by or upon any lands, (Ac . 3 &oneum fe fame, fomeare fe, To purge Wifelf 

whereof any fuch perfon being ideot, lunatick or non by oath of a crime of which he is accufed. Leg. H. r, 

compos mentis , is or are, or Ihall be feifed or pofleffed by cap . 15. where the word idoneus is taken for innocent. 

way of mortgage, or of the perfon intitled to the redemp- But he is frid in our law to be idoneus homo, who hath 

tion, to convey and allure any fuch lands, tenements or thefe three things, honejly, knowledge, and ability ; and 

hereditaments in fuch manner as the Lord Chancellor, (Ac. if an officer, (Ac . be not idoneus he may be dilcharged. 

ihall by fuch order fo to be obtained direCt to any other % Rep, 41. See Prefentatiou. 

perfon, fuch conveyance fo to be had and made, Ihall be Jftumanus flubtug, Black-Water in Ejfex. 

as good and effectual in law, to all intents and purpofes, jejunum, (Purgatio per jrjunium J Tis mentioned 

as if the faid perfon being ideot, lunatick, or mn compos J in Leg . Canuti, cap. 7. apud Brompton, viz. Cum fociit 

mentis, was at the time of making fuch conveyance of \f* purget vel jejunum ineat, fi opus eft, (A appUcttur ad 

fane mind, memory and underftanding, $nd not ideot, cornfned, (A fiat voluntas Dei . 

lunatick or non compos mentis, or had by him, her or them- Jematt, Sometimes ufed for yeomen. Cowell. 

felves executed the fame.” Jeofatle, Is compounded of the Fr. fiay faille, j. e. 

And it is further enaCted, That all and every fuch per- Ego lapfus fum , and fignifies an overfight in pleading or 
fon, being ideot, (Ac . and only truftce or mortgagee as other law proceedings. It is when the parties to any fuit 
aforefaid, or the committee 6 f fuch perfon being ideot, have gone fo far that they have joined iffue, which Ihall be 
lunatick or non compos mentis, and only ftich truftee or mort- tried, or is tried by a jury or inqueft, and this pleading 
gagec as aforefaid, Ihall and may be impowered and com- or iffue is fo badly pleaded or joined, that it* will be error 
pelled, by fuch order fo as aforefaid to be obtained, to if they proceed; then fome of the parties may by their 
make fuch conveyance or affurance as aforefaid, in like counlel Ihcw it to the court, &j well after verdict given atfii 
manner as truftees or mortgagees of fane memory are before judgment, as before the jury are charged; the Ihew- 
coxnpellable to convey, furrender or affign their trull- ing of which detects by theVounfel was often, when the 
eftate or mortgages. jury came into court to try the*iffue, by faying. This in* 

quefi ye ought not to take ; and if after verdict, by faying, 

VII. How they are to fie and defend. To judgment yon ought not to go, &c. Therefore for 

When an ideot doth fue or defend he Ihall not appear avoiding the frequent delays in fuits by fuch fuggeftions, 
by guardian, prochein amy or attorney, buthemuftbe feveral ftatutes have been made. Terms de Ley. 
ever in proper perfon. Co. Lit. 135. A. F, H. B. 27. In an offmpfit, the defendant pleads Not guilty, and 
The ftatute of Weftm. 2. cap. 15. extends not to an ideot. thereupon iffue is joined, and found for the plaintiff; he 

2 hft . 390, . Ihall have jugment, tho* it is an improper iffue in this 

But otherwife of him who becomes non compos mentis ; aftion; for as there it a deceit alledged, Not guilty is an 
for he ihall appear by guardian, if within age, or by at- anfwer thereto, and it is but an iffue misjoined, which is 

torney if of full age* 4 Go. 124. f Palm* 520. (A aided by ftatute. Cro. MHz: 407. If in debt upon a 

mid, 2 Sound. 335 (angle bill, the defendant pleads payment, without an ac- 

* quittance. 
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quittance, and iffue is joined and found for the plaintiff; 
tlio’ the payment without acquittance is no plea to a 
tingle bill, he (hall have judgment, becaufe the ifl'ac 
was joined upon an affirmative and a negative, and a 
verdift for the plaintiff. Mid. 37 W 38 £liz. 5 
Rtf. 43 . 

Of the ftatutes of jeofaih. 

An ill plea and iffue may be aided by the ffatute of 
jeofail,, after a verdict: and if ail l/i'ue joined be uncer¬ 
tain and confufed, a verdict will help it. Cre. t ar. 3 16. 
Hoi 113 . The ftatute* likewife help when theie is no 
original: and where there is no biii upon the file, 
it is aided after verdift by ftatute : but when there : 
is an original, which is ill, that is not aidifd. Crt. : 
7 ae 18c, 480. Cro. Car. 282. The ftatute of jeo¬ 
fail:, 16 W 17 Car. 2. helps a mif-trial m a proper 
county ; but not where the county is miftaken. 1 Mod. 

24. And thefe arc the ftatutes of jeofaih, which help 
efrors and defects by mif-pleading in records, procefs, 
snif-prifions of clerks, hi.-. By 3* ft «• '• 3 0, « > s 
aactl, “ r l hat if the jury have once paffed upon the iflue, 
though afterwards mere be found a jtofa.lt in the pro¬ 
ceedings, vet judgment lhall be given according to the 
verdift.” The lSfffe. <• > 4 - ordains, that after verdift 
given in any court of record, there Ihall be no ftay of 

judgment, or reverfal for want of form m a writ, count, 
plaint, {Jf,. or for want of any writ original or judicial ; 
or by rcafon of infufficient return* of ffienffs, Uc. But 
this is not*to extend to appeal* of felony, tndiftmcnts, 

. By the 2 i ft. 1. r. .3. “if a verdift Ihall be given 
in any court of record, the judgment ihall not be layed 
or reverfed for variance inform between the original writ 
or bill and the declaration, far. or for want of averment 
of the party’s being living, fo^s the perfon is proved to be 
in life for for that the venire facias is in part mif-awarded , 
for mif-nomer of jurors, if proved to be the perfons re¬ 
turned ; want of return of writs, lo as a panel ofjurors be 
returned and annexed to the writs; or for that the return 
officer’s name is not fet to the return if proof;can be 
made that the writ was returned by fuch.officer, (Sc. 

Theftat. 160 17 Car. 2. c. 8. enafts, that judgment 
ihall not be liayed or reverfed after verdift in the courts of 
record at Wcftminfttr, isle, for default inform ; or for that 
therf are not pledges to profecute upon the return of the 
orietnal* writf or ^becaufe the name of the fliet.ff ts not 
returned upon it; for default of alledging the bringing 
Into any bond, bill or deed, or of alledging or 

bringing in letters teftamentary, or of adrotmftrauon; or 
for the omiffion Of vi fa armis, or contra facem ; “'dur¬ 
ing the Chriftian name or furname of either party, or the 
fnii of money, day, month or year, far. in any decla- 
rationor pleading, being rightly namedtn any record, far. 
preceding ; nor Tor warn of the averment of hoc faratus 
ed Lril hare, or for not Medging fret* fatet ftr rccordum-, 
for that there is no right venire, if the caufe was tried by 
iLiofthe proper county or place, nor anyjudgmen 
after verdift, by confeffion, cegnevit adtentm, far- Ihall 
be reverfed for want of miferictrdia oc eaftatur, or by 
.oTrimt either of them are entered, the one for the 
reafon that ei defefts, not being agawft the 

°‘ h K[’of Ae matter of the fuit, or whereby the iffue or 
rnaUre al ter ed, ihall be amended by the judges : tho 
not in fuits of appeal of felony, indiftments, 

* on penal ftatutes.which excepted out of the aft. Th 
ax fa 12 Clr. 2. c. 4. made this aft perpetual. 

* By 4 fa 5 dm. r. 16. all the ftatutes ofjtofiuh fliall 
extend 4 to judgment* entered by confeffion, 

»*» M Sd “nor an/judgment* or writ of 

wMchwould have been aided by thofe ftacures.tfaver- 

S-a. 



medial, tho* founded on a law that is penal, fo within the 
ftatutes of jeofails, Wilf. Ref * far, i. fo, 125* 
many cafes where a bad original is considered as none, 
and aided by the ftatutes of jeofaih; fo a bad plaint in an 
inferior court is aided after verdift# and confidercd aa 
4one, if it varies from the declaration* Annaly 3674 
Jerfep and #ntrnftf, lflands, laws relating to* V$de 
jfie. And Black. Com. 1 V, 106. 

3 (cfle, A large brafs eandUjhck , with many fconeet, 
hanging down in the middle of a church or choir; which 
invention was fir ft called jeffi, from the fimilitude of tho 
branches of thofe of the Arbor JeJfe t and this ufeful orna¬ 
ment of churches was hr ft brought over into this kingdom 
by Hugh de Fiery, Abbot of St* Auftin's in Canterbury, 
about the year ilbo* Chron, Will . Thorn, 1796. 

JjetfaiUj 3 fet$ 0 ti, and 3 Botfon; (from the French jttter, 
ejictre,) Is any thing thrown out of a ihip, being in the 
danger of wreck, and by the waves driven to the ftiore. 

See Flatfam, and 5 Co, Ref, 103. Andrei* Com, I V* 
2*92. 3 V, 106. 

jjefiute, The fociety of Jefuits was inftituted by Ig¬ 
nat io loyola, a Bifcayan gentleman.—The moft political 
and belt regulated of all the mon&ftic orders, and from 
which mankind have derived more advantages, and re¬ 
ceived greater hurt, than from any other of thefe reli¬ 
gious fraternities. Robert, Hifi. Emp, Char, V, 1 f. 
V34, 135, c *Jc. Born in the King’s dominions and or¬ 
dained by the pretended jurifdiftion of Rome , remaining in 
England , or coming from beyond fea into this kingdom, 
and not fubmitting to fome b.fhop or juUicc of peace within 
three days, and taking the oaths, are guilty of high 
treafon ; and receivers, aiders and harbourers of them, 
are guilty of felony. St at. 27 Eliz. r. 2. Perfons know¬ 
ing prieds, Jejuitt , Sec, and not difeovering them to a jui- 
tice of peace, Ihall be fined and imprifoned. zz Car. 2. 
And fee 27 EL c, 2. . 

3 letiJS, CJudai) In former times the Jews and all 
their goods were at the difpofal of the chief lord where 
they lived; who had an abfolute property in them ; and 
they might not remove to another Lord without his leave: 
and we read that King Henry 3. fold the Jews for a certain 
term of years to Earl Pi hard his brother. They were 
diitinguilhed from the Ckrifiians in their lives, and at 
their deaths; for they wore a badge on their outward 
garments, in the fhape of a table, and were fined if they 
went abroad without fuch badges, and they were nfever 
buried within the walls of any city, but without the fame, 
and anciently not permitted to burial in the country. Matt . 
Part/. 521, 606, tie. There were particular judges and 
laws by which their caufes and contracts were decided, 
and there was a court of juftice affigned for the Jews. 4 
lnft. 254. A Jew may be witnefs by our laws, being 
fwom on the Old T eftament. But by our ancient books, 
Jews, Hereticks, are adjudged out of the Aatutes 
allowing benefit of clergy. 2 Hawk, P, C. 338. But 
this doftrine we apprehend is now exploded. 

The 53 Hen . 3. is called frovifionts dejudaifmo ; and by 
the ftatute i8 Ed. l. the King had a fifteenth granted him 
expulfione Judaorum. In the 16th year ofEdw. 1. all 
the Jews in England were imprifoned; but they redeemed 
themfelves for a vaft fura of money: notwithftandin^ 
which anno 19. of that King, He bamflied them ail. Stow t 
Sum,, lend, b. 3. A 54 ; And they remained. in bamlh- 
ment 364 yew*; till Oliver Crenmtll rettored them to 
their trade and worihip here. See ftat. 1 dm. c. 30- 
concerning JevsiJh parent* refilling maintenance to a pro- 
teftant child ; and 10 Get. 1. c. 4. by which Jews may 
take the oaths to die government, tie. Stat. anne 26 
Geo *. r. *6. an aft wa* made to permit perfon* profeffing 
the JcvnJh religion, t» be naturalized by parliament 5 but 
the very next year, the legiflature thought proper to repeal 
it, 27 Geo. a, r* i» 

Alteration* of the abjuration oath in favour of >10, to 
.be naturalized in dmtrifa, 1 3 Get. 2. t. 7. fed. 3. 

A plaintir had leave given him by the court to alter 
the Vifim from Leaden to MUdUftx, tecaufe all the fittings 
in London were On a Saturday, and his wtnels was a Jew, 
and would not appear that day. 2 Mod. 271. Mttb. 
*9 Car. *. C. *. U cafe of Barker v. Warren. 
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A Je w brought an aftion, and the defendant pleaded 
that the plaintiff is a Jew, and chat all Jews are perpe¬ 
tual enemies regie (A rtligionis ; judgment Ji afiio. But 
per cur. A Jew may recover as well as a villain, and the 
plea is but in difability fo long as the King ihall prohibit 
them to trade; and judgment for the plaintiff. L. /’» 
R. 4. cites Mich. 36 Car. 2. 3 . R. 

A Jew was ordered to fwear his anfwer upon the 
Pentateuch, and that the plaintiff's clerk fhould be pre- 
fent to fee him fworn. Mich. 1684. Pern. R. 263. 
Anon . 

The Jews art here by an implied licence, but on a pro¬ 
clamation of banifhment, 'tis like a determination of let- 
. lers of fafe conduft to an alien enemy, that was here by 
virtue offuch letters before, (Ac. Argt 2 Show. 371. in 
cafe of the Raft- India Company V. Sands. 

Vide Judaijtn, and Win’s Rep. 524. Hill. 1718. Vin¬ 
cent v. Farnandez. And Black. Com . X V • 375, 449. 4 V « 
565. 

J!ctt>cl0. All diamonds and other jewels may be itai- 
portedor exported without paying any cuftom duty, (Ac. 
But not to make void duties granted the Eafl-Iadia com¬ 
pany, for jewels brought from places in their limits. 
S/at. 6 Gee. 2. c. 7. See Jocatia. 

3 Jftmgia, The fi n eft white bread, formerly called cocked 
bread. Cowell. 

3 gtrig JuUicitittt, Purgation by fire, or the old judicial 
fiery trial. Id. See Ordeal. 

' >Sno?aHUl0, (/. e. We are ignorant) Is ufed by the 
grand jury impanelled on the inquifition of criminal caufes 
when they rejedt the evidence as too weak or defeftivr to 
make good the prclcntment againft a perfon fo as 10 pt 
him on the trial, in which cafe they write this word on 
the bill of indUimcnt ; the effeft whereof is, that all far¬ 
ther inquiry and proceedings againft that party, for that 
fault wherewith he is charged, is thereby flopped, and he 
is delivered without further anfwer. 3 Inft. 30. i. e. 
for that time. For, if better evidence can be procured, 
(or partiality in the jury is fufpefted) a new bill of in- 
dklraent may be preferred, at another feflions, ds'r. 

3igno?ancr, (Ignorant!a) Which is want of knowledge 
of the law, (hall not excuie any man from the penalty of 
it. Every perfon is bound at his peril to take notice what 
the law of the realm is ; and ignorance of it, though it be 
invincible, where a man affirms that he hath done all 
that in him lies to know the law, will not excuie him. 
Doii. (A Stud. 1. 46. (This may be confidered as an 
argument in favour of the po fit ion, that jurors are judges 
of the law , as well as of the faB.) Ana an infant of the 
age of difcrction ihall be punilhed for crimes, though he 
be ignorant of the law ; bat infants of tender age, have 
ignorance by nature to excufe them ; fo perions non compos 
have ignorance by the hand of God. Stud. Comp an. 83, 
84. ’ Fhough ignorance of the law excufeth not, ignorance 

of the fad doth; as if a perfon buy a horfe or other thing 
in open market, of one that had no property therein, and 
not knowing but he had right; in that cafe he hath good 
title, and the ignorance ihall excafe him. DcB. (A Stud. 
309. But if the party boughtthe horfe out of the market; 
or knew the feller had no right, the buying in open mar¬ 
ket, would not have excused. Ibid, j Rep. 83. Aifo 
where a man is to enter into land, or feize goods, (Ac. he 
muft fee that what he does be lightly done, or his igno¬ 
rance Ihall be no excufe. Wood"s Inft . 608. See Black. 
Com. 4 V. 27. 

Is one of the four famous ways that 
the Romans made in England, called Stratum Icenorum , 
becaufc it took beginning ab Icenis, which were the people 
that inhabited Norfolk, Suffolk and Cambridgejbire. Camb. 
Brit. f. 343. Leg. Edw. Conf. c. 12. See Wealing- 
Street. 

31 Ut, By contra&ion ight, fignifies a little iffand. 

Blount. 

3 lli?toiable, A debt cr duty that cannot, or ought not 
to be levied 5 as nihil fet upon a debt is a mark for Me- 
viable. 

illiterate* If an illiterate man be to teal a deed, he is 
not bound to do it, if non# be prefent to read it, if re* 
quired ; and reading a deed falfe, will make it void, i 
Rep. 3, it. A man may plead non eft faBum to a deed 
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read falfe ; as where a rclcafe of an annuity was read to an • 
illiterate perfon, as a releafe of the arrears only, (Ae< 
agreed to be releafed. Moor 148. If there is a time li¬ 
mited for a perfon to foal a writing, in fuch cafe illiteracy 
Ihall be no excufe, becaufc he might provide a fkilfuJ man 
to inftruft him ; but when he is obliged to leal it upon 
requeft, (Ac. there he Ihall have convenient time to be ia- 
ftrufted. 2 Nelf. Abr. 946. 

If a man for great age cannot fee to read, and feals an 
obligation upon falfe reading, he (hall avoid it. 11 Rep. 

28. Refolved, though he was lettered ; for now he has 
all his intelligence by hearing. Alio vide 9 11 . 6. 59. b. 

10 H. 6. 6. 10. 2 Rep. 9. Skin. 159. 47 E. 3. 3. b* 

17. 44 Ed. 3. 23. 44 Af 30. 3 Ed. 3. 31. b. 

32. a. 11 Rep. 27. b. Piggot’s cafe. 

Jllumfnarc, To illuminate , to draw in in gold and co¬ 
lours the initial letters, and the occafional piftures in 
manufenpt books*-*----//*/ ipfe cp 'tfcopus libros feribere, illu- 
m in arc, (A ligate non fajtidiret. Brompton, fub anno 
1076. Thofe perfons who particularly praftifed this art, 
were called illuminatores, whence <41 r limners. 

3Emage0, IIow to be defaced, 3 (A 4 Id. 6. c. 10. 

imagining (or compajfmg, &c.) tbc &ing’n IDeatb, ii 
high treafon, 25 Ed. 3. c. 2. A A>ueen regnant is within 
the words of the aft. 1 Hal. P. C. 101. The team 
compoffing, imagining, are fynonimus. And there muft be 
fulhcicnt proof of an Overt aft to convift. Black. Com. 

4 V. 76, 77, 78, 79, (Ac. 

Embargo, (Span, in Lat. Navium detentio) Isa flop, 
ftay, or arreft upon (hips or roerchandife, by publick au¬ 
thority. Stat. 1 3 Car. 2. c. 5. This arreft of (hipping is 
commonly of the (hips of foreigners in time of war and 
difference with dates to whom they are belonging : but by 
an ancient ftatute, foreign merchants in this kingdom arc 
to have forty days notice to fell their effefts and depart, 
on any difference with a foreign nation. 27 Ed. 3. c. 17* 
The King may grant embargoes on (hips, or emplov the 
lhips of his fuhjefts, in rime of danger, for the lervice 
and defence of the nation ; but a warrant to ftay a itogle 
(hip, on a private account is no legal embargo. Moor 892. 
Curth. 297. Prohibiting commerce in the time of war; 
or of plague, peftilence, (Ac. is a kin^ of Margo at 
pipping. 

Jtnfmflng of money, (from adultero to corrupt or mingle) 
Signifies to mix fpecies with an alley below the ftandard 
of fterling ; which the King by his prerogative may do, 
and yet keep it up to the fame value as before : Inhanftng 
of it, is when 'tis raifed to a higher rate, by proclamation, 

I Holds Hift. P. C . 192. 

3 lmbe?le, To ftcal, pilfer, or purloin ; or where a per¬ 
fon entrufted with goods, waftes and dimimfhes them. The 
word imbesle is mentioned in fevcral ftatutes, particularly 
relating to workers of wool, (Ac. as the flat. 7 Joe . 1. 
i. x. 14 Car. 2. c. 31. and 1 Ann. By the farmer of 
which, imbezilers of wool, yarn, or other materials for 
making of doth, ore to make fatisfaftion, or be whipped 
and put in the /locks; and by the latter they are to for¬ 
feit double damages, and be committed to the houfe of 
correftion till paid, (Ac. By a late ftatute, perfons that 
imbezil or illegally difpofe of any woollen, linen, fuftian, 
cotton, or iron materials; or gloves, leather, fhoes, (Ac m 
they are intruded to work up, ihall forfeit double the 
value, or be fent to the houfe of correftion, and there 
whipped, and kept to hard labour fourteen days ; and 
for a fecond offence, forfeit four rimes the value, 

And buyers and receivers are liable to the fame penalties. 

Stat. 13 Geo. 2. c, 8. If any, fervant tmbezils , purloins, 
or makes away his mafter's goods, to 40/, value, it it 
made felony without benefit df clergy, by is Ann. 
c. 7. 

Imbezeding the King’s armour or floret is felony, by 31 
El* c. 4. As to naval Itoftathe benefit of clergy is^kha 
away by 22 Car. 2. c. 5. Other inferior imbeexlemeats 
and mifdemeanors, that fail under this denomination, 
are puniftied by ftatute, l Geo. 1. c. 25, with fine and im- 
prifonment. 

Imhezzling the publick money. If by high officers, the 
ufual method is by impeachment in parliament,— At 
Common law the offender 19 fubjeft to a difcrcrionary 
fine and imprifonraenr. Black, Cm. 4T. tai, 122. 

ImbewtJing 
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tmhixxting or vacating records* is a fiknim ojfmi mcnt or capias ; for when he comes in uoonthat. he muA 
again# publick juftice. See 8 Ben. 6 . c. it. Black. Com. plead mftmttr. i Salk. $67. Mod. Gafa xt* And if 
4£»«- „ , ■ ftoccfskad been continued/hc might lie bEJl! 

jBmbjacetp. Sec Embratiy. in die fame term upon an attachment; and then ttoU 

3 hnb? 0 C(i 0 , A brook, a gut, a water-paffage. dtawr could be no importance* but he ought to pined infianter* 
of Ports and Forts, p. 43. l4W/iLAJ - ^ 

3lmb?4iberp« See Embroidery. 

3 hnituM(t(r*, King 3. by charter granted to the 


citizens of London* a general immunity from a I! tolls, &Y. 
except cuftomt and prifageof wine. Cit. lib . 94. Vide 
Prerogative* London • 

3impala^c > Is to put in a pound, by the laws of Hot. 1. 


t Neff* Abr, ^ 47 . 

Ww* intphrlancts art not atkvedu 


Them are many cafes wherein mpmrimm m not *1- 
JoWMl; no invariance is granted in an komw npLghmdo % 
or xu nA affife, onlefs on good caufe ihewn : nor {hall 
there be an imparlance in an s&u» offpecitlchmfnm freeiti 

fh/tlVotl If H ate - fit* - ^ tk m ' - . .. 


o. mwrw mo *n tmparsance in 

• jimpanel, {ImpantUare Juratis) Signifies the writing though it is allowed in general nS&oni of trefpafs/ Hill* 
and entering into a parchment fchedtile by the Sheriff, of 9 3 * 3 Salk. 180. Where an attorney, or other 

the names of a jury fommoned to appear for the perform • privileged perfon of the courts foes another, the defondant 
ance of fuch publick fervice as juries are employed in. cannot imparl* but mud plead prefently s if the plaintiff 
Impanulart was fometimes a privilege granted that a per- fees out a fpetiai original* wherein the caufe of action it 
fon Should not be impanelled or returned upon ajury.- expreffed, and the defendant is taken on a fpeeial cation 


Non poneftur nec impanulctur in abliquibus juratis* &c. he,Shall not have an imparlance* but foil! plead as foona* 
Paroch. Antiq. 657. See Panel , and Ketmcfs Ghf the rule* are our * an 

^ jmpntlattce, ( Interlocutio* v$l Ihentta interloquendi ) Is 
derived from the Fr. parler * to fpeak, and in the Common 
law is taken for a petition in court of a dav to confider, 
or advife what anfwer the defendant fhall make to the 


the rules are out. 2 Lett. $5, 564 

Of pleading afterwards* 


adion of the plaintiff ; being ? continuance 6 f the 


As to pleadings on imparlances ; a plea to the iurifdic- 
non, may not be pleaded after general imparlance. Raym. 
34 A* 1 ® 1, imparlance* the defendant cannot plead in 

imjm. • ifk. Ja.L 1 J.L. _ _l nr . 1 * • m 


caufe till another day, or a larger time given by the abatement | if he doth, and the plaintiff tenders an iflue, 
court. whereupon the defendant demurs, and the plaintiff joins 

in demurrer, foch plea is not peremptory j becaufe the 
Imparlance is either plaintiff ought not to have joined in demurrer, but to have 

General moved the court* that the defendun t might be compelled 

or , to plead in chief. Allen 65. Tho* a defendant may not 

Special* in abatement after a general imparlance ; yet if it 

appear by the record that the plaintiff hath brought hi* 
A general imparlance is Art down and entered in general »&<** before he had any caufe, the court ex officio will 
terms, without any fpecial claufe, thus; and novl at this obate the writ. % Lev. 197. 


day to wit, on Thurfday next after the Oftave of St. Hil¬ 
lary, in the fame term* until which dap the aforefaid C. 0 . 
the defendant had licence to imparle to the bill aforefaid* and 
then to anfwer* kc. 

Special imp arlance* is where the party defires a farther 
day to anfwer, adding alfo thefe words; Saving all ad¬ 
vantages* as well to the jurifdtftion of the court * as to the 
writ and declaration* kc. Kttch. 100. This imparlance is 
fr ad on the declaration of the plaintiff; and fpecial im- 


ffhat may not be done after imparlance* and where the want 
of it is error* kc. 

The defendant cannot have oyer of a deed in a common 
cafe, after imparlance : and a tender after imparlance , is 
naught. 2 Lev. 190. Lutw. 238* If it appears upon 
the record, that an imparlance was due, and denied, it is 
error; but then foch error muft appear on the record. 


parlance is of life where the defendant is to plead feme mat- 3 *68. It has been held, that "if the defendant doth 

ters which cannot be pleaded after a general imparlance, not appear on a dies datus* the plaintiff fhall not have 
5 Rep. 75. judgment by default, as he may on imparlance ; becaufe 

Imparlance is generally to the next term ; and if the the dies datus is not fo ftrotig again# him'as an imparlance t 
plaintiff amend his declaration after delivered or filed, the end therefore the plaintiff muft take procefs again# the 
the defendant may impart to the next term afterwards, if defondant for not appearing at the time. Moor 79. a 
the plaintiff do not pay cofts 5 but if he pay cofts, which Nelj. 947. 

_1 __ _ t m ini 


are accepted, the defendant cannot impart. 2 bill. Abr< 
35. Alfo if the plaintiff declares again# the defendant, 
but doth not proceed in three terms after; the defendant 
may imparl to the next term. Ibid. 

Caufes of imparlance* See. 

The not delivering a declaration in time is fometimes 
the caufe of imparlance of courfe : and where the de- 


Medtrn pralgic* as to imparlances, Set. 

By late orders of court, where a defendant is arrefted by 
procefs mxtofM. ft. in which the caufe of a&ioit is fpecially 
expreffed; or a copy of procefs is delivered, and the 
plaintiff hath declared ; the defendant fhall not have li¬ 
berty of imparlance * without leave firft granted, but fhall 
plead within the time allowed a defendant profecuted by 


fondant’s cafe requires a fpecial plea, and the matter which original writ. Qrd. Hill. 2 Geo* 2. And "upon all pro 
is to be pleaded is difficult; the court will, upon, motion, ceffes returnable the firfl, or fceoftd return of any term, 
grant the defendant an impurlanret and longer time to the declaration fhall be delivered with notice to plead in 
put in bis plea, than otherwife by the roles of tne court he eight days after delivery, where the defendant lives above 

1 . 1 . f r .1 _* • _ «JT t____ J..J A. hu.nh/ mil.u (kftm 7j..VjUI - _a_1_ _ . 


ought to have ; if theplaintiff keeps any dped, or other 
thing from the defendant, whereby he is to make his 
defence, imparlance may fee granted till the plaintiff de¬ 
livers it to him, or brings it into court, and a convenient 
time after to plead. Bill. % a Car. 1 B. ft. 

In criminal proceedings. 

An imparlance being prayed on a defendant*® appearing 
to anfwer an information^ it wds faid imparlance was for¬ 
merly from day to day* but now From One term to another* 
on the*cr6wn fide ; and it was ruled that the defendant 
(honld have the fame time to imparl th.it the procefs 
would have taken up, if he had flood out till the attach- 
4 


twenty miles from London* &c. without any imparlance ; 
and on default of pleading, the plaintiff may fign judg¬ 
ment. Ord. Cur. *Trin. 5 6 Geo* 2* Vide New. Abr, 

tit. Pleading , and 14 Fin. Abr . tit. Imparlance. 

Jlptparfettee, A parfon impurfinu* perfona imparjb- 
nata* ii he that is induced, and in poffe&on of a benefice, 
Dyer, fit. 40. mast. ft. fays a dean and chapter are 
paribus imparfinees of a benefice appropriate unto them. 
Cowell. . 

Umpedf&ment, (from the Lat. impetm) Is the accusa¬ 
tion and profecution of a perfon for treafbn, or other 
crimes and mifdemeanors. Any member of the Houfe of’ 
Commons dfay not only impeach any one of their own 
body, but alfo any Lord of parliament, And there- 

6 £ upon 
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bjtoh Articles are exhibited on behalf of the Commons 
and managers appointed to make good their charge and 
accusation ; which being done in the proper judicature, 
Sentence is paffed, hfc. And it is obferved, that the fame 
evidence is required in an impeachment in parliament, as 
in the ordinary courts of juftice: but not itt bills of at¬ 
tainder. State Trials, Vol. i< 676. Vol. 311. An 
impeachment before the Lords by the Commons of Great 
Britain, in parliament, is aprofecutibn of the known and 
eftabliftied law* and hath been frequently put in pra&icej 
being a prefentment to the mod high and fupreme court 
of criminal jurifdi&ion, by the moft lolemn grand inqueft 
of the whole kingdom, (t Hal. P. C, 150.) A com¬ 
moner cannot however be impeached before the Lords for 
any capital offence, but only for high mi (demeanors: 
(Aar. Pari. 4 Ed. 3. n. t 6. 2 Brad. Hifi. 190. 
Seldtn Judic . in Pari . ch. 1.) A Peer may be impeached 
for any crime. The articles of impeachment are a kind of 
bills of indictment, found by the Houfe of Commons, 
and afterwards tried by the Lords $ who are in cafes of 
mifdemeanors confidercd not only as their own peers, but 
as the peers of the whole nation. This is a cullom de¬ 
rived to us from the conftitution of the antient Germans ; 
who in their great councils fometimes tried capital accu- 
fations relating to the publick: ** Licit apud concilium ac- 
“ eu/are quoque, et diferimen capitis intendare” Tacit de 
mor. Gem , 12. See on this fubject. Black. Com. 4P. 
256, 257, 258. And Mmtefquieu's V Efprit des Leix. 

1 . 11. c. 6. vol. 1. of the quarto edition, 208, 210. par¬ 
ticularly fcL 217; 218. 

No pardon under the Great Seal, can be pleaded to an 
impeachment by the Commons in parliament. 2 2 13 

ir, 3. r. 2. 

Jtlipcflcbmrne Of tflnfte, {Impetithvafii, from the Fr, 
empefchemtnt , i. e. impedimentum) Signifies a reftraint from 
committing of wade upon lands or tenements; or a de¬ 
mand of recompence for wade done by a tenant who hath 
but a particular edate in the land granted : but he that 
bath a leafe to hold without impeachment of wafit, hath by 
that fuch an intered given him in the land, &c. that he 
may make wade without being impeached for it; that is, 
without being queftioned, or any demand of recompence 
for the wafit done. 11 Rep. 82* Bills in equity are 
often filed, as a preventive remedy, to obtain injunctions 
to day wafts, which are readily granted where proper 
cafes are made out, for courts of equity to ground their 
injunctions on. See Wafit, 

3 mpect)fttt> (French empecher, Latin impetere,) To 
impeach, to accufe and profecute, for felony, or treafon,— 
Et promijit Regi Navarra quod nunquam cum impechiaret 
pro mortt ditii Caroli de Hifpania* Hen. de Knighton, fuh 
anno 1256. Spelman and Somner tell us, that it is derived 
from the Lat. impeter which is to accule, or in jus vocare, 
from whence impttitie fignifies an accufation , viz. fine rm- 
petithne vajti , is without impeaching or accufing him of 
wade. Sec Impeachment . 

3 mpebfatU 0 , Expeditatus , impedieti canes , Dogs lawed 
and difabled from doing raifehief in the forelb, and pur¬ 
lieus of them.--- Onsnet canes infra forefiam folebant effi 

Vmpedtati aut amputate finifiro* ortcllo. Cowell. See Ex- 
peditatc . 

mpebfctlS, A defendant, or deforciant. Cowell. 
mpetfmeuts in ilato, Perfons under impediments are 
thofe within age, under coverture, non compos mentis , in 
prifon, beyond fea, t$c. who, by a faving in our laws, 
have time to claim, and profecute their rights, after the 
impediments removed, in cafe of fines levied, tdc, l R. 3. 
e. 7. 4 H. 7. c. 24. Set fiat. Limitations 21 Jac. 1. c. 16, 
And 4 Ann. c. 16. f. 19. 

3 B inpet tale, A fort of very fine cloth. Cowell. 
3 lmpefcatU 0 , Impeached, oraccufed. Pat . 18. Edw. 1. 
Jlmpctltfo, Accufation or impeachment; As, fine im- 
petition® vhfii, or, fine impedimento vajti, i. e. without 
impeachment of wade, the party (hall not be queftioned 
or a ecu fed for any wade, Cowell. 

Jittpmatfon, (Impetratio) Signifies an obtaining any 
thing by requeft and prayer: And in our datutes it is a 
pre-obtaining of church benefices in England from the 
court of Rome, which belong to the gift add difpofltion 
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of the King, and other lay patrons of this realm; the 
penalty whereof was the fame with provijors. 25 Ed. 3. 
38 Ed. 4, c. 1. 

implement, Is tffed for impairing or prejudicing; as 
to the implement and diminution of their good names, 
23 Hen. 8. e. 9. 

3mpleat>, To fue or profecute by cotfrfe of law; from 
the Fr. tlaider. 

Implement*, (from the Lat. impleo, to fill dp] Things 
neceffary in any trade or myltery, without which the 
work cannot be performed; alfo the furniture of an 
houfe, as all hoalhold goods, implements , &c. And im* 
plements of houjhdd are tables, preffes, cupboards, bed- 
fteads, wainfeot, and the likes In thisfenfe, we find rhi* 
word often in gifts and conveyances of moveables. Terms 
deity. 

3 mpHcatfon, Is where the law doth imply fomethirg 
that is not declared between parties in their deeds and a- 
greement: And when our law, giveth any thing to a 
man, it giveth implicitly, whatfoever is neceffary for the 
enjoying the fame. 

Of omijfions helped by implication, &c. 

The want of words in fome cafes may be helped by 
implication ; and fo one word or thing, or one eftate given, 
lhall be implied by another: There is an implication in 
wills and devifes of lands, whereby ellatcs are gained; 
as if a hufband deviies the goods in his houfe to his wile, 
and that after her deceafe his fon (hall have them, and 
his houfe ; though the houfe be not detifed to the wife 
by exprefs words, yet it has been held, that (lie hath an 
eftate for life in it by implication, becaufe no other perfoa 
could then have it, the ion and*heir being excluded, who 
was to have nothing till after her dcccafe. 1 Vmr. 223. 
But where it may be reafonably intended, that rhe dc- 
vifor meant as well the one, as the other, in fuch cafe 
hii intention Jhati never be confirued in prejudice to the heir at 
law: For inftance ; A man devifed part of his lands to 
his wife for life, and that the fame and all the reft of his 
lands (hould remain to his youngeft fon, and the heirs of 
his body, after the death of the wife; here was no 
exprefs devife of the reft of the lands to his wife, and (he 
(hall not have them by implication, becaufe the eldeit fon 
and heir at law was not excluded, who (hall have them 
during the life of the wife, till the devife to the youngeft 
fon takes effeft, for they (hall defeend to the heir in rhe 
mean time. Moor 123. Tho* Crokr, (who reports the 
fame cafe,) fays, it was adjudged the wife fliould haw 
the whole. Cro.Elix. 15. 

Of efialts raifed by implication. 

Edates for life, and eftatcs-tail, may be raifed by im¬ 
plication in wills 5 a teftator had three fons, the eldeli fon 
dying, leaving his wife with child, to whom the father 
deviled an annuity in ventre fa mere, and if his middle 
fon died before he had any iftue of his body, remainder 
over, &c. And it was refolved, that fuch fon had an 
eftate-tail by implication. Moor 127. It is faid, a fee- 
fimple eftate (hall not arife by implication in a will; tho* ' 
there is a perpetual charge impofcd by the devifor, on 
the devifee, b\\ Bridgm . 103, Alfo it hath been ad. 
judged, that where a particular eftate is devifed by will 
exprefly, a contrary intent (hall not be implied by any fub- 
fequent claufe. And implication is either neceffary, or 
poflible; and where-ever an eftate is raifed by that 
means in a will, it muft be by a neceffary implication ; 
for the devifee muft neceffarily have the thing devifed, 
and no other perfoa can have it, 1 Salk. ixb. 2 Nelf. 
Ahr. 494. 

No implication fliall be allowed agalnft an exprefs eftate, 
limited by exprefs words, to drown the fame. Salk. 266. 
There are conditions and covenants, implied by law, in 
deed and grants: And implication will fometimes help 
law proceedings, and fupply defers. See Itsiendment and 
Ufe. And Black. Com . 2 V. 381, 
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Rulesi Sec. tmmdnn implication , 

. ' « w uc pan w cue common 

v i « I ^ T«J 4 iaciuty u lies from hence* that no ftatute 

that where an eftate w to be raifeJ W npreiily declared *i, power to be in the cXn! 

thOUCrh met nf tke*. ..._ft_i ■ 1 w. _ " 


ft IS a jjeneir.tl rule, ....... ... „ , u u* rm«o ■■■» rapreinjr oeciared thil power to be in 

bv jinplipdtton, :i mufi it a ntcefary and <«««>«&though ««, of them very Oronely imulv it , K ™ 
ftrcutteuj .mu tuch at that the words can have no other 2 Ric. 2. c, a, Sneafcf of marinZ-o if ^ * W £I j 
•••vtllroAiwi whalfoever. Arg. Cafit in Cion, in Lord rttained for the King*« fervice. m^rf n jSffeS* 
KU, tme, 9 rnt. 1733 « the cate of Lord CW and praiUfal withott d«P, ,S . ZTdu 

(bn v, JU/vihe* Againfc their running away. By a later ftatute /* F* * 

An indication cannot be intended by deed, ufllela there Ph.ffiJi. t. 16.) if any w aterman , whoufta 'the ,!*,? 
are ^ words, but otberwife in a wfli. W. ,5,. thail hidi hiJlf d£5fdJ JZ 

Mai. Jac. hcvtlv.Nrml. * eommiffion ofpreffing for the Ki«S'» fervice he it liable 

An implied intent mult not, without clear expreffion, to heavy penalties. By another, U Eliz t’i\ nn MwT 
alter the equitable general law. Arg hill a8 tf a 9 man fltlll be taken b/tte & 

Cur. t. \ Chan. Cafit *97. in the cafe of Ford Uti a mariner j bat the commilEon (ball be Hrft broiwht to 

°7 v> y u' ,JI / •• v l , • T jnllice ’ of * he P e «*» inhabiting near the feiccjft 

An ellate by implication was never thought of in a where the mariner* an to be taken, to the intent th« 
deed norm a will but m cafe of neceffity, 4 Mod. ,jfi. the juftices may ebuie out, and return fnch a numtoof 

' fi if } ^ 'V;, f . . ? bIe ® e# » " ' B *he eommiffion are contained, to 
No implication ihall be allowed againft an exprefs ellate fsrve her Majefiy. And, by others. {1 li 8 IT 1 , ,, 
limited by cxprtfi nverf. I Salk. aa6. Hill. 5 W. fc M. 2 Ann. t. 6. 4V } dm. r.19. l}Ge*.l.t.v Ac ) 
B.R. Goodnghtn,. Cornilh. efpecfctl proteitions are allowed » feamen in particular 

An exprefs ellate lor hfe cannot be enlarged by im- circnmftances, to prevent them from being fmpreffed! 
pl.cat.on, but by exprefs words it may; firWrtgh, K. All whtd, do mod evidently mfly a power “f imoiS 
and 2 Ch. J. and i J. Mtth. 1703. 2 Vtn* 449. to refide fomc where; and, if any where it mnS fmm 
Jl,mfildv. fcfhim. Sett rail, mil. the fpirit of our conftitution, as w^ell as from the frequent 

JlmpoftittiOH, (Jmfertat ,.)i I* where goods and mer- mention of the King's eommiffion, refide in the crown 
chandize are brought into this kingdom from other na -1 alone. Blatk. Cm. 1 V % 418, 

tions. la Car, r. 4. - The fame author obferves’, that this method of im- 


— ' A .,, • ,. . . . ~wwiutv^ viuu mis mcmoQ ot im- 

Ulmpnfiibttttp. A thmgwhich is mptjfilU in law, is P«ffing is nly defcnfible from f»Uic nmjfity, to which ”l 

Dilute efMlfiitmtmne mnA *><« ...... / r/ 


jitniou.w.tsvf. . *>>: mw, « IS 9 tup uescziUDie irom public neemty. to 

all one with a thing impojftbU in nature: And if any priuate confiderations moft give way. \ f AI0 
thing in a bond or deed is»»^/e to be done, fuch further fatitfaftion on this important fabieft, we refe. 

A/attA 1 # vrtitl. 91 C.ar. r JP Vi»f hsIium /t. r 1 . s. »‘ K * * FCiCI 


thing — . 

deed. b’c. is void. 21 Car. s. 3 . 3 , Yet where the 
condition of a bond becomes mpoj/t&k by the aft of God, 
in fuch cafe, it is held the obligor ought to do all in his 
power towards a performance; As when a man is bound 
to enfeoff the obligee and his heirs, and the obligee dies, 
the obligor mult enfeoff his heir. 2 C*. Rtf, 74. See 
Black. Cm. 2 F. 156. 

3 Rmpoft, (from the Lat. impono) Signified the tax re¬ 
ceived by the Prince, for fuch raerchandife as are brought 
into any haven within his dominions from foreign na» 
tions. 31 Eliz. 5. It may in fome fort be diftinguifhed 
from cuilom, bccaufe cuftom is rather that profit the 
Prince maketh of wares Ihipped out $ yet they are frequent¬ 
ly confounded. CwotU. 

3 mpolio }0 {Religious) Thofe who falfely pretend an 
extraordinary eommiffion from heaven $ or terrify and 
abufe the people with falfe denunciations of judgments. 
'1 hey are puniihable by the Temporal courts with fine, 
imprifonment, and infamous corporal punifhment. 1 
Hawk. P. C. 7 


the reader to CmberbatcVs Rep. 24s, and to Fofi. Rip, 
tret d°' ^ CrC is ver y fill? and learnedly 

1 (from the prepofition A, and Fr* 

prtfi f&ratus) Is money paid on inliffing foldicrs. 

. Jntp?€tfahfU«, Signifies invaluable, in which fenfc it 
is often mentioned in Matt. Pari/. 

Jmpiimevp, (Fr.) A print, or impreffion; and the art 
of printing, alfo a printing-houfe, are ailed imprimary. 
Stat. 14 Car. 2. c. 33. J 

Siftfffif7 Are thofe who fide with, or take the part of 

another, either in his defence, or otherwife.- Qnmet 

bemintt Imprifii Domini Ludovici, bfc. Matt. Wcftm.— 
Nos srimus Imprifii Regis, &c. Matt. Parif. 127. 

Jmpjffoumtnt, (imprifinammm) Is the reftraint of a 
man's liberty under the cuftody of another; and extends 
not only to a gaol, but to a houfc, flocks, or where a 
man is held in the ftreet, &c, for in all thefe afes the 
party fo reftrained is faid to be a prifoner, fo long as he 
hath not his liberty freely h to go about his bufinefs, as at 

AtWlimw. r 7.4 ... 


# ... HOW HUl IUI 

3lmpotencp, is a canonical difabtlity to avoid marriage, other times, 1 Infl. 253, 
in the Spiritual Court. The marriage is not void None Ihall be imprifoned hat hy the lawful judamtnt ,f 
initio, but voidable only by fefltcnce of reparation, but hit fieri, or hy tit law of the land. M. C. oil t c 2 

to be aftually made during the life of the partiei. See 2j iiil. j. 4 . j. c. 4. >■)••• 

Black. Com. 1 V. 4)4, 4,5- Impriibnment according to law, or the cuilom of Ent- 

Jmpotentis, property ratioao. A qualified property land j or by procefi, and eourfe of law. a hfl. 46 ? o 

may fubfifl with relation to animali^rrw naturn, rut tone 182. And no perfon is to be imprifoned, but as the 

nn arontiitf rtf fhftir Mvn inakilihr ft, I I..., JT—A- - l_. 1 1 * 1 - * 


impotents*, on account of their own inability. As when 
hawks, herons, or other birds build in my trees, or 
conies or other creatures make their nefts or burrows in 
my. land, and have young ones there; I have a qualified 
property in thofe young ones, till fuch time as they can 
By or run away, and then my property expires, Carta dt 
forejl. (9 Hen . 3. t. 13,)' but, till then, it is in fome 
cafes trefpafs, and in others felony, for a ftranger to take 
them away 7 Rep. ij. Lamb. Siren. 274. Black. Com . 
2 F. 394. 


1 — j* a 77 ruui an me 

law direfts either by command and order of a court of re¬ 
cord, or by lawful warrant, or the King's writ; by which 
one may be lawfully defined to anfwcr the law. 2 Infl. 
46. 3 hft. 209. * 

At Common law, a man could not be ipiprifoned in 
any cafe, unlefs he were guilty of fome force or violence s 
nor which his body was fohjeft to imprifonment, as one of 
thehtgheft executions of the law: but imprifonment is 
inihfted by ftatuteIn many cafes. 3 Rep. it. Though 
fee Magna Chart. 9 H. 3. f. 29. Whenever the Com- 


' * , n . , ,. A ^ "r*"" m wnenever tne L’om- 

jmpiemg Aeamitl. As this is a fubjeft of great mon law, or any ftatute gives power to imprifon, there it 
conieauence, and the power much difputed, «f ff»dl is lawful and juftifiable; but he who doth it in purfuance 
give the fentiments of an eminent author thereon, with of a ftatute, muff be fore exaftly to follow the ftatute in 
out a comment. . the order and manner of doing thereof. Dyer 204. 13 


out a--— 

The power of imprelfing men for the fea fervice by the 
King's coramjffion, has been a matter of fome difputc, 
and fubmitted to with great Atluftsnce; though it hath 
very clfarly and learnedly been Jhewn by Sir Michael 
f after, {Rep. 154- Broaifiet'i cafe) that the prafticeof 
imprelfing, and granting powers to the Admiralty for that 
purpofe, it of very antient date, and hath been uniformly 


p'h I* 

A juftice of peace may caufe offenders to be imprifoned, 
and may himfelf require any man to give fecurity of the 
peace or good behaviour, yhere he hath caufe, and if he 
refufe may imprifon him. Bro. Tref. 177. If a warrant 
of commitment be for imprifoning a man until farther 
order, jsfr. it has been held ill; for it foould be till the 

p 4rtr 


r 



I N C 

party is delivered by due courfe of few. i Rol, Ref. 337. 
ft is the fame when a perfon i* fmpnfpned cm a warrant, 
without fhewrag any cauie for which he is committed : 
and where a perfon was committed to prifon by warrant 
from a Secretary of State, without affignmg any eaufe, 
&c. it was adjudged, that he ought to be discharged for 
that rrafon; but then another warrant was returned of the 
fame Secretary, in which the firB warrant was recked, 
and that upon farther examination, he commanded the 
gaoler to detain him fafiriy, for fufpkinn of high weafon 5 
and it was faid this was- no caufe to detam him, becaufe 
thrs fecond warrant referred fo the firft, which was no 
warrant at all 5 befides, there was no fpetial caufeof fuf- 
preiem alledged, nor for what fpecies of treafim., Palm, 
558* tRol.Rep. 219. . . 

fn thr cafe or John Wilkes, Efy; it was refolved, that a 
member of parliament is intiried to the privilege of being 
free from arrefts in ail cafes, accept trea/on, felony* and 
actual breach if the peace \ therefore Ought to be 
difeharged from imprifonmeift without bail* Fid. Wilf. 
tar. 2. 159. And fee the opinion of the court of Com¬ 
mon Pleas, with rafpe£bt» iihprffohmenr, under' genera* 
warrants from the Secretary of State. Ibid, from fi. tyi 
to r6o. And from fi. *7$to 292'. f * 

In all atftioris, quart vd & armtt, if judgment be given 
againft the defendant, he Brail be fined and imprifoned, v 
becaufe to every fine, impitfonuitnt is incident: and there¬ 
fore where the defendant's fined for a contempt to any 
court of record, he may be imprifimed till the fine is paid. 
9 Ref. 60. But with re*pe& toimprifoning for the fine* 
in axioms of trcjbafs , the capmtkr fro fine is taken away, 
and other proVimms in lieu thereof made, (vix. by plain¬ 
tiff paying it, and being allowed in cof h.) per 5 FT. C J 
M. e. 1 2. See further as to imprifonmtnt, Black. Cm. 

1 F. 134, 136, 137. 3 F. \2 7. 4 F. 116, 218, 370, 
4*29. In what cafes perfons imprisoned may be delivered 
on bail; or by habeas corpus 3 (2 fc. fee Bait and Habeas 
Corpus. 

jmpsopjiatfott, Is properly fo called when a benefice 
eccleiiaftical is in the bands of a layman; and appropria¬ 
tion, when in the hands of a bifhop, college, or religious 
houfe, though fometimei they are confounded. There are 
computed to be in England 3845 impropriations ; and on the 
cliffolution of monafterics they were granted to lay perfons 
by the King’s patents, SAe. 31 /ft 8. c. 13. Fide Ap¬ 
propriation, and Black. Com* 1 V. 

i(mp?0tormcttt. See approvement. 

Jtnfottfarc, To improve land. 

Jmptufamentum, The improvement of lands. Car- 
tular. Abbut. (Utifion. MS. pag. 50. Or rather the im¬ 
provement itfelfi 

Jtt atltet fooft, In another’s right; as where executors 
or adminiftrators fue for a debt or duty, &c. of the teftator 
or inteflafe* 

■ 3 Dnbtattra, Profit or produft of ground. Covstll. 

3 )ubo;b anb fiPutborih Saxon. See Camden's Britan, 
in Ottadinis , where he feys, fpeakmg 0 f Edelingbasn, the 
barony of Rat rid Earl of Dunbare, which alfo was In- 
forow and Outbrsvo between England and Scotland* as we 
read in the book oflnquifttious, that is, (as he believes) 
he was to allow, and to obferve in this parr rite ingrefe 
and egrefe of thofc who travelled to and fro between both 
realms; for Englijbmen in ancient time called in their 
language an entry and fire-court or gate*-houfe, inborow. 
Connell. * 

Jltcaftllate, To reduce a thing to ferve infeead of a 
caftle ; and it is often applied to churches.•~~*$>fa\po/l mor¬ 
tem patris ecclefiam incailellatam retinebat. Gcrvaf. Dorob* 
anno 1x44* 

Jftt caflt cottffmiif. See Ca/u cenjmili. 

Jim enfu ptoWo. C&Ctr pjobKo. 

Jhtcnttftum, or fi&itcaulhlftr, Ink. propeer en- 

caufii- chart* vitium ubchri incipitbat. Fleta, Sib. 2. 
c. 27. par, 5. 

JNtcett&tatictf* Burning of houfes malicioufiy, to ex¬ 
tort fums of money feom thofe, whom the malefaftors 
fhould fpare, was'made treafoo the firB year of King H. 6. 
1 Hals's Hi ft . P. C. 270. The like offences of firing 
houfes and fending letters demanding money of perfons, 
ifir. is felony, by Stat . 9 Gto, X* e. 22. Vide Arfin, and 
Waltham Blacks. ] 
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Jlnceptldn. The fame perfon is patron and incum- 
bentj and he devifes the next avoidance; it was objefted, 
that by bis. death the church is void, and then the pre- 
fetHatkm h a che/e e* a&ieth and not grantable, and the 
devife takes not effeft till after the death of devifor, and 
therefore void; but held a good devife, becaufe it has in¬ 
ception in his life. Refi 214. 13 
cafe of Harris y. Anften* 3 Bulft. 42. S. P. 

The condition of a leafe was, that if he alien to any 
perfon during his life, the kffor might enter* Leflee de¬ 
vifes- it to B. this does not take «ffeft in his life, but 
has inception in his life. Rot. R. 214, cites D. 45. b. 
3 Half. S. C. cited?. 

Leafe to A. for life, remainder to the right heir of A. 
this is a good remainder to uefe upon the death of A. for 
the inception in his life. Rol. R. 315. cites 7 H. 4. 

InlUtution gives inception to a lay fee, fo that if a 
caveat be entered after to prevent tnduftion, a prohibi¬ 
tion fliall be granted, ar Rol . 294* Prohibition (M) 

//. 14. 

Httteraintp, Ss that which oppofeth certainty, where a 
thing is fo ambiguoufly fet down, that one cannot tell 
how to ut^er&aad it: and this is faid to be the mother of 
contention* The queftions of incertainty arife fomctimes 
on matter of record ; as writs, counts, pleas, verdifts, &t* 
and feme times on deeds or writings, or upon contrafts, 
&c. 5 Rep. fzr. Plouvd. 25. 

In law proceedings, incertainty will make them void; 
for all proceedings at law are to be certain and affirmative, 
that the defendant may be at a certainty as to what he 
fhould a&fwer, &? 7 . Plowd. 84. If the count and ver- 
dift in an appeal be incertain, there can be no judgment 
given thereon ; and it is the feme on an indiftment. % 
Mod. 121. 

IncerMinty in deeds renders them void; but fometimes a 
term for years granted by leafe, may be made certain by 
reference to a certainty 5 and incertainty may be reduced 
to certainty, by matter eft poft faHo t implication, &c. 
Plonvd. 6. 273. 6 Rep. 20. If there are two men of one 

name, ahd a devife of' lands, Iftc. is to one of that name, 
without any difiinftion, it will be void for incertainty; 
tho* perhaps an averment may make it good, z Bulft * 
18o> lscertainty in declarations of ufes of fines of lands, 
f$c. is nejefted in law; for otherwife there would be no 
eertaiflvinheritances. 9 Rep. 

Jlttceft* In the year 1650, when the ruling powers 
found it for their intereft to put on the femblance of a very 
extraordinary ftriftnefs and purity of morals, inceft and 
wilful adultery were made capital crimes. But at the 
relloration, when men, from an abhorrence of thrhypo- 
erify of die late times, fell into a contrary extreme, of li* 
centioufnefs, it was not thought proper to. renew a law 
of fuch unfafliionable rigour. And thefe offences have 
been ever finc/left to the feeble coercion of die Spiritual 
Court, according to the rules of the Canon law* Black* 
Com. 4 IT* 64* ’ See Lewdne/s. , 

3 ntbantment> There were formerly two fevers fia- 
cutes againfi this imaginary offence, writ, 33 Hen. 8. r. 8. 
b* 1 Jae. u (■ ra. But now, in wifer times, a Batiste 
hath been made, ndts. (9 Geo. 2* c. 5.) on more rational 
grounds, vim, that no profecuttnn JhaJJ, for the future, 
be carried on againil any perfon for conjuration) nukth* 
crafty fir eery y or inchdktmont. But, the mifdemeanor of 
perfons pretending to ufe witchcraft, tell fortunes, or 
difeover Bolen goods by fltili in the occult fciences, is Bill 
defervedly punrfiied with a yegPs imprifenxnent, and 
Banding Jour timet in the pillory. 

Louis die Fourteenth of Frame, thought proper, by an 
edift, to rcBrain the tribunals of juBice from xieceiving 
informations of witchcraft. Felt eare Steel. Louis Xtv. 
Mod. Univerfi Hifi. XXV;. * If . 

JtactatsttY, (incantator) la ke who by charms conjures 
the devil ; qoi car mini bos vel cantiunculis dsemonem ad- 
jurat : and they were antiently called carmina, by reaibn 
fo thofe days their charms were in verfi. 3 JnB. 44. * 

llitclymmfo, (incantatrix} A woman who ufes charms 
and incantations* See Conjuration. • 

%n€bmm> Signifies topee, dr grant any thing by an 
inftrument in writing : coneefit $jjfi muti terram iffim iff 
inchaftavit, utpofteffiofm r &t. Matt. Parif. anno 1232* 

3l»tb 



«r€s»Mt« % -*ftes fan m i toMfe'* jS&iik'- 

mmhaim; which k ip:W NtotwkfrMl gctog Av&rnft, •fife. *!l which 
gkon upon to cevotorTb$i«& pfaee* ofito ftoiic If. 8. c. 6.. 3 &/. 17; >8 ' r MltkAi */. .g.ijjL I( 

tow Of fate j #4 in to #« toe, - the ^goods * 0 - to ' itorfototf **& fr&dmft b/tooitoto. 


,to* of fate j toift to fteaft time, - the goods tftsfex 
fold are -divided bnt& fees* Minted papers of avM^i, and 
to condition* of &le t wre to forthwith 
when thc goodi art^pokdto fele, ntollptk m 0 img 
candle, about ad tohio^^ Wi hi#; 

der when toeftgdfe gge* .<atf f * 4 » imkied to thrldt,#,|di^:" 
eel lb expofedu It aaydw*fic# Mmm® inodidtoefe 


/w*to*£yet /r^rU'pvmfkkltk by thdordihaiw* 
.-I kr. 7. >. 4. ^ja^SBwi‘7' 

J I* tod* Wfc of for a proto, 

foj 77 *# 


to be pat up again * to #^Ji#?Wdd.0 |r ic%r4? 
to the bargain* and Ml 

in tofe cafe*# ihekpodw ftm-toep ftM 

none (ball bid Wfs&ana certain ^ to,\inoiwj ton. atom; 
hath bcforc, i£c,: Mmk &£&; < , / " 

Jntihtnt,; It a, ibing^Mitily MmAfetib 

upon, appertaining to*' 'W ■ 
worthy or principal; A 

dene to a mawo^'and a: conk .--iftpr' ; ai; ’-i* ' 

ahefc are fo inherent co aMr tKegroAi 

of one the otto ii granted* -eto^ 

' by releafe, 1 or feved by e xcepdoe §efc icdfiftf 

Ktitb. 36. i /a^ *5’ii ■ Rto fe i 

timber erect /are incident to 
and charters, and a way to 

mowers'.ftifoefe 4 b sent i-. t*ft* 

151. Tenant fit life orye'ar^ tsrdws^pSfti^si 

cuovers of wood. v* ity*. 4*;;' : :m «er,tsdti 

incidents to eftaces-to 1 at to W> $ %uoiftftble ! of 
to fulfil a recovery, fife* 1 jtyfe **£*: USf-&fc 39. 
Incidents are needful to the lots $$ of tot to which they 
are incident $ and the law fe tender of them. B*l> 39* 


to $t fonhd efifc by force of the 

toF 1 ;d*totofbitofrIting* are feppo&d to 
bad* “toA.givaa'^f: v b^^hcd^j';Cdmmon^aw being no-; 
\- ^d thing 'elk/teit.,|ftQi^ 4 f hmng' 'fephv the ahiverfai agifee-' 
‘Wdnt' Of King’s confent h 

&■ ‘ .life frffcripttoi', fnch 
'm the mh^dpihii* which hdve exited 

r »to, ^toc' o«i,bf. ^hit«' looked upcm ih 

' law ■ to.' : W. >5hd idhAiwfa by wftidh the 

"%* v 'Kiig , »^hfe»t.'ajk^thbr b^ adiof mt- 


If a man, either by grant or prefeription, has a right 
to a wreck thrown on another^ land, of confequence iie 
has a right to a way over the. feme land to'take it; and 
the very poCeffiog of the wreck is in him before feifure. 
-6 Mad. 149. Pafc/j, 3 Ann* £. R. Amn\ See 14 Vi*> 
Alt* tit. incidents* 

3ncUstt0atc, k mentioned in the : 2 tom. 

p* 5<;&. and fignifits to fetter a horfe, viz, Mr inclno- 
det pnlffridum JUgii daljt ti pjihfridnm 4 mdtcanm^fAc* 
jtutaufa, A noihe-dbfe, or inelofure near the hett. 
—Dicunt per fmr&mtntum fuum % yW capitak 
%>atet per mmm-turn nwra'tetofsj i%lfeL ?aroch, sfenti- 

quit. png. a' *. 

Uncle, To a^hat dato li^le, 4 JP//A fcr ML r» s ; 
/ a. 7 Abm* ,/.f. / «4* nJfim. Jf. i, r.ai, 

31 nclo(ureo* Tfciwing ,down r yindofures is an offence 

_ r ■<». _l_)l _ 1- ■ - -j* ^ !..*-«-.■■ _w.!J" ‘iliLi P J * 


'^‘ap*^o. :AiRet; Mr. Sts, 513;. 8 Mfp* 1x4. 

Vm&G**'; ift 47 *i 3 t . ‘, ••;• 

y:^ ; l4ik|dant i th x f ‘-3ln*lip8|tai -Ik^hfiiiheiti^.' ’ ■ An tatopweM heredi* 
#wtnt;la * ; 'right iffumg o^t of a thing corporate, (whe- 
it¥f of cattcetiiihg, or annexed to* or 

Wtahi ■ ;ii^^i^%iifeba;t!hamiite. '■ €** Iff* to, do. k it not 
iftftble ofymfte*. itfelfi. Something' collateral there- 

# • ; $Ar' ip.' w® lut'br an pffu belong- 
rat to which they ing tC jM^r, ^ aCCdi ^i-M\^k^cirtns $ tox- 

hem. Bwa |9» p<we^ r beirt«fehmeta^ be al- 

'* ; ■ '■ mp ken* always.Ikhdlea: 'WMl 1 heredkaments 

ion,. has a right to fott of '&&&&*, • wM 4 A v .fhSere^ >; a^t tip fnp- 
‘ confequence he ported by that fe$ft$£e; apd may toong dr hbt bdlong 
to take it; and to it* without any viable idteratfep themh. Their ex- 
m before feifere. tflehce Is Rteerft in idea ihd abflfafied totemplatldhi 
m\ See 14 Vi*, tho^ their edfedks pnd prdftta toy be filkoeiilty bojdfls 

our bodily fenfefc N; B. The hfojSs produced and fhh 
Me/fice*, 2 raw- thing or hereditament Which prodheei tnem, are very difi* 
r/a. |r j| inclao* ltonc. Black* Ctov t P* ao. 

3nereiei(Atttiix, Ipcreafe or itormment) to which 
e near the hott. was oppofed AttrwanPim dr totexxient.^-^^tomds to- 
fwea *frmm fif <fe iixcjtoentb•xp/#. Parodt. Antt<|. 164. 
. Faroch- % AAd-^itol to/ Ai ’Hum 
hp*d v tjfr. where tt it meant a pared of grotto inclofed 
V/A fey ML r* S ; to of a commOlJ Of improved. 


panifeable by our anfidntiaw 1 1 


ffnettoto^fe (Fr. i* e. a graining of a 

thing) Stgalhet ah mimM gaining upon the riglit or 


4 d. But if the lord tf't mp&rityhfe part of the wafte 
or commoifc and ddh not leave fed^iem for the com+ 
mosers, they may break do*$ ftdh inckfere, or have 
writ of e®fb. i & 4 JM*& •JtoPg 8 ''waftes or coro«* 


6 <?**. 1. r. 16, Throw 
^ iso he ponlihed with t* 


s 5 ?- 8 { fo '#*' 1 2ft '#' 23 ’C«r v . ^crfons ob- 

[ing^ltke^toffg; ; br-ftv«Aes difebled^ fif 10 ^ 3. u 


ate*. 13 EL x. c* poilfeffion Of another msm. Asyherc a man fits his hedge 

b part of the wafte or waUdob far into thegrdUnd Cf hh neighbour, that lies 

iem for the com* next twpm, he is faid to make incroachmeuit upon him: 

inckfnre, or have and a'r^tdefaid to be incroached, when the lord by di- 

v. •.»«.. 3 w T « iapT v ^rge waftes or com- ftrefe of «htoi)ifecorapcltf bh tenant to pay more than he 
moss in thw <1^ tfee cbtfitCywith the today «$*'-fraPMfcetji ffr. ; 0 ^. 33* And feme- 

tofent 0 the lords ortonpft, 4^r. toto‘ be inckfedt.«: times thfe word it applied to ptofr; fir the Spencer/, fa- 
£xdh part Whereof fetdl be for the beneht of pooc ftltkgy- tor amito* it is feid incroached Unto tom reyal fewer 

too* ‘whbtf livings are udder 40 L a year* # *nd authority, amp 1 ML 3 . Avid the Admirals and their 

idtoftto* who may grant leafes fer, twtoy^to : yM%. deputies did incroach |b tomfityes''dltof jiirMaions, 
fegf. in W:4» . - ' ' ', ■),; ;ty’A./2. r.3. ^ ! "■ /., '' ( ' 

■ to iii^iAs'^ood , lqr-'*he jtotttont, (from thc L&t* wv*m, to mind dili- 

neighbpuring tpwhv* it ML t<Jt* 1. 3 & 4 ^ gently) Is a Clerk who is remknt pW his benefice with 

~ 1 - - 1 - ~u-inclofores in cure; and is fe called, tockofe he dbes chi <$$bt to beml 

fedtong*** 3 fif 4 ^ his ftody m the to oto of to church to 


Wjfi m/sr v vW 1 ’ 

, fttd&e wbod, or dMroying them, P^ifeed, -fifr. 
fife."V*;y'i •' ■'• rtf^lftriau e* «. ‘" giff. fiSf M. r. 10. /9* 

5 6 &#:,*;*'«. #*v',^.4^***^' 

I* wiA 

wiltir atotori if 'they be wM 


which he bclbnge. *. jC&'.iiti* 116. ‘ Whto an incumbent 
is put out without Itfijprbcefir;' fie ifeSl'fe at large to fee 
for his remedy atw v “* * ^ v ; * ^ ‘ “ 


for his remedy at wto^ir hepliafetfi^ fesfc. Seat* 4 H* 4. 
cap. *%* ScgiMeaf^ffes.' 1 t^'gto'i'apa tit. Church* 
3 lnfltoty*to^i!& ^mi<kg 4 i Pureba/e, and 14 Pi*. 
Air: 1 If- '* ' 

The ftcUjMdg dr being fubjeft to a 
Or. axttetomtot:' fo incurri afiiti is to be 


bpokl; Wbiik&t 

Where perfons are w#- 
tototo themfel'ves, is a crime:tot 

may be committed in ftotof cafes, and them are divers 
degrees thereof* W in cafe of dr having more 


r*; ; 4 to'.Orv itocementr fo- incurri afotti is to be 


er* if they be wM uajtilfe;t<3t r A»bdhtoS>^ 3 ^a.T ceidtoak or punifem^nt.— Statutum 
bpoki. Whitlows ^totostojr'- Dominis W JUgi inCur- 


3jIfepMWV ufed in declaration? % and 

-!a«(''pitoto^‘g^;Wto^ to 1 * indAsted unto another in 
any cetoio feih; add the law creates it: it is alfo an 
a&roH Ihereupon,' And it haf been held, that action upon 
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jnwcimable, (indecimaiilu) That is not titbabk, or 
by law ought not to pay tithe, t Inf. +90. 

InKfeiOblt. or 3«®eftaiIW«, Is wk tmj bc d ** 
faited or made voids M a good and ivi'ftafiUt efiatt, 

W 3 jnBtfta 0 bte Si^tO tfte The doftrine of 

hereditary right does by no means imply. an .ntfefiMU 
right to the throne. It is unquestionably m the breait ot 
the fupreme legiflatlve authority of this kingdom, the 
King and bothHoufes of Parliament, to defeat this here¬ 
ditary right; and, by particular entails, limitations and 
provifions, to exclude the immediate heir, and veil the 
inheritance in any one elfe, This is ftri&ly conionant; to 
our laws and conftitution; as may be gathered from the 

_ « f 1 • L's.iViim Hrtrvb Af 
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which we may ooicrvc, ^ . T! .7 

ceffarily implies an inheritance or hereditary right* ge¬ 
nerally fubfifting in the royal perfon} fo the word “ foc- 
« ccffors”, diftinftly taken, muff imply that this inhe¬ 
ritance may foraetimes be broken through; or, that there 
may be a fucceffor, without being the heir of the King. 
Black. Com . i V. 195. it is a doctrine founded i» reafon 
and the nature of things, which doth not require a com- 

3 limfftlfU 0 , A word fignifying one that is impleaded, 
and refufeth to make anfwer: Et pr*Ji8m J. mbtlfitjcsi 
aim contra feEam ditl. Richardi, me volmt pmtrefcin tn - 
quifitionm aliqnam j confidtratumeji quodtanquam mdefenlMS 
fit in mifericordia, (Sfc. Mich. $6 H. 3. Rot. 4* 

ilnhemnittf* On th c appropriation of a church to an) 
eollege, (Ac. when the archdeacon lofes for ever his in¬ 
duction money, the recompence he receives yearly out of 
the church fo .ppropriate, *t,ud. at it. more or left, u 
a penfion agreed at the time of the appropriating, i» 
called indemnity. MS. in Bibl. Cotton, p. 84. There is 
an indemnity from penalties, of perfons who have neg- 
le&ed to read the morning and evening prayers, accord¬ 
ing to the Book of Common Prayer, and to fubfenbe the 
declaration, (Ac. See Seat. 9 Gw. *. c. 6. and other in¬ 
demnities by various a&s. . . . . , 

Unbctlture, (indentura) Is a writing containing lome 
contract, agreement or conveyance between two or more 
perfons, being indented in the top anfwerable to another 
part, which hath the fame contents. Co. Lift. *29. M a 
Seed or writing begins, this indenture S! fc. and is not in¬ 
dented, it is no indenture { but it may work as a deed 
poll: but if the deed is actually indented, and there are 
no words importing an indenture, it is nevertheiefs an 
indenture in law. Woofs Inf 2ZJ. Cro. Eliz, 472, 
A deed of bargain and We of freeholdJands, be* mutt 
be by indenture, implied, (Ac* St at. %7 Hen, 0. r.,io 
Words in indentures, though of one party only, are bind 
ing to both parties. Cro. Elix, 657. But the in¬ 
denting is now confidered as of no conference. Tis a 
general name given to a variety of deeds, beginning with 
the words, This indenture, !**. 

3 nbia Company. See EafiJndlaCempany. 

TRtitiU tfoob*. A duty upoif India linens ud 
exported, 1 Ja:. 1. c, $. All India goods to be fold bj 
inch of candle, 9 (A 10 W. 3. c. 44. / 69* A duty o 
5 per cent, upon India goods, 9 W 10 W* %. c. 44./. 70 
Additional duties on wrought filk, (Ac, 9 (A,to W* 3, c 
44. /. 80. 11 y 1* W. 3. c. 3. Made, perpetual, ; 
Am. c. 7. and part of the aggregate fund, 3 Gw. 1 c. 8. 
Drawback on exportation, 11 (A ih W. 3, c. 3. / > 
Several India goods prohibited to be worn, or to be im 
* ported in any other port than London, 11 id 12 W< 3. c 
iq’ 10G. 1. c. 'll. wrought filks,Csfr* to be wareHoufo 
till exported. 11 (A 12 W % 3. c. »o. / a Proof to ll 
on owner, 11 (A 12 W. 3. c, 10. / 4. No duties> 
the half fobfidy, ntf 12^.3. r.io./„io, Thetjw 
mulUns and painted callicocs explained, 12 13 W ) 

11 / 14. Duties on japanned and lacquered goods tc 
be paid ad valorem, 12 fcf *3 ^ 3 * * 1 *’ A f 5 - 
rated India goods to pay cuftom as fold at the fale, 2 ftf 
Am <* 0. / 6. Security to be given for importing th 
goods to Great Britain, and paying the dutiesty Am 


3, Bonds for exporting India good, tob* 4 eH«pd 
rp, if no profccution within three yenn, 8 jfc». 

/ *4. India good* to be carried » Maed 
England, j Gee. t. ell./ I*. P««»d filk., calficow, 
b r r. not marked forfeited, 3 Gw. 1. n- /• *>• 
India goods carried to Ireland, JerJey, Cmrnfiej, Aldtrny, 
Sari, or Man or the planutions, not Ihippcd in Croat 
Britain, forfeiture of fliip and goods, 7 Gw. 1. c* f* 

The time of fale for unrated India goods, enlarged 
to three years, 7 Gw* 1. r- *!• /* u* The 11 (A u 
W. 3. c. 10. foall not extend to any goods made up in 
urniture before the 25th of Dtcmkr ijzt* to Geo. 1. r* 

1, . Foreign goods may be taken out of warehoufes and 
.efrclhcd* 1$ Geo. 2. r. 31. /. 8. Unrated Zajt-Inds* 
goods to pay fubftdy of.5 per cent- 21 Gw. 2. r. 2. /. 2. 

JttTdwWt, Is a writ or prohibition that lies for a pa* 
\ron of a thmh, whofe clerk is foed in the Spiritual Court 
by another clerk for tithes, which amount to a fourih 
part of the profits of the advowfon; then the fuit belongs 
to the King’s courts, by the St at, Weftm. 2. e. 5, And 
ihe patron of the defendant, being like to be prejudiced 
in his church and advowfon, if the plaintiff recovers in the 
Spiritual Court, hath thiaineans to remove it to thcKing’s 
court. Grig. 35. Old Hat. Br. 3 1 . This writ may 
be alfo purchafed by the parfon foed ; and is direfted as 
well unto, the judge of the court, as unto the party plain¬ 
tiff, that they do not ptocced, tAc. But it is not to be 
had before the defendant is libelled againit in the Spiri¬ 
tual Court, the copy of which ought to be produced in 
Chancery, before the inditavit is granted^: and this writ 
mult, be brought before judgment given in the Spiritual 
Court $ for after judgment there, the indicuvit is void. 
New Nat. Br. 66 , lot. The Writ indicavit noth not lie 
of a lets part of the tithes, b’c. than a fourth part of the 
church; if they are not fo much, this being formifed by 
the other party, a emfuhaihn lhall be had* Ibid. 1 he 
patron of the clerk, who is prohibited by the /W/W/, 
may have his writ of right of the advowfon of di/met , (Ac* 
See Black. Com. 3 V. 91. 

Remedy for the patron difturbed by it, 13 Ed. 1. ft. u 
c. 5, / 4. The Ecclefiaftical Court may hold plea of 
tithes not amounting to the fourth of the church, St at. : 
Circumfip. Agatis, 13 Ed. 1. ft. 4. It lhall not be granted 
till the matter is conteiled in the Spiritual Court, 34 
Ed. ufi. 1, . . r 

JutnfO attfc 3 Rnt>igo, Reflraints on exporting it from 
the plantations before it hath been in England, 12 Car . 2. 
r. 18. / 18. 15 Car . a. e. 7. / 9. To what duties 
liable, 4W&M. c. 5. /. 2, Indico may bo imported, 

7 Geo. 2. c. 18. 

For the encouraging the making of Indico in the Britijh 
plantations in America, by the Stat. 21 Geo. t. c. 30. a 
pnemium of 6 d» per pound is allowed on the importation 
offuch indied* . 

Itnttfftepj (india&tui) When any one it accuied by bill 
preferred to jurors at the KingV foit, for feme offence, 
either criminal or penal, he is fold to be indited thereof. 
Cowell. . 

JnDfftfO, The fame with indiftment. Nonnunquam 
enim fount accufotims de fmfia, (A indiaiones vulgutiter 
foe appellate* Du Frcfoe. 

Jutriftfon* IfotdiBio, ah indicendo) Was the fpac* pf fif¬ 
teen years, by which cumpuwtion charters and publick 
writings were dated ax' Rome ? Hkewife antiemiy ih 
England, which we' fold hot on# in the charters of King 
Edgar, but of King Hen. 3. Am by this. account of time, 
which began at the difmiffon of tbt Nicene Council, every 
year ftill fncrcafed one till it came W fifteen j and then re- 
turned againj making th tforfo, focond indiBm, (Ac* dat+ % 
apud Chippenham, 18 die Aprils, indi&ione nona, and 
pom. 1266* . . f . , 

3 Enbittmcnt, {indiBamcntmy ftom the Vt. tnditer, u e. 
deftrre nomen olknjue, itfdicare) Is a bill or devlarawm of 
complaint drawn Op in form of law, exhibited for fome 
offence criminal or penal, and preferred to a grand jury; 
upon whofe oath it is found to be true, before a judge 
or others, having power to punilh or certify theO&nce. 
Terms de Ley. Lamhard fays* A« Indictment is an, accu- ^ 
fation, at the foit Of the King, by the oaths of twelve * 
men of the fame county, wherein the offence was com*" 

mitted, 


A 
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mined*, returned to inquire of fill offences ki general in 
the county, dctertoinableby Ac court intq whlchAey 
fire returned, and their finding a blit brought before then* 
to be true; but when Judi accufetionis found by a grant} 
jury, without any bill brought before them, and afterwards 
reduced to a foamed indiOment, it if Called a prcietument; 
and when it is found by jurors returned to inquire; of that 
particular offence only, which k indited, it is properly 
''called an inquifmon. Lamb. lib. 4. cap* 5. By Pulton, 
an i«dt8mem is an inquifition taken and made fytwdvemen, 
at Ac leaf, thereunto fworn, whereby they find andpre- 
fent, that fuch a perfon, of fuch a place, in filch a taunt)* 
and of fuch a degree, hath committed fuch a treafon, ft* 
Jony, trcfpafs , or other offence, again ft the peace of the 
*King, his crown and dignity. Puli* 169. An kdiSmm 
by Lord Chief Juft ice Hale, is only a plain, brief, and! 
certain narrative of an offence, committed by any per* 
fon, and of thofe neccffary circumftances, that concur, to 
aicertam the fad and its nature; there is great ftri&nefs 
required in inditimenti, where life is'in queftion ; there* 
fore very nice exceptions are allowed, t Halt's Rift . #. 

C. 168, 169* 

Why called a bill of indi8mtnt. 

A bill of indiQmnt is faid to be" an accufation for Ais 
teafon; bccaufe the jury that enquired! of Ac offence, 
doth not receive it, until Ae party that offereA Ac bill 
appearing fubferibes his name, and offers his oath for the 
truth of it: But it differs from an accufation in this, that 
the preferrer of Ae bill is not tied to theprdof of it, upon 
any penalty, except there appear confpiracy, htaundf. 
P. C . lib . a. cap. 23. 

But if any one prefer an indictment to Ae grand jury 
for any criminal offence, without probable caufe, and 
the bill is not found, or the party is acquitted, aCtion lies 
for a malicious profecution. 

Of the preferring and finding of the bill, and of the 
grand jury, fcsV. 

AlAough a bill of indictment may be preferred to a 
grand jury upon oath, they are not bound to find Ae bill, 
if Acy find caufe to Ac contrary ; and tho* a bill of in* 
di&mmj be brought unto them without oaA made, they 
may find Ae bill if they fee caufe: but it is not ufual to 
prefer a bill unto Aem before oathbefirft made in court, 
Aat the evidence Aey are to give unto the grand inqufiil 
to prove the bill is true. Pafch* 23 Car . B. R, t 2 LW* 
Abr . 44. The grand jury are to ffnd the whole in a bill, 
qrrejed it, and not fold fpecially for part, &e. tHawi. 
P. C . 2IQ. 4 According fo ^actmqti law, every in* 
diflment muff be found py ti^lve jueii af Ae ieaft, entry 
one of wham ought to hi if the fame county, and returned 
by the fticriiF, or oAer proper officer,wjAout Ah notnixU* 
tion of any oAer* and tq be foemti,':npt under any at¬ 
tainder of felony, nqr oudaws, &c* Apd any one under 
profecution for a crime, before he is indl&ed, may except 
againft or challenge any of Ae perform returned . Oh the 
grand jury ; as being outlawed, returned at the iaftaftce 
of Ae profeedtor, or hot returned by Ae proper dmcer, 
&c. zHawh. 215. By ftatute, po in&imat Ml be 
made but by foqueft of lawful men returned by fee- 
•riffs, tfsOVl A i tap. x. And If a perfon not m* 
turned by the %riff on errand jury, procures hit name 
to be read among Aofe of oAers wbb were dually re¬ 
turned, whiropph hi is fworn of the jury f he m*y be 
indi£fed for iian^^edr au 4 ihcfoSBrne# found by fuch 
ajuxy Aall be jvbkU- Slat* 11 Hen* 4. tap* 9. 12 Rep* 

t $jh&ifi* j*!#*?** '#;*& t* ac *> ' 

Wmtids to tike mdiSments 1 whief 

' Aey did byrotf tnd^^d,; 'Om part whereof i£mained wi tit 
Ae iuii&ifh ;' ij 1 w* * # 4 - }< JblUces" of peace 
have hO' {Kn^refeilhg tylfnditfupMto for crimes, but what 
is given them by A& \ A n 4 u is laid juftkes 

of peace in fdnoni, , ©#h*kt dn an judgment, try and de¬ 
termine Ae offence in one and the famefeffions in which 
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the offenders are indited* HHL n Car* Cro* CM 430# 
448. . And indiaments before juftkes of peace, &ay 

be removed into Ae court of B, R. by certiorari : ; But an 
mditiment removed by certiorari into B. R. may be fent 
back again into Ae county or place whence removed, if 
there fee caufe to doit. Mich, aa Cur. 

Of appeals. Sec* 

Before Ae ftatute 3 H. y.e. iv it was the common prac¬ 
tice not to try any man upon an indidlment of murder, 
before the year and day were patted, to bring an appeal, 
left Aat felt Humid be prevented : And appeals are to be 
generally preferred, to indidments. 3 H* 7. z Hanoi. 
214. As an appeal is ever Ad fait of the party; fo an 
indi&ment is always at the fuit of Ae King, x Inf* x 26. 
And till the feature ,1 Ed, 6. if a man had been indi&ed 
and convided of felony, (fit* and Ae King had died be¬ 
fore judgment, no judgment could be given, bccaufe it 
was at Ae fuit of Ae King f and Ae authority of the judges 
who ihould give Adjudgment wag determined by nis 
death; but by that ftatute judgment may be given in Ae 
time of another King, y Rep. *9. 

An indictment it not at the fuit of the party , nor it 
he interested. 

An indidmcQtil the King’s fuit; for which reafon the 

n wko profecutes, is a good witnefs to prove it: And 
tinages can be given to the party grieved upon an 
iadidxnent, ot oAer criminal profecution, unlefi portion* 
larly grounded on feme ftatute ; but the court of B. R. by 
the King’s >fivy Seal may give to the profecutor a third 
part of the fine affeffed for any offence; and the fine to 
the King may be mitigated, ih regswto the defendant’s 
making fatisfadion to a profecutor for cofts of profe¬ 
cution, and damages fuftaiited by the injury received. 2 
Hawk* 2io. 

Of proceeding by indictment . 

No man may be put upon his trial for a capital offence* 
except on an appeal or indictment, or fomething equw 
valent thereto. H* P* C • 2x0. And all indictments 
ought to be brought for offences committed againft the 
Common law, or againft feme ftatute ; and not for every 
fligHt mifdetaeanor. Trin* 23 Car* B*R. 2 LHl. 44. 
Where a ftatute appoints a penalty to be recovered by bill, 
plaint, or information, it cannot be by indi&ment, but 
as directed to be recovered : An indiftment will not lie 
where another remedy is provided by ftatute. Cro. foe. 
643. 3 Salk. 187, 

Where cm indictment will lie , and for what offence. 
Sec* ami whore not. 

f 

Indiaments are for Ae benefit of Ae CortmonwealA, 
and the pubUck good j and to be preferred for criminal, 
no trmV matters: they may # be of high treaibn, petit trea- 
fon, felony, trcfpafs, and in all forts of pleas of the 
crown t but not of injuries of a private nature, which do 
not concern Ae King, and the pubtick. 1 hft. 126, 
303. 4 Rep. 44. An indktment lies againft one for 
ttffaulting and ftopping an oAer on Ae highway, being a 
breach of the peace. ^Hitl. %t €ar. Jc lies for cheating 
a perfon at play, wiA falfe dice, or any v other cheating: 
but it is not indictable for one man to make 4 fool of ano¬ 
ther, in Ae cafe of cheat# getting money, itf c* tho’ a&ion 
may be brought. 1 479* Except in 

the cafes fpeemed itt Affttift of 30 Geo* 2. c* 24. common¬ 
ly called the ftafofe of Falfe Pretences* 
hds&nUi;?- will * : aot fie for a private nufance, wherein 
action on the cafe Only lies;»and where a perfon is in- 
>hkh is not indifeable at law, but for 
wh&h action ftmeld be had; or if a man be indited for 
feandatwais ikwSl, np calling anoAer rogue, tfc* fuch in* 
diBmirttrnd^^cAigcriif for private injuria are to be re* 
dremd:k"f^A r daim* 2 Lill, Abr, 42. But where a 
perfon kWten, he may pfocecd for this trcfpafs by in* 

'Mmnt# #r *s well as aftion. Paftb .%4 
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Car. B. ft. And where Jnjn action on the cafe* $ de- 
fendant juftifies for word?, as mailing the plaintiff* thief, 
t£c. if on the trial it be foynd for the defendant, ind\i&- 
mtut may he brought forthwith >to,try the plMouff for the 
felony, ffieh, 42 Car. f, &, * LiU. 44. By Holt 

Chief Jufticc: If a civil *&io# pf trover be brought for 
goods taken, after recovery the party may be indited for 
trefpafs or felony, for the fame tubing: But if the hr It 
profecution had been criminal/ as an mdi&ment for tref- 
paff* fer*. and the crime appWf P> V felony ; thereyou 
cannot have verdift or judgment OP the iniimmm for tref- ; 
pafs till the felonyjs tried, it being the inferior offence. 
Hod, Caf 77. Tis faid that trover He* not for goods 
ftidep, until the offender is copvlfled, fdt. on indiament 
of felony* * Hafts P. C. 546. A parfoa may be 
indited for preaching agsioft the government of the 
church, the civil and ecclefiaftic.al government being fo 
incorporated together, that one cannot fubfift without the 
other; and both center in the King 3 wherefore to fpeak 
agaipft the church, if within t^e statute 13 Car. 2. Sid. 
$9. i fiflf, Mr. 959. And a parfoji was indi&ed for 
pronouncing abfelutibn to jperfons condemned fortneafon, 
at the place of execution, without (hewing any repentance. 
5 Mod. 363. Alfoa parfoit hath been indited, and fined, 
tyc. for drinking healths to ihe memory of traitors, 
3 Mod. fup. 52 . 

Of the certainty required in indi&wmU. 

Indi&mtnti ought to be more ccrfain than common 
pkedmgs in law, because they are more penal, and v> be 
aufwer^ With more preciffon. Hill. 23 Car. B. R. They 
mult be precife and certain in every point, and charge 
(ome offence in particular, and not a perfon as an offender 
pi general, or let down goods, ids. ffolen, without ex* 
preffing what goodsj and it ought to be laid pofftively, 
not by way of recital, idc. or be Supplied by implication. 
Cro. Jac. 19. 2 Hawk. P. C. 225, 226. Indiaments 

muff let forth the Chriftian name, furname, and addition 
of the place of refidence of the offender; the certainty 
of the time when the offence was done, as the day, year, 
isle. and. the town or place where; the nature of the of¬ 
fence, whether trealon, felony, fcpV. and the value of the 
thing by which it it computed, And in indiament 
of murder, the length and depth of the wound it to be 
expreffed : the value of things ffolen is to be fpecified, that 
it map appear whether grated or mit Iprctnyi and of the 
thing that does the felony, which is forfeited to the King; 
and tta difEien&POS. of a wound inyff be expreffed, that it 
may he jud&d whether mortal. 1 I Jen. .cap. $. 2 Inff. 

31$. P. C. 264. Woft't mb. Sea. jo. In treafon, 
according to our old books, the indi&mmt muff fay pro- 
ditorie , and conclude contra ligeantia fu<c dtbitim 3 in 
murder, it is to fay murdrayit ; and if the killing was by 
Ihoodng, or with the hand, idc. it muff fay percujjh ; 
in burglary, burglar iter, or bargalariter; in rape, ra- 
puit ; in felony ,/Semee s in larc enftifehme cepit ; m&ihem, 
maybmavit, 6v. And in all t&fo cafes, and iff crefe 
paifes, the indi#wm ought to be iri id amis, and conclude 
contra pacm, which ar* words to (hew an offence gene¬ 
rally ; and if the offence i> created by ftatute# it muff oon- 
clude contraforworn ftatuti* idc. fRkp. 39 # 4ft* $ Rtp. 
121. II. P+ C. 206. Thefe words the law hath appro¬ 
priated for the defeription of offences, and none other 
will fypply them. [Now lawproefccding* mm Mnghjb, 
ftmilar words in that tongue, muff be ttfeft. . 

Of faults i» indiaments, nuhat. Jhall be fatal, and 
what not. 

The omiffioi of *ui id amis id contra pactml is Wiped 
by ffatute 4 fisf 5 Ann. t . »6 , Fatfe Latin , in thh former 
cpiurfe of proceedings did not hurt an indiament, if by 
any intendment it could be made good ; but if any word 
was not Latin, or allowed by law %%& word of art; or if 
it had beep in/enffbfe in » material point, the india¬ 
ment was info flieijent* 5 Rip* 121, 2 Cro. 108. 3 Cro* 

461. An indiarnept ihould not be fet affde fbr a falfe 
concord between the fubffaotivc and adje^tvc, idt. the 
expreffions being ffgnificant to make the fenfe appear. 
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f Co. ktp. iei* Bet an indifiment again!! two or more,' 
laying the faS in the lingular number, as if agaiuft one, 
hath been held infeufficiefit fer the incertainty, z tfa wi. 
238. A mifnomer of the defendant's furname, will not 
abate the indictment, as it will in cafe of the name of 
baptiffn; and if there be a -miffeke in fuelling, if it 
founds like the true name, it is good. 1 mu. 5 . A per* 
fen maybe indited for felony again ft an Unknown per-, 
feoj and when the namu of cme killed i» unknown, or 
goods are ftolen from a perfon that cannot til known, it 
is fi(fifeieat to fey in tffe iiHli&ment that one unknown *wat 
killed by the perfon indiStedy or that he fioL the goods of ono 
unknown. Wood’s Init. 624. But tbo’ an indictment 
maybe good for ftealing the goods cujvfdum ignoti, of a. 
peifbn unknown, yet a property muft be proved in feme 
body at the trial; othcnviie it ihuli bo prefumed to be in 
the prifener, by his pleading Not guilty. Mod. CVy* in 
L . id £« 249* Where a perfon injured is known, his 

name ought to be, put into the indictment. 2 Hawk. 

' 

Of the day or time. 

^ If an indi&ment be j^nerally of offences at feveral 
times, without laying ^ny or>e of them on a certain day; 
as if it be laid between , fueh a day and fech a day, it 
hath been adjudged that the indictment is void: But a 
miftake ih not laying an offence on the very fame day, on 
which it is afterwards proved upon the trial, is not ma- . 
Serial upon evidence. 2 Hak»k. 236. And it is faid, the 
crown is not bound to fet forth the very day, when crea- 
fen, Idt. was committed: Evidence may be given of a 
treafonable confpiracy, Idc. at any time before or after 
the time alledged in : theindidment; where it is laid on 
fuch a day and divers other days as well before os after, 
becaufe the rime is only acircumffancc, and of form feme 
day muff be alledged; but it is not material. 1 Salk. 188. 

Of the venue or place. 

If no town or place be named where the fa& was done, 
the indiMount (hall be void ; tho^a millake of the place in 
laying the offence, is Of no fignification on the evidence, 
if the fa& is proved at feme other place in the fame coun¬ 
ty, H. P. C. 264. X Hen. 3. cap. 5. Inditlwnu for 
fa&s committed, ought to be laid in the coumy where 
done; and the town or pariih in which committed to be 
fet forth, tdc. And if, upon’ Not guilty pleaded, to an 
indiament, it (hall appear that the offence was done in a 
county different from that in which the istdidment was 
found, the defendant (hall be acquitted. H. P. C. 203. 
Kel. 15. At Common law, if a man had died in one 
county, of a wound received in another, he could hot re¬ 
gularly be indited in either county, the offence not being 
complex in either; and no jury could inquire of what 
happened out of the Hants of tkeir own com»ty : hut by 
the ffatute 3 Ed. 6. cap , 24* the offence h to be indited and 
tried bp jurors of the county where the death happens. 2 , 
Hawk. 2*e. . It has been held, if a perfon Aeafe good* 
in one county* hud carries them into another, he may be 
indited in idle dther county: And if a perfon beafs mjr 
goods from another, who had ffofen then* before, Kb 
may be indited as having ffolen them from me; becaufe 
in judgment of law, the poffefeOn a» well as property uH 
ways ccadnued in me. a ffa&k. 99. If there be an &c-, 
ceffary in one county, to a fedony committed is another p 
the acee^ry may be indited inf tried in thbfamo county 
wherein he was acedfeiy. Siat. t & 3 Ed., b. r* 24. 

Of joint and feveral offences, be* 4 

Hhlbaud and wife tnty commit a trefpafs^ felony, 
and be indidfed together 3 fo for keeping it bawdy-houfe, 
tho* the honfe bc tjfe kufband't, mb, 9y. i1 $ufk.\ 382^ 
Tbo* ns tofrkmy, *ds faid foe wife cab't be guto of ^ 
in oofopany with her httfeand, the law prefexhtng her to 
be be adder hit coercion. 

If anoBmtce wholly arifes feom any joint' off: that ii 
criminal of feveral defendants, they may be all charged 
in onc iW^iswer, jointly and fevcrally, or jointly on 7 y‘; 

1 and 
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and force of the defendants may be convifted, and others 
acquitted 5 for the law looks on -the charge, as feveral a- 
gainll ej^ch, tho* the words of it purport af joint charge 
again!! all: In other cafes, the offences of federal perfons 
in lift be laid feveral, becauje the of end of one cannot fa 
she often e of another ; and ewer} man ought to anfwer feate* 
rally Jor his own crime* 2 Hawk. 240. A peribn cannot 
bo indicted barely of fufpicion of felony ; but of the crime 
itfelf: And three offences may be joined in an indiriment, 
and the party convifted of one offence, though he is found 
NotgOilty of the others. 1 Halt's Hifi. P. C. 561* 610. 
On pena] llatutes, feveral things Ihall not be joined in the 
indiriment, &c. except it be in refpeft of feme one thing* 
to which all of them have relation, z Hawk. 24 j. 

Of indirimtuts upon ftatutes, purfuing, and reciting of 
the Jam, &c. 

When an indictment is drawn upon a ftatute, it ought to 
purfuc the words of it, if a private aft; but it is otherwife 
on a genera] Hatute: It is bed not to recite a publick fea¬ 
ture ; the recital is not necefary, for the judges are bound 
ex of’io to take notice of all publick ftatutes, and mif- 
reciials are fetal; fothat it is the fureft way only to con¬ 
clude generally Contra for mam fiatuti, tBe, 4 Ref. 48* 
Tho* there be no neceffity to recite a public ftatute in an 
indiriment, yet if the profetutor take upon him to do it, 
and materially vary from the fubftantial part of the purview 
of the ftatute, and conclude Contra for mam ftatut. pradiri. 
lie vitiates the indiriment. -Plowd. 79, 83. Cro. Eliz. 
236. But ir any inif-recitals may be laved by a general 
conclusion Contra frrmam fiatuti , without adding prediri,* 
£s 7 . And rr.btakes may be helped by the conilant courlc 
of precedents upon foch (Litutes. 2 Hawk. 247. An in- 
diriment is to bring the fad making an offence, within all 
the material werds of the ftatute, or the words. Contra 
fsrmam fiatuti, will not make it good. Ibid. 249. If a 
word ot fuhjlance be omitted in the indictment, the whole 
indictment i& naught ; but it is otherwife where a word of 
form is omitted, or there is an omiftion of a fynonymous 
word, where the fenfe is the fame, itfe. Ibid . 246, 
judgment Ihall not be given by ftatute, upon an indiriment 
which doth pot conclude Contra formant fiatuti: And 
judgment by ftatute ihall never be-given on an indiriment 
at Common law, as every indictment which doth not thus 
conclude ihall be taken to be. Ibid. But where per¬ 
fons ore indited on the ftatute of ftabbing, and the 
evidence is not fufficient to bring them within the ftatute; 
they may be found guilty of general manflaughter at Com¬ 
mon law, and the words Contra formam ftatut. be rejefted 
as ufelefs: In other cafes the feme has been alfo ad¬ 
judged; tho* formerly it was held, that an indiriment 
grounded on a ftatute, which would not maintain it, 
could not in any cafe be maintained as an indirimnt at 
Common law. Ibid. 

Of amendments, ts'e. 

Indiriment s may be amended the fame term wherein 
brought into court, and not after: But criminal profe- 
entions arc not within the benefit of the ftatutes of amend¬ 
ments 2 fo that no amendment can be made to an in- 
diriment, £sV. but fuch only as is allowed by the Com* 
mon law. .2 till. 45. 2 Hawk. 244. The body of a 
biUofiW/V^w*?// removed into B. R. may not be amended, 
except from London where a tenor only of the record is 
removed; tho’ the caption of an indiriment from any 
place may, on motion, be amended by the clerk of the 
affifes, tee. fo as to make it agree with the original re¬ 
cord. Ibid. And captions Of indirinunts ought to fct 
forth the court in which, and the jurors by whom, and 
alfo the time and place, at which the indiriment was found; 
and that the jurors were of the county, city, &e. Alfo 
they muft Jhew that the indiriment was taken before fuch a 
court as had jurifdiftion over the offence indifted, z 
Hawk. 253. While the Jury who found a bill of indiri¬ 
mnt is before the court, it may be amended by their con- 
fent in matter of form, the name, or addition of the party, 
CL f Rel. 37. Clerks of the affife and of the peace, &<■. 
drawing defeftire bills of indiriment, ihall draw new bills 
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without fee, and take but z s. for drawing any indirimem 
again ft a felon, Iric. on pain of forfeiting 5/, k'tat. ici 
& 11 W. 3. cap. 23. If one material part of an indsri^ 
ment is repugnant to, or ineonffftent with another, the 
whole is void 5 but where the fenfe is plain, the court 
will difpenfe with a fmali impropriety in the expreffion. 
Ibid. 228, 229. And many objections to indirimeuts, are 
over-ruled.. 5 Rep. i?q* Where an indiriment is void 
for infufficiency; or if the trial is in a wrong county, 
another indiriment may be drawn tor the feme offence, 
whereby the inefficiency may be cured ; and the indiri¬ 
ment may be laid in another county, {’tis feid) tho* judg¬ 
ment be given. 4 Rep . 40. H. P . C. 244. By the Com¬ 
mon law, the court may quaih any indiriment for infufii- 
ciency, as will make the judgment thereon erroneous: 
But the court may refufe to quaih an indiriment preferred 
for the publick good, tho' it be not a good indirimnt, and 
put the party to traverfe, or plead to it. Mich. 22 Car . 
B. R. Alfo the court will grant time for the King's coun- 
fel to maintain an indiriment, if they de/ire it. 

Judges are not bound ex debt to juftitia to quaih an in¬ 
diriment ; but may oblige the defendant cither to plead or 
demur to it; and where indiriments are not good, the par¬ 
ties indifted may avoid them by pleading. 2 Lill. 42. 2 

Hawk. 258. The court doth not ufeally quaih indiri- 
menu for forgery, perjury, and nufanccs, notwitiiftanding 
the indiriments are faulty; and it is againft the courfe of 
the court to quaih an indirimnt for extortion* z hill. 
41. C Mod. 31. If an indiriment be good in part, iho a 
the other part of it is naught, the court will not quaih it $ 
for if an offence fufficient to maintain the indiriment be 
| well laid, it is good enough, although other fafts are 
till laid* Latch. 173* Poph. 208. 1 Salt. 384. Ono 

hat is convifted upon an erroneous indiriment, cannot after 
he conviftion move to have th timid went qua/hed j but 
1 muff bring his writ of error to reverfe the judgment given 
againft him upon the indiriment. Mich. 22 Car. ft. R . 
An indiriment is qualhed for the infufficiency in it; or be- 
caufe no good judgment can be given upon it: But if 
udgment be given upon an erroneous indiriment, it is 
rood againft the party till reverfed by writ of error. % 
Lill. 43. If the party indifted is outlawed upon the its* 
diriment, the court will not quafh the indiriment, tho* er¬ 
roneous; but will force the party outlawed to bring hit 
writ of error to reverfe the outlawry. Mich. 24 Car. ft* 
R % The Bat. y W. 3* caf . 3. ordains. That no indiriment 
for treafon, &c. or any proccft thereon, ihall be quafhed, 
on motion of the prifoner, or his counfel, for mif-w riling, 
falfe Latin , &c. unlefs exception be made before evidence 
given in court; nor (hall any fuch defeft, ftfr. after con¬ 
viftion, be caule to arreftj udgment; though any judgment 
given upon fuch indiriment may be reverfed on a writ of 
error, £ 57 . By the ftatute of Hen. 5. indiriments Ihall 
abnte for ©millions, by the exception of the party j and 
if no advantage be taken by exception, but he appears 
and pleads, he lofes the benefit of the law. 2 /aft. 670, 
Counts in an indiriment, cannot be ftruck out; (but may 
in an information ;) for the court cannot ftrike out that, 
which the grand jury have found. Vide Rep. Temp. liar day. 
per Jntudj 203. 

Of pleading, atsd tf proerfs agaisfi a perfm indiried, 

A perfon indifted of felony, £sTr. may plead generally 
mifnomer, or wrongful addition; a formal acquittal or 
conviftion ; a pardon, or other (pedal plea ; or the ge¬ 
neral iflue; or may plead any plea in abatement of the in- 
diriment, ftfr* 2 Hawk. 259, One indifted for felony 
may have counfel affigned him to fpeafe for him in mat¬ 
ter of law only. % Hill. 44, And all perfons indifted for 
high treafon, Ihall have a copy of the indiriment before 
trial, to advife with counfel, &c. And fuch indiriment 
are to be found In three years after the offence committed* 
except it be againft the King's peribn* 7 d $ ft r . 3* 3* 

which is extended to trials on impeachments by 20 Geo. 
2, r. 3a. Perfons indifted of treafon muft be bv the oaths 
of two witness j but in other cafes one witnefs is enough. 
After a perfon is indifted for felony, the iherifT is com¬ 
manded to attach his bo5y by a capias ; and on return 
of z non eft inventus, a fecond capias /hall be granted, and 
the (herifiF is to few the offender's chattels, trie. And if 
6 Qr on 
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On that writ a non eft inventus is returned, an exigent to a&ions need not have fo much certainty as in other 
Ihall be awarded, and the chattels be forfeited, Iftc* 25 Cafes: A general indebitatus is not fufficient, where it is 
Ed* t. ft* 5. r. 2. the ground oFthe a&ion; but where it is but the induce- 

^ v ment to the attion, as in confidcration of forbearing a 

Of not furrendring* debt till fuch a day, (for that the parties are agreed upon 

the debt) this being but a collateral promife, is good with- 
If an innocent perfon be indiAed of felonv, and will out ihewing how due. Cro. Jac . 548. 2 Mod* 70. A 

not fuffer himfelf to be arrefted by the officer' who has a man ought to induce his travcrlc when he dentes the title 
warrant for it, he may be killed by the officer, if he can- of another, becaufe he ffiould not deny it till he fliew feme 
not otherwife be taken j for there is a charge againit him colourable title in himfelf; for if the title traveled be 
upon record, to which at his peril he is bound to anfwer. found,naught, and no colour of right appears lbr him 
Fitz , Conn, 179, 261. who traverfed, there can be no judgment given : but 

an inducement cannot be traverfed, becaufe that would be 


Of being tvoice indicted, 

A perfon may be indicted twice at the fame time, where 
he hath committed two felonies, and if he hath his clergy 
for one, he may be hanged for the other. And if 
there is an indiftment and inquilition agajnft one for 
the fame offence, one found by the coroner’s inqueft, and 
another by the grand jury, he may be tried on both at the 
fame time: But if he be tried and acquitted upon the one, 
it may be pleaded in bar on trial for the other. KeL 
30, 108. 1 Salk. 382. 

Of trial in another county. 

An indiament being found in the proper county, may 
(in fomc cafes) be heard and determined in any other 
county, by fpecial coimniffion. 3/«/?. 27. 

In general, all oftcnces mull be enquired into, as weli 
as tried, in the county where the fact is committed. 
Black , Com* 4 V. 301. 

In the two laft rebellions, a£b palled impowering the 
crown to try the traitors in any county. 

Of appearance after conviBion . 

When a perfon is convicted upon an indiament for tref- 
pafsor mifdemeanor, he is to appear in court, on judg¬ 
ment pronounced ; and the court having fet a fine upon 
him, will commit him in execution, &c. 2 hill* Abr . 

41. Forms of Indiaments , fee Murder , Felony , Burg¬ 
lary, See . For Indiaments for Perjury, fee St at. 23 Geo. 
2. c. 11. 

See thedo&rinc of indi&ments treated at large, in a 
very learned and mafterly manner. 2 Hawk . P* C. 2 1 o, 
life. 

Is he that indi&eth another man for any of 
fence ; and induce is the party that is indided. 1 Ed. 3. 
cap. II. 21 Jac* I, r- 8. 

Jfe&ifitanfer, A word fignifying without delay. Matt. 
Weftnt* Anno 1244. 

inUfbtfaw, Is ufed for that which two perfon s hold in 
commom without partition; as where it is faid he holds 
pro indivifo, life. Kitch. 241 • 

JJnOoltt A (ludious young man, or a youth. Ego 
Edgar indolis Chto eonfenft. Mon. Angl. 3 tom. p. 
120. 

3 lnftomit, Is law French for boiflerous and ungovernable. 
Law Fr. Dia* 

3lltfc0;(ement, {Indorfamentum) Signifies any thing writ¬ 
ten on the backfide of a deed ; and receipts for confide- 
ration money, and the fealing and delivery, life, on the 
back of deeds, are called Indorfements . Weft. Symb. par. 
2. fea. 157. On fealing of a bond any thing may be in - 
iorftd or tobferibed upon the back thereof, as part of the 
condition, and the indorfement and that (hall ftand together. 
Moor 679. There is alfo an indorfement of hills or notes, 
of what part thereof is paid, and when, life. And in 
another fenfe it is a writing a man’s name only on the 
backiide of bills of exchange, life, which paffing from 
one man to another, all the indorftrs are anfwcrable as 
well as the drawer. 3 Iff 4 Ann. c . 9. See Black . Com* 

2 V. 468-9. ForgmS of notes, acceptances, life, felony 
without clergy. 2 Geo* 2. e. 25. 7 Geo, 2. c . 22. 

Of a church, tffc. See Endowment. 
3liimtretncnt, & what is alicdgcd as a motive or incite¬ 
ment to a thing; and in law is ufed fpecially in fcveral 
cafes, viz. there is inducement to aftions, to a traverfe in 
pleadings, a fait or offence committed, life. Inducements 


a traverfe after a traverfe, and quitting a man’s own. pre¬ 
tence of title, and falling upon another. Cro. 265, 266. 
3 Salk* 357. An inducement to a traverfe mult be fuch 
matter as is good and joftifiablc in law. Cro. Eliz. S 29. 
There is an inducement to a junification, when what is 
alledged againft it is not to the fubftance of the plea, life ♦ 
Cro. Jac. 138. Moor 847. 2 Nclf Abr . 986. 

DtlbuftiOtt, ( InduBio , 2. e. a leading into) Is the giving 
a parfon poJTcffion of his church: And if ter the Bilhop 
hath granted inftitution, he iifues out his mandate to the 
Archdeacon to induct the clerk, who thereupon either does 
it pcrfonally, or ufually commiffions feme neighbouring 
clergyman for that purpofe ; which is compared to livery 
and feifin, as it is a putting the minister in actual pofieffion 
of the church, and of the glebe lands, which are the 
temporalities of it. This induBion is done ift the follow¬ 
ing manner; One of the clergymen commiffioned takes 
the parfon to be induced by the hand, lays it on the key 
of the church, and pronounces thefe words ; By virtue of 
this commijfton, I induB you into the real and aBuul poftijjion 
of the reBory of, life, with all its appurtenances. Then he 
opens the church door, and puts the parfon into pofidlion 
thereof, who commonly tolls a bell, Hc. ami thereby 
ihews and gives notice to the people that he hath taken 
corporal poireflion of the faid church : Jf the key of the 
church door cannot be had, the derk to be inducted may 
lay his hand on the ring of the door, the latch of the 
church-gatc, on the church-wall, life, and either of thde 
arc fufficicnt: Alfo induBion may be made by delivery of 
a clod, or turf of the glebe, lAc. Countr . Par/. Compan. 
21, 22. Ordinarily the Bilhop is to direct his mandate 
to the Archdeacon, as being the perfon who ought to in* 
du& or give poffeffion unto the clerks in diluted to any 
churches within his Archdeaconry: But ’tis faid, the 
Bilhop may direft his mandate to any other clergyman to 
make induBion . 38 Ed. 3. cap. 3. And by prescription, 

others as well as Archdeacons may make induBions* Par/ 
Counfel. 8. 

An induBion made by the patron of the church, is void; 
but Bilhops and Archdeacons may induft a clerk to the 
benefices of which they are patrons, by prefeription , life. 
11 Hen. 4. 7. The Dean and Chapter of Cathedral 
Churches are to induct prebends; tho’ it hath been held, 
if the Bilhop doth indu& a prebend^ it may be good at 
the Common law, 11 Hen. 4. 7. 11 Hen. 6. In feme 

places a prebend ihall be in polTeffion, without any in¬ 
duBion ; as at Weftminfter , where the King makes colla¬ 
tion by his letters patent. If the King grants one of his 
free chapels, the grantee ihall be put in poiTeffion by the 
fheriff of the county, and not by the bifiiop : And no 
induBion is neccfiary to a donative , where the patron by 
donation in writing puts the clerk into polTeffion, without 
prefentation, Isle* * 11 Hen. 4. 7$ If tlie authority of 
the perfon who made the mandate for induBion, determines 
by death or removal, before the clcrj^ is induced, the in¬ 
duBion afterwards will be void ; as where before it is exe¬ 
cuted, a new bilhop is confecrated, He. But if the arch- 
biffiop, during the vacancy of a fee, as guardian cf the 
Spiritualities, iiTue a mandate to indudt a clerk to a church, 
it is good tho’ not executed before there is a new bilhop. 

2 Lev. 299. 1 Pentr. 309. InduBion is a temporal aB ; 

and if the archdeacon refufe to induft a parfon, or to grant 
a commiffion to others to do it, a&ioit of the cafe lies 
againft him, on which damages Ihall be recovered ; he 
may likewife be compelled, by fen trace in the ecclefiafti- 
cal court, to induft the clerk, and (hall anfvver the con¬ 
tempt. 12 Rep. 1 28. 
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It is induction makes the parfan comple.it incumbent, | ment of the pillory makes infamy by the Common law * 
and fixes the freehold in him ; aid a church is full by in- but by the Civil and Canon law, if the caufe for which 
duBion, which cannot be avoided but by quart impedit at the perfon was convicted was not infamous* it infers no in* 
Common law. 4 Rep. 79, Plowd. 529. Hob* 15* A bifhop fatty* $Lev.^z§ % 

fuc 3 in the court of audience, to repeal an inilitution, jlttfatlgtijcf, 3 htfaugenctl)f 0 f, (From the Saxon Fang 
after indite ten had, and a prohibition was granted ; btcaujt or Fangen, i. e. cap ere, and Theof Fur) Signifies a privi- 
an i»jtituti'jn is not examinable in the Spiritual Court after lege or liberty granted unco lords of certain manors, to 
induction, but then a quart impedit lies. Moor 860. *T:s judge any thief taken within their fee. Bratf. lib. 3. c. 35* 
not the adir.ifiion and mttitution, but induction to a fecond In fome ancient charters, it appears that the thiei foould 
benefice, \vh ; ch makes the firil vojd, in cafe of plurali- be taken in the lordihip, and with the goods ftoicn, other- 
ties, Moor 12. See Black. Com. 1^.391. ,zF. wife the lord had not jurifdi&ion to rry him in his court; 
312. 4 F. ?o6. tho* by the laws of King Edward the Confrjfcr, he was 

'JinhuiSCtlCCS. According to thedottrine oftheRo- not retrained to his own people or tenants, but might try 
milh church, all the good works of the Saints, over and any man who was thus taken in his manor: *tis true after- 
above thofe which were ncceffary towards their own jufti- wards, the word infangthef fignified Latro captus in terra 
fication, together with tlie infinite merits of Jefus Chrifl, altcujus feifitus de aliquo Latrocinio, de fuis propriis hvmini- 
are depofited in one incxhauHiblc treafury. The keys bus. i&zP.lf M. r. 15. The franchifes of infang - 
of this were committed ro St. Peter, and to his fuccefibrs thef and outfangthef to be heard and determined in court* 
the Popes, who may open it at pleafure, and by trans- barons, are antiquated* and long fincc gone, zlnft. 31. 
ferring a portion of this fuperabundant merit to any par- The word is fometimes preceded by an H. 
ticular perfon, for a fum of money, may convey to him 31 ufottt, ( Infant ) In our law in a perfon under twenty- 

cither the pardon of his own fins, or a releafe for any one one years of age, whofe a£ts are in many cafes either void* 

in whom he ir. interfiled, from the pains of purgatory, or voidable. Co. on hit. lib. 1. cap. zi. and lib. 2. cap. 
Such indulgences were fidt invented in the eleventh cen- 28. An infant of eight years of age or above, maycom- 
tury by Urban II. Robert fan's Hiji. Emp . Char. V. 2 F. mit homicide, and be hanged for it, viz. if it may appear 
79, tetc. which vide. Alfo fee the fat. 25 H. 8. c. 21. by hiding the perfon, by excufing, or by any ocher ad* 
/. 27. And fee the fiatutes againll Papifts, &c. A tol* that he had knowledge of good and evil, and of the dan- 

led ion of which may befeeu in Britijh Liberties . ger of the offence, for here malitia fupphbit atatem. 1 

3 ln cfTc, Is any thing in being 1 and the learned make Hal. Hiji. 27. Yet Co. upon Litt. Jed. 405. faithi That 
this diftinction between things in eft? and in pojfe ; as, a an infant fhall not be punimed till the age of fourteen, 
thing that is not, but may be, they fay is in pojfe , or in which, lays he, is the age of diferetion. Cowefh But 
pr,untia ; but what is apparent and vifible, they aJJedge is in fad# whether an infant under the age of fourteen, (hall 
in eft'c, viz. that it has a real being, whereas the other is or fhall not be anfwerable for criminal ads,depends on the 
cafua), and but a pofiibility. A child, before he is born degree of judgment he poffeffeth. See the End sf Div. 1 . 
or conceived, is a thing in pojfe \ after he is born, he is We lhall confider this fubjeft under the following di- 
faid to be in ejfe , or actual being. The words in ejfe are vifions; 
mentioned in the llatute 21 Jac. 1. cap. 2, And where 

there mu ft be perfons in rfte, to take by grants, &c. See 1 . The feveral ages diftinguijbed by lavs for various 
(1 rants and Wills. purpofes. 

3 nclmivt>UO, (fnivardus,) A guard, a watchman, one II. Who are tninors f and bonus far the lavs regards in* 
fet to keep watch and ward .—In Unaware Left in Brefen - fants in ventre fa mere. 

mi habet Rex confuctudinem fcil. 1 1 caretas , if 11 ft teas Jn- III. Of the trial of infamy. 

guillarum pro uno inewardo, if de uno ingo de Nortkbyngt IV. Of what offices and trufts an infant is capable, 

xii denarios out unum inewardum & de Den a xviii denarios, V. What things he is capable of doing for his ovsn ad* 

& de Garra unum inewardum. Lib. Domefday Chcnth. vantage, and cf his ads as good, void, or voidable* 

Ipuando Rex venatui inftabat de unuquaq*, domo per confuctu- He. 

dwem that unus homo ad ftabilitionem in ftlva . Alii homines 

non habentes iniegras mafuras invtniebant inewardos, ad L The fevcral ages diftinguifhed by law for various 

aulam quando redierant in civitate, —Lib. Domefday* Here- purpojes. 

fordfhirc. 

3 nfaUftattt 0 ' This word occurs only in Ralph de From the observations made on the daily a&ions of in* 
Hengham , Summa parva, cap . 3. Vtr conunifit fcloniam ob fantf, as to their arriving at diferetion, the laws and cuf- 
quam fuitfufpenfus, utlagatus, vet alio mode morti damnatus, ton# of every country, have fixed upon particular pe- 
vel demembratus, vel apud Dovere infaliAatus, vtl apud rioBs, on which they are prefumed capable of a&ing, with 
Southampton fubmerfm, vel apud Winton demembratus, vel rejpon and diferetion ; in our law the full age of man or 
decapitaius, ut apud Northampton j vel its mars fuperunda - Woman is twenty-one year s. 3 New Abr. 11S. 
tus,Jicut in aliispartibus portuum .—Mr. Selden, in his notes ^Therefore, if one under the age of twenty-one years 
on that author, fays, “aft appears that feveral cufioms makes his will, and thereby devifes his lands, and after 
of places made in thofe da>^ capital puniihments feveral. Stains the age of twenty-one years, and dies, without 
But what is tnfatijhitus ? In regard of its being a cuilom Jnaking a new publication thereof, this devife is void, 
nfed in a port-town, I fuppoie it was made out of the yDycr 143. Raym. 84. 1 Sid. 162. 

French word falize, which is fine fond by the water fide* But tho’ a perfon under the age of twenty-one, cannot 
or a bank of the fea. In this fand or bank it feems tbeilfj difpofe of his lands, yet it is faid, that one under that 
execution at Dover was.” The elaborate Du Frefne cc$* age may, (purfuar.t to tKfe flat, of 12 Car. 2. cap . 24.) 
demns this derivation am{ this fenfe of the word, but yet difpofe of the cuilody of his infant child, and that fuch 
* gives no better. Therefore# (tftl wc havomorc authori- difpofition draws after it the land, &c % as incident to the 
ty) we may conclude that infatfftatus didetenply fome ca* cuilody. Faugh. 178. 

pital puniihment infUtied* on the fands or fea-ffiore 1 per- Alfo it feems agreed, that an infant male at fourteen* 
haps infatiftatio was egpofing the malefactor to be laid and female at twelve, may difpofe of their perfonal 
bound upon the fands, till the next full tide carried him eilate at thofe ages; For herein the Common law has ap- 
away ; of which cuilom, there is fome dark tradition, pointed no time* being a matter cognizable in the Spiri- 
The penalty took name from the Norman falefe, fulefia, tual Court, which herein proceeds according to the Civil 
which fignified not only the fands, but rather the rocks law, by which law infants at thofe ages arc prefumed to 
and cliffs adjoining or impending on the fea-lhore. Cowell, have fufficicnt diferetion to make fuch diipofition; there- 
See the like ale of falefia in Mon . Angl. tom. 2, p. fore their teftaments in thefe cafes are not to be fet afide, 
16c. b. or, controlled in Chancery, or the temporal courts. 2 Mod. 

jgnfamp. Which extends to forgery, peijury, grofs 315. z Jones 210. Comb. jp. 1 Fern. 469. Preccd. 
cheats, €sfr* difables a man to be a witnefs, or juror; Chan. 316. 

but a pardon of crimes reftores a perfon*s credit to make The age of confent to a.marriage in an infant male is 
him a good evidence, a Hawk. P. C. 432, 433. Judg- fourteen* and in a female twelve; but they may marry 

before* 
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before, and if they agree thereto when they attain thefe 
ages, the marriage is good; but they cannot difagree be¬ 
fore then; and if one of them be above the age of con- 
fen t, and the other under fuch age, the party f<> above 
the age may as well difagree as the other; for both mud 
be bound, or neither* Co • Litt • 33, 78, 79. t Inft* 
434* 3 88# ® 9 » ^ 7 43 * * 

340, 341. 

But tho' the party above age, may as well difagree as 
the other, yet it is faid that the party cannot do it before 
the other arrives at the proper age: Alfo it is faid to have 
been adjudged, that if a man marries a woman that is 
within the age of twelve years, and after the woman at 
eleven years of age difagreei to the marriage, and after 
the hu/band takes another wife, and hath ifliie by her, 
that this is a baltard ; fir the firft marriage continues not - 
wit hft unding the difagreement of the woman ; for Ihe 
cannot difagree within the age of twelve years, and fo 
her difagreement is void. Co* Lit. 79. 1 Roll. Abr . 

341. 

If a man marries a woman who is within the age of 
twelve years, and after the feme covert within the age of 
confent difagrees to the marriage, ani after the age of 
twelve years marries another, the firft marriage is abfo- 
Jutely diffolved, fo that be may take another wifi ; for 
tho* the difagreement within the age of content was not 
fuificient, yet her taking another huiband after the age 
of confent affirms the difagreement, and fo the marriage 
avoided ab initio. 1 Rol, Abr. 341. 

Fide the cafe of Mr. Fitzgcrrard, Lord Deads, add Mr. 
Villen, 3 New Abr. 119, 120. Fide alfo, 1 In ft. 33. 

1 Rol. Abr . 340. Dyer 369. Moor 573. 1 Rol. Abr . 

341. 1 Inft. 79. 7 Co. Keen's cafe. 6 Co* Ashbrefia 

Ceorge's cafe. 7 H* 6. U* 6 Co. 22. 

As the age of fourteen, is the age of confent to a 
marriage in an infant male; lo by law he hath fcveral 
other ages affigned him, for feveraJ purpofes, viz. at the 
age of twelve, to take the oath of allegiance in the tourn 
or lect; at fourteen, to be out of ward of guardian in fo¬ 
rage, to chufe a guardian, and this is alfo accounted his 
age of diferetion ; fifteen to have had aid pur fair Fitz 
Chevalier. Co. Lit. 98, b. Hob. 225. 

The authority of a guardian in focagc, ceafes at the 
age of fourteen, at which age the infant may call his 
guardian to an account, and may chufe a new guardian. 
Lit.feQ. 103. Co. Lit. 75. 2 Inft. 135. 

One within the age of twenty-one years may do ho¬ 
mage, but not fealty ; becaufe, in doing of fealty he ought 
tobefworn, which an infant cannot be. Co. Lit . 65. i. 

2 Inft. it. 

An infant at the age of feventeen, may be a procurator 
or executor ; and in this both the Civil and Common 
law agree. 5 2 9 * Off. Ex. 307. 1 Hal. Hi ft. 

P. C. 17. 

Infancy is a good caufe of refufal of a clerk ; alfo by 
theftatutes 13 Eliz. cap. iz. and 13 14 Car. 2. none 

b to be admitted a deacon, unlefs he be twenty-three at 
leaf, nor a prieft, unlefs he be twenty-four. Comb . In- 
cuntb. 142, 244* Oibf* Cod* 168. 3 Mod. 67* 

By the cuftom of gavel-kind, an infant at the age of 
fifteen, is reckoned at fall age to fell his lands ; and this 
foems to have been taken from the Civil law, which reck¬ 
ons fourteen the eetas pubertatis ; for they reckoned that 
tho* the infant had ended his years of guardian (hip at 
fourteen, yet he might not have completed his account 
with his guardian till the age of fifteen, and that was 
efteemed to be the age when he was completely out of guar¬ 
dian ih ip ; therefore at this age he was allowed to fell the 
lands dclcended to him : But in this the cuftoms of Eng¬ 
land differ from the Civil law; for the Civil law does not 
allow of his difpofitions till the age of twenty-five; 
therefore this muft have been allowed by the old Saxon 
law, becaufe they thought that much time was loft, 
if the infant could only, ufc his own * without being 
able to difpofe of it in away of traffick, or in marriage, 
till twenty-five 5 therefore they allowed the infant to fell, 
(but under great limitations and rcftri&ioiis,) that he 
might not be defrauded; and by this means they thought 
there was fufficient proviso a made for the ncgefihy of 


commerce, which in the fmall divided /hares wai 
folutdy ncceffary. Lamb. 624, 625. and fee Gaud 
kind. 

Alfo by cuftom in fome places, an infant feifed of lands 
in fbcage, may at the age of fifteen years, make a Jeaic 
for years, jvhich /haII bind him after he comes of age ; 
for the cuftom makes fifteen his full age to that purpuic* 
Co. Lit. 45. b. 

Alfo by the cuftom of London , an infant unmarried, and 
above the age of fourteen, tho* under twenty-one, nmy 
bin<£ himfelf apprentice to a freeman of London by in 
denture, with proper covenants; which covenant:, by 
the cuftom of London, fhall be as binding as if he were 
of full age. Moor 134. 2 Eulf. 192. 2 Rol. Rep. 305. 

Pa/w. 361. 1 Mod. 271, 

As to capital offences, in which the law is the fame 
with regard to the male and feuulc te*x, the age of four¬ 
teen is the common ftandard, at which both males ani 
females are, by our law, obnoxious to capital punish¬ 
ments; for this being the <ttas pubertatis, or age of dif¬ 
eretion, the law prefumes them at thole yea 13 to b ± dJi 
capaces , and capable of difeerning between good anJ c\ :1 ; 
therefore fubjeib them to capital ptiuiihmeats as* much a» 
if they were of full age. F. N. B. 202. Co. Lit . 247. 
b. Halt . cap. 95, and 104. 1 t j. i 2ft. I J . C. 25. 1 

Hawk. P. C. 2. Scd vide Pcft this Dtvsfion. 

But tho* the age of fourteen, be the atas pubertatis , 
before which our laws do not prefume the party to be dolt 
capax, and therefore that a party indi&ed for a capital of¬ 
fence committed before thefe years is to be found Not 
guilty, yet this general rule hath the following tempera¬ 
ments. 

1. That if the party be above twelve, tho* under 14, 
and appears to be dolt capax, and could dijeern bet-urea 
good and evil at the time of the offence committed, he 
may be convidled, and undergo judgment and execution 
of death, tho* he hath not attained the age of fourteen; 
but herein, according to the nature of the offence and 
circumftances of the cafe, the judge may, or may not, in 
diferetion reprieve him, before or after judgment, in or¬ 
der to obtain the King’s pardon, j Hod. hift. P. C. 
26. 

2. If an infant be above /even, and under t<wetve years, 

and commit a capital offence, prim a fide he is to be 
judged Not guilty, and to be found fo; becaufe he is fup- 
pofed not of diferetion to judge between good and evil; 
Yet if it appear, by ftrong and pregnant evidence and 
circumftances, that he had diferetion to judge between 
good and evil, judgment of death may be given ag&inft 
him; for malitia fupplet statem ; but herein the circum- 
ftanccs muft be inquired of by the jury, and the infant 
is not to be convidk upon his confelfion: Alio herein, 
my Lord Hale fays, that it is prudence after convicting 
to refpite judgment, or at leaft execution $ but that if he 
be con filled the judge cannot difeharge, but only reprieve 
him from judgment, and leave him in cuftody till the 
King's pie&fure be known. 1 Hal. Hift. P . C. 27. Bee 
Poft this Div. t 

3. If an infant within age be infra annos inf anti a , viz, 
feven years old, he cannot br guilty of felony, whatever 
circumftances proving diferetion may appear ; for ex free- 
jumps iom juris he tannot have diferetion, and no aver* 
ment /hall be received againft that preemption, i HaL 
Hift. P. C. 27, 28. Plow. 19. 

Vide the cafe of William York a boy of ten years of age, 
convidted of murder at the Summer affixes for Bury, in 
1748. before Willes Ch. J. Fojhr's Crown Lams, fol. 70, 
tic. In this cafe, it appeared from all the circumftances, 
that the party was dolt capax, and (fie evidence of the fall, 
being his own repeated confcffions, isle, he was very juftly 
convidfced.* 

II. Who art minors, and how far the law regards infants in 
ventre fa mere. 

The privilege of infancy does not extend to the King; 
for the political rules of government have thought it ne- 
ceffary, that he who is to govern the whole kingdom, 
fhonU never be confidcred as a minor, incapable of 

governing 
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governing himfelf and his affairs. Co. Lit, 43. Dyer 
209. b. 

Theiefore if the Kina; within age, make any Icafe or 
grant, he is bound prelently, and cannot avoid them, 
cither during his minority, or when he comes of full age. 
JPUw. 213. «. 5 Co* 27. 7 Co* 12, So, if the King 

aliens land which he h.ul by defeent from his mother, he. 
ft,all not defeat it, by rcafon that he was within age at 
the time of the alienation ; for his body politic, which is 
anhexed to his hod/ natural, takes away the imbecility 
of the natural body, and draws it, and all the effects 
thereof, to itfelf; quia magis dignum trabit ad ft minus 
dictum, v. Pltnud. 2 13, 14. 

So if the King confent to an a& of parliament during 
hi$ minority, vet he cannot after avoid this ad r bccaui’e 
the King, as King, cannot he a minor; for as King he 
is ab-xiy politick. Co. Lift, 43. 1 Roll. Abr. 728. 

Alio the ads of a mayor and commonalty, lhaM not be 
avoided, by rcafon of the nonage of the mayor. Cro. Cat*. 
557. 5 Co. 27. 

Aitbo* a Duke, Earl, or the like, be but a minor, or 
not above ten years of age, in the cultody and in the far 
mily of another nobleman, who may and doth retain 
chaplains, yet hr may qualify chaplains to hold two bene¬ 
fices with cure, as if he was of full age. 4 Co* 119. 
Comp . Incttmb. 22. 

An infant in gavelkind fha.ll have his age, and all other 
privileges of the infant at Common law; becaufe tho* 
he hath the privilege of alienation at fifteen, yet that 
doth not take from him any privilege he had before at 
Common law. 1 Roll. Abr. 144. 

A baflard being impleaded lhall have his age ; for the 
dilatory plea muji be determined before the pleas in chief can 
come on ; fo that the plea of infancy will Hay the fuit, 
before it c.:n be inquired, whether he is or is not a baflard. 
Co. Lit . 244. b. 

An infant in ventre fa mere , or in the mother’s 
womb, is fuppofed iu law, to be born for many pur- 
pofes. It is capable of having a legacy, or, a furren- 
der of a copyhold eftatc made to it. It may have a 
guardian ailigned to it ; and it is enabled to have an 
cilate limited to its ufe, and to take afterwards by fuch 
limitation, as if it were then a&ually born; and in this 
point the Civil law agrees with ours, v. Black, Com. x 

y. 130. 

A child in ventre fa mm , may be appointed executor; 
alfo if there are two or more at a birth, they iha.ll be joint 
executors, or joint legatees of the thing bequeathed j for 
the Civil law, for the benefit of the infant, reputes a child 
in his mother's womb in the fame condition as if it were horn. 
Godoiph. Orpb. Leg. 102. 

If there be baftard eigne and mulier puifne , and the 
ballard enters, and dies feifed, his ifluc (Hall inherit the 
lands, and exclude the mulier for ever ; but in this cafe if 
the baftard had died leaving ifiuc in ventre fa mere , and the 
mulier had entered, and then a fon is born, yet he can¬ 
not enter upon the mulifr : Herein our law differs from 
the Civil law; for our law requires an immediate de¬ 
feent, which cannot be before the perfon is in efie\ alfo 
by our law the freehold cannot be in abeyance. Co. Liu 
344. 

It appears to have been a matter of much controverfy, 
whether a deyife of lands to an infant in ventre Jd mere 
be good, bccaufe not in being to take at the time of the 
Meath of the devifor ; and^ince, as fome fay, by the de- 
vife the perfon is to cake immediately after the death of 
the devifor, the freehold cafinot be put in abeyance by the 
aft of the parties»; but others hold, that fuch devife is 
good, tho* the infant be not in effe at the death of the 
devifor, and that the freehold fhall not be in abeyance, 
but (hall defeend to the heir at law in the mean time. 
il.Jifr*. 6. 13, Bro. Devife 3 z. Moor 177, 637. 2 

•* Buff. 273. Cro . Eliz. 423. 1 Lev. 135. x Sid. 153. 
Maym. 163* 1 JCeb. 8$, 1 Salk. 231. 2 Mod. 9. 

**> However all the books agree, that a devife to an infant 
when be jhall be hem ** or when Cod pall give him birth , 
is good, as an executory devife. and that the freehold 
(lull defeend to the heir at law in the mean time. 1 
Sid. 153. I Lev. 13?. Raym. 163. S. C . Snow and 
Cutler. It may be devifed to trefits f . 


So it is clear, that if land bo deviled for life, the re¬ 
mainder to a pofthumous child, that this is a good con- 
tingent remainder ; becaufe there is a perfon in being to 
take the particular efiate j and if the contingent remainder 
veils during the continuance of the particular eftarc, or to 
infante that it determines, it is fuificient. Moor 637. 
Church and Wiat. 3 Lev. 408. 4 Mod. 359. 1 Salk. 
227, Carth. 309. Reeve and Long; and ice 10 & 11 
W. 3. cap. 16. and Remainders. 

Alfo it fee ms agreed, that a man may fnrrendcr copy- 
hold lands immediately to the ufe of an infant in ventre 
fa mm 5 for a furrender is a thing executory, and nothing 
veils before admittance; and therefore if there be a perfon 
to take at the time of the admittance, it is fuflicient, and 
not like a grant at Common law, which putting the efiate 
out of the grantor mufi be void, if there be no-body to 
take. 1 Roll. Rep. 109, 138. 2 Bulfi 273. Co.Copyh. 

9. and fee Moor 637, 

If an ufurpation be had on one in ventre fa mere ; at 
the next turn after his birth, he'lhall be relieved,on the 
fiatute of Weflm. 2. cap . 5. Iiob. 240, 

III. Of the trial of infancy , 

Infancy is ro be tried by infpe&ion of the court, or 
by jury: And herein it is laid down as a rule in fomc 
books, that wherefoever it is alledged upon the pleading* 
that the party was and yet is under age , there it Jhall be 
tried by tnjpetiion ; but where the infant is of full age 
at the time of the flea , there it pall be tried per pais. 

Lev. 142. x Sid. 321. t Keb. 796. Cro. Jac. 59, 
5 Sl * 

But as to judicial a&s, or a&s done by an infant in a 
court of record, and which he is allowed to avoid, the 
trial thereof mufi be by infpe&ion j therefore if an infant 
levies a fine, he mufi reverie it by writ of error ; and this 
mufi be brought during his minority, that the court may 
by infpe&ion determine the age of the infant; but the 
judges, as by udjuntla, may in fuch cafes inform them- 
felves by witnefies, church books, Co. Lit. 380* 
Moor 76. 2 Rol. Abr . 15* % Jnfi, 483. 2 Bulf. 320* 

12 Co. 122. 

If an infant brings * writ of error to reverie a fine 
for his non-age, and, after infpe&ion and proof of in¬ 
fancy by witnefies, dies before the fine is reverfed, his 
heir may reverfe it; becaufe the court having recorded 
the non-age of the conufor, ought to vacate his contra& 
when he appeared to be under a difability at the time he 
entered into it. Co. Lit. 380. Moor 884, Knkwick'% 
cafe. 

An infant acknowledged a fine, and the conuzees 
omitting to have the fine ingrofied till he came of age, 
in order to prevent the infant from bringing a writ of 
error; yet the court upon view of the conuzance pro¬ 
duced by the infant, and upon his prayer to be inlpc&ed, 
and his age examined, recorded his non-age. to give him 
the benefit of his writ of error, which he mull otherwife 
lofe, his non-age determining before the next term* 
Moor 189. & vide Cro. Jac. 230, 1. 

■ So if an infant fuffer a common recovery by appearing 
in perfon, this mufi be overfed during his minority by 
infpe&ion of judges. 

But it is faid, that if an infant fuffers a recovery, in 
which he appears by attorney, he may reverfe it after his 
full age, as it may be difeovered whether he was within 
age when tire recovery was fuiFcrcd; becaufe it may be 
tried per pais whether the warrant of attorney was made 
by him when he was an infant. 1 Sid. 321. 1 Lev. 
142. 

It is faid, that in all cafes where the party pleads that 
he was within age at B. and alledges a place, that there 
the trial may be well enough where it is alledged ; where 
no place is alledged, there in perfonal a&ions where the 
writ is brought, and in real a&ions where the right of 
the Jand. depends upon infancy, there the trial is to be 
where the land lies, and if not, where ihe a&ion is 
brought- Skin, 10, 11, CroT Eliz. 818. S. P. 
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IV. Of what offices and trufts an infant it capable. 


not take their perfeftion from the intereft or ability of the 
lord to grant, but from the cuftom of the manor, by 
which they have been demifed, and are demifable time 
out of mind. 4 Co, 23. b. Co, Copyholder 79, 107. 
%4*. 8 Co. 65. 

An infant may prefent to a church ; and here it is 


Contracts for ’neceffaries. 

Here we mult obferve, that, (ftriftly fpeaIdn K> ) all 
contrails made by infants, are either void or voidable 


As to what offices and trufts an infant is capable ; he 
teem# capable of fuch offices as do not concern the admi- 
niftration of juftice, but only require /kill and diligence ; 
and there it fee ms he may cither exercife himfelf when faid, that this mutt be done by himfelf, of whatfoever age 
of the age of diferetion, or they may be exercifcd by he be , and cannot be done by his guardian, for the 
deputy, fuch as the offices of park-keeper, forefter, guardian can make no advantage thereof, conJoijumly 
gaoler, a. Plow. 37 9, 381. 9 Co. 48, 97. See has nothing therein whereby he can give an account * 
Opes. therefore the infant himfelf ihall prefent. Co. 1 st, 1 7. b. 

But it is faid, that an infant is not capable of the 89. a, 29 Ed. 3. 5. 3 hfi. 156. An infant leffor in 
flewardfliip of a manor, or of the ltewardlhip of the ejeftment, muft give fecumy for cofts; becaufe the in- 
courts of a bifhop ; becaufe by intendment of law he fan! himfelf is not liable, WiIf Rep . par . 1. p. no. 
hath not fufficicnt knowledge, experience and judgment * * j * 

to ufc the office, and alfo becaufe he cannot make a de¬ 
puty. Co. lit. 3. b. 1 RcL Abr . 731. 2 Rol. Abr, 

153. March 41, 43. Cro, Eliz. 636. Cro. Car . 

556. 

An infrmi cannot be an attorney, bailiff, faftor or re- becaufe a contrail' is the ad of the undcrllandlngrwhTch 
ceivcr. F. N. 118. 1 Rol Abr . 117. Co. Lit . 172 during their hate of infancy they are prefumed to want * 
Cro. Elia. 637. An infant cannot exercife an office in a yet civil focictfes have fo hr fupplied that defeft, and 
corporation. Rep. Temp. Hard, per Annaly, 8, 9, taken care of them, as to allow them to contra8for their 

If an infant, being mailer of a ffiip at St. Chrifiopher's benefit and advantage, with power, in moft cafes, to re - 
beyond fea, by contract with another, undertakes to cede from, and vacate it when it may prove prejudicial to 
carry certain goods from St. Chrifiopher's to England, them ; but in this contract for necelfaries. they are abfo- 
and there to deliver them j but does not afterwards de- lutely bound, and this likewife is in benignity to infants 
liver them according to agreement, but wattes and con- for if they were not allowed to bind thcmfelves for nc- 
fumcj them, he may be fuod for the goods in the couit ceffaries, nobody would trull them, in which cafe thev 
of Admiialty, though* be an infant; for this fui 4 : is would be in worfe circumftances, than perfons of full 
but in nature of a detinue, or trover and cunverfion at age. loH.t. 14. 18 Ed. 4. %, 1 Rol. Abr. 720 

the Common law. 1 Rol. Abr, 530. Furnes and Smith, Therefore it is clearly agreed, that an infant may 
and a prohibition denied to the court of Admiralty. bind himfelf to pay for his necdiary meat drink apparel 
If an infant keeps a common inn, an action on the phyfick, and fuch other neceffaries, and’likewife for his 
cafe upon the cuftom of inns will not lie againtt him. 1 good teaching and inftruftion, whereby he may profit 

Rol. Abr. 2. Carth. 161. cited. himfelf afterwards. Co. Lie. 172. a. be. With refpeft 

So if an infant draws a bill of exchange, yet he Ihall to /chiseling, &c. it muft be in cafes, where the credit 
not be liable on the cuftom of merchants, but he may was given, bond fide , to the infant. Vide infra. 
plead infancy in the fame manner that he may to any * 

other contract of his. Carth 160. Williams x, Harr if on. As to neceffaries, kc. 

Adjudged on demurrer. 

An infant cannot be a juror; and it is faid by Hobost, It muft appear that the things were aftually neerffarx 
that by the wifdom of the Common law a perfon under and of reaffinable prices , and fmtabh to the infant's defret 
forty two, could not be on a trial de otate probanda, be- and ejUte, which regularly muft be left to the jury- 
caufc he then tried a matter which might have happened but if the jury find that the things were ncceftarie C 
before he was twenty-one. Hob. 325. and of reafonablc price, it ttiall be prefumed they had 

An infant, or one under the age of twenty-one years, evidence for what they thus find ; and they need not 

cannot be defied a member of the Houfe of Commons; find particularly what the neceffaries were, nor of what 

nor can any Lord of parliament fit there until he be of price each thing was;'alfo if the plaintiff declares for 

the full age of twenty-one years. 2 hft . 4;. other things, as well as neceffaries, or alledges too high a 

i P rice ^r thofe things that are neceffary, the jury may 

V. What things an infant is capable of doing fur his own ronfider of thofe things that were really neceffaries, and 
advantage, and of his aBs as good, void, or void- >f their intrinfick value, and proportion their damages 
ablet accordingly. Cro. ><r, 360. 2 Rol Rep . 144.. P*ph 


An infant is capable of inheriting, for the law pre¬ 
fumes him capable of property; alfo ah infant may pur- 
chafe, becaufe it is intended for his benefit, and the free¬ 
hold is in him till he difagree thereto, becaufe an agree 


5 1 * 

14. 


i'Jm. 361. Coulf, 168. Godb. 219. j Leon. 


If an infant promifes another, that if he will find 
him meat, drink and walking, and pay for his fchooling, 
that he will pay 7 1 yearly ; an aftion upon the cafe 
ment k prefumeff, it being for his benefit, and becaufe the lies upon this promxle* for learning is as mnfikry as other 
freehold cannot be in the gran tar contrary to his own aft, things, and though it is not mentioned what learning this 



afterwards avoid it; but if he dies during his minority, but pays another for it, thepromife of re-payment there-* 
his heirs may avoid it; for they Ihall not be bound by of is good ; and it appears that the learning, meat, drink 
the contrafts of a perfon who wanted capacity to contraft. and waftiing, could .not be attended for a lefs fum than 
Co. Lit. 2, 8. 2 Injl, 203. . 7 /. i Rol Abr. 729. Palm. 5%. 8. 1 Jon . 182, S. C. 

If an infant take a leafe for years rendering rent; if he Pickering v. Cutting, adjudged on motion in arreit of 
finter upon the land he ihall be charged with an aftion judgment. 

during nis minority, becaufe the purchafe is intended for Afump/it , for labour and medicines in curing the* dc- 

his benefit; but he may waive the term, and not enter, fendant of a diftemper, &c. who pleaded infra sttatem 
and if more rent be refcrved upon the leafe than the land vigintt inf mm amorum ; the plaintiff replied, it was for 
is worth, he may avoid it. 2 Bid/. 69. If an in fan neceffaries generally; and upon a demurrer to this replica- 
make a leafe for years, with remainder over, rearing tlon it was objefted, that the plaintiff had not affigned in f 
rent, and at full age, accepts the rent of the tenant ib* certain how, or in what manner, the medicines were ne- 
ycais, this Ihall be an affent to him in remainder, fo ceffary: but it was adjudged, that the replication in this 
that he Ihall not outt him after. Plowd. 546. general form was good. Carth 1 lb. Huggins and Wsj~ 


If an infant be lord of a manor, he may ant copy 
holds notwithttanding his non-age; for thelc eilates d< 


If 
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* If an infant be a mercer* and hath a foop in a town, 
and there buys and fells, and contrails to pay a certain 
fom to J. S. for wares fold to him by J. S. to re-fell, 
yet he is not chargeable upon this contrail, for this trad¬ 
ing is not immediately neceffary ad viBum vefiitm ; 
and if this were allowed, infants might be infinitely pre¬ 
judiced, and buy and fell, and live by the lofs. t Rol. 
Abr . 729. Cro. Jac. 494. 2 Rol. Rep. 45. S. C. adjudg¬ 
ed between Hill and Whitiingham. 

.« - And a.s the contrail of an infant for wares, for the ne- 
ceflary carrying on his trade, whereby he fubfifts, fliall 
not bind him; fo neither lhall he be liable for money 
which he borrows to lay out for neceffaries j therefore 
the lender mu ft, at his peril, lay it out for him, or 
fee that it is laid out in neceffaries. 5 Mod. 368 * 

'Balk. 386-7. , * 

As in debt upon a Angle bill, the defendant pleaded 
that he was within age ; the plaintiff replied, that it was 
for neceffaries, ‘viz. *0/. for cioaths, arid 15/. money 
lent pro fcf erga his neceffary fupport at the univcrfity; 
the defendant rejoined* that the money was lent him to /pend 
at plctifun ; tibfqut he, that it was lent him for neceffa- 
ries; and iffuc hereupon was found for the plaintiff, 
who had judgment in C. B. but was reverfed in B. R. 
on a writ of error; for the iffue only being, whether this 
money was lent the infant for neceffaries, not whether it 
was laid out in neceffaries, it cannot bind the infant which 
ever way it is found j for it might have been borrowedfir 
neceffaries , and laid out in a ta vern y and the law will not 
iniruft the infant with application and laying of it out. 

1 Salk. 386. Earl v. Peak. See Infra. 

So if one lends money to an infant, who actually lay? it 
out in neceffaries, yet this will not bind the infant, nor 
fubjeft him to an action ; fir it is upon the lending that the 
contraB majl arife , and after that time there could be no 
contrail railed to bind the infant, becaufe after that he 
might wafle the money, and the infant’s applying it after¬ 
wards for neceffaries, will not by matter expojl facia, in¬ 
title the plaintiff to an aftion. 1 Salk. 279. 

Altho’ an infant lhall be liable for his neceffaries, yet 
if he enters into an obligation with a penalty for payment 
thereof, this fhall not bind him; fir the entering into a 
penalty can be of no advantage to the infant. Cro. El. 920. 
Moor 679. pi. 929. Co. Lit. 172. \ Roil. Abr. 729. 
Scd. vide infra. 

It is alfo faid, that an infant cannot either by parol 
contrail, or a deed, bind himfelf, even for neceffaries, in a | 
fam certain, and that (hould an infant promife to give an 
unrcafonable price for neceffaries, that would not bind 
him ; and that therefore it may be faid, that the contrail 
of an infant for neceffaries, quatenus a contrail, does not 
bind him any more than his bond would; but only fince 
an infant mull live as well as a man, the law gives a 
rfiafonable price to thofe who furnilh him with neceffaries. 
Cafes in Law and Equity 85. 

Yet it hath been adjudged, that if an infant contrails 
for neceffaries, and enters into a fmgle bill for payment, 
that this lhall bind hilh, and that an adlion of debt will 
lie on fuch obligation. 1 Lev. 86. Ruffd and Lee, ad¬ 
judged. I Kit 382, 416, 423. s . C. Co. Lit. 172. 
$. P. . 

So an infant may bind himfelf m an affumpfi tot pay¬ 
ment of neceffaries, and an aftion upon the cafe, lies 
againft him upon the promife for this, but in nature of 
an ailion of debt; therefore where debt lies, an ailion 
rin the cafe lies againft him. i Roll. Abr. 729. Noy 85, 
Lcath 157, and fee Sufi 188. 1 Rdf. Rep. 382, 

Alfo it feems clear, that if an infant becomes indebted 
for neceffaries, and the party takes a bond from the infant, 
that this Dial! not drown the Ample contract, becaufe the 
bond has no force. Cro. Eli%. 920. 

But it is agreed, that an infimul emputaffet will not lie 
againft an infant, the* it be for neceffaries; fir he not 
having dif&etian, it not to he liable to falfe Accounts. Co. 

Lit. tp. NoySy, # . 

If an ifffifot Homes to a danger, who inftrufts hint in 
learning, and boards him, there is an implied contrail in 
law, that the party foould be paid as much as his board 
and Schooling are' worth} but if the infant at the time 
Of hi* going thither was under the age of difcrctlon, or if 


[ he were placed there upon a fpeciil agreement with fome 
of the child’s friehds, the party that boards him has 
no remedy againft the infant, but muff refort to them 
with whom he agreed for the infant’s board, Isle. Allen 
94. Dunccmb and Tickeridge. 

Judicial aBs, or aBt done in a mrt of record. 

As to judicial ads, and ads doms by an infant in a 
court of record, they regularly bind the infant and his 
reprefentatives, with the following faviiigs and excepti¬ 
ons j as if an infant levies a fine, tho’ the judges ought 
not to admit the acknowledgment of one under that dur¬ 
ability j yet having once recorded his agreement as the 
judgment of the court, it lhall for ever bind him and his 
reprefentatives, unlefs he reveries it by writ of error, 
which muft be brought by him during bis minority , that the 
coui t by infpedion may determine his age. Co. Lit. 380* 
Moor 76. 2 Roll. Abr. 15. 2 Injl. 483. 2 Bulf. 320. 
12 Co. 122. Tdv. 11$. 3 Mod. 229. 

So if an infant levies a fine, he is enabled by law to 
declare the ufes thereof, and if he reverfeth not the fine 
j during his nonage, the declaration of ufes will Hand good 
Lfot ever, for tho* that be a matter in pais , and all fuch 
ads an infant may avoid at any time after his full age, if 
he do not confcnt; yet being made in purfuance of the 
fine levied, which fine muft Hand good for ever, (unlefe 
reverfed in the manner as has been mentioned,) fo will 
the declaration of ufes too. 2C0. 58. a. 10 Co. 42* 
Moor 22. Half. 47. 2 Leon. 159. Gouif 13. 1 Jmts 

390. Winch 10,3. 

If there be tenant for life, the remainder to an infant 
in fee, and they two join in a fine, the infant may bring 
a writ of error, and reverfe the fine as to himfelf; but it 
lhall Hand good as to the tenant for life; for the difability 
of the infant lhall not render the contract of the tenant 
for life, who was of full age, ineffeftual, 1 Icon. 115, 
317. 2 55. 2 Jones 182. , 

If an infant brings a writ of error to reverie a fine for 
his nonage, and his nonage, after Infpedion, is recorded 
by the court, but before the fine reverfed he levies another 
fine to another, the fecond fine lhall hinder him from 
reverting the firft, becaufe the fecond having intirely 
barred him of any right to the land, muft alfo deprive 
him of all remedies which would reftore him to the land; 
l Roll. Abr. 788. See Moor 74. 

As to recoveries differed by infants, when thefe were 
improved into a common way of conveyance, it was 
thought reafonable that thofe, whom the law had judged 
incapable to aft for their own intereft, Ihould not be bound 
by the judgment given in recoveries, tho* it was the fo- 
lemn aft of the court; for where the defendant gives 
way to the judgment, it is as much his voluntary aft and 
conveyance, as if he had transferred the land by livery, 
or any other aft in pah ; therefore if an infant fuffers 
a recovery, he may reverfe it, as he may a fine, by writ 
of error, during his minority : And this was, formerly 
taken to be law, as well where the infant appeared by 
guardian, as by his attorney, or in perfon : But now the 
diftinftion turns upon this point, that if an infant fuffers 
a recovery in perfon, it is erroneous, and he may reverfe 
it by writ of error; but even in this citfe the writ of error 
muft be brought during his minority, that his infancy 
may be tried by the fnfpeftion of the court; fir at his 
full age , it becomes obligatory and unavoidable ; but in 
cafes of ncceflity the court has admitted the infant to 
appear by guardian, and to fuffer a recovery, or corhe in 
as a vouchee; but this too, is feldom allowed by the 
court, unlefs upon emergenices, when i| tends to the 
improvement of the infant’s affairs, or when lands of equal 
value have been fettled on him, and when he has had 
the King's Privy Seal for that purpofe; and thofe reco¬ 
veries have been allowed and fopported by the judges^ 
and the infant could not fet them afide; befides, if fuch 
recoveries be to the prejudice of the infant, he has his re¬ 
medy for it againft his guardian, and may rcimburfe 
himfelf out of His pocket to whom the law had committed 
the care of him. 1 Roll Abr , 731, 742. Co. Lit. 381 . b. 
z Roll. Abr . 39 $. JO 0 . 43. a. Cro. EL 471. Hob. 
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196*7* Cro* Car . 307. t Bulfi 133, ! Sid. 3*1-*. 

I Lev. 142* 1 94* 1 A 7 r». 461. z 6W*. 567. 

Partition by writ /)# partitions fadenda binds infants, 
becaufe by judgment in a court of jufticc, to which no 
partiality can be imputed. Co. Lit. 171. b. 

If an infant acknowledge a recognizance or ftattite, it 
is only voidable $ and the infant at his peril mull avoid 
them by audita querela , as he mull a fine or recovery bj 
writ of error during his minority ; for fuch conveyances 
©r other ads of record become obligatory and unavoid¬ 
able, if they be not let ailde before the infant comes 0/ 
age j the reafon is, becaufe theft contract being entered 
into under the infpt&ion of the judge, {who it fuppofed 
to do right,) the infant cannot again // them aver hit dij- 
ability, but mufl reverfe them by a judgment of a Supe¬ 
rior Court, who by infection, has the fame meant to de¬ 
termine whether the inferior jurifdiClion bat done right, 
that firft received the contract. Moor pi. 206. 2 In ft. 

483, 673. Co. Lit. 380, Kelw. 10. Reg. 149. io 
Vo. 43. a. 

If an infant bargain and fell his land by deed indented 
and inrolled, yet he may plead non-age; for notwich- 
ftanding the ftatute 27 Hen . 8. cap. 16. makes the in- 
rolment in a court of record neceffary to complete the 
conveyance ; yet the bargainee claims by the deed as at 
Common law, which was, and therefore is, itill dcfcafible 
by non-age. 2 Inf . 673. 

Acts in pais . 

Infants are regularly allowed to refund and break 
through all contracts in pais made during minorit), ex¬ 
cept only for fchooling and ncceffaries, be they nevtr fo 
much to their advantage ; and the realbn hereof is, the 
indulgence the law has thought lit to give infants, who 
are fuppofed to want judgment and difcrction in their 
contra&s and tranfa&ions with others, and the care it 
takes of them in preventing their being impofed upon, 
or over-reached by perfons of more years and experi¬ 
ence. 39 Ed- 3, 20. b - 1 RoL Abr . 729. Co. Lit . 172, 
381. 

And for the better fecurity and protection of infants 
herein, the law has made fome of their contra&s abfo- 
lutely void ; e. all fuch in which there is no apparent 
benefit, or Jbnblance of benefit, to tie infant ; but as to 
thole from which the infant may receive benefit, and 
which were entered into with more folemnity, they are 
only voidable ; that is, the law allows them when they 
come of age, and are capable of considering over again 
what they have done, either to ratify and rjjirm fuel con¬ 
tracts, or to break through and avoid them . Cro. Car. 502. 

1 Jones 405. 3 Mod. 310. 

Hence an infant may purchafe, becaufe it is intended 
for his benefit, and at his full age he may either agree, 
or difagree, to the fame. Co. Lit . 2, 8. 2 Pern. 

*03. 

Alfo the feoffment of an infant is not void, but only 
voidable, not only becaufe he is allowed to contract for 
his benefit, but becaufe that there ought to be foine aft of 
notoriety to reilore the poffeifion to him, equal to that 
which transferred it from him. Co. Lit . 380. Dyer 104. 

2 RoL Abr . 572. 4 Co. 12c. a. 

Therefore if an infant make a feoffment and livery in 
erfon, he lhall have no alfife, &V. but muft avoid it 
y entry ; for it is to be prefumed in favour of fuch fo¬ 
lemnity, that the aflembly of the pais then prefent would 
have prevented it, if they had perceived his non-age, and 
therefore the feoffment lhall continue rill defeated by entry, 
which is an adl of equal notoriety. 8 Co. 42. Bro. tit. 
Dijfeifin 63. 

But if the infant had made a letter of attorney to de¬ 
liver feifin, he might have an alfife, Ifc. becaufe the 
letter of attorney, (like all other a£te or agreements madcJ 
by an infant to his prejudice,) muft be void ; there¬ 
fore whoever claims under it, or by virtue of its autho¬ 
rity, muft be a wrong-doer. 2 Rol. Abr. 2. Nay 130. 
Balm. 237. 

Alfo as to the adb of infants being void or voidable, 
there is a diverlity between an^ attual delivery of the 
thing contracted for, .and a bare agreement to driver it 
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only i that the firft is voidable, but the left ahfluttly *W 
as if an infant deliver a horfe, or a Aim of money, with 
his own hands, this is only voidable, and to be recovered 
back in an action of account* Perk. f&, 12,* 49. 1 

RoL Abr. 730. 2 Rol. Rep. 408. Latch 10. 

But if an infant agrees to give a horle, and docs not 
deliver the horfe with his hand, and the donee take the 
horfe by force of the gift, the infant fhal| have ;*ii action 
of trefpafs; for the grant was merely void. Perk. fed. 
It, 19. iMod.ttf. ~ 

In tre/pafs quart vi & nr mis infuhum fecif, tetum 
crinem capitis spfists Ann& affeindit, the defendant as to all 
the crefpafs prater ionjuram crisis pleads Not guilty, and 
as to that, pleads that the plaintiff was of the age of 
iixreen years, and for a certain lum of money licentiavit 
the defendant duas undos crinis did a Ann** detondere 
ahfiindere ; and upon demuner to this plea the court 
held, that the contract was abfolutely void, and confc- 
quently the tonfure unlawful, and gave judgment ac¬ 
cordingly for the plaintiff. Mich. 26 Car. 2. Anna 
Sechrogban per Guardianum v, Stuartjon . 3 Keb. 369. 

S. C. 

And as an infant is not bound by his contrail to de¬ 
liver a thing ; fo if one deliver goods to an infant upon 
a contract, ifc. knowing him to be an infant, he lhall 
not be chargeable in trover and couverlion, or any other 
action for them; for the infant is not capable "of any 
contract, but for neceffaries ; therefore fuch delivery is a 
gift to the infant: But if an infant without any contract 
wilfully takes away the goods of another, trover lies 
agaiuft him; alfo it is faid, that if he take the goods 
under pretence that he is of full age, trover lies ; becaufe it 
is a wilful and fraudulent tre/pafs. 1 Sid. 129. 1 Lev. 

169. 1 Keb. 905, 913. 

Alfo it feems that if an infant, being above the age of 
diferetion, be guilty of any fraud in alfirming himfelf to 
be of full age, or if by combination with his guardian, 
(Ac. he make any contrail or agreement with an intent 
afterwards to elude it, by reafon of his privilege of in¬ 
fancy, that a court of equity will decree it good againft 
him according to the circumltances of the fraud ; but in 
what cafes in particular a court of equity will thus exert 
itfelf is not ealy to determine. Fide 1 Fens. 132. 2 Fern. 

224-5- 

Alfo notwithftanding the difability of an infant to con¬ 
trail, by the 7 Ann. cap. 19. it is enabled, “ Thar it 
(hall be lawful for any perfon under the age of twenty 
years, by the direction of the High court of Chancery , er the 
court of Exchequer, fignified by an order made upon hearing 
all parties concerned, to convey and affure any land*, 

11 c. mortgaged in fuch manner as lhall by order be direct¬ 
ed, to any other perfon; and fuch conveyance Bull be 
good and effectual in Jaw.” 

And, “ That every fuch infant being only truftee or 
mortgagee as aforefaid, lhall be compellable, by fuch 
order to make fuch conveyance.” 

How an infant is to bind himfelf by a contra# to ferve 
in the plantations, 4 Geo . 1. c. n./eCt. 5. 

All gifts, grants, if c. of an infant, which do not take 
effett by delivery of his hand are void 5 and if made to take 
effc# by delivery of his own hand, are voidable by him* 
fclf. and his heirs, and thofe which (hall have his eftate. 
And privies in blood, (as the heir general or fpecial,) may 
avoid a conveyance made by their anceftor during his in¬ 
fancy. But privies in eftate, fuch as the donor of an 
eftate tail where the tenant in tail dies without iffue ; or 
privies in law, as the lord by efeheat where there is no 
heir, lhall not avoid a conveyance made by an infant. 

If a man within age, feifed in right his wife, makes a 
feoffment and dies, His heir cannot enter and avoid it* 
b-caufe no rig ht defends to him i for the baron, if he 
had lived, CJtild have entered only in right of hii wife. 
And no perfon lhall take advantage of the infancy of hit 
anceftor, but he who hath a right defending to binefrom that 
anceftor ; tho* the heir may take the benefit of a condition, 
notwithftanding no right delcended to.him from his an- 
cellars. 8 Rep . 42, 3, 4. and fee 3 Rep » 45, 

If hu (band and wife are both within age, and they by 
indenture join in a feoffment, and the huiband dies, the 

. wife 
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wife may enter and avoid the deed, or hate a dum futt fe- 
fr* matm* i Inf. 337. Tho* if there be two jointed* 
anti within age* and one of them makes a feoffment in 
Hee of the moiety during his infancy, and dies, the for- 
vivor cannot enter ; but the heir of the feoffor may enter 
into the moiety, lAc* 8 Rep. 43. if an infant exchanges 
lands with another, and the other enters, the infant may 
have a/Gfe. 18 Ed* 4. 2* And where an infant Jeafes 
for years, he may affirm the leafe, or bring trefpafs againff 
the lctfeB for the occupation. 18 Ed, 4. Bro. Trefpafs 
338. A leafe made by an infant refemng rent is void¬ 
able ; but if there be no rendering rent* it is abfoluteiy 
void. Latch 199, If an infant make a leafe paying rent, 
and after his coming of age he accepts the rent, the 
voidable leafe is made good ; and an infant's ieafe in 
ejectment is*good. 2 Lill. Abr. 5.5. 3 Salk. 196. An 

infant cannot furrendcr a future intereft, by taking a new 
leafe i his furreuder by deed and by acceptance of a fecond 
leafe* are void, except there be an incrcafo of the term ; 
or a decrcafc of the rent; for where no benefit comes to hint, 
his a&s are merely •void, Cro. Car. 502. If an infant 
{offenders a leale for years to him in reverffon, this is 
void, and cannot be made good by any agreement at full 
age. Roll* Abr. 728. 

An infant confcffed judgment in an a&ion of debt 
brought againft him ; and it was held, audita querela did 
not lie upon this judgment, though it would on a ffatute 
or recognifance ; but the party ought to bring a writ of 
error in the Exchequer Chamber* by virtue of the 
ffatute 27 Elite. Moor 460. See 3 Salk. 196. I Inf. 
233, 38°* Moor 189. Where an infant may levy a line, 
be may declare the ufes of it alfo by deed : and tho in - 
font's declaration of ufes Jhall be good and binding to 
the infant and his heirs, fo long as the fine continues un- 
re veiled. Hob, 224. zLeon.ig^* 2 Rep. 58. 1 o Rep. 

42. it was formerly held that an infant appearing by 
guardian, could not fuller a common recovery. 10 Rep. 
42. Tho* it hath fince been allowed in many cafes, and 
by all the Judges, that an infant may fuffer a common 
recovery by guardian* and he /hall not avoid it; for by 
intendment he lhall have recoin pence in value; and if it 
is not for the good of the infant, he may have recompense 
over againff his guardian. 2 Dams. Abr . 772. 

A common recovery may be had againft an infant * be¬ 
ing examined foie £5 /rente ; and he may fufTer a recovery 
by guardian in open court. Hob. 169. 2 Bulfl. z$$* 

2 Nelfi Abr. 994. A recovery was fullered by an infant 
by his guardian. See Sid, 321. 2 Nelfi 995, 

If an infant appears by attorney, and not by guardian, 
it is error; for which a judgment may be reverfed. 2 
Neff, 998. but if an infant appearing per guard* anum 
comes of age pending the fok, he may then plead per at- 
tomatum. Moor 665. An infant is to fue by prochtin 
artsy * or guardian; but always defend by guardian. 

Inf, 135. 

N. B. When the defendant is an infant, the plaintiff 
ought to apply to him, to name his guardian; and if 
be doth not do it, the court will compel him. Wilf. 
Rep, pur, 2. p. 50. 

He is not to appear by attorney in his own right; 
but if he be joint executor with others of age* they 
may make an attorney for him: refolvcd where three 
executors brought an a&ion by attorney* one being 
1 within age. 2 Sound. 212. Tho* it was adjudged* 
that an infant may neither fue, nor be foed, as executor, 
by attorney; for the Infant’s difability is adherent to 
his perfon, and he has no power to make ah attorney 
in any cafe, who would not be anfwerable to him. 
Fitngib. 1,2, Mich, t Geo . 2. And it hath been held, 
if an action be brought againft three feverai defendants, 
and one of them is an infant, they may not all appear by 
attorney ; but he within age mull appear by guardian, or 
it will be error to leverfe the judgment. Style 400. 
Lev, 294 * 

If baron and feme* where the feme is an infant, appear 
by attorney, it is error. 5 Mod. 209. When the de¬ 
fendant in an a&ion is an infant the plaintiff lhall have fix 
yean to bring his a&ion in, after the defendant comes of 
age: and if the plaintiff be an infant, he hath fix years 
Jucewife after his age, to foe by the llatute of limitations. 
Lutw* 243. And infants arc not bound by nonclaim. 
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Cjfe. oh Anw levied by others* within fivfc yearv; by the 
Star* 13 Ed, i. Nonclaim /hall not bindan- infant, nor 
any negligence, lAc. be imputed to him; except in feme 
particular cafes, mix* in cafe of a fine where the time 
begins in the life of the anccftor; or of an appeal of death 
of his anceftor, where he brings not his appeal within a 
ear and a day, tAe, t Inf* 246, 380. Wood's lift. 

3* Laches foal I prejudice an infants , if ho prefenta not 
& a church in fix months* Lift* 402. All ads of nc- 
ceffky bind infants ; as presentations to benefices, admit¬ 
tances and grants of copyhold elUtes, and a/Tenting to 
* gacies* (Ac* 3 Salk. 190. Conditions annexed to 
lands* whether the effete come by grant or difeent, bind 
nfants; and where the efface of an infant is upon condi- 
ion to be performed by the infant, if the condition is 
roken during the minority, the land is loff for ever. 1 
nfl* 233, 380. Though a ffatute is not extendible againff 
n infant, yet Chancery will give relief againff infants. 1 
iCv. 198. And by St at. 7 Ann* e. 19. Infants fesfed of 
ffates in fee, in truff, or in mortgage* on petition of the 
erfon for whom the infant is fdfed in truff, or the mort- 
agor, &c. by order of the court of Chancery, may make 
:onveyances of foch effates, as txuftees or mortgagees of 
iill age. See ante. 

An infant is much favoured by the law; therefore it gives 
ii/n many privileges above others: if an infant make de- 
auk in a real action, he ihall not lofe his land as another 
man lhall do; one who is an infant lhall not be amerced, 
nor find pledges like one of full age; and-if he be bait* 

‘ e may bedifchaiged by audita querela, (Ac. 1 Inft. 272. 
Rep. 61. On his default at the grand cape, the infant 
>y writ of error may reverfe the judgment given againft 
himfelf; imlefs it be in cafe of a judgment in dower. 
Dyer 104. fenk. Cent. 47, 319. But an infant may bo 
difleifed of his lands: and a warranty that defeendeth 
upon an infant, may bar him of his entry; fo a remitter 
upon him * contra Of a defeent: and if an infant hath 
"ranchifcs or liberties, and do abufe, or dfifufe them* he 
(hall forfeit them as a man of full age may. 1 Inft* 3, 
133. 1 And. 311. Bro. 48. 

A promife of a perfon when at full age, for confidera- 
ion during infancy, lhall be binding, and afjumpfit lieth. 

2 hem. 144. 2 Leon, 215* A perfon gave a note, a few 

days after of age, for things had during his infancy ; 
on extraordinary circumftances, equity fet it afide : tho* 

*t is true, if An infant takes up goods, or borrows money* 
and after he comes to age, gives his note or promife for 
the money, that is good at law: but to prevent the ruin 
of infants, it may be convenient to give relief. Barnardif. 

4, 6. If an infant delivers money with his own hand, it 
is voidable, and to be recovered by aftion Of account. 
The infant fells goods to another; he may make the fale 
void, or have debt, tyc. for the money. Hob, 77. 18 

Ed. 4. 2. Alfo trefpafs lies for taking the goods; but if 
he deliver the thing with his own hands, the vendee is 
excufed of the trefpafs: if an infant fell a liorfe, he may 
take it again, lAe. Roll. 736. 3 Rep. 13. Hob. 96, 

If a trefpafs be done to an infant, and he fobmits to 
an award, it is faid the award fhall not be binding to 
him. t Danv. 770. An infant is not bound by his con¬ 
tent not to bring a wrifrQf error; for tho* the judgment 
binds him, yet it binds but as a judgment rcvenable. 
Rep. temp. Hardw. per Attnaly, 104. Agreements, (Ac. 
made by an infant, although he be within a day of his 
full age, lhall not bind him. Flowd. 364. but vide the 
next tit. Where art infant enters into bond, pretending 
to be cf full age, though h* e »*y avoid it by pleading his * 
infancy, yet he may be indited for a cheat. Wood's Inf , 
385, See Age, and Heir apparent. 

jRnfautp «f 9 ge. An infant has been adjudged < 
of age the day before his birth-day, for the law will not 
make a : fraction of a day; therefore where a perfon was 
bor» the third of September, and the fecond of September 21 
years after; he made his will, it was held good; and that he 
was then' of age to devife his lands. 1 Ld. Raytn. 480. 
And it is faid luch.will /hall take effea, tho* the devifor 
dies by fix at night of that 3 ay. 2 Raym. 1096. 

3 fafarttp of Coipciatfono. The King cannot be an 
infant by our law. 1 Inf. 43. And he lhall never avoid 
his grants, iAc. in refpccl of infancy; for he cannot be a 
minor, being as King a body politick. 2 Danv* Abr. 
(s 1 767. 
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J 6 f. The afti of i Mayor end Commontlty dial! act be 
avoided by reate of infancy 1 of the Mayor, trs. Car. 

i ' 

nfelfiotta, By caffing garbage and dong into ditch**, 
tec. how puniihcd. See Stat. la*. 1.5.13. 

3 nfeobatton of Cffbea, The granting of tithes to 
mere laymen* See Black. Com. 1 V. 07. 

JMffte Cotttto* The courts of judicature of this 
kingdom are divided into a general division of fitperior 
and inferior* The courts at Wefimmfier an the fuperior, 
and in general have (efperially the court* of King’* Bench 
and Common Pleas) faperintendence over the inferior. 

Lords or their bailiffs not to arreff on foreign pleas, on 
pain of double damages. Stat. Wefim. 1. 3 Ed. I. c. 3$. 

In courts of piepowder the plaintiff (hall fweas, that the 
cauft of adion accrued within the time and jurifdidion of the 
fair . 1; Ed* 4. c. 2. 1 Ric. 3. c. 6. The confedera¬ 

tion of ajfumpfit muff be laid within the jurifdidion of an 
inferior court, but the promife need not. Ld. Raym. 
211. In a feire facias on a judgment of an inferior 
court, removed by certiorari , the plaintiff muff pray ex¬ 
ecution within the limits, otherwife on a writ of error. 
lb. 2 16. J unification by prbcefi of an inferior court, is 
not avoided by replication that the caufe of adion arofe 
out of the jurifdidion. lb. 230. 

No prohibition to an inferior court for proceeding in 
a caufe arifing out of their jurifdidion, till that matter 
has been pleaded, lb. 346* An inferior court refufes 
to give coffs of a nonfuit; the remedy is by writ de ex'cu- 
tione judicih end not by mandamus, lb. 348. 

Mifdemeanor* in inferior courts are punilhable in B. R. 
lb. J56. Attachment againff a Reward for fitting judge 
in his own caufe, or for mifdemeaning himfelf between 
parties, lb. 766. The feveral forts of inferior jurif- 
di&ion, conufancc of pleas, and exempt jurifdidion. 
lb. 836, 837. The judgment of an inferior court muff 
be entered, per eandem curiam, lb. 895. A habeas 
corpus does not remove the caufe, a* a rtcordari or cer¬ 
tiorari do, and the plaintiff may vary in his declaration, 
but then he difeharges the bail. lb. 1102. 

Judgment of an inferior court reverfed for want of the 
averment, that the caufe was within the jurifdidion. lb. 
1310. A court held before the under-fteward focundum 
ionfuetudinem, tec. without fetting forth the cuftom, and 
well. lb. 1543. Inferior courts cannot grant a new 
trial, Stran. 113,392. Have been allowed jurifdidion 
in cafes fimilar to thofe where they have jurifdidion* 
lb. 2c 6. May fet afide proceedings for irregularity or 
furpnze. lb. 392. May fet afide a verdid for irregula¬ 
rity. lb. 499* The King’s Bench cannot reverfe a fine 
fet by an interior court, lb. 786. The King’s Bench 
cannot fet a fine on a convidion by juffices of the peace. 
lb. 794. 

JflBDeU, (iff deles ) Heathens; who may not be witneffes 
by the laws of this kingdom, becaufe they believe neither 
the Old or New Tcftament to be the word of God, on one 
of which oaths muff be taken. 1 tuft. 6. 2 Hawk. P. C. 

434. But in fame cafes they are allowed In civil fuits 
being fwom according to their own law. See the cafe of 
a witnefs who was of the Gcmon religion, being admitted 
an evidence in equity. „ 

of mftfone. The lord of the foil may have 
a fpecial adion againff him who lhali dig foil in the King’s 
highway: but one fubjed may not have bis adion againff 
another for common nufances; for if he might, then every 
man would have it, and fo the aBions would be infinite , 
% Uc. 2 Co. Infi. 56, 9 Rep, 113, 

3 tl 6 rmavp, (infirmarius) In moaafferies there was an 
apartment allotted for infirm or fick perfons; and he who 
had the care of the infirmary was called infirmarius . Matt. 
* Parif. anno 1252. 

Jit fo;ma putpfig. Suing adion* in. See forma 
Pauperis* 

information for the King, (informatio pro Rege). We 
(hall treat of this fubjed under the following head*, vise. 


L Of inforsnatieut generally, and the antiquity of the 
practice. 

IL In what tafis an information will lie. 


IN F 

ID. Of fibng an information. 

IV, How it is to be laid i the proceedings* dndpro&fm* 
by fiatnte Ate, tec. ' 

I* Of informations generalfy, and the antiquity of the 
fraBkt « 

An information is, in many refpeds, the fame as what, 
for a common perfon, we call a declaration. It ought 
to be certain, that the party may perfectly know wirat 
he is to anfwer to, and the court what they are to give 
judgment on. Vide Plowd. 329. 

It is not always exhibited diredly by the King or his 
attorney, but fometimes by another, qui Jequitur tam pro 
Domino Rege quant fro feipfo , upon the breach of fame 
penal law or ffatute, wherein a penalty is given to. the 
party that will fue for the fame, and may be either by 
adion of debt or information. Cowell. 

An information may be defined, an accufation or 
complaint exhibited againff a perfon for fome criminal 
offence, either immediately againff the King, or againff 
a private perfon, which from its enormity or dangerous 
tendency, the publick good requires (hould be retrained 
and punifhed, and differs principally from an indidment 
in this, that an indidment is an accufation found by the 
oath of twelve men, whereas an information is miy the 
allegation of the officer who exhibits it. 3 New Abr. 
164. 

Informations are either at the fuit of the King, or at 
the fuit of the King and party , which is called an in¬ 
formation qui tarn, becaufe the informer profecutes tarn pro 
Domino Rege quant pro feipfo ; but thefe informations will 
not lie on any ffatute, which prohibits a thing, as being 
an immediate offence againff the publick good in general, 
under a certain penalty, unlefs the whole or part of fuch 
penalty be exprefly given to him who will fue for it, be¬ 
caufe otherwife it goes to the King, and nothing can be 
demanded by the party. ,2-HawL P. C. 26$,- 

The King (hall put no one to anfwer for a wrong done 
principally to another, without indidment or prefer¬ 
ment; though of common right, informations , or adions 
in the nature thereof, may be brought Tor off ences againff 
ft&utes, whether mentioned or not in fuch ffatutes, where 
other methods of proceeding are not particularly ap¬ 
pointed. Ibid. 260. And wherever a matter concerns 
the publick government, and no particular perfon is en¬ 
titled to an adion, there an information will lie. 1 Salk. 
374. Vide 5 Geo. 1. c. 4, Wood's hft. 630. 

This difference between informations and indidment* 
has made fome men conceive, that this kind of proceed¬ 
ing was utterly unlawful, as being not only contrary to 
the original frame and nature of our laws, but alfo con¬ 
trary to Magna Charta, and feveral other ffatutes, which 
require that no man (hall be put to anfwer; tee. but upon 
indidment or prefentment. 3 New Abr. 165. See Sir 
Francis Winnington'h argument, 5 Mod. 456. and 1 Show. 
106, tec. 

But tho’, as my Lord Hale obferves, in all criminal 
cafes the moft regular and fsfe way, and tnoft confonant 
to the ffatute Of Magna Charta % tec. is prefentment 
or indidment of twelve fwora men, yet he admits that 
for crimes inferior to capital ones, the proceedings may be 
by information; And this from the long and frequent 
pradice, is now faid to be effablifhed as part of the law 
of the land; therefore at this day the following kinds of 
informations may be exhibited, «whercver the nature of 
the offence deferves fuch a proceeding, a Hal. Hifi . P. C. 

8 . 

iff. For an offence principally, and more immediately 
againff the King, an information may be exhibited in the 
name of die Attorney*GeneraI, and fuch information may 
be died without any application or leave of the court, 
and the party (hall be obliged to amwer the fame* alfo 
the ffatute, 4 te 5 W. 3. (which requires a recognizance 
for payment of coffs from perfons exhibiting and profe- 
cuting informations,) does not extend to informations hied 
by the King’s Attorney General, and it is faid, that the 
court will not qtiaih fuch information on motion, but will 
oblige the party to demur or plead thereto. 3 Hawk. P. 

C* a 6a. 
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Ci 260. aftd fee Cmik 465*6, that »o to$ (sformatm only find that fueh and fed of fee 
cam te bneughton a penal ftatufc.. 1 foil. 37?. fo&tyh & Jeiitufefe affembkvernnt, fcf illitiHtf*&*<&& 

idly, On application, and leave of the coart, grounded feditioft confultaverunt, & amfpiravtrunt ad depauperated* 
on motion and affidavit of feme mifdtmeanor, which if fbramios Dew* Regis mzf* greeds#', great 
true, doth from iti evil tendency merit fech profecution, not* gen* Dm* Regis, &c, iff fuoad mam dim maUrtam 
the court allows of the filing of an information in the in infomatione cententam, find them Not guilty, aad find 
name of the Mafter of the Crown-office j and of fech J. S. Not guilty of the whole. It was moved in arreft 
Jtind of informations there are numberlefs precedents in of judgment, that here is no offence found* The court 
the Crown-office. 2 Hawk. P. C.161. 2 Uni tiifo P. C. unammoufly concurred, that judgment ought to he 
«. lo. Bflt B. R. (generally fpeaking) will not grant given for the Kang, though as to the offence found there 
an information, where there is a civil felt depending, ex- was feme variety of opinion; Tmifdm held, that vi & 
cept the offence appears very clearly. Vide Rep. Temp* amts was not necefiary, and that they were found guilty, 
Hardw. fer jtnnaly , 241. g of an unlawful affembiy, and in that the Ld.Ch. Juft. con- 

idly. Where by many penal ftatutes the profecution curredi as alfe that the intention of defrauding and dc- 
" „pon them is by the a&s themfelvcs limited to be by bill, priving the King of his laid rent is implicitly found 
plaint, information or indi&mcnt, there, without doubt, within the modo forma great, &c. ferfo (hall the ma- 
the profecution may be by information as well as by any tbiaeniet, fcfr. be applied* Twifden and Keeling concur- 
other of thefe methods; alfo of common right fech an red, that for a conspiracy alone, without any profecution, 
information, or an a&ion in the nature thereof, may be information lay; and they all agreed, that the King** 
brought for offences againft ftatutes, whether they be revenue being concerned did highly aggravate the of- 
mentioned by fech ftatutes or not, unlefs other methods fence; a Hen, 4. 7, and 8 Hen. 5. b. were cited, that 
of proceeding be particularly appointed, by which all for maintenance of that a monk Jhould be able to con« 
others are impliedly excluded. But for this fee Miens trad, and probi hmrns 4 e Dale fliould be a corporation. 

*ui turn, or Miens on penal Statutes. Lord Chief Juftke cited Old Magna Cbatta, when there 

4thly, Informations in nature of a ftto warranto may is a ftatute againft fech as feould undervalue fends in the 
be, and frequently are exhibited, with leave of the court, Ring’s hands. So judgment was given for the Ring, 
for ufurping privileges, franchifes, ts'c* which in feme j lw. 125. 1 Sid. 174, 1 Ktb. 650. HU. 15 £*M6 
itfpeAs is a civil felt, as it is tried as a proper means to Car. 2, in B. R. Ren. v. Starling, and other brewers in 
try a right, tho* it punifees the"mifdemeanor, fech as the London* 

nfurpation, &c. Yet the court of B. R. will not grant an A coroner having fwom the jury to inquire of the 
information , on private ufurpation of franchifes, but the death of one fuppoled a file de fe, and finding the evi- 
proper remedy is to apply to the Attorney General; dence veiy ftrong, took off feme of the inqueft; andtho* 
Vide Rep. temp. Hardw. per Anndy, a6i, it was faid, that this coroner was a weak filly man, yet 

Holt faid there was no reafon why an information feould 
IL In what safes an information will lie. not be againft hum la Mod. 493. Pafck 13 W. 3. 

The King v. Stukefy. . 

jjscc we fegUJ gy- down what hath been collected by An information was granted againft one for counter- 
^ericant"232PwS«/, and is, as he fays, every day's pra&ice, feiting or pretending himfelf to be bewitched by a poor 
agreeable to numberlefs precedents, viz. either in the woman who was thereupon indi&ed for witchcraft, and 
name of the King’s Attorney General, or of the Mafter acquitted, and the whole difeovered to be a cheat, 
of the Crown-office, to exhibit informations for bat- uMcd. 556. Mich. 13 W. 3, B. R. Hathaway*% cafe, 
teries, cheats, feducing a young man of woman from Information againft an attorney fer examining perfon* 
their parents, in order to marry them againft their con- on oath, upon an arbitration, without putting the fame 
fent, or for any other wicked purpofe, fpiriting away in writing. So, againft a juftice of peace, for committing 
a child to the plantations, refeuing perfons from legal ar- a man, for not paying one (hilling as a fee,for discharging 
lefts, perjuries, and febornations thereof, forgeries, con- his warrant. Wilf. Rap* par. 1. ft* 7. 

{piracies, (whether to accufe an innocent perfon, or to So, for the following libellous words in a letter, viz. 
impoverish a certain fet of lawful traders, &c* or to I am fere you will not be perfuaded from doing jufticc, 

procure a verdid to be unlawfully given, by caufing by any little arts of your town-clerk, whofe confirm* 

perfons bribed for that purpofc to be fworn on a tales J ’mate malice and wickednefs againft me and my 

and other fech like crimes, done principally to a private family, will make him do any thing, be it ever fo 

per (bn. as well as for offences done principally to the vile.” lb. zz. 

King; as for libels, feditious words, riots, falfe news, So, againft an overfeer of the poor, for procuring a 
extortions, nufences, (as in not repairing highways, or feldier, to marry a poor woman, chargeable to the pariftu 
obftruding them, or ftopping a common river, &c.) lb, 41. 

contempts, as in departing from the parliament without So, againft one for pradifing as an attorney, while he 
the King’s licence, difobcying his writs, uttering money wa s under-ftieriff, lb. 93. , 

without his authority, efcaping from legal imprifonment So, for exercifing the office of Mafter, of the Cooper’s 
on a profecution for contempt, negfediog to keep Company. Rip* % mg. Hardw. per Amdy, 106. . 
watch and %ard, abvfmg the King’s commiffion to the So, againft a juftice of peace, for conviding a perfon 
nppreffon of the febjed, making a return to a mandamus unheard, and fending .him to the houfe of corredion. 
of matters known to be falfe, and in general aoy other U. 124. # 

offences againft the publick good, pr againft the firft and So, againft judges of an inferior court/for mifeeha- 

• obvious principles of juftice and common honefty. 3 viour, lb. 135. 

Hew dir* 166. 2 Hawk. P. C. 260* and feveral autho- So, to try the trum of the return of a mastdams, lb. 

ritie* thet* cited.. Waidl reflrtiiiig on the publick go-1184. 1 ■ ■ 

versment are pumfbablc at the fait of the King by infirm*- An infmnntm wuvled againft a gaoler for fuffenng 

tim 7 Carth . 14,1;. Tbt King v. Dnrty one taken upon an **&■. ctpitU. to go at large. 12 

An information was exhibited by the Attorney General Mod. 434. Mick n W. %. A*att\ An information was 
for conspiring to deftroy fee King’s revenue of fee excife; filed againft certain perfons for feat feey, as enemies, £sV. 
fens the defendants and others igmt\ We. illUite, to the government nired a boat during a war wife Franee; 
fdStiefor & Mlitft cenfuUavcrwt & to*Jpiraverunt ad de- in order to fO thither, intending to aid and affift fee 
Amend* df dHanperand* fermams mif* pr*di&', King’s enemies, though they did not adually go thifecr, 
*nd many other,fads w^ laid in fee information tending but only mteaded.it* Mist. 637. fifth* SfF.%* Bo R* 
to deftroyb^g, the excifemen, depauperating feem, dc- TkKing ^Cooper and of* . ^ 

Graying fee King’i revenue of excife, pulling down the Upon a motion, leave was given to file an tnfimatm 
excife-houfe, raifing a tumult aioongft the poor people, againft a jhftice of peace for fending the to fee 

ide. But the jury that were to try the iffue were un- houfe of cprredton, without fufficient cauie. 8 Med* 45. 
willing » find this matter, tho* exprefsly proved, fearing Pafek 7 Gee. The King*. Obey* W*P*tion was filed 
it might be conftrued no lefs than treafon, and fe would againft one for building of ioski m the river Yeewr tothe 
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©bftruAion of navigation* ia Mod. 615. BilL 13 W. 3; 
The King v. Clark. 

lnfbnmm for a Scandalous narrative licenied by the 
defendant, Speaker of the heufe of Commons, being 
Daxgtrfitlii Narrative, reflating on a nobleman) (the E. 
of Peterborough)\ the defendant pleaded, that he did it by 
order of thcHoufe of Commons, and demanded judgment 
if this court will take conufance of it* The Attorney 
General demurred, and afterwards the defendant pleaded 
the common plea, quod non vult emtendere cum Domino Rtge, 
and was fined 10,000/. Ccmk 18. Pafch. 2 Jac. 2. 
M* ft* The King V. William** 

Leave was given to file an information again ft the de¬ 
fendant, by whom the plaintiff's wife was inveigled 
away, and who procured merchants and tradefmen to fell 
goods to her, in order to faddtc the hufband with the debt, 
he agreeing with the fellers to deliver the goods back 
again. 12 Mod, 454. Pafch. 13 W, 3, Pocock v. Thor- 
nkreft* 

Leave was moved for to file an information again ft the 
defendant for thefe words fpoke of a juft ice of peace, vix. 
He it an old rogue for fending bit ‘warrant for m* Holt 
Ch. J. feid, that he deferved to be bound to his good 
behaviour, tho* it be not proper for that juftice to do it, 
bat rather to get one of his brothers to do it for him; and 
leave was denied j tlfe court defiring them to go by way 
of indittment if they would. 12 Mod. 514. Pafch. 13 
W, 3. The King -v. Lee. 

The court was moved for an information Again ft a 
churchwarden, for refuftng to collect money on a brief 
for fire, according to the aft, 4 Ann. r. 14. and the cafe 
of information* granted for not burying in woollen was 
cited. Zed per curiam ; That is of a publick nature, and 
Wherein the revenue is concerned: and bolides, in this 
cafe there is a penalty given, and a method for obtaining 
it. So no rule was made. Stran. 1130. Retft. 13 Geo. 2. 
Reoe v. Ford. 

The court was moved for an information again ft one 
Grefvenor , for refilling to ferve the office of one of the 
fherifft of London. —It appearing that he was a Proteftant 
Diflenter, the court fald, it was a doubtful qaeftioit, and 
a matter of very great confequence; and they would not 
interpofe to have that mater tried in a criminal way, 
when the city had another, and that a civil way of obliging 
perftms to ferve that office. Vide Wilf. Rep. par* 1.18. 

N. B. The doctrine ia now fettled, in the cafe of the 
Chamberlain ofLondcn and Allen Efq; on error, 

in the Houfe of Lords, upon the opinion of the judges, 
eleven to one, that a dijptnter is not liable to ferve. 

An information may be brought for offences and mif- 
demcanors by the Common law j as for batteries, conspi¬ 
racies, feducing perfons, nufances, contempts, libelling, 
feditious words, aboflrg the Kino'e commifTiots to the 
oppreffion of the fubjefl, c£ U* And in many cafes by fta* 
tute, wherein the offender is liable to a fine, or other pe¬ 
nalty. Finch 340. Show. 109. For words fpoke of a 
deceafed King, which advance pernicious doctrine and 
evil tenets, and have an influence on the prefent govern¬ 
ment, Cafe, an information lies, on which the offender may 
be fined; and alto corporally punifhedw 2 Ld. Raym. 879. 

If the m&rfhal of 3 . R mifdentean^ Jiimfelf in liis office; 
he who is prejudiced by it may prefer an information 
agaiinft him in that court, where he fhall be fined and 
ordered to make fatisfa&ion. . Hill. 23 Car . B, R. 

• If a perfon exhibits his information only for vexation, 
the defendant may bring information againft the informer. 
Upon the Stat. 18 Elix c. 5. 2 Bulft, 18. 

HL Of filing an information. 

* It fetmfc to be an efwblithed praftite, not to admit the 
filihg of an information, (except thofe exhibited in'the 
name of his Majefty's* Attorney General,) without frfi 
making 8 rule on tb&petfpfts complained of; to JheVj caufe 
to the contrary; which rule is never granted but upon 
motion made in opefi court, and grounded upon affidavit 
of fume mtldtmeihor* Which,' if true, doth either for its 
enormity or dangerous tendency, or other filch like cir- 
cumftanees, feem proper for ihe moft publick profecution; 
and if the perfon, on whom fnth rule *is made, having 
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been perfbnatiy ferved with it, do not attk day given 1 
him for that purpofe, give the court good fatis&CUoa by 
affidavit, that there is no rcafonable caufe for the profe¬ 
cution, the court generally grams the information \ and • 
fometimes, upon fpecial circumftances, will grant it againft 
thofe who cannot be perfonaliy fcrvej with fuch rule* as 
ifrhey purpofely abfent thmkWeo, be* a Hawk. P. C. 
262. 

But if he /hew good caufe to the contrary , f as that he 
has been iudi&ed for the fame caufe, and acquitted, or 
that the intent is to try a civil right, which has not been 
yet determined, or that the complaint is trifling, or vexa¬ 
tious, be. or where the motion is for an information ia 
the nature of a quo warranto, if he can ihew char his - 
right hath been already determined on a mandamus, or 
that it hath been acquielced in many rears, or that it 
depends upon the right of his voters,’ which hath not 
bun tried , or that it doth not concern the publick, but 
is wholly of a private nature, the court will not grant 
the information without fome particular rircumftanccs, 
the judgment whereof lies in dilcretion. Ibid. 

IV. How It is to be laid, the proceedings , and provisions ho 
Statute law, &c. a r j j 

Regularly, the fame certainty that is required in an in- 
di&ment, is required in an information; but it has been 
held not to be neceftary, to repeat the words dat cur 1 hie 
tnttlhgi IS informari in the beginning of every Jillindt 
claufe, if the want of them may befupplied by a natural, 
and eafy conftruftion. See tic. Jndifimtnt. 1 Salk. 375. 
Raym. 34. 2 Haw. P . G 261. 

In an information againft Roberts the ferryman over 
the river Mercy, which parts Angle fey from Carnarvon- 
Jbirc in Wales , it was laid generally, viz. That this was 
an antient ferry time out of mind, a»4., that 1 d. was the 
ufuai rate for the paffage cf a man and hone, 7 d. foi 
to cattle, 2 d. for 20 Ihoep, be. that Roberts being the 
common ferryman, between the 7th Srptembrie Amo t. 
and the day of exhibiting this information, injufte, op* 
pnjfive, b deceptive cepit b extorjit dt diverfis ligeis & 
Jubdrtis Domini Regis ignotis *0 the Attorney General* 
paffing that way, diverj'as demriorum jummas txcedeu * au~ 
tiquem ratam b putium pro paffagio b transportation* fast 
b averioram fusrum videlicet , pro pajfagio b tranjper * 
tat tone cujuJHbet ftrfon* cum eyuo fuotd. b pro quibujiibet 
to catallis 2 s. b fic fecund* ratam pratdibl* pro majori 
vel minors numero averiorum, be* The defendant was 
found guilty, and it was moved in arreft of judgment, 
that the information was too general and uncertain, becaufe it 
did net alLdge that assy particular perfon, or any certain mm * 
her of cattle , were ferried over within the time laid in the 
information } neither did it mention any particular perfon 
from whom the extorted rates were taken, which it ought 
to do, that the Jingle offence might+certainly appear to tho 
court; after great deliberation, the whole court was of 
that opinion j and per Holt Chief Juftice, In every fuch 
information a Angle offence ought to be laid and after* 
tallied, becaufe every extortionfrom every pamhddr perfon 
is a Separate and difiinB offence j therefore they ought not 
to be accumulated under a general charge, as in this cafe* 
becaufe each offence requires a feparate and diftin& pu* 
fiifliment, according to the quantity of tfie offence; and 
it is not poffible for the court to “proportion the fine or 
other punifhment, unlefs it is fingiy and certainly lakh 
Cou th. 226. Fhe King v. Roberts. 

An information upon a penal ftatute muft be fued in one 
of the /uperior courts, and cannot be brought in any in¬ 
ferior court, becaufe the Ring's Attorney cannot be there 
to acknowledge or deny, is he can in a foperior court; 
Cro.Jac. 538. . AH iifomatiom on penal ftacutes, bronght 
by an informer, where a fum certain is given to the pro- 
fee u tor, muft be brought in thet proper county where the 
offence was committed; and within a year after the fame 
but a party grieved, who is not a common informer, ia 
not obliged to bring hie information in the proper county, 
but may inform in What county he pleafes. Stat, 31 Rim. 

| c. 3. Cto Elia. 645. And the King may exhibit an ft* 
[formation in two, or three years, and' be good; the' it 
1 will 
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Italy *%t cbllf to die defends i^atthjwi 


die 2t 7«r. l. r* 4*do aotc*#»d'0»^ff^Mtf^ar'of ft®* 
act** nor oh the ibthtet'Jf-inabiOOtafft^ 

•crrnng cohcwdment* qtftab** 
ftOMft parties grieved, and .t^dfi i 
it given in certain. /&£,* ':;>•• "Jit; jS?^- frH'lif*- 
An infirabr u/on .a jww^Iaarj•' 
oolte, if ior'lWwW mhiifr tttt"' " 
a£tkm on the i^s^tt^wbeeed«f 

. ,. 

ftatote 4'€aT .f Alrf .lWfitt,_ __ 

General exhibit* *n >bi«*. 

when the Clerk of the Cro>Wn i tb»&; It*; k gfSwaMy ft/'' 
order of' court# ■ 5 'flfttfr #4* !l: ':Wbe^e’ a ffeqaky 
rtded by fto*uw %twden jtondjfeoid^. 

theKingp»ofo» hb ^4^aM«^ 

WMfl Uxu : - * liU. Jh Gsti II th» 

AmrMf Gerisrti, my pwowd.« th*.; 

fe v- 1 is no h«tri®nnathrKi»f j 

Miy btr i&^piw.':'. Cro..'El.'i*j.'', t i«0B. 119. 

If two 

tbmmmwis&ikf ^RW>c^: 

(be juptM-*?. 

If aOltr? «*»i* 4 

wit, tediw MA^bt »tofoW»0f #*., Ikt 

M^rMiriasf H»v* ^ *& 1 ' 

«* a**fflp«« by W»PW ;P;JW : ! 
coert nay appwr by »ttorrieyj #'wjM|p|! w 

exceyt is foeh ^rifel whert i'wri^Ai^jSwMice i». ; .«-, 

1 qahed byfo»eit«ete:*in<) ir:u iteiyaie of indiameAts 
for erimet wtder tbe ttonfeqf t»p«»li thii. .; f 
If.ftdeftmbMt p}«*dw/%&(? to ^ f^rM«ri'Mi fvi mw, 
&r.. it h AM io fty be.owei. eothittg i» tie iyfirmr, 
•or Aw £i))f,‘ wiiieb h «b/j|i 9 pe).iw < a»' >*%• On 
foM^^wAs»l»«>Mie<i Sww v fesd^rV^, *»*- 
:»« &*•«>*• wfAAfoV f ^ Wf. 

AnAW-tfawe l» mm-m» om Ir^BANit, dwyauebt w 
flwiavWftbMiir If i*V 

'■iWiiOT ffpiMfHi-'tlhiftrr of ! «co«iyliwet( record; eot beteg 
'iAAli facli pie* |« not 

Modi! • •*’. ’ '-.. 

■ , AttplicMite. W-ibC^w»^.'tw«ipteM *fc* w^tte 
W : W ’m*#' ;, fey «fc* :Att«*w 
4 ion«n>» ** 4 -'-.te(wtei'joaiee»'of tbe Cferb of 

oheAAfe: die’ 4 >i replitAtion to * general iflue in an 


1 ***1"# .In, 

,' made in the iwnte of tie in 

ri»; jnoftoF AepA^deit» ’ara, witt u^t «- 

gnMwr *#■'«>' i»- AWr-iy' i^i ptow, rkimkiiM '' 

fair infaffietWty; iike riidpmlatr V w# 
A«Ar ^nittf.-;.'Hijje <6jt»; ‘ ji‘;pfe.- & 
?*WM |«WW ; ii*. eonri l# W | l bN< «# At ifit. 

^•« ‘in#S<H#-:toitiga!twl. <?4'fipr,s»si, 
:’$$#*$Wfc;;;sK'!A#»i #• *»?iwtl!er"tW' proewAaga. npoq iw 
iethe fAture'ofii p^^rrtiitfenK^re^^y'aiid 

; t?» "Tin 'C14rk of tie 
'Cmpm JMt'aiS 'wfc iitis«t 

t«KMiAM^.ibn^#Mk % airyNili i«. 4 nb.#Pe *»♦ 

4 ®** 4 * e#f#'Wt Atp 

iesettfeeowflMU 'k*¥« ; : 4 *liv« 3 w ; *?» iiA t'AHogiStwA.* 

f)># 

|||#|Ate.qa; i Wf’ tjg w Ab i i t .titWn; 4 ? JiiCfpi.in* 

i'ipUWd'*i«4#r:''Pnl«#»Ae'fliwie'to ; ‘ie t^>^,ifj»pw 

' 4 <rt V S.h f’iBeneh* 'u 

i'A» defendwst 'coftili; 'ttr.k«’i the' j|id|si,,Wow 

n«’, or KtnwqtiA tie embt of mtip 

B«ans&# «*1M 

#a*e^^■'■//■:: •,•••>.: ' ■■•• <:■ *,'", 


" : pitKe&'ieiffitedl on furityi^mtipp. kb 

feM &tdi Me^caM* i. given m M the 

li^etaayiowrabdeond ttifcfiwgedon i$« 4 n& : *;ifim 4 « 

¥itt» «% .-■ • ■ '■.; .' " ■;.,- • 

. *•• Tint that Anttt««tten*r & iA nfonniioM; e**ept 
tiofe t&mjjtoti wAw nwpeof i»iJn|eto ; s ^ e - 


lt nay notia sofiaew erart «imia me woi« tkfa/kh 
Aa fit %«*£’.•}& Intended to pacifli » «M^wwnnor, 
*»d itb a* tfc« proceedings tiercia ntap he at vwmw«s 
.%$ in. anp other, tie fate* ta tritiwa the pendew of the da* 
Wta, Mhk&hdag o reetedid law . 0*11 receive at Imp* # 
conftruftkm aa the words will bear. Certh. 505* 8 * 4 * 

: j*T a. «HTe»rt «f Hntfmd. 1 Cntt. 3^, ad- 
, jedged..; 

, 5. That ao ooh* eon he bed on this ftamte MttM- 

quittal bp a trial at bar, naeoelp bewtrie tie efanrie that 
gives soft*, onlefi A* |n^e «tdftr * ae*0»«Ue qpole, 
'«m» <W to iamt a oyw eoWUe aeapf /mho,-hut-alfo 
becauft a caufe, which as of fitch coafeqaence as to be 
tbeagitPiopcr^H- atrml ok' bar. c#iuMnytfl^«M#S hc 
within me paniev of thoAdnue, tv)uni wet chaiflv de- 
figael agriaAniffiBgand <Wt*ri»»jnnlteBtiB^ tAvi- 

i». c *dj. 

' 4. That 4 f ibew he federal dMbed#eti, «nd fiwae of 
Aten aegnitmd, «ad othen ewmAsd. nme efthamcan 
JutnpAr 

, "ji, Ti#e e ubeie i w. # ^ AefendaatV cafe is feci as aetho- 
!:fia«-'We! ’OfOri:; ;to. award low coda, he has s right to 
them he Adtas jfsjfMUr; f«r it Ibemt a general sole, that 
«eh*«>nfc*ir .Ate im fmmti - if JbMttt *« do aimur 
MHttt fsfer? esgAi aaA it*/ emit. * Chan. Calc* 191. 
a Hawk. if'. C* #0j. : . 

It \ As 
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S, sa«.p»■ £x , sfej;i 7 « 

to which it Was returned, font for MMT**.' ‘ ^ 

imbark for Africa, & b*c f ^ return, 

charged the defendant for ». J^mi w j, tf lifted 

“ d ^ J ff&T**-? W 404 . 

jf» gBS'aaso».A* 

^TwhoS Mfoorifcd byhis Clienttolet jo^fot 


$^whoU difef#d $** mifdemeanor. L*. H 
3 %<<Ath Was andently foe garment «f * pfhft* life 

*£$&"n<T«S» •«*»»■ k 

f0r -*«« f ' ThU fyUable, in the name* of piace*. denote* 

“■.u ^gy rs&as.'rf 

JK5E.,*- ,*«. w a*« **• »-•* 

engine 


f &tnttit««, Ufed for liberty given to a fervent by 
fJSm,wdthe commonalty of the kingdom» feme- 

taffi&N- gWCn '^‘T, a i ^ 

«“»6**’“*•«* 

.f. AP J /jf- after the term expired. 
f, anmtffi«, b * ««' »/«*?# whereby* man feektenvy 
1 tenements; and lies in many cafes, having 

'll iiffSm' fob writ is alib called arfeife 
“Jw**, tocaufe foefc *« form'd word, mfcrted in all 

W 1„° 5 S' The nfoef which thebeir 
tofheWord, for entering 

by foe d«ri< or forfeiture of foe tenant, err. was wuw 

times called 1 'ngrejfu. , pi 

JngroOato*magnitotuU. 6 »CMv*¥^ 
ftt StOfg. Advowfofi »» greft, Villain tie pV‘> 

{a %rvnS«, (ingrejfattr) Is one who bayiandfel li any 
tWbywholefalfAnd whoever Ihdl get tow hfa toads 
Iwtoying, contraft or promife, (other tfaan by dewfe, 
Cantor Feafe of land.,) any com growing, orotto^«»? 
J/L-jw. butter, cheefe, filh, or other dew 
ZtSSSm within the fealm of fwW, » foe iraent to 
feffitoe again. ** be rtpuJan untawfol i^^. 
, St V6Ei. 6. c«+. . Suchviaual only at at £ 
“v ii. 7 k. food of is within the purview of foe 

«5.*£riS ^d fruit, are lot within foe 
ftatut f’ ; t I, Si been holden, that hops an not 

.sn?*£. «* .«»•■ *.*•* •.** c - 


The toying of com to make torch of »t, and then W 
fell it, is no* within foie intent of the totnte ; bectufr it 
“ not bought, to be fold again, in foe fame nature it wa» 
bought# tot to be toft altered by a trader art j> the 
like iwfon. the buying corn to make meal* ana then to 
fell hi Maid not tobewifoinfoe aft} and toywgof 
barley. Wifo intent to make it iato malt. and tft«ttot 
to fell it, had tto need of the excepnoamade for it in 
foe feature# t AC. *37- *«mgo porn and 

viftuals, except; fife *ad fait, are wmpw 1 # M ‘ d n0 J 
within the penalty of:,foe ftatwe ij Sto. .^* 5 -«nd 
lioeUfod bangers nre exceptedt *» «e htowifo hflimongers, 
butchm, poulterers, $«buying*ny fomg“*»"* 
faculties, wherwifcfoan by forctolBng, *ml fellwg the 
fame Main at iwfonaMo prices by rewil. 1 H*wk. ty>. 

Any merchant, wtofoer a fobjefo or forngaer, bringing 
viifeukUl olwher meitbendife into this kingdom, may feu 
foe fame in grfos; bnehe who bnya them of him cannot 

do foTtocaufeby tofofoeaw P»f Wl1 ^* ‘, 1 ^^ 
for the more hand* any intrchw.dife^pa&fo th ro , t he 
dearerit mud ^tor, aa everyone will make a profit, 
add if this were uHowfofe. Mich .map might engreje into 
Ms tonds awhtde commodity# *»d 
Mfoebe fotrnld think fin ,which is, of, foch bad confe- , 
|»m«# font the 'bare, ingrejfwg of n whole 
whh intent w feU . it at an anreafonabhi jnce^u an ot- 

fenwinditoltoatCpnuMnlaw. whether any^rt ttoe- 

of be tod %tto: *#&■* w w*: 3 ;f»/' 'S>d* Cm 

The^puni^ment of this offence by Satote, is forfeituro 
of foe goods,fee fop heff »®W«C» and tyro y tmt iis untw» 
femmfetrdmibfe value and fix 
foefeeondoffence».andlofsofallgood*# 
mentatfoeKing’fpleafure, fy+** ***** °* EBC «* 

^jSSStonf records or 

infomments offowj *f tow of paichmmt. . __ 

: iMtefflng Ofajffoc. , Themaltogoffoe mdewiiiei 

by foe QUntnpkr*' ^ ’delivery of them to the party to 
wWtto fa 61 levied. AAJ. 147. . 

inhabitant, la n dweller .or nouttiolder in any place * 
as hiMurntt in a vill, arefoe hou!hoUfeo in foe nil. a 

^Thc word (inhabitnntt) includes tenants is fec-fimple# 
tenant for life, years, by %k# 
he who has no intereft but only, hi* toMtartOn and dw«* 
ling. 6 Am. 6a a :SilL ,4 7 » e *. C ' A. torewA 
cal. He who tofo a hoofe in Witondaiiiatmra, nmy 
be feid to bn an inhabitant* Tirrel. ; Carfo. ,it 9 * 
Mich. 18 Car. a. C.B. Inhehiumu havenot capscity to 
take an inheritance, u in 15 Af., 4 -» ^ 
it Rtf. no. Pa/th. 1 * 7 ". m Dngamun 1 cgfc. See 
Gatewarf cafe, 5 C* 60 


or 

in* 


(bemay-h 

teoeotenttm to a row wd jus bcir> * wo 5“®. ^ j/ 
berttantt ii not only intended »herc,a fefo to fo-lm d*« 

tenements by ditoto.of. | £ 

Ample, or fee-taU, whi*hAP*»»to* SiKTlIS 
be.fidd to be an inbtrimtt, bacaufc hu hws nmy fefon/ 
it. Lit.fia, 9. Anlone may tofo Wa|e» f t 
tton; win cfeiof foefftog^ff«?«of^rage, bylet- 
tew patent, . ■ 

hberitnmt <re 1 

(brftrtdt 

' . ; 1 

hwptrtd. ' * 

CwpwWfetotoeeStfelam » houfcs, lands, w hich 
may be touched or handled *, and wwpwW 
arernghts iffbing «at of. annexed to, or txemfed wu», 
corwfotl wjerffourw#- to advowfons, tithei, ansnstfel, 
ofiS. rommtos. feandufes, privilsges, ferviees, > » ' 

^T^e^i"* alfo >wwrf inheritance, which 1# wharir-' 
two, or mote, hoW land. fcveraUy } if two men hw 
lands given » * tem and the hmrs of todr two ho- 
Mm. tWh have Joint eftate during thaii livfe t out foeir 
totoCfovcr*lW//«ur«.. Kitch. i j j. Withou. Wmd 
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none can inherit j therefore So who hath the whofeand i 
entire bloofl # : ihaU have ain Ifthetitaac* beforthim who 
bath bat part of the blobd of, to aOfcefor* 3 &p* 41*; 
The law of Inheritance prefer* tod N jfirjl' child before ail 
others; the: jdale before the ,,)Rhitak'ijahd : :;of males the,, 
hril born, And ^'tetohertete/if# manputete* 
landitifee, add d^WHlte Wto*;'tote'<* tteWte! <*fi 
tb* Ikdte ^att .inherit, if there b^my.rfW' 
for want of foch, the laOd fi»ai| go to thO heirs >oftola 
mother's fide i But tf it cbme fe tfte fen %: dOfceatTrote 
the feth t*, the heirs "of die feOth^ y feaB dot 
PU*wd, 13a. '*$&•' 4 ? lS.; ‘andelmttel&itete'te 

turntd into ad inheritance; •-•■ <9* i*6> v" $$$%&»*• 

and/V &fte* ' * ^ "; ::7 


Jitemon* (Miffoti) to/orbid'a;lnd|^fl^' 

further proceeding in;a cate jlepehdlng before bito^ 

■ in nature of a jr prOMli^On. 9 1 c',- 

c. li. '13 Cat. ivjj.' ^4/• 


an inferior, upon" in; ig»ei^: ?; lhhibitkins Wd&tefe %& * 
the ideations ofir,chbfffiopiOnd 
hibitioO id either' '•hdnjtxis fa., ifife } d^tmiimeiU t 

fi$afc*0 aliquant me qmtiktiMfcfr 

dim ielktiiariam hmem,' i TnOs •when iheW^MwtobO 1 idfitii 
he iWNl 

cahtefaJito^ 
archhife'ob is tp daft, 

- /£&’ *b*ti*u^iLtbrn* 



brifaite 

toMMfc 
tiM 
tete 


neror ho&k) 
deidOlOhghedii: 


fenced iirwilh^dry bedg^ 
of the feme ie^i Ife* fallr J 

in 1 anf ho fife h$fpi4i 
.fori, tfi&tobjMtelte 

fhawr by $£ 

wherpinc... TiiT . ... vw ,,^,.^ r , 

Parai% f Anitf* iS 7 * '®*, 

1 Jhfeifte* Ttiant by the Mrqgyv, mafotm^n^ld'ls 
horn* the ;&ther.,hegiifi to^vc?£ten|M^^ 
thelaid : ahd:^| : tfi|d^co«8d' tettttlfc; wwd#: : «ior4 
of'the toe iifihtff •■ h#’'fitter't : - 

Wr£&i'M 

*< ,lTehihi'W'ihO'curte&' iM# )And;tlds elite bong 
oteiite 

tobe :by tetetetetotg' of 

ed 'in' ditei CaJe^ R.la' : 'tete^l^ tedali4 : iwa ^ 

tete y ,n» 

teb*tk'V'ite^ w 

''If-'liiifcte . ™ . v ^. . 

to S ‘ te 'tea&t tffthO: ddtetete^ihpOatece#;. and 

.tetei' % t# date 

W;ite*r:aW'^e a privileged perion df te 
" Wmi' .tftehte f add' 1 to ihfc #tte» te 

__by his; tete h / cteMov 

fteato * tertoin ten of money it due to kim i . tite coittn 
Wiil oAeii not gtontan fejnnW unlcft the money be 
’ ' *' I'ite'coort# ‘ v -'"' ■ 


andfnmo* 



'MMrnmmh is otedned totetder* eithW ttpon mat- 
to abpearihg oflteid^ tor deed* w»- 
ice. faim'.fc-’toIMfc.Wim whence 
iheto^ y £ ; ' : teh^ that ,the paty o*$Ji* to, be' dif- 
^toites k ilrgrated before an-, 

ij J ter «te te 




proceedings at law; but an injunftion may bd*revived 
on cate feown, and fometimes the court will revive tty* 
too* dzdblved« where the ptaiii^fV cafe is hab^ or^dity 
^tedently on hi* fide. iVwtf, JW* * *4, %4 rt ^ l 

be for itayipg of wade, there mud be 
tedavk mnd^ °f walte Cotewtein houfosi lands, tor* 
"”■ gi»fe to te complaitet i And if it be to day fete 
teteTtSj it is granted on fuggefting feme matted 
Of Wjdch the cofei>lainant is not abfe to make 
te te tote as for want of #itntes> 
fe'.profecute at law, for what in 
P*y i to that the Other court aCU 
juft , advantoge^ and that 
takes placer it is agaite cototy 
^4 r.'* f ■ " f v ” 

* Ctetelte f. **ter /Sjftete /rente. 

t tejf' ■ 'f f ^ “ fteed wkh 

to te^totetotep^:?b tetefrflte* there- 
to?- : to- ..ite- 'Cwtofed againd him, to 
jMutete/<nte nniifi f #P csrl *bto he 

|rat 4 toy Wife te fejtmten, and hath proceeded 
:tetete' thereto* • the court' of Cb**<trj> 
tefc^tetetetertotoraey ”to„tte. Flat for the contempt. 

' .vlnt 0 ^'inteted be gra ntt ^ by the 
A;^tetetetfeiv,ithe court of A. X* 
toayibtote ^ tod ^rteCt^any'® ftt PtoCtod' in contempt of 

,.. , '; ■ 

mutof deferiii »f 

ive 

..rr.v;;Tne'Writ 

x /rteyfctoto jjtetete^to- 

, ___ iv f.,steto>(te t %to '&> Jte 'te 

•'to ftetoto* 1 tete^w- 4 s® 1 

^ 4 te a J^hh^Cee \ 

‘ fid more on te febjeefc. 3 ; iVr*v jfdr- i?z, &r» 

■AteA8toter : i.i, 

J 3nte?* b a wrong or damage to n toan*s 

Ttete puhifeteMte* s and'foab^ 
hors them^ toat if grants writs Of |nSfipati®® tot their 
jte^tete^ to tees of combinations and confederacy. 
Stud* CmPf$%* But |he law will fuffer a private injury 
tetesifeidto) and top aft of God, or of 
the law, dte tototo to ijpne. 4 Ref* 124. C*. Ref, 
148^' ■ ','V',;.V ■' ■ > ' " ' 

Jntaglte To itete to toe benefit of the law.—— 
gsfe^rsv terem 4 £jT Rex turn inla- 

tevit ^ n^pJemim /uos. Anna!. Waver!, fob anno 

3 teBte*t f fetor* 1 **’ from toe Sax. hlagiam, u e. 
JnUgareJ Signifies a refiirution of one outlawed to the 
protection Ofthe law, and benefit of a fubjeQ; 7 «d* 

3. /reTf. «•: r. 14. Xv/. Ceaef. per* *• <* *• 

Jlfllagb* (Inlagatus, ir/ bme/ub kge) h he who is of 
feme frankpledge, and not outlawed. It feems to be the 
contrary to t/tim* Brafl. trte a. lib. |. c. it* 
jlnUnB, Is Sid to be V«te fedte/V, pare manerii 
dmimea, terra interior W inclm/a $ for that hich was let 
to tenants was called Quttdnd. In an ancient will there 
are toefewordsj ToWj||r I give thxiiddnd or demeans, 



ierhripreftfHtiexe* 



br tsmmsffi Teftam. Rritberid . 


toe tes/i and often 



add 10 % the soA 
This; ted wtetoj f“ 
occurs:to'iteSW« 
latte* teti«fieeJ«ZX ^ates^. 
jOttel Pirate A trade Wholly managed at home in 

Wf tea" the fstotm definition, and that toe 

femte is tel propriety teied Cmmeree , at iealt that 
whito; OW ate On with Othes dates. 

JnUOt«t, lsUfK*l(. Demefee or ioJwid, «o' which 
was mwfei AM, land tenaatedor *ubw* 4 - Cowell. 
f t Jiakafta, 
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Vfrn tf* Wfcsfa o* in* 

(hared* tb€ wo **4 we m*y if *4 *9 the Chemfion * «wk» 

3!iUc0i&ff» When t^ti?wH*pnt.' to, ®M» 

and is again re&us in euria* fie is &*d^iblegj«e. $m$t. 
alia f Mam fait* tyrijtiapmU #«f fa*»* 

Met bee Me. 5i Hex faiatur at 0 i» eetUfui fat* 
kmiciditm* ad tmendatfam mfa* iW Jta' 

tritium natiwtatis fa redd*?, & 

fae eedejute* $ !*»• b*%+ 8W* <*• #• 

3nMtcfs^ Am thofe. pirMt* who «i;e':n|ihi|tip 4 '#. 4 ^K’ 
with* and in tfce hpnfe 
tain themfeive*. ■ ’JEfc$r-4f•" 

idle perftms barfioured in I . 

common for foytfal families 'w‘tnjM$fp 
poor of p^i&ei h*ve {*< 

offence by itamte*? liable &a forfeiture of ioirf 
inquir&ble of in the court loot, &c* 7. 

Ifone Have a fidafe wherein 4 b■ 4 wett$r ; *h«'*V ■ 
<b that 'there are fevefll doors, into if **’ 

two houfes* and the 

an inmate:. But ’tie iftheieba ^ fad fa 

door for both families*,' t . £j($* . ■^••aaaJlwfw 

hts daughter that is had buAtojdy. | 5 r*U>v 

covenant* and they hav^fooib' (***** m hishoufo, HMfr 

are not inmatpt 1 tho* if ffihy Mve in one abd 

part the houfe between them^and diet 

they will be inmates within Hw ftatate* Xfc*m ■#$*;; ■f*s\ 

perfon take another to, fipM# with hint s or 

rooms to one to dwell js» tf fib btJtff ability*' ral 'ROfi 

poor, he is no inmate* , ilitf*., - Who ftjill 

ke*fefam> and faimfa., v*.^. TfafarfffKfa, 

fcdlfeS^ 

antur nij! per tMdUium ajfam. ■• -fV!, 

■ JunuturaUtaa, tfenafefal. gw- ■■■ 

prater mm ; Mi fflnte MS r *f0\W*fa ,WP!,! 
' swwtfw ianatnralitawfn if ! y in*bidi&i#m. ;4r. i 

«NMb **** &W IWflSw Iff /fcmi '.-V 

Franc* d$Mat,liH H <°* ^ !*£$*. 

P * JuHlMi, Lm 4 » miMreivd font fe« ii»' 

Marjb, by S«im»g s Ancient iW>wl»»»Btioi» nelipf^' 
of Archbiihop **4 othen » «ad «t (In 

day there is EUtrttn'i h^, &*• Wheye; they tye 
aenderad profitable and mmz4 Gf«^« lauds. «* 
Law of Sewers J«. ' 

funoniAt (From yhe.SM. smmi *. e. i*wj A» iaclo* 
fare. Spikf. Ottf. ■ 

3nnateC((mus. Th(» word ofid oM«ww are all on? ; 
it figuifie* /rri^r pair*ft, fit c 4 l»d. whkh are altwys of a 
charter of feofimeur, or font* other iaftrument* not of )t- 
cord, concluding innvli/t Um O^ t t frte/tntttt tlte. 

jHtwtattoMi Are thmigjK d»«»«»w«» ly m l*w«*«n 4 
the ancient judges of the Jkw J»*veo»er fnpprafied ' 
left the certainty of the Common law Jiould he dif- 
turbed. Co. tin. .370. In the reign of King jW. 
the judges fitid» «r^«mteisr 

bath beta nftdi and i* the time nfKiag.Mw. 4. th^r de¬ 
clared it <wo*U U butte that kjbmtid bt tumul i t a '0tufc, 
than that tbt law Jhtaiih tbangni, or *v iKStOTAtJOSI 
made. ibid. 303, . 1 

^nneyiarr. To purge one of »' fnult, and maimhtfli 
innocent. t‘t- Etbtlrtd > t, 10 . 

Jtuts anh innfctc|Krs. ifoamtm huh Ido, jaft^ited 
for paftengert; for the proper Latia word h-ditmtft- 
Hum, becaufe he who lodgeth there it ywpf j ibmtm 
ft a via \ therefore if a neighbour who i| 
ns e friend at the rmtofft of the frmdnpr lodge them, 
and hi* good* are ftofcn, he. *»U tun heve o» efriw», 
for the words of the writ are, Ho^itmdn 
parttt, ubi hujufmtdi hofpkia u^JUtut tmufiumtt ^S iu, 
tffdtm hofpittntei. Co. 4 . ktp. tSayldu cafe., 'pfegfeer, 
(hall the inn-keeper anfwer for nag thing feet 
of his jnh* hot only fee feinM as ere M» 4 Mo t-feo j 
word* Jfe ibntm btaa &,cat alia tuft* htfjmt Ota cHjh #-1 

/W jnns were ittfistntfdi^feiicingand roUaf for mmDmj ‘ 

. . t . r I -_I»... OLaumt UMM flBUtllt mmauib ansi leans, an 


mMlfeonfiMdehdrtilgtdHtrd kyftotote, byjofikm of pooeet 
wjfe em-tn-tofeo mtogifetenceS'.fer kmqfing^good oidcrs; 

• ($*• ' iSSt.S fSs^Vhl'ij. •.: 

■ C*«ulhff:^'dldi 44 |^,a«d fefeinr new ^Wotf.M* iitfib *t. 

' '. ‘ . id, j i 1 

/■ . Iftholfeepor of oh .ind’hfefemrs-tlueye^' orpfefeh* of 
:.fe(M»^o*:«pj»otiOB, ; .or filArt ImioeOt difeiddrd m U» 
houfe ; or. fin* op <* eotr idn, in, fltdaifo tfeero there 
i» no mOhnor of mm ef (fee, to thofeodennen of other 
l aoefene .aadtwOjtt goo^Md ^ infM, or lioep 'it' &'■:* ■ fitaa- 
!#• .A^.f^^fee^fedfe'O.Wpofej.he may by the 
C«ifeh|l'''O0«*'?|e iMfel and >in#<L. Ht P. Cl * 46. 

v’ : V^' : '.i; *ft* .f 

:■: : h i il jfii f iii it iitMW Se*a% W*i and 
tdl bi»d»Ofy#fe(Htl* ferjBOO end »«,-Ot«afenal(fc prices, 

'havliag,T«tooafe,thorfin^je Win the mafiKUa^maing, 

wifet^ taking'aay^.fejoh' 'fijb'Jiiwty .they jfhalihejfcyfor 

« 

< fefet I SwIS p l di ili i jii^ fen*. 

fee 


' shMxfiaL'f?fllilia^a reaA^rfaMa&i,'/'' (n a^lian mt 




;ii>ho'afri»tiat 




wfeivom Ohd 

fektesw¥feitih^i'spinfeii,4^i4^nhea:,r it is not. 

'hsjfere hii door fir, not, 

Sfetf S^4 "pi il fm i r i pfe 

ifa man-'lies.fe-.OhiE^daenigh^. ;1tlke,: feM^fewj^ibwr' ife»- 

'h»«h 


Eam^p M dte'tme 




I, fek'i^^-AKim!lpSrahi.od. WUwi^fe 
■'■anf«frObfe^n^fen cafe; lot 


laa, were inflkutedltefeidiingendreUaf for mni«||*M; • StfeF* «»;, ■■ eftfenv, fe»; i i ifejfe ifei p ' 

and at Common law any man might orefr *»d bmp a* tafaw frA«jr*|htegA«t l*«0»of hfe.'feil..|i 
inn. or elehonfe. to itceiee travellers, but now (Key are .1 ‘ 
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foeh thtegs at are imjfra hMt$T 0 d f k tlUf WOrdi effort Writ 
being bona Qf cdtalid hdljjiltia tUx^fitoktht 

hfa* i**-h*)er put the gueft's htitft to gfafi; 

wSRrtt orders and the hdrfe is ftolert, he ,foall make It 
Hood; 8 Pep, $4* Vht inshfeM foall not W !j 'Ch*iged> 
unlefs t{kre fhallbc tome default in him or his forvant) 
lor if be thrtf comet with the gCftft, Or Who fofirestO 
lodge'wRh hta/l&eal hit goods, the httft it BOt .Charge* 1 
able i TW if ta inn-Utper dppoitttone fo lie Whh m£ 
ther, hie (hill aafwCr for him* . i Sit/. Abr. £34, 


I N Q 



Arty perioh found tilling in Ah fob, is rtdjfoged.Wlfon 
the ftatutcs-again# dAinkenneft. it Jdc.\. ts f. t 1 
Ce. 1, r* 14* And Innkeepers or fltUhdufe-keepers,'per¬ 
mitting tipling in their bou&s, we liable fo the penrtjty 
of ip *. tfc* by ftatute i Jtfr. K r» $» i Car- >•*"*•■'* 4 * 
See iS/mr «* w CqA and W*- -Alfo 3 1 AW «$*•* and 
14/%*.jfov- tit. /mw: 

inn# of Cdtitt* ^ Ate <b called, be- j 

caofe the findms therein, do tint Only ftudytfie liwtti'; 
enable them to practice in fort itmrU ik Whflkikj/U? jbUt, 
alfo purine filth other ftudiee, fond** fontt bhttdt; 

qualified to ferve the King in his cod#, t. 49* 

Ofthefe (fays Sir RdmrJdoh) there are Mi iwellknown: 

ms, the Inner Temple, Middle ?e*ffe, Li* Us Inks, attd 
Cray's Inn ; which with the two $iPjeamV-Mhi dafi 'C&ht, 
lnw of Chancery, via. Clifford's hm, Sjmmtfs m> Ctpwm't \ 
Inn, Lyon's Inn , fttftnivats Ism, 188 , M&fytrd's ! 

Inn, and Thorite's Inn , (to whkKiS hhfceidddd AW Ai); 
make the mod famou s univerfttV fo> ptmwotipf thtt M, 
or of any one humaniSjenceHn the World. Ch. tin. Out 
Ikns of Conti, or focieties ofc dfefe la^ ifrhich arts fateei 
for their production of learneanrcn, are' governed by 
mailers, principal*, beh^ers, Regards, and Other proper 
officers; and the chief of them hrtjffi Chapel* fof divine 
fervice, and til Of them pnbUck halft foi* ekerCifes, read* 
ings and arguments, which the ftudCttts are obliged- to 
perfott|*nd attfad for-a competent nurtibfer bf y ttift, be* 
fore admitted to foeak ai the bar, fife, theft focieties 
or colleges, nevermielefs are no corporaki6)ft, lot have ihy 
judicial power over their members, but hays $$haia 
dert among themfelvts, which by cbnfcnt hw uft force 
cfkrti for light ofotncea, perforti aiiOhly ^c^irtfobfied, 
W.#si but of Common* j for mitater, tliay |rtfe their 
' mSibc , ^» n«d are expelled 1 arid wh^rt impelled Out Of 
orto fodety, {hall never be received by any of the others. 
f All the le^r Imu of Chances*, aid tbbfily Inhabited by 
nttorniei, folidtOri, and clerks, abd betbng td fofoe or 
Other of. the principal Imu rf Court, whphave been rtftd 
to fond yearly Come ofothblr fNkrriUmw'ifiad » them* 

jlnnutlttp, (from Imm, to nod or Wlenit Wid die 
JM. to* one) Is a word nfed in declarations, and law 
ptodiogt,; t^nfoenain a perfon or thing|which was nkfodd 
befott ; as to fay he (innuendo the plaintUr) diq fo and ft, 
whfo |here was mention before of another perfon. 4 Kip. 
*7. An innuendo Is irt dteft no more than a j>r#di£\ and 
► emnfm mai* that certain, which was nnematn before 1 and 
the law*will not allow wrtrds to be enlarged by an Jttnu- 
endo, ib as to fnpport atiwftion of the cafe for fpeafcing of 
them. Hob. t f 0,45,- $ Mod 345- A* iendendo may 
not enlarge the fonfe of words, hbr make a fuppty, or al¬ 
ter the cafo where foe words are defcAive. Hun. Rip. 
44. v la dander. Ip the perfon and foandalrtus wbids 
mdit to be #fta}tt and hot want fib innuendo to shake 
Sent out: 'If A declares tha| tfirt detendank laid 

thafe wqrdt; fhmff* a tbfrfand/oltf a metre, &€• 
dtrio w.tMfKwy trtdfoontan averment M w ? ri } 1 
rndlt 'fooh&.afob» -fher^ this is not good ; bccaufe it 
dofo hot cmmn^ appeiir of whom they were fpokeh. and 
the innuendo doth not,help it* f*&h 11 **« r - ^ & 
fr* Ili ; Alfo. n One. foy of ***&*& 
umfeff, (ittnuenio before jufopes of awfe. isle.) 


thh itthpando foall not make the Words afosohable. 1 
V#* 157 * A man ihaU ifot be piinifofed for perjury, by 
the help of ah innuendo; ' $ Modi'* 44^ Attl art inna- 
Ohdb’witl not make art eftion for a libdfMNht if the 
shatter precedent imphrm OOt fcundal, te'e^to dafosge 
,h|vine: party. Mithf j ffnn. Whe^e action lktwlthoat 
*iimueadt), an innuendo foall be repugnant and void. 

f 1J8. 

. 5 ltblN»tfo> Is . One #/ the legal excufes fo exempt a 
Ali | man ftom appearing in crttiK : C&uf* p« ad excn/nticbem 
Juffhiunt) tec. hoc eff, ml infirmitatn, ml dmitti kimgmti, 
'emfodirh^ndhtMt, ml regis impldeitdtienh, ml iftoper- 
attonh itditf&y m*. cm the days in which all pleadings are 
to rteife^ t>r in diebus oiw juridkiu Leg. ht 1. c. 61. 
nft0|Wnfiitl« r midently taken for rtiie Who died in* 
.f i it|s mertnOned in Matt. Vftffm* 1046. , 

Irtb fifolftieitp, Money paid by the aufiom of 
fotne rtiaiiort. oft the alienation of tenants, tec . — > — In 
peny bd Oumerty mfietnie idk £i ad in mild dt Rap Rad* 
him, ds imnibui mri$ qmijtfrA mt$agM thkutor, via, 


_ V j w didsrit ml dsdrrit di&am Centra* Micui 

ft* tditufuo dt Mem temr& ome* doaariimt, yffouk 
**\ altm'us, y ft frsedHH denarii h reth fuertnt, 
wsdebini diflrhignpto tifdm demHis in eadetn tenant. 
ftejBft^JKrfor. de Cokesiord, p» *5. 

AdherehtS or accomplices.^^*. Sciatis good 
mefftaXi id grapsan nofirm Cither in* MathfihaUm* if 
iMf &tfkite* ImpriSi Rithdrdi Mmfcb*W.^~Cknfi 
v l8 At Rr*dy Mfi* £*gt* Append, p. 1 to. 

v jPtftAMr*. finpuifisidj U an inquintion of jurors* in 
caiiftii Civil and cnndrtali on prool made of thd faft on 
eRfer fidfi when it is reforreo to their trial, being tin* 
dhrt»lud Uy the foeriif for that purpofe j and as foey bring 
i’their Vttldadt, Judgment pafleth. Stanndf P. Q. tib< 3. 
irt. There is art irt^ueft of ofoert, as well on an iilue 
tit the mife of the party, tfc. as, itt cafes of 
mpeils or jobbery, fort foefo foit to entitle reMtitiOn of 
foodii. U fo be enquired tif by inqueft of Office* Which in- 
juefi Is ohftfiy for the fatisfaelion of the confoiuhce of the 
udges. a Haivh. P. C t6p. Whether a Cristtlixal be a 
iuhatick, or not, foall be tiled by tin inquVft Of office, 
returned by foe foerUfbf the cotinty; trtd if it be found 
by the jury foat he 7 only Mgn» himfeif lUnatick, ittd ho 
wfiifeS to plead, he foall be dealt with hi one landing 
mute. H Kt; a«6. i And. M. Where a perfoh 
lands mute Without making any anfWer, foe eonrt may 
take art inquefi of office, by foe oath of any mMh per* 
fens jrfe&ttt, if he do fo out otmalm, tfa Thkfigni* 
fies tforti a pfetverft or obliftrttfc difjpofltiott* Bit filer 
foe iffiie is joined, when the jury ere in feoUrt, if thete 
be any need for foch inquiry, it foall be made by them, 
and not by an inqueft of office, i HMt. P. C. $ty. If 
a perfon attainted of felony cfcape, and being retaken, 
denies he fo the fomd man, ittqueft is to be mdde of It by a 
jury before He is executed. Hid. 463: By Mngnd Chart*, 
nothing is to be taken for inqeelt of life or member, o 
H.i. c. afi. 

jifoUfoetllm* An authority given in general td forte 

M rfcn, 6r peribfts, to inquire itttO fomething for the 
ng's advantage, Reg. 72. 

jnqtttlffitilt* A manner of pioceeding by Way of 
fe&rtft or ffiexmiAation, and ufed irt the Ring's behalf In 
temporal Caufes and procefs, in which fenie it is con* 
founded With office. Stauidf. fhrMtog. 5.1. This imiuifition 
is upon an outlawry found ; in caies of treafort and folohy 
committed t dpOn kfiU Jiff, &t. to entitle foe Ring to 
forfeitures of lands and goods x And thereii no fifth nicety 
required in an inquifiuonm in pleading 5 bCCaiift an iilqui- 
fitfert is Only fo Inform thrrtOurt bow pfocefs foil! tfllie for 
the King. wHofo foie rtccrueh by the attffirtAnd not by 
the inqdintfoh^ yet ll the CaftS of the King And a com* 
rtiOn perrort; lrtqdifitiOttS have beert held void foiVmeer- 
tainty. i i<*8; It is foid, there 

are two jfifttf c|ittqnifitions, one to inform the King, the 
Other trt V^ahirtftrej in him; the One need dot he cer* 
taih, 1 and where an inquifition finds 

- "* Vl - ■ .. — ^ mhy be 


Si; and nothing as fo others, it mfcy tx 
SiriipdreiMk.z dull. 469 . Cherts U A jU 
inpdrtndnm, to inquire by a jilry Iritd ehy 
g g caufo depending fat Coart y and ihqui- 

fition 





INS 

covered. &<• Kind 484- J Liil. Ai >«,. 

UnoadltiOtb E* tffiei* mere, Is one way of P r< '* ee<1 ‘ 8 ® 
in EeSefttdital Cenrti. Wood’* Info £ 0 &> And formerly 
the oath «■ tfficie was a fort of lUqluttuon- 

JnauifltoiS, (ingnlftterce) At® Iheriffi, coroners .A/rt 
J2EJ2TJ the like, who have power to inqutre in 
certain cafe*; and by the Iterate of Weftm.i. Inquiwr* 
or inquifaors are included under the maine of Mmfttu 

* 3 lnwUment. (irrtttUi*) Is theregiBrlng W «ntrmg 
in the roll* df the Chancery, King's fend, <*£*£*2 
or Exdeantr, or b» the clerk of the peace in the record* 
of the quarter-feflions, of any lawful ,att • “•‘“ATftfc 
recognizance acknowledged, a deed d 8. either bv 

of lands, tIt. . AnjaroUmentofa deed, maybeWher ^r 

the Common law, or according » M^and 

rollment of deed* ought to be m , ad ' 

sfl.tr;:- rrOTfl&JMS* 

not make + it a c cord, tho* it thereby becomes a deed re¬ 
corded ; for there is a difference between 
and a thing recorded to be kept in memory ; arecord be¬ 
ing the entry in paichment of>^rtW»^^t»vmcd 

in a court of record, and whereof the court c » 

whereas an inrollment of a deed u - fr<v«* off t* 
tart it : cencerned, of which 0* court take* yio cogmfince 
at the time of doing it. aUho* the court gives way to it. 
ml Zcar.hill. Jhr. 69. Every deed before.* 
IS inrolled, is to bt acknowledged to be the deed of the 
party before a matter of the Court of Chancery, or a judgs 
R court, wherein inrolled; which i, the ofhcerV war- 
rant for inrolling of the fame; And the jwolUnent olfa 

deed, if it be acknowledged by the graator, 

proof of the deed itfelf upon a trial. Utd. A 
be inrolled without the examination of the party hunfelf; 
for it is fufficient if oath «* made of the «ecution. If 
two are parties, and the deed u acknowledged by one, the 
other isbound by it: And if a awn lives m New M, 
Wc. and would /aft land in England, a nominal perfon 
may be joined w«h himin thedeed who m*y■“ \f e 

it here, and it will t^'bwdwg- « Sa/1. 389. Ifthc 
party dies before it is irffSned. it may be inrolled after¬ 
wards ; And inrollments of deed, operate by virtue of 
the ftatutc ot inrollments ; but if lively and feifin, Wr.be 
had before the in rolling, “prevents the °P era “°“ ff* 
inrollment, and the party (hall be in by ‘b 11 -« 
worthy ceremony to bafs eftates. 1 Lip* 5. z Ntlft Air. 
jo™ 7 Altho’ inroUment, or matter of record, Oiall 
he tried ter tail. Vet the time when the tnrollment 
rfu^wafmaff A * Lill. 68. Bargain and 

S *WW, I* ordained in diver, cafes by Statute j Of 
barffand fale* by ay H. 8. r. i6.Deed.rn corpora¬ 
ls, Ve. 34 W 35 H- 8- <• «• ° f wr “'"£ s in th ‘ 
countie* of Rafter anda*A»-.trr. 5 &<*' <■ *£ 
Grants from the cxfiwn of felons goods, Lc. 4 Csr 5 ."* 
£ 55 . r. a*. Of deeds and wills madcoflanus of Papitts. 

3 InUriptiOtUS, Were written inftniments by which 
any thing was granted } a* Jgftrif/tenes mmjtcru, i>e. 

Bl 3 nfcftat 0 t, A profccutor oredverfany at law. Pared. 

^^nfctWre, To reduce perfon* to fervirode:— 
gmaai aneillam uxerem cefcrit, & ft iff* pefeafuertt infer* 

V *lintrtena, (Sax.) An inditch, infetenis, tif fPaur- 
eaneiii, &c. Ordin. Romn. Marif. p. 7 *.' 

* Itldbfot, The fame with Vigilire or Exevli*. Flett, 
ran* id. par. 3. Infidias autem mUnrnm non tengtur 
faene, fid JutguUt •* trefu/fulo infidias e^ehit, 

</ 'inattatO>ce Kurnm, Ate way-layer.; which word* 
are not to be put in indictments, appeals, fit, by ftatutt 
Hae.1 . And before thin Iterate, clergy might be de- 
' nied felon. charged gcnoally as infdiaton, vtarum, Ur- 

** 3 lnllfitta» Enfign* or *r»*. Sec Arms and Gentility. 
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Unffltam, Evil adviff; or counfcl. '' . MAtagae 

Keeii jnfilia aJverfei'Mglet,, dederuat. . Sim. DuneiM. 
Ann, 10OJ. :fySMuJ».M* «S*» 
turn /nit eenfiiariil, its infiHariis, fir- 

Jnattml ttm t* mOtnt* 1» * writ or aflion of account, 
which , lies not .for thing^rtaan but Ohly for thing* ohtet'- 
ttin.ffdeJktt. 81. Amo, mnjumffie, a fountis Oltetuddca 
to the declaration, called an Injmnl cmfuttfit, *..Sei- 
ting forth ah account ftated, wherein detenoant was found 
indebted to the plaimif in fo, hutft', *4 a, C*nf derail*# 
for the defendant* pfomife to pay the fom fqjind Hi 

* jSstawi ttntoa h one rpecSeiof the vtiiaf/erMedo*; 
brought againft a ftranger by a coparcener on the poffel- 
fioO of the anceftor, tlfe. te ferni*d*n. ,, 

JlnamUtfOtt, {infimatie) I* » coping into a man * 
niind Or favour covertly t mentioned in the J!at. 21 Urn. 8. 
cat; 5. /jntmMriw efa nvill« among t fa Civilians, thefirtt 
produfkion of it; or leaving it Jn the hands of the regifter, 
m ordfr to it* probate. . . ' 

Unfetbetu. Till of late the Chaneery would not put 
out'mt ihfolvent truttee ; Sod that he was intrufMd by the % 
dohor j per Ifyrti J., l8<. liitk. .3 If. iS Af. * 

B. je. iucafe of Hfil v, tylk. fa Infolvent perfon made 
exeentor mutnot be put outby the ordinary j for he is in* 
trufrod by the teftator. Coml. 185. in Ciife of HM r. 
m/s. Garth. 457. ting v. Rayni,. But Chance™ 
granted an 'injuntBoa againft him, not to intermeddle 
with foe aflets,. any fortber' than to fatitfy the legacy 
given to himfelf; fordh kuity he i* but a truftee for the 
other legatee* (infimtsj, and where a trustee is mfolvcm, 
the court of Chancery wiUcompeJhim to give fccunty bc- 
fore he fhall enter upon the triitt. Card. 458. ’Afr'rfo 

JO' 1 

JttWWpV WfotW*; Enable to pay their debts, ©V. 4 
See Deiitrt. They have been relieved by 1 Ann. ft. ». 
c. *<.. 2 fi 3,a(fo». t. 16.' 6 Get. u t. it. H Sir. 
te. 21. 2 GtJn tm f* 20 ^. 2 *. 3 1 * 

2* r* 12. zo Gtoa 2* Ct t&J t 5 * £ * * 7 * S 3 * 
r. 41, ^ . 

jlnfpinion* See Infant/, Try/. 

Tiial by infptSion OT txaminaiion, is, when for Che 
greater expedition f? 0 *® P°^' t or 

Tag either the principal aneftion, or anfmg collaterally 
out of it, but bung evidently m c &j f & *fJ* n l*' t ^, e J U ^S C * 
of the court, upon the tcihmonyqTInetr own fcnies, mall 
decide the point in difpute. See Bhtd* Com . 3 V> 331, 

Is 2 word ufed in Utters patent giving 
name to them, being the fame with exemplification, and 
called infpeximus, bccaufe it begins Rex omnibus, &*. 
Infpcxinias irretulasnentum quarund. Literar* Patent,* 
&e. 

ilnflallment, A fettlement, eftablilhing, or fare 
placing in ; as inftallment into dignities, &u. tty Car . 2. 1 
2 , 

In EcclefiaflJcal promotions, where the freehold pafles 
to the perfon promoted, corporal jfoileflion is required, o> 
veil the property completely in the new proprietor, who* 
according to the diftin&ion of the Canonills, acquires the 
Jus ad rent, or inchoate and imprfdft right, by nomhktiou 
and inJUtution ( but not the jus in h, or compete and 
full right, (inlets by corporal pofleffion. Therefore m 
Dignities poffeihon is given by Inftallment ; in Memories 
and Pitaragis by IndM&hn, without which no ftmporal 
rights accrue to the miniftcr, tho’ every Ectlcfialhcni 
power is veiled in him by fafthutiou* See Mach Com. 

3 Rttffonc, (Lat. inftans, iuftemtnr) Is defined by the Le¬ 
ri, ians to be, Vnum indiviftUh in tempore , quod non eft tern - 
p^f nee pen's impels* tomtit ooYtts ttm tions eoemlati^ 




T .. t ’ I T " ' , 

_ ad qupd tamen paries tempms caputan~ 

tur\ anS tho 9 it cannot -be actual!j divided, y& in in^ 
tendment of to* it may, and bcajfiHed^to fcwal fif- 
pofes i He who lays violent hands mm himfelf commit* 
no felony tiU he ts dead, and when* dead he is hot in 
being fo as to be termed a felon ; but he Is fo hdjttdg^d 
inlaw eo snft^e, at the very inftant of*thisfa£l done* 
And ; there many other like cafe* where the Ihftaht 
tune that is not divisible in nature, in the connwation 
of the mind is divided* PM* Ha!et v, Pttit, fcL 
2 
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258. And vide Co. Lit* t$$* b* And Vi*. Abn tit; 
# ln/ant, A* pi. 2* . 

An inftant is not to be cqnfidegsd In law* as In logick, 
at a point of time* and no parcel of time $ bat in our lav? 

, things which are . to be done in an pliant* have in con- 
ftderation of law a priority of time in them. Vide Co. 
Lit. and Plow. as cited before** And in feveral cafes,;.*, 
difference is allowed in our lawin an i^ffant* a$fermortc0 
topo/mortem, &<* Arg* Mrtv.'j.!J. i&xzfc af Mt &q 
v* Dr. Mirth and the Bi/sop rf London* - “vs \ 

Jhiftattter, } Xnftantiy or patently, .LawLat* 
DM* 9 •, -k.. .. 

A trial io/anter'w%*c* a prifoner between 'Aqain/efd nd 
Execution, pleads that he is not ibe/dme that wq$ 

In fuch cafe a jury is *o be impaneUed to^try $Mirst 
► idue, viz* the identity, of *his ;:perfon» .ifod, Ji* fuch cpl- 
lateral idue, the trial ffiall be in/amter, Cm* 

4 V. 389. Append. v. i Sid. 72. s Fe/. 42, 46. 

61. Suyindf P. Cf l6j. Cs* fiV, w* z$s 

Is ufed in patent deeds for a ftoct|j 3 
cattle ; and we read of-/aac*mpnd in/flatrmpttum, j»WK 
perly young' bcafts, /or* or breed. Mon. Angt.Tom*i* 
png* 548. in/aurufn was commonly taken for foie whole,, 
dock upon a farm* a? cattle, waggons, plough, and ajf 
other implement* of hujhandry* , Fieto* lib. a* dap* ys, 
.And in/amurn eccM/* is applied to tlfe books, veflmems,. 
and, alt others utenfds belonging to a cborch. v Symd .: 
Exet. Jan. 1287. ' . ’'■■■ \ 

Jnlhrpm, To plant or eikktffli 7-— Jh\ 
tumm oft gentm exurnata uvrbidm fowpare, / ^rwwpr.J] 

^ 3 |[nftitttttOn, (In/Hutio) Is when, the bifhop lays to a 
clerk, who is prefeued to a church }iving, lnltituo rrm- 
torem Halit tech/** cum tar* aninuarvm^ attifi carom 
imam & mam: Or it is a faculty made by the ordinary, 
whereby a parfon is approved to bc v iftdu&ed to a re&ory 
or parfonage. If the bifhop upooexamiaatiem finds die 
clerk prefented capabl e of t he ‘beneficen ce admits; an^in*' 
ftitutes him ; and infciflriteiw^^ either by. the 

bifhop under his Bpifcopal fdi|: or it itfuybc done by the 
biibop’s vicar general, chancerteMo^rnttmiffary * and if; 
granted by the vicar general, or any other fnbftimte, their 
a&s are token to be foe a&s offoebi&op: Alfo the in* 
ftnxment or letters teftimonial of inftitution may be granted 
by the biihop* tho* he i* not in his dioeefc $ to which 
feme witneffcs feonld fubfetibe their names* 1 left. 344. 
Clergpm. low 100* The btftty byjiiftitution transfers the 
cure of fouls to the; clerk * and if he xefufefo to grant in¬ 
ftitution, the party may have his reined^ in the 6§m of Au¬ 
dience elf the archbiiiop* by duplex f nerdap {^V.for in* 
ftkudon is properly cognifable in the Ecclefiaftical court: 
where inflation is granted, and fufpefted to be void for 
want of title in foe patron* fefr. a fupcmftitutton hath 
been fometimes granted to another, to try the title of the 
prefeat. incumbent by ejedlmcnt. s Roil. Air* 220. 4 
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Taking a reward for inftitutloh, incurs a forfeiture of 
doable value of one # year’s profit of the benefice, and 
makes the living void. Stnt* 31 Sties* r. 6 . On inftitution 
the clerk hath a right to enter on the parfonage hpufe and 

J lebe* and take foe tithes 1 but he cannot gram* let, or 
0 any aft to charge them* till he is indu&ed into the 
living^ He is complete parfon as to foafpiritualty, by in- 
fdtnSon $ but not as to foe temporally, &<» By the in- 
ftitntionhe it only admitted adeguium* to prop and(reach ; 
Stud is not intitled ad hmftinm, until formal induction. 
Pltwd. jafi. Vide In/aUmcnt. The church is full by 
inftitution again ft all pom mo n. perfons, fo that if another 
iperfon be ^ncerwards induced, it is void, and he hath 
but a mere pofieffioff ; but a church is not foU againft foe 
King titf indbjim a Inft. 358, 1 Roll. Rep. 151. 
Wfien a biftvpp hath given inftitution to a clerk* he iffues 
his tnindate mA^h^ion f and if foe atchbilhop foould 
nhibit the arfoleacon to induflt theclerk thus inftituted, 
he majr dp ^t ^twifofeanding. The firft beginning of 
infoitau«ms,fo Mneficet* wif in a national fynod hd» at 
m/hM'dr*;Aum i 124. for patrons did origlnaUy fib 
all churchei hy Colladion and Uvery ; till this power was 
taken from them by canons* Selim's Hi/* tfTitbet, cap* 


Pag- 375 * See IndaBim. And Alack. Com* 1 Vi 
390. 2 V. 23. 4 V. 106. 

• 3 lttftlpcr, Is ufed by anditors in their accounts in the 
Ex beyutr ; as when fo much is charged upon a perfoa as 
due on bis account, they fey fo much remains injkper to 
Ihch ah accountant. 21 Jac* t. r. z* J 

3 Wuratiee, Signifies a fecurit^ give** 
!,*$; confideratfon of a fum of money pah! in hand of 
ip much per tint, to an xyfurer or infarcr % to Indem¬ 
nify the 'mfurtd from fuch loffbs as (hall.be fpecified in 
the policy,^ or inftrument. of aiforance, febferibed by 
the infurcr or infurers for that purpofe, Did. Tr* and 
Cm. 135,. Savory':' Did* tit. AJfuranu Police d r A/ 
farmetx , ' 

Wc filial] hem cohfider* 

! I, f$e, Prigfc of itfuremet, and the nature mJ.efid of 
c; 

H. deviation* 

v 111 Wutrwtp to depart with convoy* 

1 Theorigw of iyfuruuce, and the adhere andejftd of poll - 
V/ . cm, Ac. : , 

'* J *' , N t < ' ,., 1 ' ■ • y \ " • ; ,, 

1 tt. is conceived by Bostonian that Claudius Cm/dr was 
foe^ firft. who brought in fois cuftom of afi’urance ; by 
which foe danger and adventure of voyages is divided* 
repaired and borne by many perfons, who for a certain 
font* by the Spaniard: called prmio t afibre foips or goods* 
orbofo, .-or a proportion*, according to the policy. ’ Mol- 
lopt k* 2. t. y: fed, 1; Mdlynds Lex Mercatoria, id* 
did. p. ri>4. ^ .. 

hlf.., Savory," his Didiouairt dt Cmmerct, tit. AJ/u~ 
rant*, foitfos thk cuftom was firft introduced by the 
fcwp in the year ttSz. but whoever was foe firft coh- 
triver, or ^i^ginal fovenicr of this ufefttl branch of bufmefp, 
it"haf been map# ages pra^lifed, in this kingdom, and 
is fup'pofed to have been introduced ftere by feme Italians 
mm Lamiirdy ,, who. at the feme time came to fettle at 
Jntwisrp, and among as : And this being prior to the 
building of the Royal Exchange, they ufed to meet in a 
place where Lombard Street now is* at a houfe they had 
called the Pawn Houfe or Lombard, for tranfafting bufn 
nefs ; and as they were then the foie negotiators in in- 
forance, foe policies made by others in after-times had a 
claufe inferted, that thofe latter ones (hould have as much 
force and e#e&* as thofe formerly made in Lombard Strut* 
Lex Mercatoria Rediviva 26 x. 

Affurances are of various forts, feme being to places 
certain, others general. Thofe that are made fo places 
certain, are commonly upon goods laden, or to be laden 
abroad outward* and until foe feme adventure (hall be 
landed at fuch a port; or upon goods laden, or to be la* 
den homeward in fuch a (nip, till foe adventure (hall 
likewife be landed; or clfe upon goods out and in, 
with liberty to touch at all ports mentioned in foe 
policy. 

$0 likewife on (hips that go trading voyages* as round 
to Cadiz x and that it (hall be lawful* after the (hip’s 
delivery there* to take in at foe feme port another cargo* 
and with that proceed to the PVe/-Indm or other ports* 
and back again to Cadiz, and from thence to London s 
this policy being general and dangerous* foldoxn procures 
fubferiptions* or at legft very chargeable ones. 

As goods and merchandize are commonly ihfored* 
fo Hkewfe are the (hip's tackle find furniture; but in re¬ 
gard there feldom happens a vpyage but fomewhat is 
miffing or loft* the premium commonly runs higher than 
for merchandize. 

Aflhrances may be made on goods fent by land, fo 
likewife on hoys and foe like, and may be made on the 
heads of men 3 as if 4 man is gping for the Strcights * 
and perhaps fe in feme fear that be may be taken by foe 
Moor or. Tuebijb pirates* and lb made a (lave, forjjm *V 
dempfofo 0 whom a nmlfon muft be paid, htf may,ad¬ 
vance dpnmlm accordingly upon a policy of aflurance; 
and if foere be a caption, the adorer muft an Cwtr foe 
ranfom foat is fecured to be paid on the policy. Molhy, 
b. %* 4. dies Mich. 29 Car, 2. B. R. li/e v. 

Sflfctftf. ■— Tht 






t 


Y'Si, 

■f/H 






i 


*".: tie ^dtttSee- m ws&Mltffrm* ulmtfo -*0 fMfo 

Carious qUeftiohs that fonder age*, end .tie CiviKao# *- 
eOidingto foefcwmwiae., pirate) :!if Cc*m*o« lawyer 
' too, Jure cnqhwdAtedwAft Ww «>w 8fde«. . 'ggmnkwvr 
;: toisforraM &*t fo:,drtiyfo8|'» ■%tm 0 i, 1 bat 

. the fame isjMQvlded for iU.de|K>nCer|te| 4 iJ( W»W Mftdj 
for theyiuftrtagainft kartrca uifo mfo, gtefir *£ weather, 
dorms, eniafes,. pfojub,-. rovers* .'taffA #; 'jriHttfoever 4*.: 
triment Audi ftappettor come -tf tiff tfrfite Muted, tfr. 
ItftSfey, i. «,&&» Jiff. ?. When *Jftiph*lft been long 
Miffing, and w»<irk* can be had .Whete At is, t heftt- 
JMaAin time of«* willnheetyshyt; fothetimes 30or 
40 pirtaxi. of.adne, but when foefe words ire mforted la 
the infurma, left er tut left a torch caffe if it happens 
at the date the fubfcripiionh made, that fob flap u sift 
awav, the igfam tauft anfwet: But if thh .^arty that 

tmm ae i^bNUti w.be eadi; faw foa fi»lpwr«**d» pt 

had certain intelligence of it, :fu«h fubfenptiptt vil ayt 
be obligatory j fo Skewife if fob Ifcftbni haring * W**?® 
ftipi (hall mfiert tyn the Ante w#e 'thufc.fite.is : #foth*,. 
ana afterwards going out of, the post. foe .is faufcer'wreck- 
eft, this f&F m adjudged fraudulent, (foff ifot Obfowirt- 
Jitrtrt to anfwer. Mitt-, ad Car., a. A. Aw Asad wr 

—Ai___:;:j -_.1.1.^ ULh U oka tuii|Q0 

p&tz] ^ 

r. ft. rind if fcrff. iW. 4 $i Suffctf^6ii* for %for*ftis 
m icr^ailf ibf Citato ffoiwri s *a fdo A ar fob/. &t* $t 
the fttmum mittmt j arid if A tttott iflftktvt goodsteftht 
Valde 0/5066 A And^h6|U#;bttt ldq6 1 
having a «*1 advenwep if a I6fe happem, h) -thfe 
law marine, all the inform are compellable tb aiifwfcrjwV 
rata: Tfca* this If more by the cuftcm of merchants than 
by lmv; and by Ibnte bplmdns, only the drftftrbfimfcertr, 
*ho onderWrir fo much as the real i|dvcttture ambnoted 
to, ire to be made liable, and the reft to have their fttaUum* 
deduced, and be dlftharged; Cm. Imtid. Jar* U&. 
*ii±. if a merchant fragata oat Wodl f tar* which oV* 
tadons a forfeiture of Alpand ladings Or if he lades con 
trabahd goods knowihgjy, and afterwards the 
fame, and they are felfced by the &ing*s officers9 the f*» 
form are not liable to bear the Ibis: Hut if goods iafortd 
are hot contraband at the time of the lading and ixfor- 
arid titer become fttch. If they am then feiaed, the 
inform are aritoettble. is Cat. a* %t. And If |Ood» 
and merchandtih be lawfully infitrid, and afterwards the 
(hip becomes didibled, by reafon of whidt, with the con- 
fent of the fupcrcargo or merchant, they are re-laden 
into anther vedhI j and that veflfct proves the (hip of an 
enemy, by reafon of which, on her arrival, (he is Tubjeft 
to matxre; in this t*ft it is faid the inform are liable, 
for this is no accident Within the intention of the 
policy of infomtt, which mentions dangm tffiat, m- 

tniiSf &€• 

A Mp is iufoted for* voyage, or cralfe ot three numths. 
inii is taken bp foe ttffiusy Within that tiWe, bat before 
foe it carried infra fr*Mia heftit is re- taken by an finptijk- 
mm, aid is flow a livug foip, tW» is a total loft. v.Wilf. 
Rip. par. I. /el. IJi. 

Yet Where gim Ut tkftuttf ifl a Blip bound w iny 
foreign port, fthit ill the Voyage foe happent to be leaky 
or receive other damage, add another veirel Is freighted for 
the prefervatloh of foe goods; and then the focond vef- 
fcl it toft at fea, it ii fail the i«f&m lit difehamd With¬ 
out a special ClaUfo MS Shake foeth liable. L» Mmu. or 
Aitftb. Centpan. $]• $tt ye. u S Ihjp be ItiM Astt 
the port of Lmien to any foreign place, slid before the 
ship breaks ground foe happens to take fire, ami is con¬ 
sumed, the infurm are not obliged to aftIWer, Chiefs foe 
words OT the infurante are At Ont frtft tit petl ifLetUb* | 
for foe adventure did not commence tm foe foijp was gone 
from (hence: Tw If the folpuft broken grtntnd, and 
afterwards been drived by fowut back to foe port w IM- 
fonr md fcthere had taken fire, the ntuft abiWe?, 

Ret. &cac&r. t j Car. i. Gobdt arefttfien or imbelfiJled 
on foip-lted, tit tuftir, and not fog ijtftim m Bitfo : 
And when infitrtrt art to anfwir, and it happMI that foUM 
part only dr die dfoCt* ief/brtJ .art 18 ft, as in the eafc 8f 
ejections in a #*, or other foch atddiUM j then the 
itftrtre make a# average of itflhd each man pays (b ttach 
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pmMrb prtpiW^oft ;#foK foil for, Whkh he fob&iftfti, 
Wbenadywais retitived 'if. the Jofs offoefofo or goods, 
appfieatf^ « «r W «*>!»•»* foe %AWw» and «e voueber* 
soleprtdw.»d i 0 k Wlfofo Iffoay awfii^ified.foey will 
pat foe mosey *, m r they hate rtafimable fnfoftd to 
forapie », 4iiui fMewr maft wair w wmvtnicet time, tin 
dmt dtmdu a JiM>rt fotfafoSwry -or if 
-«efotel:cts be jyford-of ; foeM| in my MMhk dme, 
w itfiiii* ufitOS/jM Wjptf foe motley ; 54 p* Iffoe Aip 
afterwards rnViVe Ut fofoQ's #« foonev* to be rttiwned 
them ;by_:thei''i%foW. . Merc. Gompais, Qh frfi 9 P A ■ 
merchant bmdng (nfovsTfoe gmateft part of theadreMiif 
«C a ffldfo- If afodee fo rteeivedM a lofr> butndtb hope 
**veiy,i Whertby foch merchant would hate 
.. .tee M«4 !fofoNs'#i m. htu a privilege to make’ a 
fca«tKiatimiij$ffM lading tq foil tynttre, and to cofoe in 
Umfetriff foe nnfoN of an si^oer, for.fo much a* fh«U 
- 'petit be-bafo- bOcB\foa. < 4 vMtm* Of,. beyond bis pan ef 
e vfoue opfio'd. wwsffaM yutky apfowfr moft have 
epefty in foe foingypmifr' at fou tithe OC^pbnsiueand 
pi. *. Rtp.pArt iiMi'iP.,, 

Thed Crss. t. tt it. efofwWOfo his Majefty to gnat two 
charters for ftfttrmb of mips and merchaudtfo, &>. and 
fotnicor p or a te theadteh^srers, kcohfideridonOfalaige 
fum of money advwced j and all otka cosporatiohi for 
h^hw»ce, and their poltcfos, art declared vfod. fry >i 
fMt. i. t. 30; 1 Polks** of foall be made ont and 

ftamped in rfirt* dtrs tifrer foip* are iafured, oh pain of 
ioO.«. ittd, pfommw note* for itftrirmet foall be Void, 
and Mithwg Kcoyefod fourths, ; Where any pmftw m- 
demkOs foe htfarim Of euss/ to be'tranfported, or agrees 
W p^ money for info MoWarv, <lie is Babb to forfeit 
fforf. bUt-dne, mt^ be dt&batged of this pfofoy,^and 
bairt iikesrtfo foe tfotfto fifofidtnre, oa difeoefofoo) and 
contifting, thi, oris® gWtttjfJiarty, lm fee monfoi • St/et. 
n ®t».aT e.et. Ifweifotf. a$ G». t. e. ad. nom- 
;jSc*»f».foall:*e»*de;8hfooney to bebntdn bottomree, 

' or A$t)tMH* Bond*Wn fortigh lhipi or goods bound to, 
or front foe WWMiiti mf'ipmaifir 1 of ferfsatkf treble foe 
foot infored or-tafo tida prtfoiwdou not to emnndto the 
fldps or good* « fob&hje£ts <rf fitch foverelgna who traded 
ther e be for e foe yfo ofAMettpiybft, •. , 

By foe flat, tofose. ;*. *. *f. hfo tj&mtt Audi be 
made by any perfim Ottfom ftnp Wonringto Ms Msjefly 
Or Ms fubje&s, {except piivateert, antP by foe owners of 
them) or oh any goods laden on board-fisfo top. lidtrrjl $t 
» iturtft, or vmhow forther ^pfoof Of intmft thin foe 
polity. Or for way of gaming or wagering, or sHfoout 
benefit OffolViteetO fkt jfiter. Afid evert fitch nrfthsn.Y 
foall bcvoMr AryyBit'aiMe ftsdl not be thane exceeTfoema 
fiettr becomes infolVeitti and then but to foe value- $ef6rt<dt 
fitrui, find to «s eapteiTed in-foe peBcy fo be'fttnAfoiMt. 
The pbdktiif in ity action upon a polky of aftMum, 
fltaii wUbbtjfftM %/ ofitt sMsgif, deckrt what fonts he 
hath ogMf Zo foe sfoow, Or borrbi*l it JfopfopBftf'ea 
bottomree for foe voysge.; Any perfon fined on h polky 
of aff*rmt*$vi bring the.tMfmy Into court, m ft .foe 
plaintiff than rtfofo to accept it, and the jury foall not 
aflW; utore damages thin foe money broOghvifoo courts 
the plaintiff foalfpay drib. See.JwwiiMt. 
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Bar&try Wvbe* mdfai 6f ri (hip, at 
cheat the aWricrf bTlufafttg, wlteAci*% rririfeitf w*t 
wiA theAlPp inklrig W, MkMfatf W iASSllK 

foetargo. ti*. W, mdCm. ttl , ” 

lamryof the mariners it n mmfofoetfidfoakal oft 
foipboaid, font it >* very rase for ft mifrer, to mtdeiii ife 
However foe law stear in fitrii asms &wum nfibftoe* fod 
ftnits committed for them to foff'uagfofonebdf ttenuAtea 
and nwrelt ofoeiwlfo, foe aforfoafit tfophl befo a nay 
..tie rtafohi hricttght w be »' 


iteiibk art, teK foe mariaert ms nf J'ih 
and ttndet hw gavernmhat, tad kturiv no ofoa 

P M on fttpMird hut Hmfoifr and if foty art' 
MMmnmi ti-d 'ptatlfis foam, 
by law : and if the fiA id. appar e mly mmi 
turn, nmytrimirtHb fiMif M^foifrwagri. < 

, ' 1 '■ ." A i. 
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d* l» ft fkifi *)* rtgri JWfc rtfe* $|fe> Jfa/Kf* II Jrtft 
rt #*■/¥• An*>MI> », ' 

ThffteMft in aft «*fes wherafpwrw *h* mw&m toads 
abate my goyte at m er c h a n di s e, if dwy he i*fe Mint 
adfed* or any oten* way damnified, hemeaitofertenfibfe 
rtf dirtrw rt%Wi«g teem eboart mm Mat 
hurtle, urtrtntn wiU tins Common fan* aartaiaw 
Marine. Jfe%> *• 1% e )> /. H* tee* t Ant. i)i 
t AfW. 8c. a in. rt 4 

Nay, if his mariner* go with the toip*bo«t to rite «#a}r 
orferharf toft#* tort on ftrtbcwfe If o**t *lm gave 

rtrti i. j> t, }• / k» j 

Wheie « flap waa njftflurerf agalaft hartey of.tbat 
mailer, (St- in ra aAw» brought thereupon, % jary 
found thit the flue wv loft by the imA ^nteBgiott 
of the ntkfitr; The conn fe |4 teat if tip’ matar rite 
away with the (hip, nr urtezil the good*, teemetthtn; 
may hay# an aftfon mite bin a rtr H iti reaftwabte rift 
merchant* who toward fete bom* id rtnttft oaCwft 
fluwild focute feamfeta* in what manner they think pro¬ 
per, agaiaftbiuatryoffee mater and all OfeftftandfJ 
and riot ai«rt be intended flap* ha the aMArii *« * 
hate negieft: and they aH agreed that fiend it buntty, 
trio* not Hawed in the covenant t but negligence wight 
nor. i AM. *30,^131 

Bajatiyi 
uritfrmtts 




_,• of * waiter it wit * baeonfioed tortomaferi’* 

fanning sw*>< With the (hip) end the general mania of 
the policy ought to b« <nuf« ate to t**M to tolSs of the 
like nature a* riwrt mentioned Mm. Mt tiffing, 
ftom fee fraud of the maften are of feftfemo «Wti* sa » 
bar had wo away trite the trip, feppwtoj t fedfe 
confined to that which it iaiwt, rtwwi ittnjwtt* r*fe 
freed. U- Jtmn iw JGMrir V. CwtririUfcv. darn*. 
jit, $. C. m rim eueMtrtwewner. rtwwau »wfe 
ityj. where the rtpMM of .fee matter*, bmfcg firir the 
benefit of hit e«t«Nr<, and ate fee W* wt#ft mat eqnfrmd 
not to thefi«nn9i » enteatp an a pCRey brought bji 
a peribn who we pat georia on «Mtd tt ho carried to 

t 

An intention aedet^VnM&Stlant w^IrtHgoriie 
nodetwraer. Mr r, rttfwn a draw. itw. 

. The exenfe Of aveeffityj* always «H«w*S. AM 0. 

iNHM. n ter*. <W4» 

A itovaft# tttiitf to m i n&ftofitthL atttdn dtondf to u/c ml 

• Atf. #?. * 

If after * gtw of imumt* a damage happen*, and 
afterward* in fee fat* vteafiri* deviation, fttnteadiued 
teatt whw fer whet happened faefefe the deviation; 
rtr AO Mfiqr it difritatged fraW *M Ufte of the devia¬ 
tion wily. Kd Mmwr ith Aten and rfm/rmi. 2 

«0». «4 , 

E Qf wterrneor » Apert Wute r*w»y. 

‘witetei rite captain daw every thing i« hit power, it is 

* departing win eonvov * arid thefe agreewema are never 
OMtoed to ptedUb word* > u ha the cafi> of deputing 
win convoy fine Wteft where the place cf rerineavous 
It MMenfi a loft in going thither it within the poRey. 
go not rite ptrinrif tgeoVeied. imm. ia$o. ipC». *. 
PMrrt ft tirtte** % npM 

A w lawlte eanndewd at under to a place 

of jgtewMteaifMtertte, atwortiag to rite interpretation of 
tite mtedi ftertnte? to depart With convoy. ArZf. 443, 
t ftetiet mean WLfary rite tnjmnst non 
u *«aderfta»d, art ihoold wtadculan/e 
*■ convoy ftnw the piece rtecjfied. 

. a. CwteW V.'Afirr*jft and Crate/ v, 

Sqr Ofrtterwwvt the defendantptcaded 
wrnmtmrm rite jew found the policy, by Which 
tki^tertteOtefrttetefe igteari the peril! of the tea, pirate*, 
OOtetiltt, Sft, ftnte £wmw to /W<r, warranted to deptit 
with convoy. i> per rpr 'J'he word* warranted to de¬ 
part with convoy, m/ax u*lj tlat bt «.ill Unit tit pin, 


INS- \ 

telriJWf gteri rte etetear tetertter ert wttitfAfaik /* 
te eteyter 1 thetertra, tt by detedk df tw the 
ri^tertpMHdMtiAdrt 1 lAhfrti 2?8*5we» 
b«ttfrt*rvbenodefealt, the tnafttrbaviogAtee'hll that 
ooalribedoM, and rim Aio it ndteo, th«y enttnUlt A 
If tho (hip b* ioA by ftiefi of weathteri fer fer'feVe 
hgrtnri thefe by their own agreement. 2 $*k- 443. jjSttff. 

tetete. JMtetev. jiao. 

Afed. $8. lirtw. jao. Curd, *ifi, titit'i 

on * poltey <d* HJitrakkt by the defendent at 
rifted m, inforing a Mp team theoce to the ittfi-hitet t 
wawanted w depart with convoy s and ihvwt tint the ihip 
wept from riawlw to the and from thence with 

rtantep. and Wte idfe After a fiivoloui plea and demur¬ 
rer, the cate ftood apon the declaration •, to which it was 
tibjefend, that there was n departure without convoy, it 
/toe riw. The ciante warranted to depart with convoy, 
rimtrtlNttetateftrttt^'ae^wrirtB^g Mrrihe tatetew turtntj’stsrctesibta, 
As. firilrtrtdhpiaeftMteM convert am to be had, bathe 
d rtt ww , rite, riM ClfiofjNrite mmt) V* fake notice 
Of llte tew* of CMoriwnie gwk are general, not of titote 
rite are partientee n&get. ft it no put of the tew of 
merchant* to take auavoy iu the Howto, a fte*. 443 . 
Mid, 4 rt. ftf Af. teri. A bftmbtr’t cue. 

The Word* eMretew/ ft A/urr eeitd i/mvtf have been 
tejMved to import, by the ufege of merchant!, » conti¬ 
nuance wife tell convoy ala kmg ae may be, £er. fp. 
0 * 7 * 

1 Pol another cafe, os the explanation of tee wotda, bat 
fuirikto ea teofe atetady fitted, vide Lt* Mtrcat. XeH-tm. 
iff- .OW ritel rite JNtewtN v. Abr/g>. Sitting* afeer Mi- 
rhMiuHMMl ts*6. 

Srtjtwk«morCufta Wfr m « £ b**', i*«, ,/Btih 
y^SMwegft riff, and fee AAtof. Cm. 

| art drift, }rt 74. 4 rt 434 * 

i 

¥*M tf* jpolicy dT Ld^nw^* 

V 4 MOW «l) men ^ fte A.B. s/, 

fV & c * tolwfcwtop ^ b Ais rimwA Mmw t 0$ fir and 
S^mmmandnamt^faU andtmy tikt ptrfon andj#t~ 
matt tfnfibm tktfam my or fidl dpet$m% <htb mob 
fitam *ndfaf*fa* 4 *f* im/elf and t&m 9 mmdatwy tf thm t 
hfi y *$ aad/bd thfirt ^London 
% tit'tb* kmgdm toe, and at tmdfim tbtnce back 10 
Lon<itoa 9 nfin th bmk* mktt> afymh ordnance mwnon> 
artillery* mi fhtr fitnitart f and in the goad fiif Elij&a- 
beth, burden* toe* or bdterafi toe* os 

and alfi Upon all hods of goods and tmrebandifes fluffed on 
board tbe feud fltf ; beginning tbs adventure upon tie fmd 
fltf and goods, fiom Ostd immmaittyfollowing the day of tho 
date htrttfi aodfl to eonttnns and endure* until the fmd fltf* 
<witfi bit /aid ta#bk> afford* toe, flail h arrtved book at 
London* and bath then moored at anchor Huetttyfour hours* 
And it feud he lawfulfir the fidd flip tn tbss voyage to pro¬ 
ceed and fill to* and touch and flay at* any forts os places 
*u batfotver* ejkedatly at* toe* without prejudice to thts insu¬ 
rance i d*d the fit J flip and goods, toC. for fa much as ton- 
eerut tb* Snfurod, » and flaU be rated and valued at, toe * 
fccrhn#, without further account to be given by tbs ajfured 
fir tbe Jams* touching tbe adventure t and perils* which 

vte tbe iitfureri art content to bodr* and do take upon ns, thty 
are oj the fm* mm f wat* fin* enm.es, fuates* ro¬ 
vers, thieves* letters of atari* and refrtfils at Jca* arreflr, 
ttflratnu and dstahmtosU of all Kings, Princes and people, 
of what mtnrgf cmditbu or f ualstp farmer * barratry of the 
mafisr and mafinm, and em mother Iffl* and muto\ tunes y 
that flail mm to tbe bard or dtmage of tbe fatd flip, 
or eir$ part thereof A»d tn ettfe rf u*y misfit tune 1^ 
be lawful fit tbe ifdkto&t fair fibers, fer vants ^^y a f e *. 
nflrt* tamr* and rtmtodfir* us and about tbhe- 

S3S2®£^2&^35 
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Jh-atsrs andaffgw>fortbt trutSp^fu^i of dfa'jHHjjfa 
eotftffing ourfehes paid the doe to mfortbis if* 

furance, by 9 &c, at and perceofc 

and in cafe of,kji f ie abate, Arc* \ f*d.Hpspt : .f^ Al ^ ^ 


tier proof* Arc. more than fid* Pm/M * 

cotftom to the contrary MtitiUkfamtafa ■ J 5 i WtW*&i.)&'<?* 

JlntnUewL Were a kind of thieves in the' wmt torn parts 
of England* & Called, becaaic c^ey, 4 i 4 tatefadnd receive 
fitch booties as‘theft confederates the pmpartiien broughtj 
to diem from the borders of Sffltand} they; ait mentioned ! 
*9 H* $. cap* 7,' . ,. , v; 

Jntaffarc* See feffknu -x 

31 ntenement of 1 U\», {inteJbfhts legis) The under* 
Aanding, intention, aud true moaning of law* Co* Litt* 
78. fayvS the judge* ought; to judge according tothecOm^ 
nion intendment of law* ■'■: 

Intendment Ihall fome times fupply thfttwhfth isnot 
fully expreffed or apparent, and when a thing is dotthtful 
in iomc cafe?, intendment may make it out } affot many 
things Hi all be intended after verdftfy in a caufe, to make 
a good judgment: but internment cannot fupply the want 
of certainty in a charge in • an indictment four any crime, 
l$c* 5 Rep, 1 % 1. t tiawk.P* &. **7# 44 ** Sometimes 
a thing is necciiarily intended, by)what; precedes Or follows 
it; and where an indifferentCOttftru&inn may have two 
intendments , the rule is to udee it mod frongfy agstinft the 
plaintiff* Show 162. Thp? if a plaintiff declares, that 
the defendant is bound to Mm by obiigadon. it fliaU be 
intended that the obligation was fealed and delivered: if 
one is bound in a bond, and in the fohvend. of the bond itf 
is not exprelfed unto whom the money fliall bepatd* or if 
raid to the obligor; the law will intend it is to oe paid to 
the obligee: and where np time is limited for payment of | 
the money, it fliall be intended to b e prefently paid. «& 
LiU. Ahr , 71. Pafib* 24 Car* B*fc* 

The intent of parties in deeds, contrads, fs ft* is mack 
regarded by the law; tho* it fliall not take plaice againft 
the direct rules of law: the law doth not in conveyance* 
of cHates admit them regularly to pafs by intendment and 
implication; in drifts of lands they are allowed, with 
due reftri&ions. Vauth z6i, 262. Where feifin of an 
inheritance is once alTcdged, it (hall be intended to con¬ 
tinue till the contrary is Ihewn. fonts 181* A court t] 
pleaded generally to be held fecund* confuttud* fliall be in¬ 
tended held according to the Common law. Cm* taw 
Com. Plae* 27 6. Goldsh* in. On an aft of parliament, 
the intent may be put in iffue; but the Common law 
doth not allow it. Jenk. Cent . 87, 88. * See Implication* 

By intendment of law every parfpn, or reftor of a 
chuich, is fuppofed to be refideot in his benefice, unlefs 
the contrary be proved. Co. lit* 78. b . 

One part of a manor by common intendment (hall not 
be of another nature rkaa the red. Co. Lit* 78. b* 

Of common intendment a will ihait apt fee fuppofed to 
be made by coUulion, Co* Lit* 78. A* The law pre¬ 
fumes that every one will aft for his heft advantage; 
therefore crcdi-s the party in whatever is to his own pre¬ 
judice. Fin. Law io* Max* 53. Ufury Audi not be 
intended, unlefs s^prefsly found by the jury. Arg. 
Bridgm. 112. Mich. 15 Jae* cites loRef* 59. Chancellor 
of Oxford's cate. Covin fhali not *be intended or pre- 
iurued in law, unlefs exprefsly averred* Arg. Bridgm* 
112. cite; the cafe of Tyrer v* Littleton. When one word 
may have .1 double intendment, one according to the law, 
and another againfi the law, that intendment fhali be 
taken which is according to law; and this by a reafonable 
intendment* 3 Bulf 306. Mich* 1 Car* JB r R. Teh . 
50. Game v. ILanjey. 

Jnrcnbmcnt of Ctitueo. In antient times felonious 
itgjygts, intending the death of another, were adjudged 
Ifenv*f7*r the will was taken for thefait. Bra&. 1. E. $* 
f “^s day the iaw docs not generally punifti in* 

. do ill, if the intent be not executed, except 

ilances 
108. And 
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® r .. ir i^Jbn, where intention proved by circum- 
1 A „J : r.. Pu ^ ed as x P ut in execution, t bfi, 
10a. And if it peno.. e Mer_a houfe in the night, with 

ml - ° n COmm “ felony: nndbl ftituw, 

maliuoufly cutangoff. or.dfiwtliq* any limb or member 
wuh an intent to ^figure, (f e . is Sony. 33 Car. *. r. t! 


mitroWwjr fa 

purtttton, fisev.y, Ger* v V *\* Uvsnum 
tMeiice makUa riots crimmti ■ ■ 8 9 * "r*?* 

men do «v 4 M iky they iuAwd^ * f 
tentioit be only to befit, and driy ^y*? 

to be puullfeed’ibr the. orime don*,'* BUwd* Aoo 
if a mau entering.* tavern^ istc* commit fi pmpm t the 
law wilj( judge that he intended ft*. 8 Rep* 147. Vide 
Murder* $$ ; ^, V'„ .} •• «•: • ■ , 0 

; - ■ Jlltilt ttttmfott. The y^rd* of deeds fhali be 

eoOftr'ued" '.aecmldg r, ''-to the intent of s the parties* and 
otWsrt&4 ; The io^nt be driftoyed where ft does 

not agree with theiaw; PI. <C*‘ s6p. b* i&z* A Tbrep 
matte* % Ttafa ' \> 

la every agreement the ihtent is the bhief thing that is 
to bc cOnfitSred; and if by the ad of God, or other 
mehns nbt arifing froni the party hlmfelf r the agreement 
cannot be performed according to the words, yet the 
party, fliall perform it as near the intent as he may. Arg. 
PL C* apoi Trin. 7 Eli*. ^d'Ofife of i* Dalton* 
Common ufage and rcpuiacicm frequently govern the 
matter, and direft theiatepuojf’of : xhe‘ ; |.iituesy as upon 
fale of a barrel of beer the barret is not fold* but upon 
falc of a hpgfhead of wine it is btherwife* Savil 124. 
Mick. 32 £y 33 B'hk* in cafe of Matthew aL Bijksp v* 
Hareourt., Hard* '%$ Arg* Trin* 16J5- in fact , The 
intention of a maiy^fiot always to be purfued in equity; 
as,if a man fettles' attend & tmfl for one and his heirs, 
yet it fliall go to the execub?r ; /rr Lord North. PafiL 
1683. ,/Ww. id4, in^of^y%^ v. Howard. 

. Ali deeds are but in nature of oomra^s, and the intent 
of the partics reduccd inm wntiRgj find the intention is 
to be chiefly regarded. JEn nn a<k of parliament the in* 
tendon appearing.in the, preamble fcall controui the let¬ 
ter of the law s ^td from tfet regard which the law itfclf 
gives to the intension Of the party, ft is, that where them 
is find by renderi thei^&|U be no,dower; andfl) a rent 
or recogniaance fhali noToe exdngufthcd by levying a fine 
to the party t , Per Mafler tf fhe Rolls* Pesfik* xdSS. 
'kern* 5k. ;^pe 14/ 7 e. Abr* ,«it. Intent* 

jntfSlfiOtWi Is,a : .,writ th'aii. fees again# him who enters 
into lands after the death of triaan tin dower Or fp life, 
and holds ;out hini ; ^ reyerflon ok.'remainder. 
JF* JV. B* • 203. 1 V' 

Jlntet ©amm g foriaerly pied in ap¬ 

peals to flgnify the crime being done in the twilight. 
Af. Jilia N. dr$Qkeft appelht J*G* fir* raff* ,fif. jfpmr** 
gisfra&adie Martis ptox.Csfc. ctotlifi if Jupam, /,/. 

in srepufeuk* Jcslicpt 9 AngUee twilight, l ef iatet deem IS 
noilem* tSc. Inter Flacita <k Trin* 7 fid. t. fiot* >n+ 
GlouQe-~*~lH placit* dt dome cmhuftd mfaiff** fora 
pertina, fc; Inter cahem ,& lupunt ftteneiymt mmfa 4 om t 
iSc* JPlac* Cer* apudNwum Caftrym* ., 24, Edi^. Iloti 
6, This in Herefordfoire t they qdl the sMtbrfbammt* cor* 
rupdy the mecbfbade, and in the n?nh, day light'sgati} 
others betwixt kemk and bpeswd* Cjowetl* v ■> , 

3lntttcomtnonfilgt Is where t\e commons of ibvo ma¬ 
nors lie together, and the inhabitants of 
out of mind depaflnred.theft f#mifcuoufy l# 
Cowell* ‘i!-;.,. 'V.' jiT' *'■ ' 

3tiurrnfftion, (imrdi&io and ■interdiRttmfSHtd. riif 
fame fignification in the Common, as ft hath in the, va? 
non law, which thus, defines, ft: isf erdiBio eft efr* 
clefiaJHca frohtben* ddminiffatiOnem dindnorpm,* And 
ft is ufed 22 He*. 8. cap* ia*. Qujdem> ,fap* d|* 
Eodem anno relax atm eft . idterdifftijti Qmddhgnod c . fob 
tbortate Domini Job. fyi/wpi line* pftfter elerkidiwf :'tSf 
frcrikgia aw* p^imfratfrkp ftdtfmfm *:. VfabTi-|lid. 
Anno 1357,*. $otfcat an &mai£ ft f a,^nmi exobminu- 
nication of awhojp country or piov^cf; ^s mended 
in fome pf oaf iuftorimls* whi /Jfakbm-ktlh., 

1208* thatthepdpe exdc^unicated^ 
his adherentaV! Eftotm Hiram Angfitmam 
difai which began' rite firft Sunday ;after 
tinned fix yean ahd php month ;, during <411 
nothing was donfi in. the chunks hfindes 
confefltons of dying people.' - ' • T ’ 

" '''The 
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Tile fond at iuiimttSM, »«Ctt do#a by Du Congo Uu 
follows, viz* 

I N the name of Obrift, fife the Hjbof, in behalf of tki 
father, Sen, and My Ghofi, and of St, Peter, the chief 
of the apofiles, and in M own behalf, do excommunicate and 
mmtbtik tbit ckurtb, and all tbs chapels thereunto belonging, 
that no man from henceforth may haw leave tofing outfit or 
to hear it, or in any wifi to smimfier any divine office, nor 
to reset ye God*s tithes Without oat leave) andwhqfoeve* fall 
prefume to fiag nr bear oafs, or perform any divine office4 or 
to receive any tithes contrary to tkie interditt, on the part of 
God the Father Almighty, and of the Son, and of the Holy 
G bofi, and on the behalf of St* Peter, and all the Joints, lit 
him he accurftd and jeparated from all Cbrcfiiqn fourty, 
and from ontering into Holy Mother Churchy where there 
is forgivenefs of fins} and let him he Anathema, Mara* 
Hatha* for over, with the devils in hell* Fiat, fiat, fiat. 
Amen* 

Thia feme church confute hath been of long time dif- 
ufed. 

JhttttBf&Vttl, In the Civil law, was a prohibition or 
Injunction of the praetor, or an order for the pofleffion of 
a thing in difpute, made by the magiftratepsr inhrdictm 
repetere fojfijjmm faam* Cic, pro Cstein. 3, If a bill be 
filed in either of our courts of equity to quiet the pofleiflon 
of lands, to ftay waft*, or to ftop proceedings at law, an 
injunction is'prayed in the nature of the interdiBum of the 
Civil law," commanding the defendant to ceafe. 

Htttettrftteh of ffliara atw> fiitt. Were amiencty thofe 
perfons who fuffered bsmftiment for fomc crime; by which 
judgment, order was given that no man ftwntjd receive 
them inro his houfe, bat deny them fire and water, the 
two necefihry elements of life, which amounted as it were 
to a civil death; and this was,called kgtolmnm omhm , 
lays Livy* 

3lntercft (interep), is commonly taken for a chattel 
real, as a leaf* for years, l$e* and more particularly for a 
future term $ in which cafe, it is (hid sn pleading, that 
one is poflefled de intertp termini* Therefore an eftatc in 
lands is better than a right or inter*!* in them ? tho 1 in 
legal underfunding an intereft extends to eftates, rights 
and titles, that a man hath in, or out of lands, (Sc . w as 
by grant of his whole intereft in fuck land, a reverfion 
therein as well as pu&fiifta la fec-fimplc fhaU paft. Co* 
Lit . 343. 

A mortgage is an intereft in Und, and on non-pay¬ 
ment, the ettato is abfolute in law, and his intereft is 
good in equity to intide him to receive and enjoy the 
profits till redemption or fhtisfa&On, and, on a fore* 
clofure, he hath the abfolutc eftate both in law and equity 
9 Mod* 196, See Black. Com* a F* *34. , . , 

JmectU of Asdiftingttifhed from the princi¬ 

pal, what lawful, See Vfury, and Black* Com* z F* 

ACC* 

Where an t&m is devifed fbr payment of debts. Chan¬ 
cery will not allow irttcreft for book debu. 3 ( h* Fep* 
«4. Mma* v. Fritman* Where lands are charged with 
payment of a fum in groft, they are alfo chargeable in 
equity with payment of intereft for fuch fum. ffsll* 29 
Car* a. Fm. it. 286. Shipten v. Tyrrel* Intereft is re¬ 
covered by way of damages, where damages are recovered 
rations detentimt debts?; but not where damages only are 
recovered, for inter*! » not recovered eaafione dampno - 
rumiperFowcU)* % Salk* 623. Hill* 10 W* 3. M*R* 
Sweatland v. Spare? No intereft to be allowed for cofts. 
MS. Ted* Cites 6 Feb. 1719. Butler v. Burk. For more 
learning oa tbiifabjcdt, fio 14 Vi», Abr, tit Intereft. 

Intereft m ffoftfctwtft IDehw. The ufual rule »s, 
that aU intercflon debts esnying intereft foall ceafe, 
from die time 19 lifting the commimon, yet, in cafe of a 

a us left after payment of every debt, fuch intereft 
again revive, and be chargeable on the banknipt, or 
his repreientataves. M* 244. Black* Com* z F* 488. 

Jnmtft ptl iUgatiea* In *afc of a vefted legacy, due 
immediately, Surcharged on land, or money in the 
funds, which yield an immediate profit, intereft wall be 
payable thereon, from the teltetor’., death 5 but If charged 


drfy do jtd £fcrfbhal eftate; WWci cannot 81 Jtofoe* 
ntely got in, it fhaU carry intereft only from the end or 
the year afe*r the death of the teftator; t F. Mat. zb $ 
ay. Black* Com* zK 513,514. 

Inurefii or ho htcrefi, in policies of infurattce, fee ftf 
Grp* z* t* 3y. and tit. Itfurante, and Bled* Gems z r% 
461. 

Jntefefito ZMifmii* IntCrefted witnvifts may be tx J 
aminedopon a Mr dire, if fufpedled to be fctretly con¬ 
cerned in the event, or tfieir intereft may be proved in 
court- Black* Com . 3 F* 370. 

3 nterlineatfoft in a dud. A deed may be avoided 
by matter est pofi fa&o, as by rafure, inter Umng, or other 
alteration in any material pan 1 fcnlefs a memorandum 
be made thereof at toe time of the execution and atten¬ 
tion. 1 1 Ftp* ay. Black . Com* z V. 308. 

3 NtnlfitU$ 0 ?p ISfffft in Chancery* In a foil in equity, 
if any matter of fad* ia ftrongly Controverted, the tail h 
ufually directed to b* tried at the bar of the court of 
King's Bench, or at the afiiaes Upon a feigned 3flue. If 
a qifeliion of mere law arifes in the courfe of a caufe, ir is 
the praCUce ofthc court of Chancery tp refer it to the opi¬ 
nion of the judges of the court of King'* Bent h, upon a cafe 
ftuted for that purpofe* In fuch cafes interlocutory decrees, 
or orders are made. See Black* Com . 3 F* 452, 453. 

Itntcrlocuto# 3 !utogmettt, Intetlocutory judgments 
arc fuch qs ar* given in the middle of a caufe, upon {otre 
fllca, proceeding on default, which is only intermediate, 
and does not finally determine or complete the fuit. Ai> 
judgment fbr the plaintiff in abatement, of rejpondeat 
oufier,'i* Ok that defendant ftiall anfwer over, or iaither, 
plead in chief, or put in a more fubftantial plea. 

But the interlocutory judgments, moft ufually ipoken of, 
are tliofc incompleat judgments, whereby the tight of the 
plaintiff is indeed eftahliihed, but the quantum of damages 
fuftained by him is not afeertained, which is the province 
of a jury. It fuch cafe a writ of inquiry ilfucs to the 
iherifiv who fummonfes a jury, enquires of the damage^ 
and returns to the court the inquihtion Co taken, where¬ 
upon the plaintiff’s attorney taxes colls, and iigns final 
judgment* See Black* Com* 3 F* 396, 397. * 

3 tamlOCUtO}p 0 |tmr, (otdo mttrkmmui) Is that 
which decides not the cauie, but only fome incidental 
matter, which happens between the beginning and end of 
it ; as where an order is made in Chancery, for the plain- 
tiff to have an injunction, Z&c. till the hearing of the caufe 1 
this, or any fuch order, not being pal, is interlocutory .— 
Qrdo interlocutorius non defimt centroverfiam , fid ahquid 
obiter, ad cattfim pertinent , dicer tut. Lane. Inft. Juris 
Canon, lib. 3. 

3 )ntcrlopesa, Perfons who intercept the trade of a com¬ 
pany of merchants. Merck. D18. 

interpleader in A&ions, fee Enterpleader* 

interregnum. There can’t be any interregnum, in this 
country, by the policy of the conftitution, for the right oi 
fovereignty is fully inverted in the fucceftbr by the very 
defeent Of the crown. See Black* Com . 1 V* 196, 249. 

JjxttertogatO^ea, Are particular queftions demanded of 
witnefles brought in to be examined in a caufe, tfpecialiy 
In the court of Chancery , And thefe interrogator us mult 
be exhibited by the parties in fuit on each fide; which 
are either direst for the party that produces tliem, or 
counter on behalf of the adVerfe party; and generally both 
plaintiff and defendant may exhibit, direft and counter or 
ciofs interrogatories. 

Theiy are to be pertinent, and only to the points neccf- 
fary, and either drawn or perufed by counfel, and befign- 
ed by them: if they are leading, viz, fuch as theft, Dtd 
you net door fie fuch a thing, &C. the depositions on thtny^ 
will be fuppreiTcd j for they (hould be drawn, Vrdjouyf* 
or did you not Jee, (Ac. without leauing to 1 

and not Only where they point more to unc^“. ot tIie 
queftion than the other; but if they are^TP artlcI ™ > 
they will Ukewife be fupprefted : Thej^ mi ® pncr, . > 
who examine witneftes on trtmogai***** mu JJ < J' A *? ine . t0 
one interrogatory only at a ^my^ney are to hold the wit- 
nefies to every poxm inten-ojdtd', and take what comes 
ftom them on thrit exam^^ ,on » without aflttng any idle 
queftions, or putting down anv impertinent uiftm not 



totting *0 the •. '£ibftif. Atforn* %ft 

Edit. *25* ■ Sec Dtgtftiiow. . •■ ■ J ,;\ . . v >' ?>' ‘ ' 

At Common fewy witneps gping.gbroad^ are fome* 
times examined; by confect, upou Inf^gaiories 4 ? 
fat'd*. See Jft& ft* 3^ 3 * 3 * ■, tf*SW *>* Via**' 


fa*#. See Jffitf** ft* 3 f* 3 * 3 * ■, 1 $$»#£ <*vwi*' 
in equity, is by k^ro^Mbpfies, adminidered^ *n writing 
to the witnefles* Black. Cm#* 3 V . 43?*^ 449 * 

An attachment fometimes iflnes aga^jftl |^rfe fuppofcd 
guilty offowe contempt to the court whcbcetbe praeett 
goes forth, to bring him in i and when $m he is to ftat$ 
committed, or put in ball tb attf\^r /e^r^«/<rjrr ftgpfe 
oath. Whether this proceeding u fogj# 4 bd conditutiooal 
or not, it is not for the editor to dolenbine.; But, m a 
contempt can foarce ; be co^mitted Wiihoitt A wUhefo^ ^ 
ftiould feem more rational to indict the party, ww'gsVjn 
him the benefit of a legal tftal* by Kis-pOek* 

JntcOatco, (/fa/*#,) *We are two Modi of fofo. 
flam \ one who makei ho will jf another who makes a 
will, and nominates executors, but they refute; fowhlcb 
cafe he dies an inttftett, and the ordinary commit* m 
mmiftration. t Pat, tnjt. fit. 397 - 
who died inteflau* W*s abfeoonuii damned; hfadfo {# 
Mat. Par. wife as) he wt» Obliged by *ho canons; tofoav# 
at lead a tenth' part' of ,hisf ghbd# : to j 4 fa*dAr, for'ufo 
redemption of fcfrfoal* thfafore, WhOmeglefted fo to do, 
took ho tardvof hi* Own folvation., ;TThey made no dif¬ 
ference between a ^fore^and utintiftatey for as in 
one cafe, the good* wqrh<forfeited the King, fo in 
the other they were formfeed to the chief lord; But bc- 
caufe it was accounted a very wicked thing to die without 
making any diilribution of his goods to pious uf«$, *0 
fad* cafes often happened^ fodden deaths, therefore by 
fubfeqnent conftkmions,. the bifhopi'hid poWer to mike 




and this was called BUmoftna rationabilii. Thdsjto Mb* j 
Pari/, am* I 19a. we read, At fWr Mita 0 k *erte mtfj 
nuoUbet caju praetenpatin} uf wt ?$&**; Jkh dijponsitf a 

mm pnjfet f difiribnth bbtnmd^ue tttkjhftk* jfrfa Mb^- 
ritm : And it was by this means that the fplrfeiial courts 
came fir ft to hare jurifdt&km in cafoi. 

Cornell. * " '; v * '. 1 ; }: 

By the ftatate Wtjfoi, 2. Goods of baifimi* were to fee 
committed to the Ordinary* to anfw# that debts of thiefc, 
ccafed, $!tc. And the *a &f «3 Cat. t* eaf* ro. appoints 
a diftriburion of inufim* eftates, after the debts and fa- 
«eral expences are paid, among the wife and children of 
the deceafed; or for want or fuch^ ih/t next bf ktt|| 
&c. And the aft of parliament doth immediately, upon 
the death of the itutfiatu veil an intcrcft in the perfoaa 
inttiled; fo that if any one dies before thediftribution* 
though within the year, his fliSre fhall go to his executors 
or adminiftrators % and not to the farmers and next pf 
kin to the intejlate. 1 till. Abr. 487. 

A hulband Shall not be compelled to distribute his wife’s 
eftatc. 29Car, 4 * c. j// *5. V ' ; . ; 

The brothers and fiftcrs of yx*im$mt mall have equal 
foares with thennother. 1 Jae* a. a 17. / 7. j 

Shares claimed by dhe adimuiftrafipr by cuftodt (hall 
be dillributed Ibid. /, %• : 

Didribution foall be made of efaltes far a#tr*ivit 9 
whereof there is nert any fpecial occupant, and Which a« 
undented. 14 Geo. 2. e. 20. - f ,{ V •' 

If A. by will appoints that the « 3 beeufiOr* of 
be his executors, and he dies, lixiog tfeene ^H 'the 
death of 'J. S. this is a dying inteftate of 1^* s for HJtfee 
mean time A. has no execufor. Per Ifytrty PL 
< 1 % aSi. b. \ ’’ 

So if A. makes J>$. (to be) his executor a yeaTaitep 
his death ; for within the year, he; dies" inteftaae^ahd' 
therefore for this the ordinary has power to coat«gt. W!^tjf- 
^ration, aadit ihaH nevet be d«proved; By tyjifr \mi 
ffi , 43 > a8S. b. And if executor proves 1 $ffc 
teftamfes^ uai ;dtas''inteftate, there; from 'the death 
fuch cxechv^ ty ping inteftate, the firil teftator dyatl 
intedate, and l^thut reafon the ordinary may grant ad* 
sntniftration* Per ZW and Wkjhu, ibid.zU. b. ag*,W. 

Where the ftriftneii O' 'S^Ci^ili.iw is obferved, the|e 
a man cannot die partly ti^ate and partly inteftate $ thl’ 
here in England* where that ftriftnefs is not 

obferved, but all immunities enjoy’d, being not obliged 


w ■ tfaw'' 

i is jati gentim*? h a|ah;-#ay,i«»(^tways^d'fe partly teftate 
and partly tnteftat^ I wdejfb* Qrpbi fog, tap. 19. / 4 , 

mmeaegm, temt smyw **wgipti tsaumio fiourepaguant 3 

*0. 8*» -M- 

; pii^ • 

Abr.,yji'.v, 1 ,. ■ r 

.':'^IWggNl -# ■' '<ai things ins- . 

)aarfw|;«bd. fold #&v 

CtttdeU^' "!■ . -hiS!' M \ ^ ■"' ■' * ' 

add; by lakd/foahd;<rddac»'it to her- 

1 Wge or 'SM^^^dneo th« wo# «WfWfr. • Will* 

Thb«i* ; , .' m :. 

1 meter.dies foifci 

of any reftate,&f... ipHWrstabtW, , mmn an aftatn 

.for"life,'and ■ teaant /o^ Jifo w $&,batWeeh whole 

■ dnatb ^apd; engy.,,' 0 ; tfc * b^r* Co. 

Lit;;; *2.7.—ff-; jbitrofio Jo*. ee/npetH 

in r* ket JciMiUd jtmfy w&m ingreditur* fyc* 

Braft; lib* 4*'bap. if? S .Wfn- 

Iftwfttl Gentry ium:|an«|s.or-WhWxw»W yo^dofa poflUfor, by 
him who .hath'., no ■■■ fo»R •; 4m- the difkrehce 

bdtweeh an : intrM-skt % ti&A r abator 

and an s’ti^'-aterh^la of te- 


; myerifoxt jig;sml: JhiiH not ha#e this writ, 
bdt ii put to his • f&mek** Ibr Only % him who 

lunh^fo'vMon.1 sn^wb^mplj^; m*-> afnsr the death of 
^naot. for mt^^r 4 bwtr« ofifVs' .Htpr NM. Br. 509. 

ihall have 


vSfyTTyf'T^'MlfTT: 53 T?T; r^i TfTTT JT >TTvTT»TT» IA J ( ’T \ ! J ■ 


1&}& && as mbdbb^Mdi ib* are now Chiefly 
i : .Ay whpMtyi 1 hpi; keeps; the,-right, heir from 
thd'^Npm»;bf hit 'fbodftof ^m\udt 0 er punifoable by 
CbmmOttiaW^ fo iie #hp : enters on the King’s lands and 
takpi vf^kO.' pfofljts*.; Up 0 ;i*tr*d*r : agmnft tl& King. ’ Cu 
tin. 4 m way be bfought; 

but' hiiim rfed 1 .dea^pme^the land mail 

nor bn' fold W h# a«t AMmfor^ cannot be but 

where the -jpcsfee|P^U whkh i» not before 

u®fcd} ''tWvthe 'mefoe proflts afteft 

.ge JUb n 
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[foventorium) Is a lift or fchtdule contain- of" their paftoral care and charge, which was termed lin¬ 
ing a true cefcrij imn of all the goods and chattels of a veftiture ; after which they were confecrated by ecclefiaf- 
perfon cccufcd at .he time of his death, with their value tical perfons. Hoveden tells us, that King Richard being 
apprarftdby indh irent perfons;. which every executor or taken by the Emperor, gave this kingdom to him, in- 
adminiilratot t ^ht to exhibit to the biiliop or ordinary veftivit cum hide per pileum fuum ; and that the Emperor im- 
at fuch time as he ihall appoint. Weft. Symb* lib* 2 . pag* mediately afterwards returned the gift; et inveftivit cum per 
696. By 2 1 H. 8. e. 5. Executors and ad mini lira tors duplieem cruccm de auro. Hoved. 724. Walfinghami ays, 
are required t6 make and deliver in upon oath to'the or- that John Du*cc of Lane after was imefted Duke of Aqui- 
dinary, inventories indented, of which one part ihall re- tane, per Virgam is? Pileum, p. 343. See Black. Com. 
main with the ordinary, and the other part with the exc- 2 P. 23, 53, 209, 211. 

enter or adminillrator: And the intention of this ftatute 3 ubttdt 0 ffa 0 Olcilitatfum, Thofc hymns and pfalms 
was for the benefit of the creditors and legatees, that the that were fung in the church to invite the people to prayer; 
executor or adminillrator might not conceal any part of They are mehtioned in th tfia/uteofSt. Paul's MS. 
the perfonal ellate ftom them : Though as to the valuation Jlntioite. , A particular account of mcrchandife, with 
it is not cxclulive, but the real value found by a jury; its value, cuftom and charges, &e. fent by a merchant 
if they arc undervalued, the creditors may take them as to his fader or correfpondCht in another country* S/at. 
appraifed ; and if over-valued, it fhall not be prejudicial 12 Car. 2. c. 34. 

to the executor. 2 Nelj. /ibr. 1015. But though gene- Jlhbolun&itl? $$anMu%hiit, Differs from homicide 
rally all the perfonal ellate of the deceafed, of what na- excufablc by mifad venture, in this.; that mifadventure 
tare or quality foever, ought to be put into the invest- always happens in confequence of fomc lawful ad, but 
rosy; yet goods given away in the life-time of the dc- this fpcciet of manllaughter in confequence of an un- 
ccaied, and a&ually in the pofl'eflion of the party to lawful act. Vet, in general, when an involuntary killing 
whom given, and the goods to which a liufband is intitlcd happens in coufcquence of an unlawful ad, it will be 
as adminillrator to his wife, are not. 3 Bulftr. 355. And either murder or man (laughter, according to the nature 0/ 
uotwithfianding the law requires that the inventory be cx- the a& which vccafiontd it. Vide Black. Com. 4 V. 192, 
hibued within three months after the death of the perfon, 193. 

if it is done afterwards, it is good, for the ordinary may JhlUfC, Signifies to take effeft, as the pardon inure/b* 
difpenfe with the time, and even in fome cafes, whether Staund , Purr. fol. 40.' See Enure. 
it Inal 1 be exhibited, or not; as where creditors are paid, Jobber, Is u&d for one who buys or fells cattle for 
and the will performed, is c. Raym. 4. 70. Theft* inven- others. And there arc jhck-jMers* who buy and fell 
tones proceed from the Civil law ; and as by the old ftocks for other perfons, i 3 *c. 

Roman law, the heir was obliged to aufwer all the teftator's Jotalfa, (Pr. joyaux) Jewels; derived from the Lat. 
debts, juft ini an ordained, that inventories Ihould be made jocus, joculus, and jtnula, which comprehend every thing 
of the fubitance of the dcceafed, and he Ihould be no thatddightcth; but in a fpecial and more reftrained fenfc, 

* further charged. J/ftin. hft. Sec Executor Black, it fignifi^ thofe things which are ornaments to women. 
Cm. 2 f. 5 to. and which in Prance they call their own ; as diamonds, 

3 * tientte f«i mere, (Pr.) In the mother's belly, relat- I ear-rings, bracelets, But in this kingdom a wife 
ing to which there is a writ mentioned in the regifter of (hall not be intitled to jewels, diamonds, on the 
writs* and in 12 Car. 2. cap. 24, Infant;# ventre fa death of her hulband, unltfs they are fuitable to her quality* 
mere* is where a woman is with child at the time of her and the husband leaves ajfets to pay debts , c. 1 Roll. Abr. 

hufeand** dealh ; which child, if he had been born, would 911. 

^ be heir to the land of the hulband ; And this is fometimes Jocatf, To contend with pikes. Vraftino die quidam 
privily, and fometimes open and vifible. 1 Shep. Abr. militet Anglici ftrenm nimis virtliter jocabantur. Matt. 
142. And the law hath confederation of fuch a child, on Parif anno 1292* 

account of the apparent expedition of his birth : For a Joearittf, A jefter. In a deed of Richard* abbot of 
devife to an infant in ventre fa mere , lhali be good by Bcrnay , to Henry Lovet, fine dot. among the witneffes to 
way of future executory devife. Raym. 164. He may it was Willithno tunc jocario Demini Abbatis. But in 
be vouched in his mother's helly; and action lies for dc* Domefday 'cis faid Berdic was Joculator Regis, the King's 
tainment of charters from him as heir, Dob. 222. jefter. 

Dyer 186. And in all cafes, where a daughter or female (Sax.) Pr<rdiotum* agri tolehdi pmiuncula. 

comes into land by difeent; there the fen born after, fhall A little farm or manor; in fome parts of Kent a yoklct* 
©oft her and have the land, $ Rep . 61*. fW 375. as requiring but a fetal! yoke of oxen to til! It. Sax . 
But if the daughter and female heir comcth to land in DiS. ** 

nature of a pm chafer | as on a will offends given toy. 3!octi0 partffili* *T»s fo called when two pro pofak 
S.nnd his heirs, and he hath a daughter when die devilor arc made, and a man hath liberty to choofe which he 
dies, his wife being then with child of afon ; in this cafe will. AYc peteft tranfigere* ncc pacifii , nee jocum parti* 

turn facere* ncc aliud. . Brafton, lib. 4. traft, t. cap. 

3 j. par, 2. Etiam fi afparentibus partibus queruletttr & 
r0ondeatur* five Icquela ter non tenuram vel per quern - 
cunque Biperti jocum cavilletur, tSc. Hengham Magti. 
cap. 4, 

Joinhcv in 321 ( 011 , It the coupling Or joining of two 
in a fuit or aftioo again# another. P , N. B. fcL 1 18, 
^ ^ 201, 221. In all perfonal things, where two ate chargc- 

nifies to give pofleffion " feme define it thus, inveftitura 7 ft able to two, the one may fatisfy it, and accept of fatif- 
alicmjus in fimm jus ifitredu&io ; a giving livery of feifin or faflion, and bind his companion > and yet one cannot 
poflefiion* The cidtoms and ceremonies of in veftiture or have an aftion without his companion, nor both only 
giving pofie&on, wire long pra£lifed with great variety : againft one. * Icon. 77. In joint perfonal a&ion* again# 
at fir it u^mftiturcs were made by a form of words; after* two defendant^, if they pleiad feverally, and the plaintiff 
wards by fuch ihinjgs as had moft refemblance to what is pin fuit by one before he hath judgment again# the 
was to be transferred 4 as lands paffed by the delivery of other, he i# barred againft both. Htl>. iXo. A covenant 
a turif» Csfr.. which was done by the grantor to the perfon to two, nocYo do a thinff without their ccnfcnt; one of 
to whom the fends weit granted: but in after ages, the them may bring an aftlon for his particular damage, 
things by which inveftitures were made were not fo cx- 2 Mod* 1 If a man covenants with two or three fevc- 
attly obferved. hgulph* /* 901. In the church, it was rally, which he may do, and it differs from a bond j here 
the cuftom of old for Frinces to promote fuch as they liked it was held; they ecu Id not join in aftiou of covenant, 
to ccclefiaftical benefices, and .declare their choice and March 103. But a perfon, in con fide radon of a fum of 
promotion by delivery, to the perfons chofen, of a paf* money paid to him by J . andH. promifes to procure 
tori ftaff and ring; the one a fymbolical reprefentation their cattle djftraincd to be delivered ; if they are not do 
of their fpichual marriage with the church; and the other livercd, one joint action lie* by tju* parties; for the con- 
4 6 N / fideratlon 


the daughter IliaU enjoy the land, ; and not the alter, born j 
fen. $ Prp. 61. J Ed. 4. 6 . 9 H. 7. 24. Vide 

Jmfeteet. 

JeHtritStf, To verify or make proof of a thing. Leg. 

9 luar, c. id. 

Jttternef*, A duty of excife granted to the town of. 
j doth 1% ty* II GiOal* e* l6. 

Hrfocft anh Unbcftitute, (from the Fr. inveflir) Siu- 



j a i j o i 


federation cannot be divided. Style 156, 203. 1 battv. 

Abr. 5. And if one jointenant of goods is rObbed, both 
may join in an aftion : and where two joint owners of a 
fum of money are robbed upon the highway, they are to 
join in one aftion again ft; the hundred. Latch 127. 
Dyer 307. 'Tis other wile it they have feveral properties. 
Ibid. Wh’fcre the fuk Will furvive to the wife, lhe muft 
join in the action. fPilf. par. 1, /. 224. nnd lhe 
ibid, par . 2. fJ. 423. Upon a joint grievance all 
parties may join ; as the inhabitants of a hundred, fcS fe. 
And where an action again ft owners of a Ihip, in cafe 
of goods damaged, idc. is quaft cx contractu, it UHift be 
brought again it all of them. 3 Lev. 25.S. 3 Mod. 321. 

2 Salk. 440. Tho* one partner afts in trade, where there 
are many partners, aftions are to be brought again!! all 
the partners jointly for his ads. I Salk. 292, If two 
men are partners, and one of them fells goods in partner- 
lliip, action for the money inuft be brought in both their 
names. Godh. 244. But where there are two partners 
in merchandifo, and one of them appoints a faftor, they 
may have feveral writs of account againft him, or they 
may join. Moor 188. And if one of the merchants dies, 
the fun Ivor is to bring the a ft ion. 2 Salk. 444. If one 
man calls two other men thieves, they {hall not join in an 
aftion againft him ; and one joint action will not lie for, 
or againft feveral perfons for fpcaking the fame words: 
for the wrong done to ow is no wrong to the ether ; and the 
words of the one are i:nt the words of the other, l Danv. 
5. Palm. 313. 

So in affauk and battery. On a joint trcfpafs the 
plaintiff may declare fcvcrally ; but it remains joint till 
fevered by the declaration. 2 Salk. 454. A man can¬ 
not declare in an aftion againft one defendant for an 
aftault and battery, and againft another for taking away 
his goods; becaufe the trefpafles arc of feveral natures. 
But where they are done by two perfons jointly at one 
time, they may be both guilty of the whole. Styl. 153. 
10 Rep . 66. If two men procure another to be inJi'fted 
falfly of barretry, he may have aftion againft them both 
jointly ; and it is the fame if two confpire to maintain 
a fuit, tho' one only gives money, ftfr. Latch 262. 

Tenants in common cannot join in ah aftion of wafte 
againft their leifcc ; but 'tis otherwife in the cafe of co¬ 
parceners or jointenants. floor 34. 

jouibct of Counties. There can be no joinder of 
counties for the finding of an indiftment: tho’ in appeal of 
death, where a wound was given in one county, and the 
party died in another, the jury wen; to be returned jointly 
from each county, before the ftatute 2 3 Ed. 6. c , 24. 

But by that ftatute the law is altered; for now the whole 
may be tried either on indiftment or appeal, in the county 
wherein the death is. 2 Hawk. P . C. 323, 403. Where 
feveral perfons are arraigned upon the fame indiftment or 
appeal, and feverally plead Not guilty, the profecutor 
may either take out joint venire*s or feveral. H. P. C. 
256. But after a joint venire, feveral qnes cannot be ta¬ 
ken out. K 

31 olithet in IDcmumr, An lffue upon matted of law 
is called demurrer. It confefles the faft to be true as 
Bated by the oppolite party, but denies that,'' by the law 
arifmg upon thofe fafts, any injury is done to the plain¬ 
tiff, or that the defendant has made but a legitimate 
icxcufe; according to the party who fir ft demurs. The 
form of the demurrer is by averring the pleading infufK- 
cient in law, to anfwcr the end propofed by it. The 
„ oppolite party avers it to be fufficient, which is Called a 
joinder in demurrer , and then the parties are at ifftte in 
point of law. See Black, Com. 3 V. 314, 315. 

joiiiburc in Mattel, The form, on a writ of right, 
may be feeo in Black. Com. Append, to 3 V. iv. 

jloinhurc Of Jlftuz. Of an iffuc in fan, is when he 
denies the faft pleaded by ids antagonift has tendered the 1 
i/Tue thus. And this he sprays may be inquired of by the 
country,** or And of this he puts nimfclf upon the 
“ country,** it may be immediately fubjoined by the 
other pnny, <<‘And the faid A. B. doth the like," 
Which done, the iffue is faicLto be joined. Black . Com . 

3 V. 315. 4 V. 344, See Jbinder in Demurrer. 

3loillt $$10110. N^n perfonal aftions, feveral wrongs 
Dtay be joined in omVrii 3 but aftion* founded upon a 


tort, and on a contraft, cannot be joined, for they re¬ 
quire different picas and different procefs. 1 Keb. 847. 
1 VeHtr. 3 66. And where there is a tort by the Common 
law, and a tort by ftatute, they may not be jtined ; tho* 
Where foveral torts are by the Common law, they n ay 
be joined, if perfonal. 3 Salk. 203. Trover and afumpjit 
may not be joined; but in an aftion againft a common 
carrier, the plaintiff may declare in cafe upon the cuftom 
of the realm, and alfo upon trover and conversion, for Not 
guilty anfwers to both. 1 Danv. Abr .4. Debt upon an 
amerciament , and upon a mutuatm , may be joined in 
one declaration- Wilf. par. 1. 248. So, cafe for a 
misfrnfunce and negligence may be joined with a count 
in trover , in the iamb declaration. Ih. par . 2. 319, 
Two counts may be joined in the fame declaration, where 
there is the fame judgment in both, lb. 321. And 
any aftions may be joined, where the plea of Not guilty 
goes to all. 8 Rep. 47. But as to carriers, fee 1 Ventr. 
365. And judgment was arrefted in ajfumpfit, in fuch 
a cafe. 1 Salk. 10. Ejeftment and battery cannot be 
| joined; but after verdift, where feveral damages were 
found, the plaintiff was allowed to releafe thofe for the 
battery, ar.d had judgment for the ejeftment. 1 Danv. 3. 
Altho' perfons may join in the perfonalty, they {hail al¬ 
ways fever in aftions concerning the realty; and walte 
being a mixed aftion favouring of the realty, that being 
more worthy draws over the perfonalty with it, in any 
aftion brought. 2 Mod. Rep. 62. A perfon cannot an 
adminiflrator, tdc. join an action for the right another, 
with any aftion in his own right; becauje the cojls will bc t 
entire , and it cannot be dtflingut fhed how much he is to isavc 
as adminifrator , and how much for himfelf 1 Salk 10. 
See this lubjeft well treated, or rather a variety of cafosj^ 
well felcfted anddigefted, in Com. Dig. I V. tit. Action. 

N. B. Every thing, that comes within the compafs of 
the writ, may be comprehended within the declaration ; 
but the declaration cannot in any manner be extended 
beyond the writ. Vide 4 lfo as to this fubjeft Gill. H. C. 
P. 4, 3* 7* 9 * 

aut) Ccbcrat, An intereft cannot be granted 
jointly and fevcrally ; as if a man grants proximam ud\o~ 
caiionem , or makes a leafe for years, to two jointly and 
fevet ally, thofe words (fcverally) are void, and they are 
jointenants. 3 Rep. 19. Mich. 29 id 30 Eliz. S/ingsby’* * 
cafe. 

A power or authority may be joint and feveral. 5 Rep. 

19. Sling shy’s cafe, joint words of parties fhall, by coo- 
Itruftiort ot law, be taken refpeftively and fevcrally. 5 
Rep^ 7. b. 

When it appears by the count, that the feveral cove¬ 
nantees have, or are to have, feveral intereib or eftafes, 
there when the covenant is made with the covenantees, ft? 
cum quoit bet eorm , thefe words moke the covenant feveral, 
in refpeft of their feveral intereils. 5 Rep. 19. 

There is a difference between a power given to two, 

| and an interejl given to two ; a leafe for years is made 
! to two, ftf cuhlet norm, this is a joint leafe, aftft die 
wofds {tuillbet eorm) afe void; this is to maintain quiet 
and avoid contention. So of an obligation made to two 
& cuilibet eorasr. Or a grant of the next avoidance to two 
id cuilibet tor urn. But a power to fell, lett, or make li- » 
very to two ftf cuilihtt eorm, Hs good ; for there is no 
profit. Cupido divitiarum g/l cdufa belli. Jenk. 262,2^3. 

pi- 6j- . 

And a grant of the next avoidance to two ftf cuilibet 
eonttn, to prefont A. to the faid church, is good; for the 
contention is avoided by retraining both to prefent A. 
Jenk. 26'$* pl. 63. See 14 Vin. Ahrl 48. 4^9* 

%'Mm $pe(ut 9 ? 8 . Are accouritel |h law fftt as one 
perfon, nnd afts done by ahy of rheil fhall be taken to he 
the afts of every one of them; for they all reprefent the 
tdlator. 2 Nelf. Abr. 1026. If two joint executors 
have a leafo for years, one of them may fell the term with¬ 
out the other's joining, Becaufe both are pffijftd of it at 
one ptrfon in right of the tejlator ; and this is the reafon 
why one of them cannot affgn the term to themther; and 
for which caufe one joint executor cannot compel his com¬ 
panion tb account. Cro. Eliz . 347. Sid. 33. If one 
joint executor gives an acquittance or releafe, the other is 
bound by it; for as'they afe but one execute to the «f- 

u;or, 
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tafor, each hath an authority over the whole eftatc. t 
Jin,-wnl. 183. ICel-tv. 23. But, if a rebate is procured of 
uw joint executor by fraud, for a {ete fum than due; re¬ 
lief may be had in, equity: and joint executors fliail not 
be charged by the adts of their companions, any further 
than they are a finally pojfejed of the 'm'Us of rhe tcilator. 
BUcr 620. Cro. Eh 3?, 318- z Leon. 209. Tho’ if joint 
cxitutors, ^by agreement among themiclvcs, agree, that 
each lhall intermeddle with fuch a part < f the tellatorS 
chare ; in this cafe each of them lhall be chargeable for 
the whole by the agreement as to receipt*, t 3 h. Hurd. 

• 3 H- 

Alfo it has been decreed in Chancery, that if two or 
inure executors join in a receipt, anti cue of them only 
receives the money, each of them is liable for the whole, 
as to creditors at law ; but as to legatees, and thofe who 
claim diitribuiion, who have no remedy but in equity, 
the receipt of one executor lhall not charge the other. * 1 
Salk. 318. Two joint executors cannot j lead diitindt 
pleas, becavfi tlrir tefiator , if living who was but one 
perjm, on dfiicn brought againjl him* could have hut one 
plea. Raym. 123. It is held, where there arc two joint 
executors, and one has poffdTed himfelf of 1 moiety of the 
goods, and then dies, in that cafe the furvivor ihall have j 
all. 2 P. Williams 35?.. See Executors. 

Joint jrlitee. If a whole vill is to be fined, a joint 
fine may be laid, and it will be good for the neceffity of it; 
but in other cafes, fines lor offences are to be fcverally 
impeded on each particular offender, and not jointly upon 
all ol them. 1 Roll. Rep. ti Rep. 42. Dyer 211. 

Joint JntMftmcttta, Muy be fometimes had : if of¬ 
fence* of I veral perfons arife from a joint criminal aft, 
without any regard to any particular perfonal default or 
deleft of tit her of the tie tend ants; as the joint keeping of 
a gaming-houfe ; or unlawful hunting and carrying away 
deer j or for maintenance, extortion, tic. an indictment or 
information may charge the defendants jointly, 1 Vcntr. 
502. 2 hawk. P. C. 240. When there arc more de¬ 

fendants than one in an information, they may not exhi¬ 
bit a joint plea ol’ Not guilty ; but are to plead fevmlly, 
that neither they, mr any of them are guilty, tsc. 21 H. 6. 
20. 2 Roll. Abr. 707. 

Joint lUbes. A bond was made to a woman dym fcla , 
to pay her fo much yearly as long as Ihe, and the obligor 
Ihould live together, fcfr. Afterwards the woman mar¬ 
ried, and debt being brought on this bond by hulband 
and wife, the defendant pleaded, that he and the plaintiff** 
wife did not live together ; but it was adjudged that the 
money fliould be paid dufing their joint lives, fo long as 
they were living at the fame time, CSV. 1 Lutws. 
555. And where a perfon in confideration of receiving 
profits of the wife’s lands on marriage, during their 
jcint lives, was to pay a fum of money yearly* in truft for 
the wife, though it was *1101 fold every year during, fcfr. 

It was held, that the payment lhall be intended to continue 
every year alfo during their joint lives. 1 Lutw. 459. 
Lr ate'for years to hulband and wife, if they, pr any iffue ( 
of their bodies Ihould fo long live, has been adjudged fo 
long* as either the hulband, wife, or any of their iffue 
fhou Id live; and not only fo long as the hulband and'wife, 
lAc. Ihould jointly live* Moor 339. The word or may 
be taken disjuaftively or diftributively for either $ when 
the word and, which requires a joining and coupling, lhall 
not, * 

Jf'intenants, {ftmttl Uenentes or qui conjunfiim tenent) 
Arc thofe who come to, and hold lands or tenements joint¬ 
ly by one title; and thefe j&rntmmif snuff jointly plead, 
and be jointly fiud anff impleaded, which property is com¬ 
mon to them and coparceners $ but jointmants have a foie 
and peculiar quality! of Ihrvivorfhip, which coparceners 
have not ; for if there be two or thicc jointenants, and one 
has iffue and dies, the Survivors, or furvivor 'ihall have 
the whole, to.-277,1 260. 1 *8o. 

They are called jwttencmtt, not only bccaufe lands arc 
.conveyed to them jointly, by one and the feme title j but 
f r that they take by pur chafe only 5 whereas an ejlate in «- 
^parcenary is always by djfmu Ibid. Where a man is 
feifed of lands and tenements,, and makes a feoffment to 
two or more, and their heirs % or makes a leafe to them 
4br life; cy where two, or more, have a joint qffate in 


poffWffoni in a chattel real or perfonal; or a joint eftatfc 
m a debt, duty, covenant, contract, tfc. it is a joinlcnantyg 
and the part of him who dieth, goeth not to his heir or 
executor j but the whole to the ftH-vjvors or furvivor. 

But an exception is to be made as to joint merchants, 
for their Hock or debts which they have in partneffhip g 
for the (hare of the perfon dying goes to the executor or 
adrmnillrator by the law merchant, and not to the furvi¬ 
vor. Jbidi 

If a father make a deed of bargain or tele of lands to his 
leni to hold to him and his heirs, c c . to the ufe ol the 
father and fon, and their heirs and aflfgns for ever, they 
are jointenants. 2 Cro. 83. And if the father deviles 
lands to his cldsft and other Tons, they are jointenants and 
not tenants in common. Qoldf. 28. p 0 ph. 52. And a 
nian having only two daughters, who were his heirs, dc- 
vifed his land to them and their heirs; and it was ad¬ 
judged they were jointenants, bccaufe they have it by the 
deviie in another manner than the law would have given 
it them, which would have been as coparceners by difeent g 
here the furvivor lhall have the whole. Cro, Eliz. 431. 
Scdqu. if they may not rejeft the devife, and take as 
hens > A man devifed lands to his wife for life, and af¬ 
ter her death to his three daughters, and the heirs males 
of their bodies, fcV. . The wife and the two eldeft 
daughters died; and it was held that the furviving 
daughter Ihould have the whole ter life, the three 
fillers being jointenants for life, and feveral tenants in tail 
of the inheritance. Lee 47. A deviie to two jointly and 
fiver ally, is a jointenancy. Poph. 52, If kinds aie de¬ 
viled to two equally, and their heirs* they are jointenants; 
but if it had been to two, equally to be divided between 
them, it generally makes a tenancy in common. 2 And . 
17 * by Holt Ch. Juffice, the words equally to be di~ 
vided, do not . make a tenancy in common in a deed, but 
a jointenancy ; tho* they might in a will. 1 Salk. 390. 

“ Equally to be divided” in a feed of ufes makes a tenancy 
in common. U if, par , 1. 261. 

It is faid a term for years of goods devifed to two 
equally, makes a tenancy in common, and not jointenancy ; 
but land devifed to two equally, makes a jointenancy. 3 
Cro. 697. 3 Salk* 205. A devife to two equally to be 

divided, habendum to them and the heirs of the furvivor, is 
a jointenancy. Style 211,434. Lands are given by will 
to two pertbns, and the furvivor of them, and their heirs, 
equally to be divided between them jhare and Jhare alike ; 
it is held that the firfl part of the devife makes them>*»- 
tcr.ants for life, and the latter words import a tenancy in 
common, fo as they are tenants in common of the inhe¬ 
ritance. 2 Peers Williams 280* 282. What words in a 
will make a tenancy in common, and yet there lhall be 
a furvivorflup, if any of the devifees die under age, fee 
Wilf. pat. 1. 165. One by will gives the refidue 
of his perfonal eftate to three perfons, it is a jointenancy , 
and the furvivor takes the whole; and where a furplus 
of fuch dlate is devifed to A. and B . after the debts and 
legacies are paid, on one’s dying, it will furvivc. z 
Pee re Williams 347. 

Two or more purchafc land, and advance the qioney in 
equal parts, and take a conveyance to them and their 
heirs; this makes a jointenancy with the chance of fur- 
vivorffiip: But where the proportions of money are not 
equal, they are in nature of partners g and tho* the legal 
ettate furvives, the furvivor lhall be as a trufiet for the 
others, in refpeft of the fums paid by each. Abr. Caf. 
Eq* 291. So if where two having purchafed jointly, af¬ 
terwards one lays pat a considerable fum on improvement!, 
and dies, in equity it lhall be a l>en on the lands, 
and a truff for the reprefentative of him who advanced it* 
Ibid. 

, t A rent qf ip/. a year is granted to A . and £. to hold 
to one until he marry, and to the other till he is prefented 
to fuch a church g it was holden they were jointenants, 
and that if either of them die before marriage or prefer¬ 
ment, the rept ihall furvivc. 1 hjl. 180 , If lands are 
given to two men, and the heirs of their bodies, tfye re¬ 
mainder to them and their heirs; they lhall be jointenants 
for life, tenants in common of the dlate sail, and join- 
tenants of the fee-fimpk. Ibid. 183. But where a re* 
mainder is limited to the right heir^ of two perfons, in 
a / this 
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this cafe they (hall take feverally, tho* the words he joint, companion to be entitled to his part; therefore if he 

r Rep. 8. Land is granted to a man, and fuch woman a* grants over his eftate, that poflibility is gone ; iuid if he 

jfa4.ll be his wife; here is no jointenancy, but the man dies, the eftate of the grantee Ihall revert to him in re- 
will have the whole : Tho* if one make a feoffment in veriion. i Roll. 441. Jones 5$. 3 Salk. 204, 205. 

fee to the ufe of himfclf, and of fuch wife as he Ihall If one jointenant grants a rent charge, fcfr. out of his 
after marry, for their lives; when he takes a wife, they part, and dies, the furvivor fliall have the whole land 

are jointenants. Co. Lift. 188. 1 Rep. 101. difeharged : For he hath the land by furvivorlhip, and 

One perfon is in by the Common law, and another by not by difeent from his companion. Litt. 286. t Co. 

limitation of ufe, yet they may be jointenants by virtue Inft. 184. And if one jointenant in fee, makes a leafe 

of a deed of grant, tfe. Jenk .• Cent. 330. Land? given for years, relerving a rent, and dieth ; the furvivor ihall 

in the premilfcs of a deed to three, to hold to one for life, have the reverflon, but not the rent, becaufe he chums 

remainder to another for life, remainder to the third for by title paramount. 1 Inft. 18. 

life, they are not jointenants, but fliall take fuccelfively. Jointenants, as to the poffeflion of lands in jointure. 
Dyer 160. * arc foiled by intireties .of the whole, and of every part 

There maybe a jointenancy, tho* there is not etjual equally, (and the pofleflion of any jointenant is thepof- 
benefit of furvivorlhip on both fidcs. 1 Inft. 181. When feflion of both) but as to the right of the land, they are 
a fee-fimple eftate is limited by a new conveyance, there feifed Oftly of moieties, therefore if One grant the whole, 
one may have the fee, and another an eftate for life 5 but a moiety only pafleth. 1 Bulft. 3. Cro . Eliz. 809. 
when two perfons are tenants for life firft, and one of If there be two jointenants, and each make a feveral 
them gets the fee-(implc, there the jointure is fevered. 2 leafc of the whole, their fcvcral moieties only Ihall pafs 

Rep. 6. If a reverflon defeend upon one jointenant, the by each leafc. Wilf. par. 1. fol. 1. jointenants 

jointure is fevered, and by operation of law they are then cannot fiogly difpofe of more than the part that belongs 
tenants in common. 1 Bulft. 113. And a diverlity has to them; where they join in a feoffment, in judgment 
been taken, that where the reverflon comes to the free- of law each of them gives but his refpc&ive part; fo it is 
hold,, the jointure is deftroyed ; but when the freehold of a gift in tail, leafe for life, &c. And for a condition 
comes to him in reverflon, and to another, it b otherwife. broken, they Ihall only enter on a moiety of the lands. 
Cro. Eliz. 470, 743 “ * lyft* *86* * 

Two infants are jointenants, and one of them makes a Every jointenant hath a right as to his own fliare, to 
feoffment of hb moiety : this will be a Jeverance of the feveral purpofes, as to give, leafe, forfeit, ts'e. But a 
jointenancy. Bro. Jointen. 13. A jointenant in fee grants devife of land, whereof tire devifor is jointly feifed, is 
a leafe for life, and then dies; it fevers the jointure : void ; the will not taking effed till after death, and 
Tho* if the tenant for life die before either of the juinte- the title of the furvivor cometh by the death. 1 Inft. 

nants, then it is in ft <tu quo prius . Co. Litt. 193. If 186. ^litt. 2 87. One jointenant may leafe to his com- 

there be two jointenants in fee, and one makes a leafe for panion: But one jointenant cannot make a feoffment, or 
life to a ftrangcr, the freehold and reverflon is fevered grant to another jointenant, tho' he may rcleafe. 1 
from the jointure: But in cafe one fuch jointenant leafes Pent. 78. Raym . 187. By whatever means a jointo 
for years, the jointure of the inheritance is not fevered ; nant comes to the ellate of his conjpanion, by conveyance, 
and the other jointenant Ihall have the reverflon by fur- £*r. from him, it may enure by way of rcleafe. 2 Cro. 
vivorfliip. Lut. 729, 1173. Two jointenants are of a 649. 

leafe for twenty-one years, and one lets his part but for A&ion of trefpafs or trover may not be brought by one 
three years, the jointure is fevered, fo that furvivorlhip jointenant againft his companion, becaufe the pofteffton of 
Ihall not take place. 1 Inft. 188, 192. In cafe three one is the pojfyfion of the other. 1 Salk. 290. Before the 
perfons ^re jointly intcreiled in a term, and one of them ftat. 3^4 Ann. c. 16. one jointenant had no remedy 
mortgages his third part ; by this it has been held, the agaiuft his companion, to recover damages for what he 
jointenancy was fevered. 1 Sail. 138. But where one had received more than his fliare 5 and a jointenant might 
jointenant of lands, in order to fever the jointenancy, and prejudice his companion in the perfonalty, by realbn of the 
provide for his wife, make^ a deed of gift of his moiety privity and truft between them, tho* not in the realty ; 
to her ; this being made to the wife, and fo void in law, but that ftatute gives action of account to one jointenant 
cannot be made good. Priced. Cane . 124. If two join- or tenant in common, his dkecutors or adminiftrators, 
tenants be of a term, and one commits felony* or is out- againft the other, as bailiff*or receiver, h)s executors, esc. 
Liwcd, &c. the jointure will be fevered ; for the King One jointenant may diftrain for rent alone ; and he may 
fliall have the moiety by the forfeiture : And if the join- avow in his own right, and as bailiff to the others, but he 
tenancy is of perfonal rhing», all will be. forfeited. Plo<wd,. cannot avow folely ; and he may not bring debt alone. 5 
410. Med. 7 b * 

Where there are feveral jointenants in fee-tail, and If a jointenant in fee-Ample, is indebted to the King, 
fime of them fuffer a common recovery of the whole, the and dieth ; the lands cannot be extended in the hands 
eftate of the others is turned to a right ; and contingent,! of the furvivor; who daimeth not from his companion, 
remainders may be deftroyed, and a new eftate gained j but from the feoffor, r. 1 heft* 185. Where there are 
thereby. Sid. 241. And if <*ie joimenant levies aline, j two jointenants* and one is indebted to the Kfag, and 
it fevers tho jointenancy; but it doth not amount t® an : dieth, the other fliall hold the land difeharged of the debt: 
actual turning out of his companion. 1 Salk. 286. A But if hulband and wife have a term jointly, and the huf- 
jointenant in fee, makes a leafe for years, of the land, band is indebted to the King, and dieth, in fnch Cafe the 
to begin prefently, or in future. and dies, it is a feverance term fliall be fubjeft to the debt, becaufe the hulbaad 
of the jointenancy, and cannot be avoided by the furvi- might have difpoled of the # whole eftate. Ploud. 321. 
vor ; becaufe immediately by force of the leafe. the lejfee hath Judgment in action of debt, isshad againft one jointenant 
a right in the fame land , of all that to the Itjjbr belongs, tor life, who before execution releafes to his companion ; 
Lit. 286. And it has been held, that where a jointe- adjudged that the moiety is Bill liable to the judgment 
nant in fee or for life, makes a leafe for years to com- during the life of the ideafor ; bif if he had died before 
mence after his death, it is good againft the furvivor. execution, thc furvivor lhould have had the land difeharg- 
2 Cro. 91. 2 Keif. Ah. 1037. But it has. been alfo cd of the debt and judgment. 6 Ap. 78, Hufband and 

adjudged not good. Mrr 776. Noy 157. See 2 Vern. wife were jointenants, and a£Uort was brought againft the 
323. j huibaod alone, who made default, thereupon the wife 

If there are two jointenants for life, it is faid each of prayed to be received; but it was not allowed, becaufe fhe 
them hath an eftate for i’fc, and for the life of his com- was not a party to the writ ; but he in reverflon may be 
panion ; and for that rcafon, if one of them make a leafe, received, and plead jointenancy in abatement of the writ, 
[t Ihall continue not only during the life of the kffor, but Moor 242. 

nfiej his death during the life of his companion, as long as If a feme foie and A. B. purchafe a term for years 
the original eftate out of which it was derived : Tho’it jointly, and afterwards intermarry, the jointenancy 
hath been refolved, that fuch a jointenant hath only an continues. Dyer 318. 2 Ntlf. Abr. 1035. And where 

effotf for his own 1 poflibility of fur riving’ his there ar# two' womew, jointenants of a leafe for years, 

and one uketh hulband, and dice, the term Ihall furvive $ 
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if the hufoand hath not aliened her part* and fevemdfoej u married having fach jaiftture $ade> of'hereafter to be 
jointure : But it is otherwise in cafe M gqqds, Vetted ip u : made, foall not claim hor bavetki* Mi. ad/dower of the 
the hu/band by marriage, l letf. tB^ Jox^tenai# ftfef**' 4 \t*&bw of the lands, tenements brhiroditefoents* that at 
times enter into covenants not to Jake advantage pfpath any ^me were her (hid Jfo&and's, by whom foe hash any 
other by furviyorihip. Wood's agA 14^* When foefie* f$tch jointure 1 nOrfoaU demand nor claim her dower of 

are twojoutcnants, and one aliens his part, the alienee and : and a grind themithaf hswb the lands and inheritances of 

the t)ther join tenant ai* tenants in common; for they V her tt^clhuftand $ by* if foehave no fuch jointure, then 
claim by feverai tides* Lit. 292, 319, 521. And join'- “ foe mall be admitted and enabled to purfoe. have, and 
tenants and tenants in common of inheritance, by liafort* * ( demand her dower, by writ of dower, after the due courfe 
are to jhakc partition, as coparceners; alfo jointenauts ” A *t*d order of the Common law of this realm; this a St or 
and tenantVin common for life or years, may bc-cofppdi-, “panyjaw or grovifioa made to the contray thereof hot- 
led to do foe fame by writ qf partition* &c. $tfi. $4* i> ’ m withttanding.” 

32 H. 8. e. 32. B & $ W, 3, r, 3 jj, . St<* 7. Provided, M Thyt jf any fuch woman be law- 

The JfCiag cannot be jointenaht with apy perfou, $fe' ?< v fotfyc^pitifed or evifted from her (aid jointure, or from 
none tap be equal with him. 1 Info ?• Pinch 83. And *.« .any pirti fof&of, without any fraud or covin, by law- 
Black. Com. a IV 409. And a cprporafo>n ; jfcnuot; he by dilcontinuance of her hufoand, 

jointly foiled. of any eftate With another. l»* ,V,-jhen wry fyeh woman foall be endowed of as much of 

The eilential difference between !*%****: * 4 foe.refidtti& Of Her hufoand' 8 tenements or hereditaments 

in common is, th&x joint-unapt* have she land* ^-whereof foe wa? before icwafcle, as the lame lands and 

title , and in one right, and tenants in emmm by Jeveral^ ** Miasms fo evicted and expul&d foall amount or ex- 
titles, or by ope tiw and b y jtvtral rights ; this, is the ! “tend unto.” 

reafon, fays my lord Coie, font joint-tenants hay* one 5 8 *fi. 9. Provided alfo, “ T^iat if any wife have,- or 

joint freehold, and tenants in common Have fev^ralface-; ** hereafter foall have, any manors, lands, tenements or 
holds, tho* this property is comutf>p fo them both, w». ** hereditaments unto her given or atfbrcd after marriage 
that their oecppai/M if ind$vided f emimitber'qfibmJnqw- “ for term of her life or otherwife, in jointure, except 
eth his fart infevgraL Co. Lit* 1&9. a* “ thf fame aflurauce be to her made by ail of parliament, 

Ifthere bc tWo joint-tenantf, and one relea&th to the, ** and the fold wife after that fortune to overlive the 
other, foil paffefo a ft? without the word heirs, becaufe ** fome her hufoand in whole time the faid jointure was 
it refers to thcwholefee^ which they jointly took, and arc “ madeor affured unto her; that then the fame wife 
poffciTed Of, by force of the Ark-conveyance ; but tenants “ fo ovcrliviog foall and may at her liberty at the death 
in common cannot rcteafe to.each other; for a releafefnp-. V Of hcr&id hufoandrefnfe co have and take the lands and 
po/eth the party to have the thing in demand ; but tenants “ tenements fp to her given, appointed, or affured dur- 
in common have ferna! dHUn^ foeefeolds^ which they cap- “ ing the coverture* for term of her life or otherwife, 
not transfer, othertyxfe than as parfons vfop **? foh? feifed* « in jointure, -except foe fame aflurance be to her made 
Co* Lih 9. aoo* h* ,... *f by a^l qf jptriiamept aa is aforefaid, and thereupon to 

Tenants in common cannot in^ : a |plntiea^ of foe ** have, afo, demand, and take her dower by writ of 
whole, for their eftates are fovefoi afold ,d}^h^» hpd dower 01 ofoerwife, according to the Commo« law, of 
there is no privity between foepi* and for that reafon ? “ and fo a|I foch lands, tenements and hereditaments, 
one tenant in cotnofob may enfeoff anofoer. }tft% -p^ri as her, hufoand was and ttpod feifed of anyeilate of 
2. 232. ^ ‘ 1 “ inheritance at any time during the coverture; any 

Fide this fubjeQ fully and very foarnedly treated of in •« thing, 

3 New Abr. 187, And fee farther as to joint+t*naw%. To make a good jointure within this ftatute, the Ax 
in lands. Black. Com . 2 V* 180. and as to Joim-tenamy following fofogs are to be regarded: 
in things Ih. l V. 399. 1. The eflate mpfi take S immediately upon the death of 

Jioihtuirco of l^atiba. A jointure is a fettlement of the hujband. Vide 4 Go. 3. Hutton 51. Hob. 151. 
lands and tenements made to a woman fo congderatioh Of Winch 33. .1 Sid. 3, 4. Per Bridgman. Co. Lit. 133. 
marriage 3 or it is a covenant, whereby the :hufoaad orj Mpmr 851* .3 Bdjt. 188. 1 Kol. Rep. 400. 2 Pern. 

fome friend of his, affureth fo the wife, lands or ten^- 104. . 

ments, for term of her life; less fo called, either becanlfe s. the eftate mstft be for term of the wife 1 ! life , or a 
it is granted retime junBur* in \usafriminso, or\for, that greater Vide Co. Lit . 36. s. b. 4. Co. 2. b. 

land in frank marriage was given jofotly to hufband and 3, 

wife, and afterro foe hclri of fobir bodies* wherefor the 3, The jMaftpmt bt made to herfdf and to others in trufi 
hufoand and wife were made as it were iointenants diring for her. Thi* fiue, m y Lord Coke fays, is fo neceffary 
the coverfore. $ Pep. «y. By fonie*a jointure j* defiped to be obfervh^ foat tho* foe wife foould affent to a join- 
to be a bargain and esntraB of livelihood, adjoined to the ture mad* in' tnitt for her, yet it would not be good ; 
contract of marriage} being a competent ppev^ion of fret* for foe ffatute only bars the dower when by it foe poffef* 
bold lands or tenements, *&e» for the wife, 40 take yft& .ion (which W$* formerly an ufej is executed in her. Co. 
after the death */the hujband, if Jhe herftTis m tbi ca^k pf lit. 36. ^ ^ * 

the dettrminaiion or forfeiture of it. 13 fnfl, 36# 4 Jlep. 2,3* But as .foe intention of foe, ftatute was to fecuie the wife 
According to to. Lit. 36. 6 . The maxing;, cf 'fot a competent pfovifion. and alfo to exclude her from claim- 
Coininon fow, that noright could he barred befofo ing dower, and Iikewile her fettlement, it feems that a 
crued 1 and that b right or title fo a freehold ifoafd fe provifton or. fottlement on the wife, tho^ by way of truft, 
barred by acceptance of a collateral forisfaftion, and foofe If iii other refpefts it anfwers foe intention of foe ftatute, 
reafons allowing foe wife to claim her ddwer, and d(fo will be cnforced in a court of e^uity. 

• the benefit if jkckjtttktaentjss was mde on Mr, .which Hp- 4. The efiate mssfi be in Jkti$i&io* of Mr whole dower . 
ing contrary fo joftice* §y 27 AT. B* t. xb*»/6, The rcafon hereof is, that if it be in fatisfaaion of part 
citing, ** That ^hareas divers perfona had purcnajM, >r only, it is uncertain for<what pur ^therefore void in the 
** hatd;weryecl aini'|n;dlyefo'liuiii!a, whole. Co. Lit. 36. b. : \ 

** bfr, onto .foent and forir wives, :'tm. fo^ifoe ifoimpf the If an eftafo be made to foe ; Wp?,^in fatirfaftion of part 
u . hufoaN^ br to foe hufoand and mi m ?fe‘heif» of her dower before marriage; and afljer marriage, other 
“ of thrir v ;bOdkf , .oft IO v the and for term of lands are conveyed to her, foe foat^ have dower of all the 

« their Jiye>, or for'form: ^f Ufo offoe w^.’’ 'Tis en- lands of her hufoaiid* hotwifofomdfog foe fettlement is in 
. ,a$ed* « That fo fo^i t*fo, or Wl^diky fuch hftate or fatisfa&ion of part*, 4 Co* 5,; 

u purchafc of any :hfifo;:^'hereafter foall 45. The efiatemyfi bit exposed ro be infatisfaaion of her 

■ be made. tO,.anyvhhfoj^ in. manner and aewtr$ o&'Mkti;far** e^attralrecompence Jball be a bar 

“ form' ? ahove 4X-pm|p|>*pr -.to'ioV^her perfon or per r of dower 'idjabtifaf I^y Lpxd Cole fays, that it mnft be 
•• fons. and foforirypifo*. tMuff affilhv,; to foe ufo of and expreffed^ M to be, in fatisfadlion of her dower; 

•* behoof of foe. .foid' % hhfomid dnowife; or to the ufe of but gumrty for rids-dpes not foexn requifite, cither within 
H the wife, as is before rehearfod, for the jointure of foe words or fotentfpn of foe .ftatute. Co. Lit. 36. b. 
*•. foe wife; that then in every fuch cafe, every woman Vide 0 *w» 3. 4^4* Moor pi. 103. Cro. £liz. 128. 

1 6 6 . (idling 
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Gofingv. Warburton. Dyer 220. tftnt. 3<j.O. 4 Chan. I 
Cafes 181. P leaf ant's cafe. ' 

It hath been often ruled in Chancery, that if lands, 
money, goods, Me. are devifed to a woman, without 
faying in lieu erfathfaStlon of dower, the vdife foall 
have both ; becaufe a drvife is to te cindered at a tewty., 
and implies a confideration in itfelf, brtt if it be fard m 
lieu or recommence of dower, there the wife cannot have 
both, but may waive which foe plcafes, 2 drift. Cafes 24. 
2 Pirn. 365- Preted. Chart. 133. Alfo vide Bro. Dtrw. 
69. 4 Rep. 4 > ty* r 220 ‘ 2 ?***< 3 6 f' Lawrence V. 

Lawrence. Abr. E$. 218-9. S- C. and aside 1 Pern. 463. 
And Jordan v. Savage. 3 ^br. 2Z ^* 

6. the eftate mujt not be made during tht corittrtUtl. 
This the very words of the aft of parliament require, 
therefore if a jointure be made to a woman during cover* 
ture in fatisfaftion of dower, Jhe my warn it efl&ber 
bufiand's death ; but if foe enters and Agrees thereto, foe 
is concluded; for tho’ a.woman is not bound by any 
aft when foe is not at her own difpofal; yet if foe agrees 
to it when foe is at liberty,, it ia her own aft, and foe 
cannot avoid it. 4 Co. f. Alfb vjde Co. Liu 29. b. 36* 
b. 348,*. 357. 1 J Mfe I®}* M°*r 717. pi 1002. 
Perk. 352—3. 3 Co. 27. 3 Leon. 272. Cm Jac. 490. 
Dyer 351. Hdb. 72. 2 Rot. Ate. 422. 

All other Settlements in lieu of jointure; not made ac¬ 
cording to the ftatute* are Jointures at Common 1 law, and 
no bars to claim of dower 1 And a jointure was no bar of 
dower before this ftatute 5 as a right or title to a freehold 
cannot be barred By acsepbm of a collateral ftisfaMw. 

1 Inft. 36. A father made a fettlement to the ufe of 
bimfelf for life, and afterwards to the ufe of his Ibn and 
his wife, for their lives, for the jointure of the wife $ 
this was adjudged no jointure to bar the wife of her dower, 
becaufe it might not commence immediately after the 
death of the hufoand, who might die in the life-time of 
the father. 2 Cro. 489. So, if a’ feoffment be made to 
the ufe of the hufoand for life, remainder to another for 
years, remainder to the wife for life for her jointure. Hid. 
But a feoffment in fee, upon condition that the feoffee 
foall make another feoffment to the ufe of the fen of the 
feoffor, and to his the fon’s wife in tail, remainder to the 
right heirs of the feoffor, which feoffment Is made accord¬ 
ingly j this is a good jointure within the ftatute, and 
bar to the dower of the wife, Moor 28* 

An eftate fettled in jointure, coming from the anceftofs 
of the wife, and not of the purchafe of the hufoand or his 
anceftors, is not within the ftatute i! H. 7. c. zo ♦ at to 
difcontinuanccs, alienations, fcfr. Where a father of the 
intended wife, in confideration of marriage, &c. cove¬ 
nanted to affure lands to the hufoand and wife, his, the 
covenantor’s daughter, and the heirs of her body, ttfe. 
this was held no jointure, wifhin the meaning of the lla- 
tute 11 IL 7. c. 26. Being an advancement of the woman by 
her awn father. 2 Cro. 264. 2 Lill. Abr. 80. And an 

eflate in fce-fimplc conveyed to a woman’ for her jointure, 
was not any jointure.within the flatute ; which never ex¬ 
tended to lands granted to 'women in fee: But an eftate in 
fee, conveyed to a woman for herjoiriture, and in fatis¬ 
faftion of her dower, is a jointure within the ftatute 27 

Ye/an^ftamior iVfe is the ufual jointure * And an 
eftate for life upon condition, may bar the Wife if fie ac¬ 
cepts it ; as a jointure to a woman on condition to perform 
the hufoand's will, was judged good, where the wife en¬ 
tered and agreed to the eftate. 3 Rep. 1, 2. &c, If no 
inheritance is referved to the hufoand and Kis heirs, but 
the eftate is limited to the wife for life, or in tail, the re-, 
tnainder to a ftranger j it is not a jointure within the 
flat. 11 U* 7 * r. ao. tho* made by the hufoand or his an- 
cefter. Cro. Elm* 2. A hufoand covenanted to ftand 
feifed oflands, to the ufe of him fell’and his heirs, till the 
marriage foouid take tieft ; and afterwards to himfdf, 
his wife, and their heirs; and it was adjudged a good 
jointure within the ftatutc 27 H. 8. «r. 10. Dyer 248. A 
li<;vife to a wife for life, or in tail, for her jointure, is 
good within this flatuie: But a devife to a wife generally, 
without cuffing what eftate , i* not good ; becaufe it can¬ 
not be averred to be for her jointure. ;; Rep. 1. Tho’ 
wheie an affurance was made to a woman, and it was 


not ctpretedto be made for her jointure; it was held it 
might be averred to be made for that purpofe, which it 
not traverfable. Owen; 33. 

A man makes his wife a jointure after marriage ; and' 
afterwards by will devifes, that foe fhalji have a third part 
of all his lands,- with her jointure; here the wife will 
have the the third part of all as a legacy, and if foe waives 
her jointure, foe may have a third part of the refidue for 
dbwer. Dyer fas If a mailer, in confideration of for vice 
done by his fervant; grants lands to the fervant and a 
woman he* intends to many, and the heirs of their bodies* 
creating an eftate-tail; this is not a jointure; not being 
a gift of the hufoand* or any of his ancefters, but of hi* 
mailer, and in confideration of fcrvice, which will not 
make the hufoand fuch a purchafer as the law requires. 
Moor 6$}. But as to cotfrderations, if an eftate is fettled 
in jointure upon tP woman, in confideration of money 
pai4 and alio of a marriage to be had; the marriage 
foall be looked upon to be the confideration. Cro. Jac . 
474. A hufoand,' tenant in tail, remainder to his wife 
for life, makes a feoffment iir fee to the ufe of 
hifofelf and wife for life* for heir jointure; it is no 
bar to the wife's dower, becaufe it may be avoided by a 
terititser to Her fifft eftate for life. Moor 872. If lands, 
are conveyed to a woman' before marriage* in part of 
her jointure only, and after marriage other lands are 
granted in full; it- is find foe may waive and ref ufe the 
land* conveyed to her after coverture, and retain her firft 
jointure lands and dower alfo. 3 Ref. 1, 5. 2 Neff 
Abr. 1039. 

Where a jointure is foade 6r lands* (according to the 
direftion of the ftatute of 27 H. 8. io.) before coverture* 
an 4 after the hufoand and wife alien them by fine, foe 
foall not have dower in any other lands of her hufoand ; 
but f tis otherwife where the jointure is made after mar¬ 
riage, when the wife's eftajjp is waivable* and her eleftion 
of drooling comes not till the death of the hufoand. 1 
M. 3 6: A wan levies a fine of his land, and it is grant¬ 
ed back again to him and his- Wife for her jointnre, and 
to the. heirs of the hufoand v thenlie and his wife levy a 
fine to 1 another ufe; the Wife ft foe furvivc her hufoand* 
will have dower notwithftanding the fine, 1 And. 350. If 
the hufoand foake a leafe of lands to his friends, for any 
number of years, in tru'd for his wife and children, that 
foe foall have 160 f. a year out of it, or in any fuch man¬ 
ner ; by this foe may have the provifion, which is no 
jointure, and likewlfe her dower. By Bridgman Ch. J. 
Art eftate is made to hufoand in tail, with remainder to 
the wife for life, and remainder to others; this is not 
fuch a jointure, as with her acceptance within the ftatute 
will hinder her from dower; and tho’ the hufoand die 
without iffue, it will not help it, but the wife foall be 
endowed in his other land: But if the eftate were made 
to the hufoand and wife for their lives, it would be other* 
wife, 13 Jac. 1 B. R. 2 She}. Abr. 74. 

After the death of the hufoand* the wife may enter into 
her jointure, and is not driven to a real action, as foe 
is to recover dower by the Comfoon law; and upon a 
lawful eviftion of her jointure, foe foall be endowed ac¬ 
cording to the rate of her hufeand’s lands, where#* foe was 
dowable at Common law. ilrift.yf. St at. 27 ll. 8. 
c. 10. If foe be evifted of part of her jointure* foe foall 
. have dower pro tarn. A wife’s jointure foall not be for¬ 
feited by the treafon of the hufoand: But feme-covert^ 
committing treafoa or felony** may forfeit their Jointures % 
and being convift of recufancy, they foall forfeit two 
pant in three of their jointures and dower* by ftatute 3 
Jac. 1. c. 4. If a woman conceals.her jointure, and 
brings dower and recovers it, and then fets up her join¬ 
ture, foe is barrtd of her jointure s and by bringing writ 
of dower for her thirds, the wife waives the benefit of 
entry into lands, fobs to hold them in jointure.' Cro. 
list:. ®F ft*** 3 7 at *** c * S* 

Joftttttft or Joltmitcfdi Is; foe who hath an eftate 
fettled on her by the hufoand, to hold during her life, if 
foe furvive him. 17 H. 8, c. 10. 1 hft. 46. When 
eftates fettled on a wife are a jointure, if the jointref* 
makes any alienation of them by fine, feoffment, &c. 
with another hufoand, it is a forfeiture of the fame; but 
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they arc not a jointure by law, it is otherwif#. % Ndf. 
*040. A jointreis within the ftatutc may make a leafe 
or forty years, tec. if fne fo long live; and alfo for life, 
and be no forfeiture, tho* Ihe levies a fine fur coguifance 
de droiti tec. Cro. Joe . 688. 3 Ref. 50. 1 Lilt. 81. 

In other cafes, if ihe levies a fine, it is a forfeiture; and 
if a jointrefs within the ftatute 11 H. 7. c. 20; fuffer a 
recovery covinoufly to bar the heir, the heir may enter 
prefently, tiff. 2 Leon. 206. 1 Plowd. 42. 

With refpeft to the aftsof a jointrefs or thofe .of her 
huib&nd. defeating her of her jointure, and how far equity 
will relieve her, vide Co. Lit. 36. &yeir 358. 2 Inf. 
673* Hob . 22$. 2 Chan, Caf. 162. I Chan. Caf. 
119, 120. 2 Rent. 343. t/'irtTr, 427, 479. Abr. Ef . 
„i8, 221, 222. 2 Fr/vs. 701. And 14 Pin. At*, tit, 

Jointrefs aiid Jointure. 

31 our, (Fr.) A day, ufed in heads of our old law; touts 
jours for ever. Law Fr.. Did. 

Journal, 1 $ a day-book or diary of tranfaftipris, ufed 
in many cafes; As by merchants and other tradesmen 
in their accounts; by manners in obfervation? at Tea; 
tee, 

‘Journal* of tgtorUaifccnr, Are not records, but re¬ 
membrances, and have been of no tong continuance. Hob. 
Pep. 109. ; , 

Jourutboppet*, Were regrator* of yarn, which former¬ 
ly perhaps was called journ ; They are mentioned ftk foe 
fat. 8 H. 6 $ e. 5. 

Journeyman, (from the Fr, jounce, he. A day, 6r 
day’s work) Was properly one who .wrought with ahothcr. 
by the day ; foo* it is extended* by ftatute to thole alfo 
who covenant to work with others in their trades or oc¬ 
cupation by the year: 5 Blits. e . 4. 

Journey* Account*, (dittos computatk) h d term in 
law thus underlined; if a writ awes'by the death Of 
the plaintiff or defendant, or for falfe Latin, Want of 
form, tec. the plaintiff fiiall have a,new writ by journeys 
accounts^ i. e. within at little time as he f'opbly Hem after 
the abatement of the frfi worst ; and, this (ecphd writ foall 
be a continuance of the caufe, as if the firft writ had hot 
abated. Terms de Ley* When the ; new writ is rjf^r- 
chafed, which muft be recenter, the plaintiff is to recite 
in an entry upon the roll, that the farmer writ was abated, 
and (hew for what: Super quo per Jietas comgutat. recenter 
tulit quoddam tliud breve, tee., 6 Rtp. io. This writ is 
to be brought prefently ; and fifteen days is he}d a con¬ 
venient time for the purchafe of the new writ* % LUl. 
Abr. 83. 1 Lot. 297. Judicial writs (hall never be had 
by jourtatys accounts $ btcsmfo they never abate for form. 
Thodtffbment pf foe writ, muft be without the deftufo of 
the plaintiff, or a feeond writ may not be purchafiw l^ 
journeys oceotufts: If a writ abates for the plaintiff’s de* 
fault, 111 his miffriiing the name of rite viU; tsfo.fc*, foall 
not have.a writ of jburnisyja accounts; ft- 

abates by default of the derfc, fo* gnyyariaiftef# want 
of form; in fuch eafe he may heveft. 6 Rep. id. And 
when an outlawry is difehatged df ltv$rfdj» die plaintiff 
may have writ of journeys accounts ijfd Acre is no de¬ 
fault in hjm. CrS; Jau 590; The .writ muft be brought 
for the fame thing;, and in the (ante court, hs the firft J 
writ. ■' < ■ < . • 1 " 

' This learning is now of little .ufe it cusftomary 
to enfeff a judgment that the writ be and then 

mfue forth'another. 

Jpfe where the fame perfoii obtaihs two or 

more preferments in the church with cure, not qualified 
by difpenfation, tet, fo* firft living is void ipfa faB** wz. 
without any declaratory /entente, and the patron may pre- 
fent tbit, And Acre ft not only deprivation 

of a clergyman ipfifaSo ; but for crimes in ftriking per- 
font In a church or church-yard, foe offenders are to be 
taccdotitamicta&f fpfifado. Stilt* 5 dr 6 Ed. 6; c. 4. An 
eftate or Jeafe may be ipjofado void by condition, tec. 1 

4$, * 

JpttBlcb Tfebailiffs and port-men, tec. of Ipfwhfy 
may tax every reafonawe fonts to be yearly paid, 

towards fimlhigih)^ib;r wiAtn every parilh, and for the 
reparation of foe, churches; Alfo the ftreets there (hall be 
paved, by, the landlords of houfes or tenements, under 
certain penalties. Stmt. 13 Flits, c. 24. 
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• 3 b® ah turpm, To go at larger to cfcape, or be fee at 
liberty. Blount, 

JteUttD, ft a dtftinft kingdom from England, but fob- 
ordinate to it in government; and by Boyningh Lab# 
(enafted in Ireland, Anno 10 Hen. 7.) all the ftatutes of 
England, till that time were declared in force in Ifetakii 
and byffetial words, our ftatutta Hill may bind the people 
Of Ireland, hotwithftanding they have parliaments of their 
own, who make laws and ftatutes, being afiirmcd hero 
by the King and Council. 1 lnft. 141. 2 Inf. z. 3 
Inft. 18. In, the proceedings of the Irrjb parliament ; 
firft the lieutenant and council certify to foe King foe 
caufes and confiderations of all foch ads, as feem good 
I to theta to be pafted in parliament; and licence under the 
Great Seal of England, is obtained to fummon and hold a 
paHiamertt in Ireland: If the afts are affirmed, or altered 
or Changed hero, they are transcribed and returned into 
Ireland tinder foe Great Seal t and all that paffes ought 
to be imolled here in the Chancery. 12 Rep . 111, 112. 
Seclnfta. 

Treafon committed in Ireland, by an hip peer, is not 
triable vts England, becaufe he is Entitled to a trial by his 
peers, whicMannot be in England, but Ireland Dyer 
360. But the Houle of Lords of England, have power 
to reverie o^ afttrfn the decrees of foe court of Chancery ', 
fAc. of Ireland: And the King*/ Bench here may reverie 
a judgment given in 3 , R. in Ireland, by directing a writ 
of error to the Chief Jdfticc there, to fummon foe party 
to hppear here; tec. 

R. in England cannot iffue a Writ to the fticriffs of 
Ireland, bur in error may dired foe court of 3 . R. or 3 . 
C in jrelalod to iffue foch writ. Annaly, 50, 51. 

By ftatutc 17 Ed. 1. c. 1. No pardon for foe death 
of a perfon, or. for felony; ftiall be granted by the juftict* 
<A Ireland, but at foe King’s command, and finder his 
feaft.. 

By 34 Ed. ff c. 18* aft kinds of merchandifos may be 
exported and imported from and to Ireland, by aliens as 
well as dehifons: But wool,' and woollen manufactures, 
tec. are prohibited to be exported from thence into foreign ‘ 
parts by a modern Batumi And by foe 32 Cbr. 2* r. 2. 
cattle, batter, chcefe, tec. are not to be imported from 
Irelartd into this kingdom, on pain of forfeiture to the 
poor. Vct fomcrimes temporary afts are paffed, per- 
mittibg.foe importation from Ireland, of various kinds 
of provuionB, i. e. as patticular occafions require. 

The ftatutc x W.teM, c. 9. ena^ed and declared, 

“ That the pretended parliament aJjmbUd at Dublin, war 
*< ah uiiawful ajfmblj ; and that all a£h done by them are 
■ **; void .” All cities, boroughs, tet, were reftored by this 
ftatutc tp theft privileges, and the proceedings againil 
them Vacated; and all Proceftants reftored to their pof- 
feffions, tec. By 3 W. te M. c. 2. members of parlia¬ 
ment, officers iti foe government, eccleftaftical perfon f, 
lawyers^ We. in Ireland, are to take the oaths, or be liable 
to forfeStftfoa. 

Adis iff paHiament made in England fince the aft of 
10 H, 7. do not bind them its Ireland ; but all aftsmadc in 
F/fg/««^bcfore to H. 7. do bind them in Ireland by the 
laid aft made in Ireland. 10 H. 7. cap. 22. 12 Rep. 

ill; , # ? ? ’ , 

ftord Cote in 2 Inf. foys, that by this law [but 
theire cites it asrtiad^ix II. 71] Magna Char fa extends 
to Ireland. 4 Inf. 3 xu recites foe ftatutc more fully, 
and fays, that atts of parliament made in England fince 
that time, wherein Ireland ft not particularly named or 
generally included, extend hot thereunto; for tho* it be 

t overned by the fome la^, yet ft is a diftinft realm or 
ingdom, and hath parliaments there. S; P. Arg. Cart. 
180, 198. cites And. 262. tjrerk' s cafe. 2 Rent. 4^5* 

7 Rep. 23: in Caivins cafe; Jenk. 164. pi. 14. In afts of 
parliament Ireland (hall not be bound without exprefswords, 
tho* the nature and reafon of foe aft extends to Ireland. 
Skin. $19. I fin. 6 . W. te MU 3 . R. in cafe rf Philips 
v. Bury. Tho 1 Ireland has i« own parliaments, yet it is 
■jiot abfolute, te JuV juris ; for if it were, England has no 
power over it, and it wofild be as free after conqueft and 
fubjcftiOh by England as before. And that it is a con¬ 
quered kingdom is not doubted, but admitted in Coloring 
cafti fevefal times, te *. Vaugh. 2 92. Hill a 1 y 2 2 IV r. 
; 2. c. b. 
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i. C. B. fir Vaughan Ch. ]. in We of Craw v. Rath/h. pt, tfi. of the Britijk plentttion* to be imported into* 
AnJ ibid, too fays. It u * dominion belonging to the Inland, anlefi Slipped in Gnat Britan, 6 “«**•/• ' 3 * 
crown of England. And ibid. jot. That its having • JhB- 4 < Duties on wooUenor bay yarn from Inland taken 
. parliament is gratia right, fubjeft to the parliament of of, it Gw. 2. c. 21. Irijb mtnufafturei of hemp and 
England* it is to be coulidered asaprbvinciai govern- flax* foav be imported free* 16 Geo. t. e* to. fiB. 6* 
nebt) fubordinate to, but not part of the realm of Eng- ImnjurtaxiOA of dirty butter from Ireland, commonly 
land. Mick. li GW* 2. in caifc m Otway v, Ramjty. called greafe-butter, permitted, 3 Gw. 5. ^ 20. Im- 
And by flat. 6 Gw. 1. cap. 5. fiB. t. The kingdom of jmrtation of tallow, hog's lard, fcfc. permitted* 4 Gw. 3. 
Ireland ought to be fubordinate to and dependant upon the f- 6. 

imperial crown of Great Britain* as being infeparably See farther as to inland* its antfent form of gown- 
united thereunto. And the King, with the content meat, and the alterations made therein, tff. Black, 
of the lords and commons of Great Britain in par- Csss. 1 f, 99, &c. 

1 iament, hath power to make laws to bind the people , of JMQniea, Coming to live in England , by an ancient 
Ireland. ftatute, were to give (Security for foeir good behaviour, z 

Lands in Irehmd are not bound by a ftatute in Mag* Hen* 6. t. 8, 
land, but their parlous are. Cart* 186. Are. Pafih. 19 Jttm, Made in this kingdom, or brought into England 
Car* 2. C. B* cites 7 Rep. 22* Calvin'* calc, and Mod* and fold, ihaH not be exported, on pain of forfeiting the 
796. value; and juilicesaiftgncd by the King have power to in- 

lreland is beyond fea as to the ftatute of limitations, quire of fuch as fell iron at too dear a price, and pufiilh 
Arg. HtlL 2 W. & M* Show* 197. lays it wa uled fo. them. 28 Ed. 3* c. $. None fhall convert to coal or o- 
Bond executed in England for a debt in Ireland foal! ther feel, for the making of iron foetal, any trees of fuch 
carry but EngUjb intereit. Mich. 1700* % Pern* 395. a iize; or within a certain compafs 0 f London* under pe- 

Lord Ram lag b v. Sir John Cbampante* unities by ftatute: Nor lhall any new iron mills be fee up 

As to error vide Vent. 53, 59, 357. 12 Mod. 22$. ih SuffenjSvrrty or Kent* 1 Elix. c. 15. 23 Eliot* c. 5. 

Br. Jurifdiilion , pi* 109. Gro* Jae* $34. fcf 27 Eliz* c. 19. Mnglijkiton may be exported, by Em. 

A man may be fent over to Ireland v> be tried for a 5 & 6 W. fff M* e. 17. See 8tat. 23 Geo. 2. c. 29. for 
crime there committed, notwithftanding the claufe in the encouraging the importation of pig and bar iron from 
habeas corpus aft. Gibb. ill. Mick, 3 Geo* I. B* R* America. , 

‘Ike King v. Kimberly. Bar iron from from the plantations may be imported 

Juilices of peace in England may commit a perfon<of- tk London, 23 God.'2. c. 29. or to any port, 30 Geo. 2* c. 16* 
fending againft the Irijb law, in order to his being fent Iron works charged with the land-tax, 4 Geo . 3. c.t. 
over. Stran. 848 fiB* 4. 

Judges in England are proper expofitors of the Irijb By 4 Geo, 2. c. 3a. to Ileal, or 'fever, with intern to 
laws. Per Jefferies C. affifted with judges. Vem* 42a, fieal any lead or iron, fixed to a Jtoufe, or in any court 
Mich. 1686. Earl of Kildare v. Sir Maurice Euftact. or gardeD, thereunto belonging, is made felony, liable to 

Linen, hemp and flax, may be imported from Ireland transportation for feven years, 
free. 7 & 8 W. 3. c* 39. 8 fcf 9 IV. 3. *. 20. fiB. 10. to ficure frifiners* According 10 Blackfime , in 

Iron may be imported from Ireland free. 8 €sf o W. 3. his Com. 4 V.igj. Imprifomnent (before trial) is only for 
c. 20. fell. 10. For fale of the eftates of Irijh itbth, fee faftcuftody, and not for punifhment ; therefore, in the 
St at. 11 & 12 W. 3. e* a. i Ann* St at* 1. c. 11, fcf c* dubious interval between the commitment and trial, a 
32. 1 Ann, Star. 2. c* 21. 2 & 3 Ann* e, 10, 4 Atm. pjrlfofter ought to be uled with the utmoft humanity; and 

c. 24. 6 Ann. c. 4. Augmentations of fmall vies- neither be loaded with tteedlefs fetters, or fubjefted to 

rages in Ireland, t St at* 1. c* 31. Papifts are difquaH- other hardfhips than fuch aaare abfolutely requifite for 
tied from purchafing the forfeited eftates in Ireland* 1 the purpofe of confinement Only : though what are fo re- 
Ann. Stat. 1. c. 32. Irijb linen foaydse expoifod to the quiute, muft too often be left to thodiferetion of the 
plantations. 3 & 4 Ann* c. 8. Forfeited impropriations goalers; who are frequently a mercilefs race of men, and 
in Ireland applied to the building of churches, tSe. 3 oy being converfant m feenes of mifery, fteeled againft 
Ann. c. 25. The ftatute 1 Ann* c* 32. ordains, that any tender fenfation. 

peribns educated in the Popilh religion in Ireland, pf Yet the law wilt not juftify them in fettcrifg a pri- 
eighteen years of age, lhall take the oaths, orbedifabled foner, unlefs he is unruly, or has attempted jfo%fcape: 
to take lands by defeent, devife, tffc* Proteftant families (2 Inft* 381. 3 Infix 34.) mis being the humane latiguage 
being 'Palatines, fettled in Ireland, are declared nature- of our ancient lawgivers : 64 Cufiodes fdenaAfibi comijfo- 
lized on their taking the oaths to the government. 1 Geo. 44 'infanto angeant, nee eot torqueant 5 fid Omni Jamiim 
t..e. 29* And by 6 Geo* 1. cap* $. the jurifdi&ion of * 4 mm*, fietattque adhibita, indicia delite exeqnantur” 
the Houfi of Lords in Ireland to reverie judgments or de- F!ets| lib. l. c. 26. 

cre^ given in the courts of that kingdom, was wholly The fame learned author, in the fame Vol. fb. 317, 
taken away. See Sta&^Goa, 2. e* 15. faith, The orffoneris to be called to thebar by his names 

foreign hops not to be imported into Ireland, f Geo . and it Is laid down in Our ancient books, that, though 
2. v. 9. No fugar, &c. ofthe Britijk plantations to be under an indigent of the higheft nature, he muft be 
imported into Iretand, unlefs foipped in Great Britain* 6 brought to the bar without Irons, of any mapier of 
Geo. i. c. 13. fiB. 4. Irifi manufa^ures of henn> and (hackles or bonds $ unlefs there be evident danger of an 
flax, may be imported free/ 26 Gee. 1. e. 26* ^ 6,. elcape, and then he Vney Wfecnrdd with irons* {Brail. 
Foreign glafs not to be imported into Ireland. 19 Geo* lib* 3* de eorOn* e, r$. feB. $* Mirr. c. .5. fiS. i, 54. 

2. e. iz. Jell. 19* Glafs not to be exported from Ireland* FJet* lib* u c* 31. fell* 1, Britt* e. t. Staundf* P. L\ 

Ibid, fell* 21. 78. 3 inft. 34. Kiel. to. 2 Hdl* P. G* ttg. 2;Hawk* 

Certificate of goods landed in Ireland to be iSgned by P* C* 368.) But win Layer*? c2fe,(awto l fit.) a dif- 

the colleaor, &c 5 Geo* 1. c. 11. fia. 5. 27 Geo* 2* ference was taken between the time of errafonmom, and 

c. 18. fin. 4* India goods not to be imported into Ire* the time of trial; Xnd accordingjy fob pritouerflood at 
land from foreign parte, 5 Geo . 1. e* 11. fiB. 12. the bar in chains during the time of hie arraignment. State 

The dependency of Ireland aflerted, 6 Geo. 1. c. 5. frials, 1 V. 230. 

Ships of 50 tons hovering on the coaft of Ireland to give ’ Jron tSlte. See Wire. r 

bond for proceeding on their voyage, 6 Geo. 1. e* 21. JjrOttp, In libels, makes them as properly Mis as 
fiB. 62. 1 2 Geo. 2. e. in. fiB. 1. Commiffioncrs of ex- what is exprefled in dircQf Xerms. Hoi. 21$. 1 Hawk. 

cife in Ireland to determine oflftaces in lhipping wool,. 193, 194- * 

&c. 6 Geo. 1. r. xi. fiB* 64. In running India goods, Jrugltlatftp, \lrttgdaritai) Signifies dsforder, or go- 

12 Geo. 2. e* 3*. / 3 * . . ing ;?^of rule: And in the CanonLaw, it k ufed for an 

Foreign hops not to be imported into Ireland, 5 Geo* impediment to the takhtg Hop Orders y as where a man 
2. r. 9. Ships to be ftationed to hinder the exportation is bafe born, notorioufly defefoed of asiy crime, maim- 
of Irijh woollen manufactures, 5 Geo. 2. c. t\. No fo- cd, or mU^h deformed in body, &c, 

Jim* 
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Jrreplettfable or 3 hteple!)ffabic, That neither may dor 
Cu^ht to be replevied or delivered on furetics. 13 Ed. 1. 
c. z. It is againft the nature of a diftrefs for rent, to be 
irrep lev if able. 1 Injl. 143. 

JfciaitD, Compoficion fifh. to be taken as ufual of fub- 
jedls travelling into If eland, 5 El. c. 5. feB. 5. Filing 
veffds not to proceed on their voy«igc to Weftmony ana 
If eland, till the loth of March yearly* 15 fcaY. 2. c. 16. 

A kind of filh glut, brought from If land, 
ufed by feme perfons in the adulterating of wine ; but for 
that prohibited by Stat. tz Car. 2. cap. 25* 

•Jflc, (InfulaJ Is land inclofed in, and invironed with 
the fca or frefh water. There are fcveral iflands belonging 
16 England ; as the iiles of Jerfey and Guirnfey , tfle of Man , 
bV. The ifles of Jerfey and Guetnfey are not bound by 
our ails of parliament, except they are fperially named ; 
nor do our original writs run into thofe iflands: But the 
King’s Commiffion under the Great Seal runs there, 
to tedrefs any injuries; yet the commifftoners muft 
judge according to the laws and ettftoms of thofe IJles ; 
And for controverfics arifing in law, among the King's 
fubjetts in the IJles of Jerfey and Guernfcy , be. the King 
and his Privy Council are the proper judges, without ap¬ 
peal. 4 Inft . 286, 287. Wood's Inft . 2. 458. Inhabi- 
rants of thofe Ifes of Jerfey and Guernfcy, Iffc. may im¬ 
port into Great Britain , goods of their own growth and 
manufacture, cuftom free. Stat. %Geo. 1. c. 4. 

The IJle of Man is a dilUn ft territory from England* and 
cut of the power of our Chancery , Or of original writs 
which iffuc from thence; it has been granted by letters pa¬ 
tent under the Great Seal to divers fubjetts, aild their 
heirs, and hath peculiar laws and cuftoms; And in the 
Cafe of the Earl cf Derby , it was adjudged, that nd man 
had any inheritance in this IJle , but the Earl and the Bi- 
fliop * and that they are governed by laws of their 
own, fo that no ftatute made in England did bind there 
without exprefs words, in the fame manner as m /< toknd. 
e Inft. 9. 4 Inft. 284. 7 Rep. 21. 2 And. 115. French 
wines not exceeding 10b tons in one year, may be im¬ 
ported by lirangers. 5 Elix, e. 5. ft8. 46. Liberty given 
to import cattle and corn into England. 15 Car . 2. c. 7. 
feB. 21. No drawback to be allowed for foreign goods 
exported to the IJle of Man . iz Geo. 1. r. 28* feB. 21. 
No goods but of the produtt of the iflaud to be imported 
from the IJU of Man. 12 Geo. I. c. 28. feB • 22. The 
s pcnfion of 100 /. a year granted by Car. 2. to the poor 
clergy of the IJk of Man not chargeable with taxes. Stat. 
30 Geo. 2. c. 3. feB. 96. By ftatute, the commifftoners 
of the treafury arc im powered to treat with the Earl of 
Derby for the purchafe of all right to the laid IJland, for 
the ufc of his Majetty : And no wine, brandy, tobacco, 
Raft-India goods, 13 c. fhall be brought from the IJk of 
Man into Great Britain or Ireland bn pain of forfeiture, 
v. 12 Geo. 1. c. 28. The purchafe was completed in 
the year 1765, and conftrmedby ftatute $ Gw. 3- 
Gf 39. whereby the whole IJland and all iti dependencies, 
(formerly granted) except the landed property of the 
Athol family, their manerial rights and emoluments, 
and the patronage of the biihoprick and other ecclefiaitfc&l 
' benefices, a rt unalienably veiled in the crown, and fub- j 
jetted to the regulations of the Britijb excife and cuftoms.' 

See farther as to the IJlts of Jerfey, Guernfey, and Man, 

• Black. Com. I V. IOJ, 106, ttfe. 

As to iHands ariiing in rivers, to whom it belongs, fee 
Black. Cm. 2 V. 261. • 

An IJland in the fca, $at has no owner, by the law of 
nations, belongs to him that firft finds it. Juftin. Inft. 
lib. 2. Vide Plantations. 

3 jftc of fi&lp* Bef Ely. 

3Qc Of See Man. 

§|fleof®f|^ Sec Wight. 

Jflct, A fmall iiland. See Ilet. 

3 (fuable tetlttff, Hilary and Trinity terms, are ufually 
called ifluable terms, from the making up of the iHures 
therein. Tho* for caufcs tried in Middlesex and London, 
many ilTues are made up in Rafter and Michaslmat terms. 

' 3 ffuc, {Exitns, from the Fr. Ijfotr, i. e. Emnare) 
Hath divers fignifications in law j Jbmetimes it is taken 
for the children begotten between a man and his wife, 
(hmetimes for profits growing from amerciaments and fines; 


fbthetimes for the profits 6f lands and tenements: But it 
generally fignifies the point of matter, iffking out of the 
allegations and pleas of the plaintiff and defendant in a 
caufc, to be tried by a jury of twelve men. 1 Inft. 12b. 
xi Rep. vo. 

The iffues concerning caufes are of two kinds: 

Upon matter of fatt, 
and 

Matter of law* 

An iffue in faB is where the plaintiff and defendant 
have agreed upon a point to be tried by a jury; and ijj'ue 
in law is where a demurrer to a declaration, plea, fcfr. 
and a joinder in demurrer, which is an iffue at law to be 
determined by the judges. 1 Inft. 71, 72. 

As to iffues of fatt, viz. whether the fatt is true or 
falfe, which are triable by the jury, they are either 

General 

or 

Special • 

General, when it is left to the jury to try whether thd 
defendant hath done any fuch thing as the plaintiff lays to 
his charge ; as when he pleads Hot guilty to a trefpafs, &c. 

Special is when fome fpccial matter, or material point 
aliedged by the defendant in his defence, is to be tried; 
as in affault and battery, where the defendant pleads 
that the plaintiff, ftruck firft, 13 c. 1 Inft. 126. And 
when fpectaJ matter is aliedged by the defendant, both 
parties join thereupon, and fo go to a trial by the jury, 
if it be quaftio faBi ; of fea demurrer, if it be quaftio 
juris . 

There is ilfo a general iffue, wherein the defendant 
may give thd fpeciaf matter in evidence, for excufe or 
juftification, by virtite of feveral ftatutes, made for avoid¬ 
ing prolixity of pleading; and upon the general iffue in 
: fuch cafes, the defendant may give any thing in evidence, 
which proves the plaintiff hath no caixfe of attion. 1 
Inft. 283. Matter amounting to the general iffue, and 
fpccial matter of juftification, have been joined in one 
intire plea, and held good. 3 Lev. 41. And where there 
is ait iffue upon Not guilty, and there are other iffues upon 
junifications, the trial of the general iffue of Not guilty, 
is but matter of form, and the fubftance is upon the fpe- 
cial matter. Cro. Joe. 599. But the general ijfut is plead* 
ed, to put the plaintiff on probf of the fatt. 

In real attions, dairies growh to iffue are tried by a 
jury of twelve men of the county where the caufe of ac¬ 
tion strifes .; and in criminal cafes, iffues ought to be tried 
in the county where the offence was committed; but this 
hath admitted of fome alteration by ftatutC. 3 Inft. 80, 
135. 2 Rip. 93. 

The place ought not to be made part of the iffue, in a 
tranfitory attion; it is not material, as it is in real and 
mixed attions. Trin. 24 Car. B. R. If the place is ma¬ 
terial, and made a part of the iffue, there the jury cannot 
find the fatt in another place, becaufe by the fpccial 
pleading, the point in iffue is reftrained to a certain 
place; but upon the general iffue pleaded, the jury may 
find all local things in another county, and where the Jhf~ 
ft ante of the iffue is found , it is good, and the finding more 
may be furplufage. 6 Rep. 46. If an iffue is of two 
matters in two counties, trial may be in one county, by 
the ftatuee 21 Jar, for that ftatute extends to cafes where 
the matter in iffue arifes in two counties, and the trial i» 
by one only, as well as where the matter in iffue arifes in 
two places in one cdunty, and the trial is by one. 2 Lev* 
I2i. 2 Neff. ffbr. 105O. Every iflue is to be joined in 
fuch a court that hath power to try It, other wife the iffue 
is not wejljbioed; for if the caufii cannot be tried, the 
fffue is fruitfeft, and if it be tried, the trial is coram non 
jtidice. &i R. t Lill. Ahr. 84. 

Where ati HIM h not joined, there cannot be a good 
trial, nor ought judgment to be given. 2 Ndf Abr. 
1042. All iffues are to be certain and fingle, and joined 
upon the mot material thing in the caufe; that all the 
matter in fneftnn between the parties may be tried. 23 Car. 
B. R. 2*&&\8c. An immaterial iffue joined, which 

6 P ^ ", will 
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will not bring the matter in quellion to be tried* U not 
helped after verdift by the ftatute of jeofails ; but there 
mult be a repleader: But an unformal iflue is helped. 18 
Car . 2. B. R. 

For the difference between an immaterial and informal 
iflue, fee Annaly 341. The ftatute 32 II. c. 30. helps 
misjoining of iflues. 

A repleader may be awarded after verdict, for the bad- 
neis and incertainty of the iflue : And a judgment may 
be reverfed in error, being on an immaterial iftue. 2 Lutnv. 
1608. 2 Lev, 194. On a joint trefpafs by many perfons, 

there muft be only one iftue joined ; And if feveral of¬ 
fences are a Hedged againft the defendant, he ought to take 
all but one by preteftation, and offer an iftue upon that 
one* and no more. Moor So. But in a&ion for damages, 
according to the lofs which the plaintiff hath fuftained, 
every part ought to be put in iftue. 1 Sound. 269. In 
aiilion upon the calc for fervice done for a time certain, 
the defendant ought to put in iftue all the time alledged 
in the declaration. Lutxv. 1268. And upon a general 
iftue in waftc, the plaintiff muft (hew his title. Ibid, 
1547. Theft when any fpecial point is in iftue, the plain¬ 
tiff is not obliged to fet forth any other matter. Cro . Blitz. 
320. If there are feveral things in a declaration, upon 
which an iftue may be joined, and it is joined in any of 
them, it is good ; and an affirmative and an implied 
negative will make a good iflue. Style 151, 210. 

There muft be in every iftue an affirmation on the one 
part, as that the defendant owes fuch a debt, tile. and 
a denial on the other part, as that heoweth not the debt, 
tAc. And tho* the matter contradi&s, yet there muft be a 
negative and affirmative of it, to make a right iftue. 1 
Ventr. 213. An iffue may be of two affirmatives. Wtlf. 
par . 1. 6. Alfo u negative fhould be as full as the 
affirmative, or it is no negative to make an iftue; as if 
a defendant pleads a grant of four acres, and two acres 
only are denied, tile. 1 Roll . Rep. 86. It has been held, 
that iftue ought not to be joined on a traverfe only, without 
anfwering in the affirmative, &fr. 2 And. 6, 102. But 
where the matter, which is the gift or caufe of the a&ion is 
found, it has been adjudged good after verdift, tho* there 
was no negative and affirmative to make the iftue; as 
where in debt upon bond the defendant pleads payment, 
and concludes to the country, without giving the plaintiff 
opportunity to deny the payment, if the jury in fuch cafe 
find the money paid, it is good after vcrdi&. Sid. 341. 

If feveral ilfues are joined, and the jury give a verdid 
but as to one of them, the whole is drfcpntinued; and where 
there are two iflues joined, one good and the other bad, 
if entire damages are given upon the trial on both iflues. 
It will be error, ; but u feveral damages are found, the 
plaintiff may relcafe the bad damages, and have judgment 
for the reft. 2 Lill. Air. 87, 88. And it is mid judg¬ 
ment fiuiy be 'entered as to one part of the iftue; and a 
mile profaui to another part of the fame ifliic, where it may 
be divided. Pafch, 23 Cor. B. R . Where two iflues are 
joined, and a verdi& only on one of 'em, it is a mif-trial 
and the judgment may be arrefted, and a venire facias 
de novo awarded, if error brought, the judgment muft be 
arrefted. Annaly 246, 

There may be a plea to iflhe*to part, and a demurrer 
to part.; which have no dcpendance on each other. 1 
Sound. 338. Where the declaration of the plaintiff is 
good, and the plea of the defendant is ill; if tifie plaintiff 
in his replication tender an iflqe upon fuch ill plea, and 
a trial is had, and it is found for the plaintiff, he /hall 
Have judgment. Cro . Car. 18. And generally, when a 
plea is naught, that the plaintiff might have demurred upon 
it, and he doth not, but takes iflue, and it is found for 
the defendant; this is aided by the ftatute of jeofails, 
and the defendant (hall have judgment: So likewise where 
the replication is naught, and iftue is takeiy upon it, 
and found for the plaintiff, he (hall have judgment* Cro., 
Etiz. 455. Cro. 312. ^ But there arc many Wes 

where the plea or replication is bad in fubjhnce, it is not 
aided by the ftatute of jeofails . See Com, Dig. V. 1. tit. 
Amendment. 

If iftue be taken on a dilatory plea, tic. and found 
againft the defendant, final and peremptory judgment fhali 
be given ; but it is otherwife on ademurrej. Raym. n8. 
A good iflue i* nff, *» rcd to the defendant, ft ought not to 
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plead over; and if he plead over, the plaintiff fhnll !m v e 
judgment. 1 Sound. 318, 338. It he does not join iftue, 
but demurs, it is the fame. The plaintiff's attorney s» 
to be paid by the defendant's attorney for entering the 
plea; and for paper books, in fpccial pleadings, tic. 2 
Lill. 87, 88. And when iflue is joined between the 
parties, it cannot be afterwards waived, if it be a good if¬ 
fue, without confent of both parties: But where de¬ 
fendant pleads the general iftue, and it is not entered, he 
may within four days of the term, waive that itfue, and 
plead fpecially; and when the defendant pleads an abate¬ 
ment, he may at any time after wave his plea of fpccial 
matter, and plead the general iftue, unlcfs there be a 
rule made for him to plead as he will Hand by it. 12 
W, 3. B % R . 3 Salk. 2ii. If the plaintiff will not try 

the iftue after joined, in fuch time as he ought by the courfe 
of the court, the defendant may give him a rule to enter 
it; which if he does not he fhali be nonfuit, tic. 2 LilL 
84. If the tender of the iftue comes on the part of the 
plaintiff, the form of it is ; And this he prays may bn 
inquired by the record ; or by the country ; and when on the 
part of the defendant. And of this he puts bimfelf up.n tho 
country ; and The plaintiff doth the like, Arc. 

There are many a£U of parliament, chat enable the 
defendant to plead the general iffue —Too numerous, to 
let forth in a dictionary. —We therefore refer the reader 
to the tables of the ftatutes, tit. General lfjue y Sec. 

3 Mkie 0 on Abtriffo, Are for neglc&s ana defaults, by 
amercement and fine to the King, levied put of the blues 
and profits of their lands; and double or treble iflues may 
. be laid on a fheriff for not returning writs, ts'e. But they 
may be taken off before rftreared into the Exchequer, by 
rule of court, on good reifon fhewn* 2 Lill. Ah. b<). 
Iffues fhali be levied on jurors , for non-appearance ; u:o* 
on reafonable excufe proved by two witneiks; the juiikei 
may difeharge the iflues. St at. 35 Hen. 3 . cap. 6. bee 

3 lt^^ant, (Itinerant) Travelling or taking a jounicv: 
And thofe were anciently called jujhces Itineraat, who 
were fent with commiffion into divers counties to hear 
caufes. 

The King’s courts were formerly itinerant, being kept 
in the King's palace, and removing with Ids houihold. 
The Common Pleas is now fixed by Magna Chart a ; but 
tho* the court of King's Bench ia.conllainly held in Weft- 
minjler-Ilall , yet there is nothing but cullom to fix it there, 
as it is fuppofed to be before the King, and if actually 
fo, muft be itinerant. 

ftineratf, (Itinerarium) A commentary concerning 
things falling out in joumies. Lanv Lot. DiM. 

3 jtlfeficc, ( Annus J Kbil*cu$) The moft folem* time of 
Pcfiyai at Ro?ne y when the Pope gives his bleffing and rc- 
nliffioii of flns. It was firft initituted by Boniface the 8th, 

| in the year. 1309, who granted a plenary indulgence and 
remiffion of fins to all who fhould vifit the churches 
| of St. Reter and St. Paul at Rome in that year, and ftay 
! there fifteen days; and this he ordered to be obferved 
once in every hundred years; which Pope Clement the 6th 
reduced to fifty years, anno 1350* and to be hWd upon 
the day of circumcsiion of our Saviour: And Urban the 
4th, in die year 1389, ordained it to be kept every thir¬ 
ty-three years, that being the age of our Saviour: After 
which, Pope Sixtus the 6th, reduced it to twenty-five 
years* In imitation of the ggand jubilee of Rome, the 
Monk's of Ckrtjl-Ckurth in Canterbury, every fiftieth year 
invited a great con courfe of people to come thither, and 
vifit the tomb of Thomas Bechet. * And King Edw. 3, it* 
the fiftieth year of his age, which was 1362, caufed his 
birth-day to be obferved at court, in the name of a Ju ¬ 
bilee ; giving pardons, privileges, and other civil inaul- 
gencies. . 

30utulacufl, Signified afterwards a man one hundred 
years- old, and iSwwift a poffcffion or preferiptipu for 
fifty years. Si ager bon invenittur in fcrjpthne inquiratur 
defenimbns, tit*. E* fiM cem jwj>?J®P manfft, fine vi¬ 
tuperations moment in atternm* Du Frefoe. . 

3 Subaiftn, (JudaiJmus) The cuftoms, religion, or rites 
of the Jews; Alfo the income heretofore accruing from 
the Jews to the King: And the word Judaifm was former¬ 
ly uftd for a mortgage ; and fomedmes taken tor ufury. 
Ex Magne Rot . Pipa, de anno 9 Ed) 2. 

, Judas hut 
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Judaifmus is alfo taken for the manfiotl or dwelling- 
place of the Jews in any town ; a$ Wigomiam cepit c?' in- 
trawl, «T Judaifmum ever tit. Rifhangor, p. 668. And 
k Sometimes fignifies ufury: as, Empta fmt grangia, &c . 

6knots obligate* in magnis dibit is in juduifmo. Mon. l tom. 

p. 834* 

Jufcge, (Judex) Is a chief magiftrate in the law, to try 
civil and criminal caufes, and punifh offences. He is ap¬ 
pointed with a certain jurifdiftion 5 and our King hath the 
nomination and appointment of judges. 2 Inft. $6* A 
judge at his creation takes an oath, That be will Jerve the 
King, and indifferently adminifter juftice to all men, without 
rcJpeSt of per jam, take no bribe, give no counfel where he is 
a party, nor deny right to aw, tho 9 the King by bis Utters, 
cr by exprejs words, command the contrary, &c. and he is 
anfwcrablc in body, land and goods. |8 Ed. 3. e. 1* 
Judex eft lex hymns, and ought to judge by Jaw?, and 
not by examples: by Glanvil a judge is called* jufticia in . 
abftra&o, becaufc he jhould be as it were juftice itfelf 
Co, Liu. 71. 7 Rep. 4. And all the commiflions of 

judges are bounded with this limitation, EaBuri quod ad 
juftitiam pertinet fecundum legem id confuetudinem Anglirr. 
There are ancient precedents of judges, who were fined 
when they tranigrefled the laws, tho* commanded by 
warrants from the King; and it is faid that Earl Typieft, 
who was a Chancellor, was beheaded, for afting upon the 
King’s warrant againft law. Burnet's Rich. 2. pag. 
38. The judges are to give judgment according to law, 
and what is alledged and proved : And they have a pri¬ 
vate knowledge, and a judicial knowledge, tho* they 
cannot judge of their own private knowledge, but may ufe 
their diferetion; but where a judge has a judicial know¬ 
ledge he may and ought to give judgment according to 
it. Phwd. 82. King Henry 4. demanded of Judge 
Gafioigne, ifhefaw one in his prefence kill A. B. a. nd 
another perfon who was not culpable, fhould be indifted 
of this and found Guilty before him, what he would do 
in this cafe; to which he anfwered. That he ought to re- 
fpite the judgment againft him, and relate the matter to the 
King, in order to procure him a pardon \ for there he cannot 
acquit him, and give judgment according to his private | 
knowledge. Ibid. ^ 

And the fame King Henry, when his eldeft ion the 
Prince, was by the Lord Chief Juftice committed to prifon, 
for a great mifdemcanor, thanked God that he had a fon 
of that obedience, and a judge of that courage and im- 
N partiality. Stow. The King in all cafes doth judge by 
his judges ; who ought to be of counfei with prifouers : 
And if they are doubtful or miftaken in matter of law, a 
ftander-by may be allowed to inform the court, as amicus 
curia. 2 Inft. 178. Our judges are to execute their Offi¬ 
ces in proper perfon, and cannot aft by deputy, or tranf- 
fcr their power to others; as the judges of ecclefiaftical 
courts may. 1 Roll. Ahr. 382, Bro. Judges, it. Yet 
where there are divers judges of a court of record, the 
a& of any one of them is effeftual; efpecially if their 
commiflions do not cxprcfly require more. 2 Hawk. 
3. Tho* what a majority rules when prefent, is the aft 
of the court. If on a demurrer or fpecial verdift, the 
judges are divided in opinion, two againft two, the caufe 
jUuit be adjourned into the Exchequer Chamber , 3 Mod. 156. 
And a rule is to be made for this purpofe, and the record 
# certified, fcfr. 5 Mod. 335. In fines levied all the judges 
of C.B. ought to be particularly named : But writs of ter- 
tiorari to remove records # out of that court, &c, are dl- 
reftedto the Chief Juftice, without naming his compa¬ 
nions. 1 H. 7, 27. Jenk.Cent . 167. 

When a record is before the judges, they ought ex 
officio to try it: And they arc to take notice of ftatuces, and 
ofthe terms, We. -ibid. 21$, 298. No judge is com¬ 
pellable to deliver his opinion before-hand, in relation to 
any queftion which may after come judicially before him. 
3 Inft. 29. Judges of the Common law, have no ordi¬ 
nary jurjfdiftion to examine witneffes at their chambers; 
tho* by corrfcm of parties, and rule of court, they may 
on interrogatories ; and fome things done by judges at 
their chambers, in order to proceedings in court, are ac¬ 
counted as done by the Court. 

A judge fhall not be generally excepted againft, or 
challenged; or have any aftiou brought againft him, for 
What he docs as judge.' i Inft. 294. 2 Inft. 422. And 


to hill a judge of either bench, or of uffife, in his 
place adminift ring juftice, is treafon : Alfo drawing a wea- 
pmi only upon a judge, in any of the courts of juftice, the 
offender shall lofe his right hand, forfeit his lands and 
goods, and Cutter perpetual imprifonment. 25 Ed. 3. cap. 

2. 2 Injt . 549. Judges are not in any way punifhable 

fora mere error of judgment; And no action will lie a- 
guinft a judge for an erroneous judgment; or for a wrong¬ 
ful imprifonment, Uc. 2 Hawk. 4. 1 Mod. 184. The 

judges of courts of record are freed from all profccutions 
whatfoever, except in the parliament, where they may be 
punifhed, for any thing done by them in fuel? courts as 
judges; this is to fupport their dignity and authority, and 
draw veneration to their perfons, and fubmiflion to their 
judgments: But if a judge will fo far forget the dignity 
and honour of his poft, as to turnfolicitor in a caufe which 
he is to judge, and privately and extrajudicially tamper 
with witnefles, or labour jurors, he may be dealt with 
according to the fame capacity to which he fo bafely de¬ 
grades hint&If. 12 Rep. 24. Faugh. 138. $. P. C. 173. 

Bribery in judges is punifhable by lofs of office, fine 
and imprifonment; and by the Common law, bribery of 
judges in relation to a caufe depending before them, has 
been punched as treafon. t Lean. 295. Cro. Jac. 65. 

1 Hawk. 170. A judge ignorantly condemns a man to 
death for felony, when it is not felony; for this offence, 
the judge fhall be fined and imprifoned, and lofe his of¬ 
fice. Jenk , Cent. 162. If a judge who hath no jurif¬ 
diftion of the caufe, give judgment of death and award 
execution, which is executed, fuch judge is guilty of fe¬ 
lony ; and alfo the officer who executes the fentence. H. 
P. C . 35. 10 Rep. 76. And if juftices of peace, on indict¬ 
ment of crefpafs, arraign a man of felony, and judge him 
! to death, and he is executed, it is felony in them. H. 

| P. C. 35. Dalt. cap. 98. A judge ought not to judge iu 
his own caufe, or in pleas where he is party. 8 Rep . 

| 118. 

If a fine be levied to a juftice of Bank, he cannot take 
the conufance ; for he cannot be his own judge. 8 H. 6. 
21. Br. Patents, pi. 15, cites S. C, per Martin. If a 
fine be levied by a juftice in Bank, his name {hall not be 
in the fine. 11 H. 6. 49. b. So, if a fine be levied to 
a juftice of Bank, his name fhall not be in the fine; be¬ 
cause he fhall not be judge in his own caufe. Ibid. 

So if a juftice of Bank be fued in Bank, he cannot re¬ 
cord it; it fliall be recorded by the other juftices. ,So if 
a juftice of Bank fues there, he cannot record it, but it 
fliall be recorded by the other juftices. Ibid. If the 
chief juftice of Bank be to fue a writ there, the writ 
fhall not be in his name, but in the name of the fecon- 
dary* 8 H* 6, 19. b. 

None quy judge* in his own caufe. Ibid. See 

Herodii Bire&a, lib • 2. fol. 1440. •—-Arg. Bridgm. 

j 1, 12. for it is a manifeft tontmdi&im that a man can be 
agent and patient in the fame thing, yen d what Lord Coke 
fays in Dr* Bonham** cafe is far from any extravagancy; 
for it is a very reafonable and true faying, that if an a# of 
parliament fhould prdain, that the fame perfon fhould be 
party and judge, or, as is the fame thing, judge in his 
own caufe, it would be a void aft of parliament; per 
Holt Ch.J. 12 Mod. 687* 

This is a ground in the feudal law alfo, as appears in 
the proleftions of Weftpbeth. tap. 17. fol. 401. 

Judgment given by a judge, who is party in the fuit 
with another, and fo entred of record, is error, altho* fe- 
veral other judges fit there, and give judgment for the 
judge who is party. Jenk. 90. pL 74. 

Where* ju$lg* has an intereft, neither he nor his dc- 
j puty can determine * caufe, or fit in court; and if he 
does, a prohibition lies. Mich, 20 Car. z. Hard. 503. 
Brooks v. Earl of Rivers. 

* A juftice cannot rafe a record, nor cmbexzle it, nor 
file an indiftmeirt $fch*ch is not found, nor give judgment 
of death wherfe th#|i!w does not give it; if he does, it 
is mifprifion, htSOtall lofe his office, and make fine for 
mifprifion; but w is not felony. Br. Judges, pi. 33. 
cites 2 R , 3, d. J , 

Where judges $re limited to the fubjeft matter of their 
jurifdiftifitffcTndi they exceed the limits of their jurifdic- 
tion, aftionftjcs J againft them ; ptrJL* J. 2 luty>. 

1 ]d / « 5 6 ;- 
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*565. Mich. 4 W. W M. cites Hard. 480. Terry V. 

Huntington. 

A Judge is not anfwerablc to the King, or the party, for 
jniilakes or errors of his judgriient, in a matter of which 
he has jurifdi&ion. i Salk. 397. All roifdemeanors of 
judicial officers are a contempt of the court of B. R. 1 
Salk. zoi. 

Among the laws of King Edgar is this, viz. Judex, qui 
injujium judicium judieabit alhui, det Regi CA'X’s, nijiju - 
rare nude at , quod radius judicare nefeivit. Dcccm jc rip tores 
Anghcani 872. /. 3. The fume among the laws of Canute. 
Ibid. 924. /. 2. adds, that Et dignitatem fu<£ kgalitath 
femper amittat, fi non earn redimat erga Regem, ficut ei 
permittetur . In Denelaga Lahfiithes reus Jit; Ji non jurat, 
quod melius nejci*vit * Chronicon Johan nis Brumton. See 
14 Vin. Abr. tit. Judges, See 33 //. 8. c. 24. W 12 

Geo. 2. e . 27. Black. Com. l V. 267. 3 V. 25. 4 

84, 125, 126, 349, 433. , . . 

By 1 Geo . 3. c. 23. Judges are continued m the en¬ 
joyment of their offices, during their good behaviour, not- 
wkhftanding any demife of the crown ; but they may be 
removed by the crown, upon the addrefs of both Houfes 
or Parliament. 

For the judges oath, fee Sf . 18 E. 3. fiat, 4. The duty 
of the judges, fee in S/at . 20 Ed. 3. c. 1. 8 R. 2 . e. 3. 
9 R. 2, c. 1. Of the immunity of judges from profecu- 
tions, fee Stat. 31 Ed. 3. fiat . 4. c. 17. 

3 Rubgct. In Chejhire, to be judger of a town, is to 
ierve on the jury there. Leicejler's Hifl. Antiq. 302. 

Jubgment, (judicium , quafi juris didumj Is the de¬ 
termination or fentence of the judges upon the fuit, (Ac. 
and the ancient words of judgments are, confideratum efi per 
Curiam, (Ac. becaufe judgment is ever given by the court 
upon due confideration had of the record and matter be¬ 
fore them* 1 Infi. 39. Of judgments, fome are final, 
and fome not, (Ac. And a judgment may be given not 
only upon trial of the ilTue ; but by default, nihil ditit , 
confcjjion, or on demurrer ; and outlawry is a judgment in it- 
felf. 1 Infi. 167. 2 Infi . 236. Finch. 457. There is 

likewife judgment for departing in defpight of the court, with¬ 
out leave, in common recoveries, (Ac. And after an ilTue 
joined in a caufe to be tried by the plaintiff and defendant, 
the plaintiff may, (if he will,) without going to trial or 
any verffift, accept of a judgment from the defendant, 
which judgment mult be by relida 'verification? cognovit ac¬ 
tionem : but on this judgment error may be brought with¬ 
out putting in bail, which it may not on judgment after 
verdift. 2 bill. Abr. 104. 

Judgment is fometimes had with a cefifat executio ; and if 
the defendant gives a judgment , with day of execution, 
till a certain day, the plaintiff may notwithllanding fue 
forth a capias or a fieri facias into the county where the 
a&ion is laid, returnable before the day, to enable him 
at that day to take a tefiatum againft the defendant; tho’ 
he Ihall not in that cafe fue out a capias to warrant a feirt 
facias againft the bail* Pafch. 22 Car . 2. If debt be 
brought againft an executor upon the bond of the teftator, 
and he pleads fitne adminifirawt, this is a confeflion of the 
debt; and the plaintiff may have judgment with a cejfat 
executio till the defendant hath allets. 4 Rep. 2 Nelf. 
Abr. 10 $z. ' 

On interlocutory judgments, upon dilatory pleas, it is in 
many cafes refpondeat oufttr , to anfwer over; and if the 
plaintiff or defendant die after interlocutory judgment, the 
action Ihall not abate. Stat. & (A 9 JSF*. 3. c. it. Judg¬ 
ment upon a demurrer to a declaration, (Ac. is no bar to 
any other adlion ; becaufe it is not on the merits , and the 
plaintiff may afterwards make his declaration right, and 
then proceed. 2 till. 113. But other judgments may be 
pleaded in bar to any other action for the fame caufe ; and 
judgment in an inferior court, may be alledgeil in bar to an 
n&ion in a fuperior court. 2 Lev. 93. A judgment on 
nil dicity in cafe, trefpafs or covenant, (3c. is not perfect, 
until writ of enquiry of damages taken out and executed 
upon it, of which notice is to be given the defendant, 
and the time of execution, &c. But in debt, it is a per¬ 
fect judgment as fcon as figned, (Ac. and there needs no 
writ of enquiry. 2 bill. 105. 

Where damages are given upon a jr i< 4 r ^’# 4 w khout trial, 
there Ihall iffue out a writ of enquiry of ymag es; and 
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when judgment is given on trial of the iffue, the court 
gives damages, without writ of enquiry. 1 Infi, 167* 
Judgment final ought not to be given upon default in real 
actions; but ft grand cape upon default before appearance, 
and a petit cape on default after appearance. 1 Lev. 105. 

If in debt, part is found for the plaintiff, and the ac- 
fendam acquitted of the refidue, the judgment mull be 
quod quer . in mifertcordia for that part whereof the de¬ 
fendant is acquitted. Cro , Eliz. 699. But the ftatute 
4 (s' 5 W. (A M. c. t2. takes away the capiatur fb trefpals, 
alfault, falfe riiiiprifonment, (Ac. and there is in lieu 
thereof 6 r. 8 d. paid to the fecondary for the fine before 
he figns judgment. 

All judgments given in any court of record, muft bt 
duly entcied : the plaintiff’s attorney, four days alter th« 
pofiea is brought into court, if the rule for judgment is out, 
may enter judgment for his client by the courfe of the court. 
2 bill. Abr. 95. After a rule to fign judgment, there 
ought to be tour days exclufive of the day on which th© 
rule was made, before the judgment is figned, that the 
party may have a reafonable time to bring writ of error; 
in C, B. they never give rules for figning judgment, but 
ftay till the quarto die pofi, which makes but four days in-* 
clufivc. Mod. Caf. ,241. A plaintiff got his judgment 
figned on the very day, but it was not executed till after 
the lixth day, fo that the defendant had time enough to 
bring a writ of error, or move any thing in and! o f judg¬ 
ment : but the court of B. R. held the figning.of the judg¬ 
ment to be irregular, it being before the day allowed by 
the rules of the court; and tho* execution was taken out 
afterwards, judgment was fet alide. 5 Mod. 205. 

If a difiringas is returnable within term, and the party, 
(Ac. is tried two or three days only before the end of the 
term, the judgment fhali be entered that very term, tho* 
there be not tour days to move in arreft of judgment. 1 
Salk. 77. But if verdift be given alter term, no judgment 
can be given on it till the next term following; for the 
judgment is the aft of the court, and the court Ins not hut 
in term. Mich. 22 Car. B.R. If verdift pafi for the 
plaintiff*, and he will not enter his judgment ; the defendant 
by motion of court may oblige him to it. 2 bill. Air. 
97. The defendant may enforce the plaiimff to enter his 
judgment, to the end he may plead it to another action. 
Latch. 216. i Dam;. 722. Balm. 281. So if the de¬ 
fendant wants to bring a writ of error. Judgments are not 
only to be figned by a Judge, but entered of record; be¬ 
fore which they are not judgments: and in a judgment 
given to recover a fum of money, the fum mull be entered 
in words at length; and not in figures, which may be 
eafily altered ; and a judgment was reverfed, lecauje tJxe 
time when given was in figures, and the fum recovered tx- 
preffed in figures, (Ac. But the court may amend their 
judgments of the fame term, becaufe the term is but as one 
day in law; tho* they may not do it in another term. 2 bill. 
103. 3 Lev. 430. If a judgment be unduly obtained, 

the court will vacate the judgment, and reftore the party 
damnified; if nor, puniih the offender : but it is agaieff 
the courfe of the court to vacate a judgment the lail day of 
the term. Pafch. 1636. <* 

By ftatutc, if the plaintiff die before judgment , it dial! 
not hinder the judgment being entered, provided it be 
done within two terms after verdift* 17 Car. 2. cap. 8, 
A judgment entered in C. B. Ihall relate to the cfijbin day 
of the term, and he a judgment from that time : but a 
judgment in B. R • (half relate ofily to tho firll day cf tho 
term. Cro r Car. 102. If a rfile be given for the de¬ 
fendant to plead at a certain da}% and he do not plead 
accordingly, the plaintiff may enter judgment againft him, 
without moving the court; tho* in real actions, and cri¬ 
minal caufes, on indictments, (Ac. there muff be a mo¬ 
tion in court for a peremptory rule. 2 Lill. 116. Yet a 
plaintiff, after he hath figned judgment againft the de¬ 
fendant, may waive if it he will, and accept of a plea 
from the defendant. It in. 23 Car. B.R . 

If a judgment be obtained, but the plaintiff do{h not 
take out execution within a year and a day, th t judgment 
muft be revived by feirt facias. If any thing be entered 
in a judgment, which is not mentioned in the plaintiff'* 
declaration, the judgment is not good. 2 IMI 104, And 
where it appears upon the record, that the plaintiff hath 
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• no caufe of aftion, he fliall never have judgment. & Reft, 
iso* In fuch cafe the com may give judgment for the 
defendant, i PlonvJ. 66. ; Altho* Itappearfo the court 
that the defendant’s titled*mot good* it this phuhtiff htf; 
his declaration hath not fat forth a good title .for himfelf, 
the court fhn.ll never give him judgment. a till, 98; 
Tho* the plaintiff deftroys the defendant's .title, if heaves 
him another title by pleading, (Jf<. the defendant mail 
have judgment ; for the court are to judge upon the whole 
record. 8 Rep. 90. But if ateion of trefpate is brought 
for trcfpaf^ done in lands belonging to fuch a houfe* 
and it appears at the trial that the plaintiff had no title to 
the houie, the court cannot give judgment to turn him 
out of poffeflion, becaufe that was not judicially before 
.them, $$alk. 213. 

In debt on fpecialty, the whole and exaB fum muff be de¬ 
manded j or the judgment upon it will not be good. 3 
Mod, 41. If more be in the judgment than the plaintiff 
demands, it is erroneous; tho* this may be helped by a 
remifit dampna for part, 2 till, 27. 

if iffue is found againft one party in a fait, and not 
againlt the other, judgment may be for the plaintiff to re¬ 
cover againft him where the matter is found ; and a nil\ 
tap 1 at per hillam be entered againft the plaintiff as to the 
other. 1 Sound. 216. And when feveral damages are 
recovered again it fever&l defendants, the plaintiff may enter 
a nolle projequi us to one of the defendants, (fie, and have 
judgment again ll one only for the damages againft him. 3 
Mod, 101, In trsfpafs and affault againft three peribns, 
they ph'ad feverally, and arc found guilty, and entire da¬ 
mages are given, the judgment is good ; and where there is 
but one judgment for the damages againft feveral* the 
plaintiff may make his ele&lon againft which he will take 
his judgment . Cro. Jac. 384. Cro. Elix. X18. If one 
entire judgment is given againft two feveral pexfona, and 
one of them is an infant, the whole judgment is void; 
(which being entire cannot be divided), except cheinfant 
be joint executor with the other party. 2 till, lob. 
When a judgment is entire, it cannot be divided, to make 
one part of it good, and another part thereof erroneous; 
but if it be not an entire judgment, it may. Hid. On 
adion where damages are to be recovered, if the declara¬ 
tion be good in part, and infufficient in part, and the 
defendant demurs upon the entire declaration * the plain¬ 
tiff Ihall have judgment for that which is well laid* andbe 
barred for the reit. t Sauted. 379. And if in adion of 
debt upon three bonds, it appears that one of them b 
forfeited, (Ac. the plaintiff Ihall have judgment for the 
other two. 1 Saund. 286* 

Where a judgment is partly by the Common law, and 
partly by ftatute, the judgment at Common law may re¬ 
main and be compleat, without the other. 1 $M. 24. 

Where there are two diftind judgm$nu $ one at Common 
Jaw, and t^e other by ftatute, one huy be affirmed; and 
the other reverted on a Writ of erfor. Annalj 50. 

Every judgment ought to be compleat and formal: one 
judgment cannot determine another judgment ; and the 
judges will not give a judgment againft law* although 
the plaintiff and defendant do agree to it. x Salk, 213. 
Cro. Elite, 817. Trfo. 23 Car. B. R. In ateions cerfo- 
nal, judgment given againft the plaintiff upon any plea to 
bar him, is peremptory. Jenk, pw. 52. If the de¬ 
fendant doth not deny the debt. Or other matter in fait, 
hut endeavours to elude the adion by infufficient plead¬ 
ing : in this cafe, i f it be found for the plaintiff, he Ihall 
have judgment* but noavfc* *ver/a, if for the defendant* 
becaufe the matter of the fait is not fully and fafficiently 
denied, but id fotne mjafure confefied by the infufficient 
plea* ibid, 70. Judgment may not be given for the 
plaintiff upon an infumcicnt bar, if the replication be fo, 
and fhew kb title ** but a judgment Ihall not be fat afide 
for mifpleadfog a point collateral to the iffue. Hob, 8, 
128. In debt iipop an obligation* the defendant pleaded 
that he delivered it pa a condition to be performed by 
the plaintiff, whfoh he had not done, and therefore it waf 
not Ms died* the jury found for the defendant, that the 
conditidn was not performed, yet the plaintiff had judg¬ 
ment j for the defendant’s plea confeffes it to be his deed, 

' and the verdid does not difprove it, and the iffue is deed 
ho deed, (Ac. Jenk. Cent. idju Here the plaintiff 
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ftath W« joigtaent ofxni the t&fta&atS con/elko, no: 
upon the verdid. Hid, , , ( 

| v A judgmen contrary t$ the v«frdi& found in 8# otffe 
is generally void:* for it is fo be wtrrantedi by theverdid. 
Mick i&pa*. B. R. Thefofafcy be cafes whefojddg* 
ment may be given for one of'the parties contrary to the 
verdid i as where the defendant pleads fach a plea as in 
effed acknowledges the demand, there tho’ there ihould 
be a verdid for defendant, judgment ihall be for the 
plaintiff, or the judge of Nifi prim may itfufe to try it. 
Ambly 250. If a verdid is im per fed, judgment can¬ 
not be given upon it; and for the incertainty of the 
verdid, judgment may be void. 2 Lilt. 111. Raym, 
220. Adion of debt lies upon a good judgment, as Well 
after writ of error brought as before. Raym, 100. 2 
Mod. fiy. in adions of debt on bonds, a ride may be 
made to ftay proceedings on payment of principal, intereft 
and cofts. Modi Ga, 60. If a judgment is recovered 
jointly againft three defendants, the plaintiff cannot bring 
adion of debt upon that judgment againft one alone. 

2 Leon. 220. A plaintiff Ihall hot have a new adion of 
debt on the fame bond, (Ac. after judgment had on it, as 
long as the judgment is in force. 6 Rep, 2. 2 Net/, 
Abr . 1056. An erroneous judgment in Chantery is re- 
verlible in B, R, Dyer 315. And if the Houfe of Lords 
reverie a judgment of B. R. the Lords are to enter the 
new judgment, and not the court of B. R. who by the 
firft judgment had executed their authority. Trin . 6 Ann . 
B, R, 1 SdH. 403. Judgments are to continue, till 
they ihall be attaint by error, St at. 4 H, 4. cap. 23. 
And alfor verdid given in any Court of record, there Audi 
be no lUyof judgment for Want of form in a writ* count, 
(Ac. or miftaksog the name of either party, fum of money, 
day, month, year, (Ac. rightly named in any writ or re¬ 
cord preceding, (Ac. x8 Elite* cap, 14. 16 (A 17 Car: 
2: a 8. , 

A froail miftake in the title of a declaration is not a 
reafon td fat afide the judgment, and the roll may be 
right. fPilf. par . 1 . 104. 

A regular judgment in a crown caufc cannot be fat 
afide on payment of cofts; U. 163. 

Where there is a judgment and no farprife, it Ihall not 
be fet afide on an affidavit of a matter relative to the merits 
which might have been pleaded. Annaly 157. 

Where the condition of a bond was, that the money 
was not to be paid till a future day, and the conufce by 
virtue of a warrant of attorney entered judgment, and 
took out execution before the day, the court would not 
fat the judgment^ afide, but did the execution. Ibid. 
270. 

The Stat. 8 W. 3. c, 11. Orders judgment for cofts, 
upon demurrers* and on fuing writs of error; where thb 
former judgment is affirmed, (Ac. And the ftatutes of 
jeofails extend to judgments upon nihil dicit, confdfion, 
(A non fum inf or means, (At. 4 Ann. c. 16. See Error, 
Jeofail, and Ilfoe. 

Judgment* tfkMtDktgeti fo# £>ebt*. The courfa 
for ond to acknowledge a judgment for debt, is for him 
that doth acknowledge it, to give a warrant of attorney 
to fame attorney of that court where the judgment is to 
be acknowledged, to appear for him at his fait* againft 
the party who is to have the judgment acknowledged onto 
him $ and alfo to file coffimon bail, and receive a decla¬ 
ration, and then plead non Jum informatusi (Ac. or to let 
It pafs by nihil dicit j whereupon judgment is entered for 
want of a plea. 2 Lilt. 105* If; one gives a warrant 
of attorney to eonfefs judgment, and dies before it is 
confeffed* this is a countermand of iBt warrant. 1 Ventr. 
310. Tho* the courts have* on motion, allowed judg¬ 
ment to be entered up,—Where they may be entered after 
the party’s death, fee Annaly 158.—But the rule dees not 
hold in adv^rfafy fails. Ibid. 1 S3. If a feme foie gives 
warrant Of attorney to cOnfefs judgment* and marries 
before it h, entered, the warrant is alfo countermanded ; 
and Judgthfmt Ihall not be entered againft hufbaud and 
Wife. ■ V ialb, 399. 

Aimm ttjk&r arreft gives warrant of attorney to confer 
a judgment V if 00 attorney for the defendant is then prv- 
fciit, the coort, On a fappofition that the judgment was 
cfotaihed by force or tear, will fet afide the tame. 1 

6 CL \ 
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40%. It M that if one ufiter arret 

jeives a warrant to confers judgment, if an attorney be not 
by, it is ill: and &. Ji.it $',#*$ be tetfliiagte, difcbarged, 
with defign that be jtedig|v* » warrant <if attorney to 
conlcis a j[i*dgnwnt: oat.jf;^ arreftedby grqqtte of an 
inferior courts gives a warrant for confedi^g judgment 
in that court, A* A. will'not let it afute* tho’ an attorney 
be not prefen t, Mick, 1 Ann. Mod, Caf 85. And where 
one has born in prifon feme time, and he confeffes judg¬ 
ment to hi* creditor voluntarily, that judgment lhall 
(land, altho* there be no attorney. Earefle/s He}. 1x5, 
A judgment confelfed upon terms, being in effect condi¬ 
tional, the epurt will fee the terms performed: but where 
a judgment is acknowledged abfolutely, and a fubfequent 
agreement is ma,ie, this does not affett the judgment, 
and the court will take no notice of it. Ibid, 400. If 
a warrant be to enter judgment os of fuch a term, or any 
time after ; the attorney may enter it or any time during 
Ufa but without thole words tfcfe judgment mult be entered 
the term expreffed in the warrant: and if no term be 
mentioned, it may be intended the next term, 1 Mod* 1* 
Or it has, been held, it may be entered within a year after 
the date of it: and if judgment upon a warrant 0/ attor¬ 
ney be not entered within the year, it cannot be done 
without leave of the cout, on motion and affidavit made 
of the party’s being living, and the debt not latisiied. 
z hill, Abr* 118. 2 Show* 253. It is dangerous to take 

a judgment acknowledged in the vacation, aa of the 
preceding term ; and if any fuch judgment be taken, the 
warrant of attorney tq confers the lame mull bear date 
before, or in the term whereof it js confeffed: but the 
fafed way is to make it a judgment of the fubfequent 
term, a hill • 103. 

By IhU Chief J office, If one will enter a judgment as 
of a precedent term* he mud attualJy enter it before the 
affbin day of the fucceeding term: and if judgment be 
ugned in Hilary term and in the fubfequent vacation 
the defendant falls lands, if before the Effiin Of Eafter 
term, the plaintiff enters his judgment, it lhall affe& the 
lands in the hands of the purchaser; and if one enters 
judgment lo in vacation, when the party is dead, the 
judgment lhall be good by relation, if he was living in 
the precedent term. I SaU. 401. Law of Securities 74. 
On complaints for delay of entering judgments, the fame 
lhall be examined into by commiffoners and ordered to be 
entered, 13 c. by the Seat* 14 Ed, 3. and by 29 Cur . 
a. c. 3. Judgments, as agair.lt purchafers, lhall only 
relate to. the day of figning. 29 Car . 2. c. 3. Ji8, 15. 
If any perfon having acknowledged or fuifered a judg¬ 
ment as a fecurity for money, afterwards on borrowing 
other money of another, mortgage his lands, 13 c. with¬ 
out giving notice of fuch judgment, unlefs he pay it off 
in fix months, he feall forfeit his equity of redemption, 
life, 4 fV. & M* e, ]6. The particular times of en¬ 
tering judgments of debt, by confeffion, non fum informa* 
tus, tsV- and docketting them after every term, by the 
clerks of courts, &c. is directed under the penalty of 
*oo /. by Seat, 4# 5 W* & M. cap. 20. And no judg¬ 
ment ihall affett purchafers of lands and mortgagees till 
docketted; nor have any preference again!! heirs, execu¬ 
tors, life, in the adminiftration of eftates, Ibid* Upon 
figning judgment 6s. Zd. is to be paid the proper officer, 
in fatisfattion of the eupiatur find, life. 5 (sf 6 W+ & M* 
c. 12. To tearch for judgments a fm is paid of 4 4 * a 
term. 

On judgments, a releafe of errors is ufually entered 
into at the time of the warrant of attorney given, or judgr 
ment had. And in cafe of feveral judgments, if two are 
given in one term, and the laff is firft. executed, that cre¬ 
ditor hath the bed title. Latch, 53. When a judgment 
is fatisfied, it is to be acknowledged on record fey attor¬ 
ney, t£e. Acknowledging a judgment in the name of 
another, who is not privy or confenting to the fame, is 
felony. Stat ai Jac. s. cap, z6. 

3lttDgmetit In criminal Cafe*. No man can be at¬ 
tainted of treafon or felony* but on judgment by expreis 
fentence, or by outlawry, or abjuration. 2 Ha*wk. 447. 
And a perfon (hall not have ttiro judgments for one offence; 
for in outlawry which is a judgment, execution lhall be 
awarded again it the offender, but no fentence pronounced. 


Eitsik 389; 467. But hoc cpit fitted of a fchndalotu libel* • 
M jwgatwKW ttw A to all tkc.cw.fu 

.If W^h^ipr~Umt mtk a u ktt) te figmmog ku 
crime; and onms fetfeavipgimpudently* his p unite meat 
wa# encreafed. iSplk. 40*. |5>jedgjaent or punifement 
can beinfilttcd unknown tapur laws ; but only by a£k of 
parKamagt. DaJif 20* Add the law makes no diflinc- 
uo*i, in fixed and dated judgments, between a peer and a 
commoner; or between a com 1 * 011 and ordinary cate and 
one extraordinary, z H^tk* 443- Judgment cannot bo 
given for a corporal punilhment, in the abtence of the 
party. 1 Salk. 400. Tho’ perfons may have judgment 
to be fined in their abfence, having a clerk in court tt? 
undertake for the fine. 1 $glk? 56 . Judgment in high 
treafon is for the offender to be drawn, hanged, his en¬ 
trails taken out and burnt, his. head cut off; and body* 
quartered, ife. la petit treafon, to be drawn to tho 
place of execution and hanged: and a woman in all cate* 
of high and petit treafon, tQ be drawn and burnt. A 
man or woman for felony, is to be Jiangcd by the neck 
till dead. Mifprifion of treafon i* Hablc to imprifonment 
for life. In pmmumre , the party offending is to be on* 
of the King’s protection, and his body to remain in prifou 
during the King’s pleafurc, life. And for mifpriJioa of 
felony, fine and imprifonment is in flitted. 2 Hawk* 
443, 444. For crimes and mifdemeanors of an infamous 
nature; perjury or forgery at Common law, grofs cheas*, ' 
confpiracy, keeping oawdy-houfes, 13 e, tiic judgment* 
are difcrelionary in the court , by fine, pillory, whipping, 
&C* <Z Hawk. 445. See Execution in Criminal Cafes* 
As to the feveral kinds Of judgments, vide l Hawk. P. C, 
S7> >77» *84, 193, 196. a Hawk. P. C. 380, 442, 3* 

4* S* 3 Inft.zio, 11, 12, 13, 14, ib, 18, 19, 20, 2 22, 

4. t Hal. P , C. 375. 

JttOgmeut arreUeh, In civil and criminal cafes. Sea 
Arreft of Judgment* 

_ uftgmetut n Ctfei bp the |d| Ctofa, Was a trial 
in ecclefiaftical cate** anciently in ute among the Saxons* 
Crtff, Church Hifi. 960. 

jh»tetrarum, Are perfons in the county pa¬ 
latine of Chefier, who on a writ of error out cf Chancery, 
are to confider of the judgment given there, and reform 
it; and if they do nor, and it be found erroneous, they 
forfeit 100/, to the King by the cuiloxn. Dyer 348. 
Jmk, Cent . 71. 

Ju&tCee ifenlf 0; So Polydore Virgil calls Empfin and 
Dudley, who were employed by Hen. 7. for taking the. 
benefit of penal latutes, and were pdt to death bv Hen. 8» . 
See Lord Herb. H. 8. fol. 5, 6, 

' 3) u .hfctal decifions, opinions or determinations, as far a* 
they refer to the laws pf this kingdom, are for the mat¬ 
ter of then* of three kinds, iff. They are either fuch as. 
have their reafons fiugly in the law* and cufioms of this 
kingdom; a* who lhall Aicceed as heir to the anceffor» 
what is the ceremony requifite for palling a freehold f. 1 
what efface, and how much the wife lhall have for her 
dower? And many fuch mattes, wherein the anttent 
and as frtfed https of the kingdom give air expreft decs - 
fon, and the judge teems only the inffrument to pro¬ 
nounce it; and m thote things the law or cuflom qf the 
realm is the only rule to judge by, and in reference to 
thofe matters, the decifions of courts are the cootervato- 
ries and evident* of ^thofe laws. Or idly, They are 
fuch decifions, as byway of deduction and illation upon 
thole laws are formed pr deduced; as for the pujpote* 
Whether of an efface thus or thu* limited the wife ihall 
be endowed ? Whether if thus f or thus limited, the heir 
may be barred ? And an, infinite number of the like 
complicated queilions. And her^n the rule of decificu. 
is; firft, the Common law and,*cuffpm of the realm, 
which is the great fubfhmum that is p be maintained > 
then authorities of decifions o# 1 former times in the fima 
or the tike cate*; wad then the mfon of the thing itfelf. 
jdly. Of they are fuch as teem to have no other guide 
but the comment reafou of the thing* unlefs the lame point 
hat been formerly tedded, a* in the expofinoJa of the 
intention of claufrs in deeds, wills, covenants, lAe*, 
where the very tenfe of the words, and their pofitions and 
relations give a rational account of tho meaning of the parties p 
and in (jpok cafes.the judge dots much better herein, than. 

2 what 
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what a bam grave gragiintritn or logician, or other pro- 
dene man could ; tor in many cafes there have been for¬ 
mer refoiutioas* either in pome* at agreeing in reafbn or 
analogy with the calc in queffidn ; or perhaps the chafe* 
^ to be expounded is mingled with tome cehn or ciauftt 
tTR^ require the knowledge of the iaw't" help Out v^th 
the con Ilf action or exposition; both which often happen 
irt the lame cafe; thereto re it requite* the knowledge of 
the law to render and expound fuen chutes and fencences; 
and doobthft a good common lawyer is the belt cjrpbfiror 
of fuch ckufe, be. Wale's Nift. Com. Law 68 , 6y. 
cites Plcwden 122 to 130, 146, tSV, 

An extra-judicial opinion given in, or out of court, is 
no more than the pnlatum or faying of him who gives it, 

. nor can be taken for his opinion, unlefa every thing 
fpoken at plcafurc mull pais as the Ipcakcr’s opinion, 
faugh. 382. 

$0 an opinion given in court, if not ncceffary to the 
^judgmfenagixeii o£jeCord, but that it might have been 
as well given, if notifcsh, or a contrary opinion had been 
broached, is myudicial opinion, nor tm re than a gratis 
Situm. But aSf opinion, tho’ erroneous, concluding 
to the judgment, is a judicial opinion, becaufe de¬ 
livered under the fan&ioti of the judges oath upon deli¬ 
beration, which aflVrcs that it is or was, when delivered, 

. opinion of the deliverer. Ibid. 

polocr. By the long and uniform ufage of 
many ages, our Kings have delegated their whole judicial 
power to the judges of heir ievml courts; which are the 
grand depositary of the fundamental laws of the kingdom, 
and have gained a known ana JU ted j u rifd icti on, regulated 
by certain and eftablilhed rules, which the crown itfelf 
cannot alter but by of parliament* Black. Cm . * 
f. 267* cites t Hawk. P. C. 2. 

As to the great propriety and indeed confequence of 
feparating the judicial, from the legifl&tive and executive 
*»* power of the llate, fee MontcfquUu VEJpnt da Lai* Li<v. 
XL e. 6. fo. 208, be. of \Jt Pol. cf quarto edition. 

JuDirtat Ciimo* The capias , and all other fubfequent 
to the original writ, not iilbing out of Chancery, but 
from the court into which the original was returnable, 
and being grounded on what has puffed in that court 
in confequence of the flierifr’s return, are called judicial, 
not original, writs; they iflue under the private ieri of 
that court, and not under the Great Seal of Engl.nd; 
and are tefted, not in the King's name, but in that of 
the Chief Juilice only. Black. Com . 3 V. 282. 

3 kiticjum ZDef, The judgment of God; fo our an* 
ceftors called thofc now prohibited trials of ordeal, and 
its fcvcral kinds. Si ft Ju er defendere non pojjet judicio 
Dei, filicit, aqua vcl ferro, Jieret de to juftitia Leges 
Edw. Conf. c* 16. See Spslman's GUJfary on this word, 
and Dr. Brady in his Chffary , at the end of his IntroduS. 
to Eng, Sec Suthdon, and Black. Com* 4 V, 336. 

Jtftfeiunr patittm, A trial by a man's equals, Le. 
peers by peers, commoners bj*commoners. The moll glo¬ 
rious privilege that a fubjeft can enjoy. It is a protec¬ 
tion for the lower order of people, againtt the violence of 
the great, and even the pajjton or caprice of the fovereign 
himlelf. *Tia impoffible fufficiently to praife this inlB- 
tution. The defence of Bingley , againft anfwering inter¬ 
rogatories in the court of King's Bend, as tending to ac« 
cule hirafelf, may furnifli $he reader with fome pleating 
refleflions on the febjeft. That defence, (as drawn up 
by the Editor J* M. tho' not for the purpofe of publi- 
caion) may be feen in No. 75.<of the North Briton, with 
a motto prefixed, againft the ppiaion of the writer, fide 
alfo Jury, 

Jug, A watery place, according to Domtfday. 

Jugtttattf* Acut-thrqat, or murderer. — Statutum 
aft pratere* u» milks cecultus jugulator, quake murderers 
appellant Angle, eh emteto sharutm de regia gratia obtintret. 
Thom. Walfinghani, f. 343. 

) Jh«giim nxtm A yoke of land, in Domdfdey, contains 
ialf a plow-land, was. Ok tern* de efifeopo mm jugum 
erne, y eft dimid, eatwatu. So alio 1 Inft. ft. 5. a. 
So in Domefday, Vnm jugum k ora, hi mem jugum de 
bercti Le. The rent of a yoke of land, and another yoke 
of land to plough. Gait 76 0. 


Td ftrew rallies; os was of old of 

accommodating the parochial church; and the-ife»y,bed- 
chamber of princes .——-Tenet in AiUsbUry tktntut per 
Jeiyitikn inveniendi domino Pegs am venerit npud Ashbury 
h dftate ftramtn ad ledum Jum b prater hot Mm ad 
y&titamhMn camerum yj^^ Pat. 14 Ed. 1. 

Juncorh, or (from jmeus, the Latin word 

for & rulh ;) Is a loil : -q|Hiace where ruihes grow. Q* 
Littk ftrf. 5* Cum pifcarUs, iurbatiis , juncariia* b' eout- 
munibus pafturis ad mejfuagium pradiftutn pertiu \ t'at. 

6 Ed. 3. p. 1. m. 25. 

jfluntfum fmU&> A meafurc of fait. 2 Mon. Aug . p, 
99 * 

Jura tepUa. See Regalia* 

3 (trat 0 » (juratiJ Are in nature of aldermen, for the 
government of many corporations. As Romney Mar ft u 
incorporate of one bailiflF, twenty-four jurats, and the com- 
monalty thereof, by Chart, 1. Ed. 4. And wc read of the 
mayor and jurats of Maidftme, Eye, Wincbelfea, Sec. Alfo 
Jerfty hath a bailiff and twelve jurats, or (worn a&ftanh, 
to? govern Chat ifland. The name is taken from the French % 
for in Frame, among others, there arc major b jurats , be. 
They are mentioned in the Star, zb 3 Ed. 6. e. 30. 
And fee 13 B 4 .\. cap. 26. 

Jure wtfnt right to the throne , A dodrine long fiftce 
exploded,—and now univerfally denied. See Blaik. Cm. 

1 V. 191. 

Jure Dltrfno right to tithes . As to this, Black font 
faith, in his Com . 2 f. 25. 

“ 1 will not put the title of the clergy to tithes upon 
any divine right; though fuch a right certainly cohw 
“ menced, and I believe as certainly coaled, with the 
“ Jewlih theocracy. Yet an honourable and competenp 
“ mainteoance for the m^nito of the gofpel is, un- 
“ doubtedly, jure divine ; whatever the particular mode 
« of that maintenance may be,” be. be. 

Juridical IDapo, (dies j undid) Days in court, o& 
which the law was adminiitred. See Day. 

Jimfoiltiotl (jurtfdifiio) Is an authority or power, 
which a man hath to do jultice in caufcs of complaint 
brought before him : of which there are two kinds; the 
one, which a perfon hath by reafon of his fee, and by 
virtue thereof doth right in all plaints, concerning the» 
lands within his fee; the other is a jurifdidtion given by 
the prince to a bailiff, as divided by the Normans ; and by- 
him wl^om they called a bailiff, wc may underhand all 
who have commiffion from the King to give judgment in 
any caufe, Cujhm . Normand. cap. 2, The courts and 
judges at Weftminfter have jurisdiction all over England 1 
and are not reftraiaed to any county or place: but all 
otlier courts are confined to their particular jurisdictions; 
which if they exceed, whatever they do is erroneous. 3- 
Lill. Abr . 120. There are three forts of inferior jurif- 
didions; the firft whereof is centra pkeita, which is the 
loweff, and the party may either iiie there, or in the 
King's courts: the lecona is cornfance of pleas ; and by 
this a right is veiled in the lord of the franchife to bold 
pleas; and he is the only perfon that can take advantage 
of it, by claiming bis franchife : the third fort is aa 
exempt jurifdi&m ; as where the King grants to &me city* 
that the inhabitants (hall be fued within their city, and 
not elfewhere; tho' there is no jurifdi&ion, which can 
withftahd a certiorari to the fuperior courts. 3 Salk, 79, 
gov And a court (hall not be prefumed to have a jurif- 
1 diction, whew itdoth not appear to have one. a Hawk. 
50, If an aftion is bright in a corporate town, and the 
plaint lheweth net that the matter arifes infra jurifdiaiq - 
nem off the court, it will be wrong, tho*' the town be in the 
maigin; but the $o«ttty ferves m the margin for the fu¬ 
perior courts. Cent. 322, The declaration in a 

bate court muff alledge, that the goods were fold and de¬ 
livered within the juri/didien thereof, as well as that the 
defendant promifed itfthin it. Wilf par . 2. 16. 

After a verdiflt % the plaintiff in C\B. for left than 
40/, the defendant may enter a fuggellion on the roll 
that he wfided mWidkfsx, which, if ti ue, the C. B . 
hath nojurifd2&taR,by the lat tftmtt, touching the county 
mm^Middiqfm* |b. 68. 

Where 
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'Where commiffioners or inferior jurifdictions, whofe, 
powers are limited* affumO a jurifdiction they have not, 
the law gives an notion again ft them, kViff. 38 a. 

As to the jurifdictionof the King’s Bench in the prin¬ 
cipality of Walts* fee ib. par. 1. 193. ^ 

Altho* a cafe be debated and have judgment in the Spi¬ 
ritual courts, yet the King’s jjgfiift way afterwards dif- 
cufs the fame matter. Stat. 9 Ed. 2. c. 6. 

In fome caufcs, the Spiritual S^Temporal courts have a 
concurrent jurifdi&ion . See Black * Com. 3 V. Ill. 4 ^• 
418, 419. 

Juris utrum, Is a writ which lies for the parfon of the 
church, whofe predeceffbr hath alienated the lands and te¬ 
nements thereof, F. N. B. 48, And the writ juris utrilm 
fhall be granted to try whether free alms belong to a 
church, where they are transferred, 13 c. By Stat. ivEd.i. 
c. 24. If a man in crude into lands and tenements, after 
the death of a parfon, the AiccefTor lhall have this writ; 
fo if a parfon be difleifcd of lands, parcel of his rectory, 
and dicth, his fucceflbr lhall have a juris utrum . New 
Nat. Br. 109. But if a parfoh receive rent of the tenant 
of the land, which is aliened by his predcccftbr, he lhall 
not himfelf have a writ of juris utrum ; but his fuccellbr 
lhall have it. Ibid. 111. A vicar lhall have a juris utrum 
againft a parfon for the glebe of his vicarage, which is 
part of the fame church : And the plaintiff ought to be 
named parfon or vicar, or fuch name in right of which he 
bringeth his aftion. Ibid. See fiat . Wefim. 2. 13 Ed. 

I. c. 24; and 14 Ed. 3. Stat. 1. c. 17. See Black. Com. 
3 V • 2 5 2 « 

Jurnnlc, The journal or diary of accounts iti a reli¬ 
gious houfe.- Ut patet pet jurnale hoc anno —-— ut 

patet per pradittum jurnale. Parody. Aniiq. p. 571. 
From the French jour, a day ; whence journey was at firft 
properly but one day's travel. And our ploughmen now 
life the word in a drift and original fenfe j for they call 
one day’s travel, or work at plough, a journey or journe . 
Hence a journeyman is one who works by the day, £s >c. 
Cowell. 

Jurnctrarit, A journey or one day’s travelling.^ — 
Cowell , 

Jfuroj, ( jurator) Is one of thofe perfons who are fworn 
cin a jury ; and the law requires the returning of able and 
fufticicnt jurors . 16 & 17 Car. 2. c. 3. 

Jtir £, ( jurat a, from the Lat. jurari , to fwcar) Sig¬ 
nifies a certain number of men fworn to inquire of, and 
tfy the matter of faft, and declare the truth upon fuch 
evidence as lhall be delivered them in a caufe : And they 
are fworn judges upon evidence in matter 6 f fad. The 
privilege of trial by jury, is of great antiquity in this 
kingdom ; fome writers will have it that juriet were in 
ufe among the Britains ; but it is more probable that this 
trial was introduced by the Saxons: Yet fome fay chat we 
had our trials by jury from the Greeks ; (the firft trial by £ 
jury of twelve j being in Greece.) By the laws of King 
Ethelred , it is apparent that juries were in ufc many years 
before the Conqueft; and they are, as it were, incorporated 
with our confiiiutitm, being the mofi valuable part of it ; for 
without them no man’s life can be impeached, (unlefs 
by parliament) and no one’s liberty or property ought 
to be taken from him. Anti thefe juries are not only ufed 
in the circuits of the judges, but In other courts Jmd mat¬ 
ters : As if a coroner inquire hfow & perfon hilled came by 
his death, he doth it by jury j and the juftices of peace in 
their quarter-feflions, the Iheriff in his County-Court, the 
fteward of a Court-Leet or Court-Baron, tec. if they in¬ 
quire of any offence, or deeidt any caufe between party 
and party, they do it in like manner: And at the gene¬ 
ral affifes there are ul'ually many juries , bee a ufc there ire 
piany caufcs, civil ar.d criminal, to be tried \ whereof 
one is called the Grand Jury, and the reft Petit Juries, of 
which it is faid there Ihould be one for e.'cry hundred. 
Lamb. Eirtn. pag. 384. 

Anciently the jay as well in Common fleas, a$ Pleas 
of the Crown, were twelve knights, according to G/anvilI 
and Brafion ; And to make a jury in a writ of right, 
called the Grand Affifc, there muft be fixteen, viz. feur \ 
knights, and twelve others. Finch 412. The grand jury 
generally conhils of twenty-four men of greater quality 
than *hc other, chofui indifferently out of tire whole i 
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county by the Iheriff; and the petit jury confifteth of 
twelve men, of equal condition with the party indiBed, 
impanelled in criminal cafes, called the Jury of Lift and 
Death: The grand jury find the bills ofindiftment againft 
criminals, and the petit jury convift them by verdift, in,' 
the giving whereof all the twelve mufi agree j and^c- 
cording to their verdift the judgment pafleth. 3 Inft. 
30, 31, 221. 

By the Common law jurymen are to be returned in all 
cafes for trial of general iffties, from the couqjy where 
the faft was done. S. P. C. 154. And jurymen are to 
be freemen, indifferent, and not outlawed or infamqus; 
aliens, men attainted of any crime, ought not to ferve on 
juries ; and infants, perfons feventy years old, clergy¬ 
men, apothecaries, t$c. are exempted by law from fer- 
ving upon juries. 3 Inft. 221. 2 lnft. 447. Barons of 

the realm, and all above them, arc not to ferve ip any 
ordinary jury ; and others may have this privilege by 
writ, or the King’s grant, 13 c. 6 fap. q^j.Browjtk 
30. But fuch as have charter^of exemption, lhall 
be fworn on great afiifes, and in attaints, fcfr* when 
their oath is requifite. 52 H. 3. c. 14.^ 

By ftatute, jurors impanelled are to be the next neigh - 
hours, mafi Jujficient and leaft fufpieious j or the officer 
lhall forfeit double damages. 28 Ed. 1. c. 9. Their 
qualification by 13 Ed. 1. was 40/. per Annum eftate ;, 
which was encreafcd to 4/. per Annum by 27 Elis. c.b. 
and is made 10 /. per Annum freehold or copyhold with¬ 
in the fame county, by 4 id 5 W. 13 M. c. 24. But all 
cities, boroughs, and corporate towns * are excepted out 
of this laft aft : And trials of felons in corporations may 
be by freemen worth 40/. in goods, by the 23 lien. 8. 
c. 13. Panels of juries returned to inquire for the King, 
maybe reformed by the judges of gaol-delivery, t3c. 3 
lien. 8. c. 12. 

Jurymen not appearing lhall forfeit iflues, if they have 
no reasonable excufe for their defaults, vis 5. 5 s. on the firlt 
writ, upon the fccond 10 s. and the third writ 13*. 4 d. 

35 hi. 8. c. 6. Tho’ no jury is to appear at Wejhninfisr 
for a trial, when the offence was committed thirty miles 
off; except the Attorney General require it. i 8 Eliz. 
c. 5, Cor, n ab I es of pariihes, 13 c. at Michaelmas quartcr- 
feflions yearly, are to return to the juftices of peace, lifts 
of the names and places of abode of perfons qualified to# 
ferve on juries , between the ages of twenty-one and 
feventy, attefted upon oath, on pain of forfeiting 5 /. 
And the juftices of peace lhall order the clerk of the 
peace to deliver a duplicate of thofe lifts to the Iheriff', 

13 c. And Ihcriffs are to impanel no other perfons, under 
the penalty of 20/. &c. 7 i 3 8 IV. 3. c. 32. 3 Ann. 

c. 18* No Iheriff, bailiff*, ( 3 c. lhall return any perfon 
to ferve on a jury, unlefs be hath been duly fummomd fix 
days, before the day of appearance ; nor lhall take any 
money, or other reward to excufe the appearance of any 
juryman , on pain of forfaiting 10/. 4 id $ W. 13 M . 
c. zj.. If a trial is for arjg thing which concerns tho 
Iheriff or under-lheriff, the coroner is to return the jury. 
And the proccfs to bring in the jury in B* R. is a dij - 
triages* jurat, ’ and in C.B. venire fac * ftf habeas corpora 
jurator': Upon the venire, the Iheriff, (3 c* TOturns the 
jury in a panel, (or little piece of parchment,) annexed to 
the writ, and then goes the writ of habeas corpora to bring 
in the jury ; and where after iffue joined, a fait is con¬ 
tinued on the roll, the procefs is to be continued from 
time to time againft the jurors. Br. Difcontin. 

If the fiierift return twelve jurors only according to the 
writ, where he ought to have returned twenty-iour ac- 
cofding to the ufage, for fy&ding the trial in cafe of chal¬ 
lenge, death, or fiekacft, (3c, he lhall be amerced. Jen*. 
Cent. 172. Lifts of jurors qualified according to the acU 
(4 $3 5 W. Is M* c. 24. 7 (5 1 8 IV. 3. c, 32. and 3^4 
Ann. c. 18.) are qow to be made from the yates of each 
parifh, and fixed on the doors of churches, \3c. twenty 
days, before the ftafl of St. Michael, that publick notice^ 
may be given ol perfons qualified omitted, or of perfons’ 
ihTerted who are not fa, y c . and the lifts being let right ^ 
by the juftices of peace in quarter-feffionV, duplicates, are" 1 
to be delivered to the Ihcriffs of counties, by, the clerks of 
1 tlu* peace ; the names contained in which Until be entered 
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alphabetically by the lheriffs in a book, with thoif addl- 
- lions, and places of abode, h*. If any flieriff 1ball re¬ 
turn other perfons to ferve on juries ; or the clerk of the 

\ afli*/e lecord any appearance, when the party did not ap¬ 
peal, they fliall be fined by the judges, not above 10 /. 
WxJcffc than 40/. The like penalty for taking money to 
excufc pci Tons from ferving; and the ftieriffs may be fined 
5 /. for returning jurors , who have lerved two years be¬ 
fore, he. 

Sheriff's on the return of writs of venire facias , are to 
annex a jwnel of the names of a competent number of ju¬ 
rats named in the lilts, not hfs than forty-eight in any 
county, nor more than feventy-two (without dnection of 
the judges) who (hall be fummoned to ferve at the aflifes, 
fcs'i. and the names of the perfons impanelled (hall be writ 
in feverai dillinft pieces of paper, of equal lize, and be 
delivered by the under-fheriff to the judge's marlhal, who 
is to caufe them to be rolled up all in the fame manner, 
agdsDut together in a box ; and when any caufe ihall be 
^ nrougnHi 11 Worncjj^different perfon is to clraw out twelve 
of the faid papers of names, who not being challenged, 
ilia 11 be the jury to try the caufe ; but if any perfons 
are challenged and fet afidc, or Ihall not appear, then 
a further number to be drawn till there is a full jury, 
he. 

Where a caufe comes on, before the jury in any other 
given their verdift, the court (hull order twelve of 
the refidue of the papers to be drawn, c;7. And jurors 
making default in appearance, lliall be fined, not ex¬ 
ceeding t; /. nor under 40/. St at. 3 Geo. 2. c. 25. Per¬ 
fons having eilates for five hundred years, or ninety-nine 
years oiher term determinable on lives, he, of the 
yearly value of 20/. are declared qualified to ferve on 
juries, and to be inferred in Inc freeholders book, iff* 
And flic*riffs of any county, or city, (hall not impanel 
perfons on any /wry for the trial of capital offences, that 
would not be qualified in civil caufes : In London jurors to 
be bou/e-keepers, having lands or goods worth too/- who 
may be examined on oath, he. Ibid . Leafcholdcrs on 
leafes where the rent is 50 1, a year, are liable to ierve 
upon juries in the county of Middhfex ; but no perfon 
ihall be returned as a juror , W'ho hath ferved two terms 
before in that county, by fat . 4 Geo. 2, c. 7. Vide the 
Statutes . 

Either the plaintiff or defendant may ufe their endea¬ 
vours for any juryman to appear; hut one who is not a 
party to the fait, may not: And an attorney was thrown 
over the bar, bccaufe he had given the names of feverai 
perfons in writing to the fhcriff", whom he would have re* 
turned on the jury , and the names of others whom he 
would not have returned. Moor 882. If a juryman ap¬ 
pear, and refufe to be fworn, or refufe to give any ver¬ 
did, if he endeavours to impofe upon the court, or is 
guilty of any mifbehaviour after departure from the bar, 
he may be fined, and attachment iffue againll him. 2 
Hawk, P, C. 145* 

After a juror is fwori^ he may not go from the bar i/«- 
til the evidence is given , for any caufe whatfoever, with* 
tut leave of the court ; and with leave he muff have a keeper 
with him. 2 Lill, 123, 127. A witnefs may not be 
called by the jury to recite the fame evidence he gave in 
court, when they are gone from the bar. Cro, Elite., 189. 
Nor may a party give a brief or notes of the caufe to the 
jury to confider of; if he doth, he and the jurors may be 
fined. Moor 815. The jurymen are not to meddle with 
any matters which are sot in iffue; but they may find a 
thing of their own knowledge, which is not given in evidence. 
3 Leon. 121. When the evidence is given, the jury are 
to be kept together till* they bring in their verdid, with¬ 
out fpeech with any, and without meat or drink, fire or 
candle, otherwife tjian with leave of the court, by con- 
fent of the parties; and the court may give them leave 
to cat or drink at the bar, but not out of court. 1 hfi. 
2 27. 

If jurymen rSttr fworn, either before or after they are 
agreed of their verdid, eat and drink, the verdid may be 
good ; but they are fineable : And if it be at the charge 
of either party, the verdid is void. Dal if. 10. Cro, 
Jac. ai. If they agree to caff lots for their verdid, or 
to bring In guilty or Not guilty, as the court fit all feem 
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inclined, they may be fined, 2 Lev, 20$; Cro. £11** 
779. But a jury have been permitted to recall their ver¬ 
dict ; as where one was indided of felony, the jury 
found him Not guilty, but immediately before they went 
from the bar, they faid they were miftaken, and found 
him guilty, which laff was recorded for their verdid* 
Plovsd. zi 1. 

Juries are fineable, if they are unlawfully dealt with 
to give their verdid ; but they are not fineable for giving 
their verdid contrary to the evidence* or againll the di- 
redion of the court; for the law fuppofew the jury may 
have fame other evidence than what is given r*t court , and 
they may not only find things of their own knowledge, 
but they go according to their confciences, Vangh . 153* 

3 Leon, 147. Attaint may lie againft a jury in a civil 
caufe, for going contrary to evidence, in cafe of any cor¬ 
ruption. Vaugh. 144. And jurors are fubjed to no profe- 
cution for giving their verdids* except by way of attaint! 
for a falfe verdid j in which cafe being found guilty, they 
arc puniihable by lofs of lands and goods, their houfes 
to be rafed, and their bodies caft into prifon* and the 
party is to be reftored to all that he loft by the verdict; but 
this punifhment is altered by the ftnt, 23 Urn. 8. r. 3. 

2 Hawk. 147, For a falfe verdid, in that point which is 
merely out of the iffue, the jury may not be fued. Hob. 
53, 114, 227. If a jury find matter nor in ijjue or per¬ 
tinent, it will be void : So if it be againft law and fenfe, 
Cf c. 

They are to adjudge upon the evidence given ; but 
the jurors may not contradict what is agreed in pleading 
between the parties ; if they do, it ftiall be rejeded ; and 
where the jury finds the fad, but conclude upon it con¬ 
trary to law, the court may rejed the conclufion. 1 
And, 41. io Rep. 56, Co. Litt. 22. Hob. 222. Tho 
jury may find a tiling done in another county, upon a 
general iffue ; and foreign matters done out of the realm, 
hr. Mow c. 238. Godb. 33. Jurors having once given 
their verdid, altho* it be impeded, fhall not be fworn 
again in the fame iffue, unlefs it be in affile. 2 Cro. 210. 
If 2 juryman is guilty of bribery, he is difabled to be of 
any atiife or jury , and to be imprifoned and ranfomed at 
the King’s will. 5 Ed. 3. c. 10. Jurymen accufed of 
bribery, are to be tried prefentiy by a jury then taken, 34 
Ed. 3. c. 8. And if a juror takes any thing of cither 
party to give his verdid, he Ihall pay ten times as much 
as taken; or fuffer a year’s imprifonment. 38 Ed. 3. 
c. 12. But jurymen , where there is a full jury, and they 
try the caufe, are to have their charges allowed them. 2 
Llll. 12£. 

If a jury take upon them the knowledge of the law, 
and give a general verdid, it is good ; but in cafes of dif¬ 
ficulty, it is beft and fafeft to find the fpecial matter, and 
leave it to the judges to determine what is the law upon 
the fail . x Inft. 30. A jury fworn and charged in cafe 
of life and member, cannot be difeharged till they give a 
verdid : In civil cafes, it is otherwife, as where nonfuit* 
are had, he. And fometimes when the evidence had 
been heard, the parties doubting of the verdid, do con- 
fent that a juror lhall_be withdrawn or discharged. 1 lnfi+ 
154, 227. 

Special 3!urp, I s where either party is of opinion, 
that the perfons who ufu§liy attend on common juries may 
not be of fufficicnt knowledge and experience to deter¬ 
mine the point in queftion, and would prefer men who in 
all probability have had a more liberal education and 
who poffcfs more extenfive knowledge, he. then the 
court upon motion orders the lheriff to attend the Secondary 
or prothmatory , with his book of freeholders of the county, 
and he, in the prefence of the attornies on both fides, 
is to ftrike a jury : And when a caufe of confequence is to 
be tried at the far, the court on motion and affidavit 
made, will make a rule for the fecondary or prothonatory 
to name forty-eight freeholders ; and eacli party is to 
ftrike out twelve, one at a time, the plaintiff or his at- 
t'vney beginning firft, and the remainder are to be the 
jury for the trial $ and this is called a Special Jury. Trin. 
23 Car. B. R. 2 Lill. 123. 

How fpecial juries arc to be ffruck, fee Annaly » 158. 

The nomination of a fpecial jury , is to be in the pre¬ 
fence of the attornies on each fide ; but it cither of them 
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tefufc to come* then the ftcondary, may proceed 
ex parte , and he (hall ftrike twelve for thw attorney 
Who makes default. Trin. 8 IV. 3. B. R. 

It has been alfo adjudged, that if a rule is made for a 
fpedal jury , and it is not exprefl’ed that the mailer of the 
office or fecondary fhall ftrike forty-eight freeholders, and 
that each of the parties (hall ftrike out twelve ; in fuch 
cafe the mailer may ftrike the twenty-four, and neither 
of the parties ftrike out any. 1 Salk. 405. This is never 
done in a capital caufe. T. Jones tzz . A Jpedal jury 
may be granted to try a caufe at bir, without the content 
of parties; but never at the Ntji pritts f unlels good and 
fufficient caufe be fhewn by affidavit. Pafth. 10 Geo. 1. 
A rule may be made for a good jury , and that a fpecial 
verdift may be found, &t. Mod. CaJ\ in Law and Eq. 
221. 

By the late aft, in trials of iflues on indiftments, i$c. 
and in all aftions whatfoever, on the motion of any pro- 
fecutor, plaintiff or defendant, taV. the courts at Weft- 
minjler may order a Jpedal jury to be ftruck in fuch manner 
as upon trials at bar: And when any Jpedal jury fhall be 
ordered by rule of the faid courts in any caufe arifing in 
any city, c 5 'c. the jury is to be taken out of lifts or books 
of perfons qualified, which fhall be produced and brought 
by (hcriffs, bV. before the proper officer, as the freeholders 
book is for Unking juries in caufes arifing in counties. 
Star. 3 Geo. 2. c. 25. The juftices of affile for the coun¬ 
ties palatine of Chefter , Latrajler , bV. upon motion in 
behalf of the King, or any profecutor, or defendant, in 
an indiftment, information, or any fuit, may appoint a 
jury to be (truck for trial of iflues in like manner as fpecial 
juries in the courts of lav at IVejl minjler. 6 Geo. 2. c. 37. , 
And by this ftatutc, the 3 & 4 Geo. 2 . are made perpe- | 
tual. 

Perfons fummoned on juries in courts of record in cities, 
corporations, and franchifcs, and not attending, may be 
fined* 29 Geo. 2. e. 19. 'Pouching the affairs of ««■- 
tbants, where two merchants are plaintiff and defendant* 
a jury of merchants may be returned to try the iffue be¬ 
tween them. The court was moved that a jury of mer¬ 
chants might be returned to try an iffue between two mer¬ 
chants, and it was granted ; lecaufe it was conceived they 
might have better knowledge of the matters in difference than 
others who were not of that profejpon . Hill. 21 Car. B. R. 
When an alien is plaintiff or defendant in a caufe, the 
>ury ought to be half foreigners and half Englijb ; but it is 
not neceffary that the foreigners be all of the fame country. 

2 hill. 125- And if the trial is by all Englijh jurors, it is 
not error; where the party flips his time, and does not 
pray trial by an equal number of aliens, bV. See Ckal- 
tenge, Verdi 8. 

Trial by jury , Was anciently called Duodedm virale ju¬ 
dicium. 

By 24 Geo. 2- e. 18. / r. The party applying for 
fpecial jury, to pay the fees of ftriking the fume and all ex- 
fences thereby occafioncd and not to be allowed it in 
:ofts, unlefs the judge certifies that it was a caufe proper 
o be tried by a fpecial jury . Vide the St at. 

As to fining jurors for not appearing, vide 29 Geo. 2. 

\ 19. 

Vide for the learning at large on the fubjeft of juries, 3 
New Abr. 230. See Judicium parium. 

Jffivtocfe, Is faid to be a kind of cork, mentioned in the 
(mute. 1 R. 3. r. 8* 

31 u0, Signifies law or right, authority and rule. Lift. 

J)i8. 

3(10 aecrefceutri, Is the right of furvivorlhip between 
[ointenants. Lift. 280* 1 Inft. 180. Black. Com. 2 V. 

184* 

3(ttt l»rem. An inchoate and imperfeft right, fuch 
a parfon promoted to a living acquires by nomination 
and inftitution. Black. Com. 2 V. 312. 

3)tt0 3ngl0*um. The laws and cuftoms of the Weft 
Saxons, in the time of the Heptarchy » by which the people 
were for a long time governed, and which were preferred 
before all others, were termed Jus Anghrum. 

3BU0 Colons* The right of the Crown ; and it is part 
Df the law of England, tno* it differs in many things from 
the general law relating to the fubjeft. 1 Inft. 15* The 
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King may pnrebate lands to him and his heirs, but hr 1* 
feited thereof in jure coronre ; and all the lands and poi* ’ 
teffions whereof the King is thus feifed, fliall follow the 
crown in d;fails , bV- J 

Jim (Turialftatl'S 9 ltgItaC« See C.urijy ef England. ( 

3 IU 0 tHtpUCcUum, Is where a man hath the 
well as a property of any thing. Bt ad. lib. 4. tricl. 4. 
c. 4. Black. Com. 2 V . 189. 

31(10 (Pentium, Is the l.iw by which kingdoms and fo- 
ciety in general art* governed. Sclden. 

Jub ^alienin' 5 tftetfncnDi, Right to have imd retain 
the profits, tithe., and offerings, bV- of a reftory or par¬ 
fon age. Hugh’s Varfvns Law J 88 . 

3!us H?anet)itaric, 'Ihc right or law of inherit¬ 
ance. 

3 lll 0 ill 1 t, Complete and full right. Such as a per- 
fon acquires, on promotion to a living, who after nomi¬ 
nation and inftitution hath corporal pofieffion delivered 
to him, for till fuch delivery of corporal poifeilig^V 1 *^, 
had only jus in rent. Black. Com. 

Jm 0 cltronatii 0 , Is a commiffion granted by the bi- 
fhop to fomc pcrlonj to inquire who is the rightful pa¬ 
tron of a church. If two patrons prefent their <te»k->, the 
bifliop (hall determine who fhall be admitted by right of 
patronage , &c. on commiffion of inquiry of fix clergy¬ 
men, and fix laymen, living near to the church ; who are 
to inquire on articles as a jury. Whether the church-ft" 
void r Who prefented laft ? Who is the rightful patron ? 
bfr. But if coparceners fcverally prelent their clerks, the 
billiop is not obliged to award a jus patronatus, bccanfe 
they prefent under one title ; and are not in like cafe 
where two pations prefent under fcveral titles. 5 Rep. 
102. 1 injl. 116. The awarding a jut paironatus is not 

ofneceffity, but at the plealure of the ordinary, for hia 
better information who hath the right of patronage, for 
if he will at his peril take notice of the right, he may 
admit the clerk of either of the patrons, without a jus 
patronatus. 1 Leon. 168. A bilhop may award a jus 
patronatus vutha lblcmn premonition to all perfons, quo¬ 
rum intercjl , b?r. where he knows not who is the patron, 
to give notice of an avoidance by deprivation, £ ,. Hob. 
318. This inquiry by jus patronatus is to ex cafe the or¬ 
dinary from being a diuurber. Jus patronatus is not 
within the ftatutc of limitations, 1 M. Sff 2. c. 5. In 
whofc name, and under what tcftc a jus patron t is is to 
iffue. See Jlat. 1 Ed> 6. c. 2. Jed. 3. And Blrci. Ccm. 

3 V . 246. 

3 Suc j^oftefltonts, A right of feifin or poffrffio n ; and 
a parfon hath a right to the pofieffion of the church and 
glebe, for he hath the freehold, and is to receive the profits 
to his own ufe. Barf. Law. 188. 

3 jus pjefeutatfomo, The right of the patron of pre¬ 
tenting his clerk unto the ordimuy to he admitted, inititu- 
led and indufted into a church, ibid. 

Jus IftctupcranOt, Jntvmf, See. A right of reco¬ 
vering and catering lands, 

A! 1 thefe -/g^/s following the gelation of their objefts, 
are the effefts of the Civil Law. Co. JLitt. 266. 

Jvfod, A certain meafure of liquor, qua/: jui'tz mcnjurct ; 
being as much as was fufficient to drink at once. Jllan. 
Ang. Tom. I. pag. 149. 

jiuftg, (Fr. jmjla, i. e . decurfus) Were cxercifes be¬ 
tween martial men and perfons of honour, with fpears 
on horfcbsck ; and differed from tournaments, which 
were military contentions, and confifted of many men in » 
troops ; whereas joufts wcjc ufually between two men 
fingly. They are mentioned in the ftatute 24 Htn. 8, 
c. 13. and arc now bifufed. Sec Tournament. 

JIuBice, (juftitid) Is a conftant, righteous inclination 
to give every one his due ; or the aft of doing what it 
right and juft. Chamb. Johsfon, Locke, Jnftit 9 . The 
delayingis an obftruftion to and kind of denial 
thereof; but this is underftood of unneceffary and unjuft 
delay, for fometimes it is convenient for the better find¬ 
ing out the truth, and preparation of parties, that they 
may not be furprifed. Juftice and right (hall not be fol<$p 
denied or delayed. Mag. Chart. 9 lien. 3. c. 29. Right 
(hall be done to all without refpeft. S/at. Weft. x. J 
Ed. 1. 0 l. Juftice flmll not be delayed for any command 
z under 
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\imicr the Great S/al, £*/,. z Ed. 3. c. 8. 14 £7. 3. 

jfer. 1. r. 14. 11 R. z . r. 10. See 2 Mk-jL Lsm* 1 /. 

„ 14.1, 266. 3 r. toy. 4 /\ 128, 179. 

\ JitlftiCC, (jujticijrius) Signifies an officer deputed by 
King to adminiliCT juitice, and do right by 7 vry tj s u g~ 
mcnt \%and it, called juftice, bccaufc in ai.c.en. tom i-.tr 
Latin word fur him was jufticia, and for that, he hath his 
authority by deputation, and not jure mag jhatvs. (uau- 
vil, lib. 2, C. 6. Ill the King's B, tub u . Lawman Pleas, 
there arc £hicf Jutticcs; the former m vv^u.Ji, ,. c..hed 
Capi tails JujUciarius Banci Rtgii, Vi,l ad phuta , or am reje 
tenenda, hath the title of lord wliUil he hb ukc, 

mid is fiiled Capi tails 'JujUciarius , u« c ule he is c'lici oi 
the reft ; and for this icaion he natu u.irlly the ht.e of 
• Lord Chief Juftice of England. Tlo-. j l ine was ur nentiy 
created by letters patent under the reat Seal; out is now 
made by writ in Lhis iliort ft rm : kr.y .^c. Roberto Ray- 
lllomOi/ 7 faint cm 1 Janus quod conjiu annus vos jufticiarium 
* Tiftfui cuKftacita car am noils tctienda, qnunuUu 

•uoi bcnc gcjjd itiSf u c. '■}ejie, „ c. Anu riieaucieut u g- 
nity of this fupic.nc m;H/..irate was very great; he had 
the prerogative to be vicegerent of the kingaom, when any 
of our Kings went beyond iea, being choiui to this office 
emt of the gicateil of Lhc nobility ; and Had the power 
;ilone, widen afterwards was diitributcd to thiee other 
msigiiY.tcs, that is, he had the power of the Cmcf 
juitice of the Ccmrtrtt Ideas , of the Chief B iron of the 
Exchr ui r, and the hhlier ol the Court of Wards', and 
he coMMvnh fit in Kv King's Palace , and there executed 
that authority which was formerly performed per comitem 
palatii, in detcimilling differences which happened becwee n 
the barons and oihcr great perions of the kingdom, as 
well at. raufe*. criminal and civil between other men : B u t 
King Richard I. liril diminithv 1 his power, by appointing 
two miter ju.lines j to each wuereof he aligned a 
jurifdi-Mion. to one the A>//> p.irts ot F.njlund, to the 
t OTitr the South ; and in the re’gn ol King Edvard I. they 
were reduced to one court, with a further abridgment 0 ’f 
their authority, hotu as to the dignity of their perffins, 
and extent ol their jimfciiition ; for no more were chofen 
out of the nobility us anciently, but out of the commons, 
who were men of integrity, and fkilful in the laws of the I 
land ; whence it h iaid the ftudy of the law dates its begin¬ 
ning. Ortgitus 'Judutales. 

In the time of King John, and other of our ancient 
Kings, it often occurs in charters of privilege, Quod non 
ponatur rcfponderc , nifi coram nobis, wl capttali jufticia 
nejira : And this high officer hath at this time time a very 
extcnlive power and jurifdi&ion in pleas of the crown 5 
and is particularly intruded not only with the prerogative 
of the King, but the liberty of the fubjed. The Chief 
Juilice of the Common Pleas hath alfo the title of Lord 
whillt he is in office, and is called dominus jufiiciarias com - 
munium placitorum, *vel dominus jufticiarius dt banco 5 who 
with his aififtants did originally, and doth yet, hear and 
determine Common Pleas, in # civil caufes, as diftinguifhed 
from the King’s pleas, or pleas of the crown. Bra#, 
bib. 3. The Chief Juftices are inftalled or placed on the 
bench by the Lord Chancellor ; and the other juftices by 
the Lord Chancellor and the Lord Chief Juftices. Befides 
the Lords Chief J uftices and the other juftices of the courts 
at Weftminfter, there are many other juftices commiffioned 
by the King to execute the laws; as juftices of affife, 
the ¥ or eft, *lf Hift prius. Oyer and Ttrminer, tSfc. all 
of them treated of under thei m heads ; an A Juftices of Peace, 

Httftice Of the fo?eft, (JJuJHciarius forejht,) Is alfo 
a Lord by his office, and nears and determines all of¬ 
fences within the foreft, committed againft vert or veni- 
fon : Of thefe there ar^two, whereof one hath jurifdic- 
tion over all forefs on this fide 9 rent, the other of all 
beyond it. The chief point of their jurifdiftion confifteth 
upon the articles of the King’s charter, called Cbarta dt 
\ for eft a, made Anno 9 Hen. 3. concerning which fee 
t Camd. Brit. p. 214. See Protofortftarius. The court 
J where this juftice fits and determines, is called The juft 
tice-feat of the foreft, held once every three years. Main- 
wood's Foreft Laws, cap. 24, He is alfo called Juft 
the in eyre of the foreft ; and is the only juftice that 
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rm.iy appoint a deputy, by the ftatutc of U Hen. 8, 

/utfiec rf thf buntycb, (Juftkiarius Hundred's ,) Prat 
ipje liUUuJcdi Dt.uiinu.s, qui cesiturio & entterarius, 
hutidreuicjue aidesmannus uppdlatus eji. pr.ra.t omnibus, 
j Jim no red l fhbrrgjs, tognovitque de caufis majujeuhs , qu<? 

I in t ij aetnfimri non pot tierunt. Spelni. 

| J!a:»ncmcuti> f troiu juftitii , AU things belonging to 
Co. on Weftm. i. Jol. 225. Alio the dieCts or 
| uxccuiion oi juftice or of junlilidivon. 

I J:tlf(lC2D Ot aitlfCy (Juftuiarii ad capiendas aft fas t ) 
j Aic »udi os were wont by Jpecial conmuflion to be ffint 
j ( it% octafion was offered) into this ur that county, to take 
| undo for the eale of the fubjeds ; for as thele adions 
J p^is always by jury, many men could not, without da¬ 
mage and charge, be brought to London , therefore juftices 
for this purpole, by commiffion particularly authorized^ 
were lent to them. For it feems, that the juftices of the 
Common Pleas had no power to take affifes till the ftat. ot 
8 /J. 2. c. 2. by which they were enabled to it, and to 
deliver g3.>ls. And the juftices of the King's Bench have 
by that ftatute fuch power affirmed unto them, as they 
had one hundred years before. Thefe commiffions Ad 
capiendas afttfas, have of late yrars been fettled and 
executed only in Lent , and the long vocation, (called now 
the Lent and Summer affiles) when the juftices, and other 
learned lawyers, may be at leifure to attend thofe con- 
troverfics; whereupon it alfo falls out, that the matteis 
that were wont to be heard by more general commiffions 
ot juftices in eyre , are heard all at one time \\ith thefe 
affiies, which was not fo of old, as appeals by Braden, 
lib. 3. cap. 7. num t 2. hlabeat etiam julticiarios itinerantcs 
de cornstatu in comitatum , quandoque ad omnia placiia ; quap- 
deque ad qu&dam Jpecialia , ficut affifas, &i. & ad gaolas 
dchhcrand.is ; quandoque ad unam <vel duas ; non plures. And 
by this means the juftices of both benches being worthily 
accounted the fittett of all others, and their affi/rants, 
were employed in thefe affairs. But no juftice of cither 
bench, or any other, may be juftices of affifo in his own 
county, Anno 8 R. 2. c. 2. and 33 Hen. 8. c. 24. And 
thofe who now are called juftices of affife, and twice 
every year go the circuit, by two and two, thro* all 
England , dilpatch their fcvcral bufineffes by fever«tl com¬ 
miffions, Cromp . Jur. foL 210. For they have one 

commiffion to take affifes, another to deliver gaols, an¬ 
other of ryer and terminer, tfc. That juftices of affifes 
and jultices in eyre did anciently differ, appeareth by 27 
Ed, 3. cap. 5. And that juftices of affife and juftices of 
gaol-delivery were different, is evident by 4 Ed. 3. c. 3. 
The oath taken by the juftices of affife is all one with 
that taken by the juftices of the King's Bench. Old 
Abridgement of Statutes, tit. Sacramentum Jujliciariorum • 
Cowell. 

3 )uftfcC 0 Of botlj bt!UbC 0 > Shall decide plens commenc¬ 
ed before other matters be arraigned, St. Weftm . 1. 3 
Ed. x. c. 46. 

IMJiCCfl in Cpje (Jufticiarii itinerantes,) Arc fo term¬ 
ed of the old French word erre, as (a grand trre , i. r. 
magnis it inert bus proverbially fpoken. Thefe in an¬ 
cient time, were fent with commiffion into divers coun¬ 
tries to hear fuch caufes efpecially, as were termed pleas 
of the crown. And this was done for the cafe of the 
people, who muft elfe have been hurried to the King’s 
Bench, if the cafe were too high for the county-court ; 
They differed from the juftices of oyer and terminer, be- 
caufe they (as we faid before) were fent upon one or few 
fpecial caufes, and to one place ; whereas the juftices in 
eyre were fent thro’ the provinces and counties of the 
land, with more indefinite and general commiffion, as 
appeareth by Bra&ion , lib. 3. c. 11, 12, 13. and Brit* 
ton, cap . 2. And again, becaufe the juftices of oyer and 
terminer were fent uncertainly upon any uproar, or other 
occafion in the country ; but thefe in eyre (as Mr. Gwm 
fets down in the Preface to his Reading J were fent but once 
in every feven years; with whom agrees Home in hie 
Mirror of Juftices, /. 2. c. Queux potent tftre etdovrs, &c. 
iff /. 2. tap. Dos peches criminals, iftc. aljuit del Roy, iSc. 
And lib. 3. cap. Do juftices in eyre: Where he alfo de* 
dares what belongs to their office. But according to Orig ♦ 

Junduialti, 
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Jhndi, tales. 

King Henry 

p.i(r. 104. and Hovedcn par. pft. ftor. Annul, f.l. 1 13• 
h 1 tli of them thefe words, Jujh A an 1 itinerantes, conjiituti 
per Henricum fecundum , qui dt-viht Re\num futtm tn /ex 
partes, per quarum fingulas tres juiciciarios itinerantes con - 
ftituit, ZJt. In fome rcfyett they rcfembled our juft ices 
\f ajjife at prefent, tho’ tlu’ir authority and manner of 
proceeding much differ. Co, Liit. fol . 293. Cowell. 

of 0 aOl» 1 Dclt\JCrp, (Juftiaarii ad gaolas de- 
liberandas ,) Are thofe who are fent with commiffions to 
hear and determine all caufes appertaining to fuch, who 
for any offence are caft into gaol : part of their autho¬ 
rity is to punifh fuch as let to mainpri/e thole prifoners 
who are not bailable by law, nor by the llatute De F ini bus, 
tap. 3. F.N. B. fol 151. Thefe feem in ancient time to 
have been fent into the country upon ievcral occaftons ; 
but afterwards jtijlhn of ajUe were likewifr authorised to 
the like purpoles. Anno 4 Ed. 3, c. 3 * _ I oal ^ * s 
one with others of the King’s jujhces of either bench. Old 
Abridgment of the Statutes , tit. Sacramentum Jufticiariarum . 
CV r ell. 

Juftices of aflife, if laymen, (hall deliver the gaols. 27 
Ed. 1. //. 1. c. 3 . 

The juRices of peace ftmll deliver over Iheir iridittments 
to the juftices of gaol-delivery. 4 Ed. 3. L . 2. 

Shail be fworn like the other judges. 2 Ed. 3. r. 3. 

^lattices of the 31 COO 0 , (Juftkiarit ad cujhdiam Ju- 
dfvorum affignati,) King Richard 1. after his return out of 
the Holy Land, anno 1194. appointed particular jullices, 
laws, and orders, for preventing the fraud*., and regulat¬ 
ing the contracts and ufury of the Jews. Hovcdtn* parte 
poft , pag. 7.15. Clauf. 3 Ed. 1. m. 19. 

juftfcco of labourers. Were juftices heretofore ap¬ 
pointed to redrefs the furvvardnefs of labouring men, who 
would either be idle, or have unreafonablc wages. See 
21 Ed. 3. c. I. 25 Ed. 3. t. 8. and 31 Ed. 1. r. 6 . 

3 !ufttrc 0 of Jfttd Are one at this ti me w ^ tJl 

juJH^es of ajjife, for it is a common adjournment of a caufe 
in the Common Pleas, to put it off to fuch a. day, Nifi 
prius Juftkinrii venerint ad eas partes ad capiendas ajjtjas ; 
and upon this claufc of adjournment they are called juf- 
ticei tf Nifi prius, as well as juitices of affile. Their corn- 
miflion you may fee in Cramp, jurij. fol. 204. yet with 
this difference between them, that 'jujlices of ajjife have 
power to give judgment in a caufe, but Jujlices of Nifi 
prius only to take the verditt. But in the nature of both 
their funftions, this feenis to be the greateft difference, 
that Jujlices ofNif prius have to deal in caufes perfonal 
as well as real; whereas jujlices of affift, in flridt accep¬ 
tation, meddle only with the polfcflbry writs called Afjtfe. 
Cowell. 

Juflicffi of oper attb terminer, (JuJHciarii ad au- 
diendum & terminandum,) Were juftices deputed upon fome 
fpecial or extraordinary occaftons. Fitzberbert in his Nat. 
Brent, faith. That the commiflion A oyer and terminer is 
di retted to certain perfons upon any great riot, infurrec- 
tions, heinous mifdemeanors, or trefpaJTes committed. 
And becaufl the occafion of granting this commiflion 
fhould be maturely weighed, it is provided by the llatute 
made 2 Ed. 3. c. 2. That fio fuch commiflion ought to 
be granted, but that they fhall be difpatched before the 
juftices of the one bench or other, or juftices errant , ex¬ 
cept for horrible trefpafTes, and that by the fpecial favour 
of the King. The form of this commiflion, fee F . N. B . 
/. no. 

Jufticc* qf t \)Z pabllion, ( Jufticiarii pavilonis ,) Are 
certain judges of a piepowder court, of a molt tranfeendent 
jurifdittion, held under the bifhop of Wincbefter at a fair 
on St. Giles's Hill , near that city, by virtue of letters pa¬ 
tent granted by Richard 2. and Edward 4.. Epifcopos 
Wynton. & fucceffores fuos , a tempore quo, &c. Juftici- 
arios fucs, qui vocaniur jufticiarii pavilonis, cognittones 
placitorum aliorum negotiorum eadem feria durante , necnon 
claves portarutn & cuftodiam priediStcV civitatis noftrat 
Wynton, pro certo tempore j trite illius, t*t nonnullas alias 
libert at es, immunitates Cf confuefudines hahuiffe, See 

the patent at large in Prynnt's Animad . on 4 heft, fol , 
191. 


3[u(lfCC0 of the fkaee, (JuJikiarii ad Patent) Are 
thole who are appointed by the King’s commiilion to keep 
the peace of the county where they dwell; aiul are rather- 
commijjioners of the peace , of whom fome of the greater 
quality arc of the quorum, becaufe buiinefs of importance 
may not be difpatched without the prefence of then',* or 
one of them. Juftices of peace , ( Polidore Vtrgil telL us,) 
had their beginning in the reign of William 1 It, called the 
Conqueror; but Sir Edward Coke was of opinion, that in 
the fixth year of K. Ed. 1. PrimaJ'uit inftitutio jujficiariorum 
pro pace confervanda . Mr. Prynne affirms, that in the reign 
of King Hen. 3. after the agreement made between that 
King and his barons, guardians adpactm confervandam 
were conilituted ; And Sir Henry Spelman differs from both 
thefe, being of opinion that they were not made until the 
beginning of the reign of King Ed, 3. when they were 
thought neceflary for fupprefling commotions, which 
might happen upon dethroning of K. Ed. 2. 

It is certain the general commiflion of jfaj; o, 

llatute, began 1 Ed. 3. Tho* bcfore'That time there were 
particular commiffions of the peace to certain men, in cer¬ 
tain places; tho* not throughout England. 2 NAj. Ahr. 
1063. Heretofore there were confervaion of the peace at 
the Common law, eletted by the county, upon a writ di¬ 
rected to the fherifF; But the elettion of confcrvarors k 
transferred by llatutesfrom the people to the King; and 
at length juitices of peace arc created confervatof5 of 
the peace by commiflion or letters patent under the Great 
Seal: The power of conllituting them is only in the 
King; tho* they are generally made at the dilcrctiun of 
the Lord Chancellor or Lord Keeper, by the King’s leave ; 
and the King may appoint in every county in England jl\\ d 
Wales as many as he fhall think fit, 1 Injt. 1 74, 17 ;. At 
iirtl the number of juftices was not above three or four in 
a county. 18 Ed. 3. Afterwards the number was limit¬ 
ed to fix in every county ; whereof two were to be of the 
bell quality, (fuch as we now call of the quorum ) two 
of the law, and two others. And after there was to be 
one lord, and three or four of the moll worthy of the 
county, with fome learned in the law. 34 Ed. 3. By the 
llatute 14 R. 2. eight juitices of peace were to be align¬ 
ed in every county : And the number of jujlices has great¬ 
ly increafcd fmee their firlt in dilution; Mr, Lamburd 
above one hundred years ago complaining of their excef- 
iivc number; and after him the learned Spelman takes no¬ 
tice that there were above threefcore in each county : they 
arc now without limitation ; and their prodigious increale 
with the unfuitable appointment many times made of per¬ 
fons for this trull, hath rendered the office contemptible 
in the eye of our bell gentry, for whom it was originally 
intended ; it hath therefore been propofed, that in each 
county there fliould be eight honorary jujlices conilituted of 
men of quality, who fhould not be obliged to an at¬ 
tendance any farther than their zeal for jullicc, and love 
for their country fhall incline them; and the like number 
of atting juftices, gentlemen capable of bufinefs, who 
fhould conftantly attend, and be intitlcd to a reward for 
their pains, and upon any ncglett be fubjett to penalties. 
Lamburd's Juft* 

Juftices of peace were formerly to be allowed 4 s. a day 
during their attendance at the quarter-feifions, to be 
paid by the fheriffsof counties. 12 R. 3. 2 H, 5. tS 

H. 6. Attornies, lAc. are incapable to be in the com¬ 
miflion of the peace. 5 Geo. 2. cap. 18.# By the llatute 
18 Geo. 2. c. 20. No perfop fhall be capable of being a 
jullice of peace, or atting 3s fuch, who fhall not have, in 
law or equity, for bis own ufe in pojfejjion, a freehold, 
copyhold, or cuflomary eftafe for life, or fome greater 
eftate, or for years determinable upon a life or lives, or 
21 years, in lands, isc. of the clear yearly value of iab/. 
over and above all incumbrances, rents and charges; 
or intitled to the immediate reverfion or remainder in 
lands, fcfr. of 300/. per ann . and who fhall not take the 
oath in this att mentioned, under the penalty of 100/. to 
be recovered by attion of debt, and the proof of the qua¬ 
lification to lie on the defendant; and if he infills on any 
lands not mentioned in the oath, he is to give notice of 
them; and lands not mentioned in the oath or notice are 
not to be allowed. 


they went oftener. Thefe were ir.frUuted by 
the Second, as Ccmd. in his Bril, witnelieth, 


This 
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This a& not to extend to cities or towns, &e. the board 
of green cloth, or the two uni verfi ties. Juft ices of peace 
are to hold their feffions four times a year, *. e. the firft 
week after Michaelmas, the Epiphany , Eafter, and St. 
Thomas called Becket , being the 7th of July. Stat. 2 H. 

^ They are juftices of record, for none but juftices of 
record can take a recognizance of the peace : And their 
power arifes from their com million, or from llatutes by 
virtue of the is words in their commiffion, viz. Sciatis quod 
affgnavimus *vos conjunctim ij diviftm & quemlibet <vcftrum 
juftuiarth noftros ad pacem noftram in comitatu naftro S. 
con/ernjandum , <2i. every jufticc of peace hath a feparate 
power, and may do all ads concerning his office apart and 
by himfclf; and even may commit a fellow iuftice upon 
treafon, felony, or breach of the peace : And this is the 
ancient power which confervators of the peace had at Com¬ 
mon law. But it has been held, that one jufticc of the 
peace cannot commit another juftice, for breach of the 
tho ; th e juftices in feflions may do it. Lamb, Juft, 
385. jenkTCenff^Tj 1 ^* By virtue of another ajjigna'vi- 
mus , or claufe in the commiffion, two or more juftices of 
the peace (one cf the quorum ) have a joint power to in¬ 
quire by jury of all offices mentioned in the commiffion ; 
to take indictments, and grant procefs thereupon ; and to 
hear and try olienees; which are matters to' be tranfaded 
at the quarter-!!ftions. And by the ftatutes they may ad 
iWr.iany cafes where their-commiffion doth not reach ; the 
JiatuiC'i tnrmfclvcs being a fufticient commiffion. Lamb. 
ho. 4. Wood'shift, 79, 80. The ftatutc 4//. 7. c, 12. 
33 II. S. c . 10. and 37 H, 8. c. 7. give them a further 
general power than is expreffed either in their commiffion, 
or in any particular ftatutc. The particular ftatutes are to 
be executed as thry dired ; wherein if no exprefs power is 
given to any one juftice, he can admonilh only, and if 
not obeyed, may make prefentment of the offence upon 
ihe ftacuto, and with his fellow juftices hear and determine 

_in feffions; or he may bind the offender to the peace, 

or the good behaviour : fome ftatutes empower or\e jufticc 
of peace alone to ad; fome require two, three, four juf¬ 
tices, £sV. And where a fpecial authority is given to 
juftices of peace, it mull be exaflly purfued; or the ads 
of the juftices wall not be good, z Salk, 475. 

A juftice of peace’s oath for the execution of his office, 
is as follows : 4 You fhall fwear. That in the office of a 
4 juftice of peace in and for the county of, t5\, in all 
4 and every the articles in his Majeily’s commiffion en- 

• joined and to you direded, you will do equal right to 
4 the rich and poor, according to your knowledge, and 
4 the laws and ftatutes of this realm; you lhall not be 
4 counfel to any perfon, in any quarrel depending before 
4 you; you fhall hold your feffions according to the di- 
« redion of the ftatutes in that cafe made; and you fhail 
4 e fufe to be entered the iffuea, fines, and amerciaments 
4 that lhall happen to be made, and all forfeitures, with- 
4 out any concealment, and fend an account of them to 
4 the King’s Exchequer ; you thall not fpare any one for 

* gift o: other caufe, nof take any thing for doing the bu- 

• fin eft of your office, but the lees and allowances accul- 
4 tamed and fixed by a£ts of parliament, £s tc. And in 

* all things you lhall well and truly do and execute the of- 
4 fice of a juftice of peace/ Dalt. Juft. If a juftice of 
peace does not obferve the form of proceeding direded by 
ftatutc, it is coram non judice ,' and void : but if he ads 
according tQ the direction of the ftatutes, neither the juf- 

* tices in feffions nor B, R. can reverfe what he has done. 
Jones 170^ The power JF juftices ic mini ft trial when they 
are commanded to do anj thing by a fuperior authority, 
as by the court of B, Ro&c. In all other cafes they ad 
as judges : but they mult proceed according to their corn- 
roiflion, &c, And a juftice is to exercife his authority 
only within the count) *where he is appointed by his commiffion ; 
not in any city which is a county of itfclf or town corpo¬ 
rate, having their proper juftices, £«fr, tho’ in other towns 
and liberties he may* halt * When a juftice of peace 1 
acts to compel another to perform any thing required by 
law, as where he imprifon* or commands any one to be 
imprifoned, <s'c* he cannot ad oat of the jurifdidion of 
his county$ but he may toko informations any where to 
prove offences in the county where committed, and he 
principally refides, or tike 1 recognifance to profecute. 

* 


Cro, Car, 213, And by a late ftatutc, juftices of any 
county, dwelling in a city that is in itfelf a county within 
the county at large, may grant warrants, take informa-* 
tions, make orders, (jf c, at their own dwelling houies, 
tho* out of the county, Ut, 9 Geo, 1. c, 7, 

Alfo juftices of peace may do all things relating to the 
laws for relief of the poor, the palling and puniihing va¬ 
grants, the repairs of the highways, or concerning pa¬ 
rochial taxes or rates, altho* fuch juftices are rated to the 
taxes, within any place where they execute their oftice; 
but no juftice Hull ad in determining any appeal to the, 
quarter-fefiions, from any order that relates to the parifti 
where he is fo charged. Statute 16 Geo. 2. cap, 18. On 
appeals to juftices of peace in the feffions, they are to 
caufe defedts in form in orders, t$c. to be redified with¬ 
out charge , and then determine the matters according to 
the menu of the cafe ; and their proceedings lhall not be 
removed into B. R. without entering into recognifance of 
50/. to profecutc with efteft, and pay colls if affirmed, 
£S tc. by ftatute 5 Geo, 2, c. 19. No certiorari lhall iliuc 
to remove any order, made by juftices of peace of any 
county, &c, or at the quarter-leffions, unlefsit be applied 
for within fix months, and proved on oath that lix days 
notice in writing was given to the juftices, by whom the 
order was made, that they or the parties concerned may 
ihew caufe againft it. 13 Geo, 2, c. 18. A man may be 
a juftice of peace in one part of Yorkjbire, and yet be no 
jufticc of peace in every part of the county ; this county 
being divided into feparate ridings. Hill. 22 Car. J 3 . R, 
Juftices of peace have power by their commiffion to hear 
and determine felonies and trcfpafies, fcfr. 13 Ed. 3# c, 
z. But this is by a fpccial daufe in their commiliion ; 
otherwile they cannot do *t. H, P. C. 1 65. And if a 
commiffion of oyer and terminer iffues to hear and determine 
felonies, that determines the commiflior.s of juftices of 
peace as to felonies, tho* not as to the peace, taV* The 
flat. 1 & 2 Ph. cf M. r. 13. directs juftices of peace to 
take examinations in cafes of felony and murder, and to 
certify them to the juftices of gaol-delivery, fcsfr. iince 
which they forbear to try great felonies. H. P.C. 166. 

Juftices of peace may take an information agninft per¬ 
fon s committing treafon 5 iffue warrants for their appre- 
henfion, and commit them to prifon, Uc. They com¬ 
mit all felons in order to trial; and bind over the prosecu¬ 
tors to the affiles: And if they donotcertily examinations 
and informations to the next gaol-delivery ; or d» not bind 
over profecutors, £s\. they lhall be fined. Dull. c. ir. 
For petit larceny, and fmall felonies, the juftices in their 
quarter- feflions may try offenders ; other felonies being cf 
courie tried at the ailifes: And in cafe of felonies, and 
pleas upon penal ftatutes, they cannot hold cognifance 
without an exprefs power given them by the liatuu ,f >. 

Juftices of peace in their feffions cannot try a caufe the 
fame feffions, without confcnt of parties, £sV. jer iG par¬ 
ty ought to have convenient time, or it will be error. Cro. 
Car. 317, Sid. 334. Nor can the feiiions of juftices re¬ 
fer a matter which ought to be tried, to be dctci mined by 
another feflions; yet they may refer a thing to another to 
examine, and make report to them for their determina¬ 
tion. 2 Salk. 477. The feflions is all as one day, and 
the juftices may alter their judgments at any time while it 
continues. Ibid. 494. 

’Tis incident to the office of a juftice of peace to com¬ 
mit ofienders: And a jullice may commit a perfon that 
doth a felony in his own view, without warrant; but if 
it be on the information of another, he mult make a iv:.i- 
rant under hand and feal for that purpofe. lfujuaue 
iflues a warrant to arreft a felon, and the accuhu^n be 
falfc, the juftice is cxcufcd, where a felony is ct mti.kccd : 
if there be no acoufation, a&ion will lie againft the iuibV- 
1 he,; n. 187. A juftice makes a warrant t.» appr» hand a 
felon, tho’ he is not indicted, he who execute.- uruuni 
ffiali not be puniflied, 1^3 Rep. 76. Cro ];«■:. If 
complaint and oath be made before a juftice of p* -c. 1 , by 
one, goods ftolen, aud that hefufpr*!, th.v .ire in 
fuch a houfe, and fliews the caufe ot his lulfMciac ; the 
jufticc may grant a warranL to the c.»nil.d>le, Ur. to 
fearch in the place fufpeiled, and feize the goods and per- 
fon in whofe cjiflody thev are found, and bring them be¬ 
fore him, Ox fame other jufticc, to g’vcan account.ho.v 
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tic came by them; anti farther to abide fuch order, as to 
law (hall appertain. 2 Hate's Hift. P. C. 114. The fcarch 
on theft: warrants ought to be in the day-time, and doors 
may be broke open hy conftables to take the goods; which 
are to bedepofited in the hands of the (hcriff, tsc. till the 
iv.i ty robbed hath profecutcd the offender, to have refti- 
fution. Ibid . 150, 151. 

A juftice of peace may make a warrant to bring a perfon 
before himfelf only, and it will be goody tho* it is ufual 
to make warrants to bring the offenders before him or any 
other juflicc of the county, fcfr. And if a juftice direfts 
his warrant to a private perfon, he may execute it, 5 
Rep. 60. 1 Salk. 347. If a juftice grants his warrant 

beyond his authority, the officer muftobey ; but if it be 
where the juftice ha? no authority, the officer is punifhable 
if he executes it. Juftices of peace may make and per- 
fuadc an agreement in petty quarrels and breaches of, 
the peace, where the King is not intitled to a fine : tho* 
they may not compound offences, or take money for 
making agreements. Noy 103. Juftices may not inter* 
rtieddle with property ; if they do, aftion lies againft them 
and the officer;, who execute their orders. 3 Salk. 217. 

A jullice of peace hath a diicretionary power of bind¬ 
ing to the good behaviour; and may require a recogni- j 
7.1!tice with a great penalty of one for his keeping of the 
peace, where the party bound is a dangerous perfon, and j 
likely to break the peace, and do much mifehief. Paj'ch. 
1652. 2 Lill.Abr. 131. And where a perfon is tube 

bound to the good behaviour, for default of furciies he J 
may be committed to gaol. But a man giving fecuniy for 
keeping the peace in B. R. or the Chancery , may have ft 
fuper/edeas to the juftices in the country not to take fe- 
curity; and fo where a perfon hears of a warrant out a- 
ga’rnlt him, gives furcty of the peace to any other juftice, 

C ■ t. 

If one make an n (fault upon a juftice of peace, he may 
apprehend the offender, and fend him to gaol till he 
finds lurctics for the peace; and a juflicc may record a 
forcible entry upon his own polfcflion : In other cafes he 
1 nnnot judge in his own caufe. Wood* s Inft . 81. Where 
a man abutoth a juftice by words, before his face or be¬ 
hind his back, in relation to his office, he .may be bound 
to the good behaviour; and if a juftice of peace be abufed 
in the execution of his office , the offender may be alfo in¬ 
dicted and fined. Crump. 149. 4 Rep. 16, To fay of 

a juftice of peace he doth not underjland law, &c. is 
indi&able : And contempts againft juftices are punifhable 
# hy indictment and fine at the fefiions. 3 Mod. 139. 1 

Sid. 144* But abufing a juftice out of his office, by words 
that do not relate to his office, feems to ftand only as in 
the cafe of other perfon*. 

Juftices (hall not be regularly puniftied for any thing 
done by them in leffions as judges; and if a juftice of 
peace be fued for any thing done in his office, he may 
plead the general ijfue , and give the fpecial matter in evi¬ 
dence ; and if a verdict goes for him, or the plaintiff be 
nonfuit, he dial! have double cofts. Stat. 21 Jac. 1 . c. 12. 
Tho* if a juftice of peace is guilty of any mifdemeanor 
in his office, information lies againft him in B . R. where 
be (hall be punilhed by fine and imprifonraeiu. Sid. 192. 
If a perfon be never.funimoned by juftices of peace, to be 
heard and make his defence, be/ore the juftices make any 
older againft him, it is a miibehaviour for which an infor¬ 
mation will lie againft them : but it has been held, that 
it is not absolutely neccffary to fet it out in the order. 
friii. 1 1 Geo. 1, 

The court of B. R . will grant an information againft 
a juftice of peace on motion, for fending a fervant to 
to the Houfe of Correction without fufficient caufe; if the 
juftice do not (hew good caufe, iffc. Mod. Caf. in L. and 
E. 45. 46. And for contempt of laws, £sV. Attach¬ 
ment may be had againft juftius of peace in B. /?. on mo¬ 
tion of the Attorney General, & c. A juftUe of peace fined 
a thoufand marks, for corrupt practices, fee 1 Keb. 7*7. 
if a new commiffion is made and granted for juftices of 
peace , out of which fome of the juftices in the old com¬ 
miffion are omitted, yet what afts they do as juftices are 
lawful till the next feflions, at which the new commiffion 
is publtfhed, and when the new commiffion is publilh- 
ed, they are to take notice of it, and not aft further. 


Moor 187. By granting a new commiffion, difeharge 
der the Great Seal, acceffion of another office, and by the 
death of the King, the power and offices of juftices of 
peace determine. 4 Inft. 165. But till then they are 
empowered to aft in a great many particular cafes by (la- 
tute. r * 

By Stat. 2^ Geo. 2, r« 44. No writ (hall be fued Wfft 
againft any juftice of peace, for any thing done by him in 
the execution of his office, until a notice in writing (hall 
be delivered .to him one month before the fuing out the 
fame, containing the caufe of aftion, (fc. wit hi* which 
month he may tender amends, and if the tender be found 
fufficient, he (hall have a verdift* No fuch plaintiff (hall 
recover againft the juftice, unlefa fuch notice (hall be 
proved at the trial. If the juftice (hall negleft to make 
fuch tender, or (hall make an xnfufficient tender, he may * 
before iflue joined, pay into court fuch fum aj he (hall 
think fit. Where aftion againft a julticc and conftable, 
if there be a verdift againlt the julticc, and the conllaWfi^ 
be acquitted, the plaintiff' (hall 

the juftice, as to include the cofts the plaintiff (hall be 
obliged to pay to the conftable. If plaintiff in any fuch 
aftion (hall recover againft a juftke, and the judge (hall 
certify that the injury was wilfully and maliciouffy done, 
the plaintiff (hall recover double cofts. No aftion (hall 
be brought againft a juftice for any thing done in the exe¬ 
cution of his office, unlcfs commenced within fix month*, 
after the aft committed. By Stat. 26 Geo. 2. c. 27. No 
aft, order, adjudication, warrant, indenture of apprentice- 
(hip, or other inftrument made, done or executed by- 
two or more juftices, which doth not exprefs that one or 
more of them is or are of the quorum t (hall be impeached, 
let afide, or vacated for that deleft only. By the ftature 
24 Geo. 2. c. 55. Where a juftice (hall grain a warrant 
againft a perfon refilling out of his jurifdiftion, a juftice of 
the county, &c. where fuch perfon (hall refide, (hall in- 
dorfe his name on the warrant, which (hall be a fufficient' 
authority to the peifon to whom the warrant was origi 
nally direfted to execute the warrant, and carry the perlon 
before the juftice who indorfed the warrant, or any other 
juftice of the fame county, who, if the offence be bailable, 

(hall take bail for the perfon’s appearing at the next fef- 
fions for the county, Ifc. where the offence was com¬ 
mitted, and deliver the rccognifance and all proceedings 
to the conftable, ftrV. who apprehended the party, to be 
by him delivered to the clerk of the peace of the county, 
tic. where the faft was committed; if the fact be not 
bailable, or the party (hall not give bail, the conftable 
may carry the party before a juftice of the county where 
the faft was committed. 

No aftion lies againft the juftice, who indorfes fuch 
warrant, but only againft the juftice who granted it, if 
caufe. By the Stat. 27 Geo. 2. c. 20. In all cafes of a 
warrant of diftrefc for levying any penalty in (lifted, or 
money direfted to be paid, the juftice or juftices granting 
fuch warrant, may therein order the goods dillrained to 
be fold within a certain time limited in the warrant, to be 
not lefs than four days, nor more than eight days, unlefs 
the penalty or money, with the reafonablc charges of 
| taking and keeping fuch diftrefs be fooner paid. The of- 
> Acer may deduft the reafonablc charges of taking, keep- 
1 ing and felling the diftrefs; and if required (hall ihew the 
party his warrant, and permit him to take a copy of it. 

This not to extend to Stat 7 8 3. c. 34. nor 

1 Geo. 1. c. 6. relating to tkhes. See Statures 26 Geo . 2. 
c. 14. and 27 Geo. 2. c.16. for/ettling fees to be taken 
by juftices clerks. See 1 Geo. 3, c. 13. for amending an 
aft made 18 Geo . 2. concerning the qualification of judices 
of peace, be. * 

[The Editor would have been, mt^ch fuller under this 
head, but for two reafons; firft, the laws arc fo volu¬ 
minous that the nature of this work would not admit fuf¬ 
ficient to be ufcful;—the fecond, that Dr. Bum hath fo 
fully collefted and fo well digefted all the laws relative to 
the office and duty of a juftice of peace, that every one 
who is defirous of being acquainted with this pan of the 
law is, or ought to be poffcffed of that very valuable 
work, which renders it wholly unneceffary, here, to en¬ 
large on the Ihbjeft.] 
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V fluttfcca Of #C*ttC toftltfn IWbrrtfCS, (jnfthiarii ad 
' pit cm infra liber tain) Are fuch in cities, and other cor¬ 
porate towns* as the others are of the county ; and their 
authority is all one within the feveral territories and pre- 
cindls, having befidcs the affife of ale and beer, wood, 
victuals, 0 ) 7 . 27 H. 8. ci 5. But if the King grant to a 

corporation, that the mayor and recorder, bV- fhall be 
jnjlices of peace within the city; if there be no words of 
cxclufion,y«/?/t « of the county have concurrent jurifdi&ion 
with them; and the King, notwithftanding his charter, 
may grant % commiflion of the peace fpccially in that city 
qr county. 2 Halit Hift . P. C. 47. Alfo where the 
jufiices of any corporate town, deny doing right; jufticet 
cf the peace of the county may inquire into it, as hath 
been lately adjudged. Mod, Caf. 164; The jufticet of 
* peace in cities, or towns corporate, may commit perfons 
apprehended within their lib^ties to the houfe of correc¬ 
tion of the county, bV« wlJch perfons fhall be liable to 
th^iiKcorretlion and punimment, as if committed there 
«i^i n jgpg yunrv- St at. 15 Geo, 2. c, 24. 

Jufticet of cities and corporations, are not within the qua¬ 
lification ad. 5 Geo, 2. c, 18. Sec Mayors. 

Jiuftices of £rafl»ba(ton> Were jufticet appointed by 
King E !. 1. during his abfence in the Scotch and French 
wars. They were fo ftiled, fays Hollingjhed , of trailing or 
drawing the ftaff of juftict j or for their luminary pro¬ 
ceeding, according to Sir Edward Coke, who tells us, they 
were in a manner jufticet in eyre ; and it is faid, they had 
a baft on f or ftaff delivered to them as the badge of their 
office, fo that whoever was brought before them was traile 
ad bafton, traditut ad baculum ; whereupon they had the 
name of jufticet dr trail-baft on, or jufticiarii ad trahendum 
cjfcndcntes ad baculum vel bafton. Their office was to 
make inquifition through the kingdom on all officers and 
others, touching extortion, bribery, and fuch like griev¬ 
ances $ of intruders into other mens lands, barretors, rob¬ 
bers and breakers of the peace, and divers other offenders; 

* uj^llheans of which inquifitions, fome were punifhed with 
death, many by ranfom, and the reft flying the realm, 
the land was quieted, and the King gained great riches 
rewards the fupport of his wars. Mat. Weftm . Anno 1305. 
A commiflion of trail bafton was granted to Roger de Grey, 
and others his afl'oeiates, in the reign of King Ed, 3. 
Kpehn. Glojf. 

3 lufcce*ftcat, Is the higheft court that is held in a 
fore ft, and is always held before the Lord Chief Juftice in 
Eyre of the foreft, upon warning forty days before; and 
there fines are fet for offences*, and judgments given, (Ac. 
Mamvood's Foreft Law , cap, 24. The fine and amerce¬ 
ment of the jufticet in tyre , for falfe judgment, or other 
trefpafs, fhall be aflefl'ed by the faid jufticcs upon the 
oaths of knights, and other honeft men, and be eftreated 
into the Exchequer. Stat, 3 Ed, 1. c, 18. And jufticet 
in eyre fhall appoint a time for delivering in all writs by 
the ihcriff, £s 7 . 13 Ed. 1. c, 10. See Black, Com, 3 V. 

72. 

3 ulMcfar» or 31 u{lfrict f ,(Fr. juftitierj A juftice, or 
jufticier . The Lord Bermingham , jufticitr of Ireland, 
Baker’s Cron. Angl. fol. 118. 

The whole jurifdiftion which is now diftributed among 
the feveral courts of Weftminfter-Hall , feems in the fir ft 
reigns after the conqueft to have been lodged in one 
court, commonly called the King’s court, where juftice 
is faid to have been adminifered ibmetimes by the King 
l^jmfelf in perfon, and fometimes by the high jufticier, 
who was an officer of very great authority, and ufed in 
the King’s abfencc beyond fea to govern the realm as 
vice-roy. 2 Hawk, P, C . 6. 

The firft jufticiaries aftcr\he conqueft were Odo bifhop 
of Baieux in Normandy, half brother by the mother to 
the conqueror, and Wiliam Fitz-Qsborn, who was vice¬ 
roy, and had the fame power in the north that Odo had 
in the fouth, and was the chief in the conqueror’s army. 
Brady t Preface to the Norman Hiftory 151, (B). Dugd. 
Cbron . Series 1. 

The next jufticiaries were William F.arl of Warren in 
Normandy, a great commander in the battle again ft Ha¬ 
rold, and Richard de Btnefa&n, alias Richard de Tone- 
bridge, fon to Gilbert Earl of Brian in Normandy, and 


werft cCnftitutcd J11 1073* Brady's Preface, Ki. 

(B.) Dugd. Cbron. Senes 1. 

In a gieat plea between Lanfrank and the faid Odo, 
Gotsfrid bilhop of Conftance in Normandy, was jufticiary. 
Brady's Preface, (Ac. 151. (C). Dugd. Chrcn. Series 1. 

In the beginning of William Rufus, Odo was again 
jufticiary. William de Carilefo bifhop of Durham, a 
Norman, fucceeded Odo, and then followed Ranulph 
Flambard in 1099. Afterwards in the reign of H, 1. in 
1100. Hugo de Bocland, a Norman, was .jufticiary, and 
after him his fon Richard Bafftt ; then Roger bifhop 
of Salisbury, was jufticiary and chancellor. The next, 
in the time of King Stephen, was Henry duke of Nor¬ 
mandy, afterwards King Henry II. And in Henry the 
Second’s time was Robert de Bello Monte earl of Lei after 
in 1168, but Alboric de Fere carl of Outfits, is faid to have 
been jufticiary before him; and after earl of Lei after, 
Richard de Lucie was made jufticiary; after him in 
1180. Ranulph de Glanvil , that famous lawyer was made 
jufticiary; after him, Hugo de Putaceo, commonly cal¬ 
led Pufus, Putac , or Pudfey, nephew to King Stephen 
by his filler, was made jufticiary in the north parts be¬ 
yond Trent ; and William de Longo-Catnpo , or Long- 
Champ, bilhop of Ely , was at the fame time !>y Richard 
the Firft, made jufticiary on the fouth parts of this fide 
Trent. Then, after the deprivation of William bilhop of 
Ely, Walter archbifhop of Raven in Normandy, was made 
jufticiary of all England. Brady's Preface, (sic. 1^1. 
(D) (E) (F) 152. (A) (B) (C). See Dugd. Chrcn, 

Series l, 2, 3, 4, 5. 

Willmm Long-Champ bifnop of Ely, chief jufticiar and 
lord chancellor to Rie. i. Speed. 47 3. Fit*. Peter, chief 
jufticiar in the firft of John. Ib. 487. Hubert de Burgh 
earl of Kent, chief jufticiar. 1 if. 3. ]h. 5.'3. And 

after him, Stephen Segrave, Ib. '521. The chief jufticiar 
was the minilier of regal command in the abfence of the 
King. Ib. 513. 

Towards the latter end of the Norman period, the power 
of the grand jufticiar was broken, fo that the Aula Regn, 
which before was one great court where the jufticiar pic- 
fided, was divided into four diftindt courts, viz. Chan¬ 
cery, Exchequer, King’s Bench, and Common Pleas. 
Gilb, Hift. View of the Court of Exchequer 7. cites Madd, 
2, 4. it determined about the 45 H. 3, Brady's Preface, 
(Ac . 154. b . 

The chancellor was the firft in order on the left hand 
of the jufticiary, and as he was a great perfon in court, 
fo he was in the Exchequer; for no great thing patted 
but with his confcnt and advice; nothing could be fealed 
without his allowance and privity. But the jufticiary 
furmounted him and all others in authority, and he 
alone was endowed with and exercifed all the power 
which afterwards was executed by the four chief judges, 
viz. the Ch. Juft, of B . R , the Ch. Juft, of C ,. B. the 
Ch. B. of the Exchequer, and the Matter of the Court 
of Wards. Brady's Prefate to the Roman Hiftory 15$. 
(B). As long as the power of the jufticiar continued, 
the Aula Regis was one court, and only diftinguilhed by 
the feveral officers; for all the officers were united under 
the jufticiar, and he was rhe governor and fuperinten- 
dant of the courts. Gilb. Hift. View cf the Exchequer to. 

3 hftfCiatU 0 , Judicature, prerogative. Cowell. 

3 lufticfes, Is a writ directed to the flieriff in fome 
fpecial cafes, by virtue of which he may hold plea of 
debt in his county court for a large fum ; whereas other- 
wife by his ordinary power he is limited to fums under 
40/. F. N. B . 117. Kitcb . 74. It is called juftiiies, 
becaufe it is a commiflion to the iherifF to do a man juftice 
and right, beginning with the word juft ides , (Ac. Brad. 
lib.\. makes mention of a juft icies to the flieriff of London, 
in a calf of dower; and it lies in account, annuity, cuf- 
toms and fervices, (Ac. New Nat. Br. In debt, the 
writ runs thus; The King , to the jhsrijf of S. greeting : 
W* command you, that you juftice A. fi. that juftly and 
without dclai be. render to C. D. five pounds, which to him 
he enveth, m it is faid, and as reafanably be can /hew, that 
he ought to render him ; that no more clamour there face may 
hear, for default of juftice, Arc. 

31 ulttfiabic Sec Umiiuk ,, and Black. Cm. 

4/'. 178. 3!uft ideation, 
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^uCtiftcatiOlt, (juftfcatio) h a maintaining 07 {hewing 
good reaion in court why one did fuch a thing which he 
iv called to anfwer. Broke * And pleas in juftijkation are 
to fet forth fome fpccial matter whereby the party juft ifes 
what he hath done, concerning lands or goods; as that he 
did it by authority: and this may be by the lawyer from 
another perfon; wherein to make it right, there muft be 
good authority, which is to be exactly purfued. Sbep. Epie. 
1041. Juftfication may be in trefpafs, and under writs, 
procefTes, (Ac. But a perfon cannot jujiify a trelpafs, unlefs 
he confefleth it \ for he ought to plead the fpecial matter, 
and confefs and jujiify what he hath done: and where it 
cannot be pleaded, jujhfication may be given in evidence. 

3 Salk, at8. Where a defendant juftifies in trefpafs, on 
his poffeflion, by virtue of any eftatc, he muft Ihew his 
title; but when the matter is collateral to the title to the 
land, it is otherwife. 2 Mod. 70. If a lheritf, or other 
oriicer, jufifes by virtue of any returnable writ, he is to 
{hew that the writ was returned ; tho' he need not if the 
writs are not returnable writs. 1 Salk, 409. And it muft 
be {hewn from what courts the writs iffued. Ibid . 517. 
Juftification may be by the command of an officer, to aid' 
him, (Ac. 2 Ntf. Abr . 1067. 

When the ad ion concerns a tranfitory thing, if the 
defendant jujiify the taking or doing in one place; it 
is a jiff 1 at ion in all places : if the action concern a 
local thing, a jujhfication in one place is not a jujhfication 
in another place ; for in the former cafe the place is not 
material, but the meer doing or taking of the thing is the 
fubftance ; and in the latter the place is material, as the 
defendant may be able to juftify as to one place, and not 
in another. Pafih. 24 Car. B. R. 2 Lilt. Abr. 134 
J f the matter of jujhfixation is local, there the de¬ 
fendant ought to liiew the caufe fpecially, and uaverfe 
the place ; "but not where it is tranfitory. Cro. Eliz. 667. 
if one have corn upon the Jandu of another, and he take 
ir, and the owner of the ground fues him, he muft jujiify, 
and may not plead Not guiltjr. 5 Rep. 85. In attion 
for entering a clofe, and taking corn ; the defendants 
may jujiify they did it as fervants to the parfon ; and that 
the corn was tithe, fevered from the nine parts, (Ac. 2 
Keb . 44. A man may plead in juftification, that land 
is his freehold, on making an entry thereon, (Ac. That 
one entered a houfe, to apprehend a felon ; or by warrant 
to levy a forfeiture ; to take a dil'trcfs, [Ac. And in af 
fault, that he did it by necefiity, (Ac. Lib. Ent. Words 
fpoken may be juftified, becaufe fpoken in a legal way ; 
and for words the defendant may juftify in an adion ; but I 
notin an indictment, (Ac. 1 Danv. 162 , 3 Salk. 226. 

A jujhfication (in other words) is a fpecial plea in bar; 
as in adions of aflault and battery, fan ajfault demtfne, 
that it was the plaintiff's own original aflault ; (or rather, 
that the plaintiff firft, with force and arms, aflaulted the 
defendant, and he defended himfelf, and therefore, if 
any damage happened to plaintiff*, *twas owing to the af- 
fault lie made on defendant, and in his ncceffary defence) 
in trefpafs, that the defendant did the thing complained 
of in right of fome office which warranted him fo to do; 
or in an adion ct flander, that the plaintiff* was guilty of 
fuch or fuch a crime, and therefore he the defendant, 
{poke the words. See Blacky Com. 3 V. 306. Com. Dig. 

5 V. 69, 319, (Ac. There is a jujifable homicide, br, 
and jujtifiable ajjauh . See Ajjault. 

3 >ufttficntO? 0 , (jififeatores) Are a kind of compur¬ 
gators, or rhofe that by oath juftify the innocence, or oaths 
of others; as in the cafe of waging of law : and die read 
in Spclman, who iea\ es this word without explication-— 
Will. Rex Anghct II. Camerario (A juftificatpribus fuss, om¬ 
nibus Juis fidcli bus Korf. Salutem : in quirt te per comitatum 
fuss jujliu* hujitj'iuodi forisfacluram haberet tempore patris 
met, Jive Abbas Rtunfur, (Ac. 

Jhlftffpzng 11’ * man is arrefted, and puts in 

bail, the defendant’:’ attorney mayexcepi againft the bail, 
as being, in his opinion, infufficient. in"fuch cafe, the 
bail (or other bail in their place) muft juftify themfelves 
iu court, or before a commiflioner (for taking bail) 
in the country, by fwcaring themfelves houfe-keepers, 
and each of >tl>Ciii to be worth double the fura for which 


they are bail, after payment of all their debts. See the 
Booh of Brattice, and Black. Com. 3 K. 291. 

3 Buim{n, Was anciently ufed for a judge, and fome- 
times for a ftatute, law, or ordinance. Ricbardus Dei 
Gratia, feiatis, nos, de communi proborum virorum confilio, 
feciJJ'e h&s juftitias fubferiptas. Hove den, p. 666. 

JuJlitia, Is often taken for jurifdidion, or the office 
of a judge. Leg. Edna. Conf. cap . 26. juftitia cognej- 
centis latronis, jua (ft de bomine fuo. 

JuJlitia, He who now is called juftitiarius was for¬ 
merly called juftitia, i. c. a judge. Leg. H. i. cap. 42. 
A Rege vel juititia ejus, vel a communi utrorumque domin' 
fubmoneatur. 

Jtiftirifl* facerc. Is to hold plea of any thing. Mr. 
Seldcn , in his Notes upon Eadmerus , (mentioning that 
plea which was held at Piytendcn between archbifhop 
Lanfranch and Odo bifhop of 'bay tux,) tells us, Huic pla- 
cito iuferfue runt Goisfredus A ifeopus Conjtantienfis , qui in 
loco regis fuit, (A juititiam ilkim tenuity L anfranjp fltp if- 
copus qui ut dittum eft placitajffcx tAN"WStiqjpvit, 

(Ac. 

Juftitfum, A ccafing from the profecution of law, 
and exercifing juftice in places judicial. Co-well. 


K. 

K A I A, A key or wharf: Area in littore one ran da- 
rum cttque exoner andarum navi urn cm fa , e lufripattis 
talmiis trabibujquc ( 'eluvium tnftar ) firmata. Spelm. 

ftahl£Wtn Pot ton urn quod k,:ia; nomine exigit uln.i- 
riu r: The toll-money paid for loading or unloading goods 
at a key or wharf. Pat. 20 Ed. 3. See Key. 

J&nlCUlUr ^ontb Confifts of ihirfy or Lhirty-oue days, 
(except February, which hath but eight an J twenty, and 
in a leap-year nine and twenty) acceding to the Kahn- 
dar; twelve of which months make •* >car. Slut, i f 
Car. 2. c. 7. 24 Geo. 2. c. 23. 25 Geo. 2. c. 30. 

&AlCUfct’, Rural chapters or conventions of the rural 
deans and parochial clergy, fo called becaufe formerly 
held on the kalends, or ffrft day of every month. Paroch . 
Antiq . 640. 

ItkienlHS, The beginning of a month, lAc. See Ca¬ 
lends. 

fomtref. According to the defeription of Mr. Hum¬ 
phrey Lloyd , out of the laws and ordinances of Howeldda , 
a kantreff had its denomination from one hundred towns, 
and fignifies as much, under which were contained fo 
many commots, which the Weljb call cmsmtnnvd, and fig¬ 
nifies provincia or regie, And confifteth of twelve manor* 
or circuits, and two townfhips. We find the word men¬ 
tioned in Mon. Angl. 1 part, fol. 319. thus- Le pri¬ 

ms er Conquerear de trois kantref de la ter re de Brecknock, 
efioit Bernard de Nefmarch Norman; See Cantred. 

fttttftc, Carite, The religious called their heft con - 
vcntual drink, or their ftrong beer, by this name; becaufe 
after meals they ufed to dritfk their pocula caritatis , or 
ad caritatem , /. t, their grace-cups, in this bell liquor. 
Cowell. 

ftarfe, (Sax) Is a man, and with any addition), a fer- 
vant or clown ; as the Saxons called a domeftick fervant, 
a huskarle : from whence comes the modern word churL 
Dotnejd. 

SUrrata foetti, A cart-load of hay. Mon.Ang. tom . 1. 
p. 548. See Caretta. • 

ftap* See Key. • 

itebbara, (or Cullers) Thb refufe of iheep drawn out of 
a flock, owes rejicula. Cooper’s Thefatur. 

jkcciage, ( killagium ) A privilege to demand money for 
the bottom of Blips refting in a port or harbour. Rut. 
Pari.. 2i Ed. 1. * 

fteeimen, Are mentioned among mariners, feamen, 
&c. in the St at. 7 ef 8 IV. 3. c. 21. 
tkeelC, To carry coals, 

Htcep, A ftnmg tower or hold in the middle of any 
caftlc or fortification, wherein the befiegedmakc their h;it 
efforts of defence, was formerly in England called a Lip : 
and the inner pile within the qaftle of Dover, created by 
K. Hen. 2. about the year 1153. was termed the Kings keep : 

io 
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float Windfor , tfc. It feems to be fdmething of the na- fterncLlatUS, Fortified or embatteJed, according to the 
lure with what is called abroad a Citadel,' old faftiion; and the Duke of Lantafitr claimed to him 

fittepet of the JFojtft, (Cuftos Forefeet) Or chief warden and his heirs, Cnflrum fuum de Hatton Kcrnellatum. 31 
Of the forell, hath the principal government over all ofii- Ed, 3, PL de quo Warrant, apud Ccftriam, And we read 
cers within the foreft; and warns them to appear at the Caftrum duplici tnuro Kcrnellatum, &\\ Burnt, 1 hitch* 
court of jujlice feat, on a general fummons from the Lord Comw. 

Chief Juft ice in Eyre. Mamvood, Part, \, p. 15O. ftcWC0, Idleperfon.% vagabonds. Ordin. Hibttn. 3c 

Steeper Of tl;e i^cat^cal, (Cujlosmagni figilli) Is a Ed, 3, m, II, 12. 

Lord by his office, ftiled Lord Keeper of the Grrat Seal of ftebctC, A cover or vcJTirl afed in a dairy-lioufe for milk 
'u^Eugiand, anti is of the King’s Privy Council: Through or whey. Paroch. Amiq. png. 386. 

fftc^hamh pafs all charters, commiffions and grants of the fUf, {Kaia iri caya, Sax. Leg, Tcut. Kay,) A wharf to 
King, under the Great Seal ; without which feal many of land or fhip goods or waits at. The verb (aiare, in old 
thofe grants and commiflk>ns are of no force in law, for writers, fignilies (atconling t o St align) to keep in, ot 
/he King is by interpretattton of law a corporation; and reftrain ; and fo is the tank or ground j are inadr, 

palfeth nothing but by the (I^tat Seal, which is as the pub- with planks and polls. Cowell . 

lick faith of the kingdom, il th»* high eftt-em and repu- The lawful keys ,md wharfs for lading or landing 
ration juilly attributed there J. The Great Seal ennfifts of of goods belonging to the port of London, are Cbtfter's 
rwjdTffife^ljipns, one b cing^ Tve very feal iifclf with the ef- Key , Brewer* t-Kty, Gulley-Key, Wool-Dock, Cuftom - 
tigics ihe’fuflf "AlfWPJ^ar on it; the other has an im- boufr-Kcy, Bear-Key, Porter'* -Key, Sab's-Key, Wig* 
preffion of the King’s arms in the figure of a target, for gads-Key, I'oungi-Kru Ralph*\s-Key, Dice-Key , Smart*** 
matters of a fmallcr moment, as certificate?, or. that Key, Somers's-Key, Hammond s-Key, Lyrrt'i-Ky, Botolpb - 
are ufually pleaded fub pede figilli. And anciently when Wharf, Grant's-Key, Cotk'^Kty, and Ficjh-Wharfi 
the King travelled into France or other foreign kingdoms, belides BUhngfgate, for landing of filh and fruit; and 
there wi re two Great Seals ; one went with the King, and Bridgchoufe in South ward for corn and other proviiion, 
another was left with th- Cvfios Regnt , or the Chancellor, fjc. but for no other goods or merchatidife. Deal boards 
&c. If the Great Seal be altered ; the fame is notified in malls and timber, may be landed at any plate between 
the Court of Chancery, and public k proclamation made Limehoujr and PFrfinu niter ; liw owner firlt paying or com- 
thereof by the fhcrifrs, &e. 1 Hale's Hft. P. C. 171, pounding for the cuftom■», and declaring at what place he 

174. The Lord Keeper of the Great Seal* by llatutc 5 will land them. Lex M> rt.it, 13 z, 133. St.it. 13 tA 14 
El in. c. 18. hath the lame place, authority, prebend- Car,?, c. a. fed. 14. Rot. Scac. ly Car. 2. 
ncnce, jurifditrion and execution of laws, as the L f >rd btejMgC, {Kaiagiu/u.) Tne money or toll paid for load- 
Chancellor rf England hath, and he is conftitutcd per tra- ing or unloading wares at a bey or wharf. Rot. Par. 1 
ditionem rtutgni Jtgilli, if'e. and by taking his oath. 4 Edw. 3. m. 10. and 20 T,dw. 3. »t. I. 
lnfl. 87. Sec Lamb. Arehdon. 6,. 1 Roll. Abr. 38 5. The ftepkC, or ftcclc, {Cadi or Crules,) A kind of long- 
Lord Chancellor or Lord Keeper, i& fupmur, in point of boats of great antiquity, mentioned in hat. 23 Hen. 8. c. 
jv^edency, to every ttmpor.d lord. Slat. 31 Hen. rf. c. 18. Longer naves quibus Briltanniam primo mgreffi funt 
10. S cc Black. Com. 3 V. 71. Saxones ♦ Spel. 

fueper Of the fSfttbp ^»cal, (Cttfios privati figilli) ftepng, Five fells, or pelts, or iheep-ikins with their 
Is that officer through whole hands all charter , paidons, wool on them. Cowell. 

tSr. pafs, ligned by the King, before rhey come to the RefUS, fecp0, A guardian, warden, or keeper.-- 

(.treat Seal; and forte things which do not pafs that feal Nolo ctiam quodaliquis fenefehaLus , tonftabularius, balltvus , 

at all: he is aifo of the Privy Council, but vva* anciently keys* Jive forrftarius, ferviens, vel Venator- - per terras 

called only Clerk of the Privy Seal after which lie was eorum venientes, ah ipfis nec ab hominibus fuis pafeantur. 
named Guardian del Privy Seal', and hilly. Lord Privy Mon. Ang. tom. 2. p. 71. In the Ifle of Man, the 24 
feal, and made one of the great officers of the kingdom, chief commoners, who are as it were confervators of the 
12 id. 2, c. if. Rot. Pari. 11 H. 4. St at. 34 H. 8. liberties of the people, are called Keys of the illand. ■ 
c. 4. The Lord Privy Seal is to put the feal to no grant ftfcl)€U> A cake; It was a good old cuftora for god- 
wiihont good warrant $ nor with warrant, if it be againft fathers and godmothers, every time their god-children 
law, or inconvenient, but that he firft acquaint the King afkcd them bluffing, to give them a cake; which wai 
therewith. 47^.55, The fees of the clerks under the called a God's Kichell. It is Hill a proverbial faying in 
Lord Privy Seal, for warrants, <s c. Vide Stat. 27 H. 8, fome counties, Afk wy biffing, and 1 wtll give y:u forte 
Stc Privy Seal. plum-cake, Cowell. 

&cepcr of tbc Couch* I2 Hen. 6 . 14. Seems to be that UtObc;, Signifies one that badges, or carries corn, dead 
officer in the King’s Mint* at this day called the hhjur of viclual, or other mcrchaadife, up and down to fell. 
the Afjay. Sec Mint. Stat. 5 Elix. c, 12. They are aifo called kiddiers , 13 

ticrpcrc Of t££ JUbcrtfts Of &nglant>> By authority El. cap. 25. 
of parliament. Vid t Cujtodes Libert atis. ftlODic* iUDcl, or fertKf, ( Kidellus ,) A dam, or open 

liCUtwl, An ancient barony, written Concangitm. MS. wear in a river, with a loop or narrow cut in it, aecom- 
ftennctO, A fort of coarfc Welch cloth , mentioned in modated for the laying of weds or other engines to 

the Stat* 33 //. 8. c. 3. catch fifli. 2 Injl. fd. 38. Anguftias, machines five in* 

fccvbm, Signifies a cuftom to have a cart-way; or a gtnia in fuminibus pojita actfalmones altofque pifees inter * 
commutation for the cuftomary duty for carriage of the cipiendos . Fifhermen corruptly call them kettles. The 
lord’s goods. Consul. word is ancient, for in Magna Chart a, cap. 24. we read 

* feerltd litre tomum^ (From Lat. Crena, a notch) To thus, Omnes kidclli deponantur de cattro penitus per Tha- 
build a houfe formerly wiih*a wall or tower, her netted with mefiam Cf Medewcyam per Mam Angliam , nifi per cofte* 
crannies or notches, forxhe tetter convenience of Ihooting ram marh. And in a charter made by King John, power 
arrows, and making othur defence. Du Frefne derives was granted to the city of London , De kidellis amovendis 
this word from quarnellus, or quairenettus, a fourfquare per v hamejiam Medewcyam. 1 Hen. 4 . cep. 12 . it was 
hole or notch; uMbmene patent juarnelli five fencflr<e : accorded, inter alia. That a furVey Ihould be made of the 
And this form of walls and battlements for military ufes wears, mills, ftanks. Hakes, and kidtls , in the great ri* 

might poffibly have its name from quadtettus a foiir-fquare vers of England. Inq. capt. apud Berk 15 Nov. 1 Elix. 

dart. It was a common favour granted by our Kings in poft mortem Tho. Fyndcrn, iSc. Et fust feifitus de un» 
nucient times, after caftles were demolished for preven-t kidello vocat. a were, ac de libera pij'caria in Potlek. 
tion of rebellion, to give their chief fubjefts leave to for- Lfc* Bundello, 3. They are nowcalled kettles , or kettle 
lify their manfion^houfes with kemelled walls.- Licen- nets , and arc much ufed on the fea-coafts of Kent and 


' rim dedimus Johanni de H. Quod igfe manfttm fuumde B. Wain. Cowell. 

in Ctm. &c. Metro de petra 13 mice firmare & ker- fitibnappiflg. Is the Healing and conveying away of a 
nt llarr Dot, te Sept * 1312. Faroch. Amiq. man, woman or child ; auid is an offence at Common law, 

353, puniffiable by finer pilloiy, 13 c. Raym 474. Aifo if a 
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Jfoafter of a Hup, t&c. 'ffiall, during Kb Wing abroad, foitfe 
any man alhore, and willingly leave Kim behind* he (ball 
fuffer three months imprifonment. iz tf 12 W, 3. a 7. 
But the party thus injured may maintain an a&ion againft 
the party offending, for damages fuftained on occafion of 
fuch treatment, and is not bound to procecdon the ftatute. 

According to Blackftont, this is unqueftionably a Very 
heinous crime, as it robs the King of his fubjedts, baiiifoes 
a man from his country, and may in its conferences, be 
produ&ive of the moft cruel and difagreeable hardlhips; 
and therefore the Common law of England has puniihed it 
with fine* imprifonment and pillory- Raym . 474. 2 

Show. 221* Skinn, 47. Comb. 10. See aifo the 11 
c. 7. and Black, Com. 4JY 219. 

ItilOCtbail, a veffei of ale, tsV. containing the eighth 
part of an hoglhead. 

ittlbctb, Was an ancient fervilc payment pade by te¬ 
nants in Imfbaadry.-Kilketh pro quaiibet bundrtda 2 

dtnar, MS. V. Cowell. 

ftliUgimn, Keelage. Cowell, 

J&tilptbftalUotl, Is where lords of manors were bound 
by cuftom to provide a ftallten for the ufe of their tenants 
mares. Spelmans Cliff. 

ftiitl). Ac omnes mmuaks redditm de quadam con/uetndine 
iff, d 5 Y. vocat kilth* Pat . 7 Elite* 

Are a certain body of perfons of kin or re¬ 
lated to each other. There are three degrees of kindred 
in our law; one in the right line defeending, another in 
the right line afeending, and the third in the collateral 1 
line ; and the right line defeending, wherein the kindred 
of the male line are called Agnati , and of the female line 
Cagnati , is from the father to the fon, and fo on to Irs 
children in the male and female line ; and if no fon, then 
to the daughter, and to her children in the male and fe¬ 
male line; if neither fon nor daughter, or any of their 
children, to the nephew and his children, and if none 
of them to the niece and her children; if neither nephew 
nor niece, nor any of their children, then to the grand- 
fon or grandaughter of the nephew; and if neither of 
them, to the grandfon or grandaughter of the nieefe; and 
if none of them, then to the great grandfon or great gran- 
daughtcr of the nephew and of the niece, &c, & fic ad 
infinitum. 

The right line afeending is dirc£Uy upwards; as from 
the fon to v the father or mother; and if neither father nor 
mother, to the grandfather or grandmother; if no grand¬ 
father or grandmother, to the great grandfather or great 
grandmother; if neither great grandfather or great grand¬ 
mother, to the father of the great grandfather, or the 
mother of the great grandmother ; ana if neither of them, 
then to the great grandfather's grandfather, or the great 
grandmother's grandmother; and if none of them, to 
the greatgrandfather’s great grandfather, or great grand¬ 
mother's great grandmother, 1 st-fa in infinitum. The | 
collateral line is either defeending by the brothet and his 
children downwards, or by the uncle upwards: It is be¬ 
tween brothers and fiffers, and to uncles and aunts, and the 
reft of the kindred, upwards and downwards, a-crofs and 
amongft themfelves. 2 KelJ.Abr. 1077, *078, 

If there are no kindred in the right defeending line, the 
inheritance of lands goes to *the collateral line; but it 
never afeends iu the right line upwards, if there are any 
kindred of the collateral line, though it may afeend in 
that line : And there is this difference between the right 
line defeending and the collateral line; that the right of 
representation of kindred in the right defeending line 
reaches beyond the great grandchildren of the fame pa¬ 
rents ; but in the collateral line, it doth not reach beyond 
brothers and fillers children; for after them there is no 
reprefentation among collaterals. 

In the right afeending line the father or mother arc al¬ 
ways in the fir ft degree of kindred; and by the Civil 
law, if the fon died without ilfue, his father or mother 
foccecded, and after them his brother or filler, unde, 
aunt., &c. But in cafe of purchafe by the fon, if he died 
without iffue, his father or mother could not inherit, but 
bis brothers and fillers, '&c, by which it appears, that the 
fathej cannot iucceed the fon immediate’y, though he is 
the next of kin. It is a conftant rule in the collateral line, 
that thofc who arc of the whole blood arc lirll admitted; 
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but after brothers and fifths children, the neafofi iff de¬ 
gree in kindred is to be confideredj and not whether they 
are pf the whole or half blood; as for inftance; there 
were two brothers of the whole blood, and one of the 
half blood, tbofe of the whole blood died, each of them 
leaving iffue a fon, then one of the Tons died without iffue j 
in this cafe his uncle of the half blood lhall be admitted 
before the other furviving fon of his brother by the whole 
bjood: yet if a man purchafe lands and dies without ifiue« 
it lhall never go the half blood ip the collateral line; tho* 
it is otherwife in cafe of a defeent from a common zr 
cellor. 

The children of the brothers and fillers of the half 
blood, lhall exclude all other collateral afeendents, as 
uncles and aunts, and all r^notcr kindred of the whole* 
blood in the collateral line abut then the brothers of the 
hall blood, and their child&n, lhall fucceed equally par 
fiirpes, and not per capita, according to the diflii^taitym- 
ber of their feveral perfons. 

There are feveral rules to know the degrees of 
kindred; in the afeending line, take the fon and add 
the father, and it is one degree afeending, then 
add the grandfather, and it is a fecond degree, a 
perfon added to a perfon in the line of consan¬ 
guinity making a degree ; and if there arc many perfons, 
take away one, and you have the number of degrees; 
as if there are four perfons, it is the third degree, if five 
the fourth, fsc. fo that the father, fon, and grandchild, 
in the defeending line, though three perfons make but 
two degrees; to know in what degree of kindred the Tons 
of two brothers ftand, begin from the grandfather and 
defeend to one brother, the father of one of the fons, which 
is one degree, then defeend to his fon the anceftor’s grand- 
fon, which is a fecond degree; and then defeend again 
from the grandfather to the other brother, father of the 
other of the funs, which is one degree, and defeend to^ 
his fon, £srY, and it is u fecond degree; thus reckoning 
the perfon from whom, the computation is made, it ap¬ 
pears there are two degrees, and that the fons of two bro¬ 
thers are diftant from each other two degrees: For in what 
degree either of them is diftant from the common ftock, 
the perfon from whom the computation is made, they are 
diftant between themfelves in the fame degree; and ip 
every line the perfon mull be reckoned from whom the 
computation is made. If the kindred arc not equally 
diftant from the common ftock; then in what degree the 
moft remote is diftant, in the fame degree they are dif¬ 
tant between themfelves, and fo the kin the moft remote 
maketh the degree; by which rule, I, and the grandchild 
of my uncle, arc diftant in the third degree, fuch grand¬ 
child being diftant three degrees from my grandfather; 
the neareft common ftock. Wood's Infi, 48, 49. The 
Common law agrees in its computation with the Civil and 
Canon law, as to the right line; and only with the 
Canon law as to the collateral line. Ibid, Sec Black . 
Com. 2 P, 205. • 

&trtg, (Rex, from Lat. Rego to rule, in Sax. Cymng or 
Coning) Is a monarch or potentate, who rules finely and 
fovereigply over a people ; or he that has the highofe power 
and rule in the land. The King is the head of the com¬ 
monwealth ; and the learned Bratfon tell us, Rex eft vi- 
carius inf mini/ter Dei in terra , omnes quidm fub eo, & ijje 
fub nulla niji tantum fub Deo . £ra&. lib. I, c. 8. But 

our King on his coronation, takes an oath of the following 
purport, viz. To govern the’Jjeople of this kingdom, ac¬ 
cording to the ftatute,s in parturient agreed on, and die 
laws and cuftoms of the fame ;*to his power to caufe law 
and juftice in mercy to be executed in all his judgments 1 
to maintain to the utmoft of* his power the laws of God, 
the true profeflion of the gofpel,* and the proteftant re¬ 
formed religion eftablifhed by law; and preferve to the 
bifhops and clergy their rights and privileges, as by law 
are appertaining to them: this is the obligatory oath of 
our Kings, as regulated to be taken by l W. £sf M. c. 6. 
And the coronation oaths, in former times, were undoubt¬ 
edly a contra# between die King and the people in this 
nation. 

The nature of the government of our King, fays Pom- 
te/cue, is not only regal , but political: If it were merely 
the former, regal, he would have power to make what 
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alterations he plcafed In our law, and Jmpofe taxes dhd 
Other hardlhips upon the fubjeft, whether they would or 
ho; but bis government being political , he cannot change 
the laws of the realm* without the people confent 
thereto, nor burthern them againft their wills. For- 
iejeue's Laud. Leg, Angl. 17. * It is alfo fa id by the fame 
Writer, that the King is appointed to proteft his fubjefts 
in their lives, properties and laws; for which end and 
rurpofe he has the delegation of power from the people : 
likcwjfe*our King is fuch by the fundamental law of our 
v land ; by which law the mcaneft fubjedt enjoys the liberty 
of his perfon, and property in his eftate; and it is every 
man’s concern to defend thefe, as well as the King in 
his lawful rights. F%tefcuc. A late author taking no¬ 
tice of the breaches mack in the conftitutionof this king¬ 
dom in ffiveral reigns, i|id the neceflity of their being 
redrdTedi affirms that is Ac original power and conftitu- 
the fcates of theifingdoxn, to re-inftitute the regal 
eftate, as , w Wl < wdR gS g $flng.s aft arbitrarily and break thro* 
the conftitutfon, as where there is no immediate heir to 
fucceed the King, fo that the throne becomes aftually va¬ 
cant ; and without this lie takes it there is no perfeft con- 
ftitution. Britann. Conftitut. 

In King John's Magna Charta of liberties, there was 
a c’aufc making it lawful for the barons of the realm to 
choofe twenty-five barons to fee the charter dbferved by 
the King ; with power, on any jufticc or other minifter 
of the King’s failing to do right, and afting contrary 
thereto, for four of the faid barons to addrefs the King, 
and pray that the fame might be remedied; and if the fame 
were not amended in forty days, upon the report of the ; 
four barons to the reft of the twenty-five, thofe twenty- 
five barons with the commonalty of the whole land, were 
nt liberty to diftrefs the King, take his caftles, lands, fc> 7 . 
until the evils complain’d of fhould be remedied, accord- 
._iqg to their judgment; faving the perfon of the King, 
«jucen, and their children : And when the evils were re- 
drefled, the people were to obey the King as before. King 
John's Magna Chart, cap, 73. But this claufe, and fame 
others in favour of liberty, are omitted out of King Henry 
Hid 5 8 Magna Charta ; though in a ftatute made at Oxford , 
anm 42 Hen. 3. to reform mi (government it-was enafted, 
that twenty-four great men fhould be' named, twelve by 
the King, and twelve by parliament, to appoint juf- 
tices chancellors, and other officers, to fee Magna Char¬ 
ta observed. 

The barms wars . mentioned in our ancient hiftoriei, 
feem to have proceeded in fome meafure from a like power 
granted to them as by the charter of King John ; and pro¬ 
bably the parliament’s wars from their example. Sir 
Edward Coke tells us, that if there be a King regnant, in 
pofleffion of the crown, although he be but Rex de faflo, 
and not de jure , yet he is Seignior le Roy ; and another that 
hath right, if he be out of pofleffion, is not within the 
meaning of the flat. 11 H. 7. c. 1. fur the fubjefts to 
ferve and defend him in •his wars, &c* And a pardon, 
tSe. granted by a King de jure , that is not likewife de 
fmBo, is void, 3 Inft. 7. A King that uiurpe the crown, 
grartts licences of alienation or el'cheats, it will be good 
againft the rightful King ; fo of pardons, and any thing 
that doth not concern the King’s ancient patrimony, or 
the government of' the people: Judicial afts in the time 
of fuch a one, bind the right King and all whofubmitted 
* to his judicature. The crpwn was tofTed between the two 
families of' Tork and Lancgfer many years; and yet the 
afts of royalty done in the reign of the feveral competi¬ 
tors, were confirmed by # the parliament: And thefe refo- 
lutioiifl were made, becaufe the common people cannot 
judge of the King’* jitle, and to avoid anarchy and con- 
fufion. Jonh Cent. 130, 131. 

Every King tor the time being, has a right to the peo¬ 
ple’s allegiance, who *tis faid are bound by the ftatute 11 
H. 7. c. 1. to defend Him in hii wars againft every powej 
whatfoever, and fhatl incur no pains or forfeiture thereby. 

1 Hawk. F. C. 36. And a King out of poffeflion, we 
axe bound by the duty of our allegiance to refift. Ibid. 
But in the cafe of King Charles the Second, who was kept 
out of the exercife of the kingly office by traitors and re- 
bels, it was adjudged that he was King both de fails and 
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jure j and all the afts which were done to the keeping 
him Out, were high treafon. Ket.Rep. 15. 

There may be fbme Kings de fa£lo, to whom it may be 
dangerous td do any fervice, viz. Such as fhall depofe a 
rightful King : And according to the Lord Chief jttjlice , 
Hal if, if the right heir of the crown be in aftual cxerciie of 
the fovereignty in one part of the kingdom, and an ufurper 
in the excrcifc of it in another, the law adjudgeth him in 
the pofleffion of the crown that hath the true right; and 
the other is not a King de fafto, but a difturber and no 
King : this was the caie between King Ed. 4. and Hen . 6 . 
And the like was held as to Queen Mary , who openly laid 
claim to the crown, and was proclaimed Queen ; at the 
fame time the Lady Jane was proclaimed Queen at London 
on the nomination of King Ed. 6. fo that both being de 
fa&o in pofleffion of the crown, the law adjudged the pol- 
feflion in Maty, who had the right of the fame. State 
j Trials 932. 

! It is high trfcafon to confpire againft the King, Queen, 

&c. And a perfon may be guilty of treafon againft a 
King, tho’*he be not in pofleffion of the crown. The 
dignity of the King of England is imperial; and our Kings 
have placed on their heads an imperial crown : King Ed¬ 
gar wrote himfclf imperator isf domitms, fSc. But no King 
of England ufed any feal of arms till the reign of Rich . i, 
before that time, the feal was theKing fitting in a chair 
of ftate on one fide of the feal, and on horfebnek on the 
other fide; but this King fealed with a leal of two lions, 
and King John was the firft that bare three lions ; and 
afterwards Ed. 3. quarter’d the arms of France , which liax 
been continued down to this time. Alfo King Henry 8. 
was the firft to whom Majefty was attributed; before 
which our Kings were called Highnefs , Oc. Lex CcnjHtuu 
47, 48. The eldeft fon of the King of England is Prince 
of Wales , Duke of Cornwall, &c. and die younger Ions 
are born Dukes and Earls of what places the King pleafes* 

K. Hen. 2. took his fon into a kind of fubordinate rega¬ 
lity with him, fo that there we'*e Rex pater and Rex Fi¬ 
lms ; but he did not diveft him fell of his fovereignty, but 
referved to himfelf the homage of his fubjefts. And not- 
withftanding this King, by confent of parliament, created 
his fon John King of Ireland ; and King Rich. 2. made 
Robert de /TreDukc of Ireland ; and Ed. 3. made his eldeft 
fon Lord of Ireland , with royal dominion ; yet it has been < 
held, that the King cannot regularly make a King with¬ 
in his own kingdom 4 Injl . 357, 360. Hen. de Beau¬ 
champ, Earl of Warwick , was by King Henry 6 . crown’d 
King of Wight IJland ; but it was refolved, that this could 
not be done without confent of parliament, and even then 
our greateft men have been of opinion, that the King 
could not bylaw create a King in his own kingdom, became 
there cannot be two Kings of the fame place: And af¬ 
terwards the, fame King Henry made the fame Earl of War¬ 
wick Primus Comes totius Anglia . A King cannot relign 
or difjnifs himfelf of his office of King, without con¬ 
fent of parliament; nor could Hen . 2. without fuch 
confent, divide the fovereignty: there is a facred band 
between the King and his kingdom, that cannot be dif- 
fblved without the free and mutual confent of both in par- 
parliament ; and though jn foreign kingdoms there have 
been inftances of voluntary ceffions and refignations, which 
poffiblymay be warranted by their feveral conftitutions, 
yet by the laws of England , the King cannot refign his 
fovereignty without his parliament. Sir Matt. Hale's Ibji. 
Corona. But yet let it be remembered, ’twas adjudged 
by parliament that James the Second had abdicated the 
throne. 

If a King hath a kingdom by title of defeent, where 
the laws have taken good effeft and rooting; or if a King 
conquers a Chriftian kingdom, after the people have law* 
given them for the government of the country, to which 
they fobmit, no fucceeding King can alter the fame 
without the parliament. 7 Rep. 17. It is nevertheiefs 
held, that conquered countries may be governed by what 
laws the King thinks fit, and that the laws of England do 
dot take place in fuch countries, until declared io by the 
conqueror, or his fucceflbrs; here in cafe of infidels their 
laws do not ceafe, but only fuch as are againft the law 
of God ; and where th* laws are rejufted or filent, they 
! fhall 
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lhali be governed according to the rule of natural equity, i 
Z Salk. Reps 41J, 412, 666. 

Our Rings have dillributcd their whole power of judi¬ 
cature to the courts of jufiice ; which courts by immemo¬ 
rial ufiige have gained a known and dated jurifdiftion, 
that no King can alter without an aft of parliament. 2 
Hawk. P. C. 2. But as it has been rcfolvcd, that the 
fucceffor of every King begins his reign on the very day 
that the former King died ; therefore all patents of judges, 
fherirts, juftices of peace, £37. determine by the death of 
the King. Tho’ vide /tat. 1 Jinn, c . 8. See t Geo. 3. 
e. 23. The Kings of England not having the whole lc- 
giflativc power, if the Kmg and clergy make a canon, 
tho’ it binds the clergy it re ecchfaftica y it does not bind 
laymen; for they are not reprefented in the convocation, 
but in parliament: In the primitive church, the laity 
were prefen 1 at all fvnods ; and when the empire became 
Chriitian, no canon was made without the Emperor's 
confent, and indeed the Emperor's confent included that 
of the people, he having in himfelf the whole legislative 
power; but the King;, of this kingdom havfc it not. 2 
Salk. Rep. 412, 675. Religion, jullice, and truth, are 
the fupporters of the crowns of Kings. See Crown. Sc# 
Black. Com . 1 T* 190, 246. 3 V. 254, 4 V. 32, 76, 
82, fcfr. 

By 5 Geo. 3. r. 27. proviftoti is made for the admini- 
flration of government, in cafe the crown ftiotild defeend 
to any of the children of his Majelly, being under the 
age of 18 years; and for the care and guardianthip of 
their perfon. See Ki\fs Prerogati ve. 

Jfcfltg Of Bex lUruldurum , I.s a principal of¬ 

ficer at arms, that hath the pre-eminence of the i’ocicty. 
Sec Herald and Garter. Among the Romans lie was called 
pc. ter pat rat us. 

&tllg of tl;c jffljjh'llfftrclft, at Tut bury in com. Staff. 
His power and privilege appears by a charter of Rich. If. 
confirmed’ by lien. VI. in the 21ft year of his reign. 
Cowell. « 

Jfcitlg’0 15 crif!) (Bancus Regius, J from the Saxon banca, 
a bench or form. 

We fhall here treat of, 

I. The court itfilf \ generally , 

II. Of its criminal jurijdidion . 

III. Of its civil jurifdifiion, &c. 

IV. How far its prefence fufpends the power of other 
courts , &c. 

V. Of the officers of the court. 

I. Of the court of King's Bench. 

The court of King’s Bench is the court or judgment- 
feat, where the King of England was fometimes wont to 
Bt in his own perlon ; and therefore it was moveable with 
the court of King’s houfhold, and called Curia Domini 
Regis and Auia Regia , as Gwin reports in the Preface to 
his Rending', and that therein, and in the couit of Ex¬ 
chequer, which were the only courts of the King till 
Henry the Third’s days, were handled all matters of juf- 
tice, as well civil as criminal. p 

After the divifion of the courts, and the eftabli foment 
of the court of Common I'Icas, for the exprefs purpofe of 
determining civil fuits, the court of King's Bench was 
wont in ancient times to be efpecially exercifed in all 
criminal matters and pleas of the crown, leaving the 
handling of private contrafts and civil aftions to the 
Common Pleas and other courts. Glamvil , lib. 1. cap. 2, 
3, 4. and hb. 10. cap. 18. Smith de Rep. Ang. lib . 2. 
c. 11. 4 ty f ' M 7 °* 

This court hath a prefident who is Lord Chief Jufiice 
of England, with three or four juftices aftiHantsj or ac¬ 
cording to Portefeue, cap. $i. four or five, and officers 
thereto belonging, the dork of the crown, a protho- 
notary, and other interior miniilcrs and attornies. 
Cowell. 

Towards the latter end of the Norman period, the 
Aula Regis, which was before one great court where the 
jufljuur pi dido j was divided into four diltinft courts, 
1. e. the court of Chancery, King’s Bench, Q’aunon 


Pleas and Exchequer. Madox, c. 19* Brad. lib. 3. r. 7. 
fol. 105. 

The court of King’s Bench retained the greater fimi- 
litudc with the antient Curia or Aula Rtgis, and was al¬ 
ways ambulatory, and removed with the King where- 
ever he went: Hence the fcrits returnable into this court 
are Ceram nobis ubicunque fucrimus in Anglia ; and all re¬ 
cords there are {tiled Coram Rege , as it is ftill fuppofed 
to have always the King himfelf in perfon fitting in it; 
from whence it obtained the name of the court of King’s 
Bench, and hath always retained a fupreme original junf- 
diftion in all criminal matters; for in thefe the prood's both 
ifiucd, and was returnable into risfs court; but in tref- 
pafs it might be made returnaWff into either the King’s 
Bench or Common Pleas, beesrafe the plea was criminal 
as well as civil. 4. Inft. 70. 4 2 lnft. 24. Co. Lit. 7 1. 
Dyer 187. Cromp . of Courts 784*1 Rol. Abr . 94. By St at. 
28 Ed. 1. c. 5. this court is to ^fellow the King. 

Hen. 3. fat in perfon with the Eanco Reys 

feverai times, being feaied on a high bench, and the 
judges in a lower one at his feet : And the King’s Bench 
was originally the only court in Weftminfter-llall ; out of 
which the courts of Common Pleas and Exchequer feem 
to have been derived. 2 Hawk. P. C. 6 . 

This court hath fupreme authority, the King being 
ftill prefumed by law to fit there as judge of the court, 
tho* lie doth judge by his judges; and the proceedings 
are fuppofed to be Coram nobis, that is before the King 
himfelf, for which reafon all writs in this court are made 
fo returnable, and not Ceram jufticiariis noftris, as is the 
form in the Common Pleas. 4 lnft. 73. 

II. Of the criminal jurifdUiion of the court of King’s 
Bench. 

This court is termed the Cuftos morum of all the 
realm, and by the plentitude of its power, where-everjt.- 
meets with an offence contrary to the firii principles of 
jultice, and of dangerous confequence if not reftrained, 
adapts a proper puniihment to it. 1 Sid, . 168. 2 Hawk. 

P . C. 6 . 

The juftices of B. R. are the fovereign juftices of oyer 
and terminer, gaol-delivery, and of eyre, and coroners 
of the land; and their jurifdiftion is general all over 
England : By their prefence the power of all other juftices 
in the county, during the time of this court's fitting in it, 
is fufpended; for in prajentia majoris cejjat pot eft as minor; s ; 
but fuch juftices may proceed by virtue of a fpecial corn- 
million, &c. H. P. C . > 56. 4 lnft. 73. 2 Hawk. 

P. C. 32. It is thefe juftices who have a fovereign jurii- 
diftion over all matters of a criminal and publick nature, 
judicially brought before them, to give remedy 
cither by the Common law or by ilatute : And their 
power is original and ordinary; when the King hath ap- 
1 pointed them, they have their jurifdiftion from the law. 

1 Hawk . 1^2. 4 lnft . 74. 

It has a particular jurifdiftion, not only over all ca¬ 
pital offences, but alfo over all other mifdcmeanors of a 
publick nature, tending cither to a breach of the peace, 
or to opprefiion or faftion, or any manner of mif^overn- 
rnent; and it is not material whether fuch offences be¬ 
ing manifeftly againft the public good, direftly injure any 
particular perfon or not. 4 lnft. 71. 11 Co. 98. 2 

Hawk. P. C . 6, 

And for the better reftraining fuch offences, it has a' 
diferetionary power of inflifting exemplary puniihment 
on offenders, either by fine/ imprifonment or other in¬ 
famous punifiiment, as the navure of the crime, confidc- 
red in all its circumftanccs, fhall require; and it may. 
make ufe of any prifon which fhall feem mofc proper; 
and it is faid, that bo other court can remove or bail 
perfons condemned to imprisonment by this court. 2 
Hawk. p. C. 7. 

Alfo jt hath fo fovereign a jurifdiftion in all crimi¬ 
nal matters, that an aft of parliament appointing that all 
crimes of a certain denomination fhall be tried before cer¬ 
tain judges, doth not exclude the jurifdiftion of this 
court, without exprefs negative words; and therefore it 
hath been refolved, that 33 H. 8, cap. 12. which en- 
afts That all treafous, 6v. within the King's jioufe, 
(hall be determined before the Lord Steward of the 

King’s 
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King's houfe, doth not reftrain this court from pro* 

. cecding again ft fuch offences, z Inft . 549. z 'fonts 53. 

2 Hawk. P. C, 7. 

But where a ftatute creates a new offence which was 
not taken notice of by the Common law, and erc&s a 
new jurifdi&ion for the punilhment of it, and preferibes 
a certain method of proceeding, it feems qucftionable 
how far this court has an implied jurifdiftion in fuch a 
cafe. 1 Sid. 296. 2 Hawk. P.C. 7. 

This court, by the pientitude of its power, may as 
well proceed on indi&mcnts removed by certiorari out of 

* inferior courts, as on thofe originally commenced here, 
^[lether the court below be determined, or ftill in ejfi, 

and whether the proceedings be grounded on the Common 
law, or on a ftatute flaking a new law concerning an 
. old offence. Dal/. 25. Ed. 3. 31. b. Cromp. jurtf. 

n 1 - \ 

But the court of King’s lench will not give judgment 
on a convidion in the inferior court, where the pro¬ 
cessings are removed b wcerthrari, but will allow the 
party to waiveT 5 ««ft!KrTwlow, and to plead de novo, and 
to go to a trial upon an iffue joined in B. R , Carth. 6. 
adjudged in the cafe of one Baker, who was convided at 
Kingfton upon Hull, for fpeaking feditious words. 

Nor can a record, removed into the King’s Bench 
from an inferior court, regularly be remanded after the 
term in which it came in; yet if the court perceives any 
pradice in endeavouring to remove fuch record, or that 
it is intended for delay, they may in difcrction refufe to 
receive it, and remand it back before it is filed. 1 Hawk. 
P. G. 7, and feveral authorities there cited. 

Alfo by the conftrudion of the ftatutes, which give a 
trial by nifi print, the King’s Bench may grant fuch a 
trial in cafes of treafon or felony, as well as in common 
cafes, becaufe for fuch trial, not the record, but only a 
tranfeript is fent down. 4 Inft. y 4. Raym. 364. 

And by the 6 Hen. 8. cap. 6. it is enaded, “ That 
the King’s Bench have full authority, by diferetion, to 
remand as well the bodies of all felons removed thither, 
as their indidments, into the counties where the felo¬ 
nies were done ; and to command the juftices of gaol- 
delivery, juft ices of the peace, and all other juftices, to 
proceed thereon after the courfe of the Common law, as 
the fiid juftices might have done, if the faid indidments 
and prifoners had not been brought into the faid King’s 
Bench.” This ad extends not to high treafon. Raym. 
3 6 7 - 

The judges of this court are the fovereign juftices of 
oyer and terminer, gaol-delivery, confervators of the 
peace, (Ac. as alfo the fovereign coroners; and therefore, 
where the foeriff and coroners may receive appeals by 
bill, a fortiori they may ; alfo this court may admit per* 
fons to bail in all cafes according to their diferetion. 4 
hft. 73* 9 Co- b. 4 Inft . 74. Vaugh. 157. 

In the county where the King’s Bench fits, there is 
+ every term a grand inqueft, who are to prefent all criminal 
matters arifing within that county, and then the fame 
court proceeds upon indidments fo taken ; or if in vaca¬ 
tion, there be any indidment of felony before the juf¬ 
tices of peace, oyer and terminer or gaol-delivery there 
fitting, it may be removed by certiorari into B. R. 
and there they proceed de die in diem , 2 Hale's Hift. 

P. C * 3* 

It may award execution, againft perfons attainted in 
parliament, or any other court; when the record of their 

* attainder or a tranfeript is removed, and their perfons 
brought thither by hahesB corpus. Cro. Car. 176. Cro. 
Jac. 495. Pardons of perfons condemned by former juf¬ 
tices of gaol-delivery, ought to be allowed in B. R. the 
record and prifoner being removed thither by certiorari 
and habeas corpus. 2 Hawk. 27. 

HI. Of the civil jurifdiflion of the court of King’s Bench, 

4 

On the firft divifioiL of the courts, it was intended to 
confine the jurifdidion of die court of King's Bench to 
matters merely criminal, and accordingly foon afterwards 
it was ensiled by Magna Chart a, ’ cap. 11. That Common 


Pleas Jhould not follow the King's court, (/. e. J>. E.) but, 
be held in a certain place: Hence it is that this court 
cannot determine a meer real aft ion. J7 Ed. 3* $0. 1 

Rol. Abr . 536, 537. 

But notwithftanding Common Pleas cannot be imme¬ 
diately holden Banco Kegis, yet where there is a deed in 
the court, where by law they be holden originally, they 
may be holden in B. R • as if a record come out of the 
Common Pleas by writ of error, there they may hold 
plea to the end ; fo where the plea in a writ of right is 
removed out of the county by a pone in B. R . on a writ 
of mefise replevin, (Ac. 2 Inft. 23. 4lnft. 72, 113. and 
fee Sound. 256. Show. P. C. 57* 

So any aition vi (A armis, where the King is to have 
fine, as eje&ment, trefpafs, forcible entry, (sc. being of 
a mixed nature, may be commenced in B . R. z Inft. 
2 3 * 

AHo any .officer or minifter of the court, entitled to 
the privilege thereof may be there fued by bill in debt, 
covenant or other principal a&ion ; for the aft takes not 
away the privilege of the court. 2 Inft. 23. 4 Inft . 71. 

2 Btdft. 123. 

, From hence arofe the notion, that if a man was taken 
up as a trefpafler in the King’s Bench, and there in cuf- 
tody, they might declare againft him in debt, covenant or 
account; for this likewife was a cafe of privilege, fince 
the Common Pleas could not procure the prifoners of the 
King’s Bench to appear in their court; and therefore it 
was an exception out of Magna Charm . 4 Inft. 71. Cro. 
Car. 530. 

By the ftatute of Gloucefter, cap . 8. None fhall have 
writs of trefpafs before juftices, unlefs he fwear by his 
faith that the goods taken away were worth forty kil¬ 
lings. 

This oath is now difufcd, yet if the damages kid 
in the declaration (in cafes cognizable in inferior courts) 
do not amount to 40/. the court will not hold plea of the 
matter. If laid to the amount of 40 s. and there is not 
any fett off, and plaintiff recovers under 40 ;. defendant 
may fuggeft it on the roll, and plaintiff fhall not have 
more cofts than damages. 

The court of King’s Bench now holds plea in all ac¬ 
tions in general, except real aftions, fuffering of recover¬ 
ies, and leveying of fines, 1 $c. but vide infra. 

To this court it regularly belongs to examine errors 
of all judges and juftices in their judgments and proceed¬ 
ings ; the court of Exchequer excepted. F. N. B. 20, 
21. It hath been held, that a writ of error lies in B. R. 
of an attainder before the Lord High Steward. 1 Sid. 
208. And upon judgment given in the Chancery, as 
well as other courts, writ of error in many cafes will lie 
returnable in the court of King's Bench. But on pro¬ 
ceedings in B. R. by original writ, error lies not, but to 
the parliament. The court of B. R. being the higheft 
court of Common law, hath power to reform inferior 
courts, reverfe erroneous judgments given therein, and 
punifli the magiftrates and officers for corruption, (Ac. z 
Hawk. 8. 

The court of King’s Bench, as it is the higheft court 
of Common law, hath not only power to reverfe erro¬ 
neous judgments for fuch errors as appear the defeat of 
the underftanding ; but alfo to punifti all inferior magif¬ 
trates, and all officers rf juftice, for wilful and oorrupt 
abufes of their authority againft the obvious principles of 
natural juftice; the inftances of which are fo numerous, 
and fo various in their kinds, that it feems needlefs to 
attempt to infoitthem. zH&wk. A C. 8. Vaugh. 157. 
I Salk. 201. 

This court grants habeas corpus's to relieve perfons 
wrongfully imprifoned ; and may bail any perfon what- 
foever: A perfon illegally committed to prifon by the 
King and council, or either houfe of parliament, (as it is 
faid) may be bailed in jB. R. and in fome cafes on legal 
commitments $ alfo perfons committed by the Lord Chan¬ 
cellor, (At. 2 Hawk. IIO, III. Writs of Mandamus 
are granted by this court, to reftore officer* in corpora¬ 
tions, colleges, (Ac. unjuftly turned out; and freemen 
wrongfully disfranchifed : Alfo guo *warranto*s againft 
perfons or corporations, ufurping frsnehift* and liberties 
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again fl the King ; and on mifufcr of privileges to feize 
the liberties, and in B. R. the King's letters patent 
may be repealed by Scire facias , (sV. This court in 
ancicnr times was (as before obferved) ordinarily exercifed 
in all criminal matters, and pleas of the crown ; leaving 
private contracts and civil actions to the Common Picas, 
and other courts. 4 Injl . 70. It is now divided into a 
Crown-fide and a Plea-fide; the determining criminal, 
and the other civil caufes: The Crown-fide determines all 
criminal matters, (wherein the King is plaintiff) as trea- 
fons, felonies, murders, rapes, robberies, riots, breaches 
of the peace, and all caufes profecuted by way of indict¬ 
ment, information, CsV. And into the court of B. R. 
Indictments from all inferior courts and orders of feflions, 
tEc. may be removed by certiorari ; and inquifitions of 
murder are certified of cour/e into this court, as it is the 
fupremc court of criminal jurifdiCtion : Hence alfo iffue 
attachments, for difobeying rules or orders, &c. 4 Lift. 

71, 72. On the Plea-fide it holds plea of all perfonal 
aCtions profecuted by bill or writ, as aftions of debt, de¬ 
tinue, covenant, account, aCtions upon the cafe, and ail 
other perfonal actions, rjeftment, trefpafs, wafte, &c. 
againft any pcri'on in the cuftody of the marfhal of the 
court, as every one fued here is fuppofed to be j and in 
all perfonal actions for or againft any officer, miniiler or 
clerk of the court, who in refpeft of their necefiary at¬ 
tendance have the privilege of the court. Ibid, It has 
been held, that aftion upon the ftatute of Wir. defter, of 
robbery, does not lie by original in the court of B. R. 
becaufe it is a common plea; but it has been adjudged 
otherwife* and allowed on bill. 2 Dann, Mr. 279, 
282. An appeal in B. R. mull be arraigned on the Plea- | 
fide; except it come: in by certiorari , when it is faid it j 
ought to be arraigned on the Crown-fide. 2 Hawk. 308. 
Where the court of B. R . proceeds on an offence commit¬ 
ted in the fame county wherein it fits, the procefs may 
be made returnable immediately ; but when it proceeds 
on an offence removed by certiorari from another county, 
there mull be fifteen days between the telle and retain of 
every procefs, Gfc. 9 Rep. 118. 1 Inji. J34. 1 Sid . 72. 

The court of B. /?. may fit, hear and determine caufes, 
after term is ended. Jenk. Cent. 62. 

IV. How far the prefence of the court of King’s Bench fuf 
pends the power of other courts, Sec. 

This court being the fupreme court of oyer and ter¬ 
miner, gaol-delivery and eyre, its prefence fufpends the 
power, and avoids the proceedings of all other courts of 
the fame nature in the county wherein it fits, during its 
fitting there, efpecially if the juftices of fuch courts have 
notice of its fitting. If. P. C. 156. 9 Co. u8. 27 

djf. pi. i. 2 lnji. 27. 2 Hawk. P. C. 8. or without 

notice, per 4 lnji. 73. 

But it an indictment in a foreign county be removed 
before commiffioners of oyer and terminer into the county 
where the King’s Bench fits, they may proceed; for 
the King’s Bench not having the indictment before them 
cannot proceed for this offence. 4/^73. 

But if an indiftment is found in the vacation-time in 
the fame county in which the King’s Bench fits, and in 
term-time the King’s Bench is adjourned, there may be a 
ipecial commiffion to hear, it. /bid. 

The civil fide in the King’s Bench commences aftions 
on a fuppofition of a trefpafs committed by the defendant in 
the county where it refides, and he is taken up by procefs 
of that court, as the fovereign eyre, and being commit¬ 
ted to the marfhal, he may he declared againft in any j 
civil aftion whatfoever. See Procefs. 

The firft procefs therefore is a bill cither real or feign¬ 
ed, and fo called, bccaufe its foundation was the bill of 
complaint in court, touching the trefpafs; on this is 
founded the latitat , which fuppofes that the defendant 
had efcaped, and therefore iffues in the King’s name, 
to apprehended the party where-ever he may be found ; 
for the King has an univerial jurifdiftion over all hiis fub- 
jefts, and confequemly may call any of them that fled 
from the jufticc of hi$ own court. 

All procefs on writs of appeal, and all procefs on in- 


diftmerits removed hither by certiorari from a foreign 
county, ought to be returnable coram nobis ubicunqnt jut- 
rimus . 2 Hawk. P. C. 8, 9. 

V. Of the officers of the court ^King’s Bench. 

The officers of the Kings Bench are, on the Crown-fide, 
the Clerk of the Crown, and the Secondary of the Crown : 
And on the Plea-fide there arc many clerks and offi¬ 
cers ; as a Chief Clerk or Prothonotary, and his Secondary 
and deputy, the Cujios Brcvium, two Clerks of the Papers, 
the Clerk of the Declarations, Signer and Sealer e r bills, the 
Clerk of the Rules, Clerk of the Errors, the Clerk of the Bails . 
Filizers, the Marjhal of the court, and the Cryer . The 
prat horn taries are the mailers 0 f the King's Bench office, 
and their clerks arc the proper/ftornies here, who enter 
all declarations, picas, and Wher proceedings. Their * 
fecondary conftantly attends thai fitting of the court, to re¬ 
ceive matters referred to hint by the judges, to be ex¬ 
amined and reported to the cotL^i; he figns all judgments, 
taxes coils, and gives rules to axfixpr. And he alfo 

informs the court in point of prafttce. Their deputy has 
the cuftody of the liamp, for figning all writs, tSc, and 
keeps remembiances of all records; writs returned are 
filed in his office, and common bails, \Sc. The Cujlcs 
Brevium files originals and other writs whereon proceed¬ 
ings are had to outlawry ; examines and feals all records 
of Nifiprim for trials at the affifrs, and has feveral clerks 
under him for making up records throughout England. 
The Clerks <f the Papers make up the paper-books of all 
fpeclal pleadings and demurrers, which the plaintiff's 
attorney commonly fpeake for, and afterwards gives a 
rule for the defendant's attorney to bring to him again to 
be entered, &V. The Clerk of the Dedarations files all de¬ 
clarations, and continues them on the back from the 
term of declaring till iffue is joined. The figner and 
fealer of bills keeps a book of entry of the names of the 
plaintiffs and the defendants in all fuch writs and pro- 
ceffes; and the defendants enter their appearances wkft 
him. The Clerk of the Rules takes notice of all rules and 
orders made in court, and afterwards draws them up and 
enters them in a book at large; and w'ith him alfo are 
given all rules ofcourfe on a ceps corpus, habeas corpus, writs 
of inquiry, &c. and he or the clerk of the papers files all 
affidavits ufed in court, and makes copies of them. The 
Clerk of the Errors allows all writs of error, and makes 
Superfedeas's thereupon into any county, and rranferibet 
and certifies records. The Clerks of the Bails and Pofeas, 
file the bail-pieces, and mark the Pofteas, k$c. The 
Filizers of counties make the mefne procefs after the ori¬ 
ginal, in fuitjg to the outlawry ; and have the benefit of 
all procefs and entries, thereupon. The Marjhal, by 
himfelf or deputy always attends the court, to receive in¬ 
to his cuftody fuch prisoners as (hall be committed. The 
Cryer makes proclamations of fummoning and adjourn¬ 
ing the court, calls nonfuits, and fwears jurymen, wit- 
neffes, &c. 

See more of King's Bench under Court, &C. Lord Chief 
Juftice ; vide Jujiice. 

&tngeltt, Efcuage, or royal aid. As in a charter of 
King Henry II. to the abbot and monks of Mirt f valL 
Polo & firmiter pracipio, ut fint quieti per totom terram meant 
de theloneo & de feiris & do hundredis , fr’ ie Wapentacbiis , 

U dc Kingeld, & de Denegeld, deMurdre. Mon. Angl. 
tom. 1. p. 830. 

fllfng’S tyoutyotD. la the reign of King Edward III. , 
16,000/ per annum and no mot£, was appointed for the 
King's houjhold .* And Anno 29 H. 6. the charge of the 
houjhold was reduced to 12,000/. a year. But in Queen 
Elizabeth's reign, the profits of the kingdom being very 
much advanced, 40,000/, per annum was allowed for her 
houjhold , And on the reftoration of .King Charles 2. the 
parliament, for the honour of the King and kingdom, 
fettled on his Majefty 200,000/. per annum. In the reigns 
of King William 3. and Queen Anne 700,000/. a year 
was allotted for the fupport of the houjhold, and ordinary 
charge of the civil lift. And his Majefty King George 1. 
had the like fum of 700,000/. per annum fettled upon him 
by parliament, arifing out of the duties of exrifc, wine- 

licence, 
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licence, poft-oflice, £s?V. Alfo to his late Majefty King 
George 2. The duty of excife on ale, beer, &c. was 
granted with a further fubfidy of tonnage, and the yearly 
fum of »oo,ooo 1 . out of the aggregate fund, for fupport 
of the houJhoU and dignity of the crown ; fo as to make 
the revenue 800,000 /. per annum, and deficiencies to be 
made good by parliament. See the ftatutes 13 (A l \W. 3. 

I Ann. c. 7. 1 Gee. 1. 1 Geo. 2. c. I. Alfo to his pre- 

fent Mnjefty King George 3. is granted the fum of 800,000 L 
for fupport'of the boujbold and the honour and dignity of 
the crown. See 1 Gw 3. c. 1. 

iliug’0 f&alatc. The limits of the Kings Palace at 
Weflminjier. extends from Cbaring-Cro/s to Weftminjltr- 
Hall, and lhall have fuch privileges as the ancient pa- 
laces. Stat. 28 H. 8. Vf any perfon (hall flrike another 
in the King's Palace, he lVll have his right-hand cut off, 
be imprilbned during life,\nd alfo be lined. 32 H. 8, 

tttnj’c ^^crogattbc. Tljjjl ftatutc of the King's pre¬ 
rogative 17 Ed. 2. containSyAot the King's whole preroga¬ 
tive, but only as concerns the profits of 

his coffers, for his prerogative extends much further; and 
the King hath divers rights of Majetty peculiar to himfelf, 
which the learned in the law term facra facrorum, viz. 
facred and inseparable, and which are many and various. | 
Staundf, Prarog. Reg. PM. 314. Sir Henry Spelman \ 
calls the Kings prerogative. Lex Regia; Dignitatis ; and 
a great many prerogatives arife to the King from the 
real on of the Common law; which allows that 10 be law 
alrnoft in every cafe for the King, which is not fo for the 
fubjefl : But the King's prerogative does not extend to any 
thing injurious to his fubjefts; for the King by our law 
can do no wrong. FinJj 85. 1 Inft. 19. The King's 

prerogative is incident to his crown, and as ancient as that 
itfelf; and hath in it a prefeription, and is not only'the 
law of the Exchequer, but the law of the land ; Thisprr- 
rogative of the King is of a very large extent; it reacheth 
to all perfons eccleiiaftical and civil, as he is per/ona mixta , 
fo is his power and prerogative. 7 Rep. 14. It is the 
Kings Royal Prerogative to make war and peace : And as 
head of the (late he calls, continues, prorogues and dif¬ 
fuses parliaments; and all ftatutes are to have his royal 
affent, which he may refufe to give to a bill; tho' his 
denial is not an exprefs negative, but that he will advife 
upon it. I Inft.110, 165. 

His proclamation in calling or diffolving parliaments, 
declaring war and peace, &c. has the effeft of a law; 
but he cannot by proclamation introduce new laws, yet 
he may inforce old ones difeontinued. 3 Inft. 162. 2 

Uft. 743. It was anciently held, that the King might 
fufpend or alter any particular law that was hurtful to the 
publick ; And he may difpcnfe with a penal llatute, 
wherein his fubjefts have not any intereft. 4 Inft. 7. 
Rep. 36. Afts of parliament do not bind the King, if 
he be not fpecially named ; unlefs they concern the com¬ 
monwealth, fupprefs wrong or fraud, ftfr. in which cafes 
they do; but he may take the benefit of any ftatute, tho' 
not named. 5 Rep. 14. *1 Rep. 71. 7 R *P- 3 2 - And 

a prerogative given generally to one King, Or any thing 
to be done to one, goes of courfe to others. Raym . 212 . 
He determines rewards and punifhinents ; moderates laws, 
and pardons offenders: But the King cannot pardon mur¬ 
der, where appeal is brought by the fubjeft. 2 Inft. 216. 
And pardons of felony, &c. lhall be granted only where 
the King may lawfully do it, according to his coronation 
oath. 14 Ed. 3. The King may lay imbargo’s on (hip¬ 
ping 5 but then it muft be fro born publico, and not for 
the private advantage of any, particular traders. 1 Salt. 
32, And tho' the King hath an intcreft in every fubjeft, 
and a right to his fervice ;*he cannot difeharge the right 
of a fubjeft, or hinder him of a remedy the law gives him. 
Hoh Ch, J. I Salt. to. 168. 

It is held that the Ring is Cu/tos totius Regni Angli* : 
And he may, if he fee caufe, open or (hut the fea»ports, 
and forbid the paftageof his fubjefts over fea without li¬ 
cence, (Ac. 12 Rtp, 34. He may not difpofe of the ports 
to any fubjed; but lhall appoint officers for the cultody 
.thereof, under him. 11 Rep. 86. It is his prerogative 
alone to difpofe and govern the militia of the nation 1 


to make dukes, earls, barons, knights of the garter, & r , 
lie names, creates, makes and removes the great officers 
of the government. 1 Inft. 165. All writs, proceffes, 
commiflions, kAc. are in the King’s name; and he may 
make courts, which lhall proceed according to the (Com¬ 
mon law. Jenk. Cent. 285. He may create univerfities, 
colleges, counties, boroughs, fairs, markets, fAc* No 
forelt, chafe or park, can be made, or caftlc built, with¬ 
out the King’s leave. 4 Inft. 294. The King may in¬ 
corporate a whole city, parifli, &c. or part of it, and 
grant and annex to fuch corporations divers franchifes: 
Tho* they may not, under colour thereof, fet up a mono* 
poly. Godb. 253. Noy 182. And he may incorporate 
a town, and enable them to chufc burgeffes of parliament; 
but this part of the prerogative of increafing the number 
of parliament men, feems to be given up, by the late 
Kings. Hob, 14. 

As fupremc head of the church, our King hath power 
to call a national or provincial council; and by his royal 
affent the canons made in convocation have the force of 
laws ; And to him the laft appeal is made. Danv. 73. 

4 Inft. 325. He hath the fupreme right of patronage all 
over England ; and is the founder and patron of all biihop- 
ricks, <3£. fo that none can be made bifhop but by his 
nomination: He not only founds churches, but licenfes 
others to found thehi, exempt from the ordinary’s jurif- 
diftion ; and he hath the tithes of forefts and places ex- 
traparochial, which he may grant by letters patent: Alfo 
the King ffiall £ay no tithes ; tho* his leffec lhall pay 
them. Wood's lnjt . 18. 1 Cro. 511. The King hath 

power to make an alien free born, and to grant letters of 
fafe conduft to foreign parts: He can put a value upon 
the coin, which is made by his authority ; and make 
foreign coin current by proclamation : And to make mo¬ 
ney, the law gives the King all mines of gold and filver. 
P/onvd. 314. 

lie is the general guardian of idiots and lunaticks ; 
and fhall have the lands of felons, &c. convict; alfo the 
goods of felons and fugitives; goods and chattels of pi¬ 
rates; wreck of the fea, &c. Stat. 17 Ed. 2. cap. 1. 9 

H. 3. 4 Inft. 136. The King is lord paramount of all 

the lands in England ; and all cfcates for want of heirs, or 
by forfeiture, cfchcat to him: All lands are faid to be 
holden of the King ; as by conllruftion of law they are 
originally derived from the crown. 1 Inft. 1. But this 
muft be confidered as in truft for the benefit of the ftate. 
Lands in the King's poffeffion, are free from tenure; and 
the King may not be jointenant with any. Finch 83. 
The grant of the King is taken moft ftrongly againft a 
a ftranger, and favourably for him: And he may avoid 
his own grants for deceit, fAc, Plowd. 243. The King 
may grant a thing in aftion, which another cannot; and 
referve a rent to a ftranger, &V. He cannot grant or take 
any land (not caft upon him by defeent) but by matter of 
record : And the King may not grant an annuity to charge 
his perfon, which is not chargeable like the perfon of a 
fubjeft ; tho’ he may grant it out of the revenues of ex¬ 
cife, &c. 4 Rep. 54. 2 Inft. 186. 1 Salk. 58. 

Where the title of the King and of a common perlon 
concur, his title (hall be preferred. 1 Inft. 30. No dif- 
trefs can be made upon the King's poileilion ; but he may 
diftrain out of his fee in other lands, t Ac. and may take 
diftreffes in the highway. *2 Inft. 131. An heir (hall 
pay the King’s debt, tho’ he is not named in the bond; 
And the King’s debt lhall be fatisfied before that of a fub¬ 
jeft, for which there is a prerogative writ. 1 Inft. 130, 
386. By the flat, 23 Ed. 3. r. 19. a common perfon may 
fue the King’s debtor, notwithftanding he hath a protec¬ 
tion, and recover judgment againft him ; but he cannot 
have execution unlefs he give fccurity to pay the King’s 
debt: If he take out execution before, and levy the mo¬ 
ney, the fame may be feized to fatisfy the debt of the 
King. Godb. 290. 2 Nelf. Air . 1081, 1082. If a debtor 
has not a writ of protection, he may be in execution for a 
And he hath the command of all forts, and places of 
# ft.sngth, lAc, and authority in making and cafting of ord¬ 
nance. 21 Jat. 1 c. 3. 

The King is the fountain of honour, and has the foie 
poY/er of conferring dignities and honourable titles; as 
, common 
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Common perfon as well xi the King: And it Hath been 
adjudged, that alth’o' the King .hath a prerogative by the 
Common law, to have his debtfirft fatished, that muft be 
when it is in equal degree with the debt of his fubjeft ; 
and by the fiat. 33 H. 8., e. 39, the King’s debt (hall be 
preferred, 6 as there is no judgment, Cro. Car. 283. 
Bar dr. 23. Goods and chattels may go in fucceffion to 
the King; thof they may not to any other foie corporation. 
1 In/t. 90. In whofoever hands the goods of the King 
come, their lands are chargeable, ana may be feized for 
the fame: And the King is not bound by fale of his goods 
in open market. 2 Inft. 713. No prefcriptkm of time 
runs agaiat the King ; he is not within the ftatute of li¬ 
mitation of aftions. 11 Rep. 74. Bat fee the late bills, 
concerning Nullusn Tebtpus, to & n Geo. 3. Aftion lies 
not againlt the King; but a petition inftead of it, to him 
in the Chancery: And it is lawful for any fubjeft to 
petition the King for redrefs, where he finds himfelf 
grieved by any fentcnce or judgment. 2 Infi. 187. Hob 
no. There are no cofts again ft the King; no entry 
will*bar him; and no judgment is ever final againii him, 
but with a Salvo jure Regis. Litt. 178. Finch. 460. 
The King’s title is not to be tried without warrant from 
the King, or alTent of the Attorney General. 2 Infi . 424. 
The King may have fuch procefs in his fuit, as rio other 
perfon but himfef can have in any cafe. • 1 Rep. 18. 
Finch. 476. He may plead feveral matters, without be¬ 
ing donble, and the. parties (hall anfwer # them all. Bro. 
Douti. jl. 57. And in his pleading, he need not plead 
an aft of parliament, as a fubjeft is bound to do. 4 
Rep. 75. 

The King may fue in what court he pleafes, and can¬ 
not be nonfuit, as he is fuppofed to be prefent in all his 
courts ; He is not bound to join in demurrer on evidence; 
and the court may direft the jury to find the matter fpeci- 
ally. Finch 82.* 5 Rep . io{. The King’s only tefti- 
mony of any thing done in his prefence, is of as high a 
nature an£ credit as any record ; whence it is, that in all 
original writs or precepts lent out for die difpatch of juf- 
ticc, he ufeth no other witnrffFes than himfelf, as tefte 
meipfi , &c. The King cannot be a minor; and in him 
the law will Tee no defeft, negligence or folly. 1 Infi. 
41, 57. There are fome cither prerogatives belonging to 
our Kings 5 but the judges at Wefiminfier ought to judge 
of matters of prerogative relating to the King, as they do 
matters concerning other perfbns. Hoy 181. Plowd. 136; 
The King may not by petition, bill, faff, difpofe of any 
man’s lands or goods: Nor Ihall he take that he hath right 
to, which is in the pofleflion of another, but by due courfe 
df law. Winch. 9. He may not command a man to prifon, 
^gainft the writ* and procefs of law. 12 Rep. 66. The 
law is the rule of the King’s prerogative *, which ought to 
be grounded upon antiquity, or otherwife it may be an 
incroachment on the liberty of the fubjeft. Rex eft qnima 
Legs, 13 Lex eft anima Rsgi. 2 Inft. 262. See Debt to the 
King, Grants ef the King t dec. See farther on this fub¬ 
jeft, Black Cent, r K 237. And Cm. Dig. 4 y * *»«• 
Prerogative. . 

ftfng’f ifeflber, Is the money which is paid to the 
King in the court of Common Pleas, for a licence grant¬ 
ed to any man to levy a fine of lands, tenements or here¬ 
ditaments to another perron: And this muft be compound¬ 
ed according to the value of die land, in the alienation 
office, before the fine will pafs. z 6 Rep. 39, 4-3. 

fting'ft CtDanbctD, (Magifter deduffus cignorumj Pat. 
16 R. 2. pars 1. m. 38, Rodulphum Scot , cuftodem cig- 
norum noftrorum, five per alism quematnque qni pro tempore 
cuftos cignovum noftrorum pradiBorum fuerit. . No fowl can 
be a lira) but a fiwan. 4 Inft. fol. 280. 

gtintal, If a certain weight of merchandife, moil com¬ 
monly of one hundred pounds, or fomething under or over, 
according to the feveral ufes of divers nations. Plovtden, 
fol. 3. mentions 2000 kintals of woad, in the cafe of 
Riniger and Fogaffa. Item duodetim dtnarios de molibet ter* 
quintallo. Chart. 31 Edw. 1. m. 4. See Quintal. 

ftintiiw, A term ufed among merchants and fea- 
faring perfons, for a (hip’s ballaft. Merck. DiS. 

fltfpe, (from the Saxon, Cypa) Is a bafleet or engine 
made of ofiers, broad at one end, and narrower by de- 
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trees, ufed in O xfordftrre and other parts of England lor 
the taking of filh; and fifliing with thole engines is call¬ 
ed Kipping. 

To the curious, reader, it may not be improper to ob- 
ferve, that this manner of fifliing with ba(kets ot the fame 
kind and fhape, is praftifed by the barbarous inhabitants 
of Ceylon in the Baft-Indies, as appears in the relation 
and figure of it given by Mr. Knox in his travel*, peg. 
28. 

Stfppev*tfme. No falmon (hall be taken between 
Graveftnd and Henley upon Thames in kipper-time, viz. 
between the Invention of the Croft (3 May) and the Epi¬ 
phany. Rot. Pari. 50 Edw, 3. Cowell. 

itfrbp’0 fittueft, Is an ancient record remaining drith 
the remembrancer of the Exch*^uer; lb called from its 
being the inqueft of John dfi*Kirby, treafurer to King 
Ed. 1. r 

ftfrfcmote, A fynod $ a/d fometimes it has been taken 
for a meeting in the churchvr veftry. Blount. 

BtUftbe, An old Setxon wo\, which had at firft a fenfe 
of fimplicity and innocence, mrnk fig&fed a boy ; Sax. 
enapa , whence a knave child, i. e. a boy didinguiihtd 
from a girl in feveral old writers; afterwards it was taken 
for a fervant boy, and at length for any fervant man : Al(b 
it was applied to a minifter or officer, that bore the weapon 
or Ihield of his fuperior, as feild knap a, whom the Latins 
called afmiger , and the French'ejeujer. 14 Ed. 3. c. 3. 
And it was fometimes of old made ufe of as a titular ad¬ 
dition j as Johannes C. ftftus WiUiehni p. de Derby, knave, 
ftfe. 22 Hen. 7. 36. The word is now preverted to the 
hardeft meaning, viz. A falfe and deceitful fellow. A 
knave-child, between them two obey gate. — Gonver, Poem , 
fol. 52, 106. And Wicklift iTi his old Englift tranilation, 
Exod. j. xvi. If it be a knave-chid, i. c. a fon or male 
chilcl. In the vifion of Piers Plowman , Cokes and her,- 
knaves cryden hotes pyes, liote, /. e. Cooks and their 
boys, orfltullions. Cowell. 

imfibt, (Sax. atyt , Lat. miles, and eques aumtfis, 
from the gilt fpurs he ufually wore, and thence called 
anciently Knights of the fpur : The Italians teirn them 
Cavalieri, the French Chevaliers , the Germans Ruyters , 
the Spaniards Cavedlaro's, tfic.) In its original property 
fignified a fdrvant; but there is now bijt one^ inflame 
where it is taken in that fenfe, and that is knight of a 
(hire, who properly ferves in parliament (or fuch a count/ j 
but in all other inftance? it Signifies one who bears arms, 
who, for his virtue and martial proweft, is by the King, 
or one having his authority, exalted above the rank of 
gentleman to a higher ftep of dignity. The manner of 
making them, Camden ii> his Britan . thus ihortly ex- 
prefTeth : Noftris vero temporibus , qui squeftrem dignitatem 
Jufcipit, fiexis genibus leviter in humtro percutitur, princeps 
his verbis Gallice ajfatur; Sus vel fois (Jhevalier au nom de 
Dieu, i* e. Surge aut Jis eques in nomine Qei. This is meant 
of knights*bachelors, which is the loweft, but moft ancient 
degree of knighthood with us. The privilege belonging to a 
knight, let ti. Fern's Glory of Gentrofity, p. 116. pf knights 
there are two foi;ts; on tfpiritual, fo callcd by divines in re¬ 
gard of their fpiritual warfare, the other temporal . Cafiaueus 
de Gloria Mundi, par. 9. conftderatt &• See St Idea's Titles 
of Honour, fol. 770. Chief )MQLK,t.Popbam Affirmed, he 
had feen a commiffion granted to. a biftiop, to knight all 
the perfons in his diocefe. Godbolt's Reports , fit. 398. 
Of the Several orders, both of fpiritual and temporal 
knights, fee Mr* A ft molds Inft. of the Knights of the Garter. 
He who fenred the King in any civil or military office ot* 
dignity, was formerly called 'miles ’Tis often mentioned 
in the old charters of the Anglo-Saxons, which are fub- * 
fcribed by feveral of the nqbility, viz. after bifliops, 
dukes and earls, per A. B. mi (Jem, where miles fignifies 
feme officer of the courts, as minifter was an officer to 
men of quality. Thus we read in Ingulphus , De done F. 
quondam Militts Kemlfi Rtgis, fol. 860. 

Afterwards the word was reftrained to him who 
ferved onlv upon fomc military expedition, or rather to 
him who by tea fon of his tenure was bound to ferve in 
die wars, and in this fenfe the word miles was taken pro 
vaflalh. Thus in the laws of William the Conqueror: 
Manlius ti fefe dedit, eunBa Jua ah eo vt miles a Domino 

reetpit , 
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TMpiu And he who by hi* office or fcemtfc was bound WM$ita Oftfct Gftmt* {tflftet 0 ^MB^elStl 4 

to perform any military fervice, was formfeed by the; Arts an order of knights* funded by King Ed, |'.>u^*rffcr 
chief lord with arms, and (a adapiakatstr in milium , h#bid obtained mahy nowWp viaows, for 
which the French call adiouber* and we do dub fitch a order* made choke in his own foulm* and «fl 

perfon a knight. Bat before they went into the fcrvice, Jfiil n of tWenty-five the moil excellent md rnmm $4 

it was ttiuai lo go into a bath and wafh tiiemfclves, amL. mBSed for virtue and honour* and ordained lrimfetf a»d 
afterwards they were girt with a girdle; which cufto « | M BB»c<eflbrs.Kings of England* to be the Sovereign them* 
of bathing was conftaojly obferVed, efpecially at t^ifffignod the reft to be fellow* and brethren* bellowing (bid 

inauguration of our Kings, then thofe knights were dignity On them, and giving them a bk& garter, decked 

made, who for that reafon were called Knights of the Bath, with gold/ pearl* and precious Hones, and a buckle of 
Cowell* See Slack. Com. z V. 69. 4^.432. gold, to wear daily on the left leg only, a kirlh?* 

1 hnfghtfi 15 acbnp?fl, The moft antient, tho* the lowcft crown, cloak, chaperon, a collar, and other magm- 
order of knighthood amongit us j for we have an iaftfince ficent apparel, both of ftutf and fafeion; eaquiftte and 
of King Alfred *s conferri^r this order on his fan Aihelftatu heroicai to wear at high fcafts, as to fo high aadpriocufy 
.Will. Malm. lib. %. Blac\Gm, 1 V, 464, See Knight* an order was meet* Smith's Mefnb, Ang. lib. 1. cap, an* 
of the Chamber. \ Andaceording to Camden and others, this order wasin- 

dtnlgbts^dncrct, fmilittt vexiilarii) Are made Only itituted upon King-Edward the y: fktoPm. having great fu$- 
in the time of war* and is a high honour: and though cefi in a battle, wherein the King*? garter was »fcd fur 
knight heed h commonly gjhren for feme perfonal tnent, a token: But Befydm Virgil gives it another original, 
which therefore 4 !^ with the perfon; yet JohnCouflmd* and fays, that the King in theheight of his glory, the 
for hjs valiant fervice performed again! the Scots* hp#' the Kings of France zndSutland beingboth prifoow ba the 
honour of Banerct conferred on him and bis heirs for ever, Tower tflcndmvX one lime., irl Oie&ed this order* mm 
by patent, ap Ed. 3, See Barnett. See Black. Cm, 1350, (fee infra )Irom theXlemteffof Salisbury's dropping 
1 V. 404, J her garter, in a dance before his Ma^efiy, whicb theKing 

itnigbto of the Satb, (Militei Bahei) Have their taking up, and feeing feme ofhis nobles fmile»he fdd* Heal 
name from their bathing the night before their erdatfon. fait euisual J fenft* interpreted, evilh u him that; ntnl 
See Knight. This order of knights was introducedby tbiaketfiphtd* ha* ever fincebeen the potto of the garter. 
King Hen. 4. and revived by King Georg* the fir/ in the declaring fuch veneration feould be done to that fiikon tit, 
year 1725 ; who cre&ed the fame into a regular military that thebedofthem Hiould be proud of enjoying their kn A 
order for ever, by the name and title of The Order of ike nours that way. Camden in his Britannia faith, that this 
, Bath, to con fill of thirty-feven knights* befidcs the hove- order of knights received great ornamrwfrow King Ed. 
reign. See the antiquity and ceremony of their creation 4. ■? And 1 * as an addition to the fpfoador, 

in DugdaUs Antiquities of Warwickfidn* fif, 531, 53** ordered all the knight* compaaionsto wear on thrir upper 
They have each three honorary-Efquires; and they no# pudit, the* fyou iuCtrcled with the garter and motto, 
wear a red ribbon a-crofs their feoulder* ; have a prelate The honourable feriety of this order is infilled M-St, 
of the order, who is the bifeop of Roebifter* fevcral he- George} aaddriy ate a college or c^iporarioaif Jtavhtg# 
raids, and other officers, See Black* Com. i Vc Qrm Stall 6jte* tte fiw of the college k (feruoyal 

404. caHlo of IViudfor* with the chapel of St* George* and.-the 

Unigbtn of the Chamber, {Milim Camera) Seem to ch«pter*honfe in the qrittc, for their folemdity on St* 
be fuch Knights Bachelors as are made in time of peace, Gmge't day* and at their feafts and inAaBarions. Bofides 
becaufe knighted in the King’s chamber, and not in the the King their Sovereign, and twenty-five eampaoloiM, 
held :• they are mentioned in Rot. Bari, it Md. 3. t hfl* Knights of the Gamer* mey have a dean and caaooii, fcsftr, 
666. See Black. Com. 1 V. 404. They are alfo men- and twenty-fi* p<»r knights, that have no other &b&fea«e 
tioned in a Inf. 666. and in Rat. Bat ap Ed. 3. far. but the allowance of this houfc, which is given them 
y. 29. * in refpea of their drily prayer to tho honour Of God, aod 

iltlfgbta €Wftp Is a court-baron, or honour-court, St. Gmrgt 1 and theft are vulgarly tailed of 

held twice a year under the bilhop of Hereford, a| his IViatfor. There m alfo certain officers bebngirig mthe 

* palace there; wherein thofe who are lords of manors, order; n Brd&t of iht Garter* which office is hrisment 

and their tenants, holding by inighBt /twice of the ho- m the ofWheehtfar* for the time being; the Gk/m- 
nour of that bifeoprick, are toitdrsj which court is men- criS far efth* Garter* who is the Bijbof of Sarmm ; Rogiftr* 
Jioned in Butterfield's Sam. fid. w If the fuitor ap- always Btoem gfWMfir $ the Principal at Arms* oil- 
pear adfat it, he papa zt.fsdt^htmm refpite ofhomagr, fed Garter* «o manage and marihal their felemnities, and 
Cowell* the Ufier of the luring liieowM# U/her Of the Riaek 

ffim^hcettsgplb. Was a gyld in londem, eonfifting of Rod. A Kajgbt of the Garter wears daily abroad, afcfce 
nineteen kaighit* which King J^ifbnndrih giving them garter decked With mM, pearl, and precious fieecs on the 
a portion of void ground lying withtmt fit* walls of the feft leg; and in all places of ademb*> r , upon his oeac 
the city, now called Berffikeummrd* Std#’# Annals, f. on the left Bdoaf his bread, a ter of Aver embroidery; 
let. *yhis in Mon. AugL far. t. fid 1 d* i* written and the pi&nre df&. George* enamelled upon gold and be- 

cmttetii-geld. 1 fet with diamonds, at the end of a W*e ribbon that cfo&s 

Mni : p^§sHt* {Feodum miUtare) Is fe much inherit the body ffioyn the left ihoulder; and when dmffiriUn hi* 
tynce, at, is fofficient yearly to maintain a -Might riA robes, a mantle collar of P S. &e. Aceotding to Biacp- 
convenieut revenue 3 which in Hatty the Thirdt days Was fine* 1 V. 404. Knigku tf the Garter* or Knights of the 
.15/. Cam, Br&a*. fog. til. But Sir fhmt Smith* order of So. George* hrft initfeuted by gd* 3. A*JX C344. 
(in Wi 'R&ute'dhgl* mu eaf* 'iB.*) ratet'it «t q«t\ah 4 SAd. Tit. tfHonour, a, S* 4 <« , , 

• by the Astute for kmgMt* t Ed. %, tap. 1. feeb erhad Mgjtogm* Formerly when tbe hew came ef full me, 
201. for datum in fet, bf for life, might be compiled provided he held a knighfs foe^ be was w neceiue the 

* to be knights; Whirii fbftute is repea^pd by 1; G*r. t* order of kaighthepd, and wdk cempttiable to coke it 

tap. 80^ Stm in &s jmatslp. a 8 j* fays, there were upon him, Or rife |« pay a AOe.fo the Krng. See Black, 
found in Eaglamd* at the time of^thdConqucfqr* 60,at I Com. 2 V. 69. #m 9 The fuefbm thus compellable ware 
kuighufittfa ccofriing to others 60,815 j whemofthe re* the King’s nntlfeit eapiu* *ad that la confeqeence of 
bgious houfes# bffole riieir were poffidfed of the feodri wnufo*. This befog cenftdeftd in the reign of 

28,015. O#. t*r*£*t0**m*fiOunt feodum tlh^^ nd&tis, *. ^.sq. 

Mon. Anil** fag. fiL ttc. a. Of ifttaymt may read wasprifed, w^rebyfdaeneaid*W tbai none Aril be coin- 
more in SeUettWmfi* q/ Hmur* fit*69 ». and BraM% piled to take khfoktbood 1 * ike Black. Com. 4. V. 450. 

# lib. 5. traa. i. eafi ^ bee Coke m Lift. fit. e. ^ffierigbti #»M At fit. Jofoi of |«ofrimti, 

A knight's fie contained twelve pfowwfonds. a gift. {Milim fobagtms Mierefotymtam) Were an older 

fil. «o6. or 680 now- ViegtddeenS* ieatiue* a+ **«*> knighttmed, that began akmt the par of opr imrd 
4 iirgat* urine wake an hide, and five hides make » I befog Pope. They had thrnr dtuowina- 

knight's fiei whofe relief 14 five pusidi. Cowed. $W lion Jds the charitable patriarch of mmmfrw* 
Black. Com. x V. 405*409. t V. 6z. though vowed to 8t % John the Bafufi their patron ; 
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Terns Glory of Gentnfiy, pag. tty. They had their (pri¬ 
mary abode at firft in Jerusalem, and then in the ifle of 
Rhodes until they were expelled thence by the Turku anno 
ifit* Since which time their chief feat it in the ifle of 
Malt at where they have done great exploits agointt the 
infidels, but especially in the year 1595 . They live after 
the order of men, under the rule of St. Auguftine, of 
whom mention is made in the ftatutc 25 Hen, 8. tap, a. 
and 26 Hen, 8. tap, 2. They had in England one general 
prior that had the government of the whole order within 
England and Scotland, Reg, Orig, fol, 20. and was the 
firtf prior in England, and fat in the houfe of Lords* 
But towards the end of Henry the Eighth 9 * days they 
in England and Ireland , being found over much to 
adhere to the Pope againfi the King, were fuppreded, and 
their lands and goods given to the King, by the 32 Hen. 
8. 24. For occafion and propagation of this order more 
efpeci&lly deferibed, fee in the treatife, intitled, The Book 

S Honour and Arms, lib, 5. e. 18. written by Mr, Richard 
met. 

of flpalta* Thefe knights took their name 
and original from the time of their expulfion from Rhodes, 
anno 1523* The ifland of jl folia was then given them by 
the Emperor Charles V. where they now refide, and are 
therefore called Knights of Malta t they have done great 
exploits againft the infidels, cfpccially in the year 159$. 

fenfefet (Mareft ballm Hofpitii Regis) Is an 

officer of the King’s houfe, having jumdi&ion and cog¬ 
nizance of tranfgreflions within the King’s houfe. and 
verge of it; as aifo of contrail made Within the fame 
houfe, whereto, one of the houfe is a party* . Reg, 0/ 
Writs, fol 18$. u, and lot, b, and Sptfaxw'* Gbjf. irs 
voce Marefchallus. 

ftnfgbtft Of The Knights of Su John ofje- 

rufalem, after they removed to Rhode ifland. 32 H, 8. 

€, 24. %e Knights of the Order <f St, John o/Jersfalem, 
tMgb» JUifbte (Servitium Militate) Was a tenure 
whereby feveral lands in this kingdom were held of the 
King; which drew after it homage, and fervice in war, 
elcuage* wardfhip, marriage, fciY. The knight's fervice 
in tapis*, or in chief, was fervice, by which the tenant 
was bound to ierve the King in his wars: and if he held 
of a common perfon, then he to go with his lord in 
the wars* But it is taken away by Stat, iz Car , 2. cap, 
24. Sen Chivalry, and Black. Com. 2 V, 62. 

ilflightS of the Ulite, ( Milites Comitatus) Other wife 
called knights of parliament, are two knights or gentle¬ 
men of worth, chofen on the King’s writ, in plena combat*, 
by the freeholders of every county that can difpend 40/. 
si year; and thefe, when every man that had a knight’s 
ice was cuftomarily con drained to be a knight, were obli- 

£ d to be milites gladio cinfti, for fo runs the writ at this 
y; but now notahiles amigtri may be chofen. St at, 1 
Hen . 5. t, 1. 10 H* 6. c, z, 23 H, 6. e, 6, Their ex- 
pences were to be borne by the county, during their fitting 
in parliament, by the 35 II, 8. c. 11. And as to their 
qualifications, they are to have 600 L tier annum freehold 
eftate, life* Vide 9 Ann. c, 5. ana Parliament, and 
Block, Com, 1 T. 172. 

&nigbt* Complarfif, {Milites Templarii ) Were a reli¬ 
gious order of knights* inftituted in the year of our v Lord 
1119, and ib called, becaufo they dwelt in part of the 
buildings belonging to the Temple at Jerufaltm, and not 
far from the fepulchre of our Saviour. They entertained 
Chriltian Grangers and pilgrims, and In their armour led 
them through the Holy Land, to view the facred menu* 
meats of Chriftianity, without danger from infidels. This 
order was far fpread in Chriftendom, particularly here in 
England, where it fiourifhed in the time of King Hen, a. 
And had in every nation a particular governor Or matter, 
but at length fome of them at Jerufalm falling away to 
the Saracem from Chriftianity, the whole order urns tup- 
waited b y Clement quintus, anno 130 f. And their inn* 
ttance given partly to the Knights of Si. John of Ter ufa- 
lem, nod partly to other religions. Cajon, de GkridMundi, 
par, 9. Thefe knights at firft wore n white garment j 
and afterwards in the pontificate of Pops Eugenios , it ms 
ordained that they fhouid wear a red croft; in ancient 
records they were alio called Fratret Militia Tmpli $olo~ § 
smuts. Mon* Ang, tom* 2* p* 554 * 
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ftnfaftts ef tbe Cfeifllt, The honourable the Su'd, ' 
knighthood, the knights whereof wear a green ribbon g 
over their ihouiders, and are other wile honourably du- 
tinguilhed. 

iltiopa, A knob, nob, boffe, or kno X^Textus fuper 
E vangelici cum mo tlafpi habeas ex mo latere quittqi knopss 
argentine, &c. Mon. Angl. tom. 3. p. 365. 

&& 9 h 9 tUIH£tt, The Lollards in England, called here- 
ticks, for oppoling thc church of Rome before the refor¬ 
mation, went commonly under the name of known-men, 
and juft fa ft-mm \ which title was firft given them in the ' 
dioccle of Lincoln, by Bijbp Smith, atnS £$oo. 

UpDbicrC, Mentioned in $tat ,i3 Elin. cap. 35. See 
Kidder . { * 

. Signifies fome li^ud thing 5 and in the North 

it is tifed for a kind of liquid victuals. It is mentioned as 
an exaction of foreitm, &<, Mon. Ang. tom. 1. pa*, 
ytl, r * 

Upfte* (Sax.) A coffin Onghefi for burial of the dead. 

Ex Reg, Epijc. Lincoln, MS, u r 

fcfctfo “fed for kin or kindred. Ccgxatar. 
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L a* a, ( layxatt, a lux, i. *. frm.) A »«, gin, 
or faare. Hit. Did. * 

(appendix , lemnifcus) Is a narrow flip of paper 
or parchment, affixed to a deed, writing or writ, luar. 
ing at or out of the fame j and an appending kal is cat- 
led a tabu. 

IrUhltul, Signifies watery land ; i H qua facile labiutu 
“7: y jamqm divftft ligei nodanter iranftmtes s* aquis If 
Iftbims ptriditantur, Mon. Ang* tom. 2, pag. 372. 

SUbomrtis* Is an ancient writ againli perions refuting 
to ferve and do labour, who have no means of living ; or 
againft fuch as having ferved in the winter, refute to tenre 
in the fummer* Reg. Orig, 189. 

labour, Is the foundaiion of property. BodiV 
labour, beftowed upon any fubjeft wjjich before hy i n 
common, to all men, is univerially allowed to give thr 
faireft and moft reasonable title to an cxclufive property 
| therein, Black. Cm, 2 K S . P ^ / 

tabourets, Conlpiring together -concerning their work 
or wages, ihalj forfeit 10/. for the foil offence, ao/. for 
the fecond, bic. And if not paid, be fet on the piilorv. 
Stat, 2 & 3 Ed, 6. c, 15. Juttices of peace and ttewari 

ofleets, &t, have power to hear and determine compUime # 

relating to nonpayment of^ labourers wages. 4 jgg, * 

And labourers taking w6rk by the great, and leaving the 
fame unfiniiled, unlefs for nonpayment of wages, or where 
they are employed in the King’s fervice, bit, are to fuffir 
one month’s imprifonment, and forfeit 5 1 . The wages of 
labourers are to be yearly afiefied for ..every enemy by the 
Iheeifir* ijnd jfeftices of peace in the Eafler fejont, and in 
corporations by the head officers, under penalties, 5 M/iu. 
cap. 4,. And the ffieriff is t& caufe the rates and a f- 
feflments of wages to be proclaimed. 1 Jot. 1,1, 6. All 
perfons fit for labour, (hall be compelled to fern by the 
day in the time of liay or corn harveft; and laboorers 
in the harveft-ume may go to other counties, having iff. 
timoniali. From the middle of March to the middle of 
Ssptemkr t lahmtrtcs are to work from five o’clock in the 
morning till feven or eight at night, being allowed two 
hours for breakfaft and dinner* and half an hour for deep- * 
ing the three hot months j arid all the reft of the year from 
twilight to twilight* except ait hour and a half for break-* 
faft and dinner* on pain of forfeiting id. for cve.y hear 
abfent. J 3 cc $. £Ud* c. 4. If any labourer foall make an 
affault upon hi* maftcr, he (hail fulrer and be puni'hed 
as a fervaat making §ich affault* Ibid. By the Seat, 12 
Gw* 1. c, 34* t 2#.<>>«■!,a. c, zy. All contra&s of journey¬ 
men employ^ fo any woollen, linen, fijk, leather, or iron, 
&ft* maamafttirei for raifing wages* Jeffeniag the Knurs 
4>f work* &t., m illegal, and the offenders ihall be tent 
m the Houfe,of Correction for sfoae months. j 
Juftices of. pcacc may hear and determine difputss con • ’ 
cefofog the wages of fervants and labourers, nos exceed* 
ring *o,(* 20 Geo. 2. 1. 19, Extended to the tinners in 
the Stannaricv, by 27 Cv. 2* c* 6* Jufticesmay puoi/h 

tetvantt 
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forvants on complaint of the matters, 20 Geo. z. fc'ijj. 
j: 2. The 20 Geo. 2. r. 19. (hail extend to all fcmnts 
employed in husbandry, though hired fot left than ay ear, 
3 i Geo. 2. <r. it. j\ 3. See Black. Com. t V . 4.06, 416, 
Itacc, Foreign bonc-lace not to be imported; 13 &f ; 
T4 Car. 2. f. 13. May be exported free to Scotland /re- 
land, or the Bletniatibnsi it ($ 12 W. 3, c. 3. J. 15. 
Prohibition of importing boue-Utbe repealed, 5 A»h. r. 
17, Manufa&urers excufed from the duty upon hawkers; 
and pedlars^4 Geo. t . c. 6i ■ > 

For other matters, fee Metnufti&urcs^ 
sKacerta, A wdh^fignifyinga fathom, Dmtfday. 

■ JUacbeo, (front lajeber, i. e. laxarei or iafthe, 

ignavus) In our law fignijes ilacknefs or negligence f ait 
•it appears in Littleton* whefy laches o/tnin is a nCgteft in 
the heir to enter. And probably it snay be an old Englifi 
word ; for when we lay there it laths of entry; it is all 
one as if it were fatd, there is Alack of entry * audio foil 
figmfication l it is ufed. LiM. 136. No lochs lhall be^M-/ 
judged in the help within age; and regularly laches f^all 
not bar either infants or feme coverts, for not entry or 
claim, to avoid defeents*; but/erfiw lhall'be accounted in 
them, for non-performance ot a condition annexed to the 
ftateof the land. ( 0. List. 146* See Black. Cm. 1 f. 
247. as to LaM generally. And as to the laches pf an 

b&nu tr. 465-' ' ■ *• 5 - v 

Italia, A defca in the weight of money jwhentek 
derived the word lack. Du Frefbd*' 

iaha* Hath divers figniftcations ; iff, From focS&c. 
la*hian t to convene hr aflfemblc; it is taken for a f 4 K ■ «r 
court of juftice. 2<lly, It ii u&d for purgation by cri&f; 
from Indian : and hence the IdAttfinipLu, and fada m* 
ilex or lad a ffrnd t among the Saxons', mentioned in 11 the 
laws of King Ethtlred and K. Hen. <;' 3<Uyi Ladah -ty* 
plied to a hide or courfe of water s Camden nibs 
lade, or water-courfc: And Spdman faya^ that is il, 

canal to carry water from, wet grounds $ fomxtmbs iddk 
fignifies a broad way. Spelm. GJof. Mon. AngU tom* 1. 
8$ 4 . ' ; * * ‘ ' ’ i ’ , ‘ 

Ibitbe, Lode, Le. The mouth Of a river j from the 
Sax. Indian, pur gate, becaufe the wate* is there differ} 
from hence Crtckdak* Lecblade, fBci ' ^ J 

fGlabicn, For the order of trial of ddche/lbfi, coon* 
teffos, and baronefe for trtafon, Whcn ihdi&ed thereof, 
fee Stot. 2 Hen* 4- c. 14. ' ■ 

IbhehOSinlll, Reproach. Taeetiem in firmne ‘ flkrhnkbt 
ot/ervaut damns A filet ml ludo&i aunt leti/i tingnei fete 
mrdacu Girald. indtferip. Camb, &fo. 14; 


ei 

mtdacu . , , . 

SITWcftatli, crimen. The crime of high put* 
fin. So denominated by GUnvit, /. L era, Hightrea* 
fbn is mifb In Bartlks ■ 1 v; 

i^effone dfoetr Mmpre, at the 

mgnof King $uphn f pticinptt$ tbturntHdr^ccle/iaiiical 
courts into courts ofcqbity, itd ptp 4 r^ 

fiom fitch as a fpiritod ih cule 

of fica-paymSn< ofdobts, or Wf %pmm eM‘ <Smtn^ 
See Ld. Lytnh* Hi t. L fi ■ *pp.' 'BUf thcy''wUir 
checked by the conftstunons of ClmmM*' t&fen. 9 t%( 
ie. v See Black. Coni. 3 V. $t. ■ • Vi , v' 1 ’ 1 ■ ;• V.} 

(Sax. hUfbrd,dmimts, 


or mate This word is found m Ktng Cnmrritf ? s 
r. 61. Awra.lii 
Mtftddrl (t^Bf \*fedamk''tri0n* exf&atiy nor p^m»h kuf- 
brech, openthdtt, Cbmemmth, ^ lafohlfwick^ leg. iv 

-5U ' iluiflijm ■Mppma '*!& rtd- 
J, t am itiu jMtfgitttfeMfo, hHh ptf/pma-nm emnda* 
vit * (kf* Heitee mi Mtct Smm-kgti 

V m* % » Ujc.' 

l^pli ■ is ,f«l| fwk I, thefui fimile 6iot'%w 
ciSwvdanger of ft^wteek caft Mods 
out of tKe 2 mjt know Any m Heavy 

and fink; fi|liea"i>tMMr «»fc to tkent,. that Aey my 
find andh*yddMi*;|iHW» X#* ftlffke left, thefe goods 
ate culled Wfey contihue tqpo» Ui#&;, 

belono to tlM^^ Adti&Wt UM^& kway M>- 

tmtite lhwii 'tinf ktt kiid - : iiefei% to tne 

l 0 i Mtidedto the ft«w. i&Jby. so6. At firft ktm 
*WMihat right which thndmf loud of the lee had to take 
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| ctodi calf oh fhbre by foeVfolehteofthefolv^^ Stdif. 
Mi 3, tty, g;; See tBGte^ <. 'ip*' “• •: 

^Mgelwpfttii, Lagbdty ,'"A Mw-dsyi or daae bf Upen 

coUrt*'V Cm-ftf, rUi/. 1727. 




, „ j cap: 38. thus r Pbfira inotii* 
fa per legamanbOB, W per niiBpes hendm de tur- 
ftfif-' ; Ssr Gif foyt, A fagemdd waB he who had 
ficah Cy^iftwySr^ homines fibs, i. e? that had a jurifdic- 
tidn oyCMhdtperfons and edates 5 of which opinion were 
BunnerkftA ianiltktd, and that it figriificd the Thanef, tai¬ 
led aAerwards Baren ^ir, whb fat Us Judges to determine 
rights in coorts Of Jufiice: Uftnetim tonfili. de'Mmtmih 
W*lU*i J, it is fold, Let twelve lagbmtn, which Lam- 
bard renders W* of lawt mix. fix Mnilrfi and fix Welch 
do right and juftice, ^ Blow**. 

’ tfigena) EletUj Bb. p. cap. 8, 9. In antlent 

times it was a meafurc of fi x fextarii. Hence perhaps 
Our jtugdn. Donatio infiper de fin lag^niff olei amupiiifi. 
GharcaaKdwi 3. m. *54 n*8s> TheliSutenantcfrhe Tender 
has the privilege to take mme* lageUani minii ante malum 
& rl/#v, of alT Urine-lhips that come up tb the names. 
Bif Peter Lifiefir, in his Antlemtih ofCbrJbirt, interprets 
Utgeua im* a bottle of wine. 

of Open court. See 

iabfiitt, (Sag. ltig;\fgi Si fitter 
or tranfgrefling of the law; and 
nt infliSed for fo doing. Leg «K 

and G. fib* $. fol. 106. 

te fame with lada. 

.... .and iU^Vfftlbttitt; (from the 

tkxl legos iipL f.‘ concumbere, fit ifei, tnuldU) 1 Patna W 
anrAfo ojftdfeiilum in aetulterie & fornication* ; and the 
privilege of punifliing adultery and fornication didan- 
tiently belong to the losdb Uf fotne manors, in reference 
to their tenants. Fleta, lib. x. h 47. 4 /»/?. Xcfi- 

$efifi of dugufi fo called fuafi 
Lamhmafiz oxi Which day the mounts that held land of 
the cathedral Church Of fori, (which it dedicated to Sr^ 
Peter ad Pinml*) were bound by their tenure to bring a 
live lamb into- toe church at high xnafs. It is otherwife 
fidd td cbhie from foe Sax, bkjjfimfi* ris. hafimajs, as 
on that day thc Englifi made an owing of bread made 
with mtw wheat, ifffen.s.e. 4. ^ 

JLamp*Kalil, To what duties liable. 4 Will. & M. 

■ iifunp*ap#. See F/fi. 

Hampn. Kdne but ml to bewd for lamps in 

e arn feoufes, under penalty of 40/. 8 Ann. e. 9. 

res in the light* how taxable. 30 Geo. t. c. 3. By the 
Slat, iy Gee. a. e. 29* Such convenient number of lamps 
as foe Mayor, jUdermen and Commonalty of the city of 
louden lhall think proper^ lhall be erefled in fuch places as 
to them IhaU Teem meet ; and they are to make rates not 
exceeding 6 d* In the pound, nor above 30/. a year on any 
one perfon. The Alderman of each ward* with the con* 
feat of his deputy and Gomflffon Council-men, or the ma¬ 
jor part of them, may coUtruft for foe lamps, &e. Wil- 
Mty breaking or extinguifiiing any lamp incurs the pc* 
ualty of 40 s. for the firfi, 50/. for the iecond, and 3 L 
for the third offence. See foe nUW afos for lighting, 
the ffreets of London and 

l 4 itakfbr > Was ore&ed into a county palatine, anno 
50 Ed. 3. and granted by foe King fo his fon John for life, 
that he fliodld hhve "fira regalia^ 'aaid'a King*like power 
to pardon tieafons, outlawriei; ftsta and make juffices 
of peace and jupcet of afiife within the faid county, and 
ail prooeffba apdindiOments to be in his name; but thefe 
eayaltfos i^dbri^ged by the SuL ay Hi 8. c. 24. There 
is a fouj) for foe eiudppalatine* and another for the dutety, 
l e-.fochiafoft'fo He out of foe county palatine, and yet 
are part of foe dntchy: for foch there are, and the Dukes 
0 f lancafler bold fonm,. Sot not as counties palatine , for 
they had cm >W eagdif* over thofe lands, t Lntms. 
1236. $$aU. lib, tit. Theffatute 37 H. 8. r. 16. 

annexe* 
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mattes funds to the durchy of laneafter, forth! enlarge * 
tiienc of it* Fines levied before the indices of affile of Lan-, 
tafter, of. lands in the eourny palatine, fhaU he of equal j 
force with thofe acknowledged before the juftices in the j 
Common Pfeafc 37 H. 8* c. 19* And -fowfos again! on ; 
outlawed perfou in foe county palatine of Lancafter* is to 
be duelled <0 theChanccllor of theduichy, who mall there¬ 
upon iffm like writs to the ihcrtC» 5 (A 6 Md, 6. 
so. Th* datum 17 Qir. t. concerning caufes #of ie- 
pleviti /hall be of force in the court of Comma Float for the 
county palatine 0 flmefitr. rpOr. a. 5. By the Scat* 
17 Gee* 4. r, 7, The Chancellor or Vice-chancellor may 
by oomroiffion impower perfons to take affidavits in any 
caufe, (At* depending in the Chancery or (Souris of Set 
dons* in any plea whatfoever, civil or criminal* A quay 
to be made at lomeafter, Stat, 23 Geo* a* c. is* d«r 
Black. Com. t V* 116* And m to A/*n«fon» 3 V. 
78* 

KtoCCtJ, Thefe wore agricola qnidam>jtd ignoimfptmn 
Spelm. 

{terra) Signifies generally not only arable 
ground, meadow, pafture, wood?, moors* wawn* fefr* but 
a)fo medfuages and houics; hr in Conveying the land, the 
buildings pafs with it. Ojlitt. 4. *9. . In a mom re- 
drained fen/e it is arable ground: and the hmd of Way 
man is faid in the law to be inclofed from that of others, 
though it lie in the open fold; & that for any trefpa/s 
therein, he (hall have the writ feerr tteufum fofii* Ac* 
Ps£* nto 8. In a grtot* land may extend to «jfto- 
dow, or paftuie, Csfr. But in wfits and pleadings, it fig- 
nifies arable only. 1 Fem x ado. ... 

Co. on lift. lib. 1. cap. t.feB. 14. fays, Terr* \ft rev 
men generaUffimm (A comprehends* mnesfpetm terror, but 
properly terra diet tor a Htmde, quia votnm t&itar * tod 
antientfy it was written with a dark r, and in that Mr 
Includes whatever may be jdowmL The earth hath in 
law a great extent upwards, lot mjttt tftftdm ejm oft a /f*e 
md caelum. Co* 9 Rep. Abtred's cafe. tor Black. Com. 
a V. 7, 16, 17. 

Where land /hall he taken a* money, or money as land, 
fee 14 Fin Abr. tit. Land 

&mt*a, A lawn or open held without wood. Ohm//. 
lUuftbtt, (From the Sax. Ladd md Bsc, ttbfcr) Was a 
charter at deed whereby land was held. Sk AagU*$*x*- 
me chartas ftf iiftrumnta nunenparunti pratdierum tfffionth 
jura If firmiOam continent!*. Spelm. Gk>£ 

B*nWfoto, (Sax. la*d>ceap f Ce*jm*9 to buy tod 
fell) An ancient cuftomary fine* paid at every alienation 
of land lying within fame manor, or liberty of a borough, 
at at Ualdonin Efix, there ia to this day aeulfom caned 
by the fame name, that for certain houfes and lands fold 
within that plto^thirteen pence in every mack of the pur- 
chafe-money fo®bc paid to the town; and this ettfafo of 
ImMeap, they dakh f inter alia) by a grant from the 
Bijbep of londm, made anas 5 H. 4. 

Haitnea, A ditch mmmfo lands to carry water info 
the feu.—-Fcra Judki* (A award* facto* da FatUe, laa- 
tm« (A Jfsaquwfb* Bn Cange. 

fcantttrfai*, (hmfrimy The lord of the Ibil, or the 
landlord: from the Sax.And, gad*terra, and rtoa, reSor*, Mi 
omnit maeftbi logo* in mtdimdtom Landefrico, dimdim 
IPmemhe* leg. Ettolred/cap* 6. 

Mtibegannmmt, Was oae of die inferior tenants of a 
manor. Gupummianm game ft* infmmm tmontium 
manerii, fays the leaf mndSpAman, who tods » Hy* d frwy» 
tit men in aMmetr. da Macbom* 
lUntegawi, Isa tax or sop outacced¬ 
ing to thmtfd«f. Ctsfttt frmddodu met trihmm f uod 
0 frmdiit colkgitur, that is, fays Spekum, n penny for 
eviy houfe; the VTAjb uk fridgamd hfr lerndgawL 
. This landgwtml or Jandgaile in dm regl&er Of Jhm|tf<srv 
Win aomt-ccnt for the foe of n koafe, or ttoUndwhamoa 
it ftood, the fine with what we now caU grotod^mnt^- 
ffaM pim Quti habuit im rimitaic XMX maq/kme 
for fame bedlam & dim ectUfim (f dmidmm*+^~*& 
for. mmfteem habit kcatmmm, & fteemhm do wutqmfi 
Mmmdmmdbrn* id eft 9 landgnbie, ftomtfdem MmA* 

jfeemmtfim® Ucahms of fmd> datolb 
ed of old; Landnhotn mums $1 term tom md. 'mrn: 


from the Sax. Gem&ra, u e. Termintu ; and hence we fay 
Metre. 

yUtkbittft*. in the Sauen times the duties which were 
laid upon all that held land, were termed Trineda neceff$t*t t 
win. Expedition, b*r$hb*u tod bright* 1 which duties 
the Saemt did not call Jinviti*; becaufo they were not 
foodal, arifing from the condnion of the owners, but 4w- 
direda. rights that charged the very land, whoever did 
poflek it. Spelm. of Feuds* 

HailOiOiO, Is he of whom lands or tenements are hoi- 
den; and a landlord may didrain on the lends of common 
right, for rent; fervices, (Ac. C0 57, aoy* In 

London if a tenant commit felony, Jkfr. whereby his goods 
and chattels become forfeit; th landlord (hall be paid his 
rent for two yean, before all odto debts except to the King, 
out of the goods found in the noufo. /Vm loud. 75* 

idtttemast, Tertiteb* T ht fcrre-tenant. 

X 4 ntbtto* The ancient method of taxation was by 
efeuage* which was to lands Ibid by knight-ftrvicc; and 
by tallage on the cities and boroughs,'and it was mede 
in this manner: When the King wanted money for his 
wars,; thofe tenants that 'did not attend him in perfoo, 
paid him an aid, and the aid was afle/Tcd before the 
ju&ices itinerant. It was generally a gift of all the ia- 
habitahts as a body corporate ; if they did not give ac¬ 
cording to the wants of the Crown, the judicial enquirett 
into ttoir behaviour, and if there were any forfeitures of 
thmr barters, qm ^*raiw/«V came out, to feixe their li¬ 
berties into the Kito 9 * tods* But id. 1.* found this 
wiv ed taxii^ by efouage tod tallage to be very incom¬ 
plete 1 beeauie war# were drawn out into great length 
and Cxpenee; and therefore he formed into diAinct bo¬ 
dies, the tenants m capite that beld^ great baronies, and 
thefe were tolled the baronet mj/fes, (the now peers of 
parliament ft and the reprefentat/vesof the baronet mimes 
tod of fcveral corporations, W. the oitixens and bur- 
geHs, of whom he made and body; which now com - 
pofeethe Houfe of Commons* Gilb, Treat, f the Mnehej. 
19a*- : 

King Eimtard the Firft granted the people Magna 
Cbatta, which they had long contended for, and alio the 
charter of the forefo; and for Meegem Chart* they granted 
the Kihg a dfnfonth; by the name M $ui*dmmdm partem 
mudumhonorum; fc that ioftead of particular aiTruiuctus 
in tides and boftmghs, there was one univerfal aiTeiTmesit 
of she fifteenth ot ml foeir fobdance: t)m iimmth foams 
to have beeft at tit made tot of thf eccltiiaiical tenth ; 
for the Ifopes claimed the tenth* of ail benefices; it was 
therefore tofy mlknww, by dte Fbpefo tolleBfons of his 
tenths, what toas the vhbte 0$' ' bene* 

dto, for theTope's tenth wtosockoaml^ * *• t* 
add ^erefore ihe fiforeatft mtift bd tv« 4 d. The bone- 
fo^tohfihed of dteglebeand tbvtontb pare of foe town- 
idpi therefore by ree vabm of the betofice* Bedtodug 
WfWfo,. Biey kxitorth* tree Value# ikt ttoMN#* and 
;ho# fo fot a filforeto upon b - fo tte the of 

%#wsftipi #ire^cereain' hw,' by # King’s 
toms and toIMfofo todef: the afk of preUament; 
tod coiiimtffioto were granted to the tom and eolloc- 
tore of them todtoW Gmfi Sealrbu* incoUeffitfigof 
foe Aftetoth* tob fotfo dfoy appeared in the Msu Mow. 
And the MMbre#d«ii^r-^t»nMp;eitber mmmi their 
coNefoiott lute 'the' EitChequer. or «lfe there mere head 
colle&on for the wboie eouaty, who mmm$ h th ifoer; 
foere irere liktolfo tonufiiffitoere sfpoivred, m fopervifo 
fuch taxation tod collefdoht: Bat about the time of 
Edward Ht there: ufore oerfoin nftabBfovd fatal fot upon 
eirery reumfoip y and fo, re the Song’s mints itoreafed, 
foey gave fore, two, re time fifteenfos. : CAL treat* of 
the Sxcbeq. *93* fof _ rj ' v - 

, Wd im io for ^dfoes 'of 0emy the S%hfo* Qgutn Mti- 
r, tod King im thre they rfofod hmh 

. _*0; fiminulfli i "iW mm, b&nfo.tim t 4 «* «f 

Oiaj* .InqWrfWt,-Md thereto, tke' »w 

wM'SCrar^g:.. the this trite nim of towtAto*. And 
dwofore^ «Mddved iluK tia/ttithtiBy Aa«ddheratM 
|w «'Mtnutnie Mon m« fifcewi^ r^«n<Umte 
a&MMpcU i /and. We'toi JAthe* Midf, Cor. (whieh i* 
Od IN be the fresteftfobid* tot •**#—»» fNW>« v 4 

-bwb 




L A N 


wh»ch paiTed upon the petition of Hghts)’there was 4 1. 
in the pound laid upon land* and a/* ft/ upon goods/ 
now 4/. upon land amounts to three fifteenth?: a^d 
a j* 8/ which was upon goods to two fifteenths; but itt 
this they had no regard to the bid rates made in the taxf 
book of the feverai town&ips, ofoerwi&than to difcov^r 
the value of the lands $ but a method h bbatUed hut by 
the aft of parliament to appoint com'miffioners, dflhdbjr^ 
and Colle&ors, in order to rate abd get in the: ikM wbjk: 
tidy. This^was found Very inconvenient, b*eab& the 
commiffioner* Itfsdtob* fayourfole to their owto country* 
therefore it was foft^cccflhry to revive fo far thb incient 
method* a? to a^inrn termin'fom ; and hi the fitom.djfr 
the civil war, the long: |«rlittitient would Ootfeftle any 
•perToni to appoint ccwnmifeoneib; biit the appointment of 
commlfliftners was made in the ^ itftlf i* Add in fob* 
new manner df taxing^ they appointed the futa to be 
levied on each pfiriScuTar county* in the alt itfetf ^ni ^ll 
ms the comihifliopert namA^ stud where to levy And 
the fix aflbeiawa counties, viz.' Mdsn; Middhtftxy&frit, 
Stcfik* Surry* dad ttirtferd* being not fpoiled aod pfttffoA 
in the civil fitarr* ahd mOit hearty to the parliament!#* 
tCrcft, were 1 ' taxed higher than any Other oonndhk ,10' 
England. 7 iiV. 1<H> *$$> *$& *; \ i ■ ’ : \ ; 'X> 

After thereMtttioVto fopportKing ffiljtam’in W 
\^jrs with Frdntt*' it whs tieceffaiy to come into "a:'land* 
tax ; and frt>m j6$4 to 1^5, the tax was .made;'byj\» 
pound-rate, like the former fe^fid^eS; but when the peo¬ 
ple found tnat the war wal lifco tO: holdj about ropj, 
the tax was mightily jeflimtd/every body betagflVimng 
to cafe his neighbour; and then they cameto lay.a rate 
upon every county; and the adbciamg counties,? being 
very lealous for the government in the myblofojn,' and 
having taxed themfeives higher than, foctr ;nej|kba»r? id 
1693, it was argued, that thoife coairties were bette^^fc 
to bear the tm* and therefore in -glscy:'. Ijaftl /.iliij 
difproportioned futnk that are now foe ftaadird .«$£,foe ! 
land-tax ; let us uoW compare the fubfidy 
with' the prefenc land-tax; and* cobfider the mihitar' bjf! 
•gathering them* ‘ Hid . 1 <* 1 ■'■■.; y v '■';. 

In the old time,: according to dm why of making War 
then ufed, foe<* tetumes >#r barmam^ an# by knight* 


fervlce, As is herein: before mentioned; j^eie obliged to 
be in the camp todays, At their Own eaqpenee,, and fob 
efeuage was levied apoh foe.defeultera % but when foe,*** 
of iwar improved, andifrmieawere brdught into tH*^ 
that continued-a Jtmd daifo they made their, mat! 
way of fubUdf; !whmk lva» fo aittchim the 


wherefoere 

l^pprali-^ 

pane* ., ( 

pihkM. 


the perfonaJ add md d$afo : f ha 
of King Cifedu. £‘jSftjfo 

and 4 £ g 

were difierent titiimM .fokaSjW W$P 
calfod fo many difoijAi/foHdiek^ .. 
gave their' 

parliament| A 

ffottif*: bf parliament, fiaceiif- 
It had the tonfont of fo« I 
made according to the rate in the; 

«tenth wa# paid yearly to the crowb/ 
other nine parts at they deed in thofo hooks; 

The teittpbraity and 
manner m ip r 


conyoeatioh 

■ diea&f .tbb Lord I . _ „ 

' TibafobwV'^hifiwi^af Clown, ” 4 rjhtjr 




fublhiiefo"; 





■ tfce jptoMitMi 
theyfowi#* 
.county; 

• YwM^ It.W'.iMI 


'» tnMing & muck dMMfeO Otar|l&Ml> a»d to 
mt (V «et it |u iwu^matcriul 
totAwe',fo* Mismicd on'etch 
l ti»i; -m BSffled 

UMb$.4a,;» the tip* of tKe, civil 
' ^ fieft timtli uccordinff to 
ecti' of Ute pmpk fell off,. 
«t ujwtsiw wrticulw 
,.. «n;#cco«6»f «• tte Mtrhc;! 
ifi focicoMty" :mi mp 4 
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them fcb hialpe it up; andthejr, being ^then ‘S&'li/ftofkM 
fo the cfoWn, th<*y named foe commi^bnctb in ,thf >nfo 
iiidft ^ foia Way of taking was aftCrwaidi-'foikh^ 
the reftcWmfon, becaufe they found it for 

-todame particular foms ^ foe aa of parKaofoht; 


and fthjehjffocy, named _ cOmi|tifii<mers alfoi, wW were fo : 
afihft dnd^e • each partientar j ihhabitant. The commit 1 , 
fioners by foe fobiidy, wefo duly to execute that b& s , 
bnt.'b^ j^ :? limd-tax they were dlre^ed in a partievlar' 
maunb^ilfow they fiioutd do it,:' that is to'fay,' by making 
foe difofodtlbh of the particOlar fum upon each piriir 
Cular hhddfod," lathe and wapentake ; hue by both laws* 
fiby wbb; fo ftbdtvide themfdlvesi and the refpeCUye 
bommiffiO^ TWfere not to aft out 6f their djftria k The 
Cbminiffioneibhy the land-tax afta, are fo fovea note fo 
the receiver general, of tike names ofthe* acting commit 
fishers,, and turns in each divlfion. We do hot find this 
ciaufe in the old fubfidy taw/becaufe it was not necefiary, 
where there was. not $ particular >fom impufed on each 
county. The commilfioncrs, both in the fubfidy and 
land-tax,! were to iffue thmr prbfbpts to foe condabks 
apd other, inhabitants, nnd fo appoint «ffi&fi‘ors ; 'and' hy 
bofo laws, foe coinmilfioitem are tO ghre them fo oharge, 
to mako n juft aCefiTment, and to retfon fuck aftefitneuts 
fo foe cofoittlffiotiers; who by,foe land-tax were to fo- 
turn: 1 the nifoies of collefoors* And. by both laws, the 
might appeal from the afifeftbm to foe 
c^ml^ondfoa and aub ftock upon land u excufed from 
' “ igii|drfdh4 ellate. Ujd. iQg* aoO* ' 

/ tfiw:Afofidy/law; foe commMoners appointed col- 
lefoors; but ^by the Jand^foc, foe afiefibrs brought, U 
fo? mmm df tht i beoidfe foe place was anfwer- 

•idfo for f^r., 40 a£eikl r nntH'they were paid in to 
the .fo^yjfovilfofoal & pd'- foefofore jt was hecefiary that 
tlfo crffslfofol^but,,!^ thefubfidy 

h^ A : #'lw ; pawj d9$$ l ,ffofo,|oteaIlyand 
.foemfo^efou:cb|teabrs' : wefo' appointed by ..foe comfoif- 
libumy W^ aded in bfoidf of foe Crown; and foe col^ 
leClors names were returned in,, by both laws, to foe, fo- 
cdfor general pr high ^ this difjsbfition 

was,, that' foe receiver might know in whom bands foe 
money was. fa the ftfoiidy, foe ccmmilhoners appbfoted 
the high cbUefoors in eafo foifo;and divtfioti, to whom 
the fio^coliefobrs U^;afooutttable; and the high cot 
lti£tar* wefo accountants to fof: Eibfoefacr; and 'one du* 
plicate of/^th«ri#itee)i«» was gjych to foe high coHeftor, 
gnd foe other foforned info foe^xebeqaer; fojbe a charge 
, foe hig^'eonw^s rtfoiptJ’xSttt aterdfog to the 
x if/ foe land-tax, foe fcoeiver is now appointed by 
W'J^ : Tr^sfor| and by this law, a duplicate of efich 
partjcujar dlvifion is to be gjytea to the receiver general, 
and anofoe^ fo ^fotufoed info the Exchequer; foe du¬ 
plicate foforfo$dfo foe xec^yer, is to chaige foe collhftors, 
and font fofofoed into foe Exchequer, to, chaige the rc« 
ceiver general Hid* aoo; pqi. 

,., The h%h:colle^for& by the fubfidy law, gave fecurlty 
fo foe coaBfol^neri by rect^nizance, to anfwer foe mo¬ 
ney by thefo deceived; but now foe receiver general, by 
the conf^tu^fo Of foe treafury gives iecurity to the clown* 
In foe fuh^dy iaw and land-ux, foe under-colleftor whs 
to diftraih- foe parties refuting to pay foe fom atihW: 
And by the fubfidy law, foe uadm*follMSldfy^d infoe 
money collided to the )dgh coUe&orV ^Irn^as an ac- 
cpupiant at foe Exfoeoueri twit by foe llid-tax, foe 
collectors are to pay in foe inoney tofoe rfoeiver, and he 
is the accountant" at foe., Exchequer. If foe Solicitors 
did apt pay in t3kemfo^r;t|c^ : had ieottefoed to foe re¬ 
ceivers, foe confoill^iw'Were to impriibtt them, and 
feize their if foe proportion was not an- 

iweied, was anfwerable, by a te-afleflinent 

pf, foe',’Co|naum^t^^ iy' both laws, the collectors had 
piecepts and iSpribehts delivered; and, under fuch pre- 
1 ^ ^ -• ^ ^grain foe lands and goods of the 

by virtue of the a£t. By both laws 

__ _ ... be taxedfor goods, in the place where 

.' foej? »^|^*r’:;biy:''bofo ''laws'foe diftreft was to be fold, 
piuspaldto the owner; by foe fubfidy law, 
*“ *' By fob land-tax, in four days: And for 
l to pay, and failure of diftrefs, the party 


to 
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to be bOfalteejl. Byfes &&&$y *li the tottfcif- 
fioeen total ia oat cfnMcafe} w si am fee cemauf- 
feaeKia oath feeifia, aetata which fee a 

thane open fee iwmtjnwt bat in the Jfefe**, 
if aioa-fhpamin aay piece be«awtaA% the feofewr 
tfeto huJieafe Bacheqacr wocafijefe Uftieieitoft fee 

toen wtae* fattop w eflai w haitdC«p 5 wieyf«t'< 
fewSwAt ewwmanpew j tad prove fee trufeof the 
certificate below the herons, hy twocrei&fele mmttbi, 
fee Ctooit of Xachegaer If tef»ws»d W djfthatge fee* 
fw from the Mt rwtejraSup & wkiqh the lends 11% 
*nfi that dUchswe Is earned to fee Hfeife of Coamoa% 
kt irder # |t 2Sdutpl : iwt of-die general fan the 
•ext fMjr. , Uti> toj, ‘au. 1 See JfcAfip, fee. ' J2*eL 
C*j,Vr-. jtJl. >f, 4 & ' . ■ ■ 

JUnfefeaaaVl* he that wfee&s lent let, or hath it 
ythfe manesl occejpetioo.■ fjW. 3. finer. i. «^. 3. See 

j.^tMgWtawfe'' Are lords of feeaon, u ieterpreted 
Cite. 1 /ff. j. They ate mentioned in 

leauitlMi Aa andwgarmafefifefia of «oo 1 , Atner* 

tetfatikh JBRnUjpr jf#,' | 

flimo* ; ich. Am fafate wile t&& ifci in ro/ ; cdmmf 
of^°rt^ to^ ^ra^Vonf 

the r*Aor fa ofifteeplc. 

dto» 


ntitnt*/is 4ot) 

kmteip, faimifimU ifm 
Abjjjt 


f rim tim fiiilu * widget 
ytii f 4 **&dk 'dfa'tftris r 

famt 


long end thisi foot ta^ptoyd njpftohnd fit W $*; 

w, miod!$ thereof,■ in whfcfyottr King anciently fa int 
fait mmdmm mkm, nhd tc otor fam fa Lora Chm* | 

f&rim tfto \ 

krum) m Mm* <Afa wAm. Laftiton Wfammym ' 
4oyJMnf^t$dfte jtoto torWllWltow, ttf r 

C4m/» le r Jfrm * 1 <w.AiMwWe > t§w* ace 

tow erected Ac courts ©fCWwy tad J%V JMfc GAg. 

%fl(b fttdu, the tom w&h Qfclk» >«A>. 4»a 
Fieiter* •_ 

IUpe» (t^jkt) li a or osa^oA dT a pateon to 
prtfetit to 1 churcb t witfifa hi faifafai it iteodnite' 
rridf in wld^b tafo we %, fat benefice is ia awitw 
Uffidn f«i&s» *• ta«'isd^HedtebdaSde 
give* to fa ordtaaiy to^Mt to afeenefce* on die ft* 
iron’s Mgligeiice |a ' fe .«^ii $^**4 

aUbtdbe adevolaticm of a r^ot pt pefintiag froai tie 
pn|roa fO; the bUhop; fabta tie bidmtb tie mfridfafti 
and front #p^rcbbiibap tc tie Kim. Hfait* t$* *«fr 
If after an iMndeace. the patron doqb aotfrefent in ibe 
months, fa otfafav hath the next d* mnadis ^ cbltste 
to the benefice $ and if he doth not critete la fix aronths^ 
then the metropolitan hftth farther fix mdbtb; and if ho 
doth not collate within bil jfi* teontb^ it tfaI faitoifa h 
fa fawn, t Rdl. jfa. fa* ml. jo, 4 
And the computation of the fix months is % fahtimSfa 
months, efdufive of the dim in which the dmjfefe bc* 
cotnei vow. 6 m 6 z. wmm a patron mte tilt 
^b^he ^op hath f&mtf* k 

good^otwiMaading the fig itwawaa «w pft hd&m 
bar the who cannot take anjr advaat^e of the 

lapjk: And fo jf the petron snakes his prefeamdon before 
the archbimop fah elated, though twdye months ’mm 
pad: But if ttObimbf collate! after twelve months, tfe 


pait: nut u tne nsmop cousues aimr twelve montas, tats 
bars not the ndw% a Adi. Mr. }fip k i tpi» 
If abi&op doth hot CoUftte to temeficei of his ow^ jpft, 


tbev iaffi at theend of fix asonths to the archbUhop} and 4 
tf fa mthbifiiop hsfteas to colUte within fix months, to 
4^ benefice of me gift, the Xing ihall have it by Uffe. 
m. & Simi. epi $ 6 * And if a ch*rch continues void 
wverai vears w tyjfr, the fnctefibr of fa King may pre- 
hWr 6 v.:<Jiv. I 5 S. Bnt ii. die King bath a title to pro* 
tot by U f and he fii&rs the patron to pictot, a nd the 
prtfenme 1 diet,’' or iipti- befor# thtEipf hath f 
w the ntefimtitifn is seii and not by covin, he hath loft 
m jfafaMfa, fahdfi is Wc fbrthe firft and next turn; 
«ndL hf the death of^the incumbent, mgy fide is given 
wAr intraa t dtM0 |t luu iwen «4kiMd tint the King 
«A»c| alb mr |»feftt iaawtkStMuoiMi at that nw> 

. featae it iactHMMt. h 0».4iaT ^^7 Mtoir S u. 

Mwrfiofe manr agdaf t& «h«r in it 

®*Wfe:dw*dt,. an£ftt months m6 
’ J™le fte tt is depfendlttoiba|( incur 1 to the bifiurn t 
£ if ¥ ^IfR.he hmed^mrwrit, then lather thebi- 
twfdnfiwp K|rw, «an tele the benefice by Utft s 
.J®? it; ^ddp; tf .:me."‘M*rbn wkhin the' fix months 

Msg* * agwft me Idfiiop^ ffid then the 

without^m^^iwetoteiitm hyithepation, 
fb4l wm;to Ihebxfixpp. xAsA H Rtf. 

f* 1 Thoiigbwheretjwbifliiop 

■Jt adifinryfar,«r 'tte,,-ehni^'i^mide4 ytdd «i|ove fix months 
Ty n!?* , r,M 144' A cldffe 

Mng ; -.iefnied ,• m < w: bi^dp to nhy falficient 
ilOfimfen, j|tl Jfe» te i# fe'^vc .the; & 
;tt» .OWlee of It. feat ww. t pnfeated. ia 

fefe Sa|% *dW»*fe tha pKfeffeall oat coltste W. laft/t j 
i r e ‘*rfl e i i W fe*'. 1(4JoWft wrong, 

Jp n^ag wettom .tb j^e£,a« ha »fSht to 4 o by 

wh&H.^atoi’'uaeitfeihr;: .b»^to' fe>SS^%tS^aft«^ 
fea linfefeinti «* by 4»p4w?to|, whkh |» fee aA 
*«fe. Atfe &«11 hot fecur t» fee Ivfeop, till fix 
'fmmir^twjte(|iit feyfete » fee patroa s Whew 
featin^fe fetMOKt jpohl. hy'feeAnfe fee iacumbeot, 
wr. to ^tron man sirntia fix months wiSftkont notice 
from feehifeefs,»pkfehi* mefeuifeea by%». 

mwn a 

W^ssfo.i^ Worn theehiutk «ani^b^ the 
rnfatmthfad m tike to« w body but to 


yatjoni^^l 


•niw 

htnehfe 
■fee, fell 
or- 
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titer of a fuperior. /W« 371. If a perfoti be indifted 
for. felony or larceny gently, iand upon the evidence if 
appears that the fret ts bat a bu*f b^ipafs, he cannot be 
found guilty, and have judgment on the trefpafc, but 
migh t to be indi&ed anew; tha* it may 'be otherwife where 
the hjry finds a foccial verdict* or when the fad is fpcei- 
nUyUfd f In tr efpafs where the taking is felonious, 
no verdid ought to be given,, unlefs the defendant hath 
fc fore beep tried for the felony, t Haivk. 440. All 
Jny includes tofpafi, fo that if the party be guilty of 
in taking the goods, he cannot be guilty of 
or larceny in carrying them away; and in everyin- 
“It of larctiy, there .malt be the words/ebmtf eepit 
ise, H,KQ, 61. 1 Hawk. do. 

|y the. 2 Gw, z. cap. ,* j* it is ena&ed, “ That if any 
jteri&f pr perfons (hall deal, or take by robbery, any Ex** 
^e«er orders or tallies, or other orders, iruitling any 1 
other 4 pcrfon or perions to any annuity or lhare in any. 
parliamentary fund, or any Exchequer bills. Bank notes, 
$o*tb-$*a bonds, Baft-htdia bonds, dividend warrants of 
the Bank* Soutb-Sea company,, Baft-India company, pr 
any other company, focieiy or corporation, bills of ex¬ 
change, navy bills or debentures, goldfmhhs notes for 
payment of any money, or‘other bands or, warrants, bills 
orpromitfbry notes for the payment of any money, being 
the property of any other perfok or per&ds, or of any 
'corporation $ uotwithffoadmg any of the &id particulars 
are termed in law a tbofi in a#i<m } it (hall be deemed and 
conffrucd to be felony of the frthe nature and in the fame 
degree, and with or without the benefit of the clergy 
in the fame manner, at it would have been, if the offender 
' had ftolea or taken >y robbery any other goods of like 
value ^jtth the money due on, pr fccured by fuch orders;** 
Id c. ■ “V ’ * - - 

The 4 (rw-t. r. in and d'ffte* 1, r. 2$; Impower the 
judges on convi&ion for ftrjdnd or petit larceny (except 
the cafe of buying or receiving of ftolen gobds knowing 
them to be fuch) to fraifyort the offenders. See Clergy, 
fclem. fi' ^ 

'SSI. Com. 4 /. 229; 230, 232, 240, 241, 

316. . i ■ :< . - ■ Js . ^ 

&att>ar&m> The larder, or place where the lard and 
tneat were kept df ' $idi%ton eariabunt 

/idem domini Mr fire ubi emptus fMrit Wlardarium dmini.- 
Paroch* Antinuit. pag. 496. Whence larderarlus Retfe, 
the King's htderer, or clerk of the kitchen.. Cowell. . 

HarberarjUfi IBegig, The &fog\i larderer, or elerk pf 
the kitchen/ C<mW/. ' 

%mMm ffijfottcp, In the manor;of Bradford in the | 
county, of mbs* the tenants pay to their lord a final! J 
yearly lAt by this name ) which is faid to be for liberty 
to feed 4 heir hogs with the maft of the ford** woods, the 
fit of a hog being called lard: Or it may be a commu¬ 
tation for fame cuftomary fervicc of canning fait or meat 
to the lord's larder, .This was. called lardartum in olid 
charters; (jf decimam laidarii dr bag*. Mon. Ang. tom* 1. 

* j&arong, (Fr*) Thieves > mentioned in the ftatnts for 
view of frank-pledge, 18 £d, a. 

Haflatmus, Often occurs in Walfingham, and figuifies 
an aifaflin or murderer, ftmo ityi. 

Ibaft* (Sax. hlaftan , i. e. «wr> Pr, left) denotes a 
burden in general, and particularly a certain weight or 
meafure of fiih, corn, wool, leather, pitch, &c. As a 
UJl of white herrings, is twelve barrels, of red herrings, 
twenty cades or thoufand, and of pilchards, ten thoufand; 
of corn, ten quarters, and in fome parts of fngland twenty- 
one quarters ; of wool, twelve facks; of leather, twenty 
dickers, or ten {core 5 of hides or {kins, twelve dozen s of 
pitch* tar or a(hes, fourteen barrels; of gunpowder, 
twenty-four firkins, weighing a hundred pound each, fife. 
Seat. 3 1 Hen. 8. cap. 14. 1 Jar, 1. cap. 33. 1$ Car. 1 . 

' r aft y* 5 

rut, In themar&cs of Kent, is a court held by the 1 
twtnty-fmrjura/r, and. fummohed by the bailiffs'; wherein 
orders are made to lay and levy taxes, impofe penalties, 
&>V. for the prefeiration of the jaid marihes. Hift. eftm- 

banking and braining* /% 54 * 

Kaftftge, (laftagim) A cufiora exacted in fome fairs 
‘ and markets, to fair* things bought where one will, by 
the interpretation of ttaJhL- But it is taken for the ballaft 


LAY 


e.rmfnm baredg^lUmm 'tft^nfi. tetamtt 
r*ecr/rur«/iwif BraC^ lily y^.'cap,"17. 


or lading of a fhip, by the/«r, 21 R»z> tap. 18. 

Onutes bemints London ftnt gnietl & trbrri* l$t. de Tbeolonio, 
ff RaJJagh, id Lailagio, id *b mntbns Ms Ccn/uetudim^ 
bus. Diploma Hen. 1. de Libertatilms London. And 
taftuge, frys' another author, is properly that, cuftora 
which is paid for wares fold by the lift; as herrings, 
pitch, fy. , ; ^ 

IMftagt atth balloftagt. Regulated in the nyer Thames, 
6 Get. 29* _ ‘ < • 

> Ihltft belt*, (Ultimas b*rt* % ) Is he to whom, land comes 
by cfchcat for^waut of lawful fairs, the Lord 

of whom they held in (bine cafes #but in Other's the 
King, ^nip “ ‘ ' . .. i 

cmTum finvierum 
$ec#«r f t .. 

Kitera, Sides-men,. companions, affifi&nts. CoivelL 

ikaterare. To lie fide-waya in oppofitibn to laying end¬ 
ways; ufed in ;hd 4 %iptkin of lands. Chart, den. awu 
'1357. t t : \ ’ 

lhatbti, iUtb,. (Ufinm% teda* Sax.* l<etke) Is a great 
pari of a county, containing three or four hundred^ or 
U^pentakes ; as it is ufoi in J^ir/ and Sttfbtr Leg* Ed. 
ConfofTf 0* $$*•**—rJbftnl fsdeti dsfi&is Comiatuum, Leth, 
§Mdrrd. fcT duaifiis Memitm.: Pau t H. 4. par. 8. 
'im I.; io : Laif*?i $'&&?£, Cwn, -4 K t i 6 . ‘. 

itatbpbf«Ibeibgrabe Was an officer 

under the government* who ;ha 4 authority ottr a 
third jpart of the county; and Whole territory was there¬ 
fore called Tritbing, othcrvVife a laid or Letibe*, in which 
m#tmea ; the county of «s folll j divided ; and the Rapes 
io SkJex feem tp anfwcr tha; fame. As to the jurifdiaion 
t/ this effkier, iioli mmm$ : ihat could pot be determined 
inri^huUdred court, WrOtlicqce broughtto thcfn%, 
w^fo aJl the principal men of three or more hundreu* 
:bem^^ailfcinble 4 by Latbreve or ftrhbingrme did de¬ 
bate and decide it ; otM they could not, then the Latbrwe 
font it-: up^^e to be there finaly detei- 

mi«|^*w-^ 4 irsynr rkm ftsbandms magiftratui pum Led- 
grevsum app*mbaia+ Spelin. Ant. Government of Eng¬ 
land* ^ '■ J 

Utltimer^ Is ,ufod by Sir Rdwxrd Okr for an inter¬ 
preter, p Inft. 515. It fevms that the word is mi- 
taken; and moulp be laiiettr, beeaufe heretofore he that 
underwood Lm/a, which fo the rime of the >ri»ww was the 
prevailing language* might be a good ihicrpreter* Cam - 
den agrees, that It figmfi^ a Rrfacbman dr interpreter, 
and fays theword is uied fo an old inquifitioD. Britan. 
A/. 59^ and snay be derived or corrupted from the Fr. 

1 latimer* fr isk latiner. . Cowell. 

Ikatfov, "I'herc are three forts of Latin, i. Good Latin. 
allowed by grammarians and lawyers, a. Falfe or in¬ 
congruous Latin, which fo times paft wduld abate original 
writs ; tho 1 not make void any judticfol writ, declaration 
or plea, And. 2.., Words or^, known only to the 
fagesbf the law, aim not fo gfoifonarians, tniM Lanvyerr 

Lfofov ft iill, ffdr ;.»#v $$ $d* For* 

mttrly foer tife pf a woril »At ■Iftvi* at all, orib M the fenfe 
pfodi ,^ght 'fo f ajahy; cafes be helped by an 
Jngtitk * .tho'., wberf^ '! a pfopet Larin word for 

the thing infomfod to :bafo^Wds /bothfog could help an 
improper one. ,,n 2*' - And when, therp 

was no Latin:$»<■* ''wfocOad fome 

counfonanee Ilowfd good,, as Wtvmum, 

Jtgfai i; ‘Bke, fom'A«w*r,..uad 

JVaffp. , \ )'r&is *?■:! ’ v" # 

Karinatfan* An inteipfotar of frirfo, or fittiner, from 
the Fr. befotbfolti he that underfiood foiria, 

iwWch time of foe Rowjiw was tho prevailing lan- 


iKjpiMiliMS lw«S* fctwag 


» nafwer k U*e4 

^ BMie ajKJn * tfa j 

w.Ae,c«aS^^JS#^4r- 

jfef^ob, *»« by, 4 ill t %Mik.g 0 * int^tu e-ihet 

* l#» ■ tTwofigliul 

',*48e':tlW:Ktog i « inch wa* 
M/auw. wm fewfortii 
to we nerifof nte 'j«w6^,'w|»#r» thf cMtet «w i«ft(ieat, 
WW.* :UH# fod S p i t St afc tia j &ieri(f«*- 

* . . tiinwd 



« 



PPWP Wjore large and 

M™ } tljc 


,, the [yte* 

TlfflWW la*v ■*/'arm g .,]y?M and 

i tiwifo *#*in cer- 

ill,. J' „Ul J r* < , .- , 


.#*$*$9 &* ja<w of. mptaiii and 
m^mmbmi-% the law and privilege of 
.^due,WgedIyJto my mduced 

'■•Wtjie. j0^i|^.v<Uyi^i>ii; and, iu hs' founded op the law 
fou, and the remiad law of ffc&d. 1 m all 
'other ^wlpnght to be* i Inft. n/ The law of na- 
’&«$♦;’«kt which God at nwui> creation fofkM into 
preifertatum /** 

Sterna, add may nor ho chadded :■ .lid®*!*#* ifodl be 
made or fcejjr* that are eatpreljy agalnil t»« law of God. 
^rwten in hM SfliSptmts* fttyamnmaiid- 

efh* ;* As'Mm Jaw’of' nature. 


eth* «. a tf-wp. 4 *^,. &* A »^0 W Jaw of nature, 

it Kgenemlly;thp ■ plrfonjand times, 

wlaiW *11 tk" world 

over: but. ii ,k Jn»it*fafe£ »;; ! jintoftsnces tetmte; and 

»fed ‘Id every 

'..’HVv v, *.' ' J ! v 

':'AU,;Ja^jiV^Vo ; ;:|thmV j*g* nature ; and tho/e 

'and^otne it didikes $ 
come fiom the order of 
oujtew hath much more 

'fha» to ahattei?, thlpgiin the 
penalty; matters hot of jrtcord, or circumtlaiines. 2k 
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tif. 4 ft*. 124. tunku tltt W btt ftuit the 
property «>r What *• tttjoyj an* tfMMlfMM hf tttdMer* 
periimb theft«&*», otammrf jhttftilMMM. *wrt»«f 
juftke, &t. Iftflwte®- ftW* and JAM; Oft. 1 ^ 
*8. c*d 4* 

JU» hath Jib a ftritf l«ilih»&ofci ftftMltt ft ftbtkM 
Ito that wlti&to lawful win at, »a out OMMfeft 1 *c te¬ 
nant by the Gfa 0 ftftjrtoft, ft wflto& Mate by the 

lyk-it ftrhte;' fA* 'smkmi » «« tew which 

;ive»j»itcapU ho# to proclaim Mr, mate: toil ®bftm 
’ >2H tteKici( to Mfejti and cnCouBtir an «**^i 
{pMi'ffiviit^miitthecwi^tfr. The toft inajtMg- 
fttCntnfaitti ate MWAqr.bAWM lew toft** prince* «f 
*qn*l opwft whojfttve eo oiiier ttBtkoi ^ Mm Se»km% 

' thrir coatnmerfe*, b«*ufe havb ft 8^tfer « ft* 

<Sa«ry Wjft butt#? /rata* aft euWtek JMrfoni; aft 
by the Wofattw, fiagt obtain tbftrijft^'ritetoare 
reduced » obedience, A,jpc*teu*ltebB§ft::.bft^ 
the law of aemi and wtreo nk 'itetWl,l#W'W *t 
little hr no'face. ' iTreet. J#»w 57.,. ft ft ft Idea ft Aft' 
amotoe. Ill nation*, dim in ceft of a« Aftfe* war* Ac 
prince tbetconqumgaini nrightftloftUift, w wftft 
feftrirft owir the thing* eft per Am* it ntefbMMi j ft 14 . 
ft toft* Ait m jeetd* 

to the huh# tribftai tfett ftftft.ltft •■IWafc .At'-ft*''by 
entw wftaftrj' hMfeftteAlBft'fnto'' * ‘ 


ft dm world., ft it nwi 
thecootwveify. ■: ' 

MM&riKg.iuaM nft wWftM 

the Cftbgft aft 

tt/Mfttf, » tbe.y«r-jr#ST< 
Jftr/l Trtartifc of the ftoyal ftn _ 
Aft Abriftteems tf.Ae fteftrt;tWM 
ftertaft fcfcjWt, 


ST* IvifHli iW 

dte^torafetie* m 

, * 3 $• ■«..■■ •” '• ^ 

i.sfe# jMtt a kt tUflwr 

b 1 bMpb^F' ww JT ^!W 

it* ft. 

jrtoi onto 

m'tmki . 


MMsfe*ifes&«ftutnaa ftir-iKhiftAft^ 


tot ftch great weight with ri* jhteft, Aft «Wy «f f «ntm» *«*. r* «£>i 

the** toe *» highly "blued, » feu :W«ii 

among fee btor whWr Wefe toelMtoflto* 
kft. foe y WCmm%*&. 

(U&yk*) ceded m* *k* tri**** 

*Utot, to wn miy kyWftepUn ctofrt ? 

snSly bfcd fcrm feutts of * countyot fittHfefed. $* 
fuktie Jfnt it fim* mdrmm 4 mm tyMm 

it ntifm fimtd fitpi & 4 sfc* Cb*ru 39 

ttf tMtfft, ftWrel %lwto--dfi 

the lore-feet of dog* in titofm&l, Chart* FortfU. c* A* 

See k*Miit*t* $ wtdwach Cm. yK t*« 
l4totote<?Mtft Is acowrtl»ld on XtiifjMlM forf-t 
fad in m mmmm ; he*t 

dEayyetoKr» at eoefc-toowing; cotot, they ^tof' 

per* and nave no candle, nor any pentotdXnic* hot a eoal: 
and he dut owetfoitor itoviee theto* aitd^appears nor* 
forfeit*doable hit rent: dus mnis mentioned by €to^' 
dhr, nftto fay*, that the fetvtte atottodante M ^Impafed 
on die tenants, for to^jdto it the like unfeaibnnbfe 
time to raife a comasottakt iSMi* Mrkm* |t he*, 
longs to die honour of mkigk, told Is called Uwleft, be*, 
caufe held at an unlawful'Mtar t 4 r f*iuii 3 * Jbt fygt. 

The title of it is in rhime, aM in^ die court*roH fnfls 
thus: 
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If nifidkm m$&*& 

G uri* m* ftmiat, 
t %p n*mrk turn famine 
£rr#i in wgimm* 

Bt dm fitnt Jfa* famine* 

Cafti Jmt m erimintt 
Ctmm Jfaetnm. , 

Vnid itjjurfai 9 

.Ww* *$£&* <&uw) -fwtfajfr $$/&** 

fiTf. 



Afhbft dphtb ii air^ithiWft A# or%r 

/OMdffar, '-mil yifer«nF‘;aw m Ujh 1 $ team 

*tty*faWjfim iUe pd # enrrw hu^hlefa man* 

-• %m rn ft p trghe * 'if&fo ifoGjretdiu ..meek, i* e.' ftmtti 
h wherethe^ diathfe Mmk yd db fe& the dipping and 
gobfe nf thlt pfepteif Wh^n >hfy havefeotived wrong# 
and^hhnbtget 0^h^jhdfee < 'iih :: ah0t)ier territory* when 
iiyf^imtlkhfe wfehtn bounds andbieeUidsw 

yj •''' v--; ' \ 

^Sw^iand)'|W:;'"the 
'3.1.'w ii; gfenb "thi8 perpetual pri^ 

i*rpf#t* $*wiifaruM 

"a^ahtoi 

j itodiUafaw ijkwmfam 
fttm per Muiem 

'* ^ermi^iswrVi y tto^BC 4* mi ay Ed. j* C. 

: Coitom ofMerchan^* . 

.'alUdads, to^dlts prneehes, 

Mium, q$r. KDfe^o:ieln ifot 

4 G*e> a* r. ad. $ 

•to and techtucal 

Vide Pettis. 

—_ _ w .-- It ill* Scclefiafticat 

ft m.;i ft bw ft-bywaift Sft 3 »«.lti» «>»«g*ftft the Com- 
■Wpt-Sftftb ftA-fftftft'ofcheftiftgiftm: 

taiitmatsft cCcoftftg to faAAc«l«fttlHc»l or %iriual 
ftwc, a» B*Bi«y« ftnA *ft»t giwftft ft ft k al ftftges.|»o<wed 
I# @m& 'wSAl».'^ft*«|goiaj» cm * >£S.' 2/fe. 444. 4 t «ft 
ftft MM I^ l 3 »r 0 m 4 ftft ’ft. ftMMftob » it> -the 

Cowman law w« dftft - «wfti,ft* 

■■ ft«ft §t«t, 1. 

ft.«. *&', ft) ft fthie ft» -Wtih tow .cmkmiic. See 

4 



ICingfhiU in 
Rochford. 


v- 


Carta it Dmino JUge* 
Di&m fiat hgt* 

Tent a ip ibidem 
Per ejZfitm tmfaeteifam* 
Ante ertnm Jetts 
Latent nifigefas* 
Bemfidfas film 
m /mbitnipelite 
Tetits veiutrit 
Haifa* at tantawrft* 
Pefta/us fiU Jenitu* 
Curia efifitmmmdu: 
CtmmefamfHnge 
Incuri * fi»* lege* 
Mtmfitm mmrtnt 
&H** pauitnerint* 


... V fkj0*» it0*W**> JurjJfaetj/klm) By the 
ifams mMdbfefiM, 4a ki* -or-leaiwed k 
die i&m .' ^fenil lawyers Ws 'nm\iaskr^ 

feV. toi within the *& $ mdomon i hat 

fe 4 dMM»hNtt^iy ' a dTdf<n#\- 

fto A»n». 4 Jl,»d 
ftWDRb^moy; - The dl.ftlpii'mftwftift * 
variety df^p^patpAka. T!he 'fexlt.wre. 

fach .-ns ke/eoniititfed .the '|NM^jieeal : jujhwidin of 
the free aims, to bounty, 0 ^fe;fe&; 4 fe «# them tp fech 
ptofens to^he -IT. 470, r 

47 ft^ItfttfHmtft#ntmp8*«; suui.c, m . .4 'jr. 

ifeftft* ftc of* 

lty.foMl,bytha camium iftttoftft aftAmiStcty imrnre 

^ats^smsneis!^ 

•atoKaittw’ la One that fe to 

fftft.WftA lif«w fig*Kto*ft» ____ 

L l». .ftft* -J 4 t, 

__ . ,. Ji % tw'ftifti 5 m, 

■mp$» ■ ■ •.; , ' 

.■ ^ mwift - miftpftW* ii.ftVi»-f»i 

jfdrtft# swAsg 'Mill fttoftd cMuurio. 
_ T ft A*» bftftt of ^eletgy. 

■4 tojii' "««!.«»,ft *Jto -'ft/Oftit. <-l. ■ . 

;;..• ■ Sftft 



The W^/dnridedthe people of the land in- 
to throe tanks; the Strife they aftfed m$q*> which Were 
look 89 are now nobility: the fecond wefo ttcm&i fairMtgi, i 
from frilimgt if isifying he that Was born a freeman* prti£> 
parents not fubjeft to any which are the prfcfont 

gentry: and the fMri aha lift were called laxpj, as both; 
to labour* and being of a more iervi|e ftate than our for* 
wu f becaufe they eottld ijot dinars from dwlrferviee 
without the leave of the lord ; bur were fixed 
where born^md in the nature ,of''0tves : A hm»ee" thh 
word faasi* or ?»% flguifie* thoftdf tKemle.ewSl^fe 
NUbnrdus dt SaxontSu^jiL *4. , 
fceh «f fttth,A quantity of yArn,fa calkd j ond ii' 
/TtAdriwifi^ar it la 'to eM^aoo thread* on. a realjW^I 
yawls about, a*s ; © aj-£fee*: ' : ’? I > : > 

iUah* Stealing of lead aftixoi ft*# tw*fo 

pomtinn for ftws fasts* 4 $*» a.. *> ja*,,\ A ‘. - 
4 «W&# Is an fte bet#sii pitecub. m* i 4tfft 
a mesfote of way by fce* or,a* oxtent oflhnd 
three miles in m>k eoun^iea tA^^ Breaketaofkagect 
^^4 v ftDwi 

ft*. Ifeetiw.'sAU, %Mi 

4 ^ 1 }'v', 

iUedk* o» Itatt* (frew Aet kac. 'U-i*v*ww 
ter) »-$•*£ 

in Ynifan toy fldogk or vpteiy Wrupon 
otikd by thfe B«n«: end bent*; t^. ^*trir»t4>* - 
in now • ke lor tdUoirM #»#% kin 
of &gkerf termed 0 fc§». ©well. •■ v . t . " 



*H* AnegMeaientefllie— v 

A* leffoe «H* enjoy the l«uU, will m*fc» Ikefc r be* 
iftbpegreementhttfc « n&renftHo Ac leafe » booted**'; 
owl impHes an intent not to be perfoAedtitt then; itb 
Weft 8 m 8 mede afterwards. *Wijf.'iy. : ' >*<• 

. f.". Ifnmuinapiosuteof a ktfetobntMde 
-'«#* »ooey on thOnremili*, he&an«bHgetlt* 
to mnlet the We s die agtremeatbeing", 
Kifee's MttnofceteOo fa& tkpedeehsA 
.. ome keft jfer s term 'of yean, <bo* : : 

A# k(Gp'hk*$eftflten, feaBrnbt be t^iwiiJioat (owe <. 
y ii W O k S f iw we €e*. jbt. ■<-, A jperibo ftiftd of no e#Me i 
wfee-fiaipltf ki&fe «mo{l»i ofeny feadt orteawmatt^ ■' 
'owk- AfariMHtt IMk e^'ytti* -bo uta? 

«M bt-duit k ft$M«st i §k olkte^,iit lwnk ( myrnto 
n Itnfe of h lik bk own ISe, 'toro» ; 1tiNwtir y «nept it bo 
" r «*#»-«'kco?*ty» «■ ktft WatMotto by tbe «wt. s* 
Tvti. **$$,>'■%)&&■ "kuMotit wS';d»M'tthi'««ikfo< 

rf.M#! g**twl%v k flidf bi»«ffa : lik, V *. 

”'", -1. -t ■:'(■ y .'*■ ■»'•■,' y.tf,*,' ■ '■' " ; 7 

if* tkkfi jUkd.of an «ftt» ^Hr : ^ «leak 

|«1 


j iik ieoMy nu bo' 
flkllfo goodkiw^' 

■ - ’Vnww! 



■«.. 

0 "m 


tto&m 


v ,, 


lUmge* Is an illawwt 
chants imporring winOoat wf^ 
barrels in tweh^«twd-;of ;ale-: 4 ^»’ :|e 
duty of eacifoo IMinh* $>&, ■ . 

%&m A 0 % $t .wb^elt'iayadi ^ 

min. 4 * 

JEtey fourth yei“ ^ 

than other years, The ^ W-^ 
and the day before* &*Ui 
/foe. |. yide 


Jteaft* fihwn T ^ 

the JPr. /«#r* ‘,|e^ 
or letting ;tea^hhts^- 

fer mm of iifotf .«ear|*;.^r":ai' 
Ctf.fiUfoo4j« ; .liestfei^" " 
mouth* when they ait m 
not to be matwrihl wIpMr 
leafe lor life* ,m pefir^ 
tenant Sn 

%8« 4 teftfo foe Sfe 
n^lbpr jeo 

ceuarUy ephmiir^ 
foommar ‘ 
thing As 
fcrmttpn 
mufthave a 

fo ‘ 

©Sr. hud 
sailed* 
demifo 
evnty 

ceitaintyin 

the essU; ; ^iawlo#^ 

the^tt'Af-r 7 ^^ 

both 




^ ■tn'" ; be : ’Wfishtf 4 ' 6r 
the fahii|^hr;aH v 

f v an 4 ifkiw fow 

im ettjmf/iCiorlhtt 

. 


u “ s 1 fmMr' 

... ' i* / ^.' V '. 

’*0 At ^ 

fo^ak, d*> ’ 
, <be bfibr 
| «ri.:.o'.kafet« **- 
.. ,.vCOmomoom »t * dny 

vE*if. ■ 

-- jwiA'oOioe, : at 


’*%<>’■ • im ctoOot 


''toe;' a oo« omico'o 
tii J. B. if be die witbin 

eu ■s-.J 'Xo/iL. 



iSttp *#»»' p|iA^'jwqd': : iAfe*' in «*ft ■•-•e' 4 i« wi#> tbtt 
1, ‘-'^‘!,;«tb«*ifeti^K :v fkwif. ?©. And «Aeiv noua bn* 


r-pem, smf begnntrit to nnoAnr 
to begin nfiotbit deatfc f it wiU 

^Odkk' shirty yenr*,' jatwided tbwa k» 

jMMy : .to eooie at tb»)tiaM of tk Wt 
Ai’kibft Grant, U. A latfe 

" ?A<«o A*,iWbf!» 4t«n> nodi' <wk J&»ki t}»*o k 

and if a kaft be during the nomrity o f j. Si or. 


b« ftalieMaetodk 

good Iraki > aj»d 8f 
k ended. dW. ty 4 
« y*er,till enbnn 
rftikitMftrjSvejeWi, 
'Of land,.to 

jMoStt oMdmndiM .. 

Tbiiwiilbr* 
iof.tbebnndre; 


:Nwi 


age* the 
./ti;'ient of 
pd.^tkakak 
'Jf a man make* 
levy wot of the 
that fum* ©r. 

, on the payment 
; be made: bat 
fox years, bat 
*7. d 


words 


fcafo s and si JfoiiCh# 


, A .. 


which paffcth an iaterdft mnouhts to a leafe* 3 


T W*4 A. ftaU name* 
^w'ttr ft), many years, as he 
bmaed by his execators* ©r. 
it Timepwreiee* M itj, 

Aift ©a than makes a leafe to another 
for fo: «mnjr years as a third perfon foa^name* when the 

\ years 

























■ lea 

Vwt we wMhed.%; 

many year* a* he B*fo in theamstpr q£©,'end he h*d» fo*° 
a-term for tea years# this, u a good ? flB ? cars * ' 

and in th^Ufc^s 'cafii^ by : i^fcwing 

for life or ye^of a*y .thing that tokte *r 5 
but fc#?? Joryears ought to W.*f|4f-,pf wh lands, or* 
whei^m** the Mhr way come not of mcon* 

noj^aliiSenuneet,' 1 ^* 4?* ; • '4?^cy W.PJ^r $ c 
&#,*»*»** yearn. *r W »u^ ; of jWr 
nwtWiW^.-.WWt Hh,W'- #3Wfc 

otfo,Mw«r ‘tjjrM^eari, Widbe.gMdfor thofe ywm. and 
;»: «n»n^ftwii*lr * qtwrter of a jw, n te- 

W*» ■ *» % W»* i 

.ani'MjsMsj'tU ,b#t an eftw* at will. < , v r jwj. 4- * 

. AM »f ■ffsm W*,W A“ i 

«*oMfo»S:Jfor fixj¥P»i «W> if * msiv.iialit.aW.fof 
years without faying for how many, it may beMOfifor; 
twe yfan. H> anfwer.the plural .awpoup.; W* 

^tl^iaji^a^rfoA.a/yewly »»$ 

7 "* fo yew. falwg.w HuS 

»*«*.«* mM WW'rJ? 5 ; 

from yew. bp, year; aM* 3 ** «, 

b»aainje..bw;.fo-fflMr.yea*, 
the^ifebmi'y^r* rbej* 4uts«k«t pat hound 

■«# 

thj* 

; <tfter»>»able wry yew ay «lfo,#ill of either _W«y-• ■*#; 
iHk isfor a veer. toJ.A 4 fee«*.JWllh 4 *.|«»»''W 


£•■■'.» A 


the bn to hare it foe the refidue of. the term: thie was 
adjudged void as to the foe, becaufe there, .can. be noli, 
mitatnm qf the refidue.of .a term which is determined. 
Cry. JJfo. aid. But if foe words .of foe kqft. be. To 
held during the tefidue m the ninety>nine yean, and not 
dorfog the .reft of tee term, in this eafo w may he good to 


■ determine,: fofojfo i«MrfoMw*#f 
hy ffdtCh iiefjedfoe.,' tfafoptjfc }$/%> 
of .land, tt fo -'form jmfoey »«. 
them,, that he Wi payfifiypouMs »t fo?,«M tffotftid 
term, and if he «fo fo, and yay fifty po^ w foe end of 
every ten ywr*3 thenthe ftvd a, petpefoal; 

demife and grant of the lands, fi*m» fon yew* wfo*yfoW 
continually following, <Mtn* 

Though: this-be a good fo * fof the fikl ten years,, a* for 
all;foe reft,.it is,wcertain fod voids b«.«ove»antafur¬ 
ther kafi maybe m«lefo?.foMiket*W®fy*«*> “ftwfo 
191. zStif. Ait- 37’fo".':..;.. , ■/ ; 

A parfon makes a fafi of hisgfobe for fo many yfom as: 
Jte lhaJl be parfcn, this cannot be made certain 5 but »r 
Bo makes aim/* f « three year*, and fo from three years to. 
three years, fo long aa be fhaW be par»ii f r st 

t foe years, if he>»,dime pwfoi fo fotw*. ■&*&>■< 
: ,$ 'Cm. tn. Abd if Apt make, a. h*A .fofWWjl 
one%year>, if the lejjee IhaU ,;fo long bve; this, 
lta/i for years, and a.cekainty in an imcertainty. 1 • Ufl* 
d. : AA4A«M« » a.mfo for foven years, . if B, Ml, 
fine fo long, who is dead when foe bqfi k mfa.i ';WP X *-': 
the leffee hath an abfoltwe Ittjt for feven ye*w, s *«i. j 
6t. Leuft for lift > gfonfod, add fty# fo«.¥ *heieffee 
witliin one year do not pay Mr. foen he fliall have but a 
ietffi for two years i hero )f ho pays not foe .smmey,, he 
foallhave only the two years, although.livery of.foifin be; 
had thereon, x l»fi, at fo ‘ If a ft®* he made fo^f, fo: 
during his own lire, and the *Uvei„ p£ (J* ,^hd tt 
one entire eftate of freehold, and fhall con^nue ^, 

three lives, and the life of the furv^vor of thcin f ano tho 
the leffec can have it no longer than his own ^ifc* yft Jiis 
alfignee (hall have the benefit of 4b Jopg 
two are living. 5 Rty. 13. Moor 3a. W^ore : OA« : g;t|f^*' 
land by kafi. to . 7 * $. and C* Z). to.hold jfr 
thftir lives* although the words find Jfa J/| 

tbtm be fitted, they ftiall bold it during 
Ibageft^rer. , 5 Sty- 9. A feq/'.M made to i ^ricwjor, 
%ty ytybi iMe M. ^nd C-JO.>,loi)g'!ive; atfcd 
wards JMtef, death # leafe 
'rftnnfyh if the Uafe be made to one tor the lives of A* Jr 


'Fhough if the kafi be made to one tor the lives of A* By 
and Cti>r the freehold doth not determine by the death of 
one of them A^d, if in, the other cafe of a tW- 

words or be inferted in the kafi, it will be 

good for both their Jiyes* *3 %>* 66 - + 

A kafi was made to, a man for mnety-mne years, if 
he fltould fo long live | and if he died within the term, 


,and ybt.if^a* heldthatthe, Uqfi eontinttei dor it was by 
the aft o(pod that tpflbe could ferv^o longer. Civ. 

44 ** > T ■ t ’■ ■ 

' If a A^bf to a jtuaA, and to her whom he ihall talee to 
Wife* fe> is voW 3: # l^scairib there ought to be Aich , 
^er(ons at the. time of the commencement of the kqfi 
whichi might tube. ^ 158. When a bqfi w rever- 

iiw is granted as and that kafi ie 

void by ra&iy*;.'^^; the reverfionaty; 4 ^,‘..expefUnt up- 
..msr- ; that.is ,votd,, is void alfo; Cwr. Cor. 

r But where a m a n mmtes a %Vwhe» in truth 
there is no f/N^ ;pr A 44® which it void, and mifrecites 
this jfasne- |n a pc|ht material, and grants a further to 
i(<m«mence. infM<^lbel.d^mnina^l^^^ thereof 1 in fuch cafe 
th? new : ^M^ ihafl be^n-'^dm the thne of deli very. Dytr 
p-jv.'.A. jft'f •rdiy^v,f3,-.8o, •&<•. A kafi that 
mm imppSmo #ate tor its bommeneement* is faid,jto 
..bd"^d : $'n'nd an unebrthm limita^on makes the kafi void, 
,hecii|fe:'ii being bart of the agreementb ^the court cannot 
determine w)iat ute cdAtf* 4 'wa^ , i'Mod* 180, Though 
it.^ith./been.'.adbitdged,'' d'hbre^a Imfi b^rs a date which 
!js a^ia^ble» 4ie tbrm.ihall begin frdm the delivery, a* 
'ift^dwas no. 4 m«v: ; ':T;/^'40i m be to hold 
she. dajr itfelf is excluded; 

’'.o^btwmdie day ffl delivery is kclhAve.'' 5' a. 

:/ 'vA; mia' mikesM for yearn to one, and afterwards 
;xnakes a for yd am to another of the fame land; the 

f -dKaW- fa’e $ood for fo many 

years bh^eof,' as * foall dome after the fcfrft kafi ended. 

6 f* AW if-one make a ^ jfor years, and 
tdbBtwbrda t^e Idfor enter* upon the lands let, before 
*b£;6rm% exj>ired^ and thalms % kafi of thefc lands to 
thirfoeddd kafi it :i good kefi Until,the leflee 
dpth re^bfori nnd then k die fy& lufi U revived, and he 
‘i '&&& '4<W. •: ye*. U hath been held, 
m#rhe':-^»d;as.to one, and hand good.to 
iaifoth^f;;. a^4 'wfis ytddabie, dr < void for the prefent, 

Mf \ , 1 M' 3 R *P- 

^1/ h'^'.^" ; made to tUro, to hold to them and 

: tw$i others:, it is voidable as to the two other oerfons ,; and 

*tw ‘# 4 * * *• 

A 'kafi whidb IS only ViJidiWS him «Ot abfoiutely void. 


' Mffi.be void abfoftsmiy, tnerc needs no, re-entry :* Ana m 
m*w voiddy fo-ent^, atjd jmtrfhgout 
,tectnmg and receiving 
bhe'wif Vhlch acfendwled^es the Jefee to be tenant. 
21 Cfih Jt'dliR 14 ^ If h Mor acCepie of rent 

of ad USdnfeedfd^A ;of the aflign- 

ment, 4 br wkb the 

■rent in.a^Bdtt'Of ’ 2'!♦' ’ And wbere a Hfee 

■ for years'acceptfdf; term from’,.'the ledbr,- evda by 

word; %tM of the texm^Mch he 

j had by deed,' ^* 448; ' ; :■ ‘ ' c 


. aM W ; ' '- a W* & r - 

■Vibiflr r’ If a kafi for years is m^efo a-man.'.and fyi heirs, 

hit ^^;^:|ISB#.,-Aa 4 a ‘ 

%&»of ; :be ; miai : ^d.ttw; to fe- 

v ?0.'A «« # -IhPjsftmt funwdnde*’ 

.'JUifcccfmr'yearsV.though 

and^the fc^e,.}»efh coun* 

'telmtit s 'aSioa'‘of dbychant may ^'..koughthpoA''the ktfe 
againft thc IdTpr.: but Where the kafi i* foaled by the 

.Jeffee, 


A 



L E S 

leiTec, and not the leflbr, nothing operates. 7'civ. 18. 
Owen ioo. 

A man out of pofleflion, cannot make a lea/e of lands, 
without entering and foaling the leafe upon the land. 
Dali/. % i. The leflee is to enter on the premises let; 
and fuch leflee for years is riot in pofleflion, lo as to bring 
trefpafs, b'c. until aftur.1 entry; but he may grant over 
his term before entry. 1 Inf. 46. 2 LiII. 160. A 

IclTee of a future intereft never enters by virtue of his 
term, but enters before, and continues after the com¬ 
mencement**/ the term; and then the leilor oufts him, 
the leflee may jftf gn over his term off from the land. 1 
lev. 47. Bat a leu/e to begin at Michaelmas, if the lef¬ 
lee enters before Michaelmas , and continues the pofleflion 
* immediately, it is a difl’eifin. Ibid, 46. If a leafe be 
made of a clofe of land, by a certain name, in the parilh 
of A . in the county of B . whereas the clofe is in another 
county, the laid parilh extending into both counties; 
fuch a leafe is good to pafs fuch land : though where a 
houfe is leafed without a name, and the parilh is mif- 
taken; it hath been held otherwife. Dyer 276 1 292. 

Land and mines are leafed to a tenant; this only ex¬ 
tends to the open mines, and the leflee (hall not have any 
others, if there are fuch: And if land and timber are 
demifed, the leflee is not empowered to fell it. 2 lev. 
184. 2 Mod . 193, A man makes a leafe of lands for 

4 ife, or years, the lellee hath but a fpecial intereft in 
the timber*trees, as annexed to the land, to have the 
mail and lhadowlor his cattle * and when they are fevered 
from the lands, or blown dowrt with wind, the leflbr 
lhall have them as parcel of his inheritance. 4 Rep. 62. 
i! Rep. 8i. If an houfe falls down by tempell, cSr. the 
leflee hath an intereft to take the timber, to re-edify it 
for his habitation. 4 Rep. 63. And every leflee for 
years, fcfr. may take of timber neceffary plough-bote, 
houfe-bote, firc-bote, &c, without doing wade. 1 Infl . 
41. And tenants fuffering houfes to be uncovered, or in 
decay; taking away wainlcot, C $c. fixed to the free¬ 
hold, unlefs put up by the leflee, and taken down before 
the term is expired; cutting down timber-trees to fell; 
permitting young trees to be deftroyed by cattle, 'tjr. 
ploughing up ground that time out of mind hath hoc been 
ploughed ; not keeping banks in repair, i$c.. arc guilty 
of wade, Dycryj. 1 Hulk. 368. 

Leffees are bound to repair their tenements, except it 
be mentioned in the leafe to the contrary. Though a 
leflee for years is not obliged to repair the houfe let to 
him which is burnt by accident; if there be not a fpecial 
covenant in the leafe , that he Jhali leave the houfe in 
good repair at the end of the term: yet if the houfe be 
burnt by negligence, the leflee lhall repair it, altho’ there 
be no fuch covenant. Pafh. 24 Car. B . R . A leflee at 
will is not bound to fuftain or repair, as tenant for years, 
is: If the houfe of fuch a tenant is burnt down by negli¬ 
gence, aftion lies not againft the tenant; but adlion lies 
for voluntary waftc, in pulling down houfes, or cutting 
wood, (sic. 5 Rep . 13, 1 

By flat. 6 & 10 Ana. c. 14. No a&ion (hall he brought 
againft any perfon, in whofe houfe, any fire lhall acts- 
dentally begin, or any recompence be made by fuch perifon 
for damages, fo as not to extend to, or make void, any 
agreement between landlord and tenant; and negligent 
firing of hotifes is liable to penalties. 6 

A leflbr who hath foe, Cannot referve rent to any other 
but himfelf, his heirs, fcfr. And if he referves a rent to 
his executors, the rent lh*n be to the hmr, as incident to 
the reverfiott of the fond* 1 Uft. 47. The leflbr may 
take a diftrofo on the tenements let for therein: or may 
have J^ion bf debt for the arrears, {fV. Alfo land leafed 
(hall be fubje& to thofc lawful remedies which the leflbr 
provides for the recoveiy of his rent, pofleflion, lAc. into 
whofe hands fbevCr the land comes, Cro. % be. 300. And 
as to the leflee, if leflee for yCars lofts' his W, if it 
can be proved that there Was fuch a term let to him by 
1,y leafe. , and that it is not delermined, he (hall not lofc 
his term ; fo it is of any other eftate in lands, if the deed i 
that created it be loft, for the eftate in the land is derived . 
from the party that made it, and not from the deed other- 
wife than inttrumentally and declarative of the mind and < 
iment of the party, €sV, 2 ItlL Air. 152. ii a perfon 
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be m poMon of the lands of another, and hath ufitillly 
fo '' t . h f m i ‘he proof of a quartet or half year’s 
wnt paid, will be good evidence of a Uefi at will, though 

“ "mi * k* cx P reir /P™ ved *at the lands were deoiled 
at will to him in pofleflion ; it lhall be prefumed the rent 

** knd ui,on fome ***•* 

Lands ate /<•*>«/at’ will, the leflee cannot determine hia 
will before or after the day of payment of the rent, but it 
mull be done on that very day; and the law will not 
allow the leflee to do it to the prejudice of the lelTcr, as 
to the rent; nor that the leflbr lhall determine his will 
to the prejudice of the leflee, after the land is fown with 
corn, &c. ^ Strf. 339 * Cev. 109. For where leflee at 
will lows the land, if he does not himfelf determine the 
will, he lhall have the corn: Atid where tenant for life 
lows the corn, and dies, his executors (ball have it; but 
it is not fo of tenant for years, where the term ends before 
the corn is ripe, be. j Ref. 116, The leflbr and leflee, 
where the eftate is at will; may determine the will when 
they pleafe ; but if the leflbr doth* it within a quarter, he 
lhall’ lofe that quarter’s rent; and if the Idfcecioth it, he 
muft pay a quarter’s rent. 2 Salk . 413. By words fpolten 
on the ground by the leflbr in the abfcncc of the leflee, 
tne will is not determined; but the leflee is to have no- 
tice. 1 Inf. If a man makes a leaf at will, and 
dies, the will is determined ; and if the tenant continues 
in pofleflion, he is tenant at fuftcrance. Ibid . 57, But 
where a leflbr makes an eftate at will to two or three per- 
fons, and one of them dies; it has been adjudged this 
doth not determine the eftate at will, 5 R.p. jo. Te¬ 
nant at will grants over his eftate to another, it determines 
his will. 1 Injl . No tenant fliall take leafs of above 

two farms, in any town, village; & c . nor hold two, un¬ 
lefs he dwell in the parilh, under penalties and forfei¬ 
tures, b y Slat. 25 H . 8. r. 13. $ C e 21 H. 8. cap. 13. 

There is a late JIatute for the more effectual preventing 
frauds committed by tenants; and for the more eafy re¬ 
covery of vents, and renewal o f leafs; by which chief 
leafs oflands mriy be renewed on furrender, without the 
furrendering of the under leafs , &c. 4 Gee. 2. c. 28. 

And how leafs of lands, iAc. left uncultivated, may be¬ 
come void, for non-payment of rent, on view of two 
juftices of peace, i$e. by the late att 11 Geo. 2. cap. 19. 
See the purport of thefe lbtutcs, under Rent. 

ILchCcs bp Statute* There are three kinds of perfons, 
who may make lcafes for life or years by ftatute, that could 
not do fo heretofore, viz. Tenants in tail, hufband and 
vdfe of the wife s land, and perions feifed of lands in 
right of the church. By the Stat. 32 H. 8. r. 28. Te¬ 
nants in tail tors enabled to make leafs on the following 
conditions, i. e. They are to be made by deed indented* 
to begin from the time of making, or forte ihort time af- 
rcr, as Michaelmas next, &c. If there be an old leafe in 
being, it muft be abfolutcly furrendered, or expire with¬ 
in a year after the making of the new ; they muft not 
exceed three lives or twenty-one years, from the making, 
or be for both, but may be for lefs terms; they are to be 
of lands mariurabie or corporeal, out of which a rent may 
be legally iffuing; anti of fuch lands or tenements which 
have been rnoft commonly jet to farm by the fpace of twen¬ 
ty years; the accuftomed yearly rent, paid Within twen¬ 
ty years is to be referved ; and they are not 10 be made 
without impeachment of wafle, tlfc. It has been held on 
this ftatute, that where a new thing is demifed with lands 
accullomabiv let, though there be great increafe of rent, 
the leaf h void : but more rent than the ciccutlomed ren; 
may be referved. 5 Rep. y 6 Rep. 37. And the W 
according to thfc ftatute bind the ifVito in tail } but not 
thofe in reverfidh or remainder: foriftemmt in tail m.ikes 
zltaf vyarnuited by the ftatute, and dies without iffur, 
the leaf as to him in reversion or remniuder void ; th*»’ 
by a common recovery, leafs may be made to bind him 
in rihminder, ^^ Woofs Uft. 267. 

A gu aril {jut during rite minority of an infanf tenant 
in tail, who was but one year old, made a leaf for twen¬ 
ty years; and it Was adjudged not good by the Sirs. 32 
H. 8. c. 28, to bind theiffue in tail; and it is the fame 
in the cafe of tenant in dower, tenant by the curtefy, or 
hufband foiled'in right of his wife, beeatife they have no 
inheritance. Dicr "The ftatute impowers a hufband 
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to make leafes of land in tail, held in bis wife’s right, fo 
*s fuch hafts the conditions aforementioned areobforved, 
# and the wife be made a party to and feal the leafes; and 
the rent is to be referved to the hufband and wife, and 
her heirs, fcfr. If a leafe of the wife’s land is not war¬ 
ranted by the ftatute, it is a good /«*/& againft the hufoaod, 
though not againll the wife: the hufband and wife tannot 
“bind him in reversion or remainder, i Inft, 362* Bifhops, 
Spiritual Perfons, fefr. feifed in fee in right of their church¬ 
es, may make leafes of their fpiritual livings for three 
Jives, or one and twenty years, haying all the qualities 
required by the ftatute, in cafe of leafes made by tenants 
in tail, 32 H , 8. c. 28. And Uafes otherwife made are 
to be void; but not againft the bilhops, te'e. making 
them only againft their focceifors; 3 Rep. 59. 

A bilhop, lAc. may make Uafes of lands for twerity-one 
years, or three lives, according to the ftatute, without 
confirmation of dean and chapter j and at Common law 
might make them for any longer time, without limita¬ 
tion, with confirmation of dean and chapter; but this is 
reftrained by the ftatutes 1 Blix. c. 19. and 13 Elix. c. 
10. Such confirmation will now make good concurrent 
Uafes for twenty-one years, &e. upon hdfes for years ; 
though a bi/hop cannot make a concurrent leafe for life or 
lives. WornVs Inft. 273. If a bilhop have two chapters, 
as there may be two or more to one biflioprick; both chap¬ 
ters muft confirm Uafes made by the bilhop. 1 Inft. 131. 
A lea/e by a bilhop made to begin prefently for twenty- 
one yearsjt when there is an old lea/e in being, is good, 
notwitbftanding the ftatute of 1 Ellz. Moor rap. 241. 
But if fuch Uafe is to commence at a day to come, it will 
be void, x Leon. 44. Leafe for three lives of a bilhop of 
tithes, is void againft the fucceftbr; although the ufuul 
rent be duly referved. Moored. 1678. 2 Cr$. 173. 

Leafes of a dean and chapter are good, without con¬ 
firmation of the bilhop. Dyer 273; 2 Net/. Abr. 1096, 

Where there is a chapter; and no dean; they may make 
grants, lAt. and are within the ftatute. 1 Mod. 204. 
And a prebendary is feifed in right of the church within 
the equity of the ftatute 32 H. 8. c . 28* *4 Leon . 51. A 
prebendary's leafe confirmed by the archbilhop, who is his 
patron, is good without confirmation of dean and chap¬ 
ter. 3 Bulftr. 290. But where a prebendary made a 
leafe for years of part of his prebend, and this was con¬ 
firmed by dean and chapter; becaufe it was not confirmed 
like wife by the bilhop, who was patron and ordinary of 
the prebend, the leafe was adjudged void. Dyer 60, If 
a prebendary hath rettories in two feveral diocefes be¬ 
longing to his prebend, and his leafe of them is confirmed 
by the bilhop, dean and chapter of the dioceie of which 
he is prebendary, it is good, though not confirmed by 
the other. Sid. 7$. 

A chancellor of a cathedra! church may make a 
leafe, and 'tis faid it will be good againft the fucceflor, 
though not confirmed, &c, Ibid. 158. If a parfon or 
vicar makes a leafe for life or years, of lands ufually letten, 
reserving the cuitomary rent, &c. it muft be confirmed 
by patron and ordinary, for they are out of the ftatute 32 
H. 8. e. 28. And if the parfon and ordinary make a 
leafe for years of the gkbe to the patron; and afterwards 
the patron aftigns this kqfit to another, fuch aflignment is 
good, and is a confirmation, of that leafe to the affignee. 

5 Rep. 15. Ancient covenants in former Uafes maybe 
good to bind the fuccclTor, fo as to dhfchaige the leftee 
from payment of penfions, tenths, &c. but of any new 
matter they {hall not. l Venu 223. 

By the St at. 13 Eliz. e. 20. the Ieafit of a parfon is not 
good for any longer time than the parfon's reftdence upon 
his living, without abfence fourfeore days in any year; 
and an incumbent offending contrary to this act, (hail 
lofe a year’s profit of the benefice, C5>. 4 Rep. 403* A 
leafe for years of a fpiritual perlbn, will be void by his 
death, if it is not according to the ftatutes; and a haft 
for life is voidable by entry, bV. of the fucceftbr : And 
fo in likl* cafes leafes nor warranted by ftatute, arc void 
or voidable on the deaths of their makers : Acceptance of 
rent on a void hafe ihall not bind the fucceftbr. 2 Cro. 
173. 

On college leafes, a third part of the rent is to be rt- 
hTved in corn, y Ac. 18 Elix. e. 6. By 14 Eliz. c. 11. 
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it ii ordained, that the 13 Ellz. e. 10. Jhall not extend 
to leafes of the mafters and fellows of colleges, lAc. of 
houfes in corporation towns, which may be made for 
forty years, ($c. But the 18 Ellz. c. 11. makes void 
leafes of mafters and fellows of colleges, deans and chap* 
ters, mafters of hofpicals, bV. where another leafe for 
years is in bring, and not to be expired or furrendered 
within three years; and leafes of fuch perfons are to be 
made for twenty-one years or three lives, referring the 
accuftomcd rents, iAc. Bilhops are out of this ftatute. 

If a bilhop be not bilhop de jure , leafes mafia by him to 
charge the biflioprick,' sure void; thought judicial afls 
by him are good. 2 Cro. 353. ,&nd where a bi¬ 
lhop makes a leafe, which may tend to the diminution of 
the revenues of the bilhoprick; l&c. which Ihould main¬ 
tain the fucceftbr; there the deprivation or tranflatlon of 
the bilhop, is all one with his deaths 1 Inft. 329. Alfo 
all afturanees and demifes of bilhops lands to the King, 
Ihall be void. 1 Jac . 1. c. 3. Perfons for whofe lives 
eftates are held by leafe , bfc. remaining beyond fea, or 
being abfent feven years; if no proof be made of their 
being alive, Hull be accounted dead. 19 Car. 2. c. 6. 
If the aftignee of a term of years aftigns it over to a poor 
info] vent perfon, on purpole to get rid of it, he (hall not 
be liable to rent afterwards incurred, for the privity of 
eftate is deftroyed by the legal aflignment to the infolvent 
perfon/ and it was the folly of the landlord to difeharge 
the original leftee. 2 Strange 1221. 

Itcafcs Of the itlng. Leafes made by the King, of 
part of the dutchy of Cornwall, are to be for three lives, 
or thirty-one years, and not be made difpunilhable of 
wafte, whereon the ancient rent is to be referved; and 
eftates in reverfion, with ihofe in pofteftion, are not to 
exceed three lives, . 13 Car. 2. c. 4. All leafes and 

grants made by letters patent, or indentures under the 
Great Seal of England, or feal of the court of Exchequer, 
or by copy of court-roll; according to the cuftom of the 
manors of the dutchy of Cornwall, not exceeding one, two 
or three lives, or fome term determinable thereon, 
are confirmed; and covenants, conditions, &c. in leafes 
for lives or years, lhall be good in law, as if the King 
were feifed in fee-fimple. S/at. 1 Jac. 2. c. 9. See 5 & 

6 IP. & M. t. 18. , 12 Ann. c. 22. And leafes from the 
crown of lands in England and Wales , and under the fcals 
of the dutchy of Lancafter, &c. for one, two or three 
lives, or terms not exceeding fifty years, are allowed time 
for inrollment, lAc. by 10 Ann . c. 18. Leafes made by 
the Printirof Wales of lands, &c. in the dutchy of Corn¬ 
wall, for three lives or thirty-one years, on which is re¬ 
ferved the mo ft uftial rent paid for the greateft part of 
twenty years before, (hall be good againft the King, the 
Prince and their heirs, b'e. and the conditions of fuch 
leafes be as effectual, as if the Prince had been feifed of an 
abfolute eftate in fee-fimple in the lands. Seat, xo Geo. 2, 
c. 29. 

A freehold hafe for three lives, differs from a chattel 
leafe only in this, viz. That thebabendum is to the leftee, 
his heirs and aftigns, for and during the natural lives of 
him the faid C. D. E . his wife, and T. D. his fon, and 
during the life natural of every and either of them longed 
living. And in every covenant, the leftee covenants for 
himfclf, his heirs and aftigns; and the covenants are the 
fame as in a chattel leafe ; with the addition of a letter of 
attorney at the end, to deliver pofteifidn and feiftn, as in 
a deed of feoffment. 0 

See more concerning leafes, New Abr. V\ 3. tit. Leafes, 
and 10 Vin. Abr? 299, 368, 3£6, 419, 

ILeafe anh l&eicafc, Is a conveyance of right or intereft 
in lands or tenements, to another that hath the pofteftion 
thereof. Auomp. Conv* 1 Pol, 129. Though the deed 
of feoffment was the ufual conveyance at Common Jaw; 
yet ft nee the flat, of 27 H. 8, c. to. of ufes, the con¬ 
veyance by hafe and rehaft has taken place of it, and is 
become a very common afluraaoe to pafs lands and tene¬ 
ments $ for it amounts to a feoffment; the u& drawing af¬ 
ter it the pofteftion without aftual entry, £ffr. and' lip- 
plying the place of livery and feiftn, required in that 
deed: In the making it, a leafe or bargain and (ale for 
a year, or fuch like term, is firft prepared and executed 5 
to .tlic intent that by virtue thereof the leftee may be in 

actual 
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«£tual poffeffioa of the lands intended to be conveyed by 
the releafe, and thereby and by force of the ftatute 27 
H. 8. c. 10. for transferring of Ufes into poffeflion, be 
enabled to take and accept a grant of the reverfion and 
inheritance of the faid lands, IsV. to the ufe of himfelf 
and his heirs for ever: upon which the releafe is accord¬ 
ingly made, reciting the leafe, and declaring the ufes: 
And in thefe cafes, a pepper-corn rent in the leafe for a 
year is a fufficient refervation to raife an ufe, to make the 
leflee capable of a releafe, 2 Ven, 35. 2 Mod. 262. 

When an eftate is conveyed by lea/e and releafe, in the 
leafe for a year tlifje mull be the words, Bargain end fill 
for money, and 5 s. or any other fum, though never paid, 
is a good confideration, whereupon the bargainee for a 
year ?9 immediately in poffeflion on the executing of the 
deed, without actual entry : if only the words demifi , 
grant and to farm let are ufed, in that cafe the Jcflee can¬ 
not accept of a releafe of the inheritance until he hath 
a&ually entered and is in poffeflion. 2 Lit!, Abr „ 435. 
But where Littleton fays, that if a leafe is made for years, 
and the leffor releafes to the leffee before entry; fuch re¬ 
leafe is void, becaufe the leifee had only a right, and not 
the poffeflion ; and fuch releafe (hall not enure to enlarge 
the eftate, without the poffeflion : though this is true at 
Common law, it is not lb now upon the ftatute of ufos. 2 
Mod, 250, 251. And if a man make a leafe for life, 
reminder for life, and the firtt leffee diethj on which, 
the leffor releafes to him in remainder, before entry; this 
is a good releafe to enlarge the eftate, he having an eftate 
in law capable of enlargement by releafe, before entry 
had. 1 left, 270. 

No perfon can make a bargain and fale, who hath not 
poffcffion of the lands : but it is not ncceffary to referve 
a rent therein; bccaufe the confideration of money raifes 
the ufe. If a leafe be without any fuch confideration, the 
leffec hath not any eftate till entry, nor hath the leflor 
any reverfion ; and therefore a releafe will not operate, 
fcfr, I Infi. 270, 278. Cre, Jac . 169. I Mod, 263. 
On leafe at will; a releafe (ball be good by reafon of the 
privity between the patties: but if a man be oiily tenant 
at fufferance, the releafe will not enure to him ; and as to 
the perfon who hath the reverfion it is void, for fuch te¬ 
nant hath not any poffeflion, there being no eftate in him. 
Lift. Se&. 461, 462. Cro, Elis c. 21, Dyer 25.1. It is 
ncceflary in, all cafes where a releafe of lands is made, that 
the eftate be turned to a right 5 as m adfiffeifin, csV. where 
there are two rights, a right of poffeflion in the diffeifor; 
and a right to the eftate in the diffeifee; no w W hen the 
diffeifee hath releafed to the diffeifor; heir ther^iifteifor 
hath both the rights in him, viz. The right to the eftate, 
and alfo to the poflfeflion s or elfe it is requifice that there 
be privity of eftate between the tenant in poffeflion and 
the releffor 5 for a releafe will not operate without pri¬ 
vity. 2 hill, 43$. A releafe madefy one that at the 
rime of the making thereof had no right, is void y and a 
releafe made to one that at the rime of making thereof 
hath nothing id the lands, # is alfo void; becaufe he ought 
to have a freehold* or a poffeflion or privity; No/s Max. 
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He that makes a releafe muft have an eftate in himfelf, 
out of which the eftate may be derived to the relcffee j the 
releflee is to have an eftate in poffeflion in deed or in law; 
in the land whereof the releafe is made, as a foundation 
for the releafe; there mutt be privity of eftate between the 
• releffor and reieflfec; and be Sufficient words in law not 
only to make the releafe, hot alfo to create and raife a 
new eftate, or the releafe will not be gqpd. 1 left. 22* 
A releafe to a man and his heirs will pafs a fee-fimplc; and 
if made to a man, and therein* of his body, by this the re- 
ileffee hath an eftate-tail: But a releafe of a man’s right in 
fee-fimple, is not fufficient to pafs a fee-fimplc. 1 Infi. 
273. And if a perfon releafe to another alt his right 
which he hath: in tne land, without uftng any more words, I 
as To hold tp him and his heirs, &c. the releflee hath only 
an eftate for life, Bfer 263, A releafe made to a tenant 
in tail, or for life, of rijfct to land, (hall extend to him 
in remainder or reverfiqm , 1 Infi. 267. By releafe of all 
a man’s right unto lahds, hi! a&ions, entries, titles of 
dower, rents, 15 c, are difeharged; though it bars not a 
right that (hall defeend afterwards: And a releafe of aH 
right in fuch land will notdifeharge a judgment not exe¬ 
cuted ; becaufe fuch judgment doth not veil any right; 


but only makes the land liable to execution. 8 tied. i e 1 * 
3 Salk. 298. r • 

*Tis faid a releafe of all one's title to lands, is a releafe 
of all one’s right. Lin. 509. 1 Infi. 292, By a releafe 

of all entries, or right of entry, a man hath into lands, 
without more words, the relcffor is baited of all right or 
power of entry into thofe lands; and yet if a man have ft 
double remedy, viz. a right of entry, and an a&ion to 
recover, and then releafe all entries, by this he is not 
barred and excluded his a&ion 5 nor doth a releafe of ac¬ 
tions bar the right of entry. Plovud. 484, 1 Infi. 345, 

A releafe made by deed poll, of right to lands, tdc. needs 
no other execution than foaling and delivery ; and will 
operate without confideration: but ’tis convenient to put 
a valuable confideration therein; left it fhould be judg'd 
fraudulent by ftatute. Lift. Seif, 445. Lilt. Convey. 
230, 248. Cro . Jac. 270. 

A releafe that doth not enure by way of palling away an 
eftate, or extinguilhment, may be made upon condition 
or with a defeafance, fo as the condition, &c. be con¬ 
tained in the releafe, or delivered at the fame rime with 
it: And there may be a recital; covenants, warranty* 
&c. inferted in this releafe; though it is faid thc*deed 
is good, without any fuch additions. Ac cbm. Convey. 
Vo). 1. 

In a leafe and releafe to make a tenant to the pracifc to 
fuffer a recovery, where the releafe is made to A. B. and 
his heirs, (viz. the tenant to the pracipe) it muft be allb 
faid to the ufe of him the faid A. B. and his heirs and 
&fligns for ever; for the releflee muft be abfolute tenant 
of the freehold. 2 Vent. 312, Lilt. Conveyance 251. 
And a releafe made on truft, muft be to A. B. his heirs 
and afligns, to the only ufe and behoof of ihe releflee, his 
heirs and afligns fqr ever j in truft for C. D. who is to be 
a party to the deed, and the purchafe-money to be paid 
by the cefiui quo truft; If the words to the ufe , &V. are 
not inforted in the releafe, the eftate doth not execute by 
the ftatute of ufes, and the truft is void. Lilt. Hid. 251, 
233. A leafe and releafe make but one conveyance, being 
in the nature of one deed, x Mod. 252. 

It may not be improper here to obforve, that in a court 
of equity, either JuppreJfio vert, or Juggefiio falfi, is a 
good reafob to fet afide any releafe or conveyance, t 
Wilf Rep. 239, 240, 727.:* 

Heat, A tmill-leaf, corruptly milleat. A trench to 
convey water to or from a mill, mentioned in ftat. 
2 Jac. 1. cap. 19. but moft peculiar to Dewnjhire, where 
m conveyances the word does frequently occur. Cowell. 

&tatbtr. There are feveral ftatutes relating to leather \ 
as the 27 H. 8. c. 14. dire&s packers to be appointed for 
leather to be transported; but the 18 EUz. c. 9. prohi¬ 
bits the fllipping of leather> on penalty of forfeiture, 15 c. 
Though by ao Car . c. 5. tranfportarion of leather h 
allowed to Scotland, Ireland , or any foreign country, pay¬ 
ing a cuftom or duty 5 which ftatute is continued by di¬ 
vers fubfequent adls. No perfon (hall ingrofs leather to 
fell again* under' the penalty of forfeiture: none but tan¬ 
ners-are to buy any rough hides of hat her , or calve-(kin 5 
in the hair, on pain of forfeiture; and no perfon (hall 
forcftal hides, Under the penalty of 6 s. 8 d. a hide. Lea - 
ther not fufficfently tanned, is to be forfeited. In Lon¬ 
don , the Lord Mayor and Aldermen are to appoint and 
(wear foarchcrs of leather, *out of the company of Jhoe* 
makers. See. and alfo triers of fufficient leather ; and the 
fame is to be done by mayors, faff. in other towns and 
Corporations; and fearchers allowing mfufticicnt' Lather, 
incur a forfeiture of 40 /. Shoemakers making (hoes of in- 
fufficient leather , are liable to 3 r. 4 d. penalty. 1 Jac. 
x. r. 22. 

Red tanned leather is to be brought into open leather 
markets, and fcarched and foaled before expofod to Me, 
or (hall be forfeited; and contrails for fale otherwise to 
be void. 13 faf 14 Car . 2. r. 7. Hides of leather are 
adjudged the ware and manufacture of the turner, and 
fubjfttft tofoapeh,'fafr*. All perfona dealing in leather, may 
buytifonfed leather fearchett in Open market; and any pt r- 
fon fell leather hides or (kin:; by weight. 1 U'. 

& M, c. 33* Duties are granted on leather , and entries 
to be made of tan-yards, under the penalty of 50/. and tan* 
mrs and leather dnjfm ufing any private tan-yards, or con¬ 
cealing (kins 15 c. (hall forfeit 20/. leviable byjuftfees of 
the peace, by diftrefs, ( 5 c, 9 Ann, c. 11. See 5 Geo. 1. c. 
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2. and 9 Geo. I. e. 27. Artificers may freely buy their lea¬ 
ther, and cut it and fell it in fmull pieces. 1 2 Geo. 2. c. 
25. Peualty on curriers neglecting to curry leather. Ibid. 
For the increafe of the drawback upon leather exported, 
fee Stat. 12 Ann . fiat. 2. r, 9. Vide Tanners. 

HctcatO?, A debauched perfon. lecher* or whoremaftcr. 

-- - —Set art , quod ego Johannes Confiabularius Cefiria 

iedi Hagoni de Dutton 13 Hatred/bus fuis Magifiratum omni¬ 
um Leccatorum 13 Merit ri cum in* i3c. Salvo Jure tneo 
tnihi S 3 hatred/bus meis. Ann. 1220. 

ILcchcrtm'tc, A fine on adulterers and fornicators. See 
Lairnvite. 

lUttlftcrnfum, A bed ; fometimes all that belongs to 
a bed. Flor. Wore. pag. 631. 

luitnmuu, Is taken tor a pulpit. Mon . Ang. tom . 3. 
/• 2 43 * 

iUftttrcr, (Pr*le8or) A reader of leisures ; and in 
London , and other cities, there arc Usurers who are aflif- 
tants to the rectors of churches in preaching, 13 c. Tlu fe 
lecturers are chofcn by the veftry, or chief inhabitants of 
the parilh, and arc uiurdly the afternoon preachers : The 
law requires, that they Ihould have the confent of thofe by 
whom they arc employed, and likewife the approbation 
and adinitiicn ot the ordinary ; and they are, at the time 
of their adiniihon, to fobferibe to the thirty-nine m tides 
of religion, c-,% requited by the fiat . 13 3 14 Car. 2. 

e. 4, They are to be licenfcd by the bilhop, as other mi¬ 
ni tiers, and a man cannot be a ledlurcr without a licence 
from the bilhop or archbifhop; .but the power of a bilhop, 
t3c. is only as to the qualification and fitnefs of the per¬ 
fon, and not as to the right of the IcBureJhip ; for if a 
bifhop determine in favour of a lecturer, a prchibtim may 
be granted to fry the right. Muh. 12 U\ 3. B. ft Jf 
lecturers preach in the wee!. Jays, they mud read the Com¬ 
mon Prayer‘for the day when they liili preach, and de¬ 
clare their a'rent to chat book ; they arc likewife to do the 
fume the firil lecture day in every month, fo long as they 
continue lecturers , <r they (hall be difablcd to pjeach till 
they conform to the fame : And* if they preach before fuch 
conformity, they may be committed to prifon for three 
months, by warrant of two jufiicrs of peace, granted on the 
certificate of the ordinary. 13 & 14 Car. 2, c. 4. Rights 
Clerg. 338. 

Where lednres arc to be preached or read in any cathe¬ 
dral or collegiate church, if the ledurer openly at the time 
afurefaid, declare his affent to all things in the book of 
Common Prayer, it 0 1 all be fuflkient; and uuiverfity fer- 
jnon$ or lectures are excepted cut of the att concerning 
hftures. There are lectures founded by the donations of 
pious perfons, the Usurers whereof ate appointed by the 
founders ; without any interpofirion or confent of reftors 
of churches, is c. tho’ with the leave and approbation of 
the bi/hop ; fuch as that of lady Moier at St. PauFs, See. 
But fuch is not itititlcd to the pulpit without the confent 
of the redlor, or vicar, in whom the freehold of the church 
is. Cafes B . R. 420, 433. 

iUftlirCD, of Divinity, Laws, Phyfick, &C. in the 
uni verities of Oxford and (ambridge . Vide Regius Pi 0- 
J'JJhr. 

JUfturm'liill, (LeBorhm) The defk or reading place in 
churches. S:atut. Ecu. Paul. Loud. MS. 44. 

JLc&fcnbc, The chief man of the Lathe or Lethe. See 
Lathreve. 

JUbO, [Leaona) The riling water or increafe of the fea. 
—Ledc fix lief as tnundationis is tot idem rccrjjus habet, 13 c. 

iltct, Letu, njifus Francs p legit, Is other wife called a 
fetus-day, Snath etc Rep. Ang. lib . 2. cap. 18. and fee ms 
to have grown from the Saxon ho, which, (as appears by 
the laws of King Eduard, publifiied by Lombard, num. 
34.) was a court of junfdittion above the wapentake or 
hundred . According to others, ’tis. faid to be Let a, From 
the Sax. Lite, 1 . e. Puivus, quafi a little court; or from 
the German, Luet , .t country judge. 

Many lords, together with their eourts-baron, have 
Jilcewiio leet.s adjoined, and thereby enquiie, of fuih 
t:«tufgreffiuns as uie fubjefl to the enquiry and correction 
of ths? court. See Kuchin, and Britton, cap. 28. But 
this court, in whole manor foever it be kept, is accounted 
the King’s court, becauft the authority thereof originally 
\ dongs 10 the crown, Kiubin, fol , 6 . Dyer, fol. 04. 

f. rih,\hnt this he: was firil derived from the Iheriii’y turn. 


And it enquireth of all offences under high treafon, com* 
mitted again ft the crown and dignity of the King, tho’ it 
cannot puniih many, but mull certify them to the 
juilices of affife, by the fhtute of 1 Ed. 3. cap. ult. but 
what things are only inquirable, and what punilhable, 
fee Kite bin in the charge of a court-leet, from fol. 8. to 
fol. 20. Sec alfo the flatute 8 Ed. 2. and 4 Infi . 261. 
Hetc efi curia prefca ilia, (faith Spelman) qua inter Saxoues 
ad Friburgos, decanias tenement ales pert use bat, Thejurii- 
diftion of bailiffs within the dutchy of Normandy , in the 
compute of their provinces, feems to be the fame, or vciv 
like our leet, cap. 4. of the Grand Cufttpjpfiry. Lect comes 
from the Sux. L*et, i e. cenfura , ar bit num; or from Lett an, 
ccnjcre , <t fit mure. S^uod in hac dim curia de damnis acfii- 
mabatur inter vicinos emergentibus, ut patet in LL. Edw. 
Conf. cap. 10. See Sir William Dugdak's Warwicfc- 
ihire, fol. 2. 

A court-leet is a court of record, having the fame 
jurildi&ion within fome particular precinft, which thr 
IhcriiT’s torn hath in the county. Finch 246. 2 Hawk. 

P.C.72. * 

The flat. 18 Ed. 2. which fhews of what things the 
IheriJf’s torn and comt-Ieet lhall have conuzance, docs 
not confine rheir jtiiildiflion to thofe particulars enume¬ 
rated in the iiattiie. 4 Infi. 261. Cromp. Jur, 213. See 
Court Lett. And Black. Com. 4 f. 270, 404, 4*7. 

Lccr&or ILzixz, Meetings appointed for the nomination 
or elections of officers ; often mentioned in archbiilidp's 
Spofivood's Hillory cf the Church of Scotland. 

Leg* 8 ilaUit, Anciently the allay of money was fo 
Called Dibit a hummi temper les, qimm veteres legam k ladam 
appe llabn nt. 1 in. 

ILetpU’i'ifc, Signifies what is no: entailed as hereditary ; 
but nay be bequeathed by legacy, in a lall will aud tef 
lament. ArtLula prop fit. in p>.o Lament 0 corum Regc, Anns 
1234. 

Lrg.icy, (legation) Is a particular thing given by a 
man’s lad will and tclUrnent ; and he to whom fuch 
legacy is given, is called a legatee', and there is a refiduarq 
legatee. 

Of legatees, time of payment, and L pfid legacies. 

It leems nccciury, thee the legatee ihould be born at 
the time of making the will ; and it has been adjudged 
where legacies were given to & man’s children, that thole 
who were born afterwards fiiould have no lharc thereof. 
i Buljl. 153. But it has been otherwife decreed in Chan¬ 
cery. 1 Ch. Rep. 301. A man devifed 200/, apiece to 
the twdtehiTdren of A. B. at the end of ten years after the 
death of the teftator ; afterwards the children died within 
thc‘ ten years; and it was held a lapfed legacy : for there 
is a difference where a devifi is to take effect at a future 
time, and where the payment is to be made at a future 
time ; and whenever the time is annexed to the lagacy it- 
felf, and not to the payment of it, if the legatee dies before 
the time happens, ’tis a lapfed legacy. 2 Salk. 415. A 
bequeft of money to one at the age of twenty-one, or day 
of marriage, without faying t<? be paid at that time, aud 
the legatee dies before the term ; this is a lapfed legacy ; 
And fo it is if the devife had been to her when ihe lhall 
| marry ; or when a fon lhall come of age, and they die be- 
I fore. Gtdb. 1S2. 2 Vent, 342. 

! But a devife of a fum of,money, to be paid at the day 
of marriage, or age of twenty-one years; if the legatee 
die before either of thefe happen, the legatee's admini- 
ftrator diall have it, bccaufe t£ic legatee had a prefint in - 
terefi , tho* the time of payment not yet come j and 'tis 

a charge on the^erkmal ell ate which was in being at the 
tdlator’s death j and if it wertf difeharged by this acci¬ 
dent, then it would be for the benefit of the executor, 
j which was never intended by the teftator. 2 Ventr. 3 66. 

| 2 Lev. 207. A father bequeathed goods to his fow, 
when he jfiouJd be of the a»e of twenty-one years, and if 
he die before that time, then his daughter ihould have 
them ^ afterwards the father died, and then the fon died 
before he was of age; adjudged that the daughter lhall 
have the goods given in legacy immediately, and not Hay 
till her brother would hhve been of age, if he had lived. 
I And. 33. And where a legacy was devifed to an infant, 
to be paid when he lhall come of age, and he died before 
that time j iv was ruled that his adminifirator Ihould have 

it 
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it prefcntiy, and not fuy until tile infant fttould hart been demanded : ’Tit odlahvUh of 4 d^bt; add in facb eafe 
of age, if he had lived* i Leon. 278. In a cafe, of thfo [ non-payment at the day* hat been held no breach,. with- 
nature, it has been decreed in equity, that although the out demand and refufal, Priced, Cham, 161 , See Abr* 
adminitfrator fliould have the legacy, yet, he muft wait for C*f. Ef. 286, One havfog a .legacy given hifc, pay- 
it till fuch time as the child would have come to twenty** able within a year, knew nothing of it till a great while 
one. 2 Fern, 199* afterwards, when the executor publiihed it in the Gaxetfp 3 

Here Chancery would allow no intereft, but the bare legacy* 
Of legacies deqtfed out of reed eflatts. Sec, Priced. Cbatte. 1 1. The aflhqtor agreement ofthe execu¬ 

tor 1* firft to be obtained before any legacy can be taken 3 
Where a legacy is to, arift out of the real eftate* it {hall until' then the legatee may, notmeddle with the legacy,, be* 
not go to the rcpVefentative of the legatee; butftok in thp cauft the cxecutor is to pay debts before legacies, 
inheritance : And yet where 1000 A was given by a per- Weod'fbtfh 329. And this is the renlbh why no property 
fon our of lands, to his daughter, and i nitre# to becom- can be transferred to the legatee, without the executor*# 
. puted from his death, here thb’ the legatee, died be* afFcat: If the executor refufes to alien t to a legacy, he 
fore the time appointed for paying the fame. It wa? held may * be obliged to it by a,court of equity j> or the fpiritua) 
the legacy Jhould be raifed notwithftanding^ and the court* Mam®, ity* 19. , 

Lord Chancellor faid, that,this legacy was a veiled one. 

2 Pern. Rep. 617. RarnareUft, 328, 330. A perfon by Offuingfar legacies* 

will, E£r, gives a portion or legacy to a child, payable 

at twenty-one years of age ? out of a real and personal Legacies being gratuities, and no duties; aft-ion will 
edate, and the child dies Wore the legacy becomes pay- not He at Common law for the recovery of a legacy ; but 
able; in that cafe, fo much thereof as the perfouelejfote remedy is to be had in the Chancery or fpiritua! court, 
will pay, fhall go to the child’s executors and admin tftra- Allen 3d, Thecognizance of a legacy properly belongs 
tors: But fo far as the legacy is'charged upon the land; to the fpfofoual courts, for fuch bedueft* were not good by 
’tis faid it foall fink, z Peere Williams 613. Alfoif* the Conunofi law; but this is to fee undedtood, where 4 
Jrg&cy be given to one, to be paid out of fucba ; fund, legacy is devifod generally: If’tis payable out of the lands 
and the fame foils ; it has been xefolyed, that it ought to or out ofthe profits of the land, an afticn Ofthe cafe lies 
be paid out of the perfonal eftate* and the failing ofthe at Common law* but the ufual remedy is in Chancery, 
manner appointed for payment ihall not defeat, the legacy, Sid* 44* 3 Salk, 223, B y Molt Ch. juft* A legatee may 
1 Peere Williams 779* One by will difpofes ofbfo eftate raaiatainan aftion of debt at Common law again# the 
in legacies, and afterwards by parol, or word of mouth, owner of land f out of which the legacy is to be paid 3 and 
gives a bill for a certain /um, to be delivered over to fmee tM ftatute of wilfo gives him aright, by confequence 
another, if he the teftator foouJd die of that ficknefs J he foall hive an aftipo at law to recover it* 2 $*l& 
this is adjudged good, but it being in the nature of a 413* of a le- 

legacy, may be deemed fraudulent again# creditor**; UieL, gaoy, notdircftly, but in 4 collateral way; as where the 
405,406. ■ executor promised to pay the money, if the legatee would 

forbear to ftm for the Jegacy, this wat adjudged a good 
Of payment of legacies, confidcration tofcrouatian aftion,; but that it would not lie 

< for a legacy in Jjpecie, which wool# be to deV# the fpiritu^f 
If a legacy when due be paid tqr the father of gw infant, court of what properly belonged to, them jurifdlftioa, by 
h is no good payment; and the executor may .be obliged ttfonfag &it* which might bo brought, them into aftton* op 
iu equity to pay it over again : And where any legacy fo the wL Raym. 23. Iffocurity is gine^by bond to pay 
bequeathed to a feme covert, paying fo to her alone, is a legacy, in fuch cafean aftion at law fo the proper rpr 
not fufficient, without her hulband. i ter*. affo,; A* an medy 1 by giving the bond, the; legacy fo as, fo ww■«- 
executor, is not obliged to pay afcgacy* without ftenrity dnft# and ifotototo.adebtat ComutoAv m * and tips fogitee 
given him by the legatee to fofood, if there atodebfo^b^ ifoh«ever afterwards fue fonfo iadto fpiidttod court* Wm* 
caufo the legacy fo not due 88 the debts mfnfewr J#* ^ foe‘recovery of a; debh or foch like thing for 
manumit be juft before he fo charitable; fbin fome t^foi, by way of fog*C)V fo fo bedto make the (o- 

the executor may be comnuMei.to give gankiptounr. b to tout dft*t, few bomuft havw afoe- 

legatee for thejaymfofo of bit legacy * ifowfcfcfo tefator tor of atoOfot*^. to, fine k tha eidcetorfo name* WStfit 
bequeathed isfoo 4 perfbn, to bq'baid.a* age of 33^' ; 

twenty-one, and made an execufor^awddied % afterwards ,, * 

the legatee exhibited * bill in Qfdwifir ep, m#mt+ mi mb cafee&kgf /gtofoto* 

letting forth that he bad wafted thd lftafo> and praying ■ ■■ 

that to might give fecurity to .paw; 8 if %a :v when fo Whece a, teftntoir gives hfo. debtee a legacy matfr>then 
Ihould become due; axufoit was ordered awordfogly. 1 bit debt, k flfoiUtfo takenin fatfofaftion of it 4 Tho^ wbeto 
C6*^. 136,257 ' the legacy k fofe,, it lhall not be deemed aa any part tbora^ 

: oifi, but as k lqgaqr fo a gift, ftmetisne* tkt legatee kb 
Of interefi m legacies. , been decreod both. v S*H. i§y. z Mb %Q$. Ifagtomto 

foga^r fo gfoen Iw a cpdsml, to the fame pmfom that vu 
If a legacy is devifed, and no certain time of {mymffob legatee in the will, it ihaU^ot be a fatfofiiftion, ifoleft to 
and the l^toxfo. fo an infant, he (hail have rngmied* t Been WWjfm 4% Thwuapfo^f.wlwtee 

iegetrp mfo eypimtson of one year after the totoMfo being very f 4 fty (Shan* 1 

• deaths for lb executor fhall haye, that he may eery, to examine who was the paiibn intoaded. bid* 

fee whether ihyie amapy^debts, and no Whm 4mtt he; 425, 8ant*pto&ja*«* iMtoafok tokfog by kgwcy»« by 
imputed to the foifiuat; $m if the legatee berof ftd^age, ft veral ftatutes; aa the & tofopfog to oftcertf 

bto• Iifotofor^ltobi''foantortoft' |yat:- from the time of foto demand lawyers, ^not takfotg the oadtoa $ <tm* I* <• * 7 * 

ofhfolegacf* . Whetoiwueacy fopayabfoat a day cetoafo, concerning artidcersjgOtoig abrp«d, &fo. A, km bequeath- 
fo ntdft Sm.. .yifoSft anafomm'ifrom that day* a SfoAh 4*3. ed out of m debt mdC hwpmd» b¥ timdeb* fo recovered 
% Nttyl Aft* iforftn gfoes a legacy chniged, dp- by the toftatoe; nAetoefob ef t faaqutol of the debt foftjf* 

on foad, wbi&^^^fo andptoftto^ and fihato it no t Str&g* 824* Oner cannot fuo fo the fpiritutl court for 
day of fzywbm' the fogaoy fhall carry fotoee#;. a drn^mtm wpjft. -mgcraag^ f HP SmMrnmr tm 

from dm #fojM|eeau'ft the land yfobfoptofh %enka And Afoot. €m* 

ftom' titot ’tSmk' Whii'It charged on m pmmt ^#8* V 1 ■ > l • 

editor and ftp wrifo afofoimfo no time lor payiing it, them: fo'ttlhd fan him who Band* mfcw fo <*- 

. dbe legacy bean the ended a pete, ate : or foteoat; mi in 

the death of ^taffo^^s'^wlluhti fold to baton fottfod tbit art thewowfo pmbilA kgab bmmti Henke 
difftrofte. It Iim bean deomediis alfo %e%;l* taken fer riy catototfon tffoch » nun* leg* 

thataltbo ’'* fogacy he deviftd to be paid at-acer* 1 

Uin time, it camei intrnft only from fuch tune as fo fo 

7 ® 
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Ikpfis 3 #gH*, Lawful money of England, 

h gold or filver money coined here by the King’s autho¬ 
rity* (Sc. 1 tnft toy. See Coin. 

fbegfttattr* (Legatarius) He or Ihe to whom any thing 
is bequeathed; a legatee. Sir Henry Spelman fays, it is 
fomeumes ufed pro legato vel nuncio. 

Hegtlte, (Legatt/s) An ambafiador or Pope's Nuncio* 
And there are two forts of legates, a ligate a latere, and 
Ugatus natus ; the difference between whom is thus: le- 
gatus a latere was ufually one of the Pope’s family vefted 
with the greateft authority in all ecclefiaflical affairs over 
the whole kingdom where he was feat; and during the 
time of his legation, he might determine even thofc appeals 
which had been made from thence to Pome: Legatus natus 
had a more limited jurifdiftlon, but was exempted from 
the authority of the legate a latere $ and he could exercife 
even his jurifdiftlon in his own province. The Popes of 
Pome had formerly in England the archbiftiops of Canter¬ 
bury their legates natus; and upon extraordinary occafions. 
lent over hgalos a latere. 

negates, Is the perfon to whom a legacy is bequeathed 
by a laft will. 

' lUgfttO}?, (Mentioned in flat, rj Elm. cap* 16.) The 
fan e with legatary. 

ILrCgdtutn, In the ecclcfiaftick fenfe was a legacy given 
to the church or accuftomed mortuary. Cowell. 

ILegem facets. To make law, Or oath : Legem habere, 
to be capable of giving evidence upon oath; Minor non ha* 
let legem. Seldon's Neteson Hengb. 133* , 

HegcrgUO, ( LegergildumJ See LecberwUe and Lair - 
•wife. 

HegtofttO, Litigious, and Co fubjefted to a courfe of 
law. Cowell. 

legitimation, (LegitimatioJ A making lawful or legiti¬ 
mate ; and naturalization, (Sc. make* a foreigner a lawful 
fubjeft of the ftatc. # 

ircipa, A depahue from fcrvice.——W quit St Domino 
fuo fine licentia difeedat, ut ieipa emendetur, IS redirt to - 
gdtur. ■ Leg. Hen. 1. cap. 43. 

# tUfrtrft, (Mulftaaduhtriorum. Pitta , Uh* I. cap. y.\ 
Is ufed for a liberty, whereby a lord challenged the pe¬ 
nalty of one that lieth unlawfully with his bondwoman 
Cowell. , 

Htmon f trice. See Lime. 

Htttt, (From the Germ. Unix. i. e. Per, the fpnng 
faft) Is a time for falling for forty days, next before 
Softer $ mentioned in the fiat. 2 3 Ed. 6. c. 19. And 

ffrft commanded to be obferve^. in England by Ereombert, 
Seventh King of Kent* before the year 800. Baker's Chron. 
7. No meat was formerly to be eaten in lent, or on Wed- 
nefdays or other lift days, but by licence, under certain 
penalties. 27 Elite. cap. 7. And butchers were not to kill 
flefli in th t Lent, unlefs for vtftualling dips, (Sc. See 
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Hep anb Hate, (Itppt IS Ioffe) Is a cuftom m the 
manor of Wrlttel in Cm. Efiex, that every cart which 
goes over Gretnhury within that manor, (except it be the 
cart of a nobleman) ihall pay 4 i. to the lord. This 
Gretnhury is conceived tp have been anciently a market¬ 
place 5 on which account this privilege was granted 
Blount • * 

&epa» A meafure which contained the third part of 
two bufhels: Whence we derive 2 feed-leap. Du Cange, 
Hcpo^attUO, A greyhound for the hare. Concede eis does 
ieporarios, (Sc. ad leporem capiendm in fortfta noftra dt 
Elfexia. Mon. Ang. tm. 2. fU. 283- 

HtpOfimii, Is a place where hares are kept together. 
Mm* Ang. tom. a. fol. *035. ' . 

Heftofo amOtoenOO, An ancient writ that lies to remove 
a leper or lazer, who thrufb himfelf into the company of 
his neighbours in any parHh, either in the church* or at 
other publick meetings, to their annoyance. Reg. Grig * 
237. The writ lieth againft thofc lepers that appear out* 
wardly to be fuch, by fores on their bodies, imcll, (Sc. 
and not againft others: And If a man be a leper, and keep 
within his hoiife; fo as not to converfc with his neighbours $ 
he (hall not be removed. New Nat. Br. 521. 

jjte 3Rot It Ifotttv Words by which the Royal AJfeitt is 
ifignified by the clerk of the parliament to publick bills 1 


ahd to a private bill the King’s anfwer is, Sei fait tomm 
il eft defire. \ 

lie Iftop fe 9 N(cra, And by thefe words to a bill, 
prefented to the King by his houfes of parliament, are un- 
derftood his denial of that bill. By this means the in* 
decency of a positive refufal to give the Royal Afftnt to a 
bill paired by the Lords and Commons is avoided. 

HefcpetBeft, Trees fallen by chance, or windfalls. 
Broke's Abr. 341. 

ge(k, A Icafh of greyhounds, now regained to the 
number of three, but formerly more. Spelm. 

JUCpegenD, (Sax. Lef-pegen ) JBare minor, beminibus fuos 
Angli Lefpegend nunettfant. Dam veto young men vacant, 
(Sc. Conftttut. Camu. de Forella, Art. 2. 

Heflh, A legacy; and from this word alfo leafs is de¬ 
rived. Mon. Ang. tom. l. pag. 362. 

Heftty aub HtfffC* The parties to a leafe. See Leafe. 
Hcftftge Mentioned in tome writers, is the fame as 
lafiage . 

iUBagcfrp, Leftage-free, or exempt from the duty of 
paying ballaft money. Cowell. 

HeU&ttf, ofr HttieO, Is a word ufed in Domefday, to 
fignify pafturcs, and is Hill ufed in many places of Eng* 
land , and often inferred in deeds and conveyance*. 
Cowell. 

Hecate ^etufaUm, Was ufed for the cultomarv obla* 
tions made tm Midlent Sunday, when the proper hymn was 
Latare Jerufatem , (Sc. by the inhabitants within a dioccie 
to the mother cathedral church ; and tliefe voluntary of¬ 
ferings on that day, were by degrees fettled into an annua! 
competition or pecuniary payment, charged on the paro¬ 
chial ^prieft, who was perfumed to receive them from the 
people of his congregation, and obliged to return them to 
the cathedral church ; and this among other burdens was 
at length thrown on the opp retied vicars, as appears by 
the ordination of the vicarage of Erdele, in the archdea¬ 
conry of Huntingdon, Anno 1290, where it is provided, 
t$ui quidem vitarius fcivetftynqdalia, Laetare Jerufalem, (Sc. 
From the ancient cuftom of procelBons at that time, be¬ 
gan the praftiee which is frill retained in many parts of 
England, of Mothering, or going to vilit patents on Mid* 
lent Sunday. See Quadragefimalia. 

Hettttti, Where it is felony to fend letters without a 
name, or in * fiftitious one. Bee fiat. 9 Geo. 1. c. 22. 
Extorting money, (Sc. by threatening letters, to be punilh- 
ed by tine and imprifonmehr, or by pillory, whipping, or 
tranfporcarion. 30 Geo. a. cap. 24. See * Black. Com. 
144* * 

1 imm if HSbe- foj eieftlttg of a A letter 

from the King to the dean and chapter containing the 
name of the perfon whom he would have them cleft. 
Black. Cm. r V. 379. 

Hatter tifNfifte in Chanter?* If a peer U a defendant 
in rite court of Chancery, the Lord Chancellor fends a 
Utter m\ffhs to him to xequeft his appearance, together 
with a copy the tSll; if he reglefts to appear, then ho 
may be ferved with a fubpeena ; if he continues ftill in con¬ 
tempt a fequeftration iflues out immediately againft hit 
lands and goods, without any of the mefnc proccft of at¬ 
tachments, (Sc. which are direfted only againft the per- 
fon, therefore cannot affeft a lord of parliament. The 
fame procefs iflues againft a member of the houfe of com¬ 
mons, except that the Lord Chancellor doth not fend him 
any letter mijfive. Black. Com. 3 V. 445. t 

Htttcr* at 9 bfolut(ou, ( Liter* AbjslutorU) Or ab- 
folvatory lettersv were fuch in'former times, when an ab¬ 
bot releafed any of his brethren ah enmi fubje&ione (S obe* 
dimiai (Sc* And made them capable of entering into 
fome other order of religion. Mon Paverfiamenfi. pag. 7. 

Hcttet of Sftto^nep, {Utera Atfornati) Is a writing, 
authoriting an attorney to do any lawful aft in the ftcad of 
another : As to give feiftn of knds ; receive debts, or 
foe a third perfon, (Sc. An<& fetters of attorney are either 
general or fpeciai. Weft. tymb. par. 1. St at. 7 R. 2. 
e. 13. The nature of this inftument is to give the attor¬ 
ney the full power and authority of the maker, to aceom- 
plilh rite aft intended to be performed % And fornetimea 
riiefe writings are revocable , and fomecimes not~fc£ but 
when they are revocable, it is ufltally a hire authority 
' -.- - a • ‘ ■ • • only l 



LET 


L E V 


only 5 and they are irrevocable whan debts* &c. ate af- 
figned to another* in which cafe the won! irrevocable is 
in Ter ted. 


cafe they art properly called patentee ; yet for diftin&icm, 
the King's letters patent have been called Inters patent rye A 

I Anno 2 H. 6* c» io. Letters patent conclude with tefe, 
mejffct, be* 2 Infc, 78, Sue i ntents* And Blade* Com* 
a F. 346. 

iUtt ttt Of Cafe CtmOutt. See Safe conduit* 

ILcitattf atiBvft ouchant,Is a law term for cattle that have 
been fo long in the ground of another* that they have 
kin do*um ana are rifen again to feed ; in ancient records 
levant & Csebantes* When the cattle of a ftranger are 
come into another man's ground* and have been there a 
good fpace of time, (fuppofed to be a day and a night) 


purfued 

tween certain hours, and the attorney doth it before or 
after; or in a capital melTuagt, and he does it in another 
part of the land* ipc. the att of the attorney to execute 
the eft&te (hall be void* MW. 475*. But notwthftand* 
she the ancicntopinions for purfuing authorities with,great 
ftrittnefs and exadnefs, yet in cafe of livery and feifin 
they have been always favourably expounded of later times* 

i r .... i_ ^ fc _ .t. ___1 _1 


unlefs where it hath appeared* that the authority was they are faid to be levant end coucbant.' Terms delLe/t 
not purfued at all; as if a letter of attorney be made to % LilL Abn 167* Beafts of 4 ft ranger on the lord's 

three* two cannot execute it* becaufc they are not the ground may be diftrained for rent* though they have not 

__*1_j *,_„ '-L .'L*. ■ r__._2- ..__ 


been levant and coucbant ; but it is otherwife if the tenant 
of the land is in fault in not keeping up hi* mounds, by 
rcafon whereof the beafts efcape upon the land. Wood’s 
Inf. 190* S tt Dtftrefs. And Black* Com . 3 K 9* 
2394 

lUfcanum, (From the L*t.Levxre % to make lighter) Is 
leavened bread. * 

iUbatf fpenum, To make hay* or properly to call 


parties delegated, and they do not agree with die audio* 
rity. 2 Mod* Rep* 79. Where the attorney does lull than 
the authority mentions, it is void: It is faid if he do$|i 
more, it may be good for fo much as he had power to do. 
xlnfi, 256. There were two itttornies made jointly and 
feverally, to deliver feifin of lands* €jfr* and one of them 
delivered feifin of part of the land* and after another aKI 
torney being tenant thereof for years, gave livery of the 

other part 0? the land: This was held good, though made it into wind-tows, in order ad tqffandum, to cock it up* 
at fevcral times. 1 And, 247. And if a man make-a 1 ' - " Homines do Hedhgdon venient tnm furcts fuss ad 
jjjped of feoffment of lauds in divers counties, withfoch diilunt foenum levandum St taifandum. Parocb. Antiq 
a letter of attorney , the livery rnuft be at feveral timet I png, 320. Hence una ievatio foeni Was one clay's hay* 

otherwife it cannot be made. Ibid, ' See ,1 Leon, 192* making, * fervice paid the lord by inferior tenants.- 

260. . Alicia fkat fait Uxor Richard! Ie Grey-*—* faciet unam 

If a mayor and commonalty make a feoffment of lands, Jkreulatssratn tsf nstam Wedbedripam, Sc levauonem foeni, 

• and execute a letter of attorney to deliver feifin ; the livery ch. p. 40*. 
and feifin* after the death of the mayor* will be good, by. lUbstf A writ direded to the iheriff for levying 

ieafon the corporation dieth not. t Inf, |2. In other a fum of money upon a man's lands and tenements* goods 
cafes, by the death of the party giving it* the, power and chatttdft, who has forfeited his recognizance. Reg, 
given by letter of attorney generally determines. A period Qrig* 298. This writ is given by ^ Common law, be- 
made a letter of attorney to a creditor to receive all his fore the ftatute Weftm. z. cap: 18. gave the writ of ebegit y 
wages and pay due from a fhip* and afterwards died at and a levari facias commands the debt to be levied do ex¬ 
it* ; this authority Was adjudged to be fo determined, that itihus if proficuie terror, &V. And Cattle of a !lranger on 
all the reft of the creditors fhould have a ihare ia his ad* ' the land have been held ifiiies of the land, which is debtor, 
miniftrarion. Precedi Cbanc. 123. 2 Pent, 391. i $4#* 395. On a judgment in an inferior court* and a 

betters «lau«, (Liter* Cl*,/*) C Ufe later,, opppM ; Wf/^. whereupon a wmamwijmde to levy die 
to letter: patent', being commonly felted Up with the tern: IS taiautt, adjudged that the precept 

King’s Signet or Privy Seal ; where*. Urn kitmpatent m «“gkt to be to levy the money it territ lout tS eetallit, 
left open and reeled with the broedfetl. * huw.i+io. KievanfeuM: in debt he. egautft 

Kettec et CnBft, Is where n merchant orcwreVfPa^ todws Whop, (Sc. mipry the money on 

fpondent writes a letter to another, re^utfting ljitn to ] b» fpmtual good#. 1% If. 4. 17* When a year and a 
Credit the bearer with a certain fum of moneys Mere*. 

vm. 

of Cjtfbaitgf, (liter* Combii) Keg* Orfr ig 4 
See BiB* of Exchange, 

Eettct of Irfceitie* Is an inftrument or writing made 
by creditors to a man that hath failed in His trade, allow* I ^ 
ing him longer time for the payment of his debts* and JZk t uown li 
proteding hun from arrefts in going about his affaiis.j *, art j 


Thefe letters of licence give leave to the party to whom 
granted to reiort freely to his creditors* or any others* and 
to compound debts* &e. And the creditors covenant* 
that if the debtor lhall receive any moleftation or hinder* 
ante from any of them* he (hall be acquitted and difeharg- 
ed of Ms debt againft fuch creditor* (jV. 

Eettttn Of ^torque* Are extraordinary reprifals fbr 
reparation to merchants taken and defiled by ftrangers 
at iea* grantable by the fecretaries of date* with the ap¬ 
probation of the King anri Council; and ufnatly in time 
of war, &C, . Lex. merest. 173. If a Utter If 
wilfully and knowingly take a (hip, and goods belonging 
40 another nation, not <JF that date againft whom the cbm* 
million is awarded* but of fome other in amity* this a* 
mounts to a downright piracy. Roll fir. 430. See Re- 
prifd. ■' :,, 

fbstteti ftatetif, {Liter* Patentee) Sometimes called 
letters omert, m writings of the King .fealed with the 
Great Seal of Mnj^emd^ whereby a perfon is enabled to do 
Or enjoy that which otherwife he could not y and fo called* 
they are ^ with ritefcalsfced* and ready$0 be 
§mm for confirmation df the authority thereby given. 19 
H. 7, cap. 7. And we Head of Utter $ patent to make de~ 
niaens* kft, ulhk6« e. 16. 19 Hen. 3. r* si lei-, 

tort patent may be granted by common perfons* but in fuch 


day is gaft* after dm day of payment by. the recognifauce* 
there mould bn anciently a merit of debt % but now z fiire 
faeiae, &e*. See Black, Cm* ff. 417* 

There is a levari facias dmna dffiiftoribusp for the 
levying of damages, wherein the diucifor has formerly 
been condemned to ;the diiTeifee. Reg, prig. 214, Abo 
'are facias ref dunm debits, to levy the remainder of a 
is and. tenements* or chattels of the debtor* 
where part has been (atisfied before. Reg. Qsig . 299. And 


a levari facias gnemdo vicereines returnavit quod non babuit 
emptrns * commanding the (hcrif to fell the goods of the 
debtor* which he has taken, and returned that he could 
not fell. Reg. Orig . 300. 

Irillta,Isa .measure of land, confiding of 1500paces. 
hgulpbm tells us* *ti« 2000 paces, pag, 910, In the 
Uonafic . t torn, p. 313. 'Si 4S9 pOrthes. 

Estuats, Is a fpace of grmind, as muck at a mile con* 
tains. De bofeo, tfc. continent* mum leucatam in iatitudine 
if dimidiminiongitudine* Mofiaft. 1 tom*, p. 768 And 
fo it feems tobeufed is » charier of WilUm. the Conqueror 
to Battle Abbey. Cowell. 

KtbCilue* A level, even or upon the level Cowell. 

EeWrical ntgmu. The farmed between uncle and 
niece. See 8 hm. Clew, 1 ^. 435. ; Gifb. Rep. 158. 

Httyy fLevattJ h ufed in the law for to collc£i* or 
eatad} as tukw mopey* And fometimes to ere^l. 
Of caft up s as id levy a ditch, kite. And to levy a fine of 
iibd vis;|ht e&al term: Inancient time* the word rmn 

Nbfuh|«A oflkyhwwfcan be conftrained to pay any aids 
or iMums, even forthe defcnccof the realm or mefupport 
:ofgovei|iment, bnt fkch as ait impofed by his own eon- 
’ ‘ fent* 
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fent, or that of his reprefentatives in parliament. See the 
Statutes, 25 Ed. c. $ & 6. 54 Ed, 1. ftut. 4. f. 1. 

14 Ed, 3. flat* a. c. 1. The petition of right, 3 Cat. 1. 
1 W. If M. fiat, a« e. %, 

lUbying flOar apfaft the Sting* This is high treafon. 
It may be done bp caking arms, not only to dethrone the 
' King, but under pretence to reform religion, or the laws, 
or to remove evil counfcllnis, or other grievances whe¬ 
ther real or pretended, Black* Cm, 4 V, 81. cites 1 
Hawk. P.C, 37. But Blackjhue on the fame fubje& in 
the very next page fays, 

** In cafes of national oppreffion the nation has very 
<* justly risks* as one man, to vindicate the Oriqi- 
** nal Contract fubfifting between the King and his 
** people.” 

HelDDftefn, la punilhable by our law by fine, impri- 
fonment, isle. And Mith. 15 Car. z. a perfon was in- 
di&ed for open Uwdnefs in flicwing his naked body in a 
balcony, and Other mifdemeanors, and was fined 20O0 
marks, imprifoned for a week, and bound to the good be¬ 
haviour for three years. 1 Sid, 168. In time* pail when 
any man granted a leafe of his houfe; it was ufuai to in- 
fert an exprefs covenant, that the tenant ftiould not en¬ 
tertain any lewd women, &c. See Bawdp-heu/e. And 
Black, Com, 4 V, 64. ^ 

Hey, A law for the government of mankind in fodety. 
tin, Di£l. It is often taken for judicium Dei. ’Ti$ the 
fame as lada imosgfi the Saxons, which is either a ca¬ 
nonical or vulgar purgation, in Leg. H. 1. cap, 62, Ab 
adventu Domini nfjpt ad oBavas Epiphania non eft tempos 
leges facteudt. 

Hey atttiffe, or legem amittere, wiz. One who is an in¬ 
famous, perjured or outlawed perfon. In Bratton, lib. 4, 
eap. ig, pat, 2, Non eft ultcrius dignus lege* 

Hey apoltota, or He&em apottafote, Is to do a 
thing contrary to law. ’Tu mentioned in Leg, H, 1. 
tap, it, Spat Jegcm apofi^tabit wera ftuefit reueprime 
*vice. 

Hey %etymta, The Mrehon or hift law* overthrown 
by K. John, , ■ 

Hey fi 5 jete(fe, Was the law of the ancient Britain*? or 
Marches of Wales. Cex Marchiarum. 

Hey IDeraKnla, Dcraifnia oft Lex quadam in Norman- 
nia eonftituta, per quern in fttnplicibus qntrelis infecutus fao- 
tum , quod a partt adverfa ei objicitur, fie non fstiffs dtdarati 
And it is the proof of a thing, which one denies to be 
done by him, whetfc another affirms it ; defeating the af- 
fertixm of hie adverfory, and ihewing it to be againft rea- 
Honor probability: This was ufedamangthe Old Romms, as 
Well as the Normans. Grand Cuftumar. c. 126. 

H*y-Jhmfcfstlff* Is properly pnrgntio per judicium ftr- 
ri 1 fometime* calW judicium. Leg. H. 1. 

He* &matn 4 &att«t i. e. purgati* per fmrmmtim* 
Leg. H. 1*0. 9. 

Hey CaWetlfe, & /***'* jofitimi ; and the taliones a- 
tnong the Jew** were converted into pecuniary eftimates, 
fo that the pried 4 f m eye, &c. loft was allowed to the 
perfon injikiod* x Hold* BfL A C 12. Black* Cm* 4 

r.iz. 

Hey terra. The law aodcuftam of fo* l*nd,difiin- 
guifhed by this name fount lego civile, ns hit. Sddon r . felts 
us in DiJJhrtationead Fktani, cap, q, par* %• 

Hey maileMft, The Brkift law, or Aw of JRArl 
Statut. Wall. 

Heg or Hep*, The french woid for Aw. Wedhton 
pafture by a name frequent in foveral countries, tpr* and 
fo it is ufed in Domefday . ^ . 

Hep, Lee, kip. Whether in the beginning or end of 
names of places, tonify an open field, orlatgt patoes. 
From the $dkcm, nag, campus, paftuun ; as Bkchitegkp,) 
PNo.' Cowell. ^ , t '] 

. IkfesfOgW’ <fo***kmed in fiat t Cu, t .cap. 3*) Wm or 
‘Of Am. toe m&r fhw. 

Hfbei, (jtibsBmfy^ Signifies literally a lfttlc book 4, hot 
by ufo, It is the ordinal declamtion of any action infoe 
Civil ln*s> . i Betti 5. cap. 3. 2 Ed. 6. cap. 13. It 
fignifieth alfoa fcandalou* report of any man fpreadd- 
broad, or othcrunfo tnWwfoflt JttbU&fd, and then called 
ftmfm UkUm* ■ 
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Ayd this is either 
inferipth 
ant 

fine Jcriptise 

In ftripiis is when any writing is compofed or publUhed 
to another’s difgracc, &e. 

And fineftripm, where the perfon iV painted in a foame- 
ful manners with a fool’s coat, affes ear5, tfc. or a gal¬ 
lows, or other ignominious lign is fixed a-f hi$ door. 3 
Ltft, 174. ^ 

Sentiments ft he ancients. 

Seneca calls defamatory libels contumelhfi libelti, and 
BraBon carmina faonofa ; contumelious libels, and infamous 
rhimes, which Bow from malice; and the Romans would 
not permit their lives and fame to be fubjeft to the injury 
and fcandal of poets j for they made an ordinance, tliat 
whofoever Ihould prefumf to coropofo any fuch verfes, 
were to be punilhcd with death. Treat, of Laws 75. 
But in a free toe, like that of Great Britain fudh a law 
does not, cannot exit. — The moment our legislators 
ihould be corrupt enough, to give cxiftencc tofuch a law, 
that moment, liberty would be no more. 

Definition of a libel, Ssc. and againft inborn libels are pub* 
lifted. 

’Tis obforved in our law, that a libel isjfoe greateft de¬ 
gree of Icandal, and. does not die like wNs which may 
be forgot, an aftion for which is confined to the perfon ; 
but the caufe of adlicm for foandal in a libel furvives. 5 
Rep. 125. A libel in a itrift fenfe is a malicious afperiion 
of another, exprelfed in printing or writing; and tending 
either to blacken the memory of one who is dead, or the 
imputation of one that is alive, and to expofe him to pub- 
Ucfc hatred, ridicule, or contempt; But in a larger flg- 
nification, it |nay be applied to any defamation whatib- 
ever. Ibid. 121. All libels are made agaiuit private, 
men, or magifiratet, and publick perfons; and thofe 
againft magiffrates deferve the greateft punilhment: If a 
Ifbclbe made againt a private man, it may excite the per- 
Ton libelled, or his friends, to revenge and break foe peaces 
and if againft a xnagiftrate, it is not only a breach of the 
peace* but * (caudal to government, and ftirs upfedition. 
Bid. It hath beep held, that writing njeditious libel fo not a 
breach of foe peace; and that a member of parliament 
writing focha fiffo/, is ifttitled to his privilege from beittg 
arrefted for foe fame. Wilf. pat. l. \\ eg, /TKcT* a 
private perfon or magiftrate be dead at foe dune of making/ 
the libel, yet it ii punilhable 5 as it muds tot breaeh of foo l 
peace. Bob. Zi$./i in#/ s 0 • \ iiB* j 

The ibargt being true, not (in ktw) a jnftificathn of 4 
s libel. # 

With regard to this conftdferattOn, it is for from being it 
juftification of a libel, that foe contents thereof are true, 

0^ that the perfon upon Whom madehad a bad reputation* 
fmee the greater appearance there Is of truth in any ma- 
Ikiods vm&fye, fo much foe nu»re jnforokfog k is. 5 
Rep. 125. Movrfaf. It is not material sfoefom foe mate 
ter be trie Or lake, if foe profecutkai be by jukbraariem • 
or ihdi&ment $ but in o&ion on ibe enfoy one may juftify 
foat iho maw? it ifah 5 Asp. XI5. Bob. 253. Such is fo* 
btt How ftfr it is confotiant to reafou, nfo will not at# 
tttnpt to fof.—-Thtend propefod to avoid ditobanec^ 

Va and pvifom foe peace. ■ r- 

' s ; 1 ‘ • ; r „ 

What the law requires from afubjeB, knowing fa Jib *4 

, ■ Sec r V i r 
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for having it, and not delivering it to a magi A rate* * 
Pent. 31. 

Of punijhmtnt fir printing andpublifiing, Arc. of Hit Is* 

If a printer print a libel againft a private perfon, he j 
may be indiXeckand pUniffied for it j and fo may he who 
prints a libel againft a magiftratc, and much more one who 
does it againft the King and ftate: Nor can a perfon in 
fuch a cafe excufe himfelf by faying they were dying 
fpeethes; or the words of dying men ; for a man may at 
his death juftify his villainy; and he who publifhes it is 
punifliable : And it is no excufe for the printing or pub- 
liking a libel, to fay that he did it in the way oi trade, or 
, to maintain his family. State Trials, 1 Veil. 982, 986. 
Alio if book fellers, cAc. publifh or fell libels, though 
“they know hot the contents of them, they are punishable. 
Ic has been rrfolved, that where perfohs write, print, or 
fell, any pamphlets, fcandaliasing the publick, or any 
private perfons, fuch libellous books may befefeed, and the 
perfons punilhcd by law \ and all perfons expofihg any 
books to foie, reflecting on the government, may be pu- 
niftiedAlfo writers Ot news, (though not fcandalous, fe- 
ditioutf, or reflecting on the government, if they write 
falfe news,) are indictable. State Trials, a Pol* 477. 
One was indiXed for a libel in fcamlalizing the King's 
vdtndfes, and reflecting on the juflice of the nation, and 
** had judgment of the pillory and fine. Ibid* 3 Vol. 50. 
A perfon for libelling the Lord Chancellor Bacon, affirming 
that he had done injufiice, and .other fcandalous matter, 
was fentencedrto pay 1000 i. fine, to ride on a hOrfe with 
his face to Se tail from the fleet to Wtftmikfier, with his 
fault written on his head, to acknowledge his offence in 
all the courts at Weflminjler, ftand in the pillory, .and that 
one of his ears fiiould be cut off at Wefiminfier, and the 
other in Cheapfide , and to fuffer imprifonmerit during life. 
Pcpb. 135. One who exhibited a libel againft a Lord 
tibif Juflice, dire fled to the King, calling the Chief Jfcf- 
tfee, traitor, perjured jttdge, <5(. had judgment to ftand 
in the pillory, was fined «o6o marks, and bound to good 
' behaviour during life. Cro. Car. 115. 

1 . 

Of petitions to the throne, parliament, pst. 

The petition of the Seven Bifiops in the reign of King 
James 2. againft the King’s declaration, fetting forth that 
a was founded on a difpcnfihg power, which had been 
declared illegal in parliament, Tfe* was called a feditious 
libel againft the King; and they refufing te give recog- 
nifonces to appear in B. R. were committed to thefftawr j 
but being after tried at bar, were acquitted; 3 Mod. a 1 a. 
The printing of a petition to a committee of parliament, 
'(which would be a libel againft the party complained of, 
were it made for any other purpofe) and delivering 
copies thereof tb the members of the cOmmitee, is not 
the • publication of a libel, being jqfexficd by the order 
and courfc of proceedings in parliament; 1 Hawk* P. 
C. 196. 

Of libellous matter in legal proceedings* 

Scandalous matter in legal proceedings by bill; pe|ition, 
fcfr. in a court of juftice amounts not to a libel; if the 
court hath jUrifdiXion of thecaufe. Dyer 285. 4 fief * 
14. But he who deliters a paper full of reflexions bit any 
perfon, in nature of a petition to a committee; to any 
other perfons except the members of parliament, who tube to 
do with ft, may be put# filed as the publiCher of a libel. 

1 Hawk. 196. And by the better opinioft, a perfon can¬ 
not juftify the printing any papers which import a crime 
in another; to ihftAX counfel; l$c. but it will be a libel. 
Sid. 414. : 

Offending Utters ; Iflc.U the parties charged With any fiats* 
Jtihuts matter. 

Sending an abufive fetter to one, without publishing it 
to others, is no libel % buy if it be fent to a third perfon, 
or any ways difjterfed^ it » a publication of the libel: 
And tho’ fending a fcandalous letter to the party himfelf 
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is not a libel, nor can any action be brought upon it, be- 
caufe it is no publication; yet it is an high offence. 12 
Rip* 34* 1 Lev. 139. % Brown!. 157. It is an offence 

againft the King's peace, puniffiable by indiXment ; and 
if copies of it are afterwards difperfed, it aggravates the 
crime, or rather, makes it a new crime, for which the 
party may have an action. Poph. 35. Hob* 62. Wri¬ 
ting a tetter to a man, and abuJinghitti for his publick 
charities, is a libellous aX, punilhable by indictment. 
Hob* 2 15. 

Of private libels and ebfienityi 

A private libel, for a private matter, as a letter Vanda¬ 
lizing a perfon courting a woman, is indiXable, and fine- 
able to the X 3 ng« Sid* 270. No writing is eftcemed a 
libel, unleft it refleX upon fome particular perfon ; and a 
writing full of obfeene ribaldry; is not punilhable by any 
profecUtion at Common few 5 but the ahthor m,ay be bound 
to the good behaviour, as a perfon of evil fame, t 
Hawk* 193. 

* 

What is, tend what is not a libel. 

Where a writing inveighs againft mankind in general, 
or againft a particular order of men, this is no libel$ it 
muft defiend to particulars and individuals, to make it a 
libel, . Trite* ii W* 3. B* R. But a general refle&ion on 
the government is a libel, tho’ no particular perfon is rc- 
flefted on : And the writing againft a known law is held 
to be criminal. State Trials, 4 V. 672.- 903; According 
to Iioh Ch. J. fcandalous.matter is not ncceffary to make 
a libel; it is enough if the defendant induces an ill opinion 
to be had of the plaintiff, &t* And if a man fpeak fcan¬ 
dalous wt&ds, unkfs they are put in writing, he is not guilty 
of « libel; for the nature of a libel cotififlah inputting the 
infamous matter into writing. 2 Salk. 417. 3 Salk, 226.* 
A defamatory writing, exprdfing only one or two letters 
of a man’s name, if it be in fuch a manner, that from 
what goat before and follows after, it muft be underilood 
by the natural conftruXion of the whole, to fignify and 
pot nr at fuch a particular perfon, is as properly a libel as 
1 if the whole name wetc exprelfed at Urge. Trin* 1 z Ann . 
k Hawk. 194. 

Of the wording of a libd . 

Printing or writing may be libellous, tho’ the Vandal 
is not direXly charged, but obliquely and ironically $ 
and where a writing pretends to recommend to one the 
Characters of feveral great men for his imitation, inflead 
of taking notice of what they are generally famous for, 
pitfehes on fuch qualities only which their enemies change 
them with the want of; as by propofing fuch a one to 
be imitated for his learning, who is known to be a good 
good foldicr; but ah illiterate; tsc. this will amount to a 
libel; Ibid* 

Of the author, contriver and publijher. ^ 

| In the making of libels, if one man diXates, and another 
| writes a libel, both arc* guilty 5 for the writing after 
| another Jhews his approbation of what Is contained in the 
[ libel; and the firtt reducing a libel Into writing may be 
faid to be the making it; but not the compofing ; if one 
repeats; another writes; and a third approves what is 
written, they are all makers ofthe libel j becaufe all per - 
fins who concur to an 'unlawful are guilty. 5 Mod. 167. 

'1 he making a lib^l is 'the cairns >, and compofing and 
contriving is tin* fpeties j writing* a fecond fpccics* and 
procuring to be written, a third } and one may be found 
guilty ofWritfog only, (Sfe. 2 Sb/k. 419* fife- But ob- 
lew; a mere Writing, without a publication, was not in 
qoe^ricn itt &o$kddC 'Tis conceived that for the mere 
; wlrfeiigfof'Kbili. hot publifiled; no aXioncau be nuin- 
taiped; Wbfetutfon legally fupporte«l. 

tf dne^mcr a copy' <jf a libd, and does not deliver it 
to others the writing is no publication; but it has been 
adjut^'d^ that the copying » libd, without authority, 
i* writing a libel, and he that thus Writes it, is a contriver ; 

7 C uid 
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and that he who hath a written copy of a known libel, 
if it is found upon him, this (hall be evidence of the pub¬ 
lication ; but if fuch libel be not publicity known, then 
the bare having a copy is not a publication, z Salk. 
417, 2 Nil/. Ab. liaz. Writing a copy of a libel is 

writing of a libel, as it has the Tame pernicious conse¬ 
quence ; and if the law were otherwife, men might write 
copies, and print them with impunity. 2 Salk. 419. And 
when a libel appears under a man’s own hand-writing, and 
no author is known, he is taken in the manner, and it 
turns the proof upon him ; and if he cannot produce the 
compofer, it is hard to find that he is not the very man. 
Ibid. If one reads a libel, or hears it read, and laughs at 
it, it is not a publiihing ; for before he reads or hears it 
read, he cannot know it to be a libel: tho* if he after¬ 
wards reads or repeats it, or any part thereof, in the hear¬ 
ing of others, it is a publication of it: yet if part of it 
be repeated in mirth without any malicious purpofe of 
defamation, it is faid to be no offence. 9 Rep. 59. 
Moor 862. Every one convi&ed of publiihing a libel 
ought to be efteemed the contriver or procurer: the pro¬ 
curer and writer of a libel have been held to be both con¬ 
trivers s alfo the procuring another to publilh it, and the 
publisher, are both publilhers: and the contriver, pro* 
curer, and publisher of a libel, are punilhable by fine, 
imprifonment, pillory, or other corporal jpunifhment, at 
the diferetion of the court, according to the heinoufnefs 
of the crime, (Ac, Moor 627. 5 Rip* 125. 3 Juft. 
174. 3 Qro. 17. 

Of felting forth a libel in faw proceedings, warding to the 
tenor. 

In informations and law proceedings there are two ways 
of deferibing a libel, by the fenfe, and by the fcords; the 
firit is eujus tenor fequitur , and the fecond quae fequitur in 
hae AngUcana verba, (Ac. in which the deicription is by 
particular words, and whereof every word is a mark ; fo 
that if thert is any variance, it is fatal \ in the other Ue- 
feription by the fenfe, it is not material to be very cxa& 
in the words, becaufe the matter is deferibed by the fenfe 
of them, ft Salk. 660. One great intention of the law 
in prohibiting libels againft periods, is to retrain men 
from endeavouring to make themfelves their own judges 
of complaints, and to oblige them to refer the decifion 
thereof to the law, iAc. And *tis of great confequence to 
the Hate, for preserving peace, order, and good govern¬ 
ment.—Yet in a free ftate, fuch as this is, by the prin¬ 
ciples of its conftitution, 'tis perhaps impoffible to draw 
the line with precifion. The liberty of the prefs is of the 
utmoft importance; yet, though not reftri&ed by llatutc, 
it ftiould be obferved that the courts of law are always 
open to punifh any abufe of that invaluable privilege. 
The declaration for a libel muft lay it to be of and concern¬ 
ing the plaintiff, otherwife there can be no judgment. 2 
Strange 934. Books again!* Chriitianity, and ohfeene 
books, are punilhable as libels. 2 Strange 788, 834. 

For further learning on this fubjett, vide New Abr. 

3 V. tit. Libel, and Bla h Com. 3 V. 125. 4 V. 150. 

Libel, in the Spiritual court/ If upon a libel for any 
ecclefiaftical matter, the defendant make a furmifein B. R. 
to have a prohibition , and fuch/urmife be infufficient, the 
other party may Ihew it to the court, and the judges will 
difeharge it. 1 Leon. 10, 128. The libel ufed in eccle¬ 
fiaftical proceedings, confifts of three parts- 1 . The major 
proportion, which fhews a juft caufe of the petition. 2. 
The narration, or minor proportion. 3. The conclusion, 
or conclufive petition, which conjoins both proportions, 
IAc. and the form of it is as follows: In the name of God, 
Amen, Before you the Worlhipful T. F. Doctor of Laws, 
Principal Official of the Confiftory Court of Ton f, ise. ! 
The party C. D. againft A. B . alledgeth, complained), 
and propounded!, iAc. Imprimis , he doth propound,* 
that the faid C. D. was and is a man very honeft. juft and 
upright, of good fame, life and converfation, afperfed or 
defamed with no crime, except what is afterwards men¬ 
tioned; and is commonly reputed and efteemed as fuch, (Ac. 
Item, That notwithftanding the premiffes, the faid A. B. out 
of a malign fpirk, in the month of, (Ac. in this prefent 
year 1771, within the parilh of, (Ac. malicioufly, and 
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with an intent of defaming and injuring the faid C. t)i 
hath defamed and injured him* and faid fome reproach¬ 
ful and defamatory words of and againft him the faid 
C. D . end efpecially thele words following, viz. That; 
Ac. (here fet forth the words) and the party doth pro¬ 
pound and article, as to fuch time and manner of fpeak- 
ing the words, (Ac. Wherefore, proof being made in and 
upon the premiffes, the party C. D. doth requeft and pe¬ 
tition that the faid A. B. for fuch his ralhneft, may be 
corre&ed and puniftied ; and alfo that he may be con¬ 
demned in charges, made in this caufe on the behalf of 
the faid C. D. we. (or to difown the faid defamatory 
words, (Ac.) or otherwife that right and jufticemay be ad- 
miniftred, (Ac. Black. Com. 3 V. 100. 

Albert, A livery or delivery of fo much grafs or corn, 
to a cuftomary tenant, who cuts down or prepares the 
faid graft or com, and-eeceives fome part or fmall por¬ 
tion of it as a reward or gratuity, Cowell. 

lUbcra Dftatella, Signifies a free boat.— 1 — Per libcram 
betel lain, hoc eft, habere unam Cymbam ad Pifcand. fubter 
Pontem Ccftriee, (Ar. (A ibidem cum omtii gsntre retium. 
Flac. inltin. apud Ceftriam, 14 H. 7. 

Libera Cbaiea babctt&a, Is a judicial writ granted to a 
perfon for a free chafe belonging to his manor; after proof 
made by inquiry of a jury, that the fame of right belongs 
to him. Reg. Orig. 36. 

Libetam lUguttU On trial by battel, if either cham¬ 
pion proves recreant, i. c. yields and pronounces the* 1 
word craven, he is condemned as a recreant, amittrn li¬ 
bcram legem, that is, to become infamous and not be ac¬ 
counted liber et legalis home, being fuppofeef by the event 
to be proved forfworn, and therefore nevelSto be put up¬ 
on a jury, or admitted as a witneft in any caufe. Black. 
Com. 3 T. 340, 341. 

Libera $ifraria, A free filhery, which being granted 
I to one, he hath a property in the filh, (Ac. 2 Salk. 637. 
Sec Fijktng. 

ILibet Cattrua, A free bull. Compertum per jur. quod 
Will, de H. fmt feijitus de libero rauro hahtndo in, Ac. 
Idee confideratum eft, quod prsedi&us Will, recuperet damna 
fua quae taxantur per jur . ad tv s. pro imparcationt ejufdcm 
tauri , (At. Norf. 16 Ed. 1. 

Libera toara. See Wara. 

Liberate, Is a writ that lies for the payment of a 
yearly penfion or fum of money granted under the Great 
Seal, and dire&ed to the Treasurer and Chamberlains 
of the Exchequer, Ac. for that purpofe. In another fenfe 
it is a writ to the Iheriff of a county, for the delivery 
of poffeffion of lands and goods extended, or taken upon 
the forfeiture of a recogniZmce. Alfo a writ iffuing out 
of the Chancery directed to a gaoler for delivery of a pri- 
foner that hath put in bfil for his appearance. F. N. B. 
132. 4 Inft, 116. This writ is moft commonly ufed 
for delivery of goods, (Ac. on an extent ; and by the ex¬ 
tent the conufee of a recognizance hath not any ablbJute 
intereft in the goods, until the liberate. 2 Lill. 169. It 
has been adjudged, that where syi extent is upon a ftatute 
merchant, there needs no liberate , for the Iheriff may de¬ 
liver all in execution without it; but where an extent 
is upon a ftatute-ftaple, or a recognifance, there muft be a 
return made of fuch an extent, and then a liberate before 
there can be a delivery in execution. 3 Salk. 159. See 
Extent. 

LibcratiO, Is taken for moneys meat, drink, clothes, 
i$ c. yearly given and delivered by the lord to his domeftick , 
fervants. Blount. • 

Liberta* &ccte(b&ica. This is a frequent phrafe in 
our old writers, to fienify church liberty, or ecclefiaftical 
immunities: the right of invejliture extorted from our 
Kings by force of papal power, was at firft the only thing 
challenged by the clergy, as their dibertas ecdefiaftica ; 
but by degrees, under weak princes and prevailing fat¬ 
uous, under the title of church liberty, they contended Yor 
a freedom of their perfons and pofleifions from all fecal ar 
power atid jurifdittioit, as appears by the canons ami 
decrees of the council held by Boniface, Archbithop of 
Canterbury, at Merton, A. D. 1258. and at London, A . 1 ). 
1260 ,'tSc. Cowell. See Lord Littleton's Hiftory oj Hm. 

II. and Robtrtfon's Hiftory of Bmp. C. V. 

jUbfrrtatf, 
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SLIbcrtate p;obanb4, Is an an dent writ that lay for fuch 
as being demanded for villeins offered to prove tbmfehes 
fret; dire&cd to the iheriff that he fhould take fecurity of 
them for the proving of their freedom before the ju dices of 
aflife, and that in the mean time they Ihould be umno- 
Icited. F. N. B . 77. Villen age, and the appendixes 
thereof, viz* writs de native babendo, libertate probanda* 
tec* were of old great titles in the books of law, bnt 
are now antiquated* 

JUbertatlbue atlocaiibfiS, A writ lying for a citizen or 
burgefs, impleaded contrary to his liberty, ,# have bis 
privilege allowed* Reg. Orig. *62. And if any claim a 
special liberty to be impleaded within a city or borough, 
and not clfewhere, there may be a fpecial writ de Ubtrta- 
tibus alloc an dis , to permit the burgefles to ufe their li¬ 
berties, tec* > Thefe writs are of feveral forms, and may 
be ufed by a corporation, or by any ftngle perfon, as the 
cafe ill all happen. Few Nat* Br. 509,510, The Ba¬ 
rons of the Perth tec* may foe forth filch writs, 

if they arc delayed to have their liberties allowed them* 
Ibid. 

lUbmatHuio ejcigenbf# to Jtlitm, An antient writ 
whereby the King commands the Jstftkes in Eyre to admit 
of an attorney for the defence of another man’s liberty. 
Reg. Orig* 19* 

JLibmice 0? iFraiUbffrft* Thefe are fynonymous 
terms, and their definition is, a royal privilege* or branch 

the King’s prerogative, fubfiftiog in the hands of a 
fubje&. r riie kinds of them are various, and aimed in¬ 
finite. Sec Black. Cm.. 2 V. 317# {$& 

Hfbcrtp, (liUrtas) Is a privilege held by grant or 
prefeription, k^jfchich men enjoy fome benefit beyond the 
ordinary (object. Brail. But in a more general fignifi- 
cation, it is faid to be a power tb do as one thinks fit; Anlefs 
refrained by the law of the land : and it is well obferved, 
that human nature is ever an advocate for this liberty ; it 
being the gift of God to man in his creation i therefore 
every thing is defirou* of it, as a fort of reiHtution to its 
primitive Hate. Fortefcue 96. It is upon that account the 
laws of England in all cates favour liberty, and which is 
counted very precious, not Only in refpeft of the profit 
which every one obtains by his liberty, but alfo in refpeft 
of the publick. 2 Lilli Abr. 169, According to Man* 
tefy. Liv „ 26, c. 20. Liberty confilh principally in not 
being counselled to do any thing, which the law does not 
require, i. e* becaufe we are governed by civil laws, and 
therefore we are free, living under thofe laws. Sec infra* 
at the end of th;s head* 

The people of this kingdom are to enjoy their 
antient liberties, without impeachment, by Mag»* 
Cbarta . No freeman fhall be imprisoned or condemned 
without trial by bis peers, or the law* Mag* Chart* c* 19. 
Likcwife no perfon it to be arrefled, tec* without procefs 
at law: and matters which concern liberty arc to be 
fpeedily determined, tec. 

Magna Charta, 9 Hen* 3* cap. 29. No freeman fhall 
be taken or imprifoned, or # diffeifed of his freehold* or of 
his liberties or free cuftoms, or be outlawed* banifhed or 
otherwife deftroved; nor fhall the King pafs upon him, 
but by the lawfuljudgment of bis peers , sir by the tom of the 
land. The King fhall fell to none, or deny or delay tp 
none, right or juftice. Bee 25 Ed* 3* ft. 5. cap* 4«*ftd 
4a Ed. 3. cap . 3, 

Seat. Confirm* Chart* 25: Ed* u tap* a. If any judg- 
•meat be given contrary'.to the great charters, it fluul Se 
undone and Holden for nought* 

Seat. 2 Ed* 3. cap* 8. It Ihall not be commanded by 
the Great Seal or the little Seal, to difturb or delay com¬ 
mon right ; and the* fuch Commandments come, die juf- 
tlces (halt not ccafe to do rights 

Stat* 5 Ed. %. cap*og. No man fhall be attached by 
any accusation, nor forejudged of life or limb, nor fhall 
his lands or goods be feifed into the King’s hands againft 
the great charter and the law of the land* 

But. 25 Ed* p ft* $* ptp* ^' None fhall be taken by 
petition or f uggeilicm made to the King, or his council, 
unlefs it be by indktoieot of lawful people of the neigh¬ 
bourhood, or by procefs made by writ original at the 
Common law. And none Ihall be put out of his fran- 
chifir* or freehold, unlefs he be duly brought to anfwer, 
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and forejudged by courfe of law j and if aiiy thing be 
d<rn$m the contrary, it fhall be redrafted and Holden for 
nonefT 

Stat* 42 Ed. 3. tap. 3. No man fhall be put to anfwer 
without prefentment before jnftices, or matter of record of 
due procefs ; or writ original* according to the antient lam 
of the land. And if any thing be done to the contrary, 
it fhall be void in law, and held for error. 

Vide the Petition of Right, 3 Car. 1. and fee 16 Car. u 
c* 10. for the diflolution of the Star-Chamber. 

The following we have Hated pretty fully, as it is an 
a& of great consequence to the fubjefts of this free Hate. 

Beat. 1 IVill. te Mar. ft. 2. cap* 2. ft ft. 1. Whereas 
the Lords fpiritual and temporal and commons aftembled 
at Weftminfttn reprafenting all the efUtcs of the people 
of this realm, did upon the 13th of February 1688. pre- 
feftt unto their Majeflies, then Prince and Princeis of 
Orange , a declaration, containing that, 

The faid Lords fpiritual and temporal and commons, 
being aftembled in a full and frtcreprefcntative of this 
nation* for the vindicating their antient rights and liber¬ 
ties, declare;. 

That the pretended power of fufpending of laws, or the 
execution 01 laws; by regal authority, without confent of 
parliament, is illegal ; 

That the pretended power of difpenfing with laws, or 
the execution of laws; bv regal authority, as it hath been 
tftiiMed and exercifed of late; is illegal; 

That the commiffion for erasing the late court of 
conimiftionei-B for ecclefiaftical caufes, and all other com¬ 
mitIons and courts of tike nature, are illegal and per¬ 
nicious j 

That levying money for or to the ufe of the crown, by 

i iratence or prerogative, without grant of parliament, for 
onger time, or in other manner than the fame is or ihall 
be granted; #7 illegal j 

That it is the right of the fttbje&s to petition the King, 
and all commitments and profecutiox&s for fuch petitioning 
are illegal y 

* That the rafting or keeping a Handing army within 
the kingdom in time of peace, unlefs it be with confent 
of parliament, is againft law; 

That the fobje&s which ate proteftants may have arms 
for their defence fnitable to their conditions, and as al¬ 
lowed by law j 

That ele&ion of members of parliament ought to be 
fiee; * 

That the freedom of fpeech, and debates or proceed¬ 
ings in parliament, ought not to be impeached or que¬ 
stioned m any court or place out of parliament; 

That exceflive bail ought not to be required, nor ex- 
ceffive fines impofod, nor cruel and unufual punifhmcms 
infli&ed; 

That jurors ought to be duly impanelled and returned, 
and jurors which pafs upon men in trials for high treafon 
ought to be freeholders $ 

That all grants and promifes of fines and forfeitures 
of particular perfons before convi&ion, are illegal and 
void; 

And for redrefs of all grievances, and for the amend¬ 
ing, ftrenthening and preferring of the laws, parliaments 
ought to be held frequently h 
And they do claim, demand, and insist upon all 
and Angular the premifles, as their vndoubtkd rights 
4kp s rties j and that no declarations^ judgments, 
doings, or proceeding, to the prejudice of the people in 
any of the (aid premifret* ought in any wife to be drawn 
hereafter into confequeiice or example; 

Sett. 6* All and fingular the rights and liberties avert¬ 
ed and claimed 14 the laid declaration are the true, antient 
and indubitable a t^HTi and tiBSUTtas of the people of 
this kingdom,, smdfofoall be elkemed, allowed, adjudged, 
and taken to be; and all the particulars aforefaid Shall 
be fiifdv hfiddth hi thoy are eacpref&d in the laid declara¬ 
tion y mB‘ofifotb : fh*ll fern their Majeftics according 
to the famo ii oU timw come, < 

St&* it* No difpenfation by non obftante of any datum 
(hall be allowed, except a difpenfation be allowed of in 
fuch ftatute; and except in fuen cafes as Ihall be fpedally 
provided for during this feftion of parliament. 
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St#. 13. No charter granted before the 23d of Oi -1 
taker 1689. (hall be invalidated by this aft, bti^ihall I 
remain of the fame force as if this ait had nevff been 
made. , , 

ride the Seat* iz & 13 Will, 3. cap, 2. whereby, 
amongft other things, it is enafted, That no perfon who 
has an office or place of profit under the King, or receives 
a pen (ion from the crown* fhall be capable of ferving 
as a member of the houfe of commons* 

But the former part of this claufe ha* been altered by 
a fubfequent law’, the acceptance of an office, &V* by a 
member, only vacating his (cat* and he may be re-clcfted, 
if the elcftors think proper. And this may be confidered 
as a reafcnable law, otherwife the crown might be de¬ 
prived of the fervice of feme of the molt able men jn 
the ffote. If an 111 ufe is, or ever fhould be made of this, 
we can only fay ’its impoflible for human laws to be 
perfect, and guard againll every evil. 

According to Montefquicu Lins, it. r. 3. M Liberty is a 
« right to do whatever the laws permit.” If a citizen 
could do what they forbid, he would no longer be pof- 
feffed of liberty, becaufe all his fellow citizens would 
have the fame power. Sec ante* at the beginning of this 
head. An Enghjhman may add .to the preceding idea his 
fight of Lgjlation. See Black, Corn* l V « 6 , 123* , 
Jlfbmt’ to belt) Signified to have a court of 

one’s own ; and to hold it before a Mayor* Bailiff; fcfr. 
See Franchife, 1 

DLiblacum, The manner of bewitching any perfon ? al- 
fo a barbarous focrifice. Leg,* Atbelflan,' 6, 

%ibm arfae peufotae 0 «0 nmtxmt A phrafe 
which often occurs in the Domefday - Regifier, and fomc 
other memorials of that and the next age,—as Ailesbury 

in buckiughamjhirc* the King’s manor.- -In totis vaLn~ 

tits reddit lvi libr, arfis & pm fat as, & dt thelonio x libr. \ 
ad numerum, i. e, in the whole value it pays fifty-fix 
pounds burnt and weighed; and for toll ten pounds by 
tale. For they fometfmes took their money ad numerum 
by tale in the current coin upon content: but fometimes 
they rejected the common coin by tale, and would m?lt 
it down to take it by weight when purified from the 
drofs and too great allay j for which purpofe they had in 
thofe times always a fire ready in the Exchequer to burn 
*he money, and then weigh it. Cowell, 

!Lfb?a pdlfa, A pound of money in weight j for it 
was ufual in former days, not only to tell the money, 
but to weigh it; for feveral cities, bifhop# and noble- 
jnen had their mints, and opined money, and often very 
bad, and therefore though the pound confifted of zos, 
they weighed it. Thus in Dmefday we read, Reddit 
nunc 30 libras arfas fcf penfatas. Gale's liiji . of Brit, 
foL 7*61. . 

Htbbirp, Where a library is crofted in any parish* it 
fhall be preferved for the ufes direfted by the founder; and 
incumbents and minifters of parifhes, fcfr. are to give fe~ 
curity therefore, and make catalogues of the books, e. 
None of the book* fhall be alienable, without conftnt of 
the bifhop, and *hen only where there is a duplicate of 
fuch books: if any book fhall be taken away and de¬ 
tained, a Juftice’s warrant may be ifl’ucd to fearch for 
and rellore the fame: alfo aftion of trover may be brought 
in the name of the proper ordinary, fcfr. And bilhops 
have power to make rules and order^concerniog jibraries, 
appoint perfons to view their condition, arid inquire of 
the ftatc of them in their vifitationi. Statute 7 Ann, cap, 
14. 

Cotton library fettled in tie famiiy for the ufc of the 
publick, 12 y 13 Will, 3. cap, 5. Verted in the crown,- 
5 Ann . cap . 30. E Habit foment of the Brstijb Muftum, 26 
Geo, 2. c. 22 ♦ 27 Gee . 2. c, 16; f 3. 

JUbpua term, Contains four oxgangs,. and every 
oxgang 13 acres. 6 kene, verb. Aovata tetra,whhm, 
it is fo much land as. is yearly worth aor. for in Henry 
the Third’s time, he that had quinde im libras terras; was 
to receive the ordtr of knighthood. See Tardingdah* 
Some are of opinion, that a* money is divided into 
pounds, {hilling*, pence, halfpence and farthings, the 
fomc degrees are to be obferved in the divifion of lands; 
and therefore as quandrans fjgnifies a farthing, fo quandran- 
tata is the fourth part of an acre, cblata is halt, and dt- 
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nariata is a whole acre, folidata is twelve acres, and 
brata is twenty times twelve acres, 1. r. two bundled ami 
forty* Spelman is of another opinion, who compares ah 
acre to a mark in money ; and as in one there are.one 
hundred and fixty pence, fo in the other there are one 
hundred and fixty perches, which they divide into halves 
and quarters % fo that an acre contains three hundred and 
fixty daiarict; but fomc fay, that librata terras is fo 
much ground as is worth yearly 20 s. of current money. 
Cowell, 

iUtcnec, (liccntla) Is a power or authority given to a 
man to do fomc lawful aft : and is a perfonal liberty to 
the parry to whom given, which cannot be transferred 
overs but it may be made to a man, or his aifigns, CsV. 

M H, 7 * 2 5 * There, may be a parol licence, as well as 
by deed in writing 5 but if it be not for a certain time, 1c 
partes no intereit. 2 A klf, Abr, 1123. And if there be 
no time certain in the licence ; as if a man licenfe another 
to dig clay, (Jc* in his land, but doth not fay for how 
long, the licence may be countermanded; though if it 
be until fuch a time, he cannot* Poph, 151. If a leffor 
licences his leflbc (who is reftrained by covenant from 
aliening without licence) to alien, and' foch leffor dies 
before he aliens; this is no countermand of the licence : 
fo it is if the leffor grants over his effate. Cre . Vac, 133. 
But where a lord of a manor for life granteth* a licence 
to a Copyhold tenant to alien, and dieth; the licence is 
dellroyed, and the power pf alienation ceafeth* t Inf 
5.2: Copyhold tenants leafing their copyhold for a longer 
time than one year, are to have a licence for it; or they 
inctwa forfeiture of ificir eftate*. t Inft. 63. If any 
licence is given to a perform and he abides it, he Shall be 
adjudged a trcfpaffor ab initio. 8 Kcp. 146. ^.grants' 
to R, a yesiy over his ground* or licence to go through it 
to church, by this none but B, hitnfolf may go in itk 
but if One give me licence to go over his land with my 

« , or to cut down a tree therein, and take it away: 

il may take what help is needful to do the fame. 
So if it be to hunt and kill and carry away deer; not if it 
be to hunt and kill only. 12 H, 7. 25.. 13 //. 7. 8 

Rep, 146. By licence a man may praftife phyfick and 
foigery in London ; and do divers other things, by llatute 
3 jfiT. 8. r. 7, &c. Vide 15 Fin, Abr, tit. Licence, 
lUccnce to alien in 4 ffo}tmain. Alienations in mrt~ 
main to ccclcrtaffical perfons, are reftrained by feveral 
ftawtes ; but the King may grant licences to any perfon 
or bodies politick,, t$c, to alien or hold lands in mortmain . 

27 Ed. 1. 7 & 8 W. 3. c. 37. See Mortmain, 
licence to nr ire, (Ucemia furgendi) Is a liberty or 
fpaccof time given by the court to a tenant to arife out of 
his bed* Who is chained de male Lett, in a real aftion: and 
it is alfo the writ thereupon. Braiion, And the law in 
this cafe is, that the tenant may not arife or go out of hi* 
chamber, until he hath been viewed by knights thereto 
appointed, and hath a day affigned him to appear; the 
re&fon whereof is, that it may be known, whether he 
caufed himfelf to be cftblned deceitfully or not; and if 
the demandant can prove that*hc was fecit abroad before 
the view or licence of the court* he fhall be taken to be 
deceitfully effomed, and to have made default. Bratton, 
lib, 5. Fleta, Lb, 6* cap, 10. 

ideate to imm Granted by the King. 

! See Church, 

Kicenee to go to dfiteftion of bifoops is by Conge 
d* Eflfre direfted to the dean and chapter to cleft the per* 
fon named by the King, i$c t Reg, Write 294. St at, 25 
a, s. r.,20* i# . c 

itfeence Of’ the Iting to go beyond fea may be its 
yoked before the time expire*, becaufc h concerns the 
publick good. Jenh, Cent, See Ke e*eat Regniim, 
irftencc of fi^UTfage. Bilhops, have power to grant 
licences for the, marrying of perfons; and parfons marry- ' 
ing ony perfon walnut pubJifoing the banns of matri¬ 
mony, or without licence, focur 3 forfeiture of ttol* &c, 

& %W: ycap, 35. See Marriage, 
to mU a pork barren, &c. See Path and 

Warrt** 

. irftctitia conco^tmtlhf, Is that licence for which the 
King's Silver is paid on palling a Ene, meiuioned in 
llatute ia Car . it <. 12. 

f ' 4 


ikltctum 



• Ciirff ti die Wit whereby the t'ehftfct'eft 

fbined dt Utah obt&iiletVHberty to rlic^ V See Ucena '•' 

to' artft ., , '■■ "**;';; v ? l,: ' ■' ? " '■ ' : 

iUceurta Ctflnofrmn^f, U a Wit op 
to rho keeper of the port or CclW 

commanding them to let fnch jdiribna pafs oVtflfcty Wib 
have obtained the Xjuttg’t 1d<^ee d^ft;ohtd* ■ 

* 93 * r 1 ’ •' ■ 1 ;• ; ;‘ : 

JLfufo^ lUto, Is a piMeMfof ($&$ h» ifitending ai 
much as to hang a man dr& and judge him ‘^fteWmds;. 

jtdege, t &$***) h ufed wt.Llq* to?#, ahdSfctoditite«>; 
for Liege Mm* t iiege^eddh hC'^&t ackao^ltK§gitfi' : w 
fuperior; and' liege mud U,;lfe " oWetfc" ttjftSa? ,! 

h 5 $ ( liege 'ML ^4 i ;"'The ■ 

aHegiahce fi 6. r. 

But in ancient times, 'private • pertons* • fts & t&fd:tfof : Wt* 1: 
nors, fcfr. had their ticket. §kmt feithi 
is derived from the 

derive it from £//«>, Hvhkh is ft toon wJioU^‘f| 
xnand of the Lord. S/tydr. '' v '"' • '?'<■ 

%itw a»d 

fubje&s,,,anciently lb ‘‘Cawed* 'peefump they;pW'dod'a*e? 
bound’ to jpaya/feaW 
14 Hem. $• rap, a, arid 4 iWai>ther 
&ictt, '(/f.f is'ft' Woitf,¥W% 
M 0ifications: /r^?wr/irr«* YMdfiW bond,WvWiftrot. CcwV., 
"Vaft;. and *W. tie** ft judgment, 'ftatete; ■ recoj^^m£e> 
which oblige and, affc$tbeUft& '' TMt de L*j * v l ,y. Ti 

IMctt* lftfecad o* in pfaied of ftne^bef: thing. frti&pfym 
one thing doth'^me « 

the fame nftture' 1 ail' thfcf 4 r«ajt : - hiAT 
hfc- t Ship. Jht* j J9*;' / ■' ^'" ’! *' *' 

, Jiffen tmm tn m ft: «g£ 

ftbr, or other notorious placed tyeli 

taken notice of by thofe that' dwelt/ ftbeftjfc' If* ;"&V 2$#' 

Ahr. ^41. A frtu'ri/ket£i?ffr t , i : f », 

be from a /rVa iresrar J' And ft hop Ofiff ft 


be from a /rVu ireear .*' And ft bf f rwy^yi^f|liSflb ; Iff ft i 
lieu cetuts, ii goo i; hut if is fei<l ^ 

execution of fuch ^ne, W. ,' 

2 CVff. 574. ;i ft AfcA 49, 49* ”*■ /',' H ■ %"V 4 f v ? 

Ifleatetthttr, (/<?«« ^ig*r ; 

thaLexercifes the JSilig?iBOf' 
fem his perfon; as ; thh' 
e. 6. and % 

o rd**nu. ■' 39A«. 


Tbwrrrf an OtHccft Ohde# tbe Ijj 
lieutenant is t^dfor.ft.afti^i 
to the captain* v 

^ Ilife; 0 ftiWah 4 

ifi 

law. M;!« 

life. Is dWimjihible by a? 


’•pomp 


law. rntfiffiei .'* t. ■■ >yi;i#»is 

life, 1* 'dfa&fciiililie '!hjf »^Cw l pi ria » f IFlffM-llo* 

a^siMaBpsjv'; 

are ■ hdd, '-'fliall'' abJJsiit' il»|ittp»*i ; vtk^r* 

fliair 'W* , «MNWir' a-nafe- 

dkt jUx^C^^vllo/, ro be MiSi^tA. v iS Tm 










; :fthdf‘dedWd, Itsjgmtia r/ ntkcukm 

ttmrtaini; kuuitfMu#kfa & 
j$mye$men } itiet ddtriMW deiit^ 
tWftJft ft mutant cotmedioh of dominion and fiddlitp; Ibfts.' 
^eftnrlotdf ftnd mnams, fo there is« higher 
: fttmdfi^oh'^tWeh-'the, King and ftrWeA j- .for ibei’lisb^ 
^^®g 'W* ftnAful obedience^ and Ought 
, of hml&oct and country Wore tnd 

and ^hi A»y«teign is to proWl and de« 

;T‘-s«». 

. ^ data -,H fiat ftg.6ar* ( a. 

. *U ■.$#**$*:$• London A t&p& 

ito tightem . 

t the ■ earning of 

''’g^od^td tying, in the rivep Tbim*** 

: Mf* ^Sled *Ai tlbe tha ma£r, wardens ^and 

hgttfailfs' of triyk^Mjfk &t&ty$rrdr$tr 9 ndi and imadera 
W ftlps puffing 1^ the (m* tio to jmy ft certain tonnage 
■:#?/* »*, ■ AvAuu. t> 17. Tte likO 

•rftft ^fton^ftilW'^thd tigbt*Utefi I bailt by Wiltim fteneb* 

'■“^te‘?otl )lh,fpiw -Ijoch. • Cfttlod ; 4 iOrf//* near Hutybiud 
A*gl*fi*. M«i 4 . : otff 5 ®* - 
Stpp|i«g,.,^fe/".of a hoftfe ;hi a hufance; 
WWtt' 4 ;ipil«M| m «oti hehtg .'only .matW.qf de^ 
-Ah^ a perfon may 1 have mthar an 
j sgjj$jfr;iagmtnii;the peirfon eredfcing any. 1 fetch ; nu- 

eftfef ■ If ft man has^a 
huU4s .thereupon a houfe, 

'A^Ca. 

4 H*UMtn m m* 4 hfi* *nd ■ 

"Wr^ 1 ..»t#Bi.the"l>ai* of »ort»lily, ,*t j 4 wt: titter to fet 

:(MNpwiffS ■ UA,i'.,ift' dwelling-houfer, 

die' 
.had to 

iforn tribitttjt'W 1 

■.. ^a'aMtfcett^’i'dng,: of great price. 

plantatiotu in 
* fiet Aozai all. ctilWi and im*. 

MmS« Dufrfftt. 

K or trwicript of » court-roll or. deed 

fWOWiiSj^lA Mm/mrd in bis Mm,' in fedtear, • 

& oeia.i^»at it: 4 aaiie»c gtttflici*; mm. Saifln ti- 


mmm 



SaJcOn A- 


. •■:•'; iaV> ; 

fv M&0H* f 

i foeb.blgbyilBe, in thd «Sf.(tflojt; 





liaaSmjaMK.^e of 
f-jmi il» fa* af ligknd, 
tgemaattad^ dtftdtndo, 

jpOftfer-'i ^130. 
.'fnjt^tder liable, fee 


fom'itis uM ■ f©r■■ ‘tha^’:4 

gbOd fubjefl oweth to his liege lord the King. It has been 1 


tm 



^Ega'd by 

P ^^ ,y'’'<BWwii.at iividti ittte, real, 

«ctrud,fi f> t. 
i&M'^jiamu, **&if •*• emit 4ftmd 

i$im /• 31 7«. *> <• 16* whtt wiU 

tmritfi md »f tit mmntr *f pleading. 



L I M 


J, Qfth sre/ere wifiiit yf imit&htt of a3hns* • 

The time of limitation .'.is; jt$o-tt»fdj firft, in writs, by 
divers a&s pf >irjj|nie®t j\ t* 

any inheritencj, apd mat* is py tbeComtpon law. 

Z*. 114, ' i 'u .■ ■ \ —' 

It learns, that fcy theConjmop 1*^ it^ere was no dated 
or fixed tune tobrmg a&Umfct for t|6* it be fald by 
Bra&oth that Omk? it* w$f»' Mf torn* tmp@m , 

. that ifie li¬ 
mitation of ajSpopts by %cy of divm a£U of par* 1 : 

liamept* aIK (£ys & t^ie|»##bpfitton of fir*0o**$ 
a&nfttdd of feyetfl ##. ayttZ sail. 

■ *« * * 

hpr §f fe «H?nt' »'$*»» #r tb« den* qf W* fi- 

cMjjf, or ife$k$ng Mt |m£ MpM^f w.tfce ¥*• 

^t&iss&z- f&xg 

Am. ftwww 0 /'■«/«» <*«»? .#** 

S io,/tiidw wifilttt & 4/ .. £|«tm* 

f* ' ■' ' '> ■, 1 ■'. ','/’■ ':' 

% »H 98 ,f Jf*V ^ftWi "P® 1 

tfhw *ce*fij>ns, feud* » tore bfsj dedacedfroitj 
wntroU, uf o* tHf-otaMqftjik* fU&ei qpfln* 

tilf# 4 * /#*» <n"m (Jprwfrr w^n* .Mr> «f j#Ue tj: wnt 
loft and tetnrwd to dje fcfft j. th* ftnw tpap.tHt 

sufo appointed tp make «x>fl **y mfeMu *»d 

if ho fitth maim 1 


1 M ■ . 

ipepts, repts* arimiities* commons, pcnfiops, portions* - 
cprpdies, or other her^itamepc#* /Wr#* tkrei/itor wwi 
* 4 xt btfm M* tefte oftbtfam writ* or *txt hforo 
tbifuid pe/tripHe*, fMt ir <{aim> fo hereafter to be 
feed, commenced, brought, made or had. 

&itd it it farther enacted by the faid liatntei per. a. 
>* That k$ manner of perfott Iball foe# have or maintain 
btmh,#*9Mfm cotoage t( ayle* writ of entry 
upon dtffeifin, dpoe to ahy of ,hii aocedorsor prtdeeeffors, 
fyr ahy mapdrsi latida* tenemehti or other hereditaments* 
of ally fttfibef fe|% or poife^hiii of his or their aneeftor 
’ or'piedw®>M jf thr* (tifin orpoife^on of his 

or tbiejjr aace'dtdjp 'or We^®irV“wfeh was or hereafter 
%# be feifed of ih| fame m & f or, » iaod^ tenement or 
orf»er hbmdiUmeh% ; .jwerr' ww# d^rr the rdfr 

of th^or^i of*heiwnp {^IMer wJbc brought. 

' •• It U forthef .epa^^ per. ji, “ That no, perfon lhalt 
* fw hive 'W apy a4Upo for any manors* lands* 

teiiemeftbr,"pr p^;h|r||imm§nV* ofor^poftihisor their 
oWb : 3fis4S# -jflaowc flirty pso vase 

$*jfar* of thd mrijrinal of |he fame writ hereafter 

to be brosghti 11 '; ^ 1 ,: i " 1 . 

‘ Aad fa^sri 'BV'V Tbit-no’»«&» ftiall heroifrer 

'**^'"*07 »»wty" or, W?ii*WM. WT nnjf rent. fait or 


: fisfHds. atlm,. 'hny ,'.^m‘b,f ; opy :mnt* (hit or&rvice* 

r ^ '!! "; ^ 

*:• wrf if"ia lu^het' .-per. $* 

; ^ 4 r' ’|^,;Jw^hf\nny';manor8 4 lands* 

^veneiwplt^ mr o^fhw^awegt^^at any^me hereafter 
■ 40;!Wf AijwmOlt'jba fiiisd.ind nnrf 

• tjf «llb : ‘aM dwf wnftion. .fa^en 9 doom, no time 

;; '&ptl& ftaydtjtbw »*iB ialden, 

' "Tm*';W - * lAkifyM }^i^pr ttm 4 mfT, m on n 
« 4'|«« nf fneh n*hyw»: ^n d^undut n«e4 

title, 

ttwmt, V"he' O'HW ^ of it* mft 
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. By the zt yzu< i . dut* 

and avoiding ftgtydti* et**dN$fe 
firmed™ indc&ender, firmSk m Utmfyifcii j^Jjm 
den in reverter, at any; ti'w p'\ 

brought of, or for* any mm&* labds* 
tfeiment*, wbereunto jfiisy.par%i or 
have any title, or caafe to 

(hail be (tied and ai #<$$#<, 

tbt end '35 

the faid twenty year* expired/no 

any of their heirs, (halj iia^ br* maiaMsaS^'*'fifiy- 
of or family of thfe/ 
hereditament* j: and 

■ der, firmed** m : :mnain^ -firmed** in <pk< 

* manor*, land*, terie«^oiei'dr.<^tt ' her^t*^iti; ; 'J 
fover, at any iiib* WrtffaP p ;‘ be fued or brtwgh^ 
occadon or 'mean* ^flahy tide, ■' m cejm 
pening, (h*H be fed, and {ai^nwltlfe 
neat after the dele atf^.i^bW ji&fes 
fallen, and at po %$d[ 

that no peKon or jpdrfer,Ut«. ; tioif any rrighk 

of entry, into ft# or heredi* 

tame«ivno;iv;tel£lftbn^ 

but : nfUSW; 9$ jtfutit 


.,.. WW&‘$ £$& **&* & 

»W;W,: bM ! 

top* Wi 
the f 


ter. 


prefent 1 fdSoh ;, ydi' : ’ ; ; 

__*. ' 'A __L .' 1 jJl'L’kliLd 


or Wti 


thin rent 


S v ', . ■ >' , ', , ^ ; - * ■ . 

i'■t'^'' peHba* 1 «» Mt (maitd:ir ’kfh of 

^*f*!iv of Umltttioei, betfaufe it «o«J4'fe'i^ji^isd 

iS^tSST. “J:“ f^“. 

*•> \ V'' '■■ ■'•':." i " ' 

I« it iionafted, ^tW 1 
JjMi br infematibn** 

^itf^rfehure w of 
r r.,.*.. be brought wife' 

fiSrfeitWfft»« te, aide w to suede, 

W* bit Vhere- 

|«|( \^l!: ^4;::^K«»:- ! limited to. the 

tfctt 

%■ fl^-N>:-:|WttgtMr • by eajr 
$$£&*£ 

'£*§ i m $H ’***' WM'lfe fane ffiaSbe tumult tor the 

JSre.’fiTO Jy &» witu# 

fhorter me 

(W5j BK^ntion m^ bo 



next after any^^tifjo^iijp «gri' 
perton or peTIbiito :^iaib-€t, «ay ;'dmo ( lmre#er^ 
entry into any land*, pt 

within fear** ^xriftor iJa br-itWr or ni^, 

whichftiFhoieaf^r ,, 'jll^S'delhid(d; ; 4 i 
and in dd^vitrahmof <* 

^ their heirs, filall 'be itt^y: 1 m 

* ft»ch entry aftOr to be ';« 9 id^?: fi&S * '*;. 

iPfovidM^^HAi if’wSy 

(hall bo intitled to fuch' '«w»t ' 

(hall have fap^lfghrcr ^e^fai^pS# iipkj^ 
the time of tte fp 4 l|fl^.er ? 
ed, come : \ tjst 

year*', lsin#/ew^^iw^; ri^jj^ 


yond the 
hi* and thmsjm* 
ding the 

or make lii* witi^i WM 
aftj fo a* fueh period and . v 
and bedni' (h^l 
full age, diftoverture, iiofeii 
meat out of pridm, p^o/H 
cabr:‘biM§t',, v 
after ¥ 5 ;' ’■; ! : 

In' lJK 

Thnt fh 4 > 

. don 'of 

BaBh n^S*' ‘" Wy ■ • 

tioni ';» 4 be npon^^df^S^ ^ 

thereby jifeiiw^dtoyg^ l^febiwea^B M ^te l itji 
werde >actr^ f *f:mm+, 

de 4 ‘dl*mfcif%V’ I'Vpna 

mat ali#|k|in: ^;, ^jont^Pr 

4 #. <»jyvgwimiia^i^ 

•for 


;WI 

« 4 i*' 7 «fc W^AefoatMT 
pf&m rf *« *»y '.Of MlubitilW Ml 
.m|«f*r f» «th from the informer/ ■ 
nftaw'^ ■*■''*■ " ' 



mind t ei 
. w; 4 « : 


repairing 

**»?• ft Wh bee, bol- 
»' »<« «x«e»d to on, 

profecqtJo^ 04 

■ ««' iwws,wi»*in *4 d»er e by, bet 

W of &*• 

eu&WBABmmwf^&*w*f*w* kt 

i I*fterthr-- 
illr^lbiM*. iit|^.vwijMi|. abw. tub «S 44 ~ •» S' 
Iffimw try'niml^iiaif • 1 

'jfeH.''jtiwtv' ctL , 'Z2i" 

■ • Tv:'"- 

-.i ll# the. 


sroft* Ar 

y>eagi; 

amiaft *-^ T7 ..,,___ 

hwfc-W^^Vl 1 

Itterbam “ 

«f 

Ae , . 



wapn^mp 

ifttttnr t on i 

ippiBmK0|p^^ ■ 







,|»:;:^C^Ab, tbereftninof 
’*•• W brta^aner.M btfmu ■ 



*^S^WP»8fe^ia' ** buaM^ia. 

•ftp *»wk^ 4$ 

^Iwrotvail fflgwik ~^wf 4 . . 7 ~ 

■; 'idjMtnh^ShPv^r^jftivu tbttftibs ak 4 4 - 

f0m 

■M-***. ;.. aba', 

^§^K®^aSaES.e.% 

ffl&'W* Xw\|£en^r il# 1 


origtnattii ^ 
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..fmm 'inn Ml iWm i,*Mb m fa& 

lawy... 

tm£*&, tkariH 
i .'» oommmimd ««4 
^ . A^ia' iit <unrdtjfrU*, aoi 

t’if'lW* 

w Bw H^Pv*^v BvIHRw' BwiW 
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that itektend* not to a&ioils for fonder eftUk* Jfori < MtgUwt to the time the ciufc of 

^ and foiton accrues* thp .time or limitation begins to run, fo 


that is not properly Hander* but a caufe of damage, 
the Hander, intended by the ftatute is to the perfon* Ov» 
Car. 141. Law v, Harwood, adjudged* .; , 

That if the words are of thqnfdves aCtionable, without 
the ncceflity of aUedgW f^ad damages* eltbo’ a lofs en¬ 
dues, yet irtthiscafe the filtute of llmthtio&s it a good 
bar; but if the word* it the time of the fpcakingof them 
arc not actionable, b^th fubfequeht lo& eofues, whiih iiw, 
titles the plaintiff to his tCtieo, in fuch cafe the Astute i 4 
no ban i Sid a}* Sanders v* Mdmerde. ) Reym* ..fi* 
6 . C. and fee $ Mod ttu $. C. cited. 

That if an aCtiOn forwards be fbundedupon in, in- 
dt&nienfc, Or Other matter of record, it is not within tite 
ftatutes, but fuch dftion may be brought at any time* 

Sid 95* Butifincafe an. if it fliouldnot be infix years! 

Ay the fame Hat. it is enacted, that 41 actions of 
of ajjmlt, ifoiiry, 'wt&*di*g» imprifotm wer, or any of 
them, /hall be commenced and feed within four years 
ttjtXT aM% the caufe of fuch aftions dr fusts, hod not 
after* 1 "; ; ; /> 

It feeras, that if a man brings trcfpafs for batting his 
fervent, for food finfiehm amifo f this is dot ifoas £9 a* 
tion as is within this branch of the ftatutt,* ponded 
on the ijpecial damage, i Soli. ao 6 . '*•.$ -WW. 74^ C 
If to an action of aflault, bakery and imprifaaroeiitj 
the defendan t pleads, as to thO 
the ftatuteof limitations, without anfwering particularly 
to the battery, otherwife than by 1 bfitig the words tyatyp 
grtjfio fr<edi8a t it is fuflkiem, for thefe #o«U are an 
anfwer tb the whole. \ Lent. 51* . ■/:. '/ : 'i 

By the fame ftat.it is enaCtim, that', 41 aftions -ofti^ • 
pafr quart elaafom fre$li all aiCtions of tretpifs, doting, 
aCtion form for and eeplevi^ibr taking away of goods) 
and chattels/ art Udtiosia of account, otijfof wpfucjb *fe) 
counts as concern thetrade of^rchatidiae between mer- 
chant and merchint, their factor*or fervants, 41 *fijiong 
on the cafoi (other titah for Hander) aUaCtion* of debt 
grounded upon any lending or bontrifit without fpecialcy, 
all actions of debt for arrearages of rent mtifofoe jear\ 
tiraxT Afraa the taufi of a&m. • ’? ; ' ; r t ■' . J , 

• Provifion is made for fme^orei^, jmrions that iri 
nop mpoj f impriftaed, or beyond (kii ■ .* f 

’ It hath been adjudged, thata!dn^0n Of debt on fhe i 
Ed 6. for not fettlng out tithes* Ss, »o|t withiu the fiat 
tute, the aaion being grounded bn ofparbamen^ ; 
Which is the. higheft record* Cm. -Ctr* , 

y Sound 38 - * 8dtfoL.fi6pr\ 
t 95. a 46a. ‘ ■ ,J ■ ; $. /, 4,/; i; .;. .jj 

. : §0 if hath been, adjudged,. that an Ui&iQti 
reut : rcfervgdon'a leafe by.indeutwe-iis.'but- of .the , 

tiire Me by indenture being \ 

ioo*'' iVwajwhv; . 1 |ft Cited* y.C' ,> 

1 AJfo It Mh btted adjUdgb^f t .#it‘ iUi ys , ^ 

an efiwpe ie wot witiiin the ibtute, 'a»l b.^y 
founded id mkfoh % and a^^tm'^histfiriiV. 
is im&tit Itoti ^Abie wSuht (£ debt'^1 h lehding)br 


.. , wi . __ ___ begins 

^ww if be, or (if he dies abroad) his reprefentative does 
not fue WithinyJx $t*rs r he is barred by the fiatute. Wilfo 
pur^l*. i| 4 *. % /•, ' 

^ ft feCgfts thai.'W' fo btwght hy the a%nees 

1 of a' bankrupt, for a debt due to the bankhipr, this fiatutc 
is a good bar» for tho* the U(%nmeht is by fbree of au 
'^,cf i wr|ji^ettt|’ 1 yift i ,tlic i&mgnees iimyf only in the 
pUee'' of {t^-banl^uick,.'ahd'. cUn'<.have no other right nor 
rtmmdy,ihah"ue'b^i. '0< /j Conti* 

7 °* ’i iA ; ? i". •' * . /“V/- v / J 5 ‘ , 1 
It feems clearly agreedi thht tho 1 the ftatutet of iimira- 
two h^ndfhe^^ dfeMiiyv tharyefa trufi is not with* 
'in,tbeie.fi^tirms* 1 ' ti'Snii* 

; A tidriij i* pot Rented by length of cihic, nor withfn 
the fiatute of iimit 4 tions; a Vtrn. 399. , ... 

i fio }P .forth been teW, (hit a is not within the 
feuie^fi^imtioias* ‘ ! r r ■ 

■ 'ft„,fjfU«w.;.to 'bp fly. : d 9 ?lrtdo :: '< 5 F;;'couatS'.of equity, that 
***#*fo* , ht 4 :Witiiiir^the' , fiatute;of limitations ; yet 
where u man epmes iiiiniin- olfi hand fr i| hath been fom v c- 
'tiroe^,decreed, 'potefibf' ihonld account no fur* 

$jfir thfoi for the j^fits mado Ih his owai time^ to dtfcoa- 
rage .timirripg ini fuch wfoaht titles j: aKo the courts 
haye allowed, length e»f' tifov'Uo be pleaded in bar. Where 
“ “ n^n^ed'«®i'e hath'dejfefoidOd/ui ■&;$*, without en- , 
o|; cimm from dtp mortgagor, and where the poHW- 
[ wou{d be. intapj^ed id h long account i a a d> in thefe 
“"'t^-Jathte, Or his hefo mtS^wd as a 

T'diftpCtion foi ttd"b y* ■ 1 C$fo* 'C 4 +A o 4 ' 'See. Afo//- 

e* tv? .-^VA-y.Mr. r. ,. t 

i —-' f « : ^ ■/.... 

!V, tim^Ab^rlb' : of atfifo accrued, fo m to 

fo^gfefod «ad ^ isOe ropm AswW /Arrr- 


infe 
tofl 

[Uj 

y/.y; 


trad metiifohedihtiiei 
ed on the f toA, 'St* ^ 
debt for an e£upe» there 
fore but by h&oh on thp 

tlVv.igu S. €.-'af 
and 1 Sid 365 / S.C., y ‘ /*"•• '^S7' 

S6 it hath been adjudged, that ihU 
pleaded to an attion of debf .^1 
money by him levied oi'aajttW^ 
is .founded /a malS^rrs* 1 '' aiVaiib/'tt^Oft' f 
which the/a^for ifioed, Whkh w# 
t Afwf. 245. v,'Jrs/#r{iri*«ai 4 f^ 

S.C;, 1 ■ ■ v - .f- - - 
It hath been adjudged, 'that .nn && osa*' 

award under the hand and . Of Xlfo^ .aibdWhti^ kl 

Ihe i^tflcoa was bjr: foK&tfn ;«ot . 

a dtancMfy* ■ 415* * s JW. 173. a j&i 4^47^5^ 

551 -t-^fSh ^rvr ** -v-'i : 

An addon of debt for a fine of acopyholder is^witfo 
in tbefiiittace; t?AlSrf^|W * 71 -,‘:' 

If a man recown a'Mpdpftt’W Sentence in Fraars for 
MM duetfehbft, ooafideredhcfo^Iy^ 

as a debt by Ample cf»lxafitei*apd the fiatutp oftimitatloftf 
will run upon it. 2 Vera 
x 


. (a bar uidtfi tie foe years are <rAr~ 

: .‘i^ir#ar. eofokte tpufo ef m8»on ; ns if 
! ;t y* ^ When he 'came from 

.. /marrico*, and years after J . 5 . 

^rf^ ^Uo^(«,frofo. $MW, the right of action accrues 
tite'ebnti«tgp|py,' jfroni which time 
inoAs^te fiialt bn a ;baf, 'Bnd fo>tmm 'the time of 'the 

So th fot^tioii^tlie. chle wfiefefo the plaintiff declared, 
thatin confideration that he would foybear to fuc the die* 
wdp&tft for ftkue ".ittieMi, filled by-;ihft defendant^ nog, 
ifoe pr§^if^ : td''foike , ;foth upon rt- 

quefc and that lb 9 h-;a tifoi'le.'iimucWiVcy^and.it;was 
mrfodfofoiie wiwfo not 

withfo^firjkr?, thio* the the Iheep, 
fo%'. bafOfev : ‘ 

[■..Stott : .fV*m v. 

177. &i <?f s'Bnt-'ifiifo years 

^ 3^ t i . ■. 3 


.f 

:.y, v ± , 

*• w appn » 



feawi 


9^ upoii 


540. per curiam. 
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»Jfiknk’trf 1 a ajfat I * ■■ * f 
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Common law j and the allowing the Admiralty jorif 
di&iqit therein, only a matter ofindrigenotu zSaJL 4.24. 
6 Med. *5, \ 

But this b now fettled by the 4 & $ Ana, ety- 16; by 
which it is ena&ed* That ail frits and aftion# infoe court 1 
Of Admiralty for feamenswages, (hall be commenced an# 
fued naitbia fix years next alter the caufe of fuch frits or 
actions (hall accrue, and not after* 


IV* Tbi txeeptions in 2 1 Jac. I* e. 16 —willfavt 
a bar tber$*f.-~And of the manner ofyltkdint* 

As to this it hath been adjudged, that the law piorifo 
in the ftatute not only extend* to thole aftions therein 
enumerated* but alfoto an ajfrn 0 i > tho* hotmentioned, 

and plainly within the intention of the leg^ature. Cro. 
Car. *45, 333. a Saund. t*o. a Mod. ju I Sid. 

455 * 

x* Exmtm in rflat ion to s infants. As to this it hath 
been holacn, that the future being general, infanuhad 
been included, had they not been particularly excepted 
1 Lev. 31. 

It hath been holden, that if an infant, during his 
infancy, by hb guardian bring an a#ion, the defendant 
cannot plea# the ftaturcof limitations; althb’ the eayife 
of atom accrued fix years before, andj the words of the 
ftatute ate, that after hb coming of age* Iff. a Sound. 

X at. 

It hayripec# held in Chancery, that if one receives the 
profits olfc infant's eftate, and fix years after hb coming 
of age, he brings a bill for an account, the ftatute of 
limitations is as much a bar to jinch a fait, as if he had 
'brought an a&ion of account at Common law $ forfoi* 
receipt of the profits of an infant** eftf^te it not filch a: 
truft, a* being a creature of the court of equity, the ftatute 
(hall be no bar to; for he might have hb atomof ac¬ 
count againft him at law, ana therefore no tieeefitty to 
come into thb court for’the. account; hr fee foaftfo why 
bills for an account are brought here , h Ttom the nature 
of the demand, and that they may have a difcovfty of 
books, papers, and the party’s oath,' for the motoeafy 
taking of the account, ■ which cannot be fo tttl done at 
law; but. if the infant lbs* by for fix years after he comes 
of age, as he Is barred of his action of account at law, fo 
(hall he be of hit remedy in this court. Ah. if. 304, 
hockey v. hotkey- 

a, Exception i* relation to mrthmu accounts. As tothls 
exception, it hath beep *, matter of; much conflWyerfy, 
whether it extends to all rifofos and accounts rearing to 
merchants and merchandiue* m'fo afefpn* of account Oped 
aad curfentjonhr^ fo* ^g/That 

all anions of tieipriv&W all ji^ns 'Of account fodnpon 
the cafe, , other man foch aaions at^dn^erh; the" trad* of 
merchants; fo that, by the wo^ faaO fiub aMmi 
not. bring faid «Afar/ atcb*ot$§ haitWcn fofiftedfoat 
ril aakms concerning mejfofotV Wfe, ekeepted. ' * Jto/ 

f i. , % Stand* t*4, ft$. s 1 

Urn; *98* i fto. 90, ■ 1 b Modi |i£, 

But it t* now fettled, that accounts 9p0tf mi m^thi 
only are within the feptute; foatfocrrioifc If 
be ftated and fettled between fofo&foh *fod tne^fo^ 
and a Jam tattah'ojfmd'-ta be due id ease of $beat> iff ^ 

1 cafe he, to whom the money b due* does hot bring bb 
- atomwifoiii the limited rime, hi it k -* *«“-**’ 

VUf the authoeittief 
SoichMibtott 

ww^****' amyrnomp 

ftatute concerning^ 


Am k ^ 

nlM naoeto^ fan' “ 

tended'.^cthe;; ‘ 

Carth ,>4%, 

'i» ' v ' 

'5 •” p "Jr ™ p t,i w 

to havebeea. 

. bring/hbyehd 


glnal, and Outlaw the debtor, which utould hive pre- 
vetttod dus^bar of the ftatute* Cw. Cm H$* * 

Jwr* *5*.= t iro. 143, 3 JIW. 311. aie^ oto. x 

ferii. 4*0* ' 

But a* the creditors bring beyond fea is fared by the 
at ,JW. k r, fo now.by the 4 5 tap* tfi, it is 

enafbd,/rhat if any period dr perfons, ggsinfi whom 
there i* Or (hall be any caufe of frit or a&fohfer feamens, 
#*g#i hr againft whom there foall be any caufe of a&ioo; 
of- trhfpafe, detinue^ aftibo for trover or replevin, for 
mmgmay goods or chattels, or ofaBion of account, 0* 
upon the cafe, or of debt grounded upon any lendihg or 
contra# without fpecialty, of deb* for arrearage of rent, 
or afihuh,f menace,.battery, Wounding and imprifon- 
merit* or any of them* <be»- or (hall be, at the rime of any 
fuch caufe of frit or riUon given or accmcd, fallen or 
come beyond the feto $ that then fochperibn or perfons* 
who is or (hall beinriried fo any ftieh foit or a&ioxi, (hall 
be at liberty 14 bring foe fold scions againlt fuch perfon 
and perfons after foevr return fopm h^und the (ear, with 
mfiub titan m an Hmittdftfitht, ifingiOg oftbs■ find a&iftti 
bjth 21 Jm(. u e.j 6 . 

4. Whrt an mtmiw or OdthimiflrOtox is to fat or ht find. 
A, received money belonging to a perfon who before died 
intricate, hnd to Whom B. after fuch receipt took out ad* 
miniftrafion, and brought an addon again ft A, to which 
he pleadfol foe ftatute of limitations, the plaintiff replied* 
add (hewed foat admmiftration was committed fo hup ' 
fade a yea^, which was infra fix atmot ; tho’ fix years 
were exfored fines the receipt of the money, yet not. b^ 
ing'fo fiocri foeadminiftration committed, the aBfori not 
berved by foe ftatute. 1 Salk. 4*1. Gnrm v* Siffhafidt* 
Afri# 3764 ‘ 335. %. €. j 

It k jfpd in tenenll, tlmt Where one brings ah adion 
befofo rito: dttpvaffori of fix yeim» diet Mfofo judg¬ 
ment, the fixyears being then expired, this fiiall not pre* 
vent hit exetufori ; a Soli. ■■ 

But if air ekeefitor Jbea upon a promififoy ribto to*the 
toftator, and dies before judgment, and fix yearn from 
the original caufe Of *&fori spe; aBually expired, and foe 
exdcotor brings a new adlion in four years afoer the firft 
executor's death, the ftatute of limitations hall be a bar 
to fuch a&ipn s for fop 1 the debt not become irreco¬ 
verable, by an abatementri foe afifom after the fix years 
elapfefi by foe plaintiff *$ death foe executor foonld 

mahb/h recent ptofecutirii, to Whfori the ejanfe fo ih-s 
fottufoi.fori provides a year afterfoe reverfal of a ri \« 
W a giwri' > «fow6fo»/ , mr (hew that i.c 
Came''Of eari^to.he could, bpcapfe foeru was a con tell 
about the will, or right of adimdiftration ; for the ftatute 
Wits' madc;for;fi|e benefit of foo ^riendants. to free them 
td^^'ydien.'fodr.ydfoefifea. were dead. Or'their 
Geo. : z^:#!jifmt r* &*$&*** 

. ^ ^ ^ - exbCutor againft whtjm foe plamti£ may 

(hall not be pi^wKced by foe ftatute 
■eifJftttfl' any laches in foedt cafe be im- 
ptffod-fo 'tetytra. 695. •. .• " 

; ; 5, wborlf ri JkttJ&Bioo to fat fo, or wbfft imfotj by 
y2wr-W*f4Wi^'''.'’Tt feems mtM, that them being no 
Wmrts, of fob toortt Of jufttce being (hot, . is no plea to 
J — of £iritotf09*i to Where after 


' sMsOeofaW#iott 

'WW*W* '■ v r'7'<.^"V 

feptud tk w«Uust?» 
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replied, th*t» civil W*r fad 
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■ foat foe defendant 
tW^ifo-the pfomtrif 
it, fod foat foe go- 
lipfiered thecourfe 
JXeu foot npi and 
0 commenced 
the fitt¬ 
er* not 
I jy. 1 Lev. 31. 


jtwfami 

Balk, 4*0. 

jjtodd, foat^, . 

petivil«e, wUl not Aw 

'$,beea 06 ,’di» plaintiff may have «cd 
‘ .eilty pf any broach ofpnvih^.. 

t&f- , . , 

a mrii foes rn chancery, and, pentf- 
of limitations attaches on 
lurb^'is afterwards difmifled, the mat- 
r pfoprily dbtrisninable at Common law 3 in fuch 
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ttfe the court will prefer/e the plaintiff's rights and* will 
not fuffer the fiatute to he pleaded in bar to his demand, 
i Vcrn. 75, 74. , 

If the^iUtute of limitations be pleaded to an aft ton, the 
plaintiff to fave his action may reply, {hat he had cojn- 
itr need the fuit in an inferior court within the time of 
limitation, and that ;it was removed* to Weftmtnfter by 
habeas corpus ; and this fhall be allowed by a favourable 
conftruftion of the datum of limitations 3 altho* in drift- 
nefs the futt is commenced in the court above* when it Is 
removed by habeas corpus. I Sid. 22$. 3 Keb. 263. 
Bruin v. Chapman* 1 Lev, 143# &. G; Alfa vide a 
Sate. 424* 

6. Where the fuing out a writ will/awe a bar of tbefta- 

tute. tt is dearly agreed, that the fuing out an original 
will faye a bar of the fiatute of -limitations, and that 
thereupon the defendant may be outlawed ; and that if 
beyond fea at the time of the outlawry* tho’ k ihall be 
-reverted after his return* yet the plaintiff may bring ano^ 
ther original by jourmes accounts, and thereby take ad¬ 
vantage of his firft writ. Carth. 136. 1 4*0., 3 

Mod. 311. 4 4 

Alfo it is agreed* that the fuing out a latitat u a luin¬ 
dent commencement of a fait, to fhve the limitation of 
time, becaufe the latitat is the original of B. R, and may 
be continued oh record as an original writ, x Sid. 53, 60. 
Carte. 2 $ 3. t Salk. 421. r . 

Alfo it hath been ruled, that to a plea of the fiatute of 
limitations the plaintiff may reply* that he feed out a 
latitat, and continued it down by a vimmts non mifit 
brew, without concluding prout patet per recordum ; for 
the latitat roll is only for xne private ufc of the court, and 
no record. 2 Keb. 46. Bottle v. Wood. 

The fame is law, as to a bill of Middltfex. 

But tho’ the fqing out an original, ox latitat, will be a 
fufficient commencement of a Suit, yet the plaintiff, in 
order to make it effeftual, muft jhew that he hath continued 
the, writ to tee time of the a&ion brought, Carth. 144* a 
Salk. 420. 1 Lutw. 101, 254. 3 Mod. 33. That the 
attorney's writing the continuances on the writ in his 
chambers is fufficient. 1 Sid. 53. 1 Keb. 140;, Alfo 

vide Carth. 144. 2 Sate. 4*0. S. C. 1 Sate. 421. 

7. Where a debt barred by tee fiatute Jhall befaid to be 

revived. It is clearly agreed* that if after the ik years the 
debtor acknowledges the debt* and promfespayment there¬ 
of, that this revives it, and brings it nut of the fiatute 5 
as if a debtor by promiffory note* or Ample contraft, 
promifes within fix years of the aftion brought that he 
will pay the debt 5 tho* this was barred by the fiatute, 
yet it is revived by the promife; for as the note itfoif was 
at firfi but an evidence of the debt* fo that being barred 
the acknowledgment and promife is a new evidence of the 
debt, and being proved* will maintain an a/fumpfit for 
recovery of it, I Salk. 28, 20. Carth. 470. 5 Mod. 

425, 426. z Show. 126. s 2 Pent. *5x- 

Alfo it hath been adjudge^* that a conditional promife 
will revive a debt barred by the fiatute of limitations 3 
as where to an ajfumpfit by an executor for goods fold 
and delivered by the teftato^ pleaded the 

fiatute, and upon evidence fit appeared, that the defen¬ 
dant within fix years* being appuedtoby the executor 
for the debt faid* If you prove that I had the goods, I 
will fay you 3 which being fully proved at the trial,' it 
was held that this conditional promife revived the debt \ 
and that tho* made to the executor* after the death of the 
tefiator* was fufficient to maintain the iltue; becaufe the 
promife did not give any new caqfe of aftipn*, but only 
revived the old caute, and was of no other ; ufc* fast - to 
prevent the bar by the fiatute of limitations., Carth* 
470, Heplin v. Hafiings* 1 Salk. 29. S. C, 5 Mod. 425. 
S, C. cited, . 

So it hath been held* that a bare acknowledgment of 
the debt within fix years of the aftion*, is fofficieat tpi«r 
vive it* and prevent the fiamte, tho* no promife was 
Carth. 470, - 

But if an indebitatus ajfumpfit for goods fold, be brought 1 
againft four perfons, who plead the fiatute of limitation*, 
and it be found that one of them promited within fix 
years, there can be no judgment againft him 3 for the 
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f conthft Being intire, it mu ft be found that they all pro- 
mifed. 2 Kent. 151. 

It feems to be the do&rlne of the courts of equity, for* 
if a man by will or deed fubjeft his lands to the pay men r 
of Ills debts,' debts barred by the fiatute of limitation 1 ** 
ftmll be paid, for they ave debts in equity, and the duty 
remains 3 and the fiatute hath not extmguilhcd that, tho’ 
it hath taken away the remedy, t t alk. 154. 2 Vera. 

. Alib is hath been ruled inequity,' that if a man has a 
debt due to him by note* or a book debt, and has made 
no demand of it for fix years, fo that' he is barred by the 
AatUtt? of limitations; yet if the debtor, or his executor, 
after the fix years, .puts out an advertifimnt in the Ga¬ 
zette, or any other news-paper, that all perfons who have 
any debts owing to them, may apply to fate a plate, and that 
they Jhall be paid 3 this (tho* general, and therefore might 
be intended of legal fubfifiing debts oriy,) yet amounts 
to fuch an acknowledgment of that debt whkh wis barred, 
as will revive the right , and bring it out of tne fiatute 
again. Abr. Eq. 305 . Andrews V. Brown. 

Of pleading. 

ft feems to be admitted* that the ftatute of limitation* 
muft be pleaded pofitively by him that would take ad¬ 
vantage thereof; ,and^ that- the fame cannot be given in 
evidence, efpecially In an ajfumpfit, becaufe the fiatute 
fpeaks of a time paft, and relates to the time of making 
the promife, 1 Lev. 111. 1 Sid. 253. agirfee Cro. 

7*<- »$* W 

But in debt for rent, upon nil debet pleaded, the ftatute 
of limitations may be given in evidence* for the ftatutc has 
made it no debt at the time of the plea pleaded, the word/ 
being in the prefent tenfe. t Sate. 27b. Per Holt. 

In replevin the defendant pleaded Not guilty J)e caff 
pr*di&\infra fex mnnos jam ultimo tlapfee ; and tho’ it 
was urged* that this was the famo with pleading non ce* 
pit , and if he did nor take, he could not be guilty of the 
detainer 3 and if this way of pleading were not allowed, 
the fiatute would be entirely evaded as to this aftion; 
yet the plea WAS held ; ill, beeaufe he ettght to have at- 
fwertd ta the detainer, as well as to *he taking; ajfo a 
tiling may be lawfully diftrai&ed* .although unlawfully 
kept s as by being put into acaftk, by which menus 
it could not be replevied. 1 Sid. 81. Arundd v. TnviL 
1 Ktb. 279. S. C. 

In trefpafs* for a trefpafs done thirteen years before, 
the defendant pleads, that infra fix auhos, Cs U* non eft 
inde culpabilis. Plaintiff replies, that he brought his no¬ 
tion fuch a term, 2nd that withk fix ,years before that 
time the defendant did the trefpafs 3 and upon this the 
defendant takes jfflfe* bod is found .guilty : And it was 
held* sfe, That the defendant's plea was good in bar, 
without pleading, the fiatute, 2%, That the plaintiff’# 
replication was no departure ; altho* if was, objefted* 
that JfofcouM have replied nothing, but chat he was un¬ 
der fqnite'pf the difabilirifo, for Vhich there is a faving 
in the fiatute; for the plaintiff is not tied to the time or 
place laid in the declaration, but may vary from it upon 
evidence; and fo^hen the defendant*, by his plea, pleads 
to a certain tifop ‘plaoe^ thereby makes the time 
or place^^matetixl* $h« plaimiff may follow him without 
any deparftfi'e. , Re&m. 86. 1 lev. no. 1 Ksk 566. 

8 . C. Lee v. Baynes. Vide New Abr. 3 V. tit. Limita¬ 
tion. V . ‘ L V l . ■ 1 

N. A The Ktqg ii n^t withip foe general afts of Umte 
ttflevi nor ecckiSfi^cal Jdrfotia, for Jand*. belonging to 
their chujrches.; n itef* 74. If % debt befet off by -way 
of plea^ the fikfofe of litymti^ may Be replied to if. 2 
Stra$geii£j Alwrit'W errOr, to re>*srfe a common re¬ 
covery cannbt be.vbrbwp,after twenty, years, tho*-.the ■ 
right of ,''tb« L, 1 |daiiitiff' ^j^i^^'iecmed.withjn that time. 
xmrdnge<t& jyi •; ;v .A y\\ - 

#imit2tifofi of! m The fiatute* 1 JF. & Af. 

r* 4 * r.,t7*, 4^*' , 

aft# foy . Bmkotion of the ermsm, aid fettling . 

al:(j^in .tho. bpA;.# Hmwir* Set 
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limitation Of , In alcgal fcnfe, Imports hbw thereby linen cloth tollbe made 4 

Jong the eftate fhall continue* or is rather a qualificationOf; forfeiture ot the linen, and a month** imprifonment* Seat, 
u precedent eftate, A limitation is generally by fufch lEliz.c. 12. Anypcrfon may iet Up trade* bf dreiBflg 
word* as durante njita, qttamdju iutti , £i r r. And it there hemp Or ftax, and making thread for linen cloth, 1 
be not a performance according to the limitation, it toll t$ Car . 2* r. 15. And linen of all forts made of fiat# or 
determine an ertate without entry or claim * which a toni htopi ofto inahufd^ure dfthis kingdom may be exported 
dition doth not. 1 pity. 41, * fojl.zb 4. It is taken duty free* 3 Geo. 1. *, y* ; Linen made in Or tat Brit aid 

for the com pal! and time of an eftate: as where One doth dnd frektnd being much improved, to extend it farther, a 
give lands to a man, to hold to him and his heirs male* bounty of one penny for every yard of fuch linen front 
and to him and the heirs female, Herts the daughters ■ 6d. to ttUf per yard And ahalf-peuny for eachyard, urt- 
Jhall not have any thing in it, fo long as there is a-male; def 6d. price, is granted on exporting them^ payable out 
for the eftate to the heir*tole is firft limited, Co.Liu.3, of a duly. lakhon ■ foreign cambricks, by 15 Gw 2. c. 
13. If a limitation of an eftate be uncertain, x^tlimitation 29. Stealing Of linen, &c. from whitening grounds or 
# is void5 and the eftate toil remain as if there had been no drying houto, tb the yalne of jor. is felony; See Fe- 
fuch limitation . fire. Eli*. ii6. But a thing that is bnji Stat. 4 Gw. lic.ifc By the Stati 17 Gw* a. c. 
limited in a wilUby plain words, fhall not be afterwards 30* Affixing pn foragnJincns any ftamp put upon Scotch 
made uhcotirffiVy general words which Mow'. Hill. or lrijh linens, or affixSnga counterfeit ftamp on Btitijh or 
2,3 Car. f>R. Where adevife is to the eld eft fon, upon lrijh linens, incurs a pefta% of;«/. By the St at. 18 
condition that he pays fuch legacies; and if he refutes; the Geo. 2. c. 24, for the exportation of foreign linens, under 
land toll remain to the legatees: on his rcfufal, the le- the denomination of Britijh or IriJhVtnttis. The damp 
gatees may enter by. way of limitation^ Noy 51. And in matter is to be 1 Wom to the true execution of his office $ 
all cafes, where after a condition, an intereft is granted to and linehs to be ftampt, mutt be fwom to be the manu- 
a ftranger, it is a limitation. 1 Leon. 26.9. Cro. Elba fa&ure of Scotland or Ireland, and a penalty of 3 7 . each 
204. It was held Ivy Holtfi. J. that the ftatute dedonit, piece is laid bn felfe ftamps. And by to tor* 18 Geo. 2. 
(13 Ed. 1. c. 1.) ought not to be taken ftri&ly 5 But all li- r. 25. An additionaal bounty is allowed on the exporta- 
citations within the meaning of it are to he fupported : tion of ^Brtiijh and lrijh linens of one half-penny per 
therefore tbo* words of an exprefs condition be not ordi- yard* to linens of the value of; from 5 d. to ltd. per 
narily coaftrued as a limitation; yet when an eftate is fo yard, and i d. per yard to linens of the value of, from 
remain owfor breach of any condition, which is by the ltd. tot t.6d, per yprd. For duties on linen, fee St at. 
exprefs words thereof, it ftiould be'intended ^limitation. 24 ^0, 2. ^ 46. z$ Geo> 2. c. 15. For encouraging 
Trin. 4 Ann. Lands may be given and limited Co one the linen ihanufru9ory in Scotland. 24 Geo. a. c. 31. 
"""Tii tail, remainder to another, remainder in fee, &c. 26 Ged. '»;■ fi/zol Bounty on BHtifo and /r*)S& linens ex- 
Tho’ a limitation of an eftate cannot Begin after the de- ported. 29 Cm. 2. -ci tj. 

termination of an absolute eftate in fee*fimpte; for that lUnlftfegoitt, A dutyeftwo pennies tort v upon ale 
would be to fufFer perpetuities to be made,: Which the law there. $ Getk 1. r. 20. 6 Gee. 2, e. 18. 

abhors. 2 LilL Ahr. 173. Limitations of eftate* againtt ' ilmftet). All pfirfba* may import lin&ed into this 

law, creating a new form of inheritance will not bis fuf- kingdom* without paying any cuftom to it. Slat. 3 Gee* 
fered to take efted, Jenk. Cent. 82. See Mad. Com. 1. e. y. / 38; How exempt from the payment of the 

2 V. 155. two-thtrd fdbfidiesi 7 Mn* -t. ?; 

Idmogia, Is a word which we often read in the Mo- iWpOpft, To what dutiealiable. 4 IT. €sf ll£. 1..5, 

naff cum , and it figrnfo enamelled; opus de Timbgia, il UitCM, (from the Fr. iitiere* or lidtiere. Lat. leEum) 

enamelled work, unti crux de opere limocenot Mbnaft. Was afttiently ufed to ftraw for a bed, even the King's 

3 tom. 331. bed.—r—‘Petrus A. fenuiti &c. per ferjeantiam iwveniendi 

lUnartum, A flax plat, where flax is fown.— 7 1 / anum fervientem time bambergelto per 40 diet, & imteuiendi 

agiitm, &c. cum linario, qmdjacct junta pretdift. mejjua- Lite ram ad hSiim ad pdfeidum Regh, quando 

gium. Pat, 2» Heft. 4. par, 1 m, 33. jaeuerii apadt Term* Hill, x Kd. 2. Litter is now 

lUncoln, In attaint of a erdifl of the city of lllneeln, only in ufe itt tobies among horfea: and tret teareSateu 
the jury toll fee impanelled of the county of Lincoln, 13 liter* si th*&c ca ; rt..lo|ds' of tow or litter* Mon. Angl. 
Ric. 2. ft. 1, 3H«uc.'fti?: c.5. v : tom. & *. 

lfitteoitl. l il Jbh by trnftecs, Ibitmltiri* Uterattiram penerei Signifies to put chil- 

who may employ artificers, "/And yearly rates lhall dren out th:fcfeooi ; which liberty was antiently denied to 
be made on all houto there, ndrt ekeebding ir* 6d. in the thole p^smU who wto fcmle ttoabts, without the confent 
pound : this fquare and back ftreets^kre to be a diftindk of the Ibid; and this prohibition of educating Tons to 
ward, as to the fcavengers rates and watch i and perfohs learning, wAs Owing to this re&fon; to tor the fon being 
annoying the fields by filth, to forfeit Hot. and aflembling bred to lettefs mlght enter into orders, and fo flop or di- 
to*ufe fports, or breaking Tenccs, &c. incurs a forfeiture vert the ferviees which he might otherwife do as heir to 
of 40t.devied by a jufticcof peace’s warrant. Sfat.SGto, his father,— cuftnmvriut tentn. non debet/Ham 
2. c, a6k . jaatn ad literaturam poncrc, ntqt filmm /uem maritare, fine 

A place often mentioned in our andent Uctntia a volutdat. dm. Paroch. Antiq. 401* 
hitorieu feeing formerly a bifboffo fee, now Hejp ifiimd; B^fterie M/mendm attormtm frtft&etfathni. fteg* 
lineal ConCaugulttltp, R thatwhich fubfito between Orlg. i^t. * 

perfons, of whom one is defeended itt a dire6t line from L Cttevw* Caneniei ad exermdem jurifili&ionm loco /to. 

* the other. Ibid. 3O5. 

Hitteal IDetonl* The ^efeent of etotts, from aqeef* Ikiterss, Per fuatdmintte fdwtth mriam/uamPegi. Ib. 4. 
tor to toir; i. A tom/bne # to another, in a njghiiine. , Derequefltt^ Ibid* 129,/ See tfeefe in their 

’Tis peculialt to our laws,.that eftates cainot lineally Af- proper places; ;, > : , , ; 

P cend. ’fi ' AftewsfbttttOfto Wto^toghrf/chiwaaers fnppofed 

Ibfneal il^kenc ot ' The ciWa libqaUy to be of fuch peW<^, tot k was impoffible to any one to 

defeendt* e «4 by parliament. On bind thofe peHbhi wfep tar^ torn about them. Bede* 

ftorwtoaife^cbMaknil' Uh 4, r. aA; - 1 ■ 

relatimw to'fin'eAlly v de- Ilia property that the author, or 

feended tom the 'fcwwJ: ' by hUwtoto, i« thexopy of any ywark* 

parliampnt«,. "%?• '194'." ;* ,v * Thxw'' to x ^ 'pxomB^ed by Stat. 8 Ann* e. 19. 

\ imlEwto‘llie.i)ii^r' : iclerltoa, ormiy by Bu&Jth’ ixift at Compto law. In the cafe of 

ptfBbility toftve 1 ' r etotor from Pdfib* 9 Geo. 3. it was deter- 

or through cto(toeetoW'^ASMtoinM> 10 ^ Black, minied (uto fdltoil argument and great confederation) 

Cem. ir. v J ‘^ 1,1 «* % 

ifo jperlbm path ^ susy j^iece Of toulas - daS^^^:i%htiiiittota»fubfi£ by the Commen law. 
Lim {jfc. ufileu the jttlt le^tl fee kkprefkd toton; on A writ er error was brought in the Exchequer Chamber j 
pain to forfeit the fme. 28 IT. I. r. 4. Ufmg means and the editor MiJ believes judgment affirmed, but 
r d\ without 
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Without argument See JM, Csw. f /, 405* 406* 
407. * 

ILifo of fathering, In the county of viz the 
liberty, or a member of Pickering, from the Sax. Ed. t e. 
membrum. 

litigate*, (Let) A party pleading, that contend* 0I> 
Etigates 4 fui€ at law Lit. Dm. 

litftfMI; The UHgitmfkifi of a. church, is where 
feveral perfon*haveor pretend to, fevoral tides to the pa* 
linage, and prefent feveral clerks to the ordinary; it ex* 
cafes him from refuting to admit any-of them, till a trial 
of the right by jure patronatus, or otherwiic. Jtnk, Cent* 
it, 

Iftttitt#, To what duties liable. 4 W. & M. c. j. 

lUtteta, At, trts caredai littcrae, three cart loads of 
ft raw or litter. Mon.dngL npar.feJ. 33. d. 

ILftfUton, Was a famous lawyer in the days of King 
Edward the Fourth, as .appeared! by Prar. tap. 

21. foUyt. he wrote a book of great account, called 
UtHetonU Ttnurtt. s 

llOcrpoote, For building a church there, and lighting 
the treats, fFr, ai Geo. %. e. 04. 

IhflWrp, (Fr. /hnt, i. e. s^%ne gefiamen, or livertr, 
i. c. tradere) Hath three ftgnificatioiw. In one fcufc, it 
is fifed for a flits of clothes, cloak, gown, hat,, &r* which 
a nobleman or gentleman gives to hw fervaots or followers, 
with cognifhnce or without; mentioned in 1 A a. e. 7. 
and divers other ftatutes: and formerly great men gave 
liveries to feveral, who were not of their family, to en¬ 
gage them in their quarrels for that year ; but afterward* 
it was ordained, that no man of any condition whatib- 
cver, lhould give any livery, but >0 his domefticks,. hi* 
officers, or counfel learned in the law* By 1 R. 2. it 
was prohibited'on pain of imprifonment; and the 1 Hen. 

4. c. 7. made the offenders liable to ranfoxti at the King’s 
will, 6tc, which ftatute was Bother confirmed and ex¬ 
plained anno 2 & 7 Hen. 4. and S Hen. 6. e. 4. and ye* 
this offence was fo deeply rooted, that Ed* 4. was obliged 
to confirm the former ftatutes, and farther to extend the 
meaning of them, adding a penalty of 5 U to every one 
that gives fuch livery, and the like on every one retained 
for maintenance either*by writing, oath, or promife, for 
for every month, 8 Ed. 4 e. a* Bat moft o^thc above 
ftatutes are repealed by 3 Car. 1. c. 4. JLivdry in the 
fecond tignitication, was a delivery ofpoffeflkm to thofe 
tenants who held of the King in mpto f or knights Ser¬ 
vice ; as the King by his prerogative hath primer feifin of 
4II lands and tenements fo holden of him. Etamdf. 
Prarog. 12, In the third fenfe, livery was the writ which 
lay for the heir of age, to obtain the poffeffion or ftitin of 
. his lands at the KingV hands. P. N, JL i$$- By the 
ftatute ta Car. 2. r* 24. All nmrsffiife, liveries, are 
taken away. * 

fofoevt Atlfflf, (iihewfo fri/mm) Is a delivery of 
poiTefliofi of lands, tenement* and hereditaments, unto one 
that hath a right to the f*#* rbei«g a ceremony in the 
Common law ufed in the conveyance of lauds, fcfa. where 
an eftate of fee 4 fapity EMeih « other freehold paiTetb. 
Brag. lib. t. tap. 18. #%#♦ Sysab. far. 1. lib. t. And 
it is a teftimonial of the eptiag malting of Jm* 1 who 
makes the livery, from the thing whereof the fosy it 
made*, and of the willing acceptance of theufoOr party 
receiving the livery ; firit invented, that the common 
people might have knowledge of the palling or alteration 
ofcftstes from man to man, and tlMMOhy bdfetter able to 
try in whom the right of poffdfion of laid* and tenements 
: vkrk, if the fame lhould be contefted, aodfo^foouldb« 
impanelled On juries, or otherwife have to do -tmiffltmg 
fotfome. Wd. This Every may bejnadaoft 
houfe, lands, or any thing corporeal; but nfo ofincor* 
pqreaf things Where a I mm and Undraw 
the houfe is the principal, and ^ and J 

there the Aok^ wuft be made* and not upon the lend, 

2 4ikwo* 374 


livtrysdeed, is when the feoffqr takefo the ring of the 
door, and deliveijeth the fame to the feoffee, in the 
name offeifm. i/#/.4«* 6 top. *6. And livery in 
deed may be cither by words, and fome folemn a&; or by 
words without any folemn ad, if the feoffor and feoffee 
are cm the land. WudiUfi* 2^7. 

livery in fow, is when the feoffor himfelf being in view 
Of the hOufe or land, faith to the feoffee, after delivery of 
the deed, / give It you tender land, Ac. to you and your heirs, 
go into the /am* and take pojfejjibn accordingly £ now if the 
feoffee enters on the land, during the life-time of the 
feoffor, it is a good feoffment and livery. 1 loft. 48, 52. 

If a deed of feoffment has delivered upon the land, in the 
name of feifin of all the lands, it will be a good livery 
and/elfin % but the bare delivery of a deed upon the land,' 
though it may make the deed, it ffiall not amount to livery 
and feifin, without thofe worded 1 InfiM z, 181. If one 
makes a feoffment to four perfons, 2ed/$fin\> 4 pliverrd to 
three of them, in the name of all; the eftate lnyefted in 
all of them. 3 top. 26. And if lands lie in divers places 
in one county, livery anifiifin in one parcel in one place, 
in the name of the reft is {efficient; though if the lands 
lie in feverai counties, it It otherwife 5 for then livery and 
fitifiu muft be in every county, lit. 6i. 

Precautions $0 be taken. 

Ho perfon ought to be in the houie, or upon the label, 
When livery is made, but the feoffor and feoffee; all others 
are to be removed from it: if the leftor, feoffor makes 
livery aad feifin. the le/jfee being upon the lill contra- 
the livery is void. Crp filix. 321. A leffor 
ehmffW a ftmnger Jpd came to make livery and /eifin ; 
the leffee’s wJfebehwa the hdufe, theieftbr enters, an<f~ 
by force turhs the wfninto the backffde, which was part 
of the land let, and tfin he makes Every in the houfe, in 
the name of all the lands let; as the woman was remain¬ 
ing all the while upon the land, and contradicting the 
livery, the Every was held void *. but if (he had volun¬ 
tarily gone out of the houfe, upon part of the land ; or 
the leffor had turned her into the ftreet, fo that Ihe had 
not been upon any part Of the la^rd ; k had been good. 
Daltfl top. 94. , ' 

Of enfeofiing, or making of feoffments, tSe. and the operation 
of livery and feifin. 

If a man agrees with me to,make a fcoffmejrt upon con¬ 
dition, and after makes a charter of ^poffmmt without 
any condition, and then makes livery^dadfeifin, jhmdum 
formam ebarf*, this is abfolute without any condition; 
for the Every is not made atxttingto the agreement, but 
according to the i. But if a perfon 

enfeoffs another, as a fecUrjty for the payment of money, 
and afterwards mak« fivery of feifin, to him and his heirs 
the eftile bath been holden to be upon con- 
, 'ffnce the intent of the parties was not changed, 
but continued at the time of* the Every, 1 Infi. 222. 

And where a charter of feoffment is made, and in the 
deed there is no condition; but when the feoffor would 
make Every of feifin to foe feoffee, by force of the deed, 
he, expreffing the eftatfeSs snakes livery of feifin »upon con¬ 
dition, foe foofffoent iijof force as if it had not been 
made. Lit. 33.9* i Xbrnv. Abr. 13. 


Of livery md fi^td^iem m. two kinds, 

A&vefyimJted $ 

and 

' w livery in lave. 


' * iQf Jufei, 6ft. and livery. , 

A xnaxi a. ieafo for yearn, remainder to another 
for Ufo* in ta^por to.lfoi here Every and feifin, In deed 
muft bf made to the tette fooears; without whifo no- 
fofog paftcfo'go him is» fomfosaer, H bemg for foe bMffit 

beyoM, M.6q. iiy. 4 ,. 
U tmMe& WJ. B. 
whereon b-etn Si nuA. 1 
wre.i» Wt' mf'hitgSbni* 
the ‘Ovmi-ddamo/ 
ipit&Ktfy. 

to b (nut and hw ndft, 



mthranaindarto)#: 
'faitMtinieih 



*-j» aoW Son MiiAqifau next, n>4 Mbe 
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being made by the le&or himfsif: $ but it had been other* 
wife, if it had been Id be done by attorney, or if the lef-, 

- for had made livery before Michaelmas. t Kell. Reft. 109* 
Leafe for twenty years to a man to commence from a time 
pail; and after the expiration of the faid term, then to 
him and his wife, and their ion, for their lives, and the 
longed liver of them, with a letter of attorney to make 
livery mi fetftn , tfr. It is a good leafe for years, with 
remainder lor life, if livery andfeijin be made by the at* 
torney at the timeof executing the leafe; but if the h- 
vety mi Jtifin be blade by the attorney force time after¬ 
wards, in fuch cafe It is Arid the livery is void, Moor 14- 
A man may make a letter of attorney to delivery*/#* by 
force of the deed, which may be contained in the fame 
•deed; and a letter of attorney may be likewife made to 
deceive livery aid fiifin. $ Rep. pi. I lull. 49, $2. 

Of^Cjimanntr of making livery, &c. 

The rtjJkaer ofonaking livery of feifin is thus; the par¬ 
ties to tile deed, grantor and grantee, or the anomie* by 
them author lied, coxne to the door of the houfe, or fome 
part of the land; and there having declared the caufe of 
their meeting, in the prefence of witneffes, they read the 
deed or the contents thereof) and if by attorney, the. 
power of attorney; and then, if it, be a houfe they take die 
ring, latch or key Of the door, (alt the people being out 
of-the houfe,) or if it be land, a clod of earth, and a 
twig or bough of one of the trees thereon; and the fame 
ring or key, clod, tdc. with the deed they deliver to the 
grantee ## his attorney, faying the ufuaj words, viz. I 
A. B. do hereby deliver unto yew CD* pojfejfeou emdfeijm of 
t bit tnejjuage or teumm^ kt . To bold to you, your heire , mi 
asffigns, according to fht tfmtimtnt md moaning of this inden¬ 
ture, Arc. And afterwards, if it be a houfe, die grantee, 
tsto enters firft alone, and {huts the door; and then 
he opens it, and lets in others. Accomp. Convey. td edit. 
VoL X. ■! V'; 

Livery and fdflri iniorfed on the deed. 

M Emorandusn, that an the day; Set. fkK fijfijffan emd 
feijtn mas Mad pad taken of the mjfiagfhr tenement * 
md premises within granted, by A* B. one of the attormes 
•within named, mi fy him delivered over onto the within 
named C. D. To Hold to him, hisheirp Ac. according 
to the contents , and true meaning of the pdtke* written tide** 
tore, in the prefente of, Ac. — 

If a houfe or lands belong to an office, by granthf the! 
See ter deed, the houfe or land pufteih pdtout livery : 


office 

and by a fine, which te % feWfefct''9? record; by a 
leafe and rtleafe; bamitt^a^^db-'br deed iaroUed; 
exchange, &e. a freehold peSeta,' Without livery 1 and 
lb in a deed of feoffment to ijAiwlwrttte of the datum 
of ufes. t Inft, 49. So that % 4 ^p mJ/eifin is not f© 
commonly ufed as formerly; neither can an eftate be de¬ 
nted now by livery and feifin only, ^kttontwrkiog. Sfat. 
go Car , a. c. 3. See Black. Cm. % V. $ii; 

Idtecg an© Aaftcr U S^nfnc, Is whip 'by. tequ#' be¬ 
fore the *f cheat or, it was found that nothing was hefe&of 
the Ring % then he was immediately commanded bywiit, 
to put from his hands, the tends taken into thelungf* 
hands. Seat* 29 Md. 1. 28 Md. 3. r. 4. Vide Otf'ml* 
Maine , . \ • . 

S4MV»4tai of Mbmu In the mmpmm of hm* 
ifm, livery-men m dntd out of the fimemen, te'MttteM* 
to fee m&fbm. and mmfdejl, in matters df council, and 
letter 1 govexm«een|| ftndifany one dfthe uhkiffi&fMw 
“^’him feeioffice, he may- pn ac- 

wiRlkferfee Anns /' l' Ap. !#•* jotf ■ Bee 


tofeke 
lion of 
louden. 

M Is the 
in Tra*e* $ ; &i. . 



IbjMgO coin, 
trb * kept hfittifa, Adhcy in 


MNordfeh fifik. Statist Md. 
“ compOmtexids kt, ling^ and 


SmbBeti May be tesyoited by natives ©r ibretgeim, 
and ip any vHfcte, sim#ith%^teg totyfi-MK j* ^ 24, 
# Gee* *• feat* 2* c. fl; Ho pd%n ihaB, wkh 


hpbpvnets; bfc. take any hhfem on the iha-eoafi of 
land, from the jft of feme to the 1 ft of SepeesnhiryUAdy, m 
(Mtn of 5 /. to be recovered before two juilices; Seed. % 
&***.€.$$. ■ ■ , 

4 IMcnl, (totalis) Tied or annexed to a certain placet 
Real aliens are local* add to be brought in the county 
where the lands lie; but a perfonal a6Uon, as of trefpa& 
or battery, Wr. is tranfitom not local 1 tad it is hot ma¬ 
terial that the a£lton ihoula be tried) or laid in die teme 
coUhty where the fid was done $ and if the place be ifefe 
down, it it not needful that the defendant (hould traverfe 
the place, by laying he did not comnit the battery in die 
place mentioned, Ifc. Kitch. ejov A thing is local that 
it fixed to the freehold. Ibid. 180. Sec Ad con. 

Imckmait* In the 0 e of Mm, the lotiman h upt oUcer 
to execute the orders of the governor, much like our 
under-iheriC Kiefs Defers pt* ijH r of Man 26. 

%mMm Mm£+ To deitroy any fluice or lock on a 
navigable river, it made felony, to be punilhed with 
transportation for feven yearly % t Gee. z> c. 19. And 
by 8 Geo. 2. c. 20. it is made felony without benefit of 
clergy," and the offender may be tried) as well in an adja¬ 
cent county, as in that wherein die ad is committed* 
RUOilttn, Signifies a coffin. — Cujas corpus in lp+ 
cujo plambee trmfeetum eft. Sim, Dunelm, c. 6. 

&0(Ufr in 4UO, The place where any thing is alledgrd 
to be donein pleadings, t 3 c. 1 Salk. 94, 

; i^ocun pattfttie. Is a divifion made between two towns 
or coumies, to make trial where the land, or place in 
queftion, lieth. Kiet. Hfop. tap. 1$. 

Th%koiiks and other religious in mor 
Uafteries, afier they teui dined in their common hall, had 
a withdrawing room^ where they met and talked together 
among themfelvm* wHch room for that fotiabJe ufe and 
converfatiotti* they called hmoriumi. h Uqueado ; as we call 
fuch a plane in our houfts parlour, from the Mr. pmler: 
aid they had another room which was called kmimmt 
feritfeem, where %k*f night talk with hymm. Walling- 

* 57 * " ; ” . 

Rooe-manage, Is die hire of a pilot) for conducting a 
vefiel from one place to another Cowell. The pilot re* 
ceives Udmanage of the mafier for conducting the drip 
up the river or ttstopoit; but the Uadfenan, it he that un* 
dert&kes to bring a mip through -the haven, after brought 
thither by the plot, to the key or place of difchargc $ 
and if through his tenOrance, negligence, or other fault, 
the fhip or mexchaudHe receive f any damage, adion lies 
ngabift him at i^iCommon tew. Koughton, fit. 27, 

Mentioned in the |aws of Qlerou, is ex¬ 
pounded to home fell) or art of navigation. Cowell. 

A feted of fifhing-vefieh mentioned in Stan* 

'jj'i Bd* £ 4 .'>tagi'-'g* 

9 Labgtei fittb ILotlgiltga) Stealing Furniture from lodg* 
fags, fStonyt 3 hf i W. (i M. c. 9* Houfhoiders, not 
giving an aoptent or their lodgers, to affefibrsof die land- 
tax, ft Mitti JO Geo. 2. c. 3. 

RogatiO^b An unlawful game, mentioned 33 H. 1. c. 
9. nowdifi^d, 

% 90 *i A little houfe, lodge or cottage. Mon. Augl 
tm. *. p<40Q« 

v tin&qrim) Is wood ufed by dyers 

brought from fortign part#; prohibited by Beat. *3 Slim. 
*<> ButiUlowed to be imported by the 14 Gar. 2. r. 11. 
'See Myers. \ ; 

or Ropb iPtir >Ai large Month feanfifh* maxi- 
tibnedin Stat* 31 ltd.§i)ftat*:p rap.** iVUtlMe. 

fhfllavbn, Had theirname from one MMedter Lollard, a 
German, at 'the/head' *&■ dram, who, lived about the year 
1315* AMI blmf''Mteb;the opinion 
of thofe ahmmded hereia England^ In the reigns 

of Sing J^te e, *tid Bern g. whereof Witklift was The 
ehtef in tfhjmfeoa* • Bfsw U Amoak, 425, Spotftwood, an 
fds %% Of thefe loUarde 

mat Ihifiiita Faith, the law of God, 'the 

indlite'Hidm.). andlbfiud the Scat. 2 Hen, f. e. f. 
But that fiattee wat nspealed 1 £/ 6. r. 12. Several do- 
tym ma^F^W ecchhtfhops, againfi th okfi&arijh, 
,m| ha and the high fiieriff of every coupt)* 


was anttendy homed by hk oath to fupprefs them, 3 UjL 
^ SolUtbp^ 


was 

7 
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Xotlartf; The doftrln* end opinion of the. Mar A, 

I Si 2 P. oc M. c, 6. — —Rogerus A£ton »//w poo P ro ~ 

ditiont IA Lollardia difrahaiur lAfufpcndatmr, is ficfufppfffts 
pendent ad voluntatem Metis. Middled Rlac. Hill. iHen* 

5 Rot. 7, See Blade. Com. 4 V;;47- ; . . 

aumumt&p- 'Hie company foall beanfwerablcfor thnr 

debts. 25 Ed. 3. flat* 5* '• 2 3 * e 

stombe {Sir Cboiiuic,) How recompenfed, for difeowr¬ 
ing the art of making) and working, the three capital, #*- 
Uan engines, for making organzitie filk* 1 Geo. 2. c. S. 

&on00n, The metropolis of this kingdom, formerly 
called Augufa , has been built above three thoyfand years, 
*nd flouriihed for fifteen hundred years. Its exchange, 
where merchants of all nations meet, is not to be equalled; 
and for ftatelincfs of buildings, extent of bounds, learning, 
arts and fciences, traffick and trade, this city gives 
place to none in the world. Stow* It is divided into 
twenty-fix wards* over each cf which there is an .aider- 
man s and is governed by a lord mayor, who is chofen 
yearly, and prefented to the King, or in his abfonce to h» 
jufticcs, or the batons of the Exchequer at Wefiminfcr. 
Chart. K. Hen. 3. The lord mayor of London, for the time 
being,’ 18 chief juftke of gaol delivery; eft heat or within 
the liberties, and bailiff of the river Thames , Set. He is 
a high officer in.the city, having all,'Courts, for diftrtbu- 
tion of jufli.ee tinder his jurifdi&ion, vix. The court of 
huttings* Jherif s court, mayor* s court, court of common 
council , &c. 2 Inf. 330. King Hr». 4, granted to the 

mayor and commonalty of London the allife of bread, beer, 
ale, WV. and viSuals, and- things faleable in the city. 
In Imdan every day, except Sunday, is a market overt, 
for the buying and felling of goods^nd mcrchandue. 5 
Rep 85. But no perfon, not being a freeman cf London* 
ihali keep any /hop or other place to put to falc by re¬ 
tail any goods or wares, or ufo any handicraft trade for 
hire, gain or foie within the city, upon pain of forfeiting 
el 8 Rep. 124* And perfons making ill and unfervice- 
abic gOods in London, the chief officers of the company 
may Size and carry them to the Guildhall, and have the 
goods tried by a jury; and if found defoaive, they may 
break them, lAc. Trin. 34 Car. 2 . B. R. A perfon 
muft be a freeman of London to be intitled to carry on 
jnerchandife there. Chart * Car. i. Where a woman 
cxercifeth a trade in London* wherein her bulb and doth 
not intermeddle, by the cuftom Ihe /Hall have all advan- 
tapes, and be fued as a feme foie merchant : but if tjie 
hulhand meddle with the trade of the wife, or canyon the 
fame trade, it is otherwife. t Cro. 63. »A Ceb. Mt., 
There are three ways to.be a frecman, of W<wj by 
Servitude of an apprenticeship i by hir thrift, as being- 
the fon of a freeman .• and by redemftin, 1. e. by order 
of the court of aldermen. Ibid. tao. 4 Mai. t, 45. 
The enftoms of Undid are againft the Common law, and 
made good by parliament. 4 Ufi. *49. Butto»« forth 
a cuftom or ufogein the city of London, it muft be fa»d 
antique, rivitat, or it will not be good. * £.«., 99- , , 
Bv Magna Chart* the city of London, have all their 
antient ufages, liberties and cuftoms, which they have 
ufed to enjoy { and, they areconfirmed re them by that 
llatute. 9 V™- 3- 9 - and a W. & M- ftfi i- f-,8* 

And there is a cuftom-in Linden to ptin»lh by,tj)formation 
in the mayor's court, in the name of the common feijeant 
of the city, affaoltson aldermen, andaffron ting language, 
ISc. Farrtjl. Ref. *8, 39. Upon the coftom. alUpdt* 
concerning the payment of wharfage, &<,, by eveiy free* 
man to the corporation, the trial fliall not, be by the 
mouth.of the recorder, as cuftoms generally .are,, pot by 
the country, and a jury from Surrey adjpinsng. mm, 
ia p, i jo. An arreft may be made in London on the 
plaintiff's entering his plaint in cither of the counte^Mmd 
i fttstn^tof London need noefhewhis mace when heafrreib J 
one • and the liberties of the. city cx.unj} to the/ubur!^ 
and Tmtlt-Bnr. Jenk. Ceht. ,391. , 

Tijp imayor of London if to caufe error?; defaults, *ad 
m’.fnrifioiis there to be fedreffed, under the penalty, ofJ 
asa; aud the coo liable ofthe W lhall execute ^ 
procefs againft the mayor for default, ist. ti ldyy 
eat. 10. Citiaens and freemen of London may recover 
debts under 40/. in the court of requefts at Guildhall, 
c ommo nly called the court qt conference. > jne. t- ».>l 

( 


14. 5 fat. t. f* i$i 14 Geo. 2. V. »b. After the firi 

of London, a judicature was erected for determining dif¬ 
ferences relating to houfes burnt; and fevcral rules were 
laid down for rebuilding the city, the fevcral tfreet*, 
lanes, fsV. The lord mayor r.nd fcJdeimcn were to iet 
out markets: the number, of pariihes and churches wits 
ascertained and a duty granted on coals for rebuilding 
of the churches, &e .. 19 Oir.z. cap* and 22 Car. 2. 
rap. 11. And the tithes of the pariftves in London, che 
churches whereof were burnt, were appointed ; none b-ls 
than 100 1 . per annum, nor above 200 /. per annum to be 
affefied, and levied quarterly* 22 & 23 Car. 1 . cap. 
« 5 - 

The lord mayors 6fr. is Impowercd to appoint perfon $ 
to fet out the manner of paving and pitching the ftreets 
of London ; and alfo of drains and fowers, and lo impofo' 
a tax upon houfes for maintenance thereof. 22 fcf 23 
Car. 7. (. 17. Scavengers are to be ejpi^Hn London , 
and within the hills of mortality , iii ea<m panUn*,by the 
conftable, churchwardens, &'f. to fee that the itwets bo 
kept clean ; and hou&kecpers are to fwcep and cleanfe 
the llrccts every Wednefday and Saturday, under penalties, 

2 £# Af. fejf. 2* c. 2» Perfons authorized by the lord 

mayor, aldermen and common council of London /hall 
have the fame power in London and liberties thereof, as 
qommiffioncra of fewers have in any other county or place. 

7 Ann. cap. 9. Commiffioners are appointed for fop- 
plying the city of London with water from the river Thames , 
csr. And calling filth into water-courfes, incurs 40 
penalty. S Geo. 1. r. 26. But *vidt the late paving 

V By a late ftatutc, for regukticg;^lc^ions within the 
city, It is ordained, That ele^iofts of aldermen and*' 
Common council men, are to be* by freemen houffiolders^ 
paying foot and lot, and having houfes of the value of 
iq /, a ye^r; and none lhall vdte at efe&ion of members 
of parliament, but liverymep that have been twelve months 
on the livery, and who arc not difcharged fsoni pay¬ 
ment of taxes, or thole who have received any alms, cAc. 
And freemen of London may difjmfe of their perfonal eftates 
as they think fit, notwithilanding the cuftom of the city; 
but the a£t mentions fuch as (hould befoadc free after fuck 
a time, and others before unmarried* ^ 1 '< • 11 Geo. 1. c. 

18. By-law to confine brewers to certain hours to carry 
out their drink, good, z Strange toSy Apprentices in- 
rolled before the chamberlain, may be clifeharged by juf- 
tices where, they live. 1 Strange 663. The child of a 
freeman when of age, may, in confidcftttion of a prefont 
fortune, bar. herfelf of her cuflonury pare. 2 Strange 
947. An agreement on marriage, that the hufband foall ' 
take up the freedom of London, binds the difoibutiun of 
his effe&s. 1 Strange 455. 

In Trinity term 35 Car. a. a quo wmranto ifiued againli 
the lord mayor and;citizens ot London; on which judg¬ 
ment: .was given In B. M. that the charter and franchifo of 
the firid ciry Should be feifed into the King*s hands as for¬ 
feited ; bwt by 2 IT. & M.\ t fijf. « c. 8. the faid judgment 
was rererfod and made void, and all officers and compa¬ 
nies were reftored, (Ac. See CujUms of London, and Courts, 
Lamps, Buildings , Orphan* dec. 

. As to the court* of Ltmdon, fee farther 4 Inf. 247, IS 
fiq. L and Black. Cm* 3 3 o> ; As to its cuftoms, Black. 

Cm. 1 V. 75, 76. 2K JJ7, tAc. : As to its franchifos, 
Black. Com. $ 'T. 264. 4 F: 417. 

Honbott at/Bfooucc; $ec3fttfu?af*c*. 

Is. a .word ufed ib Thorn’s Chromic, and it 
fignifies ^ coverlet; Cwxll, 9 

lUn$$ty$e «/! 0 place. In geography, is an arch of the 
between thn firft foeridiim, and "the 
Jhrbogb’thc propofed .place:;, which is 
always ecjw.to 'the;ahglC at rite pole, formed by the firft 
meridian,/ajlri the'jmef^6iii' : pf the place.; • • 

; v , he, -'huferidiaft •'my' be placed at pfoaftuTe^ paffing 
through -any'placed'"al ,'Ldhebnd Paris, 4 esterff, Sec. but, 
with USftit i^gfifjfergtfy^xed at London; and the degllteof 
longitude counted Tfom it, will be either eafi, or 
according a* they lie bn the eaft or wef fide of that mc* 


la yybtds,. to galplain the fobjaft in a familiar 
manner, to thdft wholly unacquainted with it/as by 
* the 
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rte latitude we learn the did ante north or /mil, fo by . fcottortjjftt, or fUfttVOit, U a liberty Or privilege to 
knowing the longitude, we know the dilUricc from wsn'tuk*/foends of him.that defiled) your btwd-wowan wilh- 




uiven place, call or nucjl allowing for the differentetf*. 

Jj ; gree of longitude at the equator (or middle of the globe) 
and at the attic circle, &c. 

The lowitude is, as befort defenbed, sn other words, 
the diftance of a place, tefi ofwr/, from that imaginary 
line drawn from north to fouth, thro’ a place fixed on for 
that purpofe, and called the fir ft meridian, i. c. the me¬ 
ridian, or boundary from whence we reckon, cafi or we/; 
fo that by attaining the latitude and longitude ot a 
place, it’s fituationoh the natural or artificial globe, with 
rcfpefl to all other places, is kndton. ’ 

jfor the difeovery of the Iwgitude at tea, the Lord Aa- 
,, iral and feveral others are appointed commiffioncrs, to 
receive propofals* &e. and if they are fatisfied of this pro¬ 
bability of fuch difeovery, thd commifiioners of the navy 
have power ty;*foake bills for auy fum not exceeding 
2000 1 , tavbiate Vie experiment; and the firft difeoverer 
ofamc^odfor finding,the'%tf«^, is in titled to a re¬ 
ward of io,oqoV. if he determines the fame to one degree 
a circle i c.ooo /• if to two thirds cf that diitance, 
;id Soo i! if to one half of a degree, to be paid by 
the treafnrer of the navy* 12 /Inn. Seffl 2. c. 1;. The 
cunmuifioucrs for difeovering the longitude may apply 
part of the 2 000 /.Ordered for experiments, to belaid out 
jn*making a Purvey, and fixing the longitude and latitude of 
the chief ports, and headlands, of our caaiU, for rendering 
the difeovery at fta ufeful. See St at, 14 Geo. 2. c. 39 

26 Geo. z* Co 25. * _ Jt 

Hociueln, An imparlance.- Petrus de $. debet 201. 

pro habenda ioqueU in curia demini Regis contra Will, de 
,_jp\ j> $ t, Pip*#! Johann* line. And launch fin* dti, was a 
refpite in law to an indefinite time. Farochi Antif 

*'£«. (Dominm) Is » word or title of honour, di- 

verfiy ufed, being attiibuted not only to thole who are no¬ 
ble by birth or creation, otherwife called LorJt of Parlia¬ 
ment, and peers of the realm; but to. fodh, fo called, by the 
carte/, if England, Us all the Tons’ofa duke, and the 
eldelt fon of an earlj and to perfons honourable by of¬ 
fice, as the Lord Chief "Mice, &c. and fometime. to a 
private perfon, that hafb the fee of a manor, and confo- 
quently the homage of the tenants withih his manor j for 
by his tenants hefs called lord. In this.laft. figU.fcatioh 
it is mod ufed in our law books j where ttu dinded mto 
Lord Paramount, and lord Mefnc j and Peiy Urd, Vc 
Old Nat. Br. 70. See Nobility, Parliament, Pms. 
tyi$h Jumftals See Admiral. . 

» * N. B.Jol 3. ^ H ^ jf 

having no manor; hi the,King fo refreft of iui Crown, 
(bid fit. 5. and ftt.t. th^re ii * cafe wherein a-private 
man is lord in grofi, min. A nahn^makes a gift in tail of 
. all the land bte> hath, to hold if Dm* and diethj his 
heir hath but a feigniory itt 
&0th of a mans;. See Co&wdi . „ 

iboih nnh ttaftdl. Jn theitime of the feodal tenure*, 
the grantor of land was called the proprietor, orW; 
being the perfon who retained the dominion or ultimate 
property of the feud or fee: and the grantee, Wlw Ifodonly 
the ufc of pofleffion, according to the terms of the gfont, 
was filled the feudatory or wfal* which Wai <mfe Jfot* 
ther name, for the tenant or holder W the lands ; though, 
on account of the prejudices we havejuftly tonceiydoa- 
oainft the doariues* which were afmrwarda grafted on this 
jyftem, we now ufirth# word ^*^/,opprobifottAy, as 
ivnonymous to flare or bondman* Blatb* Cpnt*_ 1 r. 53. 

, ILofo* flfcateber** .See Wales. j 
3to;lmet«> (Fr. Lmtiers, from the 

t£3SS/&Z. 

** Wnga. Bt'Ompt* 

^Jchrott. fag* 99 U'' 4 ^r' 

|Lot, A contributmih, or duty. See Sto(, . 

ItOt or the thirteenth difh, of lead in the mine# 

of thrfyfiirei which belong* to the King. &<*(*** *** 

I<«. t* \ 


out licence, RafialVt Bxpefitim of Words i fo that it is art 
amende lor lying with a bond-woman. CinbiU. 

better:co. In hit reigns fcveral ftatutes have been 
made for railing money fbr the ufc of the government, by 
Way of lottery, and the Tubjeding duties on beer and ale, 
malt, paper, &e. for the repayment thereof: As the$ £jf 
6 W* $> r. 7. to raife one million» by 10/. ikkers, and 
the ibrtunatc adventurers cb have annuities, C c. The id 
Ann. tap* 19. fbr railing two millions at 6 per tent, ih- 
tereft. The t Goo. 1. f. 1. to raife and compleie 1,400,000/. 
"Ac 5 Geo. >. e. 4* for raifing the f'um of 500,000 /. by 3 L 
tickets; and annuities of 4 /, pet tint, to the fortunate. 
The 7 Geo. 1. cap. 20. for railing 700,000/. by lottery, 
tickets at’io /. each. And the 8 ctf 9 Gw, t. to raife the 
like Aim, &c. The 12 Geo. 1. c. t. to raife one million, 
the hlgheH benefit of fortunate adventurers, to be 20,000 /. 
and blanks of 10/. tickets to have 7 /* to/* attended with 
annuities at 3 /. per cent * Atld the 4 Gw. 2. cap. 9- for * 
railing 1,200.0do/, by way Of lottery on the fame condi¬ 
tions,.^/, Thefe lotteries are publickiy drawn by com- 
miffioners appointed 5 and the annuities, and intereft for* 
prkes and blanks, are paid till redemption by parliament: 

By the 8 Gw. 1, c. 2. for fuppreflion of primate lotteries, 
ri.o perfon fbali fet up or keep any office *f Tales of houflrs, 
lands, plate, goods, &fr. for improvement of fmall fums 
ormoney, or expofe to fale any houfes or goods by 
way of lottery, lots, tickets or numbers, or publifh pm- 
polals relating to the fame, &c. on pain of forfeiting 500/. 
And adventurers in fuch fales to forfeit double the 
jittii contributed, Perfons keeping offices, of places for 
fuch Tales of houfes, or goods* iJe. by way 6f lottery , 
cards or dice, and any game to be determined by the lot 
or drawing, or by any machine or device of chance; and 
publifliingpropcrtils, oi* delivenkg out tickets torhat end, 
{hall forfeit 300 /. being con vifled before a juliicc of peace, 
leviable by dirt refs, &*. And juftices refufing to do what 
is required, are liable to io /. penalty, by 12 Geo. 2. c . 28. 
No perfons (hall fell the chancejof any ticket, in a publick 
lottery , for lefs than the whole time of drawing j nor any 
ihares therein, or receive money on confideration of re¬ 
payment, if tickets prove unfortunate,' £sV. on forfeiture 
of treble the fum received j to be recovered in the courts 
at Wtftminfltr, &c. See 5 Gee. 1. c. 9, Laws againft 
private lotteries extended to Inland. 29 Gw. 2. c. 7. 30 

Geo. 2. Co J. Sde 6 Gee. 2. c . 35, 16 Gw, 2. c. 13. 
it,Gw. 2* r. 28* i8 Gw. 2. r. 15. And 29 Gw* 2. r. 7. 
Sci alfo Ganting> and Black. Com. 4 V . 168. 

Hebr t Provoking unlawful leva was on tfpecies of the 
crime of witchcraft, puniihable by ftatutc 1 Jac. 1. cap. 
it. 

ILotttCUtVtS, A ram or bell-wether. Cowell. 

Hotirgitlitt, 'I»^ the calling any corrupt or poifonous 
uhitig in the water* which was lawrgtlary, and felony ; 
and Tome think it n corruption of burglary . Stat. pro Stra- 
tit Lbnfioiiv 'Anno 1573* 

9tbtttoiUt*, Afe fuch perfons as go out in the night¬ 
time With a Bgbt and a bell , by the fight and noife where¬ 
of birds fitting upon the ground become ftupified, and To 
are coverted ind taken with a net: The word i$ derived 
from the Skx. tow, Which fignifieday2flajr of fire.^ Arttiq. 
Warwick; p. ‘4* * 

iUtf&btete, A recompence for the death of a man* killed 
fo a tumult* or, as we fay, by the mob. Cowell. 

fUttri he itege f itegitu, Playing at cards* fo cal¬ 
led, becaufe there are Kings and Queens in the pack. 
Cowell. , v 

9,(imihm, A lto»p;or candlevfot burning on the altar 
of any church or chtepel ; for the maintenance whereof 
lands and mnt^chairges were foei|uently given to parifii 
churchei f^d/PtodnnePfGlijjf. ■ I 

Ifdefi'ned- to he a perfon, who is fometlmes of 
good attdfl^hd eaemory* andttndarfianding, and fometimes 
™“' f ■'-jjpiMi lucidis tntervallis ; And fo long as 
tlltdeffianding, he is Non compos mentis. As a 
* - Withbiitjnemory, underfiands not what he does: 
in Criminal caflfiV 'kJs afta fhall not be imputed to him; 
uhtafir it kut or offib* to kill theKingi when by our old 
■ : Ji *, \ '-if <? J books 
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books he might be guilty of treafon, and puni&ed as a 
traitor; though this is comradi#ed by the late opinions. 

1 Infi. 247. 3 If/. 46, H. P. C. Ip, 43. And it is faid, 
if one who has committed a capital offence, become luna¬ 
tick and non e&mpm before conviction, he fhali not be tried \ 
and if after conviction, that he feall not be executed. 1 
Hawk. P.Cj 2. Whilft a man is lunatick , and he doth a 
criminal *#, it is His madnefs, and not his intention, which 
is the caufe of the a&ion, and a&us non facif ream, nifi 
mens fit rea ; and for that reafon, his punilhment could not 
be an example toothers. Plowd. 19. 1 Infi. 247. But 

he who incites a madman or lunatick to do a murder, or 
other crime, is a principal offender, and as much punifli- 
able as if he had done it himfelf. H. P. C. 43. Ktyl. j 

*^By the ancient Common law, a dangerous madman may 
be kept inprifon, till he recovers his fenfes. Pro. Cor on. 
101* And by a late ftatute, lunaticks or madmen wander¬ 
ing may be apprehended by a juilke’s warrant, and locked 
up and chained if neceffary; or be fent to their laff legal 1 
fettlement; and two juftices, by order, may charge their j 
eftates for their maintenance, (Ac. Stat. 1 2 Ann. Sef. 2. j 
€.23. A lunatick cannot lawfully promife or contra# for 
any thing ; and the grants of lunaticks and infants are j 
parallel. 1 Infi. 247. 3 Mod. 301. Every deed made 

by a lunatick , who is non compos* is voidable; though a 1 
lunatick , himfelf, making a purchafe, if he recovers 
Jhis memory, he may agree to it, and afterwards his 
heir cannot difagree to it; but otherwise his deeds may 
be avoided by his heir; except he levy a fine, or do any 
other a# of record, (Ac. hit. 405, 406. 4 Rep. 1 26. 
The deed of a lunatick ihail not be avoidable by himfelf ; 
for he fhall not be allowed to work his own disability, by j 
snaking himfelf a madman. 4 Rep. 124. In equity a 
lunatick may be relieved againft his own a#s; and where 
a purchafe has been obtained of him, at an under value, or 
he hath made a fettlement, (Ac. the deeds, fines, (Ac. 
in fuch a cafe, have been fet slide, on a bill brought 
by the lunatick and his committee. 2 Pern. 678. A hr. 
Cm. Eg. 278, 279. If a lunatick fue an a#ion, it muff 
be fued in his own name ; and if an a#ion be brought 
againft the lunatick , he is to appear by attorney, if of 
full age, and by a guardian, if under age. 1 Infi. 135. 

There are comntijfions of lunacy , iffued out of the Chan- 
cosy* to examine whether the perfon be lunatick or not; 
and to make inquefts of his lands, (Ac. Though if lands 
are feifed by the King, by virtue of a commiflion of lu¬ 
nacy* and he grants the cuftody of the lunatick* fine compute 
reddendo ; if he afterwards is of found memory, he lhall 
have an a#ionof account for the profits. Dyer 23. The 
King hath the guardianihip of the lands of lunaticks j but 
not the foie intereft in granting, and the cuftody of their, 
lands or bodies} as he hath of idiots ; And the King, or 
other guardian of a lunatick , is accountable to him, his 
executors, (Ac. 4 Rep. 124. As a lunatick may recover 
his undemanding, and have discretion enough to difpofe 
and govern his lands, the King lhall not have the cuftody 
of him and Ms lands j for after he has recovered his memo¬ 
ry and underfunding, he is to have his eftate at his own dif- 
pofal. Dyer 302. 3 Salk. 301. The ftatute 17 M 2. 

tap * 10. ordains, that the King is to provide thatrhe lands 
of lunaticks be fafely kept, and they and, their families 
maintained by the profits; and the refid uelhallbekept 
for their ufe, and be delivered to them, when theycome 
to their right mind; the King taking nothing to his own 
ufe, (Ac. A lunatick found by inouifition, upon it com* 
million of lunacy* whofe perlbn and eftate are committed 
to particular truftees, may not marry before he or fee 
be declared of found mind, by the Lord Chancellor/ &e. 
If any fuch do, the marriage is void, by 15 Cm* 2. r* 30* 
See 4 Ceo. 2* c. 10. and Idiot. By the ftatute 17 Cm, au 
t. c. Two juftices may by warrant direfted to thecon- 
liable, (Ac. caufe fuch, as by lunacy are fo Ur tiifordered in 
their fenfes, that they may be dangerous to be permitted to 

S ro abroad, to be apprehended and kept fafely locked up or 
ent to their iaft legal fettlement. The charges (being 
proved on oath) of removal, keeping and curing fuch 
perfon, to be paid by order of two juftices out of the Jtb 
natick real or perfenal eftate; but if he has none, or not 
more than fuftcicnt to maintain Ms family, then to be 


paid by the parilh. lunacy may be given in evidence, on « 
a pica of non eft fa&um. 2 Strange 1104. See Black. 
Com. 1 P. 304,439. 2 P* *91. 3 P. 427. 4 V. 24. 388* 

Kunba, A weight formerly uied here—Lunda anguil- 
larum confiat de 10 St ids Flet&i lib. 2* cap, 12. 

Hutiltiefg, A fterling filver-penny, which had its name 
from being coined only at London, and not at the country 
mints. Lovtnds's Efiay on Coin, p. 17. 

Kopanatrfg, A bawd or ftrumpet s And by the cuftom 
of London , a conftable may enter a houfe, and arreft a 
common ftrumpet, and carry her to prilbn. 3 Infi. 206. 

— Rex Majors (A Pic. London, (Ac. Intclleximus gund 
plures Robert* (A Mnrdra* perpetrantur per receptatores publi¬ 
co* lupanatrices in diverjis lode in civstate mfira pradtiP, 
(Ac. Clauf. 4 Ed. 1. p. 1. m. 16. 

Iriipfnutti caput gerer:. Signified to be outlawed, and 
have one’s head’s expofed like a wolf’s, with a reward to 
him that lhall bring it in. Plac. (\ms. 4 Johan. 

Rot. 2. 

lUiplfcetum, (hat.) A hop-garden, or pla^e wheie 
hops grow. 1 Infi , 4. 

ihutbbuvgbo or Kttyenlmrgba, were a bafe fort of fo¬ 
reign coin, made of the likenefs of Englijh money, and 
brought into England in the reign of King Ed. 3. to de¬ 
ceive the King and his people: on account of which, it 
was made treafon, for any one wittingly to bring any fuck 
money into the realm, knowing it to be falfe. Stat. y $ 
Ed. 3. 3 Infi. i. , 

&uftrfng&. A company was incorporated for making, 
dreffmg, and lullrating alamodes and tufirings in England % 
who were to have the foie benefit thereof, confirmed by 
the following Hat, And no foreign filks known by the 
name of hsftrtngs or alamodes are to be imported, but ^ 
at the port of London , #c. Stat. 9 & iq W. 3. t. 43. See' 
SUk . 

E-iptf * There were formerly various laws to reftrain * 
excefs in apparel, all repealed by ftat. 1 Jac. 1. c. 25. 
But as to excefs in diet, there ffill remains one ancient fta¬ 
tute tinrepealed, via. to Ed. 3. fiat. 3. which ordains, 
that no man lhall be ferved, at dinner, or fupper, with 
more than two courfes; except upon fotne great holydays 
there fpecified, in which he may be ferved with three. See 
Slack.. Com. ±P. 170, 171. Mentefg. Sp. L. B. 7. c. 

2 (A 4* 

&£ef*geife, &eMlber, A fmaU fine or pecuniary 
compofitxcn, paid by the cuftomary tenant, to the lord, 
for leave to plow or fow, (Ac. Somn. of Gavelkind. 

^Lpmputt*, A lime-pit. Cowell. 

KtnDettObc, Was a do#or both of the Civil and Canon 
laws, and dean of the arches. He was ambaffador for i; 
Henry the Fifth into Portugal, anno 2422, as appeared! 
by the Preface to his Commentary upon the Provincials * 
Cowell. 

&$2Ut» An a# for regulating worfted-weavers and their 
apprentices in the town of Lynn, Sec. See 14 (A 15 H. 

8. *. 3* for rebuilding the houfes there. See 26 Hen. 8. 

<• 9 * * « 


M is the letter with which perfon s convi#ed of man* 
q flaughter, are marked on the brawn of the left 
thumb. 4& 7. r* 13. 

the Irijh language, fignifiet afon, Filius. Litt, 
Di#. * • 


Mace* '• See Spites. 

fiBRCfrgrfcfC, ft* *{MdchtarU,) Are fuch 

as hhf iud fell ftolen ffefe* knowing the fame to 

%e and Crompton's Jufiice pf Peace, 

J %/. 193. > Ptdt legit fam> cep. 20. De camm furttvam 
moot*. D$ .Jsmbegrar^;iefew fiarUvds fiicndbu^ wo*. 
Jedtiht (A mm*ii*t*" 'St&. 

■, SfMtcerptk. The ilefe^impket 

or lhambles. cZvmt .. 

A butcher. Ckveli. leg. Ed. Reg* 

* tipMbcmUte, (fjrbm tjw Fr. Mtf'h* 

mUtj To make a warlike deviee, efpecially over thh gate 
a of 



MAG 

of a cattle, refembling a grate, through which fcalding 
water, or often five things may be thrown on pioneers or 
aifailants. i In ft. 5. a. 

jffljtarto* A mafon. CmuelL \ 

gpacfcifci. May be fold on Sunday, 10 & 11 Will, 3. 
i* 24. 

jabber, To be imported unmixed, 13 fcf 14 Cur. 2. 
30. repealed 15 Car* 2. t, 16. ftB* 3. To what duties 
liable, 2 W*iA M* c* 5. Tithes of madder fettled* 31 
Geo. 2. c. 12. 5 Geo* 3. r. 18. Penalty of ftealing, or 

deftroying madder roots, 31 Gto, 2. c* 35, 

j^amtittgttnonep. Old Roman coins, fometimes found 
about DunftabU, are fo called by the country people ; 
they feem to retain this name from Magmivm t ufed by 
* the Emperor Antoninus, in his Itinerary, for DetnjhtbU* 
Camden, 

fifflatyfgal*, > an old word, fignifying country foags, 

Cowell* , ^ 

(Derived from the Fr. Mtrejm) Properly 
fignifics'any fort of timber, lit for building ; ftu quedvis 
materiamen. Clauf* 16 Ed* 2. m. 3. 

fityagbote or fi$xgbot£, (From the Sax. Mag, i. e. 
Cognatus 1$ bote, eompetfatio) A compenfation for the 
flaying or murder of one's kinfman, in ancient times, 
when corporal punilhments for murder, &c* were fome¬ 
times commuted into pecuniary fines, if the friends and 
relations of the party killed were fo fatisfied. Leg . Canute, 
c* 2. 

Spagfebj [Magia, Ntcromantia) -Witchcraft and forcery. 
See Conjuration . 

UpagiHer. This title often found in old writings, fig- 
nified that the perfon to whom attributed had attained 
feme degree of eminency in feientia aliqua, prafertim li- 
uraria ; and formerly thofe who are now called defiers, 
.were termed magiftri. 

tfpagt&ratt, (Magiftratus) A ruler, and he is laid to 
be cuftos utriufque tabula*, the keeper or preserver of both 
tables of the law. If any magiftratt , or minitter of juf- 
tice, is flain in the execution of his office, or keeping of 
the peace; it is murder, for the contempt and difobedi* 
encc to the King and the laws. 9 Co* See Black* Com* 
1/^.146,338. 4^.140. 

$pagu4 tNfifi tlfgenba, Is a writ direOcd to the fhe- 
riff, to fummon four lawful knights before the juflice* of 
mjftfe, there upon their oaths to ehoofe twelve knights of 
the vicinage, isle* to pafs upon the great ajjift, bo* 
tween A* B* plaintiff, and C. D, defendant, bV. Reg* 
Grig* 8. 

Syngira C&Ktfe, The great charter of liberties granted 
in the ninth year of King Afire. 3, It is ib called, either fbr 
the excellency of the laws therein contained, orbCcattfe 
there was another charter called th# Charier of thtPoreft 
eftablifhed with it, which was the left or the two; 
or in regard of the great troubles in obtaining it, 
and the remarkable folmitity in denouncing excommu¬ 
nication and anathema's # agaiaft the breakers thereof; 
Sptlman calls it, Auguftiffi/num Anglicarum Liberttttwn Diplo* 
pta iff Sacra Anehora* King Edward the Corftftb* granted 
to the church and ftate feveral privileges and liberties by 
charter ; and fome were granted by the charter of King 
Men. 1. Afterwards King Stephen, and King Men.2* con* 
firmed the charter of Hen* 1. and King Rich* r. took an 
oath at his coronation to obferve all jim laws, which was 
•an implicit confirmation of that charter; and King John 
took the like oath; this Kfrg likewife, after a differjmee 
between him and the Pope, and being imb|ri!ed in wins at 
home and i broad, particularly confirmed the afdiwen' 
tioned charter, with fimhefprivileges, bottom afee* broke 
, it, and thereupon the barons took up inm^ agairtfi lrfm, 
and his reign ended»in wart; to whom factceded King 
Hen* 3. who in the '371ft -year of hit* ftter k lid 

been feveral times bfhimcorifirtned, and as ofted'bioken; 
came to Wkjhhhfiir^HSi», arid in rim pieftnceof the nobi¬ 
lity and bifhops, withlighredtandln hubeir hibds, Mag- 
<w C u drta was read t the Kfqr at that while laying his 
ha£i on his breaft, and at hrfrfotohly fwearing faith¬ 
fully and invhlahbp to ahftrw dll thiogy therein emetine/, 
at he was a man, a ChrilHim, aStddhr, and* King: then 
the bifhops extingtrifiiea the candles, and* threw mem on 
die ground \ and every one faid, That let him he entinguiftm 
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id, and ftiuk in hell , who violates this charter: Upou 
which the bells were let on ringing, and all perfon $ by 
their rejoicing approved of what was done. 

But notwithftanding this very folemn confirmation of 
this charter, the very next year King Henry invaded the 
rights of his people, till the barons levied war againft him 3 
and after various fuccefs, he confirmed this charter, and 
the Charter of the href, in the parliament of Matlbtidgt, 
aftd m the 52a year of his reign. And his fon King Ed¬ 
ward 1. confirming thefe charters, in the twenty-fifth 
year of his reign made an explanation of the liberties 
therein granted to the people; adding fome which are 
new, called Artieuli fuper Charm : And Magna Charta 
was not only then confirmed* but more than thirty times 
finee,^ Co* Lin . 81. 

This excellent ftatute, or rather body of itatute law at 
that time, fo beneficial to the fubjeft, and of fuch great 
equity, is the moft ancient written law of the land; And 
it is divided into thirty-eight chapters; the ift of which 
after the folemn preamble of its being made for the honour 
of Gqd, the exaltation of holy ebttteb, and amendment of 
the kingdom. Sc c. ordains. That the church of England 
fliali be free, and all ecclefiaftical peifjus enjoy their rights 
and privileges. The zd is of the nobility, knights-fer* 
vice,^ reliefs, &c. The ,3d concerns heirs, and thvir be¬ 
ing in ward. The 4th directs guardians for heirs within 
age, who are not to commit wafte. The 5 th relates to 
tne custody of lands, tsfc* of heirs, and delivery of thent 
up when the heirs are of age. The 6th is concerning tho 
marriage of heirs. The 7th appoints dower to women, 
after the death of their hulbands, a third part of the lands, 
&i* The 8th relates to fheriffs and their bailiffs, and 
requires that they fliali riot ferae lands for debts where there 
arc goods, &c. the futety not to be diftrained, where the 
principal is fufficient. The 9th grants to London, and 
all cities and towns, their ancient liberties. The toth 
orders, that no diftrefs (hall be taken fbr more rent than 
is due, isfe* By the x 1 th the court of Common Pleat is to 
be held in a certain place, The uth gives affixes for re. 
medy, on diffeifm of lands, tftc* The 13 th relates to 
affifes of darrein prefentment, brought by ecclefiafticks. 
The 14th enarts, that no freeman fliali ba amerced for a 
fmall fault, but in proportion to the offence ; and by the 
oaths of lawful men. The 15th, no town fhall be dis¬ 
trained to make bridges, &c* but fuch as of ancient times 
have been accuftomed. The i6th is fbr repairing of fea- 
banks and fcwett. The 17th prohibits fheriffs, coroners, 
iPe. from holding pleas of the crown. The 18th chads, 
that the K>ng*s debtor dying, the King fhall be firf't paid 
his debt, -t$e* The 19th direfts tlje manner of levying 
purveyance for the King's koufe. The zoth concerns ca- 
ftieward, where a knight was to be diftrained for money 
for keeping hi* taftle, on his ncgled. The 2 r'ft forbids 
fheriffs, bailiffs, to take the horfes or carts of any 
perfon to mated carriage without paying for it. By the 
zzd the King & to have lands of felons a year and a day, 
and afterwards the lord of the fee. The 23d requires 
wears to be pnt down on rivers. The 24th directs the 
writ pracipe in eaptft, fbr lords againft tenants offering 
wrong, isle* The 25 th declares that there Audi be buft 
one meafurc thfbqgliout the |aiid, The 26th, iriquifition 
of life and member, to be granted freely; The 27th re. 
kites to kmght'i-fefvice, peut ferjeartty, and other ancient 
tenures, (taken away together with watolfhtp, &c. by iz 
Car• 2.) Thri 28th direfts; tet; no man Audi be put 
to his law 1 , oh the bare Tugghftlori of another, but by 
lawful wltneffes. The 29th, no fitematt fliaH be diffeifed 
of his but by judg¬ 

ment of his ptfflfy [<d hy IhW.; The 30th requires that 
merchant ftrsngeri w frilly trqltid, isle* The 31ft re- 
lates the Ring t^y efeheat. By the 

sxd no freearim fhstft feff land, : bnt fo that the refid uc may 
arifW# The 3td; bririoiis of abbeys, 

fhall Strife tfieto W the time of vacation. 

TW •ifth* k to hive an" appeal for the death of 

her h«A»bdV ThdiithdireaetKe keepingof thecounty- 
comftteiridy, and oUb the times of holding the fheriff*a 
mm, arid rieW bf ^arite^ledge. The 36th makes it un* 
lawfhl'to give lands to religious houfes in Mortmain . The 
j7tJrTeto» totfMgt, ud ftMWy, to be taken a, ufual. 

7 G * And 
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And the 38th ratifies and confirms every article of this 
great charter of liberties. By the fiat* 25 Ed. i. it is or¬ 
dained, that the great charter (hall be taken as the Com¬ 
mon law- And all ftatutes made againft Magna Cbarta, 
are declared to be void by 43 Ed. 3. 

See Blackftones Law Trails, V. 2. And his Com. I V. 
I27. 4 V. 416, 41$. 

Jflpa&nn A great or general reap-day. And 

j n 21 R, 2. the lord of the manor of Harrow on tht Hill, 
in Com. Middlefex, had a cuftom . that by fummons of 
his bailiff upon a general reap-day, then called Magna 
precaria, the tenants Ihould do a certain number of days 
work for him 5 every tenant that had a chimney, being 
obliged to fend a man. Phil Purvey, p . 145. 

tipftgnum Centum* The great hundred, or fix fcore. 
Chart. 20 H. lm 

4 lpagmi 0 |& 0 JtU 0 , The town and port of Port/mouth. 
$j)abOllievfa> The temple of Mahomet; and becaufc the 
geftures, noife, and fongs there, were ridiculous to the 
chrifiians, therefore they called antick dancing, arid any 
thing of ridicule a Momerie. Matt. Parif. 

Ifaito. Taking them away unmarried, without con- 
fent of father or mother or their guardians, is puniihable 
by fiat. 4 5 P ■ & M. c. 8. , 

SflgMften SflBCeS, Is when at any ajfifes no perfon is 
condemned to die. 

&j)ai&en IBents, A noble paid by every tenant in the 
manor of Builth, in Com. Radnor, at their marriage ; an¬ 
ciently given to the lord for his omitting the cuftom of 
Marcheta, whereby he was to have the firft night’s lodging 
with his tenant’s wife ; but it was more probably a fins 
for a licence to marry a daughter. 

&f)aignasium» (Fr. tnaignen, u t.faber <erarius) A 

brafier’s (hop ; tho’ fome fay it lignifies a houfe.- Idem 

hngo ttnehat mmm maignagiuai inforo eju/dem villte, &C. 
Lib. Ramef. feft. z 65. * 

^aibettt or jftapbem* {maihemium, from the Fr. me- 
haigne, i. e. mtmhri mutilationem) Signifies a maim, wound, 
or corporal hurt, by which a man lofeth the ufe of any 
member, that is or might be of any defence to him : As 
if a man’s flcull be broke, or any bone broken in any other 
part of the body ; afoot, hand, finger, or joint of a foot, 
or any member be cut off; if by any wound, the finews 
be made to (brink ; or where any one is caftrated ; or if 
an eye be put out, any fore-tooth broke, (Ac. But the 
cutting off an ear, or nofe, the breaking of the hinder 
teeth, and fuch like, was held no maihem 5 as they were 
not a weakening of a perfon’s ftrength, but a disfiguring 
and deformity of the body. Glanv . lib. 4. cap. 7 
Brail, lib. 3. trail. 2. Britton, cap. 25. S. P. C. 
lib, 1. cap. 41. By ftatute, if any one on purpofe,, by 


lib. 1. cap. 41. By ltatute, it anyone on purpoie,, oy 
malice fore-thought, and lying in wait, (hall cut off the 
nofe, put out the eye, difable the tongue, or cut off or 
difable any limb or member of any of the King’s fubjefts, 
with intent to maim at disfigure him, the perfon of¬ 
fending, his aiders, abettors, (Ac. arc guilty of felony, 
without benefit of clergy ; though no attainder of fuch 
felony (hall corrupt the blood, or forfeit the dower of 
the wife, landi or goods of the offender. St at. % z (A 23 
Car. 2. cap. 1. « 

In thefe cafes of maiming* a voluntary act the law 
judgeth of malice : And if f man attack another, of ma¬ 
lice fore-thought in order to murder him with a bill, or 
any fuch like inftrument, which cannot but endanger the 
maiming him, and in fuch attack, happen not to kill but 
only to maim him, he may be indi&ed. of felony on this 
ftaiute; and it (hall be left to the juiy on the evidence, 
whether there were a defign to murder by maiming, and 
confe<juently a malicious intent to maim as well as kill, 
in which cafe the offence is within the ftatute. .1 Hawk* 
P. C. 112. All maihem by the Common law was felony j 
And it is faid that anciently a maihem by captation was 
puniihed with death; and other maihem s with the lofs of 
member for member; but afterwards no maihem was pu- 
niihed in any cafe with the iofs of life or member, but only 
by fine and imprifonment, and damages to the party. 3 
Inft. 6 2, 118. S. P. C- 3*- H. P . C. 133. For maihem, 
indictment or an appeal may be had; or in common cafes 
action of trefpafs, at the plaintiff’s election : And maihem 
(hall be under the infpeoion of the court, to increafe da- 


mages given by the jury, (Ac. if the court thinks fit. Sid. 
108. Maihem was commonly tried by the judges infpett- 
ing the party ; and if they doubted whether it were a mai- ' 
hem or not, they ufed to take the opinion of fome able 
furgeon in the point. Homo mahemiatus, a man maimed 
or wounded. Sec Appeal of Maihem. Sec Black. Com. 1 • 
V . 130. 3 V . 121. 4 F . 205. 

flpaii ftttmSfo, An ancient cuftom for the prieft and < 
people of country villages to go in proctjfion to fame adjoin¬ 
ing wood on a May-day morning ; and return in a kind of 
triumph, with a may-pole, boughs, Bowers, garlands, 
and other tokens of the fpring. This May-game, or re¬ 
joicing at the coming of the Spring, was for a long time 
obferved, and ftill is in fome parts of England ; but there 
was thought to be fo much heathen vanity in it, that it 
was condemned and prohibited within the docefe of Lin¬ 
coln, by the good old bifhop Crojlhead.——Faciunt etiarn * * 
ut audivimus, clerici kudos quo* vacant induc&onpm Maii, 
& feftum autumni, life, quod nullo modo vos latere pojjit ; S: 
vefira prudent iafuper hits diligenter inquirer it, (Ac s 

sSJhuTt (macula,) A coat of mail, fo called from the 
Fr. maiUi, which fignifies a fquare figure, or the hole of a 
net: So mai/le de houbergeons was a coat of mail, becaufe 
the links or joints in it refemble the fquares of a net. 
Mail is likewife ufed for the leather bag wherein letters 
are carried by the poll, from bulga, a budget. 

italic. Anciently a kind of money ; and filvcr half¬ 
pence were termed mailcs. 9 Hen. 5. By indenture in 
the mint, a pound weight of old (lerling filver was to be 
coined into three hundred and fixty Sterlings or pennies, 
or feven hundred and twenty mailes or half-pennies, or 
one thoufand four hundred and forty farthings. Lownd's 
Eff. on Coin 38. - 

^aiming. See Maihem. 

$pa(nah, A faife oath, or perjury.—— Si nolit ahjurare, 
emendft ipfum main ad, i. e. Perjurium dupSicittr . Leg. Ia&*, 
cap. 34. 

(In manu portaftm,) Is a (mail tribute 
commonly of loaves of bread, which in fome places the 
parilhioners pay to the re&or of their church, in rvcom- 
pence for certain tithes. Cowell. 

And this main port bread was paid to the vicar of 
Blythj as you may read in the Antiq. of Notts nghomjhire, 
P • 473 * 

ripsitlOfye, (from the Fr. main, i. e. mams, and owvrer, 
operari) Is handy-work ; or fome trefpafs committed by a 
man’s hand. 7 R. a. c . 4. Brit. 6 z. 

£$ainottr, or 4 @anotir, or $j)e(nout* (from the French 
manier , i. e. manu tra&are,) In a legal fcnie denotes the 
thing that a thief taketh away, orftealeth. As to be 
taken with the mainour, PI. Cor. fit. 179, is to be taken 
with the thing Rolen about him : And again, fd. 194. 
it was prefented, that a thief was delivered to the (heritf 
or vifeount, together with the mainour: And again, fol, 
186^ If a man be indilted, that he felonioufly Hole the 
goods of another, where, in truth, they are his own 
goods, and the goods be brodfeht into the court as the 


and it be demanded of him, what he faith to 
the goods, and he difclaim them; though he be acquitted 
of the felony, he (hall lofe the goods s And again, fol . 
149. If the defendant were taken with the manowr , and 
the manowr be carried to the court, they, in ancient 
times, would arraign him upon the manour without any 
appeal or indictment. Cowell. See Black. Com. 3 F. % 
7 ^ 4 ^* 303 * # 

ifMttpernabtc, That mag be let to hsql 5. and what 
perions are mainpernable appears by the Rat. Wefim, 1. 

3 Ed . 1. c. 15, See Bail • . \ 

djteiupetno?*, {manucaptom) Are thofe perfon $ to 
whom a man is delivered out of cufts’dy or prifon* on their 
becoming bound for hit appearing, Cjfc. which if he do not 
do, they? (hall forfeit th«r recognizances ; and they are 
called manmcaptorei, becaufe they do as it were manu capere 
££ ducm captimm t cufiodia vel prifina. 

^PMxipfife* {tiuwutaptio, from the Fr. main, JNt rna- 
nus & pris, captus) Signifies in our law the takin^or 
receiving of a perfon into friendly cuftody, who otherwife 
might Decommitted to prifon, upon fecurity given that he 
(hall be forth-coming at a rime and place affigued; as to 

let 
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let one to mainprife is to commit Him to thole that under* 
take he ffiall appear at the day appointed. Old Nat. Br. 
42. F. N. B. 249. 

Mann ed makes this difference between mainprife and 
bail : ihr that is mainprifed is faid to be at large, after 
the day he is fee to mainprife, until the day of his appear¬ 
ance ; but where a man is let to bail, by any judge, &c. 
until a certain day, there he is always accounted by the 
law to be in their ward for the time; and they may, if 
they will, keep him in prifon, fo that he that is fo bailed 
ftall not be faid to be at large, or at his own liberty. 
Mam#, f. 167. A man under mainprife is fuppofed to 
go at large, under no poffibiiity of being confined by his 
iiiretics or mainpernors, as in cafe of bail. 4 Inft. 179. 
Mainprife is an undertaking in a certain fum; bail an- 
iwert the condemnation in civil cafes, and in criminal, 
body for body : Mainprife may be where one is never ar¬ 
retted, or in p.ifon; but no man is bailed, but he that is 
under aired, or in prifon ; fo that mainprife is more large 
than bail, ti . P. C\ 96. Wood's Inft . 582, 618, Upon 
a Capias or exigent awarded againil a man, he (hall find 
mainprife for his appearance ; and if the defendant make 
default, his manucaptors are to be amerced, i$c. And a 
bill oT mainprife, acknowledged and put into court, is 
good tho' it be not inrolkd. Jenk. Cent . 129. 1 here i« 

an ancient wit of mainprife , whereby thofe who are bail¬ 
able, and have been refuted the benefit of it, may be de¬ 
livered out of prifon ; as where perfons are imprisoned 06 
fufpicion of larceny, or indi&ed of Jrefpafs, before juftices 
of peace, &c. JRtg. Orig. 269. F . N. &. 250. 2 

Hawk. P. C. 93. See Manucaptio. And Black. Com. 3 
V . 128. t ' 

• 48 amftno?n, In the North of England is taken for as 
much as fori Worn. Brownl. 4. 

^afntatttoi0. Are thofe that maintain or fecond a 
caufe depending between others, by diffiurfmg money, or 
making friends, for either party, &c. not being interefted 
in the fuit, or attornics employed therein, Stat. 19 Hen. 
7. f * H* 

Maintenance, (manutenentia) Signifies the unlawful 
upholding of a caufe or perfon, metaphorically drawn 
from the fuccouring a young child that learns to go by 
one's iiund ; and in law is taken in the wortt fenfe. 32 
H. 8. c. 9. Alfo it is ufed for the buying or obtaining of 
pretended rights to lands. Stat. Ibid. 

Maintenance is either ruralis, in the country ; as 
where one attitts another in his pretenfions to lands, by 
taking or holding the poffeffion of them for him s or 
where one ftirs up quarrels or fuits in the country: Or it 
is curialts , in a court of juftice ; where one officioully in¬ 
termeddles in a fuit depending in any court, which 
no way belongs to him, and he hath nothing to do with, 
by affifting the plaintiff or defendant with money or other- 
wife, in the profecution or defence of any fuch fuit. Co, 
Lite . 368. 2 Inft . 213. * RolU Abr.'i 15, And he, 

who fears that another will maintain his adverfary, may 
by way of prevention hiftrc an original writ grounded on 
the ftatutes, prohibiting him fo to do, t Hawk. P , C. 
225, Beg. Orig. 182, 

Who are guilty of maintenance. 

Not only he who lays out his money to affift another in 
his caufe, but he that by his friendlhip or intereft fives 
them that expence which he might otherwife be put to, 
* is guilty of maintenance, Bro. Mainten 7, 14, *7, 

And if any perfon officiojfly give evidence, or open the 
evidence without being called upon ttf do it ; ipeak in 
) the caufe, as if of counfci with the party ; retain an attor¬ 
ney for him, &r. or lhall give any publick countenance 
to another in relation to the fuit a as where one of great 
power and intereft, fays that he will fjfend twenty pounds 
on one fide, &c. or futh a perfon comes to the bar with one 
of the parties, and Hands by him while his caufe is tried, 
to intimidate the jury t if a juror folieita a judee to give 
judgment according to the verdi&, after which he hath 
nothing more to do, &T* thefe a&s are maintenance, t 
Hawk. 249, 2 jo# But a man cannot be guilty of main¬ 
tenance, in refpeft of any money given by him to another, 
before any fuit is actually comhienced: Nor is it fuch, to 
give another advice, as to what action it proper to be 


brought, what method to be taken, or whar counfellor or 
attorney to be employed ; or for one neighbour to go wirii 
another to his counfel, fb as he do not give him any mo¬ 
ney : And money may be lawfully given to a poor man, 
out of chariry, to carry on his fuit, and- be no mainto , 
nance : Attornies may lay out their money for their cli¬ 
ents, to be repaid again ; but not at their own expence, 
on condition of no purchafe no pay, if they carry the caufe 
Or lofc it. Fitzh. Mainten. 18. 3 Roll. Abr. 118, 7. 

Inft. 564* 

Jt is faid that if a man of great power, not learned in 
the law, tells another who afes his advice, that he hath a 
good title, it is maintenance. 1 Hawk. 250. In cafe 
any perfon who is no lawyer, and that hath no intereft in 
the caufe, lhall take upon him to do the part of a lawyer; 
this will be unlawful maintenance. And after a fuit is 
begun, no man may encourage either of the parties, or 
yield them any aid or help, by money, or the like, but 
he that hath intereft therein ; But to lend another mo¬ 
ney to maintain his law-fuit, is nb maintenance. 22 H . 

6. 6. 19 E. 4, 3. 2 Shep. Abr . 406. If a perfon hath 

any intereft in the thing in difputc, tho* on contingency 
only, he may lawfully maintain an action relating to it; 
as if tenant in tail, or for life, be impleaded, he in rc- 
verfion or remainder, tse. may maintain the defence of 
the fuit, with his own money ; and a leffor may lawfully 
maintain his leiTee. 2 Roll. Abr . 115. A lord may juf- 
tify maintaining a tenant, in defence of his title; and the 
tenant may maintain his lord: One bound to warrant 
lands, may lawfully maintain the tenant impleaded \ and 
a man may maintain thofe who are enfeoffed of lands in 
truft for him, concerning thofe lands, tev. An heir ap¬ 
parent, or the hatband of fuch an heir, may maintain the 
anceftor in an a&ipn concerning the inheritance of the 
land whereof he is feifed in fee; a mailer maintain his 
fervant, and affift him with money, but nor in a real ac¬ 
tion, unlefs he hath feme of his wages in his hands ; and 
a fervant by rcafon of relation may maintain his mailer in 
all things, except laying out his own money in the 
mailer's fuit. 1 Hawk. 252, 253. j Inft. 368. 

Of the ftatute law on this Jubjeft. 

By the ftatutes, none of the King's officers lhall main¬ 
tain pleas, or frits, in the King's court, for lands, £sY. 
under covenant to have part thereof, or any profit therein. 
And clerks of juftices are not to take part in quarrels, or 
delay right, on pain of treble damages. 3 Ed. \. c. 25. 
No perfons lhall take upon them to maintain quarrels, to 
the let and difturbance of the Common law, by themfelves 
or by any other. 1 Ed. 3. c. 14. and 20 Ed. 
3. 4. The King's counfellors, officers or fervants, or 
any other perfon whatfoever, lhall not fuftain quarrels by 
maintenance, upon grievous pain, imprifonment and ran- 
foro. 1 B. 2. e. 4. No man may obtain or buy any pre¬ 
tended right or title to any land, unlefs the feller hath 
taken the profits a year, or been in polfeffion, on pain of 
forfeiting the value, IFc. And none lhall unlawfully 
maintain any felt concerning lands, or retain any, per¬ 
fon for maintenance, by letters, rewards or promifes, 
under the penalty of to /. for every offence, to be di¬ 
vided between the King and the profecutor, 32 if. 8, 
cap. 9* •- 

Of rights and titles within the meaning of the law. 

But maintaining frits in the Spiritual court, is not with¬ 
in the ftatutes relating to maintenance. Cro. Elm. 594. 
Tho’ maintenance in a court baron, is as much within 
the purview of the flat. 1 R. a, as maintenance in a court 
of record * 1 Hawk. 25c. A pretended right to copy- 
hold lands fold, i* within the fw* of H. 8 . 4 Rep. 26. 
If A. be owner of land ip poffeffiop, and another who hath 
no right granteth tJbp land; altho’ the grant upon it be 
void, yetthe greptotr and granite are liable to this ftatute. 
1 Inft*. jjip* where he a pretended right, and 

none in truth, ffiall get rite poftefiion wrongfully, and then 
fell xhe land, But a remainder-man in fee, may ob¬ 

tain the pretended title of, a ftranger. 1 Inft. 369* 3 
Inft 76# 77.; And a perfon who hath good right and ti- 
tie* 9* the time of the bargain or leafe, will not be within 
the above ftatute, altho* neither he nor his anccftors have 
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been in pofleffion thereof, (Ac. for a year before. Pkw, 
47 - Pp* 74 - 

Of other alt*. 

The buying of a leafc for years, is within the a ft: 
Tho* if a perfon make fuch leafe to try a title in eject¬ 
ment, unlefa it be to a great man ; it is out of the ftatute. 
i Inf}. 369. Dyer 374. A leffor having good right to 
land, bat not in pofieffion, made a leafe of it, and did 
not feal it on the land ; it was adjudged within the flat. 
3 a Hen . 8. x Lean, 166. 

Of a chafe in a&ion. 

The law will not fuffer anything in aftion, entry, (Ac. 
to be granted over; this is to prevent titles being granted 
to men of fubftance, to opprefs the meaner fort of people. 

1 Inft. 2x4. And where a bond was given for perform¬ 
ance of covenants in a leafe, and after the covenants be¬ 
ing broken, the leffee aligned both the leafe and bond to 
another, and then the atlignee put the bond in fuit ; this 
was held maintenance ; fo it would have been if the lef- 
lee had afligned the bond and not the leafe, and afterwards 
the covenants were broken, and the bond put in fuit. 
Godb. 81. 2 Nelf. Abu 1142. 


Of profecuting offenders. 

By the common law, perfons guilty of maintenance 
may be profecuted by indictment, and be lined and im¬ 
prisoned j or by aCtion, (Ac. And a court of record may 
commit a man for an aft of maintenance done in the face 
of the court. Hetl. 79. 1 Inf. 368. 

For mere learning on this fubjeH . fee l $ Vin. Abr. tit. 
Maintenance. 

djtalorftp. The only method of determining the aCb 
of many, is by a majority : The major part of members 
of parliament en&ft laws, and the majority of eleftors 
choofe members of parliament; the aCt of the major part 
of any corporation, is accounted the aft of the corpora¬ 
tion ; and where the majority is, there by the law is the 
whole. Slat. 19 Hen. 7. Stud* Compote. 25. 

A mayor, doth not come from the Lat. 
major, but from an old Englijb word mater, 1. e. poufs as. 
Cowell. 

f ftt&ba, Signifies a family, quafi manfionuta. 

foil be IDien, A monastery, hofpital, or alms* 
St at. 2 (A 3 P. (A M. tap. 23, 29 Elm. tap. 5, 
(Ac. All hofpitals, Mai/ons do Diets, and abiding places 
for poor, lame and impotent perfbns, erefted by the Ha- 
tote 39 Elite, c. 5. or at any time fince founded, accord¬ 
ing to the intent of that ftatute, (hall be incorporated and 
have perpetual fucceflion, (Ac. 21 Jot. 1. c. 1. 
ffijhiffttta, A honfe or manfton ; a farm t from the Fr. 

maifon. - Baldwinns Comes Exon, omnibus Barontbue fats 

y hominibus , dtdi Maifuram quam ipfe tenet, iAc. MS. 
Carter, pen. Eliam Afhmole Armig. 

Aftaja# fu$ } Is a writ or law proceeding in fbme cuf- 
tomary manors, in order to a trial of right of land : And 
the entry in the old books is thus : Ad heme curiam •vtnit 
A. B. in propria ptrfonafaa (A dat Domino , (Ac. adviiend, 
RotnL Curt*, Et petit inquirend* utrum ipfe kabeat Majlis 
jus in una meftuagto, (Ac. Et fitper hoc bomag. dicunt, &it* 
Ex Libro MS- Epifcop. Heref? temp. Ed. 3, 

Jpifc if [Facere,) Signifies to perform or execute; as 
to make his law, is to perform that Imr which he hath 
formerly bound himfelf to: That Is, to clear himfelf 
of an aftion commenced againft him by his oath, and 
the oaths of his neighbours. Old Hat. Brent. 161. 
Kitchen, 192. Si placittm debits vet tranfgrejjioms vet 
atiquod pheitum fuerit inter vitims, (A defmdentes nig* 
verint (A vadierint legem verfus .Qvcrentm, folehant fkeen 
tegem cum tertia mams, (Ac. {Inf. de Confuetud. Mmmi de 
Sutton Gajftld a tempore Athelftaid Rtgiii) i. e. The de¬ 
fendants were to bring three jperfons to fwear with them. 
Which law feemeth tone bmtowedfromthe Ftudifts, who 
call thole; men that came to Iwear for another in this 
cafe facrdmentaUs. Of whom Hotoman faith thus, In 
verbis Feudal* Jkcrmentalei a fatramem , id eft, jura - 
mento dieebantur it, qm quamns ret de qua amhigelatut, 
teftes non fuifftnt , tamen ex ejut, enjns hs agebatur, emrmi 
fentmia, in eadem qum HU verba jurubant, ills us videlicet 


probitate (A inmemia conffi, (Ac. The formal words 
ufed by him that makes his law are commonly eheie. 
Hear, 0 ye juftices , that / do not owe this fum of money 
demanded, neither in all nor any part thereof in manner and 
form declared. $0 help me God, and the contents of this 
book. To make fervices or cuftom, is nothing rile but 
to perform them. Old Nat. Brev . 14. to make oath 
is to take oath. 

dgtofee ||f cbfceg ant) Cuftorno, Signifies nothing but 
to perform them. Old Nat. Br. 14. 

tfpaU, A male, or pert-mail, a bag to carry letters, (Ac. 
Id. ib. 

A thief or pirate ; mentioned in Hal* 

\Jtngbam, 388, 

AJfotberge, Mens placiti , A hill where the people af.. 
fembled at a court, like our affiles ; which by the Scots and 
Irijh are called Par ley-hills. Du Cange. 

ajtelecrcto'tu*, Is one of bad credit, who is fufpefted, 
and not to be trufted. Fleta, lib. \. cap . 38. 

s^AleOfftion, (maltdiclio) A curfe which was anciently 
annexed to donations of lands, made to churches and reli¬ 
gious houfes — - Si quit autem {quod non optamus) hone 

nqftram donationem infringe tempt aver it, perpeffks fit gelsdis 
giacierum fatibus A malignorum fpirituum ; terribiles tft 


torum cruciatus evafijfe non quiefcat, nift prim in rigim paid- 
tentia? gemttibus, r% pura emendations emendaverit. Chart. 
Reg. Athelflani Monaft. de Wiltune, Anno 933.——^, 
And we read in a Charter of William de Warren, Earl of 
Surry ; Venientibus, contra hac (A dejlruentibm ea, occurrat 
Deus ingladio iree (A furor is (A vindi&a et Malediftionij 
<ttern<e t Servantibus autem b<ec (A defendentilm ea, occurrat 
Deus in pace,gratia (A mifericordia (A faintc atema. Amen, 
Amen, Amen. 

iBjtelefcafance, (from the Fr. malfaire, i. e. to offend) 
Is a doing of evil, or tranfgreffing. 2 Cro . 266. 

^atefmojn, In the Noth figmfies as much as forfwen, 
Brownlee's Rep, 4. Hobart's Rep. 8. 

jtotetent, Is interpreted to be a toll for every fack of 
woof, by ftatute: Nothing from henceforth fhall be taken 
for facks of wool, by colour of maletent, (Ac. Statute 
35 W *• 

Is a formal defigu of doing mifehief to an¬ 
other | it differs from hatred, In murder, *tis 

malice makes the Crime; and if a man having a malicious 
intent to kill another, in the execution of hts malice kill 
a perfon not intended, the malice (hall be conneftcd to his 
perfon, and he fhall be adjudged a murderer. HowdU 
474. The words Ex malitia pnecogitata are neceilary to 
an indiftment of murder, tic. See Murder . 

Malice exprefs. See Black. Cm. 4 V. 199, Malice 
implied, ib. 4 V. 200. Malice prepenfe, ib, 4 V, 

206. 

^Palfgnarc, Signifies the fame as to maim any one. 
$ui ordinatum occiderit vel malignaverit emendet ci Jkut 
reSum eft. Leg. Hen, 1. cap 11. 

d£toifgltU0, i.e. Diabolus: proh dolor, bunspepsditpro* 
pria it fide malignus. • r 

^ 9 al 0 grato, The doing a thing unwillingly. Liber* 
tatem eecleJU, (Ac. malo grato ftabilierunt, i. e. he being 
uliwilling. Mat. Part/. 1245, 
l 3 j)att. Bad mak fhall not be mingled with good, un¬ 
der penalties $ malt is to be three weeks in making and 
drying ; except in June, July and Auguft, and in thoft 
months not lefs than fevonteen days; and half a peck of 
duft muft be taken out of every^quartcr by fiereening, (Ac* 
before it fhall be offered to fale^ on pain of forfeiting 20 
per quartet* Stit. % & 3 Ed. 6. cap. ia Where bad 
mak- is mads, or bad mak fhalh be mixed with good, a 
conffable, by the direftion of a juHice of peace, may 
fearch for the fame $ and order it to fee fold at reafonable 
price, (Ac. M Joe. U cap. 28, A duty of 6 d. per 
bufhel was granted on mak, by Star. 8 (A 0 W. %. c. 21, 
which by fubfequent ftatute# hath been continued yeariy 
tw fm cej maltftero are, once a month, to make an en¬ 
try at the excife office ef all mak made, under the penalty 
of and to pay the duty in three months, or fotfek 
douWe vake: and if any maltficrs alter their keeping 
v^tohf; without giving notice, or fhall ufe auv, mhm 
ciftem, 1 they moll forfeit 50/, And refuting excife*. 
officers entrance into their houfes, ^ forfeit * Alfo 
1 concealing 
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concealing malt from the fight of the gager* is liable to i 
penalty of lor. per bulhej i ka# wetring tmrlty any where 
but in the ciUertii incurs a forfeiture ora #* 6d. a frihel* 
o'f, But j ullice» of peace, have power to mitigate the pc* 
nalties and forfeitures* 2 Jnn, r* 2. 6 Geo? 1, t, zo. 

Malt made for exportation is difehatged from duty j yet 
mull be entered* and kept fecrCte from other malt) on pain 
of 50/. and when made fiiril be put into ftore-houfes with 
two locks, and not delivered oat without prefehceofan 
oificer, t£c, Stat 1 1 Geo* 1. e. 4, if any malt be brought 
from Scotland in to England, it Until pay 3d. abufhelmore, 
to make up the Engtijb doty, and be entered* and the duty 
paid before landing, &r, or (hall be forfeited. t|Gf#* 4. 
e, 7. An allowance is made for exporting matt, ott^ertt- 
iicates of officers* and fecurity given not to re-land its but 
if landed in any part of Grind the fame 6a.be for¬ 

feited, and treble value, fofr. by 3 Geo, $, c, 7. 6 Geo, z* 
c, 1. $Geo. a* and to Go. 2. t. u Annual fiatutea are 
made for laying a duty on malt* mum, cyder and periy; 
20 Geo, 2. e, 5. 21 Git* a. r* I. 22 Geo, 2. <*,i. fcfc* 
By Stat. 3 # 3 Geo, 2. c. f. An additional duty of 3 d, per, 
buffieLwas laid upon malt. See Brafim, 

Perpetual duties on malt* 33 Gw. 2. <?. 7. 

. .Regulation for fccuring 4*e payment of malt duties* 
and to prevent mixtures* 3 Geo* 3. c, 13. \ 

ffipatuimiina, A quern or malt mill. The word oc¬ 
curs in Matt, Part/s Liver of the Abbot* of St, Albany 
&e. * 

ffijfaltifect, Malt-feet, Some payment fbr making malt. 

-- Solver it dt maU-ihot Urmtno circumrtjtenh Domini 20 

denariot, Soroner of Gavelki nd, p. 27, 

* S^aibdUes* (from the Fr. malvoitfance) Is ufed In 
our antlent records, for crimes and mifdemea^ors* or ma¬ 
licious prafiices.-—O/ font let freefone* febmjt§e f & mial- 
vcilles fain eta nofire figtuur h Eoj, bsjfc petyk per 
Roger, de Mortimer, isle. Record, 4 Ed, 3. , : 

jpjJtetti* A warlike engine to batter 'aad^bca^'dom 
walls. Matt, Part/, 

figtalttffin, (Fr. mnuvais voifin , make wimts) A:n ill 
neighbour. 

ffijfolbtte tMcbrmn, Are underftood to be fitch as nfe 
to pack juries* by the nomination of either party iaacaufe, 
or other pra&iee. Artie, fuper Chart, tap, so.- .•< 

ffigalum in fe. Our law books make & dwiaffilon be¬ 
tween malum in fe and malum prohibitum, Vaugh. Rep. 
332. AH offences at Common law generally are mala In 
jt ; but playing at unlawful games* and frequenting of 
taverns, &c. are only eaala fpohiktd to feme pmfens*. 
and at certain times, grid not mak ba ft, sb 

%«, (ifl« not exceeding roo tons 

in one year* »bybe imported by ftrangers, 5 Jf, <^. 5. 
ft&, 46. Ubewy given to 



ip, 

fkr|tr Valued afc fix fhillibgs* and the biter ns 
• Bottom was equal in value id our immpni 
foiidit ffiimetnr. Leg. H, r. c , 69* TkrU. 
f . . •* Chronicle tells us* that mancufa efi ponder Amm 
fiUdornm & fix denariomn * and with him agrees A* 
*£**&> who fays that twenty mane* make fifty minings4 
Memca ado mancufa aw promifcuoufly ufed in 'the md 
books? ftr the fame mpney. Spelm, 
ffifalKth Is fixty fhekels of filver, or feven pounds and 
ten shillings 4 and one hundred fhekcU of gold, of ieventy- 
fivepoonds. MercL DiB, 

Its collegiate church, how vifitaMe, 2 Geo, 

r. 29., , 

^antfpft, {mtmpft A clerk of the kitchen, or ca¬ 
terer i and an officer in the Imtep Temple was antiently fo 
called, who is now the fteward there, of whom Chaucer* 
our iuitieiu poet, fometime a fiudent of that houfe* thus 
writes; 

4 manciple there woe within tie Temple* 

Of which all catours might eaten enfatnple, 

^ This officer &ill remains in colleges* in the univerfuiesi 

. #fintwmtsfi, Is a writ iffuing out of the court of Kinft 
Bench, lent by. the King to the head offense corporation* 
iAe*, commanding them to admit or reftorc a perfea into 
his place or office* 2 lafi, 40. 

h is now art etfabUfeed remedy, and every day made 
uie of* m obfig|e inimpr courts and magiftrams to do that 
jufiice, which, without fuch writ* they are in duty, and 
by ysitue of ibe2r offices,; obliged to do; and is a writ of 
right, which the feperibr cptm is obliged to ifiise, in the 
ordinary ibfm,. without impofiag^ any tmrns on him who 
demam&it. f3|* 1 . >, 

But tho 1 ‘ it be a writ m right,, yet the court feldom 
grants it, -lyi^pui^riogi; the to whom it 4 jpray*d, 

a day to fhew caufe w& k would not iffeei alfo fuch 
mitter muft be jhtdi before ctibn, by which it may 
appear, that the party is intitled to it. 3 New Air, 5 2k- 
A mandamus lies to rellore a mayor, alderman* or ca¬ 
pital burgef* of 4- comratibh r a recorder, town-clerk* 
attorney turned out or an inferior court* (leward of a 
court* conftable, {sfc. U tyep,, 99. Rqym. 153* t 


England, 15 Car, a7 r. 7. f,%u . "I|if (Ndrback tb If .al¬ 
lowed fer foreign goods exported bf Afar, 

is Gem x 1 : 

of the Bland fib be imported %%v4# 1. t, al. 

fe8, 22. The Treafory may purchafe bfAbg* 

12 Geo, t, e. ztff. 25. For carrying into eatjeemm 
trad made patriuhnt to 12 Get, !• betweeh : the 
fionen of deTmfow and 
AW, pvopnMMt of intifle tfJWi, ut^.twu 
for the piiichaft of thefiid i&esd, c 6w. 3. r.,*6. 

. flhUHb Sighified, Ola ws^m 

•srsAk'**.#?''" . 

mm*, t 

h,biti&£) ^ a iWwfion'heiifo or d»«Ui, 


Jmmicidi ( 
or nm. 
lari klui 
and Hm#*, 

A Off, ' \ 

fOam, W«i. 
yaloed at ijtirty 
aarkoffilw* 
cwned with UahMd. 

Mtalwsy* 
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, i.Nelfi Abr* 16481 By feme opinions 

... ... not He, to reftore a common council-man. a 

■fyk, ■ 340.. but fee 1 Pentr* 302* A mandamus way be 
hid to irebbre^ a frtseman ; and rife to admit onf to the ftee- 


TbWWjeki,^., 
though ifet tpr al 
there isaw^ 


Aa#mjfc4% MW* 

vriobr fbmwia* the! 


! the college pf phyficians, it lies; 
pt. of a college* in the univerfities,if 
rp, 23* It hath been referred* 
.hbt be gran ted to reftore a follow or 

.. T ^ . ^e of feholars or phybek, because thefe 

are private fbwlatmxis. Cmhew's Rep, 02. And this 
writ Us^ hb¥6|r5 rim deputy of an office, ifie, yet he who 
hnth poWcrmi m W^ich deputy, may have it. ig. 

t &0t» generally, to ele& a man into any 

0ms nor £bip% Ckrit. cf a comimay, winch is a privafe 
I or to xffetm a bamffier enwried afeciety t a proc- 
it . aUp;24* MJOi usi- %^a 

mwi.lMS to remove pbrfeas >s weU as fefinre 
f t&m i bf virtue of any pamc^;#wwb bn breach 

4«J<. *13. , ■ ... ■■ 

; UMUut fuut nfofe tt«dM*^iw ^Uke 4b e*tk«. 
» fiudtfoJ^aielffar.W* He* t fo 

! » * bilno* or tatbdani^, *»■' ftways. « {du»sl»w»dra» 

ttudmif ea nnecusor to 
......fie»r or 

: «.&#ptpt'' • VWTi i*#., jW- 
.A«M *h« oath of all«- 

'jpinifer. Ali/- 
.Wth* b»fc»pj a 

1 .wpdrt ’til denied, and M la 
writ lie* to refiore a petfon to 

„, __loeti, 1334. 

mefepw*! b Mr be 

““ rn Om Statten for whtefe Jtl «r«» 
etberi. /4. 11*3. la the writ of 
mmubmt. 


wgmt$; 

M* " 
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ar^Jamus, the words are to admit or reftore, veleau/am 
ZfP%uL, {*. And if a corporation have power to 
dltranchile a freeman, and they do it accordingly, if a 
writ is granted to redone him, «/ caufitm,fi^ar, juare, 
and they certify a fnfficient hut falfe cauie, Ac court of 
B. R. cannot reftore him, but there liesi an * ttl0 “ ... 
falfe return; and if then H be found for h»m, be ftwU 
have a peremptory mandamus, which fotofually 8 r * nt *i V 
ter the*«rft writ; or if he be .mpr.lbncd, he »>ay brmg 
action of trefpafs and falls lmprUonment, is.c- . l 
99, 5 Mod. 254* 

Of judgment on the return. 

There is to he judgment upon the return of the w« , 
before any adlion of the cafe may be brought for a falfe 
Stum 7 a mandamus. z Lev...j*. And return* upon 
writs of mandamus muft be certain tor the court to judge 

^yftatutf/where any writ of mandamus Stall i«“* 
of B R. hit., the perfons required by law are to make 
their return to the firft mandamus ; and on the return made 
thereto, the perfon fuing out the wit may plead to, and 

traverfe all orlny of the materiel fafts con tamed infuch 

return, to which the perfon making the return fhall re- 
hr, take iffue, &c. And the parties proceed as if aaton 
tad been brought for a falfe return ; and if judgment be 
given for the plaintiff, he {hall have damages and cofts, as 

in aftton on thc cafe, 9 

A cafe has happened, and others of the like kind may 

happen, wherean'aftion cpttldtriot be brought, nor the- 
return pleaded to* or tmverfed, under the fcatute. In 
futh cafe it may perhaps be alv:fa|?Ic to move the _court 
of Kinds Beneb, Feu an inf urination, ngaihft the perfon <>r 
werfoX making a falfe return, or fuch a return, as will 
fay the the party, who moved for the mandamus, onderthe 
dilemma mentioned' above. Cafe ofBatter/capmlh, 

• b AU &X'of&M ,0 f gfL° v f ; n 7^ 

damns, arid proceed^, thereon. A perfon ha vmg 
manZeu, to be admittAt* any office or privilege, ■m $ ht 
to fuggeft whatever u tteeeffuy. *P tntttle »«» *g b 
admitted; and if that be not done, or if it is Mfe^it 
will be good matter to mom oh the mandamus s and on 
the return of thefe writs,; as well as others of this nature, 

there are ufually great ^ u * ena . ^ ^feve il pcr- 
(tt e Med. Ca. J10. It has been held, that leveralpci 

fens cannot have one Mfdamn i«r can fcvereJjow^ 
an Aftion on the Cafe foe a falfe Return, a Salt- 4 J 3 - 
But there Has been an in (lance to 

of C pcrfons < to join'in* the application, w«. on^thc late 
hieWay a«, to compel the juftice* to nominate; a fur- 

O . ./• ..L. CA usiivnorl be/ Htl! .uitlltutllitVsi, Xlojk 


to do any net ; u «««• v • •• - 

to do the thing regaiired, and obey < * 

446, 701. This writ UmOtto.be 'jS&^eforej^,—, 

teen days between tbe^ and thc^pr^of 
of mandamus ; but if but 

days only; apd the alias and may v be ..nMKfd ; J J- 

turnablc immediate: ajjfo.at $hc V 

return be made, andjhete w *ffiduvi$'«f 
tuchment fhall go forth for the contempt,'. ffithfl ff pegft gj 
-counfel to cxcufe it. Ibid, 434. , 

' an sltaehmeat, for not returning znaBat f 4 $ dma n; : P*& 
by Kelt Ch. juft. In cafe tif a*«i»w al^m ^ mdni 
m attachmtnt lies till thejferW 
an aflion to recover daroap»*S the M«fi h at jHg* » 
memddmsu out of B. R- the fiA wit ou|ht toberefet 

thom-U an attachment i: not grw»ted'Witiio«it=a ; 
soiy rule to .return the writ* aSd then it,goes % 

'tempt,'v5*c> 4*9* \,4 /, 

Sisne modern cafes tuhert a maiidatnus anivshete 'lief, ] 

’ A meeneiaatni^UBMh reftore,' j>t difeharos>|r&U 
for'he is a puhlkk officer, and pne whofe Ofe^; j 


relates fo die adminiftration of juftice. 2 Roll. 82. 
t j Holly 4br* $35. 1 175. 

Mandamus to proceed to eledion, where a claufe for 
holding over* Straa. 555. 

Mandamus may be granted to go to an e-lc&ion, tho* 
there h a mayoi^ dsfaMe* Stmn* 1003^ 

Granted to go to cleilion, notwithAaJtding a dubious 
election de fa&o* Stran^ri j?* 

Gmiited to eled corporation cflicers^ where there were 
wrongful O^icers in pofieflion * itran. 1 th‘o. 

Granted peremptory on the reverfal of a Judgment for 
the defendant, i?t*an 697. 

Mandamus for a prebeod. Strati. 108a* To admit a 
prebendary. Strati. 159, 

lies for a chaplain where there is no vifitor. St ran. 797. 

To a univerficyto reftore to degrees* St ran- 557. 

To reftore a.fchoolmafter. Sum: 58, 

For a parilh clerk,, fexton* feavenger. St ran. 59. 

To fwcar an ale-taflcr. Strati. 608. 

To fwcar a director of the amicable afthrance. St ran. 
696. 

* Mandamus for ycoman of the wood wharf. StratL S 3 2. 
Mandamus to admit a deputy regifter. Strrt*. 8/3. 

A principal may have a mandamus to admit his depuvy, 
Straa* 805* 

To allow conftables their expencea of carriages for the 
troops. Strati* 42, 93' . ; ■ * 

To reimburfe a furveyor of highways. Strae. an. 

And this general jurifditon and fuperintendency of 
thedi,log’s Bench, ovcf all infedor courts to reltrain them 
within their bounds, and to compel them to execute 
their j^rifdi&ion, whether fuch j.urifdiaion arifea from 
a modern charter fubftfts by cutiom* or is created .by . 
ad Of parliament* yet being in fahfidinm juftiti<r f lias * 
of Ute.been exercifcd in variety ot in linnets; as a man¬ 
damus granted to the ^uarter-fcffionf, to give judgment 
for abating a nufance.. 

$0 a mandamus was granted, to the court of Sand- 
wick* to.,give jadgmetit in an aftault and battery. Mh/j. 
c (im &* ' ' 

' So a mandamus was, granted tp the lheriff's court in 
London* jadgiwm* Upon a writ^ of inquiry. 

Mirk 7 Gee. 1. paify r n Bmvtt, \ 

■So a mandamus was granted, to the bailiff of Ando ver, 
to give judgment in a/caufe there .depending; but the 
toun in this cafe required ait affidavit of their refufal, or 
tlfe ii ihouid be.prclWcd that the court would do right. 
?«*, a \ \ • 

* mandamus waa granted to the corporation of Li- 
virpoth to hold an aflembly for doing the publick buft- 
heil, which was making Jeafes. Mirk. 8 Geo. x. 

, But though thefe kind of writs# arc daily aw arded to 
judges df courts, to gi ve judgment* or to proceed in the 
of, eheir,liathority, yet they are never granted 
jurifdj^SaPr. but, only to cnforce-the execution 
arfethey eyer .grantpdiwhere there is ahother 
proper relhedy. „■ ' » * v ;v *‘' 

[MmdmneX^ a .judge >n nature of a froeededds, Stran, 

1 l ^o jiifticcs c^p%e# an txdile cafe. 

Stran. $$&, ^ #, 5 -Wi'i ' V '■' 

' Granted.' gpnmlly^ Stran. 

552* ^ ’. 7 ! 'Hv*; V .-,r k . v, ‘fe 

To take fpc uto mjmcl&ff ^the peece* 8 qrmi*$$. 

, {Manddmu ^ w t^fcrk rfA.CoropaUy, tO defiVe# hooka.'- 

V's'-' 

i ; w » 

$tr*fr6z$u 


m? 

i'iw ; 


fmnfa 




S fc« 

. v . r •. U‘ 

tea# f'drthffc 
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No mandamus lies, to infert particular perfons in a 
poor's rate. Siran. 1*39. 

But thorgh the court of King's Bench be, intriifted 
with this jtirifdiftion of ifluing out mandamus's, yet 
they are not obliged to do fo in all cafes wherein tt may 
feem proper, but herein may exercife. a difcmionaiy 
power, as well in refufing as granting fuch as 

where the end of it is merely to try a private rght; 
where the granting it would be attended with jfoanifeft 
hard {hips and difficulties, Gsta fo even fince the ftatutp 
11 Geo. 1^,4. for obliging corporations to eke; 'pjjfcers* it 
hath been held, that this court hath, a d^cretionarv 
power of refilling a writ for that purpofe; but may firft 
receive information about the clc&ion, and, ifidilfatif- 
tied about the right, may fend the parties to try it ip an 
information. HilL 8 Geo, a. The King v. Mayor and 
Burgejfes of Tintagel in Cornvval. ‘ 

For more learning on this fuhjeS, fee 3 New Abr. and 
Vin« Abr. tit Mandamus, and Black. Com. 3 V. 
no, I64. 4 V. 434. Com. Dig . tit. Mandamus, and 

1 sJAed. Table, , * 

/j^anhamys, Was alfoa writ that lay after the year and 
y/Qay, where in the mean time the writ,, called diem daujit 
extremum , had not been lent out to the eft heat or, on .the 
death of the King's tenant *!* capite,\Ac. Arid was like* 
wife a writ or charge to the fteriff, to take into the hands 
of the King all the lande and tenements of the King's wi¬ 
dow tenant, who agai aft her oath married without bis con¬ 
tent. F. N. £*253. Keg: Ortg, 195. See F, JV*. F. 
561, Dyer 209, pi. 19. 24S* p/.,8l. Lamb. 36. 

dpanoatarp, (mandatorins) Is he to whom a command 
or charge is given. 

8^au0ate, {mandatum) Is a commandment judicial of 
the King, or his juitices, to have any thing done for the 
difpatch of jufcice; of which .there is great diverfity. 
Reg. Jodie . And we read of the Biftopfs mandate to the 
Sheriff, C3V* Sfot. 31 JMx, f. 9. A mandate may be 
iffued by ,thcJ Unf s Bench to fwear a churchwarden* or 
parift clerk, &e. When refufed to be fworn by the biftop's 
minifter. March* Rep* aa, ipt. . . - 

^anhatl Wtl0,(Mandie atM&wufay Thurfday)Thc day 
before. Good Friday, when ^commemorated and p/aftlfod 
the command of our Saviour, in wafting thefeet of the poor, 
&c. And our Kings of England, to ftew their humility, 
long executed the amient cuftom on that day, of wafting 
the feet of poor men, in number equal to th$,years of their 
reign, and giving them fhocs, ftpekings and money., 
gpanfcftto |WHCl&, Loaves of bread given to the; poor 
upon Mmnd&y Tburfday. Chartular. Glafton* fol. 
29. 

Was autiently ufod for unmet or tenants ; 
qui in foie alievo mauent j and it was not lawful for them 
or their children, to depart without leave of the lord. 
Concih Synodal. ap*d Cl<werjho.;an*q*$i2i t > • 

^ongotxatt* Signifies to buy in vl the market. Leg. 
Msktsked* r* 24. t . h ^t : 

titt&ngoneUtMb A warlike inftmmeut made to caft 
fmau ftones againd the walls of a cattle. iCowelL 
gjpatsgoftuo, An engine of war made ftones; 

and it differs from a petrard as/oilowa, vm. 

hum* grn/os petwh mittit aef inttu . ■■ 1 

Ajfidm lapides mangonellufque minores, 

^anlfnlui, Was *» handkerchief which prieftsalways 
had in their left hands. Blount. . 

(from the Fa [manitr, 

trotter*,) Td.be taken •uuik the ameer, .is.^here^ thief 

as it were in bUhand*} which Ss^catied^j^Wr: 'JplUSo. 
$. P, Ge •< gyjfo. **■■¥* W^able ;by;law: 

and aarientfy if q«eof fo|o»y or lmwny had been 
freftly; wrSm*, rn m&nutoty M the^oods 

fo found upon hinjhadfcecn broughtirifo c^urt wift him, 
he might he tried Without any appeal or 

indiftmerit, and this is faid to have beep the proper 
method of $wcml which hj$ tie win* 

chife of fytotfkfr** 

Jfawk* P* <*♦ all. i '1 '■ 4.' > ■' ■ j 

tffhmnitlg,. (manoperd) ;A day's work pf a man; and 
in antient deeds there was fometiftiei referved fo mutft rent, 
and fo xnapy Mannings. 


d^adntrej ts where bne ls cited to appear in tourt# ahd 
{land to judgment rhere : it is different from hamire ; for 
though"folk of them figriify a citation, one is by the ad- 
yCrfe party, and the other by the judge. Leg. Ft, u r. 10. 
Du Cange, t 

' ^amujpue, (tnainfira) Gdods taken in the hands of 
bn apprehended thief. Convelh 
' 39anmi0, A Korfe, a pad or faddlc horfe. Jn the 
laws Pf Alfred, w e find maxHhtof for a horfe-ftCalcr; Cornells 
toditef, tynanerium) Seems to be derived of the Fr. 
manoir, hahitatio , or rather from manendo, of abiding 
there, becaufe tlie lord did ufually rtfide there, Fft feo¬ 
dum itobile pOrtim ntajfalh {goes tenentes vocamus) ah eerta 
femtiia tontejjum ; partita Domino in ufum familia fua± 
cum jur'ifdiFtione in nmjfallat, oh concejfu pruedia rtfevvatum. 

<vajfallii eencedutttur, terras dicimus tenemcntalcs, 
qu& domino refirvantur dominie ales: THum <vero feodum 
dominium appellator, baronia; unde curia qua huit 
praef jurifdikioni Mite curia baroriis notnett retina, $kme 
de •verb. Jignif, faith, It is called man&ium quafi manu- 
rifi'nri beCaufe it is laboured by handy-work : it is a no¬ 
ble fort of foe, granted partly to tenants for certain fer- 
vices to be performed, and partly referved to the ufe of 
his family, with jurifdidtion over his tenants for their 
forms. That which was granted out to teriants, we call 
tenement alt s*> thofe referved to the lord,' were d,minicabs: 
the whole foe was termed a lordftip, of old a barony j 
from whence the court, that is always an appendant to 
the manor, is called The court hares. 

Touching the original of manors, it feems that in the 
beginning, thferp waa a circuit of ground, granted by 
the King to fomc ba^ott or man of worth, for him and Ins 
h^irs t6 dWell upon, and to bxercifo fomc jurifdittion 
more Of ldfs within that compafs, as he thought good to 
grant, perfortning ; foci fiwee^, and paying fuch yearly 
rent for the;fame, as he by his grant required ; and that 
afterwards this great 1 mak parcelled bis land to other 
meaner men, enjoining them foch forvices and rents as he 
thought good, arid fo as lie became tenant to the King, 
the inferiors became tenants to him. See Perkin's Refer - 
nations 670. and Herne's Mirror of Juf ices, lih. 1. cap. 
de Roy Alfred, arid Fulheck, fol. 18. Arid according to 
this our ttfftom, all land* holden in fee throughout France 
are divided into/r^r'and arrieri fieffs, whereof the former 
are fuch as ire immediately granted by the King 3 the 
fecond, fuch as the King's feudatories,.do grant to others. 
Gregbfii Syntagma ph. 6. tap. $* mm, 3. 

In thefe days, a manor rather fignifieth the jurifdiftion 
and royalty iricorpofesil, than * the land or fite. For a 
man may have A manor i# graft, (as the law termeth it) 
that li; t^e rigkt Snd intereft of si court-baron, with the 
pcrquilltei ■'the^untp brifopging, and another, or others 
Have evefyfopt of the land; Kitehin, fol. 4. Broke, hoc 
iitsiio per tdufn, 'Braflon, lih. 4. cap . 31, nttm. 3. divi- 
■ deth' 'kiua&tetk into capital* 1f non dpitale, * Sec Fee. 

A manor may be compounded of divers things, as of a 
houfc,: arable ^land, paftore, meadow, wood, rent, ad- 
vowfon, coiirt-ljaron, and fuch like; and this ought to 
be by long cOritinu^nce of time, beyond the memory of 
man; for it, this day a manor cannot be made, beqtufe 
a court-baron cannot now pc made, and' a manor cannot 
be Without a court-baron, and fuitqrs or freeholders* Hvo 
at the lead ; for if all fte .freeholds, except one, efeheat 
to the lord, or if he purebafe all, except one, there his 
manor is gone caufa dua fttpra, although in common 
fppech it may be fo called* CmieM. - z "* 

’ ‘By'k'graritqf thedemefnejattd ferview,' the manor 
paffedt;> "'^nd' -hf of the demefnes only, 

the ’(riBCanfo th# foffitbe and demefnes 

the pariy ^ though it is 
law, risby partition. 6 Rep. 63. 
is o^* $£anor; the demefnes are 
:ferv^ce* to the other, the manor 
e Wi^hput iffuc, and the manor 
had the forvices, the manor is re- 
‘ fe^ewmee was by aft in law. 1 
J 1 'i Sethi 25, 40. A new manor 
'operation of law. x Lean * 204. 


_ a r ^riot ? be Without a court-baion: and it muft 

bi ride Ottt Of mind ; at this day a manor cannot bo 
• , m?de. 
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tnedc, becaufe a court-baron cumiot now be irfade. I the whole cirtumftapces of the fa&. i Hawk* P. C. $2. 
/*/. 58, 108. It may contain one or more villages or If two men fill out on a ftjdden and fight, and one breaks 
hamlets; or only great part of a village, l$c. And there his fword, and a ftranger (landing by lends him another, 
are capital manors, or honours, which have other manors with which he kills his adverfary, it is manslaughter iri 
under them, the lords whereof perform cuftoms and fer- both. H.P. C * 56* And Where a ttrangej to a perfon,’ 
vices to the fuperior lords. % Inft, 67., % MU Mr. 72. a map's fervent, Iftc. coming fudden ly, fees him fighting 
There may be alfo cuftomary manors, granted by copy of with another, and fides with him and kills the other; 
court-roll, and held of other manors* 4 Rep. 26... 11 this is only manjlaugbter .* alfo if a man's friend is af- 
ftep. 17. But it cannot be a manor in law, if it faulted, and he in vindication of his friend, on a fudden 
wanteth freehold tenants; nor be a cuftomary manor, takes up a mifehievous inftrument, and kills the enemy 
without copyhold tenants; To if there are no fuitors of his mend, this Is manftaugbter: fo where a perfon in 
in a court-baron but one, or there be only one copy- rdcuing another, injurioufly retrained of his liberty, by 
holder in a cuftomary manor: for there ihould be two pretended prefs-maftm, kills any of them. H.P. G* 
freeholders, or fuitors at leafu x Inft. 58. Lit. 73. 57. Flmd. ioi. KeL 46,136. 

2 Roll. Abr. 121. But it is faid, if there be but one free*; 

hold tenant, the feigniory continues between the lord and Of officers, tfte. 

, that one tenant. 1 And. 257. 1 Nelf. Ahr. 524. The But if the pwfaukiJkd were a bailiff*, or other officer 
cuftom remains, where tenements are divided from the reft of juftke, refifted by any one in the due execution of his 
of the manor, the tenants paying their femes* : S and he duty, it would be murder. Jfir/w. 67,86. If ampler 

who hath the freehold of them, may keep a court of fur- go with malice to kill a perfea, and his fernnes being 

vey, &c. Cro. Mitt.. 103. See Copyhold* and *5 Pin. with him know nothing thereof, and then they *oin in 
Ahr, tit. Manor, and Bind. Com. z P, 90. the affauh and murder, it is but manftdugbttr in th&br- 

rigkmft, (man/a) An habitation, or farm and land, vants : though if the mafter have malice, and he tells his 

Spelm. .See Manftun . fervants of it, and that his intention Is to kill the partyiv 

riJjfenfrr, Abated. Connell. and they go with their mate? if they kill him, it is 

mpanOotty {mnfio a nmmnde) Among dip antient Ro* murder m both mate and ftyyaats. Dyer 26 , 9 Rep. 
mans, was a place appoin ted for the lodging of the prince, 66, Plavid. top. There were two men in an inner 
or foldiers in their journey ; and ip pus ftnfe we read chamber, quarrelling, and together by the ears 5 a bro- 
primam manjtonem± Gc. , It is with m moft commonly thpr of one of tnem (landing at the door, that could not 
ufed for the lord's chief dwclling-hpufe within his fee; get in, cried to his brother fe Shake him fare, and pre- 
otherwife called the capital mcfiuige, or manor place, xently aftpr he gave the oither a mortal wound; this was 
Sieve. Borne fay it is a dwelling of one, or mqre houfes held mdtflaugbter in him that ftood at the door; Trio. 
without a neighbour: and is taken in law 1 Jac. 1. Sbep. Ahr. 493, Several peribus having for- 

for any houfe of dwelling of another; in calcs of commit- clblc pofteflfion of a house, afterwards killed the perfon 
ting burglary, &e. $ Co. loft. fif. The Latin word whom they had eje&ed* as he was endeavouring In the 
manfia, according to Sir Edward Cube, feem* »be a cer- night forcibly to regain the pofieffion, and to fire the 
tain quantity or land ; bid* W mmjm, an \A mafia, are, houfe; and they were adjudged only guilty of man* 
mentioned in feme old writers and charters. Fit*, lib. $, ftaugbter, notwithstandingthey did the faftm maintenance 
And that which in antlent Latin authors was termed bid** of a deUberace injury, becaofe the patty Bain was fo much 
was afterwards called snanfus.*-*$Aznfio eji poteritconfituM* in fault ^himfelf: yet if in fuch, or any other quarrel, 
ex pluribus domibus vel m* 9 f*a mt b&Mmtio un* & fit* .whether it were Bidden or premeditated, a juftice m peace, 
fine via*to ; eiiam iff ft alia manfio fid vicinaia bon trit W- COnftable, or even a private perfon, be killed in emlta- 
Ja, quia villa eft ex pluribus maafionibus vicinat* IS ciUuta vouring to keep the peace, he who kills him is guilty of 
ex pluribus vicittU. Bra&„ Ub. 5, p. t. murder. 1 Hm»k. 85. 

gttaniXattgbter, ( hemcidjm> from the Sax. manftyte) Is 
the unlawful killing a man without any prepen fed malice; Of provocation, &c. 

as when two perfons meet, and upon feme falling out, the It hath been adjudged, that upon a killing on a fudden 
one kills the other. It is done in n prefent heat, on quarrel, if a man be 10 far provoked by another, by word* 
a fudden quarrel, and upon a jud provocation ; and with- or geftures, as to make a pufli nt him wish a fwotd, or 
out any deliberate intention of doing inifchfcf: aud it 'ftrifeeat him with any other fuch weapon m manifeftty 
dites from murderxmly, in thatit is not done with fere- endangers his life, before the other's fword is drawn, 
going malice j and from ckancmedUy, having no prefent and thereupon a fight enfats, and he who made fuch af- 
intenttokill. StaundKfi*. C. ^ !.• eap*$, and $ra#pu, faqlt kljl 4»e other, it is murder; for by afihuking the 
e. 9. This crime is felony ; but for the firft, time admits othe# in fdeti a mante, without giving him an oppor- 
ofcleigy: aod'the** c^n be nd acceiTarim to this ofifence tunioy tp defend Hmfeif, fhewed that be intended 10 kill 
before the ftd, bfcaufe it mii|:be done without pre- him: but in bafe lie ivho draws upon another In a fudden 
meditation. H. P. C. 2i7* In the laws of Canutus, the quarrel, make no pafe at him fill his fword is drawn* 
fame diftiaftion was m*Jm murder in# man- and then fighting With hint kill him* he is guilty of 

Slaughter, as nowi fer wc,|n4» if «J»an was killed wil- manftaughttr only * bccaufe by giving the either rime » 
fully and premeditamty, then tjm olfender was to^ bede- be on his guard, he fhews hll intent h wx. fo much to 
livered to the kindred of the ten, fePc. .(ty,l»Ss kill, as to combat wife thC/fiAer, according to the corn- 

trial, the fad was proved not td be wiJfuJv tl^n hc was re- mon notions of hmmi apt* 1 Hmuk P. C. 

figned to the bifeop, t#e+ L*g* $b « 81,82. 

, . f Asia provocations, &e. 

What it is, that tonftimts manftaudk&r, end jtbe^enmt And a$ to provoca^ons, -no tmfpufs, breach Of a man's * 
between that, Wmprte» » i ' word, or ntent by words, (sfb, will be thought a juft 
Mmfikugbtif muft be upon a m she'kilfiag^of another, lUL 120. 

party guilty does not appear tp be uiafter bf jwfij Wpiir* Though if wWOnft; as gjving the lie, or calling 
by talking calmly on the qu0#4» ^'afesarw^aju-. m*k« ifcoftte ate pfa'.^kore, both parti* fuddenly right, and 
difeourfe, whereby the heat tdhfeodmaylm 'bMMnd-w one feitlri wwdt> tfcfe enanfiaugbter: and if one upon 
be cooled. Crump*. 23. K*l. |fi. ThriWW E’: Vm 1 ■ afluilts aimdi^ by putiirig him by .the nofe, 

perfons meet together, and in is affcuMt dtp#afeiand’immedmtriy 

of them kills the other, tUn h.uw^gker: andfo ; Ga m M%aity 

if upon a fudden occarion, they had gone into ^ fi<3 {&' d%s -ofiMhgA'W ihe ibyty^teh whince h* might mfenably 
and fought; and one had killed the other; fer all«4ppSrchdftd v that tee might be feme further detigg open 1 
continueda8of paffiw, on the feft fudden occafion. 3 fc* JfJ# ‘ 

inft. 51, 55. . B. f'i c. And .if two perfens; who jlrat'iBWPi.u feken m «tey With asmte peteb 
have formerly fought on malice, are afterwards to all w)fe^4hd tnehnibind draws his fwoiri and pr^my kilts 
appearance reconciled, and light Main. on. a frefe quarrel, rife colter ; te i* a juft provocation, and makes it 
and one of them is killed, it Ihall not be cpnftnied that vwqftd^hitr, I Vent. 158. Raym. aia. 
they were moved on the old grudge, unlcfs it appear by 
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• Punifknmt of manflaughttri, as murder, in particular cafes, 
by'faiute. 

Theft is manflaughtcr panxihable as murder, by fta- 
tute; By the i Jac. i. c. 8. If stay perfon fhall flab 
another, not having then a weapon drawn, or not ftricken 
iirft, fo that he dies Within fix months, although it were 
not of malice or fore-thought, it is felony without benefit 
of dergy : Hut this doth not extend to perfons tabbing 
others Jc dcfmdendo, or by misfortune, teV, with no intent to 
commit maiflavghttr ; and the fiatute relates to the party 
only, that a&ually gave the ftroke, or ftabbed the other, 
and not to thofb that were aiding or abetting. U . P.C. 
38. A blow given, or weapon drawn at any time during 
the quarrel, before the thruft or (lab given, is within the 
fiatute; and drawing out a piftol, and levying it a: the 
party killing, or throwing a pot, bottle, tzfr. at him, 
are within the equity of the words, having a weapon 
drawn. 5 Lev. 25 c, 256. So if the party killed have 
a cudgel in his hand ; clergy fhall be allowed. Godb. 154. 
And he that is oufted of Clergy by this Jlatute muft be fpe- 
ciallyijraifU'd upon it; though even then, the jury may 
f nd dhanjtaughtcr generally: for the fiatute makes .no new 
offimee, but only takes away, the benefit of the clergy, 
jwhich was allowed at Common law. U. P. C. 58, 266. 
The fiatute is but a declaration of the Common law j arid 
made to prevent the companion of juries, who oftentimes 
were perfuadfcd to believe, thjat to be a,pro vocation to ex¬ 
tenuate the crime of murder, which in law. was not. Kcl. 

5 5. And on the fiatute v Jac* 1, of Stabbing, it ha* been 
ufual to prefer two iridi&JneiUs, one of murder, another up¬ 
on this ihture, Aft&putfbe prifoner to plead to both ; then 
to charge the jury, firfi* with the indictment for murder, 
and if they find it uot to be that crime, to inquire on the 
other bill, becaufc if convicted of either/the offender is 
excluded ills clergy. 1 Hsle'sHif. P,C. 468* 

Of accidents happening, from two feffing playing together. 

Two matters of defence play at hand-fword,; and one 
wounds the other, ofwhkh he die*, it is only manjfkugh- 
ter; and it is {aidnpt to be felony where they; play; 
by the King's command, for that they pjay by con- 
fent to try their manhood, and may he the hotter able 
to do the King fervicc upon eccafioru 3 I*fl* 56, 160, 
Dak. 352 Hsk 134. When two perfons play at foils, 
and one kills the other, it is mapjlaughter. H. P* C. %t, 
57. Though if one kill another at wreftling* or ihooting 
in bow and arrcW at bats, C &c t this will not be man- 
Jlaugbtcr in the offender. Kekx. i6S. Thefc lall cafes are 
without an ill intent. 

Of imonftderate a&s, without mil intention, from ntibich 
the death of any one enfues, Et e centra. 

If one fhoott off a gun in a highway, or throws a 
ftone over a wall, in a place wher$ people often meet, 
and a perfon is killed; or at anothet in play, and kill 
him ; if done, without any evil hnentiori/ U munjlaugh- 
ter. 3 Inft. 57. But if 8*1 unlawful ndLofe done with 
an ill intent, and the aft is deliberate, if dehth happens,; 
it is murder, B. P. C. 32, 44. 5 hjl. nx. 

A perfon Ihoots at the tame fowl of another, which is 
an unlawful aft, and kills a ftandcr-by, it is murder: 
if he be fhooting at a hare, wild fowl, and not qualified 
to keep a gun, or to kiM game, it is manfaughter ; And 
where he is qualified to keep a gun, it is only chancemed- 
*Jey. 3 Jif. 59, Though [n cafes ofthis nattire; it ought 
to be confidered how far the unlawful aft, <Jpth tend imxncr 
diatcly, or by neceflary confeqtience, to ftije injury of ano¬ 
ther. B. P. C- $U ,Kek 117. A tekfi drives.his carl 
carelefly, arid it goes over a child in the ftreet; if he fee 
the child, and yet dalve upon him, it ismtirder; but if 

f he faw not the Child* law matfaughifn Arid if fychild 
run drop thp w*y* mi t&e cait rriiaa over him, be¬ 
fore it is ppliMe tb/riake a ftop, it is per inforluniw. 
l Half's ifjfl. P.gh See. thancem^dlep and Mur¬ 

der. 

filpanfleatfug or The forcible abduftion 

or ftcaling away of man, woman, or child, from their 
own country, and felling them into another, was ’capital,. 
by the Jewijh law’. Esfsd. xxi, 16. S p by the Civil law 
it was punifned with death. Ff. 48. 15. i. The ^Com¬ 
mon law of England hath puniflied it with fine, impri- 
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fonmenti and pillory. Raym. 474. 2 Shonti. %z u Sim* 
47. Comb. 10, and ‘vide St at. 11 £jf 12 IF, 3. <r, 7, and 
Black Com. 4/^219. 

^ 9 atifum Capitate, The manor-houfe or mmfe, or 
court of the lord. Kennet's Anliq. 150, 

BpatlfUftl and ^afura, Are ufed in Dmefifay and other 
ancient records, for Manjiona *vel habitacula villi corum. 
Cowell. 

Anciently a farm. Setden's Hif. of Tithes, ; 

pug. 62. 

jflpautoa l^csbttcrf, The manfe or houfe of rcfidence 
of the parilh-priefl; being the paribnage or vicarage-houfe. 
Parecb. Antia. 431. 

^antbeot, (from the Lat. Mamas, a nag, and Sax. 
Theog, i. e. Thief) Signified, anciently, an horfe-ftealer. 
Leg. Alfred. 

OfymUlt, Is a long robe; from the French word man- 
teau, mentioned in the Stat. 24 H. 8. c, 13. 

BpanuaUa 3 ene 9 cfa, Were the daily difiributions of 
meat arid drink to the canons and other members of £*- 

tbedral churches , for their prefent fubfittencc,- Confuc- 

tudtnem , &c. qua cnnonici & alii bmefeiati feu citrici ca* 
thedralium , & aliarum collegiatarum tcclefianm . dif riba- 
tiones qu& m anualia beneficia nuncupantur, iAc. Lib, 
Statutor. Ecclef. $an8:i Pauli London. MS. 

^nualio J^hcofentta, Is ufed for fworn obedience, of 
fubmiifion upon oath. Henricus de Teifdale RcSior Ecekfuc 
de G. fecit pro. ilia Domino Johanni Archiepifcopo Ebor. Ma- 
nualern Dbcdentiam apttd Rbor. 11 Kal. Must I to z. Ex 
Kegiftr. Ebor. “ 

^muca^tfo, A Writ that Ees for a man taken on fufpi- 
cioti of felony^ &c. who cannot be admitted to bail by 
the IhOflft or Others Wing power to let to tnalnprije. 
F. N.-.B .',-£%$•' 1 „ : 4 ' 

(MPmstlis) Signifies what is employed/or ufed 
by the bumf, add whereof a prelent profit may be made: 
Asfuchathi^gin the mtnstat occupation 0^one, is where 
it is a^ually ufed or employed by him. Stawtdf Prcrogv 

54 * ' ‘ , 1 1 

' A commodity produced by the work of 
fkc hand ; as cloth, t$u Merck. Did, All perfons may 
work in mamfadures of hemp, or flax, or tapeftry. 15 
Car. 2. c. t$, Provifions again ft frauds in the manufac¬ 
tures of woollen, linen, and Iron. 1 Am. Stat. 2. c. 18. 
13 Gee. 2. c. 8. Workmen in the woollen manufactures to 
be paid in money only, c. 16. Penalties on ma- 

mfaBmntj in leather tmbeziUing their work. \ 3 Geo, 2. 
c. 8 V Mattufa&urers in leather fiiati be paid their wages 
in money>.. Mid- Kegulidons of the mamfadurers in 
woollen* linen, irpri, leather, 45fr.^and for the payment 
of their Wages. 22 Gw. 2. c. 27; Penalty on reducing 
manufisduteffMt of the kingdom, and on exporting uteo 
fils of the filfc a »4 Woollen vmmfadores. Stat. 23 Geo. 2. 
e. 13. By/elife Stat. 22 Geo . 2, c. 27. Any perfon 
employed in Working up any woollen, linen, filfc, 
leather or iron manufadure, who fhall purloin , im- 
bsxil, feerett, fill, pawn, exchange, or unlawfully difpofe 
of any of the izikterials, fhall be committed to the houfe 
of correftjop for fourteen days, and whipped; and for a 
ftcond offence to be committed for not lefs than three 
weeks, and Whipped., The^receiver to forfeit 20 i. or be 
whipped; rind for a fecond offence 40/. or be whipped. 
See Labourers. See Black. Com. 4 V. 160. 

; j^ailUltlifBon. {Memmijfo) Is the freeing a villein or 
flave out of bondage; which was formerly done feveral 
ways : Some were manumititd hy delivery to the fhcriff, 
;.ana proclamation in the county, tye. Others by charter 1 
one way^Of Mmumigiod f Vtt& to* the lerd to take the bond- 
man by tlip head, utidfay, Twill tha^ this man be free, and 
then Sievingout of hit hands. And there 
was a manvtotMty hmpjli^d ; when the lord made an obli¬ 
gation for money tbthe bondman, or fued him 

whell he futt, fefr. The fonii of ma- 

ja the time of Will. 1. called The 
Cotfiti.r&*' jf •'l,P|'let down.—— <—Si quit 'velit /erqntm 
fuum fqpfye^fradut turn vicccomitiper maoum dex¬ 

trous > ttP'fhno pomitaiu, quictum ilium rlamarc debei a 
mojkriwfcjis* per nunumi/fioocni, & ojhndateilihe- 
■rai pdftds tf Htias? & tradat tilt Itbera arma , feilicet lan- 
Ctam gladiuto, If dcinds liber be me rft.itur. Lamb. 
Archai* f*6, " 

7 l U 9 4nt| 
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g^nu Opera, Stolen goods taken upon a thief, appre- tnflance of his Queen j and ittflead thereof a maik was 
I’foci in the fadt. Sec Manntym. paid to the lord by the bridegroom ; from whence it it 

^'UiUOpcra, Cattle or any implements ufed to work denominated marc bet a mulieris. Sec Black. Cm. 2 V. #3. 
i u ha (bar dry. Mon. Angl. tom. 1. pag. 977. Bleta. lib . and tit. Maiden Rents 

c ,l p. 52* tfjhtrcWare, Td adjoin to, or border upon. Cowell. 

il^iniipaftus. Signifies a domdlick ; $<rpt obvenit in Jftjtorculus, A hammer, a mallet.* Id. 
furt’xji dialef/o, pro famulo Jirviente domejlico. Spelm. alias Mawarden in Herefordfnire^ its meadow 

He Ihall be culpable as of a thing done by one of his and pafture how provided for. 3 Jar. 1. c. ii . 
family, or by his own hand ——Brat tulpabilis ianquam 8p&teB. Sec Horfes. 
de rnrmupafto. Leg., Hen. cap. 66. Iftjhivefoal, Sec Marjball. 

< 3 l£.mup;S, A foot of full and legal meafure. Cowell. (Fr. maret, a fen or marfh) Signifies 

Canute, {cole, mclioro) To till, plough, or manure niarihy ground, overflowed by,the tea or great rivers, 
land, Liit. Did. Co. Lin . 5. 

flj&imm, Was anciently ufedfor an oatb K and for him Marinating, A mariner or foam an : And mqrimm - 
that took it as a compurgator. And it often occurs in rum capitanrus was the Admiral or warden of the ports ; 
old records; Tcrtia, quarta, l$c. inarm jurare ; that is, which offices were commonly united in the fame perfon • 
the party wan to bring Jo many, to /wear vpitb him, that the wofo Admiral not Coming into ufc, till the latter end 
thy believed what be vouched was true : And we read of a of the reign of King Ed. 1, before which time the King’s 

woman accused of adultery ; Mulieri hoc neganii purgaiio letters ran thus:- ~Rex capitaneo marinariorum %? 

fexta manu extitit indicia, i. e. (lie was to vindicate her tijdem marinariis falutem. Parocb. Antiq.^n. 
r eputation upon Hie teftimony of fix compurgators. Reg. 

E cl. Chri/i. Cant. If a perfon fwore alone, it was 0 - Who accountable for lofes. 

pria maim & uni- a. The life of this word came probably The mariners of a flup are accountable to the maftW ; 
from its being required at a perfon’a hands, to juftify him • the mailer to the owners; and the owners to the merchant 
ivdf; or from laying the hand upon the New Teftament, for all damages by negligence, or otherwife. Lex Met- ' 
on taking the oath. rat. or March. Cowp«n. 66. It has been held, that if 

si^tinuo tttf biac 9 infititac homines. Men of a goods arc iioleh from a matter of a ihip, whilft his (hip is 

mean condition, of the loweft degree.-- £/ plurts me- m the river of Thames* he is chargeable y though not when 

due manus quos ex jujlis raticnabibbus caufu Rex pater he is gone out of the realm, for a robbery committed at 

ex hatred aver at. Radulpbus de DiCctO fub anno 11 72 ,- fea .* But It is otherwise adjudged, where it was proved 

Inferioris Sc infimio manus homo. Idem Jub annis 1138, there, was no negligence in the matter. Mich, %% Car 2 
1185. f t Mod. Rep. 85. 

Sl^anutcticntfo, Is a writ ufed in cafe of maintenance. ; ; 

Rig. Orig. J'oL 182 SM89. See Maintenance, WbatJubjeRs a mariner , to ihetofs of bis wages. 

i^attUJOjtk The price pr value of a man’s life, or If a mariner be hired, and he deferts thefervice before 
head ; for of old every map was rated at a certain price, the voyage is ended, by the law marine, and by the Corn- 
according to his quality, which price was paid to the lord mon law, he ihall lofe his wages: And if a fliip is loft 
in fatisfa&ion for killing him. Cowell. , by temped, &c. the mariners lofe their wages, as well as 

^aps anb Prints. Sec Books. And 8 Geo. 2. c. 13. the owners -their freight; and this is to oblige them to uje 
fl^ara, A Mere, lake, or great pond, that cannot be tfcir utmq/V endeavours to preferve tbejhip. Leg, Qkron. 

drawn dry. Mon. Ang. tom. f. 666. 'l Sid, 179, 

& mmerium de Bolynbroke, cm joke , mara & marifeo. 

Paroch. Antiq. x Provi/on for a wounded mariner*. 

£t$arcfl, A certain quantity of money. See Mark . Where a mariner is wounded in the fervicc of a fliip, 

M«WCatU, The rent of a mark by the year, anciently he is to be provided for, at the charge of the fliip; and if 
refcived in leafes, b'c. Bt mum marcatum redditus dc % his illOefs is very violent, he lhall be left alhorc with tie- 

&c. Mon. Angl, tom. 1. p* 14 *- cdfery accommodations, and the Ihip is not'to flay for 

&?.ircb» Earldom of, grants of its lands are to be under him; if he recovers, he is intitled to, his full wages, 
the Great Seal, 4 Hen. 7. c. 14. , deducing what the mailer expended for him/ Le?*. 

or : llo;O0 Ratchets, Were thbfo noble- 01 . c. 7, * 

men that lived on the Marches of Wales or Scotland.; who 

in times paft (according to Camden) had their laws^and Of the recovery of mariners wages, and other matters, re - 

potcjlatem vitae, fScs. like petty Kings ; which are a bo- , lative thereto. 

lilhed by the fat. 27 H. 8. c. 26. and j Ed. 6. a id. The Common law liath jurifdiition for mariners wages; 

In old records the fords Marches of Wales wm- ilylrd arid; in the Admiralty they may all join, 1 Vent. 146. 
Mvrchianes de Marchia Wallisc. See 1 cj 2 P, (J M. Perfonating mariners arid receiving their wages,; and 
r. J ?. t , fetters pf attorney, ^r.^r falfly taking odffettrs 

S^tcftcri, (nui^chia, from the Germ, march, i. e. limes, of udmimflratton, for the receipt of feamens wages, in- 
or hom the Fu marque, viz. Signum, being the notorious ours a foyliMurc of 2po l. &c, Siat. 9 & iCy W o. 
diflinaion fotween two countries, or territories) Are the c. 41. A late aft hath, ordained. That no matter of a 
limits between England and Wales, or between us, and Ihip ill all retain any, foam *n or fri^rinerj without aeon- 
Scotland ; which lalt are divided into U'cfi and Middle trud; in writing for hivS wages, on pain of forfeiting 5 A 
MarAes. 4 Hen, 5. c. 7. 22 Bd. 4. c. 8. ' *4 ^ w; 8. And if a mariner refufe to profceed afterwards on the 

a q. And there was formerly a c^yrt called the Court of voyage, he fliaU forfeit his wages ; and oh complaint to a 
the Matches cf Wales, where pleas' of, debt or damages, julHce of peace, he may commit the offender (to the houfe * 
not above the value of fifty pounds, We tried and deter- ofcorre^ion, to be kept to hard labour, not exceeding 
mined ; and if the council of the Marches held Pfe a & r i&cd Alfo mariners abfenting from flitps, incur 

debts above that fom, ise. a prohibition might b* awarded, a forfeiture of two, days pay, fpr every day’s abfence, to 
Hill. 14 Car. 1. Crc.Car.^ 4, \ ; the ufc of'Greenwlcb holpical; and leaving the famebe- 

^arcbet, (marebetun) Confuttudo peamidH^ in munch fore difebarged in writing, forfeit one month’s wages : 
pi arum fikabus mar it andh. Brail, lib. z, gap,#, Thfe But thisniall-not debar any marinef, belonging to scnier- 
cuftom, with fom? vacation, is obforved in We parts of chwf : mp, from entering info tflb Kirig’s fervicc 
England and Wales, na ,df.» an Scotian* mid the jl?eV<?r : :Oh arrival ‘Wny W, the\nafler is to pay Ms 
Guernfiy - And in the manor cf Dincvor bi tbe ct>urrty of: foen foefcwa|(;> in thirty days, or\t the time of their 
Caennctrthen. every tenant at the marriage of his daughter, (deducting the penalties ifi^pdferj) on pain of 

pays 10 j» to the lord, which in the Brltijb language i* ;«©/,’ I Geo, 2. e. 36, No perfons 4all pay, to 
called G ivabr Merched, A e. a maid’s fee. The cuftqm nhy mar/ncr Or common feaman, for a certain time ‘ by 
for tffo lord to lie the ftvjl night with the bride ofhiyte- or means whaefoever, nor may any foeh mariner 

uant w;r, very common in Scotland, and the North of Eng- Tafce-, mpra wages, than after the rate of u s, a month 
land; But it was abrogated by MaL om the Third, at the op paiq of forfeiting t-eblc the value of the Tam agreed • 
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but this extends not tp feamcn hired in voyages, frotn any 
parts beyond thefeas, to other parts there, or to Greet 
Britain, by 14 6V& *. c. $ 5 . 

Provifions far Jhipnvreckedfeamtn, See. 

Makers of Brit ip and Irijh (hips, trading to the chief 
ports of Spain, are to pay a certain tonnage duty, to per- 
fons there pn the freight of goods and merchandife j as 
a contribution for relief of feamen fhipwreckcd ; and other 
diftreffed fubje£l$, tAe. 9 Gw. 2. 0 25. 

A like duty to be paid by all mailers of veflelc, (Ac. 
going from any part of his Majedy’s dominions to Leghorn, 
For relieving mariners that are Ihipwrccked, and taken in 
war, by flap xo Geo. %. c. 24. 

0 /exemption from prejfmg , and relief of feamen s widows and 
obi Id rex, &c. 

Mariners ferving in 1 merchant (hips, exempted from 
being prelTed into the King’s fervicc, lor two years from 
their firit going to fea, ana apprentices three years, (Ac* 
By th tfflat. ?.o Geo, 2. r/38. for the relief and fupport of 
‘ ifed and dtfal^]c4 feajnen, and the widows and chll- 
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drfn offuch as (hall be killed, flair, or drowned .in the 
merchants Service, reciting that there ft nb penflon for 
feamen difabled, (Ac. in the merchants fer.vke, and that 
they are willing to allow flxpeace per month out of their 
wages for the relief of fuCh as (hall be difabled, (Ac. and 
the widows and children of fuch as ihalL’be killed, (Ac. ■ 
:t'corporation i? creeled, by the name of the president and 
governors for the . relief apd fti^j>or: of, (Ac* wl^o m$y 
purchafe lands for buildiog^m hofpital, and are to pro- 
vide for (lift bled' ft^pjen therein, and to allow pennoni 
to fuch as they (halj think proper, their widows and chil¬ 
dren. Seamen, who have not fenfed fivx? years jh the 
merchants fervice, and contributed flxpfcnce per month, 
not to have anv benefit of this ;H&* Seamen in themer* 
chants fervice to pay fixpencc per month, and t^e tpafler 
of the mipterretam the fame, dutofthexr payj and pay, 
it over to tlie receiver of the corporation. Mariners in 
the Eaf-India company’s fcrvjce, are exempted frbxfi the 
duty, and excluded the benefit of t|xis &&• Sen 1 j typf 
2. c. 17. Aud fee Nmy. ; 

ffiarinerp, Wandering up $nd fflqwo, and whd (hall 
not fettle thcmfelvcs to work, pr have not a teftimonkl 
under the hand of a juilice, (hewing where they landed, 
*md whether to go, (At* Or having fuch teftiponial, 
if they exceed the time limited more than fourteen days; 
not being Tick in their paflage homey (Ac. it is felohy by 
the ftamte 30 0 ify c. 17. But if they cannot for 
want thereof; the two next jufticcs, upon theft comblmnt 
(hall take order that they may be.provided of wjxki or 
otherwife may tax the ivhole Jiundrcd, tilhrdfcf (hall 
be had. St at; $if And' everyparilh may be charged 
for relieving mariners, for maij^d foldiers j and they 
(hall be relieved by the triafyrpr ' 4 ? 

Eliz, f. 3. $«e Black. Cm. 4 V, iGj* '* . 

tigtaf ftte JPOfCCO, While on (hojtf Mflltted and fub- 
' ieaqTto Martial law, and to be jfuMe^ with quar¬ 
ters, 'faff. 23 Geo. 2. c. \i. 29 Geo. a. 30 £>, 

2, C, If. , , . ' ' ‘ ■ ' , 

jflparitttt, p * word ufed in 
fignjfip* paius T or locus fieludrflts, ft 
ground. 

tenant in./rank 
he is, deforced by 

daughter in marriage* See GfanviM’JnMo ftidojafrigtiitr 
des fetmdtim leges RmAults, fitun 4 SBtf^\^raftk:f^eUafur 
dot, id quod rum mlitrs daiw viro t : 0 fd*flgartter , dicitat 

maritagium* ri 1?. .... . V,'?'■/. v , . 

Marrtqgitim, Or nyfrri^** fltiftly litkhni'' xs that right 
which th? lord of tlp fcc had, to maJrry tlte daughters of 
his vadhit nftur p,,''death ') Qtlieri" tell was th^t 
profit >vhich miafK accrue to the lord. by the inarrsage of 
oji.e unber age, Aho held his lands of him by knights fer- 
vice. This felpas pUtija ^ the Hafenth of Merfon f e. 7. 
Maritagium 'tjjpgm tyfaxiiitm, 

baberc, To Wc the frbe difpojal of >h-I 
heii4 in marriage, 2 favour fcrtuued by the Kijlgs of j 


England, while they had the cufiody of all wards or hevs 
in minority. Cowell. 

\ i^arftime, {maritmus) Signifies fea aifairs: any thing 
belonging to the fea. 

S^aritxma Sttglia:, The profit and emolument arifing 
to the i^ing from thp fea, whith anciently was colk&cd 
by flieriffs; but it was afterwards granted to the Lord 
Adririral. — : ■■■■■■ Richardus de Lucy diiitnr pbere rnariti- 
main. Anglhe, Pat. 8 //. 3. m. 4. 

(marc a, Sax. me arc.) Of filver, is now thirteen 
Jbilliqv and four pence t I’ho* in the reign of lien, i , it was 
only fix Ihillings and a penny in weight ; and foine were 
coined, and fomepnly cut ip ftmdl pieces; but thole that 
were coined, were worth fomething more than the others. 
In former times, money was paid, and things valued often¬ 
times by the mark ; jfjjtgnaviwus Begin* pro dote fua milk 
marcas argtnti anmatim* 13 j, 4 d. com put at is pro mnrea, 
Patw. 3 fob. m. 17, We read of a mark of gold of eight 
ounces, of 6 L in filver 5 or as others write 6 /. 13 s. <\ 
Stow s AnndL %%. But. Mag. tip*. Atm. i Men. 2. 

if atis to tiffoono. Is what afeertains the property or 
goodoefs thereof, And if one man ihail ule the 

mark of another, to the intent to do him damage, a£Uou 
upon the cafe lieth. % Cro, 471. A penalty u inflfelcd 
in this cafe, by 23 'E(iz. c. 8. 

i^S 4 tlltt, (mercatus, from mercanfa buying and felling) 
Is he liberty by grant or prefeription, whereby a towp i$ 
enabled to fed up a$d open Jbopt, ts%\ at a certain placa 
thercin, fbr guying and felling, and better provifion of 
viftu^lh as the febjefi) want^th; it is left than a fair j| 
and ufeljly kept bnc^ or twice a ^feek. Brad. lib. z\ 
£fp. 24^ 1 jfajit 220 .., Abd, atfiording to fira&o% one» 
inarfcet, ougfit io bp from another S(x {meat {vet 

miUidrl) $t\dfatd*dmt £# teniqm partm dmidiat If onq 
hatha market by chaner or prefej iption, and another ob T 
taini : a m%ric«t tyu it, tq the m(mcd of tUet fytppn the 
owner of" the former may aybid 1 Ivfti 46^. Alfa 
Where a fixah hits i ia?V or market, and one eredls another 
tp hjs prejudice, an aiiitra will lie: And fo iris faid of a 
ferry, % Ball. 140, 1 Mod. 69, ' 

The (fair or parke| is taken for ffie place where kept; 

I' And formerly it was cuftomary for fairs and markets to bo 
keptvon Sundays *, but by flatutc 27 H. 6, c. 5. no fpir o* 
market tp be kept upon any Sunday, or upon the feafls of 
the Ajcenfct?, Corpus Cbrijti, Good Friday, $l Sainfs, fc>Yi 
except for neceflaty viflusfls, and in time of harveit: And 


rr * Fw r * ““ 7^ r V: ^ 

or locus peludrftsi a . ntarfliy ¥ 

per brfnltetti, IS' 1 ' ’a .Wit for the 



/ plight riot tor be held tp nhurch yards, by 13 Ed. 1, 
ri fi./,' rill fkur4 .are matketa: And there may be a market 
without an Owner; thb’ where there is an owner, a butcher 
canfipt prefcribe k tp fell meat in his own houfe upon a mar¬ 
ket day'^i'^'r market muft be ii; an open,place, where 
.the owhur:'m v h^ve the benefit of it. 4 b/ 1 . 272. 
No market, be held out of thy city of London within 
feven mjle^riTho’ all butchers, vjSftnailers, t/c. may hire 
flalftYtbd'flind.ings in the markets there, arid fell meat and 
proyftfou!^ prt four days in a week,' &c. Cit. lib, 101. 
In the couft^ty, thingn fold ip the markets are to be in the 
ufual place' appointed for the faie : But in London every 
Jldp is a markstcvert, for fuch goods as are put there to 
fold , by the, trade of the onvncr ; tho’ if the fide be in a ware- 
houfe, and hot pablickly in the (hop, the property is not 
altered* 5 fyp. 83, Moor 300. Scdqu? Sale upon a Sunday, 
thoMn a fairpr market, will npt aluer thf property of fhU 
thing (old^. This iheans as tb gOods flolen, and not the 
property of the perAn felling^ a^d which he hath not any 
legal authority to’felj; iH §& ferfons that^wcll in 

the 'CountryI?y 4 . wtail in a marke; 
town,' fut iq may fell goods 

ingroft jhetp f ‘: • 

AH contra(% for;,any thing ry;epdibfe m markets L .. 

fliall be binding, . iinddiles alter the proj>crty, if made ac¬ 
cord ing to lulfowmgtulei, viz. 1. The fab* is to be 



\ f \ ^Wixrvuvo; to bar a third peifim of LL right. 
"Xs ''^;hejtC l,1 fe:'|b';|eand a comradl', by peribns able 
■'Sm COP htito&L it "file cofltraCt mud be originally, and 
Wholly in the market overt. 7. Toll ought to be paid, 
* ‘ wfi-re 
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where required by ftatute, be, 8. The fale is not to ae | 
in the nighi, but between fun and fun\ (tho* if the fale be 
made in the night it may bind the parties.) A fale rims | 
made ihail bind the parties, and thofe that are Grangers, 
as have a right. 5 AV/. 83. 

But it (hall not bind the King, for any of his goods 
fold in market overt; tho’ regularly it bindeth infants, 
feme coverts, men beyond fea, and in prifon, perfons Non 
eo/xpcf, be. 2 Inft. 713. And yet if a fale be made by an 
infant, or feme covert, where they appear, or are known to 
be fuch, (except by a woman covert for fuch things as ihe 
ulually trades for, by her hufoandV con lent) it bindeth 
not. 5 Pep. 83. Sale of goods ftolen in London to brokers, 
be. alters not the property, 1 Jat. i. c. 21. And the 
Jlatutes which ordain, that toll-takers (hall be appointed 
in markets and fairs, to enter in their books the names of 
the buyers, fellers, vouchers and prices of horfes fold, i 
and deliver a note thereof to the buyer, be. fecure the 
pioperty of ilolen horfes to the owner, although fold 
in a fair or market, if he repays what was bona fide paid 
for the horfe. 2 tS 3 /’• & M. c. 7. and 31 Eliz, r. 12. 

Every one that hatn a market, lhall have toll for things 
fold, which is to be p.iid by the buyer, and by ancient 
cuftom maybe paid for Handing of things in the market, 
tho* nothing be fold ; but not otherwife : A piepowder 
court is incident at well to a market as a fair 5 and proprie¬ 
tors of markets ought to have a pillory and tumbicl, be. 
to punilh offenders. 2 Inft. 22 I. 4 Inft. 272, 1 Inft. 

281, Keeping a fair or market, otherwife than it fe 
grained, as by keeping them upon two days, when only- 
one is granted ; or on any other day than appointed ; ex¬ 
torting toll or fees where none are due, be. are caufes of 
forfeiture, Finch 164. And if a perfon erefb flails in a 
market, and does not leave room for the people to Hand 
and fell their wares, fo that they are thereby forced to hire 
fuch flails, the taking money for the ufe of them. In that 
cafe, is extortion. 1 Lit Raym. 149. 

)2$atllct*C0tDn0, penalty on perlons living in the coun¬ 
try, and felling by retail in market-towns. , 1 b 2 P.b 
M. c, 7. 

or 3@arfeetgclti, Signifies toll of the 

market^ the word Ztld denoting a payment->— Et 

valent pec ann. le ilrtteward b U markctzeld, xviii's hi 
omni terra pertinen , ad honoretn de Haulton. Ex Cod. MS. 
in Bib/. Cotton* 

Was a penny anciently paid at the town 
of Malden , by thofe who had gutters laid or made out of 
their houfes into the flreets. Hill. 15 Ed. t., > 

&Jarlbo*cii£fe» The honour of VToodftoekjgptX ted to the 
Puke of Marlborough in reward of the vitlbry at Men* y 
brim , be. 3 4 Am. c. 6. The honours fettled upon 

his pallerity, 5 Ann. e. 3. An annuity from the pod- 
office fettled on the Puke of Marlborough, 5 Ann. c. 4, For 
paying the arrears due' for building Blctiheim-houfe, t 
Geo. 1* ft. 1. e. VZ*fe&. 34- * 

±3jhirlc, (maria, from rhe Sax. margel, i. e. medulla) 
Otherwife called Malin, is a kind of earth or mineral } 
which in divers counties of this kingdom is ufed to fer¬ 
tilize land. 17 Ed. 4. eift. 4. 

^rleberge, Statures made feferc, Hen. 3. 
^atUiimn, or sllparicium, A mane pit.— *—Seiant 
quod babcant liber tat cm in mJt$Ieriis* ^jfe. Etquodcopi- j 
ant marlani ad t err am fuam marlwid. , Chari* Eogpr de la 
Zoucb. - 1 

Jerque, (from the Saxon mearefi lignum,) Itfe ufe | 
the word in the fame fenle to this day, when we fay* 
Give fuch a thing a mark or fign ; but til oujijfec^dt 
tutes it fignifies as much a? reprisals, as i*r l&k j; J 
cap. 7. where marque and rtprifals atfe ufed sn ^doj^tna J j 
and letters of marque arc found, in the fame 
in the fame chapter. Cowell. 

The law of marque in what cafes to be ufedy ifJfrLfr \ 
ft. 2. e. 1 7. Letters *of reoueft and fetters ot marque i 
ihnll be granted by the Chancellor to thofe that -are 
grieved againit truce, 4 Hen. 5. e. 7, Goods takendn 
board enemies (hips, to be lawful prize, though belong- j 
ing to foreigners in amity, 14 ^ cn * £ - 7* Sea foprijaL, 
Sec Black. Com. I 238. 

^arqueCfii or Sjlp.uqUtfl, (Marchi0) L now a title cf 
honour before an Earl, and next to a Duke: And by the 


opinion of Ho toman, the name is derived from the Gentian 
March, fignifying originally Cujhs limits, or Comes b‘ 
pr<rftdus limit is. In the reign of King Rich. 2 . came up 
firit the title of Marquis, which was a governor of the 
marches; for before that time, thofe that governed the 
marches were called commonly Lords Marches, and not 
Marqucftct, as judge Doderidge has obferved in his law of 
Nobility and Peerage. Seldon's Mare clan/, lib. 2. e. 19* 
A Marquis is created by patent ; and anciently by ciu&urc 
of/word, mantle offt ate, (He. 

(maritagium) Is a civil and religious con¬ 
trail, whereby a man is joined and united to a woman, 
for the ends of procreation ; and fignifies not only the 
lawful joining of a man and wife, but alfo the interefl of 
bellowing a ward or widow in marriage, in our ancient 
law. Magn. Chart, e. 6. 

Maritagium is like wife applied to land given in mar¬ 
riage ; and that portion which the hufband receives with 
his wife. Brad. lib. 2. cap. 34. Glams, lib . 7. c. 1. 
In this fenle there arc divers writs, De maritagfy, (He. 
Reg. 171. ’j, 

^ There*# further a term called Duty of Marriage , h^ni- 
- tying an obligation on women to marry ; who formerly 
bad lands charged with perfonal fervices,Jin order to ren- 
der them by thetr hufeands. ftnvelL 

Marriage is generally the conjundion of man and wo- 
man,in a cortllant fociety,and agreement of living together; 
'till the contrad is difTolvcd by death or breach ot faith, 
or feme notorious miibehaviour, deflrudivc of the end for 
which it was intended. It is one of the 1 rights of human 
nature ? and was inflitutcil in a date of innocence, for 
preservation thereof: And nothing more is requifite to a 
cum pleat marriage, by the laws of England, than a full, 
free, and mutual amfent between parties , not difeblcd to 
enter into that date, by their near relation to each other, 
infancy, precqmrad or impotency. 

As to . the foleranizatioii of marriage, this is regulated 
by the Jaws and cadorns of the nation where wc relide; 
and every ftate allows fuch privileges to the parties as it 
deem* expedient, and denies legal advantages to thole 
Who refufe to felemiiize their marriage, in the manner the 
iUce requires ; but they cannot diifolve a marriage cele¬ 
brated in another manner, marriage being of divine in- 
ftitution, to which only a full and free confent of the 
parties is nocdTary, Before the time of Pope Innocent III. 
there was no folemnization of marriage in the church ; but 
the man came to, the houfe where the woman inhabited, 
and fed her home t6 his own houfe, which was all 
i the Ceremony thCn ufed. Sec x Roll. Jbr . 359. 1 

Sid, 64. 

Marriages by Rmifts Priefts , whofe orders are acknow¬ 
ledged by fee church of England, are deemed to have the 
effefts of ,a legal Marriage in feme inflancCs; but marriages 
p ought to be fefemnijsed according to the rhes of the church 
j of Engfa^fy to inritfe* to the privileges attending legal 
marridgif is do^r,. thirds, be. And by "fee 
popifit reettfanfalconvi<a, married otherwife than ySsrd- 
mg to the Orders Of-the church of England, fey 1 minfler 
lawfully .aufeorifedr and in feme open church, be, feall 
he disabled, the. man to l be tenant by fee curtefy, and 
the woman to > claim her dower, jointure, or widow’s 
eftate, [ 3 fete, t. V. 5. >• • 

* Marriage at Common law, is ekhtr in righf, or in pof- 
fefllon .5 and marriage defuBe, or in reputation, as among 
Quakers, is allowed to be fefficient to give title to a - 
perfonal eftate. 53. W/ Inft. 59. But in 

fee cafe of a IXjNtter, married\o a woman by a mintfter 
Of, fee congregarion, who was not in orders 5 it was held- 
that when; a hufeand demands a right to himfeif as huf- 
batid, by fee Iccfefuflkal law, he ought to prove himfeif 
fehufiand by lkett Uny, to intitk hint to it ; And Wttwife* 
".flandihg-fee Wrfe% and fee cbifeitenVr this marriage, may 
••^titfe.fejemfelves to a temporal rig|t by fuch marriage ; 
;:yVt fee':%fe8ttd by fee repWtion of fee mar- 

•viag <r» :fele& h^r hafe. a fubftantial right\ And feis mar* 
a mm-, nullity, becaufe by ttt: law of nature 
.fee. : .0hfirad is binding ; for tho* the poftive law of maiv 
toetrrid^e to be made by a pricft,\hat Jaw only 
: mcikw\tb ,marriage irregular, and not exprefiy void. t 
;W/i, i 1,9. But thia L, in feme cafe?, altered by fee mar¬ 
riage 
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1 riagc a&, viz* z6 G(o» 2* t. 53, The fubftance of which 
foe infra* Marriages contracted between lawful perfons, 
being folemnized in the face of the church, andconfum- 
fciated, were declared valid, notwithftandiug any pre¬ 
contract, not confu mated, by fiat, 32 H, 8* c. 38. But 
this was replcaled by a & 3 id, 6. r.23. And all marri - 
ages foiemnixed by jufticcs of peace during Oliver** ufurpa- 
turn, were ordained to be good and valid, as if folcmniaedJ 
according to the rites and ceremonies of the church* Bm, 
i* Cat . a* c. 33. 

The marriages that are made in an ordinary courie, a?c 
to be by afking in the church, and other ceremonies Ap¬ 
pointed by the book of common prayer, 23 Ed* 6, e* & y« 
By the ordinances of the church, when perfons are to be 
married, the beams of matritnony ihall be published in 
the church where they dwell three fevefaj BmAme or holi¬ 
days, in the time of divinf ftryice | and if at me day ap¬ 
pointed for their marriqgii any man do alte^ge 
diment; as pre-contra^, conihtoguiftity, or affinity# partats 
not corifentwg, where under age, {yr* why thay iftbold 
not be married, (and beeome brand naitb fitfikired ft 

prove bj/ allegation,) then thefolemateafienmeft bedhft^ 
red unHl thc^truth is tried. fakrict* And no mtniiler Am. 
celebrate matrimony between any pffofta witljouta M 
-uity or Ueeau, .except ^ ^iMavfe been 

£rft publilhed as didf Cny dA 
Prayer, on pain of fufpenfionpfr rri^er’^i forfojsi in; 
numfter, under the like-penalty, Mn' ; ; 4 ojs^jperfena.'h 
marriage, who are fo liecnf8^at any unfea^bfiriiiieA, cut 
in any private place, Alfo On the;- 

of licences, bond is tb he tahenjf that therc is no, 


meats of pm-contrad >; cent 
• or controverfy depehdihgv tft any 
touching any contra# of marriagem 
with any o|her j that neither ofehem jite 
than is fuggeited; and that the iw^s,h 
sized in the parilh church where mt of f 
leih, or the church mentioned iftlb# Ufftj 
‘ hours ff tighd MlWffai i*$ 
likewise. made ke«$rA e*M 5 pf the 0 o 6 on 
that the man lad; at fuch a 

to marry. And at «0 them ~ s - 

ccnces to the contrary. 



... fuif 
pamas. 


hr hi tells to live cfafte,- aud feparate from the company 
of women, that they might with the more fervency at¬ 
tend the miniitry of the gofpel. 2 & 3* and 5 id d 

J2 m% %gi 

Aft perfons of the age of confent to marry, (viz* a 
maftoffburtecn and a woman at twelve) who are not pro¬ 
hibited by the Levitital degress, or otherwife by God’s 
law, may lawfully matryi i.c. fubjeato the regulations 
pf Ch. a. c* 33. but marriages made within the de- 
gyee% are inceftuous and unlawfuL 1 Inft. 24. 2 Injh 
084, -Marriage is forbidden; to thole who are of kindred 
ftwftj aBo between fuch as are kin in the tranfverfe or 
collateral line, soft// the fourth degree be paft . So in rc- 
fac# ofaf&mty, Which arifes betwixt thofe that are *wr- 
riid aadtbeJcindred of one of them, as between the huf* 
Jutod and tfwi relations of the wife ; but this prohibits 
mamdgi only td" the f erion* contracted, &c* for the cotf- 
fiftsof confanguinity io my wife, are of affinity to me 
oafr ft ,aitd not tq mp brothers, or children by a former 
; a SbeP'Abr. £*£» Thefon Ufa father by another 
wife; -mi daughter 01 a mother by another hufband, cou- 
fln g^pans, j.&ri may mem with each other: a mats 
ma y'im*Ai*hy his brothers wife^ or wife's ilflerj an 
unpk; hitpicee, an aunt her pe^ew, ©V, But if a man 
jMbA. hiflfet to wife, they Are baroh and feme, and the 
sBue m a<st bakardt,\riU a divorce. Lwit, e. i8> 20/ 
i htft* r bteUu Abr. 540, 557- 5 448* 

-A,lib«dli0imi a perfbn for amr^ieg hie 

-d^Admit fuggefted for a prohibition. 


and he had a ton by her, to whom 
‘ as hei^ to his mothers yet die 
? m annhi the marriage. And 
i pm .?£ prphibidon Was granted 
0d%drm$»* and b^ardiftng the 
■ jpavriUOa. the incek* 
tfyft.'i''ffipAfa mp not many hie 
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:.#S* IjBei'l ; .ft*rd daaghter » 8M to 
' •ffioit)' t it befog morally 
J ai one boro in wedlock, 
$*fodi«Fd doth sm foil under 
' ‘ lumV bm tuetdm, a mo* 
S Mod. 168. * 


marrying are fubjeA to ^Uli&rfoat^at 

riagu. Can. to*. . j 1 :, l 1 »■ 

Bat notwithlbndfog tbe cuoat ifi^cfumitiontd., 0m .> 
mum* effecially of perfont of .qtfal^^ 4 . 
their own boofes, 9»t of cawaucal houh* 4 » fo« ewafogi 
and Often folemfoaed. by others i» ocher t^nirchto, 
where one of the phrtfos livcs, wed lime irf dii 
fervice, .&"«• / 

Parl'on*, . yfoert or cutoto^^niimoiig/iyjr' 
nn ploying othArmmifleiii^,^ Iviahout 

banns of matrimony anrteidbgs.'VJ 
cence for the marriage Axu ha 4 AhA 
ioo/. the perfbn fb quarried i dA-j^ 
affikisfg knopiag it to be fo, jA 
35.^®td' :: by a fefimuenws 4 » : " 
confirmed s ami extends to nAift . r 
be, a pruoner so mtf 
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Wh <fc 

cOftatum is 
;:ib that if! 
on con- 
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vision he 
remain iuexacutioS^mgdi 

fefr. to jfo«. Mg. Bafoto thrfe ftatiWB, aiMaforma^ 
tion was CnWWfod ajdnd: cemdn paribus fofiew#bfo«»«< 
In procniing in t|agijft. r-^- 

banns or Ueedtos betw^n * . rnaid-fom^f Jfodn 
gentlnnaa wfo> *r» Mf j»%«Wi ‘ 
liquor j and «h*y www 
he oomnitted wi paid»: fog it doth 
marriagt coaU be;*afofo..f«d,... ; Ci*. " 

Mandat?*,*** fttfm&A In (m, 

tin ami- dvMfo 


with 
i not theft bp 
fjMs.we*h 
tioaumd bw 
wet* made, 
be lawful, ai 


umbieim thcri^t ftaiuw* wot# kebettef 



-■«.’ 

Air. ii6i. , / • 

l^hefe are j^ribu# wtduu the reafon of the prohibition 
of (few pot mAudonadg and muft be prohibited j 
: as { the, his daughter, the grandfon 

: ©A a 'Ak{lC ^*4 

k*!s, .-ta* by ^he Stat. 2S H. 8. c,y, are to 
&wk:djti\hm or without the Lemk 
$lM9 fpiritual Courts if they 
i&ptom Mf fts wittda thefe degrees. 

^oagbyim* fq wftmri f Aud it is fmd, were it not for 
tiiat ftatute,'under ito Obligation to obferve 
the , /Aid. When there is a perpetual 

impomnu? A imprifonment, fo that there can be 

no contet perfbns are pre-contra£ 3 ted ; a man 


Of . A w^ftan Wifr or hufband living, fcfr. in fuch 

;cafet the.tb ; be adjudged void, as prohibited 
by God's law- i M 235. 2/1^. 687. 

7 The werr/^eofamaatick, or one not Of found mind, is 
aifo now void, tjCep. t. a* 30. And aHho'matrimouial 
caufes have beeufora long tiae determmableinthe cede* 
fiafrical courm, tkty wme not ^ frbm the begmning, for 
” ^ ‘a# tdmmentary, were civil 

juriftB#bu of the civil ma- 
^d^ opgnifaiice of them. 

:«Pt efMMX' i«»- 

^udge As well of the 
as^sf ® firk contrail; and 
taw judges 
fouAetmtl,' as they do to our 




if Worries is alw^s to be tried 
1 i dr iA^uifition taken before 
[teWSto*. '6fr. /?r^ 3 ° 3 * /f 
J ftfttumliy in queftion, as in 
of marriage is to be tried by 
but in ft penonai action; where 
l&W.ia qutftiou^ ^ « triable by 
ajury 
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t jury at Common law. t Lem. 41. Whiter a \Vofcan 1 
it mirrlid, or (he is the wife of futh a per ion* is triable 
by a jury : and in perfonal actions it is, right to lavr the 
matter upon th efaB of the marriage , to make it ilroable 
and triable by a jury, and not upon the right of the mar¬ 
riage, as in real actions and appeals, i lnft. 112. 3 

SaU . 64, If the marriage of the hufband is in cjueftion, 
marriage in right ought to be, and that ihall be tried by 
certificate, 1 Leon . 53, But if on covenant to do fuch a 
thing to another upon the marriage of a man’s daughter, 
the party aliedges that he did marry her, Sifr. this ihall be 
tried per pais j for the marriage is only in iflue, and not 
whether he was lawfully efpoufed. Os. Cur. 102. 

Conditions againft marrying generally* are mid in law: 
and if a condition is annexed to a legacy ; as where mo* 
tmy is given to a woman, on condition that (he marries 
with con fen t of fuch a perfon, &e* fuch a condition h mid 
by the ECctefi&ftical law, btcaufe the marriage ought to be 
free without coercion ; vet it is kid it is not fo at the Com¬ 
mon law. 2 Net/. Air, 1162. Popb. 58, 59. z ML 
192. 

if perfons are married before the age of content, they 
may at that age difagree and marry again, without any 
divorce; tho* If they once give content when at age, they 
cannot afterwards difagree ; . and sphere they ire married 
before, there needs not a new marriage* if they agree at 
that age. ,1 Jbtft, 33. a faft* 18a. A man at the age 
of content, and the woman not;.or the woman of sage, 
and the man not; he or (he may di&greO to thc.««rr^r 
at the other’s coming of hge^O content, as Weil as the 
other, for there is a, mutual .power of difagreement. 3 
Infi. 88. 6 Rep, 21. x Danes* Abr, 699, A, woman 
cannot difagree within her age of twelve ye^rs, till which 
the marriage continues; and before, her difagreement is 
void. 1 Daw. 699. ThaVifa man marries a woman 
under that age, and afterwards (he within her age of con- 
tent, dilagrees to the marriage, and at her age Of twelve J 
years marries another; noW the drg marriage is abfolutelyi 
diflblvcd, fo that he may take another wife} for altho r 
the difagreement within the fcge of content, was not Suffi¬ 
cient, yet her taking another hufband at the age of;con- 
Tent, and cohabiting with him affirms the difagreement, 
and fo the firII marriage is avoided* Meor 575* 7)64* If 
after difagreement of the parties, at the age of content they 
agree to the marriage , and live together as man and wife, 
the marriage hath continuance, nptwith (landing the former 
difagreement; but if the difagreement had been before the 
ordinary, they could not afterwards agree again to make 
it a good marriage. 1 Danv Abr. {> 99 * \ 

If either party be under feven years of age; contracts of 
marriage are abfolutely void 5 but marriages of Princes 
made by the date in their behalf, at ahy age, are held 
good; tho* many, of thofe contrails have been broken 
through. Swinb. Mutrtmon, Cantr* 

A man contracts to many with A. and after marries A. 
whereupon A, fucs him in the Spiritual court, and fenteuee 
is given that he ihall efpoufe A. and cohabit with her, 
which he doth, and they have iflue, fuch iflue (hall inherit, 
tho’ there was no divorce from the marriage of M. , Moor 
169. 1 Dana/. Abr, 700% 

By the laws of England, where a mutual contrad of 
marriage in words 01 prefesti timecan be preyed, the 
EccleflalUcal courts will compel the parties to (blemmae 
their marriage* ahho’ either or both of ihem am warfisif ‘ 
elfewhcre, and children have bepn the frOit^s of it;'and Jhe 
children of fuch marriages art deemed '•b^|a|p<|si 
Seat, if Pol 192, If the contract’Is 
sure time , and this is not.carried into iigeWj^ 
fummatlon, &c. and parties many elfewiete, 
is good. A contra# of marriage in the prs^W-time' ; 
when it is faid, J marry yon ; To* &d I *** At a*ef 
Sec. And fuch contract is a marriage, and (tot reiffatea&$e i\ 
but a contra# of marriage in w^ehis^^pSrO'’ 

it is faid, I will marry you, or / promiji tomprry yemi«W*' 
is icleafcable. Softer Term* zAtsn. A* A* 
held, that if a contra# was in words of future fiflMv^aa; 
/ will take the* && and the men , does takoW accord^ 
ingly, and cohabit with her, *tisa warring#; and the Spiri¬ 
tual Court cannot punifli for fornication. Mich. $ Ah*. a 
Sail. 477, 478. And it has been adjudged on a promife Ht 


future Vantage, if the parties afterwards lie together, the 4 
contra# p&tfes thereby Into a real marriage, in contlru#ion 
of law. Swinb. I will tale , and Ido tale, are words of 
contra# in the future and prefent time} and the words* 

/ will Me thee from henceforth, &C. are as much as I do 
take thee, and an abfblute marriage : If it is demanded of 
a man, whether he will take the woman to his wife, and 
he anfwerj, I will; and it is demanded of the woman, if 
(he will take the man to her hulbsnd, and (he anfwers, I 
will; by this marriage, and not fpoefals, it faid to be con* 
tra#ed. Ibid. It is not neceflary in contra#* of marriage, 
that both parties ufe the fame words or expreffions $ for 
if one parry fays, 1 will marry thee, and the other anfwers, 

I am content, &V. hereby fpoufals defuture are contra#ed: 
and if a man fay to a woman, 1 promise to marry thee, 
and if thou art content fo marry me, kite me, or give mft 
thy hand, if the woman do kite or give her h;<n.., fpou¬ 
fals are contra#ed*f Swinb. p. 2 10. Alfo if a ring be fo- 
lemnty delivered by a man, and put on the woman’s fourth 
Anger; if (he accepts and wears it, without any words, 
the parties are prefumed to have mutually confented^o marri¬ 
age. Ib. And where the promife of the man is proved, but 
no a#tjal promife on the woman’s flde; if (he carry her- 
felf as one contenting and approving the promife of the 
man, it is evidence that the woman; likewite promitedX, 
Pqfeb. 3 Atm. >$ $alli 16# ^ 

In control#*, ft-is’not neceflturjly required, that the par¬ 
ties contra# matrimony at the fake inftant, by aniwer- 
ing one another,; but if4here be -forne diilance of time 
betwixt the pnomife of.thb’one;' and the other, the contra :k 
maybd;good, if the party -M i^idaf continues in the 
fame 4# mi* trntil the other party hath pnomifed ; but where 
perfons st^e under age to confent,: this is not matrimony, 
bm ipotrfltla^if it be either, becauf< at their ages they may 
diflent ; andwjmn the words of the contra# are only con¬ 
ditional on-bno^de, and oh the other abfblme; or if the 
words are fpit^ten in jell, they are not obligatory. t'wi/J. 

If a father, or uspther plOfhiie marhage fur their child, the 
filanoe of the child beingprffent hnd bearing the fame, 
ihath bOen adjudged a content to the contra#* , Ibid. 69. 
A^nd contra#* Of marriage may be by abfent parties by 
mediation of their yro#ors, or by nteffimgers, or letters; 
when by proxy, it why fpeciij power of attorney to con- 
tra# matrimony or fpoufals for the party in his name, 
with fuch woman, bfe. And the pro#or lays, Ido 
contra A matrimony with, thee* in tbename of fuch a one, 
wbofe proflor I am, &c. Or that fit eh a man doth coutruA 
matrimony whir thee by m his pre&or ; to which the woman 
anfwers, / do take, him to my husband, by thee being his 
proAor ; and both parties are to continue in the fame 
mind until the contra# is fniihed, for before that the 
pro#or may be revoked, and them the contra# will be 
void. Swinb. - i ' , 

A prpmife or contra# 0 f marriage, by meflenger or let- 
,|er‘ ; i*.' gdbd-i ual«6 It appear the party diflent* before the 
other #n(ents thereto, and the mutual content of the 
other party ought to be fent immediately, or. fbortly after, 
or it will not be gbOd. Ibid . f 

Of ib* imo ftatnte relative to marriage. 

By the Stat^.a^ Cm. a* 33* All marriages are to be 
either in pdtftiauce of banns puMilhed, of a licence, or 
of a fpccial lieenc^ A marriage in purfuance of banns 
mufl be folemni^ed in one of the churches or chapels, where 
the banns were publilhed. A marriage in purfuance of \ 
licence (except -a fpeckl licence) muft be fulemniaed in 
fuch church or chapel in whi<^ the licence (hall be granted; 
^1 mafrjagee in any other place than a church 

^r ftch clupel, uniCte by fpeciil licence, or without pub. 
licatlob ^ blhns ,0ri a licence of marriage from a perfon 
:h^vbgjiut%>rity^ irantrhe famej.ffiall tjevoid; and all 

^wh#r« either, of the par- 
'' '* i»oe bring a ;Wi 4 owe 4 or ^wbw, ihall be under the 

) 4 i y.fa»v,-:W'toh^U fe^hadiwithottt the content of 
lardian,’Iw ^all be yoid^Np psrfon, vicar, 
^.•jpa|* oft obliged io publiffi bAnhsolmatrimony; unlefs 
( Hispll teweil before the time 

" the obute or houfes of 
pariffi, (j ft. and of the 
time 
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# «m* frey hav * dwelt In fiich houfe or boufes. All bantiS tvili; fre mUy fell the fame to her hufraud { rind tfeiHe S# 

Hull be publi tried upon three Sundays ncxcpreceding the exektrix, may pay a legacy to himi t M r8<n All 
marriage in the panih Church, C<% where the perfons to the goods ami chattels perform! of the wife, ’are W thd 
be m&rrted dull dwell* If they dwell in divers parishes,' Marriage given to the hufband by law $ fo that he may 
then in the parilh church, where each of them frail difpofe of, fell or keep them whilft he lives, and give them 
dwell; if in an extraparbchial place, then in the pariih away when he dies: and that whether he furvivesher, of 
church, fcfr. adjoining* not. i infi. 2951. Arid all the chattels real, Ihe hath in 

After folemnuation of any marriage under a pribhea- poffcffibn in her own right* by the intermarriage the man 
don of banns, it Ihall not be necefl’ary in fupport of fuch (hall have, and thefe by aft executed in his life-time he 
marriage, to give any proof of the aftual dwelling of the may give, grant, fcfr. and in cafe he furvives her, he will 
parties in the refpe&ive parishes, &e. wherein the banns have them abfblutely. % Ship. Abr, 419 Co. L 46* k 
of marriage were publifred, nor ihall any evidence beJoo. a. j$i. a. 

Ceived to the contrary, in any fiiit touching the Validity Of But the hufband cannot defife a (battel reaU which he 
Inch marriage . No licence of marriage frail be granted had in right of his wife. Co. lit . 351. a. 1 Roi. 344. 
by any wchbifhop, bifrop, &e. to fokmnhse any marriage /. 15. i 5 /. Com. $!g, k R. Peph. 5. ' r 

In any other church, 4 ^<v than in the pariih churchy ' If the hulbhnd does not difpofe of the chattel real , of his 

within which, the ufual place of abode of one ofthe par- wife, and fre fuhdve him, Ihe Ihall have it« Co. L. 
ties ihall have been, for four weeks immediately before the 46. k 35 u 4. I Rol. 349: c. 

# granting fuch licence. If both Or either ofthe parties frail It is oblerved; that altho* all the husband hath before 

dwell in an extraparochml place, then in fome pariih the coverture is his own, be it goods or lands; and the wife 
church ^joining: nothing herein contained frail extend has immediately nothing therein , yet all that is the wife's 
to prevent the archbifrop of Canterbury from granting by their marriage together, !* made the husband's. Ibid. 
fpecial licences, ' : The hufband frail be tenant by the curtefy of the wife's 

Where any nwrrwgr is by licence, itfrall not beneceflary< land, fcfter her death, where he hath ifrue by her, that 
to give any proof, that the nfiial place of abWe of drieofthe^ might InhtfriV J and the Wife frail have dower in her huf- 
parties, for four weeks as aforelaid, was in the parifr, #0 band's lands, afier tHdeath of the hufband, &c. Lite. 
where ihe marriage was folemniaed j nbr frail any evi- je, 36. Alfoas the mfe doth partake of the name, fo 
derite be received to the contrary, in ady frit touching thb of the riitule arid Condition of the hufband by the mar* 
validity of fuch marriage. All marrfag# by lkence, for if (he be an Earl's wife, fre is a Counted, if a 

where either of the parties, not befng a widower, or wi- Km‘ght*s%ife, ,a Lady % and if he be an alien and made a 
dow, Ihall be under trite age of zi yetiH* which frail be dentecn/thewifeis folikevrife. 39 H. 6 . 45. 4 H. 7. 
had without the confent of his or her father if living, or 49^, : r 

if dead, of his or h*r guardian, arid if ri<* guardian, of Tto the man 
his or her mother ifliving rind urifrarrfrd |' and if no fro- arid; frte wo®ft ^-frefiifore Oft proiriife of marriage, da- 
tjjfrr living and unmarried, then of the guardian -ip-: ka^ioay ;be btovi^ if eitherparty refufc to marry ? 
pointed by the court of Chancery, frail be void: M* thpbbsfi pnf fr ok both /dee, to ground the 

guardian or mother be nen ptmpu metttis, Beyond £»,- or; }aSidH $ * y 4rid ;if there be reciprocal promifes 

refutes to coriferit, and the Lord ChairceUbir frrilldeclare of matriagif as frewomrinVpromife to the man is a good 
it to be a prop# marriage* that frail Be ritfefle&riaHiif cOnfideratiotthis Obligatory; fohispromife to her 
the guardian. Or mbther hadconfentted.)' is a frfficient knfidemtidn to make hers bindings and 

/all be jitimkited fa the frefenee of twh or &** *&&**]/** > thtfrgh nuvtime for maividgthc agreed on, ifthe plaintiff 
befidu the midifieu No miniftter, Cffc. folemnizing mar- a^tef tBat h« hadi offered to marry the woman, and fre re- 
rtage between peHtahs, both or ode of whom frail be fufed, a^ion lies againfl her, and damages are recoverable, 
aimer the age of at yearn, after bl^nfjmbltfred, Ihall be Caribew But that averment mutt be proved, 
punitriable by eccleftafikal cenfure for folemiiiaing fuch f If a main" and a woman make mutual promifes of /a- 
marriage, without content of parentrfor guarditnS, yhaf<s*termarrie%e, arid the man gives the woman tool, in 
confent is required by law, aiiicfs fuch parfbn, &e} fralb tofaftitm of bk prbmifr <A marriage, it is a good dif- 
have notice of fuch diffent. And in cafd fuch parent or charge' of the contra®, fiod. C*f. 156. By Statute 29 
guardian frail bpenly declare in the church, ft the Cat. a. >. 3# Noaftkut frail be brought upon any agree- 
time Of inch ptfrk&ion, his difient to fuch mafridge, ment on eoijfideratfbn 'of mamage, except it be put in 
fuch publication of banns frail be Void< writing, and figniftd by the party to bte charged, (Ac. And 

If any perfori frail foiemnise ;k any other where ah agreefren relating «6 marriage muft be in wri- 

place than a church, whe»e Banins hsiW been rifrally ting after a year i and when it need not, W* Shinn. 353. 
publifred, unleft by Obierve tbte words, they are, upon any agreement on 

matrimony without publscadon^f BdriteS^ .ittifcfe licence, ttujSdj^timt^x&marrlag *,—which is effentsally different 
of marriage \k firft had atid obwtti^ttA^ome • perfon' fioin mUtual prOmifes of the parties, to marry each other, 
havirig authority to grant the ..frch ■ perfon -~And which latter, are not within the ftatute. Apromife 

knowingly fo oft ending, frail- be ti^fpbl^^^ 14 yean A ; of a father byietter to give money in marriage with his 
The precaution to be within three ycatal fuit fralf daughter, is k fuflicient promife in writing, within the 
be in any ecclefiaitical court to^ comfel a mdebrathm of^ ftatute. % Pent 361. Where a perfon promifes to give 
marriage, By reafon of any contract whether prr verBa de Ms daughter wedding clothes pn the marriage, fre Stall 
fwjittti, or de future. This aft not to emend to fnatj have two frits, one for the wedding day, and the other 
Quakers, or Scotland, nor co th tmarridget of any of the for the timeofieafting afterwards,, according to the dig- 
Koyal Family* • ' ' '-y-" nity of the peffon. Cw. Car. 53. , 

# v-v ' Contra^ and bonds for money to procure marriage 

Of the ijfte& of Mdrridge, by Heradmitof V■- Between ofrers, Baivn been, held void in equity; and where- 

By marriage with a Wo 4 «ri» the hufryji is, itetided to : evtev a paitrit or gutrdfrn Infills‘upon private gain, on the 
all hereiiatte real and pteffcnal; and^hte w&a 'tif''mairifc*g 4 of children j covenantor oB%ation for it, ihall 

w, that th htibmtd m# aaifit «rtr ^ '-Be' let r afi 4 tes* the huiband. 

and he hath pomdtr War her perfon a* mndlai qfbtier pft* ^Levl 

1 tuft* 357* them’ If amah Befrre 1 mdjrriage, giVe*:bond and judgment to 

fo faft ^ thing to the wifr/ toldriye^ ( virt»th iodoA at his death, in confi- 

his wifi fy dtidf llfr cowtdftet bni by will and defrefrn of, # iuWMtg* portion, this frail be made good 

devife he may. ;, ''-d''^^i f :v BttfWmfrftanding'mterr/- out feftate. Mi be fatisfied before any 

/ age , in ire considered as ddsttef pm^hd obtained againft him, 

divers perfons 1 4 m'$hmu°k $them may perform an ad to ;^Aih intended huiband, in cr -aderation 

another: as W&tyJ&idkr dM, whteite afroftT- of a mtevr^f'cri^ltiaiited with the intended wife, that if 

ment is made Wonte letter of nttbrney to the fre worild seef^himj and fre frould happen to furvive 

other to giVenfvery to the froftee, &e. Perk Seff. 169. him, ;he limuM Iteaye worth 500/* The marriage 
Audit is fre fame, if the wife have power to fell land By l t6ok : -effr^, v and the wife furvived, and he did not leave 

f ' her 

\ 
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her worth that money; fee narritd a feeond hufeand, had | the Wife hat a feparatc maintenance fettled on her by the 
he brought an adtion of debt againtt fee adminiftranjr of hufeand; fee may by writing in the nature of a will eive ' 
the firft hatband for the Joo/. To which it was objected, away what fee fives, if fee dies before the hufeand ’-and 
- that this bting a ptrfinal aUhn, it was fufpended Ity fee feaji bavfe the feme herfelf, in cafe fee outlives him and 
marrrW, which was a releafe in law, and to erttnA t but it feaU not be liable to his debts. Prtud. Cane. act a. 
the plaintiff had judgment, for the adion is not (ufpended. But where a fettlement is made on the wife. In confideial 
W< during tht overture, tbtn -mi nt canfitf •Bit*: tion of her whole fortune and equivalent to it • hen* »fc- 
Nothing in this cafe is due whilfl the coverture takes place, wife’*.portion, tho’it be ont on bonds, fed, which unon 
and the debt arifes by the death of the hufeand. Palm, the death of fee hufeand by few forvive to the wife 

99 - * s '/. 58. ... . in equity be fubjefe to the hufeand’* bond-debts! after 

A bond was given by a man, reciting, he was to warr,, his deceafe, to eafe the real eftate of the heir. Hid. 6 t 
A. S. and that if the mamagt took effeft, and he did fur- And it has been likewlfe held, that if after the wi&’i 
vive her, then Within three months after her deceafe. he deafe,debts of hel’s appear j the hufeand feall be ao- 
would pay to the oWtgee 300 /. fcr fuch nib as the faid fwerable for the debts of the wife,/* far a, be bad m 
S. by any wntwgunder hand and feal, fubfcnM and meaner eftm of hers. Ibid zc6 / * 

pubtifeed in the prefence of two witnefles feould direfl ; if a man in mean circumlianaw, wema woman of 
and appoint t this marriagchimi was adjudged good. _ 3 fortune, upon fuggeftion of lunacy in the wife b^hcr 
Cr*. 376. him. 236, *27. A man and a woman m- tfrtcnds, the court will order her eftate to be fo fettled 
tending to intermarry,,h* mm into articles with her be- that fee m*y not be wrought on by her hufeand to rive’ 

ihe worries him; if he dies before any fettlement made, 
the widow in equity feall have the articles executed, and 
hold the lands for life, t Penir. 245. 

when all parties are at liberty, fncbfmltmm -unll ht tail* (At. See Barm anifmt and Cbanctn 
v “n *** S?*"*! „,‘ Sw * « l <y Wfew mrnag, /«£*«*, at tbtcndJ 

p- -• "I -7H- *7 .«* “«J -M. SB 

lands on the hnfeand and wife, and the heirs male and and marry or defile her U aL. 7 $ 

female of the body of fee hufeand by the wile, «*. and. cap. *. And lf any %knl’ L^any 
a_fettlement was drawn wMwry to thafe articles, tong other perfon, ,b, firm* tmfiand nr m*fi banfalivl 
after which the hufeand feflered. recovery, and denied it is felony, But when ahufeahd or wife .»?\w 3 


&f' Stifl* l l Os 
N. B. She cannot give it to her hufeand by nuilL 
It muft be oy deed, aided by a fine, or common re¬ 
covery. 


, , . . . . , fetonyiBut where ahufeahd or w'ife are'abroad 

the land to others; it was her* held to b* no bar to the beyond fea, lit, -ft** jam, the one ** 

„ * th« other to be living; or there is a divorce of the 

Piiramitakx 349, 3SJ. Yet u .s fiud, where relief M hufeand and wife, iffe. they arc excepted out of the 
ao he given in Equity on a fettlement, « muft be only to afl 1 Jot. 1. f . A hufea nd bei P 
the perfons who claim as purchafers, as the ftrft end other in .tftmi England at Inland, this Vs 


J ahfent /even years 

fens'} and ail remainder* after to the hu (band’s heirs of witMn'dthwSdirfAe'^priw'rrf^^thfaftf y«“to fee 
lusbody, or to* right heirs, arc voluntary and not, to be King’s dominion.: And ifthaufeand or wife, be abroad 
atoed. Abr. C af. t f . 3S5. .• | fewn fUu, M! the far® varying heps hath notice, that 


Tho’ a term to raife daughters portions, payable «t the be w fee fa alive, 'urno felony; Wlf the abfent perfon 
^eofnglweenor.day of «wr«g, mawerr,^ fettlement be living in Wok or inland, and the other 

“ »*»at»der,t«com*tebee after the death of the party hath notice, ’tis felony by the ftatutev ,M*', m 

father generally; or J stbct in cafe hedte wAounftue p. C.693. And in ibefe csfes, ikfrfnndirutwfi.U 
male of to* wife,-ami fee foes Srft without .fechiffue, aot allowed as a witnefeagainft the hufeand, botthe fe“ 
leaving a daughter, &c. In egnuy the term ,, fakable cond wife may bradmitt^ to prow the feeond mamari; 
during the Jife-wne of the father, when the daughter^ fir fait** In km bis -wifi. ftld. ff the fitft faXXi 
eighteca yc«rsold, or marned ; bcccufe every thmg hath »em UnmrsnAuiUn _^ , . l t marn ^S§ 


.■ , . cry ing Bath wen beyond-Aa, and tbs latter in EnrUnd, \te auMl 

happened add is paft wtoch is canuogent, for 'twim- maybe indifon)for to heroj thelattermihP 
pofeble there feould be ifliw mak of the wife when fee is the crinie-. -lio’ if tbe ftrft marrian be in EuflauL vli 
dead j *«4 as w themtkcr'sawithp tbatiBuotccmtmgsot, - L - > • - 6 * * 

but certain, by reafon oilmen muft dm But if there is a 


contingency not yet happened, as if the daughters are 
to be unmarried,\ or not provided for at the time of the 
father's death, &V, it i« e^eswift* i S#tt. i $9, 

Upon marriages, the fettktwmtt generally made of the 
eftate of the huiband, gre to. the hufeand ior Ji&, 
after his deuth to the wife for life fer her jointure, tod to 
their iflue in remainder, with Umtmmm m trttffaetfto 
fupport contingentyufes, and leafesg to; trainees terms 
of years, to ruife daughters portioitag ($f<S, they hue 
made feven! wa>«, by Me and remainder, ft# aha ^ 
emery, awemnt vsftandfi/sd to ufes, frt, Jamp. 

143. r fhefc Settlements the law it ever carefiii- fr.pjM 
ferve, especially that part of them which refeles 
wife; of which ihe may not be divefted, but by W 
fine: And if a woman about to prevent 

hufeand's difpofal of her fend, conveys it to fnend^fe 
in trail, and they with the hufeand alter marriage make 
fale of the fame ; The Court of Chancery will decree the, 
purchafer to recoavcy to her. Tetbil, 43. 

Where a wom£m on marriage^ by the man’s con font 
makes over her eftate, to be at her own difyofel, the pro¬ 
duct or increafe thereof, ihe can alfodifpofe of; And if 


the amie i Tho' M marriage be in Ungltud, and 

the 4 atter> beyond fee, the offender cannot be indited 
here. KeL 80. If a sramWnun pretend 

himfelf to be a ffimle pUribn, and make love to a fin 

WAmin _ * - s a !• : 


woman and sswr^Sm’} fbrthis injury in the loftoffer 
credit, ^ # «ai thuur«m 4 4g« of any other man, action 
bei. $Mnntr%'Xtp. 1191 Sec Tmrciilt Marring. t. See- 
CltadeftiuciMnWspvm»de void, *6 Cie.i. c. 33, Suit, 
to compel celebration of marriagi diftharged, ibu. 

VMt (for fortbCr lewaiog on the fubjeft.) 3 jftp 


Abr, lit. Marriagt, 

.. * l«wy« 4 «*«“ ««»»t fo H*»y 

Vffib's sl^rs, imbfe famed leading, ire extant, but not 
fo g' int - Sdanb. EimmE, Mm, cm, 10. 

(nmnfimlki) Is« Fnntb-notd, figahfefogu 
usual «* 3 fafeHM initeam, with the upcient Xmtarn 1 ud 
fosreMW stroy sOfo atoifoa foe German marMaU, 
wbbfe fo hfa feuds under 

j#fo StbMbnku dnfow ftmp the old wwd wwrfo which 
t«pMfo a hwfe j mdMbers main fa df tfc Salt, war i. e. 
Kpfai M &Mb pratfaaju, d 

, ‘ iMShmt Am, art MwjUi tftb* Gafo, c«Ued Jfor- 
fenb -iff fswwri And qfyM mbZlitj) and fa/, fo Ptknd, 

‘ ■ W»h 




{ 
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With us there are feveral officers of this name ; the not be permitted, in time of peace ; when the King 1 '* 
chief whereof is the Earl Marjhal of England, mentioned courts are open for all perfons to receive jutttce. Ibid. 40. 
in the flat. 1 Hen. 4. c. 7. ami 13 R, 2. c. 2. t-lc. whofe Alien enemies invading the kingdom, ffiall be dealt 
office court(Is efpecially in matter of war and arms, as well with and executed by Martial Law. H. P. C. to, 11;. 
in this kingdom as in other countries; this office is Alfo foldicrs are punched for ciclertion, iSc. in acomt 
very ancient, having formerly greater power annexed to Martial by various ftaiutes. See Law of Arms. 
it than now ; it has been long hereditary in the family of For Martyrihgium. MonalL tom. 2. 

the Duke of Norfolk. Vide iupanus de Magiflraiibus pag. 32a. 

Franchr, lib. 1, c. Marijhallus , and Tib us, lib . 2. c. Do djjtertpjologp, {Martyrohgium) A book of Martyr: 
Conftabili Marifialloft$c. ' ^ containing the lives, tSe. of ttioio men who die for their 

The next is ihc Marjhal of the King's IJoufe , otherwife religion. Alfo a calendar or regiller kept in religious 
called Knight Marjhal ; his authority is exercifed in houfes, wherein arc fet down the names and donations of 
the King's palace, in hearing and determining ail pleas of their benefuftors, and the days of their death, that upon 
the crown, and fuits between thofe of the King’s honfc every anniverfary they may commemorate and pray for 
and other petfbfts within the verge, and puuifiling faults them : Several benefattors have made it a condition 
committed there, l$c. 18 Ed. 3. e. 7. 27 Ed. 3. Stat. of their beneficence, to bcinferted in the Martjrolog y. 

2. c. 6. 2 If. 4. c . 13. Crtmtp. Juri/d. 192. Parocb. Antiq. 189. 

Fleta mentions a Marjhal of the King's Hall, to whom 3 $<lfl’bone $jatCtl8O?fe0, The {hares how taxable. 30 
it belongs, when the tables, are prepared, to call out thofe Goo. %. c. 3,* - 

of the ho u fli old and lira tigers, according to their wife and' , Anciently ufed for mefuagium, a mefluage. 

quality, and properly place them. Flu a, lib . 2. — Ft unum mafegium in FUla dc M. &c. Pat. 16. 

c. is- . ,R. a. 

There arc other inferior officers called Marjhal , as Mar- Ajhfffeg, The penalty of felling or keeping vifor tnafls. 
fhnl of the Jufiee in Eyre. Anno 13 E$* I. cap. 19. 3 lien. 8. r* 9. 

Marjhd of iht Kmfs Bench, Stat. 3 Ed. 3. c. 8, who iDptifojid, To plot confederacies amongft mafens , is 
hath the ctiftody of the prifon called, the King's Bench declared felony by an old fhtute ; and fuch, as aflemble 
Prifon in Southwark. Th^s officer gives attendance upon thereon fhall fuflfer im prifon ojent, and make ime and ran- 
th*c court, and takes into/^js cuftody all prifeners com- fem.. $tat. 3 H. 6. c. 1.—This was when the nature and 
milted by the court: ; he, is flpeable for bis abfence, and Jccrets of mafonry were known only to few. They are 
non-attendance is d nrf&fotv ^of bis office. Hill. 21 & $z now known to^jntyjtip thoufands, who arc members of the 
Car. 2. Granis 1 of the King's Bench and FfeetFrifons foeiety, and drMWttdali over theChriftian world, 
to be inrolJcd. 8 & p fPljL 3, c. 27. Office Marjhal jffiafs. S c&BhMt '*'• » 

and warden of the King's Bench and Fleet, to be oxccu- JyfljBee, A pi*fefi^that fays insris. Blount. 
ted by thofe who have the inheritance of thofe 'prifons. -former tfsMs 1 ftcnlar priefls, to di* 

Ibid. Power of appointing the Marjhal of -the King’s ' rtdttgtf^them from the regulars, were called Maft-Priejh, 
Bench, reverted in the crown. ,27. ;(?**. *2. t. 17* ui^. 4 fc^iwere £0 officiate at the mafs , or in the ordinary 

Thurc is alfo a Marjhal of tb% Exchequer, to whom that the church: Hence MtJJe Preofl in many of 

court commits the cuttody of the King’s debtors* for fe-; mriBfl&n capons, for the parocral miniltcr; who was 
curing the debts j he likewife^ affigps'lheriffis curtotners , likewise fomcrimes called Mtffie fthegue, becaufe the dignity 
and collectors, their aaditon, before whom ^y.fh*U ac- of a pridl in many cafes was thought equal to that of a 
count. Stnt. 51 Hen. 3. 5. v s Tbti* or lay lord. But • afrdfw^fd.s the wofd Mafs- 

al^arlbat of UBnglflnn, Shall pot ho^d plea of matters Priejl was retrained to ftipendiaries^ttained in chantries, 
touching the Common law, S. Pic. 2, <•. 5, (hall be re- or at particular altars, to fay fb many maffis for the fouls 
rtrained-by fupetjedeas under tite privy feal, 13 Ric. 2. Of the dead. 

jl. 1. c. 2. See Con fable. " Av {Gians, pejfona) The acorns and nut's of the cab, 

anD jfetCiSDiirh of the Hon^OlB an#, or other large tree.**— —Glandis nomine contintniur giant, 

^arfiiatrca, Of what things they ffiali hold phtja, 1 Arif, xajhmca, fagina, Jkus IS huccSj & alia qua’que qua- edi & 
juper Cartas, Ed. \. jl. 3. c. 3. 8 R. %. c.$. • fafi poteruatprattetc her ham. Braft. lib. 4. c f empus paf. 

^atOjaifca, ( Marejcdtia, ) Is the court or fe$t of fon* often occurs for waft-time, or the feafon when majt 

the marjhal ; of whom fee Crcmp. Jur. 120 . It h alio is ripe $ which in jtyrfolk they call Jacking-time. - -Quco 

ufed for the prifon in Hou/hnqprk j the rcafon whereof b&beeu doom forces in tempore de^pefTdn in bojeo tHefi, Ufc. 

may be, becaufe the marjhal of |h^ Klog** houfc was Mon. Angl. tom,. 2. pag. 113/231. There is a tree 

wont perhaps to fit there in judgment, or }«cp his prifon. Called' Mefitree ; and a thajl or fail of h lUrip. 

^See the flat. 9 Rich. 2. c. 5. ana z $ 0 *. 4. r. 23. i@rtflcr, Signifies in a, general a governor, 

King Charles the Firfl: erefted a court by, letter^ patent teacher, &c; And" alfo in many cafes an officer. See 
under the great feal, by the name of G# ria Hofpitii Do - Servant. r 

mini Regis, ^fc. which takes cognizance more at large of Rafter atllf fcrbaut. The relation between a matter 
all cattles than the tnarjhalfea could ; of which the knight and a fervant, from the fuperiority nnd power which it 
marlh&t or his deputy are judges. Qowelh See Court §f creates oh the one hand, and duty, fubjedtion, andat> it were 
Marjhaifea, and Marjhal and Steward of the King 1 * Hmffidd fUegi&nce on the other, 4 is in many inilanccs applicable to 
andMarjhalfea. other relations, which are in a luperior and fubordinate 

^arrt)CO and fens, laws concerning thcm« Vide degree f fuch as lord and'baiiiff, principal and attorney, 
Fens. . - owners ttfebmatters of ihips, merchants and faftorsj and 

^Stt, A great fair for buying and felling goods,, others hiti% autbhrity tq enforce obedience to theii 

• holdcn every year. 2 Inji . 221/ a \ -yJ) Orders*' froto''-li^\'%bbfe dutgit is to obey them/ ana 

partial Kabo, Is the taw of war, that depend*wthjOMfe to. their duty and office, 

the juft but arbitrary pow2r and pleafudb of the Kingi, m twushm t%^W®S| 4 heIr principals, 
his lieutenant; for tho* (he King doth ao|inakeihy daws* to his fervant to buy goods, 

but by common confent in parliament, yet in of credit, the matter is charge- 

war, by reafon of the neceffity of it to Amt note of a fernnt will charge 

gers that often arife, he qfeth abfolute po.v^/%ltet 'if t bp mafitr's ufc, tho* 

word is a law. Smith de Refub. Angl. lib. lu^.v p : 'fiich note. Ld. Raym, 

But the Marjhal taw, (according to ;%ic’ '• 

Hale,) is in reality, not a law, but fomething ende^gcf'^ : done by his fervant. 

rather than allowed as a law j and it,/elates only to ,* 

bers of the arjny. being never intended to be executed on i cart is liable’for damage done by 

others, who ought to be ordered and governed by the laws 1 liS 4 • ; - ' 

to which the^are fubjeft, tho* it be a time of war, Hale's *fee taking a Negro. Ib. 146. Nor, 
Hifl. L. 39/ And the cxercife of Martial bawi, whereby> 1^4; ■ - ; - 

any perfoj/might lofe his life pr member, or liberty, mayi ; it '<$ ^ ^ r ‘ Fax 



MAS 


M A g- 


th^bffrience between a fetvant, and an apprentice, 
jee /A. 1117. An apprentice mull be bound and difcharged 

> Thi*. fubje& is well treated in 3 New. Abr. from/e/, 
H4 w 3^9* See alio tit. Apprentice, Servants, and 15 
Abt. And a book called Every Man bis own Lawyer. 
And Black. Com. 1 F. 423* 


du, and Of chains ahd jewels not fixed ,to any ; garment* 
39 Eliz. c. 7, 

scatter of tbt t£ouft)Ott>, ( Magi/ter llo/pith Regh) 
Other wife called Grand Ma/ter of the King** tioujbold, now 
ftiled Lord Steward of the Houfidd, which title this officer 
hath bore ever iince Anno 32 //. 8. But under him there 
is a principal officer Hill called Ma/ter of. the Houjbold , who 



Regis) - 

^flBaact’oMi ^amoniUAMiti/ffrMw^onum) Ia well armed and trained S and to prevent frauds, wfhich 
onewho receives and conduits ambafladors and other great would otherwife waite the Pnnce s trtafure, and weaken 

rtituted 5 by forTc more Sg.^centT^ *# 25 Ott*. Is an officer who receives the 

of 01 ffl Cbancctr, (Magifter Cancellaria) called Warden of the Mint. 

InS cLwy'Lc are Makers, who tic affiants if the Rafter Of t&C ^nantt, A great officer, to whofe 
f ord Chancellor or Lord Keeper, and Mailer of the Rolls; care all the King s ordnance and artillery is commuted. 

39 Elite. 


t King’s'mefl'agfes,’ letters, pacquet:, 
and jpther buTinefa; and was to fee that they kept a certain 

a!Id acknpwledgments"of deeds" and*recognifances : The 1 number of good Aprfc* o£ their own^ and 


Wtory orders for Hating accounts, computing damages, fpeedy paffing 
and the like ; they alfo admihifter oaths, take affidavits, ) » nd ‘’ ttirr bulia 


that they provided others for furnilhing of thofe pet- 

fcvcrai counties or *»*«.»«, .. font who had a warrant from him to take and nfe poll- 

from London - by taking affidavits, recognifances, horfes, either from or to # few, or other places within 

«£**.->.•*-* jy-t 

c. 34. for erpflipgone General Pft-Ofice in London r or¬ 
dains, that tqere ffiall be a Ma/ter of the Pajt-Ojjice, ap¬ 
pointed by the* King, by letters, patent, (and ol lute this 
office is executed,,by two jointly) who and his agents, and 
affidavits acknowledgment or areas, the perfons employed.# them, , have the 

Moores certificates, &e. *re afeertained by that afl} and carnage of all letters at certain rates j and the «#- 
£ mke’more, Incurs difability for fuch M*Jt,r to execute mailer is to continue content polls. and provide perions 
to take mor , of too /. Oft. riding poll with poil-horifi, under penalties, taking 3 d. 

^To^imi the high Court of Chancery, to lay out for Juie for the hotfe, and! 4* for the guide, every 
non 00vern ment fecurities, a fum of money therein ftage. I*. Vide Sw. 9 Jnn. r. ,0. b thea a. 
mentioned out of the common and general calh in the Gro.z.c. 25. Any perfon may let to hire chailes, or 
of i«W, belonging to the fuitors of the faid furmlh horfes for ehatfes at any ttage upon any pod-road 
rJNFZlrJ intereft arlfing therefrom, to- notwithftandiug/mr. 9 Am f . w. See Poj,. 


* tr sortlinarv Mailers are appointed to aft in the country, i «*«*- r*;-*-. ~p ” V v r 

:rs i.jw^b.ymd. | s-vivw ;± sifjt 

tance from London ; b 
acknowledgments of deeds, 

of the court. By the/m. .3 Ur. ». a publ.ck was 
ordained to be kept near the Rolls, for the Ma/tor, w 
Chancery ; in which tl*ey, or fome of them, are conftantly 
to attend, for the adminiftring oaths, capuon of deeds, 
and difpatch of other bufinefs : And their fees for taking 
■ acknowledgment of deeds, exemplifications, 


Rafter Of toe Etbcio, An officer to regulate the di- 
verfions of dancing and mafking, ufed in the, palaces ol 


court; and ’to apply th£ intereft artfing 
wards augmenting the incomes of the matters of the faid 

'"afcdcfof tb/coutt Of Hiatt* aht Was | the King, Inns of^ourt. £tfc. and in the King’s court is 

IISL*debtret^;.« “"Rafter S anar ' 


1 H. 


3 3 * But as thi? court was 
c. 24. this office of cowfe 


whofe cuftody 
appears by the ft at. 3; 
abolifhed by Jtat iz 

dr ffllcr Of the tfacnlritf, (Ua^iftirfaedtatutn) Is an 
officer under the Archbtjbop of Canttrbury, who grants li¬ 
cences and difpenfations, (S’., at W 23 Car. 2. 

- - - ' Is he who hath the ordering and 


Rafter of the ©oifc. Is he who hath the ordering and tnc threat acai, ana tne rttu 
miwwntof the 9 King’s tlablcs; and of *11 horfes, ra- Called CM of tie Xo!h,ftat 
f. rs and breeds of horfes belonging to his Majefty : He ufuo, c. *+. and no where I 

itstsst u 2 ,’$ 

the expence oi ua ^ _^ ^ onA K „ Mlv ^ r Av «r of the Rolls enabled to grant kales of the houfes belonging 

| to the Rolka i* Car. 2. e. 3 6 . Conftruflion of the 


fiftant to the Lord Chancellor ir^ the High Court of Chan¬ 
cery, and in his abfence heareth caufes there, and , alfo in 
the chapel pf the Rolls, and makes orders and decrees. 
Crompt. Jvrtfd. 41. His title i# his patent is, Clericu % 
parva Bag/t % Cu/iot Roltdorum, b'c. And he has the 
keeping lot thp Rdls of all patents and grants which pals 
the Gkat Seal, and the records of the Chancery. * He is 
. yiR. 2. e* 2. and in For- 
Majter of the Rolls, until the 
In which refpeft Sir Tbo. Smith, fays, 


letters* fumpter-horfes, coaches, and has powgsr OW 
the equerics and pages, groOms, coachmen, famm» 
fmiths, fadler.s and all other artificers wofbflg W the 
King’s ftables, to whom he adminifters kn oath lo be true 
and faithful: But the accounts of the ftabies, of hvcries,, 
wages, be. are kept by the avener ; and bv hi m brought 
to be paffed and allowed by the court of Green Cloth. 
The office.of Ma/ter of the liorjt is of high account, and 
always bellowed upon fome great liObleman^ a,pd ij« 
officer only has the privilege of making ufe oF any how, 


power, 



20 Geo. 2 . e. 34. His judicial authority con- 
3 Geo. 2 . t . 30. In his difpofition are the of¬ 
fices of the fix clerks, and the clerks of the petty bag, 
examiners of the court, and clerks of the chapel. 14 
15 H. c. 1. l 5 ee Seat. 23 Geo. 2. c. 25. Whereby 
4200 1 . fer Annum is dirc&ed to be paid to the Ma/ter cj 

gutter of fb* CtmpU. The foiwider of the order of 
the Knights 'Templets, and his fucceflbrs, were called 
Mag/fj Ttmpli Magtftri ; and probably from hence he was 
the fpiiitual guide and director of the Temple. 

Ma/ter of the TtntfJe here was fummoned to parliamcr t 


\ ord CbZbhrlain; and is mentioned in the ftatule $4 Ann^ 49 H. l\ [Aft the chief minifter of d« Tm#* 
l ord Usamter , fact. , Chuttb in Landott. rt* now, called Mafter of the $cmpu*, 



or (Queen’s table, or by any great < 
alfo of aU the royal plate remaining in the 7 iw«r of Lon- 


ier Garden U) h a 

__ , the charge and cuf-, 

tody of all former Kings and Queens ancient r^bes rc 

ibitining 



M. A U Max 


fn.uning in the Tower of London ; and all hangings bed¬ 
ding, &c. for the King's houfes: He hath alfo the charge 
and delivery out of all velvet or fcarlet cloth allowed for 
liveiies, And of this officer mention is made in the 
St At. 39 £//*. c, 7. The Lord Chamberlain has the over- 
light of the Officers of the wardrobe. 

fijfclCtlttUS, A great dog, called a mafliff.-^-Com b' 
maftini per emnes Jorcftas Anglia oeciduntur . Knyght. lib. 


2. cap. 15. 

MaftS. See Ships and Stores. 

tivfatutz. An old decayed houfe, according to Domefd. 

jgtaftlta terrne, Sunt in eifdem mafuris 60 domus plus 
quam ante futrunl. Domefday. In Fr. mafure de terrt is 
a quantity of ground, containing about four oxgangs; 
with us it is taken for Domkilium cum /undo, <vel pro /un¬ 
do cum domic ill 0 competent?. 

49 )fatrrfa, A great beam, or timber proper for build¬ 
ing. Dedi s'Hit mareriam.b’ lignadd Omnia necejfaria fua, 
fjS ad demos fuas jEdiftcand. Mon. Ang. Tom 1. pag. 


821. 

i^ntricula, A regifter; as in the ancient church there 
was ma trie a la clcricorum , which was a catalogue of the 
officiating clergy; and matricula pauperum, a lift of the 
poor to be relieved: Hence to be entered in the regifter of 
the univerfities, is to be matriculated , &(. 

fl^Atrfmoufal catifeg, Or injuries refpc&ing the rights 
of marriage, arc a branch of the ecclcfiaftical jurifdi&ion. 
See "Black. Com. 3 V. 92. 

aSpatrhnoniuitt, Is fometimes taken for the inheritance 

defeending to a man ex parte matris - Cum omni hccre- 

ditate patrimonii & matrimonii fui, t$c* Blount. 

M^trttnonp. See Marriage . 

$jj:ttrt> (tUcCflcffa, The mother church ; and is either 
a Cathedral, in refpeft of the parochial churches within 
the fame dioccfc; or a parochial church, with refped to 
the chapels depending on it, and to which the people re- 
fort for facramcnts and burials. Leg. //. 1. r, 19. 

fl^ntroito, Jury of. When a widow feigns herfelf with 
child, in order to exclude the next heir, and a fuppofi- 
tious birth is fufpe&ed to be intended; then upon the writ 
de •ventre infpiciendo, a jury of women is to be impanelled 
to try the queftion, whether with child, or not. Os. 
Eliz. 566. So if a woman is convi&ed of a capital of¬ 
fence, and being condemned to fuffer death, pleads in ftay 
of execution, that (he is pregnant, a jury of matrons is 
impanelled to enquire into the troth of the allegation; 
and if they find it true, the convift is refpited, ’till after 
jher delivery. 

floats aim Cobcrlcts, &c. In the county of Norfolk, 
by what perfons made. See Stat. 5 Cff 6 Ed. 6. c. 24. 

fatter in IDceh, anb fatter of fteco;*, Are often 
mentioned in law proceedings, and differ thus : the firft 
feems to be nothing clfe but fome truth or matter of fa& 
to be proved by fome fpecialty, and rot by any record ; 
and the latter is that which may be proved by fome record: 
Jfor example ; If a man be fued to an exigent, daring the 
time he was abroad in thqfcrvice of the Kmg, (jfr, this is 
matter in deed, and he that will alledge it for himfelf, mull 
come before the fiire facias for execution be awarded a- 
gainft him; but after that, nothing will ferve but matter 
0/ record , that is, fome error in the procefs appearingupon 
the record. There is alfo a difference between matter of 
record and matter in deed, and nude matter ; the lafl* being 
a naked allegation of a thing done, to he proved only by 
1 witneffes, and not either by record or fpecialty • Old Nat. 
Br. 19. Kitch. 216. • 

tiljjtaugre, (From the Fr. Mai, and gre, i e. Aninfo iniquo) | 
Signifies as much as to fay with an unwilling mind, or in | 
d .fpight of another; as where it is faid, that the wife lhall 
be remitted, maugre the hufband, that is, whether the 
bulband will or no. • Lit. Se&. 67 a® 

jpatutt, A foft brittle ftone in fome parts of Oxford- 
Jbirt ; and in Northumberland they ufe the word maum for 
foft and mellow. Plot’* Nat, Hift . Oxford/b . /. 63. 

jdpaunt), A kind of great baiket or hamper, containing 
eight bales, or two fats: It is commonly a quantity of 
tight bales of unbound books, each bale having one thou¬ 
sand pounds weight. Book Rates, pag. 3, 

fUjfoutW The Thr>rfday before Rafter. See 

Mandatives. 


£ 9 adpfgvjnutft, An old fort of broth or pptt^s, 
Cowell. f 

ill into, Arc portions and thefes, being con- 
clufions ol reafon, and univerfal propofitions, fo perfed, 
that they may not be impugned or difputcd. For principles 
probant, nonprebantut, therefore contra negantem principles 
non eft dijputandum. Cowell. Co. Lit. 343. 

A maxim is a fore foundation or ground of aft, and a 
con cl u lion of rcafon, fo called quia maxima eft cjus dig - 
nitat fcf certiffima authoritas, atque quod maxime probetur, 
fo fare and uncontrolable as that it ought not to be ques¬ 
tioned ; ind what is elfewhere called a principle, and is 
all one with a rule, a common ground, poftulatum or 
axiom. Co. Lit. 10. b. u. a. 

Maxims are the foundations of the law, and conclu- 
fions of reafon; therefore ought not to be impugned; 
but always to be admitted ; but they may by reafon be 
conferred and compared the one with the other, tho* they 
do not vary; or it may he difeuffed by reafon which thing is 
neareft the maxim# and the mean between the maxims, 
and .which is not; but the maxims can never be im¬ 
peached or impugned,' but ought always to bd obferved, 
and held as firm principles ana authorities of themfelvcs' 
PI. C. 27. b. • 1 ' 1 

The alterations of any of the maxims of the Common 
law afe dangerous. 2 Infti 210. 

The laws of all nations are doubtlefs raifed out of the 
Civil law, as all governments are fprung out of the ruins 
of the Rom* empire,’ and it muft be owned, that the 
principles of our law are borrowed From the Civil law, 
therefore grounded upon the fome reafon in many things. 

12 Mod. 482. 

Maxims are principles and authorities, and part of the 
general cuftoms pr Com mob law, of the land; arid are of 
the fame ftrength as alts of parliament, When the judges 
have determined what Is a maxim; which belongs to the 
judges, and not a jury. Terms de Ley. boa. £5 f Stud. 
Dial. 1. c. 8 . A maxim in law is faid to be a proposition 
of all men; confeffed and granted, without'argument or 
difeourfe. Maxims of the Law are holden for law; and 
all other cafes that may be applied to them, lhall be taken 
for granted. 1 Inft. 11, 67. 4 Rep. The maxims in 

our books, which are many and various, are fuch as the 
following, •viz. It is a maxim. That land Jhalt defend from 
the father to the fin, Sec. It is a maxim, That as no eftate 
can be •vefted in the King , without matter of record, fo none 
can he dtvefted out of him, but by matter of record .for 
things are diffolvcd as they are con traded. Rep. 1. tbol- 
mey's cafe. Another, that an obligation, or other matter 
in mOriting, cannot be difihargod by an agreement by word. 
And Argumentum ab autboritate fortijfimum eft in lege. Co. 
on Lit. 141. It is alfo a maxim, That if a man have 
i/Jue two fans by diners venters, and the one of them pur- 
chafe lands in fee, and die without iftue, the other brother 
/hall never be bis heir, £j tc. 

Committert agnum lupo, St. Hibern. 14 H. 3. 

cadit a JylUtbd cadit a totd causa, the maxim con¬ 
demned, St at. Wall. 2 2 Ed. 1. 

Qki pro alieno fa&o non eft puniendus , St. Wdra. 2. 

13 Ed. 2. c, 35. 

. De tranfgrrjfione cert a per fin* fa 8 a altera perfima com- 
midum 0tut emendas ne confdq%atur , St. de Vaft. 20. Ed. 1. 
ft. 2. 

That allegiance is due more by reafon of the crown than 
of the perfon of the King, condemned, Exit. Hug. le De - 
J/enfir, 15 Ed. 2. ft. 2. 

Neceffary alliances among the peers to purfue evil coun- 
fcllors, not to to be puniihed by rigour of law,' St. ne qids 
occafi pro felon*, &e. IJ Ed. 2. ft. 3. 

The King canot pardon the fuit of others, ftatutc re¬ 
voking the pardon, 15 Ed. 2. ft. 4. 

The father to the bough, and the fon to the plough, in 
JCrnt H Pr*rog. Rtf. 17 Ed. 2. ft. 1. c. 16. 

Ever) man is bound to do to the King as his Liege 
Lord all that pertaineth, 1K3./.2. c. 15. 

Franchifes reftraining the freedom of felling’ mcrchan. 
disc, are to the common prejudice of the King and his 
people, 2$ Ed. 3. ft. 4. e. 2. 

Laws without great penalty are more often obeyed, 1 
Mar. ft. I, c. l. f. l. Sec Black. Cm. I V. 68. 

1 ^ 



MAY MAY 

See Maihem, and Black. Cow. t V. 130. that the churchwardens do their duty in profiting the ^ 
« \\ |2t. 4 205. names of fuch perfons as abfent themfelves from church 

•apapoi, (Prstfidus urbis , anciently tnryr, comes fjom on Sundays* IfU. Head officers of corporations are to op- 
thc 13 m. mnci, i- c. cujhdlre, or from the uJd Englijh word point and fwear overfeers or fearchers to examine into dc- 
tna:tr, via. pat jins, and not from the L at* maj or) Is the feds of northern cloth, ly c. and the over Jeers fhali fix a 
chief governor or roagiiirate of a city or town ; as the fcal of lead to cloths expidfing the length and breadth ; 
Max nr of London , the Mayor of Southampton, C$c. King and if they find any faulty, or fealeti with a falfc fed. 
Huh. 1. anno changed the bailiffs of London into a l$c. they are to prefent the lame at the next quartet- 

tnayor ; and from that example King fohn made the bai- feffions. 

Jifl of King's Lynn a mayor, anno 1204. Tho* the famous Mayors, Ise, negWvng their tin'.)', arc liable to a pe~ 
city of Norwich obtained not this title for its chief magi- nalty of 5 L 39 Mix. cap, ?o. Mayors may determine 
ilrate, till the teventh year of King H. 5, anno 14 19, whether coin offered in payment be counterfeited or not j 
fuice which thcic are few towns of note, but have had a and tender an oath to determine any queflion relating to 
mayor appo'ntcd for government, Fpelm. Gkjf. it. 9 Csf 10 IV. 3. e. 21, Chief magifliatc.s m ports 

Mayors of corporations arr juflices of peace pro tempore, where goods are conveyed aw.iy, winch are liable to iuj - 
and they aic mentioned in feveral flatutes; but no perfon toms, before entry made, and the duties agreed, arc th 
{lull bear any office of magiflnicy concerning the govern- grant their warrants for the appirhenfion oi the offender, 
meat of any town, corporation, &\\ who hath not re- &V. 12 Car. 2. c. 4. By 23 Khz. c. 9. Mayors, &1. 

ccived the fact anient, according to the church of England, may call before them and examine dyers, fufpetted ro tife ^ 
within one year before his election ; and who ihall not logwood in dying; and if they find caufe, may hind them 
take the oaths of hiprcmacy, &c. Stat. .13 Car. 2. cap. 1. over to the quarter-feffion%’ wheie. on conviction, they are 
The 10 Ann. cap. 2. prohibited mayors and officers of liable to a forfeiture of ZO L But fee l'tat. 14 Car. 2. 
corporations from going to conventicles, under the penal- c. 11. and by the late aft 13 Geo. 1. <r. 24. Maya sand head 
tv of 40/. &c. But this is altered by 5 Geo. 1. cap. 6. officers of corporations, are to puniih Hrunktnmjs, by in*- 
th' the gown, mace, or other enjtgns of ntagiftracy , may net pofmg a fine of 5 s. on view, confeffion, or proof by one 
he worn or carried to a conventicle, on pain of dilability witnefs, or caufe the offender to be put in the flocks for 
to enjoy any office, i$c. If anyone intrudes into, and fix hours. 4 Jac. i. c. 5. 21 feu. 1. c. 7. Andper- 

iheieupon executes the office of mayor, a quo warranto in- fons fitting tipiing in an akhoufc, inn, Lie. are liable to 
iormation may be brought again It him ; and he (hall puniih in cut by mayors, who inay levy 3 s. 4 d. on fudi 
be oulied and fined, &V, And no perfon who hath been offenders, lor c\ cry offence, for the ule of the poor, or 
or fliall be in an annual office in any corporation for one cxufc them to be let in the flocks four hours; and the ale- 
year, Ihall be chofen into the fame office the next year, and jioufe-kcepcrs, t?c. fuffering tipiing in their houfes, are . 
obftrutting the choice of a fucceffor incurs the penalty of fubjeffc to a penalty of 10 s. Void. 

100/. Stat. 9 Ann, r. 20. AIfo if no mayor be elected Head officers and juflices of peace in coi potations, may 
in a corporation, on the day appointed by charter, by the inquire of forcible entries, commit the offenders, and cnuie 
proper officers, the next in place is to hold a court, and the tenements to be feifed; L c. within their /ranch iicr, 
cleCl one the day following, £sf<\ or in default there- in like manner as juflices of peace in the county. $ IL 
of, the court of King's Bench may compel the elcdlors to 6, e. 9. Mayors, l<Sc. fliall enquire into unlawful gam- 
choofc one, life, by writ of mandamus, requiring the ing, again# the Stat. 33 Hen. 8. c.q. They arc to ft*arch 
members who have a right to vote, to affemblc themfdves places fufpcfiicd to be garni ng-houles, and levy penalties, 
on a day prefixed, and proceed to cle£i:on, or fhew caufe &c, and they have power to commit pci funs playing at 
to the contrary; and mayors, t$i. voluntarily abfentingon unlawful games, Horfes flolen, found in a corporation, 
the day of cle&ion, fhall be imprifonod fix months, and may be redeemed by the owner, making proof before 
be difabled to hold any office in the corporation, x 1 Leo, the head officer of the corporation of the proput), c. 
j. 4. 31 Mix. c. 12. Mayors and head officers in corporaic 

The authority of mayors is contained in the follow- and market-towns, and lords of liber tie* and tin ir fir¬ 
ing particulars : The flatute 2 Ed. 3. c. 3. gives power wards, arc to appoint and fwsar twp Hrilful prrfons vear- 
to mayors to arre(l perfons carrying offenfive weapons in ly, to be (earchcrs, and fealers of leather; and they are to 
fairs, markets, lAc. to make affrays, and the disturbance appoint triers of infufficient leather, and of leather wares; 
of the peace. By Stat, 23 H. 8. c. 4. Mayors, lAe. have Searchers not doingtheir duty to forfeit 40 s. and triers 
power to fet the price of ale and leer : And they are au- 5 /. 1 Jac. 1, cap. 22. Perfons robbing orchards, hedge- 
tborifed to convid perfons felling ale without licence; breakers, 13 c. are poniffiable by mayors; and a perfoo on 
and alfo to levy the penalties on the offender by diftrefs, | conviction by the oatli of one witnefs, fliall pay to the 
He. 3 Car. i. c. 3. And they are to caufe quar and [ perfon injured fuch damage as the mayor, Lfc. ihall think 
pint pots for the idling of r.Ic, to be examined whc\Vr fit,,or be whipped. 43 Elite, c. 7. 
they hold their full meafuie; and to mark them, under Mayors , &c, on receipt of precepts from iheriiTs, (when 

the penalty of 5/. 11 & \%W, 3. c. jc. Mayors, bai- writs are iffued for ele&ions) requiring them to choofe 
liffV, and lords of Jqets, are to regulate the aflife of bread, burgefles or members of parliament , by the citizens, eJc m 
and examine into the goodnefs thereof; and if bakers are to proceed to clediion, and make returns by indenture 
make unlawful bread, they may give it to the poor, and between them and the ele&ors; and mak'ng a falfe return, 
pillory the offenders, &c. 5 Hen, 3. ft. 6, And the 8 fliall forfeit 40/. ro the King, and the like fum to rhe 

Ann. c . 18, ana 1 Geo, 1. c. p6. diredt, that mayors and party chofen, not returned, lAc. z$ll. 6 . c, 14. Bee 1 he 
chief magiflrates of towns, ISc. may in the day-time en- Stat. 2 Geo. 2. e. 24. 

tci into any houfe, Ihop, bakehoufe or warehoufe, of In time of fickncfs, a tax may be hid on inhabitants 
any baker or feller of bread, to fearcb for, view, and of corporations, for relieving fiich perfons as have tfie • 
try all or any of the bread there found ; and if the bread plague, bv mayors, &c. who are Jo appoint Jearchers and bu- 
be wanting in goodnefs, deficient in baking, underweight, riers of the dead * And if any* inffifted perfons fliall go 
or not truly marked; or fliall confift of any other fort than abroad with fores upon them, after an head officer hath 
what is allowed, the fame bread fliall be feijed and diftri- commanded them to keep at home, it is felony ; and if 
buted to the poor: And the former flatute impof&t a pe- they have no fores about them, they are punifliabk as 
nalty of 40/. for want of weight, or not being marked as vagrants. 1 Jar. 1. c. 31. • 

ippointed,^5r. but this is made 5 s. for every ounce want- The Stat. 43 Bliz. c. 2. which directs that the father, 
ngin weight, and is. td. if ’indcfr an ounce, .(complaint grandfather, mother, grandmother, and children, 0 fevdty 
>eing tirade, and the bread weighed before a magiftrate poor perfon, fliall be affe/Icd towards their relief by juf* 
vithin twenty-four hours) by the 1 Geo. 1, e. 26. And rices, and which impowers juflices Of peace to order a 
>aker.s felling their large bread at a higher price than fet poor’s rate or tax, and overfem of the yew, Ifc. to place 
jy mayors, &c. fliall forfeit 10;. to the informer, to be forth apprentices, and lets forth the office of overfeers; 
evied by diftrefs, &c. Bee 35 G. c. gives the like authority to the head officers in corporate 

Mayors, tsV. are empowered u. make enquiry into of- towns, as juflices of peace have in their cnuKics; which 
ences committed again#, the Stat . 1 EUz.^ c. 2. which re* faid juflices are not to intermeddle in ccvporatras'for th« 
ulirti that the common prayer be read in churches i and execution of this law. 
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Majors, bailiffs, and other head bllicers of corporate 
towns, £. 7. nre to make proclamation for rhtm to dif- 
perfe as follows: Our Soaffreign Lord the King charges arid 
commands all pefions a/emblcd, immediately to difpcrfe them- 
fefoes, and peaceably depart to their habitations, upon fain 
of imprijenmetst, &c. And if the rioters being twelve in 
number, do not difperfe within an hour after, it is fciooy 
•without benefit of clergy, &c. I Geo. i. ft, 2. c. J* 
Matters relating to jirvants, and apprentices, may be 
determined by mayors ; who have power to compel per- 
fons to go to fervice, be. 5 Elm. c. 4. Mayors may ar- 
reft foldiers departing without licence : And they are to 
beprefent at mutters; quarter and billet foldiers, be. 18 
Hen. 6. c. *8, 1 Geo. 1. c. 47, be. Fcrions ufmg 

o-ames on a Sunday forfeit 3 j. and 4 d. to the uie of the 

poor; carriers be. travelling on that day 20s. and per- 
fons doing any worldly labour thereon 5 s. all leviable 
by warrant from mayors and head officers ol corporations* 
as well as other jnflices. 1 Car. 1. c. 1. 3 Car. l. c • 

7 1 ) Car. z. c. 7. And by 3 Car. 1. f. 4. If any per- 
foit flull profanely /wear or curfe in the prefence of a 
mayor be. or be convitted thereof before him, by the 
oaths "of two witneffes he Hull forfeit for every offence 
15 to the ule of the poor, or be let in the ttoeta three 
hours; but the ttatute 6 b 7 r - 3* confines the forfei¬ 
ture of t r, to fervants, labourers, be. other perfow be¬ 
ing ordered to pay 2s. and double, treble, be. on re¬ 
peating the ollence. r ,i-i 

Variants, or other idle and drfbrdcrly perfotr, blind, 
lame, be. or pretending to be fo, begging in ftrects, a 
• 'finyor or con liable may caufe them to be whipped. 12 Ann. 
if z c. 23- By former Uatutes, mayors are empowered to 
make paffes of vagrants; and judices in liberties and cor¬ 
porations arc to iliac warrants to conftables, be. to make 
a frarch for and apprehend vagrants before the quartcr- 

feflions. . . r 

Mayors are fo fet the rates and prices of coopers vfiels; 
and appoint Marchers and gangers of veffiels for iittu be. 
11 ILi. c. 4. SRliz.e.*)- In every city, town, C57. there 
is to be a common balance, and foaled weights, under di¬ 
vers penalties: there is alfo to be a common bulhel fealed. 
8 Uni. 6. c. 5. 11 U. 6. c. 8. And mayors , be. are 

to provide a mark for the fealing of weights and mea- 
fhres, being allowed 1 d. for feaiing every buihd ami 
hundred weights and a halfpenny for every other mea- 
furc and half-hundred weight, be. Mayors and head 
officers of corporations, be. fhall view ail weights and 
tneafures once a year, and punifh offenders uhng falfe 
wryhe^.j and ch 7 may break or burn fuch weights and 
meaiures, and inilitt penalties, b<. If they permit per- 
fbtu to fell by mcafures not foaled, they fhall forfeit 5/, 
S^-ling weights not agreeable to the Ilandard, h liable :o 
[\ y c fame penalty ; and refufmg to leal weights and mea¬ 
sures, fubjeds them t> a forfeiture of 40/. 7 H. 7. Sec 

"£ Geo. 2. C. 17. J- 9. Mayers, be. are to infpeft and 
order the fi/e of faggot/ billet, tale wood, kc. 43 
Eliz c. 14. See Corporation. 

‘ and ^ctih-gint, Fay n d. cxcife in all by the 

(latutcs 12 CVir. 2. <. 23. 1 * Car. 2. e. 24, 22 b 23 
Car. 2. c. 5. I W. b M. c. 3. 5 W ' & M ' <' 20 * . 4 
Ann. e. 6. 8 Ann. 7. 

Steal. Mav be exported duty-free. 11 U iiw. 3. 
r. 20. Mow many fades of meal may be carried at 
► one load in London and U’efiminfier. 6 Geo. j. 1.6. 

5»eal*0cm&, Certain # rents heretofore paid in meal by 
the tenants of the honom^oi (.lun, to make meat for the 
lord’s hounds; they are now payable in money. 

Steals. The fr.ejvts of land, or banks on the fca 
coatU of Norfolk, are called the Meals and the Males. 


Cowel. • 

ijjcan, (msdius) Signifies the middle between two 
extremes; and that cither in lime or dignity: In time it 
is the interim betwixt one aft and another ; and applied to 
m:a}} pvfits of lands between udiflbifin and recovery, be. 
As to dignity, there is a lord mean or tncfne, that holds of 
another hrd; and mean tenant, be. Mfine liUwife fig- 
auficth & writ, w hich lies where there is lord mefnt^ and te- 
ivmt; nu i■the tenant is diftr.iined by the fupenor lord, 
jov the :>M 0: fervice of the mean, who ought 10 acquit 
li in t^it! other lord, then the tenant Hull hayc his. writ 


of mejmy and if the man lord appear not, he (hall lofo 
the fervice of the tenant, and be fore-judged of his foignio- 
ry, and the tenant fhall immediatly become tenant to the 
chief lord. Alfo in fuch cafe, the tenant by writ may re¬ 
cover damages if he be dittrainol; and the mean lord be 
compelled to pay the rent, and do the fervices. h\ N. B. 
135. 13 Ed. 1. c. 9. If a man bring a writ of mejke 

where he is not diflraincd, yet it is maintainable, but 
then he fhall not have damages; for it is brought only 
to be acquitted, be. And tenant for life, where the 
remainder is over in fee, fhull have this writ againfi 
the mfine. 7 fi. 4, 1 1. 15 //. 6. Neiv Nat. Br, 33c. 

One brought a writ of mrfet againfl a man, bccaufo he did 
not acquit the plaintiff of a icnt-chargc demanded, be, 
when he by his deed bound himfelf and his heirs to war¬ 
rant and acquit him; and ii was held good : And if a 
man have judgment to recover in this writ, if he be not 
afterwards acquitted, he may have a dfirhgus ad atyuL 
tandum again it the me fie ; and feire facias again tt liic 
lord. Slat. Wfim. z. c. 9. 14 Ed. 3. Sec Myhr. 


Form cf a Writ of Mejne. 

G KOltGE the Third, Sec. To the Jfonjf cf$i Con: 

wand A. B. that jujlly, Arc. he acquit 0. D. if the 
j nr vice which 1L F. exacts from him , of his freehold t has 
he holds of the /aid A. B. in W. whereof the fatd A. who 
ss meine betwixt the /aid E. and C, ought /; acquit him ; 
and whereupon he complains, shut far hi> defaul* he is de¬ 
trained ; and unit /}, tire. 

S^cfe, (mfifuQgium) A meffuage or dwebing-houfe. 
Kitchin , 139. and F. N. B. 2. Star. WfamLt, 14 
//. 3. and 21 IL 8. 13. Alfo a meafurv of herrings, 
containing five hundred ; the half of a tkoufund is called 
mcafe or mefe. Merch. Dick 
i^eafon-’tmc, In French Maifon de dieu, Downs Dei ; a 
houie of God, a monaltery, religious houie or hofpital; 
the word is mentioned 2 b 3 P. b M. cap. 23. 39 El. 

5. and 15 Car. 2. 7. 

j^Cftlurc, (mcfijurst) Is a certain quantity or proportion 
of any thing fold; and in many parts of England, is one 
bufliel. The Ic.trncd Blackfione, in treating of the King’s 
prerogative, jays, “ the regulation of weights arid ma- 
fares, for the advantage of the public, ought to be upi- 
vcrfally the fame throughout the kingdom; being :l;c ge¬ 
neral critcilons which reduce all things to the fame or an 
equivalent value. But, as weight and mcafure are things 
in their nature arbitrary and uncertain, it is therefore ex¬ 
pedient that they be reduced to fome fixed rule or ihndard t 
which ilandard it is impoffible to fix by any written law, 
or ora! proclamation; for no man can, by words oply, 
give another an adequate idea of a foot-rule, or a pound 
weight. It is therefore neceffary to have rccuurfc to fomo 
vifible, palpable, material Jlnndard ; by forming a com ¬ 
panion with which, all weights and mctfuws may be re¬ 
duced to one uniform fize: and thep/ciog ilive of fixing 
this ilandard, our antient law <Lcjhd in the crown; as in 
Norm r >tiib it tv 1 iiged to the Duke. (G>. Ccufor,. L . 16.) 
This lbndajd was originally kept at Winchcjhr : and we 
find, in the lews of King Edgar, {cap. 8.) near a century 
before the coriqueft, an injunction that the one mccjurc, 
which was kept at Winchefter, Jhould be obferved through- 
cut the realm. Molt nations have regulated the ttaruLrd 
of mcafures if length by comparifon with the parts of thu 
human body; as the palm, the hand, the fpan, the "foot, 
the cubit, the, ulna, (of arm) the pace, and the fathom. 
Bur, as thefo are of different dimenfions in men ofdif 
ferent proportions, our antient hiftoriaus (Will. IVbbirib. 
in vita Hen. t. Spelm. Hen. 1. apud Wilkins t yj.) in 
form us, that a new ftandard of longitudinal ma I..;-- w.i 
alcertained by King Henry the Firtt ; who coimr,;::.uLx 
1 that the ulna or an tit nt ell. which an fivers to the msdm 
yard, Jhould be made of the exadl length of hk own anu 
And, one Ilandard of meafurcs of length bring pained 
all others are eaOly derived from thence; thine of greatc 
length by multiplying, thofe of lefi by lubdividing, th.i 
original ftandard/ Thus, by the tlatute called comp fit, 
ulnarvsn it pcriiu::nrn. ftye yard; and a hull make a pcieb 
7 M ar 
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siud the yard is fubdivided into three feet, and each foot 
x»to twelve indiet; which inches will be each of the 
length of ihue grain* of barley. Superficial meafures are 
derived by fquaring thole of length ; and meal'urcs of ca¬ 
pacity by cubing them.—The liandard of weights was 
originally taken from corns of wheat, whence the lowcil 
denomination of weights we have is Hill called a grain \ 
thirty-two of which arc directed, by the llatute called 
menjurarum, tocompofe a pennyweight, where¬ 
of twenty make an ounce, twelve ounces a pound, and 
jfo upwaui;. And upon tliefc principles the firft flandards 
were made; which, being originally fo fixed by the 
crown, their fubfequent regulations have been generally 
made by the Ring in parliament. Thus, under King 
Richard I. in his parliament holden at Wcftminftcr , A, D. 
1197, it was ordained, that there jkottld be only one weight 
and one meafure throughout the kingdom, and that the cultody 
of the a dill* or flanJard of weights and meafures Ihould be 
committed to certain per foils in every city and borough; 
(llt xnd. tth. l\nii.) from whence the antient office of 
rhe Krug’s uuhuger (Ivins to hate been derived* whole 
duty it was* for a certain fee, to meafure all cloths made 
lor fale, till the ollicc was aboliflied by the Hat. 11 b 1 2 

IV. 3. c. 20. In King Jehu's time this ordinance of 

King Richard was frequently difpenfed with for money; 
f Coved. A. I). 1201.) which occalioned a provifionto be 
made for inlbrcing it, in the great charters of King John 
and his ft,-u. f'9 lieu. 3. c. 25.) Thefeoiiginal flandards 

were called pondus rtgis, and mtifura domiui regis ; and arc 
directed by a variety of fubfeqi.ent llatute? to be kept in 
the Exchequer, and all weights and meafures to be con¬ 
formable thereto. But, as Sir Edward Coke obferves, 
(2 Injl. 41.) tho’ this hath fo often by authority of par¬ 
liament been enabled, yet it could never be cfle&ed ; fo 
forcible is cufiom with the multitude,” Black. Com. 1 

V. 274> ti r. and fee the Preceptor, Vd. 2. p. 384., lAc. 

Magna C hart a, e. 25. ordains, “ that theie lhall be 

but one meafurt throughout England , according to the 
Jlandard in the Exchequer:” Which Handard, was formerly 
kept in the King’s palace, and in all cities, market-towns 
and villages, it was kept in the churches. 4 Injl. 273. 
By 17 Car. I. c. 19. there is to be one weight and meafure, 
and one yard according to the King's jlandard ; and whoever 
fhall keep any other weight or meafure, whereby any thing 
is bought or fold, lhall foifeit for every offence 5 s. And 
by 22 Car. 2. e. 8. Water meafure , as to corn or grain* 
or fait, is declared to be within the Hat. 17 Car. 1. And 
if any fell grain, or fait, be. by any other bulhel, or meafure, 
than what is agreeable to the Handard in the Exchequer, 
commonly called Winehefter-Mcafurt ; he lhall forfeit 40 s. 
£*?r. Notwithllanding thefe llatutes, in many places and 
counties, there are different meafures of corn and grain ; 
and the bufhel in one place is larger than in another ; but the 
lawfulnefs of it is not well m bt accounted for, finer 
cullom or prefeription is not allowed to be good agaiuft 
a llatute. Da It. 250. 

We have three different meafures, viz. one for wine, 
one for ale and beer , U-tpl one for corn : in the meafure of 
wine, eight pints make a gallon, eight gallons a firkin, 
fixteen gallons a kilderkin, half barrel or rundlet, four 
firkins a barrel, two barrels a hoglhead, two hogflieads a 
pipe, and two pipes make a tipi. 15 R. 2. cap. 4. n 
H. 7. c, 4. 12 H. 7. c. 5. 

in meafure of corn eight pounds or pints of wheat make 
the gallon, two gallons a peck, four pecks a bulhel, lour 
bulhels a fack, and cigtft bufhels a quarter, Uc. And 
in other meafure ; three barley corns in length make an 
inch, twelve inches a foot, three feet a yard, three feet 
and nine inches smell, and five yards and a half, which 
is fixteen feet and half, make the perch, pole or rod. 
27 Id, 3. t. 10, Selling by falic me.fure being an of¬ 
fence by r he Common law', may be punilhed by fine, ifc. 
upon an indictment at Common law, as well as by llatute. 
See the Stat, ri Hen. 7. up. 4. which inflicts particular 
fines for offences, pillory, tsV. 

1'hc refpeftive contents of a barrel of beer rnd ale, 12 
Car. 2. e.iyfeQ. 20. c. 24. feel. 34, 1 IV. & M. e. 

24. fed. 5. The bulhel of corn and fait afeertained, 22 
Car. 2. c. 8. 22 & 23 Car, 2. c. 12. 5 IV. & M . c. 


7 */ *8. A meafure of brafs lhall be chained in.every' 
market,.22 Car. 2. c. B. fed, Conllables to "fearch 
for unfealed meafures, 22 Car. 2. e. 8. fed. 6 . Where 
there is not a clerk of the market, the mayor, &e. lhall 
feal meafures, 22 ii 23 Car. 2. e. 12. / 4. Collcftors 
of the excife to provide quarts and pints of brafs for ale 
in every market town, 11 fcf 12 W. 3. c. 15. fed. 3. 
Contents of Winehefter meafure, 1 Ann. ft. 2. c. 3. fed. i Q . 
Water meafure of fruit afeertained; 1 Ann. ft. j. c. ic. 
Wine meafure, 5 Ann. c. 27 .fed. 17. J 

fljeafum, or ^Ctcr of woollen cloth, and of coals, 
&i. is an officer in the city of London ; the latter ofgreat 
account. Chart. Jac. 1. See Alncger. ■ 
flpcafuriug fi^onep. The letters patent, whereby feme 
perions exacted for every cloth made, certain money, be*- 
fidcs alnagc, called meafuring money . fhall be revoked. 
Rot. Pari. 11 Hen. 4. 

Jtyprttffrl’ h a mead houfe, or place where mead or 
metheglin is made. Cartular. Abb. Qlaft. MS. 29. 

filpc^fcc, A bribe or reward ; and uled for 2 compen- 
fation where things exchanged are not of equal value; 
It is (aid to come from the word meed, which fignifies 
merit. 

$ tn&ttuc mantis bomfats, Men of a mean 
and bafe condition, of the lower fort. Blount. 

^ctnanuc, Is a word ufed for middle ftze ; mediantss 
homo, A man of middle fortune. 

sBjJcluaroic of iHucftiono, Were fix perfons authorized 
by llatute* who upon any queflion arifing among merchants, 
r. laring to unmmatable wool, or undue packing, Uc. 
might before the mayor and officers of the ftaple upon their 
oath certify and fettle the fame j to whofe order and de¬ 
termination therein, the parties concerned were to give 
entire credence and fubmit. 27 Ed. 3. flat. 2. c. 24. 

^Cblctas lUngU8, or, Media ate Lingua, Jury dr. 
Signifies a jury or inquett impanelled, whereof the one 
half confill* of natives, and the other ftrangers 5 and is 
ufed in pleas wherein the one party is a 11 ranger, the 
other a denizen: And this manner of trial was firft given 
by the Stat. 27 Ed. 3. tap. 8. Before which* this 
was obtained by the King’s grant. S'taundf. P. C. 
lib. 3, cap. 7. He that will have the advantage of trial 
per tnedietntem lingua:, muft pray it; for (it is faid) he 
j cannot have the benefit of it by way of challenge. S. P„ 
C. 158. 3 Juft. 127. In petit treafon, murder and fe¬ 

lony, medietas lingua: is allowed; but for high treafon, an 
alien lhall be tried by the Common law, and not per me- 
dictatem lingua. H. P. C . 261. And a grand jury ought 
not to be de medietute lingua, in any cafe. Wood's hft. 
623. .Egyptians arc excluded from this trial, by 1 iff 2 
P. C: M. c. 4. But wc read. That Solomon de Standfcrd a 
Jtw, bad a caufe tried before thclhcriff of Norwich, by 
a jury of Sex probes Cf legales homines, iff fix legale s Jud,rus 
de Civitatc Norwich C c. Pafch. 9 Ed. 1. See Black. 
Com. 3 V. 3be. 4 V. 166, 346. 

^CtHO dctpncunbo, Is a judicial writ to diftrain a 
lord for the acquitting of a mean lord from a rent, which he 
formerly acknowledged in court not to belong to him. 
Reg. Judic. 129. Sec Mean. 

Jflpctitrriuncan, Is that which paffeth through thc»*^ 
of the er'r’.h j hence the fea which ftretchcth itfclf from 
weft to caft, dividing Europe, AJia, and Africa, is called 
the Mediterranean Sea. The counterfeiting of Mediterra¬ 
nean palfes for Ihips to the coaft of Barbary, ts'e. or the 
feal of the admiiahy office to fuch pafles, is felony with¬ 
out benefit of clergy. Stat. 4% 'eo. 2. e. j8. 

SSjjJcblefc, (Fr6m the Kr. Mrfter) Is that which Brailon 
calls Me dictum, and fignifies quarrelling or ■ brawling. 
Brail, lib. 3. trad. 2. cap. 35. 

s^cblctn, A fudden feeding at, a^d beating one ano¬ 
ther. Brail. I. 3 . c. 3 5 . 

fi^fDlrPP* A hr 4 rveft- fupper, or entertainment given 
to the labourers at harvdt-home. Plaeit. 0 Ed. 1. 
Cowell. 

fipcbtoai* riber, Pilots thereon how to be Jicenfcd, 5 
Geo. 2. c. 20. It was called Vaga by the Britons j the 
Saxons added Med. See Vaga, 

J 3 j)ecr, (merus) Tho’ an adjeftive, is ufed as a fub- 
ftantivc* to fjgnify nicer right . Old Nat. Bi\v. 2 . in 

\ thefe 
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thcfe words- This writ hath but two ift'ucs; viz. joining 
the mife upon the meere, and that is to put himfeif in the 
Great Aj/f/e of our Sovereign Lord the King, or to join 
battle. Cowell. See Mi/e. 

jffljpcfStK, Is the fame with maifnada. Mon. Ang. Tom, 
2. p. 219. 

49 j)cmt’, (Fr. Mefitie) As the King’s mi tty, the King’s 
family, or houfhold fervants. 1 /?. 2. t. 4. 

To what duties liable, 2 W. <2 M. fejf. 2. 


r. 4. feB. 35. 

flBclDfCOtl), (Sax.) Was the recompence clue and given 
to him who made dil'covery of any breach of penal laxvsi 
committed by another perfon ; called the promoter or in- 
former’s fie. Leg. In a, cap. 20. 

j$ciiu0 3lnqjlireitbttm» h a writ that Iieth for a fe- 
cond inquiry, where partial dealing is fufpefted; and 
particularly of what lands or tenements a man died feifed, 
on finding an office for the King. F. A T . B . 255, It has 
been held, that where an office is found againtt the King, 
and a melius inquirendum is awarded, and upon that melius, 
C5'r- it is found for the King, if the writ be void for re¬ 
pugnancy, orotherwife, a new melius inquirendum lhall be 
had ; But if upon the firrt melius , it had been found a- 
gainft the King, in luch cafe he could not .have a new nu - 
%us , Sffr. for then there would be no end of thefe writs: 
And if an office be found for the King, the party grieved 


may traverfe it; and if the traverfebe found againfi him, 
there is an end of thatcaufe; “and if for him, it is con- 
clufive. 8 Rrp. 169. 2 Nelf. 1008. If there is any de¬ 

feat in the points which are found in an inouifition, there 
may not be a melius inquirendum; but if the inquifition 
finds fome parts well, ahd nothfng is found as to others, 
that may be fupplied by melius inquire nd* . 2 Salk. 469. 

A melius inquirendum {hall be awarded out of B. R . where 
a coroner is guilty of corrupt pra&ices 5 directed to fpe- 
cial comniiffioners. 1 Vent . 181. Vide Mod. 82. Mich. 
22 Car. 2. B. R. Anon'. See 15 Vin. Abr. tit .Melius 

snquirendum . 

Members of parliament, i. c. Members of the Houfc 
of Commons, the representatives of the people, defied 
and deputed in the place of the people, to repeal old and 
ufelefs laws, make new ones, and grant money, when ic- 
quifite, for the fervice of government. 

iJJJJcmoifcfl, Arc fome kind of remembrances or ob- 
fequies for the dead, in injunctions to the clergy. 1 
Ed. 6 . 


(time of.) Hath been long ago afeertain - 
cd by the law to commence from the reign of Richard the 
Firft\ and any cuftom may be deftrnyed by evidence 
of its non-cxiftencc in any part of the Jong per¬ 
iled, from his days to the prefent. Sec Black. Com. 2 


V. 31. 

fijjfenagium, A fan ily: Mentioned in Trivet's Chroni¬ 
cle , p. 677. and in Waljiugham , pag. 66. 

Jflpciltolcfc, Mentioned in Cram. Jufitce of Peace , 
193. Is that which Brt&lon c*We\.h medktum. III. 3. trail. 
2. cap 35. It fignifies quarrels, feuffiing or bi aw ling. 
Cowell. 

Jemals, (From mmnia , the walls of a cafilc, houfe 
or other place) Are houfhold fervants who live under their 
lord or mailer’s roof; mentioned in the fiat. 2 H. 4. 


c 21. 

tfjfcttfa, Comprehends all patrimony, or goods and ne- 
ceftarics for livelihood.— Dominicum ejl proprie terra ad 
xnenfam ajfgnata. * 

^enfalfci. Such parfonages or fp&tual livings, as 
were united to the tables of religious houfes, and called 
menjal benefices among the Canonijls : And in this fenfe it 
is taken, where mention is made of appropriations, ad 
menfam fuam. Blount. 

fitpenlura, Is taken for a bufhcl of corn, ifc. 

Centura IBcgalfC, The King’s jlandardmeafnre, kept 
in the Exchequer, according to which all others are to be 
made. SeeStat. 17 Car. 1. and tit. Meafure. 

£j£cr, or &f)ere * Words which begin or end with thofc 
fylhhles fip-nify fenny places* Cowell. See Mara , or 
Mere, a laite/>r great pond. 

^cra nottie, Midnight. 14 . 

gjjjmninnti!l 9 , A hireling dr fervant. Cartular. Ab¬ 
lest. Clafon. Mi$. 

^crchaat, (mtreator) Is one who buys and trades in 


any thing: And as merthandifs includes all goods aul 
wares expofed to {ale in fairs or markets; lb the word 
merchant formerly extended to all forts of traders, buyc,, 
and fellers. But every one who buys and fells is not at 
this day under the denomination of a merchant ; pnly thole 
who trainck in the way of commerce, by importation or 
exportation, or carry on bufincfs by way of emptiop, ven¬ 
dition, barter, permutation or exchange, and who make 
it their living to buy and fell, by a continued affiduity,or 
frequent negotiation, in the myfiery of merdiaudifiug! are 
efteemed merchants. Thofe who buy goods, 10 reduce them 
by their own art or induftry, into other touns than they 
arc of, and then to fell them, are artificers , not mtr.bat.tse 
Bankers, and luch as deal by exchange, are propci ly cal 
led merchants. Lex Mercat. 23. 

Merchants wcic always particularly regarded by the 
Common law j tho’ the municipal laws of England, or in¬ 
deed of any one realm, arc not fufficient for the ordning 
and determining the ad airs of traffic^, and matter* rchu - 
ing to commerce; merchandize being fo univerfal and ex- 
I teniivc that iti;. impolhble ; therefore of the Law Merchant 
(fo called irom its univerfal concern) all nations take fpt- 
cia) knowledge; and the common and fiatute laws of chi': 
kingdom leave the caufc* of merchants in many cafes to 
their own peculiar law. Ibid. 

The law of England , as a commercial country, pays a 
very particular regard to foreign merchants in innumna- 
ble infiances. By Magna Charta , e, 30. it h provided. 
That all merchants (unlcfs publicly prohibited before 
hand) ihall have iafe conduct to depart from, to come in¬ 
to, to tarry in, and to go thro’ England , for die cxcreifv 
of merchandize, without any unrealonable imports, except 
in time of war; and, if a war breaks out between u*> 
and their country, they {hall be attached (if in England) 
without harm of body or goods, till the King or his chief 
judiciary be informed how our merchants are treated in 
the land with which we are at war; and, if ours be iecure 
in that land, they ihall be fecare in ours.—This {corns to 
have been a common rule of equity among all the nor¬ 
thern nations; for we learn from Stsernhcok, (de jure 
Sueon. 1 . 3. c. 4.) that it was a maxim among the Goths 
and Swedes , “ quam legem exteri nobis pofuere * eandern 
illis ponemus .” But it is fomewhat extraordinary, that it 
, ihould have found a place in Magna Charta , a mere inte¬ 
rior treaty between the King and his natural-born ZubjefU : 
which occafions the learned Montefquteu to remark with a 
degree of admiration, “ that the Enghjh have made the 
“ protc&ion of foreign merchants one of the m ticks uf 
,f their national liberty.” But indeed it well juiiificj .mo¬ 
ther obfervation which he has made, “ th it the Engl if* 
** know better than any other people upon earth, how rr> 
** value at the fame time thefe three great advantage., 
“ RELIGION, LIBER.TV, aild COMML’fi Ol," RLtch. 

Com . 1 V. 260. 

In the reign of King Ed. 4. a merchant firanger made 
fuit before the King’s Privy Council, for ievcial bales of 
filk feloniotfiy taken frem htm, whcicin it was moved, 
that this matter fliOuld be determined at Common law ; 
but was anfwercd by the Lord Chancellor, that as this fuit 
was brought by a merchant % he was not bound to fue ac¬ 
cording to the law of the land. 13 Ed. 4. In former 
times it was conceived, that thofe laws that were prohi¬ 
bitory againll foreign goods, did not bind a merchant 
ilranger: but it has been a long time fincc ruled other- 
wife ; for in the leagues that are now efiabliflied between 
nation and nation, the laws of either kingdom are c.. 
cep ted ; fo that as the Englijh in France or any other fo¬ 
reign country in amity are fubje£t to the laws of that 
country where they refidc; fomuft the people of Fran.r, 
or any other kingdom, be fubjedt to the laws cf EngLnJ 
when refident here. 19 Hen . 7. 

iMngli/h merchants are not roftrained to depart the king¬ 
dom without licence, as all Other {object!- aie ; ihc/:.v,y 
depart, ami live out of the realm, and *he Kiivf .' o ; ;t - 
dience, and the fame is no contempt, they being excepud 
out of the ftatutc 5 R. 2. c . 2. And bv the Common Jaw, 
they might pafs the Teas without licence ; tho* not u mer- 
chandife. Mich. 12 and 13 Elite. lh*r 206. 

If any ditturbanec or abufe be oilered them, or ary 
ctlier vienhaja in a corpointior?, and the head cfheer 
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there do not provide a remedy, the franchife fhali be money ; and both thefe companies after the expiration^ 
ieized; and the difturber ihall aniwer double damages a certain term, were by articles united, 
and fuffer one ycai’s imprifonment, ( 3 c. by St at. 9 Ed. In the 21ft year of Queen Elizabeth, the Eaftland Com- 
3. c. 1. All merchants (except enemies) may fafely come pavy of Merchants was eretted; and in King Charles the 
into T.nvhnd with their goods and merchandifc. 14 Ed. Second's time, that company was confirmed, with full 
3. Merchant Grangers may come into this realm, and de- power to trade in Norway, Sweden, Poland, and other 
part at their pleafure ; and they are to be friendly enter- Eaftland countries. The Royal African Company had their 
rained. 5 R. 2. e. 1. And merchants alien (hall be u fed charter granted them in the 14th year of King Char. 2, 
iti thh kingdom, as denizens are in others, by the fta- And by 9 (3 10 IV. 3, they are to maintain all forts, 
tute 5 Hen. cap. 7, Cde. King Charles 2. aifo by commiffion under the Great 

If a difference arife between the King and any foreign Seal of England, conflicted his Royal Highnefs James 
llatc, alien merchants are to have forty days notice,^ or Duke of York, (afterwards King Jam. 2.) Edward Earl 
longer time, to fell their effedls and leave the kingdom, of Clarendon , and others, to be a council for the Royal 
27 Ed. 3. cap. 17. All merchants may buy mcrchandifes FSjhcry of England, and declared himfelf to be the pro¬ 
of the Haple : And any merchant may deal in more mer- tcilor of it; and in the 29th year of his reign, he incor- 
chsndifcs than one ; he may buy, fell and tranfport all porated them into a company. King Will. 3. in the fourth 
kinds of merchandifc. 27 Ed. 3. c. 3. and 38 Ed. 3. year of his reign, ethbliJhed a Greenland Company. By flat, 
c. 2. 9 3 nn. to pay the debts of the army, navy, &c, amount- 

All the King's fubjefts are to have a free trade to and ing to near ten millions, the South*Sea Company of Mer- 
from France, Spain and Portugal. 3 Jac. 1. e. 6. It chants was created; who having advanced that money, 
ihall be lawful for merchants to tranfport iron, armour, the duiics upon wines, vinegar, tobacco, ($c. were ap- 
piflols muftets, faddlcs, fwords, bridles, W<. Stat. iz preprinted ns a fund for payment of the intetefi, after the 
Car. 2. c. 4. Merchants, ( 3 c. corrupting or adultc- rate of 61 . per cent. (3 c. The company is to have the 
rating wine, or felling the fame adulterated, are liable to foie trade to the South-Seas; and others trading thither 
penalties, by 1 IV. 13 M. SeJJ'. 1. c . 34. On importation fhall forfeit their Ihipsand goods, and double value : and 
of tobacco, merchants have an allowance of 8 per cent, the corporation is to continue for ever; but the funds 
12 Jan. cap. 8. Vide Cuftrn of Merchants. are fubjett to redemption by parliament. This company 

Various rcftrainis arc laid on merchants, especially to , had their capital Hock very much enlarged in the reign of 
prevent their carrying pf gold and iilvci out of the 11a- j King Ceo. 1. And to raife money lent, were empowered 
lion, ( 3 c. by the llatutc law, vide 18 Ed. 2, e. 21. 4 to make calls or take in fubferiptions, tSfr, as they thought 

II. 4. c. 15. 5 II. 4. c. 9, 8 H. 6. c. 24. 3 H. 7, fitj a,id on this foundation, the late Scuth-Sca feheme 

c. 8. 1 R. 3. r. 9. i Ehz. e. ji. was executed: but to retrieve credit, afterwards part of 

If a perfon, who is otherwife no merchant, being be- the ftock of the South-Sea company was ingrafted into the 

yond H a, takes up money and draws a bill upon a mcr- capital llock of the Eaft-India company and the Bank of 
chant, he cannot in an action brought upon this bill ' " 
again ft him as the drawer thereof, piead that he was no 
met chant; for the very taking up the money and drawing 
the hll males him a merchant to this purprfe. Comb. 152. 

Merchant includes all forts of traders as well and as pro¬ 
perly as merchant adventurers. D. 279. b. cites Spclm. 

Guild.'. A merchant taylor is a common term; per Holt 
Ch. J. 2 Salk. 445 * 

The cuilom of merchants is part of the Common law the nation: tho* we mull nevcrthelefs obfeivc, that they 
of this kingdom, cf which the judges ought to take no- are a kind of monopolies ereiled by law ; and if the power 
ticc; and if any doubt arife about the cuilom, they may granted them is abufed, arc of fatal conference; for 
fend for merchants to know the cuftom ; per Hobart Ch. J. which we need only inftance the ever memorable year 
Winch. 24. 1720, when the fub-governor and directors of the South- 

The Lex mcrcatorin, is allowed for the benefit of trade, Sea company incurred a forfeiture of their eftates by ila- 
to be of the utmoil validity in all commercial t ran factions: tute, and were difabled to hold any offices, (3 c. for their 
for it is a maxim of law, that f * euilibet in jua arte ereden - vile loudutt, which tended to the ruin of the publick. 
dum eft.” JBlack/Com. 1 V. 75. bee 3 New Abr. tit. Over and above thefe companies, there are the Dutch 
Merchants. * Mtrchants ; thofe wlio trade to the Weft-Indies; the Ca- 

There are companies cf merchants in London for carrying nary Merchants ; Italian Merchants , who trade to Leg- 
on crnfidcrablc joint trades to foreign parts, viz. The burn, Venice, Sicily , bV. The French and Spanijh Mer- 
merchant adventurers, the company dlablilhcd in England chants, ( 3 i. 

for the improvement of commerce ; which was erected by Sljcrcbeninfjf, (Merriorum Lex) Was the law of the 
patent by King Ed. J. merely for the exportation of wool , people here called the Mercians. Camden in his Britannia 
(3 c. before we knew the value of that commodity, aud at fays, That in the year 10 j C, this kingdom was divided in- 
a lime when we were in a great nicafure itrangers to to three parts; whereof the Weft Saxons had one, govern- 
trade. The nc.vl company was that of the Burbary mer - ing it by the laws called Weft Saxon-lage, which contained 
chants, incorporated in the reign of King Hen. 7. A com- Kent, Suffer, Surrey, Berks, Hamjjhire, Wilts, Scmerfet , 
pany of menhaats trading to the north, called the Mnj'covy Dorft, and Devon: The Danes had the fceond, Con¬ 
or Raffia Company, was cllaUilhed by King E. 6, and en- tabling 2 or/, Derby , Nottingham, Lacefter, Lincoln, North - 
couraged with additional privileges, by Queen Mary, amften, Bedford, Rucks, Hertford, F.Jftx, Middkfex, Nor ... 
Queen Elizabeth, c;v. The Barbary merchants decaying folk, Suffolk, Cambridge and *Huntingdon ; which was 
towards the latter end of Queen Elizabeth 1 *, reign, out of | governed by the'laws called Dane*lags ; And the third 
lhc:r mins aroh ‘he L, cant or Tinke? Cw'fcny ; v. r ho frift ! part was in the p'lflefiion of the iierciam, whofe law was 
trading withc, and thr-M/th Ittrhy, luruiibcJ Eng- ! called Mere hath gr; and contained Ghtuefter , Worceftsr, 
land that way with 1 h.ft l.afui tvmnmdinc:,: This cor’- \ Fee ford, Wtv wick, Oxford, Chefter , Salop and Stafford : 
pany hath wiy coiil^eialdc f„ii «*«?•, :t Cc/ftaniLr'pL, from which three. King Will. 1. chol? the beft, and with 
Syir/u, slLf.fi., E’t. 1'i’jm the I'let.riddng Mire of ihe j oilwr laws ordained vhem to be she Jaws of the kingdom. 

Lt -.mi or Turi.-y (impair:, in the r.Igu bk- ,/de of Q Mi.cn ‘ Camd. Brit. 94. Moh.uiinn Lnv.s. 

LL-. fprung the Old Eft hdu. C ftp any, who 1 m/. iag fit- ! . V M.'rchetum,) A fine or compoftion paid 

ltd o jt Jhips of force, b.ongkt fiom tin nee at the be ft ! by inferior tenants, to the lord, for liberty to difpofe their 

h;ac t il.s !nd:cn comm ditk*. fjimctl f fdJ to Erehm!' daughters in marriage. No baron, or military tenant 
bv difratu Em ofreitt j; arai Uj i - ; having obtained nvjr.y | could mary his foie daughter and heir, without fuch leave 

?rwl b->ui the crow% hi tilth- f.vour, j purcluled from the K ng, pro maritandu fdia. And 

v.-ete fob* malted ot that ; uvanti yeous trr^.ch : until at j t.v.ny of our lervile tenants could neither foiid their fona 
laf 

9 


r a new company was Incorporated by King U ill. Ant.o 
JV. t. on their luiuing govcnncuL millions c! , 

"4 “ \ I 


to Ichool, nor give their daughters in marriage, without 


zngtana; ana alter mat, nau me uocfc was converted 
into annuities at 4 1 . per cent . Since which a farther re- 
du&ion thereof hath been made. 

This fiiort hi fury of our Companies of Merchants, which 
have ever had many and great privileges, and arc at length 
become of double ufe, /, t. to enlarge commerce, and 
fupply the nocelli tics of the Hate, in iomc meafurc, Ihew:: 
the progrefsand increafe of our trade, and the wealth of 
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cxprcfs liccnct^.^m the fuperior loid, Sa* Retina's Cluj- 
* Jary ia Maritagium. See Mare bet . 

J^Ci'ClAi Is uled in many places in the Monaftic . for 
amerciament. 

^iCimomatUS Slnglne, Was of old time ufcd for the 
import of England upon merchandile. 

dj)ercurie G, Or venders of printed books or papers. 
Vide Hawkers. 

tftjjcrcp, The arbitrament of the King or judge, in pu- 
ni thing olienees, not dire&ly cenfuied by the law. 11 H . 

C. i. 2. See Mifiricordta. 

Merger, Is where a le/Ter eftate in lands, ifc. is 
drowned in the greater; as if the fee comes to tenant 
f u years, or life, the particular eftates are merged in the 
Lt ■. but an tdate-tail cannot be merged in an ellate in 
tu '; for no ellate in tail can be extinct, by the accefion 
of a greater ellate to it. 2 Rrp, 60, 61, Jf a ledbr, 
who hath the fee, marries with the lellee for years ; this 
is no merger, becaufe be hath the inheritance in bis own, 
and the Uaje in right pf bn wife. 2 Plowd, 418. And 
where a man hath a teim in his own right, and the 
inheritance defeends to his wile, fo as he hath a freehold 
in her right, the lerm is not merged or, drowned. Cro. Car. 
2-Vide 15 I'm. Abr. tit. Merger. 

^crfctmi, A lake ; from the Sax. mere, lacus. Ma- 
mri a, molmdina , merfea, CS via rife a. Ingulph. p. 861. 

sapcrl'c-ullavc, (Sax. lmola pAudum ) So the inhabi¬ 
tants, of Rummy Mur ft in Kent were antietitly called. 
CcwAl. 

iilJcitUtJC, Seems to be a corruption of, or a Law- 
French wuid for inartymiogy. See fiilL 9 Hen. 7. 
14. b. for it being afkrd what was meant by mertlage , the 
■book fays, Cep eft Ka lender uttbverftil in FEglife de A eft 
realm, lex quei.x puefts j\mt lies d'oljerve & ne flats. A 
church {calendar 01 nibr.ck. Cowell, 

SlJJcrton, Statutes made there, 20 Flat. 3. 

SJjJeluc, (nu'd*us) Signifies him who is a lord of a 
manuj, and lb hatii teuauts holding of him; yet himfclf 
hulds of a fuperior ford. Cowell. See 15 Vm. Abr. tit. 
Mrfne. 

Poicjiiclgcr by default given the writ of tnefne. Procefs 
in the writ of mefta regulated, and remedies provided for 
the tenant pcravaile , St, Weft. 2. 15 Ed. 1* c. 9. Sie 
Mean. 

i!Jj):fuaLty* {medietas) Signifies the right of the mefne, 
as the mrjnalty is extindl. Old AuU Br . 44. It the 
m.fnaUy dcicend of the tenant. Kitchtn, 147. 

iljJjflViriuC, (from mej/is) The chief fervaut in huf- 
bandry, or bar veil-time, now called a bailiff in fome 
places. Mon. Angl. tom . 2. p. 832. Alfo this word is | 
ufed lor a mower or i caper; one that works liar veil-work, 
Fleta, Lb. 2. c. 75. 

dkjvcfleugcr. Is a carrier of meflages, particularly im- 
ployed by the Secret at ies tf State , t5 e. and to thefe com¬ 
mitments may be made of Hate prifoners; for tho* re¬ 
gularly no one can juilify the detaining a perfon in cuftody 
out of the common gaol, unlcfs there be fome particular 
reafon for it; as if the pa*ry be fo dangcroufly lick, that 
it would hazard his life to fend him thither, &c. yet it is 
the cotiflant practice to make commitments to meflcngcrs; 
but it is faid, it fhn.ll be intended only in order to car* 
jrying the offenders to gaol, t Salk, 347. 2 Hawk. P.C, 

118. An offender may be committed to a meffenger. In 
order to be examined before committed to prifon; and 
tho* fuch commitment to a meffenger is irregular, it is 
• not void; and a perfon charged with treafon, efcaping 
from the meffenger, is guilty of treafon, (j fc. Skin. 

599 * * * 

itykftengerff of tf)e <£tfl)equcr, Arc officers attending 
that court; they are four in number, and in nature of 
purfubvants to the Lord Treafurer. 

iiptfTt Vb&tlt, Signifies a prieft. The Saxons called 
every man thane, who was above the common rank ; fo 
meffc thane was he who faid tnajs; and morales thane was a 
fecular man of quality. Cowell. 

j@f£c8ma Reaping time, harveft. Id. ib. 

( MefJ'uugium) Is properly a divelling-houfe, 
with fome adjacent land affigned to the ufe thereof . Weft - 
Synth, tit. Fines, feB. 26. Brail, lib. 5. cap. 28. and 
flowden, 169, 170, where it is faid, that by the name of 


a meffuAge may pafs alfo a curtilage* a garden and orchard* 
a dovc-houfc, a (hop, a mill, a cottage, a toft, a chamber, 
a cellar, lAc. yet they may be demanded by their Angle? 
names. McJJagium in Scotland, fignifies the principal 
place or dwelling-houfe within a barony, which we call a 
mamr-houfe . Skene de verbo. figntf. verb. Meffuagium. 
In fome places it is called the file of a manor. A fra cite 
lies not dedomo, but de nufj'uagio. Co. Lit, cap. 8. 

Mefhne, or rather mefiellane , that is, wheat 

and rye mingled together.- Et nanam garbam frummi, 

mcJlilonis, fthginis omnis generis bladi. Pat, 1 Ed. 3, 
par, 1. m. 6. 

$j)etai» The exportation of iron, brafs, copper, lat- 
tin, bell and other metal, antiently reftrained. 28 Ed. 3. 
c. 5. >3 Hen . 8. c. 7. 2^3 Ed. 6. c. 37. But per¬ 

mitted by 5 W. f M. c. 17. Metal prepared for battery, 
to what duties liable, 4 W. & M. c, $. 

^etcCO^U, A mcafure or portion of corn, given out by 
the lord to cultomary tenants, as a reward and encourage¬ 
ment for their dutiY* of labour. Stipendia & metecorn, at 
cetera debita fervitia tn monafteriu pradiElo folvantur . 
Ryley's Plac. Pari. 391. 

j^Ctcgnbel, (Sax. cibigablum. feu <vc£Hgal) A tribute 
or rent paid in viduals; which was a thing ufual in this 
kingdom, as well with the King’s tenants as others, till 
the reign of King Hen. I. 

IJ 0 Ct 6 t of coals in London, c. from metier, to mete or 
mcafure a thing. Vide Meafurrr. 

35 Pnl»egltlt, (Brit. Meddtglin) An old Brttijh drink 
made of honey, &c. and ftill continues in repute in Eng 
land 1 it is mentioned in the Statute 15 Car. 2. cap. 9. 

ifljJettcrtjcp, ^itttnCctypp Was an acknowledgment 
paid in a certain mcafure of corn ; or a fine or penalty 
impofed on tenants, for their defaults in not doing their 
curtomary fervices, of cutting the lord’s corn. Parocb* 
Antiq. 49$. 

5 jlj>eum 9 Cutllts, Arc Latin words ufed for the proper 
guides of right ; and which being mifunderllood, have 
been the ground of many controveriies. 

A mey or mow of corn, as antiently uied ; and 
in fome parts of England they ftill fay mey the corn, 1. e. 

put it on an heap in the barn. . ■■ ■--— Cariabunt Bladutn 

per tinum diem cum una eare<fta t £5 inventunt itnum hominetn 
ad faciendum meyas in grangio. Blount. Ten. 130. 

*fljJicel»gemotcs, ^tceUCimobe, The great council# 
in the Saxon times of King and noblemen, were called 
IVit tena-gemotes, and after Micel-fynods and Mi cel-gemotes, 
i. e. Great and general aftemblies. Cowell. Sec Black. 
Com , 1 147. 

^pnotb> Same with Micbel-gemote , or Micel- 
gemote, which fee* and alfo Black. Com. 1 V. 147, 
finalefcjc. The feffions of the peace how often to be 
held, 14 H . 6. c. 4. In aftions triable by Middlefex ju¬ 
rors, they Ihall be called the fourth day, iAc. 8 Ed. 4. 
c. 3. Inhabitants of Weftminftcr exempt from ferving on 
juiies at the feffions for the peace, 7 <3 $ W. 3. e . 32. 
fed. 9. Deeds and wills to beregiltered there, 7 Ann. c. 
20. No juror to be returned at the Wifipn'us in Middle- 
fex* who hath been returned in two preceding terms or 
vacations, 4 Geo. 2. c. 7. feB. 2 • Leaseholders qualified 
to ferve as jurors in Middlefex 4 Geo. 2. e. 7. f 3, But 
one county rate to be made for Middlefex, 12 Geo. 2. c. 
29./. 15. • 

^ill>*boart>0. See Paft e-boards. 
gptl&ermp, A kind of canvas, of which fail-cloths of 
ihips are made. 1 Jac. cap . 14, 

jftpilc, (Mtlliare) In the meafure of a country, is the 
dirtance or length of a thoufand paces; othcrwtfe de¬ 
ferred to contain eight furlongs* every furlong being forty 
poles, and every pole fixteen foot and a half. Star. 35 
Ehz. c. 6 , 

Ojtfleg, The ftatute mile, 35 Elix, e, 6. to be taken 
by computation for the dirtance of the refineries of rock 
f'alt from the pits. 8 Geo. 1. c. 12. 
v 4 &pHt 0 , A knight. Mat . Wtftm. p. nS. 

* 9 pilitate. To be knighted, mix. Rex per Angham fe¬ 
cit proclamari, c* ut qui haberent unde mtlitarent adeffent 
apud Weftmonafterium, t£c. Mat. Wertm. pag. 118. 

BQUitarpCattCen. Sec Black. Com. 103. Mili¬ 
tary Courts, ib. 3 V. 68* Military Feuds, ib. 2 V. 56. 
7 N Military 
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Military Offences* ib. I V, 4 H* 4 V * * 01 * Military 

Power of the Crown , ib, i V. 262. Military State , ib. 

1 V. 407* Military Tenures* ib; X V. 287. Military 
Teftament , ib. 1 V. 416. 

Qfriiitia* (Lot*) The being a foldier; *hd applied to 
the trained hands , under the direftion of the lieutenancy. 
The St at. 13 Car . 2. cap. 6 . is declarative of the King's 
right to the 1'upreme government of the militia , and of all 
forces by fea and land, fa tc. And by the 13 and 14 Car . 

2. c. 3, The King may iiTue commiffions of lieutenancy 

for the fcveral counties and cities, faff. Vide the St at. 
14 faf x5 Car. 2. e. 4. 9 €ff IO JsT. 3. e. 12. 10 iff 11 
W. 3. r. 12. And for new regulations, 30 Geo. 2. r. 
25. 31 Gfo. 2. r- 26. 

The militia laws reduced into one ad, 2 Geo. 3. c. 20. 
Explained and amended, 4 Geo , 3. f. 17. Application 
of the money granted for the charge of the militia, 2 Geo. 

3. r. 35. 3 Geo . 3. r, 10. 4 Grc. 3. c. 30. 5 G«, 3. 

r. 34* 

4 $tll, [mlendinum) Is a houfeor engine to grid corn, 
and either a water-mill, wind-mill, horfc-mill, hand-mill, 
faJV. And befides corn and grift-mills, there are paper- 
mills, fulling or tucking-miils, iron-mills, oil-mills, faff. 

2 Inft. 621. The toll Ihall be taken according to the 
Urcngth of the water, ordin. pro piftor. incerti temp. Pro¬ 
hibition Ihall not go in fuit for tithe of a new mill. Jrt. 
tier.* Q Ed. 2. fiat. I. e. 5. 

Magistrates may fearch mills for adulterated meal, faff. 
31 Geo. 2. f. 29. ft&. 29. Miller, baker, faff, not to 
ad as magiftrate under this ad, 31 Geo. z. c. 29. f. 32. 
See 15 Vin. Mr. tit. Mill. 

dpflleate, (mentioned in Stat. 7 Jac. cap. 19.) A 
trench to convey water to or from a mill, Cowell. 

^Billet, [milium) A fmall grain fo termed from its mul¬ 
titude. Lite. Di/3. 

fffinu, A corn meafurc of different quantity, according 
to the things mcafured by it: and minage was a toll or 
dury paid for felling corn by this meafure. Cowell. Ac¬ 
cording to Littleton , it is a meafure of ground, containing 
one hundred and twenty foot in length, and as many in 
breadth. Alfo it is taken both for a coin and a weight. 
Lttt. Di/ 3 . 

ffijMtiare, To mine or dig mines.- Minot or a miner. 

Record. 16 Ed. 1. 

S ittato; carucae, A ploughman. Cowell. 

metal, Is any thing that grows in mines, and con¬ 
tains metals. Sbep. Epit. 

Mineral Courts, [curtm minerales) Are peculiar courts 
for regulating the concerns of lead mines ; as Stannary 
Courts are for tin. See Berghmote. 

49 lUe* 9 tf)entum 0 , A company eftablifhed by fta- 
tutc, governed by the Duke of Leeds, faff. Vide 9 Ann. 
f* 24* ^ 

Elites, [minerta) Quarries or places whereout any 
thing is digged; they are likcwife the hidden treafure 
dug out of the earth. The King by his prerogative hath 
all mines of gold and filver to make money ; and where 
gold and filver in mines is of the greater value j they are 
called Royal mines. Plowd. But by ftatute, no mine 
of copper or tin ihall be adjudged a Royal mine » tho’ 
filver be extracted. 1 W. fa* M. c. 30. And perfon s 
having mines of copper, tin, lead, fafr. Ihall enjoy the 
fame, altho’ claimed to be, royal mines; but the King 
may have the ore, (except in Devon and Cornwall) paying 
to the owners of die mines, within thirtydaya after it ihall 
be raifed, and before removed, 1 61 . per tun for topper 
ore, waihed and made merchantable; for lead >0x0, 9/. 
per tun; tin or iron, 40 s. faff. Stat<$ W. faf. j|£ c. &. 
If a man hath lands where there are fome mines opes and 
others, not, and he lets the land with the mines therein, 
for lift or years, the leiTee may dig in the open mines 
only, which is fuffitient to (atisfy the words in the Jeife; 
and hath no power to dig the mines unopened s but if them 
be no open mine, and the leafe is made of thedaads, to* 
gether with all mines therein, there the toffee may dir 
for mines and enjoy the benefit thereof y otherwife thofe 
words wouldbe void, x Infi. 54. X2 . t Lev. 

184. To dig mince is wafte, where leflees are not author 
riftd by their ieafes: tho* a mine is not properly ft called 


till it is opened; being but a vein of iithuor coals, faff, 
before. 1 Inft. 54. v. 2 Mod. 193. . • 

For relief of the creditors of the company of mine 
adventurers. See 9 Ann. c. 24. If any perfon mail- 
cioaily fet on fire any mine, or pit of coal, he Ihall 
fuffer death as a felon, by Scat. 10 Geo. 2. c. 32. And 
damaging fuch mines, or any coal-works, by convey¬ 
ing water therein, or obftru&ing fewer! from drain¬ 
ing them, faff, ihall forfeit treble damages. 13 Gw. 2. 
cap. ai. 24 Geo . 2, c. 57. Mines how taxable* 30 Geo. 

2. r. 3. 

A man opens a mine in his land, and digs till he digs 
under the foil of another j he may follow his mine there ; 
but if the owner digs there alfo he may Hop his farther 
progrefs 5 and faid to be the ufe in Cornwall; 2 Vent. 
342. per Wilde J. on a cafe referred to him by Lord 
Bridgman, 22 Car. 22. 

It was faid by the Solicitor General, that there was a 
great difference between pits and mines; for if a mine be 
opened, he that may work the mine is not obliged to 
purfue the vein of ore under ground; but he may fink 
pits in purfuit of it which are neceffary to come at rhe 
ore, and as many as he thinks proper; and Lord Chan¬ 
cellor faid, it had been fo refolved before Powell J. on 
great confidcration, and confulting and examining the 
moft able miners. Gafts in Equity in Lord King* s 
time* 79 * Nov. IO, 1729. Clavering v. Clavermg. 

If a man demifes lands for life or years, in which there 
is a coal-mine open, the leffte may dig in it ; for the mine 
being open, it Ihall be intended by his dcinifing all the 
land, that his intent is as general as his demife; but if 
the mine was not opened at the time of the demife, the 
leffee by lcafc of the land is not impowered to make new 
mines 5 but in fuch cafe if he Ieafes his land and all mines 
therein, the leflee may dig for mines there; refolved, 

5 Rep. izTrtn. 41 Eliot. C. B. Sounder* s cafe. 

A queftion was, if copyholder of inheritance may dig 
mines in his land f The court feemed to think he might; 
for that otherwife, mines there would never be opened* 
as in the cafe of a glebe of a parfon. Sid. 152. Trin. ic 
Car. z, B. R. in the cafe of Rutland [Lord) v. Gi>. 

As to tenant in tail working mines, vide 2 Wms.'t 
Rep- 388. Clavering v, Clavtring. 

If a perfon breaks up, or even attempts , or threatens 
to break up mines which he ought not to do, that is a 
reafon for coming into Chancery to have an injunction ; 
per Lord Chancellor. Barn. Chan. Rep. 497. 

1741. in the cafe of Gibfon v. Smith. 

Entering mines of black lead with intent to fteal , felon*. 

25 Geo. 2. c. to. 

Qfyintu, In another fignification are caves or trenches 
dug under ground, whereby to undermine the walls of a 
city or fortification. 

4 |Mnfmtnt 0 , or Bj^unfmeittu, [munimenta, from mania* 
to defend) Are the evidences and writings concerning a 
man's poffeffion or inheritance, whereby he is enabled to 
defend the title of his eftate; and this word includes all 
manner of evidences, deeds, charters, fafr. Terms de Ley 
Stat. 5 R. 2. c. 8. and 35 H. 6. c. 37. 

#lnCfte«0. If a mini iter is difturbed in the execution 
of his office in the church; the punifhment upon convic¬ 
tion is.a fine of 10/. And upon non-payment three 
months imprifonment, faff. 2 & $ Ed. 5. c. t. And 
difturbing a licenfed minifter incurs a forfeiture of 20 L 
by x W.xAM. r. 11. 

#ln<ftrf l&egfe, Extend to judges of the realm; as" 
well as to thofe who have miififterial offices in the govern¬ 
ment. 2 Inft . ^08* r # 

ttfltO}, One under age; more properly an heir male 
or female, before they come to the age of twenty-one 
years; during which minority they are generally incapa¬ 
ble to aft for thcmfflves. r 

Friars Minorites, iff the order of St. Fronde 
that had no prior j they- waihed each other's feet, and in- 
creafed very much in the year 1207. Matt. Wiftm. 

I ipltlftrel, [Minftrellvs faf mtmjfr&Um > from tbs Fr. 
Imenifiritr,) A mu/ician, tidier, or piper; mentioned 
4 H. 4. tap. 27. pat . 24 April 9 Ed. 4. Quod motif* 
caUt faf ttunftrelli pr*di#i per ft fires* faf effe deherent 
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vmm corptt*bfuna commimitas perpetud, (Ac. Upon a quo fccular priefts or canons, who werc the niofl: confined afii 
warranto, 14 H. 7. Lauren tius Dominus dr Dutton clanut, fedentary men. In the Rcgifter of ftatutes and cuftoms 
quod omnts minftrelJi infra civitatem Ceftria & infra belonging to the cathedral church of St. /W’s in London, 
Ceftriam manentes, vtl ofiicia ibidem exerctntes, debent con- ColJc&cd by Ralph Raided, dean, about the ybULt 1JOO, 
venire coram ipfo vel Senejcallo Jiio apud Ceftriam', adfeftum there is one exprefs chapter De minutione, Cowell. 
Nativilaiis $. Jehannis Bap lift ft annual im, fcf dabunt ftbi tylnutt Cftfiec, {minuter five minora deem*,) Small 
ad di&um fefium quatuor lagenas vini & unam lam earn ; tithes, fuch as ufually belong to the war, as of wool, 
& iufuper quilibet corum dabit ei quatuor denarios & unum lambs, pigs, butter, cheefe, herbs, feeds, eggs, honey. 
Mum ad di&um fefium, & habere de qualibet meretrice wix, &c> See 2 hft . 649. and XJdal and Ttndal*s cafe, 
infra comitatum Ceftrim, & infra Ceftriam manente, & Hill. 21 Jac. where the tithe of wood was adjudged 
ejficiumjfuum exereente , quatuor denariosper hnnum adfefium minuta decima . Cro. Rep. fol. 21. See Tithes. 
praedi&uM, &c. And where by the itatute of 39 Elm. figMmula, A fuperftitious fport or play, praftifed by 
cap. 4. Fidlers are declared to be rogues, yet there is a the popi/h clergy for gain and deceit; prohibited by 
provifo therein, exempting thofe in Chejhire licenfed by bifhop Graft head in the diocefe of Lincoln. Cowell. 

Dutton of Dutton. The muficiarA of England, incorpo- dpi: This fyllablc added to another word fignifies 
• rated by King Charles II. anno 1670. See Chiuf 9 fome fault or defeft ; as, mifprifion, m ifd: cere , e. to 
Edw. 2. m. 26 Dorfo , an ordinance fuper thenfuratione fcandalize any one; mifdocere , i. e. to teach amifs. 5 / 
ftrculorum 'J mcndtrallorum. It was ufual for thefe min- presbyter populism fuum mifdoceat . Cowell, 
ftrels, not only to divert princes, and the nobility, with Afyita, A compaft or agreement, a form of peace, or 
fports, but alfo with mufical inftruments, and with flat- compromife. Id. ib. 

tering fongs, in praife of them and their anceftors. The fi^ifabbenture, (F r. mifadventurt, i. e. infortunium } 
office and power of the King of the minftrels, is mentioned Has pn efpecial fignification for the killing a man, partly 
in the Monajhc. 1 tom. 355. Cowell. Sec Vagrants, by negligence and partly by chance. S. P. C. lib. 1. c. 8. 
and Black. Com. 2 Y. 9b. And Britton diftinguifhes between adventure and mifadven - 

iQptnt, {ojfchia monetaria. monetarium) Is the place ture ; the firft he makes to be mere chance*, as if a man, 
where the Kmg*s money is coined; which is at prefent and being upon or near the water, be taken with fome fudden 
long hath been in the Tower of London, tho* it appears ficknefa, and fo fall in and is drowned ; or into the fire, 
by*diver9 fiatutcj, that in antient times the Mint has alfo and is burnt; mifadventurt he fays is, where a perfon comes 
been at Calais , and other places, t R. 2. c. 16. and 9//. to his death by fome outward violence, as the fall of a 
5. c. 5. The Mint-iriafter is to keep his allay, and receive tree, the running of a cart-wheel, (broke of a horfe, or 
filvcr at the true value, (Ac. 2 11 . 6. c. 12. And gold fuch like. Britt . c. 7. Staundford conftrues mifadventurs 
and filvcr delivered into the Mint is to be allayed, coined, more largely than Britton underftands it; and fays, it is 
and given out, according to the order and time of bringing where one thinking no harm carelefly throws a done, where¬ 
in ; and perforis (hall receive the fame weight of coin, or with he kills another, (At. Wtft defines mifadventure to 
fo much as dull be finer or coarfcr than the ftandard, b'c. be, when a man is /lain by mere fortune, againfi the mind 
Stat. 18 Car. 2. c. 5. All filver and gold extracted by of the killer ; and he calls it homicide by chance mixed, when 
melting and refining of metals, fhall be employed for the the killer’s ignorance or negligence is joined with the 
inertaie of monies, and be fent to the Mint, where the chance. Weft. Symb. fiB. 48, 49. See Chancemedley, 
value is to be { aid. 1 W. (f M. c. 30. By the Stat. 18 Homicide, and Black. Com . 4 F. 182. 

Car. 2. 3000/. a year was granted out of certain duties icaftfng or mfftomputfng. AJfumpfit to pay \tl. 

on wine, beer, (Ac. imported, to defray the expencc of Jury found a promife to pay 7 /. the judgment was re- 
thcMint; but this was increafed by the Stat 4 5 Ann. verfed ; becaufe it is not the fame ajfimpfit. V. 219. b. 

c. 22. and much augmented by 1 Geo. 1. e. 43. by which Marg. pi. 11, cites ioEliz. Billinglty' s cafe, 
ilatute it may be a 1'um not exceeding 15,000/. per ann. Debt; and declared, that the defendant had bargained 
for England and Scotland, (Ac. with him to give him for the palluring of every horfe by 

The officers belonging to the Mint have not always the night 2 d. and for every ox 1 d. half-penny, and 
been alike; they are now the following, vie, the warden, flieweth, that he had paftured 70 horfes ana 300 oxen,’ 
who is the chief of the reft, and is by his office to receive Et idee aSio accrevit to demand, (Ac. and he demanded 

the filver and bullion of the goldfmiths to be coined, and more than upon his own (hewing it appeared he ihould 

take care thereof, and he hath the overfeeing of all the have; for the number of the horfes and oxen did not 
other officers. The mafter worker receives the filver amount to the fum he had counted; and this was alledged 
from the warden, and caufes it to be melted, when he de- in arreft of judgment after verdift found for the piain- 
livcrs it to the moniers, and taketh it from them again tiff; but judgment was given for the plaintiff notwith- 
after made into money. The comptroller, who is to fee Handing. Cro. Elite, it. Mich, iq Elite. ^ in C. B. 
that the money be made to the juft affile, and controul Moor 9 * cafe, Mich. 25 Elite. C. B. cited in Moore' % 

the officers if the money be not made as it ought. The cafe, per Fanner, as Anjlovf* cafe. See 15 Yin. Abr. 

mafter of the affay, who weigheth the filver, and exam in- 402—405, 

eth whether it be according to the ftandard. The auditor fi^fCOgttffcnt, Ignorant or not knowing. In the Stat; 
takes account of the filver, lAc. The furVeyor of the 32 H. 8. c. 9, againft champerty and maintenance, it is 
melting, who is to fee the filver call out, and that it be ordained that proclamation lhall be made twice in the year 
not altered after the affay mafter hath made trial of it, of that aft, to the intent ho perfon ihould be ignorant or 
and it is delivered to the melters. The clerk of the shut, mifeogntfant of the penalties therein contained, cfr. 
who fecth that the irons be clean and fit for working, fipirCQmfKttftlg, In covttiant for payment of rent, the 
The graver, whole office is to engrave the ftamps for the mifcaliing of the fum due doth not make it ill; and if 
money. The miters, who melt the bullion,. &t. The more be laid, it fliatt be abated as furphu ; but is other- 
hlanchtrs do anneal and cleanfe the money. The mowers, wife in debt for rent. Dyer 55. 
who are fome to (hear the tnoney, others to forge and beat fifMfcmttfltttance, Signifies the fame with iifcontinuance. 
It broad, fome to round, *and fome tolftamp or coin it. Kitch. 231. Tho’ 'tis generally faid to be* where a con- 
The provoft to provide /or all the monies, and oveifce dnnance is made by undue procefs, Jink. Cent. 57. 
them, (Ac. « Vide Coin, Money . figNencmeftia;, or fl^fomtneanoj. This word, in the 

A pretended place of privfljtgo in Scpthwark, laws of England, fignifies a crfiwf.—Evepr crime is a mif- 
near the Kings Bench, put down by ftm#te. If any per- demeanor, yet, the law hath made a diftin&ion between 
fons within toe limits at the Mint (hall obftrudfc Iny officer crimes of ah Higher and a lower nature, the latter being 
in the ferving of any writ or procefs, iftc. or affault any ^nominated mfdmtakors, the former felonies, &c. For 
perfon thereto; <b as^ he receive any bodily hurt, the or- '0^ which difilhlStion, we /hall give the 

fenders (hall be guilty bf Mdny, and tranfported to the follow^ him Mr. Juftice Blackftonds Corn- 

plantations, &€* fithC 9 CrVs. 1* t. i%. Sue Privileged mentariei, i I- . , , 

places. A nrhw W h^mnednet, is an aft committed or omsttedi 

jpmigff, To let Mood % mfrmtio, blood-letting. This in violattb^ df apublick law, either forbidding or com- 
was a common old praftice among die regulars, and the mandhtg lt; Th» general definition comprehends both 


/ 
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times and mifdemeatior*; which, properly (peaking, are 
mere fynonimous terms; tho* in common triage, ihe word 
*« crime*,” is made to denote fuch offences as are of a 
deeper and more attrocious dye; while fmaller faults, and 
omiffona of lefs confequence, are comprized under the 
gentler name of 4< mifdemeanors” only. 

AnJ as he farther obferves in the fame page, in making 
the dillinftion between publuk wrongs and private* be¬ 
tween crimes and tnifdemeanors, and civil injuries : “ Pub- 
tl lick wrongs* or crimes and nufdemeanors* arc a breach 
“ and vio.ation of the publuk rights and duties» due to the 
“ whole community, confide red as a community , in its fo* 

ciul aggregate capacity” 

This term may be confidered as, and in faft is, & genus, 
which contains under it a great number of fpecies, almoft 
as various in their nature as human aftions; and which, 
to enumerate, would be a work of infinite labour: we are 
inadequate to that labour, nor will the nature and com- 
pafs of this work admit of fuch an enumeration.—-We 
mutt therefore refer the reader to our feveral codes of cri¬ 
minal jurifprudcnce, particularly to Hales Hiftory of the 
Pleas cf the Cromun, and Hawkins Pleas of the Crown, for 
further fatisfaftion, on this very ex ten five fubjeft. Vide 
tit. Mifprijton . 

i&piic, (a French word, written in Latin miffum , and 
fometimes mifa) Is a law term lignifying cxpences, and 
it is fo commonly ufed in the entries of judgments, in per- 
fonal aft ions; as when the pVtntiff recovers, that recuperet 
damna fua to fuch a value, and pro tnifis & cuftagiis, for 
cofts and charges fo much, (Ac, This word hath alfo an¬ 
other fignification in the ufe made of it by law ; which is 
where it is taken for a word of art , appropriated to a 
writ of right, fo called becaufe both parties have put tbem- 
fehves upon the sucre right, to be tried upon the grand af¬ 
file; fo as that in whicii all other aftions is called an iffue, 
in a writ of right is termed a mife ; but if in the writ of 
right, a collateral point be tried, there it is called an iffue. 
To join the mfe upon the meer is as much as to fay, to join 
the mife upon the clear right, i, e, to join upon this point, 
which hath the more right, the tenant or demandant, i 
Jnft, 294. 37 Ed. 3. c, 16. See Black, Com . 3 V, 
Jpp. v. 

Arc taken for taxes or tallages, Efe; An ho¬ 
norary gift or cuftomary prefent, from the people of Wales 
to every new King and Prince of Wales, antiently given in 
cattle, wine and corn, but now in mont'y, being 5000/. 
9r more, is denominated a mife : fo was the ufual tribute 
or fine of 3000 marks, paid by the inhabitants of the county 
palatine of Chefter, at the change of every owner of the 
faid earldoms for enjoying their liberties. And at Chefter 
they have a mft-hook, wherein every town and village in 
the county is rated what to pay towards the mife . The 
27 Hen. 8. c, 26. ordains, that Lords fhall have all 
fuch mifes and profits of their lands as they had in times 
paft, (Ac” And mife is fometimes corruptly ufed for 
nuetfe in Law French meet, a meffuage ; as a mife place in 
fome manors is fuch a meffuage or tenement as aniwers 
the lord a heriot at the death of its owner. 2 Jnft, 
5 * 8 , 

Leprous perfons. Cowell, 

dpffe*mi>nef’, Was money given by way of contraft 
or compofition to purchafe any liberty, (Ac, Blount Ten, 
162. • 

$$itncu. The name and firit word of one of the‘/V* 
nitential Pfalms, and is moft commonly that which the 
, ordinary gives to fuch guilty malefa&ors as are admitted 
to the benefit of clergy; being therefore called the Pfalm 
af Mercy, 

4 gHterfC 0 ?fcia, Is in law, ufed for an arbitrary or dis¬ 
cretionary amerciament impofed for an offence; and 
where the plaintiff or defendant in any aftion is amerced* 
the entry is idea in mifericordia, (Ac. Braft. lib 4, trad. 
5. cap. 6. Kitch. 78. It is called mijerujrdia, becaufe 
it ought to be but (mall, and t ather lefs than the offence » 
according to Magna Charta* c, 14, Sometimes mifericot* 
dia is to be quit of all manner of amerciaments. Cramp, 
Jurifd. 196. 

If a man be unreafonably amerced in a court not of 
record, as in a court baron, (Ac. there is a writ called 
moderates mtjcricordia, dire&ed to the lord, or his bailiff* 
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commanding them that they take moderat Pm* rciamenh 
according to the quality of the fault . Sometimes miferi¬ 
cordia is to be quit and difebarged of all manner of 
amerciaments that a man may, fallinto in the foreft. See 
Cromp. Jur, 196, See Amerciament, tines for Offknces, 
Mercy, and Moderates Mifericordia, Hi jhall be in the great 
mercy of the King, Weftm, 1. cap, 15. 

in cibis (A potv. Exceeding?, or over¬ 
commons, or any gratuitous portion of meat and drink 
given to the religious above their ordinary allowance.— 

Hie quoque procuravit - ut deteftabiles ingurgitationes mi* 

I fcricordiarum {in q mi but prafgQo non erat mifericordia) 
prohiberentur, Mat. Par. Vic. Abb. S. Albani, pag, 7** 

In fome convents^ they had a dated allowance of thefe 
over-commons upon extraordinary days, which were cab- 1 

led mifericordim regulares, as - - In minutionibus were 

mifericordiis regularibus duo 1$ duo unam juftam de ctlla - 
rio tam ad prandium quam ad catnam,— Monad. Angl. 
tom. 1. pag. 149. b. 

UI 0 tTcrico?trta commupfo, Is when a fine is fet on 
the whole county, or hundred. Mon, Angl, I tom, pag . 
976. Ac de murdro ac de communi mifericordia quando , 
contigerit, videlicet, eomstatus (A hundreds Coram nobis vet 
aliquibus juftictariis noftris , (Ac. 

SQiUlltniXt, To fucceed ill; as* where a man is ac* 
cufea of a crime, and fails in his defence or purgation. 

Et Ji compellatio Jit (A emendando mifeveuiat, fit in epif- 
copi poteftaP, Lex Canut, 78. apud Brompton. . 

J^isfcnfance, A mifdeed or trefpafs.- Jury to in¬ 

quire of all purpreftures and misfe&fance. Cro. Car . 
498. 

^iefcafo^, Is a trefpaffer. 2 Jnft, 200. 

jflpfnfoftune, or Chance, A deficiency of the will, or 
committing of an unlawful aft, by misfortune or chance, 
and not by defign. In fuch cafe the will obferves a 
total neutrality, and does not co-operate with the deed, 
which therefore wants one main ingredient of a crime. 
See Black, Com, 4 V . 26. 

jfflpfofeennfng, {mijkenninga) Is derived from mis* and 
San. cennan, i. e. citare. Leg. H. 1. c. 12. Iniquavel 
injufta in jus vocatio; inconftantur loqui iu curia , vel in - 
variate. It is mentioned among the privileges granted 
and Confirmed to the monaftery of Ramfey by S. Edward 
the Conftffor, Mon. Angl. tom. i. pag. 237. Et in 
Civitate London in nullo Plaeito mifltCnnagium. Charts 
H, 2. 

fi^iehcring. Hoc eft quietus tffe pro querelis coram qui - 
bufeunque in tranfumptione probata , MS. LL. in Bibl. 
Cotton, fol. 262. 

4 pffnomcr, compounded of the Fr. met , lignifying 
amifs, and nomer, i. e. nominate) Is the ufing one name 
for another, a mifnaming. Nomen eft quafi res notamen, 
and was Invented to make a diftintfion between per/on and 
perfon } and where a perfon is deferibed, fo that he may be 
certainly diltinguifted and known from other perfons, the 
omifiion or in (ome cafes the miliake of the name (hall not 
avoid the grant, ir Rep, 20, 21. A grant to a man by 
a wrong name may be good, ft cqnftat de perfona, but the 
dmonftratio de pcrjbnm mull appear upon the face of the 
grant. Ld. Raym . 304. Yet a grant to a Knight by 
the name of Efquire, is void, lb, 303. And if the name 
of a party is miftaken, the judges ought to mould a fntall 
miftake therein, to make good a contraft, &c, and fo 
as to fupport the aft of the party by the law. Hob, 125# 
[But the Ckrtftian name ought always to be perfect*, and 
I the law is hot fo precile as to mrnames, as It is of 
Chriftian names. Poph. 57. *2 hill, Air , 199. Mif- 
prifions of clerk* in names ate amendable: and Peter 
and Piers have been adjudged qpe and the lame name* 

2 Cro, 67* 425. 1 Leon, 146. And fo Saunder and 

Alexander 1 and Garret and Gerald are but one name: 
but Rauulph and Randolph *, Ifabel and Sybil, &c. are &» 
veral names, and muff be named right. 1 Roll, Abr, 
135. 1 And, 211, ; 

Where a chriftian same is quite miftaken, as John foe 
Thomas, (Ac, it may be pleaded, that there was no fuch 
man in rerum natura, Dyer 349, If a perfon-pleads* 
that be was never called by fuch a name , it is III j for this * 
l may be true* and yet he might be of that myne ofbapdfm. 

1 Salk, th One whofc name il Edmund Is bouhd in a 
r bond 
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bond by the name of Edward ; tho’ he fubfcribes hh true 
name, that is no part of the bond, a Cro. 640. Dyer 
*279. If a perfon be bound by the name of W. R. he may 
be fued by the name of 1^1 Ri alias di&us IV. his true 
name} not IT. /?. alias didus I?. 3 Salk. 238. If a 

perfon be indi&ed by two chriftian and furnames, it will 
be quafhed ; for he cannot have two fuch names. 1 Ld, 
Ray*. 562. A lady, wife to a private perfon, ought to 
named according to the name of her hufoand, or the 
Writ ihall abate; fo if the fon of an Earl r &V* be fued as 
a Lord, and not as a private perfon by <the name of his 
family. Dyer 76. 2 Salk. 451. Where a man’s title is 
jnUhdrcn in a writ, &c. it ihall abate, and he mud be ar- 
nfted again. 1 Pent. 154. And the plaintiff is to con* 
fc(s the mifnomer, and pray an abatement of his writ be- 
fore he proceeds to a new one. Trin. 2 Ann. j Salk. 129. 

But if a perfons title of Lord, CsV. be mistaken in a 
leafe or demife, on Not guilty pleaded, the iffue is not, 
whether the perfon making the leafe is a Lord, or not; 
to that it is fufficient if ’tis the fame perfon who demifed, 
tho’ mifnamed. Allen 58. 2 Nelf. Abr. 1172. Mifnomer 
of corporations may be pleaded in abatement. 1 Lem 
159. 5 Mod. 327. 2 Salk. 451. And if there be any 

miftake in the name of a corporation, that is material in 
their Jeafes and grants ; they will be void. 2 Sendl. i» 
dndfrf. 196. Judgment againft a corporation by a wrong 
name is void. Ld. Raym* 119. A defendant may avoid 
an outlawry, by pleading a mifnomer of name of baptifm 
or furname ; or mijnmer as to additions of eftate* of the 
town, &c. 2 Hawk. P. €. 460. 

Tho’ mijnmer of a furname may not be pleaded on an 
indiftment; in an appeal it may: And any other mi/ho- 
mere, and defective additions, are as fatal in an indi&ment 
as an appeal. Ibid. 130. A mifnomer muft be pleaded 
by the party himfelf who is mifnamed. x Latov. 35. 
Plea of mi/notner by attorney may be refuted, but it is no 
caufeof demurrer^jpLd* Maym . 509. If a man is taken 
upon a Cop. Excont. who is not of the name in the yrnt, 
he has no day in court to plead this matter to be dif- 
charged ; but muft bring an action of trefpafs for falfe 
imprifonment. 1 Mod. 70. If defendant omits to plead 
a mifnomer , he may be taken in execution by the wrong 
chriftian name. 2 Strange 12x8. Mifnomer of the de¬ 
fendant may be pleaded after a full defence, but not after 
a general appearance and defence. Ld. Raym. 118. 
What words in a plea of mifnomer (hall be coniidered as 
a fpecied imparlance , fee fPVf. par . 1, 261. j 

If ifluc is joined on a plea in abatement for a mifnomer | 
In an aftion upon the cafe on promites, and found againft 
the defendant, the judgment ihall be, peremptory, there¬ 
fore the jury ought to afiefs the damages. WUf par . 2. 
367* 

What foundation will fupport a name by reputation, 
fee Ld. Raym. 301, 304.— Note, names m perfon* not 
chriflened axe furnames only. lb. 303. Bee Abatement 
and Addition. ' 9 „ 

It may not be improper, (for the information of the 
/Indent,) to obferve, that for the addition o* omiifion of 
a letter or two, not making any material alteration in 
the found,' *tis not proper to plead a mifnomer. The courts 
of law difeourage, (and that jttftly,) dilatory pleAti as 
much as they can, as tending to the delay if tee. 
However, the curious reader, who chooft* to purine his 
• enquiries on this fubjeift, will find it folly treated of by 
Comynt , in the fir St Pol. of his Digefi, tit. Abatement* , Alfo 
vide 2 Hawk. P. C. 230, 40 V. 3 New Abr. tiuMifimmer 
nod Addition. 

fiptftUftftiftt. If, iS pleading; any thing be omitted, 
that is effentiaf to the amort or defend?*, ; rts *f the plauttif 
does not merely fb&ehil tide in a dofofittvemartucr, but 
tets forth a title that Is' wholly defcftivek kfelf, or if to 
an action of debt (L #;* bond, contrnft, ift.) the de¬ 
fendant pleads IT# r*%infttad of mi Met, thefe cannot 
be curedoy averdickferriteplsantiffV sit thefirft cate, or 
for the defendtati* 4 * M*. Salk. 365. r Cro. Elm* 
778,' Shed. 

When in libels immaterial print, or fuch 

i print, as, after tml# dhl court cannot give judgment, 
the court teguhriy award* $ repfeader. Ste New Abr . 
4 K tad. And Cmyn'i toigeji, %¥• 136. 
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4 $ifp|fff 0 n, [tnifprifte, from the Pr. niejfirii, cohtciriptus) 
Signifies a neglect or overiight: As for example ; atif- 
prifion of treajon, is a negligence in not revealing treafon 
where a perfon knows it to be committed* StaUneff. P. C* 
lib . I. e. ip. If a man knoweth of any treafon or felony 
and conceals the fame; it is mifprijion : In a larger tenfe, 
miftrifien is taken For many great offences, which are nei¬ 
ther treafon nor felony; or capital, but very near them % 
and every great mifdemeanor, which hath no certain name 
appointed by the law, is fometimes called mifpriftm. 3 Injl. 
36. H. P. C. 127. Wood^06, 408. When one knows 
another bath committed treafon** and doth not reveal it to 
the King or his Privy Council, or fome xnagiftrate, that 
the offender may be lecured and brought to juftice, it is 
high treafon by the ancient Common law ; for delay in 
difeovering treafon was deemed an affent to it. and con- 
fequently high treafon ; But there muft now be an adual 
affent to fome outward ad to make it treafon. Braden 
1 18. S. P. C. 37. $lnfi. i$d, 140. And by flat. 1 
CsT 2 P. M. e. 10. a bare concealment of any high 
treafon, Ihall be only mif/rifion of treafon. A perfon 
having notice of a meeting of confpirators againft the go¬ 
vernment, goes into their company and hears their trea¬ 
fon able confutation, and conceals it, this is treafon ; fo 
where one has been accidentally in fuch company, and 
heard fuch difeourfe, if he meets fuch company a fecond 
time; for in theft cafes the concealment is attended with 
circumjlantes which Jbew an approbation thereof. H. P. C. 
127. Kel. 17, 21. And a man who hath knowledge of u 
treafon cannot fecure himfelf by difeovering generally that 
there will be a riling, without difclojtng the perfons intend¬ 
ing to rife \ nor can he do it by difeovering thefe to a 
private perfon, who is no magiftrate. S* P. C. H. P. C. 
127. But where one is told tn general, that there will be 
a rifing or rebellion , and doth not know the perfons con¬ 
cerned in it, or the place where, tAc. this uncertain know¬ 
ledge may be concealed, and it Ihall not be treafon or mif* 
prifion. Kel. 22. 1 H. P . C. 36. If high treafon is dis¬ 
covered to a clergyman in confefijon, he ought to reveal 
it; but not in cafe of felony. 2 lnfi. 629. 

Concealers of Bulls of abfoluticn from Rome are guilty 
of mifprijion of treafon. 13 MHz. a. 2. There is a mif 
prifion of treafon in counterfeiting the Great Seal; forg¬ 
ing and uttering counterfeit money brought from another 
kingdom, feV. 14 Eli «. c. 3. And mifpnfim being in¬ 
cluded in every treafon or felony, where a man hath com¬ 
mitted treafon or felony, the King may caufe him to be 
indi&cd and arraigned of mifprifion only, if he pleafe. 
S. P. C. 32. But if a perfon is indi&ed of mifprifion as 
for treafon \ tho’ be be found guilty, the Judges (hall not 
give judgment thereon, he not being indi&ed of the mif- 
prifion. Jonk. Cent. 217. Information will not lie for 
mifprifion of treafon, t&c. but indi&ment, as for capital 
crimes : And there muft be two witnejfes upon indidments 
as well as trials of mifprifion of treafon, by the ftatute 7 
W. 3. c. 3. 2 Hawk. P . C. 258, 260. In all cafes of 

mifprifion of treafon, the offender ihall be imprifoned for 
life; and forfeit all his goods and chattels, ana the profits 
of his lands during life. H. P. C. 128. 3 lnfi. 36, 218* 
r $te Black. Com. 4 P. 120. 

#tCp!fo*t of :Mm%p not only where a man knows 
of any felony committed, and concealeth or procures the 
concealment thereof ; bat under this tide of mifprifion, 
ttac of tkefibote may be reduced; which is where one 
knowing of a felony, tikes his goods again, or amends 
for the lame. 3 lnfi* 134, 139. H. P. C. 130. Tho* 
the baie taking goods again which have been ftolen is no 
offence, nnkfs Jam favout bo fimon the thief* x Hawk. 
P* C. 12$. ThCfiat* 3 H* 7. < f 1, provides againft con¬ 
cealments-of felonies by foeriSs, coroners and bailifts, 
&c< And: for m$rijm of fkkoy, the offenders Ihall be 
punifited by fetur uud imprifonment, and remain in prifon 
fife kp^d* f See RUieJt* Cm. 4 r. izi. 

up toft, Ate when perfons contemn the 
-King** rttcoativer ky refofisig to aftift the King according 
to late; xir^o^Tpwdriag or writing againft his perfon or 
itcdvite a penfion from a foreign prince, 
without his W1 refufing to take the oaths of allegiance 
and fupreiaacy; artd contempts againft the King’s palace 5 

7 O > « 
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hr the courts ofjilfticc, &c. H* P. C. 3 tnfi. 139, 449 - 
Sec Black. Cotn, 4 119. 

japifpriScms of Clcrbu, Relate to their negledb in 
writing, or keeping records ; and here mifprifion figni- 
hes a miftaking. 14. Ed. 3. C.6. 

g$ifrrcital of deeds or conveyances, will fometimes 
hurt a deed, and fometimes not. Hob* 18, 19, 129. 

If a thing is referred to time, place and number* and that 
is mifiaken* all is void* Arg. PI* C. 392. b. Trim 13 
Eliz. in the cafe of the Earl of Letcefitr v. Hey don. . 

Mifrecital in an immaterial point, and where it is only 
an additional flourifti in things cireumftantiaJ, lhall not 
avoid a grant; as where the huiband has a term in right 
of his wife, and this term is recited as made to the huf- 
band. Per Archer J. Cart. 149. Mich , 18 Car. 2. C. B. 
in the cafe of Foot v. Berkley. 

A mifrecital in the beginning of a deed, which goes 
not to the end of a deed, lhall not hurt, but if it goes 
to the end of a fentence, fo that the deed is limited by it, 
it is vicious. Per Archer J. Cart . 149. in cafe of Foot 
v. Berkley . See Lcafe. 

sQpiffa, The ma/s, at firft ufed for the difmiffion or 
fending away of the people : And hence it came to fignify 
the whole church fervice or Common Prayer 5 but more 
particularly the communion fervice, and the office of the 
lacrament, after thofc who did nOt receive it were dif- 
miffed. Lift Ditl. 

tnijfulf , The mafsrbook, containing all things 
to be daily laid in the mafs. Lindw. Provincial, lib. 3. 
cap. 2. 

A meffenger. Cowell. Domefday in 

Chenth. 

jjjpiflx jd:esbpter, Signifies a prieft in orders. Blount* 
djtfflura, Singing the Nunc Dimittis, and performing 
other ceremonies to recommend and difmis a dying perfon. 
And in the ftatutes of the church of St. Paul in London* 
(colle&td by Ralph Bollock , dean about the year 129;. in 
the chapter de Frateria , of the fraternity or brotherhood, 
who were obliged to a mutual communication of all re¬ 
ligious office.*',) it is ordained———I/r fiat commendatio 
I? !Ttifi*ura y fepultura omnibus foci is coadunantihus C 3 aflan¬ 
ti bus. Liber Stat. Ecclef. Paulin*, M. S. fol. 25. 
gkjMprfum, A difh for ferving up meat to a table; 

whence a tnrjje , or portion of any diet;- IbxxlFoJfiui tells 

us ’tis called me/s* quia lotto Mitti foleat a principibus* 
Thorn’s Chron. pag. 1762. 

SpiftaUt. It was pleaded, that A. the hulhand of B. 
died the 20th of February, 39 Elm. and that afeerwardss, 
<viz. the 21 ll of November* 39 Eliz. B. did marry C. fo 
that the (afterwards) is fufficient. Arg. Bridg* 43, Mich. 

13 Jac. in the cafe of Smailman v. Agborrmv. 

Summons to appear Tuefday the 17th 0 (April* (where 
Friday was the 17th) before juftice of peace on a penal 
ftatutc, the time being impojtble, it was as if no fum- 
mons had been* 1 Salk. 181. Trin. 2 Ann. B. R. Queen 
v* Dyer, 

The words of a deed were, that “ after the death, &c. 

“ the tenement!, aforefaid lhall revert inftead of “ re- 
main 1 ' to J* S. yet it is a good remainder ; becaufe, 
it feems, every one's deed mall be taken moll ftrong- 
ly againft himfelf. Br . Fajts* pi* 26. cites. 21 Ed. 

3 - 49 * 

Refrain for difirain , if rent be arrear, not being li¬ 
mited to any thing which Ihould be reftrained, as on the 
cattle, or on the land, and fo lhall not be taken to mean 
diftrain. Rol. R* 330, 367* Hill* 31. and Pafch* 14 
Jac. B. R.* Moody v. Gar non* 

But there are miftakee of other kinds, t* e* of. manual 
a£ls, committed unintentionally, or affe&ine one perlbn, 
when intending to affe& another, &c* According to 
Blackftone, ignorance or miftake is a defeA of the will: 
As when a man intending to do a lawful adl, doesthat 
which is unlawful. Por here the deed and the will 
afting feparately, there is not that conjunction between 
them, which « neccffary to form a criminal aft* But 
this mull be an ignorance or miftake of fa€t, and not an 
error in point of law* Sec the Commentaries . 4 V* 
27. 

tipifterium, for Styinitttxixm, Mon* Angl* 3 tom, 
pag* 102. 


jljNftifei, A falfe or erroneous trial; where it is in ft 
wrong county, &c* 3 Gro* 284. And confent of par¬ 
ties cannot help fuch a trial, when pall. Hob. 5. See 
Trial, 

sfljbfufcr* Is an abufe of any liberty or benefit; as he 
lhall make fine for his mifufsr. Old Nat, Br. 149. By 
mifufer* a charter of a corporation may be forfeited: So 
alfo an office, &c. See Black. Com* 2 V* 153. 

jfljjHtrtb Abbots, Were thofe governors of religious 
houles, who obtained from the Pope the privilege of 
wearing the mitre* ring, gloves, and crofier of a huh op. 
The mitred Abbots* fays Cowell* were not the fame with 
the eonventualprelates* who were fummoned to parliament 
as fpiritual lords, tho' it hath been commonly fo held ; 
tor the fummons to parliament, did not any way depen 2 
on their mitres* but on their receiving their temporals 
from the hands of the King. See Abbot. 

Hlftitta, (from the Sax. mitten* menjurd) An ancient 
Saxon meafure; its quantity doth not certainly appear, but 
it is faid to be a meafure of ten bujbels* Domefday. Ttt* 
Wirecfcirc. Mon. Angl. tom. 2* p. 262. And mitt a* or 
mitcha * befides being a fort of meafure for fait and corn, 
is ufed for the place where the caldrons were put to boil 

fal t-- — Calderias quoque ad fal eonficiendum cum pro- 

priis fedibus quas vu/go snitch* voeantur. Gale's Hill. 
Brit. 767. 

jftjtttteA&o manufcrfptum pe&s* jFinte, Was a judicial 
writ directed to the Tieafurer and Chamberlains of the 
Exchequer* to fcarch for, and tranfmit, the foot of a fine, 
acknowledged before juftices in Eyre, into the Common 
Pleas*'be. R*‘g. Orig. 14. 

A writ for removing and transferring of 
records from one court to another ; as out of the King 
Bench into the Exchequer* and fometimes by Certiorari 
into the Chancery , ana from thence into another court : 
But the Lord Chancellor may deliver fuch record with 
his own hand. Stat 3 R. z. c. 15. 28 & 29 //. 8. 

Dyer 29, 32. Mittimus is alio a precept in writing, un¬ 
der the hand and feal of a juftice of peace, directed to the 
gaoler, for the receiving and fafe keeping of an offender 
until he is delivered by law. 2 Infi. 590. One mull be 
committed by lawful mittimus ; or breach of prifon will 
not be felony, fcfr. 

a Urge* Is generally to fet or put at liberty. 
Law Fr* Di$* And there is a mitt re le efiate* and de 
droit, mentioned by Littleton •* in cafe of releafes of lands 
by jointenants, \Sc* which may fometimes pafs a fee, 
without words of inheritance. 1 lujl. 273, 274. As to 
mitter le droit* Sec Black* Com. 2 F* 325. And as to 
nutter le efiato* id. 324. 

Jpyeft SSfptig, Suits partaking of the nature of real* 
end perfonal , wherein fome real property is demanded, 
and alfo perfonal damages for a wrong fuftained. 

KorCetip, or compound larceny * is fuch as hath 
all the properties of fimple larceny, but is accompanied 
with one, or both, of the aggravations of a taking from 

One's hou/e or per/on. * . . 

Jlppi Cllbetf, Are thofe of cheefe, milk, and young 
beafts, tsfe. 2 Infi. 649. See Tithes* And Black. Com. 
t F* 24. 

See Mejlilo. 

This word is often mentioned in our Mori* 
kifis hiftorians ; it fometimes fignifies a breakfaft, but 
always a certain quantity of bread and wine. Cowell* * 
ti$O€b*troc0, Stuffs made i^Fngland* and other coun¬ 
tries ; mentionejl in the ft at. Eliz* c, 9. 

Slplferlcojbla, A writ (founded on Magna 
ChartaJ which lie? for him who is amerced in it court not 
of record, for any tranfgreffion. beyond the quality or quan¬ 
tity of the offence: It u dire&ed to che lord of the court 
or hi* bailif, commandinr jthem to take a moderate amer¬ 
ciament of the parties* IT a x&an be amerced in a Court- 
Baron* on pre^tment by the jwy, where he did not any 
trefpafs, he ihall x^t have this writ, unlefs the amercia¬ 
ment be excefive and outramous % And if the Howard of 
the. court of his own head, will amerce any tenant or . 
other perfon without ceufe, tb« party ought not tp fue ibr 
his writ of moderate mfericordia, it he 04 diffrained for 
that amerciament; but he lhall have attidft of trefpal*. 
New Nat* Br* i$j. When the amerciament which is fee 

m 
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on a perfbn is affected by bis peers, this writ of modtrata 
mifericordia doth not lie ; for then it is according to the 
llatutc. See F. N. B. 76. 4 to edit, 176. 

ff^OfeiatiOv Was a certain duty paid for every tierce of 
wine. Mon. Angl. tom. 2. p. 994. 

fftyoMuf, A meafure, ufually a buihel; but various 
according to the cuftom* of feveral countries. 

ggto&ius Ccttas Bel 3 gvf. This phrafe was much 
ufed in the ancient charters of the Bridjh Kings, and pro¬ 
bably fignified the fame quantity of ground as with the 
Romans , viz. One - hundred foot long, and as many 
broad. -~-—$citndum oft quod dsdit Mat pedum quatnor 
xnodiorum agri cum mm cen/u Jut, &c. Mon. Angl. 
tom. 3. p» 200. 

fffoDt % fo;ina, Are words of art in law pleadings, 
tS<. and particularly ufed in the anfwcr of a defendant, 
whereby he denies to have done the thing laid to his 
charge, mode forma dedarata . Kitch. 232. 

Where mode tt forma are of the fubftance of the iffue, 
and where but words of form, this diversity is to be ob- 
ferved ; where the ilTue taken goeth to the point of the 
writ or aftion, there mode it forma are but words of 
form, as in the cafe of the writ of entry in cafu provifo . 
But otherwife .it is, when a collateral point in pleading 
is traverfed ; as if a feoffment be alledged by two, and 
this is traverfed mode tt Jorma, and it is found the feoff¬ 
ment of one, there mode tt forma is material. So if a 
feoffment be pleaded by deed, and it is traverfed abfque 
hoc quod ftoffan/it mode tt forma, upon this collateral iffue 
mods it forma ate foeffential as the jury cannot find a feoff¬ 
ment without deed. Co. Lit . 281. See Br. Labourers, 
pL 46. cites 38 H. 6. 22* 

Mode tt forma do not put the day nor place in iffue; 
but onjv the matter and fubllance of the plea. Reg. 
Plat. 188. r. 5. 

Where a traverfe is with a mode tt forma, lAc. that will 
put the manner, as well as the matter in iffue, where the 
manner is material, as the time, the fad, and other cir- 
cumllanccs, when they are the effeft of the iffue. Reg. 
Flat. 189. /. 5. 

£$00110 ZDecimanbf, Is when lands, tenements, or 
fomete ta*n annual fum, or other profit, hath'been given 
time out of mind to a parfon and his fucccffors, in full 
fatisfadion and difcharge of all tithes in kind, in fuch a 
place. 2 Rep. 47. And fee 2 Juft. 490. And it may be ! 
paid in cities and towns, as in London , for Koufes in lieu 
pf the tithe of the lands on which the houfes were built: 
And there may be a modus dedmandi for perfonal tithes. 2 
Injt. 657, 659. A modus ought to be for the benefit and 
advantage of the parfon and is fufpoftd to be of the full 
rvalue of the tithes, at thi time of the original tmpbfition ; 
and if it doth not now come up to that value, it ihall be 
intended that the tithes are improved, or that money is 
become of lefs value than it was at the time t>f the modus 
agreed on. 13 Rep. 152. Hob. 40. 

But one tithe muff not^be paid in confideration of ano¬ 
ther i it is to be fomething different from' the thing that 
is due, where the tithes are due of common'* right $ and 
not by cuftom only; and it muff be fomething as 
certain and durable as the tithe: All which are ne^effhry 
to make a good prescription. 1 Roll. Mr. 6$o,; * ^jfifcro. 
276, 446, 47$. Hob. 40. u ' 

A modus arifes either by tompofition, cuftom or pre- 
feriptien $ a tompofition is an agreement entered into by 
deed, executed under hand and feai, that fnch ahd fuch 
lands ihall be difcharged*of tithes, spaying fome annual 
payment, or doing fomething for the benefit and advantage 
of the parfon, &e. whktf is a legal exemption from pay¬ 
ment of tithes for ever, if.made befbtU’tfie fiat. 13 Etiz. 
e. 10. , *«'. ■ ^ 

Csftm i« what gives height to awhole county, city, 
town or parifti, and nail; m common to all within the 
limits where it is avenedito be ; an&frtftripdon is that 
which gives a right tofcme furricuiorperfon, with re- 
fpe& to fome pamcttlar bodh, farot^ ifc. And the Ec- 
clefiaftical laws allow fottjr fmlm to make a good cuftom 
and prelcriptioni bnt b^mt Common law, it muff be 
beyond the memory of dttta; 1 Roll Abe. 653; Comet 
Far/. Comp. 159. A Layman, Lord ofa manor, my pre- 
icribc do mode dedmamdi, fat himfelf and tenants ; aim a 
private perfon for his own lands, or part thereof, &c. 
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Tho*ln cafes of prefeription, ’cis only to be dlfehtfg^fof 
a particular fort of tithes; for a prefeription do put dr«- 
mundo generally, would undo the clergy, therefore it is 
not good where there is not fufficient left for their main¬ 
tenance ; as it may be where there is a competent liveli¬ 
hood for the parfon. 2 Rep. 47. 1 Cro. 784. t Rod, 

Mr, 6 53. 

A layman cannot preferibe by the Common law dt non 
dtdmando ; but he may be difeharged of tithes for lands 
in his own hands, by grant from parfon, patron and ordi¬ 
nary. 2 Rep. 44. A parifh, (Ac. may not preferibe do 
non dtdmando , though it may preferibe do mode dt* 
amends. 1 Rol. Mr. 653, But tithes due by cuffom 
only, are not within the rule againft prefeription 
in non dtdmando by laymen ; for by the like cuftom per- 
Ions may be difeharged from the payment of fuch tithes. 
Wood's In ft. 179. And fpiritual perfons and corporations 
may preterite do non dtdmando, to be difeharged abfolutely 
of tithes, and pay nothing in lieu thereof; fo alfo may 
their, tenants. 2 Rep • 44. x Roll. Mr. 653, 654. 1 

Cro. 512. 

A parfon may fue in the Spiritual court for a modus dt - 
cimandi, or rate tithe; but if the modus is denied, or a 
cuftom is to be tried, it xnuft be tried in the Common law 


courts : And where a modus is pleaded in the Spiritual 
court to a demand of tithes in kind, a prohibition lies 
upon fuppofition that the Spiritual court will not admit 
of any plea againft tithes. 2 & 3 Ed. 6. c. 13. Wood 
178. Where land is converted to other ufes, as hay 
ground to tillage, (f.. or the thing is altered or deilroyed j 
as when a fulling-mill is made a corn-mill, or a corn-mill 
is come to ruin, &c. a modus made on good confideration 
may be difeharged, and then tithes (hail be paid in kind. 

1 Danv. Abr. 007, 608. So by the non-payment of the 
confideration ; or by payment of tithes in kind, for fo 
long time, that the prefeription for a modus dedmandi can¬ 
not be proved: Tho* fhort interruption ’tis faid Ihall not 
deftroy it. 1 Roll. 932. Hob. 43 A payment of diffe¬ 
rent fume, is evidence that there is no modus. A cuftom 
of paying tithe of wool by the pound, and not by the 
fleece, is no modus. 2 Strange 783. See Black. Cm. 2 
r.t o. 

See Manufactures, Silk. 

flpofttp, ( medietas , Fr. moitie, i. e. coaqua <vtl media 
tars) Is the half of any thing; and to hold by moities, 
is mentioned m our books, in cafe of jointenants, (Ac. 
Litt, 12 c. 

flpoUffos. See MeUfes. 
flgdlCRMnum, A mill of divers knds. See Mill. 
flpoleitlNim, Signifies corn fent to a mill, a griff. 
Chart. Abbot, dt Rading, MS. fbl. 1x6. 

figtolituta. Was commonly taken for the toll or mul¬ 
ture paid for grinding corn at a mill, and fometimes 
called motto, 'Ft multa, molitura libera, free grinding or 
liberty of a mil, without paying toll $ a privilege which 

the lord generally referved to his own family- Salva 

mbs (A bareiibus mis molitura libera familia nofira quieta 
in di8o mblendino. Paroch. An tig. 236. 

ffljMUter HUMUS fmpoftift. Several juftifications in 
trefpafs, il’e. actions of affault, are called by this name, 
from the words gently laid ibis hands upon him ufed in the 
plea ; as where the defendant juftafies an affault by (hew¬ 
ing that the plaintiff was unlawfullvin the houfe of de¬ 
fendant, making a dtffurbance, and being requefted to 
ceafe fuch diffurbance, and depart, he termed and con- 
grinned therein, making fuch diffurbance, he* the defendant, 
gently laid bis hands on the plaindjf, and removed him out 
of the houfe. $0 in various other inftances, as for fepara- 
ttng two perfons, fighting, in order to preferve the peace, 
fo 1a the fegal exerdfe ofan office, t$d See Black. Com. 
3^121. 

m, A nun fubjeft tO do fervice; applied to 
iW^aWEOaaftery. Prior. Lewes, /. 21. Sptlm. 

In Halnff. Were the laws 



_nth King of the Britains 9 

who began itfift abtffc Mr hundred years before the 
Birih of our Satmur, oad were famous in this land till 
the time of WilHain thfcinqurror. This Bing was the 
fiirft who publiihed laws in Britain ; and his Uw*» (with 
r thofe 
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tWe of Queen Mercia) Were tranflated by GildasmX of court* end it (hell be t good fatlsfa&ion and difchaige* if 
the Britijb into the Latin tongue. Ujhsr't Primord . flat . 4 (A $ Aim. r. 16. If a defendant pay mtney, or 
126. parti into court* and it is (truck out of the declaration* 

djjfolnetMl, flpuluetm* A mill-pool or pond* Paroch. tho* the plaintiff is nonfuit, he (hall not take the money 
Jntiq. 135. a out of courtf for by paying into coart* the defendant ad- 

ipolta, The duty or toll paid to the lord by his vaf- mitted that fo much was due; but if the defendant brings 
fals, to grind corn at his mill. Concedo fando Amando money into court, upon a tender and uncore prifti and the 
jnoltam fuam (A moltam fimiliur omnium avium St, Amandi* plaintiff takes iflue upon the tender, and it is found againff 
Monadic, a tom. p. 97. him* then the defendant (hall have the money out tf court - 

jfl&onarcbp. That form of government, where thfc fo- 2 Salk . 5974 Money may be brought into court upon an 
vereign power is catrufted in the hands of a Angle per* a&ion of debt for rent: in replevin, when the defendant 
(bn. avows for fo much rent arrear, the plaintiff hath been ad* 

Aponaftcricn and abbeys* &c. diffolved by K. H. 8. See mitted to bring it into court: And in covenant, (Ac* where 
27 H. 8. c. 28. and Abbot, and the Tables to the Statutes, a breach is a Signed for non-payment of refit, the de¬ 
tit. Monaftcries. fendant may bring the money due into court. Ibid. In 

j^onetagiutn, Signified a certain tribute paid by te- a quantum meruit it hath been denied; tho’it was granted 
nants to their lord every third year, that he (hould not in fuch cafe, Pafch . 5 Ann. In trover the defendant can- 
change the money which he had coined, formerly when it not bring the goods and cofts into court. Wilf. par. 1. 
was lawful for great men to coin money current in their c. 23. 

territories; but not of filver and gold: It was abrogated If an aftlon for the mefne profits after a recovery in 
by the St at. r Hen* 1. c. 2. The word j nonet agium is like- eje&ment, the defendant (hall not have leave to pay money 
wife ufed for a mintage, and the right of coining or mint- into court, lb. Par. a. 115. 

ing money. Jus (A artificium cudendi momtas. And it is faid, where an aftion is brought by an 

djfcucp, (j moneta) Is that metal, be it gold or filver, executor or adminiftrator, the defendant cannot bring the 
which receives authority by the prince’s imprefs to be cur- money into court. 2 Salk. 296. Sed qu f 
rent; for as wax is not a feal without a print, fo metal is Sponger, A little fea veffel which fifoe-men ufe. Star* 
not money without impreflion. Co. Litt. 207. Money is 13 Eliz. c. 11. And when a word ends with meager, a* 
faid to be the common mcafure of all commerce, thro* the ironmonger , Ac. it fignifies merchant, from the Sax. man- 
world, and confifts principally of three parts ; the mate- ger , i. e, Mercator . 

rial whereof it is made, being filver or gold ; the deno- Mottiettt, Or fipoiteper*, Monetarii, Are minillers of 
mination or extrinfick value, given by the King, by vir- the Mint, who make and coin the King's momy. Reg* 
tu<* of his prerogative ; and the King’s damp thereon. Orig . 262. and 1 Ed. 6. 15. It appears in ancient authors, 
1 Holds Bift. P.H 188. that the Kings of England had Mints infeveral counties; 

It belongs to the King only, to put a value, as well as and in the Trad in the Exchequer, written by Qakham, 
the imprefiion on money ; which being done, the money is we find, that whereas (heriffs were ufually obliged to pay 
current for (o much as the King hath limited. 2 In ft. 575. into the King’s Exchequer the King’s fterling money, for 
Any piece of money coined is of value as it bears a proper- fuch debts as they were to anfwer ; thofe of Cumberland 
tion to other current money, and that without proclama- and Northumberland were admitted 10 pay in any fort of 
tion; and tho* therc'is no aft of parliament, or order of money, fo it were filver: And the reafon there given is, 
date for guineas, as they are taken ; yet being coined at becaufe thofe two (hires Monetarios de antiqua hftitutiom 
the mint, and having the King’s inftgnia on them, they non babtnt ; quod abbas fA monachi praiidi habeant unum 
are lawful money , and current at the value they were coined monetarium (A unssm euneum apud Rading admonetam ibidem, 
and uttered at the mint . 2 Salk. 446. But it has been ob- torn ad obolos (A fttrlingos quern ad flerlingos prout mores eft 

ferved, that guineas were originally coined for 20 /. ac- fabricated* (A facimd. Memorand, Scacc. de Anno 20 
cording to the twenty (hilling pieces of money, and that Ed, 3. inter Record, de Trin. Rot. Qf later days the 
legally, no more ought to be demanded Jbr them : Alfo title of moniers hath been given to bankers, that is, fuch as 
that in legal proceedings, they (hould be mentioned as make it their trade to deal in monies upon returns. 
pecias auri, vocal, guineas , valor is, (Ac. 5 Mod. 7. If Cowell. 

an a&ion is brought for damages, the value of guineas may filjfrmfe, (Manctcbus) Prom the Gr. Uwoe, film, qui fill, 

he given in evidence to the jury : but if the action be for i, e. Separate ah alhrum confirtio vivant, becaufe the firft 
fo many guineas , the value ought to be fet forth in the monks lived alone in the wildernefs. They were after di* 
declaration, to afccpttin the debt. Cart hew. 255. video into three ranks; Ceenobitarum, i. e. a focicty ii- 

Gold and filver coin, (Ac. is not to be exported with- ving in common in a monaftery, (Ac. under the govern¬ 
or licence, on pain of forfeiture. Stat. 9 Ed. 3. cap. 1. ment Qf a Angle perfon ; and thefe were under certain 
And money of filver melted down, is tp he forfeited, and rules, and afterwards cajled Regulars, Anacboret* or Ere- 
double value. 13^ 14 Car. 4. c. 31, But by old (la- miter, thofe monks who lived in tfy: wildernefson bread and 
tutes, foreign money may be melted down; and no money water* And Sarabitm, monks living under no rule, that 
(hall be current but the Ring’s own, (Ac. 27 Ed. 3. wandered in the world. St. Jerom tells us, that of the 
cap. 14. 17 R* a* c< 1. See Coin and Exchange, and Aaachoretm Pasdus fait Audor, Antonins illuftrater, Johan* 

Stal . 27 Geo. 2. t* II. See t|ie Table to the Statutes, tit. net Raptifta princeps . 

Momy, Coin, Ac. See Slack. Cot p. I V. 47$. 4 V* 84# JBonberp, The profeflion of a monk, mentioned in 

88. Whitlock's readings upon the Stat. 21 11 . S. c. 13. 

OjHMt% lofting ft Tte K»ogby prodamar attt#**; titotfcfi, Made of a certain kind of coarfe 

tion may at any time, prohibit dl Msfubje#*, not exceed- clothe Vide «o H. 6, 

ing one year, to lend or advance mqney to pay foreign (From Mwot mm (A xutim vends) Is an al- 

prince or Hate, without licence under tie Great or Privy lowawre of the King by his grant, commiffioo, or other- 

Seal i and if any wxfon knowinglj offendln the premiffes, wife, to any perfon or jN*feni» ( for the folt buying, fol- 
he (lull forfeit trpble the wipe of the zgoney feat, &c* ling, making. working ofufing of any thing, by which 
twp-ihirds fo thp King, andjhe other to the inform**: hut j other perfOtti arere&ftfiied of any freedom or liberty that 
perjlpn? jftoydeel in fprcigu (locks, pr Wiptereiicdin any they Bad before, or hindered in their lawful trade. 3 
bank abroad, eftabHllicd before iffuing his Majefty’s pro- 1S1. It is iuftua&m bp where the power of foiling 
olafiMttion, Stub j Qeo. 3. c. 5. ■ any thing it in alone; or when one foall ingrofo 

Ip law proceeding^, money derifofid- h».hands fuch a merehandife, (Ac* as none 

ed is oftentimes brought into the court, cither by a rule may foil or ptyk.-hf them but himfolf. it Rep* 86. 
of court, Ot by pj^ing upfe/ert in curiam ofthe money ; And a menopely bath three incidents mifohievous to the 
and then -fo no^^yaM into,court, the pips will pubUok: irThaifaifingofthrpnce,. z* Thepommodi- 

not be received s for metny, fo not allowed to be paid intp! tsg foill not be fo goo£ 3. The tajtormihlag pf, jmor 
uourt, after plea pte»4«dt &•> ** )$ 7 r tht uufr r aAtifreers. Hdd*' A 31 mmapdks are againll the ancient 
ney muil be brought info court, upon a,plea of tenderand fmdmtmid laws of the tnalxia; A by-law, which 
And. the defendant may at any time* pending an aftioh makes a monopoly, is void ; fm is.a prefoription for a folk 
on bond with a penalty, bring the money and colts into , trade to any one perfon or perfon*, cxdufiveof all others. 

1 Moor 
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• Moor 591. Monopolies by the Common law are void, 
as being again!! the freedom of trade and difeouragin^ 
labour and induftry; and potting it in the power of 
particular perfons to fee what prices they pleafe on a 
commodity, i Hawk. P. C. 23 t. Upon this ground it 
hath been held, that the King’s grant to anjr corporation 
of the f ie importation of any mcrchandlfe, is void. 

2 Roll. Ahr. 214. 3 Inft. 182. The grant of the foie 

making, importing and felling of playing cards, was ad¬ 
judged void. 11 Rep. 84. Moor 671. And the King’s 
grant of the foie making and writing of bills, picas, and 
writs in a' court of law, to any particular perfon, hath 
been refolved to be void. 1 Jones 231. 3 Mod. 75. 

The King may grant to particular perfons the foie 
printing of the holy feriptues, and law books. 1 Hawk. 
231. All matters of this nature ought to be tried by the 
Common law, and not at the council-table, or any other 
court of that kind $ and the making ufe of or procuring 
any unlawful monopoly , is puni/hable by fine and impri¬ 
sonment at Common law. 3 Inft. 181, 182. 

By ftatute, all monopolies, grants, letters patent, and 
licences, for the foie buying, felling and making of goods 
and manufactures, are declared void, except in ibme 
particular cafes; and perfons grieved by putting them in 
ufe, fhali recover treble damages and double coils, by 
aftion on the llatute; and delaying fuch aftion, before 
judgment, by colour of any order, warrant, tec. or de¬ 
laying execution after, incurs a praemunire: But this does 
not extend to any grant or privilege granted by aft of 
parliament; nor to any grant or charter to corporations or 
cities, y e. or to grants to companies or focieties of mer¬ 
chants, for enlargement of trade ; or to inventors of new 
snanufaftures, who have patents for the term of fourteen 
years; grants or privileges for printing; Of making gun¬ 
powder,* calling ordnance, fcfr. 21 J«c. 1. c. 3 « 

As to inventors of new manufactures, &c. it has been 
adjudged on this ftatute, that a manufacture mult be fab- 
ftantialiy new, and not barely an additional improvement 
of any old one, to be within the ftatute; it mult be fuch 
as none other ufed at the granting the letters patent; 
and an old manufafture in ufe before, cannot be prohibited 
in any grant of the foie ufe of any foch new invention. 

3 Inft. 184. Yet a grant of a monopoly may be to the firft 
inventor, by the Stat . 21 Jac. 1. e. 3. notwichftanding 

. the fame thing was praftifed before beyond fea; becaule 
' the ftatute mentions new manufaftures within the realm, 
and intended to encourage new devices ufeful here; and 
it is the fame thing whether acquired by experience or 
travel abroad, o&hf ftudy at home. 2 Salk. 44;. , It is 
laid, a new invention to do as much work in a day by an 
engine, as formerly ufed to employ many hands, is con¬ 
trary to the ftatute; by rcafon it is inconvenient, in turn¬ 
ing fo many men to idlenefs. 3 Inft. 184. Sedqu.P 
See Black. Com. 4 V. 115, 159, 429. 

filponftcr, One who hath not human ftiape, and yet is 
born in lawful wedlock: And fuch may not purchafe 
or retain lands; but a gprfon may be an heir,to his ancef* 
tor’s lands, tho’ he be determined in ibme part, of 
his body. Co. Lit. 7. 

A mqnfter thewn for money is a mifdemeanor. . 2 Chan. 
Ci. no. Trin. 34 Car. 2. Herring v. Walrond. It Was 
a child that had four legs, and four arms and two heads 
and but one belly, where the two bodies were conjoined j 
the child died and was embalmed to be kept for (hew, but 
was ordered by Lord Chancellor to be buried in a week. 
Ibid. # 

JiffouCttAtift be 3 D?oft, Is a ftsewing a right, and fig- 
nifies a writ out of Qhamery to fee, rdfored to lands 
and tenements that are a man’s in tight, rho’ by fome of¬ 
fice found to be in the pofiefeon of one lately dead; by 
which office the King would be intitled to the faid lands, 
It is given by the Stat. 34 Ed. %. c. 14. and 36 Ed. 
3. 13. Staundf. j Prmeog. r. 21. 4 Co* Rep . 54. Leffee 
of an outlaw, cannot maintain trefpafs, but muft be re¬ 
lieved b y Monftrmsde &oit. Ld. ftaym. 307. See Tra- 
*yerft. ■ ■’ * * 

a^onftraud be feftftOtt «£«**•, Showing of deeds or 
records is thus; upon an aftion of debt brought upon 
an obligation, after the plain tiff hath declared* ha ought 
to fiiew his obligation j and fo it is of records. And the* 
difference between monftrans do foie and oyer de fails, if 
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this } he that pleads the deed or record, or declare* upon 
tt, ought to flievv the fame ; and the other, again ft whom 
fuch dm or record is pleaded, may demand oyer of the 
fame. Cowell. 

Where a man pleads a deed, which is the fubftance of 
his plea or declaration, if he doth not plead it with a 
prrfert in curia , his plea or declaration is naught upon a 
fpecial demurrer, Jbewittg it for can/e; And if he doth 
plead it with a prtfert in curia, if the other paity de¬ 
mands a fight of it, he cannot proceed till h. s hath fhewn 
it, and when the defendant hath had a fight of it, if he 
demands a copy of the fame, the plaintiff may not proceed 
until a copy is delivered Unto him. Stat. 4, 5 Ann. c . 
16. 2 till. Abr. 201, 202. Vide Profert in Curia. 

I^bnftrabensttt, Is a writ which lies for tenants in an- 
tient demefse, who hold land by free charter, when they 
are diftramed to do unto their lords other ferviccs and cu~ 
ftoms than they or their anceftors ufed to do: Alfo it 
Heth where fuch tenants are diftrained for the payment of 
toll, fcff. contrary to their liberty, which they do or 
fhould enjoy. F. N. B. 14. 4 left. 269. This writ 
is dirffted to the fherifF, to charge the lord skat he do me 
diftrain them for fuch unufual J'ervices, &c. And if the 
lord neverthelefs diftrains his tenants; for other fervices 
than of right they ought to do, the fherifF may com¬ 
mand the neighbours, who dwell next the manor, or take 
the power of the county, to refill the lord, isle. And the 
tenants in fuch cafe may likewlfe fuean attachment again ft 
their lord, returnable in C. B. or B. R ♦ to anfwer the con¬ 
tempt and recover, damages. New Nat. Br. 32. But the 
lord fhali not be put to anfwer the writ of attachment fued 
again!! him upon the msnftravcrunt , before the court is 
certified by' the treafurer and chamberlains of the Exche¬ 
quer, from the book of Domefday, whether the manor be 
ancient demefne; fo that it is requisite that the plaintiff in 
the monftraverunt, do foe forth a fpecial writ for the certi¬ 
fying of the fame. Ibid. 35. The writ of monftravtrunt may 
be foed for many of the tenants, without naming any of 
them by their proper names, but generally monjhaverunt 
nohis homines de, dsV. But in the attachment againft the 
lord the tenants ought to be named; tho’ one tenant may 
foe it in his own name, and the name of the other tenants 
by general words, Et homines, 2 H. 6. 26 . See 

Ne injufte Vexes . Sed qu ? If aftion of trefpafs is not pre¬ 
ferable. 

figkmftrnm, Is fometimes taken for the box in which 
relicks are kept. Item ununt moral rum cum ojftbus St. 
Petri , Ifc* Monaft. 3 tom. pag. 173. Monftrum is alfo 
taken for what we call corruptly muftersng foldiers. 
Cowell. 

Ojfontl), or fifottetb. Sax. fi^onatb, (Menfts a men - 
fane, lun<e curfut) Signifies the time the fun goes thro’ 
one fign of the zodiac, and the moon thro’ all twelve; 
properly the time from the new moon to its change, or 
the courfe or period of the^ moon, whence 'tis called 
month from the moon* Hit. *Dtih A month is a fpace 
Of time containing by the week twenty-eight days; by 
the kalendar fometimes thirty, and fometimes thirty-ono 
days : And Julius Cafar divided the year into twelve 
months, each month into four weeks, and each week into 
feven days. The month by the Common law is but twen¬ 
ty-eight days; and in cafe of a condition for rent, the 
month fhali be computed* at twenty-eight days ; fo in the 
cafe of inrolment of deeds, and generally in’ all cafes 
where a ftatute fpeaks of months : But where the feature 
accounted! bv the year, half year, or quarter of a year, 
then it is to he reckoned according to the kalendar. 1 
Inft. 135. 6 Rep. 62. Cro.Jde, 167. A twelvemonth, 
in the lingular number, includes; the whole year, accord¬ 
ing to the kalendar; But twelve months, fix months, ks>\. 
in the plural number, .fhali be accounted after twenty-right 
days to every month# except in cafe of prefentacions to 
benefices, to avoid lapfe, &c. "which fhali be in fix 
^kalendaf months. 6 Rep, 61. Cro. Jac . 141. And if an 
agramefit If m pay Jo /. for the intereft of 100 /. at the 
end Of fo| ufmih, it is faid the computation muft be by 
kalendar mestths f becaufe if it was by lunar months, the 
intereft would exceed the rate allowed by the ftatute. 
Woofs Inft. 4j$ 4 > 

figfottroCe, A duty>ftwo*penniei Scots upon beer there, 
$ Gqo. 1. ?. 7. 7 £»• 2. r. 

if Monument 
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flponument, An heir may bring an attion againft one 
that injures the monument, 8 cc. of his anceftor: and the 
coffin and fhroud of a deccafed perfon belong dfxhe exe¬ 
cutors or admin id rators; but the dead body oelongeth to 
none. 3 Inf. 202, 203. See Black. Com. 2 V. 428. 

<$^oo?0, In the IJle of Man* who fummon the courts 
for the feveral /headings* are the lords bailiffs, called by 
that name; and every mo>r has the like office with our 
bailiff of the hundred. King's Defer ip. Ific of Man. 

(from the Sax. Motian, placitar to treat or 
handle) Is a term well underlined in the Inns of Court, 
and fignifics the exercifeor arguing of cafes which young 
barrifters Tend ftudents perform at certain times, the better 
to enable them for the practice and defence of clients 
caufes. The place where moot-cafes were argued, was 
anciently called the Moot-hall; And in the Inns of Court 
there is a bailiff of the moot yearly chofen by the benchers, 
to appoint the mootmen for the Inns of Chancery ; and keep 
accounts of the performances of exercifes, both tncre and 
in the houfe. Orig. Juridicial. 212. 

gfiocta canum, A pack of dogs. Cowell. 
footmen, Thole who argue the reader’s cafes, called 
moot •cafes, in the Inns cj Chancery, in the term-time, and 
in vacations. 

A mow, or barren and unprofitable ground, de¬ 
rived from the Sax. mor, fignifying alfo marihbmd. Men. 
Aug. Tern. 2, peg. 50. 1 Inf. 5. Alfo a heath. Item 

de pannagio, herbagio , ter, 13 de omnibus exitibus bofeorum, 
morarum, ter. tleta, lib. 2. cap-71. 

mufla, A watery or boggy moor; and fuch in 
Lanzajhire they call mffes \ morqffa is ufed in the fame 
fenle. Mon. Ang. Tcm. 2. peg. 306. 

tU icgf. Is the fame with demoraiur , and fig- 
nifies as much as he demurs ; becaufc the party goes not 
forward in pleading, buts refts or abides upon the judg¬ 
ment of the court in a certain point, as to the fuffieiency 
in law of the declaration or plea of the adverfe party, 
who deliberate and take time to argue and advife there¬ 
upon, and then determine it. Co. Lit , 71. See Demur - 
rer. . 

tum, A fort of brown cloth, with which caps 
were formerly made. Mat. Parif. Anno 1258. 

flft otgangma, (from the Sax. morgen , the morning, 
and gfan, to give,) The gift on the wedding-day. Si 
fponfti virum futim fupervixerit, dofem& maritationem fuam, 
art arum inftrumentis. vel tefium exbibitionibus ti fr adit am, 
perpetualitcr haheat Z 3 morganginam fuam. LL, Hen. 1. 
cap. 70. i. e. her dower. In fome books *tis writ mor- 
ganrgiba . In Leg. Canuti afud Brampton *tis writ mcr - 
gagifa, cap. 99. In Leg. If. 1. cap. II & 70. ’tis mer- 
gangiva. It lignifies literally donum matutinalc ; and it is 
what we now call dowry money , or that gift the hufhand 
prefents to his wife on the wedding-day, from the Saxon 
morgen, aurora, and giran, dare ; and was ufually the 
fourth part of his pcrlomtl eftatc ; not here, but among 11 
the Lombards. I)u C.mge. ’ Cowell. 

S^Oitarn, is all one in fignification with the French mo¬ 
no*, i. c. caffs, i\ ?:«■ id piece, and that feems to be derived 
from the Italian wrtwe. Stat. 4 te 5 P. is M. cap. 2. 
now called a pot. 

$)0iiua. Murrain; an infeflious diftemper in cattle. 
Marina alfo fignifics the wool of lick fhcep, and thofe 
dead with the murrain. Fleta, Wb. 2. C. 79. par. 6. 

porting, or fettling, Signifies that wool which is 
taken from the (kin of dead ffieep, whether being killed or 
dying of the rot. 4 Ed. 4. c. 2 te 3. 27 B. 6 . e* 2, 3 

Jar. 1 . c. 1$. 14 Car. 2. c. 88. Vide Sberiing. 

&j)O;0{li0« See la wit & femitis per vallrn 

qunndam morofam te aenfam. Monall. 1, tom. pag. 
648. 

£$0?fcUum terrne, A fmall parcel orbit of land. — 
Et unum morfellum terra? juxta horreum Jutm, Charta 
11 H. 3. par, fol. m. 33 

£9o£CcllU0 trtrae, A fmall parcel of land. Matt. 
Parif. pag. 438. and Mon. Angl. 2 tom. pag. 82. 

^ortajium, A light or taper fet in churches to burn 
over the graves or (brines of the dead .-——Tenet duas acres 
terror, 'C<> ad in veniendum unum mortarium ardenUm in r.c- 
elefia de Chcpin. Farindon, Confuetud. Dom. Fartndon, 
MS. fob 4 8 * 


4 pQ 2 f*Mtctft 0 f, A writ now feldom ufed, mentioned 
in the llatutes 53 B. 3, te 6 Ed. 1. See AJffe of Mart - 
dantefor, and Black. Com. 3 P f 185. 

#°*tgagc, (, Mortgaging , vcl mortutfm vadium,) Is 
compounded of two French words, viz. mort, i. e. mors, 
and gage, i. pignut, and fignifics a pawn of land or tene¬ 
ment, or any thing immoveable, laid or bound for money 
borrowed, to be the creditor’s for ever, if the money he 
not paid at the day agreed upon ; and the creditor holding 
land and tenement upon this bargain, is called tenant in 
in mortgage. Of this we read in the Grand Cuftumary 
of Normandy, cap. 113, which fee. Glanviil likewife. 
Lb. 10. cap , 6. defineth it thus; Mortuum vadium dicitur 
illud, cujus fruSlus vcl redditus interim ptreepti in nulla Je 
ac quiet ant. So that it is called a dead gage, becaufe what¬ 
ever profit it yieldcth, yet it redeemeth not itfclf by 
yielding fuch profit, except the whole fum borrowed be 
paid at the day. See Skene He verb, fgnif. verbo mortgage . 
He who pledgeth this pawn or gage, is called the mort¬ 
gagor, and he who taketh it the mortgagee . Weft. Symbol, 
part. 2. tit. Fines, fea. 145. This, if it contain exceffive 
ufury, is forbidden by 37 H. 8. cap. 9. But 'tis called 
mortgage , becaufe, if the money is not paid at the day, 
the land moritur to the debtor, and is forfeited to the cre¬ 
ditor. Cowell. 

1. Of the original and feveral kinds of mortgages. 

2. What Jhall be deemed a mortgage, or an -eftate re¬ 
deemable } and of the diftina iuterefis of mortgager and 
mortgagee, 

3. Of the equity of redemption and ferethfure ; and of 
the manner of redeeming and fcrcchftig. 

I. Of the original and feveral kinds of mortgages. 

The notion of mortgaging and redemption feems to be 
of Jewilh extraction, and from them derived to the 
Greeks and Romans; the plan of the Mofaick law con¬ 
futes a juft; and equal agrarian, that the lands mav 
continue in the fame tribes and families, and the people 
might not be diverted by any exotick a&s and inventions 
from the exercim of agriculture, in which innocent em¬ 
ployment they were to be continually educated ; there¬ 
fore whoever were compelled by want to fell, could trans¬ 
fer no eftatc in the lands, farther than to the next ge¬ 
neral jubilee, which returned once in 50 years; where¬ 
fore they computed till the jubilee, that according to the 
diltance from thence, fuch was the intereft that could be 
transferred to the buyer; but the vendor had power at 
j any time to redeem, paying the value ofthe lands to the 
jubilee ; but tho’ he did not redeem it at the year of ju¬ 
bilee, yet the lands came back again free to the vendor 
and his heirs. Cumatus 11, 12. 

But our notion of mortgaging and redemption feems to 
have come more immediately from the Civil law, there¬ 
fore it will be nccefiary herein to confider the diftinaimis 
in that law between pledges and things hypothecated, 
yvfiin. 592. 

The pignut or pledge was, when any thing was obliged 
for money lent^and the poffeffkn pa/fed to the creditor . 

The hypotheca was, when the thing was obliged for 
money lent* and the pofieifion remained with th q debtor. 
Now in cafe of goods pignorated, the creditor was obliged, 
to fhe fame diligence in "keeping them, as he ufed about 
hi s own; fo that if the goods were loft by the negligence 
of the creditor, an a&ion ly as for a depofit; for the 
property being transferred to the^reditor for a particular 
punmfe, he was to keep them as kis own. See Bailment. 
Alio fee the cafe of Ccggs and Bernard, 2 l. Bay. 000, 
tec, where the cafe of bailment, is Wry fully and learned¬ 
ly handled, and its feveral fpecies (hewn in a very judi¬ 
cious manner. • 

If the debtor did not redeem the thing pledged, the 
creditor was to foreclofe the redemption of the debtor; 
*od if t% money Was not paid* the creditor had his a#h 
pignmtw, or hypothecate, which, when he had purfued, 
and obtained (entente thereon, he might fell as his own 
property,; but there was this difference between the aSh 
pigmrim and hypetkeceiria ; that the a&io pignoritia was 
only agamlUhc perfon of the debtor to foreclofe him, be- 
caufe the pignut was, already in, the poffeffitm of the credi- 
* 4 tor; 
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tor; but the <i8 fo hypothecaria was tarn in rent, qtsam in 
perjonam, and was given ad pignut profequendum, centra 
quemeunque poftejfortm ; becaufe herein the creditor had not 
the poffeifion ot the pledge, but it remained to the debtor; 
and 'till fentenee was obtained in thefe adtions, the cre¬ 
ditor could not obtain the property of the pledge ; and if 
the money was paid before fentence, the pledge was fub- 
jeft to redemption; and where the fame thing was pledged 
to feverai, thofc v.ere faid to be potions in pignore, to 
whom the tilings were firft hypothecated. Digeft. Mb* to, 
tit. 6. Corwin, 269, 27o, 271. 

If the money was tendered or paid to the creditor, the 
contraft of p : gnoration was diffolved, and the debtor 
might have the pledge back, as a thing lent 5 which 
»feems to have introduced the notion among us cf the 
debtor's right to redemption, and with them the ufticap- 
tion, or the right of prefertptton, did not extinguiih the 
pledg**, unlcfs a ftiangcr had held it for thirty years, or 
the debtor had held it for 40 years, Digeji « lib. 20/ 
tit. 6. 

* In the feudal lav/ the rule was, Feudalia, invite domino, 
cut agnalis, non rale jubjieiuntur hypothec ny quamvis fru&us 
p Q jje efte reccptum eft ; and the reaion of this rule was, be- 
caufe the feud’ was filled with a ten ;nt from the lord's* 
original bcuaAf, on whom he depended for his perfonal 
fcrvice in*war and peace; therefore the feudary could 
nor obtrude a tenant ort him without his leave, who might 
be lef3 capable, of thofe fervices; therefore as the te¬ 
nant could not originally alien without licence, fo he could 
nor mortgage, Corwin, 268, 

Bur when a licence of alienation was given about the 
time of Hen. 3. and it became a maxim in law, that the 
purity of a feefmple imported a power of drfpoftng of it 
as the o wner fleajed\ there were two ways of mortgaging 
lands introduced, which Littleton diftinguiflies by the 
names of vadium vivum and vadium moriuum, 9 H* 3* 
32. 18 Ed. 1. 

The vadium vivum is, where a man borrows 1O0/. of 
another, and makes an effate of lands to him, 'till he 
hath received the faid fum of the iffues and profits of the 
lands; and it is called vadium vivum , bccaufc neither the , 
envoy nor the land duth ; for the lands are conftantly 
pvying eft' the money, and the lands are not left as a dead 
pledge, in cafe the money be not paid. This feems to 
y be the ai dent way of pledging lands; for they held, that 
f lands could not he hypothecated', therefore they ufed to 
ftfbjeft the ufujru&ut , which continued originally during 
the life of the feudary; but when there was a free liberty 
given of alienation, then the feudary could pledge the 
ufufruflus of the land at pleafure; but becaufe by this 
wav of pledging, the lender received his money by degrees, 
and in fmrdi parcels, which was very troublcfome; and 
thofe that lend money to ufury, are generally willing to 
receive the whole in a grois fum; therefore this way 
of pledging is now out of ufe, Co. Lit , 205. Sec Madid, 

p'ormnl. T36. 

The vadiwii thorn*urn is fo called by Littleton , becaufe 
It is doubtful, whether the feoffor will pay the money at 
the day limited or not; and if He do not pay, then the 
land, which it* but in pledge upon condition, for the pay¬ 
ment of the money, is taken from him for ever,, and fo 
dead to him; and if he do pay it, then the pledge is 
dead to the tenant of the land. Lit. fed. 332* Co, 
Lit. 205. But vide Divifton 3. 

• Of theft mortgages there are again two forts; iff, Of 
the freehold and inheritarite; and 2dly, Of terms for 
years. Maddox 8 , 319* # 

ift, Of the freehold agd inheritance, and here the an¬ 
cientway was to make a charter of feoffment, on, con¬ 
dition, that if the fgoffbr Or his heirs paid the fum to the 
feoffee or his heirs, he fhould re-enter and re-poffefs; and 
fomeiimes the condition was contained in the charter of 
feoffment, and fqmeum&'it was defeazanccd by another 
charter, as may be (een in the old forms. Maddox 318, 
310. 

£ nr as a man might annex a condition to his feoff¬ 
ment, for cups eft dart, tjus eft difponere, fo he might 
annex a condition by another deed, hearing date, and 
executed at the fame timc \ for being executed 'at the 


M O R 

it is really but one and the fame difpofition, 
t u * jWwintnti fiunt intjfe videntur ; but a defeazance or 
condition annexed after the feoffment executed comes too 
late ; becaufe the livery coram paribus acceding the infeu- 
dation, in which there is no condition, the tenant muff: 
hold the land according to^thc tenure of the inveffiture j 
but rents, annuities or warranties that are things execu¬ 
tory, may be defeated by dcfcafances made at tne time of 
their creation, or 'any time after; bccaufc there is not 
any neceflity of the notoriety of livery to make an inveffi¬ 
ture ; therefore being created by deed only, they may 
be defeated or deffroyed by deed alone. Co. Lit. 226, 
227. 

Theft forts of conveyances were fubjeft to thefe incon- 
vcniencies ; that if the money were not paid at the day, 
fo that the effate became ablolutc, the eftatc was thence¬ 
forth fubjeft to the dower of the feoffee, and all other 
his real charges and incumbrances; for tho* if the 
feoffor performed the condition, then he might re-enter, 
and re-poffefs himfclf in his former ellate, and confe- 
quently was in above all the charges and incumbrances of 
the feoffee; yet if he did not literally perform the condi¬ 
tion by payment of the money at the day, then the 
eftate was legally fubjedt to the charges and incumbrances 
of the feoffee, tho' the money was afterwards paid, 
and the effate rcconveyed to the feoffee, lh, 221, 222. 

But the courts of equity, as they grew in power, have 
fet this matter right, and have maintained the right of 
redemption, not only againft tenant in dower, and tho 
perfons who come in under the feoffee, but even againft 
the tenant by the curtcfy, and lord^ by efchcat, that 
are in the poft\ becaufe the payment of the money 
doth, in the consideration of equity, put the feoffor in 
fata quo, ft nee the lands were originally only a pledge 
for the Money loot. Hard. 465. 

As to mortgages by way of creating terms, this was 
formerly by way of dcroife and rc-demife, As for ex¬ 
ample; A. borrowed money of B. thereupon A. would 
demife the lands to B. for a term of 500, &c. years 
aBfolutely, with common covenants againft incum¬ 
brances, and for farther affurance, and then B. would 
the day after re.demife to A. for 499 years, with con¬ 
dition, to be void on non-payment of the money at the 
day to come j this manner of mortgaging came in af¬ 
ter the 21 //. 8. for falsifying recoveries, when there 
was a fixed intereft fettled in terms for years; and was 
efteemed beft for the mortgagor, to avoid all manner 
of pretcnfion from the incumbrances and dower of the 
feoffee in mortgage; aud was reputed beft for the 
mortgagee, to avoid the ward (hip and feudal duties of the 
tenure, and was only inconvenient in this; that ;/ the 
fecond deed were left, there appeared to he an ahfolute 
term in the mortgagee. 3 New Abr. 633. 

And this is now the common method, viz. by'a de- 
mift of the land for a term, under a condition to he void 
on the payment cf the mortgage money and intereft; and 
a covenant is inftrted at the end of fuch deqps, that 
till the default lhall be made in the payment of the 
money, that the mortgagor lhall receive the rents, iffues 
and profits without account, 3 New Abr . 633, 

This has been ruled to create a tenancy at will to the 
mortgagor; but if the mefrtgagor dies, the tenancy at 
will is determined till there i$ a feceipt of intereft from 
the heir, which feems to make him alfo tenant at will to 
the mortgagee. Raym. 147. 

But now the l&ff and beft improvement of mort¬ 
gages feems to be, that in* the mortgage deed of a term 
tor years, or in the alignment thereof, the mortgagor 
fhould covenant for himlelf and his heirs, that if default 
be made in the payment of the money at the day, that 
then he and his heirs will, at the cofts of the mortgagee 
and his heirs, convey the freehold and inheritance of rhe 
mortgaged lands $o. th® mortgagee and his heirs, or to 
fuch jterfon or perfons (to prevent merger of the term) 
as he or they {h&li dire& and appoint; for the reverfion* 
after a term of #0 or too years, being little worth, and 
yet the mortgagee for want thereof continuing but a ter* 
mor, and fttbje§ to forfeiture, be. and not capable of 
the privileges of a freeholder; therefore where the mort¬ 
gagor 
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gagor cannot redeem the land, *tis but reafonable the 
Xhortgagec Ihould have the whole intereft ■ and inheri¬ 
tance of it, to difpofe of as abfolute owner. 3 New Abr. 
^ 33 * 

2. What jhall be itemed a mortgage, or an eftate re - 
dt mailt i and of the dijlinfl tntenfts of mortgagor and mort¬ 
gagee. 

Herein we may obfervc in general, that whatever claufcs 
ui covenants there arc in a conveyance, tho* they feem 
to import an abfolute dilpofition or conditional purchafe; 
yet, if upon the whole, it appears to have been the in¬ 
tention of the parties, that fuch conveyance Ihould only 
be a mortgage, or pafs an eftate redeemable, a court of 
equity will always, conftrue it fo. 1 fern. 183, 268, 

394 - 

As where the condition of a mortgage is, that the 
mortgagor fliould redeem during his life, or that the 
mortgagor, and the heirs of his body, fhould redeem, yet 
equity will admit the general heir of fuch mortgagor to 
a redemption ; hccaufe this can be no purchafe , Jtnce 
there is a clauje of redemption ; and when the land was 
originally only a pledge for money, if the principal and 
intereft be offered, the land is free; and it would be 
very hard, that it ihould be in the power of the ferive- 
ner, or griping ufurer, by fuch impertinent reftridiom, 
to elude the juftice of the court. I fern. 33, 190. 2 

Chan. Ca. 147. S. C. Howard ve r. Harris. 

But if a man borrows money of his brother, and agrees 
to make him a mortgage, and that if he has no iliac 
male, his brother Ihould have the land; fuch an agree¬ 
ment made out by proof, will be decreed in equity. 1 
Fern. 193. per North Lord Keeper. 

A. in confideration of toool. made an abfolute con¬ 
veyance to B. of the reversion of certain lands after two 
lives, which, at that time, were worth little more ; and 
by another deed of the fame date, the lands are made re¬ 
deemable any time during the life of the grantor only, 
on payment of 1000/. and intereft; A. died, not having 
paid the money; and it was held by Lord K. Netting - 
ham , that his heir might redeem, notwithftanding this re- 
ftridive claufc, and tnat it was a rule, once a mortgage, 
and always a mortgage, and that 2?. might have compel¬ 
led A. to redeem in his life-time, or have foreclofed him ; 
but on a re-hearing, Lord North reverfed the decree on 
the circumftancc qi this cafe; for it appeared by proof, 
that A . had a kindnefs for B. and that he married his 
kinfwoman, which made it in the nature of a marriage 
fettlement; he likewife held, that B. could not have 
compelled A. to redeem during his life, which made it 
the more ftrong. 1 Vern. 7, 214, 232. Newcomb, ver. 
Bonham . 2 Vent. 364. S. C. where it is faid, that Lord 

North'& decree was affirmed in the houfc of Lords. 

If A. mortgage lands to B. worth 15/. per annum, for 
fccuring 200 7 . and at the fume time B. enters into a bond 
conditioned, that if the 200/. and intereft is not paid with¬ 
in a year, then he to pay A. his executors or admi- 
niftrato*, the further fum of 78 /. in full for the purchafe 
of the premises, (Ac. and A. dies within the year, and 
the money is paid the next day after, the mortgage is for- | 
feited to his adminiftrator; yet A?t hieir may redeem, 
paying the 200/. and likewife the 78/. that was paid 
to the adminiftretor. 1 Vern? 488. Willet ver. WinneU 

So where A. for 550 /. made an abfolute alignment of 
a church leafe for three lives to B. and B * by writing 
under his hand agreed, that if A. paid 600 /. at the end 
of the year, B. would convey; B. died, leaving C. bis 
fon and heir; two of the lives died, and the leafe 
was twice renewed by C. and his father; and tho* it 
was near twenty years fince the conveyance was made, 
yet the Mafter of the Rolls decreed a redemption on 
payment of 550/. and the two fine*. 2 Vern. 84. Man* 
low* v. Ball. 

A. lends money to B. to carry on certain buildings, 
and takes a mortgage from him to fccure 1600/. with 
intereft; and by another deed executed at the fame time, 
takes a covenant from B. that he ihould convey to 
him, if he thought fit, ground-rents to the value of 
1600/, at the rate of 20 years purchafe; and on a bill 


brought to redeem, the Mafter of the Rolls decreed a 
redemption on payment of principal, intereft and cofts, 
without regard to that agreement, but fet afide the fame 
as uncon felon able ; for a roan ihall not have intereft for 
his money, and a collateral advantage befides for the loan 
of it, or clog the redemption with any bye-agreement* 

2 Vern . 520* Jennings v. Ward. 

But the’ thefe and fuch like reftrj&ions are relieved 
again fr, to make them anfwer the primary intention' of 
the parties; yet if A. on a mortgage, lends money .at 3 L 
per cent, but agrees in the deed, that if the money were 
paid within three months after it became due, that he 
would accept of 4 /. per cent . and the mortgagor neglefts 
to pay the intereft within the time, equity will not re¬ 
lieve him, but he mull pay 51 . per cent, for tho* the 
court relieves againft unreafonable penalties, yet this is 
not fo, for the mortgagee might have refufed to lend his 
money under 5 /. per cent. Preced. Chan. 160. Jory w. 
Cox. 1 P. W. 653. 

So if the mortgagee devifes, that the mortgagor Ihould 
be* remitted part of his mortgage money, provided he 
pays the principal and intereft within three days after his 
deceafe; if the condition be not performed, the remit¬ 
tance is loft; becaufe being a voluntary bounty, and not 
ex debite jvftiticc, the party muft take it as it is limited, 
for cujus eft dare, e/us eft difponere ; and trfe court cannot 
relieve in this cafe after the day. 1 Chan. Ca. 52. 

But where in a mortgage there was a provifo, that if 
the intereft was behind fix months, that then the intereft 
fhould be accounted principal, and carry intereft; this 
by Lord Cowper was decreed to be a main claufe , and of 
no uft; and he faid, that no precedent had ever carried 
the advance of intereft fo far, and that an agreement 
made at the time of the mortgage, will not be fufficiene 
to make future intereft principal; but to make intereft 
principal, it is reqnifite that intereft be firft grown due, 
and then an agreement concerning it may make it prin¬ 
cipal. 2 Salk. 499. 

The mortgagor before forfeiture, and whilft it remains 
uncertain, whether he will perform the condition at the 
time limited or not, hath the legal eftate in him; alfo af¬ 
ter forfeiture he hath an equity of redemption; fo that 
he is ftill coniidcred as owner and proprietor of the eftate, 
until the equity of redemption be foreclofed; therefore 
may make tfcafes or any iettlement thereof, which will 
bind his equity of redemption. It is faid, that a tenant 
in tail of an equity of redemption may devife ic for pay- ^ 
ment of debts. 1 Vern. 41. Turner v. Cwim. 

Therefore if a man mortgages his land, and, (as is 
ufual,) ftill continues in poffeflion, and levies a fine, and 
five years pafs, yet the mortgagee is not barred; for tho* 
the mortgagee be in reality out of poiTcffion, yet when 
that is done by confent of both parties, and the nature 
of the contract requires it Ihould be fo while the intereft 
is paid, it is againft the original defign of the con- 
trad, that any ad of the mortgagor, (except the payment 
of the money,) Ihould deprive the mortgagee of his fecu- 
rity, and is no kfs than fraud? which the law will not 
countenance. 1 Sid. 460. 1 Vent. 82. *Cartb. 101, 

414. 2 Keb. 522. 

And as the mortgagor, being confidered only as tenant 
at will to the mortgagee, cannot, by his ad, defeat the 
intereft of the mortgagee, otherwife than by payment of 
the mortgage money; fo neither can the mortgagee de¬ 
feat the mortgagor of his equity of redemption; there- « 
fore if a mortgagee in foe fufjers a recovery, this, even 
at law, fhall stoj bind the nyntgagor’s right of entry, 
upon performance of the condition; but if the mortga¬ 
gor had been a party to the recovery, then his right had 
been boand, not only on account of the recompence in 
value, but becaufe he is eftopped.by the recovery to 
claim the land againft the recover or his heirs, when 
he was called in before the judgment given to defeat 
his title, and could not do it. Palm. 133. Cro. Jac. 
393. * 

So if a mortgagee be difteUTcd, and the difleifor levies 
a fine, and five years t>gfs after the proclamations, tho* . 
the mortgagee is hereby barred, yet if the roortg gor 
pays or tenders his money, he has five years to pro&cute 

. his 
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Ms right, by the fecond laving in the ftatute 4 Hen. 7 
cap. 24, becaufe bis title did ms accrue *till payment 
the money. Plow, 373. a. 

And as the mortgagor, ’till the equity of redemption 
be foreclofed, is confidered as owner of the land, it was 
ruled, where a bill for a redemption was brought again# 
a mortgagee in poffcffion, and a decree accordingly, that 
the^jportgagee before the account taken, having pre¬ 
sented to a church that become void, Ihould revoke his 
prefeotation, and prefent Such a perfon as the mortgagor 
or his vendee (he having contracted to fell ) Ihould ap¬ 
point. Preced. Chan, 71. t Vtm, 401, 

§ By the 7 W* & M, cap. 2$. it is enabled, ** That no 
# perfon or perfons lhall be allowed to have any vote in 
election of members to ferve in parliament, for or by 
reafon of any trull eftate or mortgage ; unlefs fuch truftee 
or mortgagee be in actual possession, or receipt of 
the rents and profits of the fiyhe, but that the mortgagor, 
Or ceftui que trap in poffeflioi/ lhall and may vote for the 
fame, notwithstanding fuchlmortgage or trull. 

And by the 9 Ann. cap,/, which requires, that knights 
of the lhire Ihould have^oo /. per ann. and every other 
member 300/. pfr ann. it is enaCled, “That no perfon 
lhall be gjAffi&d to lit in the Houfe of Commons, within 
the^neamng of the aft, by virtue of any mortgage , whereof 
the equity of redemption is in any other perfon, un- 
lcfs the mortgagee lhall have been in pojfejjion of the mort¬ 
gaged premises for /even years before the time of elec¬ 
tion. 

The condition mull at law be llriCUy performed, other- 
wife the mortgagor loles all benefit of redemption; but 
if upon a mortgage a tender be made of the money at the 
place, at any time of the day fpecified in the condition, 
and the mortgagee refufes, the condition is faved for ever. 

7 Ed. 4. 3. 9 H. 6. 12. 22 H. 6, 37. 4 jEd. 3. 26. 

Plow. 173. 5 Co, 114. Co. Lit, 209. 

3. Of the equity of redemption and foreebfure; and of the 
manner of redeeming and foreebjing . 

Altho*, after breach of the condition, an abfolute fee* 
Ample is veiled at Common law in the mortgagee; yet 
a right of redemption being Hill inherent in the land, till 
the equity of redemption be foreclofed, the fame right 
lhall defeend to and is invefted in fuch perfons as have 
a right to the land, in cafe there had been no mortgage 
or incumbrance whatfoever; and as an eouitable perform¬ 
ance as effectually defeats the interell of the mortgagee, as 
the legal performance doth at Common law, the condition 
ftill hanging over the ellate, till the equity is totally fore¬ 
clofed; on this foundation it hath been held, that a perfon 
who comes in under a voluntary conveyance, may redeem 
a mortgage; and tho’ fuch right of redemption be inherent 
in the land, yet the party claiming the benefit of It, muft 
not only fet forth fuch right, but alfo fhftW that he is the 
perfon intitled to it. \iard. 465. xVern. 182, 193. 

As the heir at law is regularly intitled to the benefit of 
redemption, he is alfo intitled to the affiftance of the per¬ 
fon al eftate of the mortgagor for that purpdfe; according 
to the doCtrine eftablilhed in the courts of equity, that 
the perfonal eftate, in the hands of the executor, Jhatl be 
employed in safe of the heir , by whatever means the heir 
becomes indebted as heir ; for idle perfonal eftate having 
received the benefit by oontrtRng the debt, and the real 
confidered only as a pledge for it; acjordihg to the com¬ 
mon rule, %i fentit cotmodum fenfire debet & anus. 
Tree, in Chanc. 477. * 

And on this foundation it hath been frequently held, 
that if a man mortgage lands, and covenants to pay the 
money, and dies, the perfonal eftate of the mortgagor 
(hall, in favour of the heir, be applied in exoneration ff 
the, mortgage. 2 Salkl 449. 

Alfo it is held by (brae opinions, that this benefit lhall 
not only extend to the heir it law, or hetres natus, but 
alfo to an hares fpSueJ i rom kptefmf&Qn, that it is the 
intention of the teftatbr, that he ftionld have all the pri¬ 
vileges of the hdres smtm; and feme even held, that an 
ordinary devifee lhall have this benefit ; but as to this 
laft point it hath been held otlterwife; and that if a man 
mortgages his land, and dtvifcsit to 7. S. or to A. for, 


life, the remainder in fee, to B. that* there the charge 
doth pafs with the eftate, there appearing no intention of 
the tellator, that he Ihould have it dtfeharged* 2 Chan. 
Ca. 84. 1 Pern. 1 Chan. Ca. 271. 

So if the mortgagor conveys away the equity of re¬ 
demption, (he purchafer lhall not have the benefit of the 
perfonal eftate, but muft take it cum onere . 2 Salk. 450. 
x Pern. 37, 

ft has likewife been held, that the heir of the mort¬ 
gagor ftiall hrfvfi the benefit of the perfonal eftate to pay off 
the mortgage, tho 1 there be no covenant in the mortgage- 
deed foie the payment thereof; becaufe the mortgage- 
money is a debt, whether there be any exprefs covenant 
for the payment of it or not. 2 Salk . 449. 1 Pern. 436. 

Preced. Chan . 61. 3 Prct eel. 360. 

But where u mortgage in fee was made redeemable at 
Mich. 1702, or any other Mich, day following, on fix 
months notice; and there was no covenant for payment 
of the mortgagee money; it was held by Lord Chan¬ 
cellor Cowper, that the mortgagor having devifed his 
perfonal eftate to his wife and daughter, and having du¬ 
ring his life paid the intcreft of the mortgage, the perfonal 
eftate ihould not be applied in eafe and exoneration of 
the real eftate for the benefit of the heir at law; for, 
being no covenant for paying of the money, there 
was no cohtraft at all between them, neither exprefs 
nor implied ; nor would any aClion lie againft 
the mortgagor to fubjeCt his perfon, to compel him to 
pay this money • but this was in nature of a conditional 
purchafe, fubjed to be defeated on payment by the 
mortgagor, or his heirs, of the Aim ftipulated between 
them, at an y Mich, day, at the eleftton of the mort¬ 
gagor, or his heirs; for here was an everlafting fubftfting 
right of redemption, defcendible to the heirs of the mort¬ 
gagor, which could not be forfeited at law like other 
mortgages; therefore there could be no equity of re¬ 
demption, or any occasion for the afiiftance of this court; 
but the plaintifts might even at law defeat the convey¬ 
ance, by performing the terms and conditions of it; which 
were ndt limited to any particular time, but jpight be 
performed on any Michaelmas day, to the the end of the 
world; and fince there was no covenant or contrail, ei¬ 
ther exprefs or implied, to charge the perfonal eftate of 
the mortgagor, he thought there was no reafon to lay the 
load of this debt upon that which was given to other 
.perfons. Preced, Chan . 423. 2 Vebf. 701. 

By the Stat* 4 fit 5 W. 3. cap. 16. it is enabled. 
That if any perfon (Hall borrow any money, or fbr any 
other valuable confideration for the payment thereof vo¬ 
luntarily live, acknowledge , permit or fiiffer to be en¬ 
tered agauift him or them, one or more judgment or 
judgments, ftatute or ftatutes, recognizance or recogni¬ 
zances, to any perfon or perfons, creditor or creditors ; 
arid if the laid borrower or borrowers, debtor or debtors, 
lhall afterwards take up or borrow any other fum or fums 
of, money of any other perfon or perfon r, or for other 
valuable confideration become indebted to fuch perfon or 
peribns, and for fecuring the repayment and difchaxge 
thereof lhall mortgage his, her or their lands or tenements, 
or any part thereof, to the ftcond or other lender or lenders 
of the faid money, creditor or creditors, or to any other 
perfon or peribns tst truft for or to the, ufe of fuch fecond 
or other lender or lenders, creditor or creditors, arid Jhall 
not give notice to the faid mortgagee or mortgagees, of the 
faid judgment or judgments, ftatute or ftatutes, recog¬ 
nizance or recognizances, in writing under his, her or 
their hand pr hands, before the execution of the faid 
mortgage or mortgages ; unlefs fuch mortgagor or mort¬ 
gagors, Ms, her br their heirs, upon nonce to him, her 
or them given by the mortgagee or mortgagees of the faid 
lands ana tenements, his, her or their heirs, executors, 

M. pr nifigns, in writing, under his, her or 
anft feals, attefted by two or more fnfiicient 
* kuy Fuch former judgment or judgments, 

-V recognizance or recognizances, (hall 

pay off and difeharge the faid judgment 



ftatute $r 
within 

pc judgments* lUtute or ftatutes, recognizance or recog¬ 
nizances, and all Interell and charges due thereupon, 
and caufe and procure the fame to be vacated, or dif- 
charged by record; that then the mortgagor or mort- 
7*0* * a S°“ 
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gagors of the faid lands and tenements, his, her or theii 
heirs, executors, adminiflrators or aifigns, fliall have no 
benefit or remedy againfl: the faid mortgagee or mortgagees, 
his, her, or their heirs, executors, adminiftrators oralhgns, 
or any of them, in equity or elfcwherc, for redemption 
of the faid lands and tenements, or any part thereof; but 
the faid mortgagee, or mortgagees, his, her or their heirs, 
executors, adminiflrators and alfigris, fliall and may hold 
and enjoy the faid lands and tenements for fuch eftate 
and term therein, as were or was granted and fettled to 
the-faid mortgagee or mortgagees again ft the faid mort¬ 
gagor or mortgagors, and all perfon and perfons lawfully 
claiming from, by or under him', her or them; freed 
from equity of redemption , and as fully, to all intents 
and purpofes whatfoever, as if the fame had been pur¬ 
chas’d abfolutely, and without any power or liberty of 
redemption. 

And it is further enabled, + That if any perfon fliall 
mortgage any lands or tenements to any perfon or perfons, 
for fecurity of any money lent, or otherwife accrued or 
become due, or for other valuable confiderations; and if 
the faid mortgagor or mortgagors fliall again mortgage the 
fame lands or tenements, or any part thereof, to any 
other perfon or perfons for valuable confiderations (the 
faid former mortgage being in force and not difeharged,) 
and (hall not difeover to the faid fecond or other mort^ 
gagee or mortgagees, or fome or one of them, the former I 
mortgages, or mortgages, in writing under his or their , 
hands ; that then, and in thefe cafes alfo, the faid mort¬ 
gagor or mortgagors, his, her or their heirs, executors, 
adminiftrators or affigns, lhall have no relief or equity of 
redemption , again ft the faid fecond or after mortgagee or 
mortgagees, his, her or their heirs, executors, admini¬ 
ftrators or afligns, upon the faid after mortage or mort¬ 
gages ; but fuch mortgagee or mortgagees, his, her or 
their heirs, executors, adminiflrators and afligns, fliall 
and may hold and enjoy fuch more than once mortgaged 
lands and tenements, for fuch eftate and term therein, 
as were or was granted and conveyed by the faid mort¬ 
gagor or mortgagors, againfl' him, her or them, his, her 
or their heirs, executors or* adminiftrators refpeftively, 
freed from equity of redemption , and as fully, to all in¬ 
tents and purpofes, as if the fame had been an abfolute 
purchafe, and without any power or liberty of redemp¬ 
tion. Provided always, and be it further enafted by the 
authority aforefaid. That, neverthelefs, if it fo happen 
there be more than one mortgage at the fame time made, 
by any perfon or perfons, to any perfon or perfons, of the 
fame lands and tenements, the feveral late or under mort¬ 
gagees, his, her or their heirs, executors, adminiftrators 
or afligns, lhall have power to redeem any former mort¬ 
gage or mortgages, upon payment of the principal debt , 
intereft, and cofis of fuit, to the proper mortgagee or mort¬ 
gagees, his, her or their heirs, executors, adminiftrators 
or afligns. 

Provided always. That nothing in this aft contained 
fliall be conftrucd, deemed or extended to bar any widow 
of any mortgagor of lands or tenenements from her dower 
and right in or to the faid lands, who did not legally join 
with her hufband in fuch mortgage, or otherwife law¬ 
fully bar or exclude herfelf from fuch her dower or right. 

It hath been held, that if V man mortgages certain 
lands to one man, and mortgages thofe lands with fome 
others to another, tho’ this feems to be a cafe omitted 
out of the abote ftatute againfl clandeftine mortgages $ 
yet if it appears to be a contrivance to evade it, as if an 
acre or two of land were only added, this will not exempt 
it; alfo a perfon, who will take advantage of the ftatute, 
xnuft be an honeji mortgagee 5 therefore, if a man has ufed 
any fraud or practice in obtaining a fecond mortgage, he 
he lhall not have the benefit of the ftatute, 2 Vet*. e8p, 590. 

The methods of redemption and foreclofmg being di¬ 
latory, expenfive, and inconvenient, not only to the 
mortgagee but alfo to the mortgagor, the fame feetn now 
remedied by tjie 7 Geo . 2. cap . 20. which enafts. That 
where any action lhall be brought on any bond for the 
payment of the money fecurcd by fuch mortgage, or per¬ 
formance of the covenants therein contained ; or where 
any a&ion of ejectment lhall be brought by any mort¬ 
gagee or mortgagees, his, her or their heirs, executors, 


adminiftrators or afligns, for the recovery of the pofleflio* 
of any mortgaged lands, tenements or hereditaments, and 
no fuit /ball be then depending in any of his Mijefty’-* 
courts of equity, in that part of Great Britain called 
England , for or touching the foreclofmg or redeeming 
fuch mortgaged lands, tenements or hereditaments; if 
the perfon or perfons banting right to redeem fuch mort¬ 
gaged lands, tenements ur hereditaments, "\qd who lhall 
appear and become defendant or defendants in fuch action, 

. lhall, at any time pending fuch a&ion, pay unto fuch 
I mortgagee or mortgagees, or in cale of his, her or their 
refulal, Jhall bring into court , where fuch ad ion lhall be 
depending, all the principal money and inters/} due on 
fuch mortgage , and alfo all fuch cofis as have been ex¬ 
pended, in any fuit or iuits at law or in equity u r on fuch 
mortgage, (fuch money for principal, intereft and cofts, 
to be afeertained and computed by the court where fuch 
adion is or lhall be depdtqling,) the monies fo paid to 
fuch mortgagee or mortgagees, or brought into fuch court, 
fliall be deemed and takenXto be in full JathfaQion and 
difeharge of fuch mortgage ; a\d the court fhall and may 
difeharge every fuch mortgager, or defendant of and from 
the fame accordingly ; and lhall and .may, by rule or 
rules of the fame court, compel fuch moi *g^gec or mort¬ 
gagees, at the cofts and charges of fuch mortgagor or 
mortgagors, to aflign, furrender or re-convcy fuch mort¬ 
gaged lands, tenements and hereditaments, and fuch eftate 
and intereft, as luch mortgagee or mortgagees have or 
hath therein, and deliver up all deeds, evidences and 
writings in his, her or their cuftody, relating to the title 
of fuch mortgaged lands, tenements and hereditaments, 
to fuch mortgagor or mortgagors, who lhall have paid 
or brought fuch monies into court, his, her or their 
heirs, executors or adminiftrators, or to fuch other perfon 
or perfons as he, lhe or they lhall for that purpofc, nomi¬ 
nate or appoinr. 

By fe£i* 2. it is further fcna&ed, That where any 
bill or bills, fuit or fuits fliall be filed, commenced or 
brought, in any of his Majefty’s courts of equity in 
that part of Great Britain called England, by any 
perfon or perfons having or claiming any eftate, right 
or intereft in any lands, tenements or hereditaments, un¬ 
der or by virtue of any mortgage or mortgages thereof, 
to compel the defendant or defendants in luch fuit or > 
fuits, (having or claiming a right to redeem the fame,) 
to pay the plaintiff or plaintiffs in fuch fuit or fuits, the 
principal money and intereft due on any fuch mortgage, 
together with any fum or fums of money due on any in¬ 
cumbrance or fpccialty, charged or chargeable on the 
equity of redemption thereof; and in default of payment 
thereof, to forcclofe fuch defendant or defendants of his, 
her or their right of equity of redeeming fuch mortgaged 
lands, tenements or hereditaments; and upon his, her or 
their admitting the right and title of the plaintiff or 
plaintiffs in fuch fuit, fuch court and courts of equity may 
and lhall, at any time or times before fuch fuit or caufe 
lhall be brought to hearing, make fuch order or decree 
therein, as fuch court or courts might or could have made 
therein, in cafe fuch fuit or caufe had been regularly 
brought to hearing before fuch court or courts ; and all 
parties to fuch fuit or fuits fliall be bound by fuch order or 
decree lb made, to all intents and purpofes, as if fuch 
order or decree had been, made by fuch court at or 
fubfequent to the heari^ of fuch caufe or fuit; any 
ufage to the contrary thereof id any wife notwithftand- 
ing. * # 

Provided always. That this a#, or any thing herein 
contained, lhall not extend to any cafe, where the per¬ 
fon or perfoAs, againfl whom the redemption is or fliall 
be prayed, lhall (by writing under his, her or their 
hands, or the hand of his, her dr their attorney, agent or 
folicitOr, to be delivered before the money lhall be brought 
into fuch, court at law to the attorney or folicitor for 
the Other fide) infill either that the party praying a re¬ 
demption has hot a right to Redeem, or that the premiftes 
are chargeable Wltj^Otperdr different principal fums than 
what appear oft the fade of the mortgage, or lhall be 
admitted on the other fide; nor to any caufe where the 
right of redemption to the mortgaged lands and premiilej 
in qudfion, in any caufe or fuic, lhall be controverted 

or 
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or queftioned, by or between different defendants in the 
fame caufe or fuit; nor (hall be any prejudice to any 
fubfequent mortgagee or mortgagees, or fubfequent in¬ 
cumbrancer ; any thing in this aft to the contrary thereof 
in any wife notwithftanding. 

Wc have been very full under this head, as it is a title 
of gr eat uf jp. 

learning on this fubjeSl, fet 3 New Abr. and 

*1$ .Vin.TVbr. tit. Mortgage. 

i^QItgago?* Is he who mortgages or pawns the lands ; 
and he to whom the mortgage is made is called the mart * 
gages. 

, JSp0$tb» Murder; Sax. mortb , death. Mortblaga, a 
murderer or manflayer. Mortb-lage, homicide or mur¬ 
der, &e. 

j^Oftitiblifi, Dead of the rot, applied to fheep and 

lambs, Mon . 2 tom. p. ntS 

flpOftnuiin, (manus, mSrtua, compounded of two 
French words, mort. i. e. mop , & maine, i. e, manus) Signi¬ 
fies an alienation of landf and tenements to any gui ! d, 
corporation or fraternjtv/and their fucceflors, as bilhops, 
parfons, vicars^0f?Twhich may not be done without 
the King's |§^«C and the lord of the manor, or of the 
King ajprte, if it be immediately holden of him. The 
rcaJoirof the name may be deduced from hence, becaufc 
tkfc fervices, and other profits due, for fuch lands as ef- 
cheats, ftiould not without fuch licence come into a 
dead band , or into fuch a hand as it were dead, and fo 
dedicated unto God, or pious ufes, as to be abftraftedly 
different from other lands, tenements or hereditaments, 
and is never to revert to the donor, or any temporal or 
common ufe. Magna Chart a, tap . 3 6. and 7 Ed. i. 
commonly called The Jiatute of mortmain , and 18 Ed. 3. 
cap. 3. and 1$ Rich. 2. cap. 5. Polydore Virgil , in the 
feventeenth book of his Chronicles, mentions this law, 
and gives this reafon of the name, Et legem banc manum 
mertuam •vocarunt, quod res femel data collegiis facerdotum, 
non utique rur/us venderentur velut mortva, hoc eft, ufut alio- 
rum mortalium in perpr.tuum adept as eftent. Left diligenttr 
fervatur, Jic ut oibil poftejftonum orditti facerdetali a quo- 
quam detur , nifi regis permijju: but the fore-mentioned 
ilatutes are in fome manner abridged by 39 Eiiz. cap. 5. 
by which the gift of lands, &c. to hofpitals is permitted, 
without obtaining licences in mortmain • Hottoman, in 
his Commentaries De verbis Feudalibus , verbo Manus 
mortua , hath thefe words; Manus mortua locatio eft, qua 
ufurpatur de Us , quorum pojfejjso (ut ita dicam) immortalis 
eft, quia nunquam baredem habere definunt: S>ua de cau/a 
res nunquam ad priorem dominum revertitur , nam manus 
pro poftftione dicitur mortua per antipbraftn 'pro immortals ', 
&c. Petrus Belluga in fpeculo Principum, fol. 76. Ju, 
amortization!s eft licentia cupiendi ad manum mortuam; To 
the fame effect read Caftan* do Confuet* Burgund\ p. 348, 
387, 1183, H85* 1201, £sff, Skene de verb. Signif. 
faith, Dimittere terras ceb manum mortUam eft idem at* 
que dimittere ad multttudinem five univerjitatem, qua nun- 
quam moritur , idque per antipbraftn, feu a eontrario fin/u , 
becaufe commonalties never die. Ccwell. 

William the Conqueror, demanding the caufe why 
he conquered the realm by one battle, which the 
Danes could not do by many; Frederick abbot of St. 
Jlhan* s, anfwered, that the reafon was, 1 becaufe the land 

• which was the maintenance of martial men , was given and 
converted to pique implcymems, and for the maintenance of 
holy votaries; To which tffe Conqueror fatd, that if the 
clergy be fo ftrong, that the realm is infeebled of men for 
war, and fubjc& by it t6 foreign invafion, he would aid 
it. Therefore be topk away many of the, revenues of the 
abbot, and of others alfo. Speed. 418. b. 

Tis proper here to ohferve, that becaufe the Lords 
had nothing from the alienees; for by alienation in 
1 mortmain they loft their efcfieats, and many fervices which 
were heretofore due to them# as bodies .politic^ never 
die, nor can perform pcrfoiial fisrvice, commit treafon or 
felony, This octafioited flatus of mortmain * 
by virtue whereof the King, or other Lord of whom the 
land is holden, may enter into lands fo aliened. 1 hft. 
2. 2 Inft* 75. The foundation of all the ftatutes of 

mortmain was Magna Charta. By the 9 B. y c. 36. it 
it declared, “ That it fliall not be lawful for any to give 
Kis lands to ajft religious bestfe, and to take the fame land 


**? H *!*ul!^ *^ c f am bwfe* &c. upon pain that the 

gift mail be void, and the laud lhall accrue to the lord of 
1 This ftatutc is interpreted to extend to 

lands, which a religious houfe kept in their own hands, 
tho they gave them not back again to hold of the fame 
houfe. 2 Inft . 75. 

But ecclcfiaftical perfbns found means to creep out of 
the ftatutc, by purchafing lands holden of thcmlclves, or 
by making leafes for a long term of years, fcfr. wherefore 
by 7 Ml. commonly called the Statute of Mortmain, 
or de Religiofts, no perfons religious, or others whatfo- 
ever, fliall buy or fell any lands or tenements, or under 
the colour of any gift or lcafe, or by reafon of any other 
title, receive the fame, or by any other craft (hall ap¬ 
propriate lands in any^jvife to come into mortmain, on 
pain of forfeiture; and within a year after the alienation, 
the lord of the fee may enter; and if he do not, then 
the next immediate lord, from time to time may enter 
in half a year; and for default of all the lords entring, 
the King lhall have the lands fo alienated for ever, and 
may enfeoff others by certain fervices, &c. 

As this llatute extended only to gifts, alienations, &i. 
made between ccclcfiafticks and others, they found out 
an evafion alfo of this ftatute; for pretending a title to 
the land, which they meant to gain, thev brought a 
feigned a&ion againft the tenant of the land, and he by 
confent and collufion was to make default, and there¬ 
upon they recovered the land, and entered by judgment 
of law: lb that the Stat . Weftm. 2. 13 Ed. 1. c. 32, was 
thought iHSceflary; by which it is to be inquired by the 
count! y whether the demandant bad a juft title to the land ; 
and if fo, then he fliall recover feifni; but if otherwife, 
the lord o? the fee fliall enter, 6>. And by 34 Ed. 1. 
Lands fliall not be alienated in mortmain, where there are 
mean lords, without their confent declared under hand 
and leal; nor lhall any thing pais where the donor referves 
nothing to himfelf. 

Notwitftanding all thefe ftatutes, ecclefiaftical perfons 
(not being able to get lands, by purchafe, gift, leafe, or 
recovery) procured lands to be conveyed by feoffment, or 
in other manners to divers perfons and their heirs, to the 
ufe of them and their fucceftors, whereby they took the 
profits, 2 Inft . 75. To bar this, the Stat. 15 R. 2, c. 
was made, which ftatute enafts, " That no feoffment, 
r. of any lands and tenements, advowfons or other pof- 
feflions, to the ufe of any fpiritual perfons , or whereof they 
lhall take the profits, lhaii be made without licence of the 
King, and of the Lords, upon pain of forfeiture.” 
And by 23 H . 8. c. 10. againft fuperftitious ufes, for¬ 
feitures, fines, recoveries, grants, devifes, ks'e. of lands, 
in truft to the ulb of any parilh church, or to have per¬ 
petual obits, or a continual fervice of a prieft for ever. 
Or for fixty years, tse. to the prejudice of the King and 
other lords, as in cafe of lands alienated in mortmain , lhall 
be void: tho- this laft aft extends not to corporations, 
where there it a cuftom to devife lands in mortmain ; as in 
London , a freeman that pays fcot and lot, may devife all 
his lands in tho city in mortmain , without licence. 1 
Roll. Abr. 556, , 

And notwithftanding this, or any of the ftatutes, 
any man at this day may give lands, tenements, &V, to 
any perfons and their heirs, for finding a preacher, main¬ 
tenance of a fchool, reparation of churches, relief of 
the poor, fcfr. or for any like charitable ufes: tho* it 
is good policy on every fuch eftate to referve a /mail rent 
to the feoffor and bis heirs, when the feoffees fliall be 
feifed to their own u(e, and not to the ufe of the feoffor; 
or if a confideration of a fmall fura be exptelfcd, the 23 
H. S. cannot by any pretence make void the ufe. 1 Rep. 
yh II Rep. 70, Wood's Inft. 303. 

Ityig£ JSlix.. cap. 5. The gift of lands, &c. to 
hofpitala4*permitted without obtaining licences of mort¬ 
main. Owners of impropriations may annex them to the 
parfonage ©r viwage where they lie, or fettle them in 
truft for the curates, where the parfonage is impropriate, 
and no vicarage endowed, without licence of mortmain : 
and if the fettled maintenance of any benefice with cure 
fliall npt Amount to 100/, per annum , the incumbent may 
purchafe to him and his fucceffors, &c. without licence 
in mortmain. 17 Car. 2. c. 7. By antient ftatutes, the 

King’s 
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King’s licence may be bad for authorizing of lands, and fuppafid negligence end tmijftm the defrnB hud been guilty $f 
the writ of ad quod damnum is to iffuc out of Chancery to in net paying his ptrfonal tithes, and from thence it was. 
inquire concerning the fame. Ed, i.fi.2. Prelates, called a corfe-prefent, Watf, Cmp. Imumb Svo. 1053. 
clerks, ifc. lhall not be impeached for purdiafihg lands in tup* 53* cites Seldin's Hi ft. of Tithes 287* 
mortmain) on producing theKing’s charter of licence. i8£. Star. 13 Ed, 1. ft. 4, ena&s, That a prohibition lhall 
3./. 3. c. 3. And it is declared lawful for the Kins to grant not lie for mortuaries, in places Where mortuaries u&d to 
to any perfon, body politick or corporate, their heirs and be paid. 

fucceffors, licence to alien in mortmain ; and purchafc By theai H. 8. e, 6. Mortuaries are to paid •&!- 
and hold in mortmain in perpetuity, &c. without in- lows, viz. He who dies poffdfed of moveable gooda to 
carring any forfeiture, by St at. 7 ££ 8 IT. 3. c, 37. the value of 40 /.or above, (his debts .irit paid) rs to pay 
A grant of an advowfon in fee, or an appropriation of *0 x. He that dieth poiTeffed of goods of 30 L v&lue and 
an advowfon, hath been adjudged a mortmain ; but an under 40 /. is to pay 6 x. 8 d. And dying poffeiled of 
appropriation of tithes, which are things meerly fpiritual, goods to the value ofo /. 13 x. 4 d. and under 30 /. to pay 
or a grant of an annuity, that chargeth the perfon only, 3'- +d. But if the goods are under 61 , 3 x, 4 d. valur, 
cannot be mortmain , to be forfeited. I Inft. 2, 304. 2 n0 mortuary is to be paid ; and no mortuary is to be paid by 
Infl* 361. 5 Rep. 56. 9 Rep. 96. A late ftatute has any feme-covert or child, per/ons not beeping host/i, 
ordained, that no manors, lands, isle. lhall be given, If one happens to die in a'glace where he does not refide, 
granted to, or fettled on any perfons, bodies politick or by this ftatute the mortuary itell be paid in the place where 
corporate, for any eftate whatsoever, or charged in trull he had his ufual abode ; nofeerfon /hall pay mortuaries in 
for charitable u&s, unlefs done by deed indented , end fealed more places than one, or mote than one mertuary j and no 
etleaft twelve months before the death of the donor orgrantor, mortuary lhall be demanded\f,any but in luch places 
and inroiled in Chancery, within fin months after executed, where mortuaries are due by cuftom, have ufed to have 
l$c. and except the fame be to take ejfett in pojftjfion mb- been paid : Alfo there is a provifo in thb<4lo{ute > that in 
mediately; and without any power of revocation , isle. pkces where mortuaries have been Of lefs va'i*$ than as 
And if otherwife made, lhall be void: but not to extend aforefaid, no perfon Jball pay airy more than hat'httt ac¬ 
ts purchafes for a valuable confideration ; nor to the two tuftmed. If a parfon, vicar, is t. take or demand iWc 
univerfities, or colleges of Eaton, Winchefttr, lAc. Sta- than is allowed by the ftatute for a mortuary, he lhall for- 
tute of Mortmain, 9 Geo. z. c. 36* ^t all he takes beyond it, and 40 s, more to the parry 

As to the ftatutes of 9 H. 3. cap. 36* and 7 Ed, 1, vide grieved, to be recovered by action of debt, isfe. Star. 
Coke's Commentary thereon. 2 Inft, 74. # . Ibid. Since this ftatute, whereby mortuaries are reduced 

As to bodies politick purchafing and not being fubjeft to a certainty, an action of debt will lie upon the laid 
to the ftatutes of mortmain , vide 22 Gw*. 2. e. 6, f. io. Aatute in the courts of Common law, for recovery of the 
And for the King’s power to grant licence to aliene or fum due for a mortuary, being by cuftom as aforefaid, 
purchafe in mortmain , vide 7 8 W. 3. c. 37. and vide altho’ before that ftatute they were recoverable only iu the 

2 & 3 Ann. c. n. 9 Geo. 2. c. 36. Spiritual court: But as fuch anions have never been 

For morelearning on this fubjeti, fee 15 Vin. Abr. tit. brought, it is faid, they are Bill recoverable in that court 
Mortmain. . onl y* Clergym. Law 475. Count. Parf. Compa*. 

B^O^tuatp, (Moratorium, mortarium ,) Is a gift left by a 140■ Where by cuftom a mortuary hath not been ulually 
man at his death to his parilh church, for the recompence paid, if a perfon be libelled in the Spiritual court, he 
of his perfonal tithes and offerings not duly paid in his Ihallhave a prohibition by virtue of the ftatute tt H. 8. c. 6. 
life-time. A mortuary is not properly and originally due And upon a prohibition the cuftom may be tried; t3 r. z 
to ecclefiaftical incumbents from any, but thofc only of Lutw. 1066. 3 Mod. z 69 . Ho fuit in equity lies for a 
his own parilh, to whom he minifters fpiritual inftruftion, mortuary . 2 Strange 715. Mortuaries in Wales taken 
and hath right to their tithes. But by cuftom in fame away, 12 Ann. fiat. z. c . 6. Mortuaries in the arch¬ 
places of this kingdom, they are paid to the parfons of dcaconry of Chtfter taken away, and a recompence made 
other parilhes, as the corps pafles thro* them. See the to the bilhop of Chefier, 28 Geo. 2. r. 6 . 
ftatute 21 H. 8. t. 6. before which ftatute mortuaries tfjtotftlBtitim, Hath been fometimes ufed in a civil as 

were payable in beads; the beft to the lord for a heriot, well as ecclefiaftical fenfe, being payable to the lord of the 
the fetond for a mortuary. Nor was it only dt mtliori avert*, fa—Debentur domino rnaner. de Wrechwyke nominibus 
fed dt meliort re . Mortuarium (fays Lindtwood) fie diBum herivtd isf mortuarii duet vote* pret. xii fil. Paroch, 
efi quia Yslinquitter tctlefix pro anima defnnBi. Cuftom did Aptiq. 470. 

fo prevail, that mortuaries being held as due debts, the 4 pOCafCat &8BL. This law inflifts not a capital punifti- 
payment of them was enjoined at well by the ftatute De dr- went for bare thefts, agreeable to which is the Civil law ; 
tumfpttie agatis. in 13 Ed » ufi. 4. as bv feveral confutations, but bur-law doth, as in ftrift juftice for the welfare of 
&c. A mortuary was anciently called Sanlefieest, which focietydt may. Exod. 22. S.'P. C. 25. 1 Hawk. P. C. 

ignifies petunia fepulchralis , or jymbolum anima* After 89. 

the conqueft it was called a cors-ptefent, (bccaufe the beafi #8f 9 >%V 00 pex$, A rebellions fort of people la the 

was preferred with the body at the funeral,) and fometimes North of England* that lived byrobberyand rapine, not 
a principal ; of which fee a learned difeourfe in the Anti- unlike die Tories in Ireland, the Buckaneers in Jamaica , 
guides of Warwitkjhn , fol% 679. and fee Seldon's Hlfiory or Banditti of Italy : The counties of Northumberland and 
of Tithes, pag. 287. There is no mortuary dtie by law, but Cumberland, were charged with an yearly fum, andacom- 
by cuftom. 2 Inft. 491. See Sjbelm. de Council, torn . 2. 390. mend of men .to be appointed by juft ices of the peace, to 
This is likewife proved out or Fleta, lib • a* r. do. par. 30. apprehend and fupprefs them. Stat. 4 Jae. 1. c. 1. 13 
Item fi reftor petat mortuarium ubi dart eonfuevit* See & 14 Car. 2. ( r. 22* 3 ° P arm 2 * t. 2. See d Geo, 2, 
Nonagium , Principal, and Predum fepukhri • In die Lifts f * 37 * 

Canons *tis called Predum fepulchri, and Sedaiinm, viz. (Mota. Sax. gemote, curia, plat it m, conventus) 

Ornne corpus fepuitum baba in jure fuo vattam IS eounm (f As Meta dt Hereford * #. a. Curia vet placita eomitatus de 
attfdmtnium i$ cmamenta ledi Jui , &c, Canon. Hibem f UeMtond* fn the Chatter of Maud she Empreft, daughter 
lib. 19* c. 6. And in another place, Begat prindpm of King Henry th? firft, We read thus; Sdatisme fedfe 
lociy #. e. the bilhop, ut btsfilicum ejus fodcrit, if MlUnm de GIouceft. G««//#w de Hereford, dedijjt ei 
atddat amicus predum ejus ttfedadum commune. The wot#. WO^m Herefordbe cm iota cafidlo , tfc. Hence Burge- 
mortuarium waa /pmetimes ufed in a civil aa%eli as ip mtoi tuHr yel tosemenfus burgi; Swainmote, mia vtl 
ecclefiaftical fonfe, and was payable to the lord of the dfo^tWax ndnifirortm, fcil. forefix, ific. From this alfo 
fee, as well as to the prieft of the parilh .—Debentur domino draw our-word mete and moot, to plead. Tile Scots 
(i. e. rnmrii de Wrechwyke) nominibus herietd id nor* (tip, fo aww, m the Mute-hill at Scene, u a Mm placid 
tuarii dux vaccxpret. xii foL Paroch. Antlqu. pag. 470. de 'Beau*. Wd cotoraOnly apply the ntotd moot to that 
Cowell. . arguing of cafes ufed by young ftudeftts Ihihe foe/ of Com 

Mr. Selden tells us, that the ufage anciently was, bring- and Chancery. In the charter of peace between King 
ing the mortuary along with the corps when it came to be Stephen and Duke Henry, afterwards King, it is taked to 
buried, and to ofer it to the church as a fadsfMon far the fignify a fomtfs, as Turrit de London, CsT metade Windfor, 

3 a. the 
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fit* tower of London, and fortrefs of Wind/or. Mote alfo in the rule, which if not done, the party on whole l»e- 
fignifiea a Handing pool of water to keep Hfh in. half the rule nifi was obtained, may by counfei on the 
It likewife fignifies a great ditch encompaffiog a caftle fubfequcnt day, move to make that rule abfQhite, which 

or dwelJing-houfe.- H<ec indenture &c. teftatur quod .motion being made, counfei on the other fide, may op- 

pnediGJ Rogerus tradidit p+jato Thom* triaftagnakS unam pofe it by (hewing caufe. See farther as tp the prattice 
motam pilcariam exijkn. infra manerium, CSc. Habend. of B. R. relative to' motions, x Burr. 9, 57, 58, 334, 
tdc. turn tola pifcatione tn eifdem ts cum incremenio pi/cium 6$ l* 2 V. 1 50, 259, 8ot. And Black. Com . 3 V. 304. 
in eifdem cum libno ingrejju (4 egreju, &c. Chart, dat. lS In the Chancery, during term, every Tburjday is a 
Feb. 1 iiMjL* , day for fealing, and Motion/; and Tuejdays and Saturdays 

m or Mot-bell, the bell fo called, which was arc days for motions, as" are the firft and laft days of the 

ufed by the Englijh Saxons to call people together to the term : In vacatioii, -Only fea] days appointed by the 
court. Leg. Edw. Corf eft. <*.35. See Fdemote. Lord Chancellor, are days of motion. Pratlif. Solic, 

JBpOtcer, A cuftomary fervice or payment at the mote 17. 
or court of the lord : From which fpme perfons were After motion in arreft of judgment, no motion Iha.ll 
exempted by charter of privilege. Rot. Chart . 5 Job. be for a new trial, but after motion for a new trial, one 
m. 9. may move in arreft of judgment. 2 Salk. 647. furber- 

SJjlQtbcrftig, Is a cuftom of vifiting parents on Midlent mill v. Stamp. 

Sunday. See Lecture Jerufalem. . One ought not to move the court for a thing againft 

ffijhttibilin, One that may bej^moved or difplaced, or which they have delivereddfer opinions. Trin. 22 Cm*. 

rather a vagrant.- In carafe detents , canomd *vel alii B. R. But ought to reft fatiafied with thejudgment of the 

relighfi, motibiles ,&cJcoumenire non pourunt, i. e. court, and fubmit thereunto, 2 L. P. R. 208. See 
in jure conveuire non poft'unt. J\e ta, lib. 6. c. 6. 15 Vm. Abr . tit. Motion. 

tfjtottofl in «lUt, Ip tjfc courts of Chancery , King's ffij)ofceabte0. All forts of things moveable are included 
Bench , €s 7 . Mutior • <tfe made by barrillers for what con- under the name of things perfonal, or are perfonal ell ate, 
cerns their r^Vnfs caufes: And where any motion is i. e. all thofe things which may attend a man’s perfon 
made in J&hantery, that is not of courfe, generally an wherever he goes. See Black. Com . 2 K. 384. 
effidsfint of the facets alledged muft be road in court: And if ffi^oult, Is an old Englijh word for a mow of corn, or 
motions are founded on the general rules or ufage of the hay 5 mullofaeni, tftc. Paroch. Antiq. 401. 
court, and are not of courfe, but granted or denied as j^ountebailfe*. Booths and ftages for rope-dancers, 
the court thinks fit, on hearing counfei on both tides, mountebanks, csV. are publick nufances, and may, up- 
notice is to be given in writing to the folicitor of the on indictment be fupprefied, and the offenders fined. 1 
other party, or his clerk in coui t, expreffing every thing Hawk. P. C. 192, 225. 

to be moved for, which muft lefervei two days at leaft be - ffij^otlMtee, An alarm or outcry, to mount and 

fore the day on which the motion is to be made , whereof affi- make fome fpeedy expedition, mentioned in the ftatute? 
davit mult alfo be made. Pratfif Solit. 17. Hen, 5. 

In B. R. one ought not to move the court for a rule for ffipuYirfftCj Winter-gloves made of rara-ikins. In Leg* 
a thing to be done, which by the common rules of practice H, 1. 70. they are called Musftua, and fometimes 

may be done without moving the court: Nor fhall Musjla . 

tlit court be moved for doing what is againft the prac- ( mul&a ) A fine of money let upon one, for 

tice of the court ; One ought not to move for feveral fome fault or mifdemeanor; and fines laid on (hips or 
thugs in one motion ; and where a motion hath been denied, goods by a company of trade, to raife money for the 
the fame matter may not be moved again by another coun- maintenance of confuls, bV. arc called MulBs. Merck* 
fel, without acquainting the court thereof/and having DiB. 

their leave for the fame : But every perfon who makes a fuller. As ufed in our law, feems to be a word cor- 
folemn argument at the bar is allowed by the court a mo- rupted from melior, or the Fr. meliour 5 and fignifies the 
tion for his argument. 2 Li 11 . Abr . 209, 210. But lawful tjfue, bom in wedlock , (tho* begotten before) pre- 
counfel cannot iqove for his argument in a matter of ferred before an elder brother born out of matrimony. 9 
courfe in the paper, in B. R. Wilj. par. 1. 76. Hen. 6. c. 11. Smith's Republ . AngL lib. 3. c. 6. But 

If there be divers rules of court made in a caufe, and by Clanvil, the lawful ifiue are faid to be mulier, not 
the party intends to move thereon, he muft produce the from melior, but becaufc begotten imuliere , and not ex 
rule laft made in the caufc, and move upon that; coucubina ; for he calls fuch ifiue film mulieratos , oppofing 
But it is nccefiary to have all the rules and copies of the them to baftdrds* Glanv . lib. 7. c. 1. It appears to be 
affidavits, to fatisfy the court how the caufe hath been thus ufed in Scotland alio ; Skene faying, mulieratus films 
proceeded in, and how it ftands in court; tho* the laft is a lawful fon 9 begotten of a lawful wife. If a man hath 
rule is the moft material ; and where a motion is made to a fon by a woman, before marriage, which is a baftard 
fet afide a rule grounded on an affidavit, a copy of the and . unlawful, and after he marries the mother of the 
affidavit muft be produced, that the court may be informed baftard, and they have another fon, this fecond fon is 
upon what grounds the rule was made, and judge whether multer and lawful, and ftsall be heir to bis father , but the 
there be caufe (hewn upon the motion fufficient to fet afide other cannot be heir to any man ; and they are diftin- 
the rule. Pafcb. 13 Car. B. R. Hill. 1649. guiihed in pur old books with this addition. Baftard 

If any thing be moved to the court upon a record^ the eigne, and mulier puifne . Co. Lett. 170, 243. Where a 
record is to be in court, or the court will make no rule man ha9 ifiue by a woman, if he afterwards marries her, 
upon fuch motion. Hill . 22 Car . B. R. One party ought the ifiue is mulier by the Civil law ; tho* not by the 
t not to fdrprine another by a motion in court, but to move laws of England * 2 Juft. 99. 5 Rep. 416* Of ancient 

in convenient time, that the other party may have time time, mulier was taken for a wife, as it is commonly ufed 
to be heard* Pafcb. zf Car. It is againft the pro&Ice of fore woman, particularly one, not a maid; and fome- 
the court to move for*an attachment, or any matters in times for a widow ; but it has been held, that a virgin is 
law, upon: the laft day of the term, except the cafe it per - included under the name muUer. See Co. Lit. 170, 
emptory. Monday it a fpecial day for motions in i. R* by 243, a In ft. 434. See Bajtard. And Black. Com. z 
the ancient touj&; but they are mode upon any day, as V. 248, 

the bufioefs of the court wilt permit: The three Or two Tiw being or condition of a mulier, or law- 

laft days of the term are days appointed to hear motions , ful Ifiue. Co. Lit , 352. b. 

and Crown-office caufcfj and the laft day chiefly for teal, Cocks, or ricks of hay. Paroch. 

motions to prepare bufinefs agaipft the next term or affixes. Jgeif. p. 401. Hence in Old Engliffi a moult, now a mow 
2 till *08* mo* The courts bf law generally on motions of Wof \ 4 mL . Cowell 
which are not grant itiles to fiiew caufe at a ttnliitttnin iltos. See Mohnutian laws. 

‘ future day, why m ih^ affiedfor ihouldnPt be granted ; A^ilpcn to build a water-mill Mon, 2 tom. 

a copy of whiOn bdn| <eMl on the attorney of the ad- p. 2S4. 

♦erie party, counfei (K^ caule ou the day exprefibd 7 R 
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$j)ultae» or $^uitftta tptfcopi, Is derived from the | 
Latin word mulBa, for that ^it'was a fine given to the 
King, chat the bifhop might have .power tomake his 
In(l will and tcftament, and to have the Vprobate of 
other mens* and the granting admmiftratiens, 2 fyi* 
491. t - 

of (Bolt) attb ftilhct, WAs prohibited 
and declared to be felony by ftatute, 5 Hen . 4. e. 4. 
Which ftatute was made on a prefumption that perfons 
fulfil in cbymiftry, could multiply or augment tbe/e metals, by 
(banging other metals into gold or Jtbvet ; and the endeavours 
of fome perfons in making ufc of extraordinary methods 
for the producing of gold and filver, and finding out the 
philofopher’s ftone, were found to be fb prejudicial to 
the publick, from the lavifh wafte of many valuable ma¬ 
terials, and the ruin of many families by fuch ufclefs ex- 
pences, that they occafioned the ftatute 5 Hen. 4. But 
the reftraint thereby havinffito other effie&, from the un¬ 
accountable vanity of thoftwho fancied thofe attempts 
practicable, than to fend them beyond fea to try their ex¬ 
periments with impunity in other countries, the 5 Hen. 4. 
c. 4. was at laft repealed by 1 W. & M. c> 30. Dyer 88. 

1 Hawk. P. C. 47. 

^Ultitube, {mult it Hilo) According to fome authors, 
mull be ten perfons or more: But Sir Edw. Coke fays, he 
could never find it redrained by the Common law to any 
certain number. Co. Lift. 257. 

#ultO fO}tio;f, or % minotf an maftltf, Is an argu¬ 
ment often ufed by Littleton, and is framed thus : If it be 
fo in a feoffment palling a new right, much more it is for 
the reftitution of an ancient right, &c, Co. Lit. 253. 
and 260. a. See Fortiori . 

#ttlto, fljfoito, flJHito/ 4 QuM, A mutton 

or ffieep, or rather a wether, quia teftieulis mutilati. 
Cowell. Brit. Cartular. Q laft on. 39. 

dpultoitco aurf, Pieces of gold money impreft with an 
Agnus Dei, a fheep or lamb on the one fide, and from 
that figure called tmultones. This coin was more common 
in France, and fometimes current in England, as appears 
by a patent 33 Ed. 1. cited by the learned Spelman , tho* 
he had not then confidered the meaning of it .—Rex 
tenetur Ottoni de Grandifono in decern millibus multonum 
auri. Cowell. 

Culture, (i molitura vel multura ,) Signifies the toll 
that the miller takes for grinding com. Cowell . 

fflttttt, On importation, pays a barrel excife 3 s. by 
12 Car . 2. c. 3. and 3*. by iz Car. 2. c. 24. and 3 
by 4 Will. & M. c. 3. and, 3 s , by 5 Will. & M. e. 20. 
feB. 10. and 3 s. by 4 Ann. c. 6. feB. 10. and 10 s. by 
*12 Ann. Ji. 1. c. z. feB. x. and 10 s. by 30 Geo. 2 . r, 
4. feB. 4. Duties how to be levied, 2 Will. & M. fejf. 
a* c. 10. feB. 3. 5 Wfll . & M. e. 20. fe8. 11. 4 Ann . 

c. 6. feB. 16. 30 Geo. z. r. 4. feB. 6. 

Mum may be exported, ana the excife how repayable, 
1 Will. & M. fejf 1. c. 22., feB. u Relanding it, what 
to forfeit, 1 Will. & M. fejf. !• c. 22. feB. 2. Excife on 
foreign mum not to be repaid on exportation, 1 Will. & 
M. fejf. u c. 22, f 4. 

gumming, (from the Turn. Mtmmen, to mimick) 
Antick diversions in the Cbriftmus holidays, to get mo¬ 
ney and good cheer. Mummers to - Be imprisoned, 3 Hen. 8. 

e. 9 . * 

Slj}UUt)b?£cb, (Is derived from the Sax. mmd, i. e. mu¬ 
ni do, defenfio, & brice, fraftio) And is mentioned among 
divers crimes, as partsfraBio, leefio majeftatis, &C. Spelm. 
GlolT. Some would have mtmdbrech to figtiify an infringe¬ 
ment of privilege ; tho* of later times it it expounded 
Claufarum fraBionem, a breach of monads, by which name 
ditches and fences are called in many parts of England: 
And we fay,, when lands are fenced in and hedged, that 
they are mounded. 

jggHmBtj Is peace, and mundebrect a breach of It. Leg. 
H. 1 • f* 37* 

j^unbtburbc, (mundeburdum , from the Sax. mmd, i. e. 
tutela , and lord or both, i* e. fidejuffor, Defenftonis vel 
patro inii Jdejuffio If ftipulotic) A receiving into favour 
atul prated ion. CoweU. 

flpunMcb. See Metal. 
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Municipal lato. A rule of civil condud preferibed 
by the fupreme power in a Hate, commanding what is 
right, and prohibiting what is wrong. Black. Com. 1 V. 
44* Which vide. Where this definition is very copioufly 
and judicioufly handled, 

fi$ummcnt*t)Ottfr, tMummm:) In cathedral and col¬ 
legiate churches, caftles, colleges, or fuch, is a houfe or 
little room of ftrength purpofely made for keeping the 
feal, evidences, charters, fc?Y. of fuch v ekuad^,£crflege, 
&c. fuch evidences being called muniments , comiptiy - 
miniments, from munio, to defend; becaufe inheritances 
and poffefiions are defended by them. 3 Inft. 170. 

^ 9 onfmetlt 0 , {Muniments) Epifcopus itaqus earn Muni- 
men torum infpeBionem habere man potuit. Matt. lyirif. 
311. See Miniments. 

^uitimina, Are the grants or charters of Kings to 
churches; fo called, becaufe cum eis muniuntur again ft 
all perfons who woulcj deprive them of thofe privileges. 
Blount. \ 

fljtami0 Cccieflaftf&m, Signifies the confecrated 
bread, out of which a little piece is taken for a commu¬ 
nicant ——Infuper Iff omte fatrijitium quod nos dicimus 
Munus Ecclefiafticum, Angl. tom. 2. p. 

838. \ 

iflpUtage, (Muragitan) Is a reafonabl£*£# 4 L to be taken 
of every cart and horfe coming laden thro’ a cfty«<jr town, 
for the building or repairing the publick walls 'thereof, 
due either by grant or prescription: It feems to be a 
liberty granted to a town by the King, for the collecting 
of money towards walling the fame. 3 Ed. 1. c. 30. 2 

Juft.' 222. The fervice of work and labour done by in¬ 
habitants and adjoining tenants in bulling or repairing 
the walls of a city or caftlc, was called murorwn operatio ; 
and when this perfonal duty was commuted into money, 
the tax fo gathered was called Murage, Parocb Antiq. 
114. And in the city of Cbefter, there are two ancient 
officers called Murengers, being two of the principal aider- 
men, yearly chofen to fee the walls kept in good repair; 
for the maintenance of which they receive certain-tolls and 
cuffoms. \ 

4 $urate, The city wall.- Refonabant Colies , refima- 

bant urbis Muralia. Huntingd. lib. 8. pag. 392. 

jfflfHirarfo, A town or borough, furrouoded with walls. 
Prompt, Fit. K. Steph. 

sputter, (Murdrum , from the Sax. Monk, whence, 
(as it is faid,) comes the barbarous Latin Murdrum, 
Murdrum ; in Frentb Mturdre, tho’ the word Mur dr are, 
evidently comes from the Latin Marti dare) ■ Is a word in 
ufe long before the reign of King Canutus , which fome 
would have to fignify a violent death ; and fometimes the 
Saxons exprefled it by morthdxd fcf mortbweore , a deadly 
work : But the Sax. mortb relates generally to mors. See 
Black. Com. 3 F, 321, Upon this word murdrum , where 
he juftly obferves, that It was neceffarily framed to exprefs 
a particular offence, fince no other word in being, was 
fuffictent to exprefs the intention of the criminal, or aum 
etnimo the aCt was perpetrated. Anciently murder k gnified 
only the private killing of a man, as appears by the laws 
of King Hen. 1. And it was not murder , except the 
party fiain was an Mngliftman , and no foreigner; tho’by 
the flat, 14 Edw. 3. c. 4. the killing of any Eugtiftman 
or foreigner, living under the King’s protection, thro’ 
malice prepenfe, and whether committed openly orfeeret- 
ly, Is declared to be murder , S. P. C. lib. 1 . c. 1. And 
doubtlefs the makers of the (atute of 23 & 8. c. 1. 
which excludes all wilful murder from the benefit of 
clergy, intended* to include open, as well as private 
honiicide within the wbrd mudder. % Hawk. P. C. 

7 »- " •" ■ 

By murder at this day, ft Und#ftatfd the wilful and ft- 
louius killing of any man wbag/qeyer> upon malitfforethought $ 
fo as the party wounded oir hurt die within ijeaf apd 0 
dot dfttr the faB ; And if one dies in that £$me» Chfro* 
diforderly living, it fhalf be no excufo, the vmnst wtll be 
judged ihtprineipeA cauft of bis death\ but if ope wounded 
die kmrthat rime, the law will prefiube he died a natural 
death; 3 Inft. gft H. f t C. «r/ t a5* » 

receive a wound that is ikOttnortal; but either,,of 
help, 01* by ifegled, k turns tQa fever, i^fc.Hvhhihdattfos 

the 
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the party’s death, it is snusrder ; So it is, where a man hat i jmifthief j and death enfues, it it expnsls malice and mur- 
fome difeafe, which poffibly would terminate his life ip derfrom the nature of tbefa£. Kel. 55, 61, 65, 130. 
half a year, and another wounds him, that it hafiens hit A man chided his fervant; and upon /ome croft anfwer 
end, &c. But if by ill applications of the party, or thofe given, he having a hot iron in his hand ran it into the 
about him, of unwholefotne medicines, the wounded per- 7 emit*s belly, of which he died, this was adjudged 
fon dies j if this plainly appears# it is not murder % by murder. Kel. 64. 

Hale. Hift. P. C. 428. If a perfon is trefpaffing upon another, by breaking his 

Jdamk, may be committed by weapon, poifon, cruih- hedges, &c. and the owner upon fight thereof take up a 
'fog, bruifing, (mothering, firangling, ilarving, &c. And hedge-ftake, and give himaftrcke on the head, whereofhe 
where a perfon having malice to another, Unites or (hoots dies, this is murder, bccaufe it ts a violent a# beyond the 
at him, but miffeth him and kills one not intended ; or if proportion of the provocation. H. P. C. Anti where a boy 
one lays poifon to kill a perfon ? and another takes it, and was upon a tree in a park cutting of wood, and the keeper 
p dies, thefe are murder .* Alfoif a fick man be laid in the bid mm comedown, which he did ; and then the keeper 
cold, whereof he dieth, or an infant is laid under leaves (truck him fcveral blows with a cudgel, and afterwards 
or trees, (sV. and fullered to be deltroyed by vermin,' with a rope tied him to bis borjis tail, and thehorfc ran away 
they are kilting. 3 Inft. 51. 9 Rep. 81. If a perfon with him and killed Kim; this war held to be murder 

ftir up a dog accuitomed to#Aite, knowing it to be fuch, otft Of malice, the boy having come down at the keep- 

and it kill a perfon ; and iya man have an ox, or horfe, er’s command. Cro. Car. 139. H. P. C. 
which he knows to be mifebisvous , by being ufed to gore A man's fon was beaten, and complaining of it to his 

or (trike at thofe who colon near them, and do not tie father, the father in anger beat the other boy with a 

them up, if they kill a my, (according to fome opinions,) cudgel whereof he died ; the law (hall adjudge it to be 
the owner may be,’dieted, as having himfelf felonioufly upon that fudden occafion, and Birring of blood, that he 
killed him.^ f^ir. 122. H. P. C, 53 * 1 Hawk. P. C. made the affault, and not upon malice unleis it be found; 

79* ✓ * and if the diftance of the place where his fun complained 

Apalently it was holden that the caufing an abortion, was a mile, it is not material, being all upon one paUion. 
b*v{ giving a potion to, or linking a woman big with Cro. Joe. 296. And it is the fame in cafe of a brother, 
child, was murder : But it is faiti now to be a great mif- coufin, fervant, &c. it is only manilaughtei, not murder, 
prifion only, and not murder, unlefs the child be Sam alive, 2 Lilt. in. 

and die thereof, 1 Hawk. 80. If the death of a bafiard If two having malice fight, and the fervant of one of them, 

child newly born be concealed, it (hall be fuppofed to be not knowing of the malice, killeth the other, this, is mur- 
murdered ; if the mother doth not prove it wa&born dead, derift the mailer, and maniUnghter in the fervant: Tho’ 
Stat. 21 Jac. 1, c. 27. And if one bydupefs of imprifon- if there be a confpiracy to kill a man, but no malice againft 
ment compel a man to accixfe an innocent perfon, who his fervant; if the fervant be (lain, the malice again It 
on his evidence is condemned and executed; in judgment the matter (hall be conffrued to extend to his fervant: 
of law it is killing of tlus compeller, ($c. S. P.C . and the killing the fervant is murder. Dyer 128. 

36. 3 htft. 91, ’ , A , 1 Moore If two perfons meet and fight, in cool blood, on a 

All the above cafes (hew malice ; fo where a prifoner, precedent quarrel, and one is killed : or if a perfon in a 
by durefs of the gaoler, comes to an untimely end ; if fudden quarrel appears to be mafter of his temper, and kills 
one is executed contrary to the direction of the law; or another, it is murder. 1 Hawk. P.C. 81. For where 

if a perfon kill a man adjudged to death ; or one who two perfons fight, after a former quarrel, it may be pre- 

hath no authority (hall execute the judgment; if a perfon fumed to be out of malice ; and when two men fall out 
Sentenced to be whipped, is whipped with that rigour in the morning, and meet and fight in the afternoon, if 
that he dieth of it, Qc. But one under the age ofdif- one of them is Killed, this is murder; their after-meeting 
cretion, or non compos Mentis, cannot be guilty of murder ; is of malice. Plowd. 474, 

tho’ if it appears by cirettmftances that the infant did hide If a man upon a quarrel with another, tells fuch 
the body, hfc. it is fhlony. H. P. C. 43. 3 Infi- 4, 6, other that he will-not (trike him, but wU give 

£4. See the cafe of Wittianp York at Bury Summer affixes him a pot of ale to (bike firfi, and thereupon 

in 1748, Fofttr's Rep. 70, t$c, before referred to in this the other (bikes him, and he kills the other,, he is 
work under Infant, if an infant under twelve years old, guilty of murder; this being only a cover to his mati- 
jhath an extraordinary wit, that r/a^sy fyprffusntd be knows chut intention « >■ H. P. C~ 48. And where a perion kills 
what he does, and he kill another,' it Stay be felony and another, it (hall be intended of malice ; if he prove not 
murder; otherwife it (hall not, 3 H. 7. 13. Plaind. the contrary. * Kel. 27. A mad alfaults another perfon 
191. See the cafe of JVtUiaM fri^bcfore referred td. wi$ maltee#*lthc^ he be afterwards driven by the other , 
Ftfter 70, &e. It is malice djakiy tiejerime of murder, %0 the wall, and kill him there in his own defence, he is 
which is either exprefs q $ implied; it is exprefs, when it guilty of murder# in refpeCl of his firil intent. H. P. C. 
may be evidently proved therfe was ill will, 47. Kel. $8, 129. But if the party aflauhed flie to the 

and the lulling is with a Pedate mind, and formed dWign wall, and being $1! purfued, kills the other, it is only 
of doing it: Aftd implied, where oj»ue kill* another ft d- manflnugbter m Ins uwnjtfmce. Bra&. 3 Ed. 3. If one 
denly, having nothing to defend himfelf; ns.gbiwg/ibuer 1 refolves to kill the nextianhc meets# and doth kill him, * 
a Bile, or the like. 3 Inf.i. H* JVC. 47*’ v ' It Itmurder; hercmalke ft kaplfcd againft allmankind. 
Murder oocafioned thro* an exprefs purpawso ' 4 /tfphm Kel. 27. Vv-i 

perfonal injury to him Who is fain, is pioperiy faid to Bypoifomng and ;whe» one killeth another without 
» be of exprefs malice: Such as happens fo tfo execdtton ptovocatioa, malice k implied ; as where any magiftrate 
of an unlawful, adion/ principally intended f<^ fome or miniBer of juftice is kuled in the execution of his of- 
other purpofe, and nit enfeoffed in H$ mm fodiiper*- fice; a fteriff, cbnftable-or watchman, doing their duty; 
Zonal injury to. him in ih$i* killed, i* tufft pro- or any other that eomes-in aid of the King's officer; and 

perly malice tfti|$ed« iW ^o, : 130, He who doth a cruel if a watchman be killed in Baying of night walkers, it is 
andvolunttfy aft, wx|h i|: o£ nantice, (aid to be kirOky fi* : Cr0.Jac.2Z0. Kel. 60, 

prepenied in 'the And if a perfon in 128. In ; lhe(eaa&s, it k a very high contempt of the 

cod bleed, malkkkfljjpi ‘wad ^mher^S^m, another in; laws, for n execute his revenge againB thofe 

fuch a manner, 'dpvW afparentditinp, tf deajtiftmtati { whOimVe no Way olibnded him but by doing their duty; 

that he dieth# k k mukM .m wce# adtho^ he and he cmtnOi eome off hy aUedging that what he did was 

did hotdeBgn »; 1 A; HCE V, 49 ^S* 64# in a mirn 4 §pf, 1 Hawk. P. C 84. 

127, 133. But if hh ; ,any ahoyoeedon bratano-* ,; And if SiMjpkd in executing »lawful warrant, 

their ib. that it «ightj^^y*|rt^rhe meant not to kdl#' tfC.iti* m fwr »it any exettfe to the perfon, that 
but only to chaism lhia-3 dr'it fie, rtffeuM fiimfelf ^1 (he ‘piWtOfa ; wilt mentous: or that the arrefl was m the 
the Other hath"- put . bh. Jjit; guard and then in night \ that the officer did not tel! him for what caufe he* 

fighting witk hith killeth hifti, oe will hot be guilty of arreBed him 1 or that he did not lhew his warrant, r .c. 
murder,. bur nsknltaughter. t . Hawk. P. C. 82. See being * bailiff commonly known. 9 Rep. 68, 69. Cro. 
ftfefs Rep. tit. When one executes Ml revenge, upon Jac. 280, 486. But if a bailiff who is not executing his 
a fudden provocation, in fuch a cruel manner, with a office is killed, it is not murder ; for he ought to be duly 
dangerous ndtapeu, as (hews a malicious intention to do s 1 executing 
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*x?cuting hii officr, by ferving the procefs of the law, 
wherein he is a {Tilted cum poteftate Regis ifi Legis , Cro. 
Car. 537. 2 Lil). Abr, 212. Therefore where the war¬ 

rant by which he ate gives him no authority to arreft the 
party ; as where a bailiff arrciU a wrong perfon, or J. S. 
a baronet, by force of a warrant to arreft J. S. knight; 
or if a good warrant is executed in an unlawful manner j 
as if a bailiff be killed in breaking open a door, or win¬ 


dow to arreft a man ; or perhaps if he arreft one on 
Sunday j fince the fiat . 29 Cdr. 2. e , 7. by which all fuch 
arrefts arc made unlawful, and he is (lain; malice lhall 
not be implied to make it murdir , but fhall be manflaugh- 
ter only. H. P. C. 46. Cro. Car. 372. 12 Rep, 49 
1 Hawk. 86. If bailiffs come to a houfe to arreft a per¬ 
fon, and the houfe being locked they attempt to break in, 
whereupon the fon of the perfon*’ intended to be arrefted, 
(hoots and kills one of them, it is not murder* Jones 
429. bee fofier’s Rep. 135, 138, 270, 308, 312, 318, 
3 * f . 

A perfon was arrefted, and another not knowing the 
c«ufe of the ft niggle, but feeing fwords drawn, and to 
prevent mifehief, came and defended the party arrefted, 
and in the feuffle the bailiff was killed j it was refolved 
to be no murder in the perfon doing it, but that all that 
were prefent and aflifting, knowing of the arrefi, were 
principal murderers. Kel. 86. Tho* it has been held in 
fuch a cafe, that the perfon offending is guilty of murder, 
whether he knew that the perfon flain were an officer or 
hot; for all fighting it unlawful , and he who feeing per- 
fons engaged in it, takes part with one fide, and fights in 
the quarrel, without knowing the tauje of it, efpecially 
where the fight is begun in oppofition to the juftice of the 
nation, (hews areadinefs to break thro’ the laws on a fmaJl 
occasion, and mull at his peril take heed what he doth. 

1 Sid. 160. Noy 50. 1 Hawk, 85. 

If cue attack another to rob him, and by the reftftance 
of the patty kills him, this is murder . 3 Infi. 52. Dalt. 
344. A perfon (lands by and encourages or commands 
another to murder a man; or if he come with others on 
purpofc to kill him, and (land by while the other perfons 
commit the faft : It will be murder in them all. Plowd. 
98. 11 Rep- S' And if two or more perfons come to¬ 

gether to do an unlawful a&, as’to beat a man, rob a park, 
ific. and enc of them kills a perfon, this is murder in all 
prefent, aiding or aflifting, or that were ready to aid and 
afiift : All will be faid to intend the murder. 3 Infi. 56. 
Dalt. 347. H. P. C. 31. And fuch perfons will be 
. judged to be prefent who are in the fame houfe, tho’ in 
another room, or in the fame park, altho’ half a mile off, 
&Y. H. P. C. 47, Kel . 87, 116, 127. 

Several perfons having confpired to enter the King’s 
park, and to hunt aad carry away deer, with defi-n of 
killing any one that Jhvnld oppofe them \ tho* the keeper’s 
fervant began the aflault, and required them firft to ftand, 
whereupon they fled, and one of the keeper’s men dis¬ 
charged a piece at them, and they continued their flight 
until he laid violent hands uponont! of the offenders, and 
then, and not before, they feUfed fne of the keeper’s fer- 
vants, this was held to b^awMk «they were doing an 
unlawful aft, the law implies malice, and they ought not 
to have fled, but to have furreudeifd themfelves. Roll. 
Rep. 20. 

By flatutc murder lhall not be adjudge^ where it is 
found by muadventurc, hut when it if dene with a foloni-. 
out intent. 52 H. 3. c. 25. Offenders, ( 6 ?murdir and 
acceflaries being indited, may he arraigned at any time 
within the year, at the King 1 s fait, and it Ithe principal or 
acceflary be acquit, yet the juftices lhall not fufter them 
to go at large, but either remand them to prijEon, or let 
them be bailed, until tht year and day he out, allowed for, 
an appeal. 3 H. 7. r. 1, All trials for murder muft pe 
in the county where the faff was committed, by the Common* 
law. Cro. Car. 247, But if a perfon be wounded by *> 
ftroke given in oae county, and he dieth in another coun- 1 
ty, the indiament may be found in the county where the 
party dies, which fhall be as well at if the ftroke had been 
given in the fame county* Statute 2 6f 3 6. r. 24. 

The killing muft be in fome county; for if the murder be 
done out of the realm, it cannot be determined by the 
Common law, but muft be determined by the confuble 


and marflwl, (Jr. , /„/ 4 8. H. P. C. j 4 . But fee the 
Uatute 2 Gee. 2. c. 21. And murder is to be exprtfiy 
found, not by intendment, {fie. And where the matter* 
on the finding of the jury, are no more than weak evi¬ 
dence thereof* the fcourt ought not to give judgment on 
that, but upon the fate anfing from it. Fitzgib. 187. 
Mich. 4 Gee. 2. When one is murdered in the day-time, 
and the murderer efcapes untaken, the Cownfliip, that fuf- 
fers if, (hall be amerfced. 3 H. 7. If one wholes a 
murder done, does riot his beft endeavours to apprehend 
the murderer : Or if where two are fighting, and others 
looking on.do not endeavour to part them, ifone is killed, 
the lookers on may be indited and fined, 3 Infi. rj. 
N»y 50. And killing any perfon endeavouring to part 
others fighting, tho’ without any evil intention againft 
him is murder. 

For the fentence to bepafled on perfons convited of 
murder, fee the end of lie next head. See Duelling, 
Homtade, Manfiaughter, See alfo Trial. See Fof 
ter’s difeourfe on murder Ar tot , Rep. fol. 307. And 
Black. Com. 4 V. 138, 194, \a 6 f 393, 

% 

Form of an inditenent for murder, 

\ 

Wilts, if. J| ' HE jurors for our Sovereign Lord ttftiQng, 

J| upon their oath prefent, that A. B. lahof 
M. in the faid county, yeoman , not having the fear of God 
before his eyes, but being moved andfeduced by the inflation 

of the Devil, on the - day of, &c. in the - year of the 

reign of, fire, about the hour, &c. in the evening'of the fame 
day, at M. aforefaid in the faid comfy, with force and arms 
made an affaull in and upon one C. D. then and there being in 
the peace of God, and of our faid Lord the King ; and that 
the faid A. B, did then and there, to wit, at M. aforefaid in 
the faid county, felonioufiy^ wilfully and of his malice 
forethought firike and would the faid C. D. with a fword, 
of the value of three J&illings, which the faid A. B. then 
and there had and held drawn in hit right hand, and did 
felonioufiy and of his malice forethought, then and thereto wit , 
at M. aforefaid in the faid county , give to the faid C. D. 
one mortal wound with the fword aforefaid, in and upon the 
right pari of his thigh, of the length of three inches, and of 
the depth of two inches, of which faid mortal wound the faid 
C. D. at M, aforefaid inthe faid county, infiantly died i" and 
fo the faid jurors upon their oath aforefaid Jay, that the faid 

A. B. on the faid - day of. Sec. in the year abovementioned, 

at M. aforefaid in the faid county, did felonioufiy, wilfully , 
and of his malice forethought, kill and murder the faid 
C. D. in manner and form aforefaid, againft the peace of 
our faid Sovereign Lord the now King , bis crown a 1 “ ■ 
fitc. • 


• # 5 ?? er * " homicidejufiifiable. There is a killing that 
1* juftifiable; as if a perfon attempts to commit murder j 
robbery or other felony, a man or any of his fervams " 
may lawfully kill him. 2 Infi. 316. See ftatute, 24 H. 

8 . c. 5. If a perfonin defence of the pofleflionofa room 
m a publick houfe kill another who attempts to turn him 
out of It, killing aflaifant hath been holden to be 
juftifiable. Kel. $ r. 1 Hawk. 83. In the defence of 
th* poffcffiqn Of a lmkn’i goOds, againft him that would 
wrongfully take therttway, killing cannot be juftified ; 
W he he a thisfo ; Wood’s Irift. 361. If a woman kilfc 
* Br® W faviflb |er, it is juftifiable. H. P.C. 

Thofe who are a 
ific. funding iri <3^ 
lawful warrant s’W 
not furrendet, but / 
fufifer himfe|f to'bsk 
reft on law " ’ 
with of without * 



»' not, or forcible entry, 
i command, or 


j a foreft or park, will 
[fclm; If 1 felon will not 
i hod refufing to obey any ar- 
snds himfe|f jor if one either 

^ irtTrfawa 

conduft him to gaol, or his gaoler, fa endeavouring to 
efcape; or tf perfon arrefwd, tefift the lheriff/^r. the 
mug theft is jnfiifiabh \ but a feeHffttrindt kill one who 
flies from the execution of a prdeefi;; And as no 
private perfon hath this authority, tfjriwi an arreft in a 
civil matter, as he hath upon an arxdft for felony; fo 

neither 
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* neither hath the foeriff this power in criminal cafes, but 
ujfoh h nectfffity ; as when an offender cannot be taken 
w&kbfct* killing, t?V;,ibr if he might betaken without 
killing him; it will b&efteemed murder* 3 Infi. 56, 221. 
H* P. C. 37. Doit. 150, 355. Kel. 28. 

When one in danger of drowning, thrufts another from 
a’plank, whereby he is drowned $ this is juffifiable. Bac. 
Max* 25; And there is a homicide or killing cxcufable, 
where a man kills another merely in his own defence, cal- 
ledc^ defimdendo. A ptrfon indlded for intending to murder 
the Trader of the Rolls, Term. Mich , 16 Car. 2. and for 
offering a Aim of money to another perfon to do it, faying, 
at the fame time, that “ if be would not perpetrate the 
crime, Be would do it himfelf 5” upon his conviction, the 
court declare! that this was a heinous offence, and not 
only indictable, but fineable, and the offender was fined 
one thoufand marks , committed to prifon for three months, 
and ordered to find fureties for his good behaviour during 
lift. 1 Lev* 146. Firing a pifod out of a chaife into the 
fireet, and by accident , death etfuing, held inanfiaughter. 
Strange 481. A defendant ar/effed, firikes at the officers, 
they afterwards kill him, held manfiaughter. Strange 499. 

By Stat. 25 Geo. 1* c. 3/. Perfops found guilty of 
wilful murder frail h/executed on the day next but one 
after fentenee puffed, unlcfs the fame happen on a Sunday, 
and then *&n the Monday. The body, (if executed in 
Londpt dr Middkfex ,) to be delivered to the furgeons corn- 
pasty to be anatomized, if in any other county, to inch 
fcrgeon as the judge frail direct fbr that purpofc. The 
fentenee to be pronounced in open court immediately after 
conviction with the time for execution and the marks of in - 
‘ famy hereby dt reded. 

If there be reafonablc caufe, the judge may Hay execu¬ 
tion. The judge may order the body of the murderer to 
be hung in chains, but in no cafe to be buried, unlcfs after 
diffeCtion. After conviction the prifoner to be confined f 
fefatate and apart from other prifoners, and no perfon but 
the gaoler, &c. to have accefs to the prifoncr without 
licence from the judge, freriff or under-freriff. Where 
the judge fhall fee caufe to refpite execution, he may 
relax the faid refiraints. And after fentenee until execution 
the prifoncr to be fed with bread and water, except on 
receiving the facrament, and in cafr of violent wounds or 
fteknefs, Ufc. Vide Homicide , 

49j)ut0}um opemio. The fervice of work and labour, 
done by inhabitants and adjoining tenants in building or 
repairing the walls of a city or caffle.. From wmch 
duty feme were exempted by fpecial privilege. So King 
Henry the Second granted to the tenants within the ho* 
nour of Wallingford.—-*~-Ut quiets fint de operations'bus caf 
tellorum Csf murorum* Faroch, Antiq* pag. 114. When 
this perfonal duty was commuted into money, the tax 
fo gathered, was called murage* Cowell. 

ff^afeohp Compart? of Merchants, effablifred by King 
Ed* 6. This < company trades to Raffia and the north; 
and any fubjeft of England, on requeft may be admitted 
into it, and enjoy all ppvileges, paying only the fum of 
pL by Stat. 10 & 11 W* 3. a* 6. in order to open 
a trade t o Perfia thro* Mufcovy, a late ffatute has ordain¬ 
ed, that all perfon® free of this company may import 
from any place in Baffin, raw filkdr other commodities 
ofperfia, putthafed, by barter with woollen manufaftarea 
exported from England, &c. 14 Geo. z. cap . 36. 

fftttsgrfati*, The mufidaus of EugUmd, were iacorpora* 

1 ted by King Charks 2. anno 167©. And of late:yews all. 
foreign mfick, opera's, have very much mcrea- 
fed, thro* the management of this ^corporation, and 
the foftnefs and poitmefs of our modem gentry* $ hkMin- 
fiteh* # 

4pafKtttf» fbr the d^ies on, and other matters relating 

to them, fctSwAitt ^ 3- 3 & 4 c - 

4% u(f itH&vf*..* tH 7 Gw* M ** **• ™ 

*' Stiffs, marfr gionnd % alfo a place 

where fod^e groivel dflaceover-run with mofiu Cowell* 
Moo. 1 k ! * a 

s^sum, tritkn»***«•■» 
ffceir snn»» that trtf 1 kWm> iod imbl them in a book. 
Temtde'hey* Feifrii'mOufopeg^ fin amie, is,* 

as much as iufirare -exepfihum ; the ffgmftoation being weH 
Jehown to mufler an army t And mufitred of record is to be 
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inrollcd in the number of the King's foldiers. Stat. 18 H. 
6 . c. 19. If any men commanded to mufttr, by thofe 
who have authority, abfent thcmfelves, or do not bring 
their beft arms, they frail be imprifoned ten days, or pay 
a fine of 40/. by 4 fcf 5 P. & M. 3. Set Soldiers* 

EQutouQQ&tg general, Mentioned in the 35 Efiss* e. 
4* See Mafttr of' the King's Mufiers. 

fifptlCa Cfimuii, (Fr, Meats de Chiens) Signifies® kennel 
of hounds, in ancient records: And the King at a bi~ 
ihop’s and abbot’s deccafo, had fix things. 1. Optimum 
equum five palefridum ipfius epifeopi, b'c. 2. Unum chia- 
my dm five dec am cum capella* 3. Unum ciphum cum coo* 
pertorio* 4. Unum pelvem cum lavatorio . 5. Unum dnnu - 

htm aureum. 6 * A kenon mutam canum; qua ad dom. re - 
gem, redone prerogative fum fpedant US pertinent . Hill. 
2 Edw. 2. in Stat. poft Mortem Epifc. Bath & Willcnf. 
St Clauf. 30 Ed. j. M. 16. Vide Mortuary , and Black. 
Com . 2 V. 427. 

Scutate, To mew up hawks, in the time of their 
! molting or calling their plumes. In the reign of King 
| Ed. 2. the manor of Broughton in Com • Oxen, was held 
—Per ferjeandam mutandi unum hoflricum domini regis , 
Ufc. Pa roc h. Antiq. 560. Mu tat us ac dpi ter is a mewed 
hawk : And hence the Mews (Muta Regia) m.u Charing - 
Crofs , London, now the King’*, ltables, was formerly the 
falconry or place for the King’s hawks. 

jK#UtatO|iU0, Change of apparel. Mat. Par. Ann* 
x i°7- 

ff^utatttn acciplter, A mewed hawk. Cowell 

t, (Mtaus) One dumb, who cannot or refufes to 
(peak. And by our law a prifoncr may (land mute two 
ways; 1. When he {peaks not at ail, and it (hail be en¬ 
quired whether he (land mute out of malice, or by the 
aft of God; and if by the latter, then the judge ought 
to enquire whether he be the fame perfon, and of all pleas 
which he might have pleaded in his defence, ii he had 
not been muie. 2. When the prifoncr pleads not di- 
rcftly, or will not put himfelf upon the inqueft to be 
tried; and a perfon feigning himfelf mad, and refufing 
to anfwer, frail be taken as one who (lands mute. 2 Ittft» 

H. P. C. 226. 

Alfo if a prifoncr on his trial peremptorily challenge 
above the number of jurors allowed by law, this being 
an implied refufal of a legal trial, he frail be dealt with 
as one who Hands mute, and according to fome opinions be 
hanged. H. P. C. 259. Kttl. 36. 2 Hawk. 327. A 

foloa obHinately Handing mute is to be put to the penance 
of paiue foru hi dure : In cafe of high treafon where 
the offender Hands mute, he frail have judgment and for¬ 
feit land® and goods, as if he had been attainted; like- 
wife in the cafe of felony and petit treafon, if a perfon 
by Handing mute do not avoid being attainted for fuch 
" crimes, he frail forfeit his lands and goods in the fame 
. manner a® on other, attainders; tho* whenever a perfon 
: Handing mute is adjudged to his penance for felony, and 
thereby prevents that attainder which otherwife he might 
have incurred; he forfeits his chatties only, and not his 
lands. 2 Hmjok. P* C. 330, 331. 

It is faid by Sir Math. Hale, that an appellee of fe- 
jlony Handing tmao frail be executed, and not have judg¬ 
ement of penance; but the contrary hath been held by 
^others. H. P. C. 226. S. P. C. 150. 2 Inf. 178. Kel. 
37* One who Hands ®*a/e®frall have the benefit of clergy, 

, unlefs it be otherwife fpecially provided by fome Hatute. 
And althb’ it be enafted by 3 & 4 W. & M* c. 9. 
That if any perfon frail be itidifted of any offence, 
for Which by virtue of any former Hatute, he is ex¬ 
cluded from the benefit iff his clergy, if he had been 
thereof convifted by verdtft or confeffion, if he Hand mute 
he frail not he admitted to the fame; yet appeals, and 
offences excluded from the benefit of clergy, by fub- 
fequent Hatutes, feem not within that aft: And a Hatute 
taking away the benefit of clergy generally from thofe 
wh^ ere cbnvi&ed of a crime, doth not take it away 
frofr thofe who Hand mute on an indiftmen t or appeal, z 
Hawk. 33I. . 

Hutmisd. the manner of infliftmg this pu- 
nifoment may be beH found from the books of entries 
and otb^ hrivlbooks, all of which genera .’ly agree, that 
the prifiuer fhall he remanded to the place from whence 
he came, and put into fome low dark room , and there 

7 S laid 
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laid on his back without any manner of covering, except 
for the privy parts, and that as many weights be laid upon 
him as he can bear, and more, and that he (hall have no 
'manner of fultenancc but the worfi bread and water, and 
that he {hall not eat the fame day its which be prinks, 
ftor drink the fame day on which be tats » and that he Ihiill 
fo continue till he die . But that it is faid that anciently 
the judgment was not, that he fliould continue until he 
{hould die, but until he Jhould anfwer, and that he might 
fnve himfelf from the penance by putting himfelf upon 
his trial, which he cannot do at this day after judg¬ 
ment of penance once given, a Hawk, PL t. 330. cap, 
30. / 16, And there in the margin, the ferjeant, as to 
the remanding him to the place whence he came, Cites 

//. P . C. *27. S. P, C. i 5 o (E). Keilw 70. a, 4 
Vd. 4. 11. pi 18. 14 Ed, '4. 8. pi. 17. Jar. Br. Carom 

160 2 Inf, 178. R*- Rnu 3 «S* P L * 7 - 8 4 - 

tl 2. And as to the words in fame low dark room, ne 
i’™, that this claufe is omitted in Keilw. 70. a. 4 Ed. 
± 11. fl. 18. But is mentioned in all the other books 

above cited, but with this difference, that 14 Ed. 4. 11. 
*! 17 fays only he (hall be put in a chamber, without 
aiding that it fliall be low or dark. And as to the words 
there laid on hi, hack, tfr. he fays, that m this all the 
hooks above ci-cd feem to agree And 14 £^. 4. 8. 
tl. 17. and S. P. C. 150 (E), and i Inf. 178. add, that 
he (hall lie without any litter or other thing under him, 
and that one arm Jh:<!l be drawn to one quarter of the room 
‘with a cord, tend the other to another, and that his feet 
fliall be ufed in the fame manner. But that thefe clautes 
are whollv omitted in all the other books above cited, 
e-eeot H.‘P. C. which takes notice of the latter of them 
And Ra. Ent. 385. pi 2. adds, that hole 
Ball be made for the head. And Keilw. 70 a. fays, that 
the head fhall not touch the earth ; but none of the other 
mention either of thefe daufes. And as to the words, 
that at many weights fhall be laid upon him at he can 
hear and more, U,.. he fays, that in this all the books above 
cited aeree. And as to the word bread, he fays, that 14 
Ed 4. 8. pi. 17. S.P.C. 150 (E), and a Inft. 178. 
are that he fhall have three morfels of barley bread 
a day. Keilw. 70. a. that he fliall have only rye bread, 
and Ra. Ent. 385. pi *• anti i Hen 4. 1 pi 2- generally, 
that he fliall have the worfi bread. And as to the 
word water, he fays, that in 14 £<*.4. 8. pi. 17. S.P.C. 

I to. (Fs), 2 Inf, 178. and 8 Hen, 4. 1. pi. 2, and Keilw, 

no. a. arc, that he {hall have the water next theprifon, 
fo that it be not current ; but Ra. Ent. 385. pi. 5. « ge¬ 
neral, that he fhall the worfi water. And as to the 
words, not eat the fame day in which be drinks, nor drink 
the fame day on which ht tats, tsV. he fays, this is 
omitted in Keilw. 70. ** and in 8 Hen. 4. I. fl. 2. 
And as to the words till he die , he fays, this is omitted m 
none of the books above cited, ex<*pt 14 M 5. UO 

II and H. P. C. 227. But that neither of thefe books 
give the whole judgment at large. Hawk, PI, C* 330, 

3 T*o ‘Td'Jft a pri loner to Hand mute, is an high mifprifion, 
a contempt of the King’s court, and puniftiablety fine 
and imprifonment. Black. Com, 4 V. 116. 

For more learning on this fubjeB » fie 15 Vm. Abr. tit. 
Mute, and fie Obiervations on the Statutes, chiefly an¬ 
cient, W-. p- 51 — 54 * and Black. Com, 4 K. 319- 

Mutilation, The depriving a man of any member , CSrr. 
The law pardons even homicide, if committed ft defendtndo, 
in order to preferve even a member, &c. Black. Com. 1 V. 
130. It renders void any deed executed thro’ fear of 
mayhem, ib. As to what are confuiered, by the Common 
law*, as dtfenfivt members , vide Blatk. Com* 3 V, 121* 
And as to the punilhments infli&ed by law^ for mayhems 
of various kinds, vide idem, and fee the aft called the 

CoVBNTRY aft, 22, 23 O. 2. C. I. 

For fome offences (tho* fcldom done) the law punimes 
with mutilation, or difmembring, by cutting off the hand, 
or ears. Black. Cew. 4 37 ®* 

MutftlF- See Soldiers, and the Mutiny Aft. 

button an* l^amb, Not to be imported 30 Gar. 2 . 

* Mutual 9 Debt 0 » fee Debts and Debtors. Mutual debts, 
tho’of different natures, may befet againft each other. 
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vide i Geo. i. c. 22. 8 Geo. 2, c. 24. See alfo Black* * 

Com. 3 V. 305. It may be proper to obferve, that where 
part of a debt is paid, a fet off is not neceffary, as it 
may be given in evidence on the general iffue. 

A fet off reducing the plaintiff's demand under 40 /* 
doth not effect the jurifdi&ion of B. R. Wtlf. par. i. 
19. 

The ftatutes for fetting off one debt againft another, 
do not extend toaiugnees of bankrupts, lb. 155. 

Mutual write, Is where one man promifis to pay ^ 
money to another, and he in coniideration thereof pro - 
mifis to do a certain aft, &c. Such promifis muft be 
binding, as well of one fide as the other ; and both made 
at the fame time. Hob. 88. 1 Salk. 21. Where there 

are mutual promifis, and one of the partial dies, whereby 
the other party could not charge the executor on the pro - 
tnifi of the teftator; yet ’tis here faid the promifi by the 
furvivor ftiill continue, Yelv. 133. But it is held, that 
on mutual promifis mnd'^ovenants, equal remedies are cn 
both fides ; tho’ the performance need not be precifely 
all edged, (sc* 3 Salk. i£, 108. 1 Lev. 88. 2 Med. 

34 - 

fi^utuatug. If a man ofreth another 10/. and hath 
a note for the fame, without fPki, adion of debt lies 
upon a mutuatus ; but in this there maysbe wager of law, 
which there may not be in adion upon thv cafe, on 
an implied promife of payment, lAc. Comf'>i 4 ttern. 

6 . 111. 

aj^utuo, ^ a legal underftanding, fsgnifies to borrow or 
to lend. 2 Sauna 291. 

&i)UtU6 g &urt>U6, A perfon dumb and deaf, and be¬ 
ing tenant of a manor, the lord fliall have the wardfliip 
and cuftody of him. 2 Cro. 103. If a man be dumb 
and deaf, and have uuderftanding, he may be a grantor 
or grantee oflands, C *>c. I Inf. 

{Mifitrium, from the Fr. meiftier , i. e. ars, 
artificium) An art, trade, or occupation. 
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N S0, inappa, Swedifli,) To nab, or catch a per¬ 
fon unexpectedly.- In ipfi articulo aliquem op- 

primert, Litt. Did.- 

jfiacell. 1 , A fluff or boat. Yranfitum per nacellas & 
alia vafa praparavit. Mat. Parif. 

4 *acfea, jjaatta, AfraaUfhip, yacht, or tranfport vef- 
fel, Cbartular, Abba:, Rading. MS. fed* 5*• 

l^ain, or (namum from the Sax. niman, i. e. 

captre) Signifies the taking or diftrhining another man’s 
moveable goods. And lawfulnaam, which is a reafonable 
diilrefs, proportionable to the value of the thing diftrain- 
ed for, was anciently called either vif or mart, quick or 
dead, as it co milled of dead or quick chattels; and it it 
when one takes another man’s beafts damage-feafant, in 
his ground, or by a perfon’$ particular fad, by reafo.n of 
fome contrad made; as for default of payment of an an¬ 
nuity, it fliall be lawful to diftrain in fucb or fuch lands, 
fcff. And there is a naam unlawful mentioned in our 

books. Horn's Mirror, Jib . 2. .— Nemo namium capiat 

in comitatu njfl extra cemitatum, priufquam ter in hundrede 
fuo return fibs perquifierst. Leg. Canut. C. 18. Non li- 
cebit namium fumere vtl vadtmntum, nec averiajuaim - 
parebiare . Spelm. Gloff. 

I^afliatfon, ( namation) A taking or didraining; and 
iu Scotland it is ufed for impounding: Namatus, d“drain¬ 
ed. Charta Hen . 2. See Vetitum Namium, and Wither- 

(1 

nam. 

gtsm, {ium$n, Fr. n*fm,ot mm) By which any perfon is 
known or called. There is a name of peifons, bodies 
politick, and places; and of baptifm and fumame; alfo 
names of dignity, In fome cafes a name by reputa¬ 
tion is fufficient; but it h not fo of a thing, if the mat¬ 
ter and fubftance be not right. 11 Rep. 21. 6 Rep* 6$. 
4 Rep. 170. What foundation will fupport a name by 
reputation. See Id. R*ym, 30X, 304, yidt^ifnemer* 
Minium hetitutn. Is an unjuft taking the cattle of 
| another, and driving them to an unlawful place, pre¬ 
tending damage done by them# In which cafe the owner 

of 
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of the cattle may demand fatisfa&ion for the injury, which 
is called placitum de namio vetito. 

jftappcra, (From the ltnl. naperia, i. e. linteamina do- 
meflita,) linen cloth, or houthold linen. Stut. 2 Jt. 2. 
c. 1. 

jftarr. An abbreviation of narratio, ufed to fignify a 
declaration in a caufe. 

iflirtatoi, (Lat.) A pleader or reporter ; and formerly 
ferviens narrator was a ferjeant at law.—— Et ulterius in 
ewria regis fro alifuo narrare non audietur > nijt pro femetiffo 
fi narrator fuerit . Fleta, lib. 2. cap. 37. 

iftatfabojougb, Its ju dices, where impowered to deter- 
.. mine appeals, 9 Geo. 1. c. 7, 

+ Jjtaffe or J&cffe, (From the Sax. Nafe, i. e. Promnto - 
rium) The name of the port or haven of Orfordvsx Suffolk, 
mentioned in (lat. 4 Hen . 7. cap. 21. 

Jfiatale, The (late and condition of a man.— Si qms 
de bomicidie accufetur, H idem Je purgare velit fecundum 
natal efuum. Leg. Hen. 1. cap. 64. 

ftiatbUOptc, Seems to be derived from the Sax. natb, 
i. e. lewdnefs ; and fo to fignify the fame with lair- 
•wife. 

jftatfottal IDebt, the money owing by government, 
for which it pays intereft, part to our own people, part 
to foreigners, and which forms our national funds* In 
January 1765, the national debt amounted to upwards 
of. 145,000,000/. and the annual intereft to about four 
millions and three quarters. Vide' this fubjelt very fully 
explained and judicioufly treated of. Black. Com. 1 V. 
32$, He. and 4 ^**433* 

jftatibi be ftptfpite. In the furvey of the duteby of 
Cornwall, there is mention of native de Jlipite , and nativi 
conventionarii ; the firft were villeins or bondmen, by 
birth or ftock; the other by contraft or agreement. Li. 
hen , I. cap. 76. And in Cornwall it was a cuftom, that a 
freeman marrying nativam, if he had two daughters one 
of them was free, and the other villein. Bra ft, lib. 4. 
€. 21, 22. 

iftatitoft?, (nativitas) birth, or the being born in a 
place. 7 be cajling the nativity , or by calculation feek- 
ing to know how long the Queen (hould live* He- was 
mode felony, by 23 Elm. cap. 2. Nativitai was an¬ 
ciently taken for fervitude, bondage or villeinage * Leg. 
Will. 1. 

j&attbo baben&O, A writ that lay to the fheriff for 
a lord who claimed inheritance in any vHlein, when his 
villein was run away, for the apprehending and redwing 
him to the lord; and the (heriif might feize the villein, 
and deliver him unto hi# lord, if he confefted his vil¬ 
leinage $ bat if he alledged that he was a freeman, then 
the (heriff ought not to Mm him, but the lord was to 
fue forth a pone to remove the plea before the julikes 
of C B. He. And if the rtlHin porchafed a writ de li - 
bertate probanda before the lord had taken out the pone, 
it was a fuperfedeas to the lord, he/proceeded not 
on the writ of native bgbendo. Beg, QHg. 7, 8* F. 
N. B. 77. New Nat, Brev. 171, 172* This writ native 
habendo was in nature of a writ of right, to recover the 
inheritance in the villein ; upon which the lord was fo 
purine his plaint, and declare thereupon, arid the villein 
to make hie defence fo as the freedom was to be tried. 
New Nat* Mf * * 71 , 173. 

jftatrima. He. who is born a fervant, arid fo differs 
• from him who fuffers himfelf to be fold, of Which fer- 
Vants there are three forts, bondmen natives, arid villains ; 
bondmen were thofewho bound themfelve%by covenants to 
fcrve, and took thmr name from the word bond } natives 
we fpoke of juft before $ tnd villains were fnch who be¬ 
longing to the land, rilled the lord’s demefnes, nor 
might depart thence*without the lord’s licence. Sptlman's 
Gleff, Sec Chart. & :#* Qm omnes mantmittit a bondagio 
in cm. Hejrtf. fVMngbpm, pag. 254. Cowell. See 
Servi NetHva, and Jmf -Bzt now them, are not in Eng¬ 
land zny fuch perfons* asthofe mentioned here* 

Dattttfti Isa good confi¬ 

de ration in a deed; and if one without cxprelfi ng any con- 
fideration, covenant to ftapdfeifed to the nib of hit wife* 
child, or brother, He. Hfere the naming them to be of 
kin, implies the coo ft deration of 'mtsjtral tffk&itm, where¬ 
upon fuch ufe will arifo. Cart . 138. See Confidetation. 
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J&atiiral($atfon, ( NaturaUzath ) Is where a perfori 
who is an alien , is made the King’s natural fubjell by aft 
of parliament ; whereby one is a fubjelt to all intents and 
purpoics, as if he were born fo: for by naturalization, a 
perfon’s iflue, before the naturalization , (hall inherit. 1 
Infi. S, 129. A llranger naturalized by aft of parliament, 
may have lands bv defeent, as heir at law, as well as have 
them by purchale: But until naturalized or made denizen, 
a ftranger is not generally under the King’s proteflion, to 
have the benefit of the law; alfo no perfon is to 
be naturalized, until he has received the facrament, 
and taken the oaths of allegiance and fupremacy. 
He. And Grangers when naturalized , are difablcd to be 
of the Privy Council, to hold offices, He. 7 lac . 1, cap. 

2. 12 IV. 3. cap* 2. but fee 1 Geo. t. cap . 4. By the liar. 
7 Jan. cap . 5. it was declared, that all perfons born out 
of the King’s allegiance, taking the oaths, He. (hould be 
deemed natural bom; tho’ this was repealed, but not to 
prejudice perfons naturalized, or children of natural-born 
fubjc&e, born out of allegiance, by 10 Ann, c. 5. And 
all children bom out of the ligeance of the crown, whofe 
fathers were, or (hall be natural fubjelts of Great Britain , 
at the time of their birth, are adjudged to be natural-born 
fubjeftsoftbis kingdom, exceptchildrenofparents attainted of 
treafon, or in the aflual fervice of foreign princes in enmity 
with England, He. by the 4 Geo. 2. c. 21* All foreigners 
who (hall live (even years or more, in any of our Ame¬ 
rican plantations, and not be abfent therefrom above 
two months at one time, lhall on taking the oaths be 
deemed natural fabjefts, as if they had been born here; 
but not be capable of enjoying any place of trull, He. 
13 Geo. 2. e. 7. This by the Hat. 20 Geo. 2. c. 44. is 
extended to proteftants who fcruple the taking an oath 
upon their making and fubferibing the declaration of 
fidelity, and taking and affirmingthe efifeflof the abju¬ 
ration oach, and making and fubferibing the profeffion of 
their Chriftian Belief, appointed by the ftat. 1 Geo. 1. r. 
4. He. Great numbers of foreigners are every year na¬ 
turalized by private alts of parliament. And vide 25 Ed. 

3. fat. 2. 9 H 10 IV. 3. c. 20. ti H 12 W. 3. c. 6* 
25 Geo. 2. e. 39. 13 Geo. 2. r. 3. and 22 Geo. 2« e. 
45* See Alien. 

&matm Pudenda, Privities.- Penfandum autm eft , 

per vifum aetufantibut vifnm concubitns propenfus adver . 
tendum, ut feilicet ipfas coeuntiUm natural viderint commifce - 
ri. Leg.Hen. 1. c. 83. 

ItatoagtlM!; A duty incumbent on tenants, to carry 
their lord’s goods in a (hip: Libert fiat ab omni cariagio , 
navagio, He. Mon. Angl* Tom. 1 pag. 922. 

Jtatttl, Signifies any thing belonging to the foa, or 
maritime affairs. Mereh. Diet. 

Jjtell jtotO|C0. Perfons ftealing or imbezilling any 
of the King’s naval fiores , to the Value of 20/. are guilty 
of felony, without benefit of clergy. 22 Car. 2. cap. 5. 
And the treafnrer and commiffioners of the navy are im¬ 
powered tb iqquire of naval Jhres imbezilled, and ap¬ 
point perfons to fearch for tl.fcm. Hi. who may go on 
board Blips, and feize fuch ftores ; and the commifiioners* 
He. may impriibn the offenders, and fine them double 
value, the ftores being under the value of 20 s. 1 Geo. 
u cap. 25. None but the yontraftors with the commif- 
fioners of the navy, fhall make any ftores of war, naval 
fiores , He. with the marks commonly ufed to his Ma- 
jeifty’s ftores, upon pain of forfeiting 200 /. And per¬ 
fons in whole cuftody fuch ftores Bull be found conceal¬ 
ed, are liable to the fame penalty, 9 H to W. 3. c. 41. 
TheStat. 3 Ann. c . 10. was made for the encouragement 
of the importation of naval fiores, from the plantations 
in America, and for prefervation thereof in thofe coun¬ 
tries ; infiiltlng penalties for cutting down pine, or 
pitch trees, under fuch and fuch fixes. He. To the 
nice purpofo, n and for the making the fame more ef- 
feltual? IStheitat. 6 Geo. 1, cap. 12. Alfo naval fores 
arc imported here from Scotland, under an encouragement 
by ftntute; and a ffoemum is given for the importing of 
naval feres £pom Jfmetka ana North Britain , of 1 /. per 
ton, for arid pitch. He. 2 Geo. 2. cap. 35. See 
Ships, Sferet, V 

jfJao^ragc, A fca term for fhipwreck. Merck. Dift. 

J)abigatien, 
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IJafofgatfott, 1$ the art of failing at fea, alfo the man* 
tier of trading: And a navigator is one who underftands 
navigation, or imports goods in foreign bottoms. Ibid. 
See Black. Com. I V . 417. 4 V. 432. 

iliaWgable t&itoetfl, Divers ftatutcs relating to them. 
See Rivers. 

jftatof® ^(defie» The nave or body of the church , as 
diftinguifhed from the choir, and wings, oriile : It is that 
part of the church where the common people fit, Du 
Cange. 

jpntriB, JjtaMctlta, A fmall diih to hold frankincenfe 
before put into the thuribulum , cenfer or fmoaking pot; 
and fcems to have its name from the {hape, rcfembling a 
boat or little (hip: we have feveral of thefe boat-cups in 
iilvcr, &c. for various ufes. Parocb. Antiq. 598. 

JDabftbai<UltU 0 , A Ihip or barge that noblemen ufe for 
pleafure, with fine chambers and other ftatcly ornaments. 
Lava Lat . Didi. 

Signifies the fleet or dipping of a prince or 
flate; or an armament at fea. The navy of England it 
has been obferved, excels all others for three things 5 w. 
beauty, flrength, and fafety ; for beauty our fliips of war 
are fo many floating palaces > for their flrength lo many 
moving caftles; and for fafety, they are the mod defcnfive 
walls of the land: and a* our naval power gains us au¬ 
thority in the moil diftant climates, fo the fuperiority of 
our fleet above other nations, renders the Britf/h monarch 
the arbiter of Europe. 

The Kings of England in antient times commanded 
their fleet in perfon * and the renowned King Arthur, 
(famous for his warlike achievements) vindicated the 
dominion of the feas, making fliips of all nations falute 
our fliips of war by lowering the topfail, and finking the flag, 
as in like manner they ihall do to the forts upon land, 
by which fubmilflon they are put in mind that they are 
come into a territory, wherein they are to own a fovereign 
power and jurifdittion, and receive protection from it: 
and this duty of the flag, which hath been conftantly paid 
to our anceftors, ferves to imprint reverence in foreigners, 
and adds new courage to our feamen; and reputation 
abroad, is the principal fupport of any government at 
home. 

King Edgar, fucceffor to Arthur , fiiled himfclf fovereign 
of the narrow feas ; and having fitted out a fleet of four 
hundred fail of flips, in the year 937, failing about Bri¬ 
tain with his mighty navy, and arriving at Chefter , was 
there mpt by eight Kings and Princes of foreign nations, 
come to do him homage; who as an acknowledgment of 
his fovereignty, rowed this monarch in a boat down the 
river Dee, himfelf fleering the boat; a marine triumph 
which is not to be paralleled in the hiftorics of Europe. 

Canutus, (Edgar's fucccflor,) laid the antient tribute 
called Danegeld, for guarding the feas, and fovereignty 
of them; with the following emblem exprefled, viz. 
HimfeJf fitting on the fliore in his royal chair, while the 
fea was flowing, fpeaking, Tv mea ditionis es, & terra in 
qua fedeo eft , lAc. .... 

And Egbert, Althrcd and Eh bred kept up the dominion 
and fovereignty of their predeccflbrs 3 nor did the fuc- 
ceeding princes of the Nor/nan race, waive this great ad¬ 
vantage, but maintained their right to the four adjacent 
feas furrounding the Britijb ihore: the honour of the 
flag King John challenged, not barely as a civility, but 
a right to be paU cum debita reverenihe, and the persons 
refuting, he commanded to be taken as enemies: 
and the fame was ordained not only to be paid to 
yhole fleets, bearing the royal Aandard, but to thofe 
fliips of privilege that wear the Prince’s entigns or colours 
of fervice; this decree was confirmed add bravely aflerted 
by a fleet of five hundred fail, in a royhl voyage to 
Ireland, wherein he made all the vefiels which he met with 
in his way, in the eight circumfluent feas, to pay that 
duty and acknowledgment, which has been maintained by 
our Kings to this" day, and was never contefted by any 
nation, unlefe hy thofe who attempted the conqucft of the 

intire empire. - . . . , - 

Trade gave occafton to the bringing mighty fleets to 
fea 5 and on rife increafe of trade. Slips of war were ne* 
ceffary in all countries for the prefemtion of it, in the 
Jiands of the juft proprietors* 
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• In antient times the feveral counties of England were 
liable to a particular taxation for building fliips of war, 
and fitting out fleets, every one in proportion to their extent 
and riches; fo that the largeft counties were each of them 
to furnifli a firfl rate man of war, and the others every 
one to build one in proportion; but this method has been 
long difufed, and the fitting out our navy for many ages 
has been always thrown into the publick charge. 

King Edvt. 3. in his wars with France , had a fleet of 
fliips before Calais, fo numerous, that they amounted to 
/even hundred fail: but King Hen , 6, it is faid, was the 
firfl who began to build a royal navy in England*, he 
built a ihip called the Great Henry of one thoufand tuns, 
the largeft' ihip that had been then feeo in this kingdom, 
(tho* now our firft rate fliips of war contain at ieait two 
thoufand tuns, are mounted with above one hundred canon, 
and carry above one thoufand men.) He fitted out a royal 
fleer, conftituted a Navy Oftiteo &c. And in this King’s 
reign, and the reign of Queen Elizabeth, our navy was in 
a moft flourilhing condition, being moflly commanded by 
our valiant nobility; and it is remarkable, that there 
are lifts of the fleets of Queen Elizabeth, which make it 
appear there was but 001 private gentleman a captain, 
all the reft being Lords and Knights; fo high was the 
efteem for fervice at fea in thofe days, when our Princes 
ruled with the moft confummate glory: but the opinion of 
ferving at fea in late times having been very much lef- 
fened, it has iince been declined by the nobility and gen¬ 
try. 

The navy is at this time in a very flourilhing ftate; for 
j number of flapping, and flrength of force o t the fliips, 
it was never, perhaps, more formidable than now; and 
when compleat, is divided into three fquaflrons , diiliu- 
guilhed by the different colours of the feveral flags, viz. 
red, white , and blue; the principal commander whereof 
bears the title of Admiral, and each has under him a Vice- 
Admiral, and a Rear-Admiral, who are likewife flag 
officers. There are belonging to his Majefty’s navy, fix 
great yards, Chatham, Deptford, Woolwich, Pertfmeuth, 
Sheernefs , and Plymouth ; fitted with feveral docks, and 
formfeed with flore of timber* mails, anchors, cables, 
&c. And for the management of the royal navy, there 
are feveral officers of truft and authority, betides the 
Commiflioners of the Admiralty $ as the Treafurer, Con¬ 
troller, Surveyor, Commiflioners of the Navy, Commif- 
fioners of Viftualling^Office, lAc. the principal whereof 
hold their offices by patent under the Great Seal. By 
Stat. 9 &• 10 W. 3. c. 37. the fum of 570*000/, was ap¬ 
propriated for the building of twenty-feven fliips of war, 
with their guns, rigging, iJ fc. And the 6 Aten, c, >3. 
enadta. That over and above the fliips for the line of battle, 
forty-three fliips of war foall be employed as cruifers and 
convoys, for the better pfoferving fuch fliips as (hall be 
made ufe of in the trade of Great Britain; four .of thefe 
flrips are to be third-rates* and fixtecn fourth rates, and 
the reft of fufficient force to guard our commerce; they 
are to attend in certain fiatious $ and the Lords Commit 
tioners of the Admiralty may, dire& the Commiflioners of 
the Navy, or feme one or more perfons resident at fuch 
places as his Majefty (ball appoint, to superintend and 
overfee every thing relating to thofe cruifers; alfo the 
Commiflioners of the Admiralty have power to order any 
of the faid'fliips to be employed & the line of battle, in 
cafe of neceffity* , 

This ftatute likewife empowers the commiflioners of the 
Admiralty, during war, to grant commiflions to privateers 
and commanders of fliips, for the taking and feiring flfips 
and goods of enemies For the furmfliing of partners 
foe theF/mf; byy&r ,8 3. c.iu it is euafled. That 

all feamen, watermen, above the age of .eighteen 
years, and under fifty, capable of fea fervice, who fliall 
regifter themfdvc* voluntarily for the King's fervice in the 
rqyal navy, to the number of thirty thoufand, (hall have 
paid to them the yearly fum or bounty of 40 r. beftdes 
their pay foraBualfervice, and that whether they, be in. 
fervice or not $ and none but fuch mariners, as are 
regiftred, fliall be capable of preferment to any commif- 
tion, or be warrant officers in the navy: and fuch regiftred 
perfens are exempted from ferving on juries, parjfh offices, 

&c. alfo from fervice aboard after the age of fifty five 
1 years, 
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years, unlefs they go voluntarily; and When by age, 
wounds, or other accidents, they arc difabledfor future 
fervice at Tea, they Hi all be admitted into Greenwich btf 
pita!> and there be provided fay, during life; and the wi- ■ 
dows of fuch fcamen as Shall be Slain or drowned, not of 1 
ability to provide forthemfelvts, Dull be like wife admitted 
into the hofpital; and their children eduhtted^ Off. 
But if any regiftred Seaman ihali withdraw himfelf from 
•the King’s Service, in hisihips Or navy; or if anyfuch 
mariner relinquish the Service, without confeht' ^f the • 
Commifiioners of the Admiralty, he ihali for ever lofe tjfie 
hrneif of the adt, and be compelled to ferve ipbisMa-/ 
jefty's fleet for fix months without pay. 'See p.jfShW t*\' 
2?./ 23. By a lubfequent Stature, 4 Ann .\"tgJ / 
18. Watermen plying on the Thames between Grawfthd 
and Windfor , on notice given by the Commiifioners Ox the 
Admiralty to the company of watermen, are to appear 
before the faid company, to be Seat to hisMajefty’s fleet, 
or on refufal, they ihali fufifer one month's imprifonment, 
and be difabled working on the Thames fur two years; 
The regiftring feamen is the grand nuriery for the dee* f. 
but there are other means of fupplying naetficuhre/ the 
royal navy, and training up perrons in the .fti'/Service : 
for the Stat. 2 Ann* provide*/ Tha$'pobr boys, 
wbofi parents art ehaegtabk Is tki patijb, may b^^hiff^h- 
wardens and overfeers of the poor, with .cOitfeht y Of 
two jufticea of peace, be placed out apprentices to ihe 
fea fervice, untUthe age of twenty-one years, they bein]g 
thirteen years old, at the’ time' pf 't&w^pl'hcing '’forth': 
thofe at eighteen years of *gpb*ay faMpieffed for (et~ 
vice in the fleet, when the whers or meftets of fbch of 
them as ihali wovefeanien’s 
wages 5 and all maftttj»ahd owners .‘IWjnt’ ttifty 

to fifty tuns burden, dm Required tp ’b?ib jtech ap¬ 
prentice, one more for the neat ,fi^;.f|^^aihd'-w;xnore' 
tor every hundred tun above the firft hfidrWI, iict&r' the 
'penalty of 10A ■ ,|£ta 
the parifh may, with the CoW&tW^ 
fuch apprentices m ibr 

their terms: lewd and 4i|wS^^ }Wfc , 

are to be taken up and'JwAf#i 

•jw *• *** 
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Thus is the navy recruited wftb udpMfrai;p 
tkm partidutlrly ^a'msiimer. u ^^ ,Ws 

cutting theit : nune* a 

-fleet,’ and foitfotrfrfe 

certificate ihttm tesst Is m 
«f tkecettificMe, eadli«iW)M^apnie’C 
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bounty, one ytar's wages, according to thej^fbrwhith 
he Served* 14 Geo. t» t, 38. ^ 

The Comroilfioners of the Navy, C$f<* have power to 
examine and puniih all perfons who make any distur¬ 
bance, fighting or quarrelling in the yards, and offices, 
tjf&Vbf ■ tjm navy; and in the 13th year of King Charles 
ft, hd'#St pafifed for the regulating the government of the 
fleet; atid all© an a#** Geo, 2. e. 33. which contains 
SM particular excellent articles end orders following. 

t, Officers v are to caufe* publick worftiip, according 
to the llfurgy of the church of England, to be folemnly 
perforated''lit their fhtps, and take care, that prayers and 
preaching by the chaplains be performed diligently, 
and that the lord’s, Day be obferved. 2. Perfons 
guilty of profarie oaths, turfing, drunkennefs. unclean- 
nefei%r* to be punched as a court martial fhafl think fit. 

1 gt ’Tf any perfon ihsSigiw or hold HulUgente foot with an 
eueipji without leantke ho fhall {offet death. 4. If any 
letter-mr/ttteiage'from an enemy be conveyed to any in the 
bef mtll not in twelve bouts acquaint his fupc- 
ijbr'bifi^rwith^, or if the fuperior officer being acquaint- 
ed therewhh^lhal not reveal It to the commander in chiefs 
the ofmUd#mall fufibr death; or fuch pUnlftinient as a court 
tnartial Ihali Impofe. 3; Spies and perfons endeavouring 
S# ; " eerrupt fuip one in the Jest, Ihali fufifer death, or fuch 
johdlfiiUienfat a Court martial Ihali impofe. 6* Noper- 
lpn Ihall itlie^e an enemy with money,* Visuals or aim- 
penalty. 7. AU papers taken on board 
fiiill be^barwthe Conn of Admiraly, C*fr. on pe- 
4 &,>f&**e' of the prize, and fuch pumlh- 
8. No perfon (hall 
unlefs for better 
or mr tfie neeeuary ufe pf any of his 
Mai^lp^Mps, ihallbecondemned; upon 

^ptpmw Wdrfc'ittti blkiwe, and fuch pumfemedtas mall 
:Jtfby a'edurtmartial. 9. No perfop bu board a 
bt JhebdhiA eA 'his cloaths, pillaged, beaten, Or 
fech’|hinifl^ as a bonre martial 

which ; i| , ?ahy i ie Wa 
;4fe#' r ^gage,' p* whb, : ttpcm;UkelihOod of engagement 
iml pripiralioni far ; fight, and eneen- 

fufifer dmb 

'as:a ;court^art 5 l deem him to 
fuperior officer, 

ImWtwWJ MUb’tfe his power, Ihali fufifer 

' 4i a court martial Ihali deem 

, Everyperfon, who, in time of aftion, 

- ^iil ^IplbjW ‘ 4 i betp bdti, bt not tome into the fybt, or 
!? fSrt i n fo* or ^ftiipy any Ihip which it Shall be 

• ^SUnMi 1 M0m every Ihip of his M^efty or 

Ibe his duty to affift/fhaU fufifer 
1perlbn, 1 who' thro* cowardice, _ & r. 

■ r 4iall ''ifh|B»i : Sbbifee the chace of any enemy, 6fr. or 
' ft'td ?a known friend in view, to the 
i W^bft' 4 |^®toh' : fcall'folfer death. la.. If any perfon 
r,- mi dilfeosr^e any a^ton or fervice commanded, 

QpoU |heW^ of arrears*bf wages, or otherWife, he Ihali 
: fufifei* 'dfafii or Ibch'puniffiment as a court martial Ihali 
; '4eem /Mih'^deferve, 15. Every'permit wbo Ihali defert to 
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fbr convoying any Ihip, or mifufe toe mailer or mariners; 
lhall make reparation or damages* as foe court of Admi¬ 
ralty lhall adjudge; and be punilhed criminally by death, 
or other puniihment, as lhall be adjudged by a coart mar¬ 
tial. 18. If any officer lhall receive or permit to be re¬ 
ceived on board any goods or merchandife, other than for 
the foie ufe of the ftup, except gold, filver or jewels, and 
except goods, belonging to any (hip which may be flup- 
wrecked, or in danger thereof* in order to the preferring 
„ them fbr the owners, and except goods ordered to be re¬ 
ceived by the Lord High Admiral, Csfr. he (hall be 
calhiered, and rendered incapable of further fervioe. 19. 
Any perfon makingor endeavouring to make any mu¬ 
tinous aflembly lhall fuller death. Any perfon ottering 
words of fedition or mutiny lhall fuffer death, or fuch 
punilhmeht as a court martial lhall deem him to deferve. 
If any officer, mariner, or foldicr, in or belonging to the 
fleet (ball behave himfelf with contempt to his fuperior 
officer, being in the execution of bis offices he lhall b& pu- 
niffied according to the nature of his offence,by the jadg- 
ment of a court martial. so. Any perion concealing 
any traiterous or mutinous practice or oefign* Audi fuffer 
death, or fuch puniihment as a court-martial lhall think 
fit. Any perfbn concealing any traiterous or mutinous 
words, or any words, praalce, or defign, tending to the 
hindrance of the fervice, and notforthwith revealing the 
fame to the commanding officer*,, or being prefent at any 
mutiny or (edition, Audi not ufe ibis utmoft endeavours to 
fupprefs the fame, lhall be punifhed as a court martial 
(hall think he deferves. pi. imp perfon finding caule of 
complaint of the unwhoieforaenels of victuals, or. upon 
other juft ground, he lhall fuietfy make the fame known 
to his fuperior, who, as far . as he is able, lhall caufe 
the fame to be. prefen tty remedied 1 and no perfon upon 
any fuch or other pretence ihall attempt to Air up any 
diflurbapee, upon pain of fuclf pumihment as a court-mar¬ 
tial lhall think fit to inflidl. 22. Any nation linking any 
his fuperior officer, or drawing or offering to draw or 
lift up any weapon againft him, in the exeeutkn 
of bis office, lhall fuffer death v Add aoy.ferAmpmfatmng 
to quarrel with any his fuperior officer, being k the execu- 
tion of bis offices or difobeylng any lawful commanfiof 
any his fuperior officer, lhall fuff&deatlv orfucbotocr 
puniihment as lhall be infii&ed upon him by a courMjaar- 
tial. 23. Any perfon quarrelling or fighting wifoanyofoer 
perfon in the fleet, or ufing reproachful dr provoking 
fpeeches or geftures, lhall fuffer fuch puniihment as a court 
martial lhall imppjfc. 24. There ihall be no waftefolex- 
pence or embemlment of any powder, (hot, &t upoupe- 
nalty of fuch puniihment as by a court martial Audi be 
found juft. 25. Every perfon burning or fettiag fiteto 
any magazine, or (lore ofpowder, fhip, 4 or lurniture 
thereunto belonging, not tlfen^appertaining 
fball fufier death. 26. Care is tobe taken W* 

fulnefs or negligence no (hip be Wmmkk 

or fands, or (plitor hazarded; unonpainofde#,erffiaU 
puniihment as a court inar|ial ffial^deem t|e offcnceilo 
deferve. 27. No perfon (hall deep wmJbp 
negligently perform his duty, or forfeke hie 
pain of deatk 9 or fuch punuhment as, ,f£f. > aft. Mttrdet. 

29. And buggery or fodomy (hall be puwlhed with ffefth, 

30. Robbery fliall be punilhed with death# or ethcjwife** 
a court martial (hall find meet. 31, Every perfon hn&wqfa 
making or ftgning, or commanding, counfelling orproee- 
ring the making or figning any falie m after, foalfbe Caffkleiv : 
ed, and rendered incapable of further employment. > 
Provoft martial refufing to apprehend or receivyany mi* 
ininal, or fuffering him to eicape, fliall fuffer finch punfAK 
ment as a court martial lhall deein him to deferve.' Aaj& 
all others lhall do their endeavours to detefl and apprehend 
all offenders, upon pain of being punilhed by a court-mir- 
:ial. 33. If any flag-officer, captain, commander or Httt- 
■enant, mail behave in afoandalous, infamous, cruel, op- 
irelfive or fraudulent manner, unbecoming bis tbar* 8 er f he 
hall be difmifted. 34, Every perfon in a&ual fervice and 
r ull pav. guilty of mutiny, defertion, or difobedience. in 
thy part of his Majefty’s dominions onshore, in ac- 
ual fervice relative to the fldet, lhall be liable to be tried 
W a court-martial, and fuffer the like puniihment as if the 
Jence hadbeerf committed at fea. $5. Every perfon in ac- 
uai fervice and full pay, committing upon (here, in any 
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place out of his Majefty’s dominions, any crimepunilha- 
hie by thefe‘Articles, lhall be liable to bCftje^jndipunjfhed 
as if the crime had heed committed at le^ *30. AH other 
crimes not capital, not mentioned m lhall be pu- 

nifhed according to the laws and cuftotos died at fea. No 
perfon to be imprifoned for longer foaawro years. Court 
martial not to try any offence {(except the 5 th, 34th, and 
33th articles) not committed upon the maifi lea, or in 
great livers beneath the bridges, of “in any t haven, &j 7. 
within the iurifdi&ioh of foe ad^ralty, or by perfonj in 
adual femce and full pay, except fuch penons and of¬ 
fences, as in 5 to articl e * fior to try * landpfficer.or folder 
onboard a tranfport Hup. The£ord High Admiral* 
may grant com mi (lions to any officer,commanding in chief 
any fleet, to call courts martiil, confiding of. com¬ 
manders and captains. And if the Commander in chief 
lhall die or beremoVed, the officer next in command may 
call courts martial. No commander in chief of a fleet,, 
tetc. of more than five (hips, lhall prefide at any court 
martial in foreign parts, but the officer next in command 
lhall prefide. & a commander in chief lhall detach any 
part of hi# fleet, &fr. he may impower the chief com¬ 
mander of the detachment to hold courts martial during 
the fepsrate fervice. If five or more Ihips lhall meet in 
foreign pasts, the fenior officer may hold courts martial 
mad prefide thereat. Where it is improper for, toe officer 
next to the commander an chief to. hold or prefide at a 
court martial, the third officer in. edmmand may be im- 
pqtotoed to prefide at or hold a cOufe mi^tial. No court • 
nfemal lhall confift of more than thirteen, or lefs than 
five perfons. Where there lhall tfot be lefs than three, 
and yet not lb toaaX « five of the debtee of aJPort Captain 
or fuperidr rank, tod officer who fe to prefide may call to 
his affiftance if fhqer the degree of a 

Port tiajptain, m together with AdTort Captams, lhall 
make up the number five, to hold the court martial.. Af- 
ttr triilberim, ito ptet&m hf a eourt .martial ihall go on 
more, undl itoitenee,kexc^t in cafe of ficknefs, upon 

not be de- 
miih to Coinpoie the court, 
dly to’ .Ahi' (extopt Sunday) till fen- 
The Jiffige Advocate, and all officers 
JbaM be ssfou oath, Perfons 
fee * tomr be imprifoned. Sentence 
fcftowf'Seas (except in cafe of.au- 
put id mtocutibh tlll a report be made 
ffu'-. Sentence of death be* 
not $e put in exeention bat 


which ffiallfitj 

conflicting*^ 

of'demh'Wi " 
rinyV^fttot 
to toeLord ■High.Xindrid ! 
vond the Niurrbw Seas^ 


by osder of toe cctofewefefer * fen ; dhlef of ihe fleet, ^ 
Seqmhee of death Mi a^Tqtodron, detached from toe 
fleet, MU not bd put to adatom (except in cafe of mu- 
%V to<b)r toriWrfthe.%i«*ndiar of the flew, or Lwd. 

•' Ani.fimtente of dnt, ntfled in s 
fcoM fjr m0te»in oficer of five or Wknt 
■ ihips met in fojeippirp (oaxpCin ei ft of mutiny) flktt 
not fce Me in mmiini bntworder of tkieloM Hkh 
Admirti, fate. 

jeaisia " 

iorddboyod, nn^ ftey bo^feiuiMwd dr i 
other ft ip, or a court nuutfd ftafi tehcidtoftnajreof 

*« aKor 

totor tmoft to fove toe Aup, ;ahd btoaved obediendy to 
tkdt fupetlor officers, toffir pay mall go on i as alfo lhaU 
toe pep of officers led. fetonen tekto oy toe 

enemy, ha- 

Vina 'done thnr heft ’to deftad ffte ftlp, and Mnnd 
tibemudy. If any ojft& ftisU receive ahy modi oa 
coBtwy^o'the iMhr^slt, het?m foriher for. 

own* tjr 

the §th«r to 



pasifted t< 
Sttalu^f, thin, filmy}, a* 


C#s* ew aj- tfO* .3* ..... 

. OmHtoR'nMr’M^^.asCar/a.'^io, 1 

gfi'xmttm ,I« » witdineftedra the hi&op fit the .. 
pleiotiffht defendant, where a pm imttfit or fiBfe of 
iarrtin fcy/intMtni is depending, when either party fetfp 
that the Whop wilt admit the other*, derk doling the fuit 3 
between them: it ought to he brought within*fix ka- 

lAniia# 




" N E C 

lendar months after the avoidance, before the biihopmsy 
prefent by lapfe ; for ’tta in vain to Cut oat this wtit when 
the tide to prefect it devolved onto the bifitspu Rig Qrfc, 
3 U F. N. M> 37, Writ of AV admitw doth not lie. If 
the plea be not dependingm the King's court by quart im~ 
ptdit, or iarrm trtftutmtnt; therefore there is a Will *0 
the regifter directed to the Chief Juftice of C. M.e 0 psft\ 
rify the King in the Cbamay, if there be my pleabefore 
him and the other judge* between the parties, L$»; 
that the writ fhould not be granted until that bedones 


that the writ Should not be granted until that be done t, 
But yet it maybe had but bf the Cbtumrjbeibn the King 1 %’ 
certified that filch plea off tot imftdit i* d«peodmg?and 
Jthen the party grieved jnay require the Chief Juttfc* to 
certify, fcfr. Now Afar. An 83, 84. The ymt jJrfoK,, 
probibtmut vebit, Neadmittas, &r. ( ;J 

Jleat, Is the weight of a pure commodity jtfone, :W&& 
out the calk, bar, drofs, ft. Mmk'DiM^ 
fttceffltg. The law charges no mtwwkh default 
where the aft is complfory* and not voluntary, and where 
there is not a confetti and eleftion * therefore if: these be 
an impoffibility hr a man todootherwife, or fo great a 
perturbation of the judgment end reafpn : * 4* in pre^mprion 
of law he Cannot overcome, fuch ncce&ty carries a pri* 
vilege in itfelf. Bac.Bk f*. *$. ; 

Neceffity is of thri* forts; neceffity ef 
Jife, neceffity of obedience, and neimffity 
- or of a ftranger. 1 v. ; ■ '■ * //■ 

And ftrft of confervattan of ms; IF *m'*a tteal viandt 
to facisfy hit piefent hunger, ’Mcfoy.wmfor* 

ceny. Ibid . That" tf fuch .necefl^^/W^tO'^e;^ 
thrifttnefs, furely it is far frontbeing lydtjmjjfa., -,mmkd 
Pi< C. 93 . rtf. 'J(MT.• io;.’^#4i8lv4?fta^ 
of drowning by the catting away t£h^/pm or 
and one of themget to ferae plank, WAffik 

to keep himfelf above water, and aifofop • fWwffo fifo*' 
thrufts him from it, whereby he is 
•her ft dtfiadeadt, * or by jni$4**^ ; 


titer ft n or w nuljulventw 

Ajwf. ya; 


So if divers felons be in gw*na 
is let on fire, whereby the prifonm 
efcape nor breaking of pn^^^ilp 
So upon the ftatate, that fefjfy 
snetthandife on landwithout hm 
agreeing for it, (which agreement 
certainty) fliall forfeit hi* metcha! 
by mmpmt a great qnendty of the 
over-potni, wnctepy me mercaaii 
ftomer by eftimatian,. whisk Mi i 
yet the over 'quantity mfibAwfou 
.eceffi tf aifpenfc. i 

jM.is *t>. •. ■ 
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and another fays, mtt$w$ puUita major tft :fam. pri* 
war# i for death is the iaft point of particular neceffity, 
and the laurimpofes upon every fubjeft, that be priftrtht 
ftrwit* if bit pritttt and ternary f before tkijafity 
y as if la dinger of tempeft thofe who* are 

f belhip throw over other men's goods, they are not fn- 
tw^ram i but if a man be commanded to bring ordnance, 
m munitioxi to relieve any of the King's ttwns that arc 
dimuffisd, then he cannot for -any danger or tempeft 
juttiftp growing them over board; for %trt it holds 
«mwh wa* fpPken by the Raman, when he alledged the 
fame; nece#^ of weather to hold ium from embarking, 
wfwfC if at 0am p Mtt ut vivam. So in the cafe pus before 
« nulband end wife, if they join in coxnmiting trea- 
tb$ utqfflty ijf didimm dm mt sxcufi the vgena, as 
M- #es in kbafi Ibedanfe it is againft the common¬ 
wealth, Mat. Mb*, tf. 

So if a fite happen in a fereet, I may jufrify pulling 
-dopn the wall or houfe of another, to prevent the fire 
; but if Irbe affiuled ip say boufe in a 
%nd diftrelfed, and to fave my life I f« 
w MtCk fpreadt and takes hold of other 
bouttu ab|olshsg^ rift* is not juttlfiabie, but I am fubjeft 
it© their aftion upon the cafis, becauie I cannot refeue my 
$$&»■W doiog any thing which isagainft the commOn- 
;• bitt]uit had been but a private trefpafs, as (he 
■gofegbfefb'^“daiidier'i ground, or breaking his incloftsre, 
for the fafegitard of my life, it is juf- 

. 


^1%. «»fekttnrto dds ucwption; (hat J», If * 

aos loft hi. life, becanfa 




«# 

of A* 

m&aSSs 


So 'If a tun liaae mt&ai -lib' 
entry lot tonwof ftnt.MU’Mjkin a ooatifcBsl 
claim, which bail 

**T?ws tend ned^ty' ja'’hr'WMa.: 

caomsres' 

hmmiffliisimgui of 

owe»»hisfhti(h»ail. •. • ' •" VI.V&>*■■■ 

othan. 

^tvSwiUlm rafaft ftaftaw '< 

by »«a*fityof ob^har giK Hid. ' -~/j; 'VAj-. 

Tha third' the n£k«f< Ci«d, tt ef’a^ftran- - 

cert HNijwtt t&m* it -ha 

lift 

laXTca^^the J^^^^aa^Sd^'a^aaoet rf 
the necaffity ha agaibft the eMaibiiNalft, awce&9 ft 
M cxcuft; lot friwb^im -im mfa-Omlr* ttmpMitmji 


- aftna'."ly-ttb? : ;:hh-;of' :God { hot If adranfcen 

not he axoifad, becanfa 
'Jifattt, ‘fhr the >aa- 
4 n tlhwer" dMuftatkiB of will, jind deSfcn bf oe> 
«S^* «ndbyfotoB4tyi i» all one, lor the htjkoforw 
ft(rte^h|htt*i»th« natter ) therefore at hfimitai at* 

’ »i^ore dotw ataJjSHu ad^mtiiis, BtC. 
TR : l Wi,«d». Bw'.ftMdc,.-@on> 4 V. *7,178.. 

-i mmum. mm nwfthM >*( ctst unpocted. What 
dttries tc pey^ 4 C. J. z. 

?4'jlWhat v forts of nedkeknhs are not charge- 
W Ipa t«9./#^. 5. and 

.Itt|Nwring U {Mttbj^ed, 13 fcf 14 C#r- 
ftfhi tp*i 11 ftr is W 

: ■ '■ ^'■ ,,v 

■ PfcjjM* %m wilt to reftr^n a perfon from 

goie#dgt # idiigddnl without the King's licence, 
I 1 . It may b 6 diiefted to the foersffi to iqekO 

rise .ptmfpri'forety^ that he will not depart the realms 
and on m»; remttd» to commit him to prifon: "or if may 
:% {Mumr himfelf i hud if he then -goes, ho 

:fowr WMdU?*# JM* 178, And this writ is granted on 
a fok g cmnamiced in Ckamtry, when the plaintiff 
fols» foe d^dimii will fiy to fbme other country, and 
thereby aviri|tblft equhy of the court; which hath been 
when thus granted, the party mutt 
jite' bopd.''ftt' the lister of the Bolls in the penalty of 
iOdo4 of fome other large fom* for yielding obedience 
teiti m fkttify the court by onfttav nfldavtt, orofoer* 
wife* that he hath no defign of leaving rite kingdom, 
lip/give foeurity therefor*. PeaMffi Suit. up. A Ne 
fo&e Mtgem la*'beak; gfofited to gay a defendant from 
going* to beeUtmdi out of the kingdom, 

wetit itbut of the pw^lscF the mm $ hid within the 
fome aifchkf^ a^ Mtiibifoh*' a IM, uy, 169. 4 Med. 


Wmm 


tj^yfo^jeft goes beyond 
md continues longer than his 

■ held, he lofes the benefit of 
I lf a perfon beyond fea re- 
the King's letters under his 
im upon h« allegiance to 
the Chancery f a commiffion 
lands and goods for the con* 
irfon’s fomnts hinder a mef- 
“ ^ frinh delivering his meflage, on affidavit of it. 
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.And Wr the following books and cafes. P:N. 3 . 85. 
a Civsur- Cafes, z 4:5, 29. Chan. Pree. 

171. Lloyd y. Cardy. , Wm$'s Rtp. *63. Done's Cafe. 
Cafes in Chancery in Lord Talks's time 196, Hunter v. 
Maccray P. R; C* scjj, 2. 15 Pin, Abn 537, 539. 

i&egatibe, li a proposition by which fomething is 
denied; alfo a particle of denial/ as, **/, dn affirma¬ 
tive includes a negative;, for every Statute limiting any 
thing to be done in one form, aliho* it be fpofee in the 
affirmative, includes a negative ; air the Statute of JiT^for. 
cap. 4* of a 71#^ ei deferceat is* that the demandant 
(hall vouch ac fi tenens effet in priori breve, includes a 
negative, vix. and not otherwise. Plena. ao6» k 
207. a . Arg. Ubi plura, in cafe of Stradltng v. Mor¬ 
gan. 

A negative cannot be proved or teftified by witnefTes, 
only an affirmative, z Inft. 66a, Tho* h negative is 
incapable of being proved dire&ly3 yet indirectly 'tie 
ocherwife: for in cafe one accufes B. tbhaVe been at 
Fork, and there had committed a certain fa&,iin proof 
of which he produces feveral witnefibs; here B. cannot 
prove that he was not at Fori, againft evidence 

that he was; but Shall be allowed to makeout xhtnega* 
five by collateral testimony, that at that very time b« Wp 
at Exeter, See. in fuch a houfo, and in Mb company. 
Portefiue 37, 1 

Two negatives may be cottftrued as a negative In 
. grants, but not in pleas 3 for they are to be in Latin, and 
rouft bccpnftrued as Latin ought to be> Per. ear.* 1 Salk, 
3*8. Trin. 2 Ann. B.R . Dillon v. Harper * f 

Negative may be implied by an affirmative, bdt hot 
neceSTarily e centra. As the faying, that a papift, unM$ 
be conforms, Shall jiot take bydevife, does not he^fla 4 
rilv imply that if he does conform, he Shall take by de- 
vife, z jPm[s Jtepi Pafib * 1722. in cafe 

.V, Fffiitt. , <" ■■ £ 

Where a trufi of ateirm for railing portions for da%h4 
.ter? direCls a particular method for raifing them, it tnmnesS 
a negative, that they Shall not be raUra-arty other; 1 
tiWnuU Rgp. 194 Pafcht Ify 

An affirmative oath was made to ground an aL„, v 
, upon 3 if the perfon .again!! whom |ne motion lit/' 
the charge by oath pofitively and fully, the negattyejoathr 
.fhall be preferred;' and this is the only cafo ipmlft i£ 
jfoaU be fo. B fdod.%u Trim, f Gee: The King v. Jch 
worth IA aP. ; . i 

Hcptibi p?Cgtlimt, (negativa pregnant) Is a }*$ga 4 
give, implying alfo an affirmative : As if a man biup : 
impleaded to have done a thing bn fuch a day, or infut 
pi place, denieth that be did it mode & forma deddrnin^ 
which implieth neverthilefs, that in fome fort he lidf'sbl 
or if a man be fald to have alienated land in fed, and he. 
faith he hath not aliened in fee, tbatis a negativepreguani 
for tho* he hath not aliened in foe; yet it may be, jie 'hath! 
made an eftatc in tail. Dyer 17. am* £$. and BreiF^oc', 
titulo, an'd Kitchen 23a. and Term of tin taw. '' 
alfo in fome Civilians of qfirmativft pregnant, aMi]S||li/ 
guar habet in ft indafham negaavatn, : boc'mjpenare 
videntur di 8 tones (folum HI iaAtum) f ud implhasrt ■ o^gati- 
vam. Pad anus dc Probationibus, Jib. I, vip.it I* etittkftS. 
/el 93. - 

A negative pregnant is a fault in p&tdfog L tftSm; 
muft be a fpeciaJ demurrer to a negative prtgntimMkti, 
for the court will intend every pleading fo be good/ 
the contrary doth appear. Mich. 23 Car. i. B. Rf 

xLeon. 248. Vide Bro. Jffucjoin* pi. 8j, Heath's _ 

53- * **" * 99 * Dighton v, Clark. C r o. fdcft&fjjM. 
Lea v. Ltitbtll. 15 Pin. Abr. tit. Hegafiftse pregnant? \ 1 i 

Jleg^ltpve, Signifies to clfim kindred, Leg. H, i a 
c. 70. LL. ln*, ft&s 7, 8. 

^Cgifgence, Is where a ptrConnegleBs or omits todati 
thing which he is by taw obliged to. And where one hoi 
goods of anothefr, to keep till fuch a time, end hatb g 
certain reedmpence of reward for the keeping. He ffijiU 
Hand charged for injury by negligence, Sec. But if he hath 
nothing for keeping thm, he it not bound to anfwer. Dott, 
Sc Stud. 269. A man who finds another's goods, if they 
are after hurt by wilful negligence, *tis held he is charge¬ 
able to the owner; tho* it is otherwife when they are Soft 
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by afoalty, as in Cafe ?% we' laid in a bonfe that is ac¬ 
cidentally burnt, or if he deliver them pmb** to keep, 
who runs dwa/with them, i$c. Ibid, Jx is held if an 
accountant be robbed^ and itis /withpot default and 
negligence* he foall pot be anfwerable |pf the money. 1 



. . Ja£. 1. 

Rep. ’665, Cowper >% Earl Tot^ y 6 * Kempv. 

Palmer. Chan > Rep. io. ! Earl ,ef Qsferd's Cafe* Chan* 
Prec. 583. limy. Gilbert, 

t $y the , lhws of Virginia* pad- the plantations 

in general, Negro fervants are faieabie 3 and where a Negra 
is fold here, in u&loxk inJtbitat affumpfit for the money, 
the declaration ought to be, that the defendant was in¬ 
debted to^the pliftbtifiF'for the Negro fold here at London, 
but the fahl Negro at the time of tale was in Virginia, and 


man, foe w^ 

dir*-" ’ , * T ‘ 


that by the la#s and ftatutes of Virginia, Negroes are fale- 
abfo as chattels. . Per tiok, Chi Juft, a Salk. Rep. 666 . 
In afoioh of trover for a Negro , and verdifo and damages 
for the ^latntiiBfit was moved in arreft of judgment, 
that CToVer ^iy not for a Negro, for the owner had 
not an abfolute property in hin|: But the court foemed to 
think tba|Jj^tfo^aft iguafe eaptivum fuuen repit, the plain- 
ti^f might, jive . m evidence that the patty was .his 
Negrpe and he bought him. Ibid. Bee ft^t, 13, Go* 1. 
c * 9 * 4 ^ * . Butts v. Peony, Garth 396. 

CHjhbjtrldin K Harvey. "'2 Soft. 666. South v. Brown 
.*m/- Gkaferl" \ 'MfGfij .. Smith v. G§afd s And Black. ■ 

*0. AO*. . ; 

; (rr, nmf, U e. naturabit, mtfaa) Was a bond 
or fa Ttifrin p bornin oae*s boufe, mentioned in 
fa f 2 ' If u bon^ ueomati married a free 

yy made tree 3 and.beii|g once free, aid 
foe could not be a##/after, with- 
Ittfafo ^ti^iVJorce, cooftrffian 
V0)to»t^4g a yillein to her 
were vil- 

f |hU Is c^nfofry to the Civil 

Temt 4 e Ley* 
mS*refold % %m or ^gned their 
pl ippears hty the following deed of 
Tm*tg* adplphus de C. Miles Dp- 
Roatrieemfiliem 
« *m tm jmmla 

pergttimdbk 1 Ha- 
*itee*ewt*tafsgmlafna^ 

^ in pace imperpAum, Hie. % gnats, 
iPff ,appd^,in die, BjwfoiXcUrendi Mar* 

rjua* im, iq Wwk ■fiPWr y 

> wuerebjr toe lordduaj^d wonun Atki 

, .•/ ’ 

«, -JOSmt. Cvi«w) Om wto 4 wtU» &«* ufltfKf. 
See Ftctnogs. s ■ ■' 

ir. 10, thatItesfoii a tcnant Aftrained by hjs lord, for moro 

; Wif «pMMUtkn to 

" tte ^ ;p<qiidiee 4 &MUl»4ii«RK ' 
ri W» I^^W®****#*. wi«itoat«0Wf.iaC 
n«ed«d j,£>r « 4 b,>y tnwfon j(f «h« tarts 

.v w tenant iani^ it; by <^ww^ tet I* 

,0 - , A»4 fr theloi/SiSm, to %<^fyyjhi*, otto 


m 

mm 



^ : dta„ L . . 

ah acmchment ag ainft: 
LtOMiktti&mi- the 
aad pm'iulMBir «poa Uut 

$w'«!rtapt MTSC ^MTffjr *8 

U» *nd the lotd Juctt iacieKjMKl aajr not. 

A &o®wfctllnot wsid, l#ji <»fiMWh«db}r in- 
cro*chm«art of pi teoffa, nor tarn tho. HtbUOt hjfcSt 
wxtt -,. rifo a njaAi fhall not hart » writ of’M A^fltr 
thh grantee of the fcijrt»iy. Mid, i« 
SS: t. 10 Ed, 3. And tenant in tail may not hare 


this 
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this wrify^ut (hall pleadand fliew the matter} atid iip$ 
• becflopped by the payment; of hi* anchors* fcr*. Trim 
20 Ed. 3. • * . a' ' ■ 


Farm of the writ Jit fojkjh w##/* 


G B O R Q E the Third* " 2 * A. B. greeting. \ tfti 

command ya** that you do not vex or trouble C. D* 
or Juffer him to hr vexed, for bit freehold manage, Set* 
which ht holds of you, Jit, Ut* Nor in anjJmannef exa3, 
or permit to hi exa&edfrom bh$/entices which therefore b 
ought not to do, (or rent which hi owe* not) nor hoi SeenM- 
cuflomtdy Ac* 

4 fkim'ne centrabCcettte, Words ufed to fignjfy ttyi #**- 
nimut confent of the members of either houfe of psrlia- 
mem, to a vote or refohition, ^ 

Jfte recfpiatttr, Againft the receiving and fetting down 
a caufe to be tried. 2 LAL Mr* SeoTrufl. 

Jftc Wcecomee, Colore MandatiRegis, fueifUam , 
at a pojjcffione Ectlefim minus jufie, Reg* Gfigv dr* 

Bmm ant> £>t. ebriftewere, The fa$iof 103.003 !/^ 
us. 4 d. difeributed among the proprietors and ^habi¬ 
tants. 9 Ann. c. 23, jo Ann. e» 34, »,*.?ri, 

8 Gee* 1. c. 2o. t$ G#/%, ft' j, 

C. 8. ^ * V<v' *. L ' 

JBets atBgnmtiit, In many aaiomi the 

heab Hedged in his declaiming* generalw 
his replication, after an ema/tv* jpkd 
reduce that* general wrong to a. n^jn^ri^ieercrin^., 
by afKgning the; injury aftrih withalf |i| fofcrihc $Uzj&* 

• ftances in fu«h tdaoWas cfeasfyi^h^^ &fid U* 
it, confidently with.bis 
called a *m Orateyl ajfgnmtnt. $la$ 

3 1 e* ■ *1 

JfeefocaBle 

Aired '.and marked* ^ #:$* 

r. 8. 6^7 ,M 4 y< 
the harbour btfr 
tafil* may poll tewtfi "' 

18. aoldlml 4 afSN 

porated* 

liegcilltt, Noyt 
goods to be bl<h ; jbfo ^ar 
river Tfer, but m thfe toWtt .., v _^ 
frix^egoodt: Aodnotiefliftll tjd&H 

there, between beM^fdee^^vtbb: 

' *“ 1 . . 

ImWjeSS i«u 1 



lib/.-' 

ftflMMflMUe*., 
AM lum 
Ihip tint Sift enter* any] 
M, of f 

aad dctaiain*'i ' . 
vtSth, .43d (ft* inhebitant* 

^jji w ■.%»''■ V ,-A' ' 

JKS&®Ss 

to r '* 
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lefii 

* 4 #$ f 


f|*V 


lUj 


-Tto* 


Uttfci 



7 a ^ s 

M/M'? ;., 


t!. '>#■«• 


..^'rv '■ „v 1'. 


j »«t' s " 1 1 4k ' . Vjf*'^ -^rf ’' '• •# ';V; fv- 1 r f >*, 

a; 
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die ftirt m*y be edjourned to ir* j & Ifttf. . *, 4 

yf |g* -, ■ ■■, 

: ; #tlO Bfbet* See Rivm ,,. ;. v ^ ^,4; 

, ? erfons Wppwiilgr f*!fe MW »r tale^' Wpil* 

WMrttby ftetote* 3 M ». r. 3,. fee 
See iW, Cmr. 4 ^. 149. 

v a»wW F |eJp(FS^ Foir journals or other news eaSrer* sl 
^ t' f* 10 ^ {* ^«ry ftieet % and evei^hal^ 

halfpenny, lev^^d and Jfubje^ to the fame pe* 
naltiei ai by 10 Ann . aader Priming. Stat* is Gar* j. 

k 0 j A jr ^^ ** * * 9 - half-penny more* 
AOd^rfoaaicIbng any news men not being ftamped or 
**£&*&*** ajuftioe of peace may commit them 
^to tfm bofefc;pf correiEtm for three months; and a re* 
ward Of top is jo be paid for apprehending any fuch of¬ 
fender , j6 Geo. ir r, 26* See 30 Srn.j, f, 10, and ia 
G*s. a. r* 19* ■ 

, ftitev; ’ 

; f&dpb Crfaie ^jdgments are often impended by gran- 
ung dm trials* Thp caufes of fr/pending the judgment 
yi* n S^ WWt *re at prrient, wholly extrinfic, 
Sireign to, r or dehors the record* See 
Bee alfo Fair- ,1 F; 393, 395^ 

^ sfWl^IRf^ Silt how importeAfrom Strop* thither, g 

Cpi'2*''cy ji,i "' m - ; 

> bfcd for Lincoln* hsfufie pHijionnm 

mihtri 'LOiidOb, 30 W* j* 7 F. j, ^ Jape dihh 

‘^^xJSjNb; or ^tbfftg, A Vile bale per* 
^ :rW*$M ^U Mac* Parif, 

r* ••«V. taken to a petition, 

feit la that deed or 

obfafoanided | Foroxatpple s 

liMSWf'P** Soufe, ^merl^among rite 

t'b^ f gjnk'i to whitlr the advdrfe party 
J ^ H glinted, by reafhn this hou& 

boufes fcr which bo 

judgment to be had 
^ Or oppofing it, i* i* by default;* 

u ! ite v Rtel bf tegifter in the gx* 

countenance! 

’ l Wr? FWPw# fome opinions; 
^mtW'bb:. comniitted at any. time after ' 

'^re fnekpe^ns" as Seep by day and., 
‘^trftenttmes pilArers, dr difytrbcrs of' 
,f*. t4* ConftdbUs are authoriaed 
4 atfeB +nighmalhers and, fufpjcious 
may alio arreft mtkwalhm, OsiA 
lings Amfit is faid, thata private 
r fufpiciovs nighmalter, and detail 
i account of himfrif* -a 'ft, 

, w ^ bound to die good behaviour for 
’I «»d common and hao^t- 

1 are to 'be.iedpfed befbre julHces of 

..... -*m.40. 

*|fc Sut V k# (?/. to 

^msms-ss 

& $9, See 

foXfi'J? A> 

iJs the judg- 
a^h^ion, either in bar 
b writ or bill, ffe, Co* 

to an a&ion 
But V// sw plea in c*vo* 
nns tf rent , 6Te*, j. 
nigh* againijNl typm 

..-Vi,- or 
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ttf gaoler, for the cfcape of onein execution, the plaintiff 
muit declare upon the judgment, and yet Nil debet per 
patriam is a good plea, i Sound, 58. It is entered thus: 
Etprad. A. B./rr, £sfr, Attorn* fuum win* (A defend, vim 
tzf injur, quando* ($c, Mt Sett quod ip/0 Non deb etprafat, 
A. B. vigint, likr, nee aliqu, denar, fum, in forma prout 
trad. A. H,fuperius verf eum narravit* &JV. 

|WI> or jail nfcfe, Is a failing by tlic defendant to 
put in an anfwer to the plaintiff's plea by the day affign- 
ed; which being omitted* judgment i* had againft him 
ofcourfe, as fating nothing, why it (houid not. 

JUKI, or fail babttft in Cmmete* A plea to be 
pleaded inan*a&iono£ debt onlj> brought by a leflhr 
againft leffee for years, or at will, without deed . % Luu 
Abr. 214. In dent for rent upon an indenture of Wfet 
Nil habmt in untmnih may not be pleaded ; becau fo ot is 
an eftoppeU and a geifera) demurrer will ferve. 3 dav* 140* 
But if debt is brought for rent upon a deed poll* the defen¬ 
dant may plead this plea i And where a defendantpleaded 
Nil mbuh in tenmentis tempore dimiffimis; the plaintiff re¬ 
plied, Quod babmt in tenements , &c, and verdil* and judg¬ 
ment was had for the plaintiff 5 whereupon ^rit of error 
being brought, it was affigned for error, that te replica- 
tion was not good, for be ought to kavtjkmuwbat ifife 
be then had $ and of that opinion 
had been bad upon demurrer, but 
it is good. Cro, Jot, 312, If a lefs eft&te fe, found than 
the plaintiff pleads in hts reply to 4 
it be (efficient to intitle die plaintiff to make ^ lelfe, . ft is 
C ood enough* 10 Nil habuit in teuementis casfoOt 

be given in evidcncc/whure tfee plmutiff hhth been inpm* 
feffion. Ld< Emm, 74 & ; ; ■■ ' . 

or jfticbiio, Are iffues which the Iheitff that M 
appefedin the Exchequer fcyih *m umbigg worth* fthd illlf- 
viable, for the inefficiencyof the parties from whOmduc. 
pte&if. Exeeheq* pag* lot. Jekoemts ofNikilfae&ht$*d 
out of the Exchequer, Stat 5 R, i, 0* r '' 4 ^ 
fbia f f f lie, Is acommtflfofn to jeftsefe* oRNsfi priun m 
called from a judicial wtit oiDj/lringas,; whereby thejfe* 
riff is commanded todifrraia theimpas^ledjury 
at WefieSnfter before thejufrices *mr /depute 1 

following term, to try feme cafffeH'JtijfJgdtt -ite 

mini Regis ad eaptotd thejuf- 

rices come before that deep m feF 

4 Ufi, i$g. A writ of Nifipme Is whereaniffue 


4*4 


it joined, then tHere goes- a ****** ^fommofi'tl^sjm^to' 
appear at a day in court g andopoft’ the return' of 
Sre $ with the panel of the jurors names, teste# mt Jf|f 
prius is ntgde upland fetefe 

eA Diftringett ’to have the; juste insnnttrNifiprim Jufiid 
wresKor, &c. foch a day ihfuch a mnty» foiiythe^Tue 
joined between thi parties. zUlRzt^' A wcord of Nifi 
grins ought to contain a trutefetipt of the wholeifut re&$ 
li& no record of Nifi ffiw^ for ^riyih^af B ifie? #jfte 
aJBfes, feail be^eda^amonrii next folfowing thecnd 
of the term ; which dam is bp a teoeteofOTaqafc 
tered to three weeks, fbiS Ail dvH cauies at 
in the courts at WMdnfier* are brou®ht down ^ 
Vacate* bdforfe the day W f|ftet 
jury above, into the ^mty^^^^ wh«m;(ahf i 
be tried there; which is ufually done im$£e»/eri 
And then upon the retam^ftfe* 
to the court above, the judgWTI 
the party for whom rife verdim fe?foda« 
by Nijs prim are for the cafe of thefe 
jurors, and witnefles, by feting '^da^> 
trouble of coming^to fVsftminfttt § , 

weight and diffcuicy, 
infomfedon, will often ij«am m 

tho 1 14 d in *the country, aiki tlm^rii^ 
m fuch caufes muff tome up to the 4s 

for trial at liar t- Add 'rife ILidff hiBii dt_.. 

M$-Mu IT the l«r # or 

jst* 479* ■" '* l< ... ' v ' ■’ ■ * Mr '■'% 

^rhe iatute Of 15 Vejht, 2. 13 Md. u c, 30. hs 

dfiined,« mS 

an tbEp ‘^dS be ^ — 

before^ virtueofri^Nmt s^poiiteed 
that flatter ‘UstmMF c^dd^fee^rie wmppdwp _ 
hit been held# te*-milte J*®** » the Ki»g>t 


upon an indictment or appeal, whether for tpatf&n or 
felony, or a crime of an inferior nature, committed in a 
different county from that wherein the court fits, may be 
tried in the proper county by writ of Nifiprius: But as 
the King is not expreily named in this fiatute; and it is 
a general rule, that he Jhali net be bound, except named, it 
is feid where the King is party, a Nif prius ought not to 
be granted, without his fpecial warrant, or the affent of 
his attorney 3 tho? the court may grant it in appeals in 
the feme manner ns any other actions, a Jnft, 424. 4 
Infl. 160. t)jm 4b- a $ia*wk, P, C. 411. 

Juffiees of Nifi prim have power to record nonfuits and 
delault# in, the country at the days affigned; and are to 
report them at the bench, ift. And are to hearand de¬ 
termine conspiracy, confederacy, champerty, Idc* by iz 
&d< $* e, 4# s ^ Edi 3* c, 11. Nifi print fhall be granted 
inattaihts? but that which caimotbe determined before 
the juflices upon the Nifi print, (hall be adjourned to the 
bench whme tbey te jufticcs; And the juftices before 
whom inq 4 fixfon«, jnqueffs, and jurie#, fhall be taken by 
the King's writ niNtfiprins, are impowered to give judg¬ 
ment in felony and treafoh, and to 1 award execution 
by Rom of their judgnfeat. Scat. 5 Ed, 3. 14&*. 6. 

if. I* v 1 !; d, { ' ■ 

jufffces of Nifi prius have 
not ‘ 'ppw«i" of - imrnmmMg felony, without 

for that purpofs 1 : and by virtue of the 
wa ly tey have authority to detenr- 

4 own to be dried befor- 
on Removal of the indictments, they 
an^jikdgfliieftt as if jofoces of gad- 

. ,/^lws^hSef Mlfc$ utf t]w Wings Mmh - Chief Juftice of 1 
ibe^jinWe P^w^ and ChSef BaiOn Of the ff^%v#r, and 
«ate«r abfencO‘lfofof.^teda«f the judlfts, ■&*, m joffkea 
eA Hid /r/<tf for life county of mdAefex, (hall try caufes 
af'• iffpes jtecd jn J. X, and 

44 dtft which<w formerly only triable 

ai''baa»- : ^ >'theifeyfe" #nt^ srAimtfte■'=teter* eachtem. 

v.te4te rime ni enlaig«ed to dght days 


dmrijoen^ of feffe 
try- sffbe»»v6f«. 
s^ intheal^eaifed 


'aity^tmo'jdlgO'Or baron 
mv th# teitte 18 Ite 
officers* 
^gpyo^caidancei ^r. 
i^suriaigedlt^foiineen 
i«s 

i f te the^ssraivicy, is 
tecottiaabove .will 
f W»g 


■ ■ W&mm* -pfe#fo« mtfndedi : Waufe 

'..aad^otw ^rdssiff’eeuintba of 

Mivicote 4 life' 
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izT^fBhdmi an : hedge, an<Trtis thrown 
4fee, : ms>4‘ '^wfecr^ 
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di& of #Kyfe or a jury* by whom; if the f^ighboUrifig 

• vills will not iudift fucb u are guilty, they i\ .11 be dit- 

trained to make again the hedge or ditch at their own 
cofts, and to anfwer damages. % foJL 4^6. And the 
No&anur writ thereupon is direflted iO rh" IhcriiF of the 
county, commanding him by the. oath Pro farm & hp&tfa 
um kominum com* pratdiiP inquirer* qui naUfu&>rej " pads 
Dm* Regis perfurbateres apud> Srpesid FoJTaia A, B* 

ibidem per ipfum nuper levat* NosdHuter aut tali temper* q*4 
fafta corum feiri non ertdehant proftrasuer t ad dampimm 
pr*d* A. B. centra patem Dm f Regie, And on 
the return of this, writ, by the* fheritf, that the, fame is 
found by inquifidon, and the jury are ignorant who did 
it; the return bping filed in the Crown Office* • thfttfe gd*i;. 
out a writ of inquiry of damages, and a Dikringtt totha - 
iheriff to diftrain propinfuae.pm*otas/epei & Petfwafpnfatf 
(ircumadjacentu fipes, CSfo preftrau Umre aid, fatjbe [Jap* 
prepries, apd alfo to jwftore die damages, ..fcfetf 

The circumadjacent villi: intended-^-i^v^^te^ aeeJ 
the contiguous Wits round elm placer aadifthey *re 00td 
contiguous, drey arenor guilty* andmaypltfadfq; Andff 
when othmvvills near ofasgreatvaluc* hy$Rm&roriwg- 
ligence of the tariff are >td>t 

plead *rc tenants do, 1 where allarenot fummi^edi., Af>. co'i 
the pleadings to this writ* 

#tan there ought to be,**}, 
tioc deny the fa#, or edafa^iaod a^ 
were but {mail ; Ml'Usn^ tkm jjmt iftt^ 

‘**+4 *no the, 0am found, oruhy odwr; v j L 
admit ;\ hr may tdeadNotgti*lt^|A mj 
matter which null be 

tion. t LiU. Mr*:ztj * : ' : *, _. ? ^ ^.f-A 

• * Here if tlm \dlis tepiiir, 

to the value of the rewdra t ^ r . 

there <0 have 4 iq»aifed y it 6ughfcfo$«M 
trial of thtqsmtim 
ought only mWconfidew^ Hr* 
defence for the^yeral 

and if they a0Sti^-ag^)aiKb,'v . .... , 

charges* «a in a &}t: n&in&tmkKndrfd* 

******* 

remedy. 

The writ of Neganieri 
the proftrationasi 
out of Coihmcmst; 
will not JfeV- 4 h$ tk«# 

(which dw courtis ^ 

wbfohSir Mdsah'ii 

iti fife.' 
t rtke -w&l 

' *•* 


aeSdd 

sm : M 




i v. 
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tj*e plaintiff: This was held erroneous f;lbr Aft plaintiff, 
ought alfo to be amftited, 8. Rep. $£ f ?. 

Where there are two defendants, in& one pleads Hot 
priUy* and the other another plea; if oh dftfottrrier tyere 
is judgment for the plaintiff againff one on the demurrer# 
: %xAbr*afk prqfipi for the other, there itought to, 

/a# die, or it is ill; and the entry of ^ufdeat Jf£e 
w w, difchargc to the defendant. Cro* Jat* 439;/ 

*8jO. ' 1 i , 

Ip hh»a^son brought; a^finff thru perfons* one of them, 
pleads thfti general tffue* and the others fpecially ; thf 
plaintiff demurs on the fpeciaj plea, and tries the genera! 
,iSu4 eowibfcfch* hath a venfltA and judgment3 but be* 
fere judgmestt on the demurrer he enters a nolle profoqM 
•as;tO'rtse.d^(iarrcr 2 audit was adjudged that if. the W/^ 
'ftoftqntti hsd'b^eo entered before verdidt and judgment, it 
Mdifchargpd Ae whole a£tion 5 baint in. nature if® rehaft. 
eu km *e ifa fakers $0 alfo if judgment had. been 
;«g*fofb all th&: defeiMhmts f and the plaintiff had eo- 
*faie ffadfapfa- f»r two $ for nonfuit or releafc, 
tor other, difithirge of onc, dijUmaps the ref * ftob/ 
i?0. . ' - ■ ■ "/ ‘ , 

■ Not guilty 

;the nthfti juflaBedi and hfajt iffues being, found for the' 

Joiboe awtefTeci s thid 
and took 


Aft. other for dfam&qps, found againtfC 
b g., upon whufo it wiw' inflated on for! 
of n nUkt 
to 

ifolute releaie, Out as it were an agree* 
vpdi! .not ptoceei againft Ae one 1 
^ ^ he mayftopeed } agttihft Ae 
"■ ^ there may bp pro- 

^gainftAeoAer. 
{ haal^^he|jC% 

icannp^jominA 

,W 4 swfimvft or releafos 
y „ t „ f ,- Bnfttsn ; % 4 * ,! ’ 

'C?Ptwi» "H 

—-betw«»ilie.|nrtie«. 
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NON NON 

fubfemnt to the nominator, being contrary to his dignity, A r . B. The commencement of 'the a&ion Is a&ual 
Hugh’s Barf. Law 76, 77. Right of nomination maybe taking out of the plaintiff's writ. And the computation 
forfeited to the crown as well as prefentation ) where the is to be up to that day, thq'in vacation, and not to the 
nominator corruptly agrees to nominate within the ftatute of tefte of the writ only* 

Simony, c5r. fthotMCUfttt, Is an ortVifllon or negleft of one that claims 

Fomina SJHlnrum. Ed*w. 2. fent his letters to every not within the time limited by law, as within a year and 
iheriffin England, requiring an exalt account and return a day, where continual claim ought to be made ; or in five 
into the Exchequer of the names of all the milages, and years after a^w levied, f$c. By which a man may be 
pofFeiTors thereofin every county ; which being done ac- barred of his right of entry, St at. 4 //. 7. c. 24. 3 a if, 
cordingly, the returns of the (herifFs all joined together are 8. e. 33. See Claim* 

called Nomina ViUarum, ftill remaining in the Exchequer . fftmi COtnpw mentis, Is where a perfon is not of found 

Anno 9 Ed, 2. * 1 mind, memory, and uoderftawding. And there arc four 

4 $omine #©«», A penalty incurred for not paying forts of Non composmeHtis. ifi, An ideot, or natural fool, 
rent, 6 tc. at the day appointed by the leafe or agreement idly, A madman, or one who wss ofmemory, but 
for payment # thereof. 2 Lill. ill. If rent is reserved, hath loAhis unde/ftandingby ficknefs, accident or misfor- 
and there is a* nomine peenee on the non-payment ©fit, and tune. 3$*, A launatick, fometimes of /me memory^ 
the rent be behind and unpaid, there muft be an aftaal* at other timet no*fo. 4 thfy, A drunkard who de¬ 
demand thereof made, before the grantee of the rent Can privet him fell of Hit memory and undemanding for a 
diftrain for it; the nomine pan* being of the fame nature time. But tho* a drunken perfon is Nm compos mentis, it 
as the rent, and ifluing out of the land out of which the ihall give xu> privilege or benefit to him; as to a#s done, 
rent doth iffue. Hob. $2, 133. And where a rent-charge 6V. And hit drunkcimefs fibaU not extenuate, but rather 
was granted for years, with a nomine poetue and claufe of aggravate his offence, as well touching bis lifea* his lands 
diftreft, if it was not paid on the day j on thereat** be- or goods. 1 hfi. 164* 4 Rep* 125, . 
ing behind, and the term expired, the court wat moved A deedoffeoffment, grant, Uft. made by a perfon JVw* 
that the grantee might diftrain for the nomine pome 3 but compos mmhb vohtable 3 bis heir as privy in blood, may 
it was held that he could not, feecanfc fiieW thedifi&iHty of hit anceftor, -and avoid hi* grants j 

e nded on the rent and the diftrCfs was gbnft for r that, and and bis eaftmot*, asprtvics in representation may 

conference for the other* 2 Nil/* 1 s8a. See do the forth the infirmity of the teftator 

fiat. 8 Ann. c. 17. fe ■■ I * ‘ ! \ &7>. i26* Where a perfw of/ene mo* 

When any fum nomine pmk is p be forfeited for «Mr*> «J^, boOcuUes Men compet mentis, and afterwards alien* 
payment of the rent at; foe time, tic* thedemand of the if bibb found Non compos, and chat 

rent ought to be preciJWy 0 rbr Aj|, In refoeft of the pefe b^Ml^nfieded, 1 thft King may proreft him, and take the 
nalty: And debt will not lie On I nomne peon*, without prem lands, t&e* to maintain him and his family, 
a demand. 7 Rep* 28. Ore- 2 ®*. 383; Style 4. tlf 4 Ap tf yfe And ho tyfco hath the cuftodyofa man of 
there is a nomine paen*, ofTudh a fom for every dayafter mm jam memory is accountable as bailiff to the Non 
rent becomes due, it has been* a queftion whether tfafys 'mapm* < m adminiftrators, Mid. A man Non 

snuft be *- demand for every dayf« nomine peonw, 6t doe Mnp** mends pmfbdt lofo his life for felony or mur- 
dernand for many days t Apd if the better Opinion it forhe mm^ ^geSjtylqf murder. $ Rep* ^*4. 3 J*fi; 
hath been holden, that ffirPrydem there* ought to he wants diferetioh or utiderftand- 

mand; and that one willnot be fofficientfor the whole: mg. Ibis imf omptoal hurt to, or ttcfpaft againft an- 
But where a mttimfm* rf 4© s. ‘ere* lifoftdd St other % U mf bu by *&fonv't 9 m&mt damages, 

proximo the feaft-day on which die rent Ought t 6 be ■Mi, ’««, d* ' 1 , 1 / *147* i', - I, H&wk, R• ■ C. - a. Vida 

it was adjudged^ that &«*wasMm-;. 1 -'Vfefe,? ; "‘-’V;. 
caufe the word proximo mu ft relate to the mf next % fUk'-, t ■■ |M| EMx . r and 13 Car . al¬ 
lowing the rent day; fo likewHewhcn <he mt&ttom ^ Player, and 

and unpaid at the next rent'dUy after that; ahdifo'biitt; mop ton/krming thereto 

Palm. 207. 1 Nelfi 1182. An afiignce' li 1 dtasguttfle : ■ JUo-„.Sfivmw.■ . / And it 

with a nomine patnee incurred after the affignmeht#, but bftt Iiei ;U; 4 Ile 4 f/s^/r^ !%i»sd' for net eon* 

before. Moor 357. 2 lill. Ahr . 221. - Tho’ forfeiture tliis government, 

is mentioned to be nomine peenee, ofo not paying oft 4 Mm '*#$•'A be'punilhed Af 

lateral fum ; it is no nomine poem*, if it be not ofimjulfdnfi^it, pnd fo'fobnhtln tbree/mon^ abjure 
Luton. 1156. 

Is an exception taken againft the pudn- fo'ime^pehliiy.df.tea pound* 

Sirin a caufe uponwhy hecxnnot 44 .Iksahk^oft ^ittgAt 

commence any fuit in 4 ste"i. as jrmmnnire, ht-Cnx.^0. 

excommunication , tfic* F. ST. J,» 3J» dj* •‘Vide w pifik* , to' cbm* five'm^es.ofh, ! eoipp-* 

hilitm ‘ ' '? S ’V ,J • • , ' > ‘tnjtyki,-’ "faff.' \ j¥\ Curt- *■'»3..-Mf! fe&AA 

Am *.9 UfHw. 

thofe who were 1^ - 

were claimed in rim of land feW|te r ' afeBfc- /’ Re- 

ninth pan of moveablogoftdl^ dfoii'fiffll l 

the death of perfons in their jfiMi ito' , 20btm■ pefyd* 

agium ; and claimed on pretence -of beMg' : diSl^Wft»%f:JAwie* ;Td^don : t»,'fhe 
pious ufes. Blount. * ' J ' /s ' '»*• few -&■*«: g-i :>#- 

Jtoiunge, In general underft*ndiftgls ; *^^^ their 

a perfon 9 s being under the age of tki 'Scftfo* ' 4 m 

inafpecial fenfo, where ohe is under mi: *. 38* ■ Fenatemt 
ruge, (sTc. ‘ 

A plea in petfonat a^vw^^rPl 

man denies any proml/e made, tAcr ''Smt'AfinMfit. % JtmM P Muni. *•/, -If/. Rems && 

0m MBukpBt infra ftp fmloe..' 
ant by virtue of the'ftatute w/RmibftSimtts,V21' Jit* 

e. 16. pleads that 'he did not umfoxtHm or prttaif* wtd% imkpbft |^fore)pal|S^ .by the member* 

fix years before'the cornmencemmitof the uBAem^XAA 'W.pyWpp ^ 

plea ofNonueemdle hfia/P[epm% pleaded by^rime At Aptn WAwfitfm ^ who ^U fotikia 

the fame ftatute. Tin left x pfCa is proper wnere the - ;, v ^ 1 ■“ 

cau> of*aiondto& at the 'time Of'the promifo : > a pldadf *SPof^ffiy ^ uny'fltoi 

made, as in the eafo'ftf'a Mm, p^aUe at fome tifoe; ten 

ipecificd, but fuhfcqueht totheftate# *; J 




„ Xon NON 

^Olt DatttllfffcatttU, 1 $ a plea to an adtion of debt upon The defendant pleads StyodfaSum pr*di&. was made 
a bond, with condition to faye the plaintiff harmiefc. % and delivered without a date, and that the plaintiff put a 
till Abr. 2 24. If the condition of a bond be to fave date to it, and fo Non eft faQum; this was held naught up- 
harmless only, Non damificatusgepernUy is a good plea $ on a demurrer, for the defendant confeflbs the deed, by 
but if it be to dift barge the plaintiff, tec. then the manner (tying fadtum pradi&. and afterwards denies it; tho’ he 
efthe di/cbarge is to be jhrwn. i Leon, 72. When one might have faid generally. Non eft fa&um. Cm Eli*. 
pleads a difcharge, and that he laved another harmlefs, 800, Where two are jointly bound in a bond, and an 
he ought to Jbew hew he did it, that the court may judge action is brought on it againft one only, he cannot plead 
thereof; Tho* a defendant may plead Non damniftcatus, Non efifa&um, or demur in that cafe ; but may have his 
without lliewing it: becaufe he pleads in the negative* plearn abatement of die writ, 5 Rep. 119. None but 
and then the other pirty flwll fhew damnification* Cro. the party, his heirs, executors, tec. can plead Non eft 
Jac. 363. 2 Rep. 3,. 4. March 121. It has been ad- faSlum. Lutw. 662. Fora ftranger to the deed cannot 
judged, where a condition of a bond is to fave harmlefs plead a fpecial Non eft faSm ; but mult fay Nothing 
from all fuits in general. Non damnific atm maybe plead- paged by the deed f Roll, 188. See Com . Dig. 5 A', 
•ed; and if it is in a particular fair or thing, there the 222, 223. 

defendant muft fet forth how he hath faved harmlefs and Jftotl eft Jubetitub, The iheriff’s return to a writ, 
difeharged ; but where a fuit is upon a counter-bond, when the defendant is Not to be found in his Bailiwick . 
the plea of Non damniftcatus is good, 3, B. JR. 5 And there is a return that the plaintiff Non ihvenit plegium. 

Mod. 243. , .on original writs. Shop, Epit. 1120. 

j&on IDectmanbo. A cuftom or preferiptfon : De Non jftonfeafance. An offence of omiflion of what ought to 
iecimando is to be difeharged of all tithes, tec. See Modus be dbne $ as in not coming to church, tec. which need 
Decimandi. not be ailedged in any certain place; for generally fpeak- 

1*011 SDfftringenbO, A writ not to diftrain, ufed in ing it is not committed any whew; But nonfea/an.emM 
divers cafes. Table of Beg. of Writs. ,■ not make a man a trefpaffer, tec. 1 Hawk. 13. Hob. 

iSotiCOr {nonce) of every month is, the foventh day of 251. 8 Rep. 146. , 

March, May, July , and O^obtr $ and the fifth day of all Jfton implacitanno alfqtttm be Irfbero Cenemento 
the other months. By the Roman aocount the nones in the flint A writ to prohibit bailiffs, ter., from dif- 

*' ufore-mentioned months are the fix days next following training or impleading any man touching bis freehold; 
the firft day, or the calends ; and of others the four days without the Ring’s writ, Reg. Qrig. 171. 
next after the firft, according to thefe varies, Mm iftturouttettOo, quaubo $|«ectpc in Ca* 

pfft fubbeie btlpctratur, Was a writ dire&ed to the juf- 
Sex Nonas Majus, O&obcr, Julius te Mars, * tices of the B*n*&, or in Eyre, commanding them not to 
Quatuor at reiiqui, tea giveeme* who had, under colour of in titling the King to 

land* te(+ as holding of him in capite, deceitfully obtained 
Tho’ the lift of thefe days is properly called Nonet t for the the writ called Rrmtipe in Capite, any benefit thereof, but 
o.thcrs are reckoned backwardsas diftant fromthem, and to put him to bit writ, of right, Reg. Orlg. 4, This 
accounted the third, fourth* or fifth nones tey. And writ having dependance on the court of Wards, fince taken 
nones had their name from their beginning dm w0h day aw*y, is now difufed* 

before the ides. See Ides. ; jponfofo)*, Are perfont who refufc to take the oafhk 

jftutt eftCtilpatrilf 5, Or Non Cul, Is the general plea, tpgavetnmenc, who are liable to certain penalties; and 
to an adion of trejpeft, whereby dm defondant ahfoltrtely for a third offence to abjure the realm* by 13 te 14 Car ; 
denies the fad charged on himJw the plaintiff ; Whereas ;a 1. Paribus, vkars, tea are to take the oaths, and 
in other fpecial pleas, the defoliant admit3thefo$ to be ghee their affent to the declaration 14 Car . 2. r. 4, or 
done, but alledges fome reaja^s udiy ho^^^ipt^ht do tboy ihall not preach, under the penalty of 40/, tec. 
it. And as the plea of Nontulp, is Beat, 17 Car. 2. c. 2, Ecclefiaftical perlbns not taking 

adtioift of trelpn&r being aftfotys,^the oaths on the revolution, were rendered incapable to 
cured; fo it is iifcewife 111 al} wpwfodi: Jfofci their livings 1 but the King was impowered to grant 

either at the fuit of the King or any other, #iefe;'dmder f t wdiof the mwuriug clergy as he thought fir, not above 
Febdant denies thecrimc fur wkfoh he fobroughtto triak allowance out of their ccefefiaftical benefices 

S.P.C. lib* 2* r. ffg. . /. . ^ for their fubfiffeisce, not exceeding a third part; 1 W.te 

* jftun eft Jfafhwit, A plea A& #dion is Af. fejfi 1, e. 8. Perfont refuiing the oaths, ihall incur, 

upon a bond, or any other' $eed^ abdthe defendant de- forfeit, andibffbr the penalties inflided on Popiih recu- 
nieth that to be bis deed wnbi^#:;ht Brake, fonts, and tha oourt of Exchequer may iffue out procefs 

In every cafe where a bend *t may agabff«lh|drlands, tec* 7 te $ IP. $. c. 27. See the 

plead If on ejtfa&um s But wh 0 % It^dable only^ flat* l a 55. and Oaths. 
hemuft&ew the fpecial and concludejudgment 5 ,:, . Wftualfol, Is a writ to jufticeS 

Si aBio, tet* 2LUL l^.< •' ; rt;^ ' Whether the magiflrates of fuch a 

This plea is good in qur dd fi^ jrsdirals in graft, at by retail; during the 

aty was not executed* • ;,Vin office, which is contrary to an an- 

Or, executed ^ but and tb punilh them if they do* Reg. Orig, 

default ofisdpiteBy -rj^ > • 

covert, tec. he 0ay plead a ghm l^eUSanbb, A writ that lies fot a perfon who is 

It ought,ib obnolude fo the couhtrybttUf W;|wh«'; 'moleffed contrary to the King’s protection granted him. 
# tiff pleadf (y ^‘ ifo dm'mattur^jt^ ';| l ; of184, - . 

Salk. 274. 'Ko ** Claufe frequent 

A Nto tfgMm&xto the ; in founfob and; Jettera patenn ana fo a licence from the 

dents, which «ptw MneftfaBum genatpfjyj*, wift %^pbxi King to do a thing Which «* the Common law might be 
the jpliuiiriE ifid* jCegf>itS. ’ >‘y-* lawfoUydouej ^by^^ad of parliament, 

If a deed 'fo'tffed p a xnaforial part, bf which it becomes cannot be doifo without foch Ucence* rough. 347. Plowd. 
void^ 'the, it may.ptatd Non eft fo&am* 501, ' I* fo'-oiriabed’ w%lm fkmw of a R* 3, 14 h\ 3. 

and giye;>p^pf^br ^'JfjSlence; bfoattfe it war not his and 13 & i.ti|itt‘the King’s pardon of notorious felonies, 
deed ft* ifo y i jlep, Uyifoonldiipihlfffninted, aldfof? with the words Non ob± 

A bond was • the roth» andfo fot forth ftAem^w^kkg^^tt patents'of pardon of fuch offences, 

in theplaintiff’sdeclaratipitithe defendant pleaded Non eft djfM and notwithstanding 

failrn, and tho^i| ^ found that it was not delivered 'mny:,|pPifo |he fame, jenk. Cent . 308. The 

till the eighteenth* iffdf being upon aNon eft f* 3 ?m* ' all grants of the Queen by 

it appeared to f>t w'fo faid the defendant letter#/'pa^^^atiy, honours, caftJcs manors, lands, 

ml|ht have helped’hlfoW pleading fpbciplly. 4 ‘Cm ; fonenrea%;i!m^'"' hod that they foould ftand and be good in 

Jac, lad. / fow agUinft .foe Queen, her heirs and fucceffors. Non 

obftauH any mif naming, mif-recital, want of certainty, 
7 X Ending 





NON 


NON 


finding offices or inquifitions, livery of feifin, (Sc, By | 
ix. Car. 2. r. ii. it w»s declared, that all grants of pen- 
fions, and every Non obfiante therein containe , 

ihould be void. And the . W. & M. f. *. m»k« *£*■ 
fations, Non objlante to flatutes, void; nnlrfs allowed 
therein. See Diffen/ations and Grants of the King. Ana 
Slack. Com, I 342. * C. 273, 4 C. 394. 

ijion omlttns, Is a writ direflcd to the ftienff, where 
the bailiff of a liberty or franchif, who hath the return of 
writs refufes or neglcfls to ferve a procefs, for the flienff 
to enter into the franchife and execute the King s procefs 

hi m fell', or by his officer: Before this writ is granted, the 

fheriff ought to return, that he hath fent the bailiff, and 
that he hath not fcrved the writ j but for difpatch, the 
ufual praflice is to fend a Non omittas with a tafias or lati¬ 
tat. F. N. B. 68, 14- * In(l 453 - 
that he fent the procefs to the bailiff of a liberty, who hath 
given him no anfwer j a Non omittas fhall be awarded to 
the fheriff: And if he returns that he fent the P roce,s ‘° 
fuch bailiff, who bath returned a ccfs tortus, or fnch like 
matter; and the bmliff bring not in the body, or money, 
tec. at the dav, the bailiff fhall be amerced, and a writ 
iflac to the fheriff to diftrain the bailiff to bring in the 
body. 2 Hawk. 143. Writs of tafias iislagatum, and of 
Q,o minus out of the Exchequer, and it is faid all. write 
whatlocver at the King’s fuit, are of the fame^effett as a 
Non omittas ; and the fheriff m.yby virtue of them enter 
into a liberty and execute them, 2 LiU. Abr. 329. A He 
Rer of irJts mentions three forts of thlrwnt, which was 
•i/enrio prevent liberties bring jffwileged to hinder or 

delay the general execation of juftite: and the claufeof 

the L Pittas is, food non omittas, fjof ter abjuam Ubn- 
iatsm fnsiz. of the liberty to which the iheriff hath made 
ft mandtwi ballivo, qni nullum dedit refpenfum) quin m earn 

^on ptcWtt T<,non A fln>'isl) h defined to be Jefalta foft 
it fait ami and in Hsngbam Magna, cap. 8. it is laid, that 
the defendant is to replevy his lands fcized by the Kmg 
within fifteen day.; and if he neglea,, then arthe^ 
fiance of the plaintiff at the next court day, he fhall lofe 
5 * fiftfin Sent ter itfaltam toft itfaltam : but by ftatute 
it'was emitted, that none fhould lofe his land, becaufe of 
non-fkvin, i, where the land was not replevied in due 

tit "ifton 9 powtvbfe in'»ffiaB« SuratlB, Is a*rit granted 
for freeing and difeharging perforn from ferving on affifos 
j at>< j w hct» one hath a charter of exemption, he 

mt'foe ihe foeriff for returning him. Jhi. wru .. 
founded on the Seat, of Wefim. a. r. ,S. And A*** 
Jrticuli fufer Charms. taf. 9 . F. N. B. 165. * »nft. 

'*ko 4 n wccc®ent» ab IRege fnconfirtto. A 

wi?to Hop the trial of « canfe appertaining to one who 
H in the King’s fervice, lift, until the King’s pleaforebe 

f * fton© 0 ^’ » • P^nkiffrin 

anfcfdmh nofdeclare agaihft thedeftntotwitlw, 
reafonable time, a rule *»r be 

the defendant’s attorney to dcclaro I * ”* 

+rof &c. P rati if. Solic.222. And a plain tiff miy ? n 
t TiZtstrof. againft one defendant, where there are wo 
who fever in their pleas, before thp ? 

fent down by Nififrius to be tried at the , 

faid there cannot be a rnnjrof. on a tnal a t 
, S„lk. 246. Tho’ in attion agwft -femri defendant*, 
it has been ruled otherwife. 2 Salk. 
have been frequent on informations (but never UpOfiin 
dittments, till the reign of Charles Hi 1 M* See Nolls 

applied to rMcfilritstaJ ferfiv 
who are not rtfident, but wilfully #bfcnt theafelves for the 
foace of one month together, or two month* at foverrf 
times in one year, from their dignities or benefices, which 
i liabtffto penalties, by the ftatute againft non rtfidents. 

, H R r 1 1 . But chaplains to the King, or other gnat 
8 V,' ’ nl-ntioned in this ftatute, and the 25 H- 8 . t. 16. 
l Zy In non-rsf stone on their livings; for they are exeufed 
xnay oe no y * attend tnofe who retain them . 

but if a biihop hold a deanery, parfonage, (Sc ,n comma,- 


dam with his bilhoprick, he is punifliable by 21 H. g# 
for mn-refidente on the fame. Aim where biihops arc non - 
rtfident on their bifliopricks, they are liable to ecclcfi- 
atlical cenfure; and the King may lffue a mandatory writ 
for their attendance thereon, and compel them to it by** 
feiztng their temporalties, a remarkable precedent where¬ 
of we have in the cafe of the bifoop of Hereford, 9 in the 
reign of Hen. III. 2 In ft. 625. See Rtfidente. 

j&on fteftfeemia p^o CUricfd ttestfs. As a writ di- 
rented to the biftiop, charging him not to moleft a clerk, 
employed in the King's fervice, by reafon of his non- 
refidence j in which cafe he is to be difeharged. Reg* 
Orig. 58, 

jpotl fane (Non fun* Memorial Is ufed 19 

law for an exception to an declared to be done bv 
another, whereon the plaintiff in any* a&ion grounds his 
plaint j and theeffeft of it is, that the party who did that 
adl, was not well in his fenfes when he did it, or when he 
made his laft will and teftament. Nt<u) Rook Entries . 
And fane memory for the making of a will is not always 
where the teftator can anfwer Yes or No, or in feme things 
with fenfe ; but he ought to have judgment to dtfeern , and 
be of ptrfefi memory , or the will fhall be void. Moor, c. 
1051. See Non compos Mentis. 

JUmtCenfe* Where a matter fet forth is gramma¬ 
tically right, but abfurd in the fenfe and unintelligible, 
fome words Cannot be rejetted to make fenfe of the ., 
reft, but muft. be taken as they are; for there is no¬ 
thing fo abfurd but what by. rejefting may be made 
fenfe; but where a matter is nonfenfe by being con¬ 
tradictory and repugnant to fomewhat precedent, there 
the precedent matter which is fenfe fhall not be de¬ 
feated by the repugnancy which follows, but that 
which is contradictory (hall be rejected; as in eject¬ 
ment where the declaration is of a demife the 2d of fa- 
nuary , and that the defendant poftta, ftilicet the lit of 
January, ejected him; here the fiilket may be rejected 
as being ezprefty’contrary to the poftea, and the prece¬ 
dent matters per Holt Ch\ J. 1 Salk. 324. ffr/n. tAnn, 

R. R. ffyat v. Aland. —-but per Powell J. Words un- 
neceffary might in conftruCtion be omitted or rejected, 
tho* they are not repugnant or contradictory, but in cm- 
teris omsdhus agreed with the Ch* j. Ibid. See Mifiaktm 
tmi pectmiimt, ah guattt citrfctio tnuicta- 

tur fm ttOft tCftbetltia, Is a writ prohibiting an ordi¬ 
nary to.take a pecupiary mnlCt, impofed upon a clerk of 
the King*« for non-refidency. Ret. of Writs* fol 59. 

{non eft projecutus* pr.) Is a renunciation 
of the fuit by the plaintiff or demandant, moft commonly, 
upon the difeovery of fome error or defeCt, when the 
matter is fo far proceeded in, as the ^ury is ready at the 
bar to deliver their verdiCl. The Civilians term it Litis 
rAmmatimm, Cowell. 

Where plaintiff is demanded and doth not appear, he 
is faid-to be nonfuu; this ufually happens, where upon 
trial, and when the jury are ready to give their verdiA, 
the plaintiff difeovers fome error or defect in the pro¬ 
ceedings, or. is unable tp gfovt * material point, 
and thereupon the plaintiff may be demanded,, (as he 
muft be) his default is wcorited by the fecoadary, and 
the entry is fa titiferite>e 4 w fmu ytsm pr^fiems efi breve 
fuum-r npon which defendant recovterf Ji«s cofts againft 
him? but this ariftng froift feme fuppofed wegAed or over- 
ffght, rite pfeintift; except in fome particular cafes, is 
hot barred from ehmmencin^n new a^on. For the 
form of the entry, fee iij. 2 Lien. 177. 

4 J&& 36 * a $&tk, 456. 1 

Where a plaintiff is nonfefe, "if he-will mb' proceed 
in the feme dfttfe, he m^ft ^ Jh a erw declaration 5 for 
by being noiifuit, it fehlibn intended v thpt he had n6 
fyci caufe of fuit as he deo^rpcin, fo that jlecjai ation is 
and he hath bo day th cptfn. 2 lit ; ^rp. 2 31. 3 
Rfa Ahr> #79' ' ’ 


'nip i ' ■■ , * 

■'ij Wh map he norfuit; fa what t0h»* and at what 
tfaiHherp may he duenfmt. ' 
i z.i Hfad far the wfait of one* JhaH he the uenfnit of *n- 
Jbet' fund'how f&r a not fuit for part of the thing in de¬ 
mand fisalt be a nOnfuit for the whole. 

3 - Of 
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3. Of the ejft£t of a noifuit; and of its Sting a tempo¬ 
rary bar* 

1. Who may be nonfuit ; in What actions , and at what 
time there may be a nonfuit. 

It is agreed, that the King being in fuppofition of law 
always prefent in court, cannot be rioniiiit in any in¬ 
formation or aftion wherein he is foie plaintiff; but it is 
held, that any informer qui tam, or plaintiff in a popular 
aftion, may be nonfuit, as well in refpeft of the King as 
ofhimfeit. Bro. Nonfuit 68. Co, Lit, I39. b . z Sell. 
Abr. 131. 

If an infant bring an affife by guardian, altho 9 the in¬ 
fant difavow the fuit in proper perfon, yet no nonfuit 
ifiall be awarded* 39 AJf. pi. 1. t Roll. Abr. 130* 
S. C. 

Where an executor need not name himfelf executor, 
he ihall pay cofts upon a nonfuit, and the naming him- 
fclf executor ihall not exempt him from it. 6 Mod. 
181. 

If an attorney of the Common Pleas fues an action 
there, he ihall not be demanded, becaufe he is fuppofed 
always prefent aiding the court. 2 H. 6. 44 b. r Roll. 
Abr. 581. S.C. 

A perfon may be nonfuit in a Writ of error, a Roll. 
Abr . 130. 1 Sid. 255. S. P. 

A perfon may be nonfuit in a wrirof falfc judgment. 
~\o H. 6 . 18 .b. zRoU.Abr. 130. S.C. 

One cannot be nonfuit in an aftion in which he is not 
an a&or or demandant; and tho 9 he afterwards becomes 
an aftoir, yet not being originally io, he cannot be nonfoit 
as an avowant; fo of garniihees who become aftors, but 
were not fo originally. 22 Ed. 4. 10. 

So if a perfon outlawed hath a charter of pardon, and 
fues a f ire facias againft the party, tho 9 hereby he is an 
aftor, yet he cannot be nonfuit. 2 Roll, Abr. 130. 

So if a man iraverfe an office he cannot be nonfuit, 
altho* he is an after, for he hath no original pending 
againft the King. % Roll. Abr. 130. Dyer 141. pi. 47, 
this is made a quart. , ^ ^ 

But in a petition of light ageing the. King the plaintiff 
may be nonfuit. ti #.4.5 2. ,2 RoU.Abr, *130* , 

So in an audita querela, to avoid a lUtute, the plaintiff 
may be nonfuit, for he is plaintiff in tfck 47 

Ed, 3. 5. b. ■ ■ *. 

If to two nibils returned to a fire facias on a charter 
of pardon, the plaintiff does not appear, he ihall be aon- 
fuitj for the ftatute ordains, that iipdn his appeariog, he 
ought to count again# the defendant. 45 Ed. 3. to. 

At the Como|oo law, upon every continuance, or day 
given over before judgment, the plaintiff w 4 s demaftdablc, 
and upon his non-appearance might hhve been nonfuit. 
Co. Lit. 1394 1 . That if at Common la# he didrtiot like 
the damages given by the jury, he might be nonfuit.: 
5 Mod* 20a. " . v'. 

But now by z Be*. 4. cdp.%. it is, ephfted in the 
words following: < 4 Whereas, upon verdift found before 
any juftke in affife of novel dfjffin, merit d-amefor, or; 
any other, afiipn whatfoever, the parties before this time 
have been, adjourned upon difficulty in law, upon the 
matter fo foiiod j it is ordained and eftybliflied, that ifjfche 
verdift paft againff the plaintiff, the fame plaintiff ihall 
not h« noaftwkd** 1 . • ■■■• 

• ]^fptwith#ndmg .thii ftatute, it hath lien held, that 
the pUintiff may he poafujfpd after a. fpeclal verdift, or 
after a thereon 4 Co. LH. 13$. 

zjon.i* ' 4 k> ijw. 3 tdf* 

Hawk. ACy*jS| 4 *. } 

If there be jidgih^ %«cc©unt, and auditors affigned, 
and there® non m plaintiff Caife 

not be original is 

detriuiined. by th^.;||ag^eu| i rto iM&pdttt.' t Ron. Abr. 
131. §*$ C*» Uf/Mfr:. fe: 'P" , 

Stat, 14 Cep* 2* tap* iy., ^hCi* Jffuc » joined in an 
aftion at law, and . the piaindff Ihall hegleft to bring fuch 
iffue to be tried accomuig tp the coum of the court; it 
fliall be lawful for the judges on ipotioh in open court 
(due notice having been g^n therieof) to give the like 
judgment for defendant in cefes of nonfuit; unlefs the 
1 judge Jhall onnafnabL terms allow further lime for trial of 


NON 

Juch iffue ; and if the plaintiff negleft to try fuch iffue 
within the time allowed; then the judge Ihall give judg¬ 
ment as aforefaid. 

All judgments given by virtue of the aft, to be of the 
like effeft as judgments upon rtonfuit. The defendant 
ihall upon fuch judgment be awarded his cofts, in any 
aftion where he would upon nonfuit be intitled to the 
fame. No indiftment, information, or caufe ihall be 
tried at nifi frius before any judge of affife or nifi print , 
or at the fittings in London or WefiminjUr, where the de¬ 
fendant refides above 40 miles from the faid cities re- 
fpeftively; unlefs notice of trial in writing has been given 
10 days before. In cafe any party ihall have given fuch 
notice of trial; and ihall not afterwards duly countermand 
the fame in writing/*- days before fuch intended trial, every 
fuch party ihall be obliged to pay unto the party to whom 
notice was given, the like cofts as if fuch notice had 
not been countermanded* 

2. How far the nonfuit of one Jhall he the nonfuit of an¬ 
other f and how far a nonfuit of part of the thing in demand 
jhall he a nonfuit of the whole. 

In real or mixt aftions, the nonfuit of one demandant 
is not the nonfuit of both; but he who makes default 
ihall be fummoned and fevered % but regularly in pcrfonal 
aftions, the nonfuit of one is the nonfuit of both. Co. 
Ltt. 139. 2 Inf. 563. 2 Roll, Abr. 132. Several 

cafes to this purpofe. 

But in pcrfonal aftions brought by executors* there 
ihall be fummons and feverance, becaufe the beft (hall 
be taken for the benefit of the dead $ and fo it is in aftion 
of trefpafs, as executors, for goods taken out of their own 
poffeffion. Like law in account, is executors by the 
receipt of their own hands. Co. Lit. 139. a. See Ex¬ 
ecutors. 

In an audita querela concerning the pcrfonal ty, the 
nonfuit of the one is hot the nonfuit of the other; be* 
caufe it goeth by way of difeharge, and freeing them- 
felves, therefore tho default of the One ihall not hurt 
the other. Co* Lit. 139* In an audita querela, fire fa¬ 
cias, attaint, the nonfuit of one ihall not prejudice the 
other* 6 Co. 26. 

In a quid juris ekmat, the nonfuit of the one is the 
nonfuit of both; becaufe the tenant cannot attorn ac¬ 
cording to the grant. Co, Lit. 139.2. 

An appeal againft divers, whether they plead the fame 
Of feveral iffues, it hath been adjudged, that a nonfuit 
againft one; at the trial of any one of the iffues, is a 
nonfuit as to all, becaufe a nonfuit operates in nature as 
a releafc of the whole. Cro. Elite. 460. pi. 6. Dyer 
120. Z Roll. Abr. 133. I Sid. 378. 

A U/itat was food out againft four defendants in tref¬ 
pafs, the plaintiff was nonfuit for want of a declaration; 
and the defendants attorney entered four nonfuits againft 
him; and it Wa# held to be irregular, becaufe tbs trefpafs 
is joini i and the* the plaintiff may count feverally againft 
the defendants*, yet it remains joint till fevered by the 
count. 2 Sail. 435. There is a nonfuit before appear¬ 
ance at the return of the writ, or after appearance at fomc 
day of continuance. Co. Lit, 138. b. 

It is laid down as a general rule, that a nonfuit for part 
is a nonfuit for the whole ; but it hath been held, that if a 
defendant plead to one part, and thereupon iffue is joined, 
and demur to the other; the ’pjMtiff may be nonfuit as tp 
one part, and proceed for the !|$tr r 2 Lee*. 177. Hob. 

If id debt the defendant acknowledges the aftion as to 
art; and joins iffue as to the reftdue* and the plaintiff 
ath judgment fofc thiat which is confeffcd ; but there h a 
cejfat executing of the damages to be affeffed by 
the Jury j if t^jriaifttiff be.non&iced in this iffue, this 
fhjjl be a pO^folt^ ; the damages to be given, becauie 
that fait z Roll* Abr. 134. 

- .If .liaKeil.. $#ije -defendant pleads, that as totfomc of 

,the.gOonS^hejf--fixed to his freehold, as to others that 
he. ffife of the plaintiff, and as to the reft 

t0 . ^e firft, the plaintiff enters non 
mukakwwfffifqai i this amounts only to a retraxit, and 
is itbnfoit; fo as to bar the plaintiff from proceeding 
dn other parts of the plea, on the rule, that a non- 
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fuit for part is a nonfuit for the whole. % Lion. 177. 
Sir John Sands V. Pafcal Brocas. 

3, Of the effeit of a nonfuit ; and of its Being a temporary 


NOT 


bar . 

A nonfuit, as hath been obferved, is regularly no pe¬ 
remptory bar; but the plaintiff may, not with (landing, 
commence any new a&ion of the fame or like nature; 
but this general rule hath the following exceptions. 

1. It is peremptory in a quart impedit ; and in that 
a&ion a di(continuance is alfo peremptory; and the reafoh 
is, for that the defendant had, by judgment of the court, 
a writ to the bifhop; and the incumbent, that cometh 
in by that writ, (hall never be removed; which is a flat 
bar to that presentation, 

a, Nonfuit in an appeal of murder, rape, robbery, ifc. 
after appearance, is peremptory, and this infavtrem vita\ 
but the nonfuit of the plaintiff* in an appeal is not fuch 
an acquittal, on which the defendant lhall recover da* 
mages again it the abettors, by Wtftm. 2, cap. 12. nnlefs, 
after the nonfuit, he were arraigned at the King’s fuit 
upon the appeal, and acquitted. 

3. $0 if the plaintiff, in an appeal of mayhem, be 
nonfuit after appearance, it is peremptory ; for the words 
therein are felonice mayhemavit. 

4. A nonfuit after appearance is alfo peremptory in a 
nativo habendo, and the nonfuit of one plaintiff in that 
ad ion nonfuits both infavorem liber tat is ; for in a liber sate 
probanda fuch nonfuit is not peremptory, neither is the 
nonfuit of one plaintiff the nonfuit of both. Co* Lit . 
139. a. Cro. E\iz . 881. 

5. Such nonfuit is alfo peremptory in an attaint, but 
a difcontinuancc in an attaint is not; becaufe there is a 
judgment given upon the nonfuit, but not upon the di£ 
continance. Co. Lit. 139. a. 

For more learning on this fubjefl, fee 15 Vin, Abr* tit. 
Nonfuit; and ft Coils, Damages, Procefs. 


lomuit, ana jrt xsauuig«o, a 1 - » . 

Don fum infojtnatue, Is a formal anfwer made of i* - f ' 


notorious fpoil-takers in 1 Northumberland, &c. or jo dices 
of aflife, &c. may tranfport them not to return, 18 Car . 
2, t* 3. The ads for preventing theft and rapine on the 
northern borders lhall be deemed publick ads. 6 Geo. 2. 
r. 37. fe&. 10. 

MO}tl) tCUlen. See Wales* 

jftojtokl). In the city of Norwich, or county of Nor¬ 
folk, no perfons lhall buy any worded yarn fpun there.- 
but fuch as work at it in Norwich , on pain to forfeit 
40 s. for every pound. 33 H. 8, c. 16. The making 
of Norwich fluffs is regulated by flatute, and penalties 
and forfeitures for defaults in making them, are leviable 
by juftices of peace, c. They are to be fealed, and per¬ 
fons having them in their pofTeflion unfealed, other than 
the firft owner fliall forfeit for every piece 40*. St at. 13^ 

14 Car. a. r. 15. All manufacturers of fluffs, not journey¬ 
men, fcfr* may be made freemen of Norwich ; and per¬ 
fons ufing trades not being free, lhall forfeit 10/. a 
month. 9 Geo. 1. c . 9. The eledion of officers, 
in the city of Norwich , how to be made by flatute. See 
3 Geo. 2. c. 8. 

Dote, Slitting or cutting it off, where felony, 22 & 
23 Car. 2. r. t. Set Black. Com. 4 V. 207, 243. 

Dotarp, (Notarias) Is a perfon (ufually a ferivener) 
who takes notes, or makes a Ihort draught of contrads, 
obligations, or other writings and inflruments. St at, 27 
Ed. 3. c. 1. At this time we call him a notary publict, 
who poblkkly atteffs deeds or writing*! to make them 
auchehtickin another country; but principally in bufi- 
''.Utffs' relating to merchants; they make protefts of foreign 
! bills of exchange, l$c. And noting a bill is the notary's ' 
going as a witneft, to take notice of a merchant’s refufal 
to accept or pay the fame. Merck. Di£. 

Dote Of a jfirtfr, Is « brief of the flue made by the 
cbirographer , before it is engrofled. Weft SymB. par. 2, 
Dotes ftomiOtyp, For payment of money* See Bill 


Dot guilt?. Is the general iflue or plea of the defen¬ 
dant in apy criminal adion: and Not guilty is a good if- 
fue in adions of trtfpafs me the cafe , and upon the cafe for 
deceits or wrongs; but not on a promise, &c. Palm* 
393. If one hath cattle of juftification in trefpafs, and 
pleads Nit guilty; he cannot give the fpecial matter in 
evidence, but muff confefs the fad, and plead the (pecial 
matter, *5 Ftp* 119. Vide Non eft Culpabilis. 

Doticc, Is the making fdmething known, that a men 


courfe by an attorney, who is not infiru&ed or informed 
to fay any thing material in defence of hi* client $ by 
which he is deemed to leave it undefended, and fo judg 
ment paffeth againft his client. New Book Entries. 

Don*tenure» Is a plea in bar to a real a&ion, by liv¬ 
ing, that he (the defendant) holdeth not the land men* 
tioned in the plaintiff’s count or declaration, or at leaft; 
fome part thereof. 25 B. 3, c. 16. % Mod. Rep . 2$p. 

And our books mention mu-tenure general and fpecial: , , 

general, where one denies ever to have been tenant of the. was or might be ignorant of before. And it produces di- 
Jand in queffion ; and fpecial is an exception, alledging ,vers effc&s i for by it the party who gives the fame, lhall 
that he was not tenant the day whereon the writ was have fame benefit which otherwife he flioeld not have had: 
purchafed. Weft. SymB . per. 2. When the tenant or de- By‘this means, the party to whom the notice is given, 
fendant pleads non-tenure of the whole, he need not fay jsma^A»bjeftto fomc aftionor charge/thatothcrwife he 
who is tenant; but if hi pleads non-tenure as to pair, he had ,jj$ j>een liable to; and his effate in danger of pre- 
muff fet forth who is the tenant. 1 Mod. 181. Non r judlce. Co.Litt. 309. Notice is required to be given in 
tenure in part, or in the whole is not pleadable after im- many cafes by law, to juftify proceedings Wherje any 
parlance. 3 Lev. 55. !" thing i|to be done or demanded, &f* But none is Bound 

Domterm, (non teminus) Is the vacation between by law to give notice to another peribn of that which 
term and term ; formerly called the time or days of* the fuch other may othfifwife inform ftimfelf, 22 Cat. 
King’s peace. Lamb. Artha yj6. B. R* If one b* bbimd; by ah gwieratly to do 

DoivuCet, CM offices concerning the public^ if caufe a thing to another, he to yhom the promifcjs made muff 
of forfeiture. 9 Rep. 30. And if,one have a franchife, give*notice when ho will have him do it ; L but if hb pro- 
and do net uje it, he fliall forfeit thp fame; which ltkcwife mire that another peribn mall do it; them m to whom the 
may be loft by default, as well a s uon-u/er. Seat. \£tL z*. thing is to be done ss hot obliged to give norice to that * 

9. See Office*. ' *. ^ ^ x ‘ third perfoaW^ 

Doob of ibanb, (mcata terra) In an oW jdeed of sir procure it at his peril, i for ke tne|r ifot kno# that orilhr 
Walter de Vedwardja, twelve acres and a hfif of |and p^fopi. and theire ;ft no pwvtfy-of /ccmtia^Bhriveen them 
were called a nook of land i but the quantity is generally. two, as there is bhtWi^t the otwr two. * Biff. ABr\ 239. 
uncertain, — — Ills q*i tennerint dimidiam yirgatam idrra ^! And in, caffs-of a _,i^enadjudged^thatauftee 

Wnocatam terra:, <vel cottagium de bend$gii tenura* JDngd.. a ppfoby fy fa notice reffijjtte i but it is 

Warwick, pag. 663. ■, ; nqt fh where..damjpf l^yW^be yecovm^l f In which 6afe 

D«to? ^wft North Rty, The, Northern King at Arm, ' thepWtf ti*xk by'the a«ion brought. 1 

mentioned in 14 Car* 2. r. 33. See Herald* i** If to pay lb much to another 

Doifbampttm, Statutes made there. 2 Ed* j. ; for' ^ pCriHs to mke 

building the town, Yt Htn*%* e* 1. 27 Car. 2. i. 1' ' 


Doitblcecb *he county of Gtoucefler, how 


She marriage. Cro: Car. 34, And it is 


intcndlh^t! that when after the marriage the 
founded'and Incorporated, +Jac.i. c* 7. ' ' ‘ of 'the. fhoney,V that notice 

DattbttinBcrteitB .anb &W Counrica, Provlflons iw|e. 'jj$m c *°' 7 *> . 

for preventing theft and rapine ppon the northern borders, v It was held; that if a collateral f hmg is to be done at 
■ r . , t 13 i-f 14 Car. z. c. 22. 29 30 Car. 'or |fter.marriage, there'boiice is |o.be given of it; tho* 

24 Geo. 2. c. 57. Benefit oi clergy taken from when money is to be paid, it is adsbt due to the party by 

4 the 


7 7 t( 

2* C. 
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# tKc marriage, and may be recovered without any notice 
girtn. 2 Buljt. 254* Notice mull be given to an heir 
✓ at law of a condition annexed to his eitate 5 or he is not 
bound to take notice of the condition. 1 Lutw. 809. 

82. 3 Mod. 28. Yet it is faid, that the heir is 

bo Did to take notice of aptovifo in a feoiTnuu ,:.; and this 
difierence has been taken, that where notice is required 
to be given by the original deed or agreement, it is he¬ 
reditary, and descends to the heir ; but if it is collateral 
to the father, it (hall not bind his heir, without exprefs 
notice. Winch 108. 2 Nelf. Abr. it86, 

A man who is a Granger to a deed, that hath an eilate 
by way of remainder, (Ac. lhall not forfeit or determine 
his eftate by virtue of any previfo in fuch deed, unleis he 
liat^ notice of it. 8 Rep. 92. The feoffee of land, 
or bargainee of a reversion, fhall not take advantage of a 
condition, for non-payment of rent referved upon a leafe,' 
on demand nude by them, without notice thereof given 
to the leffee. 9 Rep. 31. if a manor be conveyed or 
granted away, by deed of bargain and fale, tAc. to 
another; the prefent lord mull give notice of it to the 
copyholder, otherwife if he deny to pay his rent, it will 
be no forfeiture. 5 Rep. 13. And copyholders lhall not 
forfeit their cilates for not appearing at the lord’s court, if 
they have no notice of the court, &c. 1 Leon. 104. 

In a covenant to make affurance generally, notice muff 
be given to the party to know what eilate he, would have j 
made to him. Style 61. Where one is bound to another 
to make fuch an affurance as A. B . Qull advife, the obli¬ 
gor is bound to make the affurance, without notice that 
A. B. had advifed it; but if he had been bound to make 
.fuch affurance as the counlel of the obligee Ihould advife, 
notice ought to be given to the obligor, that the counfel 
of the obligee had advifed it. 1 Leon . 105. 

If I am bound to enfeoff fuch perlons as the obligee 
fhould name, he is to give notice of thofe which he names, 
or I am not bound to enfeoff them. 2 Danv. Ahr . 105. 
And if the condition of an obligation be to account be¬ 
fore fuch auditors as the obligee lhall afiign, and the 
^ obligee affigns auditors; he is to give notice thereof to 
the obligor, or he will not be bound to account. Ibid. 
Notice is not to be given fo flriftly upon a covenant, as 
upon a bond \ which is on the point of forfeiture. Cro. 
Jac. 391. If the agreement be, thataperfon lhall pay 
fo much as A. B. hath paid, the defendant is to inquire 
of him, and the plaintiff is not bound to give notice : but 
if the perfon or thing is altogether uncertain, the plaintiff 
to intitle himfelf to an action, mull give notice. Cro . Jac. 
43 2 * 433 * 

If an ad is to be done by a firanger, and not by the 
plaintiff, the cognifance thereof lies as well in the no¬ 
tice of the defendant as of the plaintiff; therefore the 
plaintiff need not lay a notice. Cro . Jac. 492. Cro . 
Car. 132. If a thing lies in the knowledge of the plain¬ 
tiff, there ought to be notice given to the defendant. 
March 156. 4 Mod. 230. And when one may take no¬ 
tice, and not the other; notice is neceffhiy, Latch. 13. 
It has been holden, that a defendant having undertaken 
to do a thing, undertakes to do all circumftances incident 
to the doing it, and that without notice; but, if he had 
been ignorant of the thing to be done, then notice muff 
- be given. 2 Bulft. 143. 

If one make a leafe for years, with covenant that if the 
leffee, his executors and affigns, do not repair within fix 
• months after notice given, the leafe to be void ; and the 
leffee makes a leafe for part of his term to another, and 
then the houfe is decayed p in this cafe tjie notice is to be 
given to the fail leffee in perfon, and not to the under¬ 
tenant. 2 Cro. f 9, jo. * 

A notice may not be pleaded to be given to executors, 
without averring the death of the teftator. Boh. 93. In 
all writs of enquiry of damages, as well in real as perfonal 
aftions, notice muff be given to the other party to the 
fait. March Rap. 8a, want of notice, upon various 
occafions, has been often the caufe of arwrft of judgment 
in aftions, ftfr, 

Notice Is to be given of triale and motions; of a rob* 
kery committed, to recover again# the hundred j of a prior 
mortgage, on making; fecond; of an qfignmeni of a teafi, 
to charge the a$g*$b, only on'acceptance of rent; in 
cafes of difrqfi for rant, according to the ftatute; and of 
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avoidances of churches, by refignation, deprivation* lAc 
to the patron th.it he may prelent, c ^c. 

See farther 16 fan. Air. tit* Notice . 

Aottingfcam, (For rebuilding the town of,) 27 Hen. $> 
e. 1. 

j ^ Aebate, Signifies land newly ploughed or converted 
into tillage, that without memory of man had not been 
tilled; and fometimes it is taken for ground which hath 
been ploughed for two years, ard attej wards lies fallow 
for one year; or that which lies fallow eveiy other year: 
it is called novale, becaufe the i‘,n;h ad turd prof an* 

ditur. Cartular. Abbat. de Furneffe m Com, Lane, in 
Olfcio Ducat* Lane. fol. 41, 

Aoba €>hlata, Mentioned m Chuf. 12 Ed. 1. m. 7. 
See Oblata. 

Aobel SKffLgniHcnt, (nova affignatio) Is an alignment 
of time, place, or luch like, in action of trefpafs, other- 
wife than as if, was before ailigned; or where it is more 
particularly in a declaration than in the writ, iAc. Bros 
Trejpajs, 122. And if the defendant juflifics in a place 
where no trefpajs was done, then the plaintiff is to ajjigti 
the dole where, to which the defendant is to plead, (Ac. 
Terms de Ley. Vide Trejpajs, and New Alignment. 

Jjiobel IDfffefffn, (nova dijftifina.) Sep AJffe of Novel 
Dijjetjin. 

Aobeftse, Thofe confutations of the Civil law , which 
were made, after the publication of the Theqdojian code, 
were called novella, by the Emperors, who ordained them: 
but fome writers call the Julian edition only, by that 
name. Blount , and Black. Com. 1 V. 81. 

Jjlfifigf.,. No perlons lhall put any flocks, mylcs, 
thrums, ftiV* or other deceivable thing, into any broad 
woollen cloth; by S/at. 21 Jac. 1, cap. 18. 

Auceo (Olttgere, To gather hazle nuts, which was 
formerly one of the works, or fervice?, impoied by lords 
upon their inferior tenants. Paroch. Antiq. 495. 

contruft, (nudum paiiumj Is a base naked con - 
trait, without a consideration. If a man bargains or 
fells goods, tAc. and there is no recompcnce made or 
given for the doing thereof; as if one fay to another, I 
fell you all my lands or goods, but nothing is agreed 
upon what the other lhall give or pay for the fame, fo 
that there is not a quid pro quo of one thing for another ; 
this is a nude contrail, and void in law, and for the non- 
performance thereof, no aftion will lie; ex nudo pafto non 
oritur aBio. Terms de Ley. The law fuppofes error in 
making thefe contracts; they being as it were of one fide 
only. 

Aube spatter. Is naked matter, or a bare allegation 
of a thing done, (Ac. Vide Matter. 

Attbum {Kt&ttnt. See Nude Contrail, and Black. Com . 

2 r. 445. 

Aui bfffefiti, plea eftp Is a plea in real aftions, of no 
dijfeifin, and is one fpecies of the general iffue. See 
Black. Com. 2 V. App . xviii. 3 F. 305, 

Aui tfei ffwco?b, Is the plea of a plaintiff that there is 
no fuck record, on the defendant’s allcdging matter of re* 
cord in bar of the plaintiff’s aft ion. See Failure of Re* 
cord. *Tis fometimes the plea of a defendant, as in aftion 
on a judgment, ft ft, 

Aui tb|t, plea of, A plea in a real aftion, i. e. of no 
wrong done, and is a fpecies pf the general iffue. 3 V. 303. 

Auiitfttt 3 tbltVtum> The ufual plea of the defendant 
profecuted on an arbitration bond, for not abiding by an 
etward. 

[ Autiftft I* where a thing is ml! and void, or of no 
i force. Lift. /)«<?. And there is a nullity of marriage, 

I where perfons marry within the prohibited degrees, c c. 

I Aumeram. Civitete Cant • Reddit 241. ad numerum, 

\ i. e. by number be tale, as we call it. Domefday . 

| jfcmmmss, Signifies the price of any thing, generally 
1 by money; at denariata doth the price of a thing, by 
, computation of pence ; and kbratm by computation of 
1 pound*. ... •; 

Aunuidto lertec, Is the fame with denariatus terra, 
and thought ^9 contain an acre; Seiatns me (fc. Will, 
Longefpee) dedjft id concqfffi eedefi* S. Mari* de Wal- 
finghaa &mmitit ibidem Deo jervientihus in perpetuam 
tlwnqjjmm 40 Nummatas terra* in Walfingham* qus* 
f*it Arekaot& Mtiuigfradris ejm defoccaWihotmie, Bbere, 

7 Y f nitre 
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quiet e W honorific* abfqut mni fervitio W omnl confuetudini. 
Spelman. 

Jllummus, A piece of money or coin among the Ro¬ 
mans ; and it is a penny according to Matt. IVrflm. fub 
Ann. 1095. 

Jl&Uli, (nonna) A confecraicJ virgin or woman who 
by vow hath bound herfdf to a tingle and chafte life, in 
fome place or company of other women, fcparated from 
the world, and devoted to the lervice of God by prayer, 
falling, and fucli like holy exercifes: it is an Egyptian 
wo/d, as wc are told by St. llierome. 

Dunclue, A nuncio , or rnefienger, fervant, Wc. And 
the Pope’s nuncio ib legal us pontijicis. 

Ji^uncupntlbc fflttUI, ( Teftamentum Nuncupatum) Is a 
will by word of mouth ; it is a verbal declaration of the 
teftator’s mind before a fufficient number of witneffes; 
which being reduced into writing either before or after the 
death of the teftator, is good to difpofc of his pcrfonal 
ellate, but not his lands. 2 Ns!/. Abr. 1191. Before 
the 29 Car. 2. c. 3. it was mceiFary not only to put a 
nuncupative nvili in writing, but to prove it likewife by 
witnclfes in the fpiritual court, and to have it under the 
fcal of the ordinary; until which it hath been decreed 
in equity, that fuch will was not pleadable againft an ad- 
miniftratcr. 1 Chanc. Rep. \zz. And by that ftatute, 
no nuncupative 'will Ihall be good, wherein the ellate be¬ 
queathed exceeds 30/. unlcfs proved by three witnelfes 
who were preftnt at the making thereof, and bid by the tef- 
tator to bearwitnefs; nor except it be made in the time of 
the laft ficknefs of the deceafed, and in his houfe, or 
where he hath been refident for ten days before, unlefs 
furprized with ficknefs fiom home : and no evidence lhail 
be received to prove fuch will, after fix months after 
fpeaking of the teftamentary words; if the fame or the 
fubllanceof it, be not committed to^writing within fix days 
after the making. Nor Ihall any piobatc of fuch nuncu¬ 
pative twill pafs the feals till fourteen days after the death 
of the teftator; and until procefs hath irfued to call in the 
widow or next of kin to the deceafed, to conteft it, if they 
think fit. 29 Car. 2. c. 3. And by the fame adl, no 
will in writing concerning perfonal eftate, ihall be re¬ 
pealed by any words or will by word of mouth, except 
the fame be put into writing in the Uie-time of the tefta¬ 
tor, and read to and approved of by him, and proved to 
be fo done by three witnelfes, Wc. All witneires who are 
allowed to be good witnelfes upon trials at law, ihall be 
good witnelfes to prove any nuncupative will, by St at. 4 
Ann. c. 16. f. 14. See Black . Com. 2 V. 500. 

ifiupct obi ft, Is a writ Lhat lies for a filler and coheir, 
deforced by her coparcener of lands or tenements, where¬ 
of their father, brother, or any other common anceftor, 
died feifed of an eftate in fec-firnple; for if one lifter de¬ 
force another of land held in fee-tail, her filter and co¬ 
heir Ihall have a formedon againffhtr, cjV. and not a nuper 
obiit ; and where the anceftor being once feifed, died not 
feifed of the pofleilion, but the reverfion, in fuch a cafe a 
writ of rationabili parte lies. Beg. Orig. 226. F. N. B. 
197. Terms de ley. If one coparcener be deforced 
by another, and a Granger, Ihe (hall have a nuper obiit 
againft her coparcener: and if two coparceners after the 
death of their anceftor enter and deforce a third fitter, and 
afterwards they make partition betwixt them, and then 
one of the two aliens her par^to a ftranger in fee; yet the 
third Ihall have the writ nuper obiit againft her two fitters, 
notwithftanding that alienation, and mall recover the third 
part of what the coparcener who did not aliene was feifed, 
Wc. And may fue an aflife of mordanteBorp to r writ of 
aiely as the cafe is, in the name of the other coparcener, 
to recover her third part in the hands of the ftranger. 
Ncvt Nat. Br. 437, 438. A nuper obiit ought to be 
brought by that coparcener who is deforced, againft all 
the other coparceners; and altho* fome of them have no¬ 
thing in the tenancy. Ibid , And this writ lieth between 
fitters of the half blood ; and likewife between coheirs in 
gavelkind , as well as between women parceners, Wc. But 
qu. if an eje&ment will not anfwer the purpofe i 

Nurture, Guardian for . There are guardians to in¬ 
fants, for nurture, which are, of courfe, the father or 
mother, 'till the infant attains the age of fourteen years; 
and in default of father or mother, the ordinary ufually 
afligns fome proper perfon. Co. lit. 68, Moor 738. 3 
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Pep. 38. 2 Jones 90. 2 Lev. 163. Bind. Com. 1 

461. b 

j&ufaucc, (nccumentum, from the Fr, mitre, 5 . e. norm) 
Particularly lo called, is where one makes any encroach¬ 
ment on the King's lands, or the highways, common 
rivers* Wc. 2 Inft. 272. If a man doth any thing upon 
his own ground, to the particular damage of his neigh¬ 
bour, Wc. it is accounted a nufance : and nufance fignilies 
not only a thing done to the annoyance of another, in his 
lands ur tenements; but the afiiic or writ lying for the 
fame, F. N. B. 183. 

Nufances arc publick and common, or private : a com¬ 
mon nufance is defined to be an offence againft the publnh, 
either by doing a ihing which tends to the annoying 
of all the King's fubjedts, and is common againft all; or 
by neglecting to do any thing which the common good re¬ 
quires. 2 Roll. Abr , 83. And annoyances in highways, 
as where a gate, hedge, Wc. or ditches are made therein ; 
of bridges and publick rivers, diibrderly alehoufes, bawdy- 
houfes, gaming-houfes, ftages for rope-dancers, mounte¬ 
banks, Wc. brewing-hoafes credled in places not conve¬ 
nient ; cottages with inmates 5 common fcolds, eves- 
droppers, Wc. are generally common nufances. 2 Inft. 
406. 

If a man Hops up the light of another's houfe; or builds 
fo near to and hanging over mine, that the rain which 
falleth from his houfe, falls upon mine ; the turning or 
diverting water, running to a man's houfe, mill, meadow, 
Wc. or Hopping up a way, leading from houfes to lands; 
fufFering the next heufe to decay to the damage of ny 
houfe; and fetting up or making a houfe of oliice, lime- 
pit. dye-houfe, tan-houfe or butcher’s Ihop, f*;7, and 
ufing them fo near my houfe, that the fmell annoys me, 
or is infedtious; or if they hurt my lands or trees, or the 
corruption of the water of lime-pits fpoils my water or 
dellroys filh in a river, Wc. Theie are in general private 
nufances. 3 Inft. 231. 9 Rep. 54. 5 Rep. 101. I 

Roll. Abr. 88. 2 Roll. 140. 1 Danv. Abr. 173. 

For a common nufance , indidlment lies at the fuit of 
the King; and the party Ihall be fined and imprifoned, 
Wt. No adlion lieth in this cafe, becaufe if one man 
might have an adlion, all men may have alike; and the 
indi&mrnt mutt be ad commune meumentum omnium ligeorum, 
Wc. 5 Rep. 73. 1 Inft. 56. 1 Vent. 208. But tho* 

adlion may not be brought for a common nufance , but 
indi&ment or preferment; yet where the inhabitants of 
a town had by cuftom a watering place for their cattle 
which was flopped by another, it has been held, that any 
inhabitant might have an attion againft him, otherwife 
they would be without remedy ; becaufe fuch a nufance 
is not common to all the King’s fubjedts, and preferable 
in the leet, or to be redrefled by preferment or indict¬ 
ment in the quarter-feflions. 5 Rep. 73. 9 Rep. 103. 

And if any one perfon hath more particular damage by 
a common nufance than another; as if by reafon of a pit 
dug in a hi; hway, a man for whofc life I held lands is 
drowned ; or my fervant falling into it receives injur)', 
whereby I Iofe hi? fervice, Wv. for this fpecial damage, 
which is not common to other perfons, aClion lies. 5 
Rep. 73, 4 Rep. 18. Cro . Car . 446, Vaugb. 341, 

4 0 .1/. 344. 

For private nufances, aftion on the cafe lieth, or afftfe 
of mfanee by the party grieved; and on action for a 
private nufance, if the plaintiff hath a verdift he fliall re¬ 
cover damages for the injury fuftained. t Roll. Abr . 391. , 
1 Vent. 208. 

There is a difference betnfeen an afftfe for a nufance , 
and an aQion on p the cafe ; for^he firft is to abate the nu¬ 
fance, but the laft is not to abate it, but to recover da* 
mages : therefore if the nufance be removed, the plaintiff 
is intitkd to his damage? which accrued before; and 
tho' it is laid with a erntimeutdo for a longer time than the 
plaintiff can prove, he fhaU have damages for what he 
can prove, before the nufance was removed. 2 Mod. 253. 

A man may have an action for a nufance, or he may 
abate or demolilh the fame; but if he deftroy the nufance 
himfelf, before he bring hi? a&ion, he may not after 
have an adtion for the wrong, nor recover any damages. 

9 Rep. $5. F. N. B. 185, 2 Roll. Abr. 745. Sedfue 
for tne party's right of aftion attached before removal. 
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y It is faid both of a common and private hufance, thdt j brewhoufe /hoitld be now built in *].* ku jw m 

x.h.,b. „ ~»»i i, ,m .b. «. -j rfw... „ „z,%.;zz 

? n ^ 1C ca,e ^ cs *or whomfoevcr receive* any damage 
inereuy ; and accordingly in an afiion brought againft 
a brewer in the laft cafe, where a perfon’s goods were in- 
{“. . In hls fto P> *he J“fy gave the plaintiff for two 

years damages, fixty pounds, a Lill, Abr. 246. Palm. 
S 3 °- 

A plaintiff was poffeffed of an houfe wherein he dwel¬ 
led, and the defendant both a brewhoufe, i-r. in which 
be burnt coal fo near .the houfe, that by the flink and 

, . . 11 • , - — | m0,t * not dwell there without danger of his 

fance j I may enter and pull it down ; and a man indifled , “calth j and it was adjudged that the atfion lav tho’ a 
for a riot in fuch a cafe had only a fmall fine fi t ou him. [ brewhoufe is neccffary, and fo is burning co.’l in it. 

Ilumn t sj. If a perfon melt lead fo near the clofc of 

another, that it injures his grafs there, whereby cat- 
t e 2.-2 loll; fiOtwiihUanding this is a lawful trade, and 
tor the benefit of the nation, a&ion lies againft him ; for 


It is laid both of a common and private nufance, thdt 
they may be abated or removed by thofe who arc pre¬ 
judiced by them ; and they need not flay to profccutc for 
their removal. % Lill. Abr. 244 . Wood's lnji. 443. 
And it has been adjudged, that every perfon may re¬ 
move a nufancc j and that the cutting a gate fefc acrofs 
an highway is lawful. Cro. Car . 184, 185. Alfo if a 
houfe be on the highway, or a hoiiie hang over the ground 
of another, they m*y be pulled down ; but no man can 
j u ftify the dting more damage than is necefjary, or removing 
the materials farther than requifie. 1 Hawk. 199. 

A man builds a houfe fo near mine that it is a nu- 


£ Salk, 459. Where two houfes, one whereof is a nu¬ 
fancc to the other, come both into one and the fame 
hand, the wrong is purged. See Hob, 131. If a fldp 
be funk in a port or havtn, and it is not removed ly the 
owner, he may be indicted for it as a common nufancc, 
becaufe it is prejudicial to the commonwealth in hindering 
navigation and trade. 2 till 244. t w 

Indi&mcnt lies for laying logs, bV. in the ftream of 
a publick navigable river: it is a common nufanre to 
divert part of a publick navigable river whereby the current 
is weakened, and made unable to carry vej/els of the fame 
burden it could before : And if .a river be flopped to the tm- 
fan ce of the country, and none appear' bound by preferip- 
rion to cleanfeit; thofe who have the pile ary, and the 


I ne ought to ufe his trade in wafte places, fo as no damage 
may happen to the proprietors of the land adjoiniug. 2 
aJ/. Abr . 140. 

Building a fntith’s forge near a man’s houfe, and 
making a noife with hammers, fo that he could not ilccp, 
was held a nujame, for which aftion lies; altho’ the fmith 
picaced that he and his fervants worked at feafomible 
Umts; that he had been a bla.kjmitk, and ufed the trade 
above twenty years in that place, and fet up his forge 
in an old room, 'S*. For tho* a fmith is a necefiary 


neighbouring towns that have a common pafTage and eale- j trB de, and fois a lime-burner, and a hog-merchant; yet 
ment therein, may be compelled to do the fame. 1 ! j-hefe trades muft be afed not to be injurious to the neigh- 


Hawk. P. C. 198, 199, 200. 

it is a common nujance indiclable, to divide a houfe in 
a town for poor people to inhabit in, by reafon whereof it 
will be more dangerous in the time of licknefs and infec¬ 
tion of the plague* 2 Roll Abr. 139. A common plav- 
houfe, if it draws together fucli numbers of coaches and 
people as incommode anddillurb the neighbourhood, may 
be a nufante ; but thefe places are not naturally nufances, 
but become fo by accident. 1 Roll Rep. iojp 1 Hawk. 
, 9 I - 

A prohibitory writ was iffued out of B. R. againft 
Betterton and other aCtors, for eredttng a new play-houfe 
in Lttfle Lincoln's Inn Fields , reciting that it was a nufance 
to the neighbourhood; and they not obeying the w,rit, 
an attachment was granted againft them : but it was ob¬ 
jected that an attachment could not be ifTued, and that 
the moft proper method was to proceed by indictment, 
and then the jury would confider whether it were a nufance 
or not; and this was the better opinion. 5 Mod. 142, 
2 Ni’lf Abr. 1192. 

One Hall having begun to build a booth near Charing- 


bours. 1 Lutw . 69. 

But if a fchooJmaftcr keeps a fchool fo near the ftudy of 
a lawyer by profrfHon, that it is a difiurbance to him: 
this js —- ^ . 



melting (linking tallow fo near his houfe that it annoyed his 
guefts, and his family became unhealthy; and adjudged 
tnat the aCtion lay. Cro . Car, 367. So where a perfon 
kept a hogfty near a man’s parlour, whereby he loll the 
benefit of it. 2 Roll. Abr. 140. 

Yet ’tis faid to be no nufance to a neighbourhood, for 
a butcher, or chandler, to fet up their trades in houfes 
amongft them ; but it may be by fuch tradefmen, laying 
fttniung heaps at their doors; in other cafes the neceffity 
of the thing lhall difpcnfe with the noifomncL of it. 
Ptfb. 5> . 1, B. R. If a man have a fpout falling 
down from his houfe, and another perfon creCl any thing 
above it, that the water cannot fall as it did, but is forced 
into the houfe of the plaintiff, and rots the timber; it is a 
nufance a&ionable. |8 E, 3. 2 Roll. Abr. 140. And 


Crofs for rope-dancing, which drew together many idle j in trefpafs for a nufance , in caufing ftinking water in the 
people, was ordered by the Lord Chief Juftice not to pro- j defendant’s yard to run to the walls of the plaintiff’s 

houfe, and piercing them fo that it ran into his cellar, 
&e. judgement was given for the plaintiff. Hard. 60. 

A11 aCtion lies For hindring the wholcfome air, and alto 
for corrupting the air. 9 Rep. 58. And none fliall call 


cecd; he proceeded notwithftanding, affirming that he 
had the King’s warrant and promife to bear him harm- 
lefs; but being required to give a recognifance of 300 /. 
that he would not go on fcich the building, and he re¬ 
futing, he was committed, and a record was made of this 
nufance , as upon the judge’s own view, and a writ iflued 
to the fheriff of Middlefex to proftrate it. 1 Ventr. 169. 
1 Mod. p6*' 

EreCling a dove-cote is not a common nufance \ tho’ ac¬ 
tion of the cafe will lie at the fuit of the lord of the manor 
4 >r erecting it without his licence. 1 Hawk. 199. It was 
anticntly held, that if a man ereCted a dove-cote, he was 
puniihable at the lect: but if has been fince adjudged not 
to be puniihable in the leet as a common nufance, but 
that the lord for this panicilar nufance Humid have an ac¬ 
tion on the cafe, or an aifife of nufance; as he may for 
building an houfe to the nufynee of his mill. 5 Rep. 104. 

3 Salk. 248. Neither the King, nor lord of a manor,] 
may licence any man to make or commit a nufance, 1 
Roll. Abr . 138. 

A brewhoufe cre&ed in fuch an inconvenient place, 
Wherein the bufiriefs cannot be carried on without incom¬ 
moding the neighbourhood; may be indi&ed as a com¬ 
mon nufance; and fo in the like cafe may a glafs-hoafe, 
&c. t Hawk. 199* Where there hath been an ancient 
brewhoufe time out ©r ound, altho' in FleetiSc, 
this is not any nufance, becaufe it lhall be fuppofed to be 
ereCted when there were no buildings near; tho* if a 


any garbage, dong, or filth into ditches, waters, or other 
places, within or near any city or town, on pain of pu- 
nifhment by the Lord Chancellor at difcreiion, as a nu- 
fance. Stat; 12 R. i.c. 13* Sed qu. if this is notobfu- 
lete and illegal ? # 

The continuation of a nufance is, as it were, a new nu¬ 
fance: Where a nufante is ereCted in the time of the devi- 
for, and continued afterwards by the devifee, it is as the 
new ereding of fuch a nufance, % Leon. 129. Cro. Car. 
231. If one hath freehold land adjoining to the high¬ 
way, and he incroach part of the way, and lay lands to 
it; and then dying it comes to his heir, if he continues it, 
tho’ he do nothing elfe, he may be indiCted for the conti¬ 
nuance of the nufance. Roll. Ah. 137. A man crefts a 
nufance, and then let! it; the continuance by the Jcflee 
has been%eld a nufance, and that aCtion lies againft him. 
Cro. Jac. 3j?j, Jp® or 353. But it is faid in another cafe 
of this nature, that admitting the plaintiff might have an 
ailife of nufance againft the builder, the kflbr, he cannot 
have an aCtion againft his lc/Tec, because it would be 
wafte in him to pull it down; but the plaintiff may abate 
the assert (landing on hisown ground; yet where the thing 
done is a mfance per intervalla, as a pipe or gutter, a&ion 

lies 

\ 
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lies again ft the leflee, becaufe every running is a frefti 
nvfance ; and if a man have a way over the ground of ano¬ 
ther, and fuch other flops that way, and then demifcs the 
ground, an a&ion lies again ft the leflee for continuing 
this nufance , 1 Mod. 54, 3 Salk . 248. 

If a perfosi affigns his leafe with a nufance, a&ion lies 
again ft him for continuing it, becaufe the lea/e was tram - 
f erred with the original wrong, and bis alignment confirms 
the continuance ; betides he hath a rent as confidcration for 
the continuance, therefore he ought to anfwer the damages 
occafioncdby it. 2 Salk. 460. 2 Cro , 272, 555. « a 

nufanceis levied in an houfe, tec. to the prejudice of ano¬ 
ther, and then the houfe is aliened; adion of the cafe 
lies again ft him that levied it, and alfo again ft the alienee 
for continuing it, by flat. 13 Ed. 1, c. 24. 

If a fair or market be fet up to the nufance of another, 
the party grieved may have his writ or aftion. F. N. S. 
187. 2 Sound . 173. Lutyo. 69, 91. And no fpecial 

nufance need be afligned, when a matter appears to the 
court to be a nufance . 9 Rep. 54. A nufance in a church¬ 
yard, is properly of ecclefiaftical cognifance. Cart hew 
152. Jf a man ftraiten away only, and do not ftop it up, 
a&ion of the cafe lieth, not aifife of nufance . 33 H. 6. 

c. 26. But for Hopping fuch way belonging to a free¬ 
hold tenement, an aifife will He ; and where one may have 
affife of nufance for an injury to his way, there he (hall 
not have action of trefpafs. 19 H. 6 . 29. z Shep. Abr. 
468. 

When a man hath but a term of years in a houfe or 
lands, and not a freehold, he ihall not have an affife of 
nufance ; but attion upon the cafe. New Nat. Br. 10. 
Writs of nufance , called vicontiel, are to be made at the 
ele&ion of the plaintiff, determinable before the juftices 
of either bench, or the juftices of aifife of the county, 
being in nature of aflifes, tec. 6 R. 2. c. 3. Making 
great noifes in the night; a nufance\n 6 \&Me. 1 Strange 

704. Keeping gunpowder in great quantities a nufance. 
% Strange 1167. Set Highway. 

Tho* in the preceding head, an aifife of nufance is often 
mentioned, yet that mode of proceeding is now grown 
obfolete. The method is, if it is a nufance to many to in- 
ditt, if any individual fuftains a peculiar injury, an ac¬ 
tion on the cafe lies, to recover an adequate fatisfaction in 


damages. 

For more learning on this fubjeft, fee 16 Vin. Abr. tit. 
Nufance. 

H$Utmcg6, [Nuces mufeat/t) Is a fpice well known to 
all, mentioned among fpiccs that are to be garbled. 1 

Jar. 1 , c. 19 * 

J&Utrf men turn, Nouriftiment, particularly applied to 

breed of cattle.- ^uilibet cuftumarius domino; non debet 

•vendere equum mafculum neque bouem de propria nutrimento 
fuo . Paroch. Antiq. 401. 

0pa 0, ^Nidarius accipaer) A hawk or bird of prey. 
Lite. Difi* 


O. 


O Is an adverb of calling 5 or interjection of forrow: 

4 And the feven Antiphones, or alternate hymn of 
feven verfes, te:. fung by the choir in the time of Advent 
was called O, from beginning with fuch exclamation, in 
the ftatutes of St, Paul % church in London , there is one 
chapter, De faciendo O. Liber. Statut. MS f. 86. 

(Sax. Both, Lat, Juramentum) Is an affirmation 
or denial of any thmg, before one or more peribns who 
have autho ity to admitufter the fame, for the difeovery 
and advancement of truth and right, calling God to wit- 
nefs, that the teftimony is true j therefore it is termed Sa- 
cramentum, a holy band or tie: it is called a corporal oath, 
becaufe the witnefs when he fv ears lays his right-hand on 
the Holy Evangelifts, or New Tefi ament. 3 In ft. 165. 

There, arc feveral forts of oaths in our law, viz. Jnra- 
mtntm promifjtonis , where oath is made either to do, or 
not to do, fuch a thing. Juramentum pur gestionis , when 
a perlon is charged with any matter by bill in Chancery , 
hfc. Juramentum prohatienh, where any one is produced as 
a witnefs, to prove, or diiprove a thing: And Juramentum 
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triationis, when any perfons are fworn to try aniffue, {Stay 
2 Nelf 1181. ' 

All oaths mull be lawful, allowed by the Common 
laiv, or fome ftatute; if they are adminiftred by perfons 
in a private capacity, or not duly authorized, they are co¬ 
ram non judice, and void ; and thofe adminiftring them are 
guilty ot a high contempt, fordoing it without warrant of 
law, and puniihable by fine and lmprifonmcnt. 3 Infi. 
165. 4 lift. 278. 2 Roll. Abr. 257. 

One who was to teftify on behalf of a felon, or per- 
fon indidted of treafon, or other capital offence, upon an 
indictment at the King’s fuit, could not formerly be exa¬ 
mined on his oath for the prifoner again ft the King; tho* 
he might be examined without oath : but by a late ftatutc, 
witnclfes on behalf of the prifoner upon indidlments, are 
to be fworn to depofe the truth in fuch manner as witneflies 
for the King j and if convi&cd of wilful perjury, (hall 
fuiFer the punilhment infiidled for fuch offences, x Ann. 
c. 9. And the evidence for the defendant in an appeal, 
whether capital or not, or on indi&ment or information 
for a mifdemeanor, was to be on oath before this ftaiute. 

2 Hawk. P. C. 434. * 

A perfon who is to be a witnefs in a caufe may have 
two oaths given him, one to fpeak the truth to fuch things 
as the court ihall aik him concerning himfclf, or other 
things which are not evidence in the caufe ; the other to 
give teftimony in the caufe in which he is produced as a 
witnefs: the former is called the oath upon a voyer dire * 
Pafth. 23 Car. B. R. 

If oath be made againft oath in a caufe, it is a non //- 
qetet to the court which oath is true ; and in fuch cafe the 
court will take that oath to be true, which is to affirm a 
verdift, judgment, tec. as it tends to the expediting of 
juftice. 2 till. Abr . 247. And the court will rather be¬ 
lieve the oath of the plaintiff, than the oath of the de¬ 
fendant, if there be oath againft oath ; becaufe it is fup- 
pofed that the plaintiff hath wrong done him, and was 
forced to fty to the law to maintain his right. Ibid. 

A voluntary oath, by confent and agreement of the 
parties, is lawful as well as a compulfory oath; and in 
fuch cafe, if it is to do a fpiritual thing, and the party 
fail, he is fuable in the ecclefiaftical court, pro lafioni 
fidei i if to do a temporal thing, and he fail therein ; he 
may be puniihed in B. R. Adjudged on affumpfit , where 
if the defendant would make oath before fuch a perfon, the 
plaintiff promifed, tec. Cro. Car. 486. 3 Salk. 248. 

By the Common law, officers of juftice are bound to 
take an oath for the due execution of juftice. Triot. 22 
Car. 1. B. R. Tho’ if promiffory oaths of officers are 
broken, they are not puniihed as perjuries, like unto the 
hreach of offertory oaths; but their offences ought to be 
puniihed with a fevere fine, ts’e. Wood*s Infi. 412. An¬ 
ciently at the end of a legal oath, was added, So help me 
God at hie holy dome, i. e. judgment; and our anccftors 
did believe, that a man could not be fo wicked to call 
God to witnefs any thing which was not true; but that if 
any one fhould be perjured, he mull continually exped 
that God would be the revenger: And thence probably 
purgations of criminals, by their own oaths, and for great 
offences by the oaths of others, were allowed. Malmfb . 
lib. 2. c. 6. Leg. H. 1. c. 64* 

. xOaffift to the Government . By Magna Chart a, the oaths * 
of the King, the bilhops, the King’s councilors, fherifts, 
mayors, bailiffs, £s tc. were appointed, 9 H. 3. The oaths 
of the judges of both benches; and of the clerks in Chan¬ 
cery and the curfttors, were “ordained by 18 Ed. 3. ft. 4. 
and fee 14 E. \. ft* h f.\ Ecclefiaftical perfons are 
required to take the oaths of fopremacy, tec. And clergy¬ 
men not taking the oaths* on their refufa] being certified 
into B. R. Hfc. incur a prmtmnire % 1 Elite. cap , 1. Of¬ 
ficers and ecclefiaftical perfons, members of parliament, 
lawyers, tec. are to tike (the oath of allegiance, or be 
liable to penalties and difebilities. 7 Jac. 1. r. 6. Per* 
fons ihall take the oaths, and receive the iacrament, to 
qualify them to bear any office of magiftracy in corpora* 
ttions. tj Car. 2. c. 1. And officers of the lieutenancy 
and militia are required to take the oaths by 13 Car. z. c. 

6. All perfons that bear any office, civil or military, 
or receive any falary, tec. from the King, are to take the 
oaths of allegiance and fuprcmacy; and peribns refufmg 

are 
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s di&bled, ^ *5 A* a. c. 2. By foe i IT. taf paid, efteemed a duty* and pot in ifofogtfofoc &»iff« 
W. Sffi u Cs 6. thecorooiation aefifr wj altered And fbgu> Philips of Purveyance* In the Exchequer itijgoifiea old 
lated ) and the oaths of allegiance and fiipremacy abro- dents, brought n it were together from piicfow^^ears, 
gated* and other* appointed to be taken and enforced, on and put on the prefent ilienfPs charge, Rra&<Exdm« 
gain of disability, fsfy. by t IT. & M. e.' fi. and yftfff ry#* 

j. r* 27. All that bear offices sn the government, : dPMatiouat, {obhHones) Are thu* defined in tha'CcaM 
peer* and members of theHoufeof Commons, ecdefiefti- ^bm't'pienntur, gnmtemgue a pih Jtdelibujgm Chriftiemisof- 
cal porfons, members of college*, fchofikmailew, jjfoMh*. Poo & tedtfm, five res folida five mobiles filet* 

ers, ferjeants at law, cooufellors, attorniet, fofiritoh, ||^bl de Conc;il.mm> i ^jp* 393. The Word is often men* 
advocates, proftors, (jfr. ait enjoined m take 'foe 1 ' fogft 'fofoforfoourUw bookstand formerly there were fever*! 
of allegiance, fuprem*cy aiwi *b|u * *®d jwribh*. «e* Lfow*,# mktions, via. bblationts dltaris, which theprieff 
jgieaingor refafing, are declared incapable to execute |ad? foe faring maft* defunaorum, which were 

their offices and employments difabled to foe fo'llffo % ghrea by foe tail Wills and teftamenr* of perfons dying to 
equity, to be guardian, tsfoemor, &u or tp fobfoifoSfoy the church; oblotionis mrnmmm^ or funernlts, given at 
legacy Or deed of gift, m be in any office, We* tfom, to buritljrj ofdMm* which-were given by per- 

forfeit 5*$/. This extend* not to conflaHe . mi tifoer font penitent j an doblations ppnietoftakt, &e, The chief 
parifti officers, nor to bailiffs of manors^ tg*,\ 9 * principal foafts for foe omtions of the dear, were All 

a* i. The Slot. 1 Ann* <» tt, oblige* /'the reoemng Saint*, Clriftm^u Candlemas and Bafter, which were cal- 
foe abjuration oath, with alienations s Aftdby 4 $***•;& Jed Oblations fsmtnot [ptsd^gks \ and of the cuftomary 
B. foe path of abjuration j* fettled After L 'Oj®fieritijga frofo fod parilhionets to foe parUh-pricft, fo- 
Anne, wifoout iffue, Alfo the oath ci abjuration, witfc tfwly'hdd on tkW;*lrer/foe« maft' or fecrament offerings 
further alteration* relating to' foe Bmrfiam 1 Snctfibh , ¥ ill were ufuaily three-pence a tCbeifimas, two-pence at Eafter 9 
required to be taken to foe f Geo.u c.j|i And by *; and a pehny at foe two bfoer priheipid, iimfis: Under this 
Jam Hatqte, all perfeda are to take foe .wwfortoj title, of Ma^iene were comprehended all foe accnftomed 
government, or their ;'bh\,p^ "of dims for fatr.asnntdia or chrilUan offices; and alfo the 

|orfeitare^.{^a 9 Qmlpx* ' Thw Are ntokSbd^ery | little foms piid for foyihg maffe* and prayer* for the de* 
Ofoer fedmiu * 4 » nfode for indotnpifying jperfofoi, Who^ ifoffed,* feie> Gkk Oblations funeral** were often 
have omitted'ftj&jfoHiy foefofidvw' fi*r ! -IM.IscStt'lidrfi'foff the defuna, delivered at the church gats 

lion* within the folhp law, andfor A&owiBg or grave to foe pried of the parifhs to which old cuftom 

further time for that pmjppfoi $Ce fvfifis* % We pWc the Orfo^nAl of mortuaries, Sec* And at the burial 

r Peffm foaintiining ah; mk$vlMnnlaaiful, 'are-'ptfoidi'- 1 M 'tSh'deiJi' itw«* ufoal for the. furviving friends to offer 
Able by fiae ^dimprifohfoent,^ [Seat, 1$ & 14 Car* liberally ai r foe altar for the pious ufe of the pried, and 
g. Two kdkfo or peace have;/fo>whr fo efodar the ieifo edafo;of dfe foul deceased, being called the Saul 

CO ,Jif.fo 4 y fefofe ; foe^ 'itf.ft'-folte' 'Smf In J^aZr/ thi* ufoge foil prevails, where at 

perilM',fo«Atllif;df& fonMnunfon tableamfo«cii«s r is a tablet 
A A. and foe odffodtw .BuBI bfi cbnvenlehtly dfod, to ileceive the money offered at fane** 

font* cony!!!,'and |fokd* # 'g^4!Bv« bp^jt hi|th ral* according fo foi quality of foe dcceafed; which ha* 

tseen iuwftr 1 mjw li’providentkl augmentation to 

ualcfi they! foe rm folnHefod to be fool fofoifo^ Oaefo fome df thofo poor chuxfoes. Kwut's Qkjf At firft tho 
snuff be^teifcfoe wood* foe «a% fourch had do ofoer rewenue* betide thefe eblatiw, tall in 

and cannot 'be fjomfofofoef g ; ,'.ymt- uffng : foe\wfofo. 'fo:tbn-' fob fourth cAntury it was enriched with land* and other 
fotence, Inffnaa ;? ejy fo Sea tit dime, Ihttnal pdSkMmu Blount. Oblations, tfn are in the nature 

of See of 'ifofo/kopt^fofotrialf -'a'.'jtejf.' 'fefoJ&rl, Ofdthe*, and may be feed for in the ecclefiaftical courts. 

Cm. t F. ||S V a fo* ii$> til, ; : j*hditis foil ate included in the ad 7 ig ft fF.p for re- 


___ 'Corrupt oatmeal, it 

Iffmute; It foaU be forfeited for foe ‘ 

&e. Puk* gale»sL Stab* 

MNetfoi fo foe b uftd 

foe adminifoation ofit vwhfoeupon foe w 
In foe pvOVlikcial cfofofoihhn*^ fotaken for oMm®s 

c^cesconfidedin t 


covery of fiaAtt tithes under 401, by the determination 
of jufftce* of peace* 4 fr. Gnmi* Cmpm* 137, 

Duligatfon, (sfibjfob) Is a bbnd, containing a penalty, 
^tba mditipn annexed for fosyment of money, perfor- 
mauce of covenants, or foe tike: it differs from a bill, 
wbkh fo g|enerally writhe** a penalty or condition, tho* a bill 
1, rents xrfay hi' 1 obligatory. Co. lift. 17a. And obligations may 
}kntjlbMht*, be bf Shatter or record ; as -ffatutes and recognizances, 
Sweden, in to whifo foere are ibmetime* added defeafances, like the 

.. w _ _ _ _ _ _... 7 ,.__to whatever COndifom' of ,*fo ; but when the obligation i* 

Wft* csffcliied fob^>'^''ln:a : mrfre i«-' fonpbi 0 V,4h|fo, without any defoafoace or condidon, it 

ffruiaed JMe to foC or fofob fidoiiged to foe ismdff p«^*% called fo. t Sbep.Abr. 475. Simony or 

Obbcy to which foe' nm^*w«fofoxb t Wjhpbr obtdio^tia, ufury agafoff foe ffatutes, is pleadable in avoidance of *d- 

fother to look after foe forms* or fo,:ca 9 ^foerenb.^r. ligation*, Sec* See Bond. See alfo Stat. 3S Ed. 3. ft. t. 
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f. 4. 4 Ann. *. i 6 .f*£t. it, 13. 2 Cm. z. c. 25* /&?. 3. 
and as to foe King 13 R. z.ft.y. c* 14. 33 H. 8. c. 39* 

I fi&. 50, foe. and Tab. to* Stat. tit. Debts to and from the 
Xing. Sot farther as to Obligations. 16 Pin. Abr. and 
f Nows Abr. tit. Obligation j and fee C««dri/*a. 

ft be who enter* into an .obligation, and 
foe pefofo to whom it is entred into. 

Before the Coming in of foe^ Normans, writing* obliga- 
jr''Were made finti wd^h golden mjfis, or other unall figns 
or ’'liifoHbV^ Jftfonis tho making fuch bills 

' ” ifo pnnt Orfoal hi wax, impreffed with 
ipfot, foteffed hy three or four witneffes. 
y honfesatinfo lands thereto paffed by 
mtfosfpt, charter or deed, only 
f - "V - - hrfodmet, with his horn or cup; 

f demifed with a fpur or curry- 
' ‘ "" " "’r^fo^iwfo an arrow. Cowell. See 

3 b; According to fome accounts, half an 
Others hold it to be only half a perch. 


^Mention** j 



o c c 

&fatoenttOtl0, (obvenlimeiS Are offerings or tithes; 
and oblations, obventtons ana offerings are generally the 
fame thing, tho* obvention has been e(teemed the molt com- 
prehenfive. The profits of the churches in London were 
formerly the oblations and obventions\ for which a remedy 
is given by law : but the tithes and profits ariftng to - the 
London clergy are now fettled and appointed by adt of par¬ 
liament. Count . Par/. Compan . 138. Rents and revenues 
.of fpiritual livings are called ohventions. 1 1 Car. 2. c. 

11- Margeria Comitiffa de Warwick Univerfis San&<* 

Matris Ecdefiee filth* for. dedi otnnes obventioiR'S tarn in 
dccimis tnajortbus fo mi noribus, quatn in aliis rebus de afi 
/artis .de W. fo decimam fannagii, for. MS. penes Will, 
Dugdale, Mil. See Oblations. 

iJDccaQo, Is taken for a tribute which the lord impofed 
on his vaflals or tenants; propter occafioncs bellerum ns el 
aliarum necejfitstum* Piet a* lib . 1. c. 24. 

JDccafiotiari, Signifies to be charged or loaded with pay¬ 
ments, or occasional penalties. Non propter hoe otca fia ftcn- 
tur coram domino rege IS jufiiciariis . Stai. Ed. 2Anno 1 
>2i. So in Pletn , ha quod ipfi vigilaiores non occafionen- 1 
tur. Lib. 1. cap. 24. par . 7. 

fiPCMtfoncff, Are affarts, whereof Manwood fpeaks at ; 
large ; the word is derived ab occando , i. e. harrowing or , 
breaking clods. See Spelman's Ghfiavy, verbo Bffartwn ., 
Ejjarta vulgo dicuntur qua spud Ijidorum oqeaciones ttunen- 
pantur. Lib. Niger Scacc. par. 1. cap, 13, 

Occupant, (occupant) Is he who firft gets poffeffion of a 
thing. An iiland in the tea, precious (tones on the fea 
ihore, and treafure discovered in a ground tliat has no 
particular owner, by the laws of nations belong to him 
who finds them, and get? the firft occupation of them. 
Treat . Laws 342. See Literary Property, and Black. Com . 

2 P. 3. 8, 258, 400. 

The law of occupancy is founded upon the law of na¬ 
ture, viz. j Qu, d terra ntanens varus occupants com edit ur. 
So as, upon the firft coming of the inhabitants to a new 
country, he who firll enters upon fuch part of it, and ma¬ 
nures it, g ins the property (as is now ufed in Cornwall, 
for. by the laws of the Stannaries, under certain regula¬ 
tions, for which fee the Stannary laws) ; fo that it is the 
a&ual pojkjfion and manurance of the laud, which was the 
firft caujt of occupancy, and confequently is to be gained 
by a&ual entry. Sid. 347. Geary v. Bear croft. 

Where a man finds a piece of land which no other 
pofleflesor hath title unto, and enters upon the fame, this 
gains a property, and a title by occupancy : but this man¬ 
ner of gaining property of lands ha.s long fincc been of no 
ufe in England ; for hnds now poflVfled without any title 
are in the crown, and not in him who firft enters. Ibid. 218. 
Tho* an* eftate for another’s life, by our ancient laws may 
be gotten by occupancy : As for example; A. having lands 
granted to him for the life of B. dieth without making 
any eftate of it; in this cafe, whoever firft enters into the 
land after the death of A. getseth the property for the re¬ 
mainder of the eftate granted to A. for the life of B. , For j 
to the heir of A. it cannot go, not being an eftate of in¬ 
heritance, but only an eftate for another mfft's life; 
which is not defeendible to the heir, unlefs he be fptcially 
named in the grant: And the executors of A. cannot have i 
it, as it is not an eftate teftamentary, that it (hould go to I 
the executor as goods and chattels; fo that in truth no ! 
man can intiile hinifelf unto tbofe lands,;: therefore the I 
law prefers him who iirft enters, and he is called occupant, | 
and (hall hold the land during the life of B. paying the ; 
rent, and performing the covenants, for. Bmc.Blm*l. And j 
not only it” tenant pur terme d 1 outer vie dies, living eefiay 
que vie ; but it tenant for his own life grant over hiidtafo 
to another, and the grantee dies before him, there (Hall 
be a n occupant* Co. Lit. 41, 388. A man cannot be ap .'■ 
occupant but of a void poflelGon ; and it is not every pof- 
feftion of a perfon entering that can make an occupancy, S 
for it vsufi be fuch as will maintain trcfpafi without farther 
entry. Vauglf. t<?t» *92* Carieifii;. 2 Keb. 250. There 
can be ho occupancy by any perfon of what another hath 
a prefent right to poifefs; Occupancy by law muft be oF 
things which have natural exiftcnce, as of land, for. and 
not of rents, advowfons, fairs, markets, tithes, for. 
which lie in grant, and arc incorporeal rights and eftate* ; 
and there cannot be aft occupant Of a copyhold eftate. 
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Vaugh. 190. Mod. ea. 66. And occupancy of land\jl 
our law now feldom happens; leafes and grants being, ge^ 
nerally made to the leflees or grantees, and their heirs, 
during the life of cefitty que vie, whereby the lands for the 
remainder of the term defeend to the heir, 6 fc. Wood** 
Jnfi • 216. By ftatute, any eftate per auter vie (hall be de- 
vifeable by will in writing; and if no devife thereof be 
made, but the heir become fpecial occupant, it (hall beaf- 
fets in his hands by deicent to pay debts; and if there be 
no fp^ial occupant, it (hall go to the executors or ad- 
mini ft raters of the party who had the eftate, and be afters 
| in. their hands, 29 Car . i. c. 3. It hath been adjudged, 
that an heir, executor, fo r, (halt be charged on this fta- 
tujte with payment of debts only, not legacies, except de- 
vifed particularly out of the eftate; and an eftate per auter 
vie of an imeftate, is toot diftributable. Mich. 8 W. 3* 
B. R. 2 $*#.464, 

The true ground of occupancy is, that anciently all 
trials of titles worn by real actions, therefore be who had 
the freehold was sue, to whom the law had a fpttidl re- 
gard. The ancient law, for many refpe&s, did not al¬ 
low leafes for above 40 years, till 21 hen. 8. 15. Anil 
another thing was, there was reafon too, that not only he 
who right paramount,,might know hew to try his 
aftipn,' but that the lord might ktoow how to avow for 
his Services (which were confiderable things formerly); he 
ought to know who was his tenant, thifreforto the law 
provided there Ihouid boa perfon on whom he (hould avow; 
per Bridgman Oil. J, tW. 63, in the cafe of Geary v. 
Beatiroft. ' 

The fobjed and objeftbf the occupant are only fuch 
things as,are capable of occupancy, and , hot the freehold 
at iff i into which he neither doth, nor tan enter; but 
the law cafis the freehold inmtdiattly upon who hath 
made himjelf occupant of the land, oi* other real thing 
whereof he is occupant, that there may be a tenant’to 
the praecipe ; per Puughan Ch. J. Hill. 19 fof 20 Car. 2. 
in the cafe or mfyeit V. SusdlUroeke/ 

See farther, 27 Ajf. 31: 2 .-If©/. Alt. 151; Cro, BUz f 
158. Lev. 201. Geary v. Bcarcroji. 6 68. 

ij Ikh. .2 Am* B. R. Smart lc v. Pen hallow. See 16 Pin. 
A hr. tic. Occupant ; and fee Life-jEfiate. . 

Occupation, (oicupatk) Signifies jo our law ufe or 
tenure ; as we fay, fuch land is in the tenure or Occupa¬ 
tion of (uch a man, that is, in hi3 poiTeftion Or manage¬ 
ment : Alfo it is uled for a trade or myftery, 12 Car. 2. 
t. 18. 249. And occupattones &t large are taken.for pur- 
preftures, intrufions and ufurpatibns ; and particularly for 
ufurpation upon the King, by the fiat, de Bigamis, c. 4. 

2 Infi. 272. 

€>CCUpaWt, Is a writ that Iks for him who is ejected out 
of his freehold in time of war ; as the writ novel diffeifin 
lies for one diffHfid in rime of peace. Ingham. 

fiDftatJC, T he eighth day after any feait, inclufive. See 
' Vtas* , 1 - 

ftDbhftl right. Pont oppidan. In his Hiftoiy of Norway 
(p. 290*) obferves, that in the Northern languages onu 
iignifies profnetas, and all mim* Hence he derives 
the ona al right in thofc countries^' and hence too, per¬ 
haps, is derived the add right in Pstdaud, for, (See Mac 
Dcital. Infi. part . 2.) Now the tranfpoftliem of thefd 
Northern fyliable*, allhqoh, will give us the true ety¬ 
mology <A the allodium, ombfolute property of foe Feu- 
difisi as, by a fimifar combination of the latter fyllable 
with the Word vke (whlcli ftgnifics acoftdlriohal reward 
or (Upend) mseooh otfiddum mU deriote ftipendiary pro¬ 
perty. BlacL Com^ z ^. 45- 

f lltla. Was a writ, anciejjfly called breve J* hue 
^fo male, diredied to foe iheriftf^to inquire whether a man 
committed to priibn upob fuMcion of murderi were com¬ 
mitted ‘on juft i|i 4 r : only ispdh malice and 

S * ’ wifi*' And if opon ■foe v 'k|juption it weed found that 
n waS'.l^pt.gofei another Writ to the 

foeri^'^^b'aU Bm 0 . Uh ' 3. 

cafi K Stott. ,>3 'fddp. 11. Bbt ;ndw taken 
away, by fiat. Sd< $. cap. 9. S. P. C. 77. 3 Infi. 42V 

$ Rep* \ f . \ ‘v’;r^ 1V ’ ‘ ■- ■ r , • 

• ; And the party committed, if intitled to be bailed, may 
have the caffe m hi# cftnmfemetot inouifeid inter,' and be 
* ' v ' " ■ ■'' ^ difeharged 
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/oifcharged on ball, by fuing oat an habeas corpus. See 
Habeas Corpus, As to the writ De odio et atia, See 
&ac*. Cem. 3 r. 128. 

Is fometimes taken for an advocate or d<&- 
lender J as, jtmmus ficularium oeconomns iff protedor Ec* 
<Ufid! t Matt. Parif. anno 1245. 

4 Deconomicus, A word ufed fbr the executor of a laft 
will and reft ament, as the perfon who had the mommy or 
flduciary difpofal of the goods pf the deceafed. Hijh 
Dunelm • apud Whartons Angl. Suer, par . 1. pag> 784. 

ffiMfencc, Ifidi&um), Is,an a$ committed again# 4 Uw* 

or omitted where the law requires it, and punifhableby 
it. Weftm. Symb . * And *H offences are eapteit; of not i 
capital* thole for which the offender IhalJ loft his life i dot 
"fhpital, where an offender may forfeit his landsand goods; 
be lined or ftiffer corporal punilhment, or both "j but not 
lofsoflife. H, P. C. 2, 126, 134* Capital ojftncHpxt 
comprehended under high ireafin, petit treafin, and feldny; 
Offences not capital include the remaining part of the Pitas 
of the Crown , and come ander the title or Mifdemeanbrs, 
An offence may be greater or lefs, according to the place, 
wherein it is done'. Pinch 25. But the efiface will be in 
equal degree in 1 them, who are equally tainted with-it ^ 
and thofe who a&and consent thereto, are alike offeutfers* 

5 Rep, 80. Some offences 4 y the Common IjiWj but 
mo# by ftatutfcsi 

^Offering*, Are reckoned among perfonal tithes, jpay- 
feble by cuffom to the parfon or vicar ofthepariffi, rdfther 
occafionally, as at facraments, marriages, clfriftemngf, 
churching of women,.burials,- Iff cl ''&r\ *fe 4 §# 4 at/ tifobi, 
as at Buffer* Cbriftmas, hffh Count* ft'dhff Osnpan. "f jy. 
Stat. t iff % Ed. 6* Star. 8. tap. • ^ 

inforces the payment of offerings according to thecuftom 
and places where they grow due/.. Vide DhlaHeniJ , r 
By Hat. 2 iff % Bd. 6. *<ap. '*&"/*&'.■ id. All gkrfqM 
who ought to pay offering*, ffially^ajrly pay to the 
vicar, proprietary, or their deputies, dr farthers Of;',|h« 
parilhes where they dwell, at fach four d^eriitg^idiys a* 
heretofore within thefpnee of four la#year* pa# nSthbe^n 
accuffomed, and in default thereof {hall pay fpr theirfaid* 
offerings at Rafter following* " / y - 

The four offering-days tie Chriftatas, Bt*fterfWhit«, 
funtidty and the feaft of the dedication of the 
church* Gibf. 739. ■■■ v-v- 

Offering# of the All offerings made at lhe ll# 

Altar by the King aftd Queen, are dlftributed imOngii 
the poor, by the dean of the chapel: There 
days in the yewycalled Offertng J}ayS % M do 
ings* via* ChrifttUMi Bqfid^WhteJkndhy, fill Sntmtfiffm 
Tear's Day, twelfth ' ' 1 

cenjkn, Trinity Sunday* Stc Jehn Bdpitfi , md Michael¬ 
mas Day t All which are high 

1S4* _.■■*; V 1 ■' 

The offering commonly made iff $ 0 $# was a piece 
of gold, having on -one fide -tS«f- pdkrtStvbf'the King 
kneeling before, thi altari # wrtfrfofcr Sriftpik ':Effort hi 
and circumscribed with this mptta, Qyid nmhiwm w«V 
pre omnibus yew tribute kihi $ And on tMVtmfr fi 4 e/a 
lamb lying near a lypn, with thwjnfcriptioijri ?Or 
turn iff'hmiii&tum m defpidet Dsusl Ibid; 

# ufed for a piece of filk, or 

to receive and wrVp up the offerings or occafiOnii|', : ^.. 

tions in the church*, Statut. Bed. S* PutsU Lmdm,. Mt 
Jti. 39.«^ffhr«>rium # Sindonem feric*m*ft*i0*+ 
mn, in fito fiddium qblatlon^s 

this word figttiiies the ffinmt of the $j&i : the 

^ place Where they arc iphdej>r 1 rcpt i ‘ 
ing at thp dine offaerahtelk^' :tffe. 

09 m* "that Hiiifl^o.n.-by' virtue 

whereof ,a man'msi&:'dfkirs'Of 
another, 'a* of,.4k,ntH^ibxpjp<i^^ CowtiL 
It is.faid, pritt#aliy imptees a 

duty* and in thh ; xte^:pkmf'^d eharg|:M#teh'duty ; and 
that sc .iw do with 

another’s affairt yll^ nnd without his leave; 

that this is. amoffi^j^ai^ it, is an officer* 

Carth, 478* , *’ , y ? V-'St.:' •• ‘ " •• '•••' '* ‘ ,f • 

■ There is a diffl^celbetwpw?^; f^an 4 : 4 ti^mploy- 
ment, every office being an ethpldyWeht; hut there are 
employments which do not come under the denomination 
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of office# 1 fuch as an agreement to make hay, plough 
land, herd a flock; £*V. which differ widely from that of 
ff award of a manor, tffc. % Sid. 142. 

By the ancient Common law, officers ought to be ho¬ 
ne# men, legal and fage, iff qut melius ftiat Iff pofitt officio 
tlB intendere ; and this, fays Lord Coke , was the policy 
pf prudent antiquity, that officers did ever give grace to 
the place, and not the place, only to grace the officer* a 
W 6 ' 

. Officers are diftinguifhed into civil and military , ac¬ 
cording to the nature of their feveral truth, Carth * 
479 - ; 

Officers are-, pablLk* or private j and it is faid, that 
every man is a publick officer,,who h.ith any duty con¬ 
cerning the publick; and he is not the lefs a publick 
; officer, where his authority is con lined to narrow limits 3 
it$ceu(e it is the duty of his office, and the nature of that 
duty, which makes him a publick officer, and not the ex¬ 
tent of his authority. Carth 470. 

* Alfo offices are dilUnguilhcd mto ancient offices, and 
thofe,which are of a new creation; and herein it is oh- 
' frrvable, that confrant ufage, hath not only fruaified the 
.firil effabliihment of fuch ancient offices, as have exiffed 
time^otut of mind, but alfo hath prefer!bed and frttled tho 
' manner in which they have and are to continue to exiff, 
l in Wha^ Wntym to be exercifed, how to be difpofed, Jc. 
9 97 > C 0 e. Bites. 636. 2 Roll. Abr. 182. Qro . 

i£dr. 5:13.. 1 BMq, 436. 

^ fr *dlb another dillinaion of offices into judicial f 

■hhd' utinifiertajl 3 the fitfi % relating to the adminiflration 
Of Suffice* Or dhd■ dCfual exercife thereof, muff be ex¬ 
ecuted by pdtfchs fuffiCient capacity, and by the per- 
frms fihChMelVes to Whom the/ are granted ; and herein 
atlb apekmt ufrge«and cuffom muff govern. 1 Jon. 109* 
Daw* 33. 9 Cfl. 97* 

It duty not be iniproper, hereto conffdcr, 

t. Whip hath a right to create and grant, or affign an office 5 
d#d of one offu being incident to another. 

2. C Iff.the offence of baying and filling an office 9 and what 
tits are prohibited to be shut difpofid of. 

'3* Whai remedies a perfon having <1 right to an office mufl 
’pitypi. to fay let''Info tie enjoyment of te, and how a difiur - 
baud hpitdiffahle. ■ 

< 4^(3 ftheffrffintre of an op Err -J and where for corruption , 
Bribdfyr mioftiW* and oppryjfive proceedings, officers are pu+ 

ffffMc : ^ , 

I. Who hAth ft figlit to create and grant, or efflgn an office ; 
and ofeneeffdf-hffng fnetdem to another. 

", The Kiff^ is the umverfal officer and difpofer of jnffice 
Within this; reahn^ from whom all others are faid to bo 
derived j yet he cannot create a new office inconffffent 
with our confutation, or prejudicial to the fubjett. 12 
Cfl. i t6. 1 RdL Rep,, 206. Carth. 478. 

There are thrde things, fays Lord Coke, which have 
fair pretences," yet are mifehievous; iff, new courts ; 
ad, neiss offees i jd, new corporations for trade ; and as 
SO new offices, either in courts or out of them, thefe* 
cannot be mSted without atf of parliament; for that 
under the pretence of common good, they are exer¬ 
cifed to the intolerable grievance of the fubjea. 2 hfi, 
540 *' 

An office granted by letters patent for the foie making 
Of all bills, informations Und lctters miffiye in the council 
of York, was held unreafonable and void, 1 Jon. 23!* 
Mounfin v. lyfier* 

Qtit Chute petitioned the King to eteft a new office 
for regiffrihg idigrangers within the realm, except mer- 
chan%ffmj« m» to grant the office to the petitioner 
with 0/; and'it Was refolved by all the 
)udg «4 *"th*&'"llpl^f^ton of fuch new offices for the 
benefit was again# all Jaw, of what 

nattfr«;fo 4 vhrt;’‘ and feveral cafes there cited 

■ t» this " ‘ ! 

to any perfon to hold a court 
-fyMtt&gnnttemrwplactea ; for the difpen- 
fotion Of equity Is’ 4 fp^ial trull committed to the King, 

\ 
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and not bvhimto.be fotrufted wife anyother, «cept hu Bffilfeepnaciptl Aatute relating tottaa mm » wfe 

Chancellor. Hoi. 63. . &£M t. 16. ; * 

Where-ever one office it incident to another, fuch in- whereby it m enacted, That if any pc on Wg**® or 
cident office it regiilarly grantable by him who hath the, fell any office, or deputation of any office, «t any part 
principal office; and on this foundation 4 hath been he|d, of an); of them, or receive, any anaqr, fee, Aferriima* 
that we King’s grant of the office of epnnty clerk was ly or indire&ly, or trice any pronufe, (Be .toreceive any 
void, it being infimnrably incident to the office of fee# - , money, Pc. direfely or indirsaiy, for any office, or for 
and could not by any law or contrivance be taken away the deputation of any office, or any part of anyof them; 
from him. 4C*. 3*. Mitton't cafe. or to the intent feMany perfon Aouldhave, cxercife or 

So the office of chamberlain of feeKfog’s Bench prifo® enjoy any office, or the deputation of any nfficp, m any 
is infeparably incident to the office pFmarAa!; therefore part of any of them, which Aril in any wife atmem the 
a grant of the office of marlhal with a refervation of the admmlftnttipn or execution of juftiee, or the ifeeuft, (Be. 
office of chamberlain is void, » Salk. 439. PtrUoltOt. ffifpw the King’s *i*a&«, (Be. or the keeping nfanypf 
J. 1 Lttm. 3*0, 3*t. , _ , liiffc **%<?<•.**“* kt * eftewfeand 

So it hath been relblved, that the office ofEadgenter defence > (W winch Audi concern or touch any efontAipio 
of and other counties in Eaglap, is incident to be cttwpuffi in my manner of court of mopid wherein 
the office of Chief Juftiee of C. B. that therefore a JJigfoe is » be tnihiftred; that then every perfco* that 
grant thereof by the King, tho* in the vasfecy of .a Audi ib offend, Anil afit only lofe and forfeit all Jus and 
Chief Juftiee, is null and void. Dyer m. 4. f l. at. their right, intereft and eftate, in or to any of the Aid 
1 And. 152. and fee Show. Par. C*. Sir. RiwbmJ&tlr* Office or office*, (Be, hit alio petfons who Aril give or 
cafe. mgr fey fern of honey, feTti or ibaU make any promife,- 

Lord Cafe fays, tbattbe juftiee* of cferlp dideverap- or- wall immediately, be adjudged a diftbled peribn in 
poiot their cierks, feme of which aftpr by prtffi^pdon fee i»« all intents 4nd purpofcs to have, (Be. the. fetid 
grew to be officers in their courts; und fell' fjghf wbfok office, «fc.' ? ? 

they had of conftituting their own officers; .«.%«>£ con- “ It is further ennfeed. That basgafoe, felm, pzomifos, 

firmed to themby^ffee. 2. r. 30. tfefewflWfeM- «H» banffi, .agfefeente, covenants 'and aflbwow, Audi bo 
For that fee law ever agpotnfo Jhofo •>hft,fyfeetbe great- vawto fe8 feafoft hfe* and them, by whom nay fuch 
eft knowledge and lkill, : to ptrform tfeturhicb ia tone bfegrio, flfei swS'bewade.” 

done. *dly. The officers apd feerksafo but to en«f, '"TfevSM'riway*, That this aft, Aril not eatend to 
inrol, or effirit that which the juftices adjudge. awafe jM-fffiiBa!, iffifeeof-'fey.f«3» is foiled of any oftatanf 
or order; the inefficient doing whereof mrirefe fee win-. '■yBsbmf t nor 'to any Office of parkerfhip, or of thn 
seeding of the juftices erroneous, fean which aotlfof *<*0$ of fey parkfefeft, manor, garden, chafe or' 
can be more diffionourable and grievous to the jaliitm. itfW'df tpuytrthrill." 

and prejudicial to fee party. 2^.425. 4 mi. iwu? « It is |lfe provided. That this aft Aril not be pm* 
cited; *”•' jndiciri to fee chief jaftke. of the King's Bench or 

COntfMO life*, or fee jaftke* of *affife; hot that feey 
2. Of the offeutt of hying aoifitting tut rjlet, wuwbat', may ^o to every'behalf, eogeenuiigany office to bn given 
ffim an prohibited to 61 that dyffltd f. <W ««iii^:by them, as Aty might ham done before feo 

• (tuakiitg this .afe. * 

The taking, or giving, of n reward fer offiets Of n In feeOomfeuftiat. «ffeelnft aHorienedftatnm, fee fol* 
pethlici uatan is faid to be bribery; nodoothwg be lowing-t^hdon* halve been hidden.. 
more prejudicial to the good of the,pnblick, than to have . i; That the oiv’ v of chancellnr, nglAsr and com* 
places of the higheft concern, to .fee due mpeudon m^fery feeCcWfiaflacri courts, aneofehfefee meaning of 
whereof, the happinefe of bofe-Kiag *sa4 i peup»,45pfe#s*>- fee ftatntev inafsnuch as feofe tomdo ootonly deter. 
difpofed of not to thofe who aip moft §ble fe feto matters which ate brtught before feem pro /aim 

but to thofe who am sank able to pay for them; nor cast Onfefer, btttsdfe have fee. dedlon of difeotes conberning 
anything be a greater difcouragement to induftry isnd fee kisifelmfs of »-»;-ra«ony, and Jegidtnation of cbiL 
virtue, than to fee thofe places of truft and honour, Which dren- Wfechfeach.fee iakerifence of fee fobjeft; and 
ought to be the rewards of thofe who by their snduflry ifeb hoM |dfe of Irgaritt 1*4. tithes, (ft. in which re* 
have qualified themfelvts for them, conferred «« Ach fenfei feey hip eouTtscf jfetice. Cm. 7ar. a<p. ylfe 
who have no cither recommendation, bat that of being *4$/ tt Co. 78, ’As tt« 468. 5 ’lav. a#y. a Aten, 
higheft bidders; neither^can any thing bea greafer top* fdj!* . 4 ' 

waon to officers to abufe^^ferir power by bribery apd fe j'....a. |thafebeen adjudged, feat Offices in fee are ont-of 
tortion, and other ads of iojuftice, than fee coafebmriof mMim% for if feeKiw be feifed in fee of a belli, 
of the great evpences they were at in gaining their places, wjkk, «(ri Jw demife feefefee p jf.-fpp dearifes to 8 . 
and the neceffity of foafefenes .ihraiiiiug a point, to make todriog the demhe to ffi. is Hfet wwhin fet ftarate ; to 
their bargain afcfwer their eKpedatigins.- a Jpf. 148, t office* fe foe bris* eaatotet entwf to Attutm . wader 
Hawk. P. C. 166—8, 9. it is raid to be mafao *Ao end leafeffi bffoch office* are:ffih ; ebceptod iaclhfimty. n.Zro. 
indiftable at Common law. My 102. Mur 781. 151, EBii V. Baddlt, \ • : 

For which reafons, among many other*, it is eaprefaly 3, It hath befet refeimf, felt rim place of cofferer ia 
enafted by 12 Ric. *. e. *# That lb# chauellfe-; ^ea- wifein this ftatute, anda peribn havmg once purohafed , 
ferer, keeper of the Privy feel, fteward of fee King's this place is to ever diftbled to enjoy fee feme ; and 
houfe, the King’s chamberlain, clerk of fee rolls of fee that fee Kingt* bound by this ftatute. j Boifi. 91. Sir, 
juftices of the one bench and of the other* bwonsof fee • Mhp Ifflaaft 'Si 'C. 'end feels 

Exchequer, and all others who fealt bp to or- feid, feat fee Ki^ iecilid. m>t ffifpmiA Wife fe|e ftamnl 

dain, name, or make juftices of the pcac{, Aorafe{.jrifefe* by as/am *4^pk)y. ; S. C. eitoi., ■. 

tors, cuilomcrs, comptrollers, or any cfeer 'cSajfeoir , 4. It. hath beep igMedi* feat the fete of« b«ilivLh r>f 
minifter of the King, lhall he firmly tofe fepj;' fety ahufdnid is not «pdfe'fee'ftatime > for Afe pt office 
fliall not ordain, name or make any of fee fepyofem-* dfeft not tocern.'rim : rilBliffiAmriett of jnftiee, nor is it 
tinned officers for any gift or btolcMt^fiiywr/jlll#.- 8 f 0 $PM 4 Mod. 

fe&ioa i nor that none who fnefe by himfelf. Or by btMMi m 

privily or openly, to be in>ny manner of office, pfe. feat a feat la fee fot clerks 

be put in the feme office, or in any ofeer, but feat feey: befog : W atinifteriri office 

make all fuch officers and nrinifters, of tho pfi, Apfe i feri.fee.V -»H ’w* esuera-, efew.fowwfo math 
mo ft ittwfitl t»p»e fe d fufficient to fecit eftfotatioa and : ;a:fefe«#WfeWfoitoee jadge held it natftlc* 

knowledge.” v... f 

And by fee 4 fif. 4.. e«,k. it » epafted. That no fewiif f couragemCiit ,:fed ifebifthr. • a Ay, B Mj liw 

lhall let his bailiwick flftjfewm to W forfee few he martpO M4 AffiMN «S«»efe*» fom. • *% r Preen its 
occupieth fuch offife, ''V&f*.-HAu 'few** «' titan; V4fei^:tt'efempts-feo 

J * ■ % 



who enter by thefe means, in a great meafure 
f'bom the due regulations under which they ought to be $ 
for they are not To eefily removed, as if they were at the 
will of him who hath the difpofel of them. Pefch, 26 
Car. 2, in C\ B.' Sparrow v* Reynolds. 

6. It has been held, that this ftatute doth not extend 
to military officers ; and that the 7 W. 13 M* which re¬ 
quires, that every commiffioti officer, before his commit 
non is regiftred, ihould take the oath there mentioned, 
that he had not direaiy or indiredHy given any thing % 
procuring the commiffion, bat the ufual fees, extended 
only to horfe, foot and dragoons, but not to the marines, 
Prgctd, Chan, 199, 

7, It bath^pen adjudged, that the fale of the depu- 
^tes Wffrrfl he office of prorofc snarihal of Jamaica, is not, 

within this ftatute ; becaufethis ftatute does .no* extend 
to the plantations. 4 Mod. 222. Salk. 411. Rlapfai 
v. Gold?. 2 Mod. 43, S. P undetermined, end there laid 
arguendo, that fo good a law Ihould have as extcnfive a 
conirrud'tion as poffible. ^ . 

з . In a writ on a judgment in Ireland, it was held 
clearly that the office of clerk of the crown, and clerk of 

i , the peace, was within the ftatute; but that this kw did not' 
V extend to Ireland, not being ena&ed there. Trin. 9 Gee* 

I 2* in B, R. Maccarty v. HJckford. 

\ 9, It bath been held, that one snakes a contraft 

* for an office, contrary to the purpqrt of this future, is 
fo far difubled to hold the fame, *hat he cannot at any 
time during life be reftoredto a capacity of holding it 
by any gram or dipenfation whatfoever. Hob. Co, \ 
Lit. 234. Cro. Car. 361. Cro, Jac. 3$& , , , 

so. It is held, that where an office is within the ftatute* • 
and the falary is certain, if the pcforipal shake a deputa- j 
tion, referving a leffer fum out of the klary, It ft 
good 3 fo if the profits beuacertain aftfiugfrom %i» 
if the principal make a deputation, referving a certain 
fum out of the fees and profits of the office# it is good s 
for in thefe cafes rile deputy by his conriitwrioe lf ift 
dace of his principal, yet he has no right to be fwi, 
{hey ftill continue tobc the principal's s foibat at tohbn 
it is only referving a pan of his own, and giving a mf 
the reft to another 5 but where the refcrv^tion or agree* 
ment is not* to pay out of the profits, but to pay gene¬ 
rally a certain /urn, it muftbe paid at nil, events» end a 
bond for performance of fuch agreement is void ter the 
ftatute* Salk. 463. 6 Mod. 234; Godolpbin r, ‘Tnjim* 
Comb’ 55b. P. ’■ 

и. It hath been held, that this being a puhHckfof* 
the judges *x effitk are to take notice of it* but y«| it 
feems the mom regular and ftfe way to plead it| bet it 
hath been refolved, that a perfon in pleading tju* ftatute 


snfy, and far an office without fee or profit fib affile lies. 

8 Co, 4p. Webb'* cafe, , ■ . 

But in an affife for an ancient officeythejemandant 
in his plaint* need not Ihcw what fee or profit £jjfbelonging 
to it, for it fh&ll be intended there is fome fee or profits 
8 Cb.49. 

In an affife for an office, the demandant muft (hew a 
feifiitj but it hath been he]d, that taking 3 d. for 4' 
capias againft B . is fufficient feifin of the office of fiiixfr 
detente, 1 RelLAbr. 270. 

Aifo in fin affife for an office, the demandant in his 
patent muft let forth a title. 3 Mod. 273. $a<vier v» 
Lentkal. 

An affife lies for the Office of regifter of the admiralty j 
for though their proceedings are according to the Civil 
law, yet the rigty of their office is determinable at tha 
Common law $10 of the mafterfhip of an hofpit&l* being 
a lay fee. 8 Co, 47. 2 In/t, 412. 11 Co, 99. b. Dyer , 

■ * 5 ** 

A man may bring an aftson on the cafe for the profits 
of an office, tho* he never had feifin. 1 Mod. 122. per 
iftbCteJ. 


ihew ft. Trin. 9 Geo. %. in R. R. jfUttdrfpp* Wickflrd. 
Sed. on, Alfo vide 2 And, £J, 197, v, Cmle- 

ffiiU, If judicial offices art feleable, that a19 hot within 
the ftatute, fee Ld. Rajm. <1*4$. , r; , 

g ^ What remedial a per/on boosing 4 right teem effiesmak 
, pnrfite, to be let into the esgyneni tf ir, and bow a dffimr* 
bonce is punijbable. \ „ 

4 It is heldclearly, that an affile lay at Ctennmn M&r 
office, and that rimrefore tho* the ftatuie of Wefim. 
zXcap, 25* fpeaks only offeffices tn fee, yet in affife ties ( 
WtaS|, or forlife s test tWfJs nbdbr- 
ftoodV offices of profit, fcr of an office rtdkp# and no 
profit, an affife doei aot He, 8 Ce, 47, 4 aa Jm Iribb’s 
Ink, tlttft, 4»*^?I: : 

But a'mast jhall not 'Mwsm: affife of,rim whole office, 
unleft he be diffidftd 0? rite wholej ^et if a man be 
difieifed of p*rori of the grofits Of on office, he may 
have an affife ffc ‘ 81 Co.j&.b. 2 fyt. 

41 In an affife for 00 o|ob and conftituted, 

risedemandant in his jpkint mm Ihew whit fee or profit 
is, mated fat the e*erctfc rimnof i fa this; office cannot 
hove Osfte 0as in ancient dee 


tojry the ^uefrion of right. 

. If the King grant the office ofcomptrollerof the cuffoms 
to A, and A, ddtente beneplacito, and A. dies, and after¬ 
wards the King grants the laid office to C. an t yet B* 
Under pretenqe df fumyorihip, exercises the laid office, 
and itcelyes tfio profits thereof ; C. may have an indebi¬ 
tatus ft % lb touch money had and received to his 
ufe. 2 Moil, 26b, adjudged upon a fpecial verdid between 
Arris r«:,fakdp* AllO vide o Lens. 108. Gragg v. Norfolk. 

■And 

. 4 * Of the forfeiture of an office 5 and where for corruption, 
bribety, „ extortion. Odd oppreffitie proceedings, officers are 
ffimffiakk*. 

It is iaid down in general, that if an officer u£s con- 
trary tO the nature and duty of his office, or if he refufes 
to'mi^il^' that in theft cafes the office is forfeited. 11 
i Md L ^% d.,,-0 m> Mr. *5s- 
.. But herri^i "if: Vvifl, 'lib neceffary to confider more mi- 
[ nutely, ,wbfit ffiudt be Inch efts as are contrary to the * 
duty 'jut tes Office, and how far the fttme, (whether they 
areaftf of omiffionorcommiffion,) amount to a forfeiture; 
whfunin it hath been clearly agreed, that a gaoler by fuf- 
?mng fdptmrp eftaptb, by abttfing his priftners, by 
extorting unreafonable fees from them, or by detaining 
them in gfol after they have been legally difeharged, and 
paid tji«r juft; ftes, fir/eitt his office ; for that in the 
grant of byery office it is implied, that the grantee exe¬ 
cute it and diUgcntly. Co. Lit. 233. 9 Co* 

Bat*it if that one negligent efcape is not a for¬ 

feiture, though, # voluntary one is, but that two ne- 

a t eftapis a»Ubt to a forfmture. 39 Hen. 6. 33. 2 

tbr . 153. z Peru, 173. and fee fiat. 8 ^ 9 W. 3. 

' ctff - ,17 - tift Gtefa. ! 

f ,hem are, fays Lord Cehe, three cables of forfeiture 
or ftiaure of bffibes by matter in dead, i ff. By Abufer. 
adly, Nmq/er. jdly, Refufkl, 
iff, Atiujer; as by a niarflkl or other gaoler's permit¬ 
ting' efcapes. adly, By mnsftr 3 in which there is this 
di£ft»ce^ when riie office concerns the adminiff ration of 
juftiee or the cofnmonwoffiri^ riiO officer ex officio ought 
to attend without, teqneff, there by mmsjer or non- 
attendance the bffice » forfeited^ but where an of¬ 
ficer it not dbiiged ho attend, but upon demand or re- 
ouefimad^ ly %m' is** there without fuch 

den fact can bd no forfeiture ; and here¬ 

in nlfolfCthmAo, Inanotherpkee takes the following di¬ 
ver fity, wifL^e«H|f8r of itfelf, without fome fpecial 
dasn^e^ :i»« BO .jfttfiritnre 0 fprivate offices, but that it is 
otherwift of fipotekfeone, which concern* the adminiitra- 

i udn of prison.. 1%^ As to refufdl, he Jays, that in all 
cafes sriiMnl an Officer is bound upon requeft, to exercife 
hif office, if he does not do it upon requell, he forfeits 
8 A it 3 


V 




O fF 

it - as if tile fteward of a manor be recjuefted by the lord 
to hold a court, if he does not do it, it is a forfeiture. 6 
Co. ^b. Co. Lit. 233. h. 

If a gaoler leave his prifon door unlocked, and the 
prifoneis efcape, it is not only a negligent but voluntary 
efcapc. Cro. Car . 492. per cur 9 . 

If conditions in law, which are annexed to offices, be 
not observed and fulfilled, the office is loft for ever, for 
thefe conditions are as ftrong and binding as exprefs con¬ 
ditions i therefore if the office of fore Her, (ffr. defcend 
tp an infant or feme covert, (where by law they may fo 
defcend) and thefe are notexerdfed by fufficient deputies, 
they become forfeited. Co. Lit, 233. b. 8 Co. 44. Cro. 
Car . 556. Hard, m 

Infumciency is an original incapacity which creates the 
forfeiture of an offiee; To if a fuperior puts in a deputy 
into an office* which may be exercifed by deputy, who is 
Jguorant and unikilful, this is a forfeiture of the office. 
4 Mod, 29. arguendo. 

If the King grants an office in any of the courts at 
Wefimiufier , the judges may remove an officer for insuf¬ 
ficiency, and they are the proper judges of his abilities. 
4 Mod, 30. arguendo , Where an officer may be re¬ 
moved, but not abridged of his fee., 1 ml. Rip, 
82-3. 

A phiiiaer of C, 3 . being abfent two years, and having 
farmed out his office from year m year, .without li¬ 
cence of the court, was di(cl%rged by. the Chief Juftice, 
ex ajftnfu foci arum fuOrum* by wbras fpoke openly in court j 
and tho 1 there was no record ‘made of me difcharge, nor 
no legal fummons for him to adfwer to any accufation, yet 
the difcharge was held gcod* Dyer 114. b. pi* 64* 1 
Roll, dhr. 155. $. C. 

An officer was turned out, becaufe that hcjpoliavit gua* 
dam recordedcontra officii fui dibit um ; and it was objected, 
ill, That it was not certain enough,, becaufe not (hewn, 
what records: to which the court anfwcred, that it would 
be prolix, and then he having fpoiled the records, they 
Are not perhaps to be had. 2d obje&ion, That it may be 
he did it by Chance, and not wilfully 5 to^whichthe court 
fiiid, that the condufion contra officii fui detitum deludes 
that. 1 Keb. 597. Pilkington* s cafe. V ; * 

But if the King grants an office which coUCWastruft 
and diligence to two, and $$e is 4 jUtot& 3 * the 
entire office is forfeited to the King ; for he Cannot make 
one occupy in common with another. Plow, >8q. 

Wherever an officer, who holds his office by patent, 
commits a forfeiture, he cannot regularly be turned out 
without a feirefaciasy nor can he be faid to be compleatly 
oufted or difeharged without a writ of difcharge ; for his 
right appearing of record, the fame muft be defeated by 
matter of as high a nature, fiat for this fee Dyer j55, 
19S, 211. 9&. 98. Co, Lit * 233, Cro, Car, 6 q, 61 
1 Sid. 81, 134. 8 C0, 4.4. b, 1 Roll. Abr, 580. 3 Mod, 
335. yLtv. 288. 

All officers are puniffiable for corruption, and op- 
preffive proceedings, according to the nature of the of¬ 
fence, either by ladi&menr, attachment, aftion at the 
fuit of the party injured, lofs of their offiebs, Jj'r; 6 
Mod. 9 6. r. 

But befides* the pun!foment by indiftmeat, &t. all 
courts of record, have # diftretiontry power over 
their officers, and are to fee that no abates arf commit¬ 
ted by them, which may bring difgrace on the courts 
themfelves: The court of King’s Bench, by the pleni¬ 
tude of its pO'ver, exercifes a fuperintendency^Vcr ill in¬ 
ferior courts, and may grant an attachment Again# the 
judges of fuch courts for oppreffive, unjoft, or irregular 
practice, contrary to the obvious rules of natural jafike. 
Dyer 218. Palm. 564. 1 Salk, 2x0. 

As to extortion by officers, it is fo odious, (befog 
more henious, as Lord Coke fays, than robbery, as it i 
is ufually attended with the aggravating fin of perjury,) ? 
that it is punifoable at Common law by fine and impri-, 
fonment, and alfo by removal from the office in the 
execution whereof it was committed \ and is defined to 
be, the taking of money, by any officer, by colour of hit 
office* cither where neat it due , or not fo much is due* or 
where it is not jet due • Co. Lit. 368. b. 2 lull. 209* 
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to Co. 102. 2 Roll. Abr. 32, 57. Cro; Car. 434J 
448. Raym. 315. 

But the gated and known fees allowed by the-courts of 
juftice to their refpeftive officers; for their labour and 
trouble, are not reitrained by the Common law, or by the 
ftatute of Weftm. 1. therefore fuch fees may he legally de¬ 
manded, without danger bf extortion, ax Hen, 7. 17, 
Co, Lit, 368. 

Alfo it foemi, that an officer. Who takes a reward volun¬ 
tarily given him, and which has been ufual in certain 
cafes* for the more diligent or expeditious performance of 
his duty, cannot be faid to be guilty of extortion ; for 
without fuch premium it would be impoffible, in many 
cafes; to have the law executed with vi faccefs . 2 
left. 210* 3 lufl, 149. Co, Lit . 368. 

But it has been always held, that a promife to pay an 
officer money, for doing a thing which the law will not 
(after him to take any thing for, is merely void, however 
voluntarily it may appear to have been made. 1 Roll. 
Akr.xt, 1 Roll, Rep. 313. Noj 76. 1 Jon, 65. Cro, 

Rffix, 654. Moor 408. Cro, Jac, 103. 

As to bribery, it is faid, in a large fenfe, to be the re¬ 
ceiving, or oflfering, of afty undue reward, by, or to, 
any perfon, whofe ordinary profeffion telates to the ad- 
mtniihauon of publick juftice, in order to incline him to 
a thing, again# the known rules of hpnefty 5 but in ftritt 
fonfo, it fignifies the taking any thing valuable, by one 
in a judicial’place, for executing his tSfice, or by colour 
Of his office, but of the King only ; alfo it ignifies the 
faking, or giving a reward, for offices ofa publick nature. 
Which manifeftly tending to djfcourage men, and to in-, 
traduce corruption, is highly pnm&able by the Common 
law.: Forte/cue do Llmd, or/. 51. 3 Inft. 145, 149. 

Hob. 9* Cro, Jae. 65. 

It is faid, that at Common law bribery in a judge, 
in relation to a caufo depending before him, was 
looked upon! ** an oftfoite . of fo heinous a nature, 
that it "War fomethnes punifhed as high treafon, before 
the ftatwm-aj £d, 3. *3 Inft. 143. 1 Leon. 291. Cro, 

Jau 6?. Ruffiw. GolleiHony part x. a, fd. 31. 

Alfo it is faid, in general, that all wilful breaches, of 
the duty of an Office, are forfeitures of It, and punifhable 
by fine, fAc. for fince every office is inftituted, not for 
the fake of the officer, but for the good of fomc other, 
nothing can be more juft, than that he, who either ne- 
gie&s or refofes to anfwer the end, for which his office was 
ordained, foould give way to others, who are both able 
and willing to take care of it, and that he ihould be pu- 
nifoed for his neglect or oppreffive execution ; but the 
particular inflances wherein a man maybe faid to a& con¬ 
trary to the duty of his office, tho* various, are yet fo 
generally obvious, that it is needlefs to enumerate them. 
Co. Let. *33, 234. 

See alfo 2 left. 43. Cro, Car, 491. The King v. Rooks. 

3 Med. 146 , $. C. 9 Co. go. a, Cro. Mm. 389, 1 
And. 29, Poph. xt7. Moor 707. 2 Mod. 121. Cro. 

17, 18. 11 Ed. 4. i. *20 Ed. 4w 56, 39fifor. 6. 
32. 92 AJf. 34. 8 H. 4. 18. 2 Hen. 7. 11. 14 Hen. 
7. 1. 2 Roll. Abr . 155. 7 Co. 34. Poph. 119. 1 
Leviju Rqjrm.*i6. 3 Lev. 288. $ Mod. 146. Skin. 
114. 2 Fern, 189, 269. Btidgm. 27. Plowd. 378. 

Sir Henry NeviPs cafo and l Sid. 91. The King v. 
Cover. 

And vide alfo, 1 Sid. 94* tgt. 1 Lev. 73, 1 Keif? 
W- Ra,?. 94. Mirfi't <xk. y +}l . CaHb. 43#. 4 
The King V. t>r. Burnell. 4 Juft. too. * Bijhop of Sods- 
bur/s cafo. Moor 80 S. S. C. And Black. CS&'-Ai-IK 
ztl, x F. 272, 4 P* j>. w f / 

For mm learning on thisfub/eB, fee 16 Via. Abr. and 3 
New Abr. tit. Office a^Officm.. * , < 

And foe the ftatutear# 4 nn, r. 2. & r. 8. 6 Geo. 1. 
r. 4. 9 Geo. a. 1 'e.''X6^|nd;id Goo. 2. e. 30. 

oltb# The parliament in former 

I dimes bad a right in nofoiaating, placing, and displacing 
the Great Officer* of the jKingftomy when they corrupted 
or mifoounfoiled the Kfog, or which many inftances may 
be given. Pry*. ' "• J , 

Office ftmiSli; Is where an inquifttion is made to the 
King’s nfe, of any thing by virtue of his office who inf ui- 

mh. 
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reth, and It is found by the inquifiiion. In this igni- 
fication it is ufed in the flat, 23 H. 8. c. 20. and Staund- 
ford'* Prxrog, pag. 60. where to traverfe an office, is to 
traverfe an inquilition taken of office : And to return ad 
office, is to return that which is found by virtue of the 
office, Kitcb . 177. 

There are two kinds at offices iiTuing out of the Ex¬ 
chequer by com million, *vbc. an office to inti tie the King, 
in the thing inquired of; and an office of inftruttion. 6 
Rep, 5a. The office of intitting, doth vcft the eftate and 
poflcifion of the land, tic. in the King, who had therein 
before only a right or title ; as where an alien purchaies 
lands, a ^erion is attaint pf felony, or the like : And the 
**' InJrtl 1 tfficc, is where land is veiled and fettled before in 
the King, but the particular thereof doth hot appear upon 
record. 4 Rep. 58. Plowi. 484. And the eftedt of this 
office is, that the King from the time of finding, lhall be 
anfwcred the profits without entry, &c. 5 Rep. 32. 10 

Rep, 115. It any office be wrongfully found : Thole who 
are grieved, may be relieved by a iravcrfe, or Monflrahi 
ete Droit, by pleading or petition: For every office is in 
nature of a declaration, to which any man may plpad, 
and either deny or confeft, &c. Plowd. 448. Pro, 506* 
Where offices are found before the efeheators, they muft be 
delivered by indenture under the hands and feala of the 
jurors. Dyer 170. The King by the Common law is not 
in poffefiiuu of lands, forfeited 'for treafon, during the 
life of the offender, without an office found: But the lands, 
whereof a perfon attainted of high treafon, dies feifed of 
an eftate in fee, are actually veiled in the King, without 
any office ; becaufe they cannot defeend, the blood being 
corrupted, and the freehold ftiall hot be in abeyance, a 
Hawk. P. C. 448. Vide flat. 33 H. 8. e. 20. There 
may be an office , and Scire facias , and feinure oh fuck i 
office, Ac. bee Inquifltiop. And Bloch. Com. 258] 

H 9 - " ' '?f'\ 

Office of the Court, It is the offiuof the Court* at 
Wcflmivfter, to take notice of cuftoms of London, tstc. and 
to allow many things, grant new trials, prohibitions, 
Idc. ■ - '* 

Official, {official**) By the ancient Civil law, fignifies 
him who is the mini iter ofj or attendant upon a magi ft rate. 

In the Canon law, it is he to whom any Mjffiop generally 
commits the charge of his fpiritual junfdidion $ add in 
this fenfe there Is one in every diocefe called Offidalis 
Principalis, whom the laws ftile Chancellor § ahd the rpit, 
if there are more, are by the Canonifts termed Offitiales 
formes, but by us Commffiaries. In our ftatutes this werd 
iignified properly him whom the Archdeacon fubiitutes 
for the executing his jurifdifton, as appears by fleet, 

32 Hen, 8. e. 1$. The archdeacon hath an official, or 
church lawyer to affift him, who it judge of the arch* 
deacon's court. Woods Inft , 30, 565. 

fiDfficianfa non fmkmk bet amobentfo, Is a writ di¬ 
rected to the magiibrates of a corporation, requiring them 
not to make f’uch a man’an officer, or to put one out of j 
the office he hath, until inquiry is made of Ms manners, 
tic. Reg. Orig. 126. 

MXcitsm (urtagfi ftauM^nu, Granted to WULam 
OJhorne. Anno 2 Ed. 1 . Extrad. Fin. Cancel!* 1 
£>U. The lord mayor of London, and the matter and 
wardens of the Tallow Chandlers company, are to&arch 
*-'l oils broughtto London $ and if any is deceitfully ttdxed, 

~ may throw it away, qpd punim the offenders r And 
officers in corporations have like^ power. Stat. 3 
14. Duties on hempfeed; m, rape oil, and 
oil, and oliv&eil. 2 W. (Jf M. Jeff. 2. c. 4. 
/ 9 * 4 *- . ; 

No lamps to be m&M private heuftt but of fifh 
oil, 8 Ann. c. 9. fig. 18. Bee Gauging, Wbakt. 

iDlb 31 Btf, (Peine Jndmfinnt) The place or ftrect 
where die Jews llyed in London, S UJews. 

fiHeten lUtt8f# k {UBareqfit Legee) Are the laws of 
King Rich* u relating to Maritime aiders, lb called, be- 
caufe made by him wb|h hd nnOhron * which is an 

iflaztd lying in the bayof Acndtain, at the mouth of the 
river Charmt § andnow, belong* .to th t French King, 

Co. Lit . 260. Thefe ^W sire recorded in the Black 
Book oT the admiralty, and are accounted the moft ex¬ 
pedient competition of Sea Lam in the world; $to 


Stldon't Mare Claufum , 222, zu. 

y. a ■ *» . v . - * J T 
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^ y g And Black, Com. t 

J£^ An of time among 

Greeks, confiibng of five complete years, (or according 

OhmkkG™ ° { h? yem l haviB * iu nime {rom ,h ® 
were ke f t wer y fifth »ho- 

°^”v n t ar the city 0{ 

coS.“t^ ?o»q»«»n on poblick re- 

10 the y ear of the world 
s “~- 

^tniffione. Ate, placed among crimet and offences • 
and miff,, to hoM a court-leet, or not fWearing officer! 
rtemn, lie. are canfe* of forfeiture, a tterwk. P.C.tk 
,n Jew- proceedings render them vicious and del 
tecuve j as want of warrants'of attorney entered, fjfr < 

20+. Vide Umfeafaue, 

ca fj^T'r (S “ - P" “*"*) Signifies as much as ac- 
cu^l, Accufatus. Leg, Alfred, c. 20. 

tt>netnnho 930 rata poitimio. Is a writ that lies for 
a jointeoant, or tenant in common, who is drained for 
more rent than his proportion of the land comes to. Rep. 

ursg, 1 6 

» >i\i? Aecourfe of the Exebtftar, that as foon 

as the Renter, into and makes up his account for 

^rh ‘hr. m i e ^ ,t f nt . , ? d , mean P roflts > to «»* upon 
raca Head, O Nt which denote* mtratur, mji babett juf- 

txMratioum, and prcfently he become* the 
-fo«g\debtor,. ««J » Mtt is fet upon hi* head j wherc- 
$*&*?** f* r * vaiit beam, debtors to the lheriff, 
and are difchaiged againft the JCing, lie. 4 j H ft. 

SHlttA Cflffcopale, Were cufiomaiy payments from the 
clergy to theu diowfan bifipf. of Synodal*, Pentecolbl,, 
Cfr. See Bfifnfelia. 

<>na» fmpO)tanBf, The charge or burden of imparting 
merchandise, mentioned in the flat. 13 Car. 2. * 

i* #* The burden of proving. 14 

" ©briv l^ato, (lex Maaiftfla) Is the making 0 f law z 
whicS baiStts may iet put men to, upon their bare affer- 
witnefles to prove the truth of it. 

Mage. Chart, c. 21. 

■» pO* «y**» (8«- OfmbeefJ I* a draft that is mani. 
fell. Leg. Hen. e. 13. 

Apett^Cfbe, #. e. When corn iacarried out of the com¬ 
mon fields. Brit. 

Were fuch tenants who had fome little por- 
tions of land by the duty of performing many bodily la¬ 
bours and fervilc works for their lord, being no other than 
thc /ervi and bondmen: They are mentioned in feveral 
nncitntflnytys of manors. 

tlpmtfOf One day’s work performed by a tenant for 
his lord, farocb Autiq. 320. 

fi^ppofer. An officer belonging to the Green Wax in the 
Exchequer. See Exchequer. 

Ih a private fenfe, is the trampling upon, 
or bearing down one, on pretence of law, which is unjuft • 

But where the law is known and clear, tho’ it be unequi¬ 
table, the judges muft determine according to that. 
Vaugb.p. In another fignification, it is faid by Forte/cue, 
that all the unjuft metjiods invented by princes, to extort 
money from their fubjeCts, are fo many fountains of op* 
which never dry up % for fucceeding Kings lcl- 
dom fail to follow the example of their prcdecdTors. 
Fortefc. Laud. Leg* Angl. 

t the Croton, bob) IRcmccten. The 

learned gating of the King, his dignity, ttfe. 

ana^>b%rvm|jthkt nq fuit oration can be brought againft 
him* even in qiyil matters, becaufe no court can have 
jurifdiafon ovw him, proceeds as follows, 

Are tmsn,' it snay be alked, the fubje&s of England to¬ 
tally destitute pf remedy, in cafe the crown ffiould invade 
t%*r rights, either by private injuries, or publick. op- 
preffiohs f To this we may anfwer, that the law has pro. 
vide# a rrinhdy in both cafes. 

\ And. , 
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And) firft, as toinjuries; if any perfon has, in the SeCdnd fNVAnsn the fundamental cmfituHen of the 
point of property* a juft demand upon (he King, he tnuft redim, the convention declared an abdication, whereby 
petition him in hit court of Chancery , where his Chancellor the throne was rendered vacant. Which induced a hew 
will adminifter right as a matter of gtace, the* not of eoit* feulemeat of the crown. And lo far as this precedent 
puls ion : And this h entirely confonant to what is laid leads* and no farther, we may now be allowed to lay 
down by the writers on natural law. “ A fubjeA, (fays down the law of redraft againft publick oppreflion, If 
44 Puffendoqf,') Co long as he continues a fthje&, hath no therefore any future prince ihould endeavour to tfubvert 
“ way to oblige his prince to give him his due, when he the conftttution by miakikg the orioinal con- 
44 refufesit; tho* no wife prince will ever refufe to ftaud tract between King and people, ihould violate the 
44 to a lawful contrail. And, if the prince gives the fundamental laws, and Ihould Withdraw himfelfoot of 
“ fubject leave to enter an a&on againft him, upon fuck the kingdom ; we are now authorised to declare that this 
“ contrail, in his own courts, the aSiou itfelf proceeds eenjum&ioH of circumftances would amount to an ubdica- 
« rather upon natural equity, than open the municipal laws . w tion, and the throne would be thereby vacant But it 
For the end of feeh a&km it not ao compel the prince to j is not hr us to ft y, that any one* or two, of tSWuan CT&r 
ohfervt the contrad, but to persuade him. And, at dients would amount to fuch a fituation ; for there out 
to peribnal wrongs; it is well obftrved by Mr, loch, precedent would fail us. In thefe therefore, or other 
« The ham which the fevereign can do an his own per- j circut^ftaaces, which a fertile imagination may fotnift, 
<< fon not being likely to happen often, nor to extend j fusee both law and Hiftory are filent, it becomes is to be 
“ itfelf far; nor being able by his fiagk ftrength to fub- ] filent too; leaving tofmure generations, whenever necefsty 
« vtrt the laws, nox oppreft the body of the people, ] and thfefety of the whole pall require it, the exertion 
« (ftioald any prince have fojmuqh weak neft and ill nature J of thqfe inherent (tho* latent) powers ov society, 

“ as to endeavour to do it)—-—the ineonueniency there- j which no dimate, no time, no comjHmkh, no contrail, ran 
“ fore of feme particular mifchieft, that may sometimes J ever destroy or diminish. Black. Com , x K 243, 

“ happen, when an heady prince comes to $0 throne, ] 41,5. 

44 are well recompenfed by the peace of the publick and J €>ption, When a newfuJFragan bifltop is confeCrated, 

ftcurity of the government, in the perfonof the chief the archbijhop of the province by a cuftotaary prerogative 
“ magiftraLe being thus fet out of the reach of danger.” claims the coltauon oftbt firit vacant dignity or benefice 
Next, as to calcs of ordinary publick bppreflkn. where in, that fee, athis own choke; which is called his Option* 
the vitals of the conftitutioa are not attacked, the law Ooweik 

hath alfo affigned a remedy. For, as a King cannot J ^ . dPptfoital tttyt. A prmcipe is an optional writ, i. t. 
mifttft his power, without the advice qf evil cemnft&ors, | itis in 4 he alternative, commanding the defendant, to do 
and the affiftance of wicked minifters, theft men may be 1 the thing required, or ftew the reafon Wherefore he hath 
examined and punifhed. The Conftitntioo has therefore J not done it. There is 1 another fpedes of original writs 
provided, by means of indictments, and parliamentary im* J failed Peremptory, or a Si fecerit tejhcurum, from the 
peachments, that ho man shall dare to assist Tjsa/| words of the writ,, which dira&s the fheriff to cauft the 
crown in contradiction to thb uws of the j defendant to appear in court, without any option given 
land. But it is at the fame time*maxim in thofe laws, j him, provkkdthe plaintiff -gives the flienff fecurity 
that the King himfelf com do no wrong $ fiace it would be a I effe&ually to pvofccute his claim. Black. Cm. 3 K 
great weaknefs and abfurdity in any fyflera of pafeivn j ayg. 

]„w, to define any poffiblc wrong, without any pofitblc 1 dDpt. This Was Saxon money or coin, valued at fix- 
red refs. ' > {teen pence, and fometiraea according to variation of the 

For, as to fuch publick opprci&o** as tend to difiblve J ftandard at twenty pence. It is a worn which often occurs 
the con filiation, and fubvert the fundamentals of got&rtt- | in fiomejetay, and the laws of King Canutus. 
mem, they are cafes which the law will not, out of de- J #p§li#® p}9 Ifitge f iugtto. An ancient Writ. Be- 
ccucy, fuppofe : Being incapable of diftrafting thofe, 1 fate the Rq/irmation, while there wits no (landing colled; 
whom it has invefted with any part of the fupreme power ; | for a fitting parliament, when the Houjes of Parliament 
fmcc fuch diftruft would render the cxercife of that power | were met, they petitioned the King (hat he would «- 
precarious and impracticable. For, where-ever the law quire the biftops and clergy to pray for the peace and 
expreffes its diftruft of abufe of power, it always vefts a! good government of the realm, and for a continttance . 
fuperior coercive authority in feme other hand to correct 1 of the good underfunding between his M&jefcy and the 
ir i the very notion of which deftroys the ideas of fe- I eftates of the kingdohi and accordingly the writ Do 
vereignty. if therefore (for example) the two houfesof j Or undo pro Reg* M Regno was ifioed, which was common 
parliament, or either of them, had avowedly a right to I In the time of King Edw. 3. Nicholf.. Engl Hift. 
animadvert on the King, or each other, or if the King par* 3, p. 66 . ' ' « 

had a right to animadvert on either of the honfes, that fyi m. The hem, dr bordraofa garment, Cowell* 
branch of the legiilamre, fo fubjeft to animadverfion, I Jmlitt, A bouncy, a |Wel!hkg or knot m the 

would inftantly ceafe to be part of the fupreme power j flelh, cwfed by a Wow. Brad. lib. 3. tit* De Cornea, 
the balance of the confutation would be over-tqrned i tap* 23 * ham. 2. 

and that branch or branches, in which this jurifditoa an& KAtbtflp, Robbing them, or destroying 

refided, would be completely (pveraign. The feppofition trees in them, how punifted, 43 Elite, c. 7. 9 Gee. t. 
of law therefore is, that neither the King, mr either hotfe j r. 22. The hundred anfwerable for the damages, 9 Oeo. 
of parliament (collectively taken) it capable of doing any j I. c. aa. feSt. 7 * 

wrong 1 fmee in fuch cafes the law feels itfelf incapable 1 or «>scbel, (mentioned in ftat. Rich. 3, cap) , 

of furnifting any adequate remedy. For . which rnfon S* 24 H* 9 . cap. z* wad 3 4 Bdkv. 6 . hap. 2.) Seems f 

all opprefiums, which may happen to fprmg from any ] to be a kind of cork, or father a kind of feme like tM\m*F' i 
branch of the fovereign power, xauft neceffariTy be out of 1 which dyers life in thejr colours^ To What dittfeykbp? 
tho reach of aay fated ml, or eapreft legal provifipn : I 4 c. 5. fe&* ». 9 

•But, if ever they unfortunately happen, the prudence of ] or AftMit, (ordaliumj Is a Saxen Ot&ti, 

the times muft provide new remedies upon now enter- I compounded of or, tuhgmm and deal, or dele, judicium, 
gencks. j Oral others, from or, m that ‘language is priva- 

Indeed, it is found by experience, that whenever the Wwy and deltpm^- Miiu adpoP$ crinduit, or Not guilty r 
uUeoaftitotienal oppreffions, even of the fovereig^ power, but is ttftd for a kiU^ jff purgarioii praftifetf in ancient 
advance with gigantic fruits and threaten defection to a times, and in thjp C|hotif ft^talled pmgatio vulgaris. 
ftate, MANKiN.t WILL NOT »« RiAsojfBo out of tho Tlte of this twfc ferts, One by fee, another by 
feelinos or humanitv ; nor will ftcrifice their wajfev ,jvf feefo foe Mr. Lombard, & Hit ExpStuti** of 
liberty byn fernpulous adherence to thofe political I Santfe hddBnm t dT thif you fe^ trend 

maxims, which were originally eftablUhed to preferve it* I BkeWfe IMiugtM, f 4 . 0 . and MtSemm t efpadhmf, &if* 
Therefore tho' the pofitive kw» ** filent, experience ftp. M 41- Whmt, of fife -fch&r Htft r {femAs. 

will furnilh us with a very remarkable cafe, wherein I Winch ke calkfe, feudalet probation", he rxnftetii this . 
nature animreason prevailed. When Kmg James I the hum t C ^Uxag it Explerationtm, & kijm fnrief* fro- 
1 / I ftfeWr 
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, bationis 6, genera fuifft animadvert] t* vix, per fiasmam, are perfe&ed, they are to beTcrvedon the parties, or the 
per aquam, yrr fct'tum eandens, per aquam vel gelidam fel clerk or folic*tor employed by them. Odd. If an crtLr 
ferventem, per form & per corpus Domini, of all which is of courfe, thefolicitor ufuaMy draws up rifoabtes or tni- 
he alltdgeth feveralexamples t opt ofhiftory, very worthy netes, and gives, them to the jregiller*s clerk*. to draw up 
reading. Set Skene deverbor. Signified* verbo Machainm, the wrier from; and when the order is drawn up, ft is to 
This to have been in ufe in Henry the S«- jbe entered by the entering clerk, which mult be within 

cbnd T s time, as appeared* by Glanvllle, lit. 14. cap. 1;, eight days from the pronouncing; then the rcgifter paries 
a. See alfo Verfttgan, cap. 3. pag, 63, See alfo p»d< figns it, after which is the fervice, fcre; , For not 
Roveden 556. This Qrdatian law was condemned ,by obeying an order, pci&nally ferved, a party may be com' 
Pope Stephen the Second, and afterwards here totally abo- milted, 

lifoed by'parliament as appears by Rot. Puitn. de 4 nno fef foe Ifclng'n l&enfo, Arc rules made by the 

2'I'Jek. '3,. jwcm&v 3. Cowell, tide Leg, Edw. Ctopfeff, court in caufesthere depending; and when they are 
Anciently when.an pifoader being arraigned dratyrttlpai)d.entered by the clerk of the rules, they be- 
pleaded Not guilty* fe might chufe whether ifo would come orders of the court, 2 hit. 261. This court doth 
put himWf, for trial upcu^God and the country, by not take notice orders made in Chancery, nor in any other 
hs at this day, or upon Cod,only ; and’foon court, fo as 10 br bound by them; but will proceed ac- 
It was called the judgment of God, pre&mfog foar b* cording to Choirs own rules and orders. Trin. 2$ Car. B R. 
would deliver the innocent*. Terns di Lty, : 9 ,Mep. ir And if a caufo be put in foe paper of caufcs, that it may 
32. This trial was two ways, one by water, umWfr fa fpokc unto in the matter of law, by the order of the 
ther by fire: foe water ordeal was performed etcEr in, court; and the attorney in the caufo doth not attend at f 
hot or cold i in cold water the parties fofpe&ed Wete, $4*. theday,, the caufe is to be put out of the paper, and not 
judged innocent, if their bodies were not borne up by the be put in again, that term; except verj* good caufc be 
water contrary to the courfe of nature; in hot water, they foewn. Mich. 22 Car , B. R. 2 Lill. 26 1. The 
were to out their 'bare Jims oriegs into fealding wafor, King** Bench hath power toquafli arfy orders made at 
which if they brought out without hurt, they were t*- the ,publfck or private feflions of the peace ; or by any 
ken to be ihnojent of the cqrije* Thole that were tried other COmmif^oner^ if they, hud good rcafon for it. 
by the fire ordeal, pafed )>arip footed and tyjnd-fold oiver ltid\ . , , . 

nine hot ^oWliig-plowTihares j or^Wfrc to fdiry burning $ee% Cooke's Ruler and Orders in she Courts of 
iroh? in fieir hanpB, ufolly/of.poppound weight, which, King's Pleas, and Cafes in PraQke, 

was called fimple ordeal j fafpl twa pounds, whic| w^s >2 vol*excellent work; from which many 
duplex * or of three pounds weight,’ which was/*/>&***- things in, our modern books of praiUce are taken, tho* 
dalium ; and accordingly as they, c/c aped* they were judged ;the authors have feJdom been fo ingenuous as to acknow- 
innocewt 6r noCent, acquitted or condemneef s ^ ledgp. from .whence they were taken, or to refer to ah f 

deal was for fjreemen, and perlbns of better C^pition^- autiori^s* in many, of thofo inftances. 
and the water ordeal for bondmen at*4 naftaejes, Gist*#?:) & JMUm # fftetce* Jnfiim of peace* who 

tit* 4. <• 1. And the'horrible trial by dre ordeal*, ip make afvdsr;/, mull be^fojd in fuch orders to be judices of 
the firft degree, Queen Rmma, mo^er of idafarfi ,thp ! thu ^ua^, J^refidjiig in the county is notfoificient; but 
Confedor, Underwent on a fofeiddiCtjf W chaftity; alfo, t$ty»y n^e 4 apt be of the divi 4 on: it mud alfo appear 
an example of the focond kind ia menttOned k books that one of the juftiee* Was of the quorum. 2 Salk. 474* 
of a company of perfons fufpefled to be dealers of |he ^fay.:A*sOifar %ned:foparately by two juflices tf peacei 
King’s deer, in the reign of King Will u >aot'beip|g prefent together at the doing it, was ruled 

carried burning irons without injury, on its wring re- naught upon the ilatute 14 Car. 2. c. 12. See t Ld. 
ported to the King, fa received itWith aremarkabk ia* RapMpX 5. (+ . Alfo'where *tis laid, that two jullices doth . 
dignation; and replied, \ , der iafead of ^i tko fingular number for the plural, it 

, ., hai been adjudged2 Reym* 119s. And if the name 

Quid eft id ; Deni eft juftus Judex : Bereat gui demeps of the coohty be noi in the body of orders i but only in the 
hoc crediderit. , . margin* i'tfaif will be qualhed: tho* fome orders of re¬ 

moval with the naitfeof the county in the margin, have 
The monarch mult mean* that God, whom Ua.pdMs -been held good. Mkk 11 Gp§. 1 . Mod. Ca. in L. andE. 
had taught him to worlhip, or conhder as God ; hot. the 310, The foiTmnaof the peace, during all their feflions, 
great Author of Nature. , k t \ tr ay alter or woke their orders* and make a new order to 

The Saxons, befides the trial fatambm* commonly ufed vacate the former, tho’ it be drawn up; as judgments 
their fire and water ordeals', See Black. Cm . 4X 336, in B> &• may be altered during the fome term, the ref- 
407, 418, lions as.well as.the term being in law accounted as one 

or [ejfojfio multi? derived from the day. Ibid. 606. And die quarter fe/fions is not bound 

Saxon ore, mctaHum and del/an gfbdere) Is often ufed in to fee forth foe reafon of their orders and judgments, no 
charters of privileges, bpng^ taken fbr a Htmrty, whereby more than other courts. 2 Salk. 607. Juflices of peace 
a man claims jthe ore found m.his own ground, but pro* at the quarter-feffions may reflily defers of form in orders* 
perly is the ore lying under ground ; a^ alfo a delfe of &c. upon appeals, and then fhall determine the matters 
coal, is coal lying m veins under ground, before it is dig* according to die merits of the cafe; and no orders (hall 
ged up* Cwoeu, be removed into B. R. without entering into recognizance 

Oaths and or dels. Was part of the privileges of 50/* to profecute with cffcfl, (da otherwife foe ju dices 
and immunities granted in old charters, meaning , the to confirm their order, by St at. j Geo. t. c. 19. By the 
light of adminidnng oaths, and adjudging. ordeal trials,’ Su*. 26 Geo. 2. c. 27. No order of juflices fhail be fet 
within fuch a. preriifot or liberty, Cowell. . slide for not inferring that one of them is of the quorum. 

A \0fittt9. Are of foveral forts, and by diversions; as See Poor. 

%if xfoiChantetp* Sts* of foe court of Order of fiffions muft adjudge, and not date foe evi- 

either df condor otherwifo, ju* obtained on the deuce only, 1 Wilf. 74* 

- -**pfEon or motion of o|« of foe pa;;!^ in a eaufe, or of *Drnitkaic> Is a tmok which contains foe manner of per- 

fomXother vtitertled'or alfefted by it; and they are formingdiyine offices.: fa quo ordinatur modus, &e. 
fomerimes ^a'auk*', by copfent of ^D;htnancf» (ordimio) h a law* decree, or ffotute, va- 

parties. pronounced in rioufly ofed, >tfa, $j&. ' 

open court* and d^vm tfo the fom h|s notes; ^ J 0 ;blnp^ cf foe jpejeft* {vrdinatio forrftr) Is a Ha- 

and' 1 if there) lkl jkep;/d|racmty in adjunihg foe .notes* a ! tute»ma|e tomfoing matters and caufos of the fore/, anno 

- foJicitor • ' 

of the other nde Sti'fbwji#. ;^Jfofoijijpb»lhey 'm fottled, or partfomtnt* is fold to be the fome with 

the court if fa ’ ofoemifc done: affiofparfaqfaa.j :jforin the Parliament Rolls aas of par* 

fof Wilier, the: lii^nt^^n'eell^ ordinances, and ordinances ails: 

’ other fide ‘hath ^*> dgaind foem, bite .tljere foems to be this difference between 

for which purpofe copied aeiejfotUyerdl; ana when they fofmn fot^hn Misname was but a temj»orafy ail, by whj 
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of prohibition, which the Common* might alter or Amend the facraments; but the archbifoop may difpenfe with * 
at their pleafure; and an art of parliament is a perpetual one to be made deacon at what age he plcafetf, tho # he 
law not to be altered but by^King, Lords and Commons, cannot with one who is to be made a prieft. 13 Eli*. 
Rot. Pari. 37 Ed. 3. Pryn's Animadver. an 4 Inft. 13. Deacons and priefts are to be ordaimd only on the four 
And Sir Edward Coke fays, that an ordinance of parliament Sunday* immediately following the Ember Weeks y except 
is to be diftinguifoed from an art; in as much as the lac- on urgent occaftons; and it is to be done hi the ca¬ 
ter can be only made by the King and the three eftates, thedral or parifti church where thebilhop refidcs, in time 
whereas the former is by one or two of them. Co. Lit. of divine lervice, and in the pretence of thearchdeacon, 
{ordinarius) Is a Civil law term, for any dean, and two prebenearies, or of four other grave di- 
judge who hath authority to take cognifance of caufes in vines. And no bilhop Ihail admit any perfon intoorders, 
his own right, and not by deputation s by the Common without a title, or afrurance of being provided for; and 
law it is taken for him who hath ordinary or exempt and before any are admitted, the biihop foal] examine them 
immediate jurifdirtion in caufes ecdefiaitical. Co. Lit. in the prefence of the tninifters, who flEft' him at the 
344. Stat. Weftm. 2. 13 Ed. 1. cap. 19. ^ impofttioft of hands; On paih, if he admits a tiv hot qua- 

This name is applied to a bijhop who hath original lified,, tftc. of being fufpeuded by the ari&tri' hj ip from 
jurifdtrtioo; and an arcbbijbop is the ordinary of the whole making either deacons of priefts for two years. Can.*?f, 
province, to vifit and receive appeals from inferior ju- 34. « any imj^dlmenf bV obje£led again ft one who is 
rifdirtions, tefc. zlnft. 398. 9 Rep. 41. Wood's Inft* t$. to be made either j>Heft or deacon, at the time he is to 
The word ordinary is alfo ufed for evcrycommijfary or official be oAfpined, the bilhop is bound to fufoeafe ; from or* 
of the bilhop, or other ecclefiafiical judge, having judi- daininp him, until he ui&llbe found clear of that impe- 
cial power: an archdeacon is an ordinary j and ordinaries diment ; and it is generally held, thatwhatever are good 
may grant admiaiftrarion of inteftates eftates, t$c. Stat. caufes of deprivation, are alfO fufficlefct; caufes to deny 
31 Ed. 3. e. u. 9 Rep. 36. Hut the biihop of the admiftlbn to orders j as incontihency, drunkennefs, illi- 

dioccfe is the true and only ordinary to certify excoin- terature, perjury, forgery, fimony, herefy^outlawiV, 

municatious, lawfulnefs of marriage, and fuch eecltbiaf bfcftardy, fefr. z Inft . 63L { Rep. A jpetfbb to be 
tical and fpiritual arts to the judges of the Common Uw 5 Ordained prieft, mtlft bring a tcmtaonialoffbuf perfons, 
tor he is the per/ n whom the court is to write to, in fitch known to the biftvou, # Wl life and ftbtti&e• and be 
things 2 Shep. Abr. 47a. Foe the orditsecty'% power, it able to give aft accoui&of m feifo in ikin : a dea- 

is declared by many ftatutes; as minting to vtfitiog ho£ con it not to be' inert, unlefs he, pfbdiice to 

pi tab, by z H. 5. t. 1. The certifying' of baftardy, the feifhop foch a tdfttafonm! of his life, STc. and that 

&c. 9 II. 6. c. 11. Concerning quefttoas of tithes, heh^th been found faithful tad diligent in executing the 
that ihall come in debate before him. 27 H.%. e. zb. pf^eofk deftebm A biihopfhall not make any one a 
Allowance of fchoolmafters, £sV. 23 EU%. c. 1. I ideifooa and min liter; on thefame day; for there mu ft be 
Jac. 1. c. 4. If a man may keep a ichool without li-^ lame tiftietb try the beha^ibttr of a deaCoflk'hia office, 
ccnce of the ordinary, fee Ld Raym. 603. Add liheir *|ffifore he is admitted td foe order of priefthood, which 
authority in general is reftored, by 13 Car. 2. t. | ^me is generally a iVtdr, but it may be Ihorter, on rea- 
The ordinary's power and in weft in a church, tenable caufe all©##! by the biihop: priefts and deacons 

mitting, inftituting and indurtiug parfans ; of feeing aftlf are not bniy to fubfetfbe th£’fofety-nine articles, but take 
taking care that it be provided with a pallor, by the pa- ■ the oath of theKmg’s ftiprematy, as direrted and 
tron who has the right of preferring; or in his default, altered by Stat. 1 W. €sf M. A prieft by his ordination 
to beftow the church on fome proper perfon to ferve riii receives authority to preach the word, and adminifter the 
cure, rtfr. 1 Roll. Rep. 453. Before prefentstion to a Holy Sacramefits, &c. {but he may not preich without li- 
church, the ordinary may fequefter the profits; and du- cjncefrointhebifhop,archbifhop,oroneoftheuniverlitics^ 
ring the vacation, ^tis faid he may make a leafov 1 None but priefts are capable of any benefice, or dignity, 
AV?. 370. When the ordinaries or their minifters have ■ or of adrakiftring the facrament, 13 & 14 Car. 2. c. 4. 
committed extortion or opprefiion, they *nay be indirted, fe&, \ 4, w 

putting ths things in certain, and in what manlier, &c. The Stat. 31 Eliot, cap. 6. punifhes corrupt ordination 
25 Ed. 3. c. 9, Formerly clerks accufed of crimes were of priefts, &c. If ,any perfons (hall take any reward, or 
delivered to the ordinary , and the bodies of fuch clerks other prdfit, to make and ordain a minifter, or to liccnfe 
kept in the ordinary's prifon until tried before him by a him to preach, they ihall forfeit 40/, and the party fo 

jury of twelve clerks; and if condemned, they were ordained, Sec. 10 1 . by this ftatute. 

liable to no greater punifhment than degradation, lofs of A general chapter, or other folemh conven- 

goods, and the profits of their lands; unlefs they had tion of the religions of fuch a particular order. Paroch. 
been guilty of apoftacy, &c. This was when they had Jntiq. p. 576. 

the privilege of being tried only by ecclefiaftical judges; Uiojapm f m!ttO}tftj The holy orders of 

which was fo far indulged them, that after they had been prieft, deacon and fubdeacOn, any of jvhich did qualify 
once delivered to the ordinary, they could not be re- for presentation and admMon tiJfcn ecclefiaftical dignity 
manded to any temporal court, until the Stat. 8 Elm. or cure, were called ordines majofes ; and the inferior or- 

r. 4. 2 Hawk. P. C. 361. No ornaments can be fet up ders of ehantor, pfalmift, oftiary, reader, CXotcift and 

in a church, without confent of the ordinary. 1 Strange acolyte, were called ordines inheres: for which the pier- 
576. See Co. lib. 9. fol. 36. Hsnftoe* s cafe. And the (bns fo ordained had their prima tonjura different from the 
itatute of Wejlmtnjler 2. cap. tg. 31& 3. f.tl. and 21 ionJUra chricalis. Cowtll. 

H.%. cap. 5. 3 Inft. cap. 19. See Brooke, Ordinary , €>kintim fugitfoif. Signified thofe bfthe religious who 

and t Lhdewode in cap. Exterior , tit. de ConftitvHonibus, deferted their houfes, and throwing off the habits, renoun- 
verbo Qrdinarii . Indirtment againft ordinary, &c. for ced their particular ih conS^pt of their oath And - 
extortion, mult fetfoith the fart, 25 Ed. 3. ft* p c. 9. other obligations. Watotk. ftntif. 388. ' i 

See Adminiftrmor, Biftsop, Clergy, Hofpitdls. 4 , ■ fi!>|hiimn(e, Letfofts phtent tfy making: k hot within tV 

£);mnavp of fftetogate. Is one who is attendant in ftatute of monopb&et, ti jdc.u 10.; ^ 

ordinary upon condemned malefartors in that prifon, to 0 |BO, Is taken for that rule which foe ^ 

prepare them for death ; and he records foe behaviour ojf obliged to ObfervC. InRadmer. <vita$. Eifslmi, cap. 37. 
fuch perfons. #lbn W^'trkh, W J»£*fthes} and 

fiZ>2ttinatione contra Serbicntce, A writ that liefo the Cijlertwns alfo wore ^®^. , 
againft a fervant, for leaving his inafter contrary to the ; ;'' Frisurt. ; Sub normSBene* 

ftatute, Reg. Orig. 189. j ifiAifmdfetntes f Mingiefyihi teUs! us,! p. 85x. The Cks* 

Wit 11 Of Clergy. No man is capable of taking nines Hfcewile imv M&e** Mitt; Farif, rij f 914. 
any ecclefiaftical promotion, or dignity, unlefs he be or (foom. the 4^ton arf 9 peytt 

ordained a prieft, to qualify him for ths fame. A clerk on d giid, fihth iefempii*,) h a ^HvStey of ^eftitqtioa 
is to be twenty-three years old, and have deacon's orders, Of mth. Aimc by 

before he can be admitted into any lhare of the miniftry: foe or coaoity, ;fot 'wjbo 

and a prieft maft be twenty-four years of age, before he wis l^ftfedgc. ^Arcb. png. ttp Or, rifoer t penalty for 
{hall be admitted into orders to preach, ot to adminifter] taking away cattle. 

4 O|fo?b v 
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^ #|fofo batoctl, Penalty on felling 2 net with a: (lair- 
boat within the m6mh o f Orford haven, rf El. c. 21- 

( cmrifrifium ) A fort of cloth of gold, frizled 
or embroidered, formerly made and ufed in England* worn 
by our Kings and nobility; and the deaths of the King’s 
guards were called orfrates, becaufe adorned with fuch 
works of gold. 'Mention is made of thefe orfraies in the 
Records of the Tower. 

DfgaltottO, More truly orguiikns, that is, proud and 
high-minded* derived from the Prenib orgueil, pride. 

4 fail. 89. 

HSfgef#, {mentioned! in flat. 32 £. 2. ft . 3* r. 3) Is 
the greateft fort of Nortb-Jb* $fa, (for the ftatute fays they 
are greater- thah loh-fiffi) Which we now call orgamlistgi j 
corruptly fr^nt^rkiteyding, becaufe the bell are near that 

fiDggftft, '(fine eempfnfiithme) Without recommence; at 
where no fati station was to be made for the death of 
a man killed, fo that he was judged lawfully Haiti. SpelsfL 
fiPrfel college, A prebend of Rot defter, how annexed 
to its provoftfhip, 12 Ann. ft. z. e.6. ft 7. 

fiEWnai, Jh the 'court of Kiog’s Bench, the ufual 
original writ iflbed in aftiofft, • as attton of trefpafs upon 
the cafe, &c. The court Of Common Pleas proceeds by 
original in all afliOns: but toatreft and. fue a party to 
outlawry, it is ti&d by both courts; And for originals 
in trefpafs on the cam, there*' IfUnpayable to the 
crown, wl.e^e the damages am hid abmre forty pound! 
in proportion to the damage. PrmBif.Solk* 254, 255. 
The original is the foundation of tWcapim, ana all fab* 
fequent procefs; the return’ whereof is generally the 
tefte of the (aptas: tho’ the capias may be taken out 
’ before the original, by leaving the- pracipewxxh the fila- 
zer, who will make’out a cdpias upon It, and afterwfrdd 
carry it to the curfitor to make an original; and the 
filazer when'it is returned, is to file it with the cuftos 
brevium. See Attorney's Prafl. id fourt eflK, B. end C. P. 

0 |tgfnatfa. In the treafum'i remembrancer’s office 
in the Exchequer', the trabforiptt, ffr. font thither out of 
the Chancery are called by this name, and diftsjtguiihed 
from recordn ; which contain the judgments and pleadings 
in fuits tried before the Barons. 

Sorpe orped knight, /. e. a knight whole clothes 
fhined with gold. Blount. > 

fiD;pt)an, iprphanus) Is a fatheriefs child; and in the 
the city of London there is a court of record cflabliihed for 
the care and government of orphans . 4 Ittft. 248. 

The Lord Mayor and Aldermen of London have the cuftody 
Of orphans under age and unmarried, of freemen that die ; 
and the keeping of their lands and goods: and if they 
commit the cuftody of an orphan to any man, he (hall have 
the writ of rcrvijhmcnt of ward » if the orphan be taken 
away ; or the Mayor and Aldermen may imprifon the of¬ 
fender until he produces the infant. 2 Danv. Abr . 511. 
If any one, without con font of the court of Aldermen, 
marries fuch an orphan under the age of twenty-one years, 
tho’ out of the city, they may fine and imprifon him, 
until paid, l Lev. 32. f Pentr, 1 78. Executors and 
bdminiflrators of free men t dying, are to exhibit true in¬ 
ventories of their ellatcs before the Lord Mayor and Al¬ 
dermen in the court at orphans, and mull give feeurity to 
4 the Chamberlain of London and his fucccffors by rocognir 
* feance for the orphan's part; which if they refufe to do, 
they may be committed toprifon until they obey. Wood's 
; If any orphan, who by the cuflom of London is 
s governmentof the Lord Mayor and Aldermen, 

: Spiritual courtfo£any legacy, £p*r. a prohibi¬ 
tive gt^tfted ; becaufc the Lord Mayor and 
only have juriHliftion of them* 5 Rep. 73. 
But an orphan may:Wiive the benefit of fufog in the court 
of orphans, and file a MB hi equity for difcOfeery of the per- 
fonal cflate, (s'*. ' ■ n 

The Lord Mayor hnd 1 Commonalty of London being 
anfwerable for the «rp^w «ibney paid into the chamber yf 
the city, and byfomc accidents become indebted to the 
orphans and : their brodifo^ v bi ; a greater fora than they 
could pay; hi hat. £ M. cap. »o. it is enact¬ 
ed, that the lands; *narfc^>](iirt, belonging to the 
oity of London, fobr ailhg eight thou* 

find pounds per *stn. to be appropriated for a perpetual 
fond for orphans; and towards railing fuch a fond, the, 



Mayor and Commonalty may aflfefa two thoufimd pounds 
yearty upon the perfonal eflates of inhabitants of the city, 
and levy the lame by dittrefs, £sfr. Alfo a duty is grant¬ 
ed of four killings per ton wines imported, and on 
coals; and every apprentice (hall pay a/. 6d. when he 
it bptttid; »and 5 s. when he is admitted a freeman; for 
railing the fond: the fond is to be applied for payment 
of the debts due to orphans; by intereft after the rate of 
4 /• per cm. &c. And no perfon fhall be compelled, by 
virtue of any cuftom in the city, to pay into the chamber 
of London aUy fum of money or perfonal eftate belonging 
to an orphan of any freeman for the future. 5^6 
W. & M. By the Star. 21 Geo* t. c. 29. The duty of 6 di 
per chaldron on coals, given by the hut. 5 £sf 6 W. fcsf M. 
towards the 'orphan debt, is continued for thirty-five years. 
See Stat. 21 Geo. 2. c. 29. for the further relief of the 
orphans of the city of London. 

fiDrteiif, (Fr.) Is a foreft word, and fignifies the*claws 
of a dog’s foot. , JCitch. 

fiE^toiagiutlt, A garden plot, or hortilage. Mon. Angl. 
tom* 1,» ' 

fiD;pal, [oridum) Is a room, or cloifter, of a monaf- 
teiv, priory, &<* whence it is prefumed that Oriel at Oryol 
College in Oxford took name. Mm. Pan/, in <vit. Abb. 
fiV. Athene, . 

ffifotttwtt fluJrto. A cuftom formerly of the church, 
that fo the celebration of the mafs, after the prieft had 
fpoke fchefc words* viz. Pose Domini vobiftm, the people 
kiftfed each Other, was called ofcvlum pacts; afterwards 
when this cuftom was abrogated, another was introduced; 
which was, whilft the prieft fpoke the aforementioned 
wards, a deficOn offered the people an image to kifs, 
which was commonly calledparr*. Matt. Parif. anno 11 qo« 
A kind of iron ore, antiemly brought into 
fijahdL 'West. 32 H. 8. cap. 14. 
fiMfonffUt Was a tribute paid by merchants for leave 

to expofo their goods for fale in markets*-—- ppui per 

terras ebastt ofotifionem dabant & teloneum. Leg, Ethel- 

liotO, (Lex Ofwaldt) The law by which 
was, undfirftQod the cjcdling married priefts, and intro¬ 
ducing monks into churches* by Qfvsald biihop of fVor* 
cefttr, about the year 964. • 

JdetUflin'U Ibauo Hunfoeb, An ancient hundred, in tfV- 
cefterjhire, fo called from biihop Oftwald who obtained it 
of King Edgar, to be given to St* Mavfs church in Wor~ 
after ; it is exempt from the jurifdi&ion of the flieriff, 
and comprehends 300 hides of lands. Comb. Brit. 

Was a deacon-cardinal of St. Nicholas, in car - 
cere Tulliano, a legate for the people here in England, 22 
H. 3. whole confutations we have at this day, Stnv's 
Annals , 303* 

fiPtbotatwg, Was a deacon-cardinal of St. Adrian, and 
the pope’s legate here in England, 15 H. 3. as appeareth 
by the award made betwixt the faid King and his Com¬ 
mons at Kenilworth. His confutations we have at this 
day in u(e. 

Dud), A collar of gold, or fuch like ornament, worn 
by women about their necks. St at. 24 H. 8. c. 13. 

gfocr* (Sax. cfer, ripa) In the beginning or ending of 
the names of places, fignifies a fituauon near the bank of 
jbmc river; as St. Marywer *in Southwark, Andover in 
Hampjhire, (A c. 

fiDUercptcb, (from the Sax. cfer, i. e. Taper, So cythan, 
offender) Is ufed where a perfon is convicted of any 
crime $ that it is found upon the offender: this word is 
mentioned in the laws of Edna, apudBtempim, pag. 836. 

&toe¥form'fb. Contumacy* or contempt of court. 
In the laws of Adelftan, cap, 2 5. it is ufed for contumacy: 
but in a council held at Winchefler , anno 1027, it fignifies 
a forfeiture. Sfce Leg. JBtbelred, cap. 27, 
tffoerfameflh* SCcms to have been an antient fine be¬ 
fore th^ foatUte for bue and cry, laid upon thofe, who, 
hearing of a murder robbery, did not purfue the male- 

fadlbr. 3 Isfti d —Si quis furi cbvia-vcrit, & fine 

vociftmimgr&h ftpm dimiferit, emendet feevndum Wcram 
ipfiss firis, ml jdfial acla fe adhgiet, quod cum eofalfim »e 
Jkbukfignu assfito eimere fiperfedit, reddat ovcrlSwneira 
Regis, oat phm* fi ldidiet. Lib. Kub. cap. 36. 

Cfoerfccvu Uf the 0m* Are poblick officers created 
by the Slat. 43 £//«. c . a. to provide for the poor of every 

.. pariihj 
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parifti; and arc fometimea two, three, or four, according 
to the extent of parishes, Churchwardens by this ftarnte 
are called overfeers of the poor, and they join with the over* 
fcsrs in making a poors rate, t&c. Bat the ehurchwUr- 
dens having diftintt bufinefs of their own, ufually leave 
the care of the poor to the overfetrs only; tho' anciently 
they were the lole cvefeers of the poor* Dalt. ch. 27, 
Wood’s Inft. 93. See Poor . 

4Dbett, (Fr.) h ufed for open ; overture, an opening, 
alfb a propofal. Law Fr. Dift* 

( apertum faftum) An open aft which by 
law mult bemanifeftly proved. 3 Inft. 12. Some overt* 
aft w to be alleiigcd in every indi&ment for high Ore fon t 
fuch as*for treaion in comparing the death of the King, 
the providing arms to eiFed it, (&c. 3 Inft, 6 , la. 

H. P. C, 11. And no evidence {hall be admitted of any 
overbaft, that is not exprefly laid in the indidment, by 
Sfat, f VP. 3. Vide Treafin, 

£)bertrf&c;?>. Is an Open plain word, not to be mis¬ 
taken. St at. I Mar. Scf. 2. 3. 

4 Db?C 0 , (« e r.) A6t$, deeds, or works: and ovrages, 
are days works. » x*p- » 3 <* 

e&uttop, The Uirwitt or fine paid to the lord by the ’ 
inferior tenant, wbervhis daughter was corrupted or de¬ 
bauched.— —Natavi in villa de \V ridthorp-— qui* 
lib ft pro filiabtts fuit maritandis gtrfatn Domna, Of OUrlop 
pro filiabut corrupt is, Both fef alia fervitia & auxtlium. 

fetr. Blef. Contin. Hift. Cropland, 115. 

(from the Fr* ovfter, to put out) As oufted of 
pofleiiion, k where one is removed or put out of pofTeflion. 

3 Cro, 349. 

^lifter le {amovere mauum) Signifies a livery OF 

land out of the King’s hand, or a judgment given for bine 
that fued a monftans de droit; and when it appeared upon 
the matter, that the King had no title to the land bh 
foisted, judgment was givtot in the Chancery that the King's 
bauds be amoved, and thereupon an amovms manum was 
awarded to the efeheator, to redone the land, it being as 
much as if the judgment were given that the party (hodld 
have his land again. Staundf Prarog. caj. 24. 1 23 Ed. 

1. cep. 19* It was alfo taken for the writ granted upon 
a petition for this purpofe. F, M B* 256. And it is 
written outer U maina in the 25 Hen. 8. cap, 3 2 . Bulbil 
wardihips, liveries, and after k mains, &c. are taken 
away by Seat. 12 Car. 2. cap. 24. 

Gutter te dlj)er, (oukre , i. e. ultra, fsf U mer, mare) 

Is a caufe of eftbin or excufe, if a man appear not in 
court on fummons, for that he was then beyond the fern. 

4Dutfangtl)ef, (from the Sax. ut , i^e. extra, fang, 
taptus, £ff theof fur) Fur extra captus , quern Deminus , 
quanquam in alteno fundo comprehenfum , in curiam tamen 
fuam revocat, ibique judteat. Litt. It is a liberty or privi¬ 
lege, as ufed in the ancient Common law, whereby a lord 
was enabled to call any man dwelling in his manor, and 
taken for felony in another place out of his foe, to judg¬ 
ment in his own court. Raftal. Seat. 1 13 2 P. & M. 

c . 15. . .. . 

£>utbc 0 , Is the fame with outhorn $ which is a calling 
men out to the anny, by the found of an horn* 

sDutdjoufcfl, Arc thofe belonging and adjoining to 
dwelling-houfes; and taking away any money, goods, 
ts'e. from fuch oubboufes , r*n the day-ttme, 0 £$s. value, 
is folfuy without benefit of clergy. Dalt. c. 99. Stat. 

32 EH?., c. 15. 3 fcf 4 W. &M. c. 9. See Burglary. 

ssDutlnnh. The Saxon Thanes divided their,hereditary 
lands into inland, fuch as lay neared: their dwelling, 
which they kept to their own ufe; and outiemi, which lay 
beyond the demeans, and was granted out to tenants, at 
the will of the lord, like copyhold eftates. This minted 
they fubdivi Jed in to two parts,one part they difpofod among 
thofe who attended their perfon $, called Theodcns, or lei* 
for Thanes ; the other part, they allotted to their bof- 
bandmen, or churls. Spohn* de feud. cap. 5. 

4g>(ltiat&» Sax. utl'tghe, Lat. utlagatns) One deprived 
of the benefit of the law, and out of the King’s protection. 
FUth, lib . 1. cap . 47. If where a perfon is called into | 
the law, after an original writ, and the writs of capias, ; 
alias and f lories, returned Non eft inventus, and procla¬ 
mation made for him to appear, he contemptufiy it- 


fufei to appear, he is then outlawed. 1 Inft. 128. A 
woman cannot be an outlaw » becaufe women arc n^ 
fworn to the King as men are, to be ever within hwf 
therefore they are faid to be waived, ai not regarded but 
forfaken of the law. F. H. B. 160, And an infant 
under twenty-one years old, his age to take the oath of 
allegiance, cannot be outlawed* When a perfon is re- 
Bored to the King’s proie&ion, he is inlawed again. 

jShttlalfljp, (utlagaria) Is the ; lofs of the benefit of a 
fubjea, that is, of the King’s protection and the realm. 
Cowell. 

Outlawry is a ptmifliment inflifled for a contempt 
in refufing to be amenable to the. jnBice of that court 
whifch hath authority to call him before them t and 
as this is a crime of the higheB nature, bcm>^ an ad of re-, 
hellion again#: that Bate or community of «ffnek be is 
a member, fb it fobjeds the party to forfeitures andrdif- 
abil-ities.; for he lofeth his liberam legem , is out of the 
King’s protection, &e. Co* Lit* 12$. Do ft. & Stud* 
diaLu . cap* 3, 1 RoIL 'br, 802, 

And as to forfeitures for refufing to appear, the law 
difllnguiihcs between outlawries in capital cafes, and thofe 
of an inferior nature; for as to outlawries "in treaion and 
[felony, the law interprets the party’s sbfence afqficient 
evidence of his guilt, and without requiring further proof, 
accounts him guilty of the fa ft, pn which enfoes corrup¬ 
tion of blood, md forfeiture of his efej^e, .real and per- 
fonal. Co. lit. l2$. j luft. 161. . 

But outlawry in perfottal actions doe# not occafion the 
party»to be looked on ^as geilty of the fe£l, nor does it 
occafion an intire forfeiture, pf hjs real eftaie, yet it is 
very fatal and penal in its confluences; for hereby he 
is aeBraioed of his liberty, if he can be found, forfeits 
his goods and chattels, and the profits of his lands, while 
the outlawry remains in force* Plow. 541« 9, H. 6., 20. 
b. Show. Pari. Ca. 73,. 

Anciently outlawry was looked upon as h horrid a 
crime, that anyone might m lawfully kill a perfon outlawed, 

0$ he might a wolf, or atper noxious animal; but the Jaw 
herein was changed in Edward the Third’s time, which 
provides, thata perfon. outlawed (hall be put to death by 
the filer iff only, having lawful authority for that purpofe. 
C0> Lit., S2&« b* ;j . 

Alfo from the. heinoufnefs of the offence the fheriif 
may, on a capias utlagatum * break open the houfe of the 
perfon outlawed; for it would be unreafonable, that the 
prote<aion, allowed,in other cafes, Ihould extend to him 
who is declared a contemner and violator of the law; 
therefore the feizing him as an outlaw, implies the li¬ 
berty of entering and feizing him wherever he lies hid. 

2 Hale*s lift. P* C. 202. 9 C$. 91. 1 Bulf 146. Cro* 

Eliot. 908. Moor 606, 668. Telv* 28. Cro* Car* 537. 

At Lem. 41, %fon.%ii. 


T. In what cafes preeefs of outlawry lies; and by what 
jurifdiftion fuch proctjfet are I# ijjue. 

2. Jgairft whom procefi of outlawry may he awarded ; 
whether it mhy he awarded againft a peer, eta infant, 
feme fete or covert. Several defendants, send principal and 
aeceftary. ^ * 

3 * To what place procefi tf outlawry is u ijfke \ of the 
quinto exaflua, and proclamations on an outlawry. * 

■ ' /" v> 

4* What the party mu ft ty ** * r & r to smith him fa a 

reverfal $ anetof the tffcfts and cosftqssences of anrm^j ql, 

1. In what cafis procefi of outlawry Met f asm by what 
jurifdiftion fuch pmffii art to ftu* 

Originally proeefe of mumyry only lap in treafon and 
felony, and wa« afoerwlirds extended 10 trefpafe of an 
enormous nature; and herein it is laid down by Haw - 
kins. That pfocefe of outlawry lies m all appeals, and 
it* all iedhftme»te of oonfpirecy and deceit, or other 
-primes of a kighcr nature than nrefpxft vs £# amis 5 but 
fo Iks not ut an adion, nor, at feme fay, on an indidt 
' c - , ^ ' meat 


a 
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*. meat on a ftatute, unlefs it be given by <bch ftdlute, 
ei ther exbrefly, as in the cafe of praemunire, or impliedly, 
as in cafes made treafon Or felony by ftatute, or where 
a recovery is given by an aft ion in which filch procefs lay 
before, as injthe cafe of forcible entry. Staundf. 192. 
Bro . tit. Outlawry, 26, 36, 59. Co. lit. 128. b. Dyer 
213, 214* 2 Hawk. P. C. 302. 303. and feveral autho¬ 
rities there cited. 

In an aflrfe, a capias fro fine lies, and upon that procefs 
of outlawry, if the afofe be found with force, but being 
a mixt aftion, as favouring of the realty, it is out of the 
ftatute of additions, x Hen. 5. cap. 5. which extends only 
to perfonal aftiOns, appeals and indiftments. 2 Inft. 66 5. 

6 Hod. 8j. 

+$o procefs of outlawry lies in replevin, and is given 
by the ftatute 25 Ed. 3. cap. 17. which gives the capias 
in this manner 5 when on the plnries rcpkgiari facias the 
foeriff returns averia eongata , then a capias in withernam 
iflues, and on that’s being returned nulla bona, a capias 
iflucs, and ib to outlawry ; but it does not lie on the 
original writ of replevin, which is vicontiel and deter¬ 
mined 5 therefore as no addition is required in fuch ori¬ 
ginal writ, fo neither ought there to be any in the fccond 
writ j for where a writ or procefs is founded on a former, 
it muft purfue the former, and cannot vary from it. 6 
Hod. 84. I Salk. 5. Earl of Banbury y. Wood. 

By the Common law, in all aftions of trefpafs quart 
«A £sf amis, and in which there is a fine to the Kinji, a 
capias was the procefs 5 and herein procefs of outlawry 
lay by the Common law, 35 Hen. 6, 6. b. 22 Hen. 6. 
13. Raft.Ent. 293. 10 Co. 72. 2 Roll. Abr. 805. 

But in account, debt, detinue, annuity, covenant, and 
fuch aftions as are grounded upon negligence or laches 
merely, no capias lay at Common law, but, only fum- 
mons and diftrefs infinite, therefore the capias and out¬ 
lawry in thefe aftions were introduced by afts of par¬ 
liament. Co. lit. 128* b . 3 Co. 1,2, 2 Bulft. 63. 

zlnjl . 143. Cro. Jae. 222, 261. Yelv. 158. Raym. 
128. 1 Keb. 890, 908. 1 Sid. 248, 258. Of detinue 
of charters. Dyer 223. a. dubitatur. 

By the ftatute of A farlebridge, cap. 23. the writ of 
monftravit de comfto was given, where before the procefs 
in account was fummons, attachment, and diftrefs in¬ 
finite ; and by Weftm. z. cap* 11. procefs of outlawry is 
given in account. 2 Inf. 145, 380. F. N. B. 259. 

By the 25 Ed. 3. cap. 17. Such procefs lha.ll be made 
in a writ of debt and detinue of chattels, and taking of 
beafts, by writ of capias, and by procefs of exigent, by 
the focrilTs return, as is ufed in a writ of account. 3 
Co. 12. 2 Roll. Rep , 295. 2 Bulft. 63. 

And by the 19 Hen. 7, cap . 9. it is enafted. That like 
procefs be had in aftions upon the cafe, as in,aftions 
of trefpafs, or debt. 

But it hath been adjudged, that procefs of outlawry 
lies in no cafe but where a capias lies; that therefore 
where the proceeding is by bill, and not by original, as 
there can be no capias, fo there can be no proceis of out¬ 
lawry, as in a bill of privilege by or againft an attorney, 
s Leon. 329. 2 Roll. Abr , 76. I Sid. 159. 1 Keb. 

577* 

It is clear, that the courts at Weftminfter may iffue 
procefs of outlawry, and that the court of King’s Bench, 
either upon an indiftment originally taken there, or re- 

* moved thither by certiorari, may iflue procefs of capias 

* and exigent into any county of England , upon a non ejfl 

j returned by the ffieriff of the county where he is 
ifdiflvd, and a teftatum tfiat he is in fcftne other county. 
2 IftsU's Hift. P. C. 198* 

Alfo juftices of oyer and terminer may iflue a capias 
or exigent, sind fo proceed to the outlawry of any peribn 
indifted before them, direfted to the foeriff of the fame 
county where they held their feffioaa at Common law; 
and by the ftatute of 5 id. 3. cat. 11. they may iffue 
procefs of capiat and exigent to all the counties of Eng¬ 
land, againft perfons Iep8$d or outlawed of felony be¬ 
fore them, 2 Holds Hift. P. C. 31, 199. 

But juftkes of gaol delivery regularly cannot iflue a 
capias or exigent ; bccfcdfo their com&iflSon is to deliver 
the gaol de pnjbnibus ik ca eXifcntilus, fo that thofe 
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whom they have to do with, aVe always intended in cuf- 
tody already, z Hale's Hift. P.C. 199. 

Juftices of the peace may make out proceis o f outlawry 
upon indiftments taken before themfclves, or upon in- 
diftments taken before the iheriif, and returned to the 
juftices of the peace, by the ftatute of 1 Ed. 4. cap. 1. 
but the power of the lherifF, to make any procefs upon 
indiftments, taken before him, is taken away by that fta- 
tnte. 2 Hale's Hift. 199, 

It is made a qurre by Hale, whether a coroner can, by 
law, make out procefs of outlawry, againft a man indifted 
by inquifitidn before him. * 1 Hale's Hift. P. C. 199. 

It hath been held, that though the procefs in inferior 
courts be a eapias, that yet they cannot proceed to out¬ 
law the party. Yelv. 158. Cro . Jac. 222, 261. Roym. 
128. 1 Sid. 248, 239. 1 Keb. 890, 908. 

The proceis to the outlawry, viz. the capias and exi¬ 
gent, muft be in the King’s name, and under the judi¬ 
cial feal of the King, appointed to that court, which iflues 
that procefs, and with the tefte of the chief juftice or 
chief judge of that court or feflions. 2 Hale's Hift. P. C. 
199. 

2. Againft whom procefs of outlawry may be awarded 9 , 
whether it may be awarded againft a peer, an infant, 
feme foie or covert, ftveral defendants, and principal and 
accejfary. 

If a peer of the realm be indifted, and cannot be found, 
procefs of outlawry fhall be awarded againft him, and he 
Ihall be outlawed per judicium coronatorum. 2 Inft. 49, 

3 Inft. 31-^ Staundf. 130. 2 Hawk. P. C. 424. 

But in civil aftions, between party and party, regu¬ 
larly a capias or exigent lies not againft a peer, yet in cafe 
of an indiftment for treafon or felony, or for trefpafs 
v* & amis, as an affault or riot, procefs of outlawry fhall 
iflue againft a peer, for the fuit is for the King, and the 
offence a contempt againft him; therefore, if a refeue 
be returned againft a peer, or if a. peer be convift of 
a diflexiin with force, or denies his deed, and it be found 
againft him, a capias pro fine and exigent (hall iflue, for 
the King is to have a fine; and the fame reafon holds 
upon an indiftment of trefpafs or riot, much more in the 
cafe of felony. 2 Hale's Hift. P . C. 199, 200. Cro. 
Elm. if O, 503. 5 Co. 54. 1 Roll. Abr. 220 . 

An infant above ike age of fourteen may be outlawed, 
and the outlawry is not erroneous; btft an infant under 
the age of fourteen cannot be outlawed; if he be, it is 
erroneous/ 3 Hen. 5. uthg. Fitz. tit. Outlawry 11. 
Z Roll. Abr. 805. Dyer 104. 2 Hale's Hift. P. C. 207, 

208. 

But the outlawry of fuch infant is not void, it being 
of record, but is voidable only by writ of error. Dyer 
239. a. z Roll. Abr. 805. 

A woman is faid to be waived, and not outlawed ; and 
the reafon why the outlawry of a woman is legally called 
waidiaria mulieris, is becaufe women are not fworn in 
leets or torns; therefore men are called utlagati ', / e. 
extra legem pofiti, but women are waiviata, s. e+ dere- 
lifae, left out, or not regarded, becaufe they are not 
fworn to the law. Co. Lit. 122. b. Liu. fek. 186. 

Therefore where a capias and exigent were awarded 
againft three men and twef women, and the return was 
utlagati exiftunt, where, as to the women, it ought to 
have been waiviata exiftunt, this was held to be error. 
Cro . Jac. 358. Middleton's cafe. 1 Roll. Rep. 407. S. P. 
1 Roll. Abr. 804. S. P. 

If in an aftion againft hufoand and wife, the hufoand 
is outlawed, and wife Waived, and foe is taken upon the 
capias utlagai*, tho’ foe is to be difeharged of the impri- 
fonment, (becaufe the plaintiff .cannot proceed again ft 
her alone) yet foe ftill remains waived, and when her huf- 
band is taken he muft bring her in. For this vide Dyer 
27 1. Cro. 7ffr. 445, Cro. Eliz. 370. Hutt. S 6 . 1 

Sid. 21. Vidi? Cro. Car . 58 , 59. Smith ver. Ajh b‘ ux* 
Huff. 86* $, v* 

If two are feed in a joint aftion, and neither of them 
WiU appear, procefs of outlawry muft be taken out againft 
both. Cro. ED*. 648. Beverly ver. Beverly. 
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203. Hawtry vcr. 
Moor 74, //. 203* 
1 Keb. 642. S. C. 


If an exigent be awarded againft two, and the return is 
prime exaHi fuirunt if Mn ttmparutruHt, without faying, 
„,c mam tdiquit tmparmt, it is erroneous. 2 Rtl. Air. 
802. Taverner's eale. 

As to outlawry in aQion of account vide 41 Ed. 3. 3 ' * 

RoL Jbr t 127 S. C. 1 Brownl. 25. S. P. 41 Ed ' 
y 13 b. 1 RoL Mr, 127. and vide Moor 188. 2 

Leon. 76, Alfo •vide Dyer 239. pi 
. Anger. N. BendL 14®* 205. 

1 And. 10. S.C. and 1 Sid. 173. 

Guy vcr. Barnard . ...» «. 

As to awarding outlawry againft principal and acceffary, 
by the flat. 0 f tTeftm. 1. cap, 14. it is provided, that none 
be outlawed upon appeal of commandment, force aid or 
receipt, unlefs he who is appealed of the deed be attainted, 
fo that one like law be ufed therein thro 1 this realm; nc- 
vcrthelefs, he that will fo appeal, (hall not by rcafon of this 
intermit, or leave oft* to commence his appeal at the next 
county, againft them, no more than againlt their principals 
which be appealed of the deed, but their exigent lhall re- 
main, until fuchas be appealed of the deed, be attainted 

of outlawry or otherwife. _ . 

in the conftrutlion of this ftatutc, the following parti¬ 
culars are laid down by Serjeant Hawkins, as molt re¬ 
markable. . . a. 

1 ft, That it feems agreed, that it extends as well to 
indiftments as to appeals, not only bccaufe the word ap¬ 
peal in the ftatute may in a large fenfe be taken for any 
accufation in general; but bccaufe indUtrnents are certainly 
as much within the reafon of the ftatute as appeals', and 
the Common law, (for the fettling whereof this ftatute 
was made,) did not make any difun&ion in this refpe6t 
between appeals and indittments. 2 Inft . 183. 2 Hawk. 

P. C. 306. t c 

jdly. That it feems agreed, that where-ever fome of 
the defendants are exprelsly charged as principals, and 
others as acceffaries, before the award of this exigent, the 
outlawry thdreon, of thole charged as acceffaries, cannot 
but be reverfible, becaufe it appears upon record that 
the exigent iffued, contrary to the direttion of the ftatute ; 
but if feveral be outlawed, on a writ of appeal, which 
chargeth them all alike without any diftin&ion, there 
can be no advantage taken of the appellant’s not ha¬ 
ving purfued the ftatute, fince it appears not, but that he 
might have charged them all as principals. 1 Hawk . 
P.C. 306. 2 Holds Hi ft. P. C. zoo. 

3dly, That it is ftrongly holden, that if an appellant 
take out the exigent , at the fame, time againft all the defen¬ 
dants, he muft, when they appear, count againft them 
all as principals, and lhall be concluded from charging 
any of them as acceffaries, becaufe he has taken out 
fuch procefs as is erroneous, where all are not principals ; 
but he makes a doubt, whether this be law at this day, 
fince all errors, as the law feems now to be holden, are 
falved by appearance. 2 Hawk. P.C . 306. and vide 2 

Hale's Heft. P. C. 200. . . . . 

4thly, That it feero* the better opinion, that where 
there arc more than one principal, the exigent* lhall not. 
iffue/ till all of them are arraigned ; and herein it is faid 
by Hale, that if A. and B. be indifted as principals in fe¬ 
lony, and C, as acceffary to them both, the exigent againft 
the acceffary, (ball ftay till both be attainted by outlawry or 
plea; for that it is laid, if one be acquitted, the accef¬ 
fary is difeharged, bccaufe indited as acceffary to both, 
therefore lhall not be put to anfwer till both be attaint; 
but hereof he adds a duhitatur, becaufe tho' C. be accef¬ 
fary to both, he might have been indi&cd as acceffary to 
one, becaufe the felonies are in law feveral; but if he 
be indi&ed as acceffary to both, he muft be proved 
fo. 2 Hawk. P. C. 306. 2 Hale's Htft • P* C* 200, 

2 In treafon all are principals; therefore proceft of out¬ 
lawry may go againft him who receives, at the fame time 
as againft him that did the fsfti 1 Hale s Htft . P . C. 
238. 

3. To what place procefs of outlawry is to ijfut 5 of the 
quintocxaaus, and proclamations on an outlawry. 

The exigent muft be feed in the county where the 
^arty really relides, for thpre all aftions were originally 


laid; and becaufe outlawries were at firft only for trea- 
Ion, felony or very* enormous trefpaffes, the procefs was 
to be executed at the Torn, which is the IherifF's crimi¬ 
nal court; and this held not only before the lhcriff, but 
before the coroners, who were ancient confervators of the 
peace, being the beft men in each county, to prefide with 
the lhcriff in his court, and who pronounced the outlawry 
in the county court on the party's being quinte exa&us 5 
therefore anciently there was no occafion for any procefs 
to any other county than that in which the party a&ually 
refided; but this matter being fince altered, and the 
learning thereof depending on leveral a&s of parliament, 
it will be ncceffary to take notice of the ftatutes. / 7 /s. 
Exigent 26. Dyer 295. ^ 

And firft, It is ena&ed by the 6 Hen. 6 m*-cap.+t. 
“ That before any exigents be awarded againft perfons 
indidled in the King’s Bench, of treafon or felony, writs 
of capias lhall be directed to the Iheriff of the county, 
whereof they be named in the indi&mfcnts 5" vide the Slat* 

And it is further enabled by 8 H. 6. cap . 10. “ That 
upon every indictment or appeal, before any exigent 
awarded, prefcntly after the firft writ of capias returned, 
another writ of capias (hall be awarded, direded to the 
Iheriff of the county, whereof he who is indiCted is, or 
was fuppofed to be converfant, by the fame indictment, 
by which fecond writ of capias, the Iheriff lhall be com¬ 
manded to take him, if he can be found within his baili¬ 
wick ; and if he cannot, to make proclamation in two 
counties, before the return of the fame writ, after which 
writ fo lerved and returned, if he which is fo indited or 
appealed, come not at the day of fuch writ returned,, the 
exigent lhall be awarded.” 

This ftatute not to extend to indictments, or appeals, 
taken within the county of Ckefttr . 

It is enacted by 10 Hen. 6 , cap. 6. ,c That fuch fecond 
capias as is required by 8 Hen. 6. cap. 10. lhall be award¬ 
ed upon indictments or appeals removed into the King’s 
Bench, or elfcwhcre, by certiorari or otherwife.” 

And by the 31 Eliz. cap. 3. it is enaded, “ That in 
every adion perfonal, where any writ of exigent (hall be 
awarded, one writ of proclamation lhall be awarded out 
of the fame court, and delivered of record to the (herift 
of the county where the defendant, at the time of the exi~ 
gent fo awarded, lhall be dwelling ; which writ of procla¬ 
mation lhall contain the effed of the fame adion : And 
that the lhcriff, (as mentioned in the flat, which vide,) lhall 
make three proclamations; and that all outlawries pro¬ 
nounced, and no writs of proclamation awarded and re¬ 
turned, according to the form of this ftatute, lhall be ut¬ 
terly void and none effed.” 

In the conftrudion of thefe ftatutes, the following opi¬ 
nions have been holden 1 

That tho’ the words are exprefs, that any outlawry 
pronounced, contiary to the diredions of the ftatute (halt 
be void ; yet it is not to be taken, as if fuch outlawriet 
were abfolutely void, but only voidable by writ of error. 
Cro. Eliz. 179. 3 Co. 59. Pl% n>. 137. Hob. 1 66 . 

If a defendant be exprefslv named of the fame county 
wherein he is indicted, or appealed, and be alfo named 
under an alias di£lus of another, it hath been adjudged, 
that there is no need of any capias, with a command for 
proclamation according to 8 Hen* 6. c. 10. becaufe that which 
comes under the alias diBus is not traverfable nor material: 
Alfo if a defendant be named of B. and late of C. there 
is no need of any capias to the Iheriff of the county wherein* 
C. lies; becaufe it appears, that defendant is at prefect 
converfant at B, but if a defendant be named of nycertam 

e ace at prefent, but only late of B. and late of C- and 
te of D. &c. being all in different counties from that 
in which the profecution is commenced, a capias lhall go 
to the feeriff of each county* 2 /feW, P. C. 304-5. 2 
Hate's Hift, P. C. 195-6. Vide Cro. foe. 167. Lathe's 
cafe. Apd alfo 2 Holds Hift. P. C 201-2. Where it 
hath been holden, that in Loudon, where the holding of 
the huftings is uncertain, no exigi facias (hall iffue with an 
allocate huftings, becaufe the court cannot take notice of the 
fee times of holding it, as they may of the times of holding 
the county-coum; but it is now agreed, that if an exigent 
iffues in London, ind they begin Huffing deplacito terr* (as 
they may) they (hall proceed along at that Huftings to the 

outlawry, 
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outlawry, without mingling their Hu/ting de cmmmmhu 
placiiit j but if an allocate Hufting eomes, they (hall pro¬ 
ceed without omitting any Hufting* Palm. 287. a 
Lean. 14, 2 Halt's Hifi. P- C. 202. 

4. What the party muft do in order to intitle him to a 
reverfal i and the effsBs and conferences of a reverfal. # 
Regularly in all outlawries, as well perfonal as cri¬ 
minal, the party in order to reverfe the fame was to ap¬ 
pear in perfon, and could not appear by attorney. 2 

^Bu^now by the 4 5 ^ M. cap. 18. No perfon 

who (hall be outlawed in the court pf B. R. for any caufe 
whatfoever, (rreafon and felony only excepted,) (hall be 
compelled to appear in perfon in thefaid court to reverfe 
fuchoutlawry, but may appear by attorney and reverfe 
the fame without bail in all cafes, (except where fpecial 
bail (hall be ordered by the faid court.) 

And that if any perfon outlawed in the laid court, 
(other tlian for treafon or felony,) (hall be taken upon any 
capias uilagatum out of the faid court, it (hall be lawful 
for the fherifT (in ail cafes where fpecial bail is not required 
by the faid court,) to take an attorney’s engagement un¬ 
der his hand to appear for the defendant, .and reverfe the 
outlawries, and thereupon to difeharge the defendant; 
and where fpecial bail is required, the (hcriff /ball and may 
take fecurity of the defendant by bond, with one or more 
fufficient furety or fureties, in the penalty of double the 
fum for which fpecial bail is required, and no more, for ap¬ 
pearance by attorney at the return of the writ, and to 
perform fuch things as (hall be required by the court 5 
and after fuch bond taken to difeharge the defendant. 

And if any perfon outlawed, and taken upon a capias 
vtlaratum, (hall not be able within the return of the writ 
to give (ccurity where fpecial bail is required* fecu¬ 
rity may be given after the return, and after the commit- 

"^It'hath been held, that if the party outlawed comes in 
by cepi corpus , he lhall not be admitted to reverfe the 
outlawry without appearing in perfon, as in fuch cafe he 
was obliged to do at Common law j or putting in bail 
with the flieriff for his appearance, upon the return of the 
cepi corpus and for doing what the court (hall order. 2 

Salk. 496. . „ . j. . 

Bail muft be put in before it can be reverfed. 1 

. **By Wefim. 1. cap* 9. it is exprefsly provided, that thole 
who are outlawed, have abjured the realm, C 5 r. ihould 
be excluded the benefit of replevin j yet it hath been al¬ 
ways held, that the court of King's Bench may in their 
diferetion, in fpecial cafes, bail a perfon upon an out¬ 
lawry of felony; as where he pleads, that he is not of 
the fame name, and therefore not the fame perfon with 
him that was outlawed, or alleges any other error in the 
proceedings. 2 Hcvwk. P. C. 98. 

By the 31 Eliz cap. 3 .fed. 3. itisenaaed, « That 
before any allowance of^ny writ of error, or reverfing 
of any outlawry be had by plea, or otherwife, through or 
bv want of any proclamation to be had or made according 
to the form of this ftatute, the defendant and defendants 
in the original aaion (hall put in bail, not only to ap- 
■ pear and anfwcr to the plaintiff m the former foie in a 
new aaion to be commenced by the faid plaintiff for the 
caufe mentioned in the firft action, but alfo to fatufy the 
Condemnation, if the plaintiff (hall begin his fuit before 
the end of two terms next After the allowing the wnt of 
error, or otherwife avoiding of the laid outlawry * 

A foreigner was outlawed and goods, C?V. feifea, and 
court would not reverfe the outlawry on motion, but put 
him to hie writ of error, whereby the plaintiff got bail. 
Ctttih. 459* M»ttkfas v. Brio. 

H. was outlawed, in twtj aftions, one for 1 pi. the other 
for 40#. and on reverfing the outlawry the court took 
fncciat bail for the firlfc, and an appearance for the other, 
uwn the ftatute 4 l8 ‘ t ] ie n reco |" 

nrzance was taken pumant to 31 Eliz. c. 3. 2 Salk. 49 & < 

It is clearly agreed, that an attainder of felony of a 
nerfon who had any lands (hall never be reverfed by wnt 
of error, without a feire facias. againft aH the terte* 
aants and lords mediate and immediate; but u is fettled. 
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that fuch fare facias is not neceilary in the cafe of high 
treafon. Dyer 34. pL 20. Cro. Eliz. 235. l Keb. 141. 
pi. Xi. I Sid. 316- 3 Keb. 39, 3 Mod. 42, 47. 4 

Mod. 366. 2 Hale’s Hifi . P. C. S. P. and fee Ld. Raym. 

134* 

Alfo it is faid* that it is not neceffary in the cafe of 
felony, when it is foggofted on the roll that the party had 
no lands, and the attorney general confcfTcs it. 2 Salk. 

is agreed, that after an outlawry of treafon or felony 
is reverfed, the party (hall be put to plead to the indi£U 
ment, for that frill remains good, and he may be tried 
at the King's Bench bar; or the record may be remitted 
into the country, if it were removed into the King's 
Bench by certiorari , with a command to the jufriccs be¬ 
low, to proceed by the ftatute of 6 Hen. 6. cap. 1. Cro. Joe . 
646* Cro. Car. 3 6$. 3 Mod. 42. 6 Mod. 115. 2 Hale's 
Hifi. P. C. 209. 

So if a man be outlawed by procefs in an information* 
and comes in and reverfes the outlawry, he muft plead 
infianier to the information. 1 Salk. 371. Rex v. Hill. 
$Mod. 141. S. P. 

The law is the fame in civil cafes; and therefore if an 
outlawry in a perfonal adion be reverfed, the original re¬ 
sins. March 9. 

Vide the cafe of Wbitvsick v. Hovenden. 3 lev. 245. 

It hath been adjudged, that if the King grant over the 
lands of a perfon outlawed for treafon or felony, and af¬ 
terwards the outlawry be reverfed, the party may enter 
on the patentee, and need neither fue a petition to the 
King, nor a feire facias againft the patentee. 1 And. 
188. A perfon (hall, after outlawry reverfed, be re- 
ftored to his law, and to be of ability to fue. Co. Lit • 
288. b. 

If the goods of a perfon outlawed are fold by the (he- 
riff upon a capias utlagatum , and after the outlawry is re¬ 
verfed by writ of . error, he (hall be reilored to the goods 
themfelves; becaufe the (heriff was nor compellable to fell 
thefe goods, but only to keep them to the ufe of the 
King; 5 Ce.90. H0P0 cafe. 1 Roil. Abr. 778. S. C. 
cited. 

If an advowfon come to the King, by forfeiture upon an 
outlawry, and, the church becoming void, the King pre- 
ferns, and then the outlawry is reverfed ; yet the King 
(hall enjoy that pre&ntmeut* becaufe the preferment 
there came to the King as the profit of the ^advowfon. 
Moor 269. Beverly v. Cronwall. 

But if the church be void at the time of the outlawry, 
and the prefentation is thereby forfeited as a chattel prin¬ 
cipally and difiinB of itfelf, there, upon reverfal of the 
outlawry, the party lhall be raftered to the prefentation. 
Cro . Eliz. 170. agreed per curiam. 

If a termor being outlawed for felony, grants over his 
term, after the outlawry is reverfed, the grantee may 
have trefpafs for the profits taken between the reverfal of 
the outlawry and the argument; for by the reverfal. it is, 
as if no outlawry had been, and there is no record of it. 
Cro. Eliz. 170. OgnelP s cafe, and 13 Co. 20, 2a. 
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no reftitution $ the reafon whereof is, for that the court 
of King’s Bench cannot fend a writ to the Treafurer; and 
the court of Exchequer have no record before them to iflue 
out a warrant for reftitution* 5 Mod. 6x. Vide 2 Pern. 
312. Peyton ver, Ayliff-, and vide 2 Lev. 49. the cafe of 

Pinfold rer. North?. 

For more learning on this fubje&, fee 3 New Abr. ut. 
Outlawry, and 22 Vin. Abr. tit. Utlawry. and fee Capias 
Ultagatnm and Exigent. 

ghitpamr*. (mentioned in flat. 9 H. 5 . ft. 1. c. 7.) 
A kind of thieve* in Riddefdale* that ftole cattle, or other 
thing* without that liberty 1 Some are of opinion, that 
thofe whkh in the fore-named ftatute arc termed out- 
parUrs , are ifow called output ers % being fuch as fet matches 
for the robbing any man or houfc. C.well. See In- 

Are bailiffs errant, employed by the foenffs, 
or their deputies, to ride to the fartheft place of their 
counties or hundreds, with the more fpeed to fummon 

* fuck 
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fttch as they thought good to their cqpnty or hundred 
courts, 14 E. $,.ftat 1. r. 9. 

Is a French word for equal. Law Fr. Dili. 
iDtocttp, Is when there is Lord, Mefne, and tenant, and 
the tenant holds of the Me/ne by the fame fcryice that the 
Me/ne holds over of the lord above him ; this is called 
Owelty of fervices. F. N. B. 136. And Owelty of fer- 
vices is equality of Cervices. Co. Litt. 169. 

4 DI&ler 0 t Are perfons that carry wool, &c. to the Sea 
fide by night, in order to be (hipped off contrary to law ; 
And this is prohibited by flat, 7^8 IV. 3. c. 23. 

JD toll tig, fee Owlers, Cuftoms , Wool. 
fee Cattle. 

iDjcftlt), Is faid to be a reftitution made by a hundred 
or county, of any wrong done by one that was within the 
fame. Lamb, Archaim. 125. 

No purveyor or badger, kAc. (hall bargain 
for, and take away victuals in the markets of Oxford or 
Cambridge, or within five miles, without licence from the 
Chancellor, on pain of forfeiting four times the value, 
and three months imprifonment. 2 tsf 3 P. & M. c. 15. 
13 Eliz. c. zi, A franchife granted to the univerfity of 
Oxford , excepted out of the general confirmation, 9 Hen. 
4, c. 1* 13 Hen . 4. r. 1. Scholars outlawed for riots 

to be banifhed the univerfity. 9 Hen. 5. c. 8. See Um- 

verjity . 

£>£gfinB» (from Ox, i. e. bos, and gang, or gate, iter) 
Is commonly taken for fifteen acres of land, or as much as 
one ox can plough in a year. 

Sixoxgaugsoi land, is fo much as fix oxen can plough. 
Cromp . Jurifd . 220, But an oxgang feemeth properly to 
be fpoken of filch land as iicrh in Qaynour. Old Nat . Br. 
fol. 117. Skene de verb, fgnif verbo Bovatajerra , faith, 
That an oxengate of land (hould always contain thirteen 
acres, and that four oxengates extend to a pound land* j 
Spelman fays, Bovatus terra eft quantum fufficit ad iter vel 
aSium unius bovis. Ox enim eft bus b gang vel gate iter. 
See Co. on Litt. 69* Cowell. 

iDpcr. This word was anciently ufed for what we now 
call A/ftfes. Anno 13 Ed. 1. 

iDyer of a IDccti, Is where a man brings an aftion of 
debt upon a bond, or other deed, and defendant appears, 
and prays that he may bear the bond, br. wherewith 
he is charged, which (hall be allowed him, 2 Lill. Abr. 
266. 

Defendant may crave oyer of the writ, or of the bond, 
or other fpecialty upon which the aftion is brought, that 
is to bear it read to him ; the generality of defendants in 
the times of ancient fimplicity being fuppofed incapable 
to read it thclnfelves : Whereupon the whole is entered 
verbatim upon the record, and the defendant may take 
advantage of any condition or other part of it, not dated 
in the plaintiff's declaration. Black . Com. 3 V. 299. 

The demand of oyer is a kind of plea, and may be 
counterpleaded : Where there may be oyer, the party de¬ 
manding it is not bound to plead without it; but defend' 
ant may plead without it if he will, on taking upon him 
to remember the bond or deed ; tho* if he plead without 
oyer, he cannot after waive his plea, and demand oyer. 
Mod. Caf. 28. 3 Salk. 119. In the court of B. R. cyer 

may be prayed after imparlance; but not in C. B . 5 

Rep. 74. See Ld. Rays* 970. After imparlance oyer 
cannot be demanded, becaufe imparlance is always to 
another term : Alfo after a plea in abatement, oyer may 
not be had the fame term, to plead another dilatory pica. 
Mod. Caf. 27. 2 Lill, 267, Sed. qu. as to oyer after 
imparlance. 

Oyer in C. B. mu ft be demanded, before time for 
pleading expires. 2 Barnes 265. 

Omimon of, per feriptum fuum obligator turn, cured by 
yrofert and oyer. Ld. Raym. 1056. 

An imperfeft oyer, if received, makes no variance, ib. 
1176 . 

To demand oyer of an obligation, is not only to defire 
the plaimff's attorney to read the fame ; but to have a 
copy thereof, that the defendant may confider what to 
plead to the aftion. Hob* 217* -And when on oyer of a 
deed, it is entered, the whole cafe appears to the court 
as if the deed were in the plea, and the deed is become 
parcel of the record : Tho* oyer of a deed can only be de¬ 
manded, during the term it is produced in criurt; and 
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then it may be entered in bat verba, and there may l*e 1 
demurrer, or ifiue upon it, br. 5 Rep. 76. Lutw. 
1644. ^ Salk. ug. 

If a bond is brought into court, oyer is grantabh 
only the firft term, for afterwards it is adjudged in thi 
poffefiion of the party.—Yet oyer of a recognizance wai 
granted in a term fubfeqnent to the declaration. Ld 
Raym. 84. 

Where oyer is prayed, it is always intended that the 
is in court j which it is not of another term. Sid. 
308. A defendant ought to crave oyer of the deed 
plaintiff’s deed, on which he hath declared ; and cannot 
fet forth another, to plead performance thereof* Mod. 
Caf 154. 2 Nelf. Abr. 1225. If there is mifnomer in a 

bond, br. the defendant is to plead the mifnomer, arid 
that he made no fuch deed, without craving oyer ; for 
if he doth, he admits his name to be right. 1 Salk. 7. 

If defendant will take advantage of a variance between 
the writ and counr, he muft crave oyer of the writ, and 
fpread it on the record, i. t. (hew it to the court. Wilf. 
far. 2 . 395. 

Executors bringing aftion of debt, the defendant may 
demand oyer of the teftament, br. oyer is not to be dif- 
enfed with tho* a deed be loft. Where a deed is in the 
ands of a third perfon, the court will oblige him to give 
oyer and produce it. 2 Strange 1198. And fee Wilf. 
par. 1, 16. Where a deed is pleaded, the other party 
cannot alledge that there is other matter contained in the 
deed, but muft fet it forth on oyer. Strange 227, A 
party who has had oyer is aot obliged to fee it forth in 
pleading. Strange 1241. And fee Wilf. par. 1. 97. 

Formerly all demands of oyer were in court, as it is now 
ia cafes of appeals: But now in other cafes, it is demand¬ 
ed and granted between the attornies. ViJc Mod. 2S. 
Longvill v. Hundred of Thiftleworth. Salk. 7. Linch v. 
Hooke. 2 Salk. 498,499. Cooke v. Remm'ngim. Pcph. 202. 
Chambers*s cafe. Keb, 182. pi. 91. Ruftelw Lee . Kcb . 
513. pi. 88. Pu/land v. Cooper , Vent. 37. 7 affect v. 
Wooldridge . 12 Mod. 35. Anon \ 12 Mod. 189. I rag 

V. Dig by. 6 Mod. 154, 5. Foxon v. M<jeiy. 

Declarations, pleas, replications and other pleadings ; 
and alfo oyer of writs, bonds and other deeds, Dull be 
demanded by a note in writing. Rules and ordtrs in C. B. 
Mich, x Geo. 2. 1727, Vide Lill. PraQ . Reg. tit. 
Oyer. 

iOpct he lftcC0?h (audirerecordum) Is a petition made 
in court, that the judges, for better proof-lake, will hear 
or look upon any record. And it hath been adjudged, 
that the craving oyer of an origiual writ is not like the 
craving oyer of a deed ; becauie the deed is always pro¬ 
duced by the plaintiff, and it is the aft of the party, 
wherefore he (hall not be admitted to fay that it is not 
his deed: But the filing a writ, and having it read 
on oyer demanded, is the aft of the court* 2 Lutw. 
1641. See D08. Plac. 270-2. 

If defendant pleads another aftion depending for the 
fame caufe, in the fame court, ^he plaintiff may pray oyer 
of the record, being in the fame court; and if there is no 
oyer of the record, the plaintiff may fign judgment by 
default* For in all cafes where a deed or record is plead¬ 
ed, and oyer prayed; i foyer is not granted, the plea is at 
no plea, Ld. Raym. 347* Keilw. 95, 96. Cartb. 453. 

3 Salk. 119. 

A defendant is not intitled to tyer of the writ, after,, 
judgment of refpondss obfter, tho* in the fame term. Ld* 
Raym. 970. *' 

if anti Cehntaer, (Fr* Ouir b Terminer, Lat. Au- 
diendo b Terminando) Is a commi£ion direfted to the judges, 
and other gentlemen of the county to which it is iflued, 
by virtue whereof they have power to bear and determine 
treafons, arid all manner of felonies and trefpaffes. Crompt. 
Jurifd. 121, 4 InjR, 152* i Uft. 419. It is the firft 
and target of the five commlfiions, by which our judges 
of qfife (it in their federal circuits ; And is general, for 
trying all offenders and offences ; or (pedal, to try only 
particular perfiins, or offences : And in our ftatutes it is 
often printed Oyer and Determiner. 4 Inft. 162. The ufual 
com million of Oyer and Terminer o f juft ices of alfcfe, is ge¬ 
neral ; and when any fudden infurreftion, or trefpals is 
committed, which requires fpeody reformation, tnen a 
fpccial com million is immediately granted. Weftm, 2. 13 
*. Ed, 
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&d. i. t, 29. F, N* B* 110. Andthis cpmmiftfcm was 
formerly i fined, only where fome infurreCtion was made, 
or heinous mifdemcanor committed j when the manner and 
ufage was to grant a commiflion of Oyer and Terminer , to 
hear and determine it: and the flat* 2 Ed. 3. c* 2. re¬ 
quire th that no commiflion of Oyer and Terminer be grant¬ 
ed, but before the juftices of one bench or other, or the 
juftices itinerant , and that for horrible trefpnfles. New 
Nat . Br. 243. A man may have a (pedal commiflion of 
Oyer and Ttrminer , to enquire of extortions and oppreflions 
of under-lherifii, bailiffs, clerks of the market, and all other 
officers, be. on the complaint and fuit of any one who 
will fue it out: And the King may make a writ of Aflici- 
at ion unto the ju Rices of Oyer and Terminer, to admit tliofe 
into their company whom he hath affociated unto them ; 
all'o another writ may be fent to the judges to proceed, al- 
tW all the jullic< s do not come at the day of the fetiions; 
and this writ is called the writ of Si non omnesj bfc, Ibid. 
245, 247. As to thefe commiffions it is (aid, that if a 
‘tomiflion of Oyer and Terminer , be. be awarded to certain 
perfons to enquire at fuch a place, they can neither open 
their commiflion at another, nor adjourn it thither, or 
give judgment there; if they do, all their proceedings 
are, as car am non judu? : But it is held, that j offices ap¬ 
pointed pro hac wee, may adjourn their commiflion, from 
one day to another, tho* there be no words in their com- 
miffion to fuch purpofe ; for a general commiflion autho- 
rifing perfons to do a thing, implicitly allows them con¬ 
venient timefor the doing it. 2 Hawk. P . C. 18. Upon 
the general commiflion of Oyer and Terminer, there (hould 
Sflue a precept to the ihentlrin the name of thecommif- 
jftoners, bearing date fifteen days bifork theirfiflions, that he 
'return twenty-four pei Tons for a grand jury ad inquirendum, 
be. on fuch a day ; and the fheriff is to return his panel 
annexed to the precept: And by the ftatute 3 Ed. 3. t. 11. 
Juftices of Oyer and Ttrmtner may iflue proceU of outlawry 
in any county of England, againft perfons indi&ed before 
them ; but all their proceffea are regularly to be in the 
names, and under the Yeah of the commiffioners, viz. 
three of them, one being of the Quorum. 2 Hale’s Hid. 

P. C. 26, 31. The fame juftices, at the fame time, may 
execute the commiflion of Oyer and Terminer, and alfo 
that of gaol-delivery; and the fame perfons being autho¬ 
rized by both thefe commiffions, may proceed by virtue 
of the one in thofe cafes, where they have no jurisdiction 
by the other, and make up their records accordingly. 
Ibid. 20. But juftices of Oyer and Terminer cannot pro¬ 
ceed but upon indictments taken before themtelves, unlefs 
they have a commiflion of gaol-delivery likewife, or a 
special commiflion ; for the commiflion of Oyer and Ttr - 
miner is, Ad inquirendum, audttrtdum b terminandum , To 
inquire, hear and determine, Wood's Inft. 478. And 
tho’juftices of gaol-delivery, have a more general commif- 
fton for trying malefa&ors, than the commiffioners of Oyer 
and Termiuer have; yet fuch juftices may not proceed, but 
on indictments found before other juftices, as juftices of 
peace, be. 2 Hawk. 24. On indictments found before 
the juftices of Oyer and Terminer , they may proceed the 
fame day againft the pafties indicted. 

There is a Special Commiflion of Oyer andTermsner grant¬ 
ed Upon urgent occafion ; and the party fuing it, might 
thereupon take out a writ to the fheriff, commanding him 
to arrelt goods wrongfully taken away, and keep them 
in fafe culfody, till order made concerning them, by the 
juftices afligned to determine the matter. Reg. Orig. 1 26. 

' ft. N. & 112. 
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Or Oozry grbund, {Solum ulmmjkm) Wilt, we 
and marffiy land. Lite. Diet* % * 


P. 


P^ParY. The ramc wuh 


Matt, 


J$> (from the Fr. Oyez, i. c. Audits, hear yc) Is 
ufed to injoin fiience an*; attention. 

(In the river Medway,) Is regulated 
by ft acute, and a courf to be kept for that purpofe at 
Rockefier yearly, where by a jury of fret dredger men of the 
cyfier-fijkery, the ftfme is to be inquired into; and they 
may make rules and orders when eyfttrs (hall be taken, 
what quantities in a day, and to preferve the brood of 
cyflers, be. And may iinpofe penalties not exceeding 


l 


/. Alfo water bailiffs (hall be appointed to examine N$20, 321, *» 3, 4, and tit. Mute. 


oat% Isfc. Stat. 2 Geo. 2. c . 19. A duty of 7 d. per 
buftiel ftrike meafure, is laid upon eyflers imported from 
France. 10 Geo. %. cap, 30. 


f&scabilfo, Payable or paflahle,-— Ruipiet duodsdm 
quarteriabon pacabilis be. Ex Regif. Grene- 
leld. Archicp. Ebor, MS. 6 

iSktcare, 10 pay; as tolnetum pacare, is to pay toll. 
Mon* Angl. tom. 1. p ff g. 384. Henc e pacatio, payment. 
Matt* Part/. Sub. Anno 1248. * 7 

A ftep in going, containing two feet 
and a half, the djftance from the heel of the hinder foot 
to the toe of the fore foot ; and there is a pace of five 
foot, which contains two fteps, a thoufand whereof make 
a mile ; but this is called Paflhs major* 

#acc«tar. leg. lnse, cap, 45. Et recipiet Agenfhda 
cortum ejus, b carnem, b pacestur de cattero, i. «* Let 
mm be free, or difeharged, for the time to come. 

Pacification, (Paafratio.) A peace-making, quieting, 
or appeafing j relating to the wars between England and 
Scotland, Anno 1638, mentioned in the flat. 17 Car. u 
c - . 

catuol, Is a horfe-load, which conflfts ofteven- 
tecn ftone and two pounds, or 240 pounds weight. Merck, 
Di&* Fleta, 1. 2. c. 12. Set* Sarplar . 

ftatboge, A duty fet and rated in a’ table taken of 
goods and merchandizes; and all goods not fpecified in 
the table, are to pay for package duties, after the, rate of 
one penny in the pound, according as they are valued in 
the Book f Rates. 

j&acbcrti* Arc perfons appointed to pack up herrings, 
and fworn to do it purfuant to the ftatute, 15 Car. 2* 

^aefetts. Packet veflels, exporting or importing goods, 
what to forfeit, 13 b 14 Car. 2* c. \u f 21. 

Caching tofcitee, A kind of cloth fo called, mentioned 
1 R. 3. c. 8. 

f&aft, (Fr.) A contract or agreement. Law French 
Di8. 

ItagiiO, A word ufed in ancient records, for a county: 
Alfred Rex Anglo-Saxonum natus eft in Villa Rtgia qua 
dicitur Wantage in ilia paga qua: ncminatur Berk lb. 
wfr. 

#0?t * JDuce, (Lat. fccna firth & dura, Fr. 
peine forte b dure) Signifies a fpecial puni foment inflicted 
on thofe who being arraigned of felony, refute to put 
themfelves on the ordinary trial, but Jtubbornly (land 
mute ; it is Vulgarly called Prefling to Death. Stat. Weftm. 

1. c. 12* 

m If a criminal doth not plead direCtly to the fa£t, or put 
himfelf on trial by the country, he (hall be put to the 
penance o f pain fort bf dure, in cafes of petit treafon and 
felony ; and forfeit his goods j and fome criminals have un¬ 
dergone this punifoment, to prevent attainder, corruption 
of blood, and forfeiture of lands; but on (landing mute 
in high treafon, the higheft offence, and in petit larceny, 
the loweft of all felonies, the offenders (hall have the like 
judgment, as if they had been conViCled by confeffion 0 1 
verdiCl. 3 Inft. 217. H.'P. C. 22 6 * Kel 27. Women 
(landing mute in felony, are liable to this punifoment as 
well as men. 2 Inft, 177. 

For the judgment of pain fort & dure by the Common 
law, and according to the ufual practice, as recorded in 
our books, tee tit. Mutt. 

Before judgment pafles of pain fort dure, the court 
orders a tafte to be given to the criminal of the pain to be 
endured, if he will not comply j and the court will not 
proceed to this judgment, before all methods are ufed to 
perfuade him to plead : This is the conftant practice of 
Newgate feffiotta, Kel* 27, 28. See Black. Com. 4 F* 


ant ffrenattfa*. Acts of parliament to attaint 
particular perions of treafon or felony, or to infliCl pains 
and penalties, beyond or contrary to the Common law, to 
ferVc a fpecial purpofe, are to all intents and purpotes 
8 D new 
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new laws, made prort nata, and by hb means an execution j of adoption ; and by fuch cuftom, the children were taken 
of fuch as are already in being. Black. Com. 4 V. to be legitimate .-—fignum legitimutienis ndti ante me* 
t$ 6 , trimonium conjuerunt pom jub pallio Japer parentts torum ex* 

An aft pafled in the ninth year of King George 1. for tento in matrimonii fokmnixatione. Epid. Rob. Grofihead 
in Hiding pains and penalties on the late bifhop of Roc heft er, Epjfc. Lincoln. 

Mr. Kelly, and others, for being concerned in Layer's gallium, A word often mentioned in our old hiflo- 
confpiracy; by virtue of which ftatute, the bilhop was rians ; Durandus tells us, that it is a garment made of 
deprived and banifhed, and difabled to hold any office, white wool, after the following manner, viz. Tne nuns 
dignity, benefice, lAe. And the others were imprifoned of St. Agnes every year, on the feait-day of their (amt, 
during life, and to forfeit all their lands and goods; and offer two white Jambs on the altar of their church, during 
efcaping from prifon, or the bilhop returning from banilh- the time they fing Agnus Dei in a lolcmn maf's ; whicn 
ment, to be guilty of felony without benefit of clergy, lambs are afterwards taken by two of the canons of the 
Alfo perions correfponding with the bifhop, (except Later&n church, and by them given to the Pope's fubdea- 
licenfed under the fign manual) were adjudged fcions by cons, who put them to pafture till (he-ring time, and 
the ftatute. They were condemned by pamauicut for then they are/horn, and the pail is made of their wool, 
want'of fuch evidence as is ltnftly requireu in ihe Ckm- mixed with other white wool : The pall being thus made 
mon law courts. 9 Geo. 1. e. 16, 17. is carried to the Lateran church, and there placed on the 

painters. The price of painters woik is limited by high altar by the deacons of that church on the bodies of 
ftatute $ who (lull not take above 16^. a d.i. f fui laving du l*eter and Sr. Paul ; am! after a ufual watching, it is 
any flat colour mingled with oil or Jizt*, u,.vu umbo . carried away in the night, and delivered to the fubdeacons, 
ftone, And platfterers are Ijrbid uling the ;r..de ’■. ^ ho lay it up faff. And becaufe it was taken from the 

a painter in London, or to lay any colour f pat tiling, un body of St. Peter, it fignifies the plentitude of ecclcfiaitical 
left they are fervants to paiiuvi-, £jk. on p,*iu of i l, ; |rwer; uud therefore it was the prerogative of Popes, 
But they may ufe whiting, blacking, red Je«id, oM* ov. j who pretend to be the immediate fucceflbrs of that faint, 
mixt with fize only. Plailierers not L<; o'c'xiic fin- ti.nk | to mu;jt other prelates with it, which at firft was done no 
of a painter in London, without ferving an appiimucjfiiqi. j U-fv bu t at Rome* but afterwards at other places. Du* 

I Jac. 1. c . 20. j rattans'* Rationale. 

^ 3 a(o, A county or region. Tru.l per Pan, whiUi j -palic, The pontifical vefture made of lamb's wool, in 
-Spelman in his Glojfary faitfi, Non intelhgcndum ifi de que- j bie^dth noL exceeding three fingers, cut round that they 
•vis populo, Jed de compagenftbus, hoc eji ejium qui i\\ euun. m. y cover the ihoulders ; they have two labels or firings 
Junt comitatu, quern **ajores mjtri p*.gum dixtre A , on each fide, before and behind, and likewife four purple 

ende pais, g, in i, wl v, ccnycrjj. ciolfcs on the right and left, fattened with pins of gold, 

fSafftefi A duty of exciie granted to the town. 2O whole heads are Saphire: Thcfe vcJlmcuts the Pope gives 
Geo. z. e. 96. or (ends to archbifhops and metropolitans, and upon ex- 

ytatffc, Pafnage, or liberty for hogs to run in /orefts traordinary occafions toother biihops ; who wear them 

or woods to feed on maft. Mon. Angl . tcm. 1. p. 682. about their necks at the altar, above their other orna- 

See PaJJune. ments. The pall was firfi given to the bifhop of Oftia, by 

j&Uaccfi, The fteward, treafurer, and comptroller. Pope Manus the Second, Anno 336. Aiul the preface to 

may inquire by a jury of the King's fervants, if any of an ancient fynod here in England, whciein Ode, archbifhop 

the fervants confpirc the death of the King, or of any of Canterbury prefided, begins thu, ;- Ego Odo humilvs 

counceller, ofc. 3 Hen. 7. e. 14. The yeomen of the & ext^suus, divina largiente dementia, Almiprajulis IA 
crown and grooms of the chamber (hall attend their pa-la honor § dstatus , t c. Seidcn’s Hill. Tithes 227. 

offices. 4 Hen, 7. c. 7. The limits of the palace of Crefly's Church Hitt. 972. Stat. 25 H. 8. 

Wejlminjler , 28 Hen . 8. c. 12. The great mafter of the A kind of divination, praftited by look- 

King’s houfe, to have the fame authority as the lord ftew- ing upon the lines and marks of the hands and fingeis; 
ard, J* Hen. 8. c. 39. Repealed, 1 Mur. ft. 3. c. 4. bang u deceitful art ufed by Egyptians, prohibited hy the 

The penalty of ftriking in the King’s court. 33 Hen. 8. fiatucc of 1 (A z P. IA M. c. 4. See BlaJ. Lem. 4 V. 

e. 12, Inquiries of murders, tAc. within the verge, ib. 165, 6. 

Entring into the King’s houfe with intent to fteal, made 0 ampblet 0 > fee Table to the Statutes. tit. Stamps. 
felony, ib. $&int)Cit0, Are the books of the Civil lavs, compiled 

plagium, A duty to lords of manors, for exporting by Jufttnian ; mentioned in the hiilomns of this nation. 

and importing veflels of wine, in any of their ports.- Bede, c. 5. Sec Black. Com. t V. 17. Si. 

J Quiets de omni telonio, lA pajfagio , cohuagio, pallagio, f&UltiCptriy, An ale wife who both brews and fells 
<Ac. ale or beer ; from pandoxatorium, a brewhoufe, Statut. tsf 

palatine, Counties of, and their privileges. -See Confuetud Burgi Killa de Montgom'. Temp. Hen. 2. 

County. And read Crfun. de Conjuetud. Burg . p, 14. fleUtfi, (panella, pancllumj According to Sir Edward 

#alat(nc0, Howintitled to naturalization, 1 Geo. 1. Coke, denotes a little pait; but the learned Salman fays, 
ft. 2. e. 29. that it fignifies a fehedula vel pagina, a fchedule or page ; 

) 0 alC 0 * Sec Juclojurex. as a panel of parchment, ora counterpane of an indenture ; 

l&alfrep, (PAfredus, palafredus , palefredus , palifredus J But it is ufed more particularly for a fchedule or roll, con * 

Is one of the better fort of horfes ufed by noblemen or taining the names of fuch jurors as the Ihcriff returns to 
others for fiatc : And fometimesof old taken for a horfc pafs upon any trial. Kitch. 226. Reg. Orig. 223. And 
fit for a woman to ride. Camden fays, that William Fau- this impanelling a jury is the entring their names by the 
tonberge held the manor of Crfkeny, in the county of Not - flieriff into a panel or little fchedule of parchment; in pa- 
ingham in fergeanty, by the fervice of (hoeing the King's nello ajjsfte. 8 H. 6. c. 12. Panels of juries are to be 
palfrey , when the King fhould come to Mansfield . See returned into court, on writs of Ntftprius, &e. before in- 
C*. on Lit. 149. quefts can be taken upon them, by flat. 42 Ed. 3. c. u. * 

3 &alfcen, A park pale. Cowell. And perfons indifted of high treafon (hall have a copy of 

ftaiingnum, (mentioned in fiat. 22 Ed. 4. e. 23. and thcp<s//*/ of the jutors, who are returned to try them, two 

II H. 7. e. 23.) Seems to be a merchant denizen, one days at lead before tried. 7 &*8 W. 3. e. 3. But it is 
born within the Enghjh pale. But Dr. Skinner judges faid, that in trials before juftices of gaol-delivery, the 
ittofignify afiftimongcr, or merchant of fi(h. CowtlL prifoner has no right to a copy of the panel before the 

$aUb, A canopy ; alfo often ufed for an altar-cloth, time of his trial 5 except only in cafes within that ftatute. 
Matt . Part/, fub. Ann . 1236, Cbartular . G loft on. MS. 2 Hawk. P. C. 410. See Black. Com . 3 V. 354. 4 A. 
fol. 12. , 299, 344. 

fdaiKo cooperfrc. It was anciently a cuftom where 0 atU 0 arm(gCtO?tttn, The bread diftributed to fervants^ 
children were born out of wedlock, and their parents af- Mon . 1. f. 420. 
terwards intermarried, that thofe children, together with 4 &mi 0 bi(U0, Coarfc bread. Id. ib. 

the father and mother, flood under a doth extended while fStottCtfa, A pantry, or plafli to fet up cold viftuals. 

the marriage was folemnizing, which was in the nature Cowell. 

I&lllf*, 




P,’ A P 

fkuffi, called Blackwhythf, Bread of a middle fort, 
between white and brown, fuch as in Kent is called 
Ravel-bread. In religious houfes it was their courier 
bread, made for ordinary gucfts, and diftinguifhed from 
their houjhold leaf \ or pants conventualis, which was pure 
manchet, or white-bread. Cowell. 

$aiU0 milftarle, Hard bilker, brown george, camp- 
bread, coarfe and black. The prior and convent of Ely 

grant to John Grove , a corrody or allowance,- Adftuum 

•vifium fuels bet die unum panem monachalm, i. e, a white 
loaf; and to his fervant unum panem nigrum militarem, 
s. e. a little brown loaf or bifltet, CartuLr. Elyn . MS. 
ft\ 47 - 

panttage or patonage, (pannagium , Fr. pafnage) Is 
that food which the Iwme feed upon in the woodj, as 
mail of beech, acorns, uc. Alimentum , quod in Jilvts 
collig\nt pec or a, ah arboribus dilapjum : A lib it is the mo¬ 
ney taken by the Agiftots for the food of hogs in the 
King's foreil. Crompt.Jurijd, 155. S/at. Weft. 2. c* 25. 
Manwoad lays pannage iignifies molt properly the malt of 
the woods or hedge rows : And Limv od thus defines it: 
Pannagium eft paftus peiorum in nemoribus tA infylvts , ut- 
pote de gland 1 bus <A ah is frafiibus arbor urnfylveftrium, qua- 
rum frutlus ah ter nen jolent celligi . It is mentioned in the 
ilatute 20 Car. 2. c. 3, And in ancient charters this word 
is variouily written; as pannagium, pafnagium , pathnagium, 
pannagium (A pejjbna. See 8 Rep. 47 ". 

patmue, A garment made with Ikins.—■— Statutum 
fuit quod nuhos babet pan nos decifos (A lacerates , Fleta, 
lib. 2. c. 14. 

panr.lcc, To what duties liable, 4 W.(A M. c. 5. 

* paper. Duties upon paper, pafte-board, (Ac. 2 W. 
l&M. Jeff. 2. e. 4. fed. 42. e. 19. ft#. 32. 12 

Ann. ft. 2. c. 9. 

Penalty on removing painted paper before furveyed, 1 
Geo. 1. c . 36. J. 17. 

Rags may be imported free, 11 Gee. 1. c. 7. ft iO. 

The drawback on exportation of foreign paper taken 
away, 10 Gee. 2. c. 27. ft 4. See Books, Cuftoms . 

flitpc?* 1 &O 0 U 0 , Are the iffues in law, (Ac. upon fpe- 
cial pleadings, made up by the clerk of the papers, who 
is an officer for that purpofe. And the clerks of the pa¬ 
pers of the court of King's Bench, in all copies of picas 
and paper-books by them made up, lhall fublcribe to fuch 
paper-books, the names of the counfel who have figned 
fuch pleas, as well on the behalf of the plaintiff as de¬ 
fendant; and in all paper-books delivered to the judges of 
the court, the names of the counfellors. who did fign 
thofe pleas, are to be fubferibed to the books , by the clerks 
or attornies who deliver the fame. Pafch . 18 Car. 2. 2 
LilL Abr . 268, 

p3per-4Dfficc, Is an ancient office within the palace of 
Whitehall, wherein all the publick papers , writings, mat¬ 
ters of itate and council, letters, intelligences, negotia¬ 
tions of the King’s mini iters abroad, and generally all the 
papers and difpatches that pafs thro* the offices of the 
two principal fccretaries of ftate, are lodged and trans¬ 
mitted, and there remain difpofed in the way of library. 
Alfo an office belonging tfi the court of King's Bench lb 
called. 

Are thofe who profefs the Popijh religion in 
this kingdom: And fmee the Reformation there have been 
many ftatutes concerning them. By the 35 Elite, c . 2. 
Papifts arc to repair to their ufual place of refidence, and 
noi remove above five miles, without licence, (Ac. The 
4 Jae. 1. c. 5. ena£ts, That no Papifts , or Popilh recu- 
fant convi&, (hall come to court; pra&ice the Common 
law, Civil law, phyfick, ( 9 e. or bear any publick office 
or charge, but lhall be utterly difabled to excrcife the fame; 
and liable to a penalty of soo /. But offices of inheritance 
may be executed by deputies taking the oaths, by 1 W. 
(A M . Papifts, and*truftces for Papifts, are incapable to 
prefent to any benefice, fchool, hofpital, (Ac. or to grant 
any avoidance of a benefice, and the two univcrfitcs lhall 
prefent; the Chancellor, (Ac. of Oxford, to prefent to be¬ 
nefices lying in fuch and fuch counties; and the univer/ity 
of Cambridge to benefices in others, particularly mentioned 
in the Ilatute ; and a bill may be brought in a court of 
equity to difeover fccret trull, (Ac. 3 Jac . 1. c. 5, It 
has been adjudged on that Ilatute, that the perfon is only 
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difabled to prefent; and that he continue* patron to all 
other purpoles. Cawley 230. That fuch a perfonby be¬ 
ing difabled to grant an avoidancp, is not hindered from 
granting the advowfon itfelf, in fee, or for life, for good 
confideration. \ Jon. 19, 20. And that if an advowfon 
or avoidance belonging to a Papift come into the King's 
hands, by reafon of an outlawary, or convi&ion of re- 
cufancy, (Ac. the King and not the univerfities, {hall pre¬ 
fent. 1 Jon. 20. Hob. 126. But where a prefentinent 
is veiled in. the univerfity, at the time when the church 
becomes void, it lhall not be devefted again, by the patron** 
conforming, (Ac. 10 Pep. 57, Paplts, and Popilh recu* 
fants, married not according to the orders of the church of 
England, are difabled, the hufband to be tenant by the 
curtefy, and the wife to have dower, (Ac. and incur a for¬ 
feiture of 100/. Alfo not baptizing their children by a 
lawful minifter, is liable to the like penalty : And not be¬ 
ing buried according to the Ecclefiailical laws, the execu¬ 
tors lhall forfeit 20/. (Ac. And Papifts arc incapable to be 
executors, adminillrators, or guardians; difabled tofue ac¬ 
tions, and as perfons excommunicate till they conform, (Ac . 
ljac\\. c. 5. And it is faid that being convi£tcd of Popilh 
recufancy, they may be taken up by the writ de excam. 
capicnd . And lhall not be admitted as competent witnefles 
in a caufe : But this feems to be carried beyond the intent 
of the (latutc, 2 Bulft. 155, 156. 1 Hawk. P . C. 23. 

Perfons going beyond fca to be trained up by Papifts, lhall 
forfeit their goods and chattels, if they do not conform 
within fix months after their return : And fending children 
abroad to be thus trained up, is liable to a penalty of 100 /. 
Stat . 3 Car . !. c. 2. The Lord Mayor of the city of London , 
and julliccs of peace, (Ac. are to caufe to be brought be¬ 
fore them Papifts, within the faid city and ten miles there¬ 
of, and tender them the declaration 30 Car. 2. c. 1. 
againlt tranlubftantiation ; and refufing to fubferibe it, 
they lhall iuffer as Popifh recufants convidl: But fuch as 
uie any trade or manual art; and foreign merchant;, 
fervants to ambafladors, (Ac. are excepted. 1 W. (A M. 
Jeff. 1. c. 9. Papifts refufing to appear and fubferibe the 
laid declaration, arc not to keep in their houfes any arms, 
weapons, gunpowder, (Ac . And julliccs of peace may 
order any Inch to be feized : And Jiey may not keep any 
horfc above the value of 5 l. which may be alfo feized. 
And pcifons concealing arms or horfc3, or hindering a 
fearch after them lhall be committed, and forfeit tre le 
value. \W.(A M. c. 15. If any perfon refule to repeat 
and fubferibe the above-mentioned declaration, and lhall 
thereupon have his name and place of abode certified and 
recorded at the general quarter-feffions of the peace, as by 
the aft is appointed, he lhall be difabled to make any pre¬ 
fen tation, tec. And presenting contrary to this aft lhall 
forfeit 500/. 1 W. (A M. c. 26. Papifts who keep 

fchools are to fuffer perpetual imprifonment: And perfons 
educated in the Popilh religion, not taking the oaths and 
fubferibing the declaration in the 30 Car. z.r. 1. within fix 
months after they attain the age of eighteen years, lhall 
be difabled to take or inherit lands, but not their heirs or 
pofterity ; and during their lives or icfufal, the next Pro- 
teftant relation lhall enjoy, (A<. And where the parents 
of Proteftant children are Papifts, the Lord Chancellor may 
take care of the education of fuch Proteftant children, and 
make order for their maintenance fuitable to the ability of 
the parent, 11 (A 12 W. j. c. 4. Every truftee, (Ac* 
for Popilh children is difabled to prefent to any benefice, 
(Ac. and presentations by them fhall be void; and the 
Chancellor and fcholars of the univerfitics lhall prefent, 
as by the aft 3 Jac . 1, And bilhops are required to ex¬ 
amine perfons prefented on oath, before inftitution, whe¬ 
ther the perfons prefenting be the real patron, and made 
the prefentation in his own right, or whether he be not a 
truftee for a Papift, (Ac. And if the parfon prefented re- 
fufc to be examined, his prefentation lhall be void. 12 
Ann . fteft. 2. c . 14. Grants of advowfons, or right of 
prefentation to churches, (Ac. by any Papifts, or perfon 
afty ways in trull for him, to be void ; except made for 
valuable confideration to foxne Proteftant purchafer; for 
the benefit of a Proteftant only ; and perfons claiming un* 
der fuch grant, lhall be deemed as truHires for a Papift, 
and they and their prefentees be compelled to make dil- 
covery thereof and the intent, as direfted by 12 Ann. (Ac. 

11 Geo . 
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11 Geo. z.e. 17. Papifts are to regifter their eftates,. as by this 
ftatute is direfted, on pain of forfeiture ; and lands re- 
glftercd mufc he expreffed in what pariihes they lie, who 
are the poiTeftbrs thereof, the ellate therein, and the 
yearly rent, &c. Perfons fuing in Chancery for forfeitures 
for default of regiftry, may demand all difeoveries as if 
purchafcrs ; and they may bring ejeftment on their own 
demife, and give the aft and fpccial matter in evidence. 
1 Geo. 1. c. 55. Sales of lands by Papifts (incurring the 
difablities 11 12 W. 3.) to Protcftant purchafers, are 

confirmed notwithftanding the difability of perfons joining 
ki the fale ; unlcfs before fuch Tales any perfon who is to 
tflkc advantage of the difability, has recovered, or entered 
his claim, and given notice, fcfr. No lands fhall pafs 
from Papifts, by deed or will, without inrollmcnt: and 
Papifls are rendered incapable to purchafe lands. 3 
Geo. 1. c . 18. Deeds and wills of Papifts have further 
time to be inrolled, and not avoidable for want thereof, 
lAc. by 6 Geo. 2. c. 5. All perfons within England, of 
the age of eighteen years, not having taken the oaths, 
and who refufe to take the fame, fhall regifter their eftates 
as Papifts ; or neglefting fuch jegiftry, are to forfeit the 
inheritance of their lands, two thirds to the King, and 
the other third to the profecutor. 9 Geo. 1. c. 24. But 
by a fubfequent aft, this fhall not extend to oblige any 
woman to take the oaths, or to regifter her eftate; nor any 
perfon that hath only an intereft in lands in reverfion ; or 
to eftates under 10/. a year, Ll'e. And only one year’s 
rent and profits of lands is forfeited for default of regif- 
tring by this ftatute, recoverable by aftions in the courts at 
Weflminfler, within fix months after the offence ; perfons in 
prifon, beyond fea, no,t compos, &e. are to have fix months 
to take the oaths and regifter their eftates, after the re¬ 
moval of their difabilities; and certificates by the proper 
ofHcers, fhall be allowed as evidence of taking the oaths, 
&c. 10 Geo. 1. c. 4. By a late ftatute, the reputed 

owners of eftates being Papifts, on conforming to t|ie Pro- 
teftanc religion, and taking the oaths, the fame to be re¬ 
corded, and they and all Proteilants claiming under them, 
fhall pofiefs the eftates freed of di/abilities incurred by fuch 
owners, &c. And any perfon’s right intitled to a rever¬ 
sion, is raved if his fuit be commenced in twelve months 
after the determination of the precedent eftate But per¬ 
fons conforming as aforefaid, and afterwards returning to 
the Popifli religion, fhall be ever after incapable of any 
benefit by this aft 11 Geo , 2. c. jy. A Papift tenant in 
tail fullers a recovery to the ufe of himfelf in fee, in orddf 
to make a marriage fettlcment; this is not a purchafe 
within 1 i W. 3. c. 4. Strange 267. Afts are made al- 
mofl every other fefiions, for allowing further time for the 
inrolment of deeds and wills made by Papifts, and for 
relief of Protcflant purchafers. See Oaths . Alfo •vide 
Britijb Liberties , where the principal laws, relative to Pa¬ 
pifts, are collected in one view, with ohj'er<vatiuns there¬ 
on. 

As to cafes determin- J on thofe ftatutes, vide Hob. 73, 
74. Ley 59. ^Thredway's cafe. And the cafe of Tbornby 
v. Fleet wood, alias the Dut chefs f Hamilton's cafe, Hil. 
12 Ann. C. B. affirmed in the Houfe of Lords. And fee 
1 Hawk. P. C, j2. IO Co. 57* Cawley 230. 1 

Jon. 19, 20. Hob. 126. Winch. 7. 11, 3 New Abr. 

795. Roper v. Rudclijfe. ib . 796. Lord Derwent water's 
cafe. ib. 797. Hill v. Filkins, ib. Carrick v, Errington, 
ib. 798. Marwood v. Dor el, ib. 799. Pelham v. 
Fletcher , ib. on Lord Do^uet's will, ib. Mallom v. Bring- 
he, ib. Smith v. Read. 4 St ran. 267. Sec Recufants, 
Rome. 


f&ipifto tnjccD, Papifls. or reputed papifls % who refufe 
to take the oaths 1 W. & M. are to pay double to the 
land tax, fcfr. St at. 8 W. 3. c. 6. And a tax of 
100,000 /. for the year *723. was laid on the lands of all 
papifls 9 over and above the double taxes, towards reimburs¬ 
ing the publick charges occaiioned by late confpira- 
cies ; charged fo much one^ery county, and leviable 
by the commuTioners of die land tax , by Slat . 9 Geo. 1 . 


c. 18. 


(. to. 

^ar. Is a term in Exchange , where a man to whom a 
bill is payable, receives of the acceptor juft fo much in va- 
Juc, &Y. as was paid to the drawer by the remitter, 
* Menb. Dia. And in exchange of money, par is defined 
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to be a certain number of pieces of the coin of one coun¬ 
try, containing in them an equal quantity of filver to that 
of another number of pieces of the .coin of fome other 
country; as where thirty-fix ihillings ol the money of 
Holland, have juft as much filver, as twenty (hillings Englijh 
money ; and bills of exchange drawn from England to Hol¬ 
land, at the rate of thirty-fix Ihillings Dutch, tor each pound 
flerling , is according to the par. Lock’s Confid. of Money, 
pag. 18. 

$haractum, The tenure that is between parceners, «w*. 
that which the youngeft oweth to the eldeft. Domefday. 

$>aragr (paragium) Signifies equality of name, Wood, 
or dignity; but more efpecially of land, in the partition 
of an inheritance betwecA coheirs: hence comes to difpa- 
rage and difparagement. Co. Litt. 166. 

I&atagiuttt, Was commonly taken for the equal condi¬ 
tion betwixt two parties, to be contrafted in marriage; 
for the old laws did ftriftly provide, that young heir* 
ihould be difpofed in matrimony cum paragio, with per¬ 
fons of equal birth aand fortune, fine difparagatione. 

paramount, (compounded of two French words, par, 
i, e. per and monter, afeendere) Signifies in our law the 
higheft lord of the fee, of lands, tenements, or heredi¬ 
taments. F. N.B. 135. As there may be a lord mefne, 
where lands arc held of an inferior lord, who holds them 
of a fuperior under certain fcrviccs; fo this fuperior lord 
is lord paramount: and all honours, which have manors 
under them, have lords paramount . Alfo the King is 
chief lord, or lord paramount of all the lands in the king¬ 
dom. Co. Litt. 1. 

iialia, or ^nrapbentniia, (from the Greek 
Hi aea. Prater, and Dos) Are thofe goods which a 
wife challenged! over and above her dower or jointure, af- l 
ter her huiband’s death; as furniture for her chamber, 
wearing apparel, andjewels , which are not to be put into 
the inventory of her hufband. A wife, after the death 
of her hu/band, may claim her paraphernalia or necefthry 
apparel for her body, and cloth given her to make a 
garment, &c. befides her dower; fo that the hufband 
cannot give them away by will : but Jbe/hall not have ex - 
j cejfi've apparel, beyond her rank . Pearl necklaces, chains 
| of diamonds, gold watches, Cj fc. may be included under 
paraphernalia, if they were ufually worn by the wife, and 
fuitable to her quality, and the falhion of the times, 
and they are aflets to pay debts and legacies; provided 
the huiband does not give thefe away by will. 1 Roll. Abr • 
911. 3 Cro. 343. Kitch. 369. Hoy's Max. 168. It 

was adjudged in the Vifountefs Bindon' s cafe, that parapher¬ 
nalia ought to be allowed to a widow, having regard to 
her quality and degree; and that her huiband being a 
Vifcount, fhe fhall be allowed her jewels to the value of 
500 marks, lAc. 2 Leon. 166. A widow retained a chain 
of diamonds and pearls, againft the devife of her huiband j 
and two judges held, that fhe might detain them, becaufe 
they were convenient for a woman of her quality; but 
two other judges were of a contrary opinion, that para¬ 
phernalia ihould be not only convenient, but nettffary\ 
otherwife the widow fhall not detain them againft the cx- 
prefs devife of the huiband . •tho* it is faid it was ad¬ 
judged, that the widow might detain ncceflary apparel, 
and likewife ornaments, againft the devife of her huiband; 
and that he cannot diipofe of them by will, tho’ he 
might have fold them in his lifc-timc; for immediately 
upon his death, the property is veiled in the widow. Cro . 
Car. 347. 2 Nelf. Abr. 1225. All the wife’s wearing 

apparel, more than that which is neceiTary and convenient, 
is a chattel in the huiband; and after the huiband’s death 
ihall go to his executors: bat what is neceiTary for her 
condition and Ante, and corals under paraphernalia , fhe 
Ihall have as her own goods, $nd may difpofe of at her 
death ; or take after the death of her huiband. Bro. 9. 
D08. & Stud. 17. Tho* by our lajv the wife may not 
make a will of and devife them, without the aftent of the 
hufband whilft he lives; becaufe the property and poffef- 
fion is in him. 2 Shep. Abr. 423. Mich. 27 Elix. Vide 
Com. Dig . 1 V. tit. Baron and Feme , and Black. Com* 

1 V ' 43 i‘ 

ftaraatuf, A word ufed for 1 domeftick fervant. 
Blount. 
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{per-availe) Signifies the lowed tenant of 
the fee, or he who is immediate tenant to one who hol- 
deth over of another; and he is called tenant faravail, 
beeaufe 'tis prefumed he hath profit and avail by the land. 
F* N. B. 135. 2 Inft . 296. 9 Rip. Cone/s cafe. See 
Black . Com . 2 V. 60. 

ftavcciia Cerrx, A parcel of land, as nfed in fome 

ancien| charters.- Sciant, quod ego Stephanas W. dedi, 

t&c* Roberto de D. mdm parcellam terra: cum pertinen.ja- 
cen*. &c. fine dat- 

fSkarceUmabew, Are two officers in the Exchequer , that 
make the parcels of the efeheators accounts; wherein they 
charge them with every thing they have levied for the 
King's ufe, within the time of their being in office, and 
deliver the fame to the auditors , to make up their accounts 
therewith. Pradice Excheq. 99. 

ftatCCtierS, ( quafi parcellers, i. e* rem in parcellas di¬ 
vidends') Are of two forts, viz. parceners , according to the 
courfe of the Common law ; alid parceners according to 
cuftom. Parceners by the Common law, are where a man 
or woman feifed of lands or tenements in fec-fimplc or 
fee-tail hath no iffue but daughters, and dieth, and the 
tenements defeend to fuch daughters, who enter into the 
lands defeended to them, then they arc called parceners , ] 
and are hut as one heir to their ancejhr ; and they are 
termed parceners , been nfc by the writ de partition facienda 
the law will conftrain them to make partition ; tho* they | 
L may do it by confent, £ 5 V. Liu . 243. 1 Inft. 164. Sec 

Black , Com . 2 V. 187. And if a man foiled of lands in 
fee-fimple, or in tail, dieth without any iffue of his body 
begotten, and the lands defeend to the fillers, they arc 
parceners ; and in the fame manner where he hath no 
fillers, but the lands defeend to his aunts, or other fe¬ 
males of kin in equal degree, they are alfo parceners: 
but where a perfon hath but one daughter, ihe lliall not 
be called parcener , but daughter and heir, 1 st* Ltd. 
fed. 242. 

If a man hath iffiie two daughters, and the elded hath 
iffue divers fons and daughters, and the youngeft hath 
iffue divers daughters; the eldeft fon of the deleft daughter 
ihail not only inherit, but all the daughters of the youngeft 
{hall inherit, and the eldeft fon is coparcener with the 
daughter of the yougeft filler, and Ihail have one moiety, 
viz. his mother’s part; fo that men defeending of daugh¬ 
ters may be parceners as well as women, and ihail jointly 
plead and be impleaded, &c. 1 Inft. 164. None are 

parceners by the Common law, but either females, or the 
heirs of females, who come to lands or tenements by 


defeent. Utn 254. 

Parceners by cuftom is, where a perfon feifed in fcc- 
fimple, or in fee-tail of lands or tenements of the tenure 
called gavelkind , hath iffue, divers fons, and dies; fuch 
lands Ihail defeend to al) the fons as parceners by the cuf- 
tom, who (hall equally inherit and make partition as females 
do, and a writ of partition lies in this cafe, as between fe¬ 
males, isle. Lit, fed. 269. Women parceners make but 
one heir, and have but one freehold: but between them¬ 
selves they have in judgment of law feveral freeholds, to 
many purpofes; for one of them may infeoff the other of 
her part; and the parcenary is not fevered by the death 
* of any of them; but if one dies, her part ihail defeend to 

her iffue, &c. t Inft . 164, 165. If one parcener make 
a feoffment in fee of her part, this is a feverance of the 
^coparcenary, and feveral writs of pracipe ihail lie againft 
the other parceners and the feoffee, i Inft. 167. Tho’ 
if two coparceners by de0d alien both their parts to ano¬ 
ther in fee, rendering to {hem two, and their heirs, a rent 
out of the land, they (hall have the rent in courfe of 
parcenary; bccauft; their right in the land out of which 
the rent is referved was in parcenary. Ibid. 160. If there 
be two parceners, and each of them taketh hulhand, and 
have iffue, and the wives die, the parcenary is divided, 
and here is a partition in law. Ibid. Partition of lands 
held in tail, by the death of one lifter* without iffue is 
made void, and the other filler as heir in tail will be in- 
titled to the whole land 5 and may have writ o f formedou 
% where the other parcener hath aliened. New Nat . Bt. 
476. And a writ of nuper ohiit lies for one parcener de¬ 
forced by another, &e. F. N. B. 197. If any parceners 
or their iffuci be diffeifed, they mull join in an affife 


againft the diffeifor; fo if they have caufe to bring any ac¬ 
tion of wafte, isfe. 1 Inft. 95, 198. Two parceners are of 
land, one enters and claims the whole, and is diffeifed, 
Ihe alone may maintain aflife; but if the diffeiiin be of 
rent, the other parceners mult be named, or the writ fhall 
abate. Jenh. Cent. 41, 42. The poffeihon of one par¬ 
cener, Of, of land, without an aftual ouflcr, gives pof- 
fe/fion to the other of them. Hob, 120. Dyer 128. 
One parcener may juftify detaining the deeds concerning 
the land, againft another, as they belong to one as well 
as the other. 2 Roll . Air. 31. Parceners are to make 
partition of the lands defeended ; and eftates of copar¬ 
ceners at Common law are applicable©*^ to inheritances; 
Partition may be made between parceners of inheritances, 
which are intire and dividable, as of an advowfon, rent 
charge or fuch like; but it is otherwife of inheritances 
which arc not intire and indivifible, as of a pifeary, com¬ 
mon-without number, or fuch uncertain profits out of 
lands; for in fuch cafe the eldeft parcener ihail have them, 
and the others have contribution from her out of fome 
other inheritance, left by the anccilor; but if there be no 
fuch inheritance, then the eldeft ihail have thefe uncer¬ 
tain profits for one time, and the youngeft for another 
time. Dyer 153. Parceners cannot make partition, fo as 
for one to have the land for one time,, and another for 
another, C : c. for each is to have her part abfolutely : but if 
an advowfon defeend to them, they may prefent by turns; 
and if there be a common, tsc. which may not be di¬ 
vided, out: nuy have it for one year, and another, for 
another yenr, £*fr. 1 Inft. 164. An advowfon is an in¬ 

tire thing, and yet in efteft, the fame may be divided be¬ 
twixt parceners ; for they may prefent by turns : and if 
there be coparceners of an advowfon appendant to a ma¬ 
nor, and they make partition of the manor, without men¬ 
tioning the advowfon; the fame is ftill appendant, and 
they may prefent by turns. 8 Rep. 79. If two parceners 
be of an advowibn, and they agree to prefent by turns, 
this is a good partition as to the poffelfion; but it is not a 
I feverance of the eftate of inheritance. 1 Rep. 87. And 
where there are coparceners of an advowfon, the eldeft 
hath privilege to prefent firft ; not in refpeft of her per¬ 
fon, but eftate : and if one parcener hath a rent granted 
to her upon a partition made, to make her part equal 
with the other, jhe may diftrain for the arrears of common- 
right ; and fo fhall the grantee of the rent, becaufe it is 
not annexed to her perlon only, but to her eftate. 3 
Rep. 32. If there are two parceners of a manor, and on 
partition made, each hath demefnes and fcrvices allotted ; 
in this cafe each is faid to have a manor. 1 Leon. 2 6. 
Davis 6 1. A partition may not be made of franchifes, 
as goods of felons, waifs, eftrays, is V. which are cafuab* 
S Re t- 3■ 

How partition may be made . 

Partition, between parceners, may be made four ways, 
viz. 

Firft , When they themfelves divide the lands equally 
into as many parts, as there are parceners ; and each chafes 
one lhare or part, the eldeft firft, and fo one after another, 
ttV. 

Secondly, When they agree to chufe certain friends to 
make divifion for them. * 

Thirdly, Partition by drawing ldts, where having di¬ 
vided the lands into as many parts as there are parceners, 
and written every part in a diftinft fcroll, being wrapt 
up, they each draw one out of a hat, bafon, Iftc . 

And Fourthly , Partition by writ de partitione facienda , 
which is by compnlfion, where fome agree to partition, 
and others do not; and when judgment is given on a 
writ of partition, it is that the Jberijf / hall go to the land, 
and by the oaths of twelve men make partition between the 
parties, to hold to them in seveialty , without any mention 
of preference to the eldeft fifter , isle. Litt. 248. 1 Inft. 164. 
But if there be a capital meffuage on the land to be di¬ 
vided,' the Ihfriff muft allot that wholly to the eldeft of 
the parceners* 1 Inft* 165* The partition made andi 
delivered by the ftieriff and jurors, ought to be returned 
into court under the feal of the ftieriff, and the feals of 
the twelve jurors; for the words of the judicial writ of 
partition, which commands the Iheriff to make partition, 
are, AJfmpfit tecum duodecim, &c. & partitionem inde/cire 
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facias jnfiiciariit, lAc* fib figillo tua & figillit eorum ptrj 
quorum fcicramtntum parti tionem illam ftetris, t&c. If par¬ 
tition be made by force of the King’s writ, and judgment 
thereof given, it iliall be binding to all parties, bccaufe 
it is made by the ftieriff, by the oath of twelve men, by 
authority of law ; and the judgment is, that tbt partition 
/ball remain firm and fiable for tVER. 1 In it, 171. In a 
writ of partition, the judgment was, quod partitio fiat j 
and before it was executed by the fhcriff, a writ of error 
was brought; and it was adjudged that a writ of erepr 
doth not lie upon this firlt judgment, becaufe this is not 
like other a&ions, where error lies before the habere fa¬ 
cias feifinam is returned, and the judgment is final; but 
it is not fo in this cafe, as there muft be another judg¬ 
ment, i. e. quod partitio fiabilis maneat, which cannot be 
till the partition is made, and-returned by the fheriff. 
Hetley 36. Dyer 67, Where two perfons hold lands pro 
indivifo, and one would have his part in feveralty, and 
the other refufeth to make partition by deed, there the 
writ de partitione facienda lies again ft him who refufes, di¬ 
rected to the fheriif; and he muft be prefent when the parti¬ 
tion is made ; and if it is objected before the return of the 
writ, that h<* was not prefent, it may be examined by the 
court \ but after the writ is returned and filed, *tis too 
late. Cro. Eliz . 9. A writ of partition was taken forth, 
and theflierifT made partition, but wa6 not upon the land ; 
and on motion that the return might not be filed, but 
that a new writ might be awarded, becaufe the (beriff 
was not on the land, the court ftaid the filing, and on 
examining the ftieriff, ordered a new writ. Cro. Cat, 

9, 10. On writ of partition to the fherifF to make par¬ 
tition of lands, part of the lands were allotted to one, 
and the jury would not affift the fherifF to make partition 
of the other part ; which appearing on the return of the 
writ, the court was moved for an attachment againll the 
jury, and a new writ to the fherifF. Godb. 265. Par¬ 
tition was brought by tenant in fee of one moiety, againft 
tenant for life of the other moiety, on the Stat . 32 H. 8. 
e, 32. And tho* it has been refolved, if partition be 
made between one who hath an eftate of inheritance, and 
another who hath a particular cflate for life; that the 
writ ought to be framed upon the ftatute, and to be 
made fpecial, fetting forth the particular eftate: yet it 
was held to be good where the writ was general. Gnldjb . 

84. 2 Lut*v, 1015. A partition may be made by flatute 

of any eftate of freehold, or for term of years, bV. of 
manors, lands, tenements and hereditaments whereof the j 
partition is demanded; and if after proceis of pone return’d 
upon a writ of partition, and affidavit of notice given of ( 
the writ to the tenant to the aflion, and a copy left with 
the tenant in polfellion at leaf forty days before the re¬ 
turn of the faid pone , bV- there be no appearance entered 
in fifteen days; the demandant having entered his decla¬ 
ration, the court may give judgment by default, and 
award a writ to make partition, whereby the demandant’s 
part or purpart will be fet out feverally; which writ being 
executed, after eight days notice, and return’d, and there- 


clude ad damnum* Hetl. 35. Noy 143. 2 Nelf. Abr. 
1237. Where judgment for debt is had againll one par¬ 
cener, the lands, bt. of both may be taken in execution, 
and the moiety undivided is to be fold, and then the ven¬ 
dee will be tenant in common with the other coparcener: 
if the fheriff feize only a moiety and fell it, the other parce¬ 
ner will have a right tp a moiety of that money. 1 Salim 
392. All partitions dught to be according to the quality 
and true value of the lands, and be equal in value: but if 
partition be made by parceners of full age, and unmarried, 
and fame memorise, it binds them for ever, ahho* the 
value be unequal, if it be made of lands in fee; and if ic 
be of lands intailed, it (hall bind the parties themfelves 
for their lives, but not their iftiic unlefs it be equal: if ic 
be unequal, the iffue of Ijer who hath the lefter part, may 
after her dcccafe difagree, and enter and occupy in com* 
mon with the aunt: alfo if any be covert, it ftiall bind the 
hufband, but not the wife, or her heirs; or if any be 
within age, it ftiall not bind the infant, but fhe may at her 
full age difagree, bV. 1 left, 166 , 170. a LilL Abr * 
283. Tho* if a wife after coverture, or the infant 
at her age, accept of the unequal part, they are concluded 
for ever. 1 Inft, 170. And where there be two co¬ 
parceners, and one hath feven daughters, and dieth; if 
the other parcener releafeth to any one of the daughters 
her whole part, here, altho* ihe to whom the releafe 
is made, have not an equal part, the feleafe is good. 
Ibid. 193. It hath been adjudgecd, that notwithiland- 
ing a partition is unequal, if it ts by writ, it cannot be 
avoided; but it ir be by deed, it may be avoided by entry. 

1 LyL 171. Jf the cft.ue ,)f a parcener^be in part evicted, 
that ftiall defeat the whole partition ; partition implying 
a warranty and condition in law to enter upon the whole 
011 evi&ion, as in cafe of exchange of lands. 1 Injt. 
173. 1 Rep* 87. And if after partition, one of the 

parts is recovered from a parcener by lawful title, ihe ftiall 
compel the others to make a new parrition. Cro . Eliz* 
902. But as to evi&ion of parceners, if one fell her part, 
and then the part which the other parcener hath* is 
evicted ; in this cafe Ihe who lofctli her part, cannot en¬ 
ter on the alienee, for by alienation the privity is de¬ 
ft royed . 1 Iufi. 173. Among parceners, a partition up¬ 
on the land may be good without deed ; but not among 
jointenants, C c* Dyer 29, 194. 


upon final jucigti;ere entered, ihall conclude all perfons, 
t/c. But the ervirt m;y fufpend or let afide the judgment, 
if the party concerned mov: the court in a year, and ihew 
good nwu r r in bar. Stat. 8 tff 9 IP* 3. e* 31. And by 
this llaiutc, if the high 'Vuriff by reafon of diftance, fcfr. 
cannot be prefent at riic execution of any judgment in par¬ 
tition, then the under fherifF in the prefence of two jufii - 
ces of peace of the county, lhall proceed to the execution 
of the writ, by inquifition, and the high IherifF is to 
make the return, CsV. Ibid. When the partition is made 
and returned, the perfons who were tenants of the lands* 
or any part thereof, before divided, ftiall continue tenants 
of the lands they held, '0 the refpeftive owners, under 
fuch conditions and rents as before : and no plea in abate* 
meat Jball be admitted or received in any fiit of partition ; 
nor Jball the fame be abated by the death of any tenant. 
Ibid* In a writ of partition the defendant pleaded, 
that he formerly brought writ of partition againft the 
plaintiff, and had judgment, to have partition: and 
held a good plea; but it was a queftion, whether it 
fhould be pleaded in bar or abatement, or by way of 
cftoppel. Dyer 92. No damages can be recover’d on a 
writ of partition, tho’ the writ and declaration con¬ 


form of a common writ of partition. 

G EORGE the Third, to the JberiJf of S. greet¬ 
ing : If A. B. make you fecure. See. then fimmon E. 
B. that Jbe be before, Sec . to Jhe-vj why, whereat the Jaid 
A. B. and E. B. together and undivided held the manor of. 
Set. with the appurtenances, twenty mejfuages, one mill, out 
dove-houje, t :vcnty gardens, three hundred acres of land, 
two hundred acres of meadow, a hundred and fifty acres 
of pajlurc, one hundred acres of wood, two hundred acres of 
furze and heath, and twenty /hillings rent , with the ap¬ 
purtenances of the inheritance witch was of N. B. father of 
the faid A. B. and E. B. wboj't heirs they are, in. Sec. 
the j'ald E. B. doth deny partition thereof to be made be¬ 
tween them, according to the law and cufiom of England, 
and unjufily will not permit that to be done, as it is Jaid * 
And have you there the Jummons , and this writ. IVitnejs, 

See . 1 

See Coparceners, Jointenants, Partition. 

• * 

$arcenar?. Is the holding of lands jointly by parce¬ 
ners, when the common inheritance is not divided. Utt* 
56. , 

f&UXbmctlt. A tax of 10 /. per {tut. it ltid on pttreb « 
mat, paper, (St. by flat. 8 (S 9 IT. 3. tap. 7. and fee 9 
Ann. c. 11. 

#«§ frafto. Is a writ which lies againft him who 
violently breaks apound, and takes out bealia from* thence, 
which for fome trcfpafs done, (Sc* weic lawfully impoun¬ 
ded. Reg. Orig . 166. And if a perfon hath authority to 
take bealls out of the pound, if he breaks the pound be¬ 
fore he demands the cattle of the beeper thereof,, and he re- . 
fufeth, or interrupts him in the taking of them, tSc* the 
writ patret fradio lies. Dr* and Stud* 112. Damages are 
4 rcco- 
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tecoverablein (his writ}, and the party may be punifhed, 
as for a pound breach m the court leet. i Inft. 47. F. 
N'B, 100. The word parcus was frequently ufed for a 
pound to confine trefpafling or ftraying cattle ; whence im¬ 
pureare to impound, imfarcatio pounding, and impart *• 
nsentnm, right of pounding, &c. 

JdatDon, {Pardonatio, venia ,) Is the remitting or for¬ 
giving-of an offence committed againft the King; and 
is either gratia Regis , or by cOurie of Jaw. Staundf. 
fj. Corn I7. Pardon ex gratia Regis , is that which the 
King, affords by virtue of his prerogative. Pardon by 
€utr/e of law, is that which the-law in equity affords for 
a. light offence; as eafual homicide , when one killeth a 
man, having no fuch meaning. Weft. Symbol, part . 2. 
tit. Indictments, fed. 46* 

1. By whom a pardon may be granted ; in what cafes, and 
for what offences. 

2. Where a pardon is grantahle of common right ; of the 
validity of a pardon ; and by what words irtafons, murder, 
felony and other offences may he pardoned . 

I. By whom a pardon may he granted ; in what cafes, 
and for what offences, 

'1 he power of pardoning offences is inseparably incident 
to the Crown ; and this high prerogative the King is in- 
Itrufled with upon a fpecial confidence, that he will fpare 
Jthofe only whofc cafe, could it have been forefeen, the law 1 
itfelf may be prefumed willing to have excepted out of its 
general rules, which the wifdom of man cannot poffibly 
make fo perfect, as to fuit every particular cafe. 1 Show , 
284. S ot Black. Com. 4 V. 389, &c. 

Anciently the right of pardoning offences, within cer¬ 
tain diftritts, was claimed by lords, who had jura regalia 
by ancient grants from the Crown, or by prefeription. But 
now, by 27 H. 8. cap . 24. it is enabled, “ That no per- 
fon fhall have power to pardon any treafons or felonies, 
nor any acceffarics, nor outlawries; but that the King 
fhall have the authority thereof, united to the crown of 
this realm, as of right it appertained!.” Co. lit. 114. 3 
233. 

It is laid down in general, that the King may pardon 
any offence, fo far as the publick is concerned in it, after 
it is over, confequently may prevent a popular a&ion on 
a llatutc, by pardoning the offence before the fuit is 
commenced ; but it feems, that he cannot wholly par¬ 
don a publick nufance, while it continues fuch , becaufe 
fuch pardon would take away the only means of com¬ 
pelling a redrefs; yet it is faid, that fuch a pardon will 
fave the party from any fine, to the time of the pardon 
Piowd. 487. Kcilw. 134. 12 Co. 29, 30. 3 Inft. 237, 

Faugh. 333. 

But it feems agreed, that the King can by no previous 
licence, pardon, or difpenfation, make an offence dif- 
punifhable which is malum infe\ as being either againft 
the law of nature, or fo faa againft the pnblick good as 
to be indi&able at Common law; and that a grant of this 
kind, tending to encourage the doing of evil, which it is 
the chief end of government to prevent, is againft the 
common good, therefore void. /) 75. 5 Co. 35. 12 

Co* 29. Vide 2 Hawk. P. C. 389. 3 H. 7, 13. pi. 30, 

But where a thing in its own nature lawful, is made 
unlawful by parliament, it. was formerly taken as a 
general rule, that the King might difpenfe with it, as to 
a particular time or place, of perfon, fo far as the public 
was concerned in it; unlctffuch difpenfirtion could not, 
but be attended with an*inconvenience, as the intro- 
dVring a monopoly 5 or fruftrating the end for which the 
law was made; as tfcc licenfing a particular perfon to 
import foreign cards or wines, fcfr. in which cafe, it was 
commonly taken to beyoid; alfo, where a ftatute gives a 
particular intereft, or right of action to the party grieved, 
it has been always agreed, that no charter from the King, 
can bar the right of the party grounded on fuch ftatute; 
alfo where a ftatute is exprefs, that the King's charter 
againft the purport <ff it # tho* with theclaufe of *0* ob- 
ftante, mall be void ; it fatm* to have been always gene¬ 
rally agreed, that regularly no fuch ctaufe could difpenfe 
with it. 2 Hawk. P . C« 389, 390! and ftveral authori¬ 
ties there cued. 
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lowed j but that the fame jhall be T,U w” ex^ot" « 
difpenfation be allowed j n fuch llatute; but it L provid 
no * harte £ 8 raD « or P»rdon, granted before 23d 
of Ofledrr 1^)9. Ihatl be any ways invalidated by that 
but that the fame fhall be and remain of the fame 
force, and no other, as if the faid aft had never been made 
2 Hawk. P. C. 5 91. 

The King cannot by any charter bar any right of entry or 
“■ intereft, or benefit before veiled in the 

fubject; therefore it feems clear, that he cannot bar any 
aftion on a ftatute by the party grieved, nor even a po¬ 
pular action commenced before his pardon , nor a recogni- 
Za » C t for the P eace tefost it is forfeited. Piowd. 487. 

2 Ron. Abr. 178. Cro. Car . 199. Keilw. 134, 

Neither can the King pardon an appeal, except only 
where it is carried on at bis fuit, after a nenfuit ; there¬ 
fore if a perfon attainted, on an appeal carried on at the 
fuit of the party, get the King’s pardon, he muft fue a fire 
facias againft the appellant, before the pardon fhall be al¬ 
lowed. 2 Hawk. P. C. 392. 

And if the appellant appear on the feire facias, he 
may pray execution notwithftanding the pardon ; but if 
the fheriff return a feire facias , or two nihils, and the 
appellant appear not, on demand, or if he return the ap¬ 
pellant dead, the appellee (hall be difeharged ; out fome 
have holdert, that in this laft cafe, a feire facias fhall go 
againft the heirs of the deceafed. 2 Hawk. P. C. 392, 
But there is no need of any feire facias againft the lord 
by efeheat, becaufe the pardon no way tends to reverfe 
the attainder whereon the title of efeheat is founded. 2 
Hawk. P. C. 393. which vide. 

It hath been llrongly holtien, that the King nn/ par¬ 
don the burning of the hand, on a conviuhm of man* 
{laughter on an appeal , as being no part of the judgment 
at the fuit of the party, but collateral and exemplary pu- 
niftjmcnt inflifted by the ftatute, and intended only by 
way of fatisfadion to publick juftice, like the findino of 
furetics by one convi&cd on the ftatute, againft trefpafs in 
parks. But for this fee 2 Hawk, P. C. 393. 

A pardon will not only difeharge any fuit in the fpi- 
ritual court cx officio , but alfo any fuit in fuch court ad 
inftantiam partis pro reformations m:rum t or fahte animat, 
as for defamation, or laying violent hands on a clerk, 
C 5 V. See the following cafes, 5 Co. 51. Latch 190. 
Cro. Bliss. 684, Hob. 81* Cro*, Jac. 335. 2 Hawk. 

P. C, 394. 

If a perfon be imprifoned on an excommunicato capiendo 
for non-payment of cofts, and the King pardons all con¬ 
tempts, it is faid, that he fhall be difeharged without any 
feire facias againft the party, and that the party muft 
begin anew to compel payment of cofts; becaufe the im- 
prifonment was grounded on the contempt, which is 
wholly pardoned. 1 Jon. 227. 2 Roll. Abt. 178. Cro . 

Jac. 159. 8 Ce. 68, 69. # 

But no pardon will difeharge a fuit in the fpiritual 
court, any more than in a temporal, for a matter of in¬ 
tereft or property in the plaintiff; as for tithes, legacies, 
matrimonial contrails and fuch like; alfo it is agreed, 
that after cofts are taxed in a fuit, in fuch court at th* 
profecution of the party, whether for a matter of private 
intereft, or pro refermatione mo rum, or pro falute anima , 
or for defamation, fcfr. they fhall not be difeharged by a 
fubfequent pardon. 5 Co* 51, latch 190. Cro. Car. 
46-7. 

And with refpea to cofts, fee 2 Roll. Abr. 304. Hoy 
85. *Lc%cb k 5 . 

By the li■ Jsf 13 fir. 3, cap. 2. tf No pardon under the 
great feal fhall be impleaded to an imjp£achm£nt by the 
commons in parliament,” 

2. When a pardon is grantahle of common right ; and hf* 
what *words treafon , murder, felony, and othqr offences may 
he pardoned . 


dothqr oj 
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By the fhtute of Gloucefter , cap. 9. it is enadcd, 
“ That if it be found by the country, that a pcrfon tried 
for the death of a man, did it in his defence^ or by mif- 
fortune , then, by the report of the judices to the King, 
the King jhall take him to his grace, if it pleaic him.” 
2 Inf. 316. 

But it fee ms to be fettled at this day, agreeable to the 
ancient Common law, in affirmance whereof this ftatute 
was made, that in fuch a cafe, or where one indited of 
homicide fe defendendo confefl'es the indi&ment, if the 
party caufe the record to come into Chancery, the Chan¬ 
cellor will of courfe make him a pardon, without fpeaking 
to the King, and that by fuch pardon the forfeiture of 
goods may be faved ; for thefe words, “ If it Jhall pleaje 
the King” fhall be taken as J'poken only by way of re¬ 
verence to him , and not intended to make juch a pardon 
dijcrct ionary. But if the party be found to have fled, it 
is made a qu<ere, if the Pardon favc the forfeiture of the 
flight, for that is not grounded on the homicide, but on 
the contempt of law. 2 Hawk. P.C. 380, 381. 

If an approver convift all the appellees, whether by 
battle or verdidl, the King ex merito jufiitia ought to 
pardon him as to his life, and alfo give him his wages 
from the time of appeal, to the time of convidlion. 3 
Inf 139. 2 Hawk. P. C. 209, 2 Hale's Hifl . P. C. 

233 - 

As to perfons in titled to pardons, on difeovering their 
fellows, vide 4 fcf 5 IV. fcf M. e. 8. 6 fcf 7 W. & M. 

t. 17. io 11 W. 3. c. 23. 5 Ann. c. 31, fcfr. 

It is laid down as a general rule, that wherever it ap¬ 
pears by the recital of the pardon, that the King was 
mifinformed , or not rightly apprifed, both of the heinoufnefs 
of the crime, and alfo how far the party Hands convifted 
upon record, the pardon is void, upon a preemption that 
it was gained from the King by impofition. Yel. 43, 47. 
Cro. Jac 18, 34, 548. 2 Rok Ab. 188. Dyer 352. 

pi. 26. Raym. 13. 1 Sid. 41. 3 InR. 338. 

And on this ground it feems agreed, that if a man 
attainted of felony get a Pardon, which doth not mention 
the attainder, the Pardon will be ineflc&ual; alfo it hath 
been holden, that the Pardon of a perfon convifted by ver- 
di6\ of felony is void, unlefs it recite the indidtment and 
convi&ion ; alfo it hath been queftioned, if the Pardon of 
a perfon barely indited of felony be good, without men¬ 
tioning the indi&ment; but it hath been adjudged, that 
fuch a defeat is faved by the words five inditlatus five non. 
2 Hawk. P.C. 382-3. 

Anciently a Pardon of all felonies, included all treafons 
as well as felonies ; and it feems to be taken for granted 
in many books, that fuch a general Pardon is even at this 
day pleadable to any felony, except murder and rape, and 
piracy; and that the only reafon why it may not alfo 
be pleaded to murder and rape is, bccaufe 13 Rich. 2. re¬ 
quires an exprefs mention of them; and that the only 
reafon why it is not pleadable to piracy is, becaufe it is a 
felony by the Civil law. 2 Hawk. P. C. 383-4. 1 Hal. 

Hifi. P. C. 466. 2 Hal. Hift. P. C. 45. Vide S/at. 37 

£. 3. e. 2. 

No Pardon of felony Jhall he tarried beyond the express 
purport of it ; therefore if the King, reciting an attainder 
of robbery, pardon the ejfccution, he thereby neither 
pardons the felony itfelf, nor any other confequence of 
it, befides the execution. 6 Co. 13. 2 Hawk. P. C. 
384. 

Vide S/at. 2 Ed. 3. e. 2. which feems to deprive the 
King of the power of pardoning wilful murder* But 
fee 13 Ric. 2. c. 1. and Hawk. P. C. 385-6. and the 
various authorities there cited. 

It hath been formerly adjudged, that murder might be 
pardoned under the general defeription of a felonious kil¬ 
ling, with a claufe of non obflante ; but by 1 W. &f M. 
feff. 2. tap- 2* it is declared that no difpenfation by non 
obfiante of or to any flatutc (hall be allowed. 1 Sid. 366. 
I Shew , 283. Keiling 24. 3 Mod. 37. 

But Pardons of manflaughter remain as they were at 
Common law ; therefore the Pardon of the felonious kil¬ 
ling of J. S. may be pleaded to an indictment of man¬ 
slaughter in killing him; but where fuch a Pardon is 
pleaded to a cctfoner’s inqueft of manflaughter, the court 
may refufe wallow it, till the fatt be found manflaughter 


by a jury directed by a higher court. 2 Keb. 363, 415# 
Keiling 24. z 'Jon. 56. 

If a general adt expiefsly pardon petit treafon, and ex* 
cept murders, it cannot be avoided by indicting a perfon 
guilty of petit treafon for murder only, omitting the 
word proditorie ; for the lefs offence being included in 
the greater is pardoned, by the Pardon of it; there* 
fore fuch an exception of murder is to be intended of 
fuch murder only as is fpecially fo called, and doth not 
amount to petit treafon. Dyer 50. pi. 4. 235. pi. 19. 

6 Co. 13. 

Neither doth the exception of murder in a general 
of Pardon of all felonies, extend to felo de fe ; for tho’ 
his offence be in ftriCtncfs murder, yet in common fpeech, 
according to which' flatuses are commonly expounded, 
it is generally underflood as a diitinlt offence, the word 
murder fecxning prime faeie to import the murder of 
another. 1 Lev. 8, 120. 1 Sid. 150* 1 Keb. 66, 

54 ®* x 

It is faid, that a general aCt of Pardon of all felonies, 
mifdcmeanors and other things done before fuch a day, 
pardons a homicide from a wound before the day, where¬ 
of the party died not till after; becaufe the ftroke being 
pardoned, the effc&s of it arc confequently pardoned. 
Plow. 401. Cole's cafe. 1 Hale's Hift. P. C. 426. Dyer 
99. pi. 65. 

It is faid, that a Pardon of all mifprifions, trefpafles, 
offences and contempts, will pardon a contempt in ma- 
king a falfe return, and a itriking in Wejlminfier HalU j 
and barratry, and even a praemunire ; alfo it is laid down \ 
in general, that it will pardon any crime not capital. 1 Lev. 
106. 1 Sid. 211. 2 Mod. 52. 

Vide 2 Hale Hifi. P. C. 252. Dyer 308. a. 

As to fiatutes concerning Pardons , vide Table to Sta¬ 
tutes. 

For more learning on this fubjefi, fee 3 New Abr. tit. 
Pardon. 

ftattimetO, Were perfons who carried about the Pope's 
indulgences , and fold them to any who would buy them. 
Stat. 22 H. 8. 

parent, (Parens) A father or mother; but generally 
applied to the father: parents have power over over their 
children by the law of nature, and the Divine law ; and 
by thofe laws they mull educate, maintain and defend 
their children. Wood's lnfi, 63. The parent or father 
hath an intcreft in the profits of the childrens labour wh$Le 
they arc underage, if they live with, and are maintained 
by him : but the father hath no intereff in the effate of 
a child, otherwife than as his guardian. Ibid. The 
eldeft fon is heir to his father’s effate at Common law ; 
and if there are no Tons, but daughters, the daughters 
fliall be heirs, lAc. And there being a reciprocal intereff 
in each other, parents and children may maintain the 
fuits of each other, andjuflify the defence of each other’s 
perfon. 2 lnfi. 564. Sec Black. Com. 1 V. 437, 452. 

ftarcntela, or IDc ftarentela fe tollere. To renounce 
his kindred; which was done in open court before the 
judge, and in the prefence of twelve men, who made 
oath, that they believed it was done lawfully, and for a 
juft caufc. We read it in the laws of H. 1. cap. 88* 

Si quit propter faidam vel caufam alic' atn de parentcla fe 
vcht tollere , & earn forisjuraverit , dJT de focictale & b<e- 
reditate & tota illius ratione fe feparct, fi pofiea aliquis 4 
parentibus abjuratis moriatur , vtl cccidatur f nihil ad turn 
de bar edit ate *vcl compofitione f&rtineat, iffc. 

tariff), (pai\>cbia) Did anciently fignify what we now 
call the diocefe of a biibop : Bu/ at this day it is the cir¬ 
cuit of ground in which the people who belong to one 
church do inhabit, ami the particular charge of a fecular 
prieft. It is derived from the Saxon P/vofT-prype, Preofi- 
feyre , which fignifies the prccintt of which the prieft had 
the care, in Englijh prieft-fhirc. 

How antient the diviflon of parifhes is, may at prefent 
be difficult to afeertain ; for it feems to be agreed «n all 
hands, that in the eArly ages of chriftianity in this ifland, 
parifhes were unknown, or at lcaft ffgniffed the fame 
that a diocefe does now. There was then no appropriation 
of cccleflaftical dues to any particular church ; but every 
man was at liberty to contribute his tithes to whatever 
prieft or church he pleafed, provided only that he did it 
3 to 
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to fome: Or, if he made no fpeciai appointment or ap¬ 
propriation thereof, they were paid into the hands of the 
bilhop, whofc duty it was to diftribute them among Ok 
clergy, and for other pious purpofes, according to his 
own diferetion. 

Mr, Camden (in his Britannia) fays, England was divid¬ 
ed into parilhes hy archbilhop Honorius about the year 
630, Sir Henry Hobart lays'-it down that parilhes were 
£rit ere&ed by the council of Lateral which was held 
Anno Domino 1179. Each widely differing from the other, 
and both of them perhaps from the truth ; which will 
probably be found in the medium between the two ex¬ 
tremes. For Mr. Selden has clearly fliewn, (of tithes, c. 9.) 
that the clergy lived in common without any divifion of 
parilhes, long after the time mentioned by Camden, And 
it appears from the Saxon laws, that parifhes were in be¬ 
ing long before the date of that council of Lateran , to 
which they are aferibed by Hobart, 

We find the diftin&ion of parifhes, nay even of mother 
churches, fo early as in the laws of King Edgar , about the 
year 970. Before that time the confecration of tithes was 
in general arbitrary ; that is, every man paid his own 
(as before obferved) to what church or parifb he pleafed. 
But this being liable to be attended with either fraud, or 
at leaft caprice, in the perfons paying $ and with either 
jealoutics or mean compliances in fuch as were competitor? 
far receiving them ; it was now ordered by the law of 
King Edgar, (c. 1.) That “ dentur omnes decima primaria 
ecchjia ad quam paroebia pertinet However, if any ! 
thane, or great lord, had a church within his own de- 
mefnes, difrintt from the mother church, in the nature of 
a private chapel; then, provided fuch church had a coemi- 
tery or confccrated place of burial belonging to it, he 
might allot one third of his tithes for the maintenance of 
the officiating minifter: But, if it had no coemitery, the 
tjiane muff himfclf have maintained his chaplain by feme 
other means ; for in fuch cafe all his tithes were ordained 
to be paid to the primaritr ecclefut or mother*church. 

This proves that the kingdom was then univerfaljy di¬ 
vided into f&arifhes; which divifion happened probably 
not all at once, but by degrees. For it feems pretty clear 
and certain, that the boundaries of parifhes were original¬ 
ly afeertained by thofe of a manor or manors : Since it 
very feldom happens that a manor extends itfelf over more 
parifhes than one, tho' there are often many manors in 
one pariih. The lords, as chriftianity fpread itfelf, bc- 
gain to build churches upon their own demefnes or waftes, 
m. to accommodate their tenants in one or two adjoining 
W Jordfhips ; and, in order to have divine fervice regularly 
performed therein, obliged all their tenants to appropriate 
their tithes to the maintenance of the one officiating mini¬ 
fter, inftead of leaving them at liberty to diftribute them 
among the clergy of the diocefe in general: And this 
trad of land, the tithes whereof were fo appropriated, 
formed a diftintt pariih : which will well enough account 
for the frequent intermixture of parifhes one with another. 
For if a lord had a parcel of land detached from the main 
of his effate, but not fufficicnt to form a pariih of itfelf, 
it was natural for him to endow his newly ereded church 
with the tithes of thofe disjointed lands \ efpecially if no 
church was then built in any lordfhip adjoining to thofe 
Out-lying parcels. Thus parifhes were gradually formed, 
and pariih churches endowed with the tithes that arofe 
within the circuit affigned. But fome lands, either be- 
auff they were in the hands of irreligious and carelefs 
owners, or were fttuate in forefts aiyd defart places, or for 
other now unfearcht^le reafons, were never united to any 
pariih, and therefore continue to this day extraparochial; 
and their tithes # are now by immemorial cuftom payable to 
the King in ftfcad of the bifhop, in truft and confidence rhat 
he will diftribute them, for the general good of the church. 

2 Jnft, 647. %Rtp+ 44 . Cro. Elite. 512. Yet extra- 
parochial waftes and marfh lands, when improve^ and 
grained, are by the ftatute 17 Goo. 2. c. 37. to be affeflbf 
to all parochial rates in the pariih next adjoining. See 
Black, Com . l V. in, 112, 113. And IVilf. par . 2. 
? 8 *. 

Lord Holt held. That parifhes were inftituted for the 
cafe and benefit of the people, not of the parfon; and the 
rcafon why pariiluoners muft come to their pariih church 


is, becaufe having charged himfclf with the cure of 
their fouls, he mjght be enabled to take care of that 
charge, 3 Salk. 88, 89. A pariih may comprifo many 
vills ; but generally it Ihall not be accounted 10 contain 
more than one, except the contrary be fhewn, becaufe 
moft parifhes have but one vill within them, Hill, 23 
Car. i. B. R. And it fhall not he intended that there is 
more than one pariih in a city, if it be not made to ap¬ 
pear ; for fome cities have but one pariih. Ibid. Where 
there are feveral vills in a pariih, they may have peace of¬ 
ficers, and overfeers of the poor for e\ erv particular vill ; 
And an ancient vill in a pariih, that time out of mind 
hath had a church of its own, am) churchwardens and 
parochial rights, being reputed a pariih, is a pariih Kith- 
in the fiat. 43 Eliz. c. 2. to provide for its owtrpoor, and 
fhall not pay to the poor of the pariih wherein it lies. ( ro. 
Car . 92, 384, 396. But to make a vill a lepnted pariih 
within 43 Eliz. it muff have a parochial chapel, chapel- 
wardens and facramcnts at the time that ftauite was made. 
2 Salk. 501. Parifhes in reputation arc within that ftatute, 
efpecially when it has been the conflant ufage of fuch 
parilhes to chufe their own overfeers ; who may diftraiu 
for a poor tax, V. 2 Roll, Rep. 160. 2 Keif Abr . 1233. 
Money given by will to a pariih, ihall be to the poor of 
the pariih, as adjudged in equity. Cbanc. Rep. 134. If 
a highway lie in a pariih, the pariih is obliged to repair 

it, and it is the moft convenient and equal for the pnrifh- 
ioners in every pariih, to repair the ways within it, if 
they are able. 2 till. 272. And if any vill, liberty, 
tic. thatufes to repair their own highways, Jfluil after the 
ufual rate levied and employed, hnd the ways not fuf- 
ficiently repaired; the whole pariih maybe ouicrci by 
juftices of peace in their feffions to contribute to the te- 
pairing thereof. Stat. 7 (S 8 VF. 3. c. 29. 

l&Edff) Clerk, In every pariih the parfon, vicar, &V. 
hath a pariih clerk under him, who is the lowcft officer of 
the church. Theie were formerly clerks in orders, and 
their bufinefs at firft was to officiate af the altar, for which 
they had a competent maintenance by offerings ; but now 
they arc laymen, aud have certain foes with the parfon, on 
chriftnings marriages, burials, (Sc. beffdes wages for 
their maintenance. Count. Pof. Compan . 83, 84. They ■ 
ars to be twenty years of age at leaft, and known to be of 
honeft convocation, fufficicnt for their reading, tinging, 
(Sc. And their bufinefs confiftschicfly in refponfes to the 
minifter, reading leftons, tinging pfalms, (Sc.. And in 
the large parilhes of London , fome of them have deputies, 
to difpatch the bufinefs of their places, which are more 
gainful than common retteries. Ibid. The law looks 
upon them as officers for life: They are regarded by the 
Common law, as perfons who have freeholds in their of¬ 
fices ; and therefore tho’ they may be punifhed, yet they 
cannot be deprived, by ecclefiaftical cenfures. Black. 
Com. 1 V. 395. And they are generally appointed by the 
minifter, unlefs there is a cuftom for the parishioners or 
churchwardens to chufe them 5 in which cafe the canon 
cannot abrogate fuch cuftom ; and when chofen it is to 
be fignified, and they are to be fworn into their office by 
the archdeacon. Cro. Car. 589. Can. 91. And if fuch 
cuftom appears, the court of B. R. will grant a Mandamus 
to the archdeacon to fwear him in, for the eftabliftiment 
of the cuftom turns itiitfo a temporal or civil right. Black . 
Com, 1 y. 395. He may make a deputy without licence 
of the ordinary. Strange 942. And cannot fue in the 
Spiritual court for fees as being a temporal officer, 2 
Strange 1 108. 

ftarfttrfoner, (Parocbianus,) Is an inhabitant of, or 
belonging to any pariih, lawfully fettled therein. Pa- 
rifhioners are compellable to put things in decent order ; 
but the judgment of the majority is the only rule for the 
degrees of that decency ; and the court inclined, that a 
rate for that purpofe is binding 5 as for moving the com¬ 
munion-table out of the body of the church into the 
chancel, or raifing it higher, c?V. Far. 70. 

Parifhioners have a right to view pariih books, n 
Mod, 134, 

Parifhioners are a body politick to many purpofes; as 
to vote at a veftry if they pay fcot and lot ; and they have 
a foie right to rai/e taxes for their own relief, without the 
interpofition of any fuperior com ; may make by-laws 
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to mend the highways, and to make banks to keep out 
the tea, and for repairing the church, and making a bridge, 
(jfr. or any fuch thing for the publick good, and by the 
3 fcf 4 W. 3. and 7 Ann . to tax and levy poor rares, and 
to make and maintain fire-engines, and by 9 Geo . for pur- 
chafing workhoufes for the poor. Arg, 8 Mod. 354. 

f&rdCb HDfficero. Divers perfons arc exempted from 
ferving parifh offices on account of their profeffions, viz. 
Phyficians and furgeons, apothecaries, diflenting teachers, 
registered fcamcn, and perfons having profecuted any fe¬ 
lon to convidkion, &c. Stat. 32 H. 8. 1 W. (A M. 

7 Csf S IO & 11 W. 3. 1 & 10 Ann. &c. 

(Lat. parcus, Kr. parqnc , i. e. hens inch/us) Is 
a large quantity of ground inclofcd and privileged for 
wild beafts of chafe, by the King’s grantor prefeription. 

1 Infl. 233. 

AfmruWdefinesapark to be a privileged place for bcafts 
of venary, and other wild beafes of the foreft and chafe, 
iam Sylveftres, quam Campeftres ; and differs from a chafe 
or warren, in that it mull be inclofcd ; for if it lies open 
it is good caufe of feizure into the King’s hands, as a thing 
forfeited ; as a free chafe is, if it be inclofed ; befidcs, 
the owner cannot have an adlion againil fuch as hunt in 
his park, if it lies open. Manw. Foreft Laws. Crompe. 
Jurif. 148. No man can crett a parky without licence 
under the broad feal ; for the Common law does not en¬ 
courage matter of pleafure, which brings no profit to the 
commonwealth. Wood's Inft . 207. But there may be a 
park in reputation, ere&ed without lawful warrant ; and 
the owner may bring his a&ion againft perfons killing his 
deer. Ibid. 

To a park three things are required, x. A grant there¬ 
of. 2. Inclofures by pale, wall or hedge. 3. Bealls of 
a park, fuch as the buck, doe, &c. And where all the 
deer are deflroyed, it fhall no more be accounted a park ; 
for a park coufifts of vert, venifon and inclofure, and if 
it is determined in any of them, it is a total difparking. 
Cro. Car. 59, 60. 

The King may by letters patent difiolve his park. 2 
Li 11 . Abr . 273. 

Parks as well as chafes are fubjelt to the Common law, 
and are not to be governed by the foreft laws. 4 Inft. 
314 - 

Pulling down park walls or pales, the offenders fhall 
be liable to the fame penalty as for killing deer, fdc. by 
ftat. and theftatutes againft deer-ftealing, are the 13 Car . 

2. c. 10. 3 4 fF. £«f M. c. io. 5 Geo. 1. c . 15. See 

Deer-fttalers. 

Recompence to be made by the townfhip to owners of 
parks for deftroying their fences, &c. 6 Geo. l.c. 16. See 
Game, and 16 Vin. Abr . tit. Park. And Black. Com. 2 
V. 38, 416. 

ftarb bote. Signifies to be quit of inclofing a park, or 
any part thereof. 4 Inft. 308. 

fbarlc QNU, The learned Spelman gives this defeription 
of it; Collis vallo plerunque munitu., in loco campeftri, ne 
snfidiis exponatur , ubi convenire ohm folebant cen/uri.r aut 
‘victnia incolm ad lites inter ft traBandas (A terminandas ; 
Scotis rear Grith hail, q. Mens pacificationis , cui ajyli pri- 
vilegia concedebantur : fit in Hibernia frequentee vidimus , 
the Parle and Purling Hills. Spelm. GlofT. 

parliament, ( Parliamentum , frpmthe Fr. Purler, i.e. 
hquiy fc? menty mens , to fpeak the mind, fometimes called 
Commune Concilium Regni Anglia, Magnum Concilium, &c.) 

Is a grand affembly, or convention of the three eftates of 
the kingdom, fummoned to meet the King, to confult of 
matters relating to the common wealth 1 and particularly 
to enad and repeal laws. 

Herein may be confidered, 

I. The antiquity and original of parliaments: 

а. The jurifdiBion of parliament. 

3. The Jpeaker. 

4. The judicial power of parliament . 

5. The proper province of the Houfe of Commons, &c. 

б . ?he privilege of members, Sec, 
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I i The antiquity and original of parliaments. 

Seme authors fay, that the ancient Britain had no fuck 
afTcuiblies; but that the Saxons had ; whicli maybe col¬ 
lected from the laws of King Ina ; who lived abuit the 
year 712. And William the firft, called the Conqueror, 
having divided this land among his followers, io that 
every one of them ftiould hold their lands of him in cepitt, 
the chief of thefe were called Banns, who thrice every 
year afftfxnbled at the King’s court, viz. at Chriftmas, 
Eafter, and WhitfuntiJe, among whom the King ufed*to 
come in his royal robes, to onfult about the publick af¬ 
fairs of the kingdom. This King called feveral parlia¬ 
ments, wherein it appears, that the freemen or commons 
of England were alfo there, and had a (hare in making 
laws: He by fettling the court of parliament fo eftabliffied 
his throne, that neither Britain, Dane , nor Saxon, could 
difturb his tranquility ; the making of his laws were by 
a& of parliament, and the accord between Stephen and him 
was made by parliament ; tho* all the times fince have 
not kept the fame form of aflembling the ftates. Dod¬ 
der idgds Antiq. Parliament. 

There was a parliament before there were any barons; 
and if the commons do not appear, there can be no par¬ 
liament i for the knights, citizens and burgefles, repre- 
fent the whole commons of England , but the peers only are 
prefent for thrmjelves, and none others. Ibid. Sir Ed-t - 
ward Coke affirms, that many parliaments were held be¬ 
fore the conqucft; and produces an inftance of one held 
in the reign.of Alfred: He likewife gives us a conclufion 
of a parliament holden by Athelftan , where mention is 
made, that all things were enabled in the great fy nod, or 
council at Grately , whereat was archbiihop Woljehelme, 
with all the noblemen and wife-men, whom the King called 
together. 1 Inft. 110. It is apparent, (fays Mr. Pryn) 
from all the precedents before the time of the conquefr, 
that our priftine fynods and councils were nothing elfe 
but parliaments; that our Kings, nobles, fenators, al¬ 
dermen, wifemen, knights and commons, were prefent 
and voting in them as members and pudges : And Sir Henry 
Spelman, Camden, and other writers, prove the commons 
to be a part of the parliament in the time of the Saxons, 
but not by that name, or defied as confiding of knights, 
citizens and burgefles, Pryn's Sovereign Vow. Parlia¬ 
ment • 

As to the original of the prc&nt houfe of commons, our 
authors of antiquity vary very much ; many are of opini¬ 
on that the commons began not to be admitted as part of 
the parliament, upon the footing they are now, until the 
49 JH. 3. becaule the firll writ of fummons of any knights, 
citizens and burgefles, is of no ancienter date than that 
time. But the great charter in the 17th year of King 
John, (about which time the diftindtion of Barones Ma¬ 
jorss and Minores is fuppofed to begin) was made per 
Regem, Barones & Lise nos Homines totius re- 

CNl, 

Mr. Selden fays, that the borough*of St. Albans claimed 
by prefeription in the parliament, 8 Edw. z. to fend two 
burgefles to all parliaments, as in the reigns of Edw. u 
and his progenitors, which muft be the time of King 
John } and fo before the reign of King Hen. 3. And in 
the reign of Hen. 5. it was declared and admitted, that the 
commons of the land were ever a part of the parliament. 
Selden's Tit . Hon. 709. Polydcrc Virgil, Hollinjhead, Speed 
and others mention, that the commons were firftfummoned 
at a parliament held at Salifiury r 1 60 Hen. 1. Sir Walter 
Raleigh , in his treatise of the Prerogative of Par!intents, 
thinks it was Anno 18 H. 1. And fir. Hcylin finds ano¬ 
ther beginning for them, viz. in the reign of King 
Hen. 2. * 

Thus much for the original of our parliament j whieft 
is the higheft and moil honourable, and abfolutc court of 
juftice in England y confining of the King, the lords of 
parliament, and the commons 5 and again, the lords are 
divided into fpiritual, and temporal $ and the commons 
divided into knights of ihires or counties, citizens out qf 
cities, and burgeftes from boroughs j the words of the 
old Latin writ to the /herifF for the e left ion, being Duos 
mUtes ghiiis c'tnBot magis Houses & diferetos comtatus tut » 
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iff de quallbtt rivitate cmitatus tui duos fives, Iff Je queliiet 
burgo dues hurgenfts, dt d*Jereriorthus iff mctgis j'uffirientibus, 
fc>V. Inll. 109. 

2 . ’The jurifdiBlon of parliament . 

Thejurifdi&ion of this court is fo tranfcendent, that it 
makes, enlarges, abrogates, repeals, and revives Jaws and fta- 
tutcs, concerning matters ecclefiaflical, civil, criminal, 
martial, maritime, ttfc. And for making of laws and in 
proceeding by bill, this fupreme court is not confined cither 
.< for causes, or perfons within any bounds; nor is it tied 
dewn to any certain rules or forms of law, in proceedings 
and determinations: The court of parliament hath power to 
judge in matters of law ; and redrefs grievances that hap¬ 
pen, efpecially fuch as have no ordinary remedy 5 to ex¬ 
amine into the corruption of magiftrates, and illegal pro¬ 
ceedings of other courts; to redrefs errors, and determine 
on petitions and appeals, (ffc. and from this hi oh 
court there LIES no appeal. Ibid. Affairs of parlia- 
mentarc to be determined by the parliament; tho* the par¬ 
liament err, it is not rcvcrfiblc : And not only whatis done 
in the houfe of commons, but what relates to the commons 
during the parliament, and fitting the parliament, is no 
where elfe to be puniihed but by themfclves, or a fuccced- 
^ing parliament. 

1 Every court of juftice having l§ws and cuftoms for its 
r dirc&ion, the high court of parliament hath its own pro¬ 
per laws and cuftoms, called the Laws and Gujhms of 
Parliament ; infomuch that no judge ought to give any 
opinion of matters done in parliament, becaufe they are not 
to be derided by the Common law: But the parliament, in 
their judicial capacity, are governed by the Common and 
Statute laws, as well as the courts in WeflminfterHall. 
4 Inf. 14, 15. State Trials, Pol. 2. 735. The lords 
and commons in their rcfpe&ive houfes have power of 
judicature, and fo have both houfes together : And in 
former times both lords and commons fat together in one 
houfe of paxliament. 4/«y?. 23. 

• 3. The fpeaker. 

The lords have one who prefides as fpeaker in common 
affairs, ufually the Lord Chancellor ; and the commons 
* have*their fpeaker, chofen by the houfe, but to be approved 
by the King : The commons anciently had no continual 
fpeaker, but after confultation, their manner of proceed¬ 
ings was to agree upon fome perfon of great abilities, to 
deliver their refolutions; In the reign of William Rufus, 
at a great parliament held at Rockingham , a certain knight 
came forth, and Rood before the people, and fpake in the 
name and behalf of them all, who was undoubtedly the 
fpeaker of the houfe of commons at that time: But the 
firft fpeaker certainly known was Peter de Mountfcrd, 44 
if, 3. when the lords and commons fat in feveral houfes, 
or at lead gave their affents fcverally. Lex Confutation. 

162. Sir Richard Walgrave, 5 R. 2. was the firll fpeaker 
who made any formal apology for inability, as now pra&if- 
«d; Richard Rich, Efq; 28 H. 8. was the firft fpeaker 

Htrho is recorded to have made requeft for accefs to the 
King. Thomas Moyle , Efq; 34 H. 8. is faid to be the 
htfc fpeaker who petitioned for freedom of fpeech ; and 
Sir Tlhmas Gargrave, 1 Eliz. ufes the firft who made the 
requeft fyr privilege from arfefts, isle. Sir John Bujhey, 
17 R. 2. was the firft fpeakerprefented to the King in full 
parliament by the commons# And when Sir Arnold Savage 
was fpeaker, a Hen. 4, it was the firft time that the com¬ 
mons were required by ahe King to chufe a fpeaker. Ibid, 

163, iffc. 

4. Tbt judicial power of parliament. 

The King cannot take notice of any thing faid to be 
done in the houfe of commons but by the report of the 
ho,ufe; and every member of the houfe of parliament has 
a judicial olace, <nd can be no witnefs. 4 Iqfl, 1 c. When 
Charles u being in the houfe of commons, and fitting in 
the fpeaker’s chair, afkcd the then fpeaker, whether cer¬ 
tain members, whom the King named, were prefent t 
The fpeaker, from a prefence of mind which arofe from 
the genius of that houfe, readily anfwered, That. 11 be had 


u either eye s to fee, nor tongue to Jpeak, but at the hois/e atom 
“ pleaded to dir eft him.” Atkin’s Jurifd. and Antiquity 
of Houfe of Commons, henry 8. having commanded Sir 
Thomas Gaudy, (one of the judges of the Kings Bench) 
to attend the chief jufticcs and know their opinion, whe¬ 
ther a man might be attainted of high tieafon by partia* 
ment, and never called to anfwer ; the judges declared it 
was a dangerous queftion, and that the high court of par* 
liament ought to give examples to inferior courts, for pro¬ 
ceeding according to juftice, and no inferior court could 
do the like. Lex Confitution. 161. The houie of lords 
is a diftindt court from the commons, to feveral purpofes* 
and is the fovereign court of juftice, and dernier refort: 
They try criminal caufes on impeachments of the com¬ 
mons ; and have an original jurifdi&ion for the trial of 
peers upon indi&ments found by a grand jury : They alfo 
try caufes upon appeals from the court of Chancery, or 
upon writs of error to reverfe judgments in B. R. iffc. 
And ALL THEIR DECREES ARE AS JU DGME NTS ; and 
judgments given in parliament may be executed by the 
Lord Chancellor. 4 Inf. 21, Pinch 233. 1 Lev. 165. 

It is faid, that the judicial power of Parliament is in the 
lords ; but that the houfe of lords hath no jurifdihion over 
original causes, which would deprive the fubjeft of the 
benefit of appeal. 2 Salk. 510. Alfo the houfe of com¬ 
mons is a diftinft court to many purpofes; they examine 
the right of ele&ions, expel their own members, and 
commit them to prifon, and fometimes other perfons, iffc. 
And the book of the clerk ofthe houfe ofcommons is a record. 2 
Inft. 536. 4 Inft. 23. The commons coming from all parts 
are the grand inqueft of the realm ; to prefent publick 
' grievances and delinquents to the King and lords to be 
punifhed by them : And any member of the houfe of 
commons, has the privilege of impeaching the higheft 
lord in the kingdom. Wood's Inf. 455. 

5. The proper province of the houfe of commons, Sec, 

As the houfe of lords feems to be politically conftituted 
for the fupport of the rights of the crown; fo the proper 
province of the houfe of commons, is to ftand tor the 
prefervation of the people’s liberties. The commons in 
making and repealing laws, have equal power with the 
lords ; and for laying taxes on the fubjett, the bill is 
to begin in the houfe of commons, becaufe from thence 
the greatefe part of the money arifes, they reprefent the 
whole commons of England ; for which reafon they will 
not permit any alteration to be made by the lords in a 
bill concerning money : And as former ly the laying and 
levying of new taxes have caufed rebellions and commo¬ 
tions, this has occafioned, particularly 9 £. 3. when a 
motion has been made for a fubfidy of a new kind, that 
the commons have defired a conference with thofe of their 
fcvcral counties and places, whom they have repre*. 
fented before they have treated of any fuch matters. 4 
Inft. 34. 

There are no places of precedency in the houfe of com¬ 
mons as there are in the houfe of lords ; only the fpeaker 
has a chair or feat, fixed towards the upper end, in the 
middle of the houfe; and the clerk, with his aftiftant, 
fits near him at the table, juft below the chair: The 
members of the houfe of commons never had any robes* 
as the lords ever had, except the fpeaker and clerks, 
who in the houfe wear gowns, as profefiors of the law do 
during term time. If a lord be abfent from the houfe, 
he may make another lord his proxy ; tho* a member of 
the houfe of commons cannot make a proxy, for himfelf 
is only a reprefentative or deputy. Wood's Inf. 456. No 
knight, citizen or burgefs of the houfe of commons, fhall 
depart from the, parliament without leave of the fpeaker 
and commons affembled; and the fame is to be entered 
in the bQok of the clerk Of the parliament. Stat. 6 Hen . 8.* 
c. ]6« And in the 1 iff % P, iff M. Informations were 
preferred hy the attorney general againft thirty-nine of 
the houfe of commons, for departing without licence , where¬ 
of fix fubmitted to fines $ but it is uncertain whether any 
of them were paid. X 

Calling; the houfe is to difeover what members are ab¬ 
fent, without leave of the houfe, or juft caufr/; in which 
cafes fines have been impofed : On calliny't Jer, fuch of 
the members as are prefent. are markf/j an\the de, 

* ***" r ykJtxtn 



PAR 

faulters being called over again the fame day, or the 
day after, and not appearing, are fummoned, or fent for 
by the ferjeant at arms, lex Conjlifution, 159. 

Forty members arc requifite to make a houfc of com¬ 
mons for di(patch of bufinefs ; and the bufinefs of the 
houfc is to be kept fecrct among themfelvcs : In the 23d 
year of Queen Elizabeth, Arthur Mali, Efq; member of 
parliament, for publiftiing the conferences of the houfe, 
and writing a book which contained matters of reproach 
again!! fome particular members* derogatory to the general 
authority, power, and Hate of the houfe* and prejudicial 
to the validity of the proceedings* was adjudged by the 
commons to be committed to the Tower for fix months* 
fined 500/. and expelled the houfe. Hut the fpeaker of 
the houfe of commons, according to the duty of his of¬ 
fice, m fervant to the houfe , may publilh fuch proceedings 
as he Hull be ordered by the commons affcmbled ; and he 
cannot be liable for what he does that way by the com¬ 
mand of others, unlefs thole other perfons are liable. 

If any member of either houfe fpcak words of offence 
in a debate, after the debate is over he is called to the 
bar, where commonly on his knees he receives a repri¬ 
mand from the fpeaker ; and if the offence be ; reat, he is 
fent to the Tower, When the bill of attainder of the earl 
of Strafford, was palling the houfe of commons, Mr. 
Taylor, a member of that houfe oppoftd it with great vio¬ 
lence and indecency* and being heard to explain himfelf, 
was commanded to withdraw 5 whereupon it was refolved 
he fhould be expelled the houfe, be made incapable of 
ever ferving as a member of parliament, and Ihould be 
committed prifcner to the Tower , there to remain during 
the pleafure of the houfe : And lie was called to the bar, ? 
where he kneeled down, and Mr. Speaker pronounced the' 
lentencc accordingly. And Sir John Elliot, Denzil Hollis, 
and another perfon having fpoken theie words, viz. The 
King's Privy Council, his judges and his counfel learned in the 
law, have conjpired to trample under their feet the liberties 
tf the fttbjeS, and of this houfe , an information was filed 
againlt them by the Attorney General; and farther, for 
that the King having fignified his pleafure to the houfe of 
commons for the adjournment of the parliament, and the 
fpeaker endeavouring to get out of thechair, they violenter, 
detained him in the chair, upon which there was a 
great tumult in the houfe, to the terror of the commons 
there alfembled, and againll their allegiance, .in contempt 
of the King, his crown and dignity : The defendants 
pleaded to the jurisdiction of the court ; and refufed to 
anfwer but in parliament ; but it was adjudged, that they 
ought to anfwer, the charge being for a confpirhcy, and fe- 
ditious afits to prevent the adjournment oi the parliament, 
which may be examined out of it; and not anfwering, 
judgment was given againff them, that Sir John Elliot 
ihould be committed to the Towtr , and fined 2000/. 
and the other two were fined and imprifoned. Cro, 
Car. 130, 

6. The Privilege of members , &c. 

Members of parliament are not only privileged from ar- 
refts, but likewife in an extraordinary manner from af- 
faults, menaces, idle. Sir Robert Brandling made an af 
fault upon Mr. Witherington, a member of the houfe of 
commons, in the country before his coining up to parlia¬ 
ment, and Sir Robert was fent for by the houfe, and com¬ 
mitted to the Tower . And Anno 19 Jac. 1. fome fpecches 
paffed privately in the houfe between two of the members, 
and one of thorn going down the parliament Hairs, truck 
the other, who catching at a fword in his man’s hand, 
endeavouring to return the ftroke; on complaint to 
the houfe of commons they were both ordered to attend, 
where he who gave the blow was committed to the Tower 
during the pleafure of the houfe. 

A Haul ting a member coming to or attending in parliament, 
the offender fhall pay double damages, and make fine and 
ranforn, By flat, i 1 Uen* 6. 

All members of parliament, that they may attend the 
publick fervipf of their country, have privilege of par¬ 
liament for /nemfclves and their menial Tenants, 10 be 
free from an^fts, i$c, and for their goods to be free from 
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diftreffes: And this privilege of parliament generally holds 
in all cafes except in treafon , felony and breath of the 
peace . 4 In ft. 24, 25. 

The law and privilege of parliament is part of the law 
of the land; and a member cannot be arrefted, except in 
cafes of treafon, felony, and actual breach of the peace. 
Wilf. par. 2. 159. 

There are many remarkable cafes in our books treating 
of the privileges of parliament, relating to arrefts of mem¬ 
bers of the houfe of commons, and their fervants, antLthe 
manner of their confinement, releafemenr, &e. The 
firlt year of King Jac, Sir Thomas Shirley, a member of 
parliament, was arrefted four days before the fitting of (he 
the parliament, and carried prifoner to the Fleet; on which 
a warrant ifi'ucd to the clerk of the ctowft for a habeas 
corpus to bring him to the houfe, and the ferjeant was fent 
for in cullody, who being brought to the bar,.and confef- 
fing his fault, was exculed for that time : But on hearing 
counfel at the bar for Sir 7 'homos Shit ley, and the warden 
oflhc Fleet , and upon producing precedent, Simpfon the 
profecuror, who caufccl the arreft to be made, was ordered 
to be committed to the TWrr; and afterwards the warden 
refufing to execute the writ of haters corpus, and the de¬ 
livery of Sir Thomas being denied, was likewife commit¬ 
ted to the Tower 5 tho’ on his agreeing to deliver up Sir 
Thomas, upon a new warrant for a new writ of habeas 
corpus, and making fubmilfion to the houfe, he was J 
dilcharged: This aJiaii taking up fbrne time, the houfe * 
entered into fcveral debates touching their privilege, and 1 
how the debt of the party might be fatk fird, which pro¬ 
duced three queftions ; l irft, Whether Sir Thomas Shirley 
flsould have privileges* Secondly, Whether prefently, or to 
be deferred ? And, Thirdly, Whether the houje Jhould pe¬ 
tition the King feic fome courjc for fecurtng the debt of the 
party, according to former precedents, and faving harmlefs 
the warden of the Fleet ? All which qucliions were re¬ 
folved ; and a bill was brought in to fecurc M/npJon's debt, 
which alfo occafioncd an aft 1 Jac, 1: c 13. for re¬ 
lief of plaintiffs in writs of execution, where the defendant! 
in fuch writs are arrefted, and fet at liberty by privilege 
of parliament, by uhich a frelli profecution and new ex¬ 
ecution may be had againlt them when that privilege 
ceafes. Lex ConjUtution, 141. And 19 Jac . 1. one 
Johnjin, a fervant to Sir James Whitlock a member of the 
houfe of commons, was arrefted by two bailiffs, who be¬ 
ing told Sir James Whitlock was a parliament man, anfwer- 
ed, that they had known greater men’s fervants than hii 
taken from their mailers in time of parliament : And this 
appearing, the two bailiffs were Ten tented to afk pardon 
of the houfe and Sir James Whitlock, on their knees ; 
that they ihould both .ride on one horfe bare backed, back 
to back, from Wefiminfttr to the Exchange, with papers on 
their breads figmfying their offence; all which was to 
be executed presently, Sedente Curia• Ibid. In a&ionof 
debt on a bond, conditioned* that B, B . fhould render 
himfelf at fuch a day and place to an arreft $ defend¬ 
ant pleaded, that by privilege of parliament , the members, 
be, and their fervants ought not to be arrefted by the 
fpace of forty days before the fitting of the parliament, nor 
during the fefiion, nor forty days afterwards ; and that* 
B. B . was at that time fervant to fuch a member of parliao 
men/, fa as he could not render himfelf to he arrefte^: 
Upon demurrer to this plea, it was adjudged ill, becaufe 
he might have rendered hiAfelf at the time a^d place j 
but then it woJld be at their peril if he was arrefted. 1 
BrownL 81. t 

The commons in parliament claim privilege for forty 
days before and after each feifions and prorogation. 2 Lev. 
72, Tho’ 12 W. 3. t*. 3. ordains. That actions may be pro¬ 
secuted again il; perfons in titled to privilege of parliament, 
after a diffblution or prorogation, until anew parliament is 
called, or the fame is rcaffembled : and after adjournment 
for above fourteen days, and the refnedivc courts may 
proceed to judgment, &'c. Proceedings are to be by 
fummons and diftrefs infinite, until the parties fhai! 
enter a common appearance; and the real or perfona! 
eftates of the defendants may be fequeftred for default of 
appearance; but the plaintiff may not arreft their bodies - 
and where any plaintiff ff,all be ftayed or prevented from 

1 proceeding 
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proceeding by privilege of Parliament, he fhall not be*, 
barred by any ftatute oflimitation, or nonfuited, difmilTed, 
or his fait difcontimicd for want of profecution; but at the 
rifing of the Parliament fhall be at liberty to proceed to 
judgment and execution. And by 2 Ann, c, 8. Aflions 
may be profccuted againft officers of the revenue, or in any 
place of publick truft, for any foifeiturc or breach of 
trull, lAc, and (hall not be flayed by colour of privilege ; 
but fuch officer being a Member of Parliament, is not iub- 
jedt to arreft daring time of privilege, but fummons, 
attachment, &c. By the 11 Geo . 2. tap. 24. Any perfon 
may prolccute a fuit in any court of record, \Ac. in Great 
Mritaiif cr Ireland , againft any Peer, or Member of the 
Houfc of Commons, or other perfon inticled to privilege, 
in the intervals of Parliaments, or of Selfions, if above four¬ 
teen days ; and the faid courts, after diflblutions or pro¬ 
rogations, are to give judgment, and award execution : 
and no proceedings in law againft the King's immediate 
debtor, as fuch, (Ac, to be delayed under colour of fuch 
privilege; only the perfon of a Member of Parliament, 
ts'im ft)all not be arretted or imprifoned. A defendant who 
was a Member of Parliament, brought a letter from the 
Speaker to the court of King's Bench to flay proceedings; 
but the court would not allow it, but told him he might 
bring his writ of privilege. Latch 150. Judgment was 
had againft the defendant, and afterwards he was chofen 
a Member of Parliament, and after his clettion he was 
taken in execution, yet he had his privilege; tho' the 
book tells us minus jujlc . Moor 57, And where judg¬ 
ment being had againft a defendant, and he was taken in 
execution in the morning, and"about three hours after¬ 
wards was chofcn a Member of Parliament5 the Houfe 
agreed, that being arretted before he was chofen, £s 7 . he 
{hall not have his privilege. Moor 340. 1 Keif, Ahr, 

27. 

The courts at Wcftminfter may judge of the privilege of 
Parliament, where it is incident to a fuit the court is 
polfefled of: and courts may proceed to execution be¬ 
tween the feffions of Parliament, notwithftanding appeals 
lodged, tAe. State Trials, 2 V, fag, 66, 209. 

But now by Stat, 10 Geo . 3. c. 50. No action againft 
any peer, kAc, Ihall be delayed by pretence of privilege 
of Parliament. 

Of eh & ions, and herein, 

1, Of the elected, and who are eligible, and who not, 
and of their qualifications, 

2, Of the ele&ors, and their qualifications, 

3, Of the duty of returning officers, and the remedies 
againft them, 

I. Of the el*tied, and who are eligible, and who not , and 
of their qualifications • 

The Parliament is called by virtue of the King's writ 
of fummons out of Chancery, at leaft forty days before the 
Parliament begins: the Commons are defied by the 
people; and every Member, tho' chofe for one particular 
place, ferves for the whole kingdom. As attendants of 
this nature is for the fervice of the publick, the whole 
nation has fuch an intereft therein, that the King cannot 
grant an exemption to any perfon from being defied as a 
JCnigbt, Citizen, or Burgefs in Parliament; and for that 
cle&ions ought to be free. 29 Ben . 6. But an alien 
cannot be elefled, for he is not a liege fubjeft j tho' if 
an alien were naturalized, he was eligible till the Stat, 

12 W, 3. cap, 2. A man attainted of treafon or felony, 
or outlawed, (Ac, is not eligible; nor {hall fuch perfons 
be fuffered in the Houfe of Parliament. 4 fyfi. 48. A 
perfon under the age eff twenty-one ®years, may not be 
elefled to fit in Parliament; neither can any Lord (it 
there, until he be of the full age of twenty-one years. 
Ibid, It was foiynerly held that Mayors and Balifls of 
towns corporate were not eligible; but now they may be 
elefled. And fo may a fheruf of a county, for another 
ihire. None of the Judges, or Barons of the Exchequer, 
who have judicial places, can be chofen Knight, Citizen, 
or Burgefs of Parliament, as it is now holden, becaufe 
they are afliftants in the Houfe of Lords: yet Thorpe , 
Baron of the Exchequer, was Speaker of the Houfe of 
Commons: perfon* who have judicial places in the other 
courts, Ecdefiaftical or Civil, are eligible. 4 Inft, 47. 
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Clergymen are not eligible, they being of another body, 
•viz, .the Convocation. Ibid, Any of the profellion of 
the law, and who are in praflicc, are eligible ; but Anno 
6 H, 4. a Parliament was fuxnmoncd by writ, and by 
colour of a certain ordinance, it was forbidden that any 
lawyer fliould be chofen ; by rcafon whereof Lord Coke 
observes, this Parliament was fruitless: and the prohi- 
tory claufe inferted in the writ was againft law 3 for law- 
yers are eligible of common right, and cannot be difabled 
by ordinance without afl of Parliament. 

By 12 ff\ 3. c, 2. No perfon who had any office or place 
of profit under the King, or penfion from the crown, was 
to ferve as a member of the Houfe of Commons. And 
by 4 5 Ann, No member of Parliament may enjoy any . 

office in the government, and fit in the houfe at the fame 
time by virtue of his former election ; for by acceptance of 
an office his eleBion is •void: but he may be defied again, 
on a new writ iftued out, and lit in the houfe; and of¬ 
ficers in the army or navy, receiving any new commif- 
fion, need not be re-cledted. 6 Ann . When perfons are 
incapable of being elefted, the eleflion (hall be void; 
and fitting or voting in the Houfe of Commons they {hall 
forfeit 500/. And the ftatute 1 Geo. 1. c, 56. enafts, 
Thai no man having any penfion from the crown, cither 
in his own name or in truft for him, ihall be elefled a 
member of Parliament; and pensioners prefuming to fit 
and vote, {hall forfeit 20 /. for every day, (Ac, The afl 
mentions only a penfion for any term or number of years ; 
and not a penfion during pkaiure, according to the 4 Ann. 
c, 8. 

'Tis now enafled, That no perfon who ihall be a Com- 
miifioner of the Treafury, Chancellor of the Exchequer, 
Commiffioner of the Admiralty, Paymailer of the Army, 
Secretary of State, (Ac, iliall be capable of being a mem¬ 
ber in any Parliament. \q Geo, 2. c, 22. But this fta¬ 
tute does not exclude the Secretaries of the Treafury, or 
thofe of other offices! or any other perfon having an office 
for life. Ibid, 

By antient ftatutes, Knights of the Shire are to be 
re fid cut in the county, for which they are chofen 3 fo 
Citizens and Burgeffes defied ihall be refident in, and 
free of the fame cities and boroughs, the day of the date 
of the writ of fummons, and they are to be notable 
Knights of the fame county, VSc. notable Efquires or 
Gentlemen: alfo by a late aft, no pci {bn ihall be qualified 
to ferve in Parliament as a Knight of the Shire, who hath 
not an eftate of freehold or copyhold for life, or fome 
greater eftate to his own ufe, of 600/. a year, above all 
incumbrances; and a Citizen and Burgefs 300 L per 
annum, of which oath is to be made at the requeit of 3 
candidate, or two perfons having a right to vote ; and if 
any perfon be defied and returned not fo qualified, the 
return Ihall be void. 9 Ann . cap, 5. And none ihall be 
qualified by virtue of any mortgage, whereof the equity 
of redemption is in another; unlefs the mortgagee (hall 
have been in pofteffion feven years before the eleflion. 
Tho* the eldeft fon of a Peer, or of any perfon qualified 
to ferve as a Knight of the Shire, (hall not be incapable 
of being elefled. Stat, ibid. 

Members of Parliament mutt take the oaths to the Go¬ 
vernment before they fit and vote in the Houfe; or {hall 
be adjudged Popilh Kecufants, and be difabled to fit in 
Parliament, and liable t» certain forfeitures, (Ac, Stat . 

5 Eliz. cap . 1. 30 Car. 2. c, 1. And this ftatute was 

confirmed and inforced by the 13 (A 14 JF, 3. c, 6. 

2, Of the elefiars and their qualifications • 

The eleflion of Knights of the Shire is to be made 
by the majority of people dwelling in the counties, having 
each of them land* or tenements to the yearly value of 
40/. befides reprifes; and he who cannot expend 40s. 
per ann . (hall have no vote in the eleflion of Knights for 
the Parliament. 8 B, 6, r. 7. And by the to B. 6, c. 2. 
an eleflor of Knights of the Shire mutt be refident, and 
ha'te*, 40 s, per annum freehold over and above reprifes io 
the fame County. The 7 IA 8 W. 3. requires, that every 
freeholder (hall take an oath that he is a freeholder 
of the county, and has freehold lands or heredita¬ 
ments of the yearly value of 40 s. lying at fuch a place, 
within the faid county, and that he hath not before 

3 G *, v polled 
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polled at t ie election : no pcrfon is to be admitted to 
vote in anj election of a member to f.*rve in Parliament, 
who is under the *ge of twenty-one, '*• be ir.utlcJ to any 
vote by re a Ion of any :;u:l or rm.v f ,;:ge; if the truliee 
or mortgagee be not in actual p'jfli'J.vjn, and receive the 
rents and profits of the ciUce : but the* mortgagor or cefiui 
que trujl putilflion, jLnll and my vote for the lame tilate : 
and all conveyances of lands, tenements, (Sc. in order 
to multiply votes, or fplit ami divide the interd! in any 
houfes or lands, among fcveral persons, to enable them to 
vote, ihali be void and of none tffeft. 

By 10 Ann. c. 22. None Ihali have a voice for electing 
Knights of the Shire in right of any lands, who has not 
been charged or alfclfcd to the publick taxes, church 
rates and parifli duties, in fuch proportion as other lands 
and tenement4 uf 40/. per annum , lying within the lame 
pari(h ; and i'or which he Ihali not have received the rents 
and profits, or be iniitlcd to have received the fame to the 
full value of 40/. or more to hL own ufe for one year, 
before the eleftion ; except i'uch lands or tenements come 
by defeent, devife, presentation to Ionic church, or pro¬ 
motion toanoflice, to which a freehold is annexed; and 
perlbns voting contrary ihali forfeit 40/. This extends 
not to reftrain perfons from voting for Knights of the 
Shire, in relpeft of any tithes, or other incorporeal in¬ 
heritances, or meffuage*, (3 c. belonging to offices, by 
reafon the fame have not been ufually afTefled to any 
pubiick taxes; or in regard to lands not taxed to all taxes, 
if they have been generally a(IVlied to tome one or more of 
thefaid rates, (Ac , by iz Ann. c. 5. 

All cllates and conveyances made to any perfon in a frau¬ 
dulent manner, on purpnie to qualify him to vote, fubjccl 
to conditions to defeat or determine fnch cli .to or lr-con- 
vey the fame, (hall bo taken agaiuil the per funs executing 
them as free and ahfolutc; and all bonds, cV- tor re¬ 
demption /hall be void ; alio perfons voting by colour of 
fuch conveyance, incur a forfeiture 0/40/. 

The ilatuu-'s for preventing fraudulent conveyances to 
multiply votes on deeding Knights of Shires, are made to 
extend to lands or tenements tor which any perfons fhall 
vote for the election of Members to ferve in Parliament 
for any city or town, that is a county of itfclf; end if any 
perfon votes at fuch eleftion as a freeholder, not having 
his eltate a year before, and afiefled as dcicribcd in the 
aft 10 Ann, he is liable to the penalties impeded on un¬ 
qualified voters. 13 Geo. 2. c. 20. Perfons refuting to 
take the oaths of abjuration, (Ac. are made incapable to 
vote for Members of Parliament. 1 Geo. 1. c. 13. 

By .8 Geo. 2. e. i 3 . No perfon (hall vote for the elect¬ 
ing a Knight of the Shire in England and Wales, in rc- 
ipeft or right of any mefluage, E?V. which has not been 
charged or afTefled to the land tax twelve kalendar moiuhs 
next before the eleftion. But not to rcllrain any perfon 
from voting in right of any rents or chambers in the inns 
of courts, (Sc. or any mcfiuages or feats belonging to 
any offices, in regard they have not been ufually afTefled 
to the land tax. No perfon fhall vuie at any fuch eleftion 
without having a freehold in the lame county, of the clear 
yearly value of 40 s. above all charges, or without having 
been in the aftual poflbffion or receipt of the profits above 
twelve kalendar months, unlefa the fame come to him 
within the lime aforefaid ; by defeent, marriage, marriage 
fcttlemcnt, devife o r promotiod to any benefice or office ; 
or fhall vote in right of any freehold granted to him frau¬ 
dulently, or vote more than once at the fame eleftion, 
under tr.e penalty of 40 /. No pubiicl: tax, rate or ailSflf- 
jnent, fhdl be deemed a charge on any freehold. 

As to who arc, or ought, to be the cleftors in boroughs, 
it hath very much cxcrcifcd the Britifh Houfc of Com¬ 
mons : in the 22 ju,. 1. it wa3 refolved, that where 
there is no charter or cuilom to the contrary, the eleftion 
in boroughs is to be made by all the houjholders and not 
freeholders only : and in a queilion whether the commons 
or the capital burgeffes of a certain borough in Lincoln- 
Jhire, were the eleftors of Members of Parliament, anno 
4 Car. 1* it was agreed, that the eleftion of burgeffes in all 
boroughs did of common right belong to the commoners, and 
that nothing could take it from them but a prefeription and 
(onjlant ufage beyond the memory of man . It has been hoi- 
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den, that the commonalties of cities and burgh.? afe on f y 
the ordinary and lower fort of citi'/cus, buddies or free¬ 
men ; and that the right of eleftion of burg-jties to Par¬ 
liament in all boroughs, belongs to the commoners, vtut. 
tie ordinary burgiCs or freemen ; and nut the Mayor, 
Aldermen and Common Comic;!; mo" the meaning of the 
vs oids c o>mn unit ales civil alum bur gar um, has always fig- 
nihed, rightly uuderitood, the M.*yur, AJucrmcn ana Com¬ 
mon Cou.itii, wkeic they were to DC found ; or the Steward 
or limb if, and capital Burgefles or the governing parts 
it Cities and town|| by what perious lucvtT they were 
governed, cr lit*-* called. 

The moil cxuaoruiiiaiy cafe which has happened in 
this ageq with lelafton lo the determinations of a com¬ 
mittee of privileges and eleftion s, v/as the cafe of Ajb f y 
and White , concerning the borough of Aiks bury ; on «a 
quehion, Whether an aftion at law lies for an elcftoJr 
“ who is denied his vote?” 

In this cale the debates ended in the foUovdng refolu- 
tions, viz. That the qualification of cleftors ar.d of 
perfons cleftcd, 5.. cognizable only before the Commons in 
Parliament; and that the examining and determining the 
qualification or right of any t-leftor, t?c. belongs to ttiem, 
where the 4fts of Parliament give no particular direction; 
that whoever ihali profucutc any aft ion, Uc. which ihali 
bring the right of eleftors to the determination of ; ny 
other juiifdiftion than that of the IPufe of Commons, 
except in c.des ipecially provided for by fume future, 
lhall be guilty id a breath of the privilege of the Houle. 
Social were committed to Nev.gute by a w.nrant 

figned by Hubert Harley, Speaker of the Hour* of Com¬ 
mons, ior pruie:uring aftions at law againd the con- 
llables of the borough of AHesbury, who u*f;iled to take 
their core-, at the election of Member of Parliament, Sc. 
in contempt of the juiifdiftion am! jnivilvges of lJ>o 
H oufc; and this matter being returned by hale as up- pus 
lever,illy, and the fcveral perfons defendants bfnug.hr in¬ 
to coiiit, count'd moved that they might he difeharged, 
for that tiie pioiicution of a fuit at law could be no unlaw¬ 
ful air, nor u breach of the privilege of the Houle of 
Commons: thice judges were of opinion, that the H«»ufe 
were the proper judges of their own privilege;.; but iloh 
Chief jufiice held, That the authority of tub 
Commons was c ircwmscribld by Haw; and if 
they lliould exceed that authority, then to lay they were 
judges of their own privilege, is to make their privilege 
to be what they would have them to be ; and that if they 
ILould wiongfully impiiion, there could be no red refs, lu 
that the courts at lFcjiminfer could not execute the laws 
upon uhicli the liberties of the fubjeft fubfilt. 2 Salk. 503. 
And in action, on the cafe, by a burgefs of AHesbury, flgainit 
the conlluoles of the laid borough, for refuting to receive 
the plaint : ti'\s vote in the eleftion of a Member of Parlia¬ 
ment ; the plaintiff had a verdift, but the judgment was 
arrefted by the opinion of three judges, viz . That the ac¬ 
tion is not maintainable, becaufe the conftables acted as 
judges, and the not receiving the plaintiff’s vote is damnum 
fine injuria-, for when the mattci*comcs before the Koufe, 
his vote will be received ; that the right of elefting Mem¬ 
bers to fene in Parliament, is to be decided in Parlia¬ 
ment, and the* plaintiff may petition the Houfc lor that 
purpofe, and after ’tis determined there, he may then 
bring his aftion, and not before. Holt Chief Jufiice c n- 
tra. That the plaintiff had a right to vote; a freeholder 
has a right to vote by reafon of hi:> freehold ; and it is < 
a real right, and the value of his lAvi.* U was not 
material till the Stat. 8 H . 6. wSich require-, it ro be 40/. 
per annum : that aJ it is rations Ithen :emitter.’i in counties; 
lb in undent boroughs, they hav* a li^ht to vote ratione 
burgagii ; and in cities arid corporation , it io ration? fran- 
chef tat, and a perform 1 inhcritanci, vejndin thc^vhde corpo¬ 
ration, but to be ufid by the 3 * articular Members ; that 
this is a noble privilege, which entitles the uibjtft to a 
lhare in the government and legiflaturc; and that if the 
plaintiff hath a right, he muff have a remedy 10 affert 
that right, for vjant of right and *want of remedy is tkt 
fame thing ; that refuting to take the p’aintifl'N vote is an 
injury, and every injury imports a damage ; and that where 
a parliamentary matter comes in incidentally to an aftion 
a 
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property, in the King’s court, it mull be determined 
there, and not in Parliament; the Parliament cannot 
judge of the injury, nor give damages to the plaintiff, 
ami he hath no remedy by way ot petition : and accord* 
ing to this opinion, the judgment of the otiiu* three 
judges was reverted upon a writ of error brought in tne 
Houfe of Lords, i Salk, jo. This cafe occahoned great 
difputes between the iwoHoufesof Parliament; the Lords 
infilling, Tuat if the Commons only could judge of the 
right ot their electors, they would in effect choole their 
electors, L And the Commons allodging, that if the 
right of electors might be determincu in the courts ot law, 
Lom whence caufes are removed by writ of error into the 
Houle of Lords, the Lords would become judges of the 
righ* of dedors to choofe, and coniequenuy who were 
duly elected Membeis ot the Commons Lbmfe ; whereby 
the Commons would hue their independency, and be iub- 
jedt to the Louis, i$c. Bm the Pailmit,< nt being foon 
after prorogued, the ^ilpuie was droppix’, S e the cafe 
of Ajhby and ti'Utc, which if. lAcelkutiy sported, as well 
in 0 Ad. 45. to 56 miLfeve. a:- in Ld. Koym. zrom fo. 
938 t0 95 ^ indulive. And f e din Love 1 Hull's Life, 

By the Common law of Enghml, N<» C\ luinotvi can be 
fubjeded to la.vs made without his conieiit , and hatauk 
fuch coufent cannot be given by eveiy nuiinduJ, by rea- 
fon of numoer and c< ululion ; that po'ver is lodged in 
their Rcptefcmatives, tiuid and chcfcn by them, viz. 
Knights, Citrons, C-.. 3 Salk. 1 S'. And m ievcial 

counties, the Citizens and Burgeii’e- were formally enoiert 
in the county-courts, with the Knights cl Shirt's, and 
jointly returnee:, or. tor there wtie commonly four or 
jive Citizens or Burr dies lent from the respective ci¬ 
ties or boroughs to the county-court; and there cho- 
fen, with full power for thcmJrlves and their fcveral 
communities to do and con lent to lack things, as by 
the Common Council of the Kingdom afienibicd in P ,r- 
liament, fhould he ordained and cnaeled. 

It is laid by f>mc writers, that in antient limes the 
King hath nominated the very perfons to be returned, and 
did not leaie ft to the election of the people ; for which 
they give an inllance in the 45th year of Ed. 3, And 
among the Pailiainent writs 14 Ehz . there appears to Lk 
an appointment and return of Burgeflbs, hy tnc Lord ot a 
Town, tSc. But thefe are lingle inllances in their kind; 
and the writs for elections in the 23d year of King 
Edvt. 1. ran in Enghjh as follows, viz. 


Form of an ancient writ for ele&ion of Members of Parlia¬ 
ment. 

T O the Jherijf of &C. greeting ; Bccaufc we defere 
to have a < (inference and treaty with the Earls , Ba¬ 
rons, and other great 7 ttcn of our kingdom , to provide reme¬ 
dies againfe the dangers our kingdom is in at this time; there¬ 
fore we have commanded them that they he with us at 
Wdtminlier, on the day, «c, next coming , to treat, ordain, 
and do, fo as thofe dangers may he prevented: and we com¬ 
mand, and firmly enjoin thee , that , without delay , thou doeft 
eavfe to be chofen, and to come to us, at the time and place 
^ aforefaid, two Knights of the County aforefaid, and of every 
* city two Citizens , and of every borough two Burgefees, of 
the heft, moft able $ and difereet men for bufenefs ; Jo as the 
9 faid Knights may have fufficient power for themfelves and the 
community of the County aforefaid ; and the Citizens and 
Burgefees may have th^famo power feparayly from them , for 
themfelves and the communities of Cities and Burghs , then to 
do in the premises what 9 /hall be ordained by the Common 
Council of the realm, fo that the bufenefs aforefaid may not 
remain undone ; and have there the names of the Knights, 
Citizens and Burgefees, and this Writ. Witnejs the King , 
&c. 


The Return of the Writ, thereon indorfed was thus; 

I A. B. jhtrijf, by virtue of this writ have eaufed to be 
chofen in the county of Sec. two Knights , and of every 
city of the fame county two Citizens, and of every borough 
two Burgefees, of the beft, moft able,'and difereet Knights, Ci- 
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tizent and Burgefees of the county, city and burghs aferrfeiid, 
according to the tenor of the writ . 


3* Of the duty of Returning Officers , and the remedies 
againfe them. 

By 7 H* 4. cap. 15. The eirftion of Knights of the 
Shire is to be made in the following manner : 

At the next county-court after delivery of the writ* 
proclamation is to be made by the fileriff of the county, 
of tlu. day and place the Parliament is to aflcmble, and 
that all as are there prrfcnt fhalJ attend at the elettion of 
Knights of the Shire; and then in Jull county, a free and 
indifferent el eel ion fliall be made : and after fuch choice 
the names of the parties chofen, are to be written on 
an indcntuie under the feals of the ele&ors; which in¬ 
denture fo leak'd and tacked to the writ, Ihall be the 
.heriif’s return thereof. And by the 23 h. 6. cap. 7. it 
; ; enacted, That the iheriff after receit of the wiit ihall 
deliver apiecept under his feal to eveiy Mayor and Bailiff 
of cities au:i boroughs within his county, reciting the writ, 
and requiring them to choofe two Citizens and B undles to 
• me to the Parliament; and fuch Mayors and head offi* 
cits, arc to make return of the precept to the iheriff, by 
indenture, df* whereupon the firciilfis enabled to make 
a good return oi the writ ; rhe iheriff is to nuke election 
between the hours of cigM and "leven in the firenoon ; 
and if any Knight, Citizen, or Burgefs, returned by the 
du’rifi ildf be put out, aid the name of another put in, di¬ 
vers petKiUie-. a i e ircuned ; iheriffs riling contrary to 
Lhis ilaLute, and nor returning a Member duly eletted, are 
fubjeot to a ln;Mture oi too/, recoverable by nation of 
debt; and oiiicers of corporations making faife returns, 
iiaoie to a penalty of 40 A r.> c. It has been adjudged on 
thif att, Thai tho > no election ihould be rnadt of any 
k right of rhf Shiie, but between eight and eleven of the 
je ! ".ic in the tmenoon; if the election be begun witiiin 
! that time, and cannot be determined in thole hours, it 
may be made alter. 4 Injt. And if any eleCtois give 
their voices buftne the puxept for eleAh n is read and 
published, it will be of no force ; for alter the precept is 
thus read, .1. th-y may alter theii voices ami make a 
new election. Ibid. 49. The St at. 7 & 8 IV. 3. cap. 7. 
ordains, H a =y per Ion ih.dl return a Mombei to jerve in 
Parluimnu lor any place, contrary to the dete mi nation 
in the Houle of Commons of the right of eleeth n f -r fuck 
a place, the return lo made fhall be judged a falfe return ; 
and the party making it may be prolecuied, and double 
damages, with colls, recovered againil him: officers 
wilj'ully and falfily returning more perfons than arc required 
to be chofen by the writ or precept, the like remedy may¬ 
be had againil them ; and all contra&s, promucs, tsv. to 
return any Member of Parliament, are not only declared 
void, but the makers or givers of the contracts, t ic. or of 
any gift or reward to procure a falfc or double return, 
Ihall forfeit 300/. one third to the King, another to rhe 
informer, and the other third to the poor of the place* 
to be recovered in any Court of Record at Wefiminfier, 
&c. 

By 7 8 W. 3. cap. 2When any new Parliament 

fliall be called, there ihall be forty days between the tefte 
and returns of the writs ; the Lord Chancellor, fck. is to 
iiTue out writs for election of Members of Parliament, 
with as much expedition as may be; and the feveral writs 
ihall be delivered to the proper officers for execution, who 
are to indorfe the day of the receipt on the back of the 
writ, and forthwith make out the precepts to each bo¬ 
rough, He. which are to be delivered to the officers of 
every fuch borough, within three days, and they mult 
likewife indorfe the day of the receipt, and immediately 
caufe publick notice to be given of the time and place of 
election, and proceed to election thereupon in eight days: 
for electing Knights of the Shire, the Iheriff is to hold 
his coanty-cefift at the moft publick and ujml place, and 
there proceed in the election at the next court, unlefs it 
fall out to be within fix days after the receipt of the writ, 
and then the fame is to be adjourned, giving ten days no - 
ties of the election; if the election b*: not determined 
on view, but a poll is demanded, the lhei iff is to take the 

fame. 
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fame, and likewife a fcrutiny, and he or his under-ftieriff 
frail appoint and fwear clerks for that purpofe, (Sc. 
The county-court is not to be adjourned to any other 
place, without confent of the candidates ; nor (hall any 
timicceftary adjournments be made, but the poll to pro¬ 
ceed ; alfo every freriff, (Sc. is to deliver a copy of the 
poll to any perfon defiring it; and officers for every wil¬ 
ful offence againft this act, are fubject to a forfeiture of 
50 cl. And by 6 Geo, a. cap, 23. The county-court for 
electing Knights of the Shire in Parliament, may be ad¬ 
journed from day to day, until the election is determined ; 
but not to a Monday, or Friday, Sc c. only, which will be 
void. 

The 10 (S 11 W, 3. directs, that the fticrifF or other 
officer having execution and return of writs of fummons 
for parliament, (hall on or before the day of meeting of 
parliament , and with all expedition, (not exceeding four¬ 
teen days after eledion,) make returns to the clerk of the 
crown in Chancery to be filed, on pain of forfeiting 300 /. 
And the returning officer, within twenty days after the 
election, is to deliver over to the clerk of the peace, all 
the poll books on oath made before two jufiices, to be 
prderved among the records of the feflions of the peace, 
IO Ann, cap, 23. 

In double returns, it has been formerly a general prac¬ 
tice in the Houfe of Commons, that neither one nor the 
other frould fit in the houfe until it be decided ; anno 
1640, two returns were made for Great Marlow, and in 
both indentures one perfon was returned, and he was ad¬ 
mitted to fit, but the others ordered to withdraw until the 
cjuellion was determined : And in the fame year, it was or¬ 
dered, That where fome ar*. ieturned by the freriff or fuch 
other officer as by law hath pewer to return, and others re¬ 
turned by private hands; in fuch cafe, thofe returned by 
the fhcnif or other officer, fhall fit until the election is 
quaffed by the houfe. Ordinan, 1640. If one be duly 
eluded, and the fherifF, (Sc. return another, the return 
mu ft be reformed and amended; and he who is duly eled- 
is to be inferred, for the elution is the foundation , and not 
the return# 4 Jnjl, 49. 

In adion of the cafe, the plaintiff declared, that he was 
duly defied a member of parliament for fuch a borough, 
and that the defendant returned two other perfons; and 
that he petitioned the Houfe of Commons, and was ad¬ 
judged to be duly defied, and his name ordered to be 
infer ted in the Roll, and the name of the other to be 
razed out: the plaintitf had averdid; but it was adjudged 
in an eft of judgment, that this declaration was not 
founded on the ad 7 (S 8 W, 3. becaufe that Jlatute gave 
an aft ion where there was none beporf, therefore the 
fait mult be agreeable to it, which not being done, de¬ 
fendant had judgment. 2 504. The court will not 

znedi.il in an adion upon a double return, until it is de¬ 
termined in parliament. Lut i w, 88. And it hath been 
jholden that for a double return, no adion lay before the 
itature 7 (S 8 IV, 3. cap. 7,' becaufe it is the only me¬ 
thod the freriff had to fecure himfejf; and when the right 
was decided in parliament, then one indenture was taken 
tjf the file, fo that it is not then a double return ; nei¬ 
ther can the party have an adion for a falfe return, for the 
matter may be determined iq the houfe whether true or 
fa lie ; and if fo, there will be an inconvenience in con¬ 
trary lefoiutious, if they fhould determine one way, and 
the couits at law another; but after a diffolution the 
action may lie for a falfe return, for then the right 
cannot be determined in parliament , 2 Salk, 502. 

A double return is the fame as a falfe return, as to ac¬ 
tion on the cafe ; in both it is grounded on the falfity ; 
but there is another reafon why this adion will not lie 
for a double return, (viz.) becaufe the lata doth not take 
notice of fuch a return ; it is only allowed by the tffage of 
parliament , and in calcs wherein the proper officer cannot 
determine who is chofen; therefore when he doubts, he 
makes a double return, and fubmits the choice to the de¬ 
termination of the Houfe of Commons; and if that 
houfe admits fuch returns, and make determinations 
on them, it will be hard for the law to fubjed a man 
to the adion only for fubmitting a fad to be deter¬ 
mined by a court, which hath a proper jurifdidion to de¬ 
termine it: And by rcafun of the variety of opinions, that 


ai adion in this cafe would lie, and would not; it hath 
b:en cnaded by 7 8 If, 3, tap. 7. That tmi 

MST DETERMINATION OF THE HOUSE OF COM* 
MONS CONCERNING THE NIGHT OF ELECTION, 

Is to be pursued. 2 Lent. X14. 1 Nelf. Jbr+ 30, 

A member eleded and returned for feveral places, is 
to make his choice for which place he will ferve ; and if he 
doth not, by the time which the houfe frail appoint, the 
houfe may determine for what place he frail continue a 
member, and writs frail go out for the other place. 

Candidates are not to make prefents of money to, or 
treat, (2 (e. eledors, after the tefie of the writ of fum¬ 
mons, or iiTuing out the writs of cledion, or after any 
place of a member becomes vacant; if they do, for 
this Bribery they frail be incapacitated to ferve as 
members. 7 W. 3. c . 4. And no officers of the excifc, 
poll office, (Sc. are to make any iur-reft for members of 
parliament, on pain of forfeiting tool, and diffibility, 

157. 5 £3 6 W. VS M. cap . 20. 

By a late ad, an oath is to be taken by eledors 
of members of parliament. That they have not re¬ 
ceived or had any money, gift, reward, office, place 
or employment, or any promife for money, (Sc. to 
them or their ufe, to give their votes: and if they a fk, 
-take, or contrad for any money, or reward, by gift 
or other device, to give or rtfufe their votes ; or if any 
perfons by gift, (Sc . corruptly procure any one to give 
his vote; they frail forfeit 500 l. and be difahled to vote 
in any cledion, and to hold any office, or franchife, (Sc. 
And officers admitting perfons to vote, without taking ^ 
the aforefaid oath, if demanded, incur a forfeiture of . 
100/. Likewife an oath is to be adminjftrcd to re¬ 
turning officers, that they have not received any irio*» 
nty, (Sc. or promife lor fuch, for making any re¬ 
turns, (Sc. Stat. 2 Geo. 2. <. 24. Perfons are to be 
profecuted within two years, after any offence againft 
this laft ftatute, for preventing bribery and corruption in 
eledions of perfons to ferve in parliament, or frail not be 
liable to any incapacity or forfeiture, (Sc. by the 9 Geo . 

2. c. 38. And when eledion frail be made, the fccretary 
at war frail ifi’uc orders for the removal of all folditrs 
quartered in any city, town, or borough, where fuch 
eledion frail be, one day at leait before, to the difiance 
of two or more miles ; and not to make a nearer approach, 
until after the poll taken, is ended, (Sc. But this not lo 
extend to the liberty o fWefiminfier, (Sc. in refpedt of his 
Majcfty’s guards; nor to fortified places, (Sc. Stat , 8 
Geo. 2. cap. 30. 

See 33 Geo. 2. c. 20. intitled, An ad to enforce and 
render more effedual .the laws relating to the qualification 
of members to fit in the Houfe of Commons. 

To regulate the trials of controverted eledions, or re¬ 
turns of members to ferve in parliament, fee 10 Geo. 3. c. 
16. 

By 10 Geo. 3. c. 41. The Speaker of the Houfe of 
Commons, is impowered to iffue his warrant to make out 
new writs for the choice of members, during the recefs of 
parliament. 

N. B. By 10 Geo. 3. c. 6. f. 86. Members of parlia¬ 
ment are to be taxed at their manfion-houfes. 

Parliaments holden, and proceedings in. 

All parliaments are to be held without force. 7 Ed. f. 
Before the Conquefi, parliaments were held twice every year f 
The 4 Ed. 3. ena&cd, That a parliament ihould beholden 
once a year, and softener if necclfary; and the 36 Ed. 6. 
requires a parliament to be held every year. But by the 
means of Cardinal Wolfey , a parliament was held but once 
in fourteen years during that reign; which was upon a 
remarkable occafion, viz. to attaint (he Duke of Bucking¬ 
ham. The Stat , 16 Car . 2. cap. 1. ordains, That the 
fitting and holding of pasliaments frail not be difeonti- 
nued above three years. And the 6 W. VS M . cap . 2. 
enads. That new parliaments frail be chofen once in 
three years; and no pairhammt continue longer than three 
years. But by i Geo. 1. e. 38. The time of continuance 
of parliament is enlarged to feven years; to be computed 
from the day appointed for their meeting, by the writ of 
fummons. 

The 
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Tie occafional law* x W.fAM, Sqffi i. cap, i, de¬ 
clared* That the Lords apd Commons convened at Weft- 
minfter, were the two houfes of parliament, notwithftand- 
ing the want of any writ of fnmmons* or other defcft of 
form, &c, Tho* 12 and 13 Car, 2. c, 1. made it penal, 
for any perfon to affirm that the houfes of parliament have 
a legidative power without the King. An old ftatutc or¬ 
dains* That every perfon and commonalty* having fum- 
mons to parliament, fliall come thither, in pain to be 
amerced, or otherwife punifticcj.: And if the iheriiF doth 
not fummon them, he ihall likewife be amerced, f$c, 5 
R. 2. f. 4, \ 

On holding a parliament, the King the Aril day (its 
in the upper houfe, and by himfclf or the Lord Chan- 
cellcy, lhews the reafon of their meeting; then the 
Commons are commanded to choofe their fpeaker, which 
done* two or three days afterwards he is prefented 
to the King, and after fome fpceches is allowed, and fent 
down to the Houfe of Commons; when the bufinefs of 
parliament proceeds. 12 Rep. 115. 

A parliament cannot begin on return of the writs, with¬ 
out the King, in perfon, or by representation ; and by 
repr^fentation two ways, either by a guardian of England, 
by letters patent under the Great Seal, when the King is 
eta of the realm ; or by commiflion, to certain lords in 
cafe of indifpolition, &c. when his Majefty is at home. 

4 Inft. 6. 7. And if any parliament is to be holden be¬ 
fore a guardian of the realm, there muft be a fpecial 
commiflion to begin the parliament; but the tefte of the 
writs of fummons is to be in the guardian’s name ; And by 
an ancient law, if the King being beyond fca, caufe a par - j 
* Uament to be fummoned in this kingdom, by writ under j 
the tefte of his lieutenant; and after the King returns I 
hither, the parliament lhall proceed without any new fum- 
mons. S H. 5. 

In the 5 th year of Henry 5. a parliament was held, be¬ 
fore John Duke of Bedford, brother to the King, and 
guardian of the kingdom. Anno 3 Ed. 4. a parliament 
was begun in the prefence of the King, and prorogued 
to a further day; and then William Archbifhop of York, 
the King's Commiflary by letters patent, held the fame 
parliament , and made an adjournment, And 28 

Elite, the Queen by commiflion under the Great Seal, (re¬ 
citing, that for urgent occafions fhe could not be prefcnt 
in her royal perfon,) did authorise John Wbitgift Arch¬ 
bifhop of Canterbury, William Lord Burleigh , Lord Trea- 
furer of England, at.d Henry Earl of Derby, Lord Steward, 
to hold a parliament, K 2 c. Ad faciendum omnia C fingu - 
Ja, cm\ mcnen ad parliamentum adjornund* & prorogand ', 
&c. And in the upper p'-.rt of the page, above the be¬ 
ginning of the commiflion is written, Domini Regina re - 
prafentatur per commiffinarios, 'viz. c. Thefe commif- 
fiontrs fat on u form before the cloth of Hate, and after 
the commiflion read, the parliament proceeded. 

A parliament may be holden at any place the King fhall 
aflign ; but it ought not to be diflolvcd as long as any 
bill remains undifeuffed, acid proclamation mull be made 
in the parliament, that if any perfon have any petition, 
he fhall coir.e in and be heard, and if no anfwcr be given, 
it is intended the publick are fatisiicd. Lex Ccnftiuaion . 
157 * 

v In former times, by the death of. the King during the 
fitting of parliament, the parliament was ipfo fa£lo dif- 
fglved : but by the Staf. 4 Ann. c. 8. A parliament fitting 
or in being, at the demife of the King, fliall continue for 
fix months; unlefs prorogued or diflolved, bv fuch per¬ 
fon to whom the crown lhalfcomc; by 1 afld 12 W, 3. AH 
orders of parliament detern^ine by prorogation ; and one 
taken by order of the parliament, after their prorogation, 
may be difeharged or^an habeas corpus, as well as after 
a diflblution ; but the difiolution of a parliament doth not 
alter the date of impeachments brought up by the com¬ 
mons in a preceding parliament. Raym. 120, 1 Lev. 

384. And: it hath been refolved, that cafes of appeals 
and writ* of error, fliall continue, aud are to be pro¬ 
ceeded in ftatu quo, &c, as they flood at the d Ablution 
of the laft parliament. Raym, 381. 

A prorogation of parliament is always by the King, 
and in this cafe the feflions muft begin it nemo 3 and if a 
parliament is prorogued upon return of the writ of 


fummons* it begins at the end of the prorogation; A» ad¬ 
journment is by each houfe, and the feflion $ Continues 
notwithstanding fuch adjournment, t Mad. 242. By a 
prorogation of parliament, there is a felfion $ and every 
feveraJfcflion of parliament is in law a fevcral parliament : 
tho’ if it be only an adjournment, there is no ieffion; and 
when a parliament is called and doth fit, but is diffolved 
without any aft paflcd, or judgment given, it is no feffion 
of parliament, but a convention, 4 Inft. 27. If a par- 
Uament is aflemblod, and orders made, and writs of 
error brought in the Houfe of Peers, and fcveral 
bills agreed on, but none figned ; this is but a conven¬ 
tion, and no parliament, or fefiions of parliament: But 
every feflion, in which the King figns a bill, is a par¬ 
liament ; and fo every parliament is a feflion. 1 Boll. Rep , 
29. Butt. 61. And a feflion doth continue, until it is 
prorogued or diflolvcd. 

The parliament from the firft day of fitting is called the 
firft feflion of parliament, &c, Raym. 120, And the 
courts of juftice ex officio are to take notice of the begin¬ 
ning, prorogation, and ending of every parliament ; alfo 
of aJi general ftatutes ; and a§s of parliament take effeft 
from the beginning of the parliament, unlefs it be other- 
wife ordered by the a£ts. 1 Lens, 296. Boh. in. 

On prorogation, fuch bills as have paflcd, not 
having received the royal aflent. muft fall: for there can 
be no adl of parliament , without con fent of the lords 
and commons, and the royal fiat of the King, giving 
his confent perfonally, or by commiflion ; and by the 
Stat. 33 Ht 8. cap. 21. The King may pals ails by com- 
miffion under the Great Seal, figned by his Juna ; and 
fuch afts (hall be of equal force as if the King were pre- 
fent in perfon. 

Every man in judgment of law is party to an ad of 
parliament ; after the royal aflent is given, it is the prince’s, 
and whole realm’s deed. r Phc determination or'the High 
Court of Parliament , being prefumed to he the act of 
every particular fubjedl, who is either prefcnt perfonally, 
or conferring by his representative, 

Publick bills or adls of parliament are commonly 
drawn by fuch members of the Houfe of Commons as 
are molt inclined to effed the good of the publick, 
particularly in relation to the bill defigned* taking advice 
thereupon; and ads for the revival, repeal, or continu¬ 
ance of ftatutes, are penned by lawyers, members of the 
houfe, appointed for that purpofe. 

Of the formality in bringing in, and puffin* ftatutes . 

In bringing in and paflmg ftatutes, the following for. 
malitics ar; obferved, 'viz. 

Any member may move fora bill to be brought in, ex¬ 
cept it be for impofing a tax, which is to be clone by or¬ 
der of the houfe ; ana being granted, the perfon making 
the motion, and thofe who iccund ir, aie ordered to pre¬ 
pare and bring in the fame : When the bill is ready, fome 
of the members ordered to prepare it, prefcnt it; and 
upon a queftion being agreed to, it has the firft reading by 
the clerk at the table; after this the clerk delivers the 
bill to the fpeaker, who, ftanding up, declares the fub- 
ftance of it; and if any debate happens, he puts the 
queftion, whether the fame flyill have a fecond reading: 
And fomecimcs upon morion appoints a day for it; for 
publick bills, unlefs upon extraordinary occafions, are 
feldom read more than once a day, the members being 
allowed convenient time toconfiderof them; If nothing 
be faid againft a bill, the ordinary courfe is to proceed 
without a queftion; but if the bill*be generally difliked, 
a queftion is fomcrimes put, whether she bill Jhall be re¬ 
jected? If it be reje&ed, it cannot be propofed any moia 
that feflions: When a bill hath been read a fecond time, 
any member may move to have the fame amended ; but 
no member of the houfe is admitted to fpcak more than 
once in a debate, except the bill he read more than once 
that or the whole houfe is turned into a committee § 
and after feme time fpent in debates, the Speaker collect¬ 
ing the fenfe of the houfe, reduces the Owe to a cjuellion, 
which he fubmits tp the houfe, and is put to the vbte : 
And a queftion is to be put, after the bill is fo read a fe¬ 
cond time, whether it ftsall be committed? which is 
8 H either 
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cither to a committee of the whole houfe or a private com¬ 
mittee! as the importance of the bill foall require; this 
committee is to report their opinion of the bill, with 
the amendments, to the houfc, the chairman having 
caufed the clerk attending, to read the bill, and read it 
himfelf, putting every claufe to the queilion, The 

vh airman makes his report at the fide bar of the houfc, 
reading all the alterations made, and then delivers the 
fame to the clerk of the parliament ; who likewife reads all 
the amendments, and the fpcaker puts the queilion, whe¬ 
ther they Jhall be read a fecund time ? And if that be a- 
grecd unto, he reads the amendments himfelf, and puts 
the queilion, whether the hill fo amended Jhall be in - 
grojjed, and read a third lime fame ether day ? And then 
the fpeaker takes the bill in his hand, holds it up, and 
puts the laft queilion, whether the bill Jhall pa/s ? if & 
majority of voices are for it, then the billpalles ; and it is 
lent up to the Houfe of Lords, where, when it is twice 
read, the queilion is to be for commitment; or if it be 
not committed, then it is to be read a third time, and 
the next queilion to be for its palling ; and on the third 
reading of the bill, any member may (peak again it the 
whole bill to throw out the fame, or for amendment of 
any claufe ; and if it be amended, it is to be fent 
back again to the Commons for their concurrence, and 
being returned, is then palled in the Houfe of Lords, 
and ready for the royal alTent. If a bill pais in one 
houfe, but a demur happens upon it when fent to the 
other houfe, in this cafe a conference is demanded ; where¬ 
in certain deputed members of each houfc meet in die j 
painted chamber, and debate the matter; and wheu they | 
have agreed, the bill puffed is brought to the King in 
the Houfe of L >rJs, where having his royal robes on, he I 
declares the royal affent, by the clerk of the parliament. I 
Pract. Solic. in Par. 397, 398. j 

As for private bilh, leave is to be obtained by pe¬ 
tition, tfc. to bring in the lame ; and the fubftancc ! 
thereof is to be let forth, until which a bill is not to 
beoficred; and when the petition is read, and leave given 
to bring in the hill, whereupon it is accordingly brought 
into the houfe, the perlons concerned and affetted by it 
may be heard by themfelves orcounfcl at the bar, or be¬ 
fore a committee, to whom Audi bill is referred ; (and 
in caie of a peer, he lhall be admitted to come within 
the bar of the Houfe of Commons, and Jit covered on 
a jlool whilft the fame is debating.) And after couniel is 
heard on both fidcs, and the houfc is fatisfied with 
the contents of the bill, it is com.i.itted, and paffed, 
Is'c. 

All bills, motions and petitions, are by order of 
parliament to be entered on the parliament rolls, altho’ 
they are denied, and never proceed to the eftablilhment 
of a ftatute, together with the anfwers. Lex Conjlilution. 

154. 

The Speaker of the Houfe of Commons is not allowed 
to perfuade or diffuade in paff«ug a bill, only to make 
a ihort narrative of it ; opening the parts cf the bill, 
fo that all may under Hand it; if any queilion be upon 
the bill, he is to explain, but not enter into argument 
or difpute; and he is not to vote, except the houfe is c- 
qually divided : When Mr. Speaker delircs to fpcak, he 
ought to he heard without interruption ; and when the 
Speaker Hands up, the member Handing up is to fit 
down : If two Hand up to fpcak to a bill, he who 
would fpcak againil the bill, if it be known, is to be 
Aril heard ; other wife he who was firft up, which is to 
be determined by the Speaker: No member is to be ta¬ 
ken down, unlcfs bj Mr. Speaker, in fuch cafes as the 
houfc do not think tit to admit; and if any perfon fpcak 
impertinently, or bifides the queilion, the Speaker is to 
interrupt him, and know the plcafure of the houfc whe¬ 
ther he lhall be further heard : but if he fpeaks not to 
the matter, it may be moderated : And whoibever hiffes 
or diilurbs any perfon in his fpecch, (hall anfwer it at the 
bar of the houfc. 

In enabling laws, and other proceedings in parliament ; 
the Lords give their voices in their houfe, froqi the 
puifne Lord feriattm , by the word Content , or Not Content; 
The manner of voting in the Houle of Commons, is by 


Tea and No ; and if it be difficult to determine which are 
the greater number, the houfe divides, and four tellers 
are appointed by the Speaker, two of each fide,* to num¬ 
ber them, the Ay's going out, and the No* s flaying in; 
and thereof report is made to the houfc. When the mem¬ 
bers of the houfc go forth, none is to ftir, until Mr. 
Speaker rifes from his feat; and then all tl.e reft ar; to 
follow after. 

See Peer, Privilege, and 16 Tin. A hr. tit. Parliament . 
and feealfo Black. Com. 1 V. 141, 147. 4 V. 405,418, 
421. 

amentum !Diaboiicum, Was a parliament held at 
Coventry , 38/A 6. wherein Edward Earl of March, (af¬ 
terwards King) and many of the chief nobility were 
attainted, but the ads then made were annulled by«thc 
fuccccding parliament - Holingjh . Cron. 

l&iritamcntum 3 fltf>ofto?um> A parliament 6 H. 4« 
whcrcunto by fpecial precept to the Ihcrifls in their fevera! 
counties, no lawyer or perfon (killed in the law was to 
come; therefore it was lb termed. Rot. Pari . 6 H. 4. 
Black. Ccm. \V. 176. 

i&iUHamentum ttifaitum. Was a parliament affcmblcd 
at Oxford, anno 41 H. 3. fo Ailed, from the madnefs of 
the r proceedings; and becaufe the Lords came with arm¬ 
ed men to it, and contentions grew very high between the 
King, Lords and Commons, whereby many extraordi¬ 
nary things were done. 4 Injl. 

fDarttamcntuiu l&cltgiofojum. In mo ft convents, they 
had a common room, into which the brethren withdrew 
for convention ; and the conference there had was term¬ 
ed Parl/amentum. Matt. Parif. The abbot of Croy- 
laud ufed to call a parliament of his monks, to coniult 
about the affairs of his monailery : And at this day, the 
focieties of the two Temples, or Inns of Court , call that 
affembly a parliament, wherein they confer upon the com¬ 
mon affairs of their fcveral houfes. Crompt . Jurijd. ». 

What things may he done by parol or without 

deed. 

Stat, 29 Car. 2. cap . 3. cnafts, That all Icafes, cf- 
rates, interells of freehold, or terms of years, or any un¬ 
certain intcreils in or out of lands, not put in 

writing, and iigned by the parties, or their agents au¬ 
thorized by wtumg, /hall have no greater effect than as 
c dates at will. Except Icafes not exceeding three years, 
whereof the rent (hall be two thirds cf the full • value. 

No fuch eilates ®r interells, not being copyhold or 
cuilomary intcrcft, (hall be alligncd, granted or furreu- 
dered, unlcfs by deed or note in writing figned («/ fupnt) 
or by operation of law. No a&ion (hall be brought, to 
charge au executor on a fj.-'ciul promife to anfwer da¬ 
mages out of his own eftate, Or to charge the defendant 
upon any promife to anfwer for the debt or mifearriage of 
another. Or upon an agreement or cenfderation of marriage , 
Or on any contrail oflale of lands, ts’c or any interril 
concerning them. Or on any agreement not to be per¬ 
formed within a year after the making, Unlcfs fuch 
agreement, or foine note thereof he in writing , figned 
by the party to be charged, or lbme other by h.m autho¬ 
rized. 

AU devifes of lands or tenements lhall be in writing, 
and fcgnvd by the party devifing, or fomc other in his 
prefence and by his direction, and fuhfcrihed in his pre^f 
fence by three or four witneJJ'es , or elfe lhall be void. 

No fuch devifes in writing lhall be recovablc, other* 
wife than by writing or burning, tearing or cancelling 
the fame by the tellator, or^in his prdencc, and by his 
confem. i 

' All declarations or crcations*of trufh lhall be made by 
fome writing, figned by the party, or by his lafl will in 
writing, or tile be void. „ 

Alignments of trull lhall be in writing, figned by the 
party granting or affigningby fuch laft will, or elfc lhall 
be of no effect. 

Trulls refulting by implication of law, or transferred 
or extinguilhed by uti of law, lhall be as if this Hatute 
had not been made. 

No contract for the fale of any goods for 10/. or up¬ 
wards, fnall be good, except the buyer actually re¬ 
ceive 
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eti<ve j>a*t rf them, or give fomething in eameft, or fome 
note thereof in writing be made and figned by the parties j 
to be charged, or their agents. 

No will in writing of any perfonal eftate fhall be 
repealed by words only, except the fame be in the 
life of the tcllator commuted to writing, and read to him, 
and allowed by him, and that be proved by three wit- 
neffes. 

An ufe will not pafs by parol without deed ; but Ch, 
J. Pemberton faid, it would be a good truft or Chan¬ 
cery ufe, if for money. 2 Show. 156. Pafcb. 33 Car. 
2. B. R* in cafe of Perris v. Bowyer. A parol releafe 
is good to difeharge a debt by limple contrail. Arg. 

2 Shew. 417* 

A promile merely executory on both parts j as if I 
promife B. 5 j. if he goes to Paul*s , before B. goes, I 
may difeharge him, and fo fliall difcliarge myfelf of pay¬ 
ment of the 5 j. for no debt was yet due, nor any thing 
executed on either fide. 3 Lev, 238. An agreement 
in writing lince the ftatute of frauds and perjuries may 
be difeharged by parol. Pern, 240. A rent afligned 
in lieu uf dower may be by parol without deed, though 
it be s* freehold created de novo: And though a rent lies 
in grant, becaufe this is not properly a grant, but an 
appointment. 12 Mod, 201. Leflee for years furren- 
dered to the leflor by parol referving rent; adjudged, 
this was a good refervation upon the contrail, and that 
an atlion of debt would lie for the rent alter the firft 
day of payment incurred, though the refervarion was by 
way of contrail*, and without any deed. 3 Salk. 312. 
//. 7- 

if one has a bill of exchange, he may authorife ano¬ 
ther to indorfc his name upon it by parol, and when that 
is done, it is all one as if he had done ithimfelfj per 
Holt Ch. J. at Nijt prius, \z Mod. 564. 

An infurance was made from Archangel to the Down/, 
and from the Downs to Leghorn , but there was a parol 
agreement at the fame time, that the policy iliould not 
commence till the Ihip came to fuch a place, and it was 
held, that the parol agreement Iliould avoid (or defeat) 
the writing; cited per Holt Ch. J. as adjudged in Pem¬ 
bertons time. 2 Salk. 444, 445. 

If a thing is granted by a writing, which i? grant- 
able by parol, it may be revoked by parol. Pid. 10 
Mud. 74. 

Deputation of an office is in it’s own nature granta- 
blc by parol, and therefore though itfhould happen to be 
granted by writing, yet fince it is in itfelf grantable by 
parol, ir may be revoked by parol. 10 Mod. 74. See 
Black. Com. 2 F. 297. 

arreft, Any juftice of peace may, by word 
cf mouth, authorife any one to arrelt another who is 
puilry of a breach of the peace in bis prefeme , of. 
Dalt. 1 7. 

q&uct licmttmr. Is a privilege allowed an infant, 
who is fued concerning lands which came to him by de- 
feent; and the court thereupon will give judgment, 
quod loqud.t prndicla remaned quoufoue the infant comes 
to the age of twc.ity-one years. And where the age is 
granted on parol demurrer, the writ cloth n. t abate, but 
t ie pica is put fine die , until the infant is of full age ; 
and then there fliall be a re-fummons. 2 Lill. Abr. 280. 
2 Bf. 2^8. Raft. Entr. 363. 

• The granting a parol demurrer is in favour of an in¬ 
fant, and for his benefit, that he may not be prejudiced 
in his right for want of well knowing his eilate, tsc. 
And if his nncellor dies* feifed, and *hc land, del’cend 
to him, and he enters «nd t kesthe profits, it would 
be a prejudice to the infant to lofe the pofleffion which 
he hath ; lb that it* fuch calc it fliall ftay until his age. 
6 Rep. 3 

The tenant in an allion, cannot pray parol demur¬ 
rer, until the infant demandant comes of age : this is ex- 
prefsly provided for by 6 Ed. 1. cap. 2. And it would 
damage the infant, if it fliould be fo delayed upon an ac¬ 
tion brought by him, where an eftate is defeended to him 
from his anccilor. 6 Rep . 3, 5. In parol demurrer when 
it may b<? had, ^ two wr« vouched* and there is parol 


demurrer for the nonage of the one % It fliall be for th* 
other alfo. 45 Ed. 3. 23. See Ageprier, and Bleed, Com, 

3 P* 300. 

$atOl € Whence, See tit. IVitneffes, and Black. Com, 

3 * 3 * 9 - 

9at0i) or Pleadings , Are the mutual altercations be¬ 
tween the plain .ft and defendant $ which at prefent are 
fet down and delivered into the proper office in writing, 
tho* formerly they were ufually put in by their couuicl 
ore tenus, or viva voce, in court* and then minuted down 
by the chief clerks, or prothonotarics j whence in our old 
law French the pleadings are frequently denominated the 
parol. Black. Com. 3 V. 293. 

It is fometimes joined with leafe, as leafs parol, i. e. 
leafe per parol, a leafe by word of mouth, to dil'tinguilh il 
frem a leafe in writing. Covftll. 

patdC&hc, (Fatrictda,) Is properly he who kills his 
father, and may be applied to him who killcth his mother* 
Law Lat. Dili . 

By the Roman law, parricide , or the murder of one's 
parents or children, waspuniflied in a much feverer man¬ 
ner than any other kind of homicide. After being fcourg- 
cd, the delinquents were fewed up in a leather fack, with 
a live dog, a cock, a viper, and an ape, and fo call into 
the fea. Solon, it is true, in his laws, made none againft 
parricide ; apprehending it impnffible that any one fhould 
be guilty of fo unnatural a barbarity. And the Perf ant, 
according to Herodotus, entertained the fame notion, when 
they adjudged all perfons who killed their reputed pa¬ 
rents to be baftards. And, upon fome fuch rcafon as 
this, mud we account for the omifiion of an exemplary 
puniftiment for this crime in our Englijh laws; which 
treat it no otherwife than as Ample murder, unlefs the 
child was alfo the fervant of his parent, 1 Hal. P. C, 
3#°- 

For, tho* the breach of natural relation is unobserved, 
yet the breach of civil or ecclefiaftical connexions, when 
coupled with murder, denominates it a new offence; no 
lefs than a fpecies of treafon, called parva proditio, or 
petit treafon : which, however, is nothing elfe but an 
aggravated degree of murder ; altho’, on account of the 
violation of private allegiance, k is ftigmaiized as an 
inferior fpecies of treafon. And thus, in the ancient 
Gothic conftitution, we find the breach both of natural 
and civil relations, ranked in the fame clafs with crimes 
againft the llate and fovereign. Black. Com. 4 V. 203, 

f&atfoit, (Perfona) Signifies the reltor of a church he- 
caufe for his time be represents the church, and in his per-, 
fon, the church may fue for, and defend her right, 

Or he is called parfon as he is bound by virtue of his 
office, in propna perfona fervire Drum, Fleta, lib. 9. cap. 
18. 1 Inft. 300. Alfo the woid parfon in a large fenfb 
includes all clergymen having fpiritual prcfeiitments. 
And there may be two parfans in one church, one of the 
one moiety, and the other of the other ; and a part of 
the church and town allotted to each ; and may be two 
that make but one parfon in a church, prclented by one 
pation. 1 Inft. 17, 18. 

To a parfon, thefc things are requisite j holy orders, 
prefentation, inftitution, and induction j and where a 
perfon is complcat parfon, he may ceafe to be parfon of 
the church, Ly death, nr*ceffion, refignation, depriva¬ 
tion for fimony, nonconformity to the canons f for adul¬ 
tery, &fr. 1 Inft. 120. 4 73 > 76. A parfon hath 

the entire fee of his church ; and whore *tis faid he hath 
not the right of fee limple, that is underftood as to bring¬ 
ing a writ of right, Cro. Car. 582. And in the time 
of"the parfon, the patron hath nothing to do with the 
church ; but if the parfon waftes the inheritance thereof 
to his own private ufe, in cutting trees, &e. his pa¬ 
tron may have a 'prohibition, fo that to fome pnrpofes he 
hath an intcreft in the parfon' s time. 11 //. 6, 4. 11 

Rip. 49. 

Edward Coke was of opinion. That at Common 
law a parfon could not be arrefted; and faid, he had 
feen a report grounded on the ftatutes 50 Edward 3, e. 
5. and l Henry 2. c. 15. which arc in affirmance of the 
Common Jaw, and in maintenance of the liberties of the 

chu.chj 
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church; that a parfon ought hot to be arrefted in go¬ 
ing, (laying, or returning to celebrate divine fervicc, nor 
any other perfon who attended him in fuch fervice; and 
that if he was, he might have an action upon th£& fea¬ 
tures, againil the perfon^ making the arred. 12 Rep, 100. 
A parfon ought not to* appear at the fhcrifTs turn, or 
the court lcet, without an ablblute necrifity, F. N, B. 
160. 

No parfon or fpirkual perfon, (hall take a farm or 
leafe of lands, is'e. to himfelf, or anyone for his ufe, on 
pain of forfeiting lof. araonth, one moiety to the King, 
the other to the infoimer. Scat. 21 H. 8. cap, 13. Nor 
(hall he buy, to fell again any merchandifc, corn, cat¬ 
tle, upon forfeiture of treble value: but he may 
buy horfes, or any other cattle, for his ncccflary ufe in 
manuring his glebe and diurch lands, Jbid. On infor¬ 
mation, upon this llatutc for renting a farm, defendant 
pleaded in bar, that he had not AitTicietit glebe for paf- 
turing his cattle, nor corn for his family ; but the plain¬ 
tiff traverfed his having fpent the produft thereof in 
his family, iSc. 1 Lutw. 134. See Churchy Eeclcftaftkal 
Contis i & c. and Black. Com . 1 V, 384. 

patfott Jtlipjirfoncc ( Perfona imperfonata) Is he who 
is iii poffeffion of a church, be it prefen tative or impro¬ 
priate, ami with whom the church is full, 

Perfona , according to the New Book of Entries , fee ms 
to be the pation who has right to give the bencher, by 
reafon he had anciently the tithes in refprid of his li¬ 
berality in ertdingor endowing the church, i*uafi juft i tie- 
ret perfonam cede fur ; and perfona imperfonata is the parjon 
to whom the benefice is given in the patron's light. 
Perfona imperfonata is ufed for the redtor of a church pre- 
fentative. Eeg. Judic. 24. A dean and chapter are 
parfins mparfonees of a bem* ike appropriated to them ; and 
perfona imperfonata is one who is inducted and in pc/ffef- 
fion of a bcacnce. Dyer 40, 221. So that perfona may 
be termed imperfonata, only in regard of the poilcflion 
he hath of the redory, by the ad of another. 1 Injl. 
300. In a quare impedit the parfon is to plead perfona 
imperfonata \ but if lie doth not ivy at the time of obtain¬ 
ing the writ, it will be inferred by the writ that he is. 
Cro . Car . 105, And this is a pica that he is admitted 
and inflituted in the chuich, Ufe. 7 Rep. 26. See Black. 
Com. 1 V . 391. 

ftavfOlUlge, ( Perfonatus , perfonagium,) Is fometimes 
taken for a dignitary in a church, and fometimes for the 
benefice iifelf. Cowell. 

Parfonage , or redory, is a parifh church, endowed with 
a houfe, glebe, tithes, &i. Or a certain portion of 
lands, tithes, and offerings, eftablifhed by law, for the 
maintenance of the ininiiler who hath the cure of fouls: 
And tho' properly a parfonage or redory doth confill of 
glebe land and tithes; yci it may be a redory, tho* it 
have no glebe, but the church and church-yard: Alfo 
there may be neither glebe nor tithes, but annual pay¬ 
ments in lieu thereof. Parf Conne. 190. The rights to 
the parfonage and church Ia»ids are of feveral natures ; 
for the parfon hath a right to the pojfojjion ; the patron 
hath the right of prefontaiiou ; and the ordinary a right 
of inveftiture, Sc c. Bur the rights of the patron and or¬ 
dinary are only collateral rights : neither of them being 
capable of poifcfling or retailing the church them (elves; | 
tho* no charge can be laid on the church or parfo - ! 
stage, but by the confent and agreement of all of them. 

Hugh's Parf. Law. 188. 

fdarfon mortal. The redor of a church inllituted 
and induded, for his own life, was called Perfona mor- 
fnlis : And any collegiate or conventual body, to whom 
the church was for ever appropriated, were termed Per - 
jona immortalis. Cartular. Rading. MS. fol. 182. 

partes ftiris nihil lyibucrunt, See, Is an exception 
taken againil a fine levied. 3 Rep. 88. The cafe of 
Fines. 

particfpatio. Is the charity fo culled, by which the 
poor are made participes of other mens goods. We read 
it in feveral places in the Monajl . 2 tom, pag, 321, 

l&nrtiefi, Are thofe who are named in a deed or fine, 

&!> parties to it ; as thofe who levy the fine, and to whom 
the tine is levied: fo they who make any deed, and they 


to whom it is made, are called parties to the deed. Cowell. 
See 16 Vin. Mr. tit. Party, and Black. Cm. 2 F. 29S, 
355 * 

partition, {Partitie,) Is dividing land defeended by 
the Common law, or cullom, among coheirs or parce¬ 
ners, where there arc two at lead. In Kent, where the 
land is of gavelkind nature, they call their partition Jbift- 
ing , from the Saxon Jhftan, to divide. In Latin it Is 
called hercijfere. Partition alfo may be made by joint- 
tenants, or tenants in common, by a/Tent, deed, or writ. 
31//. 8. 1. 32 H. 8. 32. See Joint-teuamts, Parceners, 

and Black, Com. zF. 189, 323. 

partitions faciciiDa, (Mentioned in flat. 31 H. 8 . cap. 

1 •) Is a writ that lies for thofe who hold lands or tene¬ 
ments pro indwifo, and would fever to every on^ bis 
part, againil thofe who refufc to join in partition , as 
copartners , tenants in gavelkind, & c. Old Nat. Bins* 
142. F. N. B. 61. 

partners, Are where two or more perfons agree to 
come in ihare and fhare alike to any trade or bargain. 
If there are two partners in trade, and judgment is reco¬ 
vered againil one of them, his moiety of the goods ia 
partnerihip only (hall be taken in execution. Show. 
174. Partnerfhip, is cognifablc in equity. ■ See Black* 
Com. 3 F. 437. and 16 Fin . Mr. tit. Partners. 

p 4 it*fitt>ntr 0 , Arc thofe who are concerned ia fljp 
matters, and have joint fhures therein. And when 
there are part-owners of a Grip, the majority may fit hear 
out, will 10ut coiilnt of the red; and if they do, fucb 
majority run all hazard, and are to partake of the pro¬ 
fits. Stow. 13, 30. Action lies ai well againil the 
part-owners of a lhip. for the lofs or fpoiling of goods 
delivered to the mailer, as againil the mailer; for as the 
mailer of a drip is chargeable in refpeft of his wages, fo 
ate part-owners in teipedl of the freight; but the ac¬ 
tion againil the part-owners mull be brought againil 
all cf them, or defendants may take advantage of it, by 
pleading in abatement, idc. Show. 30, 103. 3 Lev, 
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^iZhirtpAtt.lilS. See Buildings, Fire. 

$ irbllc, (parvifa, parvfus, non d parvus adject. fed 
a gal. le parvis) Scd plac it antes , tunc, i. e. poll meridiem. 
je divertuut ad parvifum iff alibi cotfulentcs cam formicate- 
bus ad legem Uf aliis ccnjiliariis, £5V. Fort fate de L>udi- 
bus LL* Angl. cap. 51. pag. 124. And Sddrn (in his 
notes on Fortefoue) defines it to be, an afternoon's c.<cr~ 
rile, or moot for the inflrudlion of young fludctns; bearing 
the fame name originally with the Par*vifi& at Oxfma. 
Se/d. Rotes pag. 56. Of which Chaucer has mention ia 
one of Iris prologues. 

A Serjeant at Lana, that ware and wife. 

That often had been at the Purvife. 

f&lfclra Cliiuftttn, The Oftaves of Eafter or Low Sun¬ 
day, which clo/e* that folemnity: And die (tali) pofi pat¬ 
ella ciaufum, i s a date in fomc, of our old deeds. The 
firrt flaiuteof Weftminfter, anno 3 Ed. 1. is faid to be made 
the Monday after Eafter week; poft de la clufo de pafoht, 
Ufe. 

f^lfcba flojibttm, Is the Sunday before Eafter f called 
Palm Sunday ; when the proper hymn or gofpcl fung was ' 
occur runt turbit cum floribus (jf palmis, &c. Cartular^ 
Abbat. Glallon. MS. 75. t 

fd)al iBcnts, Rents or yearly tributes paid by the 
clergy to the bifaop or archdeacon, at their Eafter vibra¬ 
tions. f f ‘ 

ftafeuft, A meadow or paftur? ground, fet apart to feed 
I cattle. Sec Paflura . 

fdafeunge, ( pafouagium , Fr. pafoctge) The grafing or 

palluring of cattle.- Et habere <viginti porcos quietus de 

palcuagio, &c. Mon . AngL Tom. z. 23. The fame 
with pannage. 

{taCflAgf, And pat Image in woods, &c. See Pannage. 
patfage, ( Pajfagium) Is properly over water, as Way 
is over land; it relates to the fea, and great rivers, and 
is a French word fignifying trmjknm , In the flat. 4 Ed. 3. 
c. 7. it is ufed for the hire a man pays for being trans¬ 
ported over fca, or any river; And it is mentioned among 
4 cuftbms 
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tuftoms and duties, as theulonh, paffagio, IA lafiagio. Chart, 

All ptrfons (hall have free paffage on the river Severn 5 
and if any he difturbed, he may have his remedy by adion. 
Stat. 9 H.6. e. 5. There are other ftatutes for regulating 
the paffage, of this river, and preventing diforders there¬ 
in by the Welch, fcu. 19 H. 7. c. 18. 26 H. 8. 

C ' Alfo pafagio is a -writ dircftcd to the keepers of the 
ports to permit a man to fa/> over fea, who has the King a 
leave. Reg.Orig. 193. The prices of paffage at Do-vtr, 
See. are limited by 4 Ed. 3, c. 8. None to pafs out of 
the realm without the King's licence. 5 R . 2. ft* i. 
c . a . Paffage from Kent to Calais reftraiaed to Dover . 4 

Eel. 4. c. 10. , 

ptlfftigium, A voyage or expedition to the Holy h*ana, 
when made by the Kings of England in perfon, was called 
Paffagium, or Paffagium regis. Cowell. 

fEtaCTato;, is he who has the intereft or command of tne 
paffage of a river, or the lord to whom a duty is paid for 

paffage. Cowell, , 

A compound of two French words, viz. 

taller, tranfm , and port, form , a haven. It fignifies a 
licence, for the fafe paffage of any man from one place1 to 
another. 2 E. 6. re/. 2. See Black* Com . 1 260. 

4 K. 68. , 

^aCQagfatfU0, A ferry-man. We meet with the word 

in Thorn's Chronicle, in anno 1287. 

puftttiUW, A pafture field. Caflrum Arundel . T. a. £. 
reddeiat a quo dam molino 40 s. ^ ^ paftitio 20 9 . 
Domejdy, per Gale ?6l. 

Bnftejal ttaff. The form of it was ftreight, which 
fignified return regimen. All the top part of it wat. crook¬ 
ed, and the other part (harp : The crooked fignified, that 
the bifhop prefided over the people ; and the fliarp fignifi¬ 
ed, to punifli the (lubborn. Cowell. 

pafture, Is generally any place where cattle may feed ; 
and feeding for cattle is called pafture, wherefore feeding 
grounds are called common of pafture : But common of 
paflure is properly a right of putting leafs to pafture tu 
another man's foil j and in this there is an interelt of the | 
lord and of the tenant. Wood's Inf . 196, 197- F° r ln 
thofe walk grounds, which arc ufually called Commons, 
the property of the foil is generally in the lord of the ma¬ 
nor ; as in common fields it is in the particular tenants. 
And common of pafture is either appendant , appurtenant , 
becaufe of vilinage, or in grofs . Black , Com. 2 V. 32. 
Sec Adme- furement. 

Paflura differs from pafiua , as appears from what 
follows, viz. pallura omne genus pafeendi fignificat, five fiat 
tit partis , five in fiipuU , five in agris, five m campis ; fed 
pafcua efi lotus printipatiter deputatus pecoribus fajeendis, 
utputa in montilus, tnoris , marifeis \A plants non cultis 
aratis. Lindewood. Provin. Angl. lib. 3. c. 1. 

mating, Is the fame with procuration, or the provifion 
which tenants are bound^to make for their lords at certain 
times, or as often as they make a progrefs to their lands: 
This in many places was turned into money. Locmodo 
per atvum It her ah a paftu Regis (sf principum. Chart 
Walcafi Regis Merciorum in Mon. Angl. tom. 1. p. 123 
% patentee. One to whom the King grants his letters 
patent. 7 Edw. 6. c. 3. 

patents, Are the King s writings, fealed with the 
* Great Seal, having their name from being open: And 
they differ from writs. Germpt. Jarjfd. 126. The King 
is to advife with his council touching^rants and patents 
made of his ettatc, fck. _ And in petitions for lands, an¬ 
nuities or offices, the value is to be expreifed ; alfo a 
former patent is to be mentioned where the petition is for 
a grant in reverfion* or the patents thereupon (hall be void. 
t Hen. 4. c . 6. 6 Hen. 8, c. 15. And patents which 

bear not the date and day of delivery of the Kings war¬ 
rants into Chancery , are not good* Statute 18 Hen. 6. 
c. 1. Where the King's patent creates a new eftate, of 
which the law does not *aLe knowledge; the patents are 
void. 8 Rep. 1. 5 Rep. 93. But patents (hall not be 

avoided by nice conftruftioni: If a patent may be taken to 
two intents: and is good as to one, and not as to the 
other: it is valid. Jenk. Cent 138. When the King 
would pafs a freehold, it is ncceffary that the patent be 


under the Qreht Seal ; and it ought to be granted dr. 
advifamenta of the Chancellor of the Exchequer and 
Lord Trcafurer, in the ufual manner. Fitzgil. 
291. See Grants of the King. And Black. Com* 2 K. 
346. 

As to patents for new inventions , fee Black. Com 4 r, 
159. For patents of peerage, ib. 1 V. 400. For patents 
of precedence , ib. 3 V. 28. 

flair (a* Properly fignifies the country ; but in law it 
denotes the men of a neighbourhood ; fo when we fay 
inquiratur perpatriam, we mean a jury of the neighbour¬ 
hood. In like manner, Affifa vel recognitio per ajfifam, 
idem efi quod recognitio patrisc, Cowell . See Black. Com . 

3 V. 349. 4 V. 342. 

patrimony* An hereditary eftate, or right defeended 
ft opt anceftois. The legal endowment of a church or 
religious houfe, was called ecclefiaflical patrimony ; and 
the lands and icverfions united to the fee of Rome, are 
called St. Peter's Patrimony . Cowell. 

patrinus, is ufed for godfather, and matrina a god¬ 
mother, in the laws of King Hen. 1. 

patrftiuo, An honour conferred on men of the firft 

quality, in the time of the Englilh Saxon King*.- Pro 

ampluri firmiiatis tefiamento , principes IA Jenatores , justi¬ 
ces IA patritios jubjeriberefecimus. Mon. Angl. tom. 1. 
p. * 3. 

Patron, (Patronus) Signifieth in the Civil law him 
who hath manumitted afervant; and thereby is accounted 
his great benefa&or, and claims duty of him during life. 
Digcfi tit. de Jure Patronatus. In the Canon and Common 
law, it is he who hath the difpofition of an eccldiaftical 
benefice 5 and the reafon is, becaufe the gift of churches 
and benefices belonged unto fuch good men as cither built 
or endowed them with great pan of their revenues. Terms 
de Ley. 

lie who has the right of advowfon is called the Patron 
of the church. For, when lords of manors firft built 
churches on their own demefnes, and appointed the tithes 
of thofe manors to be paid to the officiating minifters, 
which before were given to the clergy in common, (from 
whence arofe the divifion of parilhes) the lord, who thus 
built a church, and endowed it with glebe or land, had 
of common right a power annexed of nominating fuch 
miniiler as he pleafed (provided he were canonically 
qualified) to officiate m that chu.ch, of which he was the 
founder, endower, ma:nUiner, or, in one word, the 
patron. Black. Cam. 2 V. 21. 

This original of the jus patronatus by building and en¬ 
dowing the church appears alfo to have been allowed in 
the Roman empire. Nov. 56. /. 12. c» 2. Nov. 118. 
c . 23. 

There are three caufes of patronage: Rati one fundationis, 
where one folely founds a church; Rations donations, 
when a man only endows it; and Ratione fundi, where a 
perfon ere&s a church on his own ground. Litt . 137. 

2 Lill. Abr . 286. 

The patron is to prefen t within fix calendar months after 
an avoidance of the church; and where the church be¬ 
comes void by the death of the incumbent, the patron at 
his peril muft take notice of it, in making prefentation ; 
but if there be an avoidancf by deprivation, cjc. he (hall 
have notice, and fix months after to prefent. 6 Rep. 61. 

3 Leon. 46. If a church becomes litigious by the pre¬ 
fentation of two patrons of their clerks, a jus patrona¬ 
tus may be awarded by the bi/hop to inquire who is 
rightful patron, and he is to admit accordingly. 2 Roll. 
Mr. 384, 385. 

The patron's right is the moft worthy and firft a& and 
part of a promotion to a benefice, and is granted and 
pleaded by the name of libera difpofitio ecclefia. Hob. 
152. But during the vacancy of a church, the freehold 
of the glebe is not in the patron 5 for it is in abeyance . 8 

H. 6* 24. Litt. 144. A patron (hall not have anaftion 
for tteipafs done when the church is vacant: And if a 
man who ba,th a right to glebe lands, releafeth the lame 
to the patron, » becaufe the patron has 

not any eftate in the land. 11 H. 6. c. 4. « the patron 
grants a rent out of a church, it il void even againit 
himfelf. 38 Ed. 3. 4. See Advowfon, Parfon, Prefix- 
tat ion , And Black f Com . 2 f • 21. And 3 
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(Pavagium,) Money paid towards pdviflg 
Hie Jl reels or highways. Rex (Edw. i.) toncejjtt pava- 
gium 'villa dc Huntingdon per quinquennium, Pla. Pari. 35. 
Ivdw. 1. 

falling, &e* See the Table to the Statutes. 

pauper* Signifies a poor man according to which we 
have a term in law, to fue in forma pauperis. See Fcrsna 
Pauperis. Alfo vide the flat. 11 Hen. 7. c. 12. 

Before a perfon is admitted to fue in forma pauperis . 
he muft have counfel’s hand to his petition, certifying 
the judge to whom the petition is directed, that he con¬ 
ceives the petitioner hath good caufe of action ; he muft 
alfo annex an affidavit to his petition, that he is not worth 
5 /. all his debts paid, except wearing apparel , and his 
right to the matter inqueftion. Lill. Reg. 633. 

None ought to be admitted to fue in forma pauperis 
in an action on the cafe, for words. Lill. Reg, 633. per 

mid. 

A perfon admitted to fuc in forma pauperis , can only 
fue in that c.»ufv for which he is admitted, & f tstus 
quoties. Lill. Rig. 633. 

li feems that, after the ftatutes which intiodh-r *d •. r 's 
neither plaintiffs nor defendants conic sur »« *' in 

fr-rma pauperis, for that would be a means of <\ r- the 

other party of the cofts given him by f f a: i*.. , and as the 
11 Hen. 7. e. 12. enables ptrfons om , m uif as pau|ers; 
and as the ftaiute 23 Hen 8. c. is :cepts only jh.imiffs 
who arc pampers from paying c its, it ieems, that de¬ 
fendant cannot be admitted in a civil a&ion to defend as 
a pauper. But it hath been adjudged, that a perfon may 
be admitted to defend an mdidrtv nt in forma pauperis 
for a m if demeanor, fuch as .1 confpiracy, keeping a dif- 
orderly houfe, L’c. for in fuch proceedings there being 
no cofts, the judges have a diferetionary power of ad¬ 
mitting or refuiing them by the Common law. PaJ'ch. 
9 Geo*z. The King v. (Fright. See ftat. 2 Geo. z. c. 2 3 . 
/; 8 . 

It is faid, that paupers ought not to be admitted to 
remove caufes out of inferior courts, but ought to fatisfy 
thcmfelvcs with the jurifdidion within which their actions 
properly lie. I Mod. 368. per North. 

By the orders of the courts, if the paity admitted to 
fue in forma pauperis give any fee or reward to his coun- 
fel or attorney, or make any contract or agreement with 
them, he fliall from thenceforth be difpaupered, and not 
be afterwards admitted again in that fuit to profecute in 
forma pauperis. Ord. Cur* 94. 

Alfo if it fliall be made appear to the court, that any 
perfon profecuting in forma pauperis hath fold or contrac¬ 
ted for the benefit of the fuit, or any part thereof, while 
the fame depends, fuch caufe (hall be from thenceforth 
totally difmiffed the court. Ord. Cur * 95. 

It is faid, that if a pauper gives notice of trial, and 
does not proceed, he lhall be difpaupered. 1 Salk. 
506. 

In the ftatute 23 Hen. 8. c . 15. there is a provifinn, 
«« That whoever fues in forma pauperis lhall not pay cofts, 
but fliall fuffer fuch ocher punifliment as the court lhall 
think fit.” 

But notwithstanding this ftatute, if he be difpaupered 
or nonfuited, the ulual pradi^e is to tax the cofts, and 
for non-payment to order him to be whipped. 2 Salk. 
506. Stile 386. 

A. brought a bill in forma pauperis, to which the de¬ 
fendant put in a plea and demurrer, which were both 
over-ruled ; and it was infifted upon, that he fliould not 
have cofts, being at none ; but Lord Somers, (after long 
debate and inquisy of all the ancient counfel and clerks, 
who agreed, that he (hould have cofts,) ordered him his 
cofts like other fuitors ; for tho’ he is at no, or but 
fmail cofts, yet the counfel and clerks do not give their 
labour to defendant, but to the pauper. Ahr. Eq. 125. 
Sec Black. Com. 3 V. 4 °°- 

l&llmt, (Pignus) A pledge or gage for payment of 
money lent : It is faid to be derived d pugno, quia res 
qua; pignori dantur , pugno vel manu traduntur. Litt. 
Did. The party who pawns goods, hath a general pro¬ 
perty in them ; they cannot be forfeited by the party 
who hath them in pawn for any offence of his, nor be 
taken in execution for his debt | neither may they other- 


wife be pttt in execution, till the debt for which tney cic 
pawned n fatisfied. Litt. Rep. 332. 

If a man pawns goods for money, and afterwards a 
judgment is had againft the pawner at the fuit of one of 
the creditors; the goods in the hands of the pawnee fliall 
not be taken in execution, until the money is paid to the 
pawnee , becaufe he had a qualified property in them, anti 
the judgment creditor only an intertill. 3 Pulf. 17. 
And when a perfon hath jewels in pawn for a certain fum, 
and he who pawned them is attainted, the King ffall 
not have the jewels unlejs he pay the rntney. . Liuwd. 
4 ^ 7 * 

The pawnee of goods hath a fpecial property in them, 
to detain them for his Jeciirity. l - ’ . .md he may uifign 
the pawn over to ar./thcr, lubj.tL to the fame conditions : 
And if the pawnee die before redeemed, his executors 
Hi all have it upon the like* terms as he had it. 

If goods pawned are pcrifhubl , and no day b' ing fet 
for payment of the money, they lie in pawn till fpoikd, 
without any default in him who hath them in keeping; 
the party who pawned them Hull bear the damage, for it 
fit..U In: adjudged his fault that he did not redeem them 
fooncr ; and he to whom pawned may have adion of debt 
for his money : Alfo if the goods arc taken from him, 
he may have adion of trejpafs, Co. Litt. 89, 

208. 

Where goods are pawned for money borrowed, without 
a day let for redemption, they are redeemable at any time 
during the life of rhe borrower. They may be redeemed 
after the death of him to whom pawned ; but not after the 
death of him who pawned the goods. 2 Os. 245, But 
where a day is appointed, and the pawner dicth betote the 
day, his executors may redeem the pawn at the day, and 
this fliall be ajjets in their hands. 1 Bulf. 30, 31. Liocd* 
pawned generally, w ithout any day ot redemption, if the 
p iwncr dies, the pawn is ablolutc and irredeemable ; ii 
the pawnee dies, it is not fo. Nay 137. i V.uljl. 9. If 
goods are redeemable at a day certain, it muft be Until/ 
obferved ; and the pawnee, in cafe of failure of payment 
at the day, may fell them. 1 Roll. Rep. 181, 215. In 
other cafes brokers commonly fcay but a year for their 
money lent on pawns , at the end of which, if not re¬ 
deemed, they may fell the goods. Law Secur. 99. 

He who borrows money on a pawn, is to nave the 
pledge again when he repays it, or he may have adtiou 
for uie detainer ; and his tender of the money revelrs the 
fpccial property. 2 Cro. 244. And it hath been held, 
that where a broker or pawnee refufes (upon tender of the 
money) to redeliver the goods in pawn, he may be indit¬ 
ed ; becaufe being fecrctly pawned, it may be mipuUiDie 
to prove a delivery for want of w:unties, it trover 
fliould be brought for them. 3 Salk 268. Adjudg¬ 
ed, that if goods are Iolt, after the tender of the mo¬ 
ney, the pawnee is liable to make them good to the owner; 

1 for after tender he is a wron ful detainer , and he who 
keeps goods wrongfully muft ,anfwcr for them at ail 
evenLs, his wrongful detainer being the occaiion of the 
Iofs: but if they are loft before a tender, it is otherwile ; 
the pawnee is not liable, if his care of keeping them waa 
exatt ; and the law requires nothing of him, but only 
that he jbould ufe an ordinary rare in keeping the goods , that 4 
they may be reftored on payment of the money for which 
they were depofited ; and in fuch cafe if the goods are 
loft, the pawnee hath itill his remedy againft the pawner 
for the money lent. 2 Salk. 5*2. 3 Salk 268. 

If the pawn is Jaid up, and‘the pawnee robbed, he is 
not anfwerable : Tho* if the pawnee ufeth the thing, as a 
jewel, watch, tsc. that will not be the worfe for wearing, 
which he may do, it is at his peril; and if he is robbed, 
he is anfwerable to the owner, as the ufing occajhned the- 
lofs , &c. Ibid. If the pawn is of fuch a nature that 
the keeping is a charge to the pawnee , as a cow or a 
horfe, CSV. he may milk the one, or ride the other , and this 
Jballgo iu reeomp'nce for bis keeping : Things which will 
grow the worfe by ulage, as apparel, b'c. he may not ufe. 
Owen 124. 

A perfon borrows 100/. on the pawn of jewels, and 
takes a note from the lender acknowledging them to be in 
his hands, for fccuring the money; afterwards he bor¬ 
rows fcveral other Aims of the fame perfon, for which he 

gave 
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gave liis hotcs, without taking any notice of the jewels. 
, As in tht* cafe it was natural to think the lender would 
not have advanced the fums on note only, but on the 
credit of the pledge in his hands before ; it was decreed 
in equity, that if the borrower would have his jewels, 
he mud pay all the money due on the notes. Precede 
Chant, 419, 421. 

A factor cannot pa<wn the goods*; of his principal. 
Strange 1178. He to whom goods are delivered for fafe 
’ cultodv cannot pawn them. Strange 1187. There can 
be no market-overt for pawning. Ibid, Where money 
is lent on a pledge, the borrower is perfonally liable to 
the payment, unlefs there be an agreement to the con¬ 
trary. Strange 919. Regulations of pawnbrokers, 30 
Pen, 2, c. 24. Penalty of pawning or taking in pawn 
goods without leave of the owner, lb. See Cheats , 
Pledging. And Black, (am. 2 P. 452. 

iSafcn&gc, In woods and foreils for fwine. Vide Pan- 
nage. 

3&A fine tit of money before the day appointed, is in 
law payment at the day ; for it cannot, in preemption 
of law, be any prejudice to him to whom the payment is 
made, to have his money before the time ; and it appears 
by the party's receipt of it, that it is for his own ad¬ 
vantage to receive it then, ©therw'ife he would not do it: 
Yet it is fuid, that defendant mud not plead, that the 
plaintiff it in full fatisfadion ; but that he paid 

it in full fatisfadion. 5 Rep. 117. Payment of a Idler 
film in fatisfudion of a greater, cannot be a faiisfa&ion 
f»r (he whole, unlefs the payment be before the day: 
Tho* the gift of an horfc, or robe, isle, in fatisfa&ion 
may be good. Ibid. And where damages aie uncertain, 
r leL thing may be done in fatisfadion of a greater. 4 
Mod. 89, 

Upon jcivic ad diem pleaded, it is good evidence to 
prove payment at any time after the day, and before 
a&ion brought; and payment, altho* after the day, may 
be pleaded to any action of debt, upon bill, bond or 
judgment, or ire facias upon a judgment. 2 LilL Abr. 
287. Statute 4 {3* 5 Ann . But tho* payment after the 
day, is good by way of difeharge, it will not be fo by 
way of fatisfadion . 4 Mod. 25c. Payment is no plea to 

debt on covenant, or an obligation, without acquittance ; 
but if the obligation have a condition, it is otherwife. 
Dyer 25, 160. If a bond, fcfr. be for payment of money, 
and no day is fet, damages cannot be recovered till a de¬ 
mand is made. Bridgm . 20. 

For payment of rent there arc faid to be four times ; 

3. A voluntary time, that is not facisfadory, and yet 
good to fome purpofe; as where a leffee pays his rent 
before the day, this gives feifin of the rent, and enables 
him to whom paid to bring his affife for it. 2. A time 
voluntary and fatisfadory in fome cafes ; when it is paid 
the morning of the latt day, and the leffor dies before the 
end of the day, this is a good payment to bind the heir 
or executor, but not theJCing. 3. The legal, abfolute 
and fatisfadory time, which is a convenient time before 
the laft inftant of the laft day, and then it muft be paid. 

4. Is fatisfadory, and not voluntary, but coercive, when 

forced and recovered by fuit at law. Co. Litt, 200. 10 

%Rep. 127. Plowd, 172. 

Payment of money fliall be direded by him who pays 
jt, and not by the receiver, ide. $ Rep. 117. Cro. Elix. 
68. If the payer does not apply the payment, the re¬ 
ceiver may, but he muft n«t apply it to an uncertain de¬ 
mand, as to a debt fron#& teftator. Strange 1194. In 
the payment of a teftator^ debts by executors, they are 
to pay fir ft judgments, mortgages, rent due by lcafc, 
then bonds and bills, Cfc, 1 Roll. Abr. 927, Vide 
Bond and Rent. 

A bill drawn on A. to pay money for value received, 
is a good difeharge of a debt, tho* the b : ll be not paid, 
unlefs the creditor return the bill in convenient time. Per 
Holt Ch. J. Show. 153. 

A, gives B. a bill of exchange on C. in payment of a 
former debt; this is not allowable as evidence on non af~ 
fnm'fit, unlefs paid 5 for a bill Jhall never go in difeharge 
of a precedent debt , except it be part of the contrail that it 
jboddbefi. 1 Salk. 124. 
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When a merchant draws a bill upon a eorrefpondcht# 
Who accepts it, this is payment ; for it makes him debtor 
to another perfon, who may bring his adion* 10 Mod* 
37 - 

4^5 Ann. cap. 16. fed. 12. cnads, That in debt on 
Angle bill, debt, or feire facias on judgment, defendant 
may plead payment in bar . In debt on bond, if defend¬ 
ant before adion brought hath paid the principal and in* 
tereft due by the condition; tho* fuch payment was not 
ftri&ly made according to the condition, yet it may be plead* 
cd in bar , and ftiall be as effe&ua) as if the money had been 
paid at the day and place, according to the condition, and 
had been fo pleaded. Vide Bond, and Rent . 

peace, (Pax,) In the general fignification is oppofite 
to war or ftrife : But particularly with us it intends a 
quiet behaviour toward the King and his fubjeds. And 
if any man is in danger from another, and makes oath of 
it before a juftice of peace, he Ihall be fccured by good 
bond, which is called binding to the peace. Lamb. Eiren. 
lib. 2. tap. 2. 77, Cromp. Juft, of Peace, 118. 129* 
And alfo frankpledge and confervator of the peace . Time 
of peace is when the courts of jullice are open, and the 
judges and minifters of the fame may by law protect men 
from wrong, and adminifter juftice to all. Co. Litt . 
249, 

All authority for keeping the peace comes originally 
from the King, who is the fupremc magistrate for preser¬ 
vation thereof; tho* it is faid the King cannot take a re¬ 
cognizance of the peace, becaufe it is a rule in law that 
no one can take any recognizance, who is not either a juftice 
of record, or by commijpon : Alfo it is certain, that no 
duke, earl, or baron, as fuch, have any greater power to 
keep the peace, than mcer private perfons. Lamb, Lb. i« 
ch. 3. Dalt. eh. 1. But the Lord Chancellor, or Lord 
Keeper of the Great Seal* the Lord High Steward, the 
Lord Marshal, and every juftice of the King's Bench, 
have as incident to their ofti.es, a general authority to keep 
the peace throughout the realm, and to award proccfs for 
furety of the peace, and take recognizances for it. 2 Hawk - 
P. C. 32. And every court of record hath power to keep 
the peace within its own prerind : As have likewile 
Iheriffs, whoareintrufted with the cuftody of the counties, 
confequently have by it an implied power of keeping the 
peace within the fame ; and corcners may bind per¬ 
fons to the fea't who make an affray in their prefence ) 
but may not grant proccfs of the peace, is c. Ibid . 

It is faid every man is to be a conftable, to keep the 
pea r e among others, and juftices of peace are to do the 
fame efpecially ; and no man may break it. 3 Shep , 
Abr. 14. 

Peace fhall be kept, and juftice and right duly admini- 
ftred to all perfons, Stat. 1 R. 2. c. 2, £sV. Breakers 
of the peace to be imprifoned, and to find fureties, &V. 

2 Ed. 3. r. 6. 34 Ed. 3. e. 1. Other fratutes enforcing 

the keeping of the peace. 1 2, r. z. 1 H. 4, c. 1. 

2 H. 4. c. 1. 7 H. 4. c. 1. Recognizances for keeping 

the peace to be certified to the quarter-ieffions. 3 11, 7. 
f. 1. The Chancery and King's Bench, retrained from 
granting procefs of the peace or behaviour without motion 
and affidavit; and to give qofts and damages to perfons 
wrongfully vexed by fuch procefs. 21 Jac. I. e. 8. The 
faid courts reftrained from granting /* erfedeas unlefs the 
procefs is granted in the manner required by the ftatute. 
Ibid. The faid courts to punifti inefficient fureties. 
Ibid. Actions againft peace officers made local. 21 Jac. 
1. c. 12. And the general iffue pleadable. 7 Jac , 1. 
c. 5. 2! Jac. 1. c, 12. See Juftice of Reace end Good 

Behaviour. 

fdeftft Of (Cob Wife tfye € butch» (Pax Dei £ S Ecclcfta) 
Was anciently ufed for that ccffation which the King's 
fubjeds had from trouble and liiit of law between the 
fcrms. Timpus dicitur cultui divino adhibitum, eaque af- 
ptlfatiom mnei dies dominici, fefta & vigilinr cenjentur . 
Spclman. See Vacation. 

f$eace Of tljt Htng, (Pax Regis, mentioned in Stat . 
6 R. 2, ftat. i. cap. 13.) Is that peace and /ccurity both 
for life and goods* which the King pioraifeth to all his 

fubjeds* 
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fuhjp&r, or others taken into his prote&'on. And where 
an outlawry is rcverfed, a perfon is reftored to the King’s 
peace, called ad pucem rtdire. Bradt. lib, 3. c. u* 
See Suit of the King's Peace. This point of policy feems 
to have been borrowed by us from the Feudijls, which in 
the fccond book of the Feuds, cap. 55. inti tied, De pace 
tenenda, (Ac. ho toman proveth. Of this HoveJcn fetteth 
down many branches Par . pofier. fuorum Ann A. in H. 2. 
fid. 144. and 330. There is alfo peace of the chufch, 
for which fee Sanctuary. There is befides, the peace 
tf the King's highway, which is the immunity that the 
King's highway hath to be free from annoyance or mo- 
Idlation. The peace of the plough, whereby the plough 
and the plough cattle are fecured from dillreffes. F.N.B. 
90. And fairs have been faid to have their peace ; be- 
caufe no man might be troubled in them for any debt 
contracted clfewherc. 

f-lgcia, A piece or final! quantity of ground.-■— 

Cum duabus pedis, (Ac. dido: terra pertinent: bus. Paroch. 
Antiq. 240. 

pcffo?ale, A word often met with in old writings. 
Moll authors agree that it is the fame with that garment 
called rationale, which the high prieft in the old law 
wore on his Ihoulders, as a lign of perfection. Tis 
worn alfo by the high prieft of the new law, as a fign 
of the greateft virtue. gratia (A ratione perficitur ; 

for which rcafon it is called rationale. 'Tis by fome 
taken to be that part of the pall which covers the breall 
of the priell, and from thence called pedorale. But all 
agree that it is the richeft part of that garment, embroi¬ 
dered with gold, and adorned with precious ftones. 
Cowell. Item capa cum pectorale op time brendato cum ro - 
tundis pectoralibus aurjfrigiis, (Ac. burnerali vin.ato de fino 
auro brendato, (A lapid/bus infertis , (Ac. 

petfood, Armour for the breall, a bread-plate or petrel, 
for a horfe $ from the Lat. pectus: it is mentioned in the 
St at. 14 Car. 2. r. 3. 

peculiar, (Fr. peculier, i. e. private) Is a particular 
parilh or church, that hath jurifdiction within itielf, and 
power to grant adminiftration or probate of wills, (Ac. 
exempt from the ordinary. 

There are royal peculiars , and archbijbops peculiars: 
the King’s chapel is a royal peculiar, exempted from all 
fpiritual jurifdiction, and referved to the immediate go¬ 
vernment of the King; there are alfo fome peculiar t c- 
cleftatlical jurifdictions belonging to the King, which for¬ 
merly appertained to monattcries and religious houfes. 
Wood’s Inf. 504, It is an ancient privilege of the fee 
of Canterbury, that wherever any manors or advowfons 
belong to it, they forthwith become exempt from the or¬ 
dinary, and are reputed peculiars of that fee ; not becaufe 
they arc under no ordinary, but becaufe they are not 
under the ordinary of the diocefe, &>c. For the jurifdic¬ 
tion is annexed to the Court of Arches, and the judge 
thereof may originally cite to thele peculiars of the arch- 
biftiop. Ibid. 

The Court of Peculiars of the arch biftiop of Canterbury, 
hath a particular jurifdiction in the city of London, and 
in other diocefes, (Ac. within his province, in all fifty- 
feven peculiars . 4 inll. 338. Stat. 22 (A 23 Car. 2. 

There are fome peculiars which belong to Deans and Chap¬ 
ters, or a Prebendary, exempted from the Archdeacon 
only : they are derived from the Biftiop, of ancient com- 
pofition, and may be vilited by the Biihop in his primary 
or triennial viiitation : in the mean time an official of the 
Dean and Chapter, or Prebendary, is the judge; and 
from hence the appeal lies to the Biftiop of the diocefe. 
Wood 504. Appeal licth from other peculiar courts to 
the King in Chancery. Stat. 25 H. 8. The Dean and 
Chapter of St. Paul’s have a peculiar jurifdiction; and 
the Dean and Chapter of Salisbury have a large peculiar 
within that diocele; fo have the Dean and Chapter of 
Litchfield, (Ac. 2 Nclf. Abr. 1240, 1241. There is 
mention in our books of Peculiars of Archdeacons ; but 
they are not properly Peculiars, only fubordinate jurif- 
di&ions; and a Peculiar is prima facie to be underftood of 
him who hath a co-ordinate jurifdidion with the Bilbop. 
Hob. 185. Mod. Ca. 308, If an Archdeacon hath a pr- 
tuliar authority by commiftion, this (hall not take away* 
the authority of the Biftiop; but if he hath authority and 


jurifdidion by prefenption, it is faid it Ihall, 2 Roll. 
Rep. 357, Where a man dies inteftate, leaving goods in 
feveral Peculiars, it has been held that the Archbilhop i’s 
to grant adminiftration. Sid. 90. $ Mod. 239. See 

i 16 Fin. Abr , tit. Peculiars. Sec Black. Cow . 3 F. 65. 

pCCUtlia, Properly money, but anciently uied for 
[Cattle, and foinetimes for other goods swell as money. 

; So we find often n Domejday, Pafiura ibidem ad pecu- 
niarn -villr, that is, palture-ground for the cattle tf the 
village. And in Bmendat. Will dm: Primi ad Leg. Edw. 
Conf. Intents fimus etiam ut nulla w va ^tcuma vendanfur, 
aut emantur niji infra avitates, (A hoc ante tres j.d / - e r ies. 
And Leg. Edw. Conf. cap. 10. ha burnt 30 d nanus os 

viva pecuniar. Cowell. 

pC CUnLl (epuldjfiitiff, [LL. Canuti , 102.) w/ mo¬ 
ney anciently paid to the priell- at the opening the 
grave for the good of the deceaied foul. This lh ' Saxons 
called jitulfuad, faulfcot, and animat Jymbdum. Spei. de 
Concil. T. 1. f. 517. 

pccutiiurg- All punifliments ofoffences were antient- 
ly pecuniary, by mul&, (Ac. See Fine . 

pecuniary Caufes, Cognizable in the Ecclefiaflxal 
courts, are fuch as arils either from the withholding Ec- 
ciefiallical dues, or the doing or neglecting fome ad 
relating to the church, whereby damage accrues to 
the plaintiff; towards obtaining a fatisfudion for which 
he is permitted to inftitutc a fuit in the Spiritual Court. 
For the principal of thefe caufes, fee Black. Com. 2 V . 
88 . 

pcfunintp ILcgacp, Cannot be taken without confent 
of the executor: for in him all the chattels are veiled ; 
and it is his buftnefs lirll to fee whether there is a fuflicient 
fund left to pay the debts of the teftator : the rule of 
equity being, that a man must be jusr, before he 

IS PERMITTED TO BE GENEROUS, Anti ill C3lC of a 

deficiency of affets, all the general, or pecuniary legacies, 
mull abate proportionably, in order to pay the deb:s. 
Black. Com. 2 V. 512. 

pettagf, (pedagium) Signifies money given for the puf¬ 
fing by foot or horlb thro’ any country. Pedagium a 
pede dictum tjl t quod a tranfeuntibus Jilvitur, (Ac. Caftan, 
dc Coni. Burgun. p. 118. Padagia dicuntur qu<e dantttr a 
tranfeuntibus in locum conftitutum a principe, (Ac - Ft cap: - 
tns pedagium, debet dare fahvum conductum, U temporium 
ejus tenere fecurum. Spdm. This word is Iikuwife men¬ 
tioned by Matt. I'artf anno 1256. And Edw. 3. granted 
to Sir Nde Coring pedagium SanSli Muchurii, be. Rot. 
Pafch. 22 Ed. 3. 

pc Dale, A loot cloth, or piece of tapeftry laid on the 
ground to tread on for greater ftate and ceremony. In- 
gulph. pag. 41. 

peDts abiciflfo, CuttingofF the foot, was a puniftiment 
of criminals, inflicted here, iiillead oi death ; as appears 
by the laws of William, called The C onqueror, viz. Inter- 
dicimus nc qm. ucidatur vd fujpendatur pro aliqua culpa* 
fed eruantur oca! , abicindantur pede*, -W ttfiauL, ud 
manus. Leg. Will. 1. cap. 7.' So m Ingulpbus, p. 856. 
Sub peenupad:tiotas dextri Jui pedis. Fleta , Itb. 1. c. 38. 
Brad on. lib. 3. cap. 32. Momj'l. l tom. pag. 166. 

pchoncs, Foot-foldiers. Simeon of Durham , Anno 
1085. 

pi DiatC* See Hawkers . * 

peer, or pier, (Pera, Ft. pierre , faxum, quod e/axis 
fieri Johbat,) Is a fortrefs made againlt the force of th£ 
fea, or great rivers, for the better fecurity of fhips that 
lie at harbour in any haven. So is the peer of Dover de* 
feribed in CamBritan. 259. 14 Car. 2. cap. 27* 

The haven and peer of GreahTarmouth , mentioned 22 
Car. 2. cap • 2. 

peerage, A duty or impofition for maintenance of a 
fea peer: Alfo the dignity of the lords or peers of the 
realm. 

peer*, (Pares) Signify in law, thofe who are impa* 
nelled in an inquelt upon a man, for convicting or clearing 
him of any offence; the reafon is, becaufe the cuftom of 
the realm is, to try every man in fuch cafe by his peers or 
equals. Wefim* 1. cap . 6. Mag. Car c. 29. And in 
this fenfc is, in ufe with other nations; for pares funt con- 
vuffalli quorum fententia vafalius propter fekm&m eft con- 
demnatus. Bartilayus dc Regno, lib. 4. cap. 2. Et pares 
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funt qui ah codem Amino feudum tenent. Lib, 1. Feudor. 
cap. 26. Cowell* 

AucKas every one of the nobility being a Lord of Par- 
/ 1 lament, is a Peer or equal to all the other Lords, tho’ 
of feveral degrees j fo the Commons are Peers to 
one another, alt ho’ diirioguiihcd as Knights, Efquires, 
Gentlemen, Ue* 2 Infi. 29. 3 Injl* 31. 

{Steens of Jfeeo. The word peer denoted originally 
one of the fame rank; afterwards it was ufed tor the 
vaflals or tenants of the fame Lord, who were obliged to 
Jerve and attend him in his courts, being equal in func¬ 
tion: thefe were termed peers of feu , becaufe holding 
fees of the lord, or becaufe their bufinefs in court was 
to At and judge under their lord, of difputes arifing on 
fcei^: but if there were too many in one lordlhip, the lord 
usually chofe twelve, who had the title of peers, by way 
of difiinftion, from whence it is faid we derive our com¬ 
mon juries, and other peer s. Cowell. 

liters Of %be Iftcalm, (Parcs Regni, proeeresj Arc the 
Nobility of the kingdom, and Lords of Parliament; who 
are divided into Dukes, Marquefies, Earls, Vifcounts, and 
Barons : and the reafim why they are called peers , is that 
notwith(Wanting a dillinction of dignities in our nobility, 
-- yet in all publick actions they are equal ; as in their votes 
of Parliament, and trial of any nobleman. S. P* C. fib. 
3. And this appellation feems to be chiefly borrowed 
from France , from thofe twelve peers that Cbarlemaine in- 
fiituted in that kingdom, (called pares a tel patrieii Fran* 
rise) but we have applied this name to all our Lords of 
Parliament, and have no fet number of peers, for they are 
more or lefs at the King’s pleafure. 

All nobility and peerage is granted by the crown ; and 
created either by writ, or letters patent: the calling up 
a lord by writ is the moll antient way, and gives a fee* 
Ample in a barony, without words of inheritance, viz* 
ft9 him and bis heirs ; but the King may limit the general 
eflate of inheritance to heirs male, or the heirs of the body ; 
and as foon as the perfon called fits in parliament by 
virtue of this writ, his blood is enobled, and he is a pter\ 
but if he dies before he fits in parliament, he is not, the 
bare direction and delivery of the writ having no effect. 

1 Injl. 9. 16. But creation by letters patent is good, and 
makes the peerage fure, altbo’ he never fit in parliament, 
and his heirs shall inherit the honour purfuant to the 
words of the patent: tho’ the perfons created mull in this 
cafe have the inheritance limited by apt words ; as to him 
and his heirs, or the heirs male of his body, heirs of his 
body, (sV. otherwife he (hall have no inheritance. 1 
Injl. 2 Injl* 48. 

The King may create either man or woman noble for 
life only: and peerage may be gained for life, by aft of 
law; as if a Duke take a wife, (he is a Duchefs in law by the 
intermarriage; fo of aMarquifs, Earl, (tfr. 1 Injl* 16. 

9 Rep, 97. Alfo the dignity of an Earl may defeend to a 
daughter, if there be no (on, who (hall be a Counsels ; 
and if there are many daughters, it is faid, the King 
(hull difpofe of the dignity to which daughter he plcafes. 

1 Inf. 165. Wood's Injl* 42. It has been rtfolved in the 
Houfe of Peers § that if a perfon is fummoned as a Baron 
to Parliament by writ, and fitting die, leaving two or 
more daughters, who all dying, one of them only leaves 
iiTue a fon, fuch iiTuc has a right to demand a feat in the 
* Houfe of Peers . fikin. 441. 

Before the time of King Edw. 3. there were but two 
•titles of nobility, viz* Earls and Barons: the Barons were 
originally by tenure, afterwards created by writ, and after 
that by patent; but Earl% were alwaysyreated b letters 
patent, Seld. 536. And Hen. 6. created Edmond of Had* 
ham, Earl of Richmond, patent, and granted him prece¬ 
dency before all other Earls. Maty I. I ikewife granted to 
Henry Ratcliff, Earl fif Suffix, a privilege by patent beyond 
any other nobleman, viz* that he might at any time he 
covered in her prefence , like unto the grandm of Spain ; and 
dome few others of our nobility have had this honour. 

The 31 H, 8. r. so. (Men the precedency of the Lords 
or Parliament, and great officers, &c* After whom, the 
Dukes, Marquiffes, Baris, Vifcounts, and Barons, take 
place according to their antienty ; but it is declared, that 
paK£ED«NCfi is in THE King's disposition. Tho - 
setae de b Wane was fummoned to parliament by writ. 
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anno 3 Hen. 8. and William his (bn, anno 3 Ed. 6, was di£ 
ablcd by attainder to claim any dignity during his life, 
but was aftewards called to parliament by Queen Eliza- 
heth, and fat there as puijke Lord, and died 5 then The- 
mas, the fon of the faid William , petitioned the Queen 
in parliament to be reftored to the place of Thomas' his 
grandfather; and all the Judges to whom it was referred, 
were of opinion that he Ihould. bccaufc his father's dif 
ability was not abfoluU by attainder, but only perfmal and 
temporary during his life ; and the acceptance of the new 
dignity by the petitioner (hall not hurt him, fo that when the 
old and new dignity are in one perjun, the old Jhall be pre¬ 
ferred. 11 Rep. 1. 

A dignity of EarJ, fcfr. is a title by the Common law; 
and if a patentee be difturbed of his dignity; the regular 
courfe is to petition the King, who indorfes it ami fends 
it into Chancery. Straundf, Pricrog. 72. 22 Edw, 3. 

And where nobility is gained by writ, or patent, without 
defeent, it is triable by record ; but when it is gained by 
matter of faft, as by marriage, or where descents are 
pleaded, nobility is triable per pais* zt AJJif* 24. 3 Salk. 
24.3,* A perfon petitioned the Lords in Parliament to be 
tried by his peers ; the Lords difallowed his peerage, and 
difmifled the petition: and it was held in this caff*, that 
the defendant’s right Hood upon his letters patent, which 
could not be cancelled but by fare facias; and that the 
parliament could not give judgment in a thing which did 
not come in a judicial way before that court* 2 Saik . 510, 
511. 3 Salk* 243. Where peerage is claimed rations 

Baronii , as by a Bijhop, he muff plead, that he is mms pa - 
rium Regni Angliet; but if the claim is rations mbilitatis, 
he need not plead otherwife than purfuant to his creation, 
4 7 /t/?. 15. 3 Salk, 243. 

There arc now no feudal Baronies; but there are Barone 
by fucceMon, and thole are the Bijhops, who by virtue of 
antientBaronies held of the King, (into which the pof, 
felons of their bifliopricks have been converted) are cal¬ 
led by writ to parliament, and have place in the Houfe 
of Peers as Lords Spiritual: the temporal pofleffions of 
Bijhops are held by their fervice, to attend in parliament 
when called; and that is in the nature of a Barony ; and all 
the BiJhops, it hath been faid, made one of the three 
effates in parliament; but this is denied, becaufe the? 
have feparately from the other Lords no negative vote, 
faV. And tho’ the Bilbops are Lords of Parliament, and 
called by the King’s writ, and have a vote there; they 
(hall not be tried by the Peers, as they do not fit in parlia¬ 
ment by reafon of their nobility, hut of their Baronies which 
they hold in right of the church : they are not of the degree 
of nobility ; their blood is not ennobled, nor their Peerage 
hereditary j fo that they are to be tried by the country, 
i* e, by a common jury ; and when one of the nobility is to 
be tried by his Peers in parliament, the Spiritual Lords 
muff withdraw, and make their proxies. 1 Injl * 70, 97, 
no. 3 Infi* 30, \Infi* i, 2. Some BID ops have been 
tried by Peers of the realm ; but it hath been when im¬ 
peached by the Houfe of Commons, as upon Jpecial occafions 
many others have been who have not been Petrs : and the 
Biihops may claim all the privileges of the Lords Tcm* 
poral; faving they cannot be tried by their Peers, Be¬ 
caufe the Bifhops cannot in (ike cafes pafs upon the trial 
of any Other Peers, they being prohibited by canon to be 
judges of life and death, fcf*. 

When a Lord is newly created, he is introduced Into 
the Houfe of Peers, by two Lords of the feme form in their 
robes Garter King at Arms going before, and his Lord- 
Jhip is to prefent his writ of fummons, &c* to the Lord 
Chancellor ; which being read, he is oondufted to his 
place: and Lords by defeent, where nobility comes down 
from the anceftor, and is enjoyed by right of blood, are 
introduced with the fame ceremony, the prefen ting of the 
writ excepted. Less Conftimim. 79. 

A nobleman, whether native or foreigner, who has his 
nobility from a foreign (late, alrho’ the title of dignity be 
given him, (a*the higheft and loweft degrees of nobility 
are univerfituy acknowledged) in all our legal proceed¬ 
ings no notice is taken of his nobility, for lie is no Peer: 
and the laws ofEagland prohibit all fubjefts to receive any 
hereditary title of honour, or dignity, from any foreign 
Prince, without content of the Sovereign, Ibid* 80, 81, 

8 K Tho’ 
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Tho* dignities of peerage are granted from the crown ; 
yet they cannot be J'urrendered to the cronun, except it be, in 
order to new and greater honours; nor are they transfer- 
rable, unlcfs they relate to an office; and notwithftand- 
ing there are inftances of Earldoms being transferred, and 
wherein one branch of a family fat in the Houfc of Peers, 
by virtue of a grant from the other branch, particularly 
in the reigns of Hen. 3. and Ed. 2. thefc precedents have 
been dil’aliowcd ; and the Duke of Bedford, who in the 
reign of King Ed'w. 4. was degraded for poverty, and want 
of pofieflions to fupport his title, loft not his peerage by 
furremler, but by the authority of parliament: and as 
dignities may not be fuirendered or transferred without 
authority of parliament; fo it hath been hidden, that ho¬ 
nour and peerage cannot beextinguifhed but by art of par¬ 
liament, the King and kingdom having an intercll in the 
peerage of every Lord. Lex Confit. 85, 86, 87. 

An Earldom conjifs in office, for defence of the king¬ 
dom ; and of rents and polleffions, &c. and may be in¬ 
tailed as any other office may, and as it concerns land: 
but the dignity of peerage cannot be transferred by fine, 
becaufc it is a quality affixed to the blood , and fo merely per- 
fonal, that a fane cannot touch it. 2 Salk. 509. 3 Salk. 

244. 

A perfonal honour or dignity may be forfeited, on 
committing treafon, &c. for it is implied by a condition in 
Jaw, that the perfon dignified ffiall be l-yal ; and the office 
of an Earl, &c. is ad confulendum Regem tempore pads 
thfendendum tempore belli , therefore he forfeits it when he 
takes counlel or arms again ft the King. 7 Rep. 33. 2 

Nelfi /.hr. 934. 

All peers of the realm are looked u P on a3 the King’s he¬ 
reditary councilors and may be called together by the 
King’to impart their advice in all matters of importance 
to th<* realm, either in time of parliament, or, which 
hath been their principal ufe, when there is no parliament 
in being. Co. Lit. no. 

Inftances of conventions of the peers , to advife the King, 
have been in former times very frequent, tho* now fallen 
into difufe, by reafon of the more regular meetings of par¬ 
liament. Many inftances of this kind of meeting are to 
be found under our antient Kings: tho* the former me¬ 
thod of convoking them had been fo long left off, that 
when Charles I. in 1640, iffued out writs under the 
G rcat Seal to call a great council of all the peers of Eng¬ 
land to meet and attend his Majefty at York, previous 
to the meeting of the long parliament, the Earl of Cla¬ 
rendon mentions it as a new invention, not before heard 
of; that is, as he explains himfelf, fo old, that it had 
not been prartifed in fomc hundreds of years. But, tho* 
there had not fo long before been an inflance, nor has 
there been any fmee, of affembling them in fo folcmn a 
manner, yet, in calcs of emergency, our Princes have 
at fevcral times thought proper to call for and confult* 
as many of the nobility as could eafily be got together; 
as was particularly the cafe v.uh King fames the Second, 
after the landing of the Prince of Orange; and with the 
Pm' nee of Orange himfelf, before he called that conven¬ 
tion parliament, which afterwards called him to the 1 
throne. 

Betides this general meeting, it is ufually looked upon 
to be the sight of each particular peer of the realm, 
to il.mand an audience of the Jd/ig, and to lay before him, 
with decencv and refpert, fuch matters as he (hall judge 
of importance to the publick. And therefore, in tne 
reign of Edward II. it was made an article of impeach¬ 
ment in pailiumcnt againft the two Hugh Spencers , (father 
and Ion) for which they were banilhed the kingdom, 

“ that they by their evil covin would not suffer 

THE GREAT MEN OF THE REALM, THE KlNC .*5 GOOD 
44 COUNSELLORS, TO SJ*EAK WITH THE KlNCJ, Oil TO 

41 come near him; but only in the prefence and 
44 hearing of the laid Hugh the father and Hugh the fon, 

4 * or one of them, and at the‘»r will, and according to 
44 fuch things as pleafed them.** 4 Injl. 53, See Black. 
Lorn. 2 P. 2 2J. * 9 * 

As to the privileges belonging to the peerage , they are 
very great. At Common law, it was lawful for any peer 
to retain as many chaplains as he would; but by Stat. 
21 Hen. 8. their number is limited, vix. a Duke to have 


fix, Marquifs or Earl five, Vifcotmt four, Baron three* 
In many cafes, the proteftation of honour Ihall be . 
fufficient for a peer 5 as in trial of peers, they ^proceed 
upon their honour, not bpon oath; and if a peer i9 dc- \ 
fendant in a court of equity, he Ihall put in his anfwee 
upon his honour ? (tho* formerly it was to be on oath :) 
and in aftion of debt upon account the plaintiff being 
a peer , it (hall fuffice to examine his attorney, and not 
himfelf on oath : but where a peer is to anfwer interro¬ 
gatories, or make an affidavit, or to be examined as a 
witnefs, he xnuft be upon his oath. BraQ. lib. 5. r. 9. 

9 Rep. 49. 3 Inft . 29. W. Jones 152. 2 Salk. 512. 

A fubpaena Ihall not be awarded againft a peer out of the 
Chancery , in a caufe; but a letter from the Lord Chan¬ 
cellor, or Lord Keeper, in lieu thereof. In any trial 
where a peer is plaintiff or defendant, there mull be two 
or more Knights on the jury. 2 Mod. 182. Tho* it is 
laid, if a Knight is returned on a jury where a nobleman 
is concerned, it is not material whether he appear and 
give his verdirt or not. 1 Mod. 226. A peer may not be 
inipaneBei upon any inquefls, tho*, the caufe hath re¬ 
lation to two peers', and if a peer be return’d on a jury, 
a fpecial writ Ihall iffue for his difeharge from fervice. 
No peer can be afleffed towards the militia, but by an*- 
afteifment made by fix or more peers ; and the Houfcs of 
peers Ihall not be fearched for conventicles, but by war¬ 
rant under the fign manual, or in the prefence of the 
Lord Lieutenant, or one Deputy Lieutenant, and two 
juftices of the peace. 13 14 Car. 2. and 22 Car. 2. 

A peer of the realm being fent for by the King, in 
coining and returning may kill a deer or two in a forell 
thro* which he paffes; being done by the view of the fo- 
reilcr, or on blowing a horn, if the forelter be a ti¬ 
ffin t, that he may not feem to take the King’s venifon by 
Health. See Black . Com. 1 V. 168. and 9 H. 3. 

The peers have a right to be attended, and conftantly 
are, by the judges, and fuch of the Barons of the Exche¬ 
quer as are of the degree of the coif, or have been made 
Serjeants at Law ; as likewife by the Mailers of the court 
of Chancery ; for their advice in point of law, and for the 
greater dignity of their proceedings. The Secretaries of 
State, the Attorney and Solicitor General, and the reft of 
the King’s learned Council being Serjeants, were alfo 
ufed to attend the Houfe of Peers, and have to this day 
their regular writs of fummons iffued out at the beginning 
of every parliament; but, as many of them have of late 
years been members of the Houfe of Commons, their 
attendance is fallen into difufe. 

Every peer, by licence obtained from the King, may 
make another Lord of Parliament his proxy , to vote for 
him in his abfcnce. 

Each peer has alfo a right, by leave of the Houfe, 
when a vote paffes contrary to his fentiments, to enter 
his diflent on the Journals of the Houfe, with thcroafon* 
for fuch differtwhich is ufually Ailed his proteft . 

All bills liki-ttile, that may in their confequences any 
way affert the rights of the peerage, are by the cuftom of 
parliament to have their firft rife and beginning in the 
Houfe of Peers, and to futfer no changes or amendments 
in the Houfe of Commons. See Black. Com . 1 V . 168. 

If any perfon Ihall divulge falfe tales of any of the Lords 
of Parliament by which diffenfion may happen, or any „ 
Hander ariffi, the offender Ihall be imprifoned, tsc. Star . 
IVefim. 1. r. 34. ^ 

A nobleman menacing another perfon, whereby fuch 
other perfon fears his life is iiudanger, no writ of fuppli - 
ca*vit Ihall iffue, J>ut a fubpaena ; 'and when the Lord ap¬ 
pears, inltead of furcty, he Ihall only promife to keep the 
peace. 35 H. 6. No capias or'outlawry can befued out 
againft peers of the realm , in civil cafes ; and no effoign 
lies againft them. 9 Rep. 49. 

The perfon of a peer, as well out, as in parliament- 
time, is privileged from all arrefts j unlefs for treafon, 
felony, or breach of the peace, t*fc. Peers are not to be 
arrefted upon mean procefs, or on execution for debt or 
trelpafs, bccaufc they arc prefumed not only to attend tho 
King and the publick affairs, but the law doth intend that 
they have fufficient lands *w herein they may be dfiraintd t 
but they may be arrefted or apprehended in criminal cafes, 

6 Rep . 52, 53. And tho* a peer may not be arrefted by 

h*e 
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his bodjr; yet his eftate may be fcqueftred fpr debt, We, 
upon ■% prolecution after a diffolution and prorogation of 
parliament, or adjournment for above the (pace of fourteen 
efays, when he refufes to appear and anfwer. I* W. J. 

See the 11 Geo. a. c.‘M' And of late years, on non-ap¬ 
pearance, Wc. the coaches and horfes of feveral pan of 
this kingdom, have out of the time of privilege been di- 
ltraincdr and cattle feiaed upon their lands, to compel 
them to appear; but the privilege of a peer is fo great in 
refpeft of his perfon, that the King may not reitrain him 
of his liberty, without order of the Houfe of Lords, ex¬ 
cept it be in cafes of treafon, &c. A memorable cafe 
wherein was that of the Earl of Arundel impnfoned by the 
Kinfc in the reign of King Charley I. Every Lord of Par¬ 
liament is allowed his clergy in all cafes, where others 
are excluded by the Stat. I Ed, 6. r. i?. except wilful 
murder; and cannot be denied clergy for any other fe¬ 
lony wherein it was grantable at Common law, if it be 
not oulted by fomc ftatute made fince the firft of King 
Ed, 6. S. P. C. 130. Lord Morley, who was tried 
by his peers for murder, and found guilty of manflaughter, 
was diicharged without clergy. Std. 277. a No If. Abr, 
Il8l 

Peers of the realm are to be tried by their peers in par¬ 
liament. Magna Cbarta , c. 29. and >5 Ed, 3. e. 2. 
But noblemen who are not Lords of parliament, mall net 
be permitted to have this trial, 2 I"ft* 50. A peer fliall 
be tried by his peers on indictment for treafon, murder or 
felony; tho’ in appeal of felony, he Ml be tried by 
freeholders: and indictments of peers for treafon or fe¬ 
lony, arc to be found by freeholders of the county, and 
then they plead before the Lord High Steward, &c. 1 

7^.156. %lnfi,Z 8. 

Of the privilege cf peers ; and proceedings at law and 
in equity againft them, 

2. In <what cafes peers are to be f worn j and for what 

^3. Of the trial of peers , and the order and procefs of 
trial . 

1. Of the pri vilege of peers j and proceedings at law and 
in equity againft them. 

Peers arc created for two reafons ; 

1. Ad confuUndum. 

2. Ad defendendum regent. j 

for which rcafons the law gives them certain great and 
high privileges, fuch as freedom from arrefts, or. even 
when no parliament is fitting $ bccaufe the law intends, 
that they are always abiding the King with their counfel 
for the commonwealth; or keeping the realm in fafety 
by their prowefs and valour, Black, Copt, 1 V . 227* 

A bill of Middlefex was> iflued out of B.R by an at¬ 
torney of the court, againft the Countefs of H. which 
was difeharged by fuperfedeas without pleading j bccaufe 
it appeared by the record, that fee was a pcerefs, and the 
attorney was committed $or fuing out the procefs. Vent, 

• 2o3 

Widows of peers are to have the privilege of peers not 
m to be arrefted} but as to privilege of parliament, it was 
determined both ways in 1676. See 2 Chan. Cafes 224. 

In ejeftment a fpecial \%rdift was found on a tnal at 
bar, and judgment for defendant, and*cofts taxed 5 and 
r.fter affidavit of t}ie d*maud of cofts, a motion was 
made for an attachment againft the Dutchefs, (the Duke 
being dead) fee beityg one cf the lcUors, for non-payment 
cfcofts; and it was alledged, that if the court did ^npl 
grant it, the defendant would be remedikfs; for tho in 
other cafes a diftringas iflues againft peers, yet in this cafe 
no procefs can go but an attachment. The court re* 
fufed to grant an attachment againft the perfon of the 
putcheft, but ordered her toftpew taufe why an attachment, 
as to her goods and chattels, feould not be iflued ; which 
rule was afterwards made ab folate. Rep. of Pratt* in 

C B 7* 8. 

* A peer, or lord of parliament, cannot be an approver} 
for i t againft Magna Q hart a for Him to jpray a coroner. 


3 hfl. 129, 56. 2 Hawk. PI, C. 265, rtf/. 24^ 

/<#• 3 « 

If a bill in Chancery be exhibited againft a peer, the 
courfe is iirft for the Lord Keeper to write a letter to him j 
and if he doth not anfwer, then a fubpaena j then an order 
to feew caul'e why a fequeftration feould not go; and if he 
ftill Hands out, then a fequeftration. Bccaufe there can be 
no procefs of contempt againft his perfon. 2 Vent, 342I 
It is faid* if a trufte; be made defen lant in Cane* he 
(hall not have privilege, tho’ he be a member of parlia¬ 
ment, SZjjeere. CurJ. Cane, 499. cap. 18. 

Diflringas is the firft procefs againft a peer on an in¬ 
formation for an intrufion on the King’s lands, or for a 
converfiou of the King's goods. 2 Hawk, PL C, 284. 
cep . 27. feft. 12. cites Co. Ent. 387. 

Now by a new aft, faid to be planned and procured by 
Lord Mansfield , viz. IQ Geo. 3. c, 50. Suits may be pro- 
fecuted againft peers; and members of the Houfe of Com¬ 
mons and their fervants, (Sfr. during time of privi¬ 
lege, but the perfons of members of the Houfe of Com¬ 
mons not to be arrefted or imprifoned. Iflues returned on 
writs of diftringas may be fold, and the coils of applying, 
(ifr, for and relative to thole writs, paid to plaintiff. 
Vide the aft, 

2. In what cafes peers are to be fworn ; and for what 
degraded . 

In the pleas of parliament, 18 Ed* 1. between the Ear! 
of Glouceftcr and Earl of Hereford, on long debate whether 
John de Hefting, a baron, ought to be fworn, becaufe he 
was a peer of the realm, it was refolved; that he ought to 
ly his hand on the book. The like was refolved, 10 Car, in 
B. R* by the court where the Lord Dorfet'o tellimony wa$ 
requifite. Sec D, 314. b. nsarg, pi. 98. 

A bill was againft a pecrefs to dii'cover deeds, fee an- 
fwers on her honour and confcfles deeds. She feall pro¬ 
duce them only upon her honour, find not on oath, 
Ch, Free. 92. 

Where a peer is to anfwer a bill, his anfwer put in 
on his honour is fuflicient; but where a peer is to anfwer 
interrogatories, to make an affidavit, or be examined as a 
witneis, he muft be on his oath ; per Harcourt Lord Keeper. 

2 Salk . 513* 

George N evil, Duke of Bedford, was degraded by aft 
of pail lament, 16 June 17 Ed. 4. reciting that as 
the faid George hath not, nor may have any livelihood 
to fupport his name, eftate and dignity, or any name of 
eftate; and often when a lord is called to high eftate, and 
hath not convenient livelihood to fupport the dignity, it 
induceth great poverty, and often caufeth great extortion, 
cpibrr.ccry and maintenance. Wherefore the King by ad¬ 
vice of his Lords and commons ordaineth, pltablifeeth and 
cnafteth, That from henceforth the fame creation and 
making of the faid Duke, and alj the nr-mes of dignity 
given to the faid George, or to John Nevtl his father^ be 
from henceforth void and of none effeft, 

In which aft thefc things are to be obferved : Firft, That 
altho* the Duke had not any pofTcflions to fupport his 
dignity ; yet his dignity canntt be taken from him without 
an aft of fat Lament. Solidly, The iptonveniencies 
appear, where a great (late and dignity is, and po live* 
lihood [0 maintain if. Thirdly, It is a good reafon to 
tak® away fuch dignity by aft of parlian ent, therefore the 
faid aft of the 28 H. 8. feall be expounded, according to 
the general words of the writ, to tkke away fuch Incon¬ 
venience. 12 Rep. 106, 107# 

3. Of the tria} if peers, and the order and procefs cf 
trialf 

Ail the barons of parliament fliall be tried for treafon, 
felony, mifprifion, or as acceflary, at the fuit of the King 
by their peers. By Maim Chart a 9 //. 3. 39 * * Scn jU P tr 
cum ibirnus , &c. nisi per legale jviuci lm pa* 
MUM SUORUM. 2 Inft. 49. 9 Co. 30. b. Sta. 152, 

153* So all the nobility, who are peers of parliament. 
So by the Common law, which is now affirmed by the 



PEE P E £ 


Oat. to H. 6. cap. 9, All dutchefics, cOuntefles and ba- 
roneffes, who arc noble by defcent, creation or marriage* 
x Lift. 50. And marchionefics and vifconntefies, &c. 
tho* not named by the Oat. 20 H . 6. 9. 2 Inft. 50. 

So the queen confort, or dowager. 2 Inft. 50. And a 
peer cannot waive the trial by his peers: KeL 56. in 
otarg. 62 1 . \Tr. 265. 2 Rujh. 94. 

But nobles Who are not barons of parliament, (hall not 
be tried by the peers of parliament. By the Common law, 
confirmed by parliament, 4 Ed. 3. 2 Infi, 50. 7 Co. 

15, 16. Calvin. 3 Inft. 30. Nor a woman, noble by 
marriage, who has loll her dignity by fubfequent mar¬ 
riage under the degree of nobility. 2 Inft . 30. Nor an 
archbilhop or hi (hop ; for they are not peers inheritable. 
Sheld. J. P. If he be not accufed in parliament. 4 Seld. 
3 vol. 2. p. 1541. 3 Inft. 3b. For they make proxies 

after plea , and withdraw them/ehes. 3 lull. 31, So a 
baron of parliament (hall not be tried by his peers in an 
appeal, which is the fuit of the party. 2 Inft . 49. 9 

Co. 30. b. Sta. P.C. 152. a. 10&/. 4. 6 , 4 . $ Inft. 
30. 

By fiat. 7 W. 3. tap. 3. / ti. it is enabled, That up¬ 
on the trial of any peers or peerelfes, all the peers who 
have a right to fit and vote in parliament, (hall be duly 
fummoned 20 days at lead before the trial, and every peer 
fo fummoned and appearing (hall vote in the trial, firfi 
taking the oaths of allegiance and fupremacy required by 
t W. & M. f. 1. c. 8. and fubfcribing and repeating 
the Tell enjoined by 30 Car. 2, 

Not to extend to impeachments or other proceedings in 
parliament* Nor to the treafons of counterfeiting the 
coin, the Great fcal, Privy feal, Sign manual or Privy 
iignet. 

By the 6 Ann. tap. 23. f. 12. Peers Jhall be indicted in 
Scotland as in England. 

If a peer be impleaded by a commoner, yet fuch caufe 
(hall not be tried by peers, but by a jury of the country ; 
for tho' the peers are the proper pares to a lord of par¬ 
liament in capital matters, where the life and nobility of 
a peer is concerned j, yet in matter of property , the trial of 
faff is not by them, but by the inhabitants of thole coun¬ 
ties where the fafts arife, fincc fuch peers living thro* the 
whole kingdom could not be generally cognizant of fads 
arifing in levcral counties, as the inhabitants themfelves 
where they are done ; but this want of having noblemen 
for their jury was compenfated as much as poflible, by re¬ 
turning perfons of the bed quality; therefore a knight is 
ntcejfary to be fummoned in any caufe where a peer is party. 
G. Hid. C. B. 78, 79. 

It has been adjudged, that if a peer on arraignment be? 
fore the lords, refufe to put himfelf on his peers, he (hall 
be dealt with as one who (lands mute ; for it is as much the 
law of the land, that a peer be tried by his peers, as a 
commoner by commoners; yet if one who has a tith 
to peerage, be indifted and arraigned as a commoner, 
and plead Not guilty, and put himfelf upon his country, 
it hath been adjudged, that he cannot afterwards fugged 
that he is a peer, and pray trial by his peers. 2 Hawk. 
Pi. C. 425. 

The order and procefs of this trial . 

On the trials of peers in criminal matters, all the peers 
who have a right to fit and vote in parliament are to 
be duly fummoned twenty days at haft before the trial, 
to appear and vote at the fame; every fuch peer firfi ta¬ 
king the oaths required by the 1 W. (A M. Jf. I. c. 8. 
The peer being indeed for the treafon or felony, before 
commifiioners of oyer and terminer , or in the King's Bench, 
if the treafon, &c. be committed in the county of Mid- 
dlefm •, then the King by commiffion under the Great Seal, 
confiitutes famepeer (generally the Lord Chancellor) lord 
High Steward , who is judge in thefe cafes; and the com- 
million commands the peers of the realm to be attendant on 
him, alfo the Lieutenant of the Tower, with theprifoner, 
&c. A certiorari is awarded out of Chancery , to remove 
the indictment before the Lord High Steward: and another 
writ ifliies for bringing the prifoner; and the L^rd High 
Steward flakes his precepts for that purpofe, aftigning a 
day and place, as in Weftminfter-Hall inclofrd with fcaf- 
folds, t3c. and for fummomng the peers, which are to be 
twelve and above at leaft prefent: At the day, the Lord 
.High Steward takes place uuder a cloth of (late; his com- 


mifiiott is read by the clerk of the crown, and%£ has a 
white rod delivered him bv the Ulher, which betfr fe re- \ 
turn’d proclamation is maae, and command given for J«r- 
tifying of indictments, tafe. and the Lieutenant of toe 
Tower to return his writ, and bring the prifoner to dtfe 
bar $ after this, the ferjeant at arms returns his precept 
with the names of the peers fummoned, and they are called 
over, and anfwering to their names are recorded, when 
they take their places: the ceremony thus adjufied, the 
High Steward declares to the prifoner at the bar* the 
caufe of their alterably, allures him of juftice, and*#- 
courages him to anfwer without fear \ then the clerk of the 
crown reads the indi&ment, and arraigns the prifoner, 
and the High Steward gives his charge to the peers ; *this 
being over, the King's counfel produce their evidence foe 
the King; 2nd tf theprifoner hath any matte a op law 
to plead, he shall be ajftgned counfel ; but if he pleads 
Not guilty, and has nothing farther, he (hall be allowed 
no counfel; for the court are inftead of it ; after evidence 
given for the King, and the prifoner’s anfwer heard, .the 
prifoner is withdrawn from the bar, and the Lords who 
are triers go to fome place to confider of their evidence: but. 
the Lords can admit no evidence, but in the hearing of the pri¬ 
foner % they cannot have conference with the judges, or de¬ 
mand it, (who attend on the Lord High Steward, and are not 
to deliver their opinions before hand) but in the frifoucr’s 
hearing ; nor can they fend for the opinion of the judges, 
or demand it, but in open court ; and the Lord Steward 
cannot collett the evidence, or confer with the Lords, but 
in the prefence of the prifoner ; who is at firfi to requiie 
juftice of the Lords, and that no queftion or conference be 
had, but in his prefence: Nothing is done in the abjenetof 
the prifoner , until the Lords come to agree on their ver- 
did; and then they are to be together as juries until they 
arc agreed, when they come again into court and take 
their places; and the Lord High Steward, publickly in 
open court, demands of the Lords, beginning with die pa~ 
ifne Lord, whether the prifoner, calling him by his name, 
be guilty of the treafon, whereof he is arraigned, who 
all give in their verditt, and he being found guilty by # ma¬ 
jority of votes more than twelve , is brought to the bar again, 
and the Lord Steward acquainting the prifoner with the 
verdift of his peers, pafles fentence and judgment ac¬ 
cordingly : After which, an O Yes is made for diftolving 
the commifiion, and the white rod is broken by the Lord 
High Steward; whereupon this grand afiembly, breaks 
up, which is ellecmed the moil folemn and augufi court 
of juftice upon earth. 2 Hawk. P. C. 421, 422, &c. 
See Black. Com. 4 V. 256-7, 342. 

The Lord High Steward gives no vote himfelf 011 a 
trial by commiflion ; but only on a trial by the Houfe of 
Peers , while the parliament is fitting : Where a Petr is 
tried by the Houle of Lords in full parliament , the houfe 
may be adjourned as often as there is occaiion, and the 
evidence taken by parcels; and it hath been adjudg’d, 
that where the trial is by commMion, the Lord Steward, 
after a vcrdicl given, may take time to advife upon it, 
and bis office continues till be gives judgment . But the 

triers may not feparate upon a trial by commifiion, after 
evidence given for the King 3 and it hath been refolvcd, 
that the peers in fuch cafe mud continue together, till they * 
agree, to give a verdidl. State Trials, Vol. 2. 702. Vot. 

3. 657. 2 Hawk. 42c. • 

It is faid a writ of error lies in the King's Bench of 
an attainder of a peer before |he Lord High Steward. 

2 Hawk . P. C . 462. If a peer be attainted of treaion or 
fclonv, he may be brought before the court of B. R • 
and demanded, what he has to fay why execution ihould 
not be awarded again ft him ? And if* he plead any matter 
to fuch demand, his plea (hall be heard, and execution 
ordered by the court, upon its being adjudg'd again ft 
him. 1 H. 7. 22.pl. 15. Bro, Coro. 129. Eitx. Core. 
49. Likewise the court of King's Bench may allow 
a pardon pleaded by a peer to an indi&mcnt in that 
court. But that court cannot receive his plea of Not 
guilty, &c. but only the Lprd Steward on arraignment 
before the Lords. 2 Inft. 49. 

The fentence againft a peer for treafon, Is the fame at 
againft a common fubjeft; tho* the Kinf forgives ali 
but beheading, which is a part of the judgment: for 
other capital crimes, beheadifig is alfo the general pu- 
4 # nUhment 
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ni lb men/of a peer; but 33 //. 8. the Lord Dacrgs was at- 
taintc^rof murder, and had judgment to be hanged; 

I tsAranno 3 (*f 4 /*. (if A/, the Lord fftarrfMr being at- 
f flnnted of murder, had judgment againlt him to be 
* f *Hianged, which fencences were executed. 

If execution be not done 5 the Lord Steward may by 
precept command it to be done according to the judgment. 

3 hf" 3 1 • 

Trial by peers is very ancient: I11 the reign of Will, 1. 
the Earl of Hereford for confpiring to receive the Danes 
into England, and depofe the conqueror, was tried by his 
peers, and found guilty of treafon, per judicium parium 
juorum. 2 Infi. 50. The Duke of Suffolk, 28 H. 6. be- 

ingaccufed of high treafon by the Commons, put him- 
felf upon the King's grace, and not upon his peers, 
and the King alone adjudg’d him to banifliment; but he 
fent for the Lord Chancellor, and the Lords who were in 
town, to his palace at Weftmnfitr, and alfo the Duke, and 
commanded him to quit the kingdom in their prefence: 
The Lords neverthelefs entered a proteft to fave the 
privilege of their peerage ; and this was deemed no le¬ 
gal hanijJmsnt , for the King’s judging in that manner 
— was no judgment; he was extrajudicially bid to abfent 
himfelf out of the realm, and in doing it he was taken 
on the fca and (lain. The cafe of the Lord Cromwell, in 
the reign of K. H. 8. was very extraordinary; this Lord 
was attainted in parliament, and condemned and execut¬ 
ed for high treafon, without being allowed to make any 
defence: And feveral great perfons during this reign were 
brought to trial before Lords Commiffoners . Anno 3 2 Car. 

■ 2. the Lord Stafford was tried for treafon ; and alter evi¬ 

dence given for the King, and the prifoner had made his 
objections to the King’s evidence, he infilled upon feveral 
points of laws viz. That no evert-afl was alleaded in his 
impeachment; that they were not competent witnefles who 
fwore ag.init him, but that they fwore for money; and 
whether a man could be condemned for treafon by cnewit- 
nejs, there not being two witnelTes to any one point, (Ac. 
But the points infilled upon being over-ruled, he was 
found Guilty by a majority of twenty-four votes; and 
ecu ted on Tower-Hill. Sec more oi Peers under Baron, 
Defecnt of Dignities, Lords, Sec. 

■fdeetefs. As we have noblemen, fo we have noble 
women, and thefe may be by 

Creation, Defeent, or Marriage. ' 

( And firfl, lien. 8. made Anne Pullen, Marchioncfs of 
Pembroke: James 1. created Lady Compton, wife to Sir 
Tho. Compton, Countefs ol" Buckingham in the life-time of 
her hulband, without any addition of honour to him ; 
and alfo made Lady Ft mb Vifcountefs of M&idftonc , and 
afterwards Counteis of Wtncbclfea , to her and the heirs of 
her body. Geo. 1. made Lady Sehulingburgh, Duchelsof 
Kendal. A woman noble by creation or defeent marrying 
’one under the degree of mobility, Itill remaineth noble» 
but if Ihc be noble by marriage only, ihe Jofeth her dig- 
, nity if flic afterwards marry a Commoner; tho* not if the 
fecond hulband is noble, and inferior in dignity to the 
ftrll. And by the courtefy of England, women noble by 
. marriage always retain their nobility. 1 I nil. 16» $o. 
6 Rep. 53. If any Enghjh woman, takes to hulband 2 
French nobleman, Ihe ihall not bear the title of dignity ; 
aitd if a German woman, (Ac. marry a nobleman ol Eng¬ 
land, unlefsfhe be made denizen, ihe cannot claim the title 
of her hulband, no more than her dowei* (Ac. lex Conjli - 
tut ion 80. # 

If a duke, marquis, earl, (Ac, marries, the wife Ihall 
be noble for her l^e. And if a woman marries a duke, 
v who dies, and afterwards Ihe marries a baron ; yet ihe 
continues a dutchefs, Co. Lit . 16. 6. 2 Infi. 50. If a 
duke® earl, (Ac. who has the dignity in fee, has not a 
fon, but feveral daughters; the King may confer the 
digfcity on him who marries any of the daughters, as he 
tUafiet. 12 Co, ni. But if a woman, noble by mar¬ 
riage, afterwards takes a hulband under the degree of no¬ 
bility, Ihe Ihall lofc her nobility. Co. lit. 16. b. 2 
Infi. 50. Dyer 79. b. Ow. 81, Olhcrwife if a woman, 
noble by defeent, takes a hulband not noble. Co. lit. 
16. b. %hfi. 59. per Brook, Ow. 8 2. Or if a Queen 
Dowager takes a hulband, noble or not noble; for Jbe 


PEN 

by her fubfequent marriage Ihall not lofc her dignity. 2 
Infi. 50. Yet if a woman, noble by defeent, mar* 
rics to an inferior degree of nobility, as, if the daughter of 
a duke marries a baron, flic Ihall have precedence only 
as a baronefs. Ow. 82. 

A countefs or baronefs may not be arrefted for debt 
ortrefpafs; for tho’ in refpedt of their fex, they cannot 
fit in parliament, yet they are peers of the realm, and 
mail be tried by their peers, (Ac. But a capias being 
awarded ago in’l the Countefs of Rutland, it was held that 
Ihe might be taken by the flicriff; bccaufe he ought not to 
difpnte the authority of the court from whence the writ if 
Jued, but muft execute it, for he is bound by oath fo to do ; 
and altho* by the writ itfelf it appeared,’ that the party 
was a counted, againft whom a capias would not gene¬ 
rally lie, for that in fomc cafes it may lie, as for a 'con¬ 
tempt, (Ac. therefore the flieriff ought not to examine 
the judicial a£ts of the court. 6 Rep. 52. 

By zo Hen. 6. r ap. 9. a duchefs, countefs, or haronefr, 
married or foie, Ihall be put to anfwer, and judged 
upon, indiftments of treafon and felony, before fuch 
judges and peers as the peers of the realm Ihall be : And it 
hath been agreed, that a Queen Confort, and Queen 
Dowager, whether Ihe continue foie after the King’s 
death, or take a fecond hulband, and he be a peer or 
commoner; and alfo all peereffes by birth, whether foie 
or married to peers or commoners ; and all marchioneflea 
and vilcountclfes are intitled to a trial by the peers, tho’ 
not exprefly mentioned in the a&. 2 Infi. 50. Qromp. 

Jurifd. 33. 2 Hawk. P. C. 423. See Black. Com. 1 V. 

402. 

A duchefs, marchionefs, countefs, or baronefs, may 
retain two chaplains, by 21 lien. 8. cap. 13. But it is 
faid that a baronefs, (Ac. may not retain chaplains 
during coverture. Wood’s Infi . 44, 4 Rep. 89. Vide 
Chaplain. 

fdcfnc fo;t ft bttre, fee Paine fort (A dure. 

I&cia, A peel, pile or fort; and the citadel or caflle 
in the Ifie of Man was grunted to Sir John Stanly by this 
name. Pat. 7 H. 4. m. 18. 

pclcs, I flues arifing from, or cut of a thing. Fitzb. 
Juft. 205. 

3 §c!fe and f&clfre, (pelfra.) In time of war, the Earl 
Marjbal is to have of preys and booties, all the gelded 
beads, except hogs, (Ac. which is called prlfrc. Old 
MS. And we read, that Tho. Venables arm. clamat quod 
ft aliqttis tenent . Jive rejident. infra dominium Jive mane- 
rium de Kinderton felcniant fecerit, (A corpus ejus per 
ipfum Thom am fujer factum illud cat turn, is' convict. 
fuerit, habere pelfram, viz. Omnia bona (A cat alia hu~ 
juftnodi feijirf) (Ac. Plac. in Jtin. apud Ceftr. 14 Hen y. 

pdlftge. The cuflom or duty paid for {kina of leather. 
Rot. Pari , i! //. 4. 

iSkcltfcfa, A pilch. Tunica vcl indumentum pelliceum ; 
bine fuper jellicettm, a fur-pilch, or fur-plice. Spslman. 

f*>eiliparfus, (Pat. 15 Ed. 3. pag, 2. m. 45) A ica- 
therfeller or Ikinner. 

^Cllota, (Fr. Pelote) The ball of the foot, S.e 4 Juft. 
308, 

pcIM&OOl, Is the wool pulled off the Ikin, or pelt of 
dead Ihecp. 8 H. 6. cap . x. 

$cn, A word ufed by the Britains for a high mountain, 
and alfo by the ancient Gauls; from whence thofe high 
hills, which divide France from Italy, are called the 4 p- 
peniues. Camd. Britan. 

fBcttal IUBO0, Are of three kinds, viz. Peena pc uni a* 
Ha, poena corporalss , and poena exilti . Cro. Jac. 415. 
And penal flatutes are made on various occafions, to pu- 
nifli and deter offenders; and they ought to be conftrucd 
firstly, and not extended by equity; but the words 
may be interpreted beneficially, according to the intent 
of the legislators, 1 Infi. 54, 268. Where a thing is 
prohibited by iiatute under a penalty, if the penalty, or part 
of i$be not given to him who will fuc for the ; ir 
and belongs to the Ring. Raft. Entr. 433. % Hawk, 

265. But the King cannot grant to any perfon, any pe¬ 
nalty or forfeiture, (Ac. due by any flaturc, before judg* 
ment thereupon had; tho* after plea pleaded, juftites of 
affife, (Ae. having power to hear and deyminc offences 
done againit any penal ftgtute, may compound the penuL 

8 U lift 
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ties with the defendant, by virtue of the King’s warrant j 
or Privy Seal. Scat. 21 fac. 1. c. 3. 

There are penalties ordained by fevcral penal a£h of par¬ 
liament, to be recovered in any court of record; but this | 
is to be underload only of the courts at Wefiminfter , and 
not of the courts of record of inferior corporations. Jenk . 
Cent. 228. The fpiritual court may hold plea of a thing 
forbidden by ftatute upon a penalty ; but they may not pro¬ 
ceed on the penalty. 2 Lev. 222. See Information , and 
Black . Com. 1 V . 88. 4 V. 422. 

fdcnaltp of 115 on DO, Sec. IF a man brings an adion 
of debt upon a bond for performance of covenants, the 
plaintiff lhall recover the whole penalty of his bond ; be- 
caufe in debt, the judgment muft be according to the de¬ 
mand, and the demand is to be for the whole penalty ; 
but on defendant's bringing a bill in equity, and praying 
an injunftion to the fuit at Common law, the court of 
equity ufually grants it till the heaiing of the caufi^ and 
upon hearing caufc, they will continue the injunction far¬ 
ther, and order a trial at law on a quantum dammficatus , 
for the jury to find what damage the plaintiff received by 
reafon of the breach of covenant, (Ac. And they farther 
order, that after fuch verdift given at Common law, both 
parties fhall refort back for the decree of that court: fo 
that here muft be feveral adlions and fuits at law and equi¬ 
ty ; whereas a bare adion of covenant, without fuing for 
th t penalty of the bond, will make an end of the bufinefs in 
lefs time, and for a much lefs charge. 2 Lill. Abr. 
288, 289. 

A perfon being intitled to the penalty by law, a court 
of equity will not relieve againft.it, without laying prin¬ 
cipal, intereft and cofts ; and where a penalty is recovered 
at law and paid. Chancery may decree the party to re¬ 
fund all, except the principal and intereft, (Ac. Chan. 
Rep 437. This court will not generally carry the debt, 
beyond the penalty of a bond: Vet where a plaintiff* came 
to be relieved again it inch penalty, tho' it was decreed, it 
was on the payment of the principal.money, intereft, and 
cofts; and notwithftanding they exceeded the penalty , this 
was affirmed. 1 Vcrn. 350. Abr. Caf Eq. yz. Sec 16 
Yin. Abr. tit. Penalty , and Black. Com. 3 l'. 435. 

finance, Is an ccclenafiical punifhment, which aftc&x 
the body of the penitent; by which he is obliged to give 
a publick fatisfadion to the church , for the fcandal he 
hath given by his evil example. So in the primitive 
times, they were to give teftimonies of their reformation, 
before they were re-admitted to partake of the myfteries 
of the church. In the cafe of inceft, or incontincncy, 
the finner is ufually injoined to dp a publick penance in 
the cathedral, or parilh church, or publick market, bare- 
legged and bareheaded in a white jheet, and to make an 
open confeflion of his crime in a preferibed form of 
words; which is augmented or moderated according to 
the quality of the fault, and the diferetion of the judge. 

So in fmaller faults, a pubitek fiuisfadlion or penance, 
as the judge fhall decree, is to be made before the mini- 
iter, churchwardens, or fome of the parifhioncrs, refed 
being had to the quality of the offence , as in the cafe of de¬ 
famation, or laying violent hands on a miniftcr, or the 
like. Cod. Append. 18. Woods InJl. 1507. Penance may 
be changed into a fum of money, to be applied to pious 
ufes called commuting. 3 Inft. 150. 4 Inft. 336. See 
Prohibition, and Black. Com. 4 V. 105, 217, 272, 361. 

penance, At Common law , where a perfon (lands mute. 
See Paine Fort Iff Dure. 

pR Ifrenctatfuo, Air enfign bearer; as John Paricnt was 
Squire of the Body, and Penerarius to King Rich. 2. 

3 &ennpjtoefgbt. As every pound contained twelve 
ounces, each ounce was formerly divided into twenty parts, j 
called penny-weights', and tho’ the penny-weight be al¬ 
tered, yet the denomination iiill continues. Every 
penny-weight is fub-divided into twenty-four grains. 
Cowell. 

ftanoit, (mentioned in flat. 11 Ric. cop,, 1.) Is a ftan- 
dard, banner or enfign, carried in tfar. Cowell. 

JJ&enfa faltB, Cajei, (Ac. A wey of fait, or cheefe, 
containing 256 pounds. Cowell. 

fbcnfatn, Ad perfam, The ancient way of paying in¬ 
to the Exchequer as much money for a pound llerling, 
as weighed twefte ounces Troy* Payment of a pounds* 
tmmero , imported juft twenty (hillings; ad fealam twenty 


(hillings and fix-pence; and adpenfum, importer.the full 
weight of twelve ounces. See Lowndes's Efi'ay 2\*Coin, 
p. 4. Sec Scalam. ^ 

Mention (Fr. Penjion) An allowance made to any on. ^ 
without an equivalent. Johnf. Anjl to receive penfum 
from a foreign prince or ftate, without leave of our 
King, has been held to be criminal, becaufe it may in¬ 
cline a man to prefer the interefi of fuch foreign prince to 
that of his own country. 1 Hawk. P. C. 58. See Black. 
Com. 4 V, 122, 175. Sixpence in the pound to be de¬ 
duced of all falaries, 7 Geo. ft. 1. c. 27. fed. 19. 12 

Geo. 1. c. 2. What penfions are chargeable with the 
land-tax, and what exempt, 30 Geo. 2. t . 3. Jed . 3, 94, 
95 * 9 6 * 97 * . 

Perfons having penfions from the crown are declared 
incapable of being elected members of parliament, (Ac. 
by ltatute 1 Geo. 1. c . 56. See Parliament. 

ytantfono of Cburcbeo, Are certain fums of money 
pud to clergymen in lieu of tithes. And fome churches 
have fettled on them annuities, penfions , &c. payable by 
other churches ; which penfions are due by virtue of fome 
decree made by an ecclehaftical judge on a controvert/ 
for tithes, by which the tithes have been decreed to be 
enjoyed by one, and a penfion inftcad thereof to be paid 
to another ; or they have arifen by virtue of a deed made 
by content of the parfon, patron and ordinary ; and if 
fuch penfion hath been ufually paid for twenty years, 
then it may be claimed by prescription, and be recovered 
in the fpiritual court; or a parfon may prolecute 
his fuit for a penfion 1 y prefeription, either in that 
| court or at Common law, by writ of annuity ; but if he 
takes his remedy at law, he fhall never afterwards iue in 
the fpiritual court : If the prefeription be denied, that mull 
be tried by the Common law. F. N. I). 51. Hat Jr. 

! 230. Ventr. 120. A fpiritual perfon may fuc in the 
fpiritual court, fora penfion originally granted and con¬ 
firmed by the ordinary; but where it is granted by a 
! temporal perfon to a clerk, he cannot; as if one grant 
an annuity to a parfon, he muft fuefor it in the temporal 
| courts. Cro. Eliz. 675. If a parfon or vicar have a pen- 
fion out of another church, and it is not paid, they may 
bring a writ of annuity ; becaufe a pen lion llluing out 
of a retlory is the fame thing as a rent ; for it may Lc 
demanded in a writ of entry and a common recovery may 
be fuffered of it. 2 Nelf. Abr. 1243. 

I Upon a bill in the Exchequer for a penfion, ilfuingout 
of a vicarage, it has been held, that tho* there is no 
glebe nor tithes, but only offerings, (Ac. yet the vicar 
is chargeable ; and a fuit may be brought in this court as 
well ; s at Common law, (Ac. for a penfion by prefeription. 
Hardr. 230, A penfion out of an appropriation by pre- 
fcripfion is fuable in the fpiritual court; and if the duty 
is traverted, it may be tried there. 1 Salk. 58. A libel 
was had in the fpiritual court for a penfion, to which 
the plaintiff made a title by prefeription ; and a frohibi- m 
tion was prayed, for that the c*urt had no cegnifanee of 
prejeriptions ; but adjudged, that they having cognifance 
of the principal, it fhall draw the acceffary. 1 Pent. 3. 
The curate of a chapel of cafe libelled agaiull the vicar 
of the parifh for the arrears of a penfion, which he claim¬ 
ed by prefeription ; tho' a prohibition was granted, be¬ 
caufe the curate is removable at the will of the parfon, 
therefore cannot preferibe; he muft bring a quantum me - « 
ruit. 2 Salk. 506. The ftatutc 13 Edw. 1. appoints a 
remedy for penfions in the ecclcfiaftical court: And the 
34 (A 35 H. 8. c *9. gives dafcages to the value and 
cofts, b't. See EcclefinfiUai Courts , and Black. Ccm. 1 
y. 281. 4^.40. 

f&en&one of tljc 3 !nnfi Of Courts Arc annual pay¬ 
ments of each member to the houfes. And alfo that which 
in the two Temples is called a parliament, and in Lincoln 9 i 
Inn a council, in Gray's Inn is termed a fenfiun, being ufually 
an affembly of the members to’confult of the affaus of the 
fociety. 

yknfloncr, from penfion , one who is fupported by an al¬ 
lowance at the will of another; a dependant. JohnJbn, 
cites Collier . 

A Jlave of fate hired by a ftlpend to obey his mailer. 
Jobv/tm , cites Pep?. 

f&enftoucvs, (Petfitmariif) Are a bind of gentlemen 
fo called, who attend as a guard on the King’s perfon : 

They 
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They wgff inftitined anno 1539* and have an allowance | 
nf fifi^pounds a year, to maintain thcmfelvcs and two I 
yhcJe# for the King’s fervice, See S/ow's Annals 973. 
ftS din 3 enflo:i 3 to*tt. When a penfton-writ is once iiiued, 
none fued thereby in afty inns of court, fhall he difeharged 
or permitted to come into commons, till all duties be paid. 
Order in Grays Inn, wherein it feems to be a peremptory 
order again ft fuch of the iocicty as are in arrear for pen- 
ftons and other duties. Cowell. 

I&ntccoftalfl, ( Pentecoftaha ,) Were certain pious ob¬ 
lations ma.fe at the featt of Penteeof, by pariihioners to 
their pricil, and fometinies by inferior churches or parilhes, 
to the principal mother church. Which oblations were 
alfo tal.ed W hitjhn furihings , and were divided into four 
parts, one to tne parifh-prieft, a fecond to the poor, a 
third for repair of the church, and a fourth to the bifhop. 
Stef hens of Procurations and Pcntecojhls . See Kennel's 
Glojfary in f'entecofalia. 

-penis (Saxon Prnig,) Wa$ our ancient current filver. 

2 injt. 575. The Saxons had no other fort of filver coin. 

It was equal in weight to our three-pence : Five made one 
billing Saxon , and thirty made a mark, which they called 
— manafe, and weighed as much as three of our half-crowns. 
The tuglify peny called iteiling, is round, without clip 
ping, and weighs 32 granafrumenti in medio fpiem ; twenty , 
pence make an ounce, and twelve ounces make a pound, j 
Stat. Edw. 1. It was made with a crofs in the middle, 
and broke into half-pence and farthings. Cowell. Vide 
Mat. Paris 1279. And fee Denarius. 

perambulation, ( Perambulatio ) Signifies a travelling 
through, or over: As perambulation f the forejl is the fur- 
veying or walking about the foreft, and the utmoft limits 
of jt ; by juft ices, or other officers thereto aftigned, to 
let down and \ referve the metes and bounds thereof, 17 
Car. c . 16. 2* Car . 2. c. 3. 4 Inf. 30. Perambula¬ 

tion of pafijhcs is to be made by the mini Her, church¬ 
wardens and parilhioners, by going round the fame once a 
year , in or about /feenfon week : And the parilhioners 
may well jultify going over any man’s land in their per¬ 
ambulation, according to ufiige ; and it is faid may abate 
*-*r4J»nulances in their way. Cro. E/iz. 441. And there is 
a perambulation cf manors ; and a writ perambulation fa- 
drnda t which lies where any incroachments have been 
made by a neighbouring lord, &c. then by the affent of 
the lords, the IhciilV fhall take with him the parties and 
nc’ghhouhs, and make a perambulation , and fettle the 
bounds 1 Alfo a c rmmifiion may be granted to other 
perfons to make perambulation, a*id to certify the fame in 
the < havaery, or th c Common Pleas, C -. And this com- 
miflion k iiiued to make perambulation of towns, counties; 
b New N't. Br. 206. 

If tenant for life of a lordfhip, and one who is tenant 
in fee-fin'pic of another lordiliip adjoining, fue forth this 
writ or co.nmiflion, and by virtue thereof a perambulation 
kjawKie ; the fame fnall not bind him in reveriion : Nor 
jhall the fcrambuLtton maffle with the affent of tenant in 
tail, bind his hcii. Ibid . And'tis faid this affent of the 
parlies to the perambulation ought to,be acknowledged and 
made perfonally in Chancery, or by dedimus poteflatem * 
and being certified, the writ or commiflion iffues, fcf, 
<*fhe writ begins thus: The King to the jberiff, See, We 
. command you, that taking with you twelve d facet lawful 
pirn of your county, in your prefer perjott yuu go to the land of 
A. U. ij\ &c. And the land of C. D. of, &c. And upon 
their catksyou caufe to be jyude perambulation betwixt the 
lands of tie faid A. in, &c. and of thejaid C. in, Sec. So 
that it be made by certain tdttes, or bounds and divifons , Sc c 
And make known to our jufliees at Weftimnlter, &c. 

If perambulation bfrrefufed to be made by a lord, the 
other lord who is grieved thereby fhall have a writ againft 
him, called de Rationabilibus Divifts . See F . N. B. 133 
Keg. Grig. 157. and Rationabilibus Divifu. 

perca. For pertica , a perch of land,--- Et unam 

a rum prati per tnajorem percam. Mon. Angl . tom . 
peg. 87. 

pctcaptura, Is a place in a river made up with banks ; 
£?>. for the better preferving and taking fifh. Paroch , 
Antic. 120. 

pCTCb Is * rod or pole of fixteen foot and a half m 
length, whereof forty in length and four in breadth 


make an acre of ground. Crcmp . Jurifd. 222. But by 
the cuftoms of feveral counties, there is a difference in 
this meafure : In Stafford/hire it is twenty-four foot; and 
in the forell of Sherwood twenry-fiye foot, the foot there 
being eighteen inches long : And in Herefordfinre, a perch 
of ditching is twenty-one foot; the perch of walling fix- 
teen foot and a half; and a pole of denfhiered ground is 
twelve foot, bV. Skene. 

per cuf $ poft, Writs of entry fo called. See 
Entry . 

per mp et per tout. Jointenants are faid to'bc feifed 
per my ■ et per tout, by the half ox moiety , and by all that 
is, they each of them have the entiie poffeffion, as well 
of every parcel as of the whole . They have hot, one of 
them a feifin of one half or moiety, and the other of the 
other moiety ; neither can one be exclufivcly feifed of one 
acre, and his companion of another ; but each has an 
undivided moiety of the whole, and not the whole of an 
undivided moiety. Black. Com. 2 F. 182. 
per quoh, fee Black. Com . 3 V . 124, &c. 
petttngs, Signifies the dregs of the people, vie. 
Men of no fubltance. Leg. H. 1. c. 29. 

pf YDOlUltfO flfttiagatifc, Is a pardon for a man who for 
contempt in not yielding obedience to the procefs of the 
King’s court is outlawed, and afterwards of his own ac¬ 
cord furrenders. Reg. Grig. 28. Leg. Ed. Confejf 
18. 19. 

peremptojp, ( Peremptorius , from the verb, peri mere, 
to cut off,) Joined with a fubilantive, as aClion or excep¬ 
tion, fignifies a final and determinate aft, without hope 
of renewing or altering. So Fitzherbert callcth a perem¬ 
ptory aft ion. Nat. Brev. 35, 38, 104, 108. ^rinonfuit 
peremptory, Idem, 5. II. A peremptory exieptic^Bratlon, 
lib. 4. cap . 20. Smith de Rep . Angler, lib. 2. cap. 13. 
calleth that a peremptory exception, which makes the ftate 
and ilTiic in a caufe. Cowell. 

If defendant in an action, tender an iffuc in abatement, 
nd the plaintiff demurs, if on arguing the demurrer the 
iffue is over-ruled as not good ; the court will give de¬ 
fendant a day over to anfwcr peremptorily, vise, to plead 
to the merits of the caufe ; the former plea which was 
over-ruled, being only in abatement of the writ: But it 
is otherwise where fuch an iflue and demurrer is in bar of 
the aftion ; for there the merits of the caufe are put on 
it. Trin. 24 Car. i. B. R. 2 Lill. Abr. 190. A pe¬ 
remptory day is when bufinefs by rule of couit is to be 
fpoke 10 at a precife day ; but if it cannot be fpoken to 
then, tlv* court at the prayer ot the party concerned, 
will give a farther day without prejudice to him ; and 
this is called the putting off a peremptory, and is moved for 
by counfel at the rifing of the court, when it is granted 
of courfe. 2 Lill. Ibid. 

percmpto?p Ot fialicugc. In criminal cafes, or at leaf! 
in capital ones, there is, infavorem vitm, allowed to the 
prifouer an arbitrary and capricious fpecies of challenge 
to a certain number of jurors, without lhcwing any caufes; 
which is called a Peremptory Challenge : A provifion full 
of that tendernefs and humanity to prisoners, for which 
the laws of England are jufily famous. See Black. Com. 
4 V. 346, bfc. 589. • 

peremptojp flljfcm&amus, fee Elack. Com . 3 V. m. 
265. 

perempto?? fee Black. Com. 3 V, 274. and tit. 

Optional Writ. 

perfeffion of tfoe fling, kc Black. Com. 1 V. 246. 
pcrintJC ptiiere. Is a term in the EccURaftical law, 
and fignifies a difpenfation granted to a clerk, who being 
defeftive in capacity for a benefice, or other ecclefiaftical 
funftion, is de fa&o admitted to it; and it hath the ap¬ 
pellation from the words, which make the faculty as ef¬ 
fectual to the party difpenfed with, as if he had been 
aftually capable of the thing, for which he is difpenfed 
ifothftat the time of his admiflkm. 25 II. 8. cap. 21. it 
is called a writ. 

$torinmnare. To ftay, remain, or abide in a place, 
Patrs out tunc Londiniis perindinavit nuntios 
Matt. WeAm. anno 1016. Fortc/cuc, cap. 36. 


dirigtns. 
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£)cd;)^;S(l«, Circumlocution ; ufe of many word* to 
exprefs the fenfe of one. John/. , 

No periphrafis, or circumlocution will fupply word* of 
art which the law hath appropriated for the defcription 
of offences in indittments: No periphrafis, intendment or 
condufion (hall make good an .ml.toent, which doth 
not bring the faft within all the material words of a ttatute , 
unlefs the ftatute be reciied, eft. Cro. Elia. 535 . 7+9’ 

2 aSetjtirv ano ftbojnatlon. Perjury, (Pcrjurium eft 

mcrulatium cumjuramentofrmatum,) I* a crane committed, 

when a lawful oath is adminiftred by any who hath au¬ 
thority, toaperfonin any judical proceeding, who>‘wears 
mhhlutcli and fulfil), in a matter material to the iflue, or 
caufe i/queilion, by their own afl, or by the fubornation 
of others. And if a man call me perjured man, I may 
hare an atom on the calf, but it muft be intended con- 
trury to my oath in a l»»iu.u raoCbEOlNO : But for 
calling me a forfworn man, no aton lies j fcecaulc the 
forjwcaring may be extrajudicial. 3 n • 3" 

1 Perjury bv the Common law is defined a wilful f‘he 
oath by one'who, being lawfully required to dcpole the 
truth in any proceeding/* a court 0 / jujlui, fwtari ab- 
foluielv in a matter of iome confequence to the point m 
quetlion, whether he be believed or not. a Hawk. P. 

° Subornation of perjury by the Common law is an of¬ 
fence in prowring a man to take a falje oath amount,ng ,0 
perjury, who attually takes iuch oath I but it the per.on, 
incited to take luch oath, do not actually take it, the 
perfon by wham he was fo incited is not guilty of 
fubornation; yet he is liable to be pumdied, not 
only bjdbfine, but alfo by infamous corporal pun.il.- 
mem. 1 Roll. Abr. 4 ., 57- r ch. 7*- l ' e 

a K,b. 399- 3 Mod. 122 . 1 Hawk. P. C. 177 - *>« 

Black. Com. 4 ^. '3 6 > l &’ ’9 6, 

I. What is perjury by the Common law, and how refrained 
""^"hfw 're/raintd andpunifhed by ftatute. 

I, What is perjury by the Common law, and bow refrained 
and punijbed . 

1 ft It is neceffary to conftitutc the offence perjury, that 
the fai oath be taken wilfully. *i*. with lome degree 
tne jay mcrclv owiii" to lurpriae or inadver- 

«/*. ,«*». s 
^dly! The oath mult be taken either in a P™' 

T r :;bc!ore commifiion fe ers appointed by the King to in- 
nuireof the forfeitures of h-tenants. or of delettivct! .is 
^ Vhe fuoDlv of the King’s patents ; but it is not 

wanting " in w *hich a f.dfe oath is taken, 

. a*!*-*-* 

n I iw or a court of equity, 01 Civil law, or. 
c,°wlK°hcr the oath be taken in face of the court, or 
out of it before perlbns authorized to examine a matter 
denctidinp in it i as before tMt Iheriff on a writ of inquiry, 
fje or whether it be in relation to the merits of a cauli, 
or in a collateral matter -, as where one, ^ 

.-if w be bail for another, fwcars that his lublt-nce is 
greater than it is, «*. but neither a falje oath in a mere 
tri-vate matter, as in making a bargain, (tft. nor the breach 
rfapromiforyoatb, whether publick or private, are pu- 
nifhablcas perjury, i Hawk, P- C. 173 . 

-d!y. The oath ought to be taken before perfon, law¬ 
fully authorized to adminiftcr it; for if it be taken be- 
nerfons efiing merely in a private tapne;ty, or be- 
fore perfons pretending to a legal authority of ad ...unite, ing 
rt P narh but having no luch authority, it is not pu- 
We « perjury ; yet a falfc oath taken before Com- 
“‘•ffoners whole commiffian at the time is in itritofs 

m.ffioners, whole c ^ ^ ^ jf 

determt y time as the commiihoners h..d notice of 
taken before Inch * be of t!ie otmo# in C onfc- 

quenctTn fech cafe, to make their proceedings wholly 

void* i Hawk, P * f<» 
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4 thly, The oath ought to be taken by a perftwfworu it 
dtpofe the truth ; therefore afalft vtrdiS comet nof%gdtr the 
notion of perjury, becaufe the jurors fwear not to depsrfj did 
truth, but only to judge truly of the depofitiont of otBot^ j\ 
but a man may be as well perjure^ by an oath in his ow»*- 
caufe, as in an anfwcr in Chancery, or in an anfwer to 
interrogatories concerning a contempt, or in an affidavit, 
as by an oath taken by him as witnefs in another s 
caufe. 1 Hawk, P. C. 174- , 

cthly, It is not material , whether the thing/worn he true 
or falfe, where the perfon who fwears it in truth kuowt 
nothing of it. I Hawk. P. C. 175. . 

6thly, The oath mull be taken abfolutely and direaly { 
therefore if a man only dwears as he thinks, remembfrs or 
believes, he cannot be guilty of perjury. 1 Hawk. P. C. 

' 7 7thly, The thing fworn ought to be feme way ma¬ 
terial-, for if it be wholly foreign from the purpofe, or 
immaterial, and neither pertinent to the matter in quef- 
tion, or tending to aggravate or extenuate the dam^ 0 **- 
nor likely to induce the jury to give credit to than 
ilantial part of the evidence, it cannot amount to pA 
becaufe it is wholly infignificant; as where a witnd| f 
troduces his evidence, with an impertinent preamble! 

(lory concerning previous fafts, no way relating to what is 
material , and is guilty of a falfity as to fuch fads | but a 
witnefs may be guilty of perjury in refpett to a falfe oath 
concerning a mere circumftance , if fuch oath have a plain 
tendency to corroborate the more material part of the 
evidence } as if in trefpafs for fpoiling the plaintiff'* 
clofe, with defendant's Ihecp, a witnefs fwears that he - 
faw luch a number of defendant's flu-ep in the clofc; and 
being afked liow he knew them to be defendant's, fwears 
that he knew them by fuch a mark, which he knew to be 
the defendant's, where in truth defendant never ufed any 
fuch mark. I Hawk . P, C, 175. 

Sthly, It is not material, whether the falte oath was 
credited or not, or whether the party, in whofe prejudice 
it was taken, was in the event damaged by it ; for the 
nrofeculion is not grounded on the damage to the 
part), but on the ah ufe of publick jvJHce* 1 Hawk. P..C* 

1 77 * 

2. How refrained and punijhed by fat ute. 

By the 5 Eliz. c . 9. it is enafted, " That whoever 
(hall unlawfully and corruptly procure any witnels, to com¬ 
mit ruv wilful and corrupt perjury, or (hall unlawfully or 
corruptly procure or fuborn any witnefs, who (hall be ‘ 
fworn to tellify in perpetuam rei memoriam, fliall for fuch 
offence, being thereof lawfully convitted’ or attainted, 
forfeit the fum of 40 /. And if fuch offender, fo convicted 
or attainted, (hall not have goods, &c. to the value of 
40/. then fuch perfon Shall fufferimprifonment by the fpaco 
of one half vear, without bail, and ftand upon the pillory 
the fpacc of one hour in fome t .market town next adjoins 
ing to the place where the oftenee was committed, in open 
market there , or in the market town itfclf where the of¬ 
fence was committed." . _ 

And, That no perfon, fo convifled or attainted, (hall 
be received as a witnefs in any court of record, till fucl\ 
judgment iliall be reverfed,' and that on fuch reverfal the 
party grieved (hall recover damages againlt the party 
who procured the judgment fo reverted to be firft 

o-iven. * , 

** And, That if *my perfon (hail either by the fubornation, 
unlawful prociunncnt, fmiftcr perfuafion, or means of 
any t»thcr, <>r by their own a£l t confcnt or agreement, 
wilfully and corru;tly commit wilful perjury, that then 
every offender being duly convidfed iliall forfeit 20/. and * 
have impriloumciu by the fpace of fix months, without 
bail, and the oath ot fuch offender fhall not from thence¬ 
forth be received in any court of record, until fuch judg¬ 
ment be rev cried, (Jr. on which reverfal the party 
orieved fliall recover damages in-the manner beforc-men* 

tl0 And, That if fuch offender fhall not have goods 0? 
dnttels to tnc value of 201, then be fhall. he f«t on th* 
pillory, whme he fhall have both ears nailed* 

One 
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Ort^moicty of the forfeitures to the King, the other to 
thyjSrfon grieved, who wiil fue for the fame, and 
timt as *.velj the judge of every court where any fult fhall 
1 De, and whereon any fuch perjury (hall be committed, 
at itlfo the juitices of aflife and gaol-delivery, and juilites 
of peace ai their quarter feffionc, may inquire of, hear and 
determine oflenccs a^ainft the adl. 

The adl lhall no way extend to any fpiritual or ecdefi- 
ailical court, but every offender, fnall be punifned 
by fuch ufual laws as are ufed in the laid courts. 

* The II at me lhall not reilrain the authority ol any judge 
having abfolute power to punifli perjury before the making 
thereof, but every fuch. judgp may proceed in the 
punhhmcnt of all offences punilhnblc be tore making 
the ftatute, as they might have done to all parpolcs, lo 
that they fet not on the offender lefs puniihment than con¬ 
tained in the adl. . . 

In the conftiudlion of this ftatute the following opinions 
tyefecri holden: 

*h$U every indictment, or aftion, on this ftatute muft 
S, purjue the werds of it ; therefore if it allcdgc, that 
attendant depofed luch a matter j'aljo deceptive) or 
corrupt e ox faljo b* voluntaries without faying, vt >- 
hntarie £f l corrupte, it is not good, tho* it concluded, that 
fie voluntarism b corruptum commifit perjurium contru 
formam jlatuti, bV. Alfo it is nccctiary cxprrfsly to Jbew, 
that defendant was fworn ; and it is not luriicient to 
fay, that tudo per fe facro evangelic depofuit. Cro. Eliz. 
147. llctl. 12. Savil 43. 2 Leon. 211. i Show. 

198, Cro. Kir/.. 105. • 

But there is m> need to fliew, whether the party took 
the falfe oath thro' the fubornation of another, or of his 
own adl, tlio’ the words of the ilatute are, «* Ifpnfins by 
fubornation, l5c. or their o jvn ad, be. lhall commit wil¬ 
ful perjuryfor there being no medium between the 
branches of this diftinCtion, they exprefs no moie than the 
law would have implied, Therefore operate nothing. 3 


nuijt. '147. . .. c 

It hath been adjudged, that a man cannot be guilty or 
perjury within this llatutc, in any calc wherein lie may 
not poflibly be guilty of fubornation of perjury within it; 
for it is reafonable to give the whole ilatute the fame 
conftrudlion ; neither can it be well intended, that the 
makers of the ilatute meant to extend its purview farther 
as to perjury, which they feem to elleem the hffer crime, 
than to fubornation of perjury, which they feem to elleem 
the greater ; therefore fince the claufe concerning iub- 
ornation of perjury mentioning only matters .depending 
by writ, bill, plaint or information, concerning heredi¬ 
taments, goods, debts or damages, bfc. extends not to 
perjury on an indiClment or criminal information ; the 
claufe concerning perjury, tho* penned in more general 
words, hath been adjudged to come under the like rc- 
ftri&jon: Alfo fince the claufe concerning fubornation of 
pttjury relates only to perjury by witnrffes , that concern¬ 
ing perjury fhali extend only to the like perjury ; there¬ 
fore not to perjury in an anfwer in Chancery; or in fwear- 
ing the peace againft a man ; or in any prefentment by 
homage in a court baron; or in wager of law, or in 
fwearing before commiflioners of inquiry of the Kings 
* title to lands, and by the opinions offome, a falfe affida¬ 
vit againft a man in a court of juftice is not within the 
Ilatute ; but if fuch affidavit be by a third perfon, and 

S late to a caufe depending^ in fuit before the court, and 
Jier of the parties in variance be griered, in refpeCl of 
fuch caufe, by reafon of the perjury, it may ftrongly be 
argued that it is within the purview of the ftatute; alfo 
a falfe oath before # the flieriff, on a writ of inquiry, is 
within the ftatute. 5 Co. 99. Cro . Jac, 120. 3 A 
164. 2 Leon* 20I. Telv, 120. Cro. Eliz. 148. 2 

Roll. Jbr. 77. ,, . . 

It hath been collided from the claufe which gives an 
aftion to the party grieved, that no falje oath is within the 
ftatute, which doth not give feme perfon a juft caufe of com¬ 
plaint $ therefore, if the thing fworn be true, tho' it be 
not known by him who fwears it to be fo, the oath is not 
within the ftatute, becaufc it gives no juft caufe of com¬ 
plaint to the other party, who would *ake advantage of 
another’* want of evidence to prove the truth \ from the 
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fame ground no falfe oath can be within the ftatute, nnlvft 
the party againjt whom it was /worn Jujj'ertd fame difadvan ■ 
/age by it ; therefore in tvery projection on the ftatute, 
you muft let 1‘oith the record wherein you fuppofe the 
perjury to have been committed, and muft prove at the 
trial, that there is Inch a record, either by actually pro¬ 
ducing it, or an attefted copy ; alfo in the pleadings you 
muiL not only fet forth the point wherein the falfe oath 
was taken, but muft aljo Jhew how it conduced to the proof 
or dijproof of the mutter in quejhon j and if an action on the 
ftatute be brought by more than one, you mult fliew how 
the perjury was prejudicial to each of the plaintiffs; but 
it feem* that a pcijuiy, which tends only to aggravate or 
extenuate the damages, is as much within the liatutc as a 
perjury which goes directly to the point in ifluc ; and a 
perjuiy, in a caufe wherein an erroneous judgment is 
given, is a good ground of profecution upon the ilatute 
till the judgment be reverfed. 1 Hawk . P. C. 181. 

If perjury be committed, that is within this ilatute, 
but concludes not centra formam jlatuti ; yet it is a good 
indictment at Common law, but not to bring him within 
the corporal puniihment of the ftatute. 2 Hale's Hifti 
P. C. 191-2. 

By z Geo. 2. c. 25. /. 2. The more effectually to deter 
perions from committing wilful and corrupt perjury, or 
fubornation of perjury, it is cna&ed, “ That besides the 
puniihjncnt t0 be inflicted by law for fo great crimes, it 
fliall be lawful for the court or judge before whom any 
perfon (hall be convicted of wilful and corrupt perjury, or 
fubornation of perjury, to order fuch perfon to be font to 
fome houfe of corredlion, for a time not exceeding fcven 
years, there to be kept to hard labour during the time, 
otherwife to be transported for a term not exceeding Jcvcn 
years, as the court lhall think proper; therefore judgment 
fliall be given, that the perfon convidted lhall be commit¬ 
ted or tranfported accordingly, betides fuch puniihment 
ai, ihall be adjudged to be inflicted on fuch peribn agree¬ 
able to the laws in being; and if tranfportation be direct¬ 
ed, the fame (hall be executed in fuch manner as is pro¬ 
vided by law for tranfportation of felons ; and if any per- 
fon fo committed or tranfported ihall voluntarily efcape or 
break prifon, or return from tranfportation before 
the expiration of the time, fuch perfon being lawfully con¬ 
victed (hall fuller death as a felon, and (hall be tried for 
fuch felonly in the county where he fo efcaped, or where 
he lhall be apprehended.” 

Stat. 23 Geo. 2. c . 11./ 1. In every information or 
indidlmcnt for perjury, it lhall be fufficient to fet forth 
the Jubftance of the offence charged, and by what court, or 
before whom the oath was taken ([averring fuch court or 
perfon to have authority to admtnifter the Jame) together 
with the proper averment to falftfy the matter wherein the 
perjury is afttgned, without fetting forth the bill, anfwer, 
information, indiClment, declaration, or any part of any 
record or proceeding; and without fetting forth the com- 
miffion or authority of the court or perlon before whom 
the perjury was committed. 

SeSl. 2. In every information or indiClment for fuborna¬ 
tion of perjury, it lhall be fufficient to fet forth the fuh - 
flame of the offence charged, "without fetting forth the bill, 
anfwer, information , indi&ment , declaration, or any part of 
any record or proceeding , and without fetting forth the 
commiffion or authority of the court or perfon before 
whom the perjury was committed, or agreed to be com¬ 
mitted. 

ScSi. 3. It (hall be lawful for any juftice (fitting the 
court, or within 24 hours after) to direct any perfon exa¬ 
mined as a witnels before them, to be profecuted for per¬ 
jury, in cafe there appear a reafonable caufe; and to 
affign the party injured, or other perfon undertaking fuch 
profecution counfel, who (hall do their duty without fee. 
And every profecution fo dire&ed lhall be carried on with¬ 
out payment of any tax, and without payment of atyfecs in 
courtp ortoouy officer of the coart . And the clerk of affifc, 
or liis aflbeiate or prothonotary, or other officer of the 
court attending when fuch profecution is directed, (hall 
without fee give the party injured, or other perfon under¬ 
taking fuch profecution a certificate of the fame being 
directed, with the names of the counfcl affigned him j 
I i M ‘ which 
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Which certificate (hall be deemed fufficient proof of fuch 
profecution having been dire&ed. Provided, that no 
fuch direttion or certificate (hall be given in evidence upon 
any trial againft any perfon upon a profecution fo diredted. 

Perjury and fubornation excepted ou: of the general par¬ 
don, 20 Geo , 2. c. 52. f. 19, 21. 

fbenitfOftfte JHUftc. Waite is cither voluntary, which 
is a crime of commifiion, as by pulling down a houfc ; or 
it is permifftve, which is a matter of omiftion only, as by 
filtering it to fall for want of neccffary reparations. Black . 
Com. iP. 281. 

permit, (from permittd) Is a licence for perfons to 
pafs with and fell goods, on having paid the cultom duties 
for the fame. See Cuftonts. 

$crmutatioue arcfttofaconacus 8 cccUCac cthciu an- 
ttcrac cum ccctcfla 9 p?acbcnba, Is a writ to an ordinary, 
commanding him to admit a clerk to a benefice, upon 
exchange made* with another. Reg. Grig. 307. 

fStemncp, (from the Fr. prendre,) Signifies a taking 
or receiving ; a.» tithes in pernancy , are tithes taken or that 
may be taken in kind. 

ftatWO} of | 0 jofitS, Is he who receives the profits of 
lands, &c. and is all one with ceftuique ufe. Stat 1 Hen. 
7. cap. 1. 1 Rep. 123. The King has the pernancy of 

the profits of the lands of an outlaw, in pcrfonal actions ; 
and by feizure (hall hold againft the alienation of luch 
outlaw, Uc. Raym~ 17. See Co. Lilt . 589. b . and 12 
R. 2. c. 15. and Black. Com. 2 P. 163. 

|$crpat6, A part cf the inheritance.- Tanquam *er- 

ram qua: Jibi de/cendit in perpartem de bar edit ate, t?c. 
Flcta, lib. 2. c. 54. par. 19. 

perpetuating tbe Ceftintonp of auUtneffec. If wit- 
nefles to a diiputable fad are old and infirm, it is 
ufual to file a bill to perpetuate the teftimony of thofe wit- 
nefl'es, altho* no fuit is depending; for, it may be, a 
man’s antagonift only waits for the death of fome of them 
to commence his fuit. SceBlaek. Com. 3 V. 45 °* 

perpetmtp, As it is a legal term of art, i.s the li¬ 
miting an eftate either of inheritance or for years, fo as to 
render it unalienable longer than for a life or lives in being 
at the fame time, and (ome (hort or leafonable time after, 
2 Wms. Rep. 688. 

Perpetuities arc abfolute or qualified. And eftatcs-tail 
from the time of the ftatutc de donis , till common recove¬ 
ries were found out, were looked upon as perpetuities. 
12 Mod. 282. 

A perpetuity is, where if all who have intereft join, 
yet they cannot bar or pafs the eftate. But if by concur¬ 
rence of all having intereft the eftate-tail may be barred, 
it is no perpetuity. Ch. Cafes 213. 

A perpetuity is a thing odious in law, and defti udive 
to the commonwealth ; it would put a ftop to the com¬ 
merce, and prevent the circulation of the proper iy of the 
kingdom. Pern. 164. 

Every executory devife is a perpetuity as far as it goes, 
i. e. an eftate unalienable, tho' all mankind join in the 
conveyance, t Salk. 229. 

A. feifed in fee gives his lands after his death without ] 
iflue male to B. in tail male, until he or they effcdually 
go about to do any ads to altfcr or difeontinue this eftate- 
tail, and then to C. and the heirs male of his body, with 
feveral remainders over; the devifor dies without iflue; 
B. enters; C. dies leaving iflue D. B . levies a fine; D. 
enters; and the queftion was, if the entry was good ? 
Refolved. That this was a perpetuity and not allowable, fa- 
ing repugnant to law ; for by fuch a limitation an eftate-tail 
cannot be determined and given to another; for by the fine 
the remainder is difeontinued and devefted, fo as D. cannot 
enter; for it is no limitation to enter but after the effectual go- 
ing about to do any ads, b <\ andit is notefte&ual till the ad 
done ; and when it is done the remainder is difeontinued, 
and then he cannot enter. Cro. f. 696. See Pern. 161. 

It is abiolutely againft the conftant courfe of Chancery 
to decree a perpetuity, or give any lelief in that cafe. 

1 Chan . Rep. 144- 

Troftces of a term limited over in tail, remainder in 
tail, were decreed in Chancery to convey the eftate over; 
for otherwife there- would be a perpetuity. Sid . 37. 
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The father fettles land on his fon in tail male, takes 
bond from him, that he will not dock the entail ; de¬ 
creed the bond good. Had not the fon agreed to give l o 
bond, the father might have made him only tenant for 
life; and tho* the alienation is not made by the ion, but 
by his iflue, the bill was difmifled with cofts. 2 Pern. 
233. 

An attempt to make a perpetual fucceflion of eflates fur 
life is vain and not praiikablc. 2 / ini. 738. 

|&erpetttft£ Cf tl)C JLiimj. The law aferibes to the 
King, in his politic u. capacity, an abfolute im¬ 
mortality. T H h K l n 1; kevbr n 1 h s. Henry , Edward, 
or George may die ; but the King furvives them all. For 
immediately upon the deteafe of the reigning Prince in his 
natural capacity, his Kingftiip or imperial dignity, by 
atl of law, without any interregnum or interval, is veiled 
at once in his heir ; who is, eo infants. King to ail in¬ 
tents and purpofes. And fo tender is the law of (up. 
pofing even a poftibility of his death, that his natural di(- 
fiolution is generally called his dernife ; dii/rjjiv irgis, *vel 
coronae: an exp re ikon which fignifics merely, a transfer of 
property, for, as is obferved by Plowden, (177, 234,) 
when we fay the demife of the crown, we mean only that 
in confequence of the difunion of the King’s body na¬ 
tural, from his body politick, the kingdom is transferred 
or demifed to his fuccefibr ; and fo the royal dignity 1 r mains 
perpetual. Thus too, when Edward the Fourth, in the 
tenth year (f his reign, was driven (rom his throne for 
a few months by the houfie of Lancafer , this temporary 
transfer of his dignity was denominated his demije; and 
all proccfs was held to be difeontinued, as upon a natural 
death of the King. Black. Com. i P. 249. 

%S>cr quae fcibitta, Is a judicial writ iftuing from the 
note of a fine, and lieth for cognifee of a manor, feig- 
niory, chief rent, or other fervices to compel him who 
is tenant cf tKe land at the time of the no;c of the fine 
levied, to attorn unto him. Weft. Symbol, part 2. tit. 
Fines, ft'ft. 126. Old Nat. Brev. 155 - bee 16 Abr. tit. 
Per qua Jer vifia. 

f&erqUiSte, (Perquifitum) Is any thing got by induftry, 
or purchafcd with money, different from that which de¬ 
fected s from a father or anceftor; and fo Bracion ufes 
it, when he fays, Verquifttum facere, lib . 2. cap. 30. mm. 
3. lib. 4. r. 22. 

pcrquilitCS of Court#, Aie commonly thofe profits 
which arife to lords of manors, from their comt-baron, 
above the yearly revenue of the land;, as fines of copy- 
holds, hcriots, amerciaments, Perk. 20, 21. Per - 
quifites cf Ojficcrs. See Fees. 

| 2 >cr quoo coiifo?t(um amffit, And per quod fervitium 
amijit, are words ncceflary in declarations for trcfpafs, 
tSi. where a man’s wife or fervent is beaten, or taken 
from him, by which means he lofcs their fervice, 

2 Lili. Abr , 595, 596. 

I&erfon, A man or woman; alfo the ftatc or condition,* 
whereby one man differs from another. 

I&erfotl, injuries to, fee Black. Com. 3 P. 119, b>. 

|£>erfonablc, (perfonabilis) Signifies as mucli as en¬ 
abled to maintain plea in court: as (or example, the de¬ 
fendant was judged pcrfonablc to maintain this action,* 
Old Nat. Brew. 142. and in Kitchen , 214. The tenant 
pleaded, that the wife was an alien , born in Portugal, ard# 
judgment was demanded whether (he fliould be anfwcred: 
the plaintiff faith, (he was made perfonable by parliament, 
that is, as the Civilians would fpeak it, Hubert perfonant 
ftandi in judicio . Perfonable is<nlfo as much as to be of 
capacity to take any thing granted or given. PLwd. 27. 

|£>CtfOTtal, (pcifonalis) Being joined with the Hi b ft an¬ 
ti ves, things, goods or chattels, as things pcrfonal, goods 
perfonal, chattels pcrfonal; fignifics any moveable thing , 
quick or dead : fo it is ufed in Weft Symbol , part 2. feft . 
58. in thefe words : theft is an unlawful felonious taking 
away another man’s moveable pcrfonal goods, fo alfo 61. 
And Kitchen, 139. faith, Where perfonal things (hall be 
given to a corporation, as a horfe, a cow, (heep, or other 
goods, And Staundf. PI. Cor . foL 25. Centre ft at ip 

rei alienee, is to be underftood of things pcrfonal; for in 
things real it is not felony, as the cutting of a tree is not 
felony* Sec Chattels, and Black. Com. 2 P. 384,387. 

2 fberfonai} 
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^cv/un.ll «StM£oU» {aflio perfomdis) L that v\Iiith OBJ* 
man^y have by realon rf a contrail for moi.<7 or goods 
another : it is luch an aclion whereby a debt, 
.goods and chattels are demanded, or damages for them ; 
or damages for a wrong done to a maw’s yerion. Terms dr: 
L:y. In the ( iviMaw, it is called action in pcrjln^m, and 
is brought again ll him who is bound by covenant, grant 
or to Jo any thing, fcV, And in our law, Aflio per - 
Jonedis merit nr cum ptt/cna. I I nil. <5 3 * 

Action of debt lictii not ngainll executors, upon a con¬ 
tract for the eating and drinking of the tell.;tor ; lor that 
attion, in fuch c,dc di< th with him. 9 Rep, 87. It a 
perfon commit a batLery or trepak, and he or the prrlbn 
beaten, & 1. die; the action dirth, and is gone. Kefs 
Max, 5. An executor cannot bring an appeal, far lar¬ 
ceny, from the red a tor ; for it is a nicer pcribnal action, 
veiled in the teiimor, and dits with him as all actions for 
torts do. If.P.C. 184. S.P.C, 50. And an appeal 
of death is aperional attic a g’ven to the heir, in rnpett 
to his imnvvdirte relation to tne perfon killed ; and like 
other perfonal actions, fhall die with the perfon. 2 Hawk. 
/>. C, i65. Sec Pluck. Com. 3^. 117, 302. 

prrfonal &>ccump, The right of perfonal freurity 
ton fills in a pci ion’s legal and uninterrupted ci:jo):pfnc 
of his life, his limbs,"his body, his health, and his re¬ 
putation, for which lee Black. Com. 1 A'. 129, L ». 

^erfouai Either., Are tithes paid of fuch prefits as 
come by the (.drier of a man’s perfon; as by buying and 
felling, gains of merchandiie, and handicrafts, C $c. See 
Black. Com. 2 A'. 24. 

pcrfotiaitp, (Perjhnditss) Is an abftrr.tt of perfonal: 
the attion is "in the perfonaity, i.e. it is brought againil 
the right perfon, or the per ion againit whom in law it lies. 
Old Nat. Br. 92. Or it is to diilinguilh actions ami 
things perfonal, from thole that are real, 

perfoliate, To mprefent by a fictitious or afltimed 
character, foas to pals for the perfon represented. John/. 

A. had a wan ant to arrell J. S. and A. demanded of 
a flianger what his name was, who laid Ins name was 
J. S . whereupon A. arrelied him. The ftrangcr brought 
falfe imprifonment; and adjudged it lay ; for the bailiff 1 
ought at bis peril to take notice of the forty. Mu, ^57. 

if one of my name levies a fine of my land in my name, 
l may well confefs and avoid this fine, by fliewing the 
/pedal matter. But if a ftianger, who is not ot my 
name, levies a fine of niy land in my name, I fliall not be 
received to aver that 1 did not levy the fine, but another in 
my name ; for that is merely contrary to the record ; and 
fo it is of a recognizance, and other matters of record. 
But when the fraud appears to the court, they may enter 
a vacat on the roll, and fo make it no fine, altho’ the 
party cannot avoid it by averment, during the time it re¬ 
mains a record. Cro. Eliz. 531. 

B. was taken in execution upon a recognifance of bail, 
and he made it appear to the court, that he never acknow- 

JftS/gcd the recognizance, but <was perfonated by another ; and 
thereupon it was moved * that the bail might be vacated, 
and he difeharged, as was done in Cotton's cafe. 2 Cro. 
256. But the court faid fince 21 Jac . cap. 26. by which 
this offence was made felony without clergy, lx. is not con¬ 
venient to vacate it until the offender is convifted; 

* and fo it was done in Spicer's cafe ; wherefore it was 
ordered, that B . fliould bring the money into court, 

* and be let at large to profecutc the offender. Twi/den 

faid it muft be tried in Mfddlefex, tho’ the bail was taken 
at a judge’s chambers iv+London, becayfe filed here, and 
the entry is venit coram Domino Rege, &c. fo it differs 
from a recognizance acknowledged before Lord Hobart, 
upon 23 H. 8. at his chambers, and recorded in Middle- 
fex ; there the feire facias may be either in London or Mid- 
dlefex. Hob. 195, 196. Ven. 301. Mod. 46. S. P. 
Cockerel who perfonated Beejley was hanged at Tyburn, 
but the rope was immediately cut ; and afterwards Beejley 
on motion had reftitution of his goods in the hands of 
the fheriff. 2 Jo. 6 4. . 

A com million or rebellion was awarded againft A. 
whereupon B. came before the commiffioners and affirm¬ 
ed himfelf to be the perfon. The commiffioners appre¬ 
hended him by virtue of their commiffion ; but per Hale 
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Ch. B. the commiffioners have no warrant to take him 
by their com ini i. ion ; bis affirming himjclf to be the perfon 
will not excufe them in Jalje mprifonment , as has been held 
on executing a capias. Hard. 323, 

As to pu .oruunig others in courts, ktfc, and proprietors 
ot dock, fee Bla.k. Com. 4 V . 128, 246. 

pafons, Aie divided by law into either natural per - 
fins, or artificial. Natural perfons are luch as the God 
of Nature formed us; artificial aie luch as are created 
and deviled by human laws for the purpofes of ficiety and 
government, which are called corporations or bodies po¬ 
litick. See Black. Com, x V . 121, 467. 

As to the rights rf perfons , fee ib. 122. L'\\ 
pcrticiltd tei'Cie, The fourth part of an acre. Sec 
Penh, 

perticuian, Poor fchohrs of the 1/e of Man. The 
King granted to L . Macguin deinfttla de Man fchulan, quan- 
dam eLemofynam vocal, p.irticulas, ad fujlcntationem enjuf- 
rfum t mi, eris Jcholaris de inj'ula j.r&difla ad cxercend. f ho- 
las, / rr progenitores m/rcs quondam Reges Angliec datum zj 
concejfam. Pat. Hen. 4. 

f£>crMfe, According to Sornner fignifies Falatii atrium 
vcl area ilia a front e Aula: Wcftm . ho die the palace yard 
vulgo nunc u'at a. Somn. Gloff. See his Ch])'. in 10 fn ip- 
tores, Wrbo Triforium. And fee Woed's thjl. of Oxford, 
2 jar. Jil. 6. See alfo Parvije. 

Peufa, i'ifa, A wry or weigh, or certain weight 
and meafure of checfe and wool, ts-c. containing two 
hundred and fifty-fix pounds. Cowell. 

IdffavJC, [P.fagium) A cuftom or duty paid for weigh¬ 
ing mcichandiie, or other goods.—Gulmdus Plantngenet 
Regis Hcmici fdius , Dux Britannia: itf Comes Rickm undue, 
Dcdi Throtu fount lA Pefagium de Nundinis Santfi BotuJphi, 
s. V. SAden's Tit. lion. 

pcftiri'lC, A weigher. Cowell. 
pcffoitii, Mall of oaks, e;V. or money taken for mall, 
or feeding hogs. Mat. Ang. tom. 2. p. 2x3. Sec Maft. 

| 2 »clnrabir* pcftarhlc, or fDcftafublc £< 3 nvc 0 . Seem 
to be fuch wares or merchandize as pefter, and take up 
much room in a fliip, 32#. 8. c, 14. 

I^CtctiCOjtl, Is mentioned in fomc of the ancient regi- 
llers of our biihops, particularly in that of St. Leonard de 
Ebon which contains a grant thereof by King Jihclftanc, 
&c. ColUL Dodfw. M >. 

^etci*»|icncc, ( Denarii San fli Petri ) O lb'T wife cal¬ 
led in the Saxon tongue Romefcoh, the fee ot Rome, or 
due to Rome ; alfo Romefcot and Rome-pennying , was a 
tribute given by Inas, King of the Wef-Saxons, being in 
pilgrimage at Rome, in the year of our Lord 720. which 
was a penny for every bou/e. Lamb. Explication of Saxon 
Words, Verbo Nummus. And the like given by Ojfa, 
King of the Mercians , thro’ his dominions, in anno 794. 
not as a tribute to the Pope, but in fullcntation of the. 
Englifh fchool or college there; and it was called Peter- 
pence, becaufe col letted on the day of St. Peter ad Ttncula, 
which was a penny for every houfe. Spelm. de Cmcil, 
tom. I. fol. 2 . 3. And in St. Edward's Laws, num. 10. 
where we may read thefe words, Onines qni habent 30, dc- 
nariatus viva: fecunim in domo J’ua de fuo proi rr , Anglorum 
lege dabit denarium San fli Petri, o' lege Danorum dimidiam 
marram ; i/e vero debet Jirymouiri ip folennitate aptfiolorum 
Petri Sc Pauli & collegii ad fefiivitatem qua dicitur ad Vin¬ 
cula, tta ut ultra ilium diem non dethieatur, &c. See alfo 
King Edgar's Laws , 78. c. 4. which contain afhaip con- 
llitution touching this matter. Stow, in his Annals, p. 
67. faith, that he who had twenty pennyworth of goods 
of one fort in his houfe, was to give a penny at Lammas 
yearly. See Romefcot. 

It was prohibited by Edw- 3. and by 23 H. 8. c. 21. 
But it revived 1 & zPh. Mar. c. 8. and was wholly ab¬ 
rogated 1 Eliz. e. 1. See Black. Com. 4 V. 106. 

#eter ah Mitsui®, Mentioned in the Stat. 4 Ed. 4. cap. 
i, fcfr* Sec Gule ofAuguft, 

f&entiotl, ( Petitio) A Application made by an inferior 
to a fuperior, and especially to one having jurifdittion. 
S. P. C. c. 15, It is ufed for that remedy, which the fub- 
jett hath to help a wrongjjkme by the King, who hath a 
prerogative not to be iued by writ: in which fenfe it is 
either general. That the King do him right, whereupon 
follows a general indorfement upon the fame. Let right bo 

dent 
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i ont the tarty ; or it is fpecial, when the conclufion and 
indorfement arc fpecial, for this or that to be done, &c. 
Stand/. Pra'rog. <* 22. See Black. Com. 3 ^. 256. 

By ftatute, the foliciting, labouring or procuring the put- 
tin/the hands or confent of above twenty perfons to any 
petition, to the King, or either Houfe of Parliament, for 
alterations in church or ftate ; unleft by atont of three or 
more juftices of peace of the county, or a majority of the 
grand jury, at the aflifes or feiHons, Uc. and repairing to 
the King or Parliament to deliver fuch petition, with 
above the number of ten perfons is fubjeft to a fine of 
100/. and three months imprifonment, being proved by 
two witncRts, within fix months, in the court of B . R. 
or at the aflifes, faV. 1 3 Car. 2. c. 3. And if what is 
required by this ftatute be obferved, care mult be taken 
that petitions to the. King contain nothing which may be 
interpreted to refleft on the adminiltration; for if they do, 
it may come under the denomination of a libel : and ’tis 
remarkable, that the petition of the city of London* for 
the fitting of a parliament was deemed libellous; becauie 
it fuggefted that the King’s diffolving a late parliament 
was an obftruftion of jultice. Read. Stat. Vol, 4 >^ 353 * 
Alfo the petition of the feven bifliops, font to the Tower 
by James II. was called a libel, fcfr. 3 Mod. 212. 
To fubferibe a petition to the King, to frighten him into a 
change of his meafttres , intimating that if it he denied, many 
thonfands of his fubjeds will he di/ont till'd. &c. is inclu¬ 
ded among the contempts againtt the King’s perfon and 
government, tending to weaken the fame, and punilh- 
able by fine and imprifoment, l Ijaiuk. P. C. 60. 

t^ctitfou ill Cl>iuccrr, h a requert in writing, di¬ 
rected to the Lord Chancellor or Mailer of the Rolls, 
ihewing fomc nutter whereupon he prays fomewhat to be 
granted him. P . R. C. 269, 

Moll things which may be moved for of couric, may be 
petitioned for. . 

Sometimes it is upon a collateral matter only, as it has 
relation to fome precedent fuit, or to an officer of the 
court; as to have a clerk or folicicor’s bill taxed, or to 
oblige him to deliver up papers. P. R . C. 270. 

The Mafter of the Rolls is not to be petitioned for 
rehcarings, but the Chancellor; alfo the Chancellor only 
is to be petitioned touching picas, demurrers or e£ep- 
tions, or touching decrees or fpecial orders made before the 
Chancellor. In mofl cafes of petition, the Mafter of the 
Rolls may be applied to. P. R. C. 270. See 16 Vin. 
jFbr 337 33 ®* 

Petition of Slgftt. In the reign of Charles I. there 
wasa famous petition of right: that none fhould be com¬ 
pelled to make or yield any gift, loan, benevolence, tax, 
and fuch like charge, without confent by aft of parlia¬ 
ment ; nor upon refnfal fo to do, be called to make an- 
fwer, take any oath not warranted by law, give attend¬ 
ance, or be confined, or otherwife molefted concerning the 
fame, &c. And that the fubjeft fhould not be burdened 
by the quartering of foldicrs or mariners; and all corn- 
millions for proceeding by martial law, to be annulled, 
and none of like nature to be ifTued, left the fubjeft 
(by colour thereof) be deftroyed or put to death, con¬ 
trary to the laws of the land, ttfe. See Stat. 3 Car. 1. 
c. 1. Set Black. Com. v 1 V. If8. 4 V* 43 °* 

As to what petitions are declared lawful by ftatute, fee 
1 W. 1$ M\ fejf. 2. e. 2. And as to the right of pe¬ 
titioning, fee Black. Com. \V % 143. 4 V* 147* 
l&etit Cape. See Cape. 

^etft Ibatccnp. Sec Larceny. 

f&etlt SSfetjeaittV, Parnsa ferjtantia . To hold by pe¬ 
tit ferjeanty. is to hold lands or tenements of the King, 
yielding him a knife, a buckler, an arrow, a bow with¬ 
out a firing, or other like fervice, at the will of the firfi 
feoffor ; and there belongs not ward, marriage or relief. 
“None can hold by grand or petit ferjeanty, but of the 
King. But fee 12 Car . 2. r. 24. and Black. Com . 2 V. 

81. 

Idetft fteCBott' In both corporations and counties at 
lar«, there is fometimes kept a fpecial or petty fefiions, 
by a few juftices, for difpatchii% fmaller bufmefs in the 
neighbourhood between the times of the general fefiions 5 
ai, for licenfing alehoufes, paffing the accounts of parifh 
officers, and the like. Black . Com. 4 V . 269. 


¥>ctft Crcafon, (Parma Prodith) In French /\it ha~ 
hizon , i. e. proditio minor, treafon of a lcflbr kinoN^tor 
as high treafon is an oftence againll the feiurity of 
commonwealth, fo is petit treafon, tho* not 1b exprefly 
petit treafon is, if a lervant kills his mafter, a wife her 
liulband, a fecular or religious man hTs prelate. 25 Ld. 

3. c. 2. whereof fee* more in Staundf PL Cor. lib. 1.0 1. 
Crompton s Jujlice of Peace 2. See 7 r cajon. and Black . 
Com. 4 P. 75, 203. 

petrtt, Is a fort of weight, we call it a /tone, but dif¬ 
fering in many places of England ; in fome places confid¬ 
ing of 16, in others of 14, 12 or 8 pounds. CcivilL 

pctraria, Is fometinu;. taken for a quarry of ftonrr, 
and in other places for a great gun called petrard : ’us 
often mentioned in old records and hiltoriuns in both 
fenfes. Cowell. 

In a church, may defeend by immemorial cuf- 
tom, without any ccclefiaftical concurrence, from the an- 
cellor to the heir. 3 Injl . 202. 12 Rep. 105. BUi*. 

Com. 2 V. 429. 

$M)tU0S, (from Phams, a fmall ifland in the mouth of 
the Nile, wherein flood a high watch towci) A watch- 
tower or lea-mark : and no man can erect a Pvaros. light- 
houfc, beacon, tse. without lawful warrant and autho¬ 
rity, 3 Inf. 204. 

No perfon within London, or /even miles 
thereof, (hall praftiff* as a phyfician or lurgton, without 
licence from the biihop 0 \ London, or dean of Sr. Pewit* ; 
who are to call to their aififtance four doctors of pliyiick, 
on examination of the peifons, befoie granted : and in the 
country, without licence from the biihop of the dioccfc, 
on pain of forfeiting 5/. a month. 3 Hen. 8, c. 11. 

By 14 ^ 15 H. 8. c. 5. The charter for incorporating 
the college of phyficians is confirmed ; they have power 
to choofe a prefident, and have perpetual fucccliiou, a 
common leal, ability to purchafc lands, &c. Eight of 
the chiefs of the college are to be called elects, who fro n 
among thenifclves (hail choofc a prefident yearly : and if 
any praftife phyfick in the laid city, or within feven mile.'* 
of it, without licence of the college under their Jcal. ive 
Hull forfeit 5/. Alfo perfons praftiiing phyiick in other^ 
parts of England, are to have letters tcftimonial from the 
prefident and three clefts, unlcls they be graduate phy¬ 
ficians of Oxford or Cambridge , See. 

The 32 II. 8. c. 10. ordains, that four phyficians (cal¬ 
led cenfors) fliall be yearly chofen by the college, to 
fearch apothecaries wares, and Jiave an oath given them 
for that purpofe by the prefident; apothecaries denying 
them entrance into their houles, ( 97 . incur a forfeiture of 
5 L And phyfician^ refuling to make the fearch are li¬ 
able to a penalty of 40 s. And every member of the col¬ 
lege of phyficians is authorized to praftile furgery. Po- 
pi ill recufants are disabled to praftile phyiick, or to ufe 
the trade of an apothecary, 67 . under penalties. 3; 
Jac. 1. e. 3. Ti*r four perfons called ccnfors, annuqjly' 
chofcn by the present and college of phyficians, calling^ 
to their affiftance the wardens of the apothecaries company, 
or one of them, are empowered to enter into the houfes, 
Ihops, or warchoufes of apothecaries, (*fr. and examine 
medicines, and to deftroy thofc that are not fit for ufe; 
but fubjeft to appeal to the college of phyficians, (97. , 
1 o Geo. 1. c, 20. 

In the cafe of Dr. Bonham. 7. Jac. 1. is fhewn the f 
power of the college of phyheians, in punifhing perfons 
for praftihng phyfick without licence : they imprifoned 
the doftor for pn^tiiing without a licence ; but it wa» 
adjudged that they could not lawfully do it, for in fuch 
cafe they had no power by the ftatute to commit, but 
they ought to fue for the penalty of £/. per month, qui 
tom, b'c. But in calc of male prafticc, the ceniors have 
power to commit, for they may in fuch cafe fine and im~ 
prifon by their charter, and they are judges of record, and 
not liable to an aftion for what they do by virtue of their 
judicial power. 8 Repi 107. Carth. 494. 

Apothecaries taking upon them to adminifter phyfick, 
without advice of a doftor, has been adjudged praftihng 
phyiick within the-ftatutes; the proper bufinefs of an apo¬ 
thecary being to prej are the f refer if tions of the dodor : ihe 
praftice of phyfick was faid to con tilt in judging of tho 
difeafe and conftitution of the patient; and of the proper 

remedy 
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remctiy for the diftemper; and in directing the applica¬ 
tion of the remedy* And fo it was refolved, .ho* no fee 
was given the apothecary, z S„lk. 451. Kut thii judg¬ 
ment was afrcrwards> jeverfed in the Houi'c of Lords. 
Mod. CaJ. 44. 

It has been holden, that if a perfon not duly au Pori led 
to be a phyfici.ui or i’uigeon, undertakes a cure, and the 
patient dies under his hands, he is guilty of felony ; but 
*tis faid not to be excluded the benefit of clergy. 1 
Hawk. P. C. 87 . 

One who has taken his degree of doctor of phyfick in 
either of the univeifnies, may not pradlife in London, and 
within feven miles of the Line, without licence tic-in the 
college of phyficians ; by icafon of the charter of incor¬ 
poration, confirmed by 14 ^ 15 Urn. 8. c. 5. penn’d in 
•very llrong and negative words. As to the teltimonials 
granted by the univerheies on a perfon*s taking the doc¬ 
tor's degree, thefe may have the nature of a recommcnda- 
tion, and give a man a fair reputation, but confer no 
right; confequentlv thofe llatutes which have confirmed 
the privileges of the uni verities would revive or confirm 
nothing but the reputation that this teilituonial might 
give fuch graduates And as to the lall claufe of this 
ftatute, that “ none iiiall prattiie in the country without 
•« licence fiom the preiident and three eledls, unlefs he 
“ be a graduate of one of the univerfities all the in¬ 
ference from that would be, that poflibly two licences 
may be neceftary where a perfon is not a graduate. In 
the cafe of Dr. Level, Lord Ch. J. Holt did not think 
this queftion worth being found fpecially. The col¬ 
lege oi phyficians, without doubt, are more competent 
judges of the qualifications of a phyfician than the uni- 
vejlilies; and there may be many reafons for taking par¬ 
ticular care of thofe who p radii le ph)fick in London . 10 
Mod. 353, 3J4. 

For more learning on this fubjefl, fee 16 Vin. Abr. tie. 
Phyficians, and Black. Com. 3 V. 122. 4 V. 197. 

$!M)iiOlOpl;cr*G i^touc. Henry VI. granted letters 
patent to certain perfons, who undertook to find out the 
jphilofnphcr’s f Ione, and to change other metals into gold, 
tSi. to be 1 rcc fiom the penalty of the Seat. 5 Hen. 4. made 
againil the attempts of cbymifis of this nature. Pat. 34 
Hen. 6. 3 Infi. 74. See Multiplication of Gold and 6/7- 

ver. 

fMcaiDS, A fort of boats of 15 tuns or upwards, ufed 
on the river Severn, mentioned 34 ts? 35 //. 8. c. 3. Al- 
fo a filher-boat, 13 Eliz. 11. 

piCCagC, (pitcaglum, from the Fr. piquer, i. e. rffodere) 
A confederation, paid for the breaking up ground to let 
up booths, Halls or Handings, in fairs; payable to the 
Lord of the foil. 

fdiclC; (piHellum) A fmall parcel of land inclofcd with 
a hedge; a little clofe: this word feems to come from the 
Italian picciala, i. e. parvus ; and in fome parts of Eng¬ 
land it is called pigltel . # 

pie-pobDbcr Court, (curia pedis pulverizati) from the 
French pied , i. fes , and poudreux i. pulverulent us ; Is a 
court held (de bora in horam) in fairs, to adminiRer jultice 
to buyers and fellers, and for redrefs of diforders commit¬ 
ted in them; fo called from the dufty feet of the fuitors ; 
or according to Sir Edward Coke (4 Infi. 272.) becaufe 
juflice there is done as fpeedily as dull can fall from the foot. 
* Upon the fame principle that jultice among the Jews was 
adminiltered in the gate of the city, that the proceedings 
might be the more fpeed>4 as well as publick. Ruth e . 4. 
But the etymology given jis by a learned modern writer is 
piuch more ingenious and fatisfa&ory; it being derived, 
according to him, from pied puldreaux, a pedlar, in old 
French, and therefore fignifying the court of fuch petty 
chapmen as refort to fairs or markets. Barring. Obferv . 
on St at. 337. Black. Cent. 3 V. 32* So, Skene de vtrbor. 
fignif, verbo Pede-pulverofus fays, the word fignifies a va¬ 
gabond ; efpccially a pedlar, who hath no dwelling, 
therefore mull have jultice fummarily adminiflred to him, 
viz. within three ebbings and three flowings of the fea. 
Brafi. lib . 5* traB. 1. c. 6. num. 6. calleth it Juftitiam 
pepoudrous . Of this court, read the ftatute 17 Ed. 3. c. 2. 
4 Infi* 272. and Cromp . jar. 221. Sec Juft ices of the 
Pavilion. This among our old Saxons was called 
ceapnng-gemoti i. e. a court for merchandize, or handling 
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matters of buying and felling. *Tis mentioned in DoBtf 
and Student , e 5, who tells us, *tis a court incident to 
fairs and markets, to be hclu only during the time that 
the fairs are kept, Cowell. 

The fair of St. Giles, held on the hills of that name, 
near the city of Wincbefter, by vinue of letters patent of 
K. Edw. 4. hath a court of piepowder of a iranfeendentju- 
hfdiBion ; the judges where,n are called jujtues of the 
pavilion, and have their power from the btliiop of FPin- 
cbefter . Prin. Animad. on 4 ln, f . 191. See Court of 
Piepowder, and Black* Com. 3V. 32, &c. See 7 Vin. 
Abr. p. 16. 

Frerespies, Were a fort of monks ; fo called, be- 
cauie thev wore black and white garments, like ntagpyes . 
They are mentioned by Waljingham, p. 124. 

IShctanna, A Imall portion of meat and drink, diftri- 
buted to the members of fome collegiate body, or other 
people, upon a high feilival, or Hated anniverlary. Libr . 
Status. Eccl. Paul. Loud. A. Z>. 1298, 

iDtctautlatlUS, The pittancer or officer in collegiate 
churcnes, who was to diilribute the fevcral pittances at 
fuch times, and in fuch proportions as the feveral founders 
or donors had appointed. See Pittance. 
of iLeaO. See Fother. 

pigeons. Every perfon who lhall Ihoot at and k ll a 
Pigeon, may be committed to the common gaol lor three 
months, by two or more jullices of ihc peace, or he (hall 
pay 20/. to the Poor of the Parilli. Stat. 1 Jac, 1. c.27. 
And to ileal Pigeons in a Pigeon-houie, Ihut up fo that 
the owner may take them, is felony. 1 Hawk. P. C. 
94 - 

pigeon-boufe, Is a place for fafe keeping Pigeons. A 
lord of a manor may build a Pigeon-houic or Dovecote 
upon his land, parcel of the manor; but a tenant of the 
manor can nor, without the lord's licence. 3 6 alk . 248. 
Formerly none but the lord of the manor, or the parfon, 
might credt a Pigeon-houfe; tho* it has been lince held, 
that any freeholder may build a Pigeon-houfe, on his own 
ground. 5/?/*/>. 104. Cro. Eltz. 548. Cro.'fae. 382, 
440. A perlon may have a Pigeon-houfe, or Dovecote, 
by prefenption. Game-Law, 2 Pa . 133. See A«- 
fancc , 

Is that fide of money which is called pile, becaufe 
it is the fide on which there was an imprelfion of a church 
built on piles ; and he who brings an appeal of robbery 
againil another, mud ihew the certain quantity, quality, 
price, weight, t3c. valorem & pilum, where 7 Hum ligni- 
rics ftguram tnoncUc. Fleta, lib. !. c. 39. 

^Ilcttuc, Was antiently ufed for an arrow, as had a 
round knob, a little above the head, to hinder it fiom 
going fur into a mark ; from the Lat. pila, wlmh iigni- 

fies generally any round thing like a ball.- Et quod fo - 

reftarii non / ortabunt fagittas barbatas f fd ptictos. Chart • 
31 H. 3. Perfons might ihoot without the bounds of a 
foreft with (harp or pointed arrows ; but within the fore ft, 
for the preservation of the deer, they were to Ihoot only 
with blunts, bolts, or Piles: and fagitta pileta was op* 
pofed to fagitta bar bat a ; as blunts to jharps, in rapiers. 
Malt. Par if. 

fSHictig fuppojtatfont's/ A cap of maintenance. Pope 
Julius fent fuch a cap, with a fword, to Hen. 8. anno 1514* 
Rolling. 827. but there is mention made of fuch a cap 
by Hovedon, pag. 656. at the coronation of Richard the 
Firft. Cowell. 

(i colliftrigium, collum Jlringens ; pilhria from 
the Fr. pilleur, i, e. depetulator, or pelori derived from 
the Greek ritta, janua, a door, becaufe one Handing on 
the pillory, puts his head, as it were, thro* a door, and 
o fdu, video) Is an engine made of wood to puniih offen¬ 
ders, by expofing them to publick view, and rendring 
them infamous. There is a ftatute of the pillory, 51 
3. And by ftatute, it is appointed for bakers, 
forcftallers, and thofe who ufe falfe weights perjury, for¬ 
gery, 3 heft . 219. Lords of leets are to have a 

pillory and tumbrel, or it will be caufe of forfeiture of 
the leet; and a vill may be bound by prefeription to pro¬ 
vide a pillory, &c. 2 Hawk. P. C. 73. 

$Uot, Is he who hath the government of a Ihip, under 
the mafter. Pilots of (hips, taking on them to coftdufl 
any fhip from Dover, &c, to any place up the rivci 

g Tbamety 
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Thames, are to be firft examined and approved by the 
mailer and wardens of the fociety of Trinity Houfe , &c. or 
(hall forfeit 10/. for the firft offedce, 20 L for the fecond, 
and 40/. for every other offence ; one moiery to the in¬ 
former, the other to the mailer and wardens; but any 
mailer or mate of a (hip, may pilot his own veffel up the 
river: and if any Ihip be loft, thro' the negligence of any 
pilot, he lhall be for ever after difablcd to ad as a pilot. 
3 Geo, 1. c. 13. Alio the Lord Warden of the Cinque Ports 
may make rules for government of pilots, and order a 
fufficicnt number to ply at fea to condud fhips up the 
Thames, 7 Geo. 1. c. 21. No perfon lhall ad as a 
pilot on the Thames , &c. (except in collier (hips) without 
licence from the mailer and wardens of Trinity-Houfe at 
Deptford , on pain of forfeiting zo/. And pilots are to be 
fubjed to the government of that corporation ; and pay 
antient dues not exceeding 1 s. in the pound out of 
wages, for the ufe of the poor thereof. S/at. 5 G. 2. c. 
20. 

By the laws of France , no perfon lhall be received as 
a pilot, till he has made feveral voyages, and paffed a 
Arid examination; and after that, on jiia return in long 
Voyages, he is to lodge a copy of his journal in the Admi¬ 
ralty : and if a pilot occafion the lofs of a Ihip, he is to 
pay 100 livres fine, and be for ever deprived of the excr- 
cife of pilotage ; and if he doth it defignedly, be punilhed 
with death. Lex. Mercat. 70, 71. 

The laws of Oleron ordain, That if any pilot defignedly 
mifguidc a Hup, that it may be call away, he lhall be put 
to a rigorous death, and hung in chains: And if the 
lord of the place where a (hip be thus loll, abet fuch 
villains in order to have a lharc in the wreck, he lhall be 
apprehended, and all his goods forfeited for the fatisfac- 
tion of the perfons fuffering ; and his perfon lhall be 
fattened to allake in the midll of his own manfion, which 
being fired on the four corners, lhall be burnt to the 
ground, and he with it. Leg. OL c. 25. And if the 
fault of a pilot befo notorious, that the (hip's crew fee an 
apparent wreck, they may lead him to the hatches, and 
ftrike off his head; but the Common law denies this hally 
execution: An ignorant pilot is fentencid to pafs thrice 
under the (hip's keel, by the laws of Denmark. Lex 
Mcrcat. 70. 

Mailers of (hips (hall not oblige pilots to pafs thro* 
dangerous places, or to Beer courfes againft their wills; 
but if there be a difference in opinions, the mailer may 
in fuch cafe be governed by the advice of the moll expert 
mariners. Ibid , Before the Ihip arrives at her place or 
bed, while lhe is under the charge of the pilot, if (he or 
her goods perifh, or be fpoiled, the pilot lhall makegood 
the fame: But after the Blip is brought to the harbour, 
then the majler is to take charge of her, and anfwer all 
damages, except that of the ad of God, tic. Leg . OL 
tap. 23. 

In charter parties of affreightment, the mailer gene¬ 
rally covenants to find a pilot, and the merchant to pay 
him: And in cafe the Ihip (hall mil'carry thro' the in- 
fufficiency of the pilot, the merchant may charge either 
the mailer or the pilot; and if he charges the mailer, 
fuch mailer mull have his remedy againft the pilot. Lex 
Mercat. 70. See Lodmanage. And Strange 249. for the 
conftrudtion of the ftatutc relating to the piloting of fhips. 

3 Geo. 1. c. 13. See alio 7 Geo. 1. c . 21. 5 Geo. 2. 

c. 20. And 4 Gee. 3. c. 12. 

fbimffc&enuve.'-Williclmus Hoppelhort, tenet di- 

midima virgatum terra in Rockhampton de Domino Rege, 
perftrvitium cujlodiendi fex dtmiftUas, fcil. meretrieos, ad 
mfitm Domini Regis . 12 Ed. 1. viz. by Pimp-Tenure. 

Blount’s Ten. 39. 

btbete, Or Ad pinnas bibere. The old cuftom 
of drinking brought in by the Danes, was to fix a pin in 
the fide of the wafial bowl, and 10 diink cxadly to the 
pin; as now is pradifed in a fealed glafs, &e. This kind 
of drunkennefs was forbid the clergy, in the council at 
London , Anno 1102. Prejbyten non cant ad potattones, nee 
ad pinnas bibant. Cowell. 

fEUpe, fPipaJ Is a roll in the Exchequer, otherwife 
callca The Great Roll, anno 37 £. 3. c. 4. See Clerk of 
tbo pipu It is &lfo a meafure of wise, containing two 
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hogftjeads, or half a ton, that is, one hundred and twehly 
fix gallons; mentioned in 1 R. 3. t. 3. ■ 

piquant, A French word for Ihaip, made ufe c 7 
to exprel's malice or rancour againft any one. Law Fr . 

Dm. 

pirates, (PirataJ Are common fea rovers, without 
any fixed place of refidence, who acknowledge no fove- 
reign and no law, and fupport themfelves by pillage and 
depredations at lea: But there are inftatices wherein the 
word pirata has been formerly taken for a fea captain. 
Spelm. r 

The crime of piarcy, or robbery and depredation upon 
the high seas, is an offence againft the univerfal law of 
fociety ; a pirate being, according to Sir Edward Coke, 
(3 In/l. 113.) hof is humans generis. As therefore he has 
renounced all the benefits of fociety and government, and 
has reduced himfelf afreih to the favage Hate of nature, 
by declaring war againft all mankind, ail mankind mult 
declare war againft him : So that every community hath a 
«ght, by the rule of felf-defence, to infliA that punilh- 
ment upon him, which every individual would in a ftate 
of nature have been otherwife entitled to do for any ia- 
vafion of his perfen or pcrfonal property. Black . Com . 4 
V. 71. T 

Pirates are enemies to all : They are denied fuccour by 
the law of nations; and by the Civil law, a ranfom pro- 
mifed to a pirate, if not complied with, creates no wrong; 
for the law of arms is not communicated to fuch, neither 
are they capable of enjoying that privilege, which lawful 
enemies are intitled to in the caption of another. Lex 
Mena/. 183. If a pirate enters a port or haven, and af- 
faults and robs a merchant Ihip at anchor there ; this is 
not piracy, tecaufe it is not done upon the high f a ; 
but it is a robbery at the Common law, the aA being infra 
corpus comitatus : And if the crime be committed either 
fuper alt urn mare , or in great rivers within the realm, 
which are looked upon as common highways, there it is 
piracy. Moor 7 56. 

It has been held, that piracy being an offence by the 
Civil law only, lhall not be included in a ftatute fpeaking 
generally of felonies, as to benefit of clergy,, tic. which 
lhall be conllrucd only of thofe felonies which are fuch by 
our law ; as thofe piracies are which are committed in a 
port or creek, within the body of a county. 2 Hawk . 
P ' C - 345 - 

If a Ihip be riding at anchor at fea, and the mariners 
part in their Ihip boat, and the reft on lliore, fo that none 
are left in the Ihip ; and a pirate attack her, and com¬ 
mits a robbery, it is piracy, 14 Ed. 3. And where a 
pirate affaults a Ihip, and only takes away feme of the 
men, in order to fell them for Haves; this is piracy: 
And if a pirate make an attack on a Ihip, and the matter 
for the redemption is compelled to give his oath to pay a 
certain fum of money, tho' there be no taking, the fame 
is piracy by the Marine law; but by the Common law 
there mull be an a&ual taking,* as in cafe of robbery on 
the highway. Lex Mercat . 185. But the taking by a 
Ihip at fea, in great neccffity, of victuals, cables, ropes, 
tfc. out of another Ihip, is no piracy; if that other Jhip 
<anfpare them,, and paying or giving fccurity therefore. 
Ibid, 183. 

A pirate takes goods upon the fea, and fells them, the 
property is not altered, no more than if a thief on* 
land had ftolen and fold thqm. 27 Ed. 3. cap. 13 
Godb. 193. Yet u by the laws of England , if a man com- 
mit piracy upon the fubjeAs of any otherprince, and brings 
the goods into England and fefts them in a market-overt, 
the fame lhall be binding, and the owners be conduded 
I Hob. 79. * 

When goods are taken by a pirate, and afterwards the 
pirate making an attack upon another Ihip, is conquered 
and taken by the other, by the law marine the admiral 
may make reftitution of the goods to the owners, if they 
are fellow fubjeAs of the captor's, or belong to any Ham 
in amity with his fovereign, on paying the colls and 
charges, and making the captor an equitable confedera¬ 
tion for his fervice. Lex Mercat. 184. if a pirate at 
fea alfcult a Ihip, and in the engagement kills a perfon in 
the other ihip, by the Common law all the perfons on 
1 board 
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board the pirate Ihip are principals in the moriler, altho* 
none ehter the other (hip ; but by the Marine law* they 
who give the wound only lhall be principals, and the 
relt accefliiries, if the parties can be known. Yelv. 135. 
It has been holden, # that there cannot be an acceffary of 
piracy, but if it happens, that there is an acceffary up¬ 
on the fea, fuch acceflary msy be punilhed by the Civil 
law before the Lord Admiral: And it was made a doubt, 
whether an accclfary at land to a felony at fea. was triable 
by the admiral, within the purview of 28 Hen. 8. Tho’ 
this is fettled by 11 & 12 W. 3. which provides that ac- 
ceffaries to piracy, before or after, lhall be inquired of, 
tried and adjudged according to the faid ftatute. 2 Hawk. 

22V 

In cafe the fubjeds of a prince in enmity with the crown 
of England, enter themfelves Tailors on boaid an Englijb 
pirate, and a robbery is committed by them, who me af¬ 
terwards taken ; it is felony in the Englijb, but not the 
ftrangers: But in ancient times it was petit treafon in 
the Englijb, and felonly in the flrangcrs : And if any 
Englijhman commits piracy upon the fubjeds of any 
prince or (late in amity with England, they are within 
the flat. 28 II. 8. Jf the fubje&s of any nation or king¬ 
dom in amity with England lhall commit a piracy on 
the Blips or goods of the EngUJb, the fame is felony, 
and punilhable by this ftatute : And piracy committed by 
the fubjeds of France, or any other country in friend- 
ihip with us, upon the Britijb feas, is properly punilh¬ 
able by the crown of England only, Lex Mercat. 186, 
187. 

A piracy is attempted on the ocean, if the pirates are 
over-come, the takers may immediately inllid a punifh- 
inent, by hanging them up at the main-yard end ; tho’ 
this is underload where no legaljudgment may be obtained ; 
hence if a Ihip on a voyage to any part of America, or the 
plantations there, on a difeovery of thofe parts ; is at¬ 
tacked by a pirate, but in the attempt the pirate is over¬ 
come; ihe pirates may be forthwith executed, without 
any folemnity of condemnation, by the Marine law. 
1 lid. 184. 

By the antient Common law, piracy, if committed hy 
a fubjed, was held to be a fpecics of treafon, being con- 
trary to his natural allegiance ; and by an alien to be 
felony only; But now, ftnee the ftatute of treafons, 25 
Ed. 3. c, 2. it is held to be only felony in a fubjed. 
3 In ft. 113. 

Formerly it was only cognizable by the admiralty 
courts, which proceed by the rules of the Civil law. But, 
it being inconfjftcnt with the liberties of the nation, that 
any man’s life lhould be taken away, unlefs by the judg¬ 
ment of his peers, or the Common Jaw of the lanJ, the 
ftatute 28 Hen. 8. c. 15. eftablilhed a new jurifdidion for 
this purpofe; which proceeds according to the courfe of 
the Common law. Black. Com. 4 V. 7 1 . 

By ftat. 28 Hen. 8. c. 15. all robberies committed by 
pirates, (hall be inquired of, heard and determined in 
any county of England, by the King’s commijfton, as if the 
offences bad been committed on land ; and fuch commilfion 
lhall be direded to the Lord Admiral, and other perfons, 
as lhall be named by the Lord Chancellor, who Jhall de¬ 
termine fuch offences after the common courfe of the laws of 
the kingdom ufedfor felonies and robberies , & c. and award 
judgment and execution as againft felons for any felony 
done on the land; and the offenders lhall fuffer death, 
lofs of lands and goods, as if they had been attainted of 
fud offence committed of! land, • 

This ftatute doth not *lter the offence of piracy, but 
leaves it as it was before, viz. Felony only by the Civil 
law ; but giveth a {rial according to the Common law, 
and infli&s death, £2 fc* as if the offenders had been con- 
videi of any felony done upon the land. 3 Inft. 112. 
H. F. C. 77. And no attainder for this offence corrupts 
the blood, the ftatute mentioning only that the offender 
jhall fuffer death, lofs of lands, &c. as if he were at¬ 
tainted of a felony at Common law ; but fays not, that 
the blood lhall be corrupted. 3 Inft. 112. Likewife the 
offender is to be tried on the ftatute, to forfeit his 
lands, &r, which are not forfeited by the Civil law. 1 
liU.Jbt. 


1 1 12 W. 3. e* 7. enads, That all piracies, commit* 

ted on the fea, or in any haven. &c. where the admiral 
hath juriididlion, may 1 c tried at fea, or on the land, in 
any of his M^jelty’s iflands, &c. abroad, appointed for 
thai purpofe, by comiuiffion, under the Great Seal, or 
leal of the admiralty, direded to fuch commiflioners as 
rhe Kmg lhall think lit; who may commit the offenders, 
unci call a ourt of admiralty, confiding of/even perfons at 
leaft, or for want of (even, any three of the commit 
ii oners may c ill others; and the perfons fo affcmbled 
m ly proceed according to the courfe of the admiralty , pafs 
lentence of death, and order execution, &c. And com- 
millions for trial of offences within the Cinque Ports , 
lhall be diredfd to the warden of the Cinque Ports, and 
the trial to be by the inhabitants of the ports. And if 
any natural born fubjeds or denizens, lhall commit 
piracy againft any of his Majeily’s fubjeds at fea under 
colour of any comniiilion from any foreign prince, they 
lhall be adjudged pirates : If any mailer of a ihip, or fea- 
men give up his Ihip to pirates, or combine to yield up, 
or run away with, any Ihip ; or any feaman lay violent 
hands on his commander, or endeavour a revolt in the 
Ihip, he lhall be adjudged a pirate, and fuffer according¬ 
ly ; alfo if any perlbn difeover a combination for running 
away with a Ihip, he lhall be intitlcd to a reward of 10/. 
for every veftel of 100 tons, and 15/. if above ; And all 
perfons who fet forth any pirate, or be afliiling to thofe 
committing piracy ; or that conceal fuch pirates, or re¬ 
ceive any veffel or goods piratically taken, lhall be deem¬ 
ed acceftary to the piracy, and fuffer as principals. The 
6 Geo. 1. makes the ftat. 11 & iz IF. 3. c. 7. perpetual. 

And by 8 Geo. 1. c. 24. Mailers of lhips trading with, 
pirates, or furnilhing them with Uores, fcfr. and perfons 
corrcfponding with pirates, are declared guilty of piracy ; 
and (hall be tried according to 28 Hen. 8. and 11 t*f 12 
W. 3. and fuffer death, forfeit lands, tsc. Ships fitted 
out with dcftgn to trade with pirates, and the goods 
lhall be forfeited: And mailers of fliips, and feamen of 
lhips carrying guns, being attacked by pirates, if they do 
not defend their fliips, lhall forfeit their wages, and be 
imprifoned fix months ; but fcamen wounded in defence 
of lhips againft pirates, (hall be admitted into Greenwich 
hofpital, &c. 

When an Englijb Ihip lhall have been defended by 
fight againft pirates, and any of the ofHcers or feamen be 
killed or wounded, the judge of the admiralty, or mayor 
or chief officer of any port, aflifted by four merchants, may 
by procefs levy a fum not exceeding 2 per cent, of the 
value of the ihip and goods defended, to be diftributed 
among the officers and feamen, or the widows and children 
of the perfons killed. Lex Mercat. 186. Pirates are 
always excepted in general pardons: And indidment for 
piracy muft alledge the fad to be done upon the sea : 
and have both the words fclonice and piratice , &c. 

By 18 Geo. 2. c . 30. All fubjeds who during any 
war, lhall commit hoftilities on the lea againft any of his 
Majefty’s fubjeds by colour of any commilfion from the 
enemy, or adhere, or give aid to the enemy upon the fea, 
may be tried as pirates, in the court of Admiralty, on 
Ihip-board or on land, and being convided lhall fuffer 
death, &c. as other pirates, &c. by th t ftat. 11 W. 3. 
But perfons convided on this ad, lhall not be tried for the 
fame crime as for high-trealon ; but if not tried on this 
ad, may be tried for high-treafon on the ftat. 28 H. 8. 
r. 15. Vide Staunf. P. C. 10. 3 Inft. 112. 2 Hale*s 
Hift. P. C. 369, 370. I Hawk . P. C. 98. 

In the conltrudion of 28 H. 8. c. 15. the following 
opinions have been holden : 

That it does not alter the natnre of the offence, fo at 
to make that, which was before a felony only by the Civil 
law, now become a felony Ijy the Common law; for the 
offence muft ft ill he alleged as Ooni upon the sea, and 
m no way cognizable by the Common law, but only by 
virtue of thit ftatute ; which, by ordaining that in fome 
refpe&s it lhall have the like trial and pimilhments as are 
nfed for felony at Common law, lhall not be carried fo 
far as to make it alfo agree with it in other particulars 
which are not mentioned; from hence it follows that 
this offence remains* as before , of a fpecial natflte, and 
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that it fliall not be included in a general pardon of all 
felonies. 3 Inft. uz. 2 Hale's lift. F. C. 370. Moor , 
756. 3 lnft* liz. Co. Lit . 391. 

From the fame ground it follows, that no perfon in re- 
fpeft of this ftatute be conftrued to be, or puuilhed as 
acceffaries to piracy before or after, as they might have 
been, if it had been made felony by the Itaute, whereby 
all thofe would incidentally have been acceifaries in the 
like cafes in which they would have been acceifaries to a 
felony at Common law j therefore accefuries to piracy, 
being neither expreffly named in the ftamcc, nor by con- 
itrudion included, remain as they were before, and were 
triable by the Civil law, it their offences were committed 
on the fea; but 011 the land, by no law, until 11 & 12 
3* c. 7. for 2 fc? 3 Ed. 6. c. 24. which provides again It 
acceifaries in one county to a fel my in another, extends 
not to acceifaries to an offence committed in no county, 
but on the fea ; but by 11 6f 12 IV. 3. they are triable in 
like manner as the principals are by 28 //. 8. 3 Inft* 

JI2. 1 Hawk. P. C. 99. 

From the fame ground it follows that an attainder for 
this offence corrupts not cite blood, for tho* the ftatute 
fays, that the offender fliall fuffer iuch paint of death, 
(Ac. as if he were attainted of a felony at Common law, 
yet it fays not, that the blood ihall be corrupted. 3 Inft. 

112. I Hawk. P. C. 99. 

Yet it has been relieved, that an offender ftanding 
mute on an arraignment, by force of this ftatute, fliall 
have judgment of paint fort & dun ; for the words of 
the ftatute are, that a commiflion ihall be directed, £f U. \ 
to hear and determine fuch offences after the common 
courfe of the laws of the la*,d. 3 Inft. 114. Dyer 241. 
pi. 4.9. 308. pi. 73. 

It hath been holder), that the indidment for this of* 
fence iilu ft allege the fact to be done at fea , and mu ft 
have the words fdmice and piratice; and that no offence is 
puniihable by virtue of this ad as piracy, which would 
not have been felony if done on the land, confequently 
taking an enemy's ihip, by an enemy is not within the 
ftatute. 3 Inft. 112. 1 Roll. Rep. 175. 1 Hawk. P* C. 

100. 

It is agreed, that this ftatute extends not to offences 
done in creeks or ports within the tv>dy of a county, be¬ 
cause they arc and always were, cognizable by the Com¬ 
mon law. Moor 756. I Roll. Rep. 175. 1 Hawk. P. 

C. 100. 

Piracies on the fea, excepted out of the general par¬ 
don, 20 (no* 2. c. 52. fed. 13. bee i6 l r in. Abr. lit. 
Pirates. 

pirates (E?OO&0. In the patent to the admiral he has 
granted him bona piratar': The proper goods of pirates 
only pafs by this grant; and not piratical goods. So it is 
of a grant de bonis fclonum* the grantee fliall not have 
goods ftolen, but the true and rightful owner. But the 
King fliall have piratical goods, if the owner be iv't 
known. io Rep. 109. Dyer 269. Jenk. Cent. 325. 

$J>ffcarp, (Pifcaria , •vel priuileg turn pijcandiJ Is a 
right or liberty of fijhing in the waters of another perfon : 
And there are three forts of pifcar'tes, libera pifcaria ; Se~ 
paralispifcaria ; and communis pifcaria. Sec Fijhing , and 
Common of Pifcary. And Blqck. Com. 2 F* 34, 39. 

j 3 ICcciwriu 0 , Is ufed in our records for a filhmonger. 
Pat. 1 E. 3. part* 3. m. 13. 

$>it, Is a hole wherein the Scots ufed to drown women 
thieves; and to fay condemned to the pit, is as when we 
fay condemned to the gallows. Skene* 
pit anb l&allotos. See Foffa and Furca . 
pitching;}&c:icc. Money, (commonly a penyj) paid 
for pitching, or fetting down every bag of corn, or pack 
of goods, in a fair or market. 

pittance, (Pitancia, modicum) A little repaft, or re- 
feftion of fifti or flefli, more than the common allowance. 
————Johannes Dei Gratia , IA<. ComeJJimus , lAc. In 
ufus pauperum , (A ad refefiioprm monacborum , qui illis die- 
bus ojJUcia di<vinn pro defunfits edebrabant, qu*r refeftio pi- 
tancia vocal', frc. . Rot. Char, ad Hofpiiai. S. Salva¬ 
tor. Sanfti Edmundi, Sec. An. 1 Reg, Johan, p. 2. 

fMacart), (Fr. plaquart, Dutch plauaert) Hath feveral 
figniStations: Iu France , it is a table, wherein laws, 
orders, (Ac. are written and hung up; in Holland , it is an 


cdi6l or proclamation ; alfo it fignifics a writing of fife 
coil dud ; with us it is little ufed, but is mentioned as a 
licence to ufe certain games, (Ac. in th eftat. z (A $ P.\(A 
M. c. 7. See 33 H. 8. e. 6. 

$lare, (L ecus) Where a fad was committed, is to be 
all edged in appeals of death, indidmenrs, (Ac. And 
place is conflderable in pleadings, in feme cafes: Where 
the law requires a thing to be fet down in a certain 
place, the party muft in his pleadings fay, it was done 
there. Co. Litt . 282. When one thing comes in the 
place of another, it ihall be laid to be of the fame nature*} 
as in cafe of an exchange, (Ac. Sbep. Epit. 700. See 
Local. 

. placita, Picas, or pleadings, or debates and triads at 
I law. Plaata is a word often mentioned in our hifeories, 
and law books: At firft it fignified the publick aflemblies 
of all degrees of men where the King prefided, and they 
u iu ally con ful ted upon the great affairs of the kingdom, 
and thefe were called generalia placita , becaufc general it as 
univerforum majorum tarn cleric arum quant laic arum ibidem 
convemebat: This was the cultom in France , as well as 
here, as we are told by Bertinian , in his Annals of France* 
in the year 767. Some of our hiftorians, as Simeon of 
Durham , and others, who wrote above 300 years after¬ 
wards, tells us, that thofe aflemblies were held in the 
epeujidds : and that the placita gcncralia, and curia regts* 
were what we now call a parliament ; It is true, the lords 
courts were fo called, vise* Placitageneraha* but oftner 
curia generates, becaufc all their tenants and vaifais were 
bound to appear there. 

We alfo meet with placitum nominal urn. i. e. the day 
appointed for a criminal to appear and plead, and make 
his defence. Leg. H. 1. cap. 29. 46, 50. VDatum frac- 
tum , i. e. when the day is palt. Ley. If. 1* cap. 59. 
Lord Coke tells us, that the word is derived from pl.t - 
cendo, quia bene [lac it art J'uper omnia placet; this Teems 
to be a very fanciful derivation of the word : it fjems ra¬ 
ther to be derived from the German plats, or from the 
Latin plateis , i. e. fields or ffreets where thefe aflemblies 
or courts were firft held. But this word placita did fome- 
times fignify penalties, fines, mulfts, or emendations, ac¬ 
cording to GcrvaJ'e of tilbury, or the Black Book in the 
Exchequer, lib. 2. tit. 13. Placita autem duimus pcenas 
pecuniariat in quas incidunt delinquentes. So in the laws of 
Hen . ). cap. 12, 13. Hence the old rule of cultom. 
Comes , ha bet tertium denarium placitorum, is to be thus 
undcrltood ; the Earl of the county Ihall have the third 
part of the money due upon mulcts, lines, and amer¬ 
ciaments impofed in the aflifes and county courrs- 
Conve/l. 

fMacitavc, i. e. Litigare (A caufas agere , to plead : 
And the manner of pleading before the (onquejl was. 
Coram aldermanno tA proceribus, (A coram hundredariis , 
(Ac. MS. in B»bl. Cotton. 

l&LiCttatO}. A pleader : Ralf Flambard is recorded to 
be totius regni pi (itator. Temp. W. 2. See j'upra , the 
laft claufe of plaata. 

plaint, (Fr. flaintc, Lat, querela) L the exhibiting 
any adlion, in writing ; and the party making his plaint 
is called the plaintiff. Kitch. 231. A plaint in an in¬ 
ferior court is the cntiy of an afction, after this manner; 
A. B. complains , of C* D. of a plea of trefpafs, &C. end 
there are pledges of profecuting, that is to fay , John Doe and 
Richaid Roc. 

The firft procefs in an inferior court is a plaint , which 
is in the nature of pin original writ* bccaufe therein is briefly 
fet forth the plaintiff’s caufe of altion ; and on this plaint 
there may iffuc a pone, till the return of a nihil, upon 
which a capias will lie again ft the body of the defendant. 
2 Lill. Abr. 294. 

Where a plaint is levied in an inferior court, the de¬ 
fendant mult be nrft diftrained for non-appearance, by 
fomething of fmall value \ then if he doth not appear, a 
farther diltrefs is to be taken to a greater value, and fo 
on ; if all his goods are diftrained on the firft diltrefs, at¬ 
tachment may be iffued out of B. R. again ft the officers, 
(Ac. Ibid. A plaintiff in an ajftfe may abridge his plaint; 
of any part whereupon a bar is pleaded. 21 tins. 8 . c . 3. 
See County Court . And Black, Com , 3 V. 273. 

piafitt 
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plaint Sn afvpcrior court, is fa id to be the caufe for 
which the .plaiutiffcomplains againtt the defendant; and 
for which he obtains the King's writ: For as the King 
denies his writ to none, if there be caufe to grant it; (o 
he grants not his writ to any, without there be caufe al- 
ledgcd for it. z LiU. 294. 

$M<niCbia, A plank of wood. Cowell. 

^dUiftcters, Not to exercife the art of a painter in Lott* 
don* 1 ‘tac . 1. r. 20. 

plantation* [Flantatio, Colonia) Is a place where peo¬ 
ple are fent to dwell 5 or a company of people tranfpiant- 
cd from one place to another, with an allowance oi land 
for their tillage. Lift, Dili. 

All wattes, which the natives in any country make no ufe 
ef,*nor can receive any damage by their being in the hands 
of others, may lawfully be poffcffed by plunters: If a na¬ 
tion or people be expelled out of their own land, 
they may leek void places in fome other country, 
and there may juilly plant; and the immediate poilef- 
fing fucb plantations creates a right againtt all perfons but 
he who hath empire there. Lex Mercat. 156. And where 
pjrfons having arrived in any territories and planted there, 
)f before they can reap the fruits of their labour, the ne- 
cdlities of human life are wanting, by the laws of nature 
they may force a fubfiftence from a neighbour planter; be- 
caufe a fubfittence belongs to every man unlefs he has 
merited to lofe the life he leeks to preforve, Ibid . 

Our plantations abroad are chiefly i(lands in America, 
over wh.ch there are particular governors; and the iflands 
of J. mate U and Barbadoes , with fome others, are very 
populous, and much frequented by unfortunate perfons, 
who have fo great advantages in trade, that by their 
induflry, their prefent misfortune is often attended with a 
future huppineis, by accummulating wealth from the pro- 
dud of ihcl'c foreign colonies. Geograpb . Epitom . 228, 

The JL/ifliJv Plantations contain Jamaica, Barbadoes, 
Virginia, Maryland, New England, New-Tori, Carolina , 
Bermudas, and thej Leeward Ijlands, (jc. And there is late¬ 
ly a fottlcmcnt in America much encouraged, called Geor¬ 
gia, under the management of truttees, (Ac* The planta¬ 
tion Iflands being got by conqueft, or by the King's 
fuhjcCb going m fcarch of fume prize, and planting them- 
felves there, the King is not reilrained by the laws of 
.England to govern them by any particular laws, but may 
govern them by what law be will: but it has been adjudg¬ 
ed, That the laws and cultcms by which the people of any 
ill and or plantationwcrc governed before the conqucll there¬ 
of, bind them untii new laws are given; for there is 
a necefftty that the former ihall be in force till the new 
are obtained, and even then fome of their old cuttoms 
may remain, as they dp in Barbadoes, (Ac. If an unin¬ 
habited country be newly found out by Englijb fubjefts, 
all the laws of the kingdom oi England are immediately 
in force there. 2 Salk. 411. 3 Mod . 159, 4 Mod. 225, 

226. Sec Black. Com . I V, 106. 4 V. 245. 

For the fevcral ftatutes relating to the plantations, foe 
Tabic to the Statutes. • 

f&U’C, ffoy* or final! water vefle!. 13 Elis, cap • 15. 
A ty\ laid on perfons pofleffed of filver plate. 29 Geo. 2, 
c. 14. 

Alfo vcflels, Ac. of gold and filver are called plate, 

• as well in law, as in trade. 

By 7 A 8 W. 3. c. 19./ 3. Publick houfoa were pro- 

• hibittd to nfe plate. After this part of the aft had lain 
dormant many years, a fot of informers fuddcnly arofo, 
and brought a number bf aftions for the penalties, for¬ 
feited by virtue of the*aft, whereupon many publicans 
railed a fam of money 40 pay the expence of a bill to re¬ 
peal this claufo, and obtained an aft for the repeal, which 
is ihc 9 Geo. 3. c.4 11./. 1. See Table to the Statutes tit. 
Gold. 

4&iapljoufe, Playboufts were originally inftituted with a 
dehgn of recommending virtue and expofing vice and 
folly ; therefore are not in their own nature nufances: 
but it hath been hoidea, that a common playboufe may be 
* nufance, if it draw together great numbers of coaches, 
Ac. as prove generally inconvenient to the places adja¬ 
cent. 5 Mod. 142, 

If any perfons in plays* Ac. jeftingly or profanely ofo 
she name of God, they forfeit 101 . 1 Jac. 1. c. 21, 
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And players fpeakingany thing in derogation of religion, 
Ac. are liable to forfeitures and imprifonment. 1 Elis. 
Alfo afting plays or interludes on a Sunday, is fubjeft to 
penalties, by 1 Car . 1. cap. 1. 

No perfon (hall aft any new play , or addition to an old 
one, Ac. unlefs a true copy thereof, (igned by the matter 
of the playboufe, be font to the Lord Chamberlain four¬ 
teen days before a&ed\ who may prohibit the reprefont- 
ingany ttage play : And perfons aftiag contrary to fuch 
prohibition, forfeit Co/, and their licences, Ac. Seat. 
10 Geo. 2. c. 28. And by this ftatute, no licence is to 
be given to aft ploys, but in the city and liberties of Weft- 
minfter, or places of his Majefly's r elide nee. Ibid. See 
Nufance. 

4 &lat ’0 anb tfamer* See Nufance , Gaming . 

fMcn; [Placitum) Is that which either party alledges for 
himfolf in court, in a caufe there depending to be tried ; 

Pleading in a large fonfo, contains au the matters 
which come after the declaration, till iflue is joined ; but 
is commonly taken for the defendant’s anfwer to the de¬ 
claration. , 

Pleas are divided into pleas of the crown , and common 
pleas ; pleas of the crown are all fuits in the King’s name,, 
for oftences committed againtt his crown and digniry, 
and alfo againtt the peace. Common pleas are thofo that 
are agitated between common perfons, in civil cafes: 
And pleas may be Firther divided into as many branches as 
action; for they fignify all one. S. P . C. cap. 1 . 4 Jnft . 

10. 

A plea to the aftion is that which goes to the merits of 
the caufe or aftion ; and is general to the declaration, or 
a fpecial plea: A general plea in debt or contraft, is 
He owes nothing : In debt on bond, ’7 is not bis deed, or 
He paid it at the day; in aftion of the cafe upon a pro- 
mife. He did not promife ; in trefpafs upon the cafe, Not 
guilty ; in covenant, performance tf covenants, (Ac. 

A fpecial plea contains the matter at large, concluding 
to the declaration or aftion; and fpecial pleas arc many, 
as by dure/s and per minus, and in jaft/fcation, that in af- 
fault and battery, the plaintiff ttruck the firft blow, Ac. 
In watte, on nul wafts pleaded, the defendant cannot 
plead juilifiable watte; but he may give in evidence, 
lightning, enemies, (Ac. to prove it to be no watte: 
He is to confefs the faft, and plead fpecialiy in thefe cafes. 
Finch 362, 378. l Inft. 282, 372. 

Special pleas in anfwer to the declaration, arc pleas in 
bar, or in abatement ; and every plea mutt be pleaded 
either in bar to the aftion, or in abatement of the writ 
upon which the aftion is framed, or it is but a difeourfo, 
and not a plea . 

Special pleas are drawn up in form, fotting forth the 
matter pleaded, (Ac. and mutt be (igned by counfol, or 
they will not be received : A foreign plea is to be ingrof- 
fed in parchment, and (igned by counfol, and be put 
in, on the oath of defendant, that the plea is true. 
PraFiif Attorn. Edit, I . pag. 80. And when a defendant 
hath pleaded, the plaintiff anfwers the defendant’s 
plea , which is called a replication ; and the defendant 
anfwers the replication, by rejoinder ; which the plain¬ 
tiff may anfwer by furrejoinder ; and fometimes, (tho’ fol- 
dom,) pleadings come to rebutter s in anfwer to furre¬ 
joinder ; and fur rebut ter. • 1 Inft. 303. 

The order of pleading , 

In good order of pleading, a perfon ought to plead, 

I ft. To the jurifdUHon of the court . 

2dly, To the perfon of the plaintiff, and next of the dt* 
fendant , 

3dly, To the writ. 

4thly, To the aBion of the writ . 

5thly, To the count or declaration. 
f ^,6thly t To the aBion itfilf in bar tbereef: 

A plea to the jurifdUHon is called a foreign pica, be* 

. caufe it alledges that the matter ought to be tried in ano¬ 
ther court, (Ac. 

Pleat to the perfon, have been formerly fix, viz. ville- 
uage, outlawry, excommunication, the party an alien, 

8 O out 



P L E 

out of protection, and profeffed in religion ; bat the laft 
is now no plra. 

The plea to the our/>, is for variance between the 
writ ar-d record, death of parties, mifnomer, jointenancy, 
\fc. and may be to the writ and bill, or count together. 

Pirns to the count or declaration, are variance between 
the writ and count, fpecialty or record, incertainty, &c. 
and all thefe are properly pleas in abatement. 

Plea to the ail ion of the writ is where one pleadeth fuch 
matter which Oieweth the plaintiff had no caufc to have 
the writ brought. And a plea in bar to the attion itielf, 
is when defendant pleadeth a plea which is fuffi- 
cient to overthrow the attion. Kite/?. 95. Lin\ 
196. Pleas in bar, fuch as a releafe, the ftatute of li¬ 
mitations, agreement with fatisfattion, be. deltroy the 
plaintiff’s action for ever: but pleas in abatement <~re tem¬ 
porary and dilatory, and do not deftroy the action, only 
fop the caufe for a nubile, till the defett is removed ; as 
where there is fome fault in the writ’or declaration, mifno¬ 
mer of the defendant, where the plaintiff is excommunicate, 
CSV. A plea to the jurildittion, of mifnomer, or any 
other plea in abatement, cannot be pleaded after an im¬ 
parlance; tho’ a plea in bar may, becaufe that goes to 
deftroy the attion. 2 Lutw , 1174. 

Pleas in bar may come after a continuance, or general 
imparlance; but if fuch plea be firft pleaded, the defend¬ 
ant iha.ll not be admitted afterwards to plead in abate¬ 
ment of the writ, which is allowed to be good by plead¬ 
ing in bar to the attion : yet matter cf record may be 
Jhewn in arrejl cf judgment , and thereby the writ be abat¬ 
ed. Hob. 280, 781. 

By imparlance a writer bill is admitted to be good, fo 
that after it, flea in abatement ought npt to be received ; 
but if it be accepted, and the plaintiff doth demur to it, 
the demurrer is good: After defendant hath pleaded in 
abatement, and before he pleads direttly in bar, he may 
demur to the declaration, as he may where he is adviJed 
that the declaration is infufiicient, &c. Pratt. Solic. 235, 
236. 

It has been refolv’d, That where a plea is in abaten ent, 
if it be of necefiity that the defendant muft difclofe matter 
of bar, he fhaii have his elettion to take it either by way 
of bar, or abatement. 2 Mod. 65. If defendant can have 
no advantage by pleading in abatement, or by demurring, 
he may afterwards plead in bar; and before he pleads any 
fpecial matter in bar, he may plead in general, viz. A re- 
)e.ifc or dcfeafancc ; acceptance of other things; tender 
of amends ; concord or accord ; arbitrament j auterfoits 
bar by former judgment; the ftatute of limitation ; dif- 
abiliry of plaintiff; priviiegeof defendant, or other mat¬ 
ter ; for Jbveral matters pleadable in abatement, may be 
pleaded in bar. Pratt. Attorn. 1 Edit. 82. Alfo he may 
plead another attion depending of the fame nature , for 
the fame thing, &c. and if a perfon mirtaking his iirit 
attion, bring another attion without difeontinuing the 
firft, this plea may be pleaded. 1 Salk . 393. 

There is like wife a plea puis darrein continuance, where 
defendant hath pleaded a plea, and before trial there hap¬ 
pens fome new matter, which will avoid the action : It 
may be pleaded after iffue joined, at any time before ver¬ 
dict ; but after verdict, anil before day in bank, there is 
no day to plead it; fo that thfc remedy is by auditu quere¬ 
la. Cro.'Jcu. 646. 

A defendant with leave, may plead fevcral matters; but 
if any fuch matter be excepted to, and found infufficicnt, 
cofts ihall be given : And no dilatory plea (hall be allowed 
in any court of record, unJefs the truth of it be proved 
by affidavit ; or feme probable matter be (hewn. 4 iS 
5 A.tn. cap. 16. 

When a declaration, or bar, are defettive in circum- 
fiances of time, place, b'c. this may be helped by the 
pleading of the adverfc part) to it ; but not if it be in - 
Juffitient in matter. 2 Keutr. zzz. 1 Danv. Abr. 156. If 
defendant pleads a dilatory and frivolous plea, to hinder 
plaintiff from going to trial ; the court, on motion, will 
order defendant r* plead fuch a plea as he will Hand to, 
or accept of a demurrer to his plea, on arguing where¬ 
of, if the plea be not good, the court will not after per¬ 
mit him to amend it; and when a dilatory flea in abate¬ 
ment is over-ruled, there fliall be a refpondeas oufter, except 
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an iffue be joined on it 6 Mod. 10*. And if a flea in 
bar, is ever-ruled, judgment (hall be given again!! defen¬ 
dant. Lutw. 42. 

Where it is doubtful between the parties, whether a 
plea be good or not, it cannot be determined by the court 
on motion, but there ought to be a demurrer to the p/mg 
and on arguing thereof, the court will judge of the /&*, 
whether good or bad: And no advantage can be had of 
double pleading, without fpecial demurrer. 2 LiU. Jin 
310. Lutw. 422. But tho* the court is to judge of plead¬ 
ing, they will not dirett any perfon bow to plead, notwiths¬ 
tanding the matter be difficult; for the parties muft plead 
at their peril, and counfel are to advife, ks'e. 

If plaintiff ’s attorney will confent, defendant may 
waive his \lea pleaded, without moving the court; ami 
if he will not confent, it cannot be done without moving 
t he court. Trin. 1651. A defendant may waive his fpe- 
cial plea, and plead the general iffue, if there be no join¬ 
der in demurrer. 2 Salk. The defendant, before joinder 
in demurrer, may amend his plea i and fo after joinder in 
demurrer, before argued: And where defendant has de¬ 
murred, and the plaintiff joined ; the court will often al¬ 
low him to withdraw his demurrer, and plead to the ac¬ 
tion, if plaintiff hath not been put by a trial. Prattif 
Solic . 303. 

Def endant had leave to plead dt novo in four days, with¬ 
in which time he ought to have pleaded in chief; but in- 
llead of thar, he pleaded an outlawry of the plaintiff, 
'Ac. and thereupon plaintiff figned judgment for want 
of a god flea ; but on payment of colts, be. and plead¬ 
ing to iffue immediately, judgment was fet alide. Mod. 
C'i. in L. and E. 289. 

A plea may be amended, if it be but in paper, and not 
entered, paying cofts : It alter the defendant hath pleaded, 
the plain iff alttrs his declaration, the defendant may al¬ 
ter his/lea. 2 hill. 323. Pleas, in Englijb, may be 
amended in paper, or on record, and even after judgment, 
on payment of cofts, tffc. by St at. 4 Geo. 2. Falthood in a 
flea, if not hurtful to plaintiff', nor beneficial to defendant 
doth no injury; as it doth where detrimental to plaintiff; 
ts Y. Hid. 297. Tho’ if an attorney pleads a ftrife plea 
by deceit, it is againft his oath, and he may be fined. 1 
Salk. 315. 

Concerning pleas in general. 

AH fleas are to be luccintt, without unneceflary repr- 
titions, and be dirett and pertinent to the cafe, not by way 
of argument or rehearfal; and the plea of every man Jbatt 
be taken moft Jbongly againft himfelf \ 2 JLilJ. 304. The 

slea muft directly anfwer the charge in the declaration, or 
it will not be good. 1 Danv. Abr . 235. If it doth not 
anfwer all the matter contained in the declaration, the 
plainitff ihall have judgment, as for want of a plea. 1 
Lev. 16. 

Defendant pleads that he did not receive 80/. but doth 
not fay or any pari thereof ; and the plea was adjudged 
ill, for he might receive 79/. «and yet not the whole, 
be. 2 Mod. 146. 

In pleading a tender, at the putting in of the plea, the 
money is to be brought into court, or the plea will not be 
accepted, but the plaintiff (hall %n judgment, z LilL 
Abr. 308. But when judgment in ejettment is figned for * 
want of a plea , if poffeftion be not delivered, a judge 
before the aflifes may compel plaintiff to accept a plea, z * 
Salk. 516. 

If a thing is (hewed in pleading, and it is not after¬ 
wards traverfed or averred fpeciaJfy to the contrary, it will 
be taken to be eonfeffed: Tho’ the confeflion of one de¬ 
fendant in his pita, (hall not prejudice another Plowd 
48. Hob. 64. A releafe pleaded to ?n attion of trefpafsl 
without (hewing when it was made, (hall be taken before 
the trefpafs done ; And a plea of difeharge or giving no¬ 
tice, be. muft (hew how given, 10 Rep, 40. Phwd. 
128. Dyer 41. 

Every man muft plead fuch plea as is proper; but that 
need not be pleaded on one fide, which will come proper¬ 
ly on the other. Hob. 3, 78, 162. 

Pleadings which amount to no more than the general 
iffue, are not to be allowed, but the general iffue (hall 
hi entered ; and where defendant pleads the general iffue, 
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he ought to plead, fo that the whole matter ia queftion 
may be tried, zLill. 302. 2 Nelf Abr. 1246. 1 $a&* 394. 

If defendant is not conAraincd to plead a fpecial 
flea* he may plead the general iffue, and give the fpedal 
matter in evidence : And in many cafes general pleadings 
are permitted, to avoid tediotifnefs and multiplicity, and 
the particular (hall come on the other fide j as in cafe of a 
condition to perform covenants; but where a thing refts 
in a man's own notice, he muft plead it particularly. 1 ! 
In ft. 303. 8 Rep. 133. 2 Danv. Abr. 249. a Nelf. 

1 * 49 * 

If a party pleading derives an eftate to another, under 
which he doth not claim any thing, there general pleading 
is Sufficient, becaufe he bath no means to lenow another 
man's title; but *tis» other wife where he himfelf claims 
under it. Garth. 209. 

General eftates in fee-fimple may he generally alledgtd: 
Eftatcs in tail, and particular eftates, muft be (hewed. A 
plea of conveyance of lands, U'c. inter alia , where the 
conveyance contains more than relates to the matter of the 
plea , is good. 1 Roll . Rep . 72. 

Bonds and deeds are to be pleaded with a profert hie in 
curia, &c. Ibid. 1261. 

If one comes in by adt of law, the general allegation 
will /office i and things fpiritual, or where the plea con- 
fills of matter infinite, may be generally pleaded: All 
neceffary circumfiances implied by law, need not beex- 
preffed in the plea ; but when any fpecial or fubftantial 
matter is alledged, it (hall be fpecrally anfwered ; fo mat¬ 
ters of record, where they are the foundation of the 
fuit, or fubftance of the plea. 10 Rep. 94. 3 Cro. 749. 

Plowd. 6 5. 

That which is alledged by way of inducement to the 
fubftance of the matter, need not be certainly alledged, as 
the fubftance itfelf. Plowd. 8i. He who pleads in the ne¬ 
gative, is not bound to plead fo exaBly as he who pleads in 
the affirmative : And that which a man cannot have cer¬ 
tain knowledge of, he is not bound certainly to plead, 
r/ .zvd. 33, 80, 126, 129. 

Every affirmative in pleading, ought to be anfwered with 
an exprejs negative ; and if a perfon be named to be dwel¬ 
ling at A. *tis no plea to fay, that he is an inhabitant at 
feme other place; unlefs it conclude in the negative, and 
not at A. 1 In ft. 126. 19 H. 6. 1. 

It is a rule in pleading. That when a man pleads fpe¬ 
cial matter , and concludes generally, he thereby waives the 
fpecial mutter. Farrell. Rep. 53. Pleas that arc too ge¬ 
neral are not good. 1 Lutw. 239. 2 Salk. 521. And 

every plea ought to be ftngle and certain ; and not double, 
or contain a multitude of diftinft matter to one and the 
fame thing, whereto feveral anfwers are required, which 
will not be allowed; nor where defendant pleads two mat¬ 
ters, each being a (sufficient bar to the adion, unlefs one 
depends on the other, or defendant cannot come at the 
one, without (hewing the Other, when it is good. 11 
Rep 52. 1 f^ent. 48, 272 Nelf Abr. 1254, 

A double plea will not be good; for where there is dou¬ 
ble matter, no certain iffue can be taken : But a plea is not 
double which contains divers matters, if it would not have 
anfwered the whole declaration without alledging all thofe 
matters in it, and which are neceffary in defendant’s juft 
defence, 2 hill. Abr. 300. 

Where the matter is indifferent to be well or ill, and 
tfle party pleads over, the court*wiil intend it well. Mod. 
Caf. 136. If there be a repugnancy in pleading, it is 
error. 2 And. 182.* JenLoCent. 21. fyid a manfttall 
not take advantage of hie own wrong, by pleading , fsfr. 
Cro. Jac. 588* A man cannot plead any thing afterwards 
which he might have pleaded at firft. Ibid. 318* Tho’ 
furplufage (hall never make the plea vicious, but where it 
it contrary to the matter before. Raym. 8* 

When a matter is expreily pleaded by one party in the 
affirmative, which is‘exprefly denied by the other party, 
the next thing is to be an iffue in order to trial, that they 
may not plead in infinitum . Raym. 199. 

If a plea to the writ on iffue joined, he found for de¬ 
fendant, the writ (hall abate: And if to the perfon, ac¬ 
tion, or jurifdi&ion, it be found for s plaintiff, he (hall 
recover the thing in demand. Jmk. Cent. 3 06. 


The law requires in every plea two things, viz. mutter 
fujfficient 5 and that it be exprefdd according to the form . of 
the law. Hob. 164. But it is faid a man is not bourn} 
to one form of pleading, fo he plead the fubftance of the 
matter. Plowd. 435. 

The old way of pleading a record was to begin at 
the original, and not omit any continuance, And 
there is a diverfity where a judgment is feveral, and when 
*tis entire; for if forty acres of land are recoveted, here 
a plea of recovery of twenty acres is ill; but it (hould be 
pleaded of the forty acres, whereof twenty arc parcel. 
Comber. 253. 

All pleas are to be in Englijh, and not in Latin: Each 
plea is to have its proper conclufion ; and regularly all 
picas that are affirmative conclude, And this he is ready 
to verify , Sec . A plea in abatement begins, That the de¬ 
fendant ought not to anfwer tie bill. Sec. and concludes 
to the declaration thus: Whereupon he prays judgment of 
the bill, or declaration aforefaid; and that the bill be quaff¬ 
ed, See. In a plea in bar, the defendant in the beginning 
(ays, That the plaintiff' ought not to have or maintain his 
action againft him ; and concludes to the afiiou, viz. He 
prays judgment if the plaintiff ought to have or maintain 
his aBion againft him. Sec. A pleu of a record ought 
to conclude. And this he is ready to verify by the record , 
Sec. Prail.SolL. 236. 2 Nelf. 1269. J Tis faid that the 

conclufion makes the plea ; for if it begins in bar , and con¬ 
cludes in abatement , it is a plea in abatement. Ld. Raym. 
337 - 

The praBice of the courts, refpe&ing pleading. 

The court never orders a defendant to plead peremp¬ 
torily, till all the rules are out: And where the plaintiff 
amends and give* an imparlance, there Jhall be new rules 
given to plead, but not if there is no imparlance. 2 Salk. 
5 * 7 * 

In the court of C. B. if defendant doth not plead on 
rule to anfwer, before the rule is expired, the plaintiff's 
attorney may afterwards enter up judgment by nil dicit. 
PraB, Solie. 303. 

If a copy of the declaration be delivered to defendant’s 
attorney before the effoin day of the term, he may be com¬ 
pelled to plead that term, or judgment (hall be entered 
againft him. 

By the ufual courfe, defendant is to anfwer the fame term 
in which he appears, if it be an iffuahle term, and the 
writ is returnable at the beginning iheieof; but generally 
defendant hath time to plead till the next term. PraB. 
Attorn. Edit. 1. 

By an order of court, reciting that by the former 
practice, defendants had ufually been allowed eight days 
time to plead ; it was ordered, that four days only Jhould 
be allowed fuch defendants from the time of giving any 
rules. Ord. Trin. 1727. And on procefs returnable the 
jirft ox fecund returns of terms; defendant is to plead in 
four days, if he lives within twenty miles of London , and 
eight days if farther off; after delivery of the declara¬ 
tion, with notice to plead, t?c. or on default, plaintiff 
may fign judgment. Ord. Trin. 5 Geoi 1 < 

On there being fpecial pleadings in any aflion, the fe- 
condary will give rules to repjy ; and if defendant come 
to iffue, or there be a demurrer, the pleat are to be given 
to the clerk of the papers, who gives rule for the defendant 
to rejoin, &c. 

Special pleas are left with one of the clerks of the pa¬ 
pers, and the plaintiff’s attorney is to take a copy thereof 
from him, for which he pays 6 d. per (beet, and put in 
his replication; and then he carries the declaration to 
him, who will make up the paper-book, and write a 
rule on the fide ; this paper-book is to be delivered to de¬ 
fendant’s attorney, and he muft pay for entering his war¬ 
rant of attorney, and io<f. a folio for his pleading, Ctfr. 
An^l if defendant doth not receive the paper-bool:, and 
rcturri*it to the attorney for the plaintiff, on his calling 
for it to be entered in four days; then a non prof, may be 
entered for want of a plea. See 6 Mod. 22. 
y&leatfng. See Pleadings. 

Pleas in criminal tqfis. One indifled of felony, CS tc. 
ought not to be allowed to ptead to the indictment, till 
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he holds up his hand at the bar; which is in nature of 
an appearance, (Ac. A prifoner on his arraignment may 
plead the general iffuc, or in abatement, (Ac. or demur to 
the indittmmt; and he may plead in bar, auterfoits ai- 
quit, auitrfuits convid before judgment, auterfoits attaint, 
tAc. viz. That he was heretofore acquitted, convicted, or 
attainted of the fame felony. H. P. C. 228. 3 Infi . 
213, 214. A criminal may alfo plead a pardon, or be¬ 
nefit of clergy ; tho' this lalt is not ufually pleaded until 
he has otherwife pleaded before. Vide Auterfoits, Acquit, 
and Black. Com. 3 V. 40. 4 V* 2, 417. 

plea nun IDcmuner in equity. See 16 Vin. Air , 
361—376. and Comytis Digefi, 2 V. 54, 56, &u. 

fMc.ft.ing0, Are all the layings of the parties to the 
fuit after the count or declaration, to wit, whatever is 
contained in the bar, replication and rejoinder, and not 
in the count itfelf; therefore defaults in the matter of 
the count are not comprized within mif pleading, or in- 
fufficicnt pleading , nor are remedied by the itatute of 
jeofails , 52 H. 8. but only the mif pleading, or in fufiicient 
pleading committed in the bar, replication and rejoiuder ; 
l>ut thofe are now remedied alfo by 18 Eliz. cup. 13. 
Cowell. 

Pleading in general, fignifies the allegations of parties 
to fuits witen they are put into a proper and legal form ; 
and are dillinguithed, in refpett to the parties who plead 
them, by the names of bars, replications , rejoinders , fur- 
rejoinders, rebutters, furrebutters, t iTc. and tho' the matter 
in the declaration or count does not properly come under 
the name of pleading, yet being often comprehended in 
the extended fenfe of the word, it is generally conlidered 
under this head. 4 New Abr. I. 

Pleading , in ftridtnefs, is no more \hm jetting forth that 
fad, which in lenv Jhews the juftnej's of the demand made 
by the plaintiff, or the difeharge and defence made by defend¬ 
ant ; and herein no greater certainty 4s required than is 
fufficient to bring on a trial without inveigling judge or jury ; 
and it feems, that originally pleadings were lb formed, 
and were very plain and concife; but in progrefs of time 
pleaders and judges became too curious in theni| fo that 
the art of pleading, which in its ufe and defign was only 
to render the fo& intelligible, and to bring the matter to 
judgment with convenient certainty, began to degenerate 
from its primitive fimplicity and true ufe, and end in ni¬ 
cety and curiofity, which how it hath improved therein in 
latter times, the length of the pleadings, the many un- 
neceflary repetitions, and the many mifearriages of caufes 
upon fmall and trivial objections, futficiently tedify. 4 
New Abr . i. 

Pleas were anciently ore tenus , and afterwards minuted 
down by the prothonotaries, and entred of record in the 
Latin tongue, that being a dead language, and leal! fub- 
jett to variation, to remain as monuments and precedents 
of the law ; that the pleading fhould be in Latin is cx- 
prefsly Glutted by the 36 Ed. 3. c. 15. which itatute wai 
made toaboliih a law introduced by William the Conqueror, 
which ordained, that the pleadings in the courts of juf- 
ticc Ihould be in French. 4 New Abr. i. 10 Co. 132. 

But now by 4 Geo. 2. e. 26. it isenatted, “ That all 
proceedings in courts of jullice lhall be in Englijh, and be 
written in fuch common hand as afts of parliament are 
ufually ingrofled in, the lines and words to be written at 
kail us clofe as the f&id acts ufually are, and not ab¬ 
breviated ; and all perfons offending againft this aft for¬ 
feit 50/. to anyperfon who will fue.** 

But by 6 Geo. 2. c. 14. it is provided, “ That the 
above penalty (hail not be extended to the exprefling the 
names of writs, or technical words in the fame language, 
as hath been ufed, nor to abbreviations nfed in the EugUjh 
language.” 

In pleading there are feveral general rules laid down in 
our books; as, that good matter mufi be pleaded in right 
form, apt time and due order , but that which is only in¬ 
ducement or conveyance to the fubilance, need not be fo 
certainly alledged, as that which is the git of the pica. 
Co. Lit. $ 03. Plow. 65,81. Cro.Jac. 362. 

That which is apparent, and appears from a neceffary 
implication in the re ord, steed not he averred. Co. Litt. 
303. 7 Co, 40. 
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That every man’s plea Bull be taken moll ftrongly. 
again It himfelf, as every body is prefumed to make the mofi of 
his own cafe. Dyer 16. Co. Liu. 303. Hob. 234, 
Latch 186. 

That what the parties have agreed in pleadingJball be ad¬ 
mitted, tho' the jury find otherwife. 11 ' 2 Mod. 5. 

That when a man will recover a thing from another, it 
is not enough for him to deftroy fuch perfon's title, but he 
mufi prove bis own a better, according to the rule, melior 
efi conditio pojfidentis. Vaugh. 58, 60. 

That every man ihall plead fuch pleas as are proper, ac¬ 
cording to the quality of his cafe, eftate or intercit. Co. 
Lit . 283, 303. 

That the law requires in every plea, that it be in mat¬ 
ter fufiicient, and that it be deduced and expieifed ac¬ 
cording to the forms of law 5 and if either be wanting, it 
is caufe of demurrer. Hpb. 164. 

That every plea in bar, being a cOnfeffion and avoid¬ 
ance of the plaintiff's attion, mufi he fuhfiantive and cer¬ 
tain, with an avoidance of plaintiff's demand, which he 
may traverfc, and thereon go to ifTue, becaufe the decla¬ 
ration fiands confeffed, as far as it is not avoided by de¬ 
fendant. Dyer 66. Godb. 253. 1 Leon. 78. 

That if a count, avowry (which is in nature of a 
count) replication, (Ac. want form, or omit circumftanc? 
of time, place, (Ac. they may be made good by the repli¬ 
cation, and the replication by the rejoinder, (Ac. 7 Co. 
25. a. 8 Co. 120. b, Co. Lit. 303. 

That all pleas mull be alledged dire&Iy, and not by 
way of reliearfal; nor is it fufiicient, that what ought 
to be exprefaly pleaded, may be deduced by argument 
from what is pleaded. Co. Lit. 303. 

That in matters triable by law, all tbing> 0 eahle ought 
to be fpecially alledged in order to have ajAfrOpnient trial; 
but in matters fpiritual, the law is omerwife, becaufe 
there is no peril in the trial, therefore if certain enough 
to ground a certificate, it is fufEcient. 3 Leon. 300. 

That where one is authorized to do a thing by Com¬ 
mon law, llatute, cuflom, grant or commiffion, he 
to Jhew, that he bath furfued the fuhfiance cf it accordingly. 
Co. Lit. 303. 

That general eflatcs in fee-fimple may be generally al¬ 
ledged ; as that J. S. was feifed in fee ; but the commence¬ 
ment of particular tfiates mufi be fhewed, becaufe they could 
not originally commence without a conveyance, which mujjt be 
fhewed, unlefs they be alledged by way of inducement 
only. Co. Lit. 121. a. 303. 

For more learning on this fubjeS, fee 4 New Abr. jmd 
16 Vin. Abr. and Com. Dig. tit. Pleas and Pleadings, 
and Black. Com. 3 V. 293. 4 V. 420. i 

Pica® Of Placita ad gladium. Ramlph 

the third Earl of Chefier, in the fecond year of Henry the 
Third, granted to his barons o iChejhire an ample charter 
of liberties, Except is placiris ad gladium meum pertiienti- 
bus. Rot, Fat. in archives Regis infra cafitllum Capri#. 

3 E. 4. m. 9, The reafon was, becaufe William tm Con¬ 
queror gave the earldom of Chefier to his kinfman faugh, 
commonly called Lupus, anceilor to this Earl Rinulph, 
Tenera ita libere per gladium , ficut ipft Rex Willicl^hus te- 
nuit Angliam per coronam. And confonant thereto in all 
indittments for felony, murder, fAc. in that codhty pa¬ 
latine, the form was antiently. Contra paeem Dimini to- 
mitis, gladium (A dignitatis fuas, or Contra cfgnitatem 
gladii Lefiria. Theft were the pleas of the dignity of the 
Earl of Chefier . Sir Peter Leicefier's Hifi. Apiq. 164. 
Cowell. ^, 

plcbnitfa, Plebanalis mlefia, A mother church, which 
has one or more fubordinate chapels. Cowell. 

plcbanuc, A rural dean, becaufe the deaneries were 
commonly affixed to the plehani#, Dr chief mother church 
within fuch a diftritt, at firft commonly of ten parifhes: 
but it is inferred from divers authorities, thaj plelanus was 
not the ufual title of every rural dean ; but only of fuch 
a parifh priett in a large mother church, exempt from the 
jarifdittion of the ordinary, who had the authority of a 
rural dean committed to him by the archbifhop, to whom 
the church was immediately fubjett. Whartoni Jngl. Sacr. 
Pa. 1. 569. Reg . Eccl. Cbrifi. Centaur. MS. 

pkbffttaim. 
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4 law or ftatute made by the joint con¬ 
sent of the people or commons without the fenatc. Lift. 
DiB. See Bfoik. Cam*. 1 /'. 80. 

pUtjjf, (pkgius, may be derived from the Fr. p/n^e, 
fuljvjjor) As phiger cmeum, i. fide jubere pro alt quo, to be 
iuiety for a perion ; ^u the lame figtiifieation is pkgius 
ufed by Glanvil, lib. jo. cei, 5. and plcgicttio for the act 
cf Jurrtiftiip in the interpreter of the Grand Cujfumary of 
Nttmandy, c. 60. Flcgii dkuntur ptrfosj#, qum J'e obhgaut 
c'd hoc, ad quad qui cos mitt it, Unebctur ; and in the ktr;c 
bool;, <. S9, 90. pkgiatio is uied in rhe fame fenfe with 
Clan-vile 3 ib alvi phgii arc ufed for plegtr. Pupil. Oculi. 
part 5. c. 22. Charta de Forefta. This wofd pkgius ft 
ufed alfo for frankpledge (bmetimes, as in the end ot IVd- 
ham Jhe Conqueror's laves, fet out by Lav.bard, in his Ar- 
chainnm . 175. in theft* words : Orntris homo qui vtlttr- 
nt fe tenets pro lihero, fit in plegio ut plegius earn ha 1 raf 
ad juftitiam, ft quid rjfindent, Qc. and thefe arc calk'd 
capital pledges. Kitchin, 10. See 4 111 it. i8o» 

When writs were delivered to the (heriff to be by him 
returned into C. B. he was obliged, before the retain, 
to take pledges of profccution, which when the fines j 
and amercements were confiderable, were real and re- 
fpcnfihle pcrfons, and anfwcrable for thofe amercements. 
But they being now fo incoufiderable, there* are only for¬ 
mal'pledges cut red, viz. John Doe ami Richard Roc. 
But there is a uifii-reticc in debt and in ticipaft; for*# 
trejpajs the aline} rnent of the goods is the firfi procc/s , and 
becaufe the defendant is thereby hurt, therefore the writ 
commands the (heriff to take pledges before he executes 
the procefs. But in debt they begin with a fummons, 

* and fo the defendant is-nothurt in the firll inftance, there¬ 
fore there is no command in the writ to the fherifF to take 
pledges, but unlds lie docs, there is not a fufficient au¬ 
thority from the return to warrant further procefs, milch, 
pledges are put in above, as in B. R. they always do 
on the bill. The reafnn why pledges were not taken in 
Chancery, but committed to the iheriff, was, that he 
living in the county was fuppofed to know who were 1 fuf- 
fillent fecuriry, and being to levy the amercement after¬ 
ward, they were to take ample fecuriiy for them* G . 
Hift . of C. B. 6, 7. 

The plaintiff’s pledges that he (hall profecute his fuit 
may be entred at any time pending the allion; and the 
ing in of pledges is now a nicer formal thing,; yet if 
pledges be not entered, it is error, becaule the law 
eSs plaintiff to find pledges. Trm. 22 Car. B. R. 
(the return of a venire facias, the omifiion of returning 
| pledges is but matter of form, and not like to where 
Idges are omitted on an original writ; wherefore it has 
1 adjudged to be helped by the ilatute of jeofails. 2 
K Ahr • 94 4. I 

want of pledges hath been held to be fubftance; but it J 
|ded by the Ilatute 4 IA 5 Ann . unlcfs particularly fet 
i for caufe, on a demurrer. 2 till. 39. 2 till. Ahr. 

The pledges, John Doe, &c. are entred by defen- 
on his being arreftqf), and giving common bail for 

S pearance, tsc. See 16 Vin. Ahr. tit. Pledge. 

CtJgfS of d$C0t>0 for money, (Ac. See Pa vent, and 
^is a pledge in law; where the law without any 
^ agreement between parties doth enable a man to 
ods in nature of a diltrefs, (tfr. 2 Shcp. Ahr. 442. 

. Com. 2 V. 452. 

w ttv or f&lcggcrp, (French fleigerie , Latin plcgi- 
teuretifhip, an undertaking or anfwering for. Al- 
fo theJfipellant (hall require the con liable and marefchal 
to dfmfcr his pledges, add to difeharge them of their 
pledgery % and the con liable aud marefchal (hall afk leave 
of the King to acquit his pledges, after the appellant is 
come into his lifts, &V. Cowell. 

tWcOgfug, Is where goods and chattels are delivered 
in fccunty for money lent, and by fuch pledging the 
pawnbroker hath more than the naked poaeflion in the 
nature of a bailment; for he hath the property and inter eft 
in the thing itftlfi add by the better opinions, fhall have a 
rcafonable life of it, fothat it be without damage to the 
thing .pledged, DoB. and Stud. 130, 1 Rot Ahr, 338, 

673* Owen 124. 2 Salt. 52a, 

See the cafe of Coggs and Barnard. 2 L. Ram* 


If a man pledge goods fo B. and they are ftolen, R* 
(hall not an/wer lor them, hecaufe he hath a property in 
them 1 and his cuftody is but a confequent of that proper¬ 
ty } therefore he undertakes to keep them as his own j for 
a m u* who undei takes to fecure what is another’s, is bound 
to keep them at all adventures, fince the right owner 
might poftibly defend them with his life ; but where a 
man is only obliged to keep them as his own, no unavoidable 
accident is to he imputed to him. Co* Lit, 89. a. 3 Inft. 
108. 4 Co. 83, Palm. 551, Owen 123. Yelv. 178. 

Cro. J.ic. 244. 1 Bulft. 29, 30. x RoJ. Rep, 181. 

Bui if a man pledge goods, and tenders the money to 
the pawnbroker, and he refutes, this determines the qua¬ 
lified property, then lore if after fuch tender the gauds 
arc llolen, &c. the bailor (hall have fatisfattion in an 
adtion of mver; for a tender and arefufal mull in thofe 
cafes amount to a payment ; becaufe othervvife no man 
could again come to his own, (ince pawns arc over the 
vaiue lent. Cro. fine. 243. Yelv. 179, I Bulft . 29. 
Ur, Bailment 7, 1 Rot Rep. J 29. Co. Lit . 89. 

Aud iho* the* borrower tender the money, and recover 
the goods in an a£tion of trover, yet the pawnbroker may 
have an action cf debt for his money; becaufe tho’ the fe- 
curityccafes, yet the duty remains, inafmuch as the money 
lent is not paid hack to the party from whence it came. 
Cro. Jac. 243. Yelv. 179. 1 Bulft. 29, 31. 

So if a man lend periihanle goods as a pledge, and they 
decay, yet the perfon to whom they are pledged, may 
have an adion of debt for his money, becaufe the duty 
continues. Yelv. 179. Co. Lit . 209. 

Goods thus taken to pledge, cannot be forfeited by the 
pawnbroker for his offence, nor can they be taken in ex- 
ccution, nor attached for his debt; for the ahj'olute pro¬ 
perty is in another ; therefore they are not alienable, nor 
by confcijuence forfeitable; becaufe they cannot be for¬ 
feited without loft and danger to the abfelute owner; and 
all qualified poffcffcrs do take the property under the re- 
llridion to preferve the property of the right owner. Br. 
Attachment in AJfifit 20. 

If a man pledge goods, and after is attainted of felony, 
the King (hall not have the goods without paying the font 
for which they were pledged; for the alteration of the 
general property doth not alter the fpecial property in the 
pawnbroker. 2 H. 7. 1, 1 Bulft. 29, 

If a man pledge goods, and then is outlawed, he cannot 
redeem them, becaule then the abfolute property is in the 
King; but if the outlawry is reverfed, then the perfon is 
rcinftated in his property as if there had been no outlawry, 
therefore may redeem them. 1 Bulft. 29. 

If the money be not paid at the day, the property is ab¬ 
folute at law, but ftill the right owner has his redemption 
in equity, as in cafe of a mortgage. Co. Lit. 205. Sbcp. 
ic6. 

Sec farther 2 Vern. 177, 691, 698. Ahr . Ca. in Eq. 
324. 2 Leon. 30. Yelv. 164. As to eftates in pledge, 

ice Black . Com. zV. 117. 

JMcgn'0 $cqufct<mb(0. Is a writ that lies for a furcty, 
againft him for whom he his furety, if he pay not tbe mo¬ 
ney at the day. F. N. B. 137. If the party who become? 
furety be compelled to pay the money, iAc. he IHall have 
his writ againft the perfon who ought to have paid the 
fame : And if a man be furtty for another, to pay a fum 
of money, fo long as the principal debtor hath any thing, 
and is iuffeient, his furetics feall not be difttf&iacd by 
the ftatute of Magna Charta ; if they are di ft rained, they 
(hall have a fpecial writ on the ftatute to difeharge them. 
Magna Charta. 9 H. 3. c. 8. But if the plaintiff fee 
the" furetiea in C. B. where the principal is fufficient to pay 
the debt, whether the fureties may plead that, and aver 
that the principal debtor is fufficient to pay it; or whether 
they (hall have a writ to the ftteriff not to diftrain in fuch 
a cafe, hath been made a queftton. New Nat. Br. 306. 
It was adjudged, {Pafcb. I43 Ed. 3.) that the writ it 
phgfy acauietandis lieth without any fpecialty (hewed there¬ 
of : At it hai been held, that a man fhall have an aftion 
of debt againft him who becometh pledge for another upori 
his pronnfe to pay jhd money, without any writing made 
of it. Nat. Br. 270, 304. 

l&Una tyiafaftora, A forfeiture of all that ont hath, 
y c. See Forfeiture . 

; 8 P fblenartp* 
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t&lciti?rtr» Is an abftraft of the adje&ive picnics, and h 
tafed in the Common law in matters of benefices, and 
where a church is full of an incumbent: plenarty and va¬ 
cation are direct contraries, StaundJ. Prarog. cap. 8. 
fol. 32. Weftm. 2* tap . 5. A clerk induced may plead 
his patron’s title 5 and being inuituccd by the fpace of fix 
months, his patron may plead pkmrty againft all common 
perfons. Plawd. 501. Infrituiion by fix months, be¬ 
fore a writ of quire impedit brought, is a good ftenarty 
againft a common perfon 5 but fhnurty is no plea againft 
the King, till fix months after induction. 1 In ft. 119, 
344. Plenarty for fix months is not generally pleadable 
againft the King, becaufe he may bring quart impedit at 
any time, and nullum trmpus oc urrit regi : Tho* if a title 
devolves to the King by lapfe, and the patron prefents 
his clerk by nfurpation, who is inftituted ar.d inducted, 
and enjoys the benefice for fix months, this is fuch a ple¬ 
narty as deprives the King of Ills prelimtation, 2 Lift. 
361. And plenarty by fix months after inftitution is a 
good plea againft the Queen Confort ; altho’ flic claims 
the benefice of the King’s endowment. Wood*s In ft. 160. 
Upon collation of a bifliop by lapfe, plenarty is not 
pleadable ; for the collation doth not make a plenarty , by 
reafon the biihop would be judge in his own caufe : The 
hijhop mujl certify whether the church is full , or not ; and 
his collation is interpreted to be no more than to fupply 
the cure till the patron doth prefent; and *tis for this 
caufe a plenarty by collation cannot be pleaded againft the 
right patron : But by collation, plenarty may be a bar to 
any lapfe of the archbiftiop. and to the King, tho* *tis no 
bar to the right patron. 6 Rep. 50. 1 Inft. 344. 2 

Cro. 207. Plenarty or not lhall he tried hy the hi/hop's 
certificate , being acquired by inftitution, which is a 
fpiritual aft ; but in a quart impedit , the plenarty muft be 
tried by a jury. 6 Rep. 49. 

By the Common law, where a perfon is prefented, in- 
ftituted and induced to a church, the church is full, 
tho* the perfon prefented be a layman ; and fiiall not be 
void, bur from the time of the deprivation of the incumbent 
for his incapacity. Count. Parf. Compan. 99. Avoid¬ 
ance is contrary to plenarty j as where there is a want of 
a lawful incumbent, £sV. See Advoujbn, Prefentation. 
And Black. Com. 3 V. 243. 

fMenc at) Mini ft raft t, Is a plea pleaded by an execu¬ 
tor or adminifirator , where they have adminiftred the de- 
ceafed’s eftate faithfully and juftly before the a&ion 
brought againftthem. 

On plene admimfiravit pleaded bv an executor, if it be 
proved that he hath goods in his hands which were the 
teftator’s, he may give in e vidence that he hath paid to the 
•value of his own money , and need not plead it fpecially ; 
for when executor before the adion, hath paid the money 
in equal degree with that demanded by plaintiff, lie may 
plead fully adminiftred generally , and give the fpccial 
matter in evidence, 2 till Air . 330. And where a 
teftator, or inteftate, was indebted to the executor or ad- 
miniftrator, upon bond, they may plead plene adminiftra- 
. vit , and give their own bonds in evidence again(l any other 
bond; fo Jikewife upon an indebitatus , having the pri¬ 
vilege of paying thcmlelvcs firft. Ibid. Plene adminiftra - j 
vit is no pica where an executor, €j tc. is fued in the 
debet and detinet, becaufe lie us charged for his own oc¬ 
cupation. 1 Mod. 185. And if plene admimfiravit he 
pleaded, omitting the words. And that be hath not any 
goods or chattels of the teftator , nor had on the day of ex¬ 
hibiting the bill aforefaid , or at any time after , &c. it is 
bad on a demurrer, and not helped by verdi&. Cro. 
Jac. 132, 3 Lev. 28. Where the executor, Cfc. is to 

Blew fpecially, how lie hath adminiftred the goods, vide 
Aleyn 48. See Executors. . 

Is an old Englijh word, fignifying fometimes! 
the eftate with the habit and quality of the land, and ex¬ 
tends to rent-charge, and tn a poflibility of dower, 1 ; 
Inft. 221. b . 

fdtentaete, A kind of coarfe woollen cloth. Stat. 1 
R. j. c. 8. 

fMotMlltttf, (EUemofyna aratralet) Was anciently 1 d, 
paid to the church for every plowland. Mon. Angl. tom. 
s. p. 2 $6. 


$Hol£=bOtf, A right of tenants to take wood to re¬ 
pair ploughs, carts and harrows ; and for making rakes, 
forks, &i. See Li ck. Com. 2 V. 35. 

$Mo£2-lanti, Is the fame with a hide of land ; and a 
hide or \lww-land, it is faid, do not contain any certain 
quantity of acres: But a plough-land , in refpeft of repair¬ 
ing the highway is itttieu ai 50/. a year, by the ftat. 7 
& 8 W. 3. c. 29. 

$Mota) &ilbci, In former times, was money paid by 
fome tenants, in lieu of lervice to plough the lord’s lands. 
W. Jones Rep. 280. Sec Socage. 

plurality, (Plurality) Signifies the plural number ; 
mofitly applied to fuch clergymen who ha\e more benefices 
than cnc : And SeLLn mentions trialities and quadrilities , 
where one perfon hath three or four livings. St Id .. tit. 
Hon. 687. 

Plurality of livings is where the fame perfon claims two 
cr more Jpiritual preferments, with cure of louls ; in 
which cafe the firft is void ipfofacto, and the patron may 
prefent to it, if the clerk be not qualified by difpenfarion, 
C’Y- for the law ay tins reftdence, and it is impofhble that 
the fame perfon can reticle in two places at the lame time. 
Count. Par/. Compan. 94. 

By the Canon law, no ecclefiaftical perfon can hold 
two benefices with cure Jtmul & Jemel, but that upon taking 
the fecond benefit e, the firft is void: But the Pope by usur¬ 
pation did difpenle with that law ; and at firlt every 
biihop had power to grant difpcni.ainos for pluralities » 
till it was abrogated by a general council, held anno 
1273, and this conilitution was received t.ll the itatutc 21 
hi. 8. c. 13. Moor 119, 2 Nelf. Abr. 1271. 

The ftat. 21 H. 8. ordains, that if any parfon having 
one benefice with cure, of the ycaily value of 8 /. or above 
in the King’s books, accepts of another benefice with cure, 
and is inftituted and inducted, then the firft Jhall be void:: 
So that there may be a plurality within the ftatute $ and a 
plurality by the Canon law. 2 Lutw. 1306. 

The power of granting difpenfations to hold two bene¬ 
fices with cure, &c. is vefted in the King by the aforefaid 
ftatute : And it has been adjudged, that a difpenfatioiii!^ 
not neceffary for a plurality , where the King prefent* his 
chaplain to a fecond benefice; for fuch a preeminent 
imports a diipenfation, which the King hath power to 
grant as fupreme ordinary; but if fuch a chaplain be pre¬ 
fented to a fecond benefice by a fubjett, he muft have 
a difpenfarion before he is inftituted to it. 1 Salk . 
161. 

The archbiiliop’s difpenfarion, and King’s confirma¬ 
tion, regularly are necell'ary to hold pluralities : And the 
ftatute 21 H. 8. ought to be conftrued Jlriflly, becaufe it 
introduces non-refidence, and plurality of bene fices againft 
the Common law. Jenk. Cent. 272- 

A man by difpenfarion may hold as many benefices, 
without cure, a? he can get; and Jikewife fo many with 
cure as he can get; all of them, or all hut the laft being- 
under the value of 8 /. fer annum in the King’s books ; if 
the perfon to bedifpenfed withal, be not incapable there¬ 
of. Yet if a difpenfarion is made to bold three benefice* 
with cure, whereof the firft is of the yearly value of SL 
the difpenfarion is void, unlefs it be in cafe of the King** 
chaplains, lAc. who may hold three benefices with cure, 
above the value of 8 4 a year, where cnc cf them it in the. 
King’s gift. Hob. 148. 

If there be two parfons of one church, and each parfon c 
hath the in tire cure of the parifh, and their benefices bf) 
feveralfy of the value of 8 A per asm. if one dies and* the 
other fuccceds, th : sis a plurality within the ftatute. Cr*. 
Car . 456. And tho* the aft mentions inftituted and in¬ 
ducted, when one is inftituted into the fecond church, the 
difpenfarion to hold two benefices coi^es too late, tho’ he 
be afterwards induced j for by inftitution , the church is full 
of the incumbent. 4 Rep. 79. 

By the ftatute, if the firlt benefice be of the value of 8 /. 
a year, or more, by the acceptance of a fecond, it is aBuatfy 
void f to all intents; But benefices under that value, being 
not within the ftatute, are only avoidable by accepting a 

(econd. 
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fjcond, and not void on fuch plurality, without adcclara- 1 
tory fi-nt'nce, c ^*. Mailer. ^ Lnped. t<U. In ttocrlc 
c ,iu k 3 31 hath bvesi held, lh.it the value of living 
plur.htUs ili.iil be determined by the King's .bo-•'« i>‘. the 
tirrt-frUhs o.Iice : Tho* the court hath been divided, whe¬ 
ther the value lliould Hie taken as it was in the King's 
boohs, or according to the true value of the living. 2 
lutw. 1301, t Ntl/. 1271. , , . 

No deanery ihall be taken by our law, to be a benefice 
with cure, to need difpenfatiun on having another bene¬ 
fice, fcfr. 21 H. 8. I Leon. 316. And a parionage 
and vicarage make dot a plurality, but are only one cure ; 
the vicarage being endowed out of the paribnnge. 2 

Cro . 69!. . 

Psrions may purchafe a licence or diff cniatum 


policy cf 3f!tt»mre, or Infurance, (from the Ital. 
Pcliza , i. c. fdjcdula rficcu ratio) Is an instrument en¬ 
tered into by infurers of ihips and mcrchandife* r. W 
merchants ofcl igatory for the payment of the fum injured* 
in cafe of lofs. Mrrch. &:£. 

1 : is acourfe taken by thole who adventure goods to fea, 
th• they, unwilling to hazard the whole* give ur.tofome 
otht r, called an Infurtr, a certain rate or proportion*;*? 
fum of fo much percent. to fecure the Lfc arrival of the Aiap 
and goods, cv. at the place agreed nr ; f'o that it the 
thip and merchandife mifeany, the injnrer maketh gwxl 
to the adventurer fo much as he promiied to fecure ; but 
if the Ihip arrive lately, he gains that clearly, which the 
merchant compoundeth to pay him : And for the more 
to iiikc ] equal dealing between the in Purer and ittfured in this cafe. 


and keep two or more benefices with cure, according to ; there was an officer ordained by ftatute to fet down in 
the diretiions and qualifications in the fitid llatuce at li. 8. j writing the fum of their agreement, which is luofcrtbcd 
c m And in foine cafes, parfons may hold filuralities, j or vnJtr •written by 'lie itjurtr ; and this was called I’din, 
without being retained as CbcMoiiu, i£c' purluant to that | to picvem any difiercnte that might after happen between 
ftatute, -vie by birth, as being the fon or btother of a J them. Sim. 43 File. c. n. and 14 Car. 2. c. 23 «« T - 

v^rhty degree, where a man is oo:lor of 


lord; by univ.rfity deg 

divinity, law, Ivc. or by office or employment, as abilhop. 
flat. 26 li. 8. But when a parfon is made a bilhop, his 
former qualification to hold plurality of livings is void. 
kkb 0 158. See Chaplain. 

|Mu;:rC, Is a writ that iiTues in the third place, alter 
two foimcr writs have been difobeyed ; for firft goes out 
the &riein.il writ or capias, which if it has not eftett, then 
iflues "the alias ; and if that alfo-fails, then the pluries. 
Old Nat. Br. 33. It is ufed in proceedings to outlawry j 
and in many cafes. See Black. Com. 3 V. 263. 4 r. 

314. 

As to pluries habeas corpus, fee ib. %V. 1 55 * 

$>0C&Ct Sheriff % fee Black. Com. I / x . 342. 

Rochet Of CSlOti, Is a quantity of at od containing 

half a fack. 3 Juft. 96. , , 

Rollon, The killing a perfon by pef.ning, has been 
heldmoie criminal than any other muroer, becaufe of its 
fccrecy, which prevents all defence again it it ; whereas 
moft open murders give the party killed, Ibroc opportunity 
of refinance : For this reafon offenders guilty of poij'oning 
any perfon, were anciently judged to a ieverer puniihmcnt 
than other offenders. See 3 Ndf. Abr. 363. 

Richard Cole was attainted of high treafon , for P«tnng 
pi fin into a pot of pottage boiling in the bilhop of /Co¬ 
rner's kitchen, by which two perfons were poiioned ; 
and there was a particular ftatute made for his punilhment, 
by the ftatute 22 H. 8. cap. 9. it was enatled, That 
he ihould be boiled to death. Anno 22 H. 8. Richard 

Cole* s cafe. . 

At this day, to poifin any one wilfully, is murder ana 
felony, if the party die in a year ; and the aiders and abet¬ 
tors, fee. Ihall fuffer death. Stat. 1 Ed. 6. c. 12. 

Perfons poifoned in one country dying in another, the 
indiament found where the death happens, Ihall be good. 

2 & 3 Ed. 6 . c. 24. 

If a man perfuade another to drink a poi/onous liquor, 
under the notion of a medicine, who afterwards drinks it 
in his abfence ; or if A. intending to poifon B. put poifin 
into a thing, and deliver it to C. who knows nothing of 
the matter, to be by him delivered to B . and C. innocently 
delivers it accordingly, in the abfence of A. In this cafe 
the procurer of the felony is as much a principal as if he 
had been prefent when it was done. 2 Hawk. P. u 
313. Andfo like wife all thofe teem to be, who are pre¬ 
fent when the poifon was irffufed, and privy and conjenUng 
to the defign : But perfons who only afcfct their crime by 
command, counfcl, Uc. and are abfent when the pofon 
was inf ufed, are acccflaries only. Ibid, 

ftole, • . . , , 

Was a Ihoe, lharp or picked, and turned up 
at the toe $ firft came in ufe in the reign of William Rufus , 
and by degrees became of that length, that in Ritbard 
the Second’s time they were tied up to the knees with 

S old or filver chain# : They were remained Anno 4 Ed. 4. 
ut not wholly laid aftde till the reign of Hen. 8. Malmf. 

in Vit. Will. 2. „ > 

offence# sgttitfi} tee Black* Cam* 4 ** ibz* 

fcfc. 


See /#- 

jurante f And Black. Com. 2 V. 460. 4 V. 434. And as 
to the " ourt of Policies of infurance, eredled iu purfance of 
43 Eliz. c. 12. See Black. Com. 3 V. 74. 

polK.V&fl, or pllengers, are fuch trees as have been 
ufually cropped, therefore diftinguiflied from timber-treei* 
Plonvd. 469. 

| 2 >cil (t»ecb) A deed made by one party only* is not 
indented, but polled or Ihaved quite even ; and is there¬ 
fore called a deed-poll , or a Angle deed. Black. Com. 2 
V. 296, 

?&Gll0» Where ore or more jurors arc excepted againfs 
it is called a challenge to the Polls. 1 left, 156. See 
Bird. Com. 3 V. 361. 4 P. 346* 

fSWvgamp, (Polygamia) Is where a man marries two 
or more wives together, or a woman has two or more 
hulbands at the fame time ; when the body of the firft 
wife or hulband may be faid to be injured by the fecond 
marriage, while either are living. 3 Injl. 88. Woed*s 
Inft. 363. 

Such fecond marriage, living the former hulband or 
wife, is limply void, and a mere nullity, by the Ecclefi- 
aftical law of England: And yet the legiflatuie has thought 
it jujt to make it felony, by reafon of its being fo great 
a violation ofthepublick ceconomy and decency of a well 
ordered ftate. lor polygamy can never be endured under 
any rational civil cftablilhment, whatever fpecious rea- 
fons may be urged for it by the Eaftern nations, the fal- 
lacioufnefs of which has been fully pioved by many fen* 
Able writers: But in Northern countries the very nature 
of the climate feems to reclaim againft it; it never having 
obtained in this part of the world, even from the time of 
our German anceftors, who, as Tacitus informs us, “ Prept 
“ foli barbarorum fingulis uxoribus content 's funt.” It is 
therefore purchafed by the laws both of antient and modern 
Sweden with death. And with us in England it is en- 
afted by ftatute 1 Jae . 1. c. 11. that if any perfon, be¬ 
ing married, do afterwards marry again, the former huf- 
band or wife being alive, it is felony ; but within the 
benefit of clergy. The firft wife in this cafe (hall not be 
admitted as an evidence againft her hulband, becaufe Jhe 
is the true wife ; but the Jecond may, for flic is indeed no 
wife at all; and Ib, vice verfa , of a fecond^ hulband. 

This a St makes an exception to five cafes, in which fuch 
fecond marriage, tho* in the three firft it is void, is yet 
no felony. 

1. Where either party hath been continually abroad for 
seven years, whether the party in England hath notice 
of the others being living or no. 

2. Where either of the parties hath been abfent from the 
other feven years, within this kingdom, and the re¬ 
maining party hath had no notice of the other's being 
alive within that time. 

3. Where there is a divorce or reparation a menjd et 
tborcuby fentence in the Ecclefiaftical court. 

4. Where the firft marriage is declared abfolutely 
void by any fuch fentence, and the parties looted a vin- 
culo. Or, 

5. Where either of the parties was under the age of 
content at the Am of the firft marriage; for tti fuch cafe 

the 
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the firft marriage was voidable by the disagreement of 
either party, which this fecond marriage very clearly 
amounts to. But, if at the age of confeut the parties had 
agreed to the marriage, which completes the contract, 
and is indeed the real marriage ; an -4 afterwards one of 
them fhould marry again; it is apprehended, that fnch 
fccond marriage would be within the rcafon and penalties 
of the act. Black. Com. 4 V. 163, 4. 

$S>OI!tM0, Pound-gr, which duty with that of tonnage, 
was anciently paid 10 the King according to the weight 
and me,dure of merchants goods. Cowell. 

l&onDac kfcgl0» Is the ftandard weight appointed by 
nur ancient King*. 35 EJ. 1. And whfcf wc now call 
**'toy ({'eight, was this pond us regis, or Le Roy- If’eight, 
with the feales in equilibria : Whereas the aver de pais 
was the lullcr wciglit, with a declining leale. Cowell. 
bee tit. Mi'jjure. 

$cmc t I* a writ whereby a caufc depending in the 
county, or other inferior couri is removed into liu* Com¬ 
mon Pleas; and Ibmctimes into the King’s Bench: As 
when a replevin is fued by writ out of Chancery, &e. 
then if the plaintiff or defendant will remove that plea 
out of the county-court into C. B. it was done by pone. 
F. N. B. 69. 2 Infl. 339. And the writ pone lies to re¬ 

move adions of debt, and of detinue, writ of right, of 
nulance, ijc. New Nat. Br. Alfo pone is a writ willing 
the liter in to fummon the defendant to appear and aufwcr 
the plaintiff's fuir, on his putting in fureties to profecutc, 
<^fr. Wood's Injt. 570. And the writ to the ihcriff to 
l .kc furety of one for liL appearing is called Pone per 
Vadium. 

A pone to remove caufes, is of this form .* Put at the 
petition of A. B. before our juftices at Wcitm in Her, the day, 
&C. The plea which is in your court by our writ, between 
the /aid A. B. and C. D, of, &c. and fummon the faid C. 
that he be then there to anfwer the faid A. &c. See Black. 
Com . 3 V. 34, 195, 280. ii. xiii. 

^OUCUbtfl in A wiit granted by the flatute of 

Weftm. 2. e. 38. which ftatute fhews what perfons Qicriffs 
ought to impanel upon aftsfe and juries. Beg. Orig. 175. 
F. N. B. 165. 

ftonertStltn fit li&lifium, A writ commanding that a 
prifoner be bailed in cafes bailable. Reg. Orig. 133. 

ftanentmtn ttgllluni an CEjcccptloticni, A writ by 
which judices are required to put their feals to exceptions, 
exhibited by defendant agaiuft the plaintiff's evidence, 
verditt, or other proceedings before them, according to 
the ftatute Weft . 2. 

|&one per babtum, Is a writ commanding the fheriff 
to take furety of one for his appearance at a day afligned. 
Of this fee five forts in the table of the Regifter Judicial , 
verbo Pone per vadium. 

pontage, ( Pontagium ,) Is a contribution towards the 
maintenance, or re-edifying bridges. Weft. 2. cap. 2;. 

It may alfo fignify toll taken to this purpofe of thofc who 
pafs over bridges. Stat, 1 Hen. 8. cap. 9. 22 Hen. 8. 

cap. 5. and 39 Eliss. cap . 25. Per pontagium cl am at ejfe 
quiet, de operibus pontium. Plac. in It in . apud Cejlrtam . 
14 Hen. 7. 

This was accounted one of the three public charges from 
which no perfon of what degree foever was exempted. 
•viz. from the charge of an expedition to the wars, from 
building of cattles, and from building and repairing 
bridge s : And this was called Tnnoia necejfitas ; from 
which Ingulphus tells us, Nulli pojfunt laxari. And Sclden 
in his Notes upon F.admerus writes, that Ne quidem epifeepi, 
ab bates cf monaebi immune s erant. And Matt. Par if anno 
1244. tells us, that in all the grants of privileges to 
monafterics, thefe three things were always excepted, 
propter publican rtgm utilitatem, that the people might 
the better refill the enemy. Ctratell. 

$>onttbu0 reparaubto, Is a wiit directed to the fheriff, 
&f t -. requiring him to charge one or more, to repair a 
bridge, to whom it belongeth. Reg. Orig , 153. 

|£)00£ (Pauper) A poor perfon is fuch as is a burden 
to and charge upon a parifh. The poor our law takes 
notice of, arc, 

\ft. Poor by imptstency and defeft ; as the aged or de- 
crepit, fathcrlefs and wotheriris, poor under fickaefs. 


and perfons who are idcots, lunaticks, lame, blind, &c. 
thefe the over leers of the poor are 10 provide for, 

idly. Poor by cafnalty ; fuch as houfekeepers decayed 
or ruined by unavoidable misfortunes; poor pci fons over¬ 
charged with children, labourers who are difablcd, and 
thefe, having ability, are to be fc^ to work, but if not 
able to work, they arc to be rdic\ed with money. 

$dly. Poor by prodigality and debauchery, alfo called 
Thrifthfs Poor ; as iultf flothful perfons, pilferers, vaga¬ 
bonds, ftrumpets, £s\. who ate to be lent to the heu/e of 
correction, and be put to hard labour, to maintain then.* 
felves ; or work is to be provided for them, that they do 
not perifh for want; and if they become impotent by 
ficknefs, or if their work will not maintain them, there 
mull be an allowance b) the ovefibers of the poor , for 
their fupport. Dah. c. 73. / 35. 

The law not only regards life amt member, and pro¬ 
tects every man in the enjoyment of them, but alfo fur- 
nifiies him with every thing ncceffary for their fupport. 
For there is no man fo indigent or wretched, but he 
may demand a fupply fufficie/d for all the necifiities of 
life, from the more opulent part of the community, by- 
means of the fcver.il ftatutes cnaflcd for relief of the 
poor. A humane provilion ; yet, tho' di&ated by the 
principles of focicty, difcountenanced by the Roman laws. 
.For the edicts of the Emperor Conftantine commanding the 
public to maintain the children of tlioie who were unable 
to provide for them, in order to prevent the murder and 
expofure of infants, an inllitution founded on the fame 
principle as our Foundling Hofpitals, tho’ comprized in 
the Thcodcjian code, were rejcdled in JuflUiatis collec¬ 
tion. Black. Com. I V. 131. 

It is not true, what fume people imagined, that the 
Common law of England made no provilion for the poor : 
The Mirror fhevvs the contrary; but how it was done 
does not appear. Bur. 450. 

None fliall give alms to a beggar able to work, 23 
Ed. 3. c . 7. Poor perfons who are impotent, fliall abide 
in the fame town, or in the next within the hundred that 
is able to maintain them, 12 Rtc. 2. c. 7. Impropriators 
fliall be obliged to dillribute a yearly fum to the poor pa- 
rifhioncrs, 15 Ric. 2. c. 6 . 4 Hen. 4. c. 12. Provilion 
to be made for the impotent poor, 19 H. 7. c. 12. ?2 

Hm 8. c. 12. 27 II. 8. c. 25. 1 Ed. 6. c. 3. 3^4 

Ed. 6. r. 16. 5 fcT 6 Ed. 6 . r. 2. 2 &' $ P. & M. 

c. 5. 5 El. c. 3. 14 El. c. 4. 18 EL c. 3. 35 EL 

c* 7 * f 2 5 m 39 £i - c ‘ 3 - 

1 . Statutes concerning the poor. 

2. Of appointing over Jeers ; their duty ; and of compelling 
them to account. 

3. Of the.poor rate, who, and *wbat Jhall be liable there¬ 
to ; and of taxing others in aid. 

4. Of the remedies for recovering rates ; and of Jetting 
ajide rates. 

5. Of relieving, and ordering maintenance for the poor. 

6 . Of parents and children being obliged to maintain each 
ether. 

7. Of the fettlements of poor people » 

I . Statutes concerning the poor. 

By flat. 43 Eliot- . c. 2. The churchwardens of every 
I parifh, and four, three, or two fubftantia] houfholder* 

I there, as fliall be thought meet, to be nominated yearly, 
fhall be called overfurs of the poor of the fame parifh : 
And fhall take order from time to time, with con lent of 
two or more jufticcs for fetting. to work the children of 
fuch whofe parents fhall not oy the faid churchwardens 
and overfeers, be thought able to maintain their children ; 
and alfo for fetting to work all fuch perfons, having no 
means to maintain them, and ufe no ordinary trade to 
get their living by : And alfo raife weekly, or otherwifq, 
a convenient Sock of Bax, to fet the poor on work; 
And alfo competent fums of money for the necefTary re¬ 
lief of the lame, impotent, old i blind, and fuch other 
among them, being poor » and not able to work, and alfo 
for tho putting, out fuch children apprentices, to be ga¬ 
thered out of the parifh, according to the ability of the 
a parifh j 
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parifh ; and to do all other things, as well for di/poling 
of the faid Hock, orotherwife, as to themfhall feem con¬ 
venient. 

Which churchwardens and overfeers (hall meet toge¬ 
ther at the leaf once every month , in the church after 
Divine fervice, there to confider of fome good courfe to 
be taken, and for fome meet order to fet down in the 
premises. 

If the juftices perceive, that the inhabitants of any 
parifh, are not able to levy among themjelves fuflicient 
money for the purpofes aforefaid, then two juftices any 
tax any other, of other pari/he s or out of any parifh 
•within the hundred wherethe faid parifh is, to pay fuch 
money to the church wardens and oveifeers of the ioor pa- 
rfHi for the faid purpofes, as the juftices lh:tll think fit, 
according to the intent of this law. And if the hundred 
fhall not be thought able to relieve the feveral pa- 
rifhei not able to provide for themfelves, then the 
juftices at their general quarter-feffions, or the greater 
number of them, fhall rate any other, of other parilhes, 
or out of any parifh within the county for the purpofes 
aforefaid, in their difcrction. 

And it fhall be lawful, for the churchwardens and over- 
feers,or any of thcm,by warrant from any two juftices of the 
peace, to levy as well tty: fums of money, and all arrears, of 
every one who fhall refufe to contribute according as they 
ihall beaflefled, by diftrefs and fale of the offender's goods, 
as the money or ilock which fhall be behind on any account 
to be made, as aforefaid, rendering to the parties the 
overplus : And in defeat of fuch diftreft, it fhall be law¬ 
ful for any tvvojuftices to commit him or them to the com¬ 
mon gaol of the county, there to remain without bail un¬ 
til payment of the fum, arrears and flock. 

Churchwardens and overfeers may bind poor children 
apprentices, and may by leave of the lord of the manor 
build houfes on the watte for the poor to inhabit, but not 
to be afterwards ufed for the habitation of any other, on 
the pains contained in the 31 El.z, 

Provided, Thai if ary perfon is grieved with any ad 
done by the churchwarden j or other perions, or by the 
juftices ; then i; (hall be lawful for the juftices at their ge¬ 
neral quartcr-fellimis, or the givatcr number of them, to 
take fuch order therein, as to them Ihall be thought con¬ 
venient ; the fame to bind .ill parties. 

The father and grandfather, and the mother and grand¬ 
mother, and the childicn of c wry poor, old, blind, l me 
and impotent perfon , or other poor perfon notable to work, 
being of futticicnt ability, ihall at their charges relieve 
and maintain every fuch poor perfon in that manner, and 
according to that rate, as by th,e juftices, or the greater 
number of them, at their genera! quartcr-fcffions fhall 
be affeffed ; on pain that every one of them Ihall forfeit 
20 /. for every month they fliail fail therein. 

Mayors, fcfc. of corporations being juftices, have the 
fame authority within their limits as juftices of the 
county. And every alderman of London fnall do fo much, 
as is appointed to be dftnc by one or two juftices. 

If any parifh extend into more counties than one, or 
part lie within the liberties of any city, town or place 
corporate, and part without, then as well the juftices 
of every county, as alfo the head officers of fuch 
city, town or place corporate, fhall intermeddle only in 
fo much of the pari fit as lieth within their liberties, and 
not any farther. And every of them refpe&ively within 
their feveral jurifdidtions, to execute the ordinances con¬ 
cerning the nomination of jiverfeers, the confcnt of bind- 
ing apprentices, the giving warrant to l?vy taxations un¬ 
paid, the taking account m churchwardens and overfeers, 
and the committing to prifon fuch as refufe to accouny 
or deny to pay the arrears due on their accounts ; yet 
the churchwardens and overfeers, or the moft part of 
them, of the parilhes that extend into fuch feveral limits 
and jurifdidtions, fhall without dividing themfelves duly 
execute their office within the pariih, in all things to them 
belonging, and duly exhibit and make one account be¬ 
fore the head officer of the town or place corporate, and 
one other, before the juftices of peace, or any two of 
them. 
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For not appointing overfeers yearly, every juftice, £?>. 
of thedivifion forfeit 5/. The juftices, or the more part of 
them, in their general feffions to be holdcn next after the 
feaft of Eafter next, and fo yearly as often as they (hall 
think meet, ihall rate every pariih to fuch a weekly fum 
of money as they think convenient, fo as no pariih 
be rated above the fum of 6 d\ nor under the fum of one 
halfpenny, weekly to be paid, and fo as the total fum of 
fuch taxation of the parilhes in every county amount not 
above the rate of 2 d. for every pariih within the county. 
Which Aims fo taxed, Ihall be yearly aft died by the agree¬ 
ment of the parifliioners within thcmlelves, or in ddauit 
thereof, by the churchwardens and petty con (tables of the 
pari/h, or the more part of them, or in default of their 
agreement, by order of fuch jufticc or juftices as (hall 
dwell in the fame parilli, or (if none be there dwell¬ 
ing) iu the parilhes next adjoining. 

And if any perfon refufe or ncglcft to pay any portion 
of money fo taxed, it (ball be lawful for the church¬ 
wardens and conflables, or any of them, or in default 
thereof, for any juftice of the liberty, to levy the 
fame by diftrefs and fale, rendering to the party the 
overplus. And in default of fuch diftrefs, it Ihall be 
lawful to any juftice of that limit to commit fuch perfon 
to prifon, there to abide without bail till he have paid 
the fame. 

There is a provifion by the aft, (f 18.) for the inha¬ 
bitants of ihe ifland of Fouluefs in the county of EJj'ex. 

Stat. 5 IV. M. c , 11. fe£l. 11. There Ihall be kept 
in every pariih, a book wherein the names of all perions 
who receive colleflion fhall be rrgiftred, with the day and 
year when they were full admitted to have relief, and the 
occafion; and yearly in Eajhr week, or as often as fhall 
be thought convenient, the parifliioners ftiall meet, be¬ 
fore whom the book fhall be produced, and all perions 
receiyjng collection to be called over. Hud the rcafons of 
their taking relief examined, and a new lift made of fuch. 
perfbns as they think fit and allow to receive collection ; 
and no other perfon fhall be allowed to receive collciftion 
at the charge of the pariih, but by authority under the 
hand of one juftice refiding witlrin luch parifh, or (if none 
he there dwelling) in the parts next adjoining, or by or¬ 
der of the juftices* in feflions, except in cafes of peiiilential 
dileafed, plague or fmall pox, for fuch families as fhall 
be therewith infeCtcd, 

Sr at. 8 y 9 If. 3. e. 30, ft£l . 2. Every perfon who 
ftiall be on the collection, and receive relief of any place, 
and the wife and children of any fuch perfon cohabiting 
in the fame houfc, fuch child only excepted, as fhall be by 
the churchwardens and overfeers permitted to live at home, 
in order to attend an helplefs parent, fhall upon the 
fhoulder of the fleeve of the uppermoft garment, in a vi¬ 
able manner, wear a large Roman P. together with the 
firft letter of the name of the parifh or place, whereof 
fuch poor perfon is an inhabitant, cut either in red or blue 
cloth, as by the churchwardens and overfeers fhall be di¬ 
rected : and if any fuch poor perfon ftiall neglect or re¬ 
fufe to wear fuch mark, it ftiall be lawful for one juftice to 
punifti fuch offender, either by ordering his allowance 
to be abridged, fufpended or withdrawn, or otherwife by 
committing him to the houfc of correction, to be whipt, 
and kept to hard labour, not exceeding 21 days; and if 
any churchwarden or overfeer fhall relive any fuch poor 
perfon, not wearing fuch badge, and be thereof convicted 
on oath of one witnefs before one juftice, he fhall for¬ 
feit 20;. by diftrefs, half to the informer, and half to the 
poor . 

St at. 5 Geo ♦ 1. c. 8. fe£l. 1. Whereas fometimes men 
run away, leaving their wives and children, and fowe- 
times women run away leaving their children on the 
change of the parifh, altho* fuch perfons have eftates 
which ftiould cafe the pariih of their charge ; it ftiall be 
lawful for the churchwardens or overfeers, where any 
fucl^wife, child or children ftiall be fo left, on applica¬ 
tion to, and by warrant or order of two juftices, to feize 
fo much of the goods, and receive fo much of the annual 
profits of the lands and tenements of fuch hulband, fa¬ 
ther or mother, as fuch two juftices ftiall direft, towards 
the difeharge of the place where fuch wife, child or chil- 

8 dren 
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drftn are left, for bringing up and providing for fuch wife, 
child or children ; which warrant or order being con¬ 
firmed at the next quarter-fcfiiom, it (hall be lawful for 
the juilices there, to make an order for the churchwardens 
or overleers, to difpofe of fuch good* by fale or otherwife, 
or fo much of them, for the purpofes aforefaid, as the 
court (hall think fit, and to receive the profits, or fo 
much of them as (hall be ordered by the faid feffions, of 
his or her lands and tenements for the purpofes afore¬ 
faid. 

And the churchwardens and overfeers lhall be account¬ 
able to the juilices at the quarter-fefiions for all money 
they dial l fo receive. 

9 Geo. i. c. 7. / 1. crafts. That no juftice of peace 
fhall order relief to any poor perfon dwelling in any Parifh 
till oath made offome reafonable caufe for it, and that he 
had applied to the Parilhioners, or to two overfeers of the 
Poor, and was refufed, and till fummpns of two overfeers 
of the Poor to (hew caufe. 

And any perfon ordered to be relieved (hall be entred 
in the Parifh books, to be relieved fo long as the caufe for 
fuch relief continues, and no longer. And if any parifh 
officer (except upon emergent occafions) (hall charge to 
the Parifh account any monies given to any perfon noi 
regiflred, he lhall forfeit 5/. to be levied by diilrefs and 
fale, by warrant of two juilices, to be applied to the ufe 
of the Poor of the Parifh by direction of luch juilices. 

It (hall be lawful for the churchwardens and overfeers, 
with confent of the major part of the purilhioners, to pur- 
chafc orhirc.any houfe in the famepaiilh, townlhipjor place, 
and to contraft with any for the lodging, keeping, main¬ 
taining and imploying fuch Poor as delire relief, and 
there to keep, maintain and employ fuch poor perfons, 
and take the benefit of their labour. And if any poor 
perfon ref ufe to be lodged, &c. in fuch houfe, he 
lhall be put out of the Parilh book, and lhall not be in- 
titled to receive relief: and where any parifh or townfhip 
lhall be too fmull to purchafe or hire fuch houfe, it lhall 
be lawful for two or more fuch parifhes, townfhips or 
places, with confent of the major part of the Parifhioners, 
and with the approbation of any jufticc of the peace, te> c. 
to unite in purchafing or taking fuch houfe for lodging, 
&:V. the Poor, and there to keep, maintain and employ 
the Poor, and to take and have the benefit of their la¬ 
bour, for the better relief of the Poor there kept, fcfr. And 
if any Poor in the refpeftive Parilhcs, fcfr. fo uniting (hal 
refufe to be lodged, tec. in the houfe fo hired, fcfr. he (hall 
be put out of the colleftion book, and not intitlcd to a(k 
relief: and it (hall be lawful for the churchwardens and 
overfeers, tet. to contraft with the churchwardens and 
overfeers of any other parifh, te'e. for the lodging, i$c. 
of any poor perfon of fuch other Parifh, tefc. as to them 
lhall (cem meet. And if any poor perfon of fuch other 
parilh,£5V. (hall refufe to be lodged, &c. in fuch houfe, he 
(hall be put out of the coileftion book, and not be in- 
titled to relief. 

S/at. 17 Geo . 2, c. 3. Perfons authorized to take care 
of the Poor, lhall gi' e publick notice in the church, of 
every rate for relief of the Poor, allowed by the juilices 
of peace, the next Sunday after the fame (hall have been 
fo allowed; and that no rate (hall be valid fo as to 
colleft the fame, unlcfs fuch notice (hall have been 
given. 

And that perfons authorized as aforefaid, (hall permit 
every inhabitant to infpeft every fuch rate, at feafonable 
times, paying one (hilling for the fame, and on 
demand, forthwith give copies of the fame, or any part 
thereof, to any inhabitant, paying at the rate of iixpence 
for every twenty-four name , on pain of forfeiting to the 
party grieved twenty pounds. 

By Stat. 17 Geo . 2. <•. 37. Where there (hall be any 
difpute or uncertainty in what pariih or place, lands im¬ 
proved, or drained, lie, and ought to be rated ; every oc¬ 
cupier of fuch lands, or houfes built thereon, tenements, 
tythes arifing therefrom, mines therein, and faleable un¬ 
derwoods therein growing, (hall be rated to the relief of| 
the Poor, and to all other parochial rates within fuch pa¬ 
rilh and place which lies nearefi to fuch lands, in like 
manner, and fubjeft to the fame regulations, as* other 
lands within fuch parilh and place are by law liable 
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to be rated thereunto; if any difference a rife touching 
what parilh or place fuch lands ought to be rated in, it 
(hall be lawful for the juilices, at their next general 
quarter-feffions, to determine the fame on the appeal 
of any perfon interclted, and at fuch leffions to caufe 
fuch lands, &c. to be allotted to,' and fairly af- 
fclfed in fuch parilh or place as they fee juil. But 
not to afieftor determine the boundaries of any parifh of 
place, 10 any intent other than (or the purpofe of rating 
luch lands, ifr. to relief of the Poor, and to all other 
parochial rates within luch Parilh or Place to which they 
(hall be fo allotted. 

Vide thc&rf. 17 Geo. 2. e . 38. which regulates the mode 
and time of accounting by churchwardens and overfeers 
to their ftKceflors, as alfo the delivery over of the monc)' 
goods and chattels in their hands, l*fc. 

Alfo fee PoJ}, Di<vifion 3. 

The fame iiatutc, i /(tf. 4. gives an appeal to the fefiiont 
to any party aggrieved by any aflefiment, or having any 
material objection to any perfon being put on, or left out 
of luch rate, or to the fum charged on any perfon, or 
(hall have any material objection to fuch account, or any 
part therein, or who lhall find him, her or themielve* 
aggrieved by any thing done. 

Arid b\ fed. 6. it is enafted, That on all appeals from 
rates, the juilices (where they (hall Ice jult to give 
relief) arc required to amend the fame in fuch man¬ 
ner only, as fhail be nneciiary for giving iclief, with¬ 
out altering fuch rate , / itii refpeft to other perils men¬ 
tioned in Uie fam-j ; but if on an appeal from the ^hole 
rate it be found necefiary to quafh , the fame ; then 
the juilices are required to uireft the churchwardens and 
overfeers of the poor to make a new equal rate. 

And by fifl. 7. The goods of any perfon a fie fled and re¬ 
futing to pay, may be levied by warrantof diilrefs, not only 
in the place for which fuch afic(linent was made, but in any 
other place within the county or prccinft; and if fuflicient 
dillrels cannot be found within the county or precinft, on 
oath made thereof before fome juliicc of any other county or 
precinft, (which oath (hall be certified under the hand of 
fuch jufiice on the warrant) fuch goods may be levied in 
fuch other county or precinft by virtue of fuch other war¬ 
rant and certificate; and if any perfon be aggrieved 
by fuch diilrefs, it (hall be lawful for fuch perfon to ap¬ 
peal to the next general or quarter-fefiions of the peace 
for the county or precinft where fuch aflefiment was made, 
and thejulliecs there arc required to finally determine the 
fame. 

In cafe any perfon refufe to pay to overfeers, any fum 
they (liall be legally rated or afleffed to, it (hall be 
lawful for the fuccceding overfeers to levy fuch arrears, 
and out of the money levied to reimburfe their predecef- 
lors all fums of money which they have expended for the 
ufe of the foot, and which are allowed to be due to them 
in their account. 

And where any perfon (hall occupy any houfe, fa 
from which any other perfon arfefled (hall be removed, or 
which at the time of making fuch rate was unoccupied, 
then every perfon removing from, and every perfon 
coming into or occupying the fame, (hall be liable to pay 
to fuch rate in proportion to the time that fuch perfon oc¬ 
cupied the fame refpeftively, in the fame manner, and 
under the like penalty of diltrefs, as if fuch perfon fo re¬ 
moving had not removed, or fuch perfon fo coming ift 
or occupying had been originally rated in fuch rate; 
which proportion in oafeof dilute (hall be afeertained by 
any two or more juilices. 

And it is further enafted, That true copies of all rates 
for relief of the poor be fairly entered in a book, to be 
provided for that purpofe, by thfc churchwardens and 
overfeers, who (hail take care that fuch copies be entred 
accordingly, within fourteen days after all appeals from 
fuch rates are determined, and (hall atteft the fame by 
putting their names thereto; and every fuch book (hall 
be carefully preferred by the churchwardens and over¬ 
feers, or one of them, in fome place whereto all perfons 
afiefied or liable to be afiefibd may freely refort; and 
(hall be delivered over from time to time to the fucceed- 
ing churchwardens and overfeers, as foon as they enter 
1 into 
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into tlieir office, and (hall be produced by them at their 
general or quarter-feffions, when any appeal is to be de¬ 
termined. 

And overfeers of the poor within every townihip or 
place, where there are no churchwardens, (hall execute 
every aft, concerning the poor, as churchwardens and 
overfeers of the poor may execute by this aft, or any 
former ftatute concerning the poor, and (hall fuffer fuch 
pains and penalties for negleft, as churchwardens and 
overfeers are liable to. 

2. Of appointing overfeers; their duty ; and of compel¬ 
ling them to account . 

Churchwardens of every parijh ] See the St at, 43 Eliz. 
e . 2. fe&, i. The jnHires of peace, by the gener,.l words 
of this ftatute, have power to name overfeers in all Pa¬ 
riflies ; and it muft extend as well to cxtraparochial places 
as to all Pariflies in general, and no fublequcnt words ihall 
controul the general words in the enabling part; and 
certainly all the poor afts (hall be comlrued to extend to 
fuch places, as well as to other Pariflies, when they are 
within the fame mifehief, and (hall be fubjeft to the con¬ 
troul of the jufliccs of peace, Moft of the forefls in 
England arc cxtraparochial, and fo is Chrift-thuvch in 
Oxford, but they ought to maintain their own poor; 
therefore a peremptory mandamus was granted to the 
juftices of peace to choofe overfeers in the town of Rujford, 
being an cxtraparochial place. - 8 Mod, 39. But fuch 
cxtraparochial place muft be a town(hip or village. See 
Strau, 1004, 1071, 1143, 

Four, three, or two] On motion to quafli an indict¬ 
ment againll B . for that he, with four others, being ap¬ 
pointed overfeers of the poor , refufed to take upon 
him that office, tsV. It was objefted, that the 
ftatute direfts the nomination but of four, three, or two, 
with the churchwardens. And per Parker Ch. J. That 
is very true, tho* in many places more are appointed 
than four; for the aft fays Jour, three , or two dial l be 
nominated of the inhabitants, at the diferction of the 
juftices (fciL) they may nominate four, three, or tw ; 
it is not a limitation of the juftices power, but it is in the 
very authoritative part thereof. Where more th.m four 
are added, they are not punifhable by the aft, and they 
can be only added as alliftants. Per Powell , the que(- 
tion will be whether the words of the aft will be any 
more than direftory, or a limitation of their authority. 
In moft of the pariflies about London there are more than 
four, therefore we need not determine this point; but 
the indiftment was quafhed for another fault. 16 Vm. 
Abr, 415. 

But no greater number than four can be appointed. 
Burrow 445, 453. 

Subftantial hcujholdtrs there] The appointment of over¬ 
feers muft ftile them fubftantial houjholders . Stran. 1261. 

It was moved for a mandamus to J. H, and J, T, 
juftices of peace in t8e county of Dorfet, lAc, to no¬ 
minate two fubftantial boujholders to be overfeers of the poor 
upon this ftatute; and there was an affidavit, that at a 
meeting of the parilh after E after, one John B. and 
Mary F, were elefted overfeers, and at a meeting of the 
juftices they approved of Mr. B . and refufed the woman, 
as being in unfit perfon to ferve as overfeer; and the old 
* overfeers refilling to nominate any other, the juftices 
approved B . only. Per % Powell, A woman is not to be an 
overfeer of the poor ; and there can be no cuftom in a 
Parilh to put her in, becaufe of her tfeing a houfekeeper ; 
becaufe this is an office created by aft of parliament. Per 
Parker Ch.J. The nomination is to be by the juftices, and it 
feems the overfeels are to continue but one year. The 
jgarilh here was obftinate in not having another inftcad of 
thTferoman, and the juftices fliould have nominated one 
of the bid ones, lince they were fo ftiff; but (becaufe the 
juftices had done well in refufing the woman) he direfted 
that they fliould apply to the juftices to have another no* 
yninated; and if they refufed, then to apply to the court 
for a mandamus the next term* 16 Pin, Abr* 415* 
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A citizen of London who lived in the country in the furn- 
raer, was chofe overfeer of the po. r, the court feemrd to 
difcoiintenance fuch choice of one who was refident there 
only (bmc part of the fummer, and wasaftually an inha- 
bitantof another Parilh in hudon, Caith. 161/ 

1 early in Rafter week , or within one month after Rafter] 
The court leemed to tnink an appointment of overfeers 
on a Sunday, to be a good appointment: for it may be 
in Eafter week, and this is the firrt day of the week. 
Foley 4. 

An appointment of overfeers is good, tho* not nude 
within one month after Eafter . Stran, 1123. 

And many other counties in England and Wales] Sec flat, 

13 & 14 Car. 2. C. 12. feft. 21. — In trefpafs a fpecial 
verdift found this ftatute, and that the Parilh of Kenil¬ 
worth in the county of Warwick (not being any of the 
counties named in this ftatute) is a large Parifli, having 
two townfhips, but it is not found that it is fo large that 
parochial diftribudon cannot be made; and the queftion 
was, if the county of Warwick , not being named in the 
ftatute, ihall betaken within the general words, (and di¬ 
vers other counties;) and Ho!kins ferjeant cited a cafe to 
be adjudged in C. B, that the ftatute dtd not extend to other 
counties than thofe which are exprefly named ; and to this 
Hale inclined ; but the court would fee the precedent be¬ 
fore they gave judgment; by which adjornatur. 2 Lev. 
142. But afterwards it was adjudged, that this ftatute 
did mt extend to any other counties, but only to thofe 
that arc named therein. Ibid, Frecm, ,401. Bale 
Ch. J- faid, by the words it feems to be intended 
for ail counties in England, becaufe the words are (or 
other counties;) but ferjeant Hopkins cited the judgment in 
C. B, in calc of Wilfon and Bonner, between ( hipping- 
Campden and Broad-Campden in Gloucefterjhtre , where the 
judges held, that this aft extended to no counties but 
thofe named. Ibid, 412. The court gave judgment for 
the defendant becaufe tho’ it was found to be a large Pa- 
rifti, yet it was not found to be fo big that by reaftm 
of the largenefs they could not reap the benefit of 
the aft of 43 Eliz, according to the ftatute, and for that 
rcafon the court gave judgment, and fo did not pofitively 
! rule, that no other counties were within the aft but thofe 
I named; but Hale ftrongly inclined that no other counties 
| were within the aft, and faid the inconvenience would be 
very great; for by that means the foor boroughs would be 
charged with poor, and the vilL where men of good eftates 
lived, but perhaps no poor , would beat no charge at all. 
But 2 Sulk. 486. //. 44. in mnrg. there is a note, That 
in the cafe of the inhabitants of Stokdane and Bolting, 
Hill . Il Ann. it was adjudged. That by virtue of this act 
the juftices may excrcife the powers given by 43 Elists* and 
this aft in all cxtraparochial places containing more houfes 
than one, fo as to come under the denomination of a vill 
or town (hip. And in the cafe of Hinam and Church am 
Pariflies in Gloueefterjhire, Hill. 1738. Lee Ch. J. cited 
the faid cafe of Stokdane and Bolting , in which lie faid it 
was held, that this ftatute extended by equity to all the 
counties in England, and that it was fo helu upon great 
deliberation. 16 Pin. Abr. 421. 

Every poor , needy, impotent and lame perfon] This ftatute 
relates only to the maintenance of poor and impotent per- 
fons, and not to ballardf, who are provided for by other 
ftatutes. 1 Salk. 123. 

7 wo or three overfeers of the poor ] The court held, that 
this claufe plainly extends to towns and villages in ex- 
I traparochial places as well as within Pariflies; for the 
law makers had in view the inconvenience, that fome 
towns and villages would have the benefit of 43 Eliz. 
This ftatute is of (towns, fAc* in counties) and not (in 
Parifhes); and towns and villages in extraparcchisJ places 
are plainly within the words, tho* not direftly within the 
view of the aft; and tho* there be not office?s appointed in 
cxtraparochial places, yet the juftices ought to do it upon 
complaint. 16 Pin. Abr. 421. 

When the Parifli is not large, and confuting of fe« 
veral townftiips, fo as the 43 Eliz. may he of benefit 
to them* the juftices ought not to appoint particular 

overfeers 
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Overfeers according to this ftatute. 16 Vin. Abr 
421. 

As to the duty of the ovcrfeers of the poor , fee 
43 Eliz . r. 2, 2, 6, II. and $/«/. 17 Geo. 2. f. 3^ 

Jed • i> 11, > 4 - 

A/a/t* y/VW #/ to fucb juftices of peace a true and 
perfed account] SccStat. 43 Eliz. c. 2. J. 2. —The jultices 
authority in dating this account, cannot be delegated to 
any other. \G Vin. Abr. 415. 

Shall pay and deliver over] Mandamus to the j unices, 
to grant a warrant for levying 30/. 17 s. 11 d. being the 
balance of the laft overfeers account in their hands. 
They return, that there was fuch a balance, but that the 
veftry had ordered them to return it, and employ an at¬ 
torney to fue for charity money, and get it laid it out for 
the benefit of the poor-, tint one Young was fo employed, 
and the balance exhaufted in fees, and that the overfeers 
had engaged to pay Young ; & cade can/a they had refufed 
to grant the warrant: and per curiam , There mull go a 
peremptory mandamus , for the ftatute 43 Eliz. c . 2. lays, 
the balance (hall be paid over to the new ovcrfeers, under 
a penalty : and it is not in the power of the veftry to dil- 
penfc with the ftatute. Shan. 992. 

Net it gent in their office. ] If ail over fee r does not provide 

.1 . 1 ■ ■ jti 1 i_ __ 1 _ . i... .._ 


of the inhabitants there, both real and perfonal, and no 
inhabitant there is to be taxed to contribute to the re¬ 
lief of the poor in regard of any eftate he hath elfewherc 
in any oilier town or place, but only in regard of the vi/ible 
ejlate he hath in the town where he dwells , not for any 
other land he hath in any other place or town. 2 Bulf 
354 * 

Rent is no (landing rule for making a poor rate; for 
circumftances may differ, and there ought to be a regard 
adJlatum ad facultates . Comb. 478. 

The feflions, upon fetting afide a rate, may make a new 
one thcmfcJve$, or order the churchwardens and overfeers 
to make a new one, they having it in their diferetion to 
make a new rate at fc(lions, or remand it to the church¬ 
wardens, ts'c- to make a new one. 2 Salk. 483. 

The churchwardens and overfeers may make a rate of 
themfelvcs. 2 Salk. 531. 

H. took part of a houfe in the Purifh of D. on the 
third of December; he was rated as an inhabitant, and 
was didrained for a quarter’s rate the Chriftmas follow¬ 
ing ; bur the diftrefs was taken before Chrijtmas on a ge¬ 
neral warrant made for the whole year : and in replevin 
it was ruled upon evidence by Holt , ift. That if two 
feveral houfes are inhabited by feveral families, who 


for the/oor, he is indidiablc ; and if he relieves the p>wr nuke and have but one common entrance for both ; yet 
when there is no ncccflity, it is a mifdeineanor. MS. in refpcil of their original, both houfes are rateable federally ; 
Cafes. Pafch. 3 Ann. /?. R. Tawny's cafe. 

For every fuch default of ahfence or negligence 20 fil¬ 
lings] This penalty for not meeting in the church Hull 
never be indicted on the overfeers of cxtraparochhl 
places, becaufe they have no church to meet in. 8 
Mod. 40. 

If any of thefe officers be convicted of any of the penal¬ 
ties in this adt; the oibcr mull levy it. 16 Yin. Abr. 

4 * 5 - 

To commit every one of the faid churchwardens and over- 
Jeers] See St at. 43 Eliz . c. 2. Jed. 4. I (accounts be ad- 
Iufted, arid the overfeers refufe to pay the balance, they 
cannot be committed immediately, but a warrant mult 
id'ue to diftrain them, and upon a return thereof there may 
be a commitment. 16 Vin. Abr. 416. 

The judices cannot commit an overfeer for bringing 
in an account to which they objcdl, but they ought to 
hear it, ftrike out what is arnifs, and balance the account. 

16 Vin. Abr. 416. 

The defendant being an overfeer, was committed by 
two juftices of peace by a warrant, which recited, that 
he had appeared before them, and being demanded to give ! ing by law only to pay the afleffinent, unlefs it be fpecial- 

a juft account of nil monies he had received and paid, he j ly provided for as to this payment between him and his 

had only produced an account in grofs of his receipts and leffor. 2 Bulft. 354. 

payments, and refufed to give a particular account, or Par funs ought to contribute to the poor. 3 K.cb* 

produce his books, (ffc. and they believing this to be no j 252. 

account according to this ftatute, and defendant rc- j A mandamus was prayed to the mayor of Chichefter , to 
fufing to give any other, therefore they commit him to be ! fi»n a tax made on the palace, l$c. of the bifhop of Chi- 
detained till he. jkall make a true account. And upon a chcfter, being within the parifti of Subdeanry, and per cur. 
habeas corpus he was difeharged. Per tot . cur. Be- 1 it was granted ; becaufe againft this there can be no pre- 
cauic the juftices had no authority to commit in this man- ' feription, and all the prebendaries who live in the fame 
ner by this ftatute, for 1b.1t an account was confcfled to dole, which is a fourth part of the town, pay it. 3 Keb. 


fir they were at firll feveral houfes; and if one family 
goes one houfe is vacant: but if one tenement be di¬ 
vided bv a partition and inhabited by different families, 
viz. the o.v iier in one, and a flrangcr in another, thefe 
are feveral tenements, fcverally rateable while they are 
tba,‘> frvtrally inhabited, but if the flrangcr and his fa¬ 
mily go away it become* one tenement, adly, Thai H. 
could not be rated (or the whole quarter, for poor rates 
are to be aftij/ed month*. v by the f.itutc , and by this means 
a man cannot move in the middle of a quarter, but he inuft 
be twice charged. 2 Salk. 532. 

When goods arc rpted, it ought to be according to the 
value of lands viz. goods of the value of 100/. lhall be 
rated 5 /. pir annum , as lands are, and the perfon mull be 
charged only in the place where the goods aie at the time 
of the affeliinent; for if he has no goods where affeffed, 
if diftrained he may have an adlion of trcfpafs, ksc. Dalt. 
JnJl. 2 > 3, cap. 73. 

By the words and meaning of the ftatute 43 Eliz. 2. 
the occupiers of the land arc to be affefled, and not the 
leffor who receives the rents; the occupier of the land be¬ 


have been rendered. &c. Show. 395. 

An order made at the feflions relating to accounts of 
overfeers of the poor was moved to be quafhed, becaufe 
it did not appear the accounts had been before two juftices 
quorum unu and they cannot come per faltum to the 
ieflions; and Salk. 533. was cited. On the other fide it 
was faid, that ir appeared there was an allowance, for the 
appeal is laid to be againft the dilburfements and allow¬ 
ance thereof, which the court will prefume was regular ; 
and being in general, is not like the cafe in Salk. Which 
was (aid to be by two juftices without quorum unus . Sed 
per curiam, It does m t follow, that this wiu; an allowance 
by two juftices, for the Parifti might do it; therefore for 
want of jurifditlion this order mull be quaihcd. Strass. 
983. 

3. Of the poor rati* who, and what fhall be liable there¬ 
to ; and of taxing other purifies in aid. 

By taxation of every inhabitant J See St at. 43 Eliz. c. 2. 
fed. 1, 3. & 17 Geo. 2. c. 38 . fed. 12. Affeffments for 
the /wr ought t# be made according to the vifible eftate 


573 * 

A parfon who lets his tithes to the parifliioners may 
be taxed upon the poor rate; for the letting is but an 
agreement with the parifliioners to retain the tithes, and 
the parfon has a modus forfhis tithes; tho* it was 
objected that the parifliioners were occupiers, and fo the 
parfon not taxable. MS. cafes Pafch. 7 Ann. The 9 ueen 
v. Bartlet. 

Thofc ought only to be contributory who were livers 
there the year before, and none clfe. Settlements 48. //■ 
7 *- 

A. feifed oflands, detnifed the fame to B. referring the 
yearly rent of 1 o /. A. covenanted with B.. that he fliould 
quietly enjoy the laud, and to indemnify him agaio&^i 
charges and taxes whatfoever to be impofed upon the 
lands, except tithes. B . entered, and was poffeffed, and the 
churchwardens and overfeers of the Parifti where the land 
lay, and of which A . was an inhabitant, made a poor rate, 
and B . by rcafon of the lands was charged with fuch 
a fum of the rate which he paid, and he brought cove¬ 
nant againft //. and afligned the breach, in that A. did 
not indemnify againft the poor rate, life. And after ar- 
4 guinea t 
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g ament on both (ides the court unanimeufty agreed that 
the poor rate was not within the covenant, and therefore 
havejudgmentfordefendant. Gibb. 297. 

The Doilor agreed with feveral of the parilhioners to 
take fo much for his tithes, and made a leafe to F. The 
Do&or was* rated for the tithes to the parifh levies, who 
appeal'd; and the matter being found Ipedally, the que- 
ftion was, who Jbould be /aid to be the occupier, the 
Doctor's leflee, or the inhabitants; and per cur . The kjse 
mult be faid, to be the occupier, in regard there is no cer¬ 
tain time limited for ho<w long, but only from year to 
year; and per Eyre J. The letting of them is in nature 
of a fale, and the party looked upon as a vendee $ no 
manner of advantage is giyen to the inhabitants j for they 
•give the full value for their tithes; otherwise had it been 
a contra# for years. Poor's Settlements 104. //. 140. 

Defendant being affcfled towards the poor rate ior 
his tithes as vicar, appealed to the feffions, where he is 
abfolutely discharged. But by the court; As vicar he is 
chargeable by 43 Eliz. and the feffions hath only power to 
moderate, not difeharge; And the order of feffions was 
qua&ed. Strati* 77* 

Where the paribn agrees tjiat the tenant Hi all retain 
tithes, yet the rate for them tnitfl be upon the par/on* 
St ran. 525. 

AU things which, arc real and bring in a yearly revenue 
may be rated and taxed to the poor. Shaw's Parijh Law 
221 . 

On a motion to confirm Tt tax laid by the juflices 
of peace on a toll of the corporation of IV* for a rate 
to the poor. Bale Ch. J. faid, that he was of opinion 
that tl>4 toll was chargeable, tho* part of it were to 
maintain the mayor; and per cur. A mandamus was 
granted to the mayor and juftices to execute the order, 
nifi. 3 Keb* 540, 

Note; It hath been refolved by the court, that ground 
rents are liable to pay the poors rats. Comb. 62. 

Hofpital lands are chargeable to the poor, as well as 
others; for no man by appropriating his lands to an hof¬ 
pital, can exempt them from taxes to which they were 
iubjeel before, and' throw a greater burden upon their 
neighbours. 2&1/E 527. 

The queftion tyas, whether a houfe converted into a 
conventicle, and ufed for no other purpofes, was rateable 
to the poors tax ; the court faid, they never knew it, and 
order'd them to fhew caufe; and afterward the order was 
quafhed. Poor's Settlements 124. pi. 109 

A farmer is not to be taxed iu the poor for his neceffary 
ftock according to the lands he holds ; but if he has a 
fuper-abundant ftock, a /. more than the land requires, 
he Hi all be taxed for thjit. fuf. Caf Law 233. 

Yet it is a fn*re Hills if a farmer is to pay a rate or 
tax for flock upon land j /bid. 

A fhopkeeper (hall bd charged to the poor's rates for 
the goods, be. in his ffi op. Juft* Cafe Law 233. 

On a motion to quafh k poor's rate made at the quarter- 
feflions in Marlborough, recaufe it was afleffed for trade, 
and the corporation would not afiefs the toll of their mar¬ 
ket, or their own lands,and they would not hear the 
matter at their feffions. Pxr cur . It will be inconvenient 
to quafh poor rates; but ^ou may take a mandamus to 
•uflsis you according to law, as in the cafe of The town tf 
Cambridge MS. cajes . i*S Vin. Abr. 426. 

• In the cafe of the governor and company for fmelting 
lead again ft Richard/m &%£#ther$, it was determined by 
the court of King's Bench In Michaelmas term 3 iieo. 3. 
That a Ieftee of lead mines, lwhereon no rent is referved 
other than a certain propSrtiqn of the ore to be railed, is 
not rateable to the poor, undlr the flat. 43 Elat. 

A* «o taking othfcr jurifhks in aid, fee 43 Eliz. r, 2. 
fi*' 3 « \ 

JNMujal inhabitants of af.\havc lands in the parifh of 
B. and tltir tenants are fo pi>r that they are not able to 
pay to the relief of the poor of A the landlord's inhabiting 
i*ivthe pariih of J* Ih^.11 be ni difeharge to them, but 
they fhajl pay for their lands* which they have in the pa¬ 
riih of B* 2 Bulfr, 35a. \ 

Sir James^ Meuntague attorney general moved to 
quafh an order of two jufticei made upon this fta- 
tute; his exception was, that indues’ not appear that 

i 

i 


tie parilhes taxed are within the hundred , for it is only- 
laid that they are within the county of the city of Nor- 
and « w0 by the aa have not power to tax 

th. h» U1 | lt ’ V ] but only the hundred, or the p-irili.es within 
. 0 rtL ‘ io which it was anfwered, that if two juf- 

ticcs cannot relieve in this cafe, there can be no relief 

adl" ! WCl1 known there are no hundreds within 

and rh. ,ht a> *‘ a ” dlht °f th! «« ^/am,, 

if ; n h t J^r er |" to J thc i ultlci;s “uii ariie uponadc- 
Iln nn| hU ^; C . d ’. and J ' vhere there is no hundred there 
“2, be . no i , uch dct r c -’ the feffions could have made no 
order in this cafe But f,r /Wl; This is not cafu, 
out of the llatute ; and tho’ the two juitices have 

?° P °«vr here L T" 8 no hundred, yet the feffions have 
a junfdittion, and may tax the county of the city in pan 
or at large, to which the relt agreed, and qdalhed the 
order, being made by two juftices only. 11 Mod. 260. 

There are two ways by this. Ilamto to make one parifh 
contributory to the poor of another, -viz. cither the inf- 
trees may tax particular perfons » aid 10 that pariih which 
Cannot relieve it’s own poor; or they may ailefs the whole 
pariih in a certain fum, and leave ft to the churchwardens 
and overfeers to levy the fame on particular perfons. z 
Su*&. 481, Shaw's Parijh Law 219, 

Mandamus to the juitices to make a rate for fupport 
ot the poor winch was oppofed, becaufe the pariih offi¬ 
ces ought to make the rate, and the juftices arc only 
10 fign it; to which it was anfwercd, that this motion 
was grounded on this chafe of the flatute, and thereupon 
a mandamus was granted, dire#ed to the juflices; and 
this is a matter oi right, they ought to make a re¬ 
turn. 2 Shaw's Praih Jstf. 47. Shaw's Pare A Law 
319. 

A11 order of ftfHons was returned upon ftat. 43 Eliz , 
for rating the adjacent parilhes, &V. for relief of a poor 
panft. Exception was taken, that by the flatute this 
ought to have been done by the two next juitices, where-, 
as thisor.er was made at feffions. And by the folicitor 
general. If tt be made by all the jullices, & c . then it is 
by two, and they flull be fuppofed to beat the general 
feffions. And per Wytkens, You have not purfued the ftat, 
and do hereby prevent the appeal. Adjornatur ; and it 
was afterwards at another day quafhed for that reafpn, 

A pariih in Ctlhtjitr being forcharged with poor, the 
julhccs made an order that two other parilhes in UkUfl.r 
fhould pay to the relief of the poor within thh 
pariih, vsz. the one 5 /.and the other 8 s. ter week, and 
that the overlcers Oiould collefl it ; and the order Lein,, 
removed by efrtitrari, AUbrnttm oved to quafh it, becaufe 
not purfuant to the direction of 43 Eliz. which fays, 
“ben.rfelbtr ferijl.es ; fo that it Ought to be nffeffcd by 
thejufhees upon particular perfons, ami nor generally : 
But the court fei nied to be of opinion, that it was m>ht - 
and that the juftices are only to aflifs the quantum, and 
then the rate is to be made by the overfeers of the poor 
of the pariih, and iiich was the opinion of the court* 
Skin. 258. 

It was moved to quafh an Order made by two jyfticcs 
that the inhabitants of UG. fhould pays yearly fum to 
Hbetjhne, iff, Becaufe it was not faid quorum ..us, hut 
that exception was difallowed, *dly, For that it was 
only laid, that / f hetflone was at great charge in maintain, 
ing the poor, but not that they were unable. Note • 
Upon an appeal the juftices made an order at the feffions! 
wherein it is faid they were oppreffed, which implies in, 
ability. Comb. 241. r 

Upon an order for contribution to the relief of a poor 
pa.ifh it was ruled, that tb,juftius ,i, her char,, -ar. 

ttsular fet/ons or ,h, nbo/e ferijh, and they to lew it; 
but here a fum in grofs was laid for a whole year, which 
fit was objected) was unreafonable ; for tiieir ability 
fljsy change ; neverthclefl the order was con filmed* 
Comb. 309 . 

Holt Ch. Ibid, that poffibly a place extraps-irochiut 
may be taxed in aid of a parifh ; but a parifh Ihall not be 
taxed m Aid of that. 2 Sail. 486. 

In a city where one pariih is not able ttwelieve their 
poor, the qejft parifh, being able, is to aid them by 4 
8 Iv Weekly 
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weekly ellowance, bat when the esmfe ecafes, fnch a!- 
lowance is to ceafe alfo. JaJl. Cafe Lav: 234* 

In cafe a pariih is not able to maintain its poor, two 
juftices may tax any other pariih within the hundred to¬ 
wards their relief, and if the hundred be not of ability 
to relieve their parishes, the juftices in their feflions may 
tax any other pariih or parilhes withia the county . ^ 

Show’s Pratt. Juft. 42. , f 

An order was made by the juftices of the borough, tor 
the parifh of St. Peter'* to pay to the officers cf St. May s 
the fum of 20 1, weekly, until the juftices Jhould Jet fit 
to order the contrary. It was objected, lit, That it 
does not appear that the pariih of St. Mary’s is ovcr-fciir- 
thened wiLh poor, but overruled ; for the order follows 
the words of the ftutute. sdly, It is faid, that tlwy are 
juftices of the town and borough, and it appears upon 
the order, that the pariih cf St. Mary’s is within the 
borough, but not wiihin*the town and borough, hut 
per cur. they are juftices of both. 3'%, The order is, 
until we /hull fee fit to order the contrary , where the a« 
never gave the juftices fuch an authority, and it is in 
effett making a perpetual order; for if one of theju - 
rices die or be removed, no other juftice can alter it till 
the faid juftices lhall fee fit to alter. And it was ^alli¬ 
ed for the iaft objettion. Poor's Settlements Ui. [L 

l6 'fhe pariih of H. and a vill called S. was time out of 
mind within the redory of H. But there is a church in 
S. which from the time nf //. 6. hath been uted and.repu¬ 
ted as a pariih, and had all parochial rights, and church¬ 
wardens, and S. diftant two miles from H. RUbardjon 
Ch. J. held clearly, that this is a pariih within 43 
and that the overfeers, C5V. might alfefs it to the relief^of 
the poor ; and the finding that from Henry the Vlth s 
time till now it hath been ufed as a pariih, does not ex¬ 
clude, that it was not ufed fo before. And this ftatutc 
being made for relief of the poor, to prevent their wan¬ 
dering, the intent of it,was to confine the relief to 
parilhes then in ejfe 9 and fo ufed. Judgment for plainift. 

Hutt. 93. Lin. Rep. 73. . . . , 

Cro, Car. 92. S, C. adjudged, that this is fuch a pa¬ 
riih as is chargeable for relief of Stoke-Godlingham , and 
not for the poor of Uinkley ; and tho’ by the finding 
it Ihould not be intended to be a pariih before Henry the 
Vlth's time, yet being found that it was a church then, 
and that there were churchwardens there, it is a pariih 
within the ftatute, altho’ it be but a reputative pariih j 
for being in ufe fo long before, and at the time of the 
' ftatutc, the ftatute appoints that the churchwardens and 
three or four overfeers joined with them lhall, t 5 (. Now 
no churchwardens of//, are churchwardens of S. and fo 
have nothing to do there ; and the churchwardens of S. 
are only to meddle with the church there, and consequently 
with the poor of the pariih.—S. P. As to Taitnty and 
HatfieiJt where for 60 years then paft,and at the time of 
making the ftatute, and ever fince, T. was commonly re¬ 
puted t pariih of irfelf, and the inhabitants there chofe 
conihbles, churchwardens and overfeers of the poor, and 
made and levied their own rates to the poor, and repaired 
their church, without contributing to that of H. and tho 
it was alfo found that anciently the vill of T. was parcel of 
the pariih of H. and never fevered bv any legal aft, and 
that the tithes of T. have been time out of mind paid 
to the parfon of H. who always ufed to find a curate at 

and that there is no parfon at T. yet T. lhall be charg¬ 
ed by itfelf. and for their own poor only. Cro . Car . 

394, 395. 

Parilhes in reputation only arc within the ftatutc, as 
other parilhes are, if the ulage of fuch pariih to choofe 
overfeers has been conilant without interruption; but 
otherwife the overfeers and colle&ors of the mother church 
are only within the ftatute. 2 Roll . Rep. 160. 

There were two vilis in *one parim, which had ufed 
feverally to maintain their own poor, and now there be¬ 
ing overfeers made of the whole pariih, they were rated 
together. The oueftion was, whether having been ufed 
time out of mind to pay feverally, they might now by 

the ftatu’e J>f 43 ca h *' *? e f* 

Hate Ch, jf If there' he no chapel within the vill, where 
the church does not Hand, it is not fufficient to make it 
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a reputed pariih within the ftatute of 43 Elix, Freem. 
401. 

The pariih of St. Botolph without Algale lies in two 
counties, viz. London and Middle/ex , and hath one church¬ 
warden and fever.. 1 overfeers, and the parijb rates are fe¬ 
veral. And in regard that it was madc*appear that each 
part of the pariih had diftintt officers, and made diftintt 
rates, and had ufed time out of mind to makediftintt ac¬ 
counts to the juftices of each county, the court looked 
upon each divifton as a feveral parifh, and ordered it ac¬ 
cordingly. Raym. 476, 477. 

Upon a difpute whether ./. was a vill in the pariih of 
B. or a pariih of itfelf, to prove it a vill the evidence was, 
that there were but two churchwardens, two overfeers of 
the poor, and that all parochial rites were done at B. 
and that the inhabitants of A* contributed to the repair of 
the church at B. And to prove that^f. was a pariih of it¬ 
felf, the evidence was, that in the reign of Edward 3. there 
was a publick chapel there, and divine fervice read in it 
at the rime of making thii ftatute, that they had former¬ 
ly diftintt conftables, and repaired their own highway s in 
1634, and then the difference between A. and B , was 
fettled by a judge of alfife, that a rate was made in A. in 
16 54. But this was held not fnfficient to make A. a pa¬ 
riih in reputation at the rime of the ftatute, without all 
other parochial rites, and therefore held to be a vill in the 
parifh of B. 4 Mod, 

To make A. a icputed pariih within the 43 Elis, it 
muft have a parochial chapel and chapel wardens, and 
facraments, at the time the ftatute was made; and be- 
caule A. had but one chapel warden, whofe office was 
to coiled! the rates taxed upon A. and pay them to B. 
they were held part of the pariih of B. and not a repu¬ 
ted pariih within the 43 Elite, and their having a diftintt 
oveifeer, and maintaining their own poor, was not 
fufficient to make them a diftintt pariih. 2 Salk. 
501. 

A chapel’s having facraments only, makes it hot inde¬ 
pendent of the pariih, but it muft have other badges, as 
fepultures, &c. 12 Mod, 504. 

As to queftions relative ,to the defeription of two places, 
within the fame hundred, fee Foley Poor 31, (or 43 in the 
3d edition,) Reports temp . Attn, 269. Finer 9 416. 
and Bur. 576, 577. 

4. Of the remedies for recovering redes; and of fetting 
aftdt rates. 

S?c ftnt. 43 Eliz. f. 2. ftEk , 4, 13, 19. 

Huh Ch. J. faid, that a man could not be diftrained 
by virtue of a general warrant made before the rate, but 
there ought to be a /pedal warrant on purpofe ; and he faid 
that a difirefs could not be taken for a quarter’s rate be¬ 
fore the quarter ended; but the jury laid, the*cuftom 
was otherwife. holt anfwered, If he remove into another 
pariih in the fame county, they might diftrain by warrant 
from the juftices as well as in the fame pariih; but if he 
removed out of the county, he agreed the remedy failed. 
So he gave way to the ufage in that point, 2 Salk . 532. 
6 2I4. b. C. 

A warrant to diftrain for a poors rate ought not to be 
grunted before demand made j for the firft ought to bf 
only a confirmation of die aflufment for the poor, and 
afterwards upon refufal, a new warrant is to bt 
made for diftrefs, t$c. and Ndlt faid, that ftriftly it wa 
fo, but the pratttcc havingV** > n the cafe of taxes tt 
grant fuch a conditional warrant to diftrain, communi 
error facit jus. Comb. 34 *' 

If the poor rates are uipeceived, and the overfeers la; 
out a fum of their own, they are remedilefs if they do no 
raife it before they are ptt otU of their office. Juft. Caj 
Law. 235, 

The churchwardens and overfeers, by warrant from an 
two juftices of the peace ( fuer. 1.) may levy the tax b 
t diferefs and fale, when any perfon refufes payment c 
the fum aflefled ; and if there be no diftrefs whereby tli 
fame may be levied, fc lhall be committed to the coir 
mon gaoi, there to remain till payment; 2 Shaw 
PraB. 'Juft. 42.^ 
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A mandamus was moved for, arid a role obtained for 
an alderman to (hew caufe why he refufed to grant his 
warrant to diftrain for k tax for relief of the poor; 
who ihcwid that the churchwardens had made a 
tax for the whole year, when they flioald have made 
only a quarterly dtagrt*nd thereupon a rule was made j 
# that he (hould^ gtaa^ms warrant to quarterly. 8 Mod. j 
10. 

Working tools in a (hop may be diftrained for a poor 
rate. 2 Show, 126. Before this ait, the juftices of peace 
nor conftables had no power concerning poor. Sid, 282. 

It was affirmed on error in B. R . on this ftatute, that 
tho* the ftatute expreffes by name only /ale and diftrejs 0/ 
goods, yet if the plaintiff voluntarily delivers any gooas for 
u»hat he is afl'efled to the poor, and after brings trefpafs 
thereof ag. inft the overfeers, this is within the ftatute ; 
for tbefe words /alt and difirefs, are put in the ad only 
for examples $ and the ftatute thall be conftrued largely, 
becaufe it tends ad opus chariiatis ; and trefpafs brought 
after fuch voluntary delivery of money is a vexation 
which the ftatute extends to fupprefs. Ytlv. 176. 

B. brought trefpafs again ft certain perfons who 
pleaded Not guilty, and at Ni/i prim the defendants 
as overfeers of the poor, and (hevM this fpecial 
matter in evidence by this ftatute j and after the jury 
was charged, and returned again, plaintiff was non- 
ftmed. And now the court was mov..d to grant a writ 
of inquiry, /or the treble damages which they ought to 
recover againft: the plaintiff by-this ftatute; and on oyer 
of the ftatute, which was, that the damages (hall be af- 
fe/I'ed, br. Dod, /aid, This is to be intended that it 
(hall be tried by writ of inquiry of damages in fuch cafes 
as it ought to be by law, viz. upon difcontintiance or 
demurrer; for die words, 16 as the (aft requires ", imply as 
much ; and by the law, when a jury ought to have found 
a thing, and do not find it, this (hall not be fupplied by 
a writ of inquiry of damages; and this was fo ruled that 
fuch defect (hall not be fupplied by writ of inquiry of da¬ 
mages, becaufe then the party (lull not be oultcd of his 
attaint. But in the cafe at bar, the writ of inquiry 
of damages was granted inafmuch as the plaintiff 
was nonluited, fo that the jury could not affefs the da¬ 
mages; and damages were found accordingly. Roll. Rep. 
272. 

As to fetting a fide rates, fee flat, 43 Eliz, e. 2. / 6. 

- — Upon an appeal from a poor rate, the juftices re- 
fufed to hear the appeal, becaufe it was not made at the 
next quarter-feftions. But ftr cur. The party grieved 
may appeal at any feftions; the juftices may not have 
power to alter the rate at diferetion, bqf they ought not 
to reftife to hear the appeal. MS. Cafis , Mich. 8 Ann. 

B. R. The Queen v. The inhabitants of St. Giles. 

T. P. and S. being overfeers of the poor, got their j 
account allowed by the juftices. The parifh appealed 
againft it, and the feftions fet a fide this account, and 
then direfted a re-examination of the matter to the fame 
two juftices. This ordrt- being removed, it Was obje&ed, 
here was a matter delegated by the court, who were 
finally to determine the matter in queftion. Per Parker 
Ch. J. The overfeers have four days time to pafs their 
accounts, and they may go before any two juftices for 
» the doing it; till the time is paft there is rio compulfion 
ufed, but if this time is dipt, the parifh may go before 
» any two juftices, and when thefe have entered upon the 
examination, 110 other juftke is afterwards to intermedic; 
and when this matter (jfmes to the fcihonp, they are to 
take fuch order therein as to them (hill feem convenient, 
but need not finally determine. MS Cafes , Hill. 10 Ann. 

B. R. Town/end, Parfont and Smith* 1 cafe (overfeers of 
Whitechapel .) • 

There are four adjacent towns within the parifh of 
Mg. and there ia an overfeer within each town, and 
alfo anoverfeer within the borough ; they all join in one 
account, and there is bat one rate made for all the parifh, 
but the overfeers of each particular town colleft and pay 
the money within fach towh; one who is tenant of 
lands in one of thefe %mm lives in the borough, and is 
a fie fled by the overfeer of the borough for the lands within 
the town, and paid to the overfeer of the borough; and 
the like is done in the other towns ^ fo that the overfeer 
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of the borough had a furplufage for the poor within the 
borough, and the overfeers of the towns wanted money 
for relief of the poor within the towns, tho* the poor 
within the towns were lefs than thofe within the borough ; 
and upon this the juftices ordered, that there (bould be a 
diitnbution made ; and this order with others being re¬ 
moved, it was moved to be qualhed, but confirmed ; and 
tho' the ftatute of 14 Car. 2. was cited, and this cafe urged 
to be within that ftatute, it was not agreed to be within 
that ftatute. Skin. 258. 

Altho’ a pooi*s 1 ate be really made at the feflions on an 
appeal, yet if it does not appear by the order itfclf, as by 
recital of the former order , <5c. the latter order Hull be 
qualhed, and the court refufed to fapply this defect in the 
order by affidavits. Comb. 133, 134. 

The churchwardens and overturn, and fome of the in¬ 
habitants made a poor’s rate, which was confirmed by 
two juftices, in which feveral were not taxed for thtir 
perfonal eftates, (which was erroneous) but the whole 
lay on the real eftates of the parifh ; on which feveral of 
the inhabitants appealed to the feftions, and they orduod 
thdt the rate (hould be annulled, and a new one made; 
accordingly the churchwardens made a new rate boih 
on the real and perfonal eftates, which rate was confirm¬ 
ed by two juftices. But in the new rate there was a great 
inequality, the real eftates being rated in proportion ten 
times more than the perfonal ; for which feveral of the 
inhabitants appealed again to the feftions, where another 
order was made to difeharge the rate. And thofe 
two orders of feftions being removed by certiorari into 
B. R. it was mo\ed to qualh them ; becaufe the feflkns 
can only relieve particular perfons grieved by the rate, 
and cannot fet. a fide the whole rate. Sed per tot. cur. 
The juftices at feftions on an appeal by particular perfons 
grieved, may,,if they fee reafon, fet afidc the whole rate,. 
The juftices have a large power, and in both thefe cafes, 
either on the firft rate where the perfonal eftates were not 
charged, or upon the feebnd where they are unequally 
charged, it is impofliblc for them to give relief without 
fetting afide afide the whole rate ; which therefore they 
may legally do, being impowered by the aft to take 
oigler herein according to their diferetion; by virtue of 
which, as they may fetafidethe whole rate, fo thpy may 
make a new rate themfelves, or order the overfeers, 
and churchwardens to make a new one, as was done in 
this cafe; wherefore thofe two orders were confirmed. 
12 Mod. 212. 

If a poor rate be made for a whole year, it cai not be 
confirmed in part, but muft be for the whole year or no 
part. 8 Mod. 10. 

If the rate be illegal, the juftices may refufe to fign it, 
but as to the fums, or parties afleffed they have nothing, 
to do with ir, the remedy is by appeal; and tho* the al¬ 
dermen of Dorchefer refufed to fign a rate, becaufe of in¬ 
equality ; yet the court granted a mandamus, and after a 
return a peremptory mandamus , and then an attachment, 
in order that the parties grieved might appeal, cited per 
cur. MS. Cafes, Mich. 8 Geo. B, R. in Cafe of The King 
v. Beecher. 

A rate that is of itfelf good, may be qualhed, where it 
fays it (hall be a ftanding rate. Poofs Settlements 23. 
pi. 33 - 

To quafh a poor's rate the parties aggrieved appealed to 
the fefltons, the feflions made an order to levy the money 
on account of the rate according to the land tax ; it was 
moved to quafh it, becaufe perfons who do not pay to the 
land tax, yet contribute to the poor's rate, as perfons who 
have a confiderable fum of money. Qualhed, per <uf. 
Poofs Settlements 73 .pi. 96. 

5. Of relieving, and ordering maintenance fr tic poor. 

See fiat. 43 Eli*, c. 2. (eft. 1, 13. 3 Will. Sc M. 

Cf 11* 8 St 9 Will. 3. c* 30, 

Exception was taken to an order of the juftices made 

r * tft the parifh of Stretton, becaufe the juftices ordered 
to keep, a woman, being poor, the cottage wherein 
(he liv^d, being uncertain whether in this vill or another; 
but the court refufed to quaih it, tho’ it was not averred 

that 
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that *fhe was impotent, becaufe in thefe cafes the courts ufe 
a difcietion. 2 Keb . 37. 

An order of juftices for the maintenance of a poor wo¬ 
man wai confirmed, tho' it appeared that lhe was able of 
body to work ; but the juflices of the peace are judges of 
th . /, Vent. 69. 

A poor child was left in Cbrift-Cbunh hofpital ; upon 
complaint of ihe wardens of the hofpital two juftices made 
an order on the overfeers of the poor of the pari Hi to re¬ 
ceive and maintain the child; but this order was qunih- 
ed, becaufe it was not faid, that the parents were un¬ 
known, or likely to become chargeable to the \arijb : F6r 
tho' a child of three months old be helplefs, yet the pa¬ 
rents are bound to provide for it. As to the principal 
matter wh'ch was hinted, viz. that the hofpital was 
bound to provide for poor children there exfoftd, the 
court through: there vs as nothing in that. 2 Sulk. 
4 8 S‘ 

An order of juftices was made for relieving a woman 
and four poor children, until further order, but did not let 
forth Hie was indigent ; it was quaihed for the laft matter, 
and bad for the other, which Ibould,have been during her 
/ every. 10 Mod. zzo. 

It was moved to quafn an order of fefiion*, which or¬ 
dered that the overfeers Ihouhl pay to one R. I). 2 s. per 
v.ecl: for his maintenance. It was objeded ift. That it 
is not faid that they had any money in their hands ; 
2tlly, That it is not laid that R , D. is a parishioner there. 
Quaihed nifi. Poor s Settlements 12. pi. 17. 

Two juftices made an order for the overfeers of the 
poor to pay is. per week to Elizabeth UMijb, It was 
objeded, That it is not faid that lhe is poor and impotent ; 
otherwife the ilatuie gives them no fuch power. Per cur. 
The 43 Elite, does not give them power, unlefs they are 
upon the poor rate; let them Ihew caufe. Poor's Settle¬ 
ments 21. pi. 30. 

An order to continue the weekly payment of is. to 
R. G. and' all the arrears, till they find him a hrnfe ; 
quaihed, becaufe the overfeers have no power to find him 
a houfe; that mufi be done by the lord of the manor, or 
by the jullices. Shaw's Pari/h Law 200. 

An order of jullices, requiring the churchwardens’* to 
pay a lerivener 5/. due to him'for drawing indenrures for 
felting out children to trades, was quaihed, as being a 
thing out of their power ; but the way had been to order 
a parilh rate fur levying fo much a week till a convenient 
fum were railed; and in that cafe as foon money was 
railed, an adion would lie for the fcrivfcncr againft the 
churchwardens. '12 Aiw/. 417. 

6. Of parents and children being obliged to maintain each 
other. 

See Stat . 43 Eliz. c. 1. fe&. 7. and 3 Geo. I. c. 8. 

Jf a man marries a grandmother, and has an eftate with 
her in marriage; for this eftate he lhall be charged towards 
the maintenance of the grandchild within the meaning of 
this llatute, but otherwife, if he has not any eftate oj ad¬ 
vancement by marriage with her. Hut he ill.ill be charged 
with keeping the grandchild during the life of his wile ; 
and if Hie dies, ha lhall not be charged after death. 2 
Bulft. 346. But if the grandmother has no means, and 
fire monies with one who has, he lhall not be charged 
with keeping the child. 2 Bulfl . 346. So if the huf- 
bsind bernnus of ability after marriage, the grandmother 
having no means at the time of the marriage, he lhall not 
be bound to provide for the child. Ibid. Contra per 
Holt Ch . J Tnat if the wife dies he mull maintain the 
grandchildren, tho* the relation be determined. Comb. 
321,405. , 

[But in the cate in Bulft . 346, it does not appear that 
the grandmother was dead, nor is there any rclblution, 
the jullices differing in their opinions,] 

A fon-in-law was obliged by an order to maintain his 
wife’s mother, having an eftate with her at the intermar¬ 
riage. Per cur. He is not within the words of the flatute, 
nor within the meaning of it; the llatute extends to thole 
perfons who ought by the law of nature to relieve their 
parents; and fome perfons were fo hard-hearted as to re- 
fufe ; therefore this law was made to inforcc them to do 
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that which by the law of nature they wore obliged to be¬ 
fore, Poor's Settlements, 91* pi. 123. 

it was moved to difcharjre an order made pgainft a ferae 
covert to keep a grandchild of hers, becaufe a feme covert 
was not bound by fuch an order. Roll Ch. J. anfwered. 
That the hufband is to keep his wife\grandchild by the 
llatute; but in regard that the hufband is not charged by 
the order, but the wife who is covert if only charged ; 
therefore let the order be quaihed. Sty. 283. 

An order of feilions was made, That defendant fixould 
pay 2 s. a week towards the fupport of his father till the 
court ibould order the contrary, which was held good, 
becaufe it was indefinite, and no fet time limited, and if 
an eftate happened to fall to hint they might apply to the 
juftices; otherwife if a time was limited. 2 Salk. 534.,, 

An order that the grandfather (hould keep the grand¬ 
child, the father being living, hat unable to do it, and 
alio to pay fo much money for the time fall, while he was 
chargeable as well as for the time tp come, was allowed good 
per cur*. MS. Cafes , Mich. 6 Ann. B. R. The Queen v. 

An order of two juftices to compel Pavifiu to allow lb 
much a week for the maintenance pf his wife and family. 
It was moved to quafh the order, for that the jullices " 
not jurifdi&ion in this cafe, it being properly alimony, and 
belonging to the fpiritual court. Postil faid, that the 
juftices have no jurifdidion in this cafe, but this is not 
alimony. If g man runs away from his family, he may 
be puniihed as a rogue and a Hardy beggar; but whiljl 
he continues refident, they cannot charge him in this 
manner; and quaihed the order, i 1 Mod. 268. 

An order 0/ juftices was made, that the father-in-law 
ibould maintain his Ton's widow. But it not being fet 
forth in the order, that the father was §£ fufticki.it abi¬ 
lity, in which cafe only the a St enables the jullices, it 
was quaihed. 10 Mod. in. 

An order of fcfiions for the father to pay fo much a 
week for maintenance of his daughter was quaihed, bc- 
caule it was not fet forth that ihe was unable to work, with¬ 
out which the juftices have uo jurifdidion. 10 Mod . 
3 ° 7 * 

Juftices at their quarter-fefiions, upon complaint of the 
overfeers, that Nicholas Tripping had left his wile, and 
that (he was become poor and impotent , and become 
chargeable to the parijh, and that Richard Tripping* her 
father-in-law was of lufiicient abjlty, did (upon its being 
proved that Richard was of ability to relieve her) order 
him to pay is. (id. per week. The order was quaihed 
for want of an adjudication that lhe was chargeable; and 
it was held, th|t an adjudication that the perfon is be¬ 
come chargeable, is as neccftary in an order of the quarter- 
fefiions, as in an order of two juftices. MS. Cafes, Trin. 

4 Geo. B. R. The King v. Tripping. 

Upon complaint made to the quarter-fefiions, that Va¬ 
lentine Ruth , his wife and family, were impotent and* un¬ 
able to maintain themfeives, the court does order Emery 
Ruth to pay them 41. per week. It was objected, that it does 
not appear that he was reliant, and lived in the county ;^ 
tharehe charge is perfonal, and the juftices had no jfower 
over him unlefs he lived in the county. They were or¬ 
dered to Ihew caufe. Note, An affidavit was made that 
he lived in another county, but not read. Poofts Settle-*, 
menu 99. pi. 134. 

Order, reciting, that Munden haft a good fortune with , 
his wife, and that her mother was poor, therefore he is 
ordered*to prpvidc for her. A.fid in maintenance of the 
order 1 Bulft. and 5 2 Bulfl » 34^. Styles 283. were cited. 
Et per Pratt Ch. J. On conlidcmtion. we are all of opi¬ 
nion, that the fon-in-law is not bound, either within the 
words or intent of the ftatute, whiuh provides only for 
natural parents. By the law of nature a man was bound 
to take care of his own father and mother j but 
ing no temporal obligation to inforce that low u nature, 
it was found neceiTary to eftablilh it by ad of parliament, 
and that can be extended no farther than the law pf na¬ 
ture went before, and the law of nature doth not reach to * 
this cafe in 1 Bulfl, it is plain the word net was left out 
only .by miftake, for the fenfe of .the claufe leads you to 
read it «ar obliged, and betides the judges were divided. 

4 Thn 
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Tile Cafe indeed in z Buffi. is an authority in point as far 
as it will go, but that is no judicial authority, only a cafe 
at si judge’s chamber. The fame was alfo faid obiter in 
thecafe of The Queen v. Fane, Pafch . 10 it ne¬ 

ver came judicially before the whole court 'Mf|iiHL And 
therefore as it is res integra , we are of order 

mull be qualhed. $/ran. 190. 

^ If juftices of peace in ieflions. &c. make orders for 
maintenance of perfons who arc impotent, but able to 
work, or having any thing to live upon; thofc orders are 
again ll law. Dali. 166. A father has been ordered to 
make an allowance to his fan's wife, while his fan was 
beyond fca: and if the father of children leaves the Pa- 
riih, and there is a grandfather to be found, this grand¬ 
father, if he be of ability, is chargeable with keeping the 
children, and not the Parilh, 2 Buffi. 2 hill. 333. A 
father-in-law, or a grandfather-in-law, married to the mo¬ 
ther or grandmother of children, of ability to keep 
them, is within 43 Elix. Style 283. A perfan was 
ordered by juliiccs in feitions to pay lb much a week to¬ 
wards the fupport and maintenance of his father, till that 
-court fhould order the contrary ; and it was held goo J ; 
TfiwWf an eftate.happen to fall to the father, the juitices 
might be applied to : otherwifa if a time was limited. 2 
Salk. 5 34. 

7. Of the fetdements of poor people. 

Settlements of poor are gained," 

By inheritance ; as when a child claims a fettlemcnt in 
a parilh, becaufe hia father was there fettled. 

By being ham in a Parijh ; and 
By Lommoranzy. 

As to the fu ll, if the father has a legal fettlement, the 
child is fettled where the father is: and if the father has 
no legal fettJemem, the child regularly gains a fettlement 
in the Parilh where bom. 2 Buffi. 351. But this fettle- 
xnent by birth may be defeated feveral ways; 

tft. If die parent is removed by an illegal order j and 
from the order an appeal Ss duly made, pending which 
the child is born; in this cafe, on quaftnng the order, 
the child fliali be fent back with the mother. . 

2. By practice; if a woman near her time is clan- 
dellinely lent to another Parilh, and there delivered. 

3. If a woman with child be fent to the houfe of cor- 

refction, and is there delivered, the child Ihall not gain 
a fettlemcnt by its birth in the Parilh where the houle of 
correction is; but in the Parilh where the mother dwelt 
when fent to the houfe of correction, as the place where 
(he had otherwife probably been delivered. 2 Buffi. 358, 
381. 1 Salk. 121. 

If a travelling woman, having a fmall fucking child, 
(hall be apprehended for felony, and be fent to gaol, and 
afterwards arraigned and hanged, this child is to be fent 
to the place of its birth, there to be fettled and main¬ 
tained, if the fame be known ; but otherwife it mult be 
fent to the town where ihe^nother was apprehended : and 
.duldcgg born in common gaols, their parents being pri- 
faners, are to be maintained at the charge of the county. 
Dab. 157. 

If a man and his family be illegally faruft out of a Pa- 
rKh, and during that time he have a child born; he 
mud be returned to the place where he was legally fettled, 
and the child with himand perfons, whofe intercll in 
houfes or lands is determined, cannot be put out of the 
town where they were legally fettled, norcan they be fent 
to the place of their birth, or tail habitation, but accord¬ 
ing as they are able or impotent fhall be fet to work, or 
relieved in the town where fa fettled; tho’ if they wander 
and beg, then they roly be taken up and fent to the place 
thei r birth. Dalt.f 8,166. 

^T^awWiildren gain a fettlement by their birth ; but it 
has been uital for preventing any charge to the Parilh, if 
a Angle woman with child come into a Parilh, by a juf 
ticc's warrant to remove her to the place of her laft legal 
fettlement: baftards of vagrants mull be with the mother 
while nurfe children until faven years of age; and then 
be fent to the Parilh where born. Ibid. Till feven years 
of age, children are accounted nurfe children; yet after¬ 
wards they mull have maintenance from the Parilhcs where 
they themfelvcs were fettled. 
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If a poor man fettled at A. marries a poor woman who is 
fettled at B. and has children by a former hufeand* tho 
wife Ihall be removed with him to A. and the children 
under feven years old Ihall be removed, but only for nur¬ 
ture ; fa that they Ihall be kept at the charge of the Parilh 
from whence they are removed; but the children above 
feven years of age are not rcmoveable. 2 Sulk. 470, 
482. 

Generally a wife is to be fent to, and fettled with the 
hulband, tho'he be an inmate or fervant; as all children 
are generally to be fent to, and fettled with the parents: 
but if a man hireth a houfe in A . and being there with his 
wife and children, afterwards bind himfelf a fervant to 
one in B. his wife and children are not to be fent to Be 
but are to remain Hill at A. where they were once fettled. 
Dab. 166. Tho' it hath been adjudged, where a man 
lerved and had board wages, and lay out of his mailer’s 
houfe in another Parilh, he gained a fettlement in tho 
Parilh where he lived and ferved, and not in the Parilh 
where he lay. Mod. Qaf. ini, & E. 370. 

A man and his wife fettled at one parilh, came privately 
into another parilh, and there a child was born ; the father 
died in the King’s fervice j the queftion was, Who foould 
keep the child ? Per Halt Ch. J, The death of the father 
doth not alter the child's fettlement; which mult be fet- 
led where the father was lalt fettled as well as the mother. 
Combcrb . 380. 

Settlement gained by commoran-y , is wMjjfc a perfan 
continues in fame other place than that in wruch he was 
before legally fettled; and fuch continuation makes a fettle - 
ment: formerly, every one who was fettled as a native, 
houlhoJder, apprentice, or fervant, for a month, without 
a jull complaint made to remove them, were lawfully fet¬ 
tled. Dolt. But lincc, this month has been enlarged to 
forty days , where a perfan fa all come into a parilh, and 
rent a tenement under 10 /, per annum, by the ilatutes 13 
tA 14 Car . 2. 3 W. tA M. And by ftatute renting jo/, a 
a year; executing a publick office in the parilh on a man's 
own account; paying a Hi arc to the parilh taxes, as 
church or poor rates, tAc. Living as a hired fervant for 
a year in the parilh* being unmarried, lAc. and lerving 
or being bound as an apprentice in a parilh, all make 
a legal fettlement: fa that a perfan being fettled by any 
fuch means, and not having acquired a fettlement elfe- 
where, if he falls into poverty, Ihall be intitled to relief 
from the parilh where he lail gained fuch fettlement; and 
where he is fettled his family mult follow him. Wood f s 
Inft. 94. 

It has been held, in refpeft to a fettlement within the 
ftatute 13 \A 14 Car . 2, That coming into a parilh pub- 
lickly, taking a houfe, and being rated to the poor on the 
parilh book, is fufficient notice ; the flacute being made 
again it private and clandefine removals, and not publick 
ones, which the parilh can take notice of itfelf. Show. 
72 , 

A perfan rented a houfe of 3 L per annum in a town, 
and his landlord paid the taxes; and whililhe lived in the 
parilh, he took his freedom of the corporation, and voted 
as a freeman at the election of bailiffs, &c. And it was 
adjudged that fmee the explanatory alt of 3 ZA 4 W. 3. 
nothing makes a fettlement that is not within the words 
of the llatute, which implies a negative to any thing elfe 
not contained in it; and that as 10 his voting, it doth 
not imply a fettlemcnt, for 'tis an alt which relates to the 
corporate body, and not to the parilh. 2 Salk. 534. 

A man rents two tenements of 5 /. per annum each, he 
thereby gains a fettlement; but if he rent a piece of land 
of 10/. a year, and there is no houfe belonging to it, it 
is otherwife. If one rents a houfe of 10 /. per annum by 
continuing therein 40 days, he gains a fettlement within 
the meaning of 13 (A 14 Car . 2* By Parker C. J. Rent¬ 
ing a water-mill of 10/. per annum, ^7. makes a fcttle- 
ment; faf a mill is a tenement. 2 Salk. 536. 

But no fettlement can be legal in any par-lit, when the 
refidence of the party is uncertain, as coining now and 
then, and lyfag fa barns, outhoufes, ZAc. or where the 
party is under dillurbance by officers. A poor man ap- 
ointed to fee ft parilh clerk, and executing the office a year, 
as been adjudged to make a good fettlement; and 'tis 
not material whether he come in by the appointment of 
8 S 1 the 
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the pftrfon. Or by the ele&ion of the pariftiioners, for he 
is in for life; and this is executing a publick annual 
office and charge within the meaning of the ftatute. 2 
Salk, 536. 

A fervant was hired firft from Lady-Day to Michaelmas , 
and from thence to Lady-Day following ; and this was re- 
folvcd to be a good fettlement , for there was a hiring for a 
year : but it mud be one intire hiring, and one intire fer- 
vice (tho* different times are mentioned) for one whole 
year, that muft make a fettlement according to the ftatute. 

A fervant being hired at A. for a year, his mafter lives 
there half a year, and then at B . another half year; ad¬ 
judged the fervent is fettled in the lad place, for the fta- 
tute doth not tie the Jernjant down to one place . Tho* it a 
poor man be hired for a year, to ferve in a boat which 
plies between one place and another; by this fcrvice, he 
gains no fettlement. Fitzgib. 255. 

An unmarried perfon, hired as a fervant for a year, 
married before the year was expired; and it was held, 
that he could not be removed, and that on performing 
his fervice he would gain’ll fettlement. 3 Salk, 527, 

A man hired a maid fervant for a year; but ihe falling 
fick, her mailer turned her out of his fervice: The fer- 
vunt in her paflage to the place of her nativity, begged 
for relief, and Ihe was fent as a vagrant to the parifti 
where (he was born ; whereupon fhe was fent back by that 
arilh, to the pariih where Ihe was an hired fervant; but 
y order cf feflions Ihe was fettled at the place of her birth: 
This was removed by certiorari into B . R, and the court 
determined the fettlement to be at the paridi where (he 
was au hired fervant, and net where ihe was born. Style 

168. 

A perfon is a lodger in any pariih, his fervant acquires 
a fettlement: if a fervant continues in the fervice of a 
vifitor in a pariih, he gains a fettlement there; and is 
not removeable, unleft the pariih Ihew that he was brought 
or came thither on purjofe that he might have fuch fettle- 
ment: and tho’ a mafter or miftrefs are only vifitors, and 
no lodgers, yet their fervants may be faid to be hired in 
every pariih where they ferve. Mod, Caf in L, &' Ej. 
to, 51. If an apprentice be bound to one who is a 
lodger only in a pariih, and hath no fettlement; rclolvcd 
that the apprentice is well fettled there, altho’ the mailer 
h not, nor doth his fettlement depend upon his mailer, 
as that of a wife on her hulband. Where an apprentice 
continues forty days in the fervice of his mailer, there it 
is faid he will have a fettlement: and wherever any perfon 
ferves the laft forty days of his ap'prenticelhip, that is the 
place of his laft legal fettlement. An apprentice bound 
to a mafter living in one pariih, and ferving feme part of 
his apprenticclhip there, was by agreement turned over 
to another mafter in another parifti; and this was held a 
good fettlement in that pariih where he laft ferved ; for 
it (hall he intended it was but a continuance of his ap- 
prenticeftiip upon that agreement. M, C. in L, b £, 

169. 

A perfon ferved an apprenticeftiip in a parifti, where 
he married and had fevcral children ; his wife dying, he 
married anothe r woman, who had a term for years in an¬ 
other pariih, to which place he removed, and reftded 
there for a year ; aftervvardsdie returned to the hr ft parifti, 
was rated to the poor, lived there two years, and then he 
died : in a fliort fpaco after his death, his widow and 
children were removed by order of two jufticcs to the 
other parifti where he had lived a year p but on appeal to 
this order at the feflions, the feflions adjudged them to be 
inhabitants fettled in the firft pariih. Where a man lives 
in a parifti, and hath lands of his own there, or in right of 
his wife, this will make a fettlement; but if he hath lands 
in one pariih, and lives in another, the land will not 
make a fettlement of him in that parifti where it lies and 
he doth not live. 2 SJL 524. 

If a man be fcttled where he will, he cannot, tho' likely 
to become chargeable to the pariih where he goes to re- 
fide Jn, be removed from thence, if he have any eftate 
there. $ Med, 416* But fee 9 Geo. 1. fupra. 

A man who was not legally fettled in a parifti, but had 
lived there fome time, procured a certificate, by virtue 
of which lie went into another parifti ; afterwards being 
poor, the pariih from whence he came took him again ; and 
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on enquiry found, that he was never lawfully fettled with 
them, but had gained a fettlement in another place, before 
they gave this certificate; and thither they removed him 
by ordej^^he parifti to which he was removed appealed, 
becq^|^K^h o had given the certificate, had owned him 
to S^^^^Kfliant fettled with them ; but the certificate 
wasAHpRy to be an evidence of a fettlement, and 
thercu^mthc firft order was confirmed. 2 Salk. 530. 
It has been fince adjiMfcd, that a certificate concludes tbu 
parifti giving it, not ™y againit the parifti to which it is 
given, but as to all other parilhes, /hid. 

The law unfettles none who are lawfully fettled, nor per¬ 
mits it to be done. If one had but hired a houfe, the 
law unfettles not fuch perfon 5 and if ary by ind|re£t 
means hinder a poor man from hiring a home, he may be 
indidled ; alfo it is finable to remove any'out of the puriiu 
who ought not to be put out, and' the perfons removed 
may be fent back. Dalt . 98, And if a parifti will fcav« 
a man born in A, but fettled with them, to go and wan¬ 
der and beg in B. that he may be fent to A, and he doth 
fo, he ftiall be fent back to the parifti from whence he 
came. I hid. But when two jullices of peace of one 
county, fend a poor perfon to a parifti in another equate 
two jullices of the county whither fuch perfon is fenr, 
cannot make an order to remove him back again, or tj 
fend him to any other place ; the town to which fuch per¬ 
fon was fent, hath no other remedy than by appeal to the 
feftions of that county from whence the party was fent. 2 
Salk . 488. 

A fettlement by order of feftions on aq appeal is good 
and binding; but if it doth not appear that the c«ufe 
came before the juiiices in feftions by way of appeal, it may 
be quallied ; for without that they have no jurifdidion : 
if a poor family, after order of feflions for their removal 
on appeal, return to the parifti from whence they were re¬ 
moved, the feftions muft fee their order of fettlement 
obeyed; tho* if fuch poor family go into another parifti 
not concerned in the appeal, two juiiices of peace ought 
by an original order to remove them to the pariih where 
they were iettled by the feflions order. 2 Sulk, 481, 482, 
489. 

The feflions having made an original order for removal 
of a poor perfon to a third parifti, after an order of two 
juftice , it was quaftied upon motion : and adjudged, that 
the feflions could only confirm, or reverie the order of 
fettlement of the two jullices; and thereupon a new order 
might be made by two jufticcs for removal to the third 
pariih, b'c, 2 Salk. 475. A general order to remove a 
man and his family is not good ; it muft he particular, for 
fome of the family may be chargeable, and others not: 
And where jullices make fuch orders of fettlement, it mull 
appear# that the parties are likely to become chargeable ; 
and that the perfon removed is rcmoveable; and contain 
an ajudication of the laft legal fettlement of the party, 
bfc, z Salk, 485, 491 5 Mof. 149, 321. And accord¬ 

ing to the opinion of Holt , the molt*regular w'ay to pro¬ 
ceed on the ftatute 14 Car, 2. in removing * 
perfon, is for the juiiices to make a record of the adjudi¬ 
cation of the laft fettlement, and the complaint of the 
churchwardens and overfeers, and upon that to make a 
warrant or order under their hands and fcaJs to the church¬ 
wardens, &c. to convey the perfons to the parifti to which 
they ought to be fent, and to deliver in the record at the 
next feftions, to be kept among the records; and this re¬ 
cord may be removed by certiorari, 1 Salk. 406, But 
on a motion in B, R, to fet afidc an order for the fettling 
a poor peifon in a parifti, fenf thither by warrant of two 
juitices, and confirmed in the feflions, upon an appeal; 
the court refufed to cuter into the merits of the caufe; the 
order of feflions being in this cafe final, unlcfs i t be 
appear that there is error in the form of jpfWScding. 
Ventr, 310. And it is a Handing rule in the court of 
King’s Bench, That if on an appeal, the order of two 
jufticcs is either affirmed or quafhed, upon the merits of 
the cafe, in relation to fcttlements, it ftiall be condufiv* 
between the two parifhes. Pafch, 10 Ann, 

The order of two juiiices not appealed from, binds the 
parifti upon which it is made, till a new fettlement is 
gained; au order ceverfed is final only between the par¬ 
ries; 
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tk*s but a* order confirmed, &t. is final to all tbej 
world, z Salk. 4.72, 49a. 

A poor perfon himfeli, as well as the parifh, may appeal 
from an order of removal, tho* it has been obje&ed that 
appeal is only given to the parifh aggrieved. Cartb . 223. 
And where zpoor perfon is vifited with ficknefs, he ought 
not to be removed from the parifh where he is, farther to 
endanger his health; and if two jufticea grant an order to 
remove him, it is a mifdemeanor in the juftiees. Mod. 
Caf. in L. and E. 326. 

On appeals to juttictf in feffionr, they are to caufe de¬ 
fers in form in orders to be redlified without charge and 
then to proceed, &e. 5 Geo. 2. c. 19. By law, the 

plaCe that the poor were lail legally fettled at, is the place 
that is to provide for them, Tritt. 5 Ann. B. R» 

By the Stat. 17 Geo, z. e. 5, If a woman wandering and 
begging, be delivered of a child in a parifh to which ihe 
does not belong, fhe may be committed to the houfe of 
correction till the next fefiions, where the juftiees may 
order her to be whipp'd, and detained in the houfe of cor* 
reelion not exceeding fix months. The churchwardens of 
he place where lhe (hall be delivered to be repaid all 

w s by the treafurer of the county, and the fodement 
if the mother pall be deemed the fetthment tf the child tho* it 
be a baftard • 

By the Stat. 17 Geo. 2. e. 38. The churchwardens and 
overfeers of the poor fhall yearly, within 14 days after 
other overfeers be nominated, deliver to fuch i'ucceed- 
5 no- overfeers an account of all fums received, or rated 
and not received by them, and of all goods in their hands, 
and monies paid by them, and of all other things con¬ 
cerning their office, which account fhall be verified by 
oath. Any perfon aflefied may infpedt fuch account pay¬ 
ing 6 d. and have copies paying 6 d. for every 300 words. 
Perfon not accounting, t&c. as aforefaid, may be com¬ 
mitted until he (hall. If an overfeer dies, removes, or 
becomes infolvcnt before the expiration of his office, two 
jufiiees may appoint another in his room. If any overfeer 
removes, he (hall before his removal account as aforefaid, 
under the fame penalty. And if any overfeer dies, his 
executors (hall within forty days deliver over all things 
belonging to his office, and pay what due, previous to 
other debts. No diftrefs for money jufily due for relief of 
the peer lhall be deemed unlawful, or the party a tref- 
pafler, on account of any defeft or want of form in the 
warrant, for appointment of fuch overfeer, or in the rate 
or warrant of diftrefs; nor fhall the purty be deemed a 
trefpaffer ah initio, on account of any irregularity after 
wards done by the party. And no plaintiff fhall recove 
for any fuch irregularity, if tender of amends be mad 
before the a&ion brought. Succeeding overfeers may 
levy arrears to reimburfe former overfeers. If any perfon 
remove out of a parifh, and another comes to occupy the 
houfe, bfc he left, the perfon removing, and the perfon 
coming in, fhall be liable to pay to the rate afTefTcd, in 
proportion to the time he occupied the fame. Fair copies 
rates for the poor f fhall be entered in a book within 
14 days after all appeals determined, and all perfons af- 
felfcd fhall have accefs to them. See Vagrants • 

For forms of appointments, warrants, fcfc. fee Burn's 

For more tf poor in general, fee Apprentice, Baftard, 

• Removal, Selfions, Settlement of the Foor, and fee Black. 
Com. I V, 359, Sec. awj 4 V. 425. AndJ'ee a\fo Burn's 
Juilice, and an &vo boo^ inti tied, Dt^i lions on the Poor 
Laws. 

1&CJK, (Papa) Was Patiently applied to fome clergy¬ 
men in the Greek church; but by ufage is particularly 
appropriated in th£ Latin church to the bilhop of Rome, 
w ho is called the Pope\ and formerly had great authority 
to the incroacbments of the fee of Rome, it is 
foid to bfc the general opinion, that CHriilianity was firll 
planted in this ifiaud by fome of the Eaftern church; which 
is very probable from the indent Britains obferving Eafter 
always on the fourteenth day of the month, according to 
the cuftom of the Eaft: But the Saxons being converted 
about the year 600, by perfons font from and wholly 
devoted to the intercil thereof, it could not be cxpcflcd 
that fuch an opportunity of enlarging the jurifdi&ion of 
that fce f fhould be wholly neglected ; and yet there are 
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few infiances of the Papal power in England before the 
Norman conquefl, tho’ four or five perfons were made bi- 
bops by the Pope at the firll converfion, and there was 
tn infiance or two of appeals to Rome, &c. But Pope 
Alexander II, having favoured and fupported William the 
Firft, in his inyafion of this kingdom, made that a handle 
br enlarging his incroachmcnts; and in this King's reign, 
>egan to fend his legates hither. He fent hither Ermen - 
/ny* bifhop of Sion, as his legate; and this prelate was 
tnyirfi vho had ever appealed with that character in any of 
he Britip iflands. And afterwards Pafcal II. prevailed 
with King Hen. I. to give up the donation of biihoprick?. 

In the reign of King Stephen the pontifical authority was 
permitted to make farther encroachments: Appeals 
;o the Ptpe, which had been always flriclly prohibited, 
became now common in every ecclefiafticnl controverfy. 
And in the reign of Hen, If. Pope Alexander III. exempted 
all clerks from the fecular power; Indeed this King at 
firll llrenuoufly withllood thofe innovations; but on the 
death of Bechet, who for having violently oppofed the 
King,was flain by fome of his fervants, the Pope got fuch an 
advantage over him, that he was never able to execute the 
confiitutions of Clarendon. And not long after this, by a 
general excommunication of the King and people, for fc- 
veral years, becaufe they would not fuffer an archbifhop 
to be impofed on them. King John was reduced to fuch 
firaits, that he furrendered his kingdoms to Pope Innocent 
III. to receive them again, and hold them of him under 
the rent of a thoufand marks: And in the reign of Hen. 
1ft.' pirtly fiom the profits of our bell church benefices, 
which'were generally given to Italians, and others refiding 
at the court of Rome, and partly from the taxes impofed 
by the Pope, there went yearly out of the kingdom feventy 
thoufand pounds fierling, a great fum in thofe days; 
The nation being thus burdened and under a neeffity, was 
obliged to provide for the prerogative of the prince, and 
the liberties of the people, by many flrift Jaws. And 
hence in the reign of Edw. I. it was declared in parlia¬ 
ment, that the Pope 9 s taking upon him to difpofe of 
Enghp benefices to aliens, was an encroachment not to be 
endured; and this was followed with the Stat. 25 Ed. 3: 
called the fiatute of provifors, againfi popifh bulls, and 
difiurbing any patron to prefent to a benefice, idc. The 
12. 13 and 16 R. 2. the Stat. 2 H. 4. and 6, 7 CsT 9 
ejufdetn ; the 3 H. 5. 23 28 Hen. 8. ttfe. And main¬ 

taining by writing, preaching, &c. the Pope's power here in 
England, is made a praemunire upon the firll conviction; and 
highreafonon thcfecond. 5 Elite. In the conilrudlion of 
which fiatute, it has been held, that he who knowing the 
contents of a popifh book, written beyond fea, brings it 
over, and fccretly fells, or conveys it to a friend; or 
having read the book, or heard of its contents, doth after 
in diicouife allow it to be good, is in danger of the 
fiatute ; but not he who having heard thereof, buys aud 
reads the fame. SAden's Janus Angler. Da vis 90, b'c. 
Dyer 28 2. 2 Injl. 580. See Bull and Pratnunire. 

fSspetf ♦ There are feveral fiatutes made againfi per¬ 
fons perverting or withdrawing others to poppry, and 
being perverted to the Romip religion, which was made 
trcaibn by 23 Eliz. and 3 jac. 1. But if any one recon¬ 
ciled to the fee of Rome beyond the Teas, return into the 
realm, and fubmit himfelf, &V. and take the oaths with¬ 
in fix days, he is to be excufed. 3 Jac. 1. c. 4. 
f&opiQ) fficcuffintfi. See Recsfants. 
popular Hfflotl, Is an action given in general, to any 
one who will fue for a penalty on the breach of fome penal 
law* ASUms popular, which may be brought before jufii- 
ces of affcfc, cyc. are to be generally profecuted in the 
counties where ihe offences were done. And popular ac¬ 
tions, where the King only hath the penalty or forfeiture, 
are to be commenced in two years; and where an in- 
forme* hath a part, in one year, fcfr. 31 Eliz, cap. 5. 
21 1, cap, 4. Black, Com, 2 V. 4,37* 3 ^ l6 °- 

Vide Information • 

(Pottm) A harbour or place of (belter, where 
(hips arrive with their freight, and cuftoms for goods are 
taken. The pom in England are London, Ipfwich , T ar- 
mouth, , Lynn, Boflm, Hull, Newcafilt, Berwick, (arlific , 
Chefier, Milford, Cardiff, GUuccjler, BrifloL Bridgwater . 
Plymouth, Exeter, Potle, Southampton, Cbichefter and Sand¬ 
wich ; 
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Vivicb ; all which arc declared lawful ports, fcf infra corpus 
comitatus i To thefe ports there are certain members be¬ 
longing, and a number of creeks, where commonly offi¬ 
cers are placed, by way of prevention of frauds in the 
cuiloms; but they are not lawful places of exportation cr 
importation, without particular licence from the port, or 
member under which they are placed* Lex Mercut . 132. 
See 1 Elia. c. 11. 

The King has the prerogative of appointing ports and 
havens, or luch places only, for perfons and merchandize 
to pafs into and out of the realm, as he in his wifdom fees 
proper. By the feodal law all navigable rivers and ha¬ 
vens were computed among the regalia, and were fubjeft 
to the fovrreign of the ftatc. And in England it hath al¬ 
ways been held, that the King is lord of the whole fhore, 
and particularly is the guardian of the ports and havens, 
which arc the inlets and gates of the realm: And there¬ 
fore, fo early as the reign of King John, we find fiiijis 
feized by the King's officers for putting in at a place that 
was not a legal port. Madox H/ft . Exch. 530. 1 hefe le¬ 

gal ports were undoubtedly at firft alfigncd by the crown ; 
lince to each of them a court of portmote is incident, the 
jurifdittion of which mult flow from the royal authority : 
The great ports of the fea are alia referred to, as well 
known and eftablilhed, by Stat. 4 Hen. 4. c. 20. which 
piohibits the landing diewhere under pain of confifcation: 
And 1 EU%. c. 11. recites that the franchife of lading 
and difeharging had been frequently granted by the 
crown. 

But tho* the King had a power of granting the franchik* 
of havens and ports, yet he had not the powerol re func¬ 
tion, or of narrowing and confining their limits when 
once dlablilhcd; but any perfon had a right to load or 
difeharge his merchandize in any part of the haven : 
Whereby the revenue of the cuiloms was much impaired 
and diminilhed, by fraudulent landing in obfeure and 
private corners. This occafioned the l^atutcs of 1 Ehz. 
c. 11. and 13 (J 14 Car. 2. r. 11. / 14. which enable 
the crown by commiifion to ascertain the limits of all ports, 
and to affign proper wharfs and quays in each port, for 
the exclulivc landing and loading of merchandize. Bleu a. 
Com. 1 F. 264. < 

| 2 > 0 |tct. In the circuit of juftices, is an officer who 
carries a white rod before the juflices in eyre, fo called a 
f ertando virgam. Stat. 13 Edw . 1. c. 41. Sec l ergers.^ 
There is alfo a porter bearing a verge before the juflices of 
either bench. Cowell. But a porter , in the general fig- 
nification, is a carrier of things from place to place, 

3&0|tcr of the door in the parliament houfe , Is an officer 
belonging to that high and honourable court, and enjoys 
privileges accordingly, Cromp . Jar if. 11. 

f&iflCtilgt, A kind of duty paid at the Cuftom-houfe to 
thofc who attend the water-fide, and belong to iB&ptukagt- 
office , and thefe porters have tables fet up afeertaining their 
dues for landing of flrangers goods, and for fliipping out 
the fame. Merck. Difl. 

$0?tgretoc, or po^tmbe, (Portgrevius , in Saxon port- 
fer<fr, that is, urbis vel portus pratfeftus) Signifies with 
us a magiftrate in certain fta-coaft towns; and as Camden, 
in his Br:t. 325. faith, Thctfhief magiftrate of London 
was fo called, as appears by a charter of King WiUinm the 
Conqueror to the fame city in thefe words: William King, 
green, William Bifhop and Godfrey Portgrevc, and all the 
burgers within London, French and Engiifh : And I grant 
you, that 1 «u nil that you he all your law-worth that ye 
were in Edwardis days the King; And I will that each 
child he bis father's eyer , and I nill fuffer , that any man 
you any wrong}’* heed. And God you keep. Ex libro per- 
vetufto. 

Inftead of the portgrevc, Richard the firft ordained two 
bailiffs, but prrfently after him King John granted them a 
mayor for their yearly magiftrate. And Camden, fpeak- 
ing of Maidftone in Kent, fays, Immunitates plurimas Re¬ 
gina Elizabeth* fert accept as. qua mojorum fummtm ma- 
giftratum injlituit pro portgrevio quern frimum hahuit, &c. 
Vid t Black. Com. 4 K. 406. , * 

¥>0jti0U, Is that part of a perfon’s eftate, which is 
given or left to a a child. An4 if a term of years fettled 
fo raife a daughter's portion, is fo fhort that the ordinary 


profits of the land are not fufficient, the court of Chanteiy 
may order timber to be felled, &c. to make up the 
at the time appointed. Preced. Cant. 27. A fale of 
lands has been alfo decreed* for payment of of portions 
devifed at a certain time, out of the rents^ and profits, 
where they were not judged fufficient for railing the mo¬ 
ney ; altho* the land fubjeft to the portions was given to 
others in remainder. Ibid* 396. 

Where a portion was devifed by will to a daughter, to 
be railed out of a real and perfonal eftate, and paid at her 
age of twenty-one years, without faying or marriage ; the 
daughter married, and died under age: It was here faid, 
that the portion was then due and payable, marriage be¬ 
ing the caufe of daughters portions. Ibid* 109. But fee 
267, 268. 

A hulband muft make a fuitable provifion for his wife, 
when he fues for her portion in equity. 2 Fern. 494. If 
any child marry under the age of twenty-one, without 
content of the father or mother; or any man-child be a 
thief, common whore hunter, or gamefter; or a womau 
child commit whoredom, l&c. they are barred to demand 
rheir portions, by the cuftom of the city of London : This, 
is by an aft of common council, 5 Edw. 6. but iUf-cif 
obierved. Cit. Lib. 132. See Children, and Fin, Ahr , 16 
tit. Portions. As to the method of railing portions , fee the 
Appendix to 2 V. of Black. Com. vii. 

^Ojticiter, ( Portionarms ) Where a parfonage Is ferved 
by d.iTicnt minifters alternately, the minifters arc called 
parti oners ; becaufethey have but their foithn orpropoi- 
uop of the tithes or profits of the living : And portion is 
that allowance which a vicar commonly has out of a ice- 
cory or impropriation. 27 tl. 8. c. 28. 

0 o;tmen, The burgefles of Ipfwlch are fo called. So 
alfj are the inhabitants of the cinque ports , according us 
Camden. 13 Eliz. c. 24. 

0o?tmote, (from portus & gemot, convent vs) Is a court 
kept in haven towns or ports; and is called the portmote 
court. 43 Eliz. cap. 15.-Curia portmotorium eft cu¬ 

ria in civiiate Ceftri® coram majors in aula mot or urn tenen - 
da. PI. in It in. Ibid. 14. Hen. 7. The portmote , or 
portmannimote , i, e. port men's court, is faid to be held not 
only in port towns, as generally rendered ; but in inland 
towns, the word port in Saxon fignifying the fame with 
city . 

Is a publick fale A goods to the higheft bid¬ 
der; or of fifli prefently on its arrival in the port or haven. 
Stat. 35 H. 8. e. 7. 

fto^tfoba, or yho^ttobne. The fuburbs of a city, or 
any place within its jurifdiftion; from the Saxon port , 
which L civitas, and foca, jurifdi&ion. Conceffit qued nul¬ 
la* de civitate vel portfoka fua captus, &c. SomncT* 
Gavelkind 135. Hen. 3. granted by charter to the city 

of London- dhsietantiam murdri, lAc. infra urbem & in 

Portfoknc, v z. within the walls of the city, and the li¬ 
berties without the walls. Placit. Temp. Ed. 1. 

(Stytuau, (mentioned in 3 &f«4 Edw. 6. 10.) Is rec¬ 
koned amongft books prohibited by that ftatute ; itj p jo— 
breviary. Cowell, It is alfo by feme, called psrttSsot 
porthfe . 

fitodtftle | 2 >j 00 f ? Is always required, where from the 
nature of the cafe it appears it might poffibly have bcov 
had. But, next to pofttive proof circumftaniial evidence, 
or the doftrine of preemptions muft take place: For when e 
the faft itfelf cannot be demonftratively evinced, that 
which comes rnareft to the proof Of the faft, is the proof of 
fuch circumftanccswhich either \ecejjarily, or ufnatty, at¬ 
tend fuch fafts; and thefe are called preemptions, which 
are only to be relied on till the contrary be aftually proved* 
Black. Com. 3 V. 371. 1 • 

Is an infinitive mood, but ufed fubftantivcly, to 
fignify a poffibiiity, as we fay, fuch a thing is Wfwl 
that is, fuch a thing may poffibly be ; but of aching in 
being, we fay it is in ejfe. 

f&oflfe Comftatllfl, The fewer of the county, according 
to Lambard , contains the aid and attendance of all knights, 
and other men above the age of fifteen, within die county 1 
bccaufc all of that age are bojjnd to have harnefs, by the 
ftatute of Winchtfter .* But ecclcfiaftical perfons, and fuch 
as labour under any infirmity , are not compeilabk to at* 
tend. Perfons able to travel being required to be affiftanc 
1 in 
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in this fcrvke $ it is ufed where a riot ii committed, 1/ lit* A long pofftjfton the law favours, as an argument 
poffeffion is kept on a forcible entry, or any force or refcue of right, altho’ no deed can be fhewn ; rather than an 
made contrary to the commandment of the King*s writ, ancient deed, without pojeffton. i In/t. 6* Continued 
or in oppoficion to the execution of juft ice. St at. z H* 5. quiet pojfejftm is a violent preemption of a good title : 
f. 8. ’ And where two perfons enter into, and claim the fame 

Sheriffs are to be aflifting to juftices of peace in fup- land,, the poffeffion will always be adjudged in him who 
preffing riots, £2 tc. and raife the foffe c omit at us* by charg- has right, £ 5 o. 2 Inft. 256, 323. 
ing any number of men to attend for that purpofe, who He who is out of poffeffion, if he brings his aftion, mft 
may take with them fuch weapons as fhall be neceflary ; snake a good title: And to recover any thing from another, 
and they may juftify the beating, and even killing fuch it is not fufficient to deftroy the title of him in ppffiffion ; 


rioters as refill, or refufe to furrender, and perfons re¬ 
futing to aitift herein, may be fined and unprifoned. 
17 A. 2. tap* 8. 13 Hen* 4. tap * 7. 2 Hen. 5. cap. 8. 

tomb. 313, 318. Crompt. 62. Dah . cap. 46. 2 
lnfi> I93 


but you muft prove your own better than his." Vaugk. 
8, 58, 60. But in aftion again ft a perfon for digging of 
coney-boroughs in a common, faff. it was held, that the 
aftion being grounded on the ppffiffion of the tenement, to 
which the common belonged, the plaintiff need not (hew 


Juftices of peace, having a juft caufe to fear a violent a title ; and in this cafe the defendant may be a ft ranger; 

retiftance, may raife the pofft in order to remove a force betides the title is not traverfable, but ought to be given 

in making an entry into or detaining lands ; And a in evidence upon the trial of the iffuc. 3 Salk. 12. 
Sheriff, if need be, may raife the power of the county to A defendant jrf trefpafs, lAc. for taking cattle damage- 
aflift him in the execution of a precept of reftitution; fcafant, has been allowed to juftify the taking on his poft 
therefore if he make a return thereto, that he could not ftfjton, without ihewing his title ; the matter of juft if at ion 
make a reftitution by reafon of retiftance, he Ihall be being collateral to the title of the land. 2 Mod. 70. 3 

amerced. 1 Hawk. P* C . 152, 156. Salk. 220. Tho' in fuch a cafe, on its being iniifted, 

* js the duty of a fheriff, or other minifter of jiff- that there was the fame reafon for justifying on a prffiffion, 
tice, having the execution of the King’s writs, and being as there was for maintaining an aftion on a bare poffijjkn ; 
refilled in endeavouring to execute the fame, to raife fuch it hath been adjudged, that a juftificaticn on a poffiffion, 
a power as may effc&ually enable them to quell fuch re- only, is not good ; for a poffeffion may not be but by con- 
fiftance; tho* it is faid not to be lawful for them to raife 
a force for the execution of a civil procefs, unlefs they 
find refiftance. % lnft. 193. 3 Inft. 161. 

It is lawful for a peace officer, or a private perfon, to 
affemble a competent number of people, ana fufiicient 
power to fupprefs rebels, enemies, rioters: but there 
muft be great caution,Ieft under a pretence of keeping the 
peace, they caufe a greater breach of it; and ihcriffs, faff* 
are punifhable for ufing needlefs violence, or alarming 
the country in thefe cafes, without juft grounds. 1 
Hawk. P. Cm 156, 161. See Slack. Com. 1 V. 343. 

4 V. 122. 

fboffeifio ftattfs, Where a man hath a fon and a 


Hill. 2 faf 


trafl, but a leifin may be by right or wrong. 

3 Jac. 2. 

In replevin, if defendant had the foffiffion, it is a good 
bar againfe the plaintiff if he has no title ; but there can¬ 
not be a return, unlefs he fhews a property in the goods. 
Pafch. 2 Ann « 

A&ion of the cafe lies for fhooting at and frightning 
away ducks from a decoy pond, which is in the plain¬ 
tiff’s poffeffion, without Ihewing that he had any property 
in them. 3 Salk. 9. 

A man on a leafe and releafe of lands, fafr. is in pof- 
fefiion to all intents, except bringing trefpafs, which can- 

- _ _ not be without an entry, pedispofttio. 2 Lill. Abr. 335. 

daughter by one woman or Venter , and a fon by another I And to make poffeffion good on entry, the former pofTefTor 


Venter, and dies, if the tirft fon enters and dies without 
iffue, the daughter fhall have the land at heir to her 
brother, altho* the fecond fon by the fecond Venter is heir 
to the father: But if the cldeft fon dies without iffue, not 
having made an actual entry and feifin, the younger bro¬ 
ther by the fecond wife, as heir to the father, Ihall enjoy 
the eftate ; not the fifier. 1 Inft. 11, 15 * 

Lands are fettled on a man, and the heirs of his body, 
and he hath iffue a fon and a daughter by one woman, 


and his fervants, fafr. are to be removed from the land : 
and if poffeffion be loft by entry of another, it muft be 
regained by re-entry, fa fc. Pafth. 1650. 

A perfon in poffeffion may bring an a&ion, for lofs of 
his fhade, fhelter, fruit, when trees are injured ; and he 
in reverfion, for fpoiling the trees. 3 Lev. 209. One 
in defence of his lawful poffeffion., may affemble his fricn^TT 
to refift thofe who threaten to make an unlawful cnqjffiin-., 
to a houfe, fafr. 5 Rep, 91. There is an unity f % pofg 


and a fon by another, and dieth; and then the eldeft fon fejfton, when by purchase the feigniory and tenancy;* bo¬ 
dies, before any entry made on the lands either by his come in one man's poffeffion. Kitcb. 134. &jfpT 6 ** 

own aa, or by the poffeffion of another, the younger Abr. 454, 460. And Black. Com . 2 V. 163 
brother fhall inherit, he claiming as heir of the body of the 3 8 9* 3 l 77> * 79* 180, 202, 412. xnZ&poPf- 

father , and not generally, as heir to his brother ; yet if ftjfory adion, fee ib, z V. 198. 3 V. 180. gl, 

the elder brother enter, and by his own a& gained the fSofe?ift 80 , Is taken for an a£t wilfully done, and im- 
poffeffion $ or if the lands were leafed for years, or in the poffibiUtas for a thing done againft our will. Si auum 
h^mjU of a guardian, there the poffeffion of the leffee or oaths afnajfet reddest nveram ejus, £5 poffibilitatis accujetur 
guaroBb doth veft the fee in the elder brother, and. then in eo faSo, where fadum poffibilitatis is a wilful a&. Leg* 
on his death the fifterfhall inherit as heir to her brother, Alfred, cap. 38. So in the laws of Camtus, c. 66 . St 
far there is peffiffio fratris . 3 Rep. 42. There can be no ft quit agat impoffibiliter, non eft emmnofimilefi vahsntarie 

pq& ffia fratris of a dignity ; in fuch cafe the younger bro- faciat. Leg. Sax. Edw. fenidr. c. 88. 
iter to hares status ; Lord Grey being created a baron to g&offibfittv, In our law is defined to be an uncertain 
him and his heirs, had iffue a fon and a daughter by ohe thing , which may or may not happen. 2 LiU . Abr. 336. 
Venter , and a fen by another ; and after his death, the And it is either near or remote; as for infrance: Where 
eldeft being poffeffed of tHb barony, and dying without an eftate is limited to one, after the death of another, this 
iffue, it was adjudged, that the younger4>rotW» and not is ft nearpoffibility $ but that one man fhall be married to 
the fiftcr fhould have it. • Cro . Car . 437. 2 Ntlf Abr ♦ a woman, and then that ihe ihall die, and he be married 
923. to another 5 this is a remote or extraordinary poffibiJity : 

^offef&oit, (Pofflifo, quaff pedis pofitid) Is either aSual, And the law doth Stoi regard a remate pejftbility, that is 
where a perfon actually enters into lands or tenements de- never like to be. 15 & 7. 10, gardr. 417. 2 Rep. 

■ i».A*d^r conreyed to him a or in law, when lands, £ 5 r. 50. A poffibilify cannot be granted over i no poflibility, 
are defcenSed to a man, ana he hath not actually entered' right or chofe in a&ian, faff, may be granted or affigned 
into them : Alfo before, or till an office is found of lands to aUhraswtr* 4 Rep. 66 * 10 Rep. 48. 

eftheated to the King by attainder, he hath only a poffaft A learn .was aide to httfband and wife of a term of 
Jim in law. Brad. lib. i. cap. 17. years, for their lives, remainder to the executory of the 

Pcjjsjfton beyond the memory of man, efthblies a right 1 furvivor 5 the hufband granted the term, and it was ad- 
bht if by the knowledge Of man, or primf of record, faff, judged, that Ip feould not bind the wife, the huffiand 
the contrary is made out, tho* it exceeds the memory of haymgonly a10 have it, if he furvived his wife, 
man, this hall be conftvaed within memory. 1 Inft. and no intereft till then. 2 NelfAbr. 1274, 
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Tf hulbatid and wife are tenants in fpecial tail, ami the 
husband only levies a fine of the lands, &c. the wife’s 
eftatc is turned into a po/ftbility, and only reducible by 
entry, if Ihe fgrvive. Hob. 257. 

Where a leafe is made for life, the remainder to the 
right heirs of J. S. this is good ; for by common poffibihty 
J. S. may die during the life of tenant fur life. 2 11 . 7. 
13. 3 hep. Abr. 36. 

A man made a leafe to his brother for life, and that if 
he married, and his wife Ihould furvive, then /he fhould 
have it for her life ; the Idles before he married, made a 
feoffment of the lands to another, and afterwards the 
Jdlbr levied a fine to him ; then the leffec married, and 
died, and his wife furvived : And it was held, that the 
remainder to the wife for life was gone by this fcoflmcnr, 
and the jojftbility of her having it was induded in the line, 
which was hkewife barred. Moor. 554, 

A teftator poflcftcd of a leafe for years, devifed the 
profits thereof to IF. R. for life, remainder to another ; 
and afrei wards the devifee for life entered with the vfj'ent 
cf the executor, and then he in remainder for life afligned 
all his imerelf to another, and after the devifee for life 
died ; it was refolvcd, that this afiignment was void, be- 
caufe whilft thl devifee for life was living, he in remain¬ 
der had only a pffihility to have the term, for the devifee 
for lifj had an intercit in it fub mode, and might have 
i'urxived the whole term. 4 Rep* 64. 

Th ■ devilce of the pcfjibility of a term is void 5 as 
where a te rm is deviled to A. for life, remainder to B . 
and B. devifes this remainder to C. and dies; and then A . 
ciies; this devife to C. is void, and the executors of B. 
Jhall have it. 3 lev. 427. A pcjfibihty founded on a 
null, differs from a mere poffibihty ; the iirft may be dc- 
vifed, but the other cannot. Moor. 808. 2 Keif. 1275. 

See Illuli. L'em. 2 V. 290. 

poll, A fwiftorfpeedy meffenger to carry letters, l£e. 
And the Poft Office is of the g reate ft confequence to this 
kingdom, being a country of tiadc. The firft law that 
introduced this very great convenience, was made in the 
reign of King Car. 2. 

By the 12 Car. 2. cap. 35. a general letter or Poft Office 
was’erefiled, and the rates for carriage of letters ap¬ 
pointed . See the Table to the Statutes. 

A ptrfon having inclofed Exchequer bills In a letter fent 
by th o poft, which were loft, the owner brought an action 
againft the Poftmajhr ; and by three judges it was held, 
that the a&ion did not lie, becaufe the offi.e is for in- 
tfllioencu only ; and it is impoffiblc the Poftnifficr 
Genertt, who is to execute this office in fuch didant 
places, by fo many fcveral hands, fliould be able to fc- 
cure every tiling, and for that, this is not a conveyance fer 
<triaf$re : Bu# Holt was of a contrary opii,ion ; he con- 
iidewd* tips *s a letter loft in the office, not on the road, 
and held tha# the Poftmafier General is liable, the whole 
care being committed to him, and the law makes the of¬ 
ficer anfwerable for himfelf and his deputies ; he has a re¬ 
ward, which is the reafon why innkeepers, carriers, lAc. 
are liable for goods loft; and where a man takes on him 
a publick employment, he is bound to ferve the pubiick, 
or afition lies againft him, &c. 1 Salk. 17. 

The Poft-Office in London managed by the Poftmafier, 
and other officers to the number of feventy-feven ; one 
of which is called the Court Poft , conftituted by patent 
for life, with a handfome falary : And the Poftmafier 
General has under him one hundred eighty-two deputy 
Pofimafters in England and Scotland, molt of them keep¬ 
ing regular offices in their ftages, and Sub Pofimafters in 
their branches. 

The conveyance of poft letters extends to every confider- 
able market-town, and is fo expeditious, that every 
twenty-four hours the poft goes fixfcore miles. 

By 26 Geo. 2. c. 13. Letters containing inclofed fe- 
vcral patterns of cloth, filk, or other goods, not exceed¬ 
ing one ounce weight, fhall be paid for only as for a double 
letter. See Mafter of the Pofts. 

Letters or parcels, not exceed ‘mgftxteen 
ounces weight, or ten pounds value, are conveyed da'ly by 
the penny-poft, to and from all places within the Bills cf 
Mortality , and ten miles diftance from the General Poft- 
Office, for 1 d. each packet, letter* fijfr, flat. 9 Ann. c. 
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td. And feverat general offices its kept at convemertf 
d iff a nets, to receive penny-poft letters every day, Sundays 
excepted: Alfo letters that come from all pans by ih« 
general poft, direfited to perfons in any country-towns to 
w hich the ptnny-poft goes, arc delivered the fame day they 
come to London: And the anfwers are carried every l ift 
night to the General Poft-Office in Lombard ftreet, being 
left at the receiving houfes. 

Penny-poft men carrying letters out of the citie s of Lot- 
don and Weft mi ificr, or borough of Southwark, and the 
fuburbs thereof, may demand and take id. at delivery 
for every letter, above the penny paid on putting me 
letters into the Pcnny-Poft Office 5 except letters palling 
by thegtnera! poft, &c. ftat. 4 Geo. 2. c. 33. * 

poll, writ of ttitry in, fee Black. Com. 3 F. 182. 
peft C Cirque Bunt, Were words infefted in the King’s 
tit e, by King Edw. 1. and conftantly ufed in the time of 
Edvj. 3. Chef j Edw. 3. indorf. m. 33, 

peril TNcm, Is where a writ is returned after the day 
afligned, Irr which the cuftos brevium hath a fee of 4 d. 
wht reax he lo.th it*-tiling if it be returned at the day. 

peft- wtlfcilln, Is a writ that lies for him who havin g 
recover?, d lands or tenements by fra cipe quod redd^yfA 1 
default or redditiun, is again diff v fed by the former dif- 
feifor ; then he lhall have this writ, and recover double 
damages, and the party lhall c punched by iutprilon- 
mcnc, c « Stat. U'ej'tm. 2. c- 26. Reg, Orig 208. F . 
K. 11. 190. 

The vvi it of < oft-dijfeifin ought to be brought by the par- 
rks who firft rceowicd, or fome of them, and of the 1 me 
land wh ch was recovered, or part thereof, and againft 
thole or fome of thorn, againft whom ihc recovery was : 
But if a man recover by a precipe quod reddat, and after 
is diifcifcd by him againft whom he recovered, and the 
difleifor makes a feoffment, and takes back an efiate to 
him and another, a poft-diffvftn may be had againit him 
and his jointenant ; and if he who l dbth the land by de¬ 
fault, after dilfeife him who recovered, and make 
a feoffment to another perfon, he who recovered lhall 
have this writ againft the difleifor, altho’ he be not te¬ 
nant of the land ; for in a writ of peft-diffeifin , the de¬ 
mandant lhall not have judgment to recover the land ; 
but the Jhcnff /hall reftore the plaintiff to his poff'ejfttin, if 
the diff.ifm be found, and take the defendant and keep 
him in prifon. Kew Nat. Br. 423, And the defendant 
is not to be delivered out of prifon, until he hath paid a 
fine to the King, and without the King’s fprcial com¬ 
mand, upon a certiorari to remove the record into B. R . 
whereupon a writ lhall go to the Iheriff to deliver him. 
Ibid. 

Nontenure is no plea in a poft-diffeiftn, for the defen¬ 
dant ought to aniwer the diflfeiiin, bV. See Black. Com. 
3/". 188. 

poftea, Is the return of the judge, before whom a caufe 
was tried, afrer a verdifit, of what was done in the caufe 5 
and is indorfed on the back of,the Nfii prius record: It 
begins, post e a die & loco , &c. wherefore it is lb call ed. 

2 Z/ 7 A 337. +*'•'***** 

A piftea is a record of the court, trufted with the at¬ 
torney in the caufe by the clerk of the aflife ; and the at¬ 
torney fo intrufted, is to deliver it into the office, that 
the Judgment may be entered by it by the officer of fEe 
court. Trin. 1651. t 

It is brought into court at the day in bank, and recorded 
there and delivered back to the attorney, who gives a rule 
for judgment upoj# it; and ifthure be no rule to the con¬ 
trary, after the rule for judgment is out, the attorney 
brings his f often to the fecondary, who figns his judg¬ 
ment, and then he enters all this {natter on the iflue 
toll. 2 Lill. 337. 

The court may ftay the bringing in of the to/ tea. 
entring up the judgment upon a verditf, if jilSyfind 
caufe to do it, for any undue practice in the proceedings 
to trial: And if the party, for whom the verdift paffed, 
will not bring in the poftea, upon notice given oy the 
other party, that he intends to move in arreft of judg¬ 
ment 5 the court, on motion will order judgment to be 
ftayed, until four days after the poftea is brought in, 
allowed to fpcak in arreft of judgment. Mich. 22 Car . 

B, R. 
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Althn* the verdj&, be prejudicial to the. plaintiff, hi 
Ought to bring in the poftea ; for be mujt Abide by the 
trial. 

There is no gqperal rule of court for the clerk of a ftife, 
to bring the poftea into court of B. R, by a prccife 
time ; but if it be not returned in convenient time, the 
court may be moved at the fide bar for a rule to bring it 
in fpecdily* a hill. 337. If the clerk ofaflife hath mis¬ 
taken in drawing up the poftea, he may amend it by his 
notes, before it is filed 5 and the return of a poftea hath 
been amended by the memory of a judge, who tried the 
caufe* Cro. Car . 33S. See Black . Cm . 3 F. 386. 

*V . 

3 &oftcriO?fti’« (Pofterhritas) Signifies the being or 
coming after, and is a word of companion and relation 
in tenures, the correlative whereof is priority : As a man 
holding lands or tmemems of two lords, holds of his an- 
cienter lord by / riority , and of his latter lord by poficrio- 
rity. Staundf. Prarrog. to, fi. 2 Inft. 392. 

0 ofl*JFinc, Is a duty to the King for a fine formerly 
acknowledged in his court, paid by the cognifcc after the | 
’"■Apfys p*iffod, and it is fo much, and half to much 
as was pa d to the King for (bepra fine, collected by the 
Iheriff of the county where the land lies of which the fine 
was levied, to be aufwcrcd by him, into the Exchequer. 
Stat. 22 Sc a3 Car. 2. See flat. 32 Geo. 2, c. 14, See 
Black. Com. 2 V. 350. 

|£>o0btlttious, Is where a child is born after his father’s 
death, ($c. And f oft humous children are enabled to take 
eftates by remainder in lettlcincm*, as if born in their 
father’s life-time, tho* no elfate be limited to truilces to 
preferve them till they con.e in iffe. 10 Si 11 VV. 3, 
cap. 16. Sec in VenireJa mere. And Black. Com. 2 V. 

169. 

f^oftdlian, in the Exchequer . In the court of Exche¬ 
quer two of the moll experienced hurrifters, called the 
Boft- man aud the 7 *£-man, (from the places in which they 
fit) have a pjcccdence in motions. Black. Com. 3 
V i 28. 

Is a word that fignificth the fecond fon, 
or one born afterwards ; often mentioned in Bra&on, 
Glanvile, Fleta, and other ancient, writers ; and as to 
poftnati and antenati, it was folcmnly adjudged, that thofe 
who after the delcent of the crown of England to King 
“James 1. were born in Scotland , were not aliens here in 
England: But the antenati , or thofe born in Scotland , be¬ 
fore the defeent, were aliens here, in refpe£l of the time 
of their birth* Calvin' s cafe. Children of perfons at¬ 
tainted of treafon, born after the King’s pardon, may 
inherit lands; tho* not thofe born before, &c. 1 Inft. 
391 - 

3 &o(t 0 » fee Highways, Inclofures. 

f&oftaCcrmfnum, U the return of a writ, not only after 
the return thereof, but after the term ; on which the tuft 
tos btevium takes 20 d. It if aUo ufed for the fee fo taken. 

^3oftuUticn, [PoJ'tulatid) Signifies a petition. For- 
' { Hfeil/-^»hen a bifhop was tranflated from one bifiioprick 
to another, he was not cle&ed to the new fee ; for the 
Canon law is eledus non poteft eligi ; and the pretence was, 
that he was married to the. fir ft church , which marriage 
cotHQ not be diffolved but by the \'ope \ thereupon he 
was petitioned, and confenting to the petition, the bifhop 
was tranflated, and this was faid to be by foftulation : 
But being an ufurpation, and againft law, it was retrain¬ 
ed by 10 R. t. and 9 ti . 48. Sinceeivhich, tranfla- 
tions of bifhops hive been by eleftion, and not by poftula - 
lion. 1 Jones 1S0. 1 Salk. 137. 

Poftulations were m^dc on the unanimous voting any 
perfon to a dignity or office; of which he was not capable 
" *bp ordinary canons or ftatutes, without fpecial dif- 
’ nfation i^nd by the ancient cuHoms, an election could 
made by a minority of votes; but a poftuiaticn mu ft 
have been nemint contradicente, • 

bounty (Partus) Is generally any place incloftd, to 
keep in beats; but efpecially a place of ftrengrh to keep 
cattle which are ddrained, or gratia for any trefpafs done 
by them* until they are replevied or redeemed. In this 
figftfficatioiiy it is called f ound overt and pound covert ; a 
pound overt is an open pound, ufinally built on the lord’s 
wafte, and which he provides for the ufe of himfclf and 
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tenants, and is alfo called the lofd’a of tbteommoHmhJ i 
and a back fide, yard, &c. whereto the owner of beafti 
impeunded may come to give themmear# without offence# 
is a pound overt: A f ound covert is a tlofe place, as the 
owner of the cattle cannot come to, without giving of* 
fence ; fueh as a houfe* Kitcb. 144. Terms de ley. 

f Inft. 96. There is a difference between a common 
peund, an open pound, and a clofe pound, as to cattle im¬ 
pounded : For where cattle are kept in a common pound, 
no notice is neceffary to the owner to feed them ; but if 
they arc put into any other open place, notice is to be 
given ; and if beafts are impounded in a pound clofc, in 
part of the diftrainer’s houfe, &c. he is to feed them, at 
his peril . 1 Inft. 47* 

> A common pound belongs to a townfhip, lordftiip or 
village ; and ought to be in every parifh, kept in repair 
by them who have ufed to do it time out of mind : The 
overfight whereof, and want of it, is to be by the fleward 
in the leer, where any default herein is puniftui>k\ 
Dyer 288. Ny 52. See D fit reft. Audi Black. Com. 3 
V. 12. 

tdounb.lgr. Is a fubfidy to the value of twelve-pence 
in the pound, granted to the King, of all mcichundige 
exported or imported ; and of fuch fubftdics fee 1 O’ 2 
Edv>. 6 . cap. 13. and i jac. c. 33. 12 Car. 2. cap. 4. 

14 Car . 2. cap. 24. and Black. Com. 1 ^.315. 4 f. 
43°. 

¥&Ottttfrb?cncby If a diftrefs be taken and impounded* 
tho’ without juft caufe, the owner cannot be«k the 
pound, and take away the diftrefs ; if he doth, the party 
aidrained may have his attion, and retake the diitreis 
where-ever he finds it: And for pound-breaches, CSc. 
artion of the cafe lies, whereon treble damages may be 
recovered. 1 Inft. 261. 2W.& M. c. 5. Alfo pound- 
breaches may he inquired of in the Jheritf 's turn ; as they 
are common grievances, in contempt of the authority of 
the law* 2 Hawk. P. C. 67. See Black . Com. 3 V. 
146. 

3 $ 0 Unft In &j)onep, (from the Sax. pund, i. e. fondus ) 
Is twenty Ihilhngs : In the time of the Saxons it confided 
of 240 pence, as it doth now: and 240 of thofe pence 
weighed a pound, but 720 fcarce weigh fo much at this 
day. Lambard 219. 

35 our fair p^oetatmer, que null infett /itms on 
gluten ett polled, ou I&ibers, pjco Cities, &c. is an 
ancient writ dircflcd to the mayor or bailiff of a city or 
town, requiring them to make proclamation, That none 
caft filch into places near fuch city or town, to the »#- 
fiance thereof: and if any be caft there already, to remove 
the fame ; It is founded on the flat. 12 R. 2. c. 13. F. 
N. B. 176. 

pourpartp, (Propars, prof art is, fropartia ,) Is con¬ 
trary, to pro indivifo : For to make pourparty is to divide 
the lands iliac fall to parceners* which before partition 
they hold jointly and pro indivifo . Old Nat. Brev. 

1 t. 

^ourpzdhirc, ( Pourpreftura, from the French pourpris. 
tonftptum , an inclofure) Is thus defined by Glanvile, lib. 

9. cap. iv. Pourpreftura eft proprie quart do alt quidfuper 
Dominum Re:>etn injufte occupatur 5 ut in Dominicis Regis, 
velin viis publicis olftruBis vel in aquis publicis tranjverfis 
a reflo curfu, vel quatido alt quit in civitate fuper Regiant 
plat earn aliquid erdificando occupaverit, & gene rail ter quoties 
illiquid fit ad mtumtntum Regii tenementi vel Regia: vice vel 
civotcftis. 

Crompton, in his Jurifd. 152. defines it thus: Pour- 
prefture is properly when a man taketh unto himfelf, or 
incroachrth any thing be ought not, whether it be in 
any juiifdi&ion, land or franchise; and generally when 
any thing is done to the nufance of the King’s tenants. 
See Kit chin, 10. and Manwoad'j For eft Laws, cap. 

10. % 

Skene it vefrbet. fignif. Verbo Pourprefture, makes three 
forts of this offence, one againft the King, a fecond 
againft the lord df Utc fee, the third againft a neighbour 
by a neighbour. ; fee 2 Inft. 38 & 272. Et lib. niger in 
fence. 37 tjf , | S. That againft the King happens by the 
negligence Of dire ffieriff or deputy, or by the long con¬ 
tinuance of wars, inaftnuch as thofe who have lands near 
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the crown lands, take or inclofe part of it, and lay it to 
their own. 

Pourprefture againft the lord, is when the tenant neg¬ 
lects to perform what he is bound to do for the chief lord, 
or in any wife deprives him of his right. Cowell. 

Pouhpreftstrt again ft a neighbour is of the fame nature : 
*Tis mentioned in the Mott aft. i tom 843. and in Thom* 
*623. Et dt purprcftura fusun Bercarius Mas purf rehen- 
dit fnfer pretdiBum Heliam , 

q&otir feiflv tmm te feme qne tlent at botoer, &c. 
Was a writ whereby the King feifed the land which the 
wife of his tenant who held in capite deceafcd, had for 
her dowry, if ihe married without his leave ; was ground¬ 
ed on the ftatute of the King's prerogative, cap. 3. See 
F. N. B* 174, 

fhotltfuftant, (from the French fourfuivre, i. e. perfe- 
qui,) Signifies the King's meflenger attending him, to be 
fent on any occafiou or meftage ; as for the appichending 
a perfon accufed or fufpeCtcd of any offence : Thole em¬ 
ployed in martial caufesare called purjuivants at arms, 24 
H. 8. 13. See Herald* 

Stow (peaking of Richard the Third's death, pag. 784. 
hath thele words, His body moat naked to the Jkin, not fo 
match as one clout about him, and was trujfed behind a PU r- 
suivant at arms like a hog, or a calf, The reft 

are ufed upon other meffages in time of peace, and efpe- 
cially in matters touching jurifdi&ion. Nicholas Upton, 
in his book De Militari Officio, viz. lib . 1. cap. 11. 
mentions the ancient form of making thefe furfuivants , 
and tells us, that they were called milstes lingua*es, be- 
caufe their chief honour was in tuftodia li<ngu*t, and he 
divides them into carfares equitautes and profe utores. 


to refign intirely thefe branches of his revenue and poorer ; 
And the parliament, in part of recompense, fettled cm 
him, his heirs, and fucceffbrs, for ever, the hereditary 
excife of fifteen pence per barrel on all beer and ale Mi 
in the kingdom, and a proportionable fum foremans 
other liquors. Black . Cm* 1 f. 287, 8. and 4 f. 116, 
4 * 7 . 43 *• _ 

0 ourbc?c? or f 2 >urbcpo?, {Provifir, derived ftnm the 
French pourvoir, i. e. providers) Signifies an officer of the 
King or Queen, or other great perfon age, who frums&eh 
corn and other visual for their houfc* Sec Magma dmrter 9 
e* 22* and 3 Edw* 1 * cap. j.fA 31. iff aum xi. ejufdonm 
Aniculi fuper chart as 2. and other future*. The name 
of purveyor was fo odious ia times paft, that by Jtmtmta 
36 Edvj. 31 2. the heinous name of purveyor was chan¬ 
ged into buyer ; but the office is restrained by Jiat* 12 
Car . 2. c. 24. 

) 3 > 0 lfi«bike. To perverfely and malicioetfy cot down or de¬ 
ft roy th opow-dike, in the fens of NotfJk and Ely, is fehstty, 
by 22 Hen. 8. r. 11, 

dottier, Is an authority which one man giro an¬ 
other to a& for him ; and is fometimes a rdervasmi 
which a perfon makes in a conveyance for himfelfaqaE®*. 
fome a £ls, as to make leafes, or the like. 2 LslL Mr* 
339 - 

1. Upon what rflate, and by what word* a power JhaSl! it 
raiftd. 

2. How a power Jhall be expounded* 

i. Upon what eft ale, and ly nub at words a'peisxrJksdS be 
raifed. 


Cowell* 

fbourbegance or f^urbetrance, Is the providing neccf- 
faries for the King's houfe. 

By 12 Car . 2. c. 24. it is provided, 44 That no perfon 
by colour of buying or making provifion or purveyance 
(hall ukc any thing of any fubjeft, without the full and 
free consent of the owner, obtained without menace or 
force,” Udc. See the Antiquity of Pre-empiicn and Purvey - 
once, and 3 Inft. 82. 

The profitable prerogative of purveyance and pre-emption , 
was a right enjoyed by the crown of buying up provifions 
and other necelTaries, by the intervention of the King's 
purveyors, for the ufe of his royal houlhold, at an ap- 
praifed valuation, in peference to all others, and even 
without eomfent of the owner', and alfo of forcibly irnpre fling 
the carriages and horfes of the fubjeft, to do the King's 
btifineft on the publick roads, in the conveyance of timber, 
baggage, and the Ukc, however inconvenient to the pro¬ 
prietor, upon paying him a fettled price. A prerogative, 
which prevailed pretty generally throughout Europe, 
during the fearcity of gold and filver, and the high valua¬ 
tion of money confequcntial thereupon. In thofe early 
times the King's houlhold (as well as thofe of inferior 
lords) were fupported by fpecific renders of corn, and 
other vi&uals, from the tenants of the refpeltive demefnes; 
and there was alfo a continual market kept at the palace 
gate to fhrniih viands for the royal ufe. 4 Inft. 273. 
And this anfwered all purpbfes, in thofe ages of fimpli- 
city, fo long as the ling’s court continued in any certain 

S lace. But when it renewed from one part of the king- 
om to another (as was formerly very frequently done) it 
was found neceffary to fend purveyors beforehand, to get 
together a fufficient quantity of provifions and other ne- 
ceffarics for the houlhold; And, left the unufual demand 
Ihonld raife them to an exorbitant price, the powers be¬ 
fore-mentioned were veiled in thefe purveyors; who in 
procefs of time greatly abufed their authority, and be¬ 
came a great oppreffion to the fabjeft, tho* of little ad¬ 
vantage to the crown ; ready money in open market 
(when the royal refidence was more permanent, and fpecic 
began to be plenty) being found upon experience to be 
the beft provedfc? of any. Wherefore by degrees the 
power* of purveyance have declined, in foreign countries 
at well as o«r own s and particularly were abotiihed in 
Sweden by Quftmm Adolphus , towards the beginning of 
the laft century. And, with us in England,, having fallen 
into difufe during the fufpenfion of monarchy. King 
Charles at his reftorationconfcntcd, by 12 Car . 2. c. 24. 

♦ 


Tn conveyances to an ufc, a man may dire&or mi Jet 
the ufe, as he pleafes, and the feat. 27 11. 8. to. exe¬ 
cutes the pofieffion to the ufe: Theicfore he may *mnm 
powers to eftatts, which cannot be annex' d tj them by a 
conveyance at the Common law. Co. L. 237- a. Ah* oao. 
And therefore to the limitation of an ufe tor life, he an./ 
annex a power to make lcafes for years, or Kies, ox i.» 
make a jointure to a wife. Mo. 381. 2 Lev. 5; 8, Or n> 

grant annuities, raife portions, oY. Me. 38 i* Or 10 
make a jointure, and alfo a lcafe to commence af ernes 
death for portions, Ufc. Hard. 413. So he awy anuerai 
power of revocation of all ufes limited, and to nuke a ‘li¬ 
mitation of new ufes, and this will not be repugnant. 

Co. L . 237. a* Mod. 6io. 

So a power may be annexed to an eftate ly another deedm 
executed at the fume time, tho' it be not in the fame e con¬ 
veyance by which the eftate is conveyed. 1 Vcut* jjgu 
So a man may give a power or authority by will, wtoi is 
a naked author]ty, not annexed to an efiate : A*, if he dt- 
vifes to A. for life, and afterwards that it fhall be at his 
difpofal to any of his children then living; he hath bat 
an eftate for life, with a naked power to dijpofe, in 
the manner dirc&cd by the - will. 1 SuJ* 24. 3 SaJC 
276. So he may give a power to a ft ranger, which » a 
naked collateral power, and annexed to an eftate<* Oi A 
power in grofs, which takes after his eftate is deter¬ 
mined. Hard. 413. 

If a power be to A* or his aflignr, to make letfc?, Ufc* 
the power runs with the eftate to the afiignee in deed, fl^ iis 
law. 1 Pent. 340. 2 Jon. ho. So in all cafes a power 

coupled with an intereftmay be aligned; As, a power 
to a leiTor, and his affigns, %o cut down trees. 2 MoeL 
317, But a titan cannot annex a power of nepoMim 
to a feoffment, or grant 5 for^hat will be void* Co. L. 

237* a. Mo. 6 to. So if a man feifei in fee, coveoaiit 
to ftand feifed to the ufe of himfidf for lift?, with power 
to make lcafes, remiMtider to another in fee, the power / 
is not lyell raifed. Ca. Gb. 161. if the confi 
of the covenant does not extend to the povnef to mu S» 
lcafes. Mo, 145. 1 (b. 173. Ray. 248. Si upon fuck 

covenant he cannot referve a power to make be&fet, join¬ 
tures, or for preferment of younger childrea, & r c* Ms* 

383. 

Words which fiew the intent of the party, art f*ffid$jst to 
create a fewer $ as if a power be to demiie or leafc* tked 
die intent is, that he declare the ufes of the firft fettle- 
Lment lor life or years: For the kafe doss tut take effect 

by 
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by demife, bat by declaration of the ufes. Mo. 6ii. 
SO, if a man exprefles the power only by implication, it 
is well: As, provided, that he fhall not have power to 
alien, tec, otherwifc than to make a jointure, and leafes 
for 21 years; it is a good power to make a jointure and 
leafes. i Leo . 148. So, if a devifc be to A . for life, 
to fet, let and make eitaies out of it as 1 might, and after¬ 
wards to his daughter in tail j A. has power to make 
leafes, it being the cullom of the country where the land 
lies, to let for lives or years, 2 Roll 261. /. 35. 

But a power, being executory, may be refrained or 
enlarged by a fubfequent deed ; As, if a power be gene¬ 
ral, to revoke; by a covenant afterwards, that he will 
not revoke without the content of B. the power is re¬ 
trained, Jon. 411. So, if the confideration upon 
which the power was founded, does not extend to the 
perfon to whom the leafe is made, the leafe ihall be 
void: As, if a man covenant, in confideration of natu¬ 
ral affe&ion, to Hand feifed to the ufe of himfelf for 
life, tec* with power to make leafes, tec. a leafe to a 
ft ranger is void: For be is not within the confideration . 
z Rill. 260. /. 30, So, if a power, at its creation, be 
to make leafes to a perfon, to whom the confideration 
. oyes not extend, it will be void, tho'the leafe be exe¬ 
cuted to a perfon within the con Iteration. 2 Roll, 260. 
I 35 * 

2 . How a power flail be expounded. 

A power flail be expounded ftriBly; therefore if a man 
has power to make leafes generally, this extends to make 
leafes in pofleffion only, and not in leverfion. 2 Roll 261. 
c. 5. 2 Cro. 318. Tel. 222, Rry . 248. 1 Id* Rpym. 

267. 2 Sal 537. I lev. 168. 6 Co. 33. a. Me. 199. I 
Lse. 35. 3 Leo. 131. Nor a leafe to commence in future. 
Fay. 248. 1 Leo. 35. Yel. 22 2. 2 Cro. 318. Mo. 494. 
So, if the power be to make leafes for two or three lives, 
he cannot make a leafe to one not in ejfe ; as, to the fon 
of B. not born, tec. Per Wind. Ray. 163. So, if the 
power be to make leafes in pojejfton, he canitot make a 
leafe of land in reversion, tko’ it be to commence in free* 
fenti. 1 Sid. 101. Ca. Ch. 18. 

So, if part of a leafe be in reverfion, die whole leafe 
ihall be void. 3 Sal 276. So, if the power be to make 
leafes in pofleffion, or in rcverfion, he cannot make a leafe 
in pofleffion, and another leafe of the fame land in rever- 
fion ; but his power to leafe in rcverfion extends only to 
make leafes of the land, which was not then in pofleffion. 

1 Ld. Ray. 269. 2 Sal. 537. So a power to make leafes 
in reverfton does not warrant a leafe to commence at the 
end of an eftate then ineffe. I Ld. Ray. 269. 2 Sal. 537. 
So a power to make a leafe of three lives or three years in 
pofleffion, or for two lives or thirty years in rcverfion, 
warrants only a concurrent leafe for two lives \ for a leafe 
fir lives cannot commence at a future day . I Ld. Ray, 269. 

2 Sal, 537. 

But if a power be annexed to the eftate of Mamin rever¬ 
fion, to make leafes generally, he may make a leafe in 
prajenti of the rcverfion. 1 Lev, 168. Tho" the power 
"'** t/fc'to make leafes in pofleffion. Ca* Ch. 18. 1 Lev* 168, 

1 Sid. 260, 261. So, if a fine be to the conufee for 15 
years, afterwards to B. for life, tee, with power to leafe 
for three lives, or twenty-one years in pofleffion ; he may 
**"*make a leafe during the 15 years of .land in leafe at the 
time of the fine, when fuch leafe empires. 2 Roll. 260. 

? /, «d. a Cre; 347, 2 Roll 216. 1 Roll 12. So if 

humattd and wife leafe purfeant to the Stat. 32 U. 8. 
And then; by t& of parliament, the eftate is fettled to the 
huiband lor life, with power to JeaTe for three lives or 2l 
years; He may makfe leafes of the rcverfion during the 
firff leafe by the ho (band and wife; 2 Rollt 261, 7 . 15, 

1 Lev. 36. Cent. Dyer 357. *< So, if a power be to 
y * make leafes in rcverfion for three lives, tec. he may leafe 
for three lives, when there is another life in tfte, tho* the 
power does not fay to make leafes of the rcverfion; for 
there is no prejudice. 2 Roll. 2<Si. I 30. So he may* 
make a leafe for years determinable upon three lives, to 
commence after the end of the former leafe in ejfe. 8 Co. 
70. See 16 Vin. Abr, tit. Power. 

0 oHKt Of See Black. Com.j V. 250; 

pmt of ft See ib. 452. 


f&Oyttiltg’O Rato, Is an a£l of parliament made in be- 
l**d in the reign 0 f Hen. VlL fo called becaufe Sir lid- 
ward Ptyning was Lictcnant there when it was made, 
whereby all the llatutes in England were declared of force 
in Inland ; which before that titn? were not, nor are any 
fincc that time, but L>y fpeclal words. 12 Rep. 109. See 
Black, Com, 1 V. 102—3. 

lattice. The law loves plain and fair praBice, and 
will not countenance fraud in proceedings, nor fufter ad¬ 
vantage to be taken thereby. 2 hill. 342. Private clan- 
deftine proceedings, in teveral cafes, are fuid to be by 
pratlice . 

| 0 |®ce|tO|f«g, [Prarceptorlt) Were ?. hind of benefices, 
having their name from being pofi'dko by the more emi¬ 
nent templars , whom the chief mailer by his authority 
created and called Praceptores Tmpli ; And of thefe Pre¬ 
ceptors there are recorded fixteen, as belonging to the 
Templars in England , viz. Creflag Temple, Buljbal Sum- 
gay, Howland, Tevely, Wit ham, Templcbruere, 

Roihcky , Ovtnington, Temple Combs, Tnbigh, Ribftane, 
Meant St. John , Temple Newfum and Templehlurft, Mon. 
Angl. tom. 2. 543. But fome authors fay, theib places 
were cells only, fubordinate to their principal manlion 
the Temple in London. 32 Hen. 8. c. 24. 

$ra;c<S>C. Original writs arc either optional or peremp¬ 
tory j or, in the language of our law, they are either a 
pracipe, or 2ft te feceriifecurum. The precipe is in the al¬ 
ternative; commanding the defendant to do the thing re¬ 
quired, or (hew the re a fon wherclorc he hath ro: done it. 
The ufe of this writ is where fomething certain is de¬ 
manded by the plaintiff, which is in the power of de¬ 
fendant himfelf to perform; as, to rellorc the pofleffion of 
land, to pay a certain liquidated debt, to perform a fpc- 
cifick covenant, to render an account, and the like : In 
all which cafes the writ is drawn up m the form of a prae¬ 
cipe or command, to do thus, or feew c&ufe to the con¬ 
trary ; giving the defendant his choice, to red refs the in¬ 
jury or Hand the fait. Black, Cbm, 3 V. 27$. 

ftjctfpc in capita, Was a writ tftapg out of theCfere- 
cery, for a tenant holding of viz., in 

chief as of hia crown. MagnT^Sg^^h^^ Meg. 
Orig. 4, Black. Com. 3 V* 19$* 1 • 

fWtpe qooDtcmmr, 

extends as well to a writ of right, as "to dtfier writs of entry 
or pojjejjion , beginning praecipe A. quod redd at B* unum 
meffuagium, tec. Old Nat., Rs, 13. Sec Black. Com • 
2 V. 358. xvii. As to Frmcijpe in Fines , fee ib. 350. 
xiv. And at to Tenant to the Praecipe, fee ib. 3 V, 182, 
Was a punilhment infii&ed on criminals, 
by calling them from fome high place. Malmf. lib. 5. p. 
] 55 - 

Pratdiffut (Lat.) In Englifl, aforefaid, Is a 
word ufed in pleadings, applied to places, towns, lands, 
names, parties, tec . before mentioned. In a deed or 
grant, the words pradiB. manerii arc a defeription of the 
manor before named: And a town, repeated by the name 
of parifh pradiB. Ihall be held all one ; for the word afire - 
faid couplet them. Hob. 6. A difference as to pradiB. 
term granted, tee. fee to Rep. 65. ’ 

©Iliac, Is the fame as pr.rpofttus villa, i. e. 
the mayor of a town. Leg. Ed. Confijf. c. 28. 

f^sefine, .Is that fine which on filing out the writ of 
covenant on levying ftnef, is paid before the fine is paffed. 
22 te 23 Car. 2. 

Is taken either for a writ fo called* or 
for the offence whereon the writ is granted ; the one may 
be underflood by the other. 

The church of Rome, under pretence of her fupremaey, 
and the dignity of $t. Peter's chair, took on her to be. 
flow moft of the ecclefiaftkai livings of any worth in 
Englandi by mandates, before they were void; pretend* 
ing therein great care to fee the church provided of a fuc* 
ceffiw before it needed* Whence thefe mandates or built 
were called gratia expeBativ# or provifiones, whereof tee a 
learned (Ufeourfe in Duaremts de benefits is. lib. 3. cap. i. 

Thefe proviflons were fo common, that at laft Edward 
the Third; not digesting fo intolerable an incroachmenr, 
made atatUtein the twenty-fifth year of his reign ,ftat. j. 
eap. Zti usd iuother flat. 6. cap. t. and a third anno 27. 
againft thote who drew people out ol the realm, to 
g 0 wfww 
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anfwcr things belonging to the King's court; and another 
anno 28 fat . 2. cap. u 2, 3^4 whereby he greatly re- 
ftrained this liberty of the pope; who notwithftanding 
fiill adventured to continue the provifons ; infomuch that 
Richard the Second like wife made feveral llatutes again ft 
them^butmoft-exprefsly thatof 16 Hie. 2. 5. which appoints 
their punifhment to be thus. That they jhould be out or 
the Kino's protection, attached by their bodies, and 
loje their lands , tenements, goeds and chattels. After him 
Henry the Fourth, in like manner aggrieved at other 
abides, not fully met with in the former ftatutes, in the 
fecond year of his reign, c. 3 ti 4* a dds certain new cafes, 
and lays on the offenders the fume punifhment. See alio 
alfo 9 Hen. 4. c. 8. and 3 Hen. 5. c. 4. and Smith de Re- 
fubUAugl. lib. 3. cap. 9. 

Some later ftatutes inflift this punifhment upon other 
offender*. 

The word is moil commonly applied to the punifhment 
firli ordained by the ftatutes beforementioned, for inch as 
tranigreffed them : For where it is faid, that any mau for 
an offence committed, fhall incur a prasmunire, it is meant 
that he (hall incur the fame f unifbment as is inflifted on 
thofe who tranfgrefs 16 Ric. 2. c. 5. commonly called the 
ftatute of pramunire ; which kind of applicatibn is not un* 
ufual in our ftatutes. 

As to the etymology of the word, it proceeds from the 
vCrb pnemouere, being barbaroufly turned into pramunire, 
to forewarn or biu the offender to take heed : For which a 
reafon may be gathered from the words of 27 Ed. 3. c. I. 
and the lorm of the writ, in Old Nat. Brent. 143* Pratmu - 
nire facias prof at um prapofitum, ti J. R. procuratorem , 
He. quod tunc fint corant nobis , tic. which words can be 
referred to none but parties charged with the offence. 
Convcll. See 3 Inft. no. and Black. Com . 4^ c. 8. p. 
102, 421. 

1. What offences come under the notion of a praemunire. 

2 . Of the punifhment in a praemunire. 

3. To what time the attainder fhall relate . 

4. To nvhat eftates the Jlatute of pramunire doth not ex¬ 
tend, and of the fuit, tic. 

5. Of the King* s power as to pardoning a praemunire, lie. 

1. What offences come under the notion of a praemunire. 

The offences coming under the notion of a praemunire, 
or for which the party incurs a pramunire, are reduced by 
Hawkins to the following particulars : 

1. Making ufe of papal bulls is made a preemunire, by 
many ftatutes, to which purpofe it is enafted by 25 Ed. 3. 
called the Jlatute of pron/ifors, that whoever fhall hy a pa- 
pal provision difturb any patron to prefent to a benefice, 
tie. fhall be fined and imprifoned till he make full renun¬ 
ciation. And by 25 Ed. 3. flat. 5. cap . 22. If any one 
purchafea provifion of an abbey or priory, he fhall be out 
of the King*s protection ; and by 38 Ed. 3. and 12 Ric. 2. 
cap. 15. and 13 Ric. 2. fat. 2. cap . 2. Whoever fhall ac¬ 
cept a benefice contrary to 25 Ed. 3. fhall be baniihed; 
and by 13 Ric. 2. fat, z. cap. 3. Whoever fhall bring a 
fentence of excommunication againft any perfon for exe¬ 
cuting the ftatute of 25 Ed. 3. mall fuffer pain of life and 
member; and by 16 Ric. 2, c. 5. Whoever fhall purchafe 
or purfue, or caufe to be purchafed or purfued, in the 
court of Rome or elfcwhere, any* 1 tranflations, proccffes, 
fentcnces of excommunication, bulls, inftruments, or 
other things contrary to the tenure of that {bttute, or 
bring them within this rpalm, or receive, tic. fhall be 
out of the King's protection; and their lands and tene¬ 
ments, goods and chattels forfeited to the King, and be 
attached by their bodies; and by 2 Hen. 4. c. 3. Who¬ 
ever fhall purchalc from Rome a provifion of exemption 
from ordinary obedience; and by 2 Hen. 4. cap . 4. Who-, 
ever fhall put in execution bulls purchafed by thofe of the 
order of Cifieaux, to be difeharged of tithes, fhall incur 
the like penalty ; they are further reftrained by 6 Hen. 4. 
cap. 1. 7 Hen. 4. cap. 8. 9 Hen. 4. cap. 8. and 3 Hen. 

5. cap. 4. by which the ftatutes abovementioned are in- 
forced and explained; and by 23 Hen. 8. cap . 2. fe8. 22. 
Whoever fhall fue for or execute any licence, difpenfation 
or faculty from the fee of Rome ; and by 28 Hen. 8. cap. 
16. (by which all bulls, briefs, tic. obtained from Rome 


are made void) Whoever fhall ufe, allege, or plead the 
fame in any court, unlefs they were confirmed by ihis fta- 
tute, or afterwards by the King, (hall incur the like pe¬ 
nalty. Vide Reg, 54. ilnf.izy. 

By the 13 EUz. cap* 2. Thofr who purchafe any bulls, 
tic. from Rome , are guilty of high treafon ; but thofe an¬ 
tic*** ftatutes continue ftill in force, arid it L in the elec¬ 
tion of the crown to proceed either upo,i them, or 13*/. 
Alfo the aiders of fuch offenders, after uic offence, to the 
intent to uphold the fame ufurped power, incur a tre- 
mmire. Davis 84. 

Secondly, Derogating from the King's Common law 
courts, is faid to have been an h gh offence at Common 
law, and is made a pramunire by man> ant eot iUtutes; 
for by 27 Ed. 3. cap. 1. of prjwkv;., If any fubject draw 
any out of the realm in plea, whcicm the per¬ 

tains, to the King's court, or of things win.re»'t judgme nts 
be given in the King's courts, u lut in any mhei court 
to defeat or imptach the judgments gjvxn in the King’s 
courts, he Until be warned to appear, tic. in proper per¬ 
fon, at a day, containing the (pace of two month;, ;it 
which if he appear not, he and his proftor.% ihall 
be put out of the King's pretext an, his iandi and chattels 
forfeited, his body imprilbned, and ranfomed at the 
King's will, tic. See 16 R. 2. c. 5. 

In the conftru&ion of thefe iUtuies it hath been hcM, 
that certain conuniffioners of x v*,j , !fummon«j;g me 
I before them who had got a j.udg.iiu^ at l.*w, and impri- 
I foning him id! he would releaf it, were guilty of a prae¬ 
munire. 2 Bulft. 299. 3 Inft. iz- t . Cro. fac. 336. 

Alfo fuits in the admiralty or tx-Jefiafticai Luurr& within 
the realm , for matters which upon the lace of the libel it- 
felf appear to belong only to the cognizant, < f the tem¬ 
poral courts, are faid to be wi:hn< > 6 Rich. 2. force 
of the words, “ or elfcwhere. ’* 1 Hawk. P. C. 51. 

And it hath been formerly h i den, that eveu fuits in a 
court of equity, to relieve againft a judgment at law, 
are within the danger of thefe ftatutes, efpccially if they 
tend to controvert the very point determined at law, or 
to relieve in a matter reliev^ble at law. 4 New Air. 
146. 

Thirdly , Appeals to Rome arc made praemunires by 24 
Hen. 8, cap. 12. and 25 Hen. 8. cap. 19. by which it is 
enafted, That fuch appeals as formerly were made to Rome 
fhall be made henceforth to Chancery. 

Fourthly , Exercifing the jurifdiftion of a fuffragan 
without the appointment of the bifhop of the diocefc, is 
made 2praemunire by 26 Hen. 8. cap. 14. which fets forth 
at large how fuffragans are to be nominated, tic. 

Fifthly, By 25 Hen. 8. cap. 20. If a dean and chapter 
refufe to eleft one named in the King's letter for a bi- 
fhoprick, and to certify fuch election to the King within 
twenty days after the licence come to his hands, or 
if any archbifhop or bifhop after fuch eledion (or no¬ 
mination by the King in default thereof, tic.) refufe to 
confirm and confecratc within twenty days the perfon fig- 
nified to them by the King's letters patent, they incur 
a pramunire. v 

Sixthly , Maintaining the pope 9 s power is made a preemtt ** 
nire by 5 Eliot, cap. 1. 

Seventhly, By 13 Elite. cap. 7* “ If any one bring into 
the realm, tic . any fuperflitious things, pretended to bo 
hallowed by the bifhop of Rome, tic. and deliver or offer 
the fame to anv fubjeft to be ufed in any wife; or if any 
one receive the fame to fuch intent , and not difeover 
the offender, tic. or if a juftice pf peace, having any 
offence in that aft declared to him, .do not within fix teen 
days declare it to a jfrivy counfellor, he incurs a pra- 
mutre • 

Eighthly, By 27 Eliz, e. 2. ** Sending relief to any jc- 
fuit, fcminary prieft, or college of prieffs or jefuits be¬ 
yond the feas, or to one not morning out of fuch college 
into England , incur a pnemunire.” 

Ninthly, Perfons refufmg to take the oaths, incur a 
purnwre by feveral ftatutes, as 1 and c Eliz. 3. and 7 
jac. i. \W.tiM. tic. 

Tenthly , By the 6 Ann. cap. 7. If any perfon malicioufy 
and dircffly, by preaching, teaching, or advifed fpeak- 
ing, declare, maintain and affirm, that the pretended 
Prince of Wales hath any right or title to the crown of this 

realm; 
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realm -orfhat any other perfon hath any right or title to 
the fame, otherwise than accoiding to i W. tA M. cap. 2. 
and 2, W. 3. tap. 2. and the a£ts then lately made in 
England and Scotland mutually for the union of the two 
kingdoms j or that the Kings or Queens of this realm 
nuitb the authority of pasliament are not able to make laws 
to limit the crown and the defeent, tsV. thereof* (hall in¬ 
cur a pramunire. 

2. Of the pnmjhmmt in a prxmuire. 

Mod of the itatutes of pramunire refer the punifliment 
to 16 Rich. 2. e. 5. which ena&t, 41 That thofe who of¬ 
fend fhall be put out of the Kino’s protection, 
and their lands and tenements, goods and chattels for¬ 
feited to the King} and that they be attached by their 
bodies if they may be found, and brought before the King 
and his council, to anfwer; or that procefs be made 
againft them by pramunire facias, in manner as is or- 
, dained in other iterates of provifors.” 

The judgment in pramunire at the fuit of the King, 
again 11 the defendant being in piifon, is, that be Jhall be 
; me of the King's protection; and that his lands and te- 
i nunents, goods and chattels (hall be forfeited to the 
) Kiig; and that his body lhall remain in prifon at the 
Kill’s pleature; but if the defendant be condemned 
on fis default of not appearing, whether at the fuit of 
the king or party, the lame judgment fhall be given as 
to the being cut of the King’s protection and the forfei¬ 
ture ; but inftcad of the claufe, that the body lhall re¬ 
main it prilon, there lhall award a capiatur. Co. Lit. 

129. b. 3 Inft, 125, 218. 2 Hawk. P. C. 444. 

' As tht 16 R. 2. cap . 5. exprefsly faith, that fuch of¬ 
fenders jhcJl be put out of the King's protection ; and alfo the 
•iterate of *5 Ed. 3. fiat. 5. cap. 22. had farther added, 
that any one might do with a purchafer of the provilions 
therein prohibited, as with the King’s enemy ; and that 
he who Ihould offend againft fuch an one in body, lands 
or goods, Ihould be excufed ; it was formerly holden, 
ti.it a perfon attainted in. a pramunire might lawfully be 
ilaiii by any one, as being the King's enemy, and out of the 
protection of the laws* but the later opinions feem to 
have difapproved of this feverity; and it is now exprfsly 
cua&cd by 5 Eliz. cap. \. feCt. 21, 22. “ That it lhall 
not be lawful to kill any perlon attainted in a pramunire, 
faviug fuch pains of death or other punilhment, as might 
with danger of law be done on any perfon that lhall fend 
or bring into the realm, or within the fame lhall exe¬ 
cute any procefs, {Ac. from the fee of Rome.'* Co. Lit. 
12. 68. 130. 3 Inft. 128, Bro. Car. 197. Jenk. 

109. 

It is clearly agreed, that a perfon attainted in a pra¬ 
munire can bring no attion 1 neither is it fafe for any one, 
knowing him to be guilty , to give him any relief. Co. Lit. 

130. 

A ftatute, by appointing that an offender lhall incur the 
penalty and danger mentioned in i6Ric. 2. e. 5. does not 
confine the profecution for the offence to the particular 
procefs thereby given. 1 Vent. 173. t 

It is holden, that the ftatute of pramunire, which gives 
a general forfeiture of all the lands and tenements of the 
offender, extends not to lands in tail. Co. Lit. 130% 

It hfllb been adjudged, that a pardon of all milprifions, 
trefpaffes, offences and contempts, will pardon a pra- 
munirs* Cro. Jac, 336, 2 Bulft. 209. 

The defendant in a pramunire mult regularly appear in 
perfon, whether he be a peer of commoner, unlels he is 
difpenfed with by feme writ of grant for that purpofe; 
bit in the cafe of .Sir Anthony midmay, he was allowed to 
plead a pardon to a pramunire by attorney; but it has 
been thought that there was fome claufe to this effect in 
Ore pardon. 3 Inft* 125, 1 Roll . Rep* ipo, % Jhlift* 

290. 2 Hawk. P. C. 273* 

On an indidmem of a pramunire, a peer of the realm 
fhall not be tried by his peers. 12 Co. 92. 

On an information on 6 Cm. t. c. 18. for letting up a 
bubble called the South Sea, it was determined that the 
court was not obliged by that aft to give the whole judg¬ 
ment, as in cafe of a pramunire , againft defendant, but 
only fuch parts of it as in their ducretions they Ihould 
think fit; and accordingly a fine Of 5/. was fet on the 
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party convicted, and judgment that he Ihould remaid in 
prifon during the King’s pleafure. 2 Ld . Raym. 361. 

3* To what time the attainder Jhall relate. 

A perfon being feifed in fee of lands, was indifted for 
a pramunire upon 13 Eliz. but before con vision he made 
an entail of his lands ; and it was adjudged, that the at* 
tainder Jbould relate to the time of the offence, and that was 
before he entailed the lands, and not the time of the 
judgment, which was afterwards; and the freehold being 
in him at the time of the attainder, fhall not be devefted 
without an inquifition under the Great Seal. Cro . Car. 
123, 172, 

4. To what eftates the ftatute of pramunire doth not 

extendi and of the iiiic, iAc. 

It is faid the ftatute of pramunire doth not extend to the 
forfeiture of rents, annuities, fairs, {Ac. or any other he¬ 
reditaments that are not within the word terra. 3 Inft* 

12 6 . 

This fuit need not be by original in B. R. for if de¬ 
fendant be in cuftodia martjchalii , the fuit may be againft 
him by bill; and defendants cannot be fued in any other 
court when they are in cuftodia marefchaV. And if a de¬ 
fendant come not at the day, \Ac. or if he appears and 
pleads, and the iffue be found againft him, or he demurs 
in law, {Ac. judgment lhall be given, that he Jhall he out 
of protection, tf V. 3 Inft. 124. 

Tenant in tail is attainted in a pramunire, he lhall for¬ 
feit his lands only during life ; and afterwards the iffue in 
tail lhall inherit. 11 Rep. 56. 

5. Of the King's power as to pardoning a pramunire, lAc. 

The laws making offences to be pramunire, it has been 

obferved, are lb wry Jevere , that they are feldom put in 
execution: And notwithftanding the Iterates, the King 
may proteft and pardon an offender ; for this protection 
is given him by the law of nature. 2 Bulft. 299. A pra¬ 
munire is faid to be a defence of the crown , and the laws of 
the land, from the tyranny and oppreilion of the pope’s 
jurifdi&ion, (Ac. The pramunire claufe in the bubble 
a£t leaves power in the court to moderate the judgment. 

1 Strange 472. See Pope. 

3&?cpoatU0*€(CieCUe, Is ufed for a church reve, or 
church warden. 

$)xpofltU0 WUx, Sometimes is ufed for the oonftable 
of a town, or petit-con ft able. Cromp. Jurifd. 205. Yet 
the fame author, 194. feems to apply it otherwife; for 
there quatuor homines ppapofti are thofe four men, who 
| mud appear for every town before the juftices of the foreft 
in their circuit. It is fometimes ufed for an head or chief 
officer of the King, in a town, manor or village, or a 
reeve . See Reeve. Animalia tA res inventa coram ipfo 
(prapofito) faeerdote dueenda erant. LL. Edw. Con- 

feflor. cap. 28^ This prapofitus villa , in oar old re¬ 
cords, does not aniwer to our prefent conftable, or head- 
borQugh of a town 5 but was no more than the reeve, 
or bailiff of the lord of the manor, fometimes called fer - 
viens villa. 

By the laws of Henry the Firft, the lord anfwered for 
the town where he wes refident; where he was not, his 
dapifer, or fencfchal, if he were i baron: But if neither 
of them could be prefent, then prapofitus tff quatuor de 
unaquaque villa, i. e. the reeve and four of the moft fub- 
ftantial inhabitants were fummoned. See Dr. Brady's Clof- 
fary to lntroduBion to EngUJh Hiftery, pag. 97. 

See Service and Sacraments. 
of the Church- Vide Common Prayer. 

Reaching. Every benefited preaiher, reading on his 
benefice, and having no lawful impediment, lhall in his 
own cure, or fome neighbouring church, preach one fer- 
mon every Sunday of the year: And if any btnefieed perfon 
be not allowed to be a preacher , he (hall procure fermons 
to be preSthcd in his cure by licen&d preachers ; and every 
Sunday whereon there (hall not be a fermon, he or his cu¬ 
rate is to read one; of the homilies: No perfon not ex¬ 
amined and approved by the bilhop, or not licenfed to 
preach, (Hall expound the Scripture, iAc. nor fhall any be 
permitted to preach in any church, but fuch as appear to 
be authorised thereto, by (hewing their licence ; ana 

church- 
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churchwardens are to note in a book the names of all 
Grange clergymen who preach in their parifli; to which 
book every preacher is to fubferibe his name, the day he 
preached, and the name of the bilhop of whom he had li¬ 
cence to reach . Can. 44, 45, 49. 

If any perfon licenfcd to preach , refufes to conform to 
the eccicliaflical laws, after admonition, the licence of 
every fuch preacher (hall be void: And if any parfon preach 
doftriue contrary to the word of God, or the articles of 
religion, notice is to be given of it to the bilhop by the 
churchwardens, i$c. So likewife of matters of conten¬ 
tion and impugning the doftrinc of oih zr preachers in the 
fame church ; in which cafe, the preacher is not to be iuf- 
fered to preach except he faithfully promife to forbear all 
fuch matter of contention in the church, until the biflmp 
haih taken farther order therein. Can. 53, 54. 

No miniftcr lhall preach or adminiiler the Ucrament in 
any private houfe, unlcjs in times of neceffity , as in cafe of 
ficknef*, lAc. on pain of fufpenfion for the fu ll offence, 
and excommunication for the fecond; which lait punifti* 
ment is alfo inflicted on fuch minifters as meet in private 
houfes, to confult cn any matter tending to impeach the 
deftrine of the church c f England. Can, 71, . 

f^cnmblc, (j Proaemium, from the prepofnion pra, be¬ 
fore, and ambulo, to walk; as to walk before) The be¬ 
ginning of an adl is called the preamble ; which is a key to 
the intent of the makers of the aft, and the mifchiefs 
which they would remedy by the fame, 

f£)?c-atlbicncr. A cullom has of late years prevailed of 
granting letters patent of precedence to fuch barrifters, as 
the crown thinks proper to honour with that mark of 
diftinftion ; whereby they are intitled to fuch rank and 
pre- audience as are affigned in their refpeftive patents; 
fometimes next after the King’s Attorney-General, but 
ufually next after his Majefty's counfel then being, Thefe 
(as well as the Queen’s Attorney and Solicitor-General) 
rank promifeuouily with the King’s counfel, and toge¬ 
ther with them fit within the bar of the refpeftive 
courts, but recoil e no Maries* and are not fwora ; theae- 
fore arc at liberty to be retained In taufes againff the 
crown. 

Pre-audience in the courts is reckoned of fo moch con¬ 
ference, that it may not be amils to fiibjoin a Ihort uble 
of the precedence which ufually obtains among the prac- 
tifers. 

1. The King’s preemier Serjeant, (fo conflituted by 
/pedal patent.) 

2. The King’s antient Serjeant, or the eldeft among the 
King’s Sejeants. 

3. The King’s Advocate-Genera!. 

4. The King's Attorney-General, ( 

5. The King's Solicitor-General. 1 

6. The King's Serjeants. 

7. The King’s Counfel, with the Queen’s Attorney and 

Solicitor. j 

8. Serjeants at Law. ! 

9. The Recorder of tendon . | 

1 o. Advocates of the Civil law. 

11. Barrifters. 

In the court of Exchequer two of the moll experienced 
barrifters, called the^c/Sf-man and the tub- man, (from the 
places in which they fit) have alfo a precedence in mo¬ 
tions, Black. Com. 3 V% 28. 

I^ebenb (Prabenda) Is the portion which every pre¬ 
bendary of a cathedral church receives, in right of hh place, 
for his maintenance; as eanonica portio is properly ufed 
for that fliarc, which every canon receiveth yearly out ot 
the common ftock of the church. And prabenda is a fe- 
veral benefice riling from fome temporal land, or fome 
church, appropriated towards the maintenance of a clerk, 
or member of a collegiate church, and is commonly flamed 
of the place whence the profit arifes. 

Prabenda, llriftly taken, is that maintenance which 
daily prabtiur to another; but now it fignifies the profits 
belonging to the church, divided into thofe portions 
callc <£prabenda, and is a right of receiving the profits fo* 
the duty performed in the church , fifficient for the fupport of 
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the parfon in that divine office where he rtfidts , Dccrct. tit. 
De Praibend. 

The fpirituality and temporality make a prebend, but 
the fpirituality is the higheil and moll worthy; and a 
perfon is not a complete prebend, to make any grant, lAc. 
before inflallation and induftiorf. Dyer 221. 

Prebends are JimpU and dignitary . 

A fmpU prebend hath no more than the revenue for its 
fupport; but a 

Prebend with dignity hath always a jurifdi&ton annexed , 
and for this reafon the prebendary is ftiled a dignitary, and 
his jurifdifiion is gained by prefeription. 

Prebends are fome of them donative ; and fome are in 
the gift of laymen, but in fuch cafe they mull prefent the 
prebendary to the bilhop, and the dean and chapteV indufts 
him, and places him in a fall in the cathedral church, and 
then he is faid to have locum in choro ; at Wefminfier, the 
King collates by patent, and by virtue thereof the preben¬ 
dary takes poffeffion, without inftitution or induftion. a 
Roll. Abr . 356. 

As a prebend is a benefice without cure, &c. a prebend 
and a paiochial benefice are not incompatible promotions; 
for one man may have both without any avoidance of the firt: 
For tho’ prebendaries are fuch as have no cure of fouls, yet 
there is a fiend charge incumbent on them in jthofc ca¬ 
thedrals where they are refident, and they are obliged to 
preaching by the canons of the church; r.nd it is not law¬ 
ful for a j rebendary to pofiefs two prebends in one aid the 
fame collegiate church. Roll. Abr. 361. 

Prebendaries are faid to have an ejlate in fie fimple'tn right 
of their churches , as well as bilhops of their biftopiidcs, 
deans of their deaneries, if c. 

Corpus prebend* is that which is received by a pre¬ 
bendary above the profits which arc always for his daily 
maintenance. Prabenda and probenda were alfo in old 

deeds ufed for provifions, provand or provender.- Pro 

equo fuo unum bujhel ayenarum pro pr&benda capital*. 
Couchcr Book inDutctiy-efficc, tom. 1. fol. 45. CowcL 

fftpCfeCttflor?, (Prebendarius) Is he who hath fuch % 
prebend; fo called, not a pnebendo aux'tlium If confilium 
epifeopo , Csfr. but from receiving the prebend': And if a 
manor be the body of a prebend, and is evifted by title 
paramount; yet the prebendary is not deftroyed. 3 Refit, 


There is a golden prebendary of Hereford , otherwifs 
termed prebendarius epifeopt , who is one of the twenty- 
eight minor prebendaries there, and has ex offieio the firli 
canon’s place that falls; he was antiently confejfarius of 
the cathedral church, and to the bilhop, and had the of¬ 
ferings at the altar , whereby, in reipeft of the gold com¬ 
monly given there, he had the name of golden prebendary . 
Blount. See Black. Com . x V. 383. 

f-^enme. Are days works, which tenants of fome* 
manors ate bound, by reafon of their tenure, to do for their 
lord in harvetl; and in divers places are vulgarly called 
bind-days for biden-days, which in the Saxon dies precarias 
fanat: For hi den is to pr*tiy or intreat . Thit cufiom is 
plainly fat forth in the great book of the Cujloms of . the 
Mcnaflery of Battel, tit. Afptlderham, fil.c&O* Cowell. 

0 ;ftetoence, Statute for regulating precedence of lords 
and other great officers in parliament, 31 Hen, 8. c. id. 
As to patent of precedence, fee tit. Pre-audience, a mfaMtaclL 
Com. 28. h 

pjecebenc Conttftfong* See Black. Com . 2 V. 
PjecebeutS, Are authorities to follow, in determina¬ 
tions in courts of juftxce.' f 

Precedent have always been greatly regarded by the 
fages of the law: The precedents of the courts arefaidm 
be-the laws of the courts j and the court will not rever^w 
judgment, contrary to many *prccecicftb. 4 Pep. 93. 
Cro Elite. 65. 2 tin. Abr. 344. But new precedehts 

are not confiderable; precedents without judicial decifioi* 
on argument are of no moment; and an extrajudicial opi. 
nion given in or out of court, is no gooa precedent. 
faugh. 169, 382, 399, 429. 

It has been held, that there can be no precedent in mat¬ 
ters of equity, as equity is univtrfil truth ; but according 
to Lord Keeper Bridgman , precedents are nectjfary in equity 
to find out the reafons thereof for a guide ; and befides it he 
4 authority 
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authority of thofe who made them, it is to be fuppofed 
they did it cn great cenfideration, and it would be ftrange 
to let afide what has n*en the courfe for a long furies of 
time. 1 Mod. 307. ■ if a man doubt whether a cafe be 
equitable, or no, ip prudence he will determine as the 
precedents have been j eipecially if made by men of good 
authority and learning, Ifad. 

Precedents muft be Ihcwed by plaintiff for the 
court to go ag in ft what is generally 'held* 1 Keb. 
47. And where precedents are ailed ged contrary to the 
opinion of the court, day may be given to product them. 
Mod. Caf. 199, 

Precedents in fome cafes may make an aft good, which 
otHprwife would be void in itriftnefs of law : And tho* 
the forms of writs ought not to be altered, yet precedents 
and conflant ufage mult be obferved. Jenk. Cent . 162, 
172. 

If there be caufe to alter an ancient precedent of a writ, 
by reafon of any new ftatute, &e, the curfitors are not to 
keep to the old form, but to alter it as the cafe requires ; to 
prevent abatement of writs, and vexation to the people. 
Trin. 1650, . • 

Lord C. Talbot faid, He thought it much better to 
flick to the known general rules , than to follow any one 
articular precedent which may be founded on reafons un- 
nown to us. Such a pioceeding would confound all 
property. And then citing the cafe of Lady Laneftorough 
v. Fox , as of the ftrongeft authority to the cafe in point, 
his Lordfhip faid, that tho’ it had not been in the houfe 
Lords, he ihould have thought himfelf bound to go ac¬ 
cording to the general and known rules of law. Cafes in 
Chan, in Ld Talbot's time 26, 27. 

It is d .ngerons to alter old eftablijhed forms . Cafes in 
Chan, in Ld. Talbots time 196. See 16 Pin. Abr . tit. 
Precedents . And vide Innovation . 

fBjece patrtum, Is when a fuit is continued by the 
prayer, aiiVnt or agreement of both parties. S/at. 13 
£d 1. r. 27. 

Accept, (Praceptum) Is diverfly taken in law, as 
fometimes for a command in wiiting, by a jufticeof peace, 
or other officer, for bringing a perfon or records before 
him $ of which there are many examples in the table of 
the Regifter Judicial . And in this fenfe it feems to be 
borrowed from the cuftoms of Lombardy , where praceptum 
fignifeth feripturam vel injlrumentum . Hotom. in verb. 
Feudal. (£>' lib . 3. Commentar . in libros feudor. in preefa- 
Hove. Sometimes it is taken for the provocation, where¬ 
by one man incites another to commit a felony, as theft, 
murder, &V. Stand/. PL Cor. 105. Bratton, lib . 3, 
trad. 2. cap. 9. calls it fraceptum or mandat urn. Whence 
we may oblerve three divisions of offending in murder, 
praceptum , fortia , conftlium ; frmeptum being the mitiga¬ 
tion ufed beforehand ; fortia the alfiftance in the faft, as 
to help to bind the party murdered or robbed $ eonfilium, 
advice cither before, or in the faft.- The Civilians ufe 
mandatum in this cafe. sCowell. Precept of eleftion to 
parliament, fee Black. Cm. 1 P. 177. 

~ f&fecontraft, (mentioned in flat. 3 Ed. 6. e. 23.) 
Is a contraft maae before another contrail, but hath*re¬ 
lation eipecially to marriage, fee Black. Com. 1 P. 

^ ^fill'll tithco, (Decimst prmdiales,) Aft thofe which 
^tre paid of things arifing and growing from the ground 
only, as corn, hay, fruit of trees, and fuch like. 2 Ed. 
6. 13. See Inft. 640* and Black. Com. 2 V. 24. 
See Tithes. # • 

^e^mptfon, (Pmenqpik) Signifies the firft buying of 
a thing s and it was a privilege allowed the Kings Pur¬ 
veyor, to have the ahoice and firft buying Of provifions 
for the King’s houfe. zz Car. z* c. 24. See Pourvey- 
ante. _ 

^egtiancp, (Plea of.) Where a woman is capitally?* 
convifted, and pkadt her pregnancy, tho’ this is no caufe 
to (lay the judgment, yet it is to refpite the execution till 
ihe is delivered. This (i a mercy diftated by the law of 
nature, infavbrem prolist and therefore no part of the 
bloody proceedings, in the reign of Queen Mary, hath 
been more juftlv detefted then tfce crodUy, that was ex- 
ercifed in the ifland of Guernfey, of burning a woman 
big with child : For When thro 1 the violence of the j 
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flames, the Infant fprstngforth at the ftake, and waf pre¬ 
ferred by the by-ftanders, after fome deliberation of the 
pfielis who a flitted at the facrifice, they caft it again into 
the fire as a vounc Herbtick. A bar bariry which they 
never learned from ihe laws of antient Rome ; which di- 
refts, with the fame humanity as our own, “ quodpreg- 
“ nantis muheris damn at at poena differ at ur, quoad pariat 
Which doftrine has alfo prevailed in England , as early as 
the firft memorials of our law will reach. In cafe this 
plea be made in ftay of execution, the judge muft direft a 
jury of twelve matrons, or difereet women to enquire the 
faft : And if they bring in their verdift quick with child 
(for barely <t vith child, unlefs it be alive in the womb, is 
not fufficient) execution (hall be ftaid generally till the 
next feflion ; and fo from ftflion to feffion, till either (he is 
delivered, or proves by the courfe of nature not to have 
been with child at all. 

But if (he once hath had the benefit of this reprieve, 
and been delivered, and afterwards becomes pregnant again, 
(he Hull not be intitled to the benefit of a farther refpite 
for fhat caufe. For fhe may now be executed before the 
child is quick in the womb ; and (hall not, by her own 
incontinence, evade the fentcnce of juftice. Black. Com* 
4 V. 387, 8. 

^lenttfleu, Is that part in the beginning of a deed, the 
office of which is to exprefs the grantor and grantee, and 
the land, or thing granted. 5 Rep. 55. 

The office of the premises is to name the grantor and 
grantee, and the thing to be granted or conveyed. 

No perfon, not named in the premiffes, can take any 
thing by the deed, tho’ he be afterwards named in the 
habendum , becaufe the premiffes of the dud makes the gift % 
therefore when the lands are given to one in the premiffes, 
the habendum fijmfeot give any fhare of them to another, 
becaufe that utould be to retraft the gift made, and con-' 
fequently to make a deed repugnant in itfelf; thus for 
inftance. If a charter of feoffment be made between A. of 
the one part, and B. and C. of the other part, and A. 
gives lands to B. habendum to B. and C. and their heirs 5 
C. takes nothing by the habendum, becaufe all the lands 
were given to B. confequcntly C. cannot hold thofe land? 
which are given before to another; but in this cafe, if 
the habendum had been to B. and C. and their heirs, let 
the ufe of B. and C. this had been a good limitation of a 
ufe, confequtmly the ftatute of ufes would carry the poffeffton 
to the ufe, and B. and C. thereby become joint-tenants* 
Co Lit. 6. a. 9 Co. 47. b. Hob. 275, 313. 1 Roll. 

Abr. 65. Cro. Jac. 564. Cro. Eli*. 58. 13 Co. 54. 

Poph. 126, 

If lands be given to a hufband, habendum to him and his 
wife, and to the Heirs of their two bodies, the wife takes 
nothing, becaufe fhe was not mentioned in the premiffes ; 
therefore (hall take nothing of that which was before given 
entirely to her hufband. 2 Roll. Abr. 67. 

But there are four exceptions to this rule : 1. If lands 
be given in frank-marriage, the woman who is the caufe 
of the gift may take by the habendum, tho’ (lie be nqt 
named in the premiffes; as if lands be given to J. $ f 
habendum maritagium una eum the woman who is daughter 
of die donor; this is a good eftate in frank-marriage to 
them both; becaufe the gift being totally on her account, 
’tis necaffary to the creation of the eftate inthe .hufband 
that the wife fhouid take. Co. Lit . 21. Plena. 158. Cro . 
Jac. 454. Poph. 12 6. t Roll. Abr . 67. 

2. Jn grants of copy of court roll; as if a copyholder 
Surrenders to His lord, without limiting any ufe, fihd then 
the lord grants it in this manner; J. S. eepit He domino; 
habendum to the (aid J. S% and his-wife, and the heirs of 
their bodies begotten, this is a good eft at e-tail in the wife ; 
for thefe cuftomary grants, that art made ift pursuance of 
a former fdrrcnder, art mftrtttd according to the intention 
of the patties, as wills are ; befides the cuftom of thl nidnOr 
is*tht rode for the txpofttion of fuch fort of grants, andin 
many liiadoi’s ftcfc form is ufual. Poph. 125, 120. Cro. 
7^. 434: “2 pu. Abr. 67. Cro. Eliz. 32$. 

3. A man not named in the premiffes may tak * ** 

eftate m t remainder by limitation in the habendum . 2 Roll* 

Abr. tiB. Hob. 313. Cro. Jac, 564. 

4. In wills $ for if a man devifes lands to J. 5 . baben* 
dum to him and his wife, this is a good devife to the wife : 

g jg becaufe 
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becaufe in conftruaion of wills, the intention of the de- i 
Vi lor is chiefly regarded ; and wherever that difeovers it- 
f?lfic Ihall take place, tho’ it be not exprefled in thote 
legal forms that are required in conveyances executed in a 

man’s life-time. Plow. 158, 414. 2 Poll. Abr . 68. 

See Black* Com . 2 V. 293. 

f&iemfuin* (Pramiuw,) A reward ; Amongft merchants 
it is ufed for the money the enfured gives the enfurer tor 
enfuring the fafe return of any ihip or merchandize. Slat. 

IQ Car. 2. r. 4 * ■ . - . , • i 

^Cither, Is the power or right of taking a thing be¬ 
fore it is offered; from the French prendre , i. e. ampere: 

It lies in render, but not in prender. Rep. 1. h* r J°hn 
Peter *5 cafe. . 

Bjcnber be H 5 acon, Signified literally t0 an 
hufband ; and it is ufcd for an exception to difable a 
woman from purfuing an appeal of murder, agamft one 
who killed her former hulhand. 5 . l J . C. lib. 3. e. 59. 

ijepeitfcb, ( Prapenfus ) Forethought; as prepenjed Ma¬ 
lice is Malitia Prcecogitata , which makes killing, mur¬ 
der : and when a man is flain on a hidden quarrel, 11 
there were malice prepenfed formerly between the parties, 
it is murder, or as it is called by the ftatute prepenfed 

Murder. 12 H. 7. c. 7. 3 ^ 5 1 • , Sec Murdsr * „ 

4&}er0gatft)C, (from free, ante , and rogare, to alk or 
demand) Is a word of large extent , including all the 
rights which by law the King hath, as chief of the 
Commonwealth, and as intrulied with the execution of 
the laws. 4 New. Abr . 149. Sec Stamf Prcerog. cap , x. 
Co. Lit. 90. 

The nature of our conftitution is that of a limited 
monarchy, in which the legiflative power is lodged in 
the King, Lords and Commons j but the King is in¬ 
truded with the executive part, and from him all 
juftice is faid to flow ; hence he is Ailed the head of the 
Commonwealth, fupreme governor, parens patrice, CSY. 
but dill HE IS TO MAKE THE LAW OK THE LAND THE 
RULE OF HIS GOVERNMENT ; THAT BEING THE MEA¬ 
SURE AS WELL OF HIS POWER, AS OF THE SUBJECTS 
OBEDIENCE : for as the law aflerts, maintains and pro¬ 
vides for the fafety of the King’s royal perfon, crown and 
dignity, and all his juft rights, revenues, powers and 
prerogatives; fo it likewife declares and aflerts the rights 
and liberties of the fubje£t. 1 And. 153. Co. Lit. 19, 
75. 4 Co. 124. 4 New Abr. 149. 

Hence it hath been cftablilhed as a rule, that all pre¬ 
rogatives muff be for the advantage, of the people, otherwife 
they ought not to be allowed by law. Moor 672- 

Sbow* P. C. 75. 4 New Ahr • l 49 * . - 

The rights and prerogatives of the crown are m molt 
things as antient as the law itfelf; for tho* the itat. 
17 Edw. 2. c. 1. commonly called the ftatute Dt pra- 
rogativa Regis , feems to be introduce of fomethmg 
new, yet for the molt part it is but a coUeSion of cer¬ 
tain prerogatives that were known law long before: As 
that the King’s ward Ihip of lands held in eapite, did 
attra ft the wardihip of land held of others^ that the 
grant of a manor did not pafs an advowfon appendant, 
unlefs named; that the King hath a right to efeheats, 
wrecks, royal fifties and many others which were an¬ 
tient prerogatives of the crown. Bendl. 117* * Inf, 

263, 496* 10 Co. 64. 4 New. Abr. 149. 

1. Of the commencement of the King'* reign , and his 
prerogative as univerfal occupant. 

s; Of the King's prerogative in efeheats 5 in feas and 
navigable rivers ; in fwans and fijh ; in beacons ana 
ligbe-boufes ; in wreck 5 in coins and mines ; in dereliQ 
goods, and in waifs , Jit ays and treafure trove « 

3. Of the King's prerogative over the ferfons of bit 
fubjeSs, in refraining them from going abroad , and com¬ 
manding them to return home. 

4. Of the King's prerogative in relation to Civil and 
Etclefiaftical jurifdiSion ; tn creating officers, and making 
war and peace . 

5. Of the King?* prerogative in relation to bis debts . 


1, Of the commencement of the King's reign , and his 
prerogative as univerfal occupant. 

On the death or demife of the King, his heir is that 
moment invefted with the regal power, and commences 
his reign the fame day his anceftor, dies; whence it is 
held as a maxim, that the King never dies. 7 Co. 12. 

in Calvins cafe. 6 Co. 27. 7 Co. 30. See Perpetuity 

of the Kimg . 

N. B. Difcontinuance of proccfs by demife of the 
King, is remedied by ftatute. 

It may not be improper here to explain another 
maxim in law, viz.. “ That the King can do no 
« wrong”: The King cannot mifufe his power without 
the advice of evil counfellors, and the alfiftance of 
wicked minifters. Thcfe men may be examined and 
puniftied. The conftitution ha$h provided by means 
of indictments and parliamentary impeachments, that, 
no man ihall dare to alfift the crown in contradiction to 
the laws of the land. But it is at the fame time a maxim 
in thofe laws, that the King himfelf can do no wrong „ 
Since it would be a great weaknefs and abfurdity in any 
fyftem of pofitive law, to define any poftiblc wrong 
without any poftiblc redrefs. Black. Corn. I P. 244. 

Sec the author's fentiments as to the exertion (on par¬ 
ticular occafions) of the inherent, (tho* latent) powers of 
fociety, which no climate, no time, no conftitution, no 
contrail can everdeftroy, or diminilh. 

N. B. He is treating of the glorious revolution. Com. 

V. 245. And fee tit, Qppreffion of the Crown. 

But, to proceed, as to the King's prerogative, CjrY. 

With refpcCtto]the defeentofthe crown, therulcs ofdc- 
feent are the lame with thofe that govern private inherit¬ 
ances, except only as to the rule of pofteffio fratris ; which 
does not hold in the defeent of the crown or its poftWIions: 
Neither is half blood any impediment in fuch cafe 5 for 
the brother of the half blood fhall be preferred to the fifter, in 
the enjoyment of the crown, as the molt capable of the two, 
by the advantage and prerogative of his fex. 

Therefore, if the King hath iflue a fon and a daughter 
by one venter, and a Ion by another venter, and pur- 
chafes lands and dies, and the eldcft fon enters, and dies 
without iflue, the daughter Ihall not inherit thofe lands 
nor any other fee-iimple lands of the crown, but the 
younger brother Jhall have them together with the crown. 
Co. Lit. 15. b. 

As the King commences his reign from the day of the 
death of his anceftor , it hath been held, that comparing his 
death before coronation, or even before proclamation, is 
compafling of the King’s death within the ftatute of 2$ 
Ed. 3. he being King prefently, and the proclamation 
and coronation only honourable ceremonies for the fur¬ 
ther notification thereof. 3 lnfi. 7. 1 Hale's Hz ft. P. 

C. 101. 

Every King for the time being in the aQual pofleflion 
of the crown, is a King within the intention of the above- 
mentioned ftatute ; for there is^a neceiiity that the realm 
lliould have a King, by whom, and in whofe name, the 
laws are to be adminijtercd ; and the King in pofleflion, 
being the only perfon who either doth or can adminiftcr 
thofe laws, muft be the only perfon who hath a right to that 
obedience which is due to him who adminifters thofe la^s,? 
and fince by virtue thereof he fecures to us our lives, li¬ 
berties and properties, and all other ad vantages of govern^ 
ment, he may juftly claim return of duty, allegiance and 
fubje&ion. x Hawk* P. C. 35* 

All judicial a&s done by Henry the Sixth, while he 
was King, and alfo all pardons of felony and charters of 
denization granted by him, were valid ; but a pardon made 
by Ed. 4. before he was d&ually King, was void even 
after he came to the crpwb. 1 Hawk. 36. 

The right heir of the crown, during fuch time as the* 
ufurper is in plenary pofleftion of it, and no pofleflion 
thereof in the heir, is **f a King within this a£t* as wag 
the cafe of the hottfe of York, during the plenary poflef- 
fion of the crowft in Hen. 4. Hen. 5. Hen* 6. ■ But if the 
right heir had once the pofleflion of the crown, as King, 
tho’ an ufurper had got the pofleflion thereof, yet the 
other continues his file, title an# ; $i*M*ithereto, and 

afterwards 
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afterwards re-obtain a the full pofleflion thereof j a com- | 2* Of the king's prerogative in efcheats ; in fins and navU 

pafling the death of the rightful heir, during that inter- gable rivers ; in jwarn andfjb ; in beacons and light-hou/a < 
val, is compailing of the King’s death within this a& ; in wreck ; in coins and mines j in dcreha goods, and in wdifs* 
- , *—j . King llill, quafi in pofleflion of his ftrays and treafure trove* 


for he continued w . 

kingdom ; which was the cafe of Ed. 4. in that fmall in 
tcr\^l wherein Hen.* 6. re-obtained the crown; and the 
cafe of Ed . 5. notwithftanding the usurpation of his uncle 
Rich. 3. 1 Hal. Hift.P. C. 104. 

King Car. 2. was King defiHo as well as dejure , from 
his father’s death ; therefore all thofe who afted againft 
and kept him out of pofleflion, in obedience to the powers 
then in being, were traitors. Keeling 14, 1 5. x Keb. 
315. No perfon was in pofleflion of any lovereign power 
known to our laws. 1 Hawk. P . C. 36. 

By the 1 M. ft. 3. cap. 1. feR. 3. “ The kingly office 
of this realm, and all prerogative, royal power, autho¬ 
rities, and jurifdi&ion thereunto annexed, being invefted 
in either male or female, arc as abfolutely invefted in the 
one as the other.” 

By 1 M. ft. 2. o 2. fe&. 9. “ Every perfon who 

(hall be reconciled to, or hold communion with the fee 
or church of Homey or (hall profefs the popiffi religion ; 
or lhail marry a papift, (hail be incapable to inherit or 
enjoy the crown, and in fuch cafe the people (hall be 
abfolved of their allegiance, and the crown lhail defeend 
to fuch perfons, being proteftai^ts, as fliould have inhe¬ 
rited the fame, in cafe the perfon fo reconciled, lAc. were 
dead.” . . 

And by feR. 10. “ Every King and Queen, who (hall 
fucceed in the crown, (hall on the firft day of the meeting 
of the firft pailiamcnt, next after coming to the crown, 
fitting in the throne in the houfe of peeri, in the prefence 
of the lords and commons, or at the coronation, before 
fuch perfon as lhail adminifter the coronation oath, at the 
time of taking the oath, (which (hall firft happen) make, 
fubfcribe arid repeat the declaration mentioned in the ft*- 
tute 30 Car . 2. ft. 2. for preferving the King’s perfon and 
government, by difabling papifts from fitting in either 
houfe of parliament.” 

The King, as King , cannot be a minor ; fo that grants, 
leafes, &c. made by him, tho* under age, bind prefently, 
and cannot be avoided by him, either during his minority, 
or when he comes of age; for the politic rules of govern¬ 
ment have thought it neceffary, that he who is to govern 
the kingdon, (hould never be confidered a» a minor in¬ 
capable of governing his own affairs. Dyer 209, pk 22 
Plow. 209. Co. Lit. 43. 3 Co. 27. Raym. 90. 4 

The King by law is univerfal occupant, and all property 
is prefumed to have been originally in the crown; and 
that he partitioned it out in large diftrifts to the great 
men who deferved well of Him in the wars, and were able 
to advife him in time of peace. Hence the King hath 
the direct dominion; and all lands are holden mediately 
or immediately from the crown. Co. Lit. 1. Dyer. 154, 
1 Bendli 237. Seld. MareClauf \ 


An efeheat may be either per defeRum fangumis, or pet 
deltRum tenentis ; but it is faid, That in cafe of an attainder 
of felony, the efeheat to the lord is pro defeRu tenentis ; 
and the not defending, the confcquenceof the corruption 
of the blood ; but in cafe of treafon, the lands come to 
the crown as an immediate forfeiture, and not as an efeheat.' 
Co. Lit. 13, 92. Godb, 211. 

If the King's tenant dies without heir, the lands lhail 
efeheat and revert again to the crown; but the latlds 
holden of any other lord (hall, for want of heirs of the 
tenant, efeheat to the lord. 2 Inft. 34. Kelw. 104. 2 

Roll. Rep. 251. e^lnft. 224. 

If lands be held of the King, as of an honour come to 
him by a common efeheat, as the tenants dying without heir, 
or committing felony, thefe lands are part of the honour; 
otherwife if forfeited for treafon, for then they come to the * 
King by reafon of his perfon and crown ; and if he grants 
them over, £sV. the patentee (hall hold of the King in 
chief. 2 Inft . 64. 

It was found by fpecial verdift, That the prior of Men* 
ton was feifod of a houfe in Southward, held of the arch- 
biihop of Canterbury , as of his borough of Southwark ; 
and 30 hen. furrendered it to the King Hen. 8. who grant¬ 
ed it and other lands to J. S. and his heirs, to hold of 
him in libero burgagio , by fealty, for all fervices and de¬ 
mands, and not m capite; and afterwards Queen Mary 
granted the manor and borough of Southwark to the mayor 
and commonalty of London ; and the tenant of the mefiu- 
age died without ifliie j and the queftion was, whether 
Queen Eliz. or the patentees of the borough lhould have 
the efeheat; and adjudged for the Queen ; for the firft 
patentee of the mefiuage held it of the Queen in foe age in 
capite, as of a feignory in grofs ; and the words in libero 
burgagio are mecrly void ; for the land out of the borough 
cannot be held in libero burgagio $ and there (hall not be 
feveral tenures, for one tenure was referved by the King 
for all ; therefore of ncceflity it (hall be a tenure in focage 
of the King. Cro.Eliz. 120. 

The King hath the fovercign dominion in alt feas and 
great rivers $ which is plain from Selden* s account of the 
ancient Saxons who dealt very futcefsfully in all naval 
affairs; therefore the territories of the EngUJh feas and 
rivers always refided in the King. Seld . Mar. Cl. 251, 
ftfr. I RolJ.Jbr.i69, 169. 5 Co. 106. I Co. 141. 

And as the King hath a prerogative in the feas, fo 
hath he likewife a right to the fifhery and to the foil; fo 
that if a river as far as there is a flux of the fea leaves 
its channel, it belongs to the King. Dyer 326. 2 Roll. 

Abr. 170* 

__^ Hence the Admiralty court, which is a court for all 

If the fea leaves any (bore by a fudden falling off of maritime caufes or matters arifing on the high feas, is 
the water, fuch derelift l&nds belong to the King; but deemed the King’s court j and its jurifdiftion derived 
if a man’s lands lying to the fea are incrcafed by infenfiblc from him who protefts his fubjefts from pirates, and pro- 
deerees, they belong to the foil adjoining. Dyer 326, a vides for the fecurity of trade and navigation. 4 Inft.. 142, 
Roll. Abr. 170. Molloy 66. 

So, if a river, fo far as there is a flux of the fea, leaves From the King’s dominion over the fea it was holden, 
its channel, it belongs to the King; for the Euglijh fea That the King, as proteftor and guardian of tip feas, 
and channels belong to the King ; and he hath a property might before any ftitute made for coxtimiffionft of fewera# 
in the foil, having never distributed them out to fubjefts. provide againft inundations by lands; banks* fefr. and 

that he had a prerogative herein as well as in defending 


2 Roll. Abr. 170. 

But if a river, in whicl^ there is no ride, (hould leave 
its bed, it belongs to the owners on both §des $ for they 
have in that cafe the property of the foil; this being no 
original part or hppendix to the fea, but diftributed out 
as other lands. 2 Rdll. Abr. 170. 

If land be drowned, and fo continue for years; if it be 
after regained, every owner (hail have Iris intcreft again, 
if it can be known by the boundaries, 8 Co. Sir Francis 
Barrington's cafe. 

It is faid, that thefe Is a cuftom in Lt*cohe/bire, That 
the lords of the manors (hall have derelift lands; and that 
as fuch it is a reafonabfe cuftom; for if the fea waih away 
the lands of the fubjeft, he can have no recompence, un¬ 
lei* he (hould be inntled to what he regains from the fea. 
s Mod. ipy. 


hjp fubjefts from pirates, life. 10 £*.,141. 

But notwithftandirig the King’s prerogative in feas and 
navigable rivers, yet it hath been always held. That a 
fubjeft may fi(h in the fea; which being a mutter ofiommon 
right , and the means of livelihood, and for riie good of the 
commonwealth,.cannot be reftrained by grantor prescrip¬ 
tion* 8 Ed. 4. 18, 19. Rro. Cuftom* 46. Fitz. Bar* 

1 Mad. 10c.' t Salk. 6 * 7 . 

Alfo h% heSTThat every fubjeft of common right 
may fi(h with lawful nets* 6V. in a navigable river as 
well as in the fee* and the King’s grant cannot bar them 
thereof; but thecrown only has a right to royril im* 
and that theKing may only grant. 6 Mod. 73. 1 Salk* 
*S7- Tht 
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The King» as a perpetual fign and acknowledgment of bis 
dominion of the feas % hath federal creatures referved to him 
under the denomination of royal creatures, as Avans, ftur- 
geons and whales; all which are natives of feas and rivers. 
7 Co . 16. 

It is clearly agreed, that the King only has a preroga¬ 
tive in beacons and light-houfes ; and that he may erect 
any fuch, and in fuch places as will be moft convenient 
for the fafety and prefervation of (hips, mariners and 
navigation ; alfo it feems to be the better opinion, that 
this being for the publick utility, and one of the prero¬ 
gatives that he is intruded with for the fafety of the whole 
realm, he may ereft fuch beacon, &c. as well in the foil 
of a fubjeft as in that of the crown ; and that he may do 
this without the fubjelis confent . 4 In ft, 148. 12 Co. 13. 

Carter 90. 2 Keb. 114. 3 Inft. 204. 

Alfo it is clear, that the fubjeft hath not any power to 
ereft any fuch beacon, fcfr. without the King’s licence 
and authority for that purpofe. See the authorities fupra 
and Carter 90. 

But by the 8 Eliz, it is enafted, ** That the mailer, 
wardens and alfidants of the Trinity houfe of Deptford 
Strand , may ereft fuch beacons, marks and fjgns for the 
fea, as to them iliall feem meet; whereby dangers may 
be avoided, and the Ihips better come to their ports ; 
and all beacons, marks and iigns fo erefted, fhall be 
maintained at the charges of the mailer, wardens and af- 
iiftants-” 

By the Common law the King hath an undoubted 
rights to wrecks; and his prerogative herein is founded on 
the dominion he has over the leas; and being foycreign 
thereof and proteftor of (hips and mariners, he is intitled 
to the derelift goods of the merchant; which is the more 
reafonable, as it is a means of preventing the barbarous 
cuftom of deftroying peribns who in (hipwrecks approach 
the fhore, by removing the temptations to inhumanity. 
Gro, Jur. Belli 117, 132, 141. 2 Inft . 167. Malloy 

237. Moor 224. 

The King hath a prerogative in, and is intitled to, all 
royal mines of gold and filver, and treafures of gold and 
filver hid in the earth ; and is intruded with the coinage 
and making money current5 and he alone can bring the 
treafure of my conquered country into ufe, by coining 
them into his money ; and this prerogative is lodged in 
the King as he adminifters jufticc to all: therefore the re¬ 
gulation of that which is the common Jlandard and meafure 
of commerce is committed to his care. Dav, 19. 2 

Roll. Abr. 166. 5 C. 1114. 1 Co. 146. 

Alfo this prerogative is given to the King as a neccflary 
confequence of the power of war and peace ; for there 
can be no war without the expence and confumption of 
treafure. Plow, 315. 

Befidcs, if any other perl'ons had power of mines of gold 
and filver, they might by thefe immenfe treafures grow 
too formidable, and wieft that authority from the King 
which was depoftted in his hands only. Plow, 316. 

All derelift goods, and in which no man hath aproperty , 
belong to the King as well as derelift lands ; fo of ex- 
traparochial tithes, tho’ things of an ecdeiiaftical nature. 
Pro, tit, Prarog, pi. 12. 2 Vent. 267, 8. 5 Co* 18. 

2 Inft. 646. 1 

So if a perfon dies inteftate, and without kindred, his 
goods belong to the King * and herein the ufuai courfe 
19 faid to be for a perfon to procure the King’s letters pa¬ 
tents, aqd then the ordinary admits the patentee to ad- 
tniniftration. 1 Salk, 37, r 

As to goods waived, thefe belong to the King, and are 
in him without any office ; becaufe the property it in nobody, 
therefore by publick agreement is put out of the finder, 
in whom it was by the ftate of nature, and is vefted in 
the King, in recompence Jor bis trouble in the execution if 
jtftke. 5 Co. 109# 

But at the Common law, the owner purfuing the felon, 
and the felon, wring the goods, the owiier may retake 
them; alfo upon a.n appeal of felony, the owner is in- 
titled to a writ, of reftitution $ and as a farther encou¬ 
ragement for the profecution of felons, by the 21 H. 8. 
c. 11. it is provided* that if the party comes in as evi¬ 
dence on the indi&mcatf and attaint ihe felon, he (hall 


P RE 
0 

have a writ of refutation awarded by the judge of affife; 
4 AVw Abr . 164. 

3. Of the King's prerogative over the perfons of his fub~ 
Jeffs* in rejtraining them from going abroad, and? commanding 
them to return home. ' 

All peribns born in any part of the King's dominions 
and within his protection are his fubjefts, and alfo thole 
born in Ireland* S. of land* Wales* the King’s plantations 
or on the Englijh feas; who by their birch owe fuch an 
infeparable allegiance to the King, that they cannot by 
any aft of theirs renounce or transfer their fubjeo 
tion to any foreign prince, y Co. 1, &c. Calvin's cafe. 
Molloy 370. Co. Lit. 129. Dyer 300. See Alien!. 

All the fubjefts of a foreign prince coming into Eng¬ 
land* and living under the protection of our King, may, 
in refpeft of that local ligeance which they owe him, 
be guilty of high treafon, and indifted that they contra 
dominum regem (the words naturalem dominum fuum being 
omitted) did compafs &c centra ligeantia ftue debilum ; 
and it is faid, that even an ambaflador committing trea¬ 
fon againft the King’s life, may be condemned and 
executed here, and that for other treafons he (hall be 
fent home. 3 Inft . 4, 3. Dyer 145. Salk, 630. l Hawk. 
P . C. 35, 1 Hal, lift. P . C. 59. 

But aliens who in an hofdle manner invade the king¬ 
dom, whether their King were at war or peace with 
ours, and whether they come by them lei ves, or in com¬ 
pany with Englijh traitors, cannot be punifhed as traitors , 
but (hall be dealt with by martial law. 1 Hawk. P. 
C. 35. 

If the • King makes a new conqueft of any country, 
the peribns there born are bis fubjects ; for byffaving the 
lives of the people conquered he gains a right and pro¬ 
perty in fuch people, and may itnpofe on them what 
law he pleafes. Dyer 224. Vaugk . 281. 

But until fuch fuch laws given by thb conquering 
prince, the laws of the conquered country hold place; 
(unlefs where thefe are contrary to our religion, or 
enaft any thing that is ntalnm in ft, or are Aleut;) for 
in all fuch cafes the laws of the conquering country 
prevail, 2 P. Will. 75, 76. 

If there be a new and uninhabited country found 
out by Englijh fubjefts, as the law is the birth-right of 
every fubjeft, fo wherever they go they carry their laws 
with them, therefore fuch new found country is to be 
governed by the laws of England ; tho’ after fuch 
country is inhabited by the Englijh , afts of parliament 
made in England without naming the foreign plan¬ 
tations, will not bind them. 2 P. Will. 75. 2 Sail. 

4 »i. 

By the Common law every fubjeft may go out of the 
kingdom fci merchandize or travel, or other caufe, as 
he pleafes , without any licence for that purpofe j this 
appears from the ftarute 3 2. cap, 2. made to re¬ 

trains perfons paffing out of the realm, but excepts 
lords, great men and notable merchants5 as alfo by 
the ftatute 26 H. 8. tap. 10. which gave power to the 
King during his life to reftrain perfons from trading to 
certain countries; which afts had been vain and idle, 
if the King by his prerogative might have done it. F. 
N, B. 85. Dyer 165, 296. 2 Rol, Rep, 12. 3 Mod* 

131, Stil. 442* * 

But noewithftanding this general liberty allowed by 
the Common lavy, it appears plainly that the King by hie 
prerogative, qpd without any help of an aft of parlia¬ 
ment, may prohibit his fubje&s from going out of the 
realm; but this muft be by (bipp expreft prohibition ; 
as by laying on embargoes; which can be only done ih 
time of danger, or by writ of Ne exeat Regno, which, 
from the words Quamplurima nobis & corona 1 nojtra pra- 
judioiaBa ibidem profequi itttendis, appears to be a fate 
writ, but is never granted univerfaliy, but to reftrain a 
particular perfon, on oath made that he iutends to go 
out of the realm; indeed Fitzberbsrt fays, that the King 
qt«y reftrain his fubjefts by proclamation s and affigns as a 
reason for it, that the King may not know where to find 
kis JubjiR, Jo as todireR a writ to him. * 12 Cp. 33. 1 1 

Co. 92. Fite. N. B. 89. 2 Inft, 54. 


As 
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‘ As the King may reftraln any of his fubjc£ts from going 
ibroad, in like manner he may command them to return 
tome ; and difobeying a privy fcai lor this purpofe is the 
tigheit contempt, ill, it is a difobcdience to the com¬ 
mand of the King himjelf direfted to the party, idly* 
i'he command is, that he lhall return upon his faith and 
allegiance, which is the flranged compulsion that can be 
uled. 3dlv, The thing required by the King is the prin¬ 
cipal duty <>f a fubjett, viz. to be at the fcrvicc of his 
King and country. Dyer *28. b. Lane 44. Mmr 109. 

3 Inft. 179. 

The punilhment for this offence is, fixing the party s 
tflrte till he return ; and of this there aie many ir.itantes 
in our books. And when he does return he lhail be lined. 

1 Hawk. P. C. 59, 60. 

WHliam de But tain in the 19 of Ed. 2. refuftng to re¬ 
turn on the King’s writ, bis goods and chattels, lands 
and tenements, were feifed into the King’s hands; fo 
in the cafe of Edward of Woodcock, Earl of Kent in the 
fame reign. Dyer\z%.b. 

So in the cale ot one Bartue , who married the Dutchcfs 
of Suffolk, they obtained a licence from Q^Mary to go 
out of the realm, under pretence of recovering debts as 
executors to the l^uke; when in reality it was on account 
of the religion eftablilhed by Queen Mary , and living 
with other fugitives under the protection ot the Palfgravc 
of the Kine in Germany , who was an eminent Culyinift , 
were fent to by privy feal; but-the meflenger, in en¬ 
deavouring to ferve them with his letters, being ob* 
ftrutied and abated by their attendants, a certificate was 
• made of this, and their lands and tenements feized. 
Dyer 176. jenk . Cent. 220. 

So in the cate of Sir Francis Englefield , who departed 
the kingdom on a licence obtained for three years; but 
not returning at the expiration of the three years, a privy 
feal was fent to him by Queen Elizabeth which he not 
obeying, and'this matter certified into Chancery by the 
Queen, under her fign manual, in the fifth year of her 
reign, by virtue of a commiffion under the Great feal, his 
lands and tenements were feifed. 1 Leon. 9. Moor 109. 

1 And. 95. S. C. See alfo 7 Co. 18. Popb. 18. 4 
Leon. 135. . 

So in the cafe of Sir Robert Dudley , who intending to 
travel, obtained a licence from James the Firft to go to 
Venice \ but before his departure he by indenture inroiled 
•for valuable confidcration, as was exprefted in the deed 
(but none paid) conveyed the manor of Killiugworth with 
other lands to the Earl of Nottingham and others in fee, 
•with a provifo , that on tender of an angel of gold all 
-ihould be void j and with a covenant on the part of the 
bargainees that they Jhould make all fuch skates as the 
faid Sir Robert Ihould appoint; the bargainees were not 
parties to the deed, nor had they notice of it 'till fome- 
time after; but afterwards they made aleafe to Sir Robert 

* Lee , to the intent that Ladjr Dudley ihould take the pro¬ 
mts of part of the premiffei for ten years, if their eftate 

continued fo long unrevoked# The King hearing that 
>Sir Robert had been guilty of fame had pra&ices beyond 
fei, in the fifth year of his reign fent his Privy feal to him, 
which he not obeying* the great queftion in this cafe was, 
hWhether thojt lands thus conoged were forfeited ; and ad¬ 
judged that they were, the conveyance being fraudulent 
as to the King. Lane 42, fcfr. 

In thefe calcs it hath been held, that the King hath 
► ' only an intereft in the offender’s lands, till be return ; and 
that his reftoring them is hot a raatter*>f grace but of 
right. Lane 48. 9 

4. Of the King's prerogative in relation to Civil and Be - 
ehfiaftical jnrifdUHont in creating officer* mi snaking war 
and peace. 

All jurifdi&ion exercifed in theft kingdoms that are 
■ in obedience to our King, is derived from the crown; 
-and the laws, whether a temporal, ecclefiaftical or 
‘ military nature, are called his laws; and it is his prero¬ 
gative to, take care of the due execution of them. Hence 
l ill judges derive their authority from the crown, by feme 

* commiffion warranted by law 3 and muff txercHc it, in 

* a lawful manner, and without any the leaf deviation from 

\ 
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the known and dated forms. Fltta, c. 17. C*. Lit. 99. 

•• *44- 

So altho* the King is the fountain of juftiee, tmd in¬ 
tuited with the whole executive power of the law, yet he 
hath nopov er to alter the laws which have been efta- 
blifhed, and are the birthright of cvciy lubjeii.1; for by 
tbofe vay laws he is to govern ; and as they preferibe the 
extent and bounds ol his prerogative, in like manner they 
declare and aicertain the rights and liberties of the peo¬ 
ple, therefore admit of no innovation or change but by 
ait of parliament. 4 Inf. 164. 2 Inft. 54, 478. z 

Hal. Hift. P.C. 131,282. Vaugh. 418. 2 Salk. 510. 

From the inherent right infeparabie from the King to 
diftpbute jufticc among his fubjc&s, it hath been held, 
that an appeal from the#// of Man lies to the King in 
council, without any refervation in the grant of the IJle 
if Man of any fuch right; and tho* there had been ex- 
clufive words, yet the grant muft have been conftrued to 
be void on the King’s being deceived, rather than the fub- 
jett (hpuld be deprived of a right infeparabie to him as 
a fubjeft, of applying to the crown for juiticc. 1 
P.Will. 329. 

The Supremacy of the crown of England in matters 
ecclefiaftical, is a moft unqueftionable right, which may 
be proved by records of undoubted authority; and tho* 
the pope made great incroachments on this right, yet 
thefe were always complained of as illegal; and thofe in¬ 
croachments are now taken off by the 25 Hen. 8. cap. 19, 
20,21. and z6 lien, 8. cap. i. 

So that the King doth not recognize any foreign autho¬ 
rity in this kingdom, neither do the laws of the emperor 
or pope of Rome, as fuch, bind in the kingdom of Eng¬ 
land ; but all the strength that either the papal or impe¬ 
rial laws have obtained in this kingdom, is only becaufe 
they are and have been admitted in this kingdom, either 
by confent of parliament, or immemorial ufage and ac¬ 
ceptation in fome particular courts and matters, and not 
otherwife. 1 Hal. Hift. P. C. 16. 

The King therefore is faid to have two jurifdidlions, one 
temporal, the other ecclefiaftical; the latter of which is 
derived from the Common law, tho’ the form of the pro¬ 
ceedings, and the coercive power exercifed in the ecclefiaf- 
Ucal courts, is after the form of the Canon and Civil law, 
and this being an indulgence, the judges give credit td 
their proceedings in matters in which they have a jurifdic- 
tion, and believe them confonant to the law of holy 
church, altho* againft the reafon of the Common law 3 
and if there be a gravamen it muff be redrafted by appeal. 

1 Show. Rep. 218. 1 Roll. Air. 530. 4 Co. 29. 7 Co. 

42. § Co. 7. 2 Vent . 43. 

The King, a* the fountain of juftice, hath an undoubt7 
ed prerogative in creating officers, and all officers are 
faid to derive their authority mediately or immediately 
from him; thofe who derive their authority from him 
are called the officers of the crown, and are created by 
letters patents; fuch as the great officers of ftate, judges, 
fcS U. and there needs no ftronger evidence of a right in the 
crown herein, than that the King hath created all fuch 
officers time immemorial. Dyer 176. 2 Roll. Abr. 1 $2. 

4 Co. 32. 2 left. 425, 540. 12 Co. 116. l Roll. Rep , 

206. Show Par . Ca . ill. • I Lev. 219. 

But tho’ all fuch officers derive their authority from the 
crown, and from whence the King is termed the univerfal 
officer and difpofer of juffice, yet it hath been held, that 
he hath not the office in him to execute it himfelf* but is 
oiiy to grant or nominate ; nor can tho, King grant any 
new powers to fach officers, .hut they muff execute their 
offices according to the rules prescribed By law. Co. Lit. 
3,114* 2 Vent, 270. 4 Inft. 125. 6 Co. '11, 12. 

Neither can the King create any new office inconfiftent 
with our opnftiturion or prejudicial to the fubjeft. 2 Uft. 
540. 2 Sid 141. Moor 808. 4 Inft. too. 

oa ride foundation an office created by letters pa¬ 
tents for the foie making ,of all bills, informations and 
letters miffive fo the council 0 ITork, wa* unrcafoiiable and 
void. <7** * 84 * 

The pgwfrvof making war or peace is inter iwra fumrni 
imperii* and fo fngland is lodged ftngly in the King'; (ho 
it even fococed* fctff when done by parliamentary advice, 
t Hal. Hift. P. C . 159, 7 Co. t$. , 

g Y A general 
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A general war is of two kinds, i. Belhm fifenniter dt- tiirie be reieafed; and he that does otherwife (Kali be 
n uncial urn. 2 . Be Hum non jblcnniter denunciatum , The grievouUy punilhed.” , 

firrt is, When war is folemnly declared or proclaimed by . This is an of grace, and on this act there lies a writ 
nur King again ft another prince or ftate; which is the moft directed to the fheriff f commanding him to receive farety 
formal folemnity of a war now in ufe. zdly, When a according to this aft, which if he refufes, an attachment 
nation fl'ps fuddenly into a war without any folemnity, li« gain ft him, or the party offering furety according 
which happens by granting letters of marque, by a foreign to this aft, if it be refufed, may have an action againtt 
prince invading our coafts, or fetting on the King’s nuvy the fheriff, 13 c. 2 Infi. 565. 

at fea ; and hereupon a real, tho’ notafolemn war may and Slat. 25 Ed. 3. fiat. 5. cap. 19 enables a common per* 
hath formerly arifen ; therefore to prove a nation to he at fon to fue a debtor of his (who is likewife a debtor to the 
enmity with England, or to prove a perfon to be an alien King) to judgment, but he cannot proceed to execution, 
enemy, there is no neceffity of fhewing any war pro- unlejt the plaintiff gives fecur tty to pay the King's debt firfi , 
claimed; but it may be averred, and fo put upon the trial and then he may take execution for his own and the King's 
of the country', whether there was a war or not. 1 Hal. debt too. 


Hifi. P . C. 163, 

5. Of the King's prerogative in relation to his debts, 

Bv 9 H. 3. c. 8. ** The King nor his bailiffs fhall levy 
any debts ujon lands or rents fo long as the debtor hatii 


For otherwife, if without giving fuch fccurity, the 
party takes forth execution upon hi» judgment, and levies 
the money, the fame money may be feized upon to fatisfy 
the King’s debt. 

Stat. 33 H. 8. e. 39. / 2. enafts, et That all obliga* 

.1 r. _• i.* __L r :_ __1 L' 


pc-ds and chattels to fatisfy, neither fhall the pledges be I lions and fpecialtics concerning the King and his heirs, 

* " . . , ... • _i • . l... tc 1 --.... jv ..11 u- u:~v_r. 


fit ained fo long as the principal is fufficient; but if hr 
fail, then fhall the pledges anfwerthe debt; howbeit they 
Xhall have the debtor’s lands and rents until they be fatif. 
fied, unlefs lie can acquit himfelf againtt the pledges.’’ 

Goods and chattels] By order of the Common law, the 
King for his debt had execution of the body, lands and 
goods of his debtor; this is an a£t of grace , and reft rain * 
the power the King had before. 2 Infi. 19. 

Pledges be diflrawed] This aft does not extend, nc-wa* 
ever taken to extend to lurches in a bond or recognizance, 


r made to his or their ufe, fhall be made to his Highnefs 
and to his heirs, Kings, in his or their name or names, 
by thefe words, domino regi , and to no other perfon to 
his ufe, and to be paid tu his Highnefs, by thefe words, 
fohend ’ (idem domino regt hared' vel exec uteri bus fuis , with 
Mhcr words ufed in common obligations, which obliga* 
tions and fpecialties fhall be in the nature of a ftatute 
staple." 

None other is to be charged, but fuch as were liable to 
the bond when it was made* Sav. 10. 

An obligation for performance of covenants is within 

7 Kep. 20, 


if they may be fo called, being bound themjelvts equally 

with the principal , as fureties to perform covenants and this aft, after the covenants are broken, 
agreements arc in like manner; but to pledges and ma- b. Hard. 368, 442. 
nucaptors only, who by exprefs words are not refponfible, B y fe&. 3. of the faid aft 33 Hen. fc. c. 39. All fuch 

unlefs their principals become infolvenr, and fo are con- obligations, the debt not being paid, fhall come, remain, 
dkional debtors only. And fo the adt has always been and be to the heirs or executors of the King as he fhall 


conftrued, and the words themlclves imply as much, 
Hard. 378. 

By St at. 9 Hen. 3. r. 18. <f The King’s debtor dying, 
a the King fhall be ferved before the executor." 

By this ftatute, the King by his prerogative fhall be 
iref'erred in fatisfaftion of his debt by the executors be- 
: orc any other. And if the executors have fuflicient to 


appoint; and if any perfon take any obligation to the ufe 
of the King or his heirs, otherwife than as aforefaid, he 
fhall fufferfuch imprifonment as fhall be adjudged by the 
King or his honourable council. 

Seel. 6. Colts and damages are given to the King. 

Se 3 . 7. Direfts debts to be fued for in proper courts. 
Sed. 13. And every of the courts are impowered to fee 


£ . 

pay the King’s debt, the heir nor any purchafer cf his fuch fines, fcfr. on perfons for their defaults, t!fr. as to 
lands lhall not be charged. 2 Infi. 32. the courts fe«m expedient. And all trials fliall be by 

Stat. Wejhrts l. $ Ed. 1. c. 19. enafts, “ That the flie- due examination of witneffes, writings, proofs or fuch 
jiff having received the King's debt , upon his next account other way as by the courts fhall be thought expedient, 
fliali difeharge the debtor thereof, in pain to forfeit three Se&. 25. And in all aftions in any of the courts for any 
times fomuch to the debtor, and to make fine at the debt due to the King by reafon of any attainder, outlawry. 
King’s will. And the fheriff and his heirs jhatt anfwer forfeiture, gift of the party, or by any other collateral ways 
all monies that they whom he employed receive; and if or means, it fhall be fufficient in law to fhew and alledge ge- 
any other that is anfwcrable to the Exchequer by his own nerally, thatthe party to whom the faid debt did belong, fuch 
hands do fo, he fhall render thrice fo much to the plain- a year and day did give the fame to the King, or was at* 
tiff, and make fine as before. And on payment of the tainted, outlawed, Qe. whereby the faid debt did accrue 
King’s debs, the fheriff fhall give a talley to the debtor, to the King; and the fame fhall be of the fame effeft, as 
and the procefs for levying the fame fhall be ihewed him if the whole matter had been declared at large according 
on demand without fee, on pain to be grievoufly pu- to the order pf the Common law. 

SeB. 26, If any fuit be commenced, or any proceft 
The King's debt] Under this word debt all things due awarded for the King, for the recovery of any debt, then 
to the King are comprehended, and not only debt in the the fame fuit and procefs lhall be preferred before any 
proper fenfe, but duties’on things due, as rents, fines, perfon. And that the Lord, his heirs and fucceffors, fhall 
iiTues, amercements and other duties to the King received have firft execution again!! any defendant for his debt, 
or levied by the fheriff; for debt in its large fenfc fignifies before any perfon; fo always that theKing’s fuit be com* 
whatever a man doth owe; and debere dieitur quia dttfi menced, or procefs awarded for the debt, at the fuit of 
habere ; debitori enim dteft *quod habit, turn Jit creditors , the King, his heirs Off fucceffors, before judgment given 
maxime in caju domitii ftgis. 2 Inft. 198. # for other perfon.- « 

Tie Jheriff and hie heirs Jhall anjwtr] This is is to be This ftatute abridges the prerogative , and controuls the 
underftood, quoad nfiitutmm, but not quoad paenam ; that Common law; and here is a negative implied, tho’ the 
is for the civil but not for the criminal part; for it is ftatute founds in thfc affirmative; for it enafts anew thing, 
a maxim in law, poena ex deliBo dffrnai harts team non and the it a quod makes* condition precedent and a limi- 
debet ; and again in refiitutionm non in peeham barret fuc- tation i And the words are intjoduftive. Hard. 27. 
cedit. 2 Inft* 19ft* Strange Arg. faid That on this aft he took it, the fuit 

g iat . 28 Ed. 1. cap. \i. enafts, “ That beads of the muft be faid to be then taken or commenced when the firft 
plough fhall not be diftrained for the King’s debts fo hng ft»p is made towards the proceeding to execution, and tht 
as others may be found, on fuch pain as is elfewhcre or* fifft ftep to be taken is to procure a fiat of a baron, and 
dained by ftatute by the ftatute de difiriahne feae - then it is in faft that th? procefs is awarded. G. Eq. 
carii, 51 H. 3.) And the great diftreffea (hall not b. 222. 

taken for his debts, nor driven too far; and if the debtor | St18. 27. All manors, lands, tenements, pofteffions and 
can find convenient furety, the diftrefs fhall in the mean! hereditaments, which be, or that hereafter fhall be in 

1 $« 
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the hands* p6fieffio&, occupation, or feifm of any per¬ 
fon, to whom the manors, ftV. have heretofore dr here¬ 
after ihall defeend, revert or remain in fee-funple or iij 
fee-tail, general or f^eciali by, from or after the death 
of any anceftor as heir, or by gift of his anceftors whofc 
heir he is, which apeeftor was, is or (hall be indebted to 
the King or to any perfon to his ufc, by judgment, re¬ 
cognizance, obligation or other fpecialty, the debt where¬ 
of is or Ihall not be paid; then in every fuch cafe the 
fame manors, fcfc. ihall be chargeable for payment of 
the debt. 

All manors] A, feifed of the manor of F. in confidera- 
tion of a marriage to be had between B. his fon and M. 
daughter of /. S. covenanted to levy a fine to the ufe of 
himfclf and wife for their lives, remainder to the ufe 
of B. and M . and the heirs of their bodies with remain¬ 
ders over; afterwards A . acknowledged a recognizance to 
the Queen and died. His wife died ; the manor is ex¬ 
tended for the Queen s debt , by force of the ftatute. It 
was argued by Coke, that the manor is not chargeable 
by the ftatute; but it was made for the King's be¬ 
nefit in two points, j. To make lands intailed liable 
for the King’s debts, where they were not fo before, 
againft the ifiue. 2. To make bonds taken by the officers 
of the King to the ufe of the King, as effe&ual, as sta¬ 
tutes ; that the words (was or Jhall be indebted) Ihall not 
be intended after the gift made ; that (Jhall be) is to be 
intended of future debts after the ftatute, whereas at the 
time of the icctlcment A. was not receiver or other offi¬ 
cer to the Queen ; the words are (by gift after the debt 
acknowledged to the Queen) ; that this cafe is not with¬ 
in the ftatute; for the words are (of the gift of bis 
anceftor ) but here B. has not the manor of the gift 
of A . but rather by the ftatute of ufes, and fo he is in 
the poft, and not in the per , by his anceftor; for the fine 
was levied to divers perfons to the ufes aforefaid, nor 
was the gift a mecr gratuity, but in confederation that 
lie fliould marry the daughter of J. 8. and the debt ac - 
t rucd not till after the gift. He admitted that had there 
been any fraud in the cafe, or any purpofe in A> when 
he made the conveyance, to become the King's debtor 
or officer, it would be within the ftatute, and the gift 
had been a meer gratuity, &c. and afterwards (as Coke 
reported) B. and his lands were difeharged. z Le. 90, 
91. 

Shall be indebted ] This is intended an immediate debt, 
and not fuch debts as are due to the fubjeft and accrue to 
the King by any collateral means; for which this ftatute 
has a claufe for the writ and general manner and form of 
pleading in fuch cafes, of the part of the King for the 
recovery of them, that the party fuch a year and day, 
(which fee at / 25. above.) So that the feveral manners 
of penning thefc two branches manifeft the intention of 
the makers of the aft to prefer immediate debts due to the 
King by judgment, fcfr. before debts of the fubjeft 
which accrue to the King by affigoment, attainder, out¬ 
lawry, tSc. and the reafon was, becaufe debts due imme¬ 
diately to the King by judgment, recognizance, obliga¬ 
tion, or other fpecialty, are in their nature more high, 
and may be better known, and upon fearch found, , than 
debts due to fubjefts. 7 Rep . 2. a . Jenk . 226. pi. 99, 
S. P. But for fuch debts the King is left at Common law. 
If the King’s debtor, officer or accountant has leafes for 
• years or goods; thefe lehfes and goods are not liable if the 
debtor fold them bona fide : But if he fold them by covin it 
is otherwife. If land beJrorchafcd with the King’s money, 
it is liable to fatisfy the King. • • 

The debt ought to be immediately to the King himfelf, 
or if it be to any other than to the King, it ought to be 
originally to the ufemftht King. 7 Rep. 22. et. 

If tenant in tail becomes indebted to the King, unlefis 
it be by judgment, recognizance, obligation or other fpe¬ 
cialty, and dies, the lands in the feifin of the ifiue in tail 
by force of this aft Ihall not be extended by this aft for 1 
fuch debt; for the ftatute extends only to the faid four 
cafes, and all other debts remain at Common law. 7 
Rep. 21 » b. 

The ifiue in tail (the land being in his hands) is alfo 
liable in either of the faid four cafes, but not the bona fide 
alienee of the ifliie; for the words of the ftatute do not 
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extend to this alienee; the Common law did n6t help the 
King in thefe cafes; the ftatute helps the King in, th* 
cafe againft the ifiue in tail. Jenk. 226. pL 99. S, P. 
Ibid, 28;. pi, 19. . t 

The illue in tail Ihall not be charged by this ftatute for 
the penalty on a conviftion of rccuianc) of the tenant in 
tail by proclamation, by the ftatute 28 Fliz. but other- 
wife it had been if he had been convicted by the 2$ £liz* 

1 Roll. Rep. 94. 

In every fuch cafe] By the exprvfs purview of this „ft, 
the land Ihall be Jolely extended as Jong as it is in the p.'f- 
fcffipn or fipifin of the heir in tail; for this acl lays. That 
its every fuch cafe the band Jhall be charged. And as the 
land againft the ifiue in tail was not extendable b.fore this 
aft, the King has benefit to extend it in the puficfiion of 
the heir in tail, which he could not do before ; but the 
King cannot extend the lands of the ahenee ; for the ftatute. 
does not extend to this, and the makers of the aft have 
reafon to favour the purchafers, farmers, ts'e. of the heir 
in tail, more than the Heir himfelf; fur thy are ftr^ngers 
to the debts of tenant in tail, and they co«ne to the 
land on good confideration. 7 Rep. 21. b. 

The fame manors] If the goods and chattels of the King's 
debtors be lufficient, and fo can be made appear to the 
flieriff, whereupon he may levy the King's debt, tin n the 
iheriff ought not to extend the lands of the debtor or his 
heir; or of any purchaser or tenant. 2 Injl. 19. 

SeB. 28, The King Ihall not be excluded to demand 
hb debts againft any of h;s fubjefts, os he.r to any perfon 
indebted to his Highnefs or to his ufe, albeit thb word 
heir be not comprized in fuch recognizance or fpeci !*y, 
or that fuch perfons Ihall fay, that they have not u.iy he¬ 
reditaments to them defeended, but only fuch as be in- 
tailed or given to them by the anceftors. 

By tills claufe the intent of the makers of the aft ap¬ 
pears, that the heir in tail Ihall be only charged with the 
debt of the King; but lands in fee-fimplc were extendable 
at the Common law in whatever hands they came, there¬ 
fore as to them this ftatute was only declarativum antique 
juris: But as to the eftates in tail, it was imroductivum 
novi juris againft the ilfue in tail. 7 Reo. 21. b. 

One P. was indebted to the Queen, and one was 
bound to P. in 100 1 . in which obligation W. did not 
mention his heirs ; P. affigned the obligation in which IV. 
was bound to him, to the Queen, and on this procefs was 
made againft the heir of W. And it was h*ld by the 
court, that as W. did not oblige himfclf and bis heirs, that 
the heir by the death of the father was difeharged: And if 
the affignment had been made in the life-time of the fa¬ 
ther, and then the father had died, the heir fhnuld be 
difeharged, but the fon may be charged as executor or 
adminiitrator, ts'e. Sav. 2. 

SeB. 29. Provided, That the King may at his liberty- 
demand his debts of any executors or adminiftrators of any 
perfon indebted, if the executors, tile, have afiets. 

J. S. was obliged to Sir Richard Cavendijh , Treafurer 
of the Chamber to Henry VIII. in 100/. who was in¬ 
debted to the King, on which procefs was made againft; 
thofe who were tertenants of J. S. tempore confectionis 
feripti pratd* made to the faid Sir Richard. Per Man-wood 
Ch. B. The tertenants are not chargeable in this cafe, 
but the heirs and cxccutofs. Per Shute fecond Baron, If 
an obligation be made to the King, it (hall be of the 
fame nature as a ftatute ftaple to all intents, by this ftatute; 
but obligations made to other perfons to the ufe of the 
King, Jhall be executory againft the obligor, his heirs, exe¬ 
cutors or adminiftrators, and not againft other perfons, 
but ifj< N. be bound to J. and J. S . affigns this to 
Sir Richard Cavendijh, and he over to the King, no pro¬ 
cefs Ihall be made thereon, which the court and all the 
clerks agreed. , And it was held, that if obligor, after 
the obligation made, voluntarily makes feoffment of lands, 
fuch topnees (hall be charged ; otherwife it is of purchafers 
befafetfre obligation made in cafe of the King. 8 av. 1 2. 

Sm*> 30. If the hereditaments be evicted out of the pol- 
feffioft of fuch perfons by juft title without fraud, whofc 
hereditaments ihaii be chargeable as is abovefaid; then 
fuch hereditaments ihall be acquitted of the debts. 

A was indebted to the Queen, for the payment of 
which debt certain lands, of B. at the time of the debt, 

were 



P R £ 

$ere purchafed by one W. againft whom and one C. and 
J) m the faid B. exhibited his bill in the Exchequer- 
chamber, praying, that the equity of the cafe might there 
be examined. Before any anfwer made W. payed the 
debt, and then demanded judgment if the court would 
hold further plea, as the caufe of privilege was determined, 
which is the debt due to the Queen. And it was held, 
that on this reafon the court ought to dii'mifs the caufe, 
and fo it was done. Sav. 15. 

Se&. 31. If any perfon of whom any fuch debt lhall be 
demanded, fhew fufficient matter, in law, reafon, or good 
confcience, why fuch perfons ought not be charged with 
the fame, and it be fufficicntly proved, the courts have 
power to allow the proof, and acquit all perfons fo im¬ 
pleaded. 

Sufficient matter in law] This pro-vif1 does not give be¬ 
nefit only to him who has matter in good confciencc, but 
alfo to him who has good and futfitienc caufe, and matter 
in law, reafon (and then comes) good confcience; and 
without queftion the firft words, viz. caufe and matter in 
law, lhall extend to all the debts of the King, and procefs 
thereupon, as well at Common law as on this aft. And 
the tonclufion of the branch does not make againft it. 
For the fenfe thereof was, that he Ihould plead matter in 
law or good confcience, and that nothing contained in the 
aft Ihould be an impediment thereto. 7 Rep, 19. b . 

Scire facias iffued again ft Sir W. H. as heir, to M. H. 
his father, on a recognizance acknowledged to Edward 
VI. by the faid M. H, the Ihcriff returned fare feci, and 
on his default judgment was given. And becaufe in truth 
he never was fummoned, and had good matter, if he had 
had notice thereof, to plead in difeharge of the recogni¬ 
zance acknowledged, all which he Ihewcd in certain in a 
bill in the Exchequer; upon which, on conference 
had by Manwood and the other Barons, with the two Ch. 
J. he was difeharged of the recognizance. 7 Rep. zo. a. 
As 3 Rep. Trin. 37 Eliz. Sir William Herbert's cafe. 

In law , reafon or good confcience J A. obtained of the 
fcing a privy feal, whereby the forfeiture of certain re¬ 
cognizances for appearing at the felfions, amounting in 
the whole to 800/. was granted her. And it was made a 
a queftion. Whether the court might compound thofe for¬ 
feitures by virtue of their priviy feal which was granted 
before the privy feal and grant to A. ? And it was doubted 
whether the privy feal did not fake away and revoke the 
power given to the court in this particular ? But it was 
held clearly, that the court Wight upon good matter in 
equity difeharge thefe debts by virtue of this ftatute. And 
the cafe in queftion feemed a Hard cafe to the court, be¬ 
caufe the party hlmfelf was the caufe why there was no 
appearance, by beating the party fo heinoufly the very 
day before they ought to have appeared, that they were 
difabled thereby to appear. Hard. 334, 

W. pot 100/. out at inter eft to defendant, and took 
bond in the name of one J. who became felo de fe , and 
the plaintiff was relieved againft the King on this truft, in 
equity upon this ftatute. Sed queers, Whether this ftatute 
extends to any equity againft the King, otherwife than in 
cafe of pleas by way of difeharge ? But it was likewife 
decreed in this caufe that the plaintiff ihould be faved 
harmlefs from all others. Hard. 176. 

And the matter fo Jbewcd be fufficicntly proved] Scire fa - 
tias iflued againft T. the father and T. the fon, to fhew 
caufe wherefore they did not pay the King toool. for the 
mean profits of certain lands holden by them from his 
Majefty, for which land judgment was given 1 for him in 
the Exchequer, and the meffte rates were found by inqui¬ 
sition, which returned that the faid mefne profits came to 
1000/• upon which iquifition this fare facias iffued; 
whereupon the fheriff returned that 7 ". the father was dead5 
and T. the fon appeared, and pleaded that he took the 
profits but as a ftrvant to bis father , and ^ hit cthmetnd, 
and rendered an account to his father for the profits , and alfo 
the judgment for the lands was given againft his Father 
and him for default of fufficient pleading, and not for the 
truth of the faft; and he fhewed this ftatute, which he 
pretended aided him for his equity: Whereupon the King 
demurred. Barfield Ch* B. faid, that the matter in 
equity ought to be iuffidently proved, and here is nothing 
bit the allegation of the party, and the demurrer for the 
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King; and if the demurrer be in law an admittance of 
the allegation, and fo a futHcient proof within the ftatute, 
is to be advifed on; and for that £oint the cafe h but 
this : A Jare facias iffues to have execution of a recogni¬ 
zance, which within this aft ought by pretence and al¬ 
legation of the defendant to be difekarged for matter in 
equity, and the defendant pleads his matter in equity, 
and the King fuppofing this not to be equity within this 
ftatute, demurs in law, whether that demurrer be an in- 
fufficient proof of the allegation vyithin the ftatute or not ? 
Adjornatur. Lane 51. 

Sett. 33. This aft (hall not take away any liberties be¬ 
longing to the dutchy and county palatine 0 i Lane after. 

Se 3 , 34. Procefs and executions for debts in the court 
of Exchequer lhall be made in the Exchequer by fuch'of- 
ficer as hath been ufed, as by this aft is limited. 

13 Eliz. cap. 4. fell. i. enafts. That all the lands, 
fc>7. which any accomptant of the Queen, her heirs and 
fucceffors, hath while he remains accountable, lhall for 
the payment of the debts of the Queen, her heirs and 
fucccftbrs, be liable, and put in execution in like man¬ 
ner, as if fuch accomptant had flood bound by writ obli¬ 
gatory (having the efieft of the ftatute-ftnple) to her‘Ma- 
jefty, her heirs and fucceffors, for payment of rhe fame. 

The Queen by her letters patents, granted cat alia ict- 
legatorum felonum de Je , within fuch a precinft ; one 
who was indebted to the Queen h felo de fv within the pre¬ 
cinft. It was ruled, that notwiciiflanding the grant by 
the letters patents, the Queen lhall have the goods for fa- 
tisfying her debt. 3 Z<r. 1x3. Mo. 126, 127. S. C. be¬ 
tween The Queen and Bijhop of Saturn and Coxheadi and 
there per Manwood Ch. B. the patent docs not extend to 
have the goods of ftlo de fe againft the Queen for her 
debt, becaufe it win ted the words (licet temgat nos ;) but 
he agreed, that if the lands of the felon be liable [fuffi- 
eient to anfwer] all the debt of the Queen, the court may 
in diferetion take all the lands in extent, and leave rhe 
goods to the patentee. And as to a petition of Coxhead 
praying a difeharge of the lands, lAc. by him purchafed 
of the officer debtor to the Queen, it was anfwered, that 
the land was fubjeft to the Queen’s extent for all arrears 
of receipts by his office'received before the conveyance 
thereof, tho* the receipt b c after the conveyance, and that 
by reafon of this ftatute;‘but as to another office accept¬ 
ed after the conveyance of the land, the arrears of that 
(hall not charge the land fo conveyed. 

B. L. having purchafed a long term' for year? in houfes, 
afterwards purchafed the inheritance 5 afterwards he be¬ 
came receiver of North Wales , and having occaiibn for 
500 L affigned over the tehn by way of mortgage to 
J . S. Afterwards on the marriage of £. Z. his (bn, he 
fettled the houfes in St. Clement's (inter alia) on himfelf 
for life, remainder to E. L. his fon, and the heirs of his 
body. There was iffue of the marriage a 1 daughter, 
the wife of P. after this B. L . mortgages thefe houfes to 
N. for 1800/. The King extends thefe houfes for the 
debt of B . L. N. gets an affignfoent of the extent, and 
a privy feal for the debt. Refolved, ift, That by the 
ftatute of Elizabeth ' the land and the real eftate 
of M . Z. was bound and flood liable to anfwer the 
King’s debt, altfto* he was not aftnally a debtor to the 
King, nor any extent againft him in feveral years after, 
adly, That'where a term is attendant on the inheritance, 
if uie’, Kihg 'extends the inheritance, be lhall have'a 
right to fche”tcrm ; but if it be^a term in grofs, and af¬ 
figned before any afiiidl extent, "the affigriment tfillftand 
good, and the term hot liable to the King’s debt. £ Vtm. 

339 °- 

Sett. 2, 3. If this fieper be not paid within fix months 
after the account paft, theQaecn, tsfc. may foil fo much 
of his eftate as will anfwer the debt, and the‘overplus of 
the title is to be rendered ’to the accomptant or his heirs, 
by the officer 1 that receives the purchafe mdney, without 
further 1 wiitant. 

Upon this ftatute many queftions were moved. 1ft, 

| If the debtor died, whfether the* land might be fold ?* adly. 
When the account is determined after his dfchtb t $ 41 y, 
'When the accountant,' after becoming debtor, aiuf'ih ar- 
rear, ‘ makes feoffment, or othcrcftateOVer, ol ‘charges 
0 1 ifcCUfflbers the land, either to his iffue, or others' of his 
1 blood. 
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lood, to prevent tlic^ueen’s felling, or on other c^nfi- 
eration, whether (he may fell the land, the words of the 
a being make fale, ®V. offo much of the lands, &c. 
f every fuch accountant or debtor fo found in nntar, 
iff. and that the fale ft$ill bo good and available in law 
gainft the party acc'oifntant, and his heirs claiming as 
icirs. atlily, If the ifccoufttant was feifed of land in trM, j 
whether this land might be (old to be good again ft rh , 
ffue; for the oufting of which doubts tne ftacute of 27 j 
F //«. cap. 3 . was made, but this gives remeuy only , that j 
“he land (hall be (bid aftty the death o( the uebtot, and 
when the account is made after his ^eafh, tnerctorc to re- I 
medy the other mifchiefs, the ltaiute 29 hhz. cap. 7. was ; 
made [But the fame being only a temporary act is cxpi.ed,] 
jl/^46, tsc.pl. 895. Anon, [wheie part ot the hit men* 1 
tionc*i att is let Forth and explained.] • 

Scd.$. If fuch accountant or debtor purchafe jands 
in ethers names in trult for rheir u(e, that beiu f > found by 
office or inquifition, thofe land;* alio (hail be liable to *u- 
tisfy the debt in fuch manner as be tore i* expreffed. 

Sefl. 6. Lands purchased by accountaiib liner the be- ■ 
ginninp of the Queen’s reign, citlrr in their own 
«amcs,°or in the names of others in tiuit for their uh, 
(hall be alio liable to be fold tor the diicharge ot their 
debts as aforefaid, rendring the overplus to tne ateoun- j 

o. Provided, That bifliops lands (hall be only t 
chargeable for fublidies or tenths, as they were before j 
making this att, and not otherwife. j 

10. Neither (hall this att extend to charge any j 
accountant whofe yearly receipt exceeds not 300 /. | 
otherwife than as he was lawfully chargeable before this , 

att. ! 

Se 3 .il, 12. Neither (hall this att extend to fuch ac- , 
countants, as by order of their offices, and charge, imme- ; 
diately after their accounts paft, are to lay out money j 
again ; fuch as are Treafurers of war, garrifons, navy, 1 
provilion of victuals, or (or fortifications Or buildings, 
and the mailer of the wardrobe; unlefe the Queen, &c. 
command prefent pay. 

Se3. 13. Neither does this att extend to (hentrs, ef- 
cheators or bailiffs of liberties, concerning whole accounts 
the courfe remains the fame as before. 

S t a. 14. Lands bought of an accountant bona fide, and 
without notice of any fraudulent intent in the accountant, 
(hall be difeharged; and if they be bound by office, yet 
(hall they on traverfe be difeharged without livery, ouftcr 
k main or other fait. . . , ' , I 

If a man is receiver to the King, and not indebted, but | 
is clear, and fells his land, and ceafes to be receiver, and 
afterwards is appointed receiver again; and then a debt 
is contracted with the King, the former fale is good. 
2 Mod. 247. 

Se8. 15. The Queen, feV. being fatisfied by fale of 
lands, the fureties (hall be difeharged for fo much, and 
if any yet remain unpaid, the fureties lhall pay the refidue 
ratably according to their abilities. 

By 27 m. cap. 3 - 7 '* *• The Queen, ft*. may 
make fale of the accountant’s lands, or. as well after his 
death as in his life-time, and as well where the account is 
made, and the debt known within eight ytin after his 
death, as where the account is made, and the debt known 

in his life-time. „ . , . 

SeS. 3. Provided, that after the accountant’s death, 
* and before the lands be fold, nfeire facias lhall be award¬ 
ed to garnifh the heirs, to (hew caufe why lands, CSV. 
fhould not be fold, fcfc. whereupon, if the heir, upon 
fuch garnifhment or two nihils returned, do not prov* 
that & executors of adminiftrators of the accountant 
have fufficient, then ten months after fuch two nihils or 
garniihment returned, the land, fie. (hall be fold and 
difpofed according to the ftatute of t$ Slits, cap. 4. 

S e a. 4. Nevcrthelefs, the heir’s fale bona fide upon 

r \ confideration before the feire facias awarded, wall 
good to him who is not confenting to defraud the 

Queen, fijfr. , _ f 

S t a. 5. This ftatute fliall extend to air officers ot re¬ 
ceipts and accounts to her Majefty, and to no other. 


Se 3 . 6 . If the debt grow in the courts of the dutchy 
of wards, a Privy foal lhall iflue out jgarftfl the heir to 
appear at a certain day, 10 (hew caufe, ftV. when* if he 
appear not, on affidavit made that it was duly ferved, an 
attachment - with proclamation (hall iflue again ft him, to 
be proclaimed in fume open market in the county where he 
dwelt twenty days (at lead) before the return thereof, 
whereupon, if he appear not, the lands, is c. (hall be 
fold and difpofed as aforefaid. 

Se 3 . 7. Thw* heir’s land (hail not be fold during his mi* 
mnty; bur at any time within eight years after his full 
agr they (hall be liable as afore find. 

For more learning concerning the King's prerogative, fie 
4 New Abr. end 16 J, 17 Vin. Abr. tit. Prerogative. And 
lee al(l> Blackjtone's Commentaries, where this fubje 8 is 
treated, with great judgment, and ingenuity. 

plCVOgltlUc fDUtt, (Curia prarogativa Ardiepifiopi 
Cantuarienfis,) Is the court wherein all wills are proved, 
and all adminiftrations taken which belong to the Arch- 
bilhop by his prerogative ; that is, in cafe where the dc- 
ccnfed had goods of any confidcrable value out of the 
diocefe wherein he died; and that value is ordinarily 5 /. 
except it be otherwife by compofition between the Arch- 
biihop, and lome o.her Bilhop, as in the diocefe of Lon¬ 
don it is ten pounds: And if any contention grow between 
two or more, touching fuch will or adminillration, the 
caufe is properly decided in this court. The Judge where¬ 
of is termed Judex curia Pticrogativ® Cantuarienfis, the 
Judge of the Prerogative court of Canterbury. 

The Archbilhop of York hath alfo the like court, 
which is termed his Exchequer , but inferior to this in 
power and profit, 4 Infi. 335. As to the Prerogative of 
the Bifbop of Canterbury or York, (Prarogativa Anhiepifi 
topi Cantuaritnfu Jive Ehoraeenfis,) See the book, intituled, 
Dc Anti quit ate Britannica Ecclejue Cantuarienfis Hifioria, 
Specially the eighth chapter, pag. 25. Lowell. 

f&iceijptct, A prieft, elder, or honourable perfon. 
lfidort, lib. 7, 

^jcsbpterfum, A Prejhytery ; or that part of the church 
where divine offices are performed, applied to the choir or 
chancel, bccaule it was the place appropriated to the bi- 
ffiop, priells and other clergy, while the laity were con¬ 
fined to the body of the church. Men. Ang , tom . 1. pag. 
243. 

0 ;e$bptectan, A fettarift, or diffenter from the church. 

13 Car. 2 . See Black. Com. 4 Y. 5 3. 

■iMetiption, (Prafiripth) Is a title acquired by ufi 
and time , and allowed by law ; as when a man claims any 
thing, becaufc he, his ancefiors, or they whofe eft ate he 
bath, have had or ufid it all the time, whereof no memory 
is.to the contrary: Or it is where for continuance of time, 
ultra memoriam hominis, a particular perfon hath a particu¬ 
lar right againft another. Kitch. 104. 1 Inft. 114. 4 

Rep. 32. „ 

Prefiriptions are properly perfonal, therefore are always 
alledged in the perfon of him who preferibes viz. That 
he, his ancefiors , or all thofe whofi eftate he hath, fcV. or 
of a body politick or corporation, they and their predteef- 
firs, t$c. Alfo a parfon may preferibe , quod ipfi is' fre - 
tradecejfires fui , and all they whofe eftate, (jV. for there 
is a perpetual eftate, and a perpetual fuccejfion, and the 
fucce/or bath the very fame efiate which bis predtcejfor bad, 
which continues, tho* the perfon alters, like *he cafe of 
anceftor and heir. 3 Sail. 279. 

There is a difference between preferiptien, cuftom and 
ufage. 

Preferiptien hath rtfpett to a certain perfon, who by in¬ 
tendment may have continuance/or ever ; as for inftance; 
he and all they whofi eftate he hath in fuch a thing, this is 
a preferiptien: But 

Cuftom is local, and always applied to a certain place, 
as tint out of mind there has heed fuck a cuftom in fuch a 
plate, &c. And preferiftm belongeth to one or a few 
only; but cuftom is common to all: . 

$ Wage differs from both, for it may be either to perfons 
or places ; as to inhabitants of a town, to have a way, 

A cufto& tnd preferiptien are in tbe ngbt, ““g®J» « 

I ** 
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fubftance, may be bad by the manner of fettlngjt forth 
out where that which is claimed at a euftem, in or for 
many, will be good, that regularly will be fo when 
claimed by prefeription for one. Godb* 54. 

Prefeription is io be time out of mind j tho’ it is not the 
length of time, that begets the right of j refeript ion, no¬ 
thing being done by time* altho* every thing is done in 
time, but it it a prefamption in law, that a poffejfton can* 
not continue fo long quiet, if it was againft right, or in* 
jurkus to another. 3 Salk. 278. 

A prefeription cannot be annexed to any thing but an 
efiate in fee, which muft be fet forth; but it is always ap¬ 
plied to incorporeal inheritances, one cannot make title to 
land by prefeription ; but only to rent, or profit out of land. 

2 Mod. 318. 4^.31. 

A perfon may make title by prefeription , to an office, a 
fair, market, toll, way, water, rent, common, park, 
warren, franchifc, court-leet, waifs, e/irays, &c. But 
nothing may be preferibed, which cannot be raifed by 
grant, and a prefeription mull not be laid in an uncertain¬ 
ty ; no perfon can preferibe againft an aft of parliament, 
or againft the King where he hath a certain eftate and 
intcreft, againft the publick good, religion, iftc. Nor 
can one prefeription be pleaded againft another, unlefe the 
Jvfe it anfvsered or t rave fed ; or where one may ftand 
with the other, hutvj. 381. Ray in. 232, 2 Roll. Abr. 

264. 2 Inft. 167. 7 Rep. 28. Cro. Car . 432. 1 Bulft. 

11?. 2 bill. 346. 


Tenants in fee-fimplc are to preferibe in their own 
name, and tenants for life or years, £5 c. tho' they may 
not preferibe in their owu names, yet they may in the 
name of him who hath fee: and where a perfon would 
have a thing that lies in grant by prefeription, he mull 
preferibe in himfelf and his anceftors, wheje heir he is by 
descent; not in himfelf, and thofe whofe eftate, fc. 
(unlefs the que cfeate is but a conveyance to the thing claim¬ 
ed by prefeription; ) for he cannot have (heir eftate that 
Jics in grant without deed, which ought to be ftiewed to 
the court. 1 Inft. 113. Wood's In ft. 297. 

A copyholder, by reafon of the lafenefe of his tenure , can¬ 
not Jay a prefeription in himfelf and his anceftors; but he 
may preferibe in the name of the lord of the manor, that 
the lord and his anceftors have had common, Lie. for 
them/elves and tenants, And this ferves where per- 
fons cannot preferibe in their own name, or of any certain 
perfon. 

Pariffiioners ennnot generally preferibe, but they may al* 
hdge a cuftom ; and inhabitants may preferibe in a matter 
of eafement, way to a church, burying place, tsY. 2 
Santid. 325. 1 Lev. 253, Cro . £liz. 441. Cro. Car , 

419. 2 Roll. 290. 

To lava prefeription for common, a man muft Ihew, that 
he and his anceftors, or all thofe whofe eftate he hath, have 
time time out of mind had and ufed to have common 
of pafturc in fuch a place, being the land of another, &c. 
And as a prefeription Is a title or claim of a real sntereft or 
profit in the land of another perfon, it muft be pleaded ac- 
cording to certain rules ; and they are not like cuftoms, or 
improper prefer ip tions, that are by way of difeharge, or 
for eafements, or for matters of perfonal exemption or 
privilege. Wood's Inft. 298, 299. 

A prefeription may be laid in feveral perfons, where it 
tends only to matters of eafement or difeharge; tho’ not 
where it goes to matter of intcreft or profit in alienofelo, 
for that is a title, and the title of one doth not concern the 
ether ; therefore feveral men having feveral eftates, cannot 
join in making a prefeription . 1 Mod* 74. 3 Mod. 

250. 

The word eafement is a genus to feveral fpecies of li¬ 
berties, which one may have in the foil of another , with¬ 
out claiming any intcreft in the land itfelf; but where the 
thing was fet forth in a prefeription to catch fi(h in the wa¬ 
ter of another, tsfr. and no inllance could be given of a 
prefeription for fuch a liberty by the word eafement, a rule 
was made to fet the prefeription right, and to try the me¬ 
rits. 4 Mod. 362. 

In trcfpafs for breaking the plaintiff’s,clofe, the de¬ 
fendant preferibed, that the inhabitants of fuch a place, 
time out of mind, had ufed to dance there, at all times of 
the year, for their recreation , and fojuftified; iflue be¬ 


ing taken on this prefeription, defend,ant had a verdift : it 
was objefted againft it, that a prefeription to dance in the 
freehold of another, and fpoil hisfgrafs was ill, efpecially 
as laid m the defends plea, vil At all times of the year 
and not at feafemable times, and}for all the inhabitants • 
who tho they may preferibe in eafements which are tie* 
ceffary, as a way to a church, ♦£&. they cannot in 
cements for pleafure okiy ; But adjudged, that the fire* 
\ac U °a 16 s °?? p ty ue ****** ***** «* ,r > found for 

defendant; altho’ it might have been ill on demurrer 1 
Lev. 173. 2 Nelf. 1280. r 

Atttjlm that the farmers of fuch a farm have elwan 
found ale, t* to fuch a value at perambulationt, was 
held naught ; becaufe it is no more than a prejiriuin r 

L ccc Xv. r 6 ; is not good inm * tter »'<**£* 

Prr/crijtioa by the inhabitants of a parifh to die ,,w 
.0 fuch a pit, the foil of IT. R. it 
ther this was good or not, tho’ it <wa, to repair the bitb 
but the inhabitants may ,rrfribe foravayuL 

ia£r,7/r 

Defendant pleaded, that within fuch a pariih, all oc- 

a way leading over the plaintiff’s clofe, to the defendant ! 
honie ; this wa, held ill, for it is not like 
a way to the church or marker, which areneceffary 
vfif fro bono publico. 2 Ventr. 186. 

Where a man prefrilet for a way to fuch a dole he 
muft ihew what imereii he hath in thedofc: Murif J* 
prcfribe, ffir a way to fuch a field ; becaufe th„ may £ 

« common field by intendment, l.atib. 160 7 

1 laimiff declared, thal the occupiers of rhe adfeininw 

h«’f h « V !’ T‘ ““ rt paired the fences/which 

b«ng out of repair, his bealls eftaped out of his own 
ground, and fell into a pit; it is good, without IfZ 
any eftau ,n the occupier, ; but it had not been to if de¬ 
fendant had preferibed. 1 Ventr. a 6 a. “ 

Prejcripticn. Vc. to-take underwood frowine on the 
^ands of another, to make bedget, is not good? 1 Leon. 

oA^\T 7 C ¥ m 3 f°^' cour f c > and exclude the owner 
of the foil by prefeription. 1 Saund. ,53. But a divert 

has been taken where a prefeription takes away the whole 
intereftof the owner of the land; and where a plrriclr 

other vX Cr , W, : , °" e ^ U ” £ °° d ’ in ** 

If a perfon prefribet for common appurt enant it is ill 
unlef, it be for^cattle levant bf eoucbZ, ™ And £ 
reaibn is, becaufe by fuch a preferipriou fe 'i ^ 

TfnJTiIT 0f the J >aftUre ’ and thc fttantun m afZ- 

tamed by the levaney and couehancy, the reft beim? left fnr 
die owner of the foil; therefore^ he who thus /J^ 
fliould put in more cattle than are levant and coiichant on 
^tenement , be it a trefpajfer. Noy ,45. 2 TS. 

In a prefeription to have common, the jury found It to 

eV ?l ,ar * ftn ” y ; Her * the f drip,ion is en? 
tire, whereof the payment of one penny is parcel, which 
ou^htto beentuely iilledged in th tprefriptL in the plre, 
or it will not be good. Cro, £/itt. 563, 564. But where 
the payment is collateral from the pr.%ipt%«, a .rJX 
tnn may be good without alledging it. Cro, Eliot. Joe * 
k* Was Whether a toll, independent of m’,r- 

kets and fairs, might be claimed by prefeription without- 
(hewing that the fubjefl hath feme Lnefit /and 
fumenm were brought f 0ri t. frog, an audhority k £er 
M ^ *his prefeription cannot be good, he* 

caufe there was no rccompence for and every 

btMfit C » r ^m he h rUbiett l vithaA ^ muft importfome 
benefit to him who pays it; or elfe feme reafon muft be 
ihewed why the duty is claimed. 4 Mod. no 
A court-leet is derived out of the hundred; and if a 
man claims a title to the Icet, he may preferib, tha?^ he and 
bis anceftors, and all thofe whofe eftate be hath in the 
hundred, time out of mind bad a leet. llTtZ 
There may be a prefeription for a court to hold pleas of 
all aftions, and for any fe m or damage, and it w”l bn 
/ ■ 7 **k, (Unt. izp. If a court held by-prefcriptlo. 

is granted and confirmed by letters patent.,- this do* 

not 
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S ot deftroy the preHrlptldn, bat it is faid tkecourt may 
e held by prefcription a* before, i RolU Abr. ay i. 

A grant may fimrlar a confirmation of a prefcription i 
and the prefcription lontihue unaltered by a new char¬ 
ter, &V. where the cvrter is not contrary to the prefcrip¬ 
tion. Moot Bid, Sid But in fome cafes it is intended, 
that a prefcription mall begin by grant ; and as to pre¬ 
fer! ptions in general, the law fuppofes a de/cent , or pnr- 
chale originally. Cro . Elite, 70^. 1 Infi, 113. 

Every prefcription is taken ftriftly : And a man ought 
not to preferibe to that Vhich the law of common right 
gives. 3 Leon. 13. Noy 20. 

A prefcription mud have a lawful commencement, and 
peaceable pofTeffion and time are infeparably incident to 
it. 1 Inft. 113. TW a title gained by cuftom or pre¬ 
scription, will not be loft by interruption of the pofieffion 
for ten or twenty years ; but it may be loft by interruption 
in the right . 1 Inft. 114* 2 Inft* 653, 

Prefcription at Common law, is time out of memory of 
man ; and by ftatute, where a certain time is limited, as 
from the reign of Rich. Co. Litt. 11$. See Black. 

Com . 2 V. 263. As to prefcription by corporations, fee ib. 

1 V. 472. and as to the time of prefcription, fee ib. 2 f. 31. 
Prcfcriptions for repairing highways, fee Highways. 

againft 3ftion0 anti Statutes, The 
7 Hen. 8. ordains, That four years being paft after the of¬ 
fences committed, provided againft by this ftatute, no fuit 
can be commenced. 

By 31 E/iz. cap. 5. all actions, brought on ftatutes, 
the penalty whereof belongs to the King, fhall be brought 
within two years after the offence done, orfhall be void, 
And the flat. 23 Elix. cap. 1. enafts, that offences com- 
prifed in that ftatute, &c. are determinable before jufticcs 
of peace and affife, within a year and a day after the of¬ 
fence, ISe. fo that whoever offendeth againft any of thefe 
ftatutes and efcapcs unqueftioned for four years, two, 
or one year, may be faid to preferibe againft the aftions 
and punifhments ordained by thofe ftatutes: And there are 
other ftatutes which have the like’appointments or limi¬ 
tations of time, whence may arife the like prefcription 
and bar. 4 84. 2 Inft. 652. VideA&ion. 

Preferiptini by the Ecclrfiajltcal Law, as to tithes, lAc. 
See Modus Dscimandi . 

defence. Sometimes the prefence of a fuperior magi- 
ftracc, takes away the power of an inferior. 9 Rep. 118. 
And the prefence of one may ferve for all the feoffees or 
grantees, Uc. 3 Rep. 26. When prefence of a man, in 
the place where an offence is done, may make him guilty, 
•vide Aeeeffary. 

$jefcntarfon, (Prefentatio) Is properly the aft of a 
patron, offering his clerk to the lifhop of the dsocefe , to be 
if it Hted in a church or benefice of his gift , which is void. 
z Lill. Abr. 351. 

Anciently prefentation was faid to be in the bilhop of 
romrnon right, till fince it has been indulged to the laity, 
to encourage them to build and endow churches; and now 
if the patron neglefts to prtfent to the church, then this 
right returns to the bilhop by lapfe, &c. x Nelf. Abr, 

An alien born cannot frefent to a benefice in his own 
right; for if he purchafe an advowfon, and the church 
becomes void, the King fhall frefent after office found 
that the patron is an alien. 2 Nelf, 1290. And by fta¬ 
tute no alien fhall purchafe a benefice in this realm; nor 
occupy the fame, without the King’s licence, on pain of 
a firtemunire. 7 R. 2. cap. 12. 

Papifts are difabled to frefent to benefices, and the uni- 
verfiues fire to prefent, &c, # But a Popi% recufant may 
grant away his patronage to another, who may make pre¬ 
fentation , where there is no ffaud. Stat. 3 Jac, x. 1 
& M. 1 Jon. 19. # 

All perfbns who have ability to purchafe or grant, have 
likewile ability to frefent to vacant benefices: but a dean 
and chapter cannot frefent the dean; nor may a clergy¬ 
man who is patron frefent himfclf, tho’ he may pray to be 
admitted by the ordinary, and the admiffion Ibali be 
good. 

An infant may frefent, becaufe guardians have not 
power to do it in right of iho heir; a guardian in focage 
cannot frefent to a church, he being not to meddle with 
Any thing, but for what he may account, which he cannot 
• ! 
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dd /or a prefentation, for he is to take nothing for it: If 
a feme covert hath title to frefent, the frefentmw ought 
to be in the name of hufband and wife, and not by her 
alone 5 or be may frefent in his own name during cover¬ 
ture j Coparceners are but as one patron, and ought to 
agree in the prefentation of one perfon ; if they cannot 
agree, the eldeft (hall frefent firft alone, and the biftiop is 
obliged to admit her clerk, and afterwards the others in 
their order fhall prefer their clerks; jointenants and tenants 
in common mull regularly join in prejentation , and if either 
frefent alone, the biftiop may refufe his clerk, as he may 
alfb the clerk frefented by the major part of them; but if 
there are two johtenants of the next avoidance, one may 
frefent the other, and two jointenants may frefent a third, 
out not a ftranger. 

The next prefentation was granted to four perfons, 
eorum cuilibet ecnjuniUm £ff divifim, &c. And the church 
becoming void, one of the grantees alone frefented one of 
the others; and it was adjudged, that this prefentation by 
one was good. 

When an aggregate eprporation frefent s , it mu ft be un¬ 
der their common fial, and by the true name of their cor¬ 
poration. The King may frefent by letters patent under 
the Great Seal, and by thefe words, viz. Damns & eon - 
tedimus ; for this amounts to a warrant for the biftiop to 
admit the clerk; it is faid the King may frefent by word, 
or in writing under any fcal, who cannot do any other 
legal aft but by matter of record; and in the opinion of 
fome, the King may frefent to a church by his letter fent 
to the ordinary to inftitute and induct fuch a one his 
clerk to the living; but the mod fecure way is to have 
a prefentation under the Great Seal. If a reftor is made 
bilhop, the King fhall frefent to the reftory, unlefs he 
grant to the biftiop before he is confecrated, a difoenfation 
to hold it with his bifhoprick; and if an incumoent of a 
church is made a biftiop, and the King prefents or grants 
that he fhould hold the church in eommendam , which is 
quafi a prefentation , a grantee of the next avoidance or 
prefentation hath loft it, the King having the next frefent a- 
tion . If the King frefent to a church by laffe , where he 
ought to frefent flenojure, and as patron of the church, 
fuch a prefentation is not good ; for the King is deceived 
in his grant, by miftaking his title, which may lie pre¬ 
judicial to him; the frefenting by lapfe intitling only that 
prefentation: The Lord Chancellor prefents to the King’s 
benefices under 20/. &‘c, 2 Roll. Abr, 354, 3 hi ft. 

156. x Inft. 186. 2 Nelf. Abr. 1288, 1290. 2 Li//. 

35 1 * t . 

The King may repeal a prefentation, before his clerk is 
indufted; and this he may do by granting xhcjrefen- 
tat ion to another, which without any farther fignincation 
of his mind is a revocation of the firft prefentation. Dyer 
293, 360. 

A patron may revoke his prefentation before iuftittition, 
but not afterwards 5 a prefentation being no more than a 
power given to the ordinary to admit the clerk, and if 
the patron die before induftion, his prefentation is deter¬ 
mined. But this was in the cafe of the Kin?; for in the 
cafe of a common perfon, if he die after inftitution, and 
before induftion, the prefentation is not determined by his 
death. Latch . 191. Dyer 348. 

If two patrons prefent thei# clerks to a church, the 
bilhop is to determine who fhall be admitted by a jut 
patronatus, lAe. And two patrons pretending a title to 
prefent, one of them frefented W. R. but the bilhop refufed 
inftitution ; whereupon he fued in the court of audience 
of 4he Archbifhop, and had an inhibition to that bilhop, 
and on that fuit he obtained an inftitution by the arch- 
biihop, on which he was indufted ; afterwards the biftiop 
who was inhibited, granted inftitution upon the prefenta¬ 
tion of the other patron, and his clerk was likewife induft¬ 
ed ; and thereupon W\ R. who had been inftituted and 
indufted before, on a motion procured a prohibition, be¬ 
caufe ^>y the firft induftion tnc incumbency was deter¬ 
mined : So that quoad the incumbcnce, the prohibition 
was granted,' but not as to the contempt of the ordinary 
afterne had been inhibited. Moor 499. 

The father was incumbent, and after his death the pa¬ 
tron frefented his fon, who was refufed by the biftiop, be¬ 
caufe by the Canon law fileus non pot eft fuccedere patri in 

cadent 
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§adm ecclefta, and the patron prefented another perfon ; 
then the Ton who was firft pre/ented; obtained a difpcnfa- 
tion non objiante the canon; but the ordinary admitted 
the fecond pn/mte who was alfo inftitutcd and induced j 
thereupon the fon fucd him and the biihop in the Spiri¬ 
tual court, but a prohibition was granted, latch 191. 

A clerk may be refufed by tJlf bifhop, if the patron is 
excommunicate ; or if the clerk is not perfona idonea, which 
includes ability of learning, and honelljr in convention, 
&c. But in a quare imped: brought againft the bifhop for 
refufal of a cleik, be muft jhew the caufe of his refufal 
ffecially and directly ; and becaufe the clerk is of ill life, 
or a fchifmatick in general, is not fujfieicnt , without fticw- 
ing what crimes, or fort of fchifrn he has been guilty of: 
And the temporal court then will judge whether the caufe 
be juft or not; and if the party denies the fame, the court 
may write to the metropolitan to examine the matter, 
and certify ; and tho’ the matter be of a fpiritual nature, 
it Jhali be tried by d jury ; For whether th? caufe be tem¬ 
poral or fpiritual, the examination of the biihop concludes 
not the clerk ; he is judge of the ability, but not the 
ultimate judge : but in caie of refufal for infufliciency in 
learning, it hath been adjudged, that the ordinary is not 
accountable to any temporal judge; and that in litera- 
tura minus fuffieiens , rfe. is a good plea, without fetting 
forth the kind of learning, or degrees of it. 5 Rep. 58. 
2 Inft, 631. 3 Lev . 311* Show. 83 . Wood's Inft. 32, 

33. That the / refentee has a benefice already, is no good 
caufe of refufal, bfc. 1 Roll. Abr. 3 5 5 . 

If the bifhop refufrs to admit the clerk prefented, he 
muft give notice of his refufal, with the caufe of it forth¬ 
with; and on fuch notice the patron muft prefent another 
clerk, within fix months from the avoidance , if he thinks 
the objection againft his firft clerk contains fufHcient 
caufcs of refufal ; but if not, he may bring his quare im- 
pedit againft the bifhop. 2 Roll. Abr. 364. And where 
a church becomes void by deprivation by the Canon law, 
or refignation, the patron muft have notice from the ordinary, 
to prefent another perfon: But if the church becomes void 
by the ad of God, as death of the incumbent ; or by 
creation, or ccflion, dsfr, the patron is brand to take no¬ 
tice himfelf of the avoidance, and to prefent , &c. Wood's 
Inft. 154. 

If a defendant, or any ftranger, prefents a clerk pending 
a quart impedit, and afterwards the plaintiff obtains judg¬ 
ment, he cannot by virtue of that judgment remove him 
who was thus prefented ; but he is to bring a fare facias 
againft him to fhew caufe quarc cxecutionem non habet ; and 
then, if it be found that he had no title, he fhall be a- 
moved. 

The way to prevent fuch a prefentation, is to take out 
a ne admittas to the bifhop; and then the writ quarc in - 
eumbravit lies, by virtue whereof the incumbent fhall be 
amoved, and put to his quarc impedit, let his title be what 
it will; but if zue admittas be not taken out, and another 
incumbent fhould come in by good title pendente life, he 
fhall hold it. Sid. 93. 2 Cro . 93. 

A man muft fet forth a prefentation in himfelf, orthofc 
under whom he claims, in a quart impedit ; and it ought 
to he alledged in him who hath the inbeHtance: And when 
fix months pafs hanging tlje writ, by the difturbance 
of any one, fo that the biihop hath a right to prefent by 
lapfe, damages fhall be recovered by two years value of 
the church, if the perfon lofe his prefentation; and if he 
recovers his prefentation within the fix months, damages 
to half a year’s value, &c. 2 Inft. 362. Faugh. 7, 57. 
Cro. Elix. 518. 13 Ed. 1. c. 3. 

Where a perfon gets the fee to his prefentation, which 
ia his title, he muft in his declaration alledge the pre/enta- 
tien to be tempore pads, or it may be intended to be tem- 
port belli, an d then it is no title 5 but where the bare pre¬ 
fentation is not his title, but only in purfuance of a former 
right, in fuch cafe he may alledge it generally: As for in¬ 
fiance ; where he declares that J.B. was feifed of the man¬ 
or of Z). as of fee, to which an advowfon was appendant, 
and that being fo feifed he prefented W. R. and after¬ 
wards granted the next avoidance to the plaintiff; this is 
good, for plaintiff fhews a precedent right , and doth not 
make the prefentation itffelf his title, I Mod. 130, 2 Mod. 
183. 3 Salk. 280. 


If a church becomes void in the We-time of a bifhop, 
he cannot devife the next prefentation ; but if the biihop, 
or any incumbent of a church, hat* the advowfon in fee, 
and then either of them devifeth, jfhat on the next avoid¬ 
ance his executor fhall prefent ; yds is good, tho* they 
devife the inheritance to another. 1 Dyer 285. 

When a bifhop hath a prefentation in right of his bi- 
fhoprkk, and dies, his executor, nor heir, fhall not 
have the void turn ; but the King, in whofe hands are the 
temporalities, and he hath p. right to prefent on an 
avoidance after the feizure, on death of rhe biihop ; tho* 
where an incumbent was feifed of the advowfon in fee, and 
died ; on a qfieftion who fhould prefent , cilher his heir or 
executor, the advowfon not defeending to the heir till 
after the death of his anceftor, and immediately upon his 
death the church was void, therefore that avoidance was 
vefted in the executor ; it was adjudged, that the heir fhall 
prefent, becaufe the defeent to him, and the avoidance to the 
executor, happened at one and the fame infant, and where 
two titles concur in an inftant, the elder title fhall be pre¬ 
ferred. 3 Lev. 47. 

A grant was made of the next prefentation to a church, 
the grantee died, and then the church became void ; and 
it was held, that the executor of the grantee fhall have 
the prefentation as a chattel. Glanvil, lib. 6. c. 7. 2 

Keif. Abr . 1286. Butin quart impedit, defendant pleaded, 
that the patron granted the next prefentation to B. B. who 
died, and made his executor, who prefented the defendant; 
iffuewas taken upon non concejftt, and the jury found, that 
the patron granted the prefentation to B. B. during his 
life, and that he died before the church became void ; 
adjudged that this was not an abfelute grant of the next 
prefentation , but refrained during the life of the grantee ; 
wherefore it Hull not go to the execute], unlefs the elm cii 
became void in the life-time of the teftatur. Cro. Car. 363. 

Tenant in tail of an advowfon, and his fon and heii, 
joined in a grant of the next prefentation, tenant in tail 
died ; this grant was held void as to the fon and heir, 
becaufe he had nothing in the advowfon at the time that 
he joined with his father in the grant, llob. 45. 

The right of prefenting to the next avoidance, may be 
devifed by will to any perfon; and by decu, the next 
avoidance of a church may b n granted, wheic the church 
is then full; alfo whilft a church is \oid, the next avoid¬ 
ance that fhall happen, or the inheritance of the advow¬ 
fon may be granted away, and by deed or grant, the 
right of prefenting will pais : but the void turn itielf is 
not grantable by any common perfon, tho* it may be 
granted by the King, and be good ; for it is a meerlpiri- 
tual thing annexed to the perfon if the patron, and during 
the time of the vacation it is a thing in right and in action, 
the fruit and execution of the advowfon, not the advow¬ 
fon itlcif. 2 Cro. 371. Clergym. Law 154. 

As a void turn is not grantable; fo if two have a grant 
made to them of a next avoidance, and after the church 
is void, one releafe all his right and title which he 
had in the advowfon and pHfentation to his companion, 
who prefents to the church, this prefentation is void; be¬ 
caufe after the avoidance, the intereft was attached ia 
both, and both had a power to prefent, which could no 
more be releafed by one to the other, than it could be 
granted in that manner, being but a right , and not a 
chattel in possession : But a releafe in this cafe may 
be good, if it be made before the church is void ; tnd 
the party to whom made may prefent, &c. 1 And. 223. 

3 Cro . 173. Moor 467. \ 

If a prefen toft: on itfelf bears date whilft the church it 
full of another clerk, it is void: And where two or more 
have a title to prefent by turns, one of them prefekts , hit 
clerk is admitted, inftitutcd and tadu&ed, and afterwards 
deprived, he ihall not prefent again, but that prefentation 
fhall ferve his turn: tho’ Where the admiftion and inftitu- 
tion of his clerk is voidr there the turn fhall not be ferved ; 
as if after induction he neglects to read the thirty-nine 
articles, Cf fc. his inllitution is void by the St at. 13 Elix. 
and the patron may prefent again. F. N. B. 33. 5 Rep. 
10a. 

The right of prefenting to a church, xhay pafs froftt 
one feifed of the fame by the patron’s acknowledging of 
a ftatute, (Ac. which being extended, if the church bc- 
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comes void, during /A conufee's efiate, the con u fee may 
prefent. Owen 49. ft 

Every church livingls to be given and received by pre¬ 
fentation, collation, Jr. And wherever a writ of quart 
impedit , or right of a^lowfon will lie for any man on a 
disturbance; there he hath a right to the presentation for 
that time at lead. 1 Shep. Abr. 240, 241. 

Where the patron of a church hath an eftate in the 
manor or other thing to which it is appendant, or has it 
in grofs for life or years*only ; if the church becomes 
void during his eftate, he may prefent to it: Or he may 
grant the next avoidance to another for a term; and this 
will be good, if it happen in the time. But if one be 
diffeifed of his manor, and the diffeifor die feifed and 
after the church become void ; in this cafe the difTeifee 
cannot prefent till he hath recontiuucd the manor, but 
before the dying feifed he might do it. Co. Liu. 120, 
8 145. Dyer 29. Plowd. 500. 

A prefentation by a perfon who had not right, at Com¬ 
mon law* put the rightful patron out of poffcffion, and 
obliged him to bring the writ of right of advowfon, &c. 
And preferment by ufurpation, and admiffion upon it, 
gains the fee to the prtfentor, till he be evicted by aftion. 
6 Rep. 30. 1 And. 300. Tel. 91. 

One may not make a deputy to prefent for him : And 
yet a prefentation by a proftor is faid to be good, as if 
done by the party himfelf, F. N. B. 35. If a man pre¬ 
fent in time of war, the law hath-fuch regard to the ori¬ 
ginal aft, •viz. the prefentation, that all which follows 
thereon is void, 6 Ed. 3, 41. 2 Rep. 93. 

Where a common perfon is patron, he may pre¬ 
fent by parol; as well as by writing to the biffiop; Co. 
Lift. 120, A* prefentation doth not carry with it the for¬ 
mality of a deed ; but is in the nature of a letter mijjive, 
by which the clerk is offered to the bilhop ; and it paffeth 
no intereft, as a grant doth, being no more than a recom¬ 
mendation of * clerk to the ordinary to be admitted. 
Young Clcrgym. Lawyer 17, 18. But where a plaintiff 
declared upon a grant of the next prefentation , and on 
oyer of the deed it appeared to be only a letter written 
by the patron to the father of the plaintiff, that he had 
given his fon the next prefentation ; adjudged, that It 
would not p:ifs by fuch letter, without a formal deed. 
Owen 47. 

Where the crown has a right to prefent on promoting 
the incumbent to a bilhoprick, it is not ncceffary to be 
done during the life of the promotcc. 2 Strange 841. 
See Black. Com. 1 V. 389, 2 V. 23. As to Preftntative 

Advowfons, fee ib. 2 T. 22. 


Farm of a Prefentation to a Benefice • 

R Everendo in Cbrifio Patri if Domino , Domino B. Per- 
mijfione Divina Epifeopo S. ifc. ejut vel in Abfentia 
Vicarto fuo in f iritualtb ms Generali , aut alii cuicunque in bae 
parte fujjicientem Autborituiem babenti j Pranobilis A. B. 
Bare de, ifc. verus kf indubitatus Patronus Reiloriar Eccle- 
fiee Parethialit de, Ifc. Salutem in Domino Sempiternam. Ad 
Ecclejiam Parochialem de , if e. pradidt. vefiree Diccefios medo 
per mortem naturalem C. D. ultimi incumbentts ibidem va¬ 
cant em, if ad meam Praefentationem plena jure fpediantem, 

• Medium mibi in Cbrifio E, F. Cleric urn, Art item Magifirum , 
Paternitati vefira Praifento, bums liter fupplicans utprafatum 
E. F. ad diet am Ectlefiark admittere, ipfuntq ; in Redloriam 
ejufdem Ecclejhe Infiitui & Indues faeerm, cum fuis juribus if % 
pertinentiis Univerfis , cqftruq\ amnia if Jitigula peragere if 
adimplerein bae parte , qua udvefirum munus Epifeapale per - 
tinere videbuntur, degnemini cum favore. In cujus ret Yefit - 
mmiuntf bit Prgfentibus figillnm meum appofut . Dot* die , 
Iff* Anno Regni, ifc % Annoqi Dom , 1727. 

A Grant of the next Prefentation to a Church . 

T O all to whom ibtfi prefents jhall come, A. B, of 
ifc. the true and undoubted patron of the redicry or 
parijb tburcb of D. in the county and diocefe of ice. fend 
greeting. Know ye, that the faid A. B. for divers good 
(unfit and confiderations him thereunto moving , hath given , 
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granted and confirmed, end by theft prefent s» doth for him and 
bts heirs, give, grant and confirm unto C. IX of Sec. bis exe¬ 
cutors, adminifirators and affigns, the firfi and next advow- 
fon, prefentation, free difptjiticn and right of patronage, of 
and to the parfonage, rettery, or parijb church if D. afore - 
faid, with all its appurtenances, with full power and au¬ 
thority to and for the jaidhQ. D. his executors, adminifira¬ 
tors and afigns, to prefent a learned and fit perfon to the 
faid parfonage, rettery, or parijb church, with all its rights 
and appurtenant es, whensoever the Jame jhall firfi and next 
happen to become void, by the death, rejignatian, cejfion, or 
1' deprivation of K. h. the prefent incumbent , or otherwij'e how¬ 
ever and to do and perform all and every other a 51 and alls, 
thing and things whatfoever, in order to the fume, in as full 
and ample manner, to all intents and furpoj'es, as the jatd 
A. 1 >. or his heirs might, or hereafter could have done, if this 
prejent grant had not been made . In witnefs, tjc. 

Right of prefentation may be forfeited in feveral cafes: 
As by attainder of the patron, or by outlawry, and then 
the King Jhall prefent; and if the outlawry be reverfed, 
where the advowfon is forfeited by the outlawry, and the 
church b< comes void after, the prefentation is veiled in the 
crown ; but if at the time of the outlawry the church 
was void, then the prefentation is forfeited as a chattel, and 
on reverting the fame, the party Jhall be report'd to it. 
By appropriation without licence from the crown, right of 
prefrtihit un may be forfeited; tho’ the inheritance in this 
cale is not forfeited, only the King Jhall have the prefent¬ 
ation in nature of a difinft, till the party hath paid a fine 
for his contempt. By alienation in fee of the advowfon, 
by a grantee for life of the next avoidance, a preJ’cnta- 
tion is forfeited ; and after fuch alienation the grantor 
may prefent, but then he mufi enter for the forfeiture of 
the grantee in the life-time of the incumbent, to determine 
his ell ate before the presentation veJts in him on the incum¬ 
bent’s death. And by fimony it may be likewife forfeited 
and loll, where any perfon for money, tsV. prefent to a 
benefice. Moor 269. Plowd . 299. 2 Roll. Abr. 352. 
St at. 31 Eliz. Sue Advowfon, Patron, Simony, &c. 

^jefentee, The clerk prefented to a church by the pa¬ 
tron. In our ftatutes there is mention of the King's pre- 
Jentee, that is, he whom the King pielcnts to a benefice. 
13 R. 2. c. 1. 

picfcutment, Is a mere denunciation of jurors, or fomc 
officers, ts'e. (without any information) ol an offence in- 
quirable In the court whereto it is prefented. Lamb. F.ircn. 
lib. 4. c. 5. Or presentment is an, information made by 
the jury in a court, before a judge who hath authority to 
puniffi an offence: It is that which a grand jury 
finds and prefents to the court, without any bill or in- 
diftment delivered ; and it is afterwards reduced into the 
form of an indictment, 2 Infi. 739. 

The preeminent is drawn up in Englijh by the jury, in 
a Jhort note, for inltruCtions to draw the indiftment by ; 
and differs from an indiftment, in that an indiftment is 
drawn up at large, and brought ingroffed to the grand 
jury to find. 2 Li 11 . Abr. 353. 

There are prefentments of jullices of peace in their fef- 
fions of offences againil llatutes, in order to their punilh- 
ment in fuperior courts ; # and prefentments taken before 
commiffioners of fewers, &c. But a prefentment of com- 
miffioners of fewers was quaJhed, becaufe it. did not ap¬ 
pear in the prefentment by what authority the commiJ- 
fioners did fit who took the prefentment, or that any of 
them were of the quorum, as direftedby Jlatute. Hill . 1649. 
And presentments are made in courts leet and courts ba¬ 
ron, before (towards; and in the latter of furrenders, 
grants, &c. Alfo by conftables, churchwardens, fur- 
veyors of the highways, (Ac. of things belonging to their 
offices. See Black . Com. 2 V. 369. 4 V. 2>. 

$feftUcnt, ( Prafes ) Is ufed for the King’s lieutenant 
m any province, as Prefident of Wales, &'c. 

fSfedhent 0 ( the C auncil, Relates to the funftion of 
the perfon, and is the fourth great officer of (late: He is 
as antient as the reign of King John ; and hath fometimes 
been called principalis QonfiUarius, and other times Ca¬ 
ps tails Confiliarius . 

The office of Prefident of the Council was ever granted by 
letters patent under the Great Beal durante bene placito ; 

9 A and 
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and this officer is to attend on the King, to propofe bu- 
finefs at the council table, and icport to his Majeity the 
tranfucUons there: Alfo he may aflbeiate the Lord Chan¬ 
cellor, Treafurer and Privy Seal, at naming of Iheriffs ; 
and all other atts limited by any flatute, to be done by 
them. 21 H. 8, c. 20. See Black, Com. iF. 230. 
I&jcfjj, (Liberty of the) See Black. Com. 4 F. 151. 
^jcCStig, for fea-fe rvice. In time of war, the King 
has power to imprejs, Teamen ; tho* he ought not to imprifon 
them. Comber. 340. But watermen withdrawing them 
felves during the time of prefling, fliall be liable to im- 
prifonment, &c. Stat. 2 & 3 P.& M. 

Where a man receives prefs money to ferve the King 
and is delivered over to a captain ; (not common prels- 
mafler5) if he runs away without licence, it is felony, 
having benefit of clergy, by the 7 Hen. 7. cap. 1. Hale' 
Hif. P. C. 678. 

Every perfon who ferves in any merchant fliip belong¬ 
ing to the fubjc&s of Great Britain, being fifty-five years 
of age, or under eighteen ; and alfo every foreigner in 
fuch ftiips are privileged from being prefled into his Ma- 
jefly’s fervice; and all others of any age, lor the fpace of 
two years after their firft going to lira ; but apprentices are 
thus'exempted three years. Stat. 13 Geo . 2. cap. 17 
See Navy. 

It is not improper to obferve, that the power of 1m- 
prefling men for the fea fervice by the King’s commiflion, 
has been a matter of difpute, and fubmitted to, with great 
reluctance, tho* (as obierved by Bhchpne 1 F. 418.) it 
hath been very clearly and learnedly ihewn, by Sir Mi¬ 
chael Fofter , that the practice of imprelling and granting 
powers to the admiralty, for that purpofe, is of very an- 
tient date, and hath been uniformly continued by a regu¬ 
lar feries of precedents to the prefent time: whence he 
concludes it to be part of the Common law. See Fopr's 
Reports , fo. 154- Broadfoot' s cafe. 

$ 5 ;e£Tmg to 3 Deatl> See Mute , and Black. Com . 4 F. 
323. 

Is ufed for a duty in money, to be paid by the 
lheriif on his account, in th e Exchequer, or for money left, 
or remaining in his hauds. 2^3 Ed. 6 . tap. 4. 

^cftation-moiicp, ( Praftatio, a paying or peforming) 
Is a fum of money paid by archdeacons yearly to their 
biftiop pro exteriore jurifdiBione — Et pit quiet 1 a pneftaiione 
muragii. Cart. H. 7. Burgenf. Mount-Gomer. Prajla- 
tio was alfo antiently ufed for purveyance. Sec Philip ’s 
book on that fubject, pag. 222. And fee Spiritualties . 

pldLmOtlcp, Is fo called from the Frenh word prejl, 
that is, promptus expeditut, for that it binds thofc who re¬ 
ceive it, to be ready at all times appointed, being meant 
commonly of foldiers. 18 H. 6. 19. 7 H. 7, 1. 3 li. 

8. 3. and 2 Ed. 6. 2. 

f^cCumpttQU, {Prefu.a r tio) Is a fuppofition, opinion 
or belief previoufly formed; and is of three forts ; t . Fio -, 
lent , which is many times a full proof; as if one be 
killed in a houfe, and a man is fecn to come out of the 
houfe with a bloody fword, and no other perfon was at that 
time in the houfe; this, tho’ but preemption, is as a 
proof. 2. Probable, which hath but a fmall effedfc. 3. Le¬ 
vis, feu temcraria, which is of no prevalence at all: So 
in cafe of a charter of feoffment, if all the witnefles to 
the deed be dead ; the violent presumption, which Hands 
for a proof, is continual and quiet pofleflion. Co. on Lit. 
lib. 1. c.i. fed. i. Prtefumptio Jiat in dubio, it is doubt¬ 
ed of, yet accounted veritatis comes, quatenus in contra - 
rium nulla ejl prohutio, ut regula fe habet, Jiabitur prx- 
fumptio dome probetur in contrarium . Cowell. 

If defendant pleads payment to a bond, and it appears 
that the debt is long Handing by the bond, and hath not 
been demanded, nor intereft paid for many years, it {hall 
be prefumed that the money is paid, thV tho plaintiff 
hath the bond in his cultody: Alfo if a rent be behind 
and in arrear for twenty years, and the landlord gives a 
receipt for the lafi year that is due, all the reft is pre¬ 
fumed to be paid, 1 lnft. 6, 373. Wood's Inf. 


it it Jhall be accounted 

2 Lilt. Abr. 354. 
dm i tied again ft tho 
ll never be prefumed* 
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Where many- houfes are let by one leafe, the court will 
prefume that the leffee is in pofleflion of them all, if he 
be in pofleflion of any one of them, and the contrary doth 
not appear to the court: So in other cafes, tho' preemp¬ 


tion is what may ba be doubted of, 
truth, if the contrary be not prove* 

But no prefumptious ought to be 
prefumptions of law, and wrong ih| 

1 Inft . 232, 273. 

If the eldeft fon be beyond fea at fbe death of the an- 
ceftor, and the youngeft enters into the land, he is not 
accounted in law a difleifor; becaufe the law prefumes , 
that he preferves the pojfejjion for his brother ; but if on his 
brother’s return he keeps him out of pofleflion, then the 
law looks on him as a difleifor. Lat. 68. 

Where the lapr intrufts perfons with the execution of a 
power, the court ought to give credit to them in the exe¬ 
cution of that power; tho* if they make a falfe return 
whereby the party and jufticc are abufed, they may be 
punifhed. 12 Mod. 382. See Black. Com . 3 F. 371, 
Ityefumptfo, Was antiently taken for intrUfion, or the 
unlawful fcizing of any thing. Leg. Hen. 1. c. 11. 

fMftulipttbc <&bil>enct of Jreionv, Should be ad¬ 
mitted cautioufly ; for the law holds, that it is better that 
ten guilty perfons efcape, than that one innocent fuller. 
And Sir Matthew Hale in particular lays down two rules, 
moft prudent and nccclfary to be obferved : 

1. Never to convitt a man tor Healing the goods of a 
perfon unknown, mcerly bccaufe he will give no account 
how he came by them, unlefs an atiual felony be proved 
of fuch goods: And 

2. Never to convidl: any perfon of murder or man- 
flaughter, till ut leaft the body be found dead ; on ac¬ 
count of two inftances he mentions, where perlons were 
executed for the murder of others, who were then alive, 
but mifling. 2 Hal. P. C. 290. 

f&?cfuniptfbe t&dro, Are fuch, who, if the anceflor 
Ihould die immediately, would in the prefent circumftance 
of things be his heirs; but whofe right of inheritance 
may be defeated by the contingency of foine nearer heir 
being bom: As a brother,- or nephew, whole prefumptive 
fucceflion may be deftroyed by the birth of a child ; or a 
daughter, whofe prefent hopes may be hereafter cut off by 
the birth of a fon. Nay, even if the eftate hath de¬ 
scended, by the death of the owner, to fuch brother, or 
nephew, or daughter; in the former cafe the eftate lhall 
be devefled and taken away by $he birth of a poflhumous 
child ; and, in the latter, it {hall alfo be totally devdted 
by the birth of a pofthumous fon. Black. Com. 2 F, 
208. 

$?etent>et> Cities. No one (hall fell or purchaie any 
pretended right Qr title to land, unlefs the vendor hath re¬ 
ceived the profits thereof for one whole year before fuch 
grant, or hath been in aftual pofleflion of the land, or of 
the reverflon or remainder; on pain that both purchafer 
and vendor fhall each forfeit the value of fuch land to the 
King and the proiecutor. This offence relates chiefly to 
the commencement of civil fuits. 32 Hen . 8. c. 9. 
Black. Com. 4 . F. 135. 

fSlrtflifeb IRight (Jus Prategfum) Js where one is in 
pofleflion of land, and another who is out of pofleflion 
claims and fues for it; here the pretenfed right or title is 
faid to be in hint who fo claims and fues for the fame. See 
Mod . Caf. 302. 

39 ;ctfttm jfeepttictof. Is applied to thofc goods which 
accrue to the church when a corpfe is buried. Irijh Can . 
lib. 19. c. 6. 

$$icc. Things are to be fold at reafonablc prices: 
And, juftices in corporations, c Jc. may fet the price of 
, vi&uals and other ^things, by fltatute 23 Ed. 3. c. 6, ,3 
H. 8* c. 8. , See Black. Com. 2 F. 446, 454. 

(from prid. the e laft t fyliable of lamprii * 
and gavel, a rent or tribute) In the % manor of Rodtley in 
the county 0 f Glocefter is a rent paid to the lord, by cer¬ 
tain tenants, in duty and acknowledgment to him for the 
privilege of fi filing for lampreys or lamprids in the river 
Severn . Tayl. Hift. Gavelk. 112. 

$b?fdts» In general fignification, are any minifters of a 
church ; but in our law, this word is particularly ufed 
for minifters of the church of Rome. Priefts laying ntafs 
forfeit 200 marks, by Stat. 23 Elite, c. 1. And perfons 
apprehending a Romijh prieft, faying mafs, have 100A 
from the flieriff of the county, to be paid within four 
months after convi&ion of the offence, And fuch 

priefts, 
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priefis, keeping fchVols, are liable to perpetual im- 
prifonment, n ^ 12 3. f, 4, See Jefuitt, Papfts, 

Rccufants, Rome, and Black. Com* 1 38 8. 

^linage, Is a duty atlhe watcrfide, due to the mailer 
and mariners of a Jbtp ; In the mailer for the ufe of his 
cables and ropes, to difisArge the goods of the merchant; 
and to the mariners for loading and unloading in any port 
or haven; it is ufually about 1 2 d. per tun, or fix-pence 
per pack or bale, according to cuilom. Merck. Dt&, See 
32 // 8. c. 14. • 

f^fltlCf fine. On fuing out the writ or pracipe, 
called a writ of covenant, there is due to the King, by 
antient prerogative, a primer fine, or a noble for every 
five marks of land fued for ; that is, one tenth of the 
annual*value. Black. Com. 2^,350. 

f^ttniceduB, The firft of any degree of men; fome- 
times it fignines the nobility. Primicerios totitis Anglia 
were the nobility of England. Mon. 1 tom. p. 838. 

^ZitUtCC fcifill, (Prima feiftna) The firft poffefiion, 
mrjefin was heretofore ufcd as a branch of the King's 
prerogative, whereby he had the firft poffeflion, that is, the 
entire profits for a year of all the lands and tenements, 
whereof his tenant (who held of him in capite) died 
fifed in his demefne as of fee, his heir being then at full 
ago, until he do homage, or if under, until he were of 
age. Staundf. Prarog. cap . 3. and BraQon, lib . 4. traft. 
3, c. 1, But all the charges arifing by primier feifins are 
taken away by 12 Car . 2. c. 24. -See Black. Com. 2 V. 

66 , 88 . 4^*4^®* 

punier Sergeant, Is the King’s firft Serjeant at 
Law. 

pntrio be tie ft no. The firft benefice in the King’s gift, 

£57. See Benftcio. 

primogeniture, ( Primogenitures ) The title of an elder 
brother in right of his birth: The reafon of which Co. 
upon Lit. fays, is, $>ui prior eft tempore, potior eft jure ; 
allirmiug moreover. That in King Alfreds time, knights fees 
defended to the cldeft fon ; becaufe by the div/fton of fuch fees 
between mules, the defence of the realm might he weakened. 
And Doderidge in his treatife of nobility faith, (pag. 119.) 
it was anciently ordained, That all knights fees fhould 
come unto the cldeft fon by fucceffion of heritage, where¬ 
by he fuccecding his anceftors in the whole inheritance, 
might be the better enabled to maintain the wars againft 
. the King's enemies, or his lords: And that the focage 
lhould be partible among the male children, to enable 
them to increafe into many families, for the better further¬ 
ance in, and increafe of hufbandry. Cowell, and Leg . 
Alfred Dodd. Treat. Nobil , 119. See Black. Com. I K. 
194. 2/^214. 4^.414. 

jdfince, ( Princeps ) Is fometimes taken at large for the 
King himfelf; but more properly for the King's eldeft fon, 
who is called Prince of Wales. 

It is faid by fomc writers, that the King's eldeft fon is 
Prince of Wales by nativity; but others fay, that he is 
born Duke of Cornwall, and afterwards created Prince of 


of Walts, befides the principality of Wales , dutcJiy of 
Cornwall, &c. has alfo a revenue, fettled on him By 
parliament. See the Table to the Statutes. See alfo Black* 
Com . 1 V . 225. 4^. 81, 

fMncipftt, (Principalium) Is varioufly ufcd in our law 5 
as an heir loom, &c. 

The word principal, was alfo fometimes ufed for a mor¬ 
tuary, or corf-prefent •——Item lego cquum meum •vocatum le 
Bay-Gelding, ut offemtur ante corpus meum in die ftpul- 
tur*e me a, nomine Principally Vh. voluiu Johanna Mar - 
clefield. 9 Hen. 5. 

In Urcbenfield, in the county of Hereford, certain prin¬ 
cipals, as the bell bead, the bell bed, the befl table, £s 7 . 
pafs to the eldeft child, and are not liable to partition. 
Alfo the chief perfon in fomc of the inns of Chancery is 
called principal of the houfe. Cowell. 

pimefpal alto arceffarp. The principal is the perfon 
who actually commits a crime; and the auejfary he who 
is affifling in the doing thereof. 2 hill. Abr. 355. And 
if one wilfully hold a man in his arms, whillt another 
kills him, he is a principal. 9 Rep . 67. 

A man is prefer; t, and moves a perfon to kill another, 
who doth fo; by this he is as much a principal as he who 
killeth the perfon: And all thofe who come in company in 
any place or affembly, where any murder, robbery, or fe¬ 
lony is committed, if they come there for that caujs, arc prin¬ 
cipals , altho* they do nothing. Staundf. P. C . cap. 45. 
Fitz. Coron. 314, 350. Poult. 138. But if one hap¬ 
pen to be prefent when another is killed, or a felony done, 
and he came not in company of the felons, nor is of 
their confederacy ; he will not be a principal or acceffary. 
Fitz. Coron. 314, 395. 

No man can regularly be a principal in felony, without 
being prefent , unlefs it be in cafe of wilful poifoning, 
wherein if the perfons intended or any others take the poi- 
fon in the abfence of him who Jays it, he is a principal. 
Hale's lift. P.C. 6 13. 

In the higheft offences, as in treafons, tfc. all are prin¬ 
cipals ; fo in the loweft, fuch as riots, forcible entries, 
and other trefpafics, there are no acceflaries. 1 hft. 71. 

By the Common law, if cl principal be pardoned before 
judgment, or hath his clergy, the acceffary may not be tried; 
but if it be after attainder, the acceffary ihali be arraign¬ 
ed : And where the principal dies before attainted, or is 
acquitted by verditt, &i* the acceffary Ihali be dikhurg- 
ed : Alfo if the principal appears not, tho' the acetifary 
may be put to anfwer, he ihali not be tried till the prin¬ 
cipal is attainted, &c. 4 Rep. 43 H. P. 47. Dalt. 339. 
But this is altered by flat. 1 Ann. cap. 9. 

Whatever will make a man an acceffary before n\ felony, 
will make him a principal in high treafon and trefpals; 
as battery, riot, forcible entry, and even in forge;y and 
petit larceny. Therefore, wherever a man commands 
another to commit a trefpafi, who af terwards commits it 
in purfuance of fuch command, he feems by neceffary 
confequcnce to be as guilty of it, as if he had done it 


Wales, tho' from tke day of his birth he is ftiled Prince of\ himfelf; from whence it follows, that being in judgment 


Wales, a title originally given by Edward 1. And all hzs 
titles arc, Prince of Walts, Duke of Cornwall, and Earl of 
Chefter. 

Before Edw. 2. who was the firft Prince of Wales, and 
born at Carnarvan in that principality, (his mother bc- 
jng fent there big with child by Edward 1. to appeafe the 
tumultuous fpirit of the Welch) the eldeft fon of the King 
was called Lord Prince ; by t Prince was a name of dignity 
lo%g before that time in England. Staundf. Prarog. cap. 
22. 7c. See 27 H. 8. c. 26. and 28 //?8. 3. And Stowe's 
Annals, p+ 303. But Pfince was a name of dignity long 
before that time in^England; for in a charter of King 
Offa, after the biihops had fubferibed their names, we read, 
Brordanus Patritius , Binnanus princeps; and afterwards 
the dukes fubferibed their names. And in a charter of 
King Edgar in Mon. Ang. tom. 3. pag. 302. Ego Edga- 
rus Rex rogatus ab eptfeopo mo Dtorivolfe , £ 5 * principe mo 
Alfredo , &c* And in Matt. Pariffag. 155. Ego Hal- 
den princeps Regis pro viribns ajfenftm prabeo, 6? ego Tur- 
kjeliUus dux eoneedo. 

. As Duke of Cornwall, and likewife Earl of Chefter, 
the Prince of Wales is to appoint the ftieriffs, and other 
officers in thofe counties* by 1 Geo. t. c. 5. The Prince 


) 


of law a principal offender, he may be tried and found 
guilty, before any trial of the perfon who a&ually did the 
fa£t. 2 Haw. P. C. 310. 

It fee ms agreed, that whoever agrees to a trefpafs on 
lands or goods done to his#ufe, thereby becomes a prin¬ 
cipal in it; but that no one can become a principal in 
trefpafs on the perfon of a man by any fuch agreement: alfo 
it fee ms agreed, that no one, (hall be adjudged a prin¬ 
cipal in any common trefpafs, or inferior crime of the like 
(^nature, for barely receiving, comforting and concealing 
the offender, tho* he knew him to have been guilty, and 
that there is a warrant out again 11 him, which by reafon 
of fuch concealment cannot be executed. And if he can¬ 
not be punilhed as a principal, it is certain that he can¬ 
not be puftilhed as an accefiary ; becaufe in fuch offences, 
all who are punifhed as partakers of the guilt 01 him 
Who did the fa£t, mull be punched as principals in it, 
or not at all. Yet if a man knowing there is. a warrant 
againft fuch offender; advife him to ah fent him ftIf, per¬ 
haps be may be indictable for a contempt of the Jaw in 
hindering the due courfe of jufticc. 2 Hawk. P.C.311. 
See Accftaty, and % Hawk. P . C. 311— 3 ®^*' an ^ 

Com . 4 f. 34. _ , , - 

! T f^jiucipal 
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$:fncfttt! cballfltgc. See Black . Com . 3 f'. 363. 
fS^tufipAl lUOtttp, On mortgages, &c. Vide Scrive - 
*rr and I.y*ry. 

tainting. See the Table to the Statutes, and vide 
Libel. 

prior, Was firfl in dignity next to the Abbot, or the 
chief of a convent, t?c. And there was a Lord Prior of 
St. John*s of Jerufaiem . 26 ti. 6. cap. 2. Sec \ Black. 
Com . 1 ?. 155. * . 

priO20 aliens, {priora alieni) Were certain religious 
men, born in France and Normandy , governors of religious 
houfes erected for outlandifh men here in England-, but 
were fuppreffed by Henry 5. and afterwards their livings 
were given to other monafteries and houfes of learning, 
and clpecially towards the erecting of the King's colleges, 
at Cambridge and Eaton, 2 InJL 584. See Stow's An¬ 
nals, pag. 582. and 1 Hen. 5. c. 7. 

4^i0jnp, {Priori/as) Is an antiquity of tenure, in com¬ 
panion of another lcis ancient. Old"Nat, Br . 94. So, 
to hold by p'ftertority, is uled in Staundf. Pr&rcg. cap . 
2. JJ. And Crompton in his 'Jurifd, fl. H7. ufetn this 
word in the fame lignification. The lord of the priority 
fhalJ have the cuftody of the body, &V. and foL 120. If 
the tenant hold 1 y , rionty of one, and by pvfteriority of 
another, tfc. Tj which effeft, fee alfo F . N. B. 142. 

pji'OJltF Of Debts anu funC. A prior fuit depending 
may be pleaded in abateem l/fc of a jubfejuent action or 
prole ut’.on, 

A ; rior mortgage ought to be firfl paid off; nnd debts frft 
due lhoub: be firll falls ied; for as the firlt creditor advances 
his money before h> del;t<: is incumbered, it is but lca- 
fonable he ihnuld be paid his debt before the difeharge 
of the fubfequent incumbrances : but debts firft due mull 
like wife be jirft profecuted ; otherwifc in lome cafes 
Priority will not be allowed. Comp, Attorn . izo. 

There is no priority of time, in judgments ; for the 
judgment lirll executed fliall be liril paid. 

Wherever any fuit on a penal llatute may be fa id 
to be adually depending, it may be pleaded in abate¬ 
ment of a lubftquent proiecution, being expressly 
averred to be Jar the Jnme offence . Neither will it be 
any exception to fuch a plea, that the offence in the fub- 
lequcnt profecution is laid on a day different from that 
in the former. Neither doth a miflakc in fucli a pica 
of the ‘Viry day, whereon the fuit pleaded as prior was 
commenced, lean to be material on the if he of nul tul 
record, if it,appear in truth to have been commenced 
before the oilier, and for the fame matter. 

And if two informations be exhibited on the very 
fame day, it feern-i that they may mutually abate 011c 
another, becaufe there is ?n priority to attach the right of 
the Jutt in one informer, more th>*u in the other. Alio it 
feem.", that an information or bill the fame day that they 
are filed, may be io far laid to be depending before 
any p roc eft fued on them, that they may be pleaded in 
abatement of .-ny other fuit on the fame ftatute. And 
from the fame reafon it feems alfo, that a writ of debt 
may be fo pleaded in abatement of any other fuit on the 
fame llatute. And from the fame rcafon it feems alfo, that 
a writ of debt may be fo pleaded after it is returned ; be¬ 
caufe then it feems to be agreed, that it may be properly 
faid to be depending ; and.whethcr it may not alfo be fo 
pleaded before it be returned, feems quetlioirnble; be¬ 
caufe, according to fotne opinions, a writ may be faid 
to be depending as foon as pur chafed, 2 Hawk. P. C. 
275. 

Theft* points of law, where Hawkins feems to doulvs 
are now, in general, pretty clearly fettled, according to 
what feemed to be lus opinion. See Black . Com . 2 
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Ptfft&gC, ( ?rifaginm\ Is that fhare which belongs to 
the King, or Adnura’, out of fuch merchandifes as are 
taken at fea, by way of lawful prife , which is ufually a 
tenth part.——Prifag-um eft jus prifas capitndi, Uc. Stat. 
31 Kliz. c. 5. 

And prifageof wines is an ancient duty or cuftom on 
wines, payable at certain ports, except London, Southamp• 
ten, &c. It is Where the King claims out of every Ihip 
or veffel laden with wines, containing twenty tons cr more, 
two tons of wine, the one before* the other behind the 
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mall, at bis price , which is twent| fhillings for each ton % 
but this varies according to the mflom of places; and ac 
Bofton every bark laden with teutons of wine or above, 
pays prijage : This word is almcft oat of uft, being now 
called but hr age, bccaufe the Kfig's chief butler receives 
it. 1 Hen . 8. cap. 5, 4 Inft. ^Cb. Cali harp's Rep. 26. 
Sec Blatk, Com . 1 V. 314. 

or pn'3C, (1 Coptic, Precda , from the Fr. Pren¬ 
dre) Signifies a booty taken from an enemy in time of 
war, he. 

If ihips arc laden with contraband goods, both ihip and 
goods may be taken as prife ; and initruments and provi- 
lions of armature for fea or land, bound for an enemy from 
a neuter nation, Zsc. fhall be taken as a prife; fo money, 
(Ac, in time of ncccffity. Lex Mercat . 178. 

Whether a (hip be prife or not, fhall be tried in the 
Admiralty, and no prohibition be granted : And if a fuit 
be commenced between the captor of a prife and a clai¬ 
mant, ami a decree is obtained either for, or aga»nd 
the daiiner; on giving fccurity, fuch fcntence or drrs- u 
fliall be put in execution, notwithllanding any at } v.\\ 

I Sid. 320. 2 Keb, 158* See Privateers , aau da" . y 

the Statutes. 

P^ifo, Is ufed for a prifoner taken in war, 
pag. 541. 

l&?tfon» {Prifonu) Is a place of confinement for the fafe 
cullody of per ions, in order to their anfwering any atiion, 
civil or criminal: And it has been obftrved, that the 
Sniva (vjlodia mull be only cuftodia ; for career ad bt,- 
mints citjiodnnd s, non ad puniendos dari debet . Co. Lilt. 
l*b. 3. cap. 7. 

Any place where a man is reflralncd of his libeity, is 
a prij n : And when any one is arrefied on procels, he 
is to be committed to prifen, or be bound in recognifance 
with furcties, or give bail, according to the nature of the 
cafe, to appear at a day in court, and anfwer what is al- 
1 edged again!! him. Bait . 421. 

If one is brought before a juftice of peace for fufpi- 
cion of felony, where a felony has been committed, the 
jufticc may lend him to prifon, or bail him ; and if no fe¬ 
lony be denr, he hath power to difebarge him. H. P. C. 
98. But when a perfon is committed to prifen fer trea¬ 
son, or felony, he cannot regularly be difeharged from 
prilon, till indided, and acquitted, l£c. Tho* one taken 
and committed to prison in a civil caufc, may be releafed 
by the plaintiff in the fuit. 3 Infl, 209. H. P. C. 94. 
But kc Habeas Corpus, &c. Vide Gaol. 

Is not only where a felon is formal¬ 
ly commuted to gaol by mittimus ; but if he be put in the 
ftocks, or kept in the conftable’s houfe, &c, and he break 
prijin, it is felony. 1 Haleys Hi ft. P. C. 610. And if 
A . arreft B. for fulpicion, and carry him to the common 
gaol, and there deliver him; if he breaks prifon, and 
be iuuK'it d on it, theremnft be an averment in the iudifi* 
mens, that there was a felony done , and that A. having 
probable caule did fufpedl B. and arrefted and commit¬ 
ted him, and that he broke*the prifon, all which muft 
be proved on the evidence : But where a felon is taken by 
capias , and committed, and break prifon , there needs no 
fuch uvermenr, KAc, becaufe all appears by matter of re¬ 
cord, 2 Lift. 590. Hale's Hift. P, C. OlQ. 

The felony of breach of prifon is within clergy, tho* 
the offence for which the party was committed be exclud¬ 
ed clergy. 1 Hale's Hift . P. C. 612.1* See Efcape , ai.d 
Black. Com. 4 V '. 1 30* 

* psffoucv, {Prij'onarius, Pr. Prifonnier) Signifies one 
confined in prison, on an a&ion, or commandment: 
And a man may be a prlfone^ on matter of record , or of 
fa£i ; a prifoner on matter of* record, is he who tiling 
prefent in court, is by the court committed to prifon ; and 
the other is on an arreft, by the fheriff, &c. Staundf 
P-C. 34/ 35- 

A prifoner for the King may not be charged in an aftion 
at the fuit of the fubjeft, without leave of the court. 1 
Lev. 125, 146. 

The court of King's Bench hath power to fend For a 
prifoner out of the Marjhalfea court, by rule of court, and 
need not iflue an habeas corpus , as that prifon belongs to 
this court; but they cannot fend for a prifoner out of any 
other prifon, without writ;of habeas corpus . Mick. 1650. 
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Every judge of BM. may remit prifoners, with their 
. indictments, to the places where the offences wherewith 
they are charged werl committed; and a prifoner for 
debt may be removed »om the Fleet to the King's Bench, 
and thence to the Marjaplfea, on fomething charged again It 
him in the habeas corpy or return, or on bringing him 
into court. Dyer 275. 2 LilL Abr 357. 

Prifoners in the King's Bench and Fleet prifons, on mefne 
procefs, ksc. are to be actually confined within the prl- 
f ins, or rules of the fame % till difeharged ; and the pro¬ 
fit* of the mar foals and •warden's places are liable to 
fcqueftration for payment of debt on judgment, on an 
efcape, beiides the common remedy. 

Judgment may be figned again# a prifoner, in the Fleet, 
in a^erfonal aClion, entering a declaration, and leaving 
a copy thereof with the prifoner, &c, after a rule to plead, 
to be out at eight days, €sfr. Prifoners in the King's 
Bench are not to pay above 2 s. 6 d. per week, chamber- 
rent, $n pain of keepers taking more, to forfeit 20 /. 

^ Scat. 8 £5* 9 W. 3, tap, 7. And prifoners going at large, 
be taken up, on an cfcape warrant. 1 Ann . cap . 6. 
Put prifoners may go out of the rules, on a day-rule of 
court, about their buiinefs, lb as they do not go into the 
country, or to plays, diverfions, i$c. 2 LilL 366, 

A perfon in execution in the King's Bench prijon, was 
put in irons by the marjhal ; and the court ordered the 
tnarjbal to keep his prifoner according to law : tho* they 
laid he might juflify putting him in irons, if he feared an 
efcape , or if the priloner was unruly. Farrrfi. 52. In 
the fccond year of Gee. 2. Sir William Rich being laid in 
irons in the Fleet prifon, had his irons taken off by order 
of the Houfe of Commons; who thereupon began an 
inquiry into the conduct of gaolers to prifoners, £tfe. 

fStyfoncrs bffeharget). A variety of a&s have been 
medq, on liberal principles, for relief of infolvent debtors. 
*Tis immaterial to fet them forth, as they in general vary 
in fom*; particular.-, and the latt is too prolix, to infert 
at large, and yet too particular, to admit of a proper 
abridgment. Vide the Scat. 9 Geo . 3. c. 26. 

See Black, Com, 4 F. 333. 

^Wfeatccrfi, Are a kind of private men of war, the 
perfons concerned wherein adminifler at their own colls a 
part of a war, by fitting out thefe lhips of force, and pro¬ 
viding them with all military ftores; and they have, in- 
Itead of pay, leave to keep what they take from the 
enemy, allowing the Admiral his lhare, I 

Privateers may riot attempt any thing again# the laws of 
nations; as to affauht an enemy in a port or haven, un¬ 
der the.protection of any prince or republick, whether 
he be friend, ally, or neuter; for the peace of fuch places 
muft be inviolably kept; therefore by a treaty made by 
King William and the States of Holland, before a com- 
mifiion fhall be granted to any privateer, the commander 
is to give fccurity, if the fhip be not above 150 tons, 
in 1500/. and if the fhip exceeds that burden, in 3000/. 
that they will make fatisfaflion for all damages which 
they (hall commit in theif courfes at fea, contrary to the 
treaties with that Hate; on pain of forfeiting their com- 
mifiions, and the fhip is made liable. Lex Her cat, or 
Merck, Cosnpan, 177, 178. 

Befides thefe private commiffions, there are fpccial com* 
miffions for privateers, granted to commanders of Blips, 
who take pay, who are under a marine difcipline ; 
and if they do not obey their orders, may be punifhed 
with death; And the wars in latter ages, have given 
occafion to princes to iffu^P thefe commiffions, to annoy 
the enemies in their commerce, and hinder fuch Applies as 
might firengthen them, pr lengthen out the war; and 
likewife to prevent the reparation of fhips of greater force 
from their fleets or fqaadrons. Ibid, 

Ships taken by privateers, were to be divided into five 
parts; four parts whereof to go to the perfons interefted, 
in the privateer, and the fifth to his Majefty: And as* a 
farther encouragement, privateers, bfc, deftroying any 
French man of war, or privateer, (hall receive for every 
piece of ordnance in the fhip fo taken to L reward, (Ztc. 
4 £ff 5 W. &Jf v 

By,a particular ftatute lately made, the Lord Admiral, 
or Commiffioners of the Admiralty, .may grant commit 
fioni to commanders of privateers, for taking fhips. 


which being adjudged prize, and the tenth paftpaid & 
the Admiral, £$V wholly belong to the owner* of tl«ff 
privateers and the captors, in proportions agreed on be¬ 
tween thcmfelves; and the officers and feamen office of 
«w#r, are to have the foie property of all fhips they £ake> 
to be divided as his Majeily fhall order by proclamation : 
Alfo if any fhips belonging to the Bnglifo be taken by the 
enemy, and afterwards retaken by any of &nr men of war 
or privateers, they are to be rdlorcd to the owners, on 
paying an eighth, part of the value, in lieu of fahage , af¬ 
ter having been in the enemy VpefTcffion 24 hours ; and if 
above that time, paying further to a moiety, lAa And 
fhips of war or privateers, taking any lhip of war or pri- 
vatecjr.of the enemy* the officers and feamen fhall be paid 
by the treafurer of the navy £ /. for every man Who was 
on board fuch fhip at the beginning pf the engagements 
Stat, 13 Geo. 2. c . 4. See 29 Geb. 2. c. 34. for what du¬ 
ties fhall be paid on prize goods. See Stat, 30 Geo. 2. c. 
18. 

f&gfbatfon, {Privatio) A taking away or withdrawing; 
moil commonly applied to a btfhop or reftor, when by 
death, or other a# they are deprived of their preferments; 
it feems to be an abbreviation of the word deprivation* 
Co. Litt. 329. 

$ 2 >?tfeemetit enflent, Is where a woman is •with child 
by her hufband ; but not quick with child. Wood's Inf, 
662. 

fSjlMgg, (From the Fr. Prive , i. e. Familiar it) Arc 
tbofe who are partakers, or have an interdl in any a#ion 
or thing, or any relation to another: As every heir in 
tail is privy to recover the land entailed, iz c. Old Nat . 
Br. 117. There are five feveral kinds of privies, viz. 
Privies of blood, fuch as the heir to the anccftor ; privies 
in reprefentation, as executors or ad mini lira tors to the de- 
ccafed ; privies in fate, between donor and donee, lef- 
for and leffee, £jf c. Privies in refpeft of contra8 ; and 
privies on account of fate and control together, 3 
Rep* 23, 123. 4^.123. Latch. 260. 

If a fine be levied, the heirs of him who levied it, ate 
termed privies. If a, lefTor grants his reverfior, the 
grantee and leffee are privies m eflate: And privies in 
contm# extend only to the perfons of the lefTor and leffee; 
and where the leffee affigns all his intereff, here the lef- 
for and leffee remain privy in contract, but not in eflate, 
which is removed by the affignment. 3 Rep. 23. 

Privies in refpe# of eflate and contra# appears, where 
the leffee affigns his intereff, but the contra# between the 
lefTor and leffee as to a#ion of debt continues, the lefTor 
not having accepted of thC affignee. 3 Lev. 29$. But 
where there are privies in contra#, and the privity is al¬ 
tered by affignment of an executor, £3V. before any rent 
due, and after the privity of eflate by the affignment of 
the executor's affignee, nothing remains whereby to 
maintain any aftfon. Latch 260* 

There are likewife privies in deed, or in law ; where 
the deed makes the relation; or the law implies it, in 
cafe of efeheats to the lord, £$V. And only parties and 
privies (hall take advantage of conditions of entry on 
lands, £sfc. 1 Infi. 516. See Black. Com. 2 V. 355. and 
Privity and Privy. 

(Privilegium,) Is defined by Cicero in hh 
oration pro domo fua, to be lex privata hmtni irrqgata* 
It is, fays another. Jus fingulare , whereby § private 
man, or a particular corporation is exempted from the ri¬ 
gor of the Common law. It" is fometimes ufed in law 
for a place which hath feme fpedal immunity. Kitcbin* 

*18. # - •. .V ■ 

Privilege is either perfonal or real: A perfonal privilege 
is, that which is granted to any perfbn* either again# 
or beyond the courfe of the Common law : As for exam¬ 
ple, A member of parliament may not be arrefted, nor 
any of his fervants, during tbi fitting of parliament nor 
fe^ a certain time before and after. A prhviUgt real 
is that whkh is granted to a place, as to the univerfties, 
that none pf either may be called to Wefiminfter Hall, on. 
any contra# made withist their awn precinBs, or profe- 
cuted in Other courts: And one belonging to the courcof 
Chancery cannot be feed in any other cou rt, certain cafes 
excepted; and if he be, he may remove it by writ efprU 
lege, grounded on the ilatutejS £* 3* Cmtll* 

9 B " Privilege 
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Privilege is an exemption from fonie duty, burthen or 
attendance, to which certain perfons are in titled, from a 
fuppofition of law, that the Nations they fill, or the of¬ 
fices they are engaged in, are fuch as require all their 
tare; that therefore without this indulgence it would Hfc 
impracticable to execute fuch offices to that advantage 
which the publick good requires. 4 New Air* 215. 

1. Of privilege in fnits allowed officers and attendants in 
the courts of jufti<e. 

i, Of the privilege of peers and members cf parliament. 

3. Of the proceedings in courts by and againft perfons in- 
titled to privilege of parlia ment . 

I. Of privilege in fuits allowed officers and attendants in 
the courts of juftice. 

The officers, minifters and clerks of the courts in Weft- 
minJler-Hall are allowed particular privileges in refpedt of 
their ncceffary attendance on thofe courts ; they are re¬ 
gularly to fue and be fued in the courts they rifpeftively 
belong to , and cannot, (except in certain cafes,) be im¬ 
pleaded elfewhcre ; which privilege arifes from a fuppo¬ 
fition of law, that the bufinefs of the court or their clients 
caufes would fuffer by their being drawn intp another 
than that in which their perfonal attendance is required. 

2 Injt . 551. 4 Infl . 71. Faugh. 154. Dyer 377. a. 
pi. 30. 

Anderfon Ch. J. of C. B. brought trefpafs by bill for 
breaking his houfe in the city of Worcefter, againft a ci¬ 
tizen of the city ; the mayor and commonalty came and 
Jhewcd a charter granted by Edward VI. and demauded 
conufance of pleas ; but it was refufed, becaufe the pri¬ 
vilege of that court, of which the plaintiff was a chief 
member, is more ancient than the patent; for the jullices 
clerks and attornies ought to be there attending their bu¬ 
finefs, and lhall not be impleaded or compelled to implead 
others elfewhere; and this privilege was given the court 
on the original ereddon of it. 3 Leon. 149. 

An attorney fo long as he remains on record, lhall have 
his privilege ; therefore where it was moved, that J. S . 
fliould put in fpecial bail, being an attorney at large, and 
having difeontinued his pra&icc, the court faid, that at¬ 
tornies at large have the fame privilege with the clerks 
of the courts, and are to appear de die in diem ; and they 
were not fatisfied that he had difeontinued his prattice. 
Bro. tit. Attorney 67. Tit. Bill 24. 1 Font. 1. 

But where J. S. was arrefted in B . R . and after the 
arreft he procured hitnfclf to be made an attorney of C. B. 
and prayed his privilege, it was difallovved, becaufc it ac¬ 
crued pendente life . 2 Roll. Rep* 115- 

In debt again ft the warden of the Fleet , by bill of pri¬ 
vilege, he refufed to appear; the court doubted how they 
could compel him, as they could not forejudge him the 
court, he having an inheritance in his office ; but it be¬ 
ing furmifed that he made a leafe of his office, it was held, 
that he Ihould not have his privilege, for that the leffee, 
and not he, was the officer during the leafe. z Leon. 

173- 

So if the marihal of B . R> grants his place for life ; 
the grantor has no privilege during that time. 1 Vent. 
65. 

A clerk of B. R, was fuqd in an inferior court for a 
debt under five pounds, and had a writ of privilege allow¬ 
ed ; for the ftat. 21 Jac, 1. c. 23. never intended to take 
away the privilege of attornies. Palm.' 403. 

In the court of Execheqoer there are three fors of pri¬ 
vilege : ill. As debtor. 2dly, As accountant . 3dly, A* 
officer . Hard. 365. 

S. was fued in London, which he removed into 2 ?. R. 
and afterwards prayed his privilege of the court of Ex¬ 
chequer ; and on the puifne Baron’s coming into court, 
and bringing the red book of the Exchequer, which 
ihewed that he was an efebeator, and fo an accountant to 
the King, the privilege was allowed. Noy 4a 

If one holds of the Queen as of her manor, he fliall 
not have the privilege of the Exchequer for that caufe ; 
but if the King grants tithes, and thereupon referves a 
rent nomine detinue , and a tenure of him, there he lhall 
have privilege. 2 Leon. 21, 


A latitat being facd out agamft the comsuffioners of 
the Treafury, the puifne Barca of the Exchequer came 
into the court of B. R. and bftught the red book of the 
Exchequer, which is deemed J record in that court; and 
thereby-it appeared, that theftTrcafurcr had privilege of 
being fued only in that court jfland the patent being pro¬ 
duced in court which confmSted defendants, (Ac. and 
granted them the office pf Trcafurcr of England, their 
privilege was allowed without putting them to bring a 
writ of privilege ; the court grounding thcmfelves on the 
record before them. 2 Shorn*. 29 9. 

It hath been held, that the Trcafurcr of the navy is co 
ipfo an accountant; and that an accountant’s privilege 
will hold againft a fpecial privilege in.another court, as 
officey tf the court or other wife ; tho’ it be not alleged, 
that fuch an accountant is entred on his account; for 
that every accountant may be attached by the court to 
make up his account, and mull attend for that purpofe de 
die in diem. Hard. 316. See Moor 753. alnll. 23, 551. 
Bro. Privilege 16. 

In debt in B. R. againft J. S. he pleaded to the jjirf- 
didiion, That none of the privy chamber ought to be fued 
in any other court, without the fpecial licence of the lord 
chamberlain cf the houjhcld , ;:nd that he was one of the 
privy chamber; on demurrer to this plea, the court ovei- 
ruled it with gicat rcfentmtnt, and awarded a Rcfpondeas 
ou/ter , Raym. 34. 1 Keb. 137. 

It was agreed, that the privilege of the court of C. B . 
which Serjeants claimed, extended only to interior courts, 
j not to the,courts in Wejhninfier-hall ; and that lie may be 
fued in any of tiiefe, bccaufc he is not confined to that 
court alone, but may pra&ife in any other court ; but it 
is otherwiie as to attornies or philazcrs, who cannot 
praddfe in their own name in any ether court but fuch as 
they refpe&ively belong to ; that therefore a Serjeant at 
law is to be fued by original, not by bill of privilege. 2 
Lev. 129. 3 Keb. 42. Moor 296. S. C. 

So in action by bill brought in C. B. againft a ferjeant 
at law, he pleaded that he ought to have beenJued by original, 
and not by bill; and on demurrer, the court held, that the 
cafe of a ferjeani and proihonotaiy’* clerk were on tlu: fame 
foot, neither of them being bound to perfonal attendance, 
as prothonotarics and attornies wete; that thcicfore he 
ought to have been fued by origin A, accordingly gave 
judgment for defendant. Trin. 7 Uto. 2. Serjeant Giraleru 
cafe. 

J. S . being arrefted by a writ out of C . B. brought his 
writ of privilege as clerk of the crown office ; but it ap¬ 
pearing that he was only a clerk to a clerk of that office, 
and not an immediate clerk of the office, a fuprrfedeas to the 
writ of privilege was granted on motion ; the court having 
agreed, That he had no more privilege than an attor¬ 
ney’s clerk. 2 Show. 287. 

A Serjeant at law, barrifter, attorney or other privi¬ 
leged perfen, whofe attendance is ncceffary in IFcftminfter- 
hall, may lay his action in Middlefex, the* the cauic of 
addon accrued in another county ; and the court on the 
ufual affidavit will not change tfic venue. Stil. 460. Moor 
64. 2 Show. 242 

But it hath been held, That if a privileged perfon be 
fued, and the addon brought againft him in the right 
county, his privilege will not intitle him to have it tried 
in Middlefex. Carth. 126. 1 Show. 148, 

If an attorney lays his action in London, the court wil^ 
change the venue on the ufual affidavit; for by not lay¬ 
ing it in Middlefex, he feems t regardlefs of his privileges, 
and is to be confidered as a pcrfcn at large. 2 Vent. 4,7, 
Salk, 668. • 

On a motion to difeharge a iule which had been ob¬ 
tained for changing the venue, it appeared, That the 
plaintiff was a barrifter and mailer in Chancery ; and the 
court held that he had privilege, by reafon of his attend¬ 
ance, to lay his addon in Middlefex, therefor? difeharged 
the rule. 2 Raym , 1556. ® 

a,* Of the privilege of peers and members of parliament. 

All peers, without diftindlion are intitlcd to privilege; 
for they arc equally obliged to attend the femee of the 
publick, and are always fuppofed amenable, and to have 

fufficient 
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{“efficient property Manfwcr in fuits brought again ft them, 
and on theft? grouncl are not to be arrcftcd or molefted in 
thtir per funs. This privilege extended formerly to abbots, 
is it does to bifhopi members of the convocation, and 
members of the houff of commons at this day. 4 Inft. 24. 
Stil 232, 253. Dyfr 314. I Mod. 66. Bro. Exig. 3. 
Moor 767. Seoul's Memorials 88, 103. Sir SimonJ)ew's 
Journals 414. Finch 355. Dyer 60. a. in margin. Noy 
102, Moor 78. Stanndf P. C. 38. 

The privilege of paniament according to the law of 
parliament is of a very extenfive nature 3 but all that is 
here intended to be treated of is only the taking notice 
of, and pointing out fuch cafes relative hereto, as are to 
be found in the books of law ; not to determine con¬ 
cerning this privilege as fettled by the rules and orders 
of each houfc, of which they thdmfclves are the foie 
judges, tho* the King's courts incidently take notice there¬ 
of, and me bound to determine in matters of privilege 
when fo direfted by aft of parliament,, Lord Coke fays 
of this law, ah omnibus quterenda eft, a multis igmrata , a 
K ^paucis co*mta. 4 Inft. 15. 13 Co. 63. 4 Inlt. 23, 50, 

363. Prinne’s Aniraad. on 4 I art, 12, Cro. Car. 181, 
604, Lord Raym Hit. See 1 Mod. 66. • 

This privilege extends only to the peers of Great Bri¬ 
tain ; fo that a nobleman of any other country^ or a lord 
of Ireland , hath not any other privileges in this kingdom 
than a common perfon 5 alfo the fon and heir apparent of 
a nobleman is not entitled to the privilege of being tried 
by his peers, which is confined’to fuch perfon as is a lord \ 
of parliament at the time ; but it feems that an infant peer | 
is privileged from arrefts, his perfon being held faered. 1 
Co, Lit. 156. 2 Inft. 48 3 Inft. jo. 

The peers of Scotland had no privilege in this kingdom 
before the union, but now by the 23d article of the union, 
the fixteen defied peers have all the privileges of the peers 
of parliament of Great Britain ; alio all the reft of the 
peers of Scotland have all the privileges of the peerage of 
England, excepting only that of fitting and voting in par¬ 
liament. 9C0. 117. 1 P. Will. 583. 

A pecrefs by birth is intitled to privilege; fo of a 
pcerefs by marriage, and that as well during coverture 
as after ; but as a pcerefs by marriage , is faid to lofe her 
dignity by marrying a commoner, <%. If after fuch mar¬ 
riage Ihc is intitled to any privilege, 2 Inft . 50. Stil. 

* 222, 334, 252. 2 Cha . Ca. 224. Co. lit. 16. 6 Co. 53. 
Dyer 79, 

It was holden by tick, that where a perfon is called by 
writ to the houfe of Peers, he is no peer 'till be fits in 
parliament, the writ giving him no nobility or honour 3 
but that it was the fitting in the houfe of Lords, and affo- 
ciating himfelf with them that ennobled his blood ; that 
therefore, if the King or be dies before a parliament meets, 
the writ is determined, and the party remains a com¬ 
moner ; but he held it otherwife in a creation by letters 
patents , by which the party is immediately noble without 
any other aft or cejemonjk; and tho* the parliament never 
meets, or the King dies, the nobility remains to him 
and his pofterity, according to the limitations in the pa. 
tent. 4 New Abr . 229. 

A member of parliament (hall have privilege of parlia¬ 
ment, not only for his fervants, but for his horfes, ISc. 
or other goods diftrainable. 4 Inft. 24. 

7. S. brought debt againft H who pleaded that he was 
fenant and fervant to Lord Moon, and prayed writ of 
privilege might be allowed? him ; plaintiff demurred 3 it 
was argued, that the m after of the plea was again ft the 
Common ftatute law 3 but per Roll Cn. J. you ought not 
to argue generally again/! the privilege of parliament; 
every court hath its privilege 3 1 conceive a writ of pri¬ 
vilege belongs to a parliament man, fo far as to protect 
his lands ana eftate 3 and you have admitted his privilege 
by your demurrer. Stil. 139. See Latch 150. and the 
S.C. Stil. 167, 223. 1 Jon. 155. 

The warden of the Fleet infilled on a writ of privi¬ 
lege, alledging that he was obliged to attend the houfe of 
Lords $ but it appearing that he was fued on an efcape, 
and the court confidenng the great inconvenience that 
would enfoe, and being Of opinion that it *wat, in their 
diferttion whether they would grant fneh writ or no, on 
a motion they faid he might plead if he would 9 but 
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they would not award fuch writ, or if his privilege was 
infringed, he might complain to the houfe of Lords. 2 
Pent. 154. 

In debt, the defendant pleads he was a Iervant to a 
member of parliament, and ideo caps feu arrefiari non 
debet ; the plaintiff prays judgment, and quia videtur 
fund tale privilegtum quod magnates, t£c. eorum famili¬ 
ar (s capi feu arrefiari non debent ; fed nullum habetur pri - 
vilegium quod non debent implacitari , ides nfondeat oufier. 

1 Mod, 146. 

Defendant after a general imparlance pleaded, That he 
was Iervant to a peer, and ty North Ch. J. it is not re¬ 
ceivable, for it is the privilege of the mafter and not the fer - 
vans 3 but the defendant ought to fue his writ of pri¬ 
vilege, for perhaps Jm mafter will not protect him ; and 
if he will nor, he is then left to anfwer ; like to the cafe 
of a counfcllor, where it is the privilege of the client that 
he fhall not be compelled to difeover the fccrct* of 
his client; but if the client be willing, the court will 
compel the counfelto difeover what he knows 3 North faid, 
as it was a matter of great conference, he would advife 
with the Chancellor and judges, what ufed to be done in 
fuch cafes; afterwards it was moved again, and North 
faid it was moved i n the houfe of Lords, and that they 
had left it to the judges; therefore the plea was rejected. 
Pafeh. 30 Car . 2. in C. B, Lea v. Wheatley . 

By an order of the 24th of January 1696, in the houfe 
of Lords, it was refolved,,That no common attorney or 
folicltor, tho* employed by a peer, Ihould have the privi¬ 
lege of that houfe. 

By an order of the 24th of May 1724, this privilege 
was retrained to menial fervants, and others necejfarily em¬ 
ployed about the eftates of peers. 

By an order of the 22d of January 171^, it was re- 
folvcd, That every peer ihould upon his honour certify 
to the houfe, that the perfons protected were within the 
privilege of the houfe; and ihould by letter acquaint the 
party, arrefting fuch privileged perfon, with the fame. 

An attorney was taken m execution on a ca. fa. but 
upon a letter under the hand and feal of the Lord Say and 
Seal, the ihcriff difeharged him eufteward to his lordfhip; 
a rule was obtained at the iide-bar for the return of the 
writ; and on motion to difeharge this rule, it was urged 
in behalf of the (heriff, that this privilege belonged only 
to the peer, not to the party, and was not returnable to the 
proccfs; that therefore the court ought not to infill upon 
a return, as the Ihenff could not juftify the detention of 
defendant, but under peril of the houfe of peers $ but on 
coniideration of the above-mentioned orders, and on con- 
fidcring the nature of this cafe, that the plaintiff was 
within the ordinary juftice of the court intitled to a re¬ 
turn of his writ; that without fuch return he might be 
debarred from any further execution ; but principally 
from the great inconvemency that might arife by allow ¬ 
ing attornies, who are officers to the courts in which they 
refpe&ively praftife, and therefore amenable to thofc 
courts, this kind of privilege 3 the court gave the plain¬ 
tiff liberty to proceed again!: the IherifF, but gave him 
time to make his return. 4 New Abr . 230. 

In all civil caufes this privilege is regularly to be al¬ 
lowed 3 fo that a peer, or member of the houfe of Com¬ 
mons, is not to be arrefted or molcfted in his perfon or 
eftate. Bro . Exigent . 

But privilege of parliament doth not extend to high 
treafbn, felony, breach of the peace, or furety of the 
^eace. 4 Inft . 25. 

Therefore in an indiftment for treafon or felony, tref- 
pafs n/s & arms, affault or riot, procefs of outlawry fhall 
iffuc againft a peer 3 for the fuit is for the King, and the 
offence is a contempt againft him 3 but in civil aftions 
between party and party, regularly a capias or exigent 
lies not againft a lord of parliament. 2 Hal. Hift . P. C. 
199. 2 HI. P. C. 424. 

BF a peer of parliament be convifted of a diffeifin with 
force, a capias pro fine and exigent fhall iffue; for the 
fine is given by ftatute, in which no perfon is exempted. 
Cro.RUn. 170. See Dyer 314. 

So in debt Oh an obligation againft the Earl of Lin¬ 
coln, Who pleaded non eft fafium, which bring found 
againft him, the judgment was idea capiatur 3 which on 



R I 1 jP R I 

A writ of error brought by him was objected to, in that [the determination of this caufe, to afertain the exafl time 
a capias does not He againft a peer, fed non allocatur; for of privilege that members of tbehuife of Commons were 
by this plea found againft him, a fine is due to the King, intitled to after a diilolution of par lament. Trin. 8 Geo. 
againft whom none ihall have any privilege. Cro . Eliz. 2. in B'. R . Col. Pit* s cafe. Secj!£/r**. Rep. 985. and 
503. Reports in Time of Lord Hardwick* —27. 

An information was exhibited in B. R. againft the Earl ! 

of Devonjhire, for .finking in the King’s palace ; which 3. Of the proceedings in courts by and againf perfons in¬ 
born g in time of parliament, he iniified on his privilege, and titled to privilege of parliament. 
refufed to plead in chief, but put in his plea of privilege, 

to which there was a demurrer, and the plea over-ruled, By 12 fcf 13 W*. 3. cap. 13, fe&. 1. Any per Ion may 
and he was fined 30,000/. Comb. 49. , profecute any fuit againlt any perlbn intitled to privilege 

In the cafe of the feven bilhops it was infilled, that of parliament, at any time immediately after the diflolu- 
peers of the realm could not be committed in the frjl in- tion or prorogation of parliament until a new parliament 
fcance, for a mifdemcanor before judgment; and that Jh all meet, or the fame be rc-affembled, and immediately 
no precedent could be Ihewtd where a peer had been* after any adjournment of both houfes for above fourteen 
brought in by a capias , which is the fir ft procefs for a days until both houfes meet ; and the courts may after 
bare mifdemcanor ; and they put in a plea in writing of fuch diflblution, prorogation or adjournment, proceed to 
their being peers, life, but the plea was rejefted. 3 give judgment, and to make final decrees and fentences; 
Med . 215, any privilege of parliament notwithftanding. 

Peers are punilhablc by attachment for contempts in SeB. 2. Provided, That this ail Ihall not fubjeil the 
many inftanccs ; as for refcuing a perfon arrefeed by perfon of any perfon intitled to privilege of parliament, 
due courfe of law; for proceeding in a caufe againft to be arrefted during time of privilege; nevertheless if 
the King's writ of prohibition ; for difeharging other any perfon have caufe of attion againft any peer, fuch 
writs, wherein the King’s prerogative, or the liberty perfon after diflblution, prorogation or adjournment, or 
of the fubjc& are nearly concerned ; and for other before any feflions of parliament, may have fuch procefs 
contempts which are of an enormous nature. 2 Hawk, againft fuch peer, as he might have had out of time of 
P. (., 152. privilege ; and if any perfon have caufe of adion againft 

If a peer be returned on a jury, on his bringing a writ any perfon intitled to privilege of parliament, after any 
of privilege he may be difeharged ; alfo it feems the bet- [ diflblution,. prorogation or fuch adjournment, bfc. fuch 

* perfon may profecute fuch perfon intitled to privilege, by 
fftramons and diftrefs infinite, or by original bill and fum- 
ntons, attachment and diftrefs infinite, which the courts 
are impowered to iflue, until they enter a common ap¬ 
pearance, or file common bail; and any perfon having 
caufe of fuit may in the times aforefaid exhibit any bill or 
complaint againft any perfon intitled to privilege, in the 
Chancery, Exchequer or Dutchy court, and proceed thera^^ 
on by letter or fubpeena as uiual; and on leaving a copy 
of the bill with defendant, or at his laft place of abode, 
may proceed thereon ; and for want of an appearance or 
anfwer, or for non-performance of any order or decree, 
may fequefltr the eftate of the party, as is ufed where the 
defendant is a peer, but ihall not arrefi the body of any 
privileged perfon, during the continuance of privilege of 
parliament. 

SeB. 3. Where any plaintiff by reafon of privilege of 
parliament be flayed from profecuting any fuit commen¬ 
ced, fuch plaintiff ihall not be barred by any ftatute of li¬ 
mitation, or nonfuited, difmifled, or his fuit difeontinued 
for want of profecution, but ihall on the rifixig of the par¬ 
liament be at liberty to proceed. 

SeB. 4. No fuit or proceeding againfl the King's ori¬ 
ginal and immediate debtor, for the recovery oi any debt 
originally and immediately due to liis Majefly, or againfl 
any perfon liable to render an account to his Majefly for 
any part of his revenues, or other original or immediate 
duty, or the execution of any fuch procefe, ihall beimpeach- 
belonging to peers : 1. They are intitled to a letter mif- ed or delayed by privilege of parliament; yet fo that the 
five. 2. They have a knight to try an iflue which con- perfon of fuch debtor or accountant, being a peer, ihall 
cerns them. 3. They are not to be arrefted for any per- not be liable to be arrefted, or being a member of the houfe 
fonal afilion. 4. They are v exempted from ferving on of Commons, ihall not, during the continuance of pri- 
juries. 5. To have no day of grace againft them. 6. vilege, be arrefted by any fuch proceeding. See flat, a 
Upon the trial of a peer for treafon or felony, they try & 3 Ann. c. 18. 11 Geo. 2. e. 24. 

him on their honour only not on oath. 7. When they SeB. 5. This a ft ihall not give any jurifdifilion to any 
pafs thro* any of the King's forefts to attend the Xing, on court to hold plea of any rcaL or mixed a£lion in other 
blowing a horn they may have a buck or doe, as the ieafoq manner than fuch court might have done before, 
of the year is. 8. They have power in their houfe to A great improvement hath been made on this law, by 
xeverfe judgments given in the King's Bench. 9. They the Stat. 10 Geo. 3. c. 50. whueby liberty is given to 
have the benefit of clergy, tho'they cannot read. 10. proceed againfl perfons intitled to privilege during the 
They are not liable to find carriages for the King when fitting of parliament. See the flatute, and tit. Paris a- 
he removes from one place to another. Jink. 107. ment, and Peers. 

In the cafe of Colonel Pit, (he parliament was pro- A peer is to put in his anfwer to a bill in cquiiy, on his 
rogued the i6tb of April 1734, diflolved the 17th, and honour only, not on oath; biu when he is examined as a 
the new writs bore tefte the 18th following, and Pit, witnefs, be mull be fworn. 

who was a member of that parliament, was arrefted on Alfo if a peer is by order of court to be examined on' 
the 20th ; one of the qucltions in this cafe was, Whe- interrogatories, as to make an affidavit, the fafrie mult be 
tber the arrHit was within the time of privilege l And. it on oath. Salk. 513. & vid- Pmed. Chan, 02 , 
was determined that it was, altho' defendant had lived Lord Stour/on brought a bill againft Sir Thomas Meets , 
for two years before no farther diftant from London than to compel him to a ipecifick performance of articles for 
1 . ».,Hi.crfmiib ; but the court did not think it neceflary, in purchafing Lord Stourtcn'i eftate. Sir Thomas in his de- 
* 2 fence 


ter opinion, that without iuch writ he may either chal¬ 
lenge himfelf, or be challenged by the party. Dyer 
314. Moor 767. 9 Co. 49. Co* Lit. 157. I Jon. 

, 53 * , , 

Alfo in the cafe of Sir Edward Bainton, who being 
returned on a jury, the court would not force him to 
be fworn againft his will, he being a parliament man, 
and the parliament then fitting. Pafch. 27 Car . 2. in 
B. R . 

A day of grace ihall, not be given againft a lord of par¬ 
liament ; for he is prefumed to be attendant on the fervice 
of the publick, 9 Co. 49. a. 

So if a peer be made fteward of a bafe court, or ranger 
of a foreft, he may from the dignity of his perfon, and the 
prefumption that he is engaged in the more weighty af¬ 
fairs of the Commonwealth, exercife thefe offices by de¬ 
puty ; tho' there are no words for this purpofe in his crea¬ 
tion. 9 Co. 49. a: ^ 

So if a licence be granted to a peer to hunt in a chafe or 
foreft, he may take fuch a number of attendants with him 
as are fuitable to his dignity. 9 Co. 49. b . 

A peer or lord of parliament cannot be an approver ; 
for it is againft Magna Charta for him to pray a coroner, 
3 lnft . 129. 

If a peer bring an appeal, defendant ihall not be ad¬ 
mitted to wage battle, by reafon of the dignity of his per¬ 
fon. 2 Hawk. P. C. 427. 

In Jenkins the following privileges are laid down as 
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fence infilled, that Jhere were defers in Lord St curt on's 
title to the eftate; and it being ordered that Lord Stourton 
jhoiild be examined ml interrogatories touching his title ; it 
was objected, that JLnrd Stourton being a peer ought to 
anfwer on honour onty $ but it was ruled by Lord Nar - 
court, that tho* privilege did a allow a peer to put in his 
anfwer on honour only, yet this was retrained to a* an- 
J<wer\ and as to all affidavits, or where a peer is examined 
as a witnefs, Jhe muft be*on oath; and that this examina¬ 
tion on interrogatories, being in a caufe wherein his Lord- 
fhip was plaintiff, to force the execution of an agree¬ 
ment, as hit Lordjhip would have equity* fo he Jhouta do 
equity* jmd allow the other fide the benefit of a difeovery, 
and that in a legal manner; and accordingly ordered Lord 
Stourton to put in his examination on oath, i P. Will. 

4 |t hath been held, that in an aftion founded on the 12 
W. 3. defendant ihould have an imparlance; and that the 
practice is to file a bill in nature of afpecial capiat again ft 
defendant, and then to fummon him; and if he appears 
on fuch fummons, plaintiff may declare againft him, as 
in enftodia martfcalll Hill, 10 Geo. I. in B. R. Wadf* 
worth v. H&ndifide. 

Peers are intitled to a letter miffive* which method was 
introduced on a preemption that peers would pay obedi- 
ence to the Chancellor's letter; and is founded on that 
refpedt which is due to the peerage. Jenk. 107. 

If the Lord doth not appear on the letter, a fubpoena on 
motion, is awarded againft him ; becaufe no fubfequent 
procefs can be awarded but on a contempt to the Great 
Seal, and the Chancellor’s letter is only ex gratia\ 

If on the fervice of the fubpoena, the peer doth not ap¬ 
pear, or if he appears, and does not put in his anfwer, no 
attachment can be awarded againft him, becaufe hisperfon 
cannot be imprifontd ; but the proceedings muft be by fe- 
queftration, unlefa caufe, fefr.Tuid this if regularly made out, 
on affidavit made of-the iervice of the letter and fubpoena* 
tho* fometimes it is moved for without, fince the peer 
may (hew want of fervice at the day affigned to (hew caufe 
why the fequeftration Ihould not iffue; and this order for 
a fequeftration is never made abfolute without an affidavit 
of the fervice of the order to (hew caufe, and a certificate 
of no caufe (hew*.. 2 Vedt. 342. 

A bill being filed againft a peer or peerefs, the firft ap¬ 
plication is for the Chancellor’s letter returnable in term 
time; or it may be immediate* if the peer lives*in town 5 
but in this cafe there muft be an affidavit, that the origi¬ 
nal letter is left with the peer at his houfe, with a copy of 
the petition as anfwered; and therewith alfo is left an 
office copy of the bill figned by the fix clerk; for if the 
bill is not figned, the fervice is irregular. 4 New Abr. 
23ft. 

This letter is only a rnmpMmmi* and no procefs to found 
proceedings on ; fo that the peer may appear or not, as 
he pleafes; if he fails, a fubpoena Iflues againft him, and 
his time for appearing ana anfwering being out, an at¬ 
tachment muft be actually fealed and entred againft him; 
tho’ never executed, to ground a fequeftration. It is a 
motion of courfe for a fequeftration on an attachment for 
want of an anfwer . 4. New Abr. 238. 

The peer muft be perfonallj ferved with this order, and 
hf hath eight days to (hew caufe after perfonal fervice of 
the order; if no caufe* the order is abfolutt ; but if the fe¬ 
queftration is for want of arf appearance, and he appears, 
the plaintiff mttft run the mne race over again for want of 
an anfwer, and the peer jmuft pray time to anfwer, as 
fuitors do. 4 New Abr. 238. 

The fame proceeding is againft a member of the houfe of 
Commons; there th* party proceeds by way of fequeftra¬ 
tion, only with this difference, that iuftead of a letter, 
there always a fubpoena fued out. lb . 

A fequeftration was granted, unleft caufe, againft 
Lord Clifford for want of an anfwer; he afterwards put 
in anfwer, which being reported inefficient, it was moved 
for a fequeftration ablmutefy, an infuffitieut anfwer being 
as no anfwer & but'the court thought it a hardfiup in the 
cafe of a peer or member of the Houfe ^Commons, that 
a fequeftration? which in fome refpe&s is in nature of an 
execution, ihould be the firft procefs againft them $ there¬ 
fore allowed, that in cafe of an anfwer which is reported 
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infufficient, the plaintiff is to move again de novo* for a 
fequeftration nifi. uP. Will 385. 

It wm moved for a fequeftration nifi* for want of an 
anfwer, againft a menial fervant of a peer, as the firft 
procefs for contempt, in the feme manner as in the cafe of 
the peer himfelf; and tho* the motion was granted by the 
Matter of the Rolls, yet the Regifter refuted to draw it 
up as thinking it againft the courfe of the court; which 
being moved again before the Chancellor, his Lordfiiip, 
on reading the Seat. \z W. 3. likewife granted the mo¬ 
tion, it appearing to be both within the meaning and words 
of the ftatute; and if it were not fo, as it was plain no 
attachment would lie againft their perfons, consequently 
there would be no remedy againft them, and they would 
have a greater privilege than their Lord, if the procefs 
againft fuch menial fervant were to be a fubpoena . 1 P. 

Will. 535. * 

For more learning on this fubjeB, fee 17 Vin. Abr. and 
4 New Abr. ///. Privilege. See alfo tit. Parliament, and 
Peers; and Black. Com. 1 V. 163, 166, 272, 3 V. 289. 

^ibtlcgcO fMaccn, Formerly one of the greateft 00- 
ftructions to publick justice, both of the civil and crimi¬ 
nal kind, was the multitude of pretended privileged places* 
where indigent perfons aifembled together to (heTter them- 
feives from juftice, (cfpccially in London and Southwark) 
under the pretext of their having been antient palaces of 
the crown, or the like: All of which fa actuaries for ini¬ 
quity are now demoliihed, and the oppofing of any pro¬ 
cefs therein is made highly penal. Black . Com . 4 K 
129. 

A perfon was arrefted in the 'temple* and on motion to 
fet it afide, it was infifted for him, that the Tempi* is pri¬ 
vileged from arrefts by the King’s grant; for which the 
authority of Stow's Chronicle ana Dugdale were alledged: 
But by Holt, If the King hath made any fuch grant to 
that fociety, 'tie void in law* they having no court of juf¬ 
tice within themfelves: Tis true, the Temple is extraparo - 
chial* and not within any pariftj, nor in the city, fo as to 
come within the cuftoms of the city, but 'tis within the 
county of tho city ; and White Friars is within the juris¬ 
diction of the city : Yet the court inclined not to counte¬ 
nance arrefts in the Temple* efpecially in term time $ tho* 
they would not fet afide this arreft; fo defendant was held 
to fpccial bail. 

By 8 & 9 W* 3. c , 26. for preventing the many ill 
jpra&iflb ofed in privileged places to defraud perfons of 
their debts ; the pretended privileges of White Friars, the 
Savoy, Salisbury-Court, Ram-Alley* Mitre Court* Fuller's 
Rents* Baldwin's Gardens , Montague Clofe, the Minoru*, 
Mint, Clink , or Deadman's Place are taken away* And 
the (heriffs of London or their officers are enabled to take 
th tpoffe comitatus* and fuch other power as (hall be requi¬ 
site, and enter fuch privileged places to make any arreft 
on legal procefs, and in cafe of refufei to break open 
doors. 

The Stat. 9 Geo. 1. c. 28. enafts, That if any perfon 
within Suffolk Place, or the Mint, or the pretended limits 
thereof, wtlfufty obftruft perfons in executing any writ, iSc. 
or abufe any perfon executing the feme, whereby he re- 
ceive damage or bodily hurt, the perfon offending (hall 
be tranfported. And on complaint to three juftices, life. 
by any perfon who (hall have a debt owing from any one 
who refidcs in the Mint, having a legal procefs taken out 
for recovery thereof, if the debt be above 50 /. on oath 
thereof the juftices are impowered to iffpe their warrant 
to the (heriff of Surrey* to raife the pqffe* and to enter the 
pretended privileged place, and arreft the party, Isfc. 

See the feveral ftatutes of 8 1 st 9 W. 3. 27. / 15. 

9 Geo . 1. c. 28. 11 Geo. 1. c. 2a. 

flfffeftf, {Privitas) Private Familiarity, friend (hip, in¬ 
ward relation: If there be lord and tenant, and the te- 
*nagt holds of the ford by certain Cervices, there is a privity 
beftveen them in, refpett of the tenure. Cowell 
There arc three forts of privities, viz. Privity in eftate, 
in blood and inlaw. 

Privies in blood m intended of privies in blood inhe¬ 
ritable* and this is in three manners, vie s, inheritable as . 
Antral host* or as /pedal heir, or as general and fpecial 
heir.#Privies in eftate are as joint tenants, baron and 
feme, donor and donee, lefibr and lefiee, life. Privies in 
9 C • law 
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}*i\v arc*, when the law without blood or privity of eft ate 
cafrs the land on one, or makes his entry lawful, ax lord 
by efeheat, lord who enters for mortmain, lord oi villain, 
t$r. 8 Rep. ^2. b. Jo. 32. 

There are three other forts of privities, viz. in re'.pcft 
of eftate only, contract only, eftate and contract toge¬ 
ther. 

Privity of eftate is, as if the lefTor grants over his 
reverfion, (or if the reverfion efchcat.) Now between 
the grantee (or the lord by efchcat) and ihc lefiee, there 
is privity in eftate only. So between the lcifor and a(- 
fignee of Jelfcc ; for no toniradl was made between them. 

Privity of contract only, is perjotml privity, a-.J ex¬ 
tends only to the p^rfun of the leJJ'or , and to the prrjon 
of the Iffa'; as in the principal calc when the leflee al- 
ftgncd over his interck, notwithftan.ing his aflignmeut 
the privity of the contract remained between them, tho* 
privity of the eftate he removed by the ad of the hlii-c 
him/Llf; ami the rer.ton of this is, lft, Becaufe the leuee 
Jiimfelf fJiak not pruent by his own ad fueh remedy 
which the leifor had again!: him by his own con:tud, 
but when the leffbr granted over his reverhon, there, 
again ft his own grant, he cannot have remedy, bee*ul»: 
he ha* granted the rover lion to the other, to which the 
rent is incident. 2tlly, 'I 1 he leftbe may grant the team 
to a poor man, who lh.dl not be al!c to manmc the 
land, and who will by indigence, or for malice, peutiit 
it to lie frtTu, arid then the leflEr Hull be without iemc- 
dy, either l»v uiftrefi, or by a&ion of debt, which (hall 
be inconvenient, and will concern in effect every man, 
(brcaulc* for the mod part every man E a jehbr, or <1 lef- 
fc.*;) and for tliofe two reafons all the cafes or entry by 
tort, eviction, fuipenlion and apportion'- ent of theorem 
are .mfwcred ; for in fuch cafes it is either the act of the 
le/lor himfeJf, or the act of a ilranger, and in none of the 
calcs, the foie adl of the leftee himfelf Avail prevent the 
lcifor of his remedy, and will introduce fuch inconve¬ 
nience as lias been laid. 

Privity of contrail and eftate together, i:> between the 
leftor and leftee himftlf. 3 Rep. 23. 

(derived from the French prive, familiar is) 
Si^nitus him who is partaker, or hath an iuiercft in any 
aiiion or tiling ; as privies of blood, ( Old A at. Brev. 
117) aie thofe who are linked in confanguinity; every 
heir in tail is privy to recover the laud intmlcd. £/. jbl. 
147. No privity was between me and the tenant. Lit - 
t lei on 106. 

If I deliver goods to a man, to be carried to fuch a 
place, and he, after he hath brought them thither, Ileal 
them, kis felony; becaufe the privity of delivery is de¬ 
termined as foon as thev are brought thither. 6 'taundf. 
PL Cor. lib. 1. cap. 15. 25. Merchants privy are oppoliie 
to merchant franger4 . 2 Ed. 3. 9 & 14. 

The author of ti*c New Terms of the Law mnketh many 
forts of privies, -t % privies in eftate, privies in deed, pri¬ 
vies in law , privies in right, and privies in blood. See 
Perkins 831, 832, 833. and Go. 1 . 3. fol. 23. and lib . 4. 
123, 124. mentions tour kinds of privies, viz. Privies in 
blood, a> the heir to his father $ privies in reprefentation, 
as executors, or ad mini lira tors to the deccafed; privies in 
ejlate, as he in the reverfion, and he in the remainder, 
when land is given to one for life, to another in fee, for 
that their chares are created both at one time: T^e fourth 
is privy in tenure, as the • lord by efeheat, that Js, who** 
the land cfcheatrth to the lord for want of heirs f Cowell. 

Privies inheritable, as heir general, lliall take benefit 
of the infancy, as if infant tenant in fcc-fimple mokes 
feoffment, and dies, his heir lhall enter. The fame law 
of him who is heir general and fpecial, *md alfo of him 
that is heir fpcciui, and not general. But privies in ef¬ 
tate (unliTs in fome fpccial cafes) fhall not take advan¬ 
tage of the infancy of the other. 8 Rep, 42, 43. See 

Privies and Privity. 

A furreftdcjr by an ideot of an eftate for life to deftroy a 
contingent remainder is void ah initio , therefore any per* 
fon may take advantage of it, as well privy in ettne as 
heir at law. But a feoffment in livery made propriis ma - 
nihus of the ideot, not being merely void, makes ^ dif¬ 
ference. Carth . 436. 
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^(btlcgfum Clcrtcalf, Or in common fpeech the be* 
nejit ef clergy. See Black. Com. 4 If, 358, fe'e. 
^iviUgiUin Property propter, jtSec w. z f\ 394. 

COUllCfl, (Conf.lium RegiildPrivatum Cvtfiltum) 
Is a moii honourable aflcmbly of tne King and Privy Con*t~ 
fellors in the King’s court or palace, for maiteis oi hate. 
4 hnft. 5 3. 

The King fits himfelf in council, and appoints Privy 
CounL'iiors without patent or grant, by putting them on 
the lift, and on their removal linking thirn our, which 
he may do us he pleafes: They take an oath to ice King, 
jtJhiy to advii'c him, to keep ftciecy, b'c. Their number 
at ti*tr iirft inllftution was twelve; Lut at this innfc is 
without limitation, at the King’* will. 

N :::t to ini- Lord Pttj dent of the C'.u. 1 ;. > !- r r Privy 
Sad lu> in OouncJ, the Stuttersa j a.ij many 

other and Guitiemen : And in all debates or the 

C'luncl, ihc lovvcll lieliwis hi^ opinion hill, and the 
K'ii<, declares his judgment Jail; and the.eby uie matter 
cf it b lie h detenniued. 4 Inf, 33, 

1 ir. cuuioicnt with fafety xoi a Privy Ccunflhr to give 
the King counl- 1 when demanded ; end the beit counul is 
cw r p-i.n to a Jbinte, when the quedion is lo etealy 
pnpounufd, Uounfelior camuit difeern which v/.y 

the KIii'.j .eelinC i; icfoiation Ihould never nrc- 

tede dchGuai’r u, nor tx/cutiou go before refolution.; and 
when on del)., \ jr-on, any matter is weii re- 

folvi*<! by the v.'- a wi.angc of it ou ibme pritatc iu- 

E ntliher fn!c nor Icnourable, 4 hf. 

Tl-c* Cuurt cf Pi ivy Council E of great antiquity : The 
gnveinment in lingUtnd was originally by the King ani 
privy Council; 1 ho' <.t prelent the King and Privy Coun¬ 
cil only intermeddle in matters of complaint on fudden emer¬ 
gencies ; their con hunt bufmcE being to comult for the 
publick good in affairs of flat#. .5 J- 

The Lord.> and Commons aflcmblvu in Parliament have 
often tmsiimittcd matters of high concern to theKiing and 
Pi ivy Council: And ads of the Privy Council, whether 
orders or proclamations, weie or great authority ; and 
lien. 8. procured an a t\ of parliament to be made, thet 
with the advice of his Privy Council, he might let forth 
proclamations, v.hich fsould have the force of adis of par¬ 
liament ; but that ilatute was iepcaled in the u-igu of 
Ed. 6. 

Tho* afts of the Privy Council ftill continued of great 
authority until the reigns of Charles theFiril and Second ; 
And by thefe were controvcrfics fometimes dctcrmiucil 
touching lands and rights, as well as the fufpeniion of 
penal laws, i$c. But this fee rued to be contrary to the 
25 Ed, 3. cap. 4. 

And by 16 Car. 1. cap. 10. it is declared, that neither 
the King, mr the Privy Council, have authority by peti¬ 
tion, ck. tv determine or difpofe oflands, t$c. of any 
fubjeft. t 

'Fhe King, with advice of his Council, publifhes pro¬ 
clamations binding to the Jubjedi ; but they arc, to be con- 
fonant to, and in execution of the laws of the land. 

It is in the pow er of the Privy Council to inquire into 
crimes againft government; they may commit perfons for 
treafon, and other offences againft the Irate, in order for 
their trial in other courts; and any of the Privy Council 
may lawfully do it. J 

But they take cognizance* of no private matters that 
may be determir^d in-other courts; yet the kingdom of 
Ireland and the Plantations are in many refpe&s fubje& to 
the ccnmml, and under the dfrc&ion of the Privy Coun¬ 
cil ; and law controverfies amon& the fubjefts of Jerfey 
and Cuem/ej, Ac. determined by the Privy Council. 

3 Inf. 182. 4 Inf. 53, Wood's hf, 45S., 

By 33 Ilm, 8. cap. 23. Perfons examined by the Privy 
Council, on treafons, &e. done within or without the 
realm, may be tried before commiffioners of Oyer and Ter¬ 
miner, appointed by the King in any county of England 2 
This ftatute, as far as it relates to treafon committed with¬ 
in the kingdom, is repealed by 1 1 $ 2 P. & EL cap . 10 
If a perfon be killed beyond fea, out of the .realm, the 
faft may be examined by the Privy Council, and the of-' 
fender tried according to the aforefaid ftatute. 
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Confpinrcy by the KSng*s fervants, againfc the life of 
a Privy Counsellor, be. is felony. 3 Hen. 7, cap. 14. 
And pcrfons uttem 1 tivgf to kill or unlawfully ajfauit any 
Privy Counfellor, wheil in the execution of hit office, arc 
guilty of felony without benefit of clergy, by the 9 Ann. 
tap. »6. And antiently if one did ftrike another in 
the houfr of a Privy Counfellor, or in his prefence, the 
party allending was to be fined. 4 lnfi. 53. 

‘No perfon born out of the King’s dominions, except of 
Englijh parents, lhall be of the Privy Council. 12 IV. 3, 

f. 2. ^ 

There is to be but one Privy Council in Great Britain : 
And*th& Privy Council is not diffolved by death of the 
King; but continue for fix months, (Ac. (sAnn.c j, 7. 
Vide the Stat. 3 H. 7. c. 14. Alfo 9 Ann. c. 16, and 1 
Hawk. P. C. c. 47. ftB. 25. c. 18. fil. 8. z Hawk 
jP. C. c . 16. fed. 4. c. 15. fed. 66 to 72. And feej Black, 
Com . I 229, Cu 

t>p £)eai, (Privatum Sigillum) Is a feat which the 
King uleth to fuch grants or things, as pafs the Gre.t* 
Seal, z Inf. 554. 

Pirft, they pafs the Privy Signet, then the Privy Seal, 
and hfily, the Great Seal of England ; and the clerks of 
the Privy Signet office write out fuch grants, patents, be. 
as pafs the Sign Marrtal, which being tranferibed and 
foiled with fhc hgnet, is a warrant ft) the Privy Seal, as 
the Privy Seal is a warrant to the Great Seal. Wood's Inf 

^llow the King’s grants, writings, an J leafes fha 11 paf> 
the Priv'y S'gnet, Privy Seal, and Great Seal; and the 1 
duties of the clerks of ill-' Pj ivy Signet, and Privy Seal, 
and what fees (hall be paid them and many articles 
concerning palling the King’s grants, be. are mentioned 
in the futute 27 LI. 8. cap. 11, 

No protection can b? granted under the Privy Seal, 
but under the Great : But a wutrant of the King un¬ 
der the Privy Seal tojfftw money out of his coffers, it fuf- 
ficient; tho* not under the Privy Signet, 2 lnfi. 955, 

2 Rep. 17. 2 Roll. Air. 183. And the Privy Seal is 
fometimes ufed in things of lefs confoqueitce, that, never 
pafs the Great Seal j as to difeharge a recoguifance, debt, 
be. But no writ fliall pafs under the Privy Seal, which 
touch the Common law. z Jnfi. 555. And matters of 
t]»e Privy Seal are not iffuable, or returnable in any court, 
13 c. 3 Keif. Abr. z 11. See Keeper of the Privy Seal, and 
Slack, tom. zP. 347. 

See Privateer , and Table to the Statutes. 

3 li:rDi(t. See Per did, and Black, Com. 3 P. 

Is a prepofition, fignifying for, or in refpeft of a 
thing; as pro tonfilio, b r. And in law, pro in the grant 
of an annuity pro confilto, Ihewing the caufe of the grant 
amounts to a condition : But in a feoffment, or leale for 
life, be. it is the coufideration, and doth not amount to a 
condition; and tjie reaf$m of the difference is, becauie 
the fate of the land by the feoffment is executed, and the grant 
of the annuity it executory. Piowd. 412. Wood's lnfi. 

231* 

In the laws of Canutus , was ufed for to claim 
a thing as a man’s own. Leg. Cawut. cup. 44, 

Rotate 6( £cftament0, (Probatio Tefiament or urn) Is 
^the exhibiting and proving wills and teffaments before 
the ccdefiaftical judge, delegated by the biihop, who is 
ordinary off the place wheie the party dies: And if all the 
deceafed’s goods, chattel! and debts owing to him, were 
in the fame diocefe, then the biihop 8f the dioceie, be. 
hath the probate of th^teftamenc; but if the goods and 
chattels were difpejfed in divers diocefes, fo that there 
were any thing out cf the diocefe where the party lived, 
to make what is called bona not Mia, then the archbifliop 
of Canterbury or Tork\ is the ordinary to make probate by 
his prerogative. Mount. 

The probate of a wiil is u fit ally made In the fpiritual 
court, and is done by granting letters teftamentary to an 
executor under fcalof the court, by which the executor is 
enabled to bring any action, be. And if fuch letters 
teftamentary are granted to the party who exhibits 
the will, merely on his oath* by fwe&ring that he be- 
Iteveih it to be the laft Will of the deccafed; this is 
proving it in common form , and fuch a probate may 
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be controverted at any time: But if the executor, befides 
ms own oath, produces witneffes to prove it to be the. laft 
will of the deccafed, and this, in the prefence of the parties 
who claim any inienfi , or in their ablencc, if fummonjed 
ana do not appear; this is termed a probate per tefies , 
which cannot be queitioned after thirty years. 2 Keif 
Abr. 1301. 

On an iffur whether the deccafed made an executor or 
no, the* probate of the will was adjudged good proof, 2 
LtlLAbr. 375. And where the probate of a will is pro¬ 
duced in evidence at a trial, defendant cannot fny that the 
will was forged, or that the teftator was non compos mentis » • 
becaufe it is direttly again ft the leal of the ordinary, in a 
matter where he had a proper jurifdiftion ; but defendant 
may give in evidence that the leal itfelf was forgt l, or that 
;ht: teftator had bona not ah; li a, or he may be ulitvcd on 
appeal. 1 Lev. 235, Raym. 405. I Strange 481. 

As the judge of the Spiritual Court <?«/y detemiue 
tin*, validity of wills for things pirfonal ; therefore the 
proimif of fuch a will is undeniable evidence to a jury, and 
may not bs comrovcitcd at Common law. 1 id. Raym. 
262. 

A pnhatr, according to Holt, is evidence of a will only 
as to chattels: But if a will of lands be loll, it (hall be 
allowed for fuch a will concerning lands, lbul. 731, 
73 v 

W hen probate is to be granted cf a will, wherein a le¬ 
gacy is interlined in a different hand, ami fuppoffd to be 
forged, the executor has no remedy out in the Spiritual 
Court; where the will ought to be p.ovtd, with afpecial 
refervuticn as to that cVufe. ■ 1 Petr Will. 3S8. 

^ Notwithltanding appeal from a will, a pertbn is com¬ 
plete executor by tue probate; the’ the probate may be 
traverfed, if an executor plaintiff do not tii-cude with a 
profert hie in curia , or defendant may demand oyer of the 
will. $Bulfi,yt. 

An executor being made by the aft of the party de- 
[ cealcd, the law intirlcs him :o the probate of the will; 
and t,he probate cannot be revoked or aliened, which would 
in efi-ett maxe a new will; yet it mat he JiJpended by an 
appeal; Bui if adminii!ration be granted to one, this is by 
aft of the court; and if he afterwards become bankrupt, 
be. the adimniitratiun may be repealed, j Rdl. Rep. 
zz 6 . Show. 293. 1 Salk. 36. 2 Nelf Abr. 1302. 

By 21 Hen. 8. c. 5. it is ordained, that cu probate of 
wili;., be. Cd. and no more Hull be taken by the Kegifter, 

| where the goods of the deccafed do not exceed five pounds 
i value ; and when the goods are above the value cf 5 /. 

| and under 40/. the fee to the Judgeihall be 2,1. Od. and 
J to the Kegilier is. and if the goods exceed 40/, in value, 
the Judge's fee is zs. 6 d. and to the Regifter zs. 6 d. but 
tbb he may rrfnfe , and take a penny for 1 very ten lint > of the 
wiil, b c. And if the officer takes mo..'' ilun Jus due fees, 
he fit all forfeit io/. to be divided between .he King and 
tiie party grieved. 

Bui it hath been held on tlris fnuutc, that a trrnfcript 
of the will muff be brought to the Regifter ready 'rgroffed, 
and witii wax to be fealed, fo that the Regiffer, be. may 
have nothing to do but to annex the probate to it; and 
then no fee fhall be taken for fuch tranfeript. 4 lnfi . 
336. Co. Eni. 166, • 

The power of granting probates and adminiftrarions of 
the goods of perfons dying, for wages or work done in the 
King’s docks and yards, Shall be in the ordinary of the 
dioccfc where the perfon diethy or in him to whom power 
is given by- fuch ordinary, exdufive of the prerogative 
court, be* Stat. 4^5 Attn. c. 16, See Executor, Re. 
and Black. Com. 2 P. 508, 

An acculcr, or approver, or one who un¬ 
dertakes to prove a crime charged upon another. 

The word was firitlly meant or an accomrha in felony, 
who tofave himfelf confeifed the hi cl, and .iccuffd any 
fl^her principal or acceffary, againft whom he was bound 
to make good the charge by due!, or trial by the country, 
and then was pardoned life *l<i members, bur yet to fuf- 

fer tranfporcaliom- ~~Cum proimter f erf unit quod pro - 

mi fit, tenetur ti convent Io, frilhet ut vitam hMat b mem¬ 
bra, Std in regno remanet r deber, (tiamfi velit plegias 
invenire, Brafton. hid. Fieta, hb. z. cap. 52. fed. 42, 

4 * 

l&cce&cn&o. 
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fhzoccbcilto, Is a writ which licfe where an a^U.QD is ‘power may be reftored by a wrif of procedendo. Regjfl, 
removed from an inferior to a fuperiot court, as the * IJS4. 12 AJT* 21. H. P. C. 162. See Black* Cum. 
Chancery, Kings Bench, or Common Pdcas, by habeas corpus, ; 3 V. 109. 

certiorari, or writ of privilege ; to fend down the caqfp to j f 9 ) 0 Ceffe[, (Procejjks a procedendo ah initio ufqmadfinm) 
the court from whence removed, to proceed on it, it Is fo called, becaule it proceeds 4) goes out, upon former 
not appearing to the higher court that the fuggeftion i$ matter, either original or judicial ; and hath two fignifi- m 
fufiicKUtly proved. F. N. B. 153* 4$ Rep. 63. 21 cations; Firft, it is largely taken for all the proceedings in ' 

Joe. 1. cap . 23. any aftion, real or perfonal, civil or criminal, from the 

And if the party who fue$ out a habeas corpus, or cer- beginning to the end; Secondly, We call that the prm/s 
tiorari , doth not put in good bail, in time, (where good by which a man is called into any* temporal courti becaufe 
bail is required) then there goes this writ to the inferior it» the beginning or principal part thereof, by which the 
court to proceed non obflanu the habeas corpus, {Ac. reft is directed; or if taken ftrittly, it is she proceeding, 

2 LilL Abr. 376. after the original, before judgment, Britton 138. L am b, 

If a certiorari or habeas corpus, to remove a caufe, be lib. 4. Crompt. 133. & Rep. 157. > * 

returned before a judge, the judge will give a rule there- Procefs is general or /fecial ; and fpedal proctft is that 
on to put in good bail, by fueh a day, which if defendant which is efpecially appointed for any offence, \Ac. by lla- 
on ferving his attorney with a copy of the rule, doth not tute; And there is great diverfity 0 i procefs. F. N. B. 
do, then the judge will fign a warrant for a procedendo , to Procefs to call perfons into court, {Ac. mufi be in the 
remove the caufe where the action, was firft laid : Alfo if name of the King; and if it iffue from the court of King’s 
bail be put in at the time, and do not prove good, the Bench, it ought to be under the^fr of the Chief Juftice, 
judge wilhgrant a rule for better bail to be. put in by fuch or of the feniftr Judge of the court, if there be no Chief 
a day, or elfe to juiiify the bail already put in ; which if Juftice; and if it iflueth from any other court, it is to bp 
defendant doth not do, the judge will then lilcewife grant under the tefie of the* firft in commiffion, {Ac. Dali. cb. 
a warrant for a procedendo. zLill, 377. 132. Finch 436. Cro. Car. 393. 

Where bail put in on removal of a caufe into B,R . is No procefs ihall regularly ifluein the King’s name and 
difallowed by the court, if defendant on a rule for that by his writ, to apprehend a felon or other maiefadtor, uu- 
purpofc, and notice given, refufe to put in better bail, lefs there be an iudi&ment or matter of record in the 
fuch as the court fhail approve of, a procedendo may be, court, upon which the writ iffucs. 1 Hale's tlifl. P . C. 
granted ; for dfallowing the bail makes defendant in the $75* 

fame condition as if he bad put in no bail, and until the bail All legal proceedings commence by original writ, in- 
is put in and filed, the court it not fojfejf&d of the caufe fo as di&ment, or information; or in B. R. by bill of Middle - 
to proceed in it. Mich. 24 Car. B. K. fex, latitat, which is the original procefs of this court; 

After a record returned, and defendant hath filed bail and is in nature of an original to caufe appearance. 2 

in J?. R. on a caufe being removed, a procedendo ought Eill, Abr. 377. 

not to be granted; becaule by giving and filing bail in There is no need of procefs on an indi&jnent, {Ac. 
this court, the bail below is di/ebarged. Sid. 313. 2 where defendant is prefent in court; only where he is ab- 

Ntlf. Abr. 1304. And it hath been held, that by the fent. 2 Hawk. 281. 

Common law, if a certiorari be once filed, the proceedings The procefs on indiftment of capias, {Ac. is appointed 
below can' never be revived by any procedendo. Hawk, by the 25 Ed, 3, and 8 Hen. 6. In a&ionsof the cafe, 

P. C. 294. and writs of annuity and covenant, by Stat. 19 lien. 7. 

When a caufe by the cufiom of London is adlionable, and *3 Hen. 8 . And no writ, procefs, €3 fc, ihall be difcoa- 
will not hear an adtion at the Common law, if on habeas tinued by the King’s death. 4^5/^. M. 1 Ann, 
corpus or certiorari , brought to remove fuch caufe into . If procefs is awarded out of a court, which-Jaath not 
I). R . it duth fo appear to the court; the court will grant jurifdidUon of the principal caufe, it is coram non judict ‘ 
a procedendo to authorife the court of London to proceed in and void: And the iheriff executing it will be a trefpaffcr. 
the matter; otherwife the party who brought the a&ion 2 Leon. 89. 

would be without remedy. 2 LilL Abr. 376. This writ Proceedings in the fuperior and inferior courts muff be 
of procedendo is called a procedendo in loquela. See Black, regularly and formally entered, according to the legal 
Cosn. 1 V 1 353. courfe; or they may be reveried for error, in B. R. z UlU 

$; 0 CCbeiH »0 on StO ^aper. If a man pray in aid of 379. 
the King, in .a real aftion, and aid be granted; it ihall Antiently alt law proceedings, {Ac. were in French c 
be awarded that he fue to the King in Chancery , and the Tho’ hy flatute fince made, it was enabled, that it Ihould 
jullices in the Common Pleas ihall itay until the writ of be pleaded and anfwered in EngUJb , and entered and 
procedchdo de hquela come to them: And if it appear to the inrolled in Latin . 36 Ed. 3, c. 15. 22 Car, a. 0.3* 
judges by pleading, or ihewing of the party, that the The old entries of the law proceedings in French was re- 
King hath interert in the land, or ihall lofe rent, {Ac. quired by William the Conqueror, it being a language 
there the court ought to flay until they have from the which he himfelf knew ; and the ufe of Latin is faid to be 
King a procedendo in loquela: And then they may proceed introduced by the clergy, when the biihops and other fpi- 
in the plea, until they come tp give judgment; when the ritual perfons were judges, and chief officers of our courts; 
juftices ought not to proceed to judgment, without a writ tod this they did, as Knowing whatever alterations there 
for that purpofe. New Nat. R. R. 342. $0 in a perfo- were in national languages, the Latin would, be generally 
nal action, if defendant pray in aid of the King, the underftood. Yet feme give another re&fon for it, that it 
judges are not to proceed till they receive a procedendo in was done to keep the people in ignorance, and to have in 
loquela. And tho’ they may then proceed and try the iflue their own power only the‘interpretation of the laws. Fcr- 
joined, they fliall not give judgment until a writ comes to ie/cut too. ty 

them to proceed to judgment. Ibid. * By a late flatute ,*11 proceedings in the courts pf inflict 

qdfeceoenbf) ah ^Ubitfum, Lies where the judges of ftall be in the Englijb tongue* and be written in a com- 
any court delay the party, plaintiff or defendant, and will «o« mgroffieghaad, npt court hand, in words atlengfe, 
not give judgment in the caufe, when they ought todo it. £*• on pain of forfeiting.tb? fern of qoL And mifttW- 
Wood’s Inf. 570. nations, errors in form, and, miftakes of clerklhip, may 

If verdift pafs for the plaintiff in affife of novel dijfmfin be amended before or after judgment; Alio fee ftajute$ of 
before the juftices of affife, and before they give judgment, jeofails extend to all forms, and proceedings in EngUJb, ex- 
by a new commiffion, new jultices are made; the plaintiff cept in criminal cafes* But this ftatute extended* not to 
in affife may foe forth a certiorari, directed to the other the court, of Admiralty , as to certifying any proceedings 
juft ices to remove the record before the new juftices; and beyond the Teas, {Ac. which may be fo Latin as formerly* 
another writ to the new juftices to receive and tnjpeB the $Mt. 4 Ctq.%. c. 26. And fo fee court of Receipt of fee 
record, and then proceed to judgment, {Ac. New Fiat, Exchequer in England, officers and clerks ma y c ar ry on 
Brev. 342, 343. their bufincfsin feeir afual courfe; alfo writs, procefs. 

Where the authority of commiffionm of oyer and ter- pleadings, may be written expreffing numbers by fi- 
miner, {Ac, is fofpended by writ of fiperfedeas ; their gores, end wife ufual abbreviations in Englijk\ and names 
1 of 



PRO PRO 


bf writs, Cjfr. to he exprcflcd in the fame language as hath 
been commonly u fed a by 6 Geo. 2. c. 6. 14. 

As to liv'd procefs\ fee Black. Com. 3 V. 2J$, xiii.— 
And as to the criminal'procefs, fecib. 4 P\ 313. 

ObftruBing the execution of lawful ncefs, is an offence 
agatofi publick juftice; of a very high and prefumptuous 
nature ; but more particularly fo, when it is an obflruc- 
tion of an arreft upon mrninal procefs . And it hath been 
holdcn, that the party oppohng fuch arreft becomes there¬ 
by particeps cri minis ; that is an atceflary in felony, and 
a principal in trealon.' Black . Com . 4 V. 129. 

$b;0CC(fiOA. In cathedral and conventual churches , the 
members had their fiat d praceffiom, wherein they walked 
in their molt ornamental habits, with mufick, finging 
hymns, and other Suitable fblcmnity: And in every pa¬ 
ri lh* thtfre was a cuftomary annual / rocrjjion of the parilh 
rieft, the patron of the church, with the chief flag, or 
oly banner, and the other parishioners, to take a circuit 
round the limits of the parijh or manor , and pray for a bluf¬ 
fing on the fruits of'the earth; to which we owe our pre- 
^fsnt cultom of perambulation , which in moft places is ltili 
called procejjioning and going in procejfton , tho* we have Jolt 
the order and devotion, as well as pomp and fuperfiition 
of it. 

$>;CCe(Tum Contfmianfto, Is a writ for the continuance 
of procejs , after the death of the Chief Juitice, or other 
juftices in the commiflion of oyer and terminer . Reg. Orig. 
128. 

^Othrin ft 111 p, (Proxlmus Amicus) Is ufed in law for 
him who is the next friend , or next of kin to a child in his 
nonage, and in that refpeft is allowed to deal for the in¬ 
fant in the management of his affairs; as to be his guar¬ 
dian if he holds lands in focage, and in the redrefs of any 
wrong done him. Stat.Wcft. 1. c. 48. Weft. 2. c. 15. 

2 Inft. 261. 

Proi he in amy is commonly taken for guardian in focage 5 
but otherwilu it is he who appears in court for an infant 
who fues any action, and aids the infant in purfuit of his 
a&ion ; For to fue, an infant may not make an attorney, 
but the court will admit the next friend of the infant plain¬ 
tiff; and a guardian for an infant defendant. 

If no guardian is appointed by the father, of an 
infant, the courfe of B. R- hath been to allow one of the 
officers of the court to be proebein amy to the infant to fue. 
Terms de Ley. 2 Lill. Abr . 52. 

It hath been held, that a guardian and proebein amy are 
diftindl, tho’ either of them may be admitted for the plain¬ 
tiff being an infant. 

PrOchein amy was never before the Statute Weftm. 1. 
and was appointed in cafe of necefftty , where an infant was 
to fue his guardian, or the guardian would not fue for 
him ; for which reafon he may be admitted to fue by 
proebein am* when he 2$ to demand or gain any thing. 

2 Nelf. Abr. 997. 

The plaintiff infant may fue per guardiattum , or per 
proximum amicum adprofequendum; and if the admiffion 
1$ to fue per guardianum , when it Ihould be per proximum 
amicum , it will be wellcnough, there being many prece¬ 
dents both ways: But if he isfued, it muft pn per guards a- 
num, Cro. Car. 86, 115. Hut. 02. If an infant be 
diiturbed by the chief lord, fo thatiie cannot bring 
qffife, his proebein amy ihall be admitted. 3 Ed, 1. cap, 
48. So where the infant is chined , &c. 13 Ed. 1. c. 15. 

See Infant , and Black, Com . 1 V, 464. 

» fSjorijelti ftbmOante, h nothing but a power to pre- 
fent a minifter to a church jyhen it mall become void: As 
where one hath pieJentftd a clerk to a church, and then 
grants the next avoidance to another, See Avoidane^ 
l&octamatiotl, (Prpclamatio) Is a notice publickly 
given of any thing, whereof the King thinks fit to adver- 
tife his fubjelts, and fo it is ufed. 7 Ric, a. cap* 6. 

It is plain that the King by his prerogative may, in 
certain cafes and special occasions iffoe out Pro¬ 
clamations for prevention of offences , to ratify and confirm 
an antient law, or as foae books exprefs it, quoad terrerem 
petals, to admOnifit them that they keep the laws on pain 
of his difpleafure; find foch Proclamations being grounded 
on the laws of the realm ait of great force , Fortefc. de 
Laud. cap. 9. * is Co. 74, 75. 11 Co. 87. Dalf. so. 

pi. io. s Rol. Abr, 109. 3 Inft. i6i* 


It is likewife clears that the ful|o$ is obliged On paid 
of fine and imprifonment to obey every Proclamation le¬ 
gally made ; and that tho* the thing prohibited were an 
ofieitce before, that yet the Proclamation is a cirtumftance 
which highly aggravates it; and on which alone the party 
difobeying may be punilhed. 12 Co, 74. Hob, 251. 

It is clearly agreed, that no private perfon can make 
any Proclamation of a publick nature except by cullom, as 
is ufual in feme cities and boroughs; this being a prero¬ 
gative sQ, with which alone the King is intrullcd. Bro. 
Proclamat, pi 1. 12 Co, 75. Crom. fur* 41. 

But the King cannot by his Proclamation change any 
part of the Common law, ftatutes or culioms of this realm ; 
nor can he by his Proclamation create any offence which wat 
not an offence before \ for thefe things cannot be done 
without a legislative power, of which in our conftitution 
the King is but a part, J>alf. 20. pi. to. 12 Co. 7c. 

11 Co. 87. b. 

On this foundation it hath been held, that the King’s 
Proclamation prohibiting the importation of wines from 
France on pain of forfeiture, was againft law and void; 
there being no war at that time fubfiiting between the 
nations. 2 Inft, 63. 

So where an ad was made by which foreigners were 
licenfed to merchandise within London; and H, 4. by 
Proclamation prohibited the execution of it, and ordered 
that it Ihould be in fufpenfc ufque ad proximum parliamen - 
turn ; and this was held to be againft law. 12 Co, 75. 

On a conference between iome Lords of the Privy 
Council and the two Chief Juftices (of which Lord Coke 
was one) and Ch. B. and Baron Altham , the queftion 
was, ill, Whether the King by Proclamation might pro¬ 
hibit new buildings in and about London, 2dly, If the 
King might prohibit the making ftarch of wheat. And 
the judges were of opinion, that the fubjeft could net be 
reftrained in thefe particulars by the King’s Proclamation* 

12 Co. 74. 

The King by proclamation may call or diffolve parlia¬ 
ments, declare war or peace j for thefe are prerogative 
ads with which he is intruiled as the executive part of the 
law, but if there be an aBual war, it is not neceffary in 
pleading to Ihew that fuch war was proclaimed. 3 Infti 
162. 1 Hal, lift, P, C, 163. Owen 45, Raft, E»t . 

605. 

The King by proclamation may legitimate foreign coin, 
and make it current money of this kingdom, according 
to the value impofed by fuch proclamation ; he may legiti¬ 
mate bafe coin, or mixed below the ftandard of fterling 3 
he may enhance coin to a higher denomination or value $ 
and may decry money that is current in ufe and pay¬ 
ment ; and in all thefe cafes a proclamation, with a pro¬ 
clamation writ under tlve Great feal, is ncceilary. Co, 
Lit. 207. b. 5 Co. 114. b. Dav. ti. I Hal Usft . 
P. C. 192, 197. 

The King by proclamation may appoint falls and days 
of thanklgiving and humiliation; and iffue proclamations 
for preventing and punilhing immorality and profanenefs; 
and injoin reading the fame in churches and chapels* 
Comp. Incumb. 354. 

A proclamation muft be under the Great feal, and if de¬ 
nied is to be tried by the record thereof; but if a man 
pleads that he was prevented doing a thing by proclama¬ 
tion ; it feems the better opinion, that he need not aver 
that fuch proclamation waf under the Great feal; for al¬ 
leging, that fuch proclamation was made, it Ihall be in¬ 
tended to have been duly made. Cro. Car. 180. See 
i Roll Rep. 172. 

By the ftat. 31 Hen • 8. c. 8. The King’s proclamation 
was to be of the fame effect as an a St of parliament ; not 
to prejudice life, liberty, fcfr. and contemners of it to be 
adjudged tray tort. 

But, as very juftly obferved by Mr. juftice Blackftone 
in his Com » 1 V. 271. this was “ a ftatute, calculated to 
“ introduce the moft defpodc tyranny, and which muft 
f have proved fatal to the liberties of this kingdom, had 
• 4 it not been lnckly repealed in the minority of his fuc- 
“ ceffdr, about five years after,” viz. by ftat. 1 Ed. 6. 
r. 12. See alfo Black Com . 4 V* 424. 

Hie King may make a proclamation to his fubjeas, 
§>*oad itmrm pepuli, and put them in fear of his dif- 
0 j> pleafuit; 
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pleafure; but not an any ottter certain pain, as forfeiture 
of fhcir land or goods, or to undergo the penalty of a 
fine and imprifonment, &c. Dali/. 20. 2 till. Abr. 

381, 382. Yet the King by his proclamation may inhibit 
his fubjefts that they go not out of the realm, without li¬ 
cence $ and if the fobjeft ad contrary, for this con¬ 
tempt he (ball be fined to the King. 11 If 13 Eliz. 
Dyer 296. 

There are proclamations of divers kinds { and a proclama¬ 
tion is to be pleaded under the Great feal, without which 
it doth not bind, fc. Cro. Car. 130. Vide King and 
Privy Counoil. And Black. Com. x V. 270. 4 V. 424* 

f$iOClajnatfon ofCOlirtfl, Is ufed particularly in the 
beginning or calling of a court, and at the difeharge or 
adjourning thereof; for the attendance of perfons, and 
difpatch of bufmefs ; And before a parliament isdifiolved, 
fc. Publick proclamation is to be made, that if any per- 
fon hath any petition, he fhall come in and be heard. Lex 
Conjlitut. 156. 

At the latter end of the affifcs, there is ufually procla¬ 
mation made, that no more records of Nfi prim fhall be 
put in to be tried at that aflifes ; after which they will not 
be received, and all perfons who have not then put in 
their records of Nifi prim may depart, and are bound to 
give no longer attendance at that aflifes. i till. Abr. 
381. 

Proclamation is made in Courts Baron, for perfons to 
come in and claim vacant copyholds, of which the tenants 
died feifed fince the laft courts; and the lord may feize a 
copyhold, if the heir come not in to be admitted on pro¬ 
clamation, fc. 1 Lev. 63. 

3 &?oclamntfon of Cjigentfl. On awarding an exigent, 
in order to outlawry , a writ of proclamation iffues to the 
' (heriff of the county where the party dwells, to make three 
proclamations for defendant to yield himfelf, or be out¬ 
lawed. Stat . 6 Hen. 8. c. 4* 31 Elite, c. 3. 4 £ 3 * 5 
Will. f Mar. See Black. Com. 3 V. 284, xvi. 3 V. 
314. 

02 OC tarnation Of a JFine. When any fine of land is 
palled, proclamation is folemnly made thereof in the court 
of Common Picas where levied, after ingrofling it; and 
tranferipts are alfo fent to the juflices of ajjije , and judices 
of the peace of the county in which the lands lie, to be 
openly proclaimed there. 1 R. 3. c. 7 . See Black. Com . 
2 V. 352. xvi. 

Proclamation Of Butanceo. By ftatute, proclamation 
is to be made againft nufanccs, and for the removal of 
them, ft. 12 R. 2. 

Proclamation of l&ebellion, Is a writ whereby a man 
not appearing upon a fubpoena, or an attachment in the 
Chancery , is reputed and declared a rebel , if he render not 
himfelf by a day afllgncd. See CommiJJion of Rebellion . 
And Black . Com. 3 V. 444. 

Proclamation of Iftecuiants. There is a proclamation 
of recufants, by which they OiaJl be convifted, on non- 
appearance at the aflizes. 29 Eiiz. 3 Jac. 1. 

pzo COnfefTo, Is where a bill is exhibited in Chancery , 
to which defendant appears, and is afterwards in con¬ 
tempt for not anfvering ; when the matter contained in 
the bill (hall be iaken as if it were confeffed by defendant. 
Terms de Ley . 

If a defendant is in cuftody for contempt in not anfwer- 
ing, on a habeas corpus , which is granted by order of 
court, to bring him to the bar, the court afligns him a 
day to anfwer; and the day being expired, and no anfwer 
put in, a fecond habeas corpus is iffued, and the party 
being brought into court a further day » affigned ; by 
which day, if he anfwer not, the bill on the plaintiff's 
motion (hall be taken pro conffib , unlefs caufe be (hewed 
by a day; and for want of (uch caufe (hewed on motion, 
the fubttanc? of the bill (hall be decreed to plaintiff, tliil. 
1662. Alfo after a fourth infufficient anfwer, the matter 
of the bill not fuilicicntly anfwered unto by the defendant 
fhall be taken pro confeffo, and decreed accordingly. 

Stat. 5 Geo. c. 25. enacls, That if in any 1'uit in equity 
any defendant, again ft whom procefsfhall ifl’ue, jhnll not 
caufe his appearance to be entered according to the rules of 
the court, in cafe fuch procefs had been ferved, and af¬ 
fidavit (hall be made, that fuch defendant i* beyond the 
fa as; or that, on inquiry at his ufual place of abode, he 
4 1 '*■ 


could not be found, fo as to be ferved, and that there is 
juft ground to believe that fuch defendant is gone out of 
the realm, or abfeonds to avoid bfingferved; the court 
may make an order, appointing defendant to appear at m 
day therein to be named, and a copy of fuch order (hall, 
within 14 days, be inferted in the London Gazette, and 
publiihed on fome Lord's day, after divine fervice, in 
the parifli church where defendant tnade his ufual abode 
within 30 days next before bis' abfenting ; and a copy of 
fuch order (hall be pofted up, viz. a copy of fuch order 
made in Chancery, Exchequer or Dutchy Chamber, (hall 
be polled up at the Royal Exchange; and a copy of every 
fuch order made in any of the courts of equity of the 
counties Palatine , or of the great feflions in Wales, Hi all 
he pofted up in fome market town within the jut ifdiMon of 
the court , ncareft to the place where defendant made his ufual 
abode, fuch place of abode being alfo within thejunkJic- 
tion of the court; and if defendant do not appear within 
fuch time as the court appoint, then, on proof made of 
publication of fuch order as aforefaid, the court may order 
plaintiff's bill to be taken pro confeffo, and make fuch de¬ 
cree as (hall be juft ; and the court may order plaintiff to be 
paid his demands out of theeftatefequefired according to the de¬ 
cree ; fuch plaintiff giving fecurity, to abide fuch order 
touching the reftitution of fuch eftate, as the court (hall 
make on defendant's appearance. But in cafe plaintiff 
refufe to give fecurity, then the court (hall order the ef- 
fefts fequeftred to remain under the dire&ion of the court, 
until the appearance of defendant to defend fuch fuit.— 
Provided, That this a& (hall not affeft perfons beyond 
; the fras, unlefs affidavit be made of their being in England 
within two years before the fubpeena : Nor extend to 
courts having a limited jurifdidlion, unlefs oath be made 
of perfonal refidencc in fuch jurifdi&ion one year before 
th e fubpeena. 

Barnardifion {401 to 404.) tells us, That it is not fuf- 
ficient on this ftatute to make affidavit, that the party 
making it was informed, and believes that defendants 
withdrew themfdves, in order to avoid being ferved 
with the procefs of the court. But it muft be like- 
wife fworn by whom the deponent received fuch informa¬ 
tion. 


Defendant appeared, and flood out to a fequcftratiou, 
and afterwards, on getting time, putin an anfwer, which 
was reported infufiicient m near twenty exceptions, and 
was ferved with u fubpeena to make a better anfwer. The 
defendant put in another anfwer, a-like infufficient. It 
was infilled for defendant, that the pra&ice of taking 
bills pro confeffo is not of long Handing, the ancient way 
being to put the plaintiff to make proof of the ftibftance 
of the bill; and that, in this cafe, taking all the bill pro 
confffo, where part had been fufficiently anfwered, feem- 
ed very ftrange. But it was anfwered, that an infujicient 
anfwer is as no anfwer, therefore the whole to be taken 
pro confeffo : and the Matter of the Rolls decreed for 
plaintiff. But Lord Chancellor King, on an appeal, faid. 
He would confider how matters flood at the time of fuch 
decree, and that it was fufficicnt that there then was, an 
anfwer, and which the plaintiff flad admitted to be fo by 
fuing his procefs for a better ; and that fo defendant cou- 
fefled the whole bill true, when by the Matter's report, 
(which was a record of the fame court) he Had attfwcred 
the greateft part; and when the plaintiff himfelf had 
taken the firft anfwer to be an anfwer in part by ferving 
the defendant with procefs to put in a better, was again? 
common fenfe; and reverfed the former decree. % WiU m 
ham's Rep. 556, 

1 c ¥ defendant obftrnately in(ifts\on his demurrer, and re* 

Lfufes to anfwer, where the court is of opinion, that fuf¬ 
ficicnt matter is alleged 1* the bill to oblige hint to an* 
fwer, and for the court to proceed upon, the court will 
dec ee the matter of the plaintiff** bill*; for by jbe demur¬ 
rer are confeffed all mats m oif&t that are alleged. CurA 
Cane . tpg. * J 

9 ;q& 0 ?, (Procurator) Is he Who undertake* to manaye 
another man s caufe, in any court Of the Civil or Ecdcfi- 
afttca* law, for his foe: %ui alitna negetia gmttda fifeipiu 
Froftor not to praftxfe, it a popiffi recufent. 3 1. 

* as juttke of peace; 5 Geo. 2.V1S. 

Sc vBlofk. Com, j K. 25, - 
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$?oSo?6 of the Clergy, (Procurator" deri) Arethofe for another man ; and procuraey for the writing 6r inftru- 
who are chofin and appointed to appear for cathedral or ment whereby he is authored. 3 R. t, c. 3. 
other collegiate churches; as alfo for the common clergy $*ocurafcorco eccletfac psrochfoiid, The churchwar- 
of every diocefe, to lit in the Convocation houfe in the time dens who were to aft as proxies and reprefentatives Of the 
parliament* # church, for the true honour and intercft of it. Parocb, 

On every new parliament the King direfteth his writ to Antiq. 562. 
the archbifliop of eacft province, for the fummonihg of ^OCUratO^Uttl, The procurator? , or inftrument by 
all bilhops, deans, archdeacons, dsV.-to the convocation, which any perfon or community did conftitute or dele- 
and generally of all the clergy of his province, affigning gate their proftor or proftors, to represent them in any 
them the time and place i$ r the writ; then the archbilhop judicial court or caufe. 

of Canterbury, on his writ received, according to cuftom $*Ofte0 bommfe, Is a title often given in our old 
direfts his letters to the bjlhop of London, as his provincial books to the Barons of the realm, or other military tenants, 
dean, firft citing him peremptorily, and then willing him who were fummoned to the King’s council, and were no 
to cite in like manner all the bilhops, (ifr. and generally more than difereti & fideles homines, who according to 
all the <Jt*rgy of his province, to the place, and againft their prudence and knowledge were to give their counfcl 
the day prefixed in the writ; but direfteth withal, that and advice. 

one proctor be fent for every cathedral or collegiate church, f^oftitoztc, A word neceffary to indiftmenis of treafon, 
and two proftors for the body of the inferior clergy of each 2 Hawk. f\ C. 224, 

diocefe; and by virtue of thefe letters authentically feal- f^ofancucte, ($>u. proud a fano) Is adifrefpeft paid to 

cd, the bifhep of London direfts his like letters feverally to the name of God, and to things and perfons confronted 
the bifl'op of every diocefe of the province, citing them to him. Wood's Inft . 396. 

in like fort, and willing "them not only to appear, but Profamnejs is puniihabJc by ftatute ; as for reviling the 
alfo to admonifh the deans and archdeacons perfonally to Sacrament of the Lord’s Supper, profanely ufing the name 
appear; and the cathedral .and collegiate churches, and of God in plays, \At. Profaning the Lord’s Day, curling 

the common clergy of the diocefe to fend their proftors to and fwcaring, ttfe. 1 Ed. 6. c, 1. 1 Elix. c. i. 3 Jac. 

the place at the day appointed ; and alfo willeth them to 1. e. 2». 1 Car . 1. c. 1. 13 Cat. a. r* 9. 6 7 Pf r , 

certify to the archbifliop the names of every perfon fo 3* c. 11. S Black. Com. 4^.59, 

warned by them, in a fchedule annexed to their letter ^}0fer, (Profrum, vel proferum, from the Fr. froferer, 
certificatory : Then the bilhops proceed accordingly, and i. c. producers) Is the time appointed for the accounts of 
the cathedral and collegiate churches, and the body 6 f officers in the Exchequer, which is twice in the year, 
the clergy make choice of their proftors ; which being Stat. 51 H. 3. 

done and certified to the bilhop, he returneth all at the As totli o prefers of Jheriffs, tho* the certain delet of the 
day. Cowell. Iheriff could not be known .before the finifhing of his ac- 

^otoitfuien, Were thofe who were called Juftices in counts; yet it feems there was anciently an eftimate made 
eyre, or J ujliciarii err antes, in England . Cowell. made of what his conftant charge of the annual revenue 

3 &;ocuratloil 0 , (Procurations) Are certain fums 6fm&- amounted to, according to a medium, which was paid into 
ney which parifh priefts pay yearly to the biihop or arch- the Exchequer at the return of the writ of fumpions of the 
deacon, rations vifitationit; formerly the vifitor demanded pipe ; and the fums fo paid were and are to this day called 
a proportion of meat and drink for his refrelhment, profer vicecomitis: But altho’ thefe prefers are paid, if on 
when he came abroad to do his duty, and examine the the conclufion of the Ihcriff’s accounts, and after allow- 
ftatc of the church ; afterwards thefe were turned into ance and difeharges had by him, it appears that there is 
annual payments of a certain fum, which is called a pro- a furplufage, or that he is charged with more than ho 
curation, being fo much given to the vilitor, adproeur - could receive, he hath his prefers paid or allowed him 
andum alum et potum. And complaints were often made again. Bale's Sher. Account 52. 

of the rxu’ffivc charges of the procurations, which were There is a writ, De attornato vicecomitis pro profro 
prohibited by feveral councils and bulls; and that of ’ faciendo. Reg. Orig. 139. And we read of prefers in 
Clement the Fourth is very particular, wherein mention is the ftatute 32 H. S* c. 21. in which place profer fignifies 
made that the Archdeacon of Richmond, vifiting the the offer and endeavour to proceed in an oft ion. See 
diocefe, travelled with one hundred and three horfes, Brit. c. 28. and Fleta, lih. 1. c. 38. 
twenty-one dogs, and three hawks, to the great oppref- Z§£ That is to offer or tender the 

lion of religious houfes, &c. half mark. Vide Half Mark. 

Thefe tue alfo called Proxies ; and it is faid there are ydjofert ill Curia, Is where the plaintiff in an aftion 
three forts of procurations or proxies $ rations vi/st at tent's, declares on a deed, or defendant pleads a deed, he mud 
confueludinis, ts' pafti ; and that the firft is of ecddiaftical do it with a prefers in atria, to the end that the other 
engniiance, but the two laft are triable at law. Hardr. party may at his own charges have a cojy of it, and until 
i 3 o. then he is not abliged to anfwerit. 2 Lill.Ahr.% 82* 

A libel was brought in the Spiritual court for procura - And if a man pleads by virtue of an indenture, which is 
liens by the archdeacon of York, letting forth, that for ten loll, on affidavit made thereof, the court will compel the 
or twenty years, {Ac. there had been Cue and paid to him plaintiff to Ihew the counterpart, that defendant may 
fo much yearly by a parfon And his predeccffors; who plead thereto ; or will grant an imparlance, Cro, Jat* 
fuggeiicd for a prohibition, that the duty had been pay- 429. , 

able, but denied the prefertption, and that the Eccl eft aft real When he who is party or privy in eft ate or intereft, or 

court cannot try preferiptions 5 but it was adjudged, that who juftifies in the right of him who is party or privy, 
procurations are payable of common right, as tithes are, pleads a deed ; notwithftanding the party priksy claims 
and no aftion will lie for the fame at Common law ; if but part of the original eftare, yet he muft ihew the ori- 
he had denied the quantum, Avcn a prohibition might go. ginal deed. 10 Rep. 92, 93, But where a man is a 
Raym. 360, See flat. 34 HU. 8. a 19. * ffrangcr to a deed, and claims nothing in it, there 

$$>cctirrttQr, Is one who JynKa charge committed to him he may plead the patent or fet&,witbeut a prefers in curia . 
by any jjesffin; in which general bonification it hath Ibid. 

been applied to a y^arer lieutenant, who foftead of A man may claim under * deed of ufes, without fliew- 
another; and we rvad Of procurator regni, and pmnrator ing it; becaufe the deed doth itot belong to him, the’ 
reipuhlLer, which is a publick magiftrate: Alfo proxies eft he claims.by it, but the cooyettantorti, and he hath no 
lords in parliame^t are in our law-books called Procura- mcan| to obtain it j and for that‘it is an eftatc executed 
tores ; the bilhops are fometitnes termed frocutaiorts ec- by the ftatute of ufes, fo m the party is in fy law, like 
tleftarumx and the advocates of religtofis houfes, who to tenant in dower,, or by ftatute, bV. who may have a 
were to fftlicit the intfrcfts, and plead the taufee Of the rent-charge extrodedi and need not Ihew the deed. Cro. 
fbcictics, were denomio^m)- mrmqfterti 1 and Cdsr, 442, , ^4 in foiqgs executed, oreftates determined, 

from this word comes the common word priftor. It is' there need not bOkny profert in curia. 3 Lev* 204. Alfo 
likewife uled for him who gathers foe fruits of a benefice an affignee of commiffioners of bankrupts need not fliew 
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the bond to the bankrupt, becaufe he comes in by aft of 
law, tAcyjj$gh.Car.t 09. 

No jftdihlPage or exceptions {hail be taken for want of a 
profert in curia 5 bat thetourt ihall g|ive judgment accord¬ 
ing to the very right of the caufe, without regarding any 
fuch omiffion and defcft, except the fame b cfpecialfy and 
particu/arlyyfit down, and ihewn for caufe of demurrer. 
4 (A $ Ann. c . 16. 

Where a deed is pleaded and (hewn in court, the deed 
in judgment of law remains in court all the term in which it 
is Ihewn 5 and if it be not denied, then at the end of the 
term it is delivered to the party whofe it is: And if it be 
denied, it Ihall ftill remain in court, for if it be found 
Non eft fafium, it Ihall be damned. 3 Rep, 47, 74, 75. 
See Monftrans de fait , and Oyer, (Ac. And Black. Com. 

3 V . xxii. 

^OfeiD'Ott, (ProfeJJto) Is ufed particularly for the 
entring into any religious order , (Ac. By which a monk 
offered himfelf to God, by a vow of obedience, chaftity, 
and poverty, which he promifed conftancly to obferve ; 
and this was called San&a religionis profejpo, and the monk 
a religious profejfed . This entring into religion, whereby 
a man is fhut up from all the common offices of life, is 
termed a Civil Death • See Black. Com. l V. 132* 
tie. 

A devife of the profits of lands, is a devife of 
the land it/elf. Dyer 210. 

A hufband devifed the profits of his lands to his wife, 
until bis fin came of age , this was held to be a devife of 
the lands until that time : Tho’ if the lands were devifed 
to the fon, and that his mother fhould take the profits 
of it until he came of age, (Ac. this would give the 
mother only an authority, not an intcrcft. 2 Leon. 

2 21. 

By devife of profits, the lands ufually pafs; unlefs there 
are other words to fhew the intentiou of the teftator. 
Moor 753, 75$- * Abr * 1051. 

of Court®. The profits arifing from the 
King’s ordinary courts of juftice, make a branch of his rn* 
venue. And thefe confift not only in fines impofed upon 
offenders, forfeitures of recognizances, and amercements 
levied on defaulters ; but alio in certain fees due to the 
crown in a variety of legal matters, as, for fetting the 
Great Seal to charters, original writs, and other forenfic 
proceedings, and for permitting fines to be levied of lands 
in order to bar entails, or otherwife to infure titles. As 
none of theft can be done without the immediate inter¬ 
vention of the King by himfelf or his officers, the law 
allows him certain perquifites and profits, as a RECOM¬ 
MENCE FOR THE TROUBLE HE UNDERTAKES FOR THE 

public. Thefe, in jprocefs of time, have been almoft 
all granted out to private perfons,, or elfe appropriated 
to certain particular ufes: So that, tho* our law proceed¬ 
ings are ftill loaded with their payment, very little of 
them is now returned into the King’s, Exchequer 5 for a 
part of whofe royal maintenance thty were originally in¬ 
tended. All future grants of them, however, by the 
llatute 1 Ann. fiat. 2. c. 7 . are to endure for no longer 
time than the life of the prince who grants them. Black . 
Com . x V. 289. 

Prohibition, (Prohibition) Is a writ to forbid any 
court, to proceed in any caufe there depending, on feg- 
geftion that the cognizance thereof bclongcth not to the 
court. F. N. B. 39. But it is now moft ufually taken 
for that writ which lieth for one who is impleaded in the 
court chrifiian, for a caufe belonging to the temporal jurif- 
diftion, or the conufance of the King's court, whereby tfs 
well the party and his counfel, as the judge himfelf, and 
the regifter are forbidden to proceed aiiy further in that 
caufe# Cowell. 

As all external jurifdiftion, whether ecclefiaftical or 
civil, is derived from the crown, and the adrainiftratioh 
of jufttce is committed to variety of courts; hence it hath 
been the care of the crown, that thefe courts keep within 
the limits and bounds of the feveral jurifdi&ions pro* 
feribed them j for this purpofe the writ of prohibition was 
framed $ which iffuea out of the fuperior court of Com¬ 
mon law to reftrain inferior courts, whether fuch courts 
be temporal, eccleftaftical, maritime, military, fc ft. on 
a faggefim that the cognizance of the matter belongs not 


pro 

to futh courts; and in cafe they exceed their jufifdi£Uon, 
the officer who executes the fcntCn#, and in feme cafes 
the judge who gives it, are in fuch fuperior courts pu- 
niftiable, fometimes at the fuit of the King, fometimCs 
at the feit of the party, fometimes at the iuit of both, 
according to the variety of the cafe. 2 Uft. 601. 
jP. N, B. 40. 12 Ce. 6. 1 AnS. # 27.9. 2 7 on. 213. 

Skin. 628. 

The reafon of prohibitions in general is, that they pre- 
ferve the right of the King’s crown, and courts, and the 
quiet of the fubjedt; that it is the wifdom and policy Of 
the law, to fuppofe both bell preferved when every thing 
runs in its right channel, according to the original jurii- 
di^lion of every court; that by the fame reafon that one 
might be allowed to incroach, another might; which 
would produce nothing but confufion in the adifiinfftra-' 
tion of juftice. Show. Par. Ca. 63. 

So that prohibitions do not import that the eccleiiaftical 
or other inferior temporal courts are alia than the King’s 
courts, but fignify that the caufe is drawn adaliud ex amen 
than it ought to be; theiefore it is always laid in all pro¬ 
hibitions (be the court ecclefiaftical or Temporal to which 
it is awarded) that the caufe is drawn ad aliud exetmen con¬ 
tra cor on am (J dignitatem Regiam. 2 Inft. 602. 1 Roll, 

Rep. 252. 3 Bulft. 120. Palm. 297. 

1. What courts may grant a prohibition ; and whether the 
granting it be diferctionary, or ex debito juftitia:. 

2. Who have a right to, and may demand, and join in a 

prohibition . 

3. Of the fuggefiion for, and manner of obtaining a prohi¬ 
bition. 

4. At what time a prohibition is to be, and in what cafes 
it may be granted, to inferior temporal courts. 

5. In what cafes prohibitions are to be granted to the fpi- 
ritual courts, 

1. What courts may grant a prohibition, and whether the 
granting it be difiret senary, or ex debitojuftitis. 

The fuperior courts of Wcflminfier, having a feperin- 
tcndency over all inferior courts, may in all cafes of in¬ 
novation, (Ac. award a prohibition ; in this, the power of 
the court of B. R . has never been doubted, being the 
fuperior Common law court in the kingdom. F. N. 11. 
53. 4V.7U 

Alfo the court of Chancery may award a prohibition 
which may iflue as well in vacation as in term time, but 
fuch writ is returnable into B . R. or C. B. Bro. Prohi¬ 
bition, pi. 6 . 4 Inft. 81. 1 Peer Will, 43, 

If one be feed in an inferior comt for a matter out of 
the jurifdiaion, defendant may cither have a prohibition 
from one of the Common law courts of Wefiminfier-Hall ; 
or in regard this may happen in vacation, when only the 
Chancery is open, he may move that court for a prohi¬ 
bition ; but then it muft appear by oath, that the fad did 
arife out of the jurifdiftion, ai^l that defendant tendered a 
foreign plea, which was re (ufed ; and if a prohibition has 
been granted out of Chancery improvide, and without 
thefe circumftances attending it, the court will grant a 
fuperftdsas thereto. 1 Peer^WilL 47$. 

As the jurifdi&ion of the court of C, B . is founded on 
original writs ifiuing out of Chancery, it hath been 
doubted, whether this court could without writ or plea 
depending, award a prohibition ; but this point has Wfen 
determined, vitc. that this court may on a fuggefiion grant 
prohibitions, to Jteep as we'd temporal as ecclefiaftical 
Courts within their junfdiftiona, and that without any 
original writ or plea depending ; the Common law being, 
in thefe cafes, a prohibition of itfejf, and (landing inftead 
of an original. Bro, Prohibition, pi 6. Key 133. 13 

Qt* 58, 108. Bre, Ceyfulmim, pi. 3. 4 /^?. 99, % 
Brownl. 17. 

Accordingly it hath been adjudged, That a prohibition 
Ought to be granted by C. B. to the court of delegates, 
for (king there to avoid the mftitution of a derk to a 
church, after iudu&ion, tho’ the yuan imptdit for the 
church could not be brought in C. B. but only in the 
County ; becaufe the title of the advowfon was not ques¬ 
tioned by this prohibition, but the intruftem on the Com* 

2 ’ . mot 
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mon law, of which this court has Special care. Mow 86 u 
2 Roll. Abr. 317. Hob. 15. 

But as to the courts of B. /?* and C. £. this difference 
hath been made* That bj the firft of thofe courts a pro¬ 
hibition may be awarded on a hart furmife, without any 
fuggeftion on r*co*d ; andfuch writ is only in nature of 
a commijfion prohibitory which is difeon tin tied by demife of 
the King ; bat that as to a prohibition lifting out of C. B. 
the fuggeftion muft be on record, therefore is canfidercd a$ 
the fuit of the party* and in which he may be nonfuited, 
and is not difeontinued by deraiie of the King. Noy 77. 
Palm. 422. Latch 114. 

If the King’s farmer, or copyholder of the King’B ma¬ 
nor* be fued in theecclefiaftical court for tithes* on a fug- 
geiyoi^ in the court of Exchequer that be preferibes to 
pay a certain modus in lieu of tithes* he (hall have sl pro¬ 
hibition, and fuch modus ihali be tried there. Palm . 525. 
Lorn 39. t Roll* Abe. 539. 

The grand feffions o (North Walet may fend a prohibition, 
and write to the fpirituai courts there. 1 Sid. 92. but for 
this fee Cro. Car. 341. 1 Jon. 330, Faugh. 411. 

It is laid down, that tho* a furmife be a matter of faft, 
and tiiable by a jury, yet it is in the diferttion of the court 
to deny a prohibition when it appears to them that the fur- 
mife is not true. Hob, 67* 

But it hath been held* that awarding a prohibition is a 
matter difiretienary, that is, That from the circumflances 
of the cafe, the iuperior courts arc jW liberty to exercifc a 
legal diferetion therein, but not an arbitrary one in refufing 
prohibitions, where in fuch like cafes they have been 
granted, or where by law they ought to be granted. 
Winch 78. 

It hath been determined in the houfe of Lords, That 
no writ of error will lie on the refufal of a prohibition ; 
but when a confutation is awarded* it is with an ideo con - 
ftderatum eft, and then a writ of error will lie* 1 Lord 
Raym. 545. 

If the matter of a (hip fues in the Admiralty for his 
wages, and a prohibition is moved for* on a fuggeftion 
that the contract was made on land , and the court. is of 
opinion that a prohibition ought to be granted J in this 
cafe they wiiJ not compel the party to find fpecial bail to 
the aftion in the court above. Salk. 33. Carth. 518. 
Cum. 74. 1 Lord Reym. 576. . 

If there is judgment again(l a fimonift, who by the affent 
of parties is to continue for a certain time on the benefice* 
and who at the expiration of the time refufes to .remove* 
but commits watte* a prohibition to ftay walls may be had 
by the patron, incumbent or any other perfon, becaufe that 
is the King’s writ} and any one may pray a prohibition for 
the King* and it is grantable ** Mho juft him, and not 
honorary, and in the diferetion of the court. Comp . In- 
cumb, 43. 1 Sid. 65. Hob. 247. 

2. Who home a right to, and may demassd, mod join in a 
prohibition, 

The King may fue for a prohibition, tho* the flea in 
the fpirituai court be between two common perfons, be¬ 
caufe the fuit is in derogation of his crown and dignity. 
F. N. 3 . 40. . 

So if the ccclefiaftical court hold pHa of any matter 
which belongs not to their jurifdiftion,\»n information 
wthertof to the King’s courts, a prohibition will iflue, 2 
Inft.6 07, 4 v» k * 

As .if a man libels, ijwthe fpirituai court tor a matter 
which does not uppertajfi to that cougt* but tp theCon^ 
mon law, as a matter qf frank-tenement; yet he himfelf, 
again ft hit Own fuit* jhay pray a prohibition, and have j 
it*, 2 Roll. Mr. 3<*. | Leon. 130. Cwldft 149. U 

C# So whew plaintiff in the fpirituai coun Swonght a pro¬ 
hibition to ilay his Own fuit there, for that he fuing for 
tithes fy virtu* of a Ugfi made by the vicar of A. for three 
years, defendant claimed to. be difchgrged of tithes by a 
former leafe and compofition by deed \ and in this cafe 
it was held, thnt the ptasntffihinfelf may have a prohibition 
to fhy tb* Jmt\ for tbp «eclefiatt«al jttdges arc not u> 
meddle with the'trial of leafes or real contrails* tho’ they; 
have jurifdiftion of the original caufe (*»*. the tithes) ; r 
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fbr the leafe is in the realty, and is not meeriy accfeeh- 
tal 1 and it makes no difference, that the plaintiff 
brings prohibition to flay his own fuit; for if the tem¬ 
poral court h;ts knowledge by any meant, that the fpi¬ 
rituai court meddles with temporal trials, a prohibition 
ought to be awarded. Cro. Jac. 351. z Bulft. 283. 
Lit. Rep. 20. 

if a vicar fues a parilhioner for tithes in the fpirituai 
court, and the pa non appropriate appears there pro in- 
terejje fuo, and prays a prohibition, it Oiall be granted. 
2 Rol. Abr. 312* Cro. Eiiz. 251. Kthv. no* 

If leffcc for years is fued in the fpirituri court for 
tithes be in reverfion may have a prohibition. Moor 915. 
Cro. Ehz. 55. 

But no man is intitled to a prohibition unkft he it 
in danger of being injured by feme fuit aiiually depend¬ 
ing, therefore on a petition to the archbiihop, or other 
ecclefiaftical judge no prohibition lies. March 22, 45. A 
prohibition quia timet does not lie. Alien 5 6. 

If feverai libels are exhibited againft A. and B. in a 
matter in which the court hath not conufance* A. and B. 
cannot join in a prohibition ; (o if the griefs be feverai* 
as fame books fay. Hoy 131. 2 Leon. 28 6. Cro. Car. 

129. 

But where the vicar of A. libelled feverai perfom fevo* 
rally fat tithes, who joined in a prohibition, fug gelling 
a modus ; and tho’ the court held m this cafe* that the 
prohibition was not regularly brought* being in all their 
names, when there were feverai libels; yet inafmuch as 
this was on a cuftom, and matter triable at Common law* 
in which the Ecclefiaftical court was properly prohibited* 
tho’ nbt in exaft form* they refufed to award a confu¬ 
tation, but directed that the parties (hould put in feverai 
declarations, as if there had been feverai prohibitions. 
Telv- 228—-9, Owen 13. L. P. adjudged. 

So if A . libels againft B. and C. for defamation, and 
they fuc a prohibition* they (hall join in attachment on it ; 
and it is no objeftion to fary, that the defamation was fe¬ 
verai. I Ld. Raym. 127. and fee 1 Vent. 266. Raym . 
425. Comb. 448. 

Where two or more arc allowed to join in a prohibition * 
and one dies, the writ (hall not abate $ becaufe nothing is 
to be recovered * they are only to be difeharged* Owen 
* 3 * 

3. Of the fuggeftion for, and manner of obtaining a 
prohibition. 

Where the matter fuggefted for a prohibition appears 
ori the face of the libel, an affidavit is never i«lifted on \ 
but if u doe^ not appear on the face of the libel, or if a 
prohibition Is moved for, for more than appears on the 
face of the libel, to be out of their jurifdiftion, there ought 
to be an affidavit of the truth of the fuggeftion. 2 Salk. 
349. k Peer Will. 6c* 477. 

The fuggeftion in the temporal courts may be traverfed. 

2 btft. 611. 2 Co. 44. Moor 52?. 

Oh a rule to (hew caufe, why a prohibition (hould not 
be granted toftay a fuit againft plaintiff in the court of the 
archdeacon of Litchfield, for not going to church* nor re¬ 
ceiving the facrament thrice a year* on fuggeftion of the 
ttatute of Elis*, and toleration aft, and then qualifying 
himfelf within the aft, ani alledging, that he pleaded it 
below, and they refufed to receive his plea 5 caufe was 
(hewn, that this (lift watftlfr, and that the plaintiff was 
not a diifentcr, nor had qualified himfelf ut fuprn * there¬ 
fore hoped the court wtioid not fuffer the role to ftand 
unlcfs there was an' affidavit of the faft 2 for by that 
means any perfon might come xu\d fuggcftafalfe faft, and 
ouft the fpiritua) court of their juriidlftion, which the 
court admitted * therefore for want of fuch affidavit the 
rule was, (U&bargtd. 1 La. tan. 

IfapieatO an inferior turifdiftion be properly tend red* 
which tlhey refofc, tho’ this fre a good caufe for a pro- 
hibittOfl,’'Viei an affidavit MtrST be made of the refufed\ 
SBovio., Bard. tpdSl : 3 Keb. 217. 

A m6|idb was made for a prohibition to the Eccle- 
fiaftical court bf London, fat calling a woman whore, 
dm afuggeftion that the words were aftioaable there by 
9 Be cuftom 
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culom of the place; but the court would not grant a the fuggeftion, nothing is to be ohjc&ed againft the per* 
prohibition without oath made, that if any fuch Words Tons of the evidence. Mtik. 27 Car, 2. in C. B. Sharp 
were fpoken, as it was in London , and not efftwhere. 4 v. Hobart, 

Mod. 367. If a fuggeftion conftfts of two parts, it is faid to be 

On a libel for calling the plaintiff old thief and old fufficient to produce one witnefs to one, and another to 

whore; defendant fuggelted for a prohibition, that if another, i Vent, 107. 

any fuch words were fpoken, they were fpoken at the It hath been held, that the fi% months for proof of 
fame time ; but this fuggeftion was held ill, becaufc the the furmife (hall be accounted aeardinp to the calendar ; 
words ought to have been fully confeffed. 1 Vent. 10. for that this being a computation which concerns the 
By 2 & 3 Ed, 6. cap, 13. it is cna&ed, 41 That iff church, it is but reafonable that it fhould be done ac- 
any party fue for any prohibition, that then the fame par- cording to the computation ufed in the Ecclcfiaftical law# 

ty, before any prohibition (hall be granted, (hall bring Hob, 197. Lie . Rep, 19. 2 Mod, 58. 

and deliver to the hands of fome of the judges of the fame It is faid, that the time of fix months given by the fta- 
court, where fuch party demanded prohibition, the very tute to prove the fugeeftion ought to be intended jix 
true copy of the libel depending in the Ecclcfiaftical court months in term time, and that the vacation (hould be no 
concerning the matter where the party demandeth prohi- part of the time; but this hath been fince adjudged 
bition, fubferibed with the hand of the fame party, and otherwife, and that the time (hall commence from the 
under the copy of the libel (hall be written the fuggeftion, tefte of the writ of prohibition, and not from the time 
wherefore the party demandeth the prohibition; and in cafe of the rule made for awarding it. Moor 573. Hoy 30. 
the fuggeftion, by two witnefles at theleaft, be not proved 2 Ld. Raymond 1172. 1 Salt. 354. 

true in the court where the prohibition fhall be granted, If the furmife be proved before one of the judges 
then the party, that is hindered of his fuit in the Ec- within the fix months , altho' it be not recorded till after' 
clefiaftical court by fuch prohibition, Ihall on his requeft the fix months by the court, it is well enough. Noy 
without delay , have a ccnfi/ltation granted in the fame cafe 30. It mu ft be entered in the office. 2 Show. 308. 
in the court where the prohibition was granted, and Ihall It hath been held, that proof which is not Sufficient, 
recover double cofts and damages again ft the party that may be fupplied by better proof within the fix months, 

fo purfued the prohibition ; the cofts and damages to be but not after. Lift. Rep. 155. 

aflefled by the court where the confultation fhall be The party on failure of proof of the fuggeftion, fhall 
granted ; for which cofts and damages the party to whom not only have double cofts and damages, but alfo his cofts 
they fhall be awarded may have an a&ion of debt by bill, and damages in the a&ion he brings for recovery of them, 
plaint qx information, in any court of record. See 27 Bendl. 143. See flat. 8£sf 9 IV, 3. cap. 11. 

H. 8. cap. 20. and 32 H, 8, c. 7. to which this aft re- But if the prohibition be grounded partly on a modus, 

fers. which needs no proof, and partly on the contract of the 

In the conftruftion of the above-mentioned ftatute the parties, which needs no proof, there ought not to be 
following opinions have been Holden. double cofts; for mixing the contraft with the manner of 

That this ftatute referring to the ftatntes 27 H, tithing privileges the whole. Brownl. 99. Telv. 119. 
8. which extend to tithes and offerings generally , all fuch So where f6r a variance between the libel and fuggef- 
tithes and church duties as are mentioned in thofe fta- tion, a confultation was awarded, and double cofts ad* 
tutes are as much within this aft, as if particularly emi- judged defendant; this was held to be error by the 
merated. 2 Jnfi. 662. Comp. Incumb, 600. Dyer very letter of the ftatute, which gives double cofts only 
l^o, b. 4 fir want of proving the fuggeftion, and for no other 

Therefore it extends to prohibitions to fuits of fhrall caufe. Telv. 79, 80. . 
tithes as well as great. Telv. 102. 2 Ld. Raym. 1171. So where a prohibition was obtained on a fuggeftion 

So it hath been adjudged, that the fuggeftion of a «w- which was not proved within the fix months, in which 
diudecimandi ought to be proved within fix months, be- defendant took iffue with the plaintiff, which was found 
ing within the aft. Noy 148. Telv. 104. L. P. for plaintiff; and in this cafe it was refolved, that de- 

$0 where one, who was fued for tithe of hay in the fendant fhould not have double cofts for want of the fug- 
fpiritual court, fuggefted for a prohibition, that he was geftion's being proved ; for the ftatute is, that be jknlt 
to pay fomuch on an arbitrament; and it was held, that have a confultation and double cofir \ but in this cafe he 
this fuggeftion ought to be proved, as well as one made could not have a confultation, the matter in iffue being 

of a modus detimandi: fo on a fuggeftion on the ftatute 31 found againft him; but ought to have prayed a con- 

H. 8. that lands are tithe free, becaufc the claufc re- fultation on the fuggeftion not being proved, and then 

quiring the proof of a fuggeftion is general, and not fhould have had his double cofts. Latch 140. 

limited to real compofition. 1 Rol. Rep. 55. The furmife or fuggeftion may be brought in by at- 

So on a fuggeftion, that the fuit in the fpirit.ua] torney, and need not be in proper perfon. 1 Leon. 
court was for tithes of heath and barren ground improved 286. 

within feven year* after the improvement, contrary to the A prohibition is not to be granted the loft day of 
ftatute; in this cafe proof of the fuggeftion within fix term, but on motion a rule may be* obtained to ftay 
months was held neceflary. I Jon. 231. Cro. Car. 208. proceedings till the enfuing term. Latch 7. 2 RcL Rep. 

But it hath been held, that there needs no proof of 456. 
the fuggeftion where the fuit is for tithes contrary to # 

common right, or where the contrail of the party is fug- 4. At what time a prohibition is to be, and in what 
gelled. Cumb. 147. • cafes it may be jfitnted, to inferior temporal courts. 

It hath been held, that the fuggeftion need not be % 

proved ftriBly, nor with preeife certainty as to all its In all cafes where it appears bn the face of the libelp 
circumftances; but that if it be proved in fubfiauce, or that the fpiritual epurt, *Jiavc not a jurifdi&ion, a 
in fuch a manner as to fhew that the Eccleliaftical court prohibition may be awarded,Vand is grantable as well 
has not jurifdidion, it is fufticient. Cro. £Uz, 736. Moor after as before fentence\ for the King's fuperior courts 
on, have a fuperintcndency Over all inferior jurifdi&ions, and 

y 'plie fuggeftion muft be proved by hontll and fu(Helent are to take care that they keep within their due bounds, 
witneftes, which is required by the exprefs words of the r 2 Inft. 602. 2 Rol. Abr. 319. Ny 137. 1 Sid, 65. 

ftatute; therefore the teftimeny Of ond attainted of feldity; Cro. Eliot. 571. Moor 462, 907. Skin. 299. Garth. 
excommunicated or convi&ed of recufancy, is, 11 In other 463. March 133. 2 Rol. Rep. 24. Comb. 356. 
cafes, to be reje&ed. 2 Bulfl. 134, But where the court has h natural jurifdidrion of the 

But ithath been held, that perfons, fuch as parishioners, thing/ but is reftraihed by fome ftatute; as by 23 //. 8. 
who may not be fufticient and able witnefles at a; for not citing out*of the dioccfc, there the party muft 
trial law, shay notwithstanding be fufticient witnefles come hefiti Sentence; for after pleading and admitting 
to prove the fuggeftion; the chief intent of the ftatute the jurifdittion of the court below, it would be hard and 
being to prevent vexatious fuggeftioos; alfo it hath been inconveident to grant a prohibition. See the authorities 
beldf that after the admitting and recording the proof of * fifra, > 
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and Cra, Car, 97. 


Modi 252. Farefl. 137. 


2 145* 

163, 243. 


Fair. 6t. 6 

5 341. 


Hefts 19. 12 U. 76. S«/i. 543. 

Oj a motion for prohibition the. cafe was* defendant 
libelled in the fpiritual court for tithe* of faggots made 
of lopj^ngs of trees; and the fuggefiion for a prohi¬ 
bition was, that thefe.loppings were cut from the flumps 
of timber tree* above thl growth rf twenty years ; and it 
Was ailedged, that fcntence was given in the fpiritual 
court* therefore plaintiff comes here too late to have a 
prohibition : but for Holt * the Sentence will not hinder the 
having a prohibition in afcy cafe* but in cafe of prohibit 
tions grounded on 23 H, 8* r. 9. for citing out of the 
diocefe; but becaufe the plaintiff had not pleaded this 
matter in the fpiritual court, they denied the prohibition* 
becaufe jhe fpiritual court has a general jusrifdi&ion of 
tithes i and if any fpecial matter deprives them of their 
jurifdi&ion* it mufl be pleaded there; and if it had been 
pleaded there* and ifTue joined on it* and on the trial it had 
been found not to be fllva <edua, it had been well; 
but if they had refufed to admit the plea* a prohibition 
Should have been granted. 2 Ld. Raym. 835. 

A prohibition doth lie as well to a temporal court as 
to the fpiritual, court of admiralty or other court* who/e 
proceedings are different from the Common law, if fuch tem¬ 
poral court exceed the bounds of its jurifdi&ion, or take 
take cognizance of matters not arifing within its jurif- 
di&ion. F. N. ft. 45. 2 Inft . 229* 243* 60!• 2 RoL 
Rep* 379* 1 Rol. Rep . 252. 

As if trefpafs vi & armis be brought in the county, a 
prohibition lies to plaintiff. F. H, B. 47. 

So if one fueth another 'in a coart baron or other 
court* which is not a court of record * for charters con¬ 
cerning inheritance or freehold* he fhall have a prohibi¬ 
tion. F . N. B . 47. 

A perfon having obtained judgment in B . R. for his 
debt and damages* brought a&icn for recovery of them 
againft the bail in the court of the *fvwer of London * in 
which a&ion the party qras .taken on a capias * and was 
refeued* after which plaintiff brought his action on the 
cafe in the court far the refeue; and all this appearing 
to the court of B. R. they granted a prohibition. 1 Rot. 
Rep. 54. 

So where an action of debt was brought in the Mar 
fljalfea, on a judgment in B. R. and a prohibition was 
granted. 2 Salk. 439. 

A fuit was furmiled to be before the Lord prefident 
of the marches* for an office, between the grantee pf the 
Lord prefident and a (tranger* wherein the only quettion 
would be, whether the grant of that office belonged to the 
Lord prefident; and becaufe in this cafe he would be 
as it were both judge and party* a prohibition was grant¬ 
ed. 1 Keb. 648. 

Jf there be one intire contra^ above 40 s. and a man 
files f;r it in a court baron, fevering it into fmall Aims 
under 40 /. a prohibition fhall be granted* becaufe this 
is done to defraud the court of the King. 19 //. 6. 54. 
2 Rot, Abr . 280. • F. N%B. 46. 

An action was brought in the hundred court for 40/. 
in which aftion plaintiff cpnfefi'ed that he was finished 
one /hilling, which being ddne with an intent to give that 
----1 ..4 fijperior courts* a 
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1 Vent. 73. 


* Keb. <C^ 


„ _ _ _ and j ft. at 

^(everal times for divers fumj? eSch under 40 s. but amount¬ 
ing in the whole to a Aim fcfikiem to intltle the fuperior 
court to a jurifdi&ion, Jhey fhall be fued for ift fuch 
fuperior* and not 19 an URerior court*#which is not of r^j 
cord. 1 Vent, by ' 

So in a prohibition, to the court of the honour of Eye, 
where the cafe wasf^-one comraded with another for 
divers parcels ofmal^ the money 49 be paid for each 
parcel being upcler, 40*, he levied; divers plaints there¬ 
upon in the faid court» wherefore the court here granted 
a prohibition; bocaufttbo’ there befeveral contrails, yet 
a* plaintiff might i/Jiavf joined them all in one a£Uon, he 
ought toJiave fo done,r «nd fued here, and not put defen¬ 
dant to unneceiTary vegation* any mote than he can fplrt 
y*b{^nto divers* to give the inferior court 


jurifdiftion in fraudem legis, 

1 Show. it. 

It is laid down byC«&, and admitted in a variety of 
cafes, that ho inferior court can hold plea of any tranfi- 
tory atiion, if not made within the jurtfdielion, and that 
1 he caufc of a&ion mufl be ailedged to arife within fuch 
jurifdi&ion. ihfl. 231. 1 Sand. 74. a Jon. 230. 1 

Show. 10. and fee tit. Courts. 

Therefore, in an action on a promife in an inferior 
court* not only the promife , but the ccnjincratioti mufl be 
ailedged Jo arife within the inferior jurij'diction * and mult 
be fo proved on the trial. 1 RoL Mr. 545. 

But if plaintiff had ihewn that the money had been 
lent infra jurifdiflt'onem curitr% or if it had been for goods 
there fold* the plaintiff would have had no need to lay, that 
the defendant affumed to pay infra, jurij'di&ionem curia? % 
becaufe the law creates the promife on the creation of the debt, 
which debt being within the jurifdiftion, the promife Jhall 
be intended there alfo. Lord Raym. 1 n. 

In all cafes where inferior courts affume a jurifdi&ion* 
or hold plea of a matter not arifing within their limits, 
the party hath his remedy* and may itay their proceedings 
by prohibition ; but fuch prohibition can only regularly 
be obtained by its appearing on oath mode, that the fatt did 
arife out of the jurifdi&ion, and that the defendant ten¬ 
dered a foreign plea, which was refufed. 6 Mod. 146. 
Carth. 402. 1 Salk. 201. I Peer Will. 476. 

In the cafe of Mcndyke v. Stint it was greatly in fitted 
upon* that tho* the party neglefted to plead to the jurif* 
dtftion* that yet the matter arifing out of the inferior ju* 
rifdi&ion* the fuperior courts ought to grant a prohibi¬ 
tion ; for otherwife the parties, their counfel ana attur- - 
nies* would give a jurifdiltton to inferior courts which 
they were notin titled to by law; but it was otherwife ad¬ 
judged in this cafe j and it feems to be now agreed, that 
after admitting the jurifdiQion, or after imparlance, thi 
party cannot apply far a prohibition . 2 Mod. 271. 

But thefe thing* were agreed by the court. 

1. If any matter appears in the declaration* which 
fheweth that the caufe of a&Jon did not arife infra jurif 
difliontm, there a prohibition may be granted at any time. 

2* If the fubjedt matter in the declaration be not proper 
|fir the judgment and determination of fuch court* thertf 
alfo a prohibition may be granted at any time. 

3. If defendant* who intended to plead to the jurif* 
dittion, is prevented by any artifice, as by giving a fhort 
day* or by the attorney's refilling to plead tt* if U. or, if 
his plea be not accepted* or is over-ruled; in all thefe 
cafes a prohibition likewise will lie at any time* 2 Mod « 
a 73-, 

A motion was made for a prohibition to be dire&ed to 
the fheriff’s court; in Briflol, on fuggettjon that cr.ufes of 
action arifing out of the jurifdiftion of the IherifTs court 
ought not to be fued there; and this moron was made in 
behalf of defendant in th& aftioh* before he had appear-* 
ed» to ftay the proceedings of the court, «ho proceeded 
to attach his goods in the hands of a garnifuee ; and 
Sir B. Shower Oppofed the motionbecaufe defendant 
could not pray a prohibition on AiggciHon of a matter which 
he could not.plead; and as here he could not plead this 
before appearance* fo he ought not to make fuch a mo¬ 
tion before appearance. And par Holt, a man fhall not 
plead to the jurifdi&ion ugtil be appear ; but if the ori*< 
ginal caufe of aftion arofe out of the jurifdiftion of the 
court* the garnijhse may plead It ; and of that Opinion was 
Hale Ch. J* but if it was debt on a Ample C^mrafl, it 
is attachable where the perfon of the-debtor is. 1 Lord 
Raym. 346. , • ' ' etj' 

So in the cafe of Clerk v* Andrews, Where Slew 
moved for a prohibition to the ,court of the (heriffs of 


London to ftay proceeding, where they attached the debt 
of the garnet* becaufe it^'aw&b&bf the jurifdiilion; 
but it was denied, becanfe the debt was on Ample con- 
tra£t* which follows the perflm\of the debtor. Lord Raym 

; 5. A 'wkt tefii prohibitions are to be granted to tht/gi* 
ritual courts* . ; ;. 

■ V 
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} ’ If one ftics another in the fpiritual court for a chattel 
r debt, defendant (hall Have a prohibition . So if he fuel 
for a tre/pa/s. F. N. B- 40 

If the fpiritual courts take on them to try the boundaries 
of a pariihi a prohibition lies, 2 Rol. Abr. 291. 7 Co. 

44. 1 RoL Rif . 33*. Cro. Elm. 228. 3 Iw*. 829. 
3 AT**. 286. S. r, becaufe the prescription is the ground 
thereof. 

As if a fuit be by a parfon for tithes f and defendant 
plead, that the place where, is in another parifti, a prohi¬ 
bition lies $ becaufe they meddle with that which is out of 
their jurifdi&ion, tho' the original thing be of their cog¬ 
nizance, and this comes in obliquely. 2 RoL Abr. 282. 

I Show. 10. Ncy 147. S. P. 

So if the vicar of a parilh libels againft another to avoid 
his inliitution to the church of D, which he fuppofes to 
be a chapel of eafe, appertaining to his vicarage, and 
defendant fuggefts, that D. is a parith of it/elf, and 
not a chapel of ea(e; a prohibition will be granted, for 
they Jhall not try the bounds of the parijh. z Rol. Abr. 
291. 

So if the queftion be in the court chriftian, whether a 
church be a parochial church, or a chapel of cafe; a 
prohibition lies, 2 RoL Abr . 291. 

But if the bounds of two villa lying in the fame parifti 
come in quefijon in the fpiritual court, no prohibition Kes; 
for fuch bounds are triable in the ecclefiaftical court, 
tho 1 thofe of parishes are not. t Lev. 78. 

The ecclefiaftical courts have cognizance of a way to 
a church, and for not repairing foch way the parties 
may be proceeded againft in the fpiritual court. March 

^So if a parfon is prevented from carying away his tithe 
by the Hopping up the ufual way, he may have his remedy 
in the ecclefiadical court, grounded’ on the ftatutt 2 Ed. 
6 . Bulft 67. 1 Jon . 230. 

But if the queltion be, whether he is to have one way 
or another, or whether fuch a way be a highway or not; 
this cannot be tried in the fpiritual court. March 15* x 
Bulft. 67. 2 RoL Abr , 287. S. P. adjudged. 

So if the churchwardens of a church fue for a way to 
the church, which they claim tp appertain to all the pa¬ 
ri ihinners by prefcription , a prohibition (hall be granted; 
fot this right being grounded on the prefcription, is to 
be tried in the temporal courts. 2 RoL Rep. 287. 2 Rcl. 

Rep. 41. 

If a man be admitted, inflatuted and induced, and a 
fuit is commenced in the ecclefiadical court to avoid the 
inliitution, fuppoftng it not valid ; tho* the thing be of 
their cognizance, yet becaufe the induction, which is 
temporal, and gives a lay right, may depend on it, a 
prohibition lies. Hob. 15. Latch 20;. 1 Bulft. 179. 

Lit . Rep . 165. Poph. 133. I RoL Abr. 282. I Show. 
Rep. 10. 

. If there be a fuit for tithes in the ceded aftical court, 
and the tenant pleads, that the party who fues is not in¬ 
cumbent, but that j. S. is; and this plea, becaufe it 
goes to the right of the incumbency, is rcje&ed, a 
prohibition lies ; for by denying the tenant this liberty he 
might be twice charged for tithes. Cro . EL 228. 3 Leon. 
26c* 

There are frequent inftances of prohibitions being grant¬ 
ed to the ecclefiaftical courts to Hay fuits for fees by 
chancellors, regifters and proltors in thofe courts, on this 
foundation, that demands pro open & labore are jproperly 
determinable at Common law, and fees cannot be fettled 
fy the canon law ; and that the fpintual court can only 
give cofts and expences of fuit, but that no action of debt 
will tie for fuel cofts at Common Jaw % and that the pro¬ 
mts of an office being temporal, the remedy for them ought 
to be by quantum meruit $ or in cafe it. be ah office of 
freehold, by aflife ; the denial of juft fees bdng a dijftiftn % 
therefore it feems to be now fettled, chat neither a proc¬ 
tor nor regtfter can fue for fees in thd fpiritual court, but 
that the proper remedy is, in cafe of a fee certain, by 
an indfbitatus ajjkmpju r, or in cafe of an uncertain fee, 
by quantum meruit $ and in fuch fuits it'is. not neetjfary to 
prove a retainer , that being implied by law. 2 RoL Rep. 
50. 3 Leon. 268. I Mod. 176. 2 Keb. 615. 3 Keb. 

3 <> 3 > 44 1 ’ 333* 4 Mod. 254. 
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If a legatee takes a bond from the executor for payment 
of the legacy, and afterwards fues him in the fpiritual 
court for the legacy, a prohibition will be granted $ for 
by taking the obligation the nature of the demand it 
changed, and becomes a debt or duty recoverabfe in the 
temporal court. Teh. 38. 2 Tern. 31. but zfRol. Rep. 
160. S. P« eont. , 

Matters of freehold, and tHe rights of inheritances, 
are only determinable in the temporal courts; fo that if 
the ecclefiaftical courts intermeddle with thofe, a prohibi¬ 
tion lies. F. N. B. 40. a RoL Abr . *86. Lit. Rap. 
164. 

As in a feoffment of tithes and lands, where there is 
no livery, if they adjudge the tithes topafs, notwithftand- 
ing there is no livery, a prohibition will lie. Cro. Jat . 270. 
.1 Tent. 41, cited* • • 

So if a man devifes, that his lands (hall be fold for the 
payment of his debts, and that the overplus ihall be paid 
to fuch perfons in certain (hares; the legatees in this cafe 
cannot fue in the ecclefiaftical court; for the provifions 
intended them arife originally out of lands, and their pro¬ 
per remedy in this cafe is in a eourt of equity. Dyer 151 , 
*64. Hob. 265. 2 Rol. Abr. 284—5. * Show. 50. 

Cro. Cur. 16. 

Bat if a rent be deviled out of a farm for years, the 
ecclefiaftical courts may hold plea thereof; for the term 
for years being only a chattel is toft ament ary, consequent¬ 
ly the rent devifed thereout, x Sid, 279. 2 Keb. 5. t 
Lev. 179. 

The rights of offices for life in the ecclefiaftical or courts 
of Admiralty are determinable at Common law; as in 
the queftion concerning the validity of two patents, by 
which the office of regifter to a btJhop was granted ; it 
was held, that this (hould not be tried in the (piritual 
court, tho* the fubjed matter be fpiritual 5 becaufe the 
Office itfeif being matter of freehold is for that reafon of 
! temporal cognizance, a Rol. Abr. 285—6. Noy 91.' 
Latch 228. Palm* 450. Oodb. 390. Cro. Car. 65. 2 

RoL Rep. 306. Raym. 88. x Lev. 12c. 4 Mod. 27. 
Comb. jo 5 . 

Trefpafs on a glebe being freehold, cannot be de¬ 
termined in the ecclefiaftical court. Bro Jurifdi&ion, 
pi. 41. 

A parfon libelled againft defendant in the fpiritual court 
of Yo*k for having cut elms in the church-yard; and a 
prohibition was granted, on fuggeftion that they grew on 
his freehold. » Ld. Raym. 212. 

For more learning on this fubjeS, foe 4 New Abr. and 17 
& xS Vin. Abr, tit. Prohibition, and Black. Com. 3 
1129 ,, 3 * 

A fuggeftion for prohibition begins. Be it remembered ^ 
that on. Sec. comes before our Lord the King at Weilmin- 
Her, C. D. in his proper perfon, and gives this court berg to 
underftand and be informed. That whereas A. B. &c. 
({cuing forth the complaint and proceeding in the other 
court, contrary to the laws and cuftoms of the kingdom) 
Wherefore the faid C. imploring the aid of this honourable 
court, before the King him/elf, pfayeth fo be relieved, and 
that he may have his Majeftfs writ of prohibition, dire&ed 
to the judge of the fttid court j Sec. to prohibit him and 
them from taking any further cognifauce of the faid plea 
before them, touch !*jg or concerning the sfremijfes : And it it 
granted him accofSitigly, fife. f T 

The common fdijn of a prohibition runs thus : George, 
Sec. To A. B. &rV. Greeting; \We prohibit jfm, that y^F 
hold not fleet in the court , Se ct of, Sec. whereof C. 0, 
eompUtins , that E. F. draws htminto plea before yt*, Sec. 
4 W to the party himfelf; We p^hibit or forbid you E, F. 
that you follow not the flea in the efcrt of, «c. whereof C. 
0 , complains, that yon draw him into the court. Sec. 

| 1 pi}IMtf§ be bade birtfta ftaftf, A judicial writ 
dire&cd to the tenant, prohibiting him From making wafte 
.on the land in controverfy, daring the fait Reg. Judic. 
*x. 

It hath been adjudged, that a prohibition (hall be grant¬ 
ed to any one who commits wafted either in the houfe or 
buildings of the incumbent of a fpiritual living; or who 
cots down trees on the glebe, or doth any other wafte. 
Moor 917. 3 Nclf. Abr . 5. W'** ,;**■**<* 
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nil teftffit, Pat undivided, it usteett in law fat ■ 
pcfeffioti or occupation of lands or tenement* belonging 
totw\or more perfont, whereof none know bitjfaroffor* 
Um\ as coparcener^ before partition. Bt*&* kb c. 

fhiolea, (Ut.y |n Bnglifh fm^etty, are focWffue a* 
proceed from * tMtfitl mamagt t tho* if the Word be ftfed 
at large, it may denote other*. * 

Ifamfa tf tbe (Pnfaor fa 

mu ttnvocatiatrii) Is an dffiCtrchdfen by ccdeQhMcpl per* 
Urns, puMickiy aflfembled in convocation bf virtue of the 
King*! writ at every parliament: And {tow ate two Pro- 
iocutors f one of the higher Hot>b of QJVtotition, the 
other of the lower Howj the tettef of Wlfldh i» «hftfe by 
the lower Houfe; end prefeneed to the feiffieps Of the 
higher Houfe m their Prolocutor^ that U the perfon by 
whom the lower Houfe of Convocation Irnpitd fo deliver 
their rtfolutions to the upper Houfe, and bm their own 
Houfe efpCcaeiiy ordered end governed s HU office ia to 
caofe the clerk to call the namOt of' flick a* are of that 
Houle, When he fees taofbf to read all things propounded, 
gather fuffrage*, 8>v* 

fi whet* otf a valuable considera¬ 
tions perfont hind fchemfcJve* by Words to perfOrfe fuch a 
thing as is agreed on ; upon which affiion may be brought: 
And a promtje *«<unft a promtfe made #t one and fa fijife 
time, it a Aiftcnfat ground for an iftion. Crt.flwct 
$ 4 ** 703 , 84B. 

If ptmiifii are executory on both fide*, j^iforurto«e 
need mi be averred * betaufe it a* fa odmmr^redktfi% fa 
not the performance which rajfef fhe coofidemion, 4 
Mod. 189. 5 

Where a mnrifi U biade to do U thing, and them {• no 
breach, the fame may be difcheigod by parol } fa tf it 
be once broken, it cannot be difehargCd Without famafe 
in writing, being then t debt, t mod: Map* fa* * a 
Med. 44 . And when an a&ion is grounded On a pfotaife* 
payment or feme other legal difehasge foot bo pfeatded. 

1 Mod. 210 . 

If a promife be to pay a fern of money, by fever*! 
monthly payments, fa pWmife being intiit, a broach of 
payment of the firfi month, is a breach of the Whole pto* 
mife. a Roll. Key. 47 * See Moitfl PrmUe f Jfaipfitt 
and A 8 ion on the Cafe* and Stick* Com. 3 r. 157* 

gbpimflbft 9 fa* See ib. % V. 467 , 

geometer*, fPnmoiem) Are thofe who In popular 
end penal addons profecute offenders, in theif Wtibe and 
the King**, Us htfifam do, having part of dm mm pr 
penalties for their reward * They belonged chiefly td fa 
Exchequer and Kfwg*t Stitch 1 and Sir Mebmmt Coke call* 
them turbidumhmfatgMt* jlaffi ipi* 
fb^otmitge a 141b, {Pmfatg*n btgm) h to dedaiv, 
pnbltfh, and proclaim a law to ffi*people} andfe Pro* 
mokmt* PrmuigMm figoffio* pabtMM or pfatufad* 

6 H .6 c. 4. dee Stuck. CM. t V. 4$. 

•fsnoburp. fim Ptoboummy. 

Ie fhewing thltroth of any matter ^Hedged, or 
the trial or making ou\of any thfef * by U jury, wit* 


p % 0 

i^^nOhnatihtwartPryfi W, )i^j iifetih 

Wher. in agreement*, (gt. reonired tdieswiwd, ad 
particular form it diredtod how the Pntf find! be made* 


the plaintiff may bring hi* a&ion, and serf that the thing 
mm fat t and Hkfmim fay take itfbe that it was not 


done, and then pfeimifiT mjfpto ve thodffing h* 
Cm. Mfa 20$j dro. Jut. i$i, 

Pima tiff faid} that a wager was won by deceit s 


Smmmti 


metifT raid} that a wager was won by deceit 1 defend¬ 
ant replied, Give me a fijlling# and if you can prove that 
phdve ate two Pro* xt Wei won fymtby deteit, f wl! give you five pounds ; and 
Convocation, the ia fin aabn on the cafe brought bgainft defendant on hi* 
WlOdh is chafe |f pMHfe to pay the five pounds, plaintiff alfedged tojM* 
leBifeiDps Of the that he had got the wager by deceit} and it was adjudged, 
is fa perfen by that be need hot make any other Proof of it but in this 
aftion. 3 Bfa* 56. Cr# Eh*. ao|. 

In articles the parties bound themfelves in the penalty 
of 100 /. btc. tone paid on due Proof of a breach 2 Proof 
at a trial fat maintain the aftitm. Intw. 441. And 
Proof moy be in the action, in feverai other cafes* Cro. 
Jot. 1 fifi, 488. Proqf by witneflhs, &t. fa Bwdomn* 
an d Stacks Com. )K $€&> 

fb*0 partihuo Ubmnbfe, An antient writ for parti¬ 
tion of lands between cn-heij*. Jfa Orip 316. 

#iuprr JPCttbe See Stock, fa. % ri 58* 

W*peitf f (Promtm) Is the higbt/f right a men can 
have to any thing} being ufed for that right which one hath 
to land* or tenements, goods or chattels, which no way 
depegd on another map>*s curtefy 1 and waa firft intro¬ 
duced} th*t fafymmouigbt kmm bit mum. Stud* Compan. 

^Sefeve the JW* there w*# no fobh thing as particular 

Hi,1.^.^ U*. _dXl fL - _ 


manifeft it^Ufyr tdka Mm him; fa On the iocreafe of 

a >le, trade and Inddfby, Pmf&ty sum gained by pur- 
e, ahd Othdr UWfoi means * for the feeiuing whereof} 
proper few* were owned, fa Storm* to 
rriffa in fend* ibd tenement ia acuaired either by 
fay, dkfiett by law, or mw&Mxi ana in good* and 


J yfo Ho Ufa% *0 deprive another of hi* Pnmm % or 
dMforb 

mpfWwf fCnbn it bound to take due care of his 
own mpWfy* thereof may not injure his 

neighbo ur . 

jtfly. All vtatfm nnft fo n& thfeir right# tkst riwf do 
wot* i* dwf&antfvftMte it# dUmttg. tteir naighbour’t 
AM. ModU Eotr. Btti# *to. 

Tbete 0* iH> Ant writ of Pnttrnu. vit. Prsttn. 


ProptMttt vie. Property 


the trial or making c 
nefib*, bfc. 

Bration fays, 
by witnefie*} 

&t. 

a Proof* according r to 
a jury on a trial, Sffa 
tecaM*$ ore* 

Tho* where a 
intended of 
tion i* %al 


Ho fabgg vi*u Pfa «de»,, 
deed*} writingf, 

- -0-0 i ^ m - ^u ll 

W®WpW w 

bfcggiy of 



s.bfoioiS i Pnpitp ««nHfed j ud Pnptrtf po/VcHot} ; 
Aad Mt *bfelM« mpHatf both m <b(bkw pow«r to dif- 
pof* at kit riMt# at k# ritaAi# AWaft totmiawtof tha 
had. The hatband hath a qualified property in hfi wife*, 
tend# ml thmk «ad Mai fetifiMr daHth perfo- 
oal be hath in *bfel««» ptmemr, Pitmd, $. 

Bwrf <Mntp«f aaodt, n. uhh »«Mt«i Wapatt y in 
thews TbtC afedatte of foodthttb *» JMMWMi It the 
Modtjrivea him hjr will aarit m Awft U fmm r him by 
axaewon# AthatiwIiadlthaiMhaM, MM, «)Car. 
S* ffiel * f* f 

Andtho’by a bW watt B Mt, • bawik and fele of 
|Oad» aka, ba 4 hfl» Mrimtit deUmrt hr pay- 

weatof $mt‘&*pmm MW SwMafe aflion of the 

cafe for now lutf feM BM teif* mat fa m fam tr vefes until de- 

SS!S^^lBSS^ S^r ‘ Mm, ^ 

3 M 4 MNHbpMMwfc.Mb xiwhifl pay him fo otach 
atMNfe ipt uUf,‘ WWSftt Mtf«arit ia foeh a place, 
tQ iMM tew M aM tN y ^iTOdfeaywdfetetaadhyfel 

*p H. 9 . 16. 

V i fe W M ^it WirittW in aM b ornAw. i 

M MSWm, Uis gmmJo, when no other an hare 
thhaamw the owner# or with Was, without his *d ar de- 
finttti otAerieflh when fern other hath *a uteraft with 
hew. Or where there ia a property rife in an other# a* awU 
at in the owner j ar by bailment, delirery of things to n 

9 F tamer. 
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earner, or innkeeper, Wisest good$ «re pawns w prcag**i, 
di (trained or levied, &r. Arid property in a&ion, is 
when one hath an inteitft to foe at law (or the things 
feemfdves, or for damages for them * a* for debts* wrongs, 
&c* and all theft things, in poffeffion, Or a&ife, one may 
have in his own eighty or in'the right of another* as exe¬ 
cutor. WooePehft, 314. 

A per fan hath foc h a (pedal propertyingoodsdelivered 
him to keep, that he snuy maintain items again ft ftrangers 
who take them not of bis, pdJTdfion t So of things deli¬ 
vered to a center*and -when goods m pawned* &fr. toil 
Ahr . 400, 401. 

An executor or adminiftrator Hath tie property of the 
goods of the deceafed5 But a (errant hath neither a gene¬ 
ral or fpecial property-in his maker’s goods ; therefore 
to take them from his mafter may be trefpafs or felony* as 
the cafe is. Goldfi. /a. 

If d man hires a horfe, he hath a (pedal property in the 
horfe during the time againft all men, evexdgainft the right 
mmer 3 again it wham he may have an adtiotl if he difturbs 
him. in the poflelEou. Cro. Elix. 236. Bat H hath been 
adjudged, that if a man ddivergcodf. tee.to another 
to keep for a certain time, nod then to re-deliver 
them 3 if he to whom they were delivered fell theraio 
open market, before tbeday appointed for the re-delivery, 
the owner may feize them wherever he finds them, bc- 
caufe the general property was always In him, and not al¬ 
tered by the falls. Godb. 160. 3 Net/* Mr. 18. And 
if one delivers a horfe, or other cattle, or goods, an¬ 
other to keep, and he kills the horfe, or (polls the goods, 
trefpafs lies agajnft him $ for by fee killing or spoiling, 
theprs/rrry is deftroyed. 3 tUp. 1 p ; 

If a (warm of bees fight on a tree, they are north* 
owner's of the tree, till covered vM bithivny no spore 
than hawks that have made their ntib there, (fr. < Rot 
their young ones will be hb property* and for them, he 
may have trefpafs; . Betf. Stud; c. 5. Go, Lett. 
145. *■ ■■ ■ *# - ' , 

A man’sgeefe, Ids, flyaway out efft^ht* wherever they go* 
he hath flilf ^property'm them : And it isfaid, that whillt a 
pctfon*s hawk is in flight of a partridge* or hts Hounds an 
purfait of a hare, &'c. in thefe cafes he hath a kind of 
property in. the wild creature. Se&mdf. Hk i. r. r6. 3 
Sbtp. Ahr. 111. * ■ 

WiM beads, deer, haves, conks, &*, feo'thcybdong 
to a man on account of his game and ^leafeee, hone cfe 
havd an abfolute nAl property in 4 but if they m ipdofcd 
and made tame, there may be aquaUfied and goS&lfoty 
property in them. , 

One may have abfolute property in feihgiof abxfe na¬ 
ture, as. maftiff dogs,, hounds, fpanieto, (Best but not in 
things ferae naturae, unlefs when dead. J)ak,$j i. Finch 
176. 11 Rep. $0. Reym. 16* 

Property in lands; goods and chattels* may be forfeited 
or lofl, by treafon, felony* flight, outlawry; alfo ofgootft 
by their becoming deodand* waif; eftrayv Ifo Sac, Fleet, 
77 * 78. ;* 

0^mnv *n VMpmmr fee* He who hath the land 
which lies on bofendts tile highway, Hath dm, property of 
the foil of the highway in biixti notwifelawdtng fee/ubg 
hath the privilege fmvhia people to pafe fefcftfe’ at titer 
pkafote ; for the law prefumes that "fe0, fift 

taken out of the lands of the party who name fob laittfe 
lying on both Tides the way: And d(hwlw$i’ of 
im claim the foil at pm of their wade. 

400 . j 1 ' : -r h .vJ 

If the fea ora vieter* by vfokn I: feturfiort feWfei 
the foil or ground in fo great a quantity* feat fed 
fee property io the foil, dm bew 
fhall have his land 3 but if his IfekU, . 

walled by fee ft* or liver* he m^b^;^^fpnperty/bk • 
eaufe hecannoi prove which is hit land. *^,1650, , 

A tenant hath ns^r * %eckl prepern i n the on fed 
lands demifed, fo mf : as they temm pm *iyrf the Beer 
hold 3 for w Met they mf fevered, bu: property if; gone.' 
II Sep. 81/ 1 ■' ' " fl ’ *' 1 

f^opevtp hitevet^ Amati boiaw*, or flnds my goada* 
er takes thmn fmm me> neither of thefe afes will alter the 
grope?#, Bro. Pit^ett* ey; 


If one haying taken away com, snake it into mgit; 
turn plate into money* or timber into a houfe* he 
property of them is altered* Deddmdge Lana 13a, A 
Jkod Where goods are generally fojd in a market mere* 
fir etvMmhk tpnjSderatum* and without fraud, it alters 
thereof. 5 Jtep, 83. 

To alter or transfer property* is lawful ; but to violate 
pHfirty it never lawful, property bck)g a fecrcd thing 
whkh ought not to be violatedw* And every man (if he 
hath not forfeited it) hath a property and a right allowed 
him, fo defend his lift, liberty* and effete*, and if cither 
be vkdated, it gives an affcton to , redraft fee injury, and 
puaitit fee wrong* k Li#, Mr, 400. 

|ft|MSpb«€ft0» {Prophet**} Is foretelling of things to 
crane, to hidden myfletious ^eechesi whereby commotions 
have been often capfeti in fee kingdom* agd attempts 
made by thoft to whom fotb fpeeches piontifed good foe-, 
ccfs, th fee Words were myitically framed* and pointed 
only to fee eqgnizanCe, arms or feme.other quality of the 
parties.: But thefe# for diftin&ion feke, are calkd faj/e or 
phantaftixal prophecies. 3 Ed. 4 . C. 15. 

Fal itfrophc&i* (where perfons pretend extraordinary 
coibmiflmns Born God} to raift jeafeufles in fee people* 
or terrify them Wife impending judgments, hlc. am 
ptuufcable at Common law* mimpofieres; And by $ J 57 **, 
e, it* None feait j^blifh m fet forth any faffe prophecy f 
with; an intent to raife feditios, on pain of io 4 for . the 
flrfl .life* and a year's duifwifomnenti fed for the 
fecund feftnee to forMl aU hit goods and chattels, and 
impdfefenent during tt&2 The proftcutfon to he within 
%fe6mEbi. $ led. 128, 129. 

To ptfffefy wen fb : King IhaiLdk* hath been an- 
tieatly held to be tifefon. ML Rep, .l 3 L See Slack 
Gem. 4 K *-494 - • . .1 1 . , 

fesfetlfe (Ftopertk,) See /hr Qmtmde pro Rata 
Portknis. 

f 9 feflfefei*ism» {Purpotft) Intention or meaning. CrwelL 
Secktidum proportion diSi tyrographi inter cos confiSi. 
Carta Rogeri de Quincy# 51 Hem 3-* 

^SOffeUSberi* The Sjfe chapter of Cafe’s three /»- 
\ftkutm is intituled againft mempelifts* propousuiers, and pro- 
js&ort* where it ftems to figmfy the feme as mount clifts . 
Cowell; 

t&rep^etarp, {Proprimrius) Is he who hath a property 
in any' thing* fu* eetlus armtrio eft ohnoxia ; bnt was 
heretofore chiefly ufed for him ,who bad the fruits of a 
benefice to himfelf, his heirs and focceifors* as abbots and 
friers, had to them and their focceifors.. Sec Appropriate 

tion. ... 

fflfeprfttatc MdfeMMi k a writ to fee foeriff to w* 
ubivcf fee property of goods diftrainefe when defendant 
fettoeth property on a replevin foed} for fee focrif’can^ 
not proceed tilf that matter is decided by writ 3 aW ifi| 
is found for plaintif, fefe fee flieriff is to, make replevin 4 


but if for defendant, he can. 
77. Finch $16* 4$fr. Isft t 
,148. ■' r 

Hfetata, Is as much as 
Bfr. are to pay 

Ibifeogttc* 

SO another da; 

ufe& *dA$m*nyokdt ; 



xio fnxthar. F, N, B* 
Spc ifer L Cem, 3 K 

•riser; as jointenants* 
to feeir eftites# 

prolong or put 0$ 


were antientlir 
bafe beeu adif- 
ftfttm, fed an ad* 
BsmUmm*- and 


.. V **< 

. . . but of h 

iMfeimk only t .tofesfefe 

Bjditk&Com* i K 386. * * 

;dgsrateusaauEB!sss 

» dui Wtt %». Ot if tlw Xiol’i 
« 0 ' t l»«MsWe 4 ; '. 4 i tinialt of'*, l»m. u 

'«*0t» « maa w«-s.r«« iit.A*t y t ''" • ’ 
oad’tylttif wife (wteo atMowed in coott)Mp| 
ofAlk-maMer rf-iMf* between him and any 01 

■- ; , '.except 






R- O 


afliftt of navel 4 ijjkjk, afife Of a (ami* prtfimmW* 
attaiiAf, i$c. until his return* a LeU, Jir. $98. 

Pnhfflen u an immunity granted by the King to a cefe 
tain pctldjj, to he free from film at htW for a curtain tithe, 
and m feme Hdmmt caufe; and ’tie a branch of 1 tHo 
Kiny’t prerogative fe to do 1 There are two fern of theft 
pmemm 1 one is w# tku/uk wlm*s \ and of that are* 
rdfes* there are three particulars j one it called jUmprn* 
ft$ur*h and iw for him wife li going beyond fet in feu 
King’s feme* j another la f*/« tomrnm which ie fit 
him who it already abroad in the King’s fervioe* haw^am** 
bafTtdor, t£c, and another Is fee the King’* debtor, that, 
he bfenqt feed till the King's debt is W tf Aaf the 
other fort of prtotMn* is raw WV* which 

is granted to a feirita&t corporation, that Mt good* or 
chattels be m taken by the ofecto Of the KJngiTfef the 
King’s fcwice j it may hkewH* be granted to a %irkUal 
peuon Angle, or to a temporal pttikm, Reg. Ortg, 23* 
3 AV^ ad. 

On a perfen's going Over fea, rh *#Jr Jftrtwtt oftk* Xt*g, 
writ of proieEm wall ilflw, to ho 'quit of fiats tiH be to- 
rurn; and then a refuramrtns may bk had againft him: 
Cut one miy proceed agamft dufettfetoi having fech fev- 
until he CoifcOi mi feewa his treU&U* In court, 
and hath it allowed j when his pldwormit feallgojfertffti 
tho r if after k appears that die party who ham dm to* 
tctf<on> goes notabout the blafeiefs fee Which the fratmfm 
was granted, the plaintiff may have* repeal, im ffofm 
eh ley t MIL Jfoi 

A ftotecim is to be made ftr one year, and may be re¬ 
newed from joav to year j but if it be made for two 0 if 
three years the jumefe witt* cot allow it; And if thfe 
Kmg pt ant a pntcftw to his debtor, that he be not feed 
till his debt is paid; on theft pnu&tbtu none fetfU hpdfe* 

1 vy< d; the patty is to answer and go to jodgm*#, toed’ 
ex enhon fhall be flayed. 1 fnft, 130* Ed, 3, , 

’1 he King granted a pmtSH&n to efte of hi» dtbtort j 
and on d^iurrer it was ulkdgfd, that by sj &f. f* t. 
19 ptoufims of this kind are exjrteily, thatnoOd fhali 
be deltytd on them; but the patty Ihall aofwer and pro¬ 
ceed 10 juupttttit, and execution foil ftuy: And the 
court ord* red, th it wheu it came to ekOontsod they mooli 
ad vile j lo a rtjpvndeas tufter wa$ awarded. Cra* Jett. 

477* ' 

|n all fitteJten* there ought to bow mfi Jbw$ft* 
g\ anting tbm; 11 obtained pending the flat, ghrtpc are 
nought, and a perfen giving hail to an action on urtoft ; 
it w (aid may not plead his frstc&m * one may won hi 
difcJurped Out of pnfen to which he is committed in exe¬ 
cution, by pmm** W> fern the Him &c. Not wifi 
frm&m be attfcwed where a pwfeft Is taken on a e*pm 
mlagatm, af er judgment; for the’ 
h at the KfegS fait in the frrfl: phmt, it is in the feist 
degree for the febjea* Lmtb 197, * Lean. lie. Dw 
lit. Hof* 1 

But in K&ftrn on aJmt&t a pmt&m wwfer the QwdMt 
ferikm defendant was in m 


| P R O ■! 

JfaM i MWeCtfoa A. B. mJalibis Jirvmrtt, hud/ Wfi- 
WMMft, podt t^ tUuthin, he. a j 

JL ^^« oW ‘ l V' ’•Dht/Uvir: tbmaMiUt 

eummijm liatju protoA »m/ 4 h/hd/h»ArdA.\ **d 

r» ***, *°* —'V *» Ww «r «iw, IT 

: W * "**' *■ t»h Jut t» tkm, * 9 imm, 

rf«yp> it «Mu", m f*u tfrmau firfmfh, Acf jS 
$ label, hu ftr m yur tv tmbrn I, wit- 

I IMteBiw if t*bMh*0i,. 8e»A*#^&&r JW 4/«i k 


ytu »jg<WiUCUlMes,. tt« tttartlduty, rktherp»r- 

SuSSTtSS 5 ? r*22? T 0 ^ 1 * 1 la «‘! natureT in 

this roped, working fo feongly as 10 need father wcheckr 
* 71 ^ A parent may, by oar law, mmkm® and 
uphold his thilditn m their law feitsi without bcitie 
guilty Of tw legal crime of mabifeinmg quails? I 
parent may alfo judify an aflhult 4nd battery in defence of 
the perfens of h, 8 children * Nay,^ whetk a ttau’s fee was 
beaten by another boy, and the &&or went neix d mih 10 
dnd him,ife4p the few's quarrel by%mn« 

the otner btiy, of which beating He aiterwards uafaimMub 
died; it was not held to be murder, hut ma»«i»htir 

. Cre. 296, «a a a?. ” 

Such indulgence does the law ihew to the frailty t f hu- 
h*m* and the workings of parental aftb&ioh! 
El 4 (k, Cm . i Fa 450. 

ffprtfegltttt. Peers, and lartnbfe of 

‘V ?T lvita V» "*y P»* Mr mmai 

lTSt'j "»»-«-# fy tim 

"y.. 1 ? *** ^ °™ Blds «««to otiiert, on written 


*° ••an w» by 

*TC«U» rewnitred t/w 4 
W *e^ U>>l W*Vy iwworia* Md feiliw/ written 
fruaSiru, fftoo mA a th* item. «f thst pi»r, to tortnt 


But in a&ion on 
Seal was brought into cou 1 


warn in ffowrst &<<. ah&k #a» >iMd tbtP an 

-- - T1 % 

sdKm^fer the 



with ofllnm cVimes, refe^iag on the Houfe of Wife hi 
WM fcnteocri to p» r » ire, and to ftaod in the plW 
». AM. Cof. m l. W t. }+«• 8«* /Vmi»e. ' 
^jOttltfon ot tbt Csano « BUftarfufter. Thadre* 
u&laa ef the curt el»ht • allowed for any perlba who 
attwtli hi* ow*b«a«ft n dti> oo«% or by vu»e of ant 
/abmnt bm «^a it store pojserfy ir/ortw. 
anWawaw,, Th* AlMteoi ritowing » chaUeore w 

W, (f rr/rdhrut) Hath two applicatioiu t one by 
w«y of waAoe. tocaU ttetoafta fa* it were) or openly 
•tom^bre by doth «>th» not at all, or but conditional!, 
atetd h>» copfent ta aoynft* or uatu the proteadino of « 
jod^o re a retire whereto hjt jreifdiOioa is doubtful, at 
? **8*^ « % o*b f«b« tbao by law he it bound. 

ftbadm and Atf. Qrig, jo6. Th» other la by 
yay of dtenplwre, at to/w^ a **>’. biU. Forexampla, 
If 1 give money to a mredkaot in fr«w, tahwo hii bifl 
ef exebMM>«o be Wpetd re AmbaA'Ay oat rehawh, 
^goeth i ff atnyoMtio, I find ore n^tffatiafied, bat 
cWaar delayed or drewd, tbea 1 pi to tha Atefcnw, or «en 
toMNribofreorahanH, aAdyrre^ thatlttTMWj^di 
aod tbttmpoo, »f ha bath wry /ml, mmfakm nan* 

£z ** 


reft ,imZ 

fe *« defence or ftfeeuard 
Mug concluded by th< 
be joined by it 

'Aft MUpIiem one docs not imfth d 

lM*g iflidgud by another, or w'hfel 
Cm£. Ah pr;m«M, DM h 
IMm # PKifed pn pmtH that he made not tit* Mir 
1%W* hMwferpvhiicddfe If he made no tcfefeient \\ 
drttti mm ao exeemr. ilfew. 2d* cites 7V. / 











frroteftationU of two kinds, iff, When a na p!ends 
iny thing which he dire not dire&ly affirm, or cannot 
plead, for fear of making bu plea double; mi if in con¬ 
veying to himfdf dp bit pirn a titles he ought to plead di- 
verfe descents bp diverge perfoni, and he dam not affirm 
that they were all ftifed at the time of their death; or aL 
tho’ be could do it, yet it will be doable to plead two <U- 
fcentt# of both which every one by himfelf may be a good 
bar, then defendant ought to plead and alledge the mat¬ 
ter, interlacing the word prpteftondo j as to fay (by pro- 
teftatton) that fdch a due died feifed, &*• and that the 


I; a; 3* 4, CST 2 J lie. 0. <• 7* 3 Jwr* a. r. 3. ft M 
£• ii- uff/r. *,a. <.2, 3,4. ^3 tf. j. r. al See 

Pfmmim* and j£*l. Cm* 1 ffo# 4K toy 
fdfofefftmtce. The aft* to retrain the exorbidEnt abaft 
of arbitrary power made in the ^parliament at Oxford 
**|i, were called proviftonts by who continued 

butt* Pttrif. mmo 1260. As#' ms** quia jitrtmrat caw 
WepUdo prim^gmm fm bf Saronagk* proviiiones Qwd; 
mpfe > imviolobiUter fervaturOm* befog to provide 
Ihe King’s abfeiute will and pleaferc* See Afar* 
Parif. fub annis 1244 W i*$8. Provfontt fignified alio 


adverfe party cannot traverfc, adly, When one is to an- | promiskmixo or provifion* of visual 


fwer two matters, and yet by law he . ought to plead but I fBfobfftbtif (ftUidg Otnwbolfcme) is an offence agsiiift 
to one# then in the 'beginning of hi* plea he may fay I publick health, To prevent which tbeflatuteci Ben. u 
prottdandokf note eotneftondo fothpart of the matter to be M * “ JA — J - -* *-*-*-- - 


protoftaadoiA m a eognqftqndo fuch part of the matter to be 
tme, (and then making his plea further)^ pro pktito in 
bat firth &c. and fo he may take iffue on the other part 
of the matter; and then he is not concluded by any of the 
ted of the matter which be hath by protection fo dented, 
but may afterward* take ifiue on it* JReg.Plat, 70, 71, 
See ii Pin, dbr. tit, Proteftaiion, 
ffeomftaite Cbrttyett of itapifto one Jtto*. The 
Lord Chaneellor, how to make an order on Popiih and 
Jewife parents refuting to allow their protedant children 
a maintenance, 11 is ta Will, j^r, 4. feff* 7. iJsos. 
ft* t* t» 30* j 

(fyoteftant IDfffimtcte, Exempt from penalties. Sea 

Difthters, Nonconformifts. 

fCotcffant &umufon, Sep 4 %, PrerogaHv* w Ik. , 


A & and the ordinance for bakers, t, 7. prohibit the fete 
ofcorrtlpted wine, contagious or unwhoifome fiefh, or 
deffi;that is bought of ajfetf; under pain of amercement 
for die fird offence,. piUory for the iecond,. fine and im¬ 
prisonment for the third, and abjuration of the town for 
the fourth. And by is Co*. 2. r. 23. / n. Any 
browing or adulteration of wine is pumfhed with the for¬ 
feiture of too 4 if doneby the wholefaie merchant 9 and 
40A ifdoni by the vintner or rotate trader* 
fHmo h a condition inferted in any M on 
thar performance wberepfthe validity of the deed depends; 
and femetimes iris only a covenant, ftcundum futgeSam 
mateniam* % Rep, 70. 2 Li]l Abr. 399. 

The word provfo if generally taken fur a condition 9 
but it differs from it in fevearal rofaefts; for a condition 


fdsotbOHOtArp, (Pmmmrtet, vd.Primu Mmrim\ I*a is ufudlbf creatfdl^ the grantor or leflbr, but a prvoifo 


chief officer or clerk of the Cmmtn Pitat and Kuqft &mcb t: 
and for the 6rlt court there are three Prmbmtmd*t 9 and' 
the other hath but one: He of the JCfog’i Bench records 
all civil s&tons j as the CltrA *f tbt Crfwe Q^rrdoth all 


by mf#grantee or Ienee; jherc is likewife a difference in 
pfoefog Ibe/rsv ift, as if^immediately after tbe 
the nex^ covenant is that the leffee ihall impair, prwidsd 
always that the leflbr fhall find timber, this is no condi- 


criminal caufes in that court: Thofe of.the CvnmnPhm tion ;^ nor fo it a condition, if it comes among other co* 
fince the order 14 Jac* 1,, on a gr e em ent entered into he- venants after the babtndmm t aid is created by the word* 
tween the Pntktmarw and Fifaurt of that court, of the leffee; a* If the lefior covenanti to fcour the ditches, 
enter and tnrol all manner of declarations, pleadings, at pnvift that the lelTee carry away the foil, 3 Ntif, 
dies, judgments, and aftions: They make out all judicial Abr, t u 

writs, except writs of babtas tor put and diftmtgat jura* Xt hath been held, thatthe law hath not appointed any 
ter\ (for which there is a particular office erefled, called proper pl*°c in a deed to infert a provffi; bat that when 
the babtas torpors office:} Alfo writs of execution, and of « doth not depend on any other fentence, but Hands ori- 
feifm, of privilege for removing caufes from inferior gtnally by itfelf, and.when it is created by the words of 
courts, writs of procedendo , /tire fhciaPs, in all cafes, and the grantor, &c> and is reflri&ive or compulfory, to in¬ 


writs to enquire of damages; and all procefs upon pro¬ 
hibitions, on writs of audita querela* falfc judgment, &r« 


force the grantee to do feme ad, in fuck cafe the word 
pnmj/k, taafce* a conoivion, tho* 'tis intermixed with 


They likewife enter recognisances acknowledged in that other covenants, and doth not immediately follow the 
court t and all common recoveries 1 and make ekemplifiv babtudm, 2*Eep. 7 °- 


cations of records, &c, 5 H, 4. r. 14. v A ptovifo always implies a condition* if there be no words 

Probator, mentioned in Stat. 28 Ed* and fubfequent which may change it into a covenant: Alfo it 
c Ho 4. to 2*) Sen approver* and 3 Juft. 129. A man it * rule in prosifies* that where the provi/o is, that the 
became an approver* and appealed five, and every of leflec, fifr. feali do, or not do a thing, and no penalty i* 
diem joined battle with him: Mi dsttllsm ptrtssfum /kitj added to it 1 this is a condition; or it is void; but if n 


them joined battle with him: £t duelhm ptrtssfum Jkif added to it 3 this rs a condition; or it is void; but! 
mm omnibus* 1 $ probator dtmtk matt §minptt fit datlk* penalty be annexed^ it is otherwtfe. Cro, Mliz, 242. 


E. 3. coram Bege. Jkoff., ox, Sun. tiosetd* and j Ml ha 

Ptebince, (^r#wurfo) S^nifies an mt country» go- m/fi batfeaE not 
verned by a deputy Ot ifonbmant. lit*. DiS. tarion if|U. * 

It was ufed among the Ah mans for a country, widiout A leafe wat m|P 
the limits of Italy* gained tb their fobjeffiion by the day, prm^k iijm i 
fword; whereupon that part of Promt* next the jdSffe was leafe to bm imii tl 
fo called by them, and Hill mains the nama* v . mdlti$$ wUmitmio 


tioseal, and j Ml have rtfoeeate^ 
t*it 1 bat feaE notixmkelt mt 
tarion ariu. •' I 

A leafe wasiiM&fbjf yearti 
day, prmift itjm *&&'.***§ 


quorum quatuor fufpondebaatur* & quintas thmabat ofi Lev* I t5. And svhere a previfodo a condition, it ought 
tkritum i$ allocator *..'flf probator pardouatur. Mich, 39 to do tne office of a condition, Jm. make the eHute cesidi- 
E. 3. coram Bege. Be*. «v, Suff. tioseal* and j Ml have rtfertateji the qftostt* and be annexed 

tMbiitce, (Arsciferfif^^mifies sn oat country, go- mfr; batfeaE notnuksit voii witbout cDtry, m a U«i- 


r the qftode* and be annexed 
Without entry, us a Umi* 


fo called by them, and frill mains the nama* v . tonditm 
But with u« a province is mod ufually taken Ibr^, leafelpi 
circuit of an archbifeop** jttrifdifeson }•as the prondomt-jf) WF* i 
Canterbury, and that of Portt Yu k ii fneifridned & mwfeit, 
feme of our ftatute% for feveral parts of the mtm t 'and i dgrpm* 
femetimes for a county. 32 H 8. e.tp' mptytypu 

fkffiBtefal, (frovimidlh) Of or... belonging eoapro- mfory« 
vince; alfea chief governor of a reUgioui Order; a* of vim X| 
friars, &e. Seat. 4. e. jy. iv 11 0 $$% 

fBsoblflosi, (jrovifio) Is ufed withes at In the Canon .afirafoc 


A leafe was mJh fbq y eaiaifanderidg rent at fuch a 
day, prmjfaitm ^ Ifo miwfeewne month after, iht 
leafe to bajfew; tmafoMSfomlwa*, Whether this was ol. 
mmlttim wmmtmiou ; forif mpm a oondfricp; then im* 
leafeJfttO determined witfofoAntry ; hdjpdged; that it 
o&dfa Ufeitatteu* rim 9 were conditional, be- 

ganfeitJppecmd bylthe itfel\that it nvaf the mepreft 

afrtemfo of the partier that tbe*mfi Jbaii be void on 
no**p&snOnt qf tbt 't» i aud it ih*tl be void without 
wfory; "Jlifosr.291.,' t Ntfaidro ■ 

tpydtfohaih* m^f^ord*'-©f botkpaMmfo the 


friars, &e. <&«*.> 4^,4. e. 17. ■' "■<. ; v • 1 to**** 

• (ftmidSo) Is ufed with us at in •ffiiaCanmi. 1 .afetoifoeiii :m- pa>, fo a cov»afed ah *< ■. mJsifei 

law for providing a niihop, or any* ether perfen, nnec- -ajfop ItV. yi. 1 ^ ‘‘ 

defiaftical living, by the Pope, before the incumbent m*xb& provijim it 

be dead: 'It is alfe call# ,|riejffe esepemhw* ormsmdainm Out bf lip ffrft prpftts he pay plaintiff too A And it was 


be dead: It is alfo called gratia txpe&athw* or mmtdttiem. Out'm #e f 
dr providendos The great abufe whereof may be read not ^tfebfod;|ti 
only in Duarentst doftterb Metlqfim Minifteriis (if Sow* for It^sp 
ftciis* Ub . 3. <•*/. 2. but alfo in many Hatutesf mir«r4gf % 

viz. 3$ £. 3. 22 fiat. 4IP $0 commonly called thefts- defends!* 1 
tute fie provifioniiut , W 27 o. 3* f. f* (f 38 E. |. j8, 2. plalnrifffef 


r. I. & Bo %o ft* t. 


Out'iif lie ftrft prbftts he pay; plaintiff too l. And it was 
xefeNed^tfost.«n afefefo of -covenant ia#^^yt smA: 
for It^s ^ ^^of}«onditiqn'.ftr,deWH^putfiN 



yearly during the life of 5 . 
ycAa after |ii death, then tl 


$, T. tiff. or 400 A within two 
1 the grant to bev6id,andfoere 
wa* %bofid for performance of covenants $ inaction or 
debt brought'on this bond, it was adjudged; that there 
being no txprtfi covenant to pay the money, there could 
be nO breach affignted on this provifo. 2 Mfod. 36 , 

In articles of agreement to make a leafo, provifo that the 
leflce fliould J>ay fo mu^ji rent, IsV. altho* there be no 
fpecial words of reftmtion of rent, the provifo is a good 
yefervation. Cro. Eli*. 486. And provifo with Woras of 
grant added to it, may make a grant and not a condi¬ 
tion. Moor 174. Yet in the cafe of a leafo for life, pro- 
vifomfd he leffee died before the end Of flxty years, that 
HU executors Ihouid enjoy it for fo many yean as would 
make up the fixty j it was held, that by ^m provifo 
the leflce had no eftate for years, nor his ex&uro* any re¬ 
mainder of a term, became nothing was limitedthereby to 
tit Itjftt for lift as a remainder, to him and his executors. 

. I And . 19. 

When ufes are railed by covenant, in conftderation of 
paternal love to children, iSe, and after In the fame in¬ 
denture, there is a provifo to make 3 cafes, without any 


particular confideration, it it void; tho’ fuel ipfc/Nitjp 
might be good, if the ufes were created by fine, recovery, 
Cfc. becaufe of the tr&nfmutation of the eftate; and for 
that in this cafe, ufit drift without confideration, 1 Rep. 
176. Moor 144. iLev. 30. 2 Lili. Abr. 402. 

In a 'deed, a provjfo, that if the fon diflu ifo the other 
ufes, ISt. that then a term granted to him, and the ufes 
to the heirs of his body, ihalfbe void $ this provifo is fuf- 
ficient to ceafe the other ufes, ondifturbance. $~ 2 Ze/>. 
90, 91. But t provifo to make an eftate, limited to dive 
and the heirs male of his body, to ccafe aaiFKq. wfolfo- 
family dead, on his attempting any sMi by whlch foeli- 
miration of the land, or any the eftate in tail, ftioftdbe 
undone, barred, fif£. hath been adjudged not good ; be¬ 
caufe the eftate-tailis not determined by the dcafoof te¬ 
nant in tail, but by his dying without iflue male, Dyer 
351. 1 Rep. 83. « 

A teftator devifed lands to one and the heirs male 
of his body, provifo that if he attempt to alien, then his 
eftate to ccafe, and remain to another; tho provifo is void 
1 Vent. 521. 

A provifo that would take away the whole* efleQi of a 
grunt," as not to receive the profits of lands gran$di' (fit. 
u void ; add fo is a provifo which is fopugnant to lhd ek- 
prefs words of the grant: In a will, teftator madeano- 
ther jhis executor, provided he did not udmimfter his 
eftate, adjudged this provffi is void for repugnancy. Cro. 
MHz. 107. Vf*r3* 

And if a provifo is good at ftrft, and afterwards it hap¬ 
pens, that there it no other remedy but that which was 
reftraihed ; the remedy be hid notwifoftandfog the 
reftraint. Woods Inf. %f t. ^ Where a pravjj/o is parcel 
of, or'abridgeth fcovenabt, it makes an xeeptb* • when 
*ds annexed to an exceptl&in added,' J tis unexfomtion t 
'and'where, added at the endkpf a k hy tows air* jt^wpaIt'ex¬ 
tends only to fluent that lovenatit. A, 

Moor ,105, 471. oee ZWl ; \ ft'. : X;.\ >l "$ 
tommk (concerhinjyiJk/tf/ 

, an nitton deffliS 

net bring it to tnkl i/convenient 

" .. " 4 mr 4 ffyi**'W\ 


in fuch cafc my fok* oi 

which him Sh itfoefo “ 
end, that if plaii 
the iherijf foall 1 
and th» hi <mi%d j 
' Mr, 1 " ' 


laht 


? biit one jljijrjin; tpiiSJ 
trial 1 



ie'«b *«:: 

. idiM'lM, _. .... 

. 6ft.-W0J? »ot :.cttry 

"flifeWSfet. JW*ewrjf if flown 

" :■«« j- 0* 


Ifs a as inl In cAnterf 

'Pfii««e wanoer ’Bi'io 

Y W®i t$ Mr party,}. 

, 'foefo can 1 ho any 


in informations 'jM ism, i Hmfa 46}* 
' " ' ■ . : 

is he who .foes to the court of Rom, for a 
provifion, which is called gratia expetidtiv* according to 
fifeimun. See alfo Old Nat, Brtv * *43. they Were prohi¬ 
bited by proclamation 42 fife*. 3. anm 1238. Hill, png, 
359’ & is fojnetimes alfo taken for him who hath the 
cW« at providing things neceftfary, a purveyor. Cowell. 
See Provifion. As to the ftatutes againft provi/in 9 foe 
Mined. Qm. 4 K no. 

a Ifoebifo? monafttrft, The, treafurer or fteward of a re¬ 
ligious houfe, who had the cuftody of goods and money, 
and fuperyifed all accounts. Cowell. 
t IBtebtfo^kdftuaUum, The King’* purveyor, who pro¬ 
vided for the accommodation of lus court, is fo called in 
our hiftorians. ■ Cowell, 

Idtf&ocatfeit, To make killing aperfon man-ftaughter, 
&c. SeeJlfmWiry. ^ 

Is an officer of the Ring’s navy, 
who -hath the charge of prtfoners taken at Jea: And 
is fometimes ufod for like purpofe at land. 13 Cor. 2. 
<• 9 - ■■ 1 

Are perfons appointed inftead of others, to 
reprelent them. 

Every peer of the realm called to parliament, hath the 
privilege of conftituting a proxy to vote for him in hi* 
abfonce, bn a lawful occafion; but fuch proxies are to Be 
entered in perfon, and fopietimes proxies have been denied, 
by die Ring : particularly Anno 6, 27 IS 39 Edw. 3. 
MaHidge contract have been often made by proxy , tSc. 
Seb MJati. Cdm. 1 V. ibd.. 

Proxies, Alfo arc annual payments made by parochial 
clcrgf for |he btfodp, ISc* on Vifitations. See Procura¬ 
tions, ' */" 11 *■ ’ 

Is a kind of forvice or tenure 5 and according 
to fignifies an old faftiioned four, with one point 

only, which the tenant holding land by this tenure, was 
to find for the King.— Per fervitium invtniendi unum 
smmM unum faccum Is mum pryk in Guerra Walliar, 1 

And b the time of Hen. 8. Light horfemen in war were 
called pricktrs ; becaufe jthey ufod fuch fpurs or pryht, to 
make their horfos go with fpced. 

{ Brnierm) The ripe age of fourteen in men 
and'twelve in women, when they are Jit for marriage: 
But as fo crxnxfo and pumffifoent, it is the age of 14 years, 
in btth foe male and fornafo fox, and not before, t 
Maids tiifi, A C, if. SCe Mlmk. Com . 4 K 22. 

U ufod of detojkions of witndfes in a 
caufe in Chancery, ja order fo She hearing, and rules may 
be giveh to pafs inhlication y which^is a power to (hew the 
depofmdn* opeply, and to give out copies of them, &*. 
There is alfo a p$b!icathn Of a will. Which is a folemnity 
reqUifite to the making thereof, by declaring it to be the 
laft will of the tdftkfor, in foe prefonce of foch a number 
of wltncffcs: and a will which hath been made many 
years, may be new puhHfited with additions, and that 
makes tt equivalent %o h nfor will. 3 Nelf ; A$r* df, 
PuhtbatliM of Uhih, Vide I/Mv And 9MI. Cm; $ 
'Kstik: *',/ • 

StCMltttCk Commiffitfoers are^fo enquire of 
the wcytttt) of foeriffit/ cuftomen, and ofodr the fiTifflrfV 

m wn ln r '*fob; tdAsdfitr,' and If dfoefted of 

' “ ‘ 

.of debts 

mj&Wman- 
' writia? obligatory, 
Ji'&i'. Stat. iy Eli*. 

for taking the put- 
fhhd' examining and detef- 
"afoty and navy; Alfo cor- 
t| df^the King's treafssre, ice, 
for that purpofo, who were to 
•dings to the King sfod par*- 
I Am. 2 Geo. l, &cs 
'parliament* A general or puhfkk aft is 
V that regards the whole community : 

Ai>4 


e. 

wficb'an^ 
tothe'v 
ner as If 



fan 





P 0 R 


And of this the courts of Jaw are bound to take notice ju- 1 
dicialiy and ex officio, without the ftatute being particu¬ 
larly pleaded, or formerly fet forth by the party who 
claims an advantage under it. Black. Gem. I V. 86. 

ptfbUcU {Fides publico) In the reign of Charles 

i, was a pretence or cheat, to raife money of the feduced 
people, upon what was termed the publlck faith of the na¬ 
tion, to make war agaiuft the King about the year 11642*. 
Stat, 17 Cat. 1. 18. 

■public t 90 |fotp« See Nonconfirmiftf Merufanls, Ser¬ 
vice anti Sacraments. 
f&utrftta, fee Puberty. 

puifi batrrelti corttfmtaitct, Is a plea of new mat¬ 
ter, pending an action, J of ultimam contiuuationm . See 
Flea. 

pm file (Fr. Puifnt) Younger, puny, born after. See 
Maker. 

pulfoto*, The plain tiff or aftor; and jfulfare fignifies 
lo accufo any one. Leg. Hen. v. c. 26. 

fbum%uent, (Poena) Is the penalty for tranfgrelGng 
the law : And as debts are difehargud to private perfons 
by payment; fo obligations to the publick, fordifturbtng 
fociety, are difcharjjed when the offender undergoes the 
punijhmeut infik’ted for his offence. 

Kings, and iuch as have equal power with them, have 
a right to require punijhment for injuries committed againft 
themfelves or their fobje&s, on the violation of national 
law ; tho’ the right of infii&ing punijhments to provide 
for the fafety of fociety, was originally (before Common¬ 
wealths were ere&ed and courts of jqftice ordained) in the 
hand of every man being equal to, and independent of 
others ; but fince, it has redded in the hands of the 
higheft powers, as fubje&ion to others hath taken away 
that primitive right: However, this power and natural 
right of puuijhing an equal, ftill remains in thofe places 
where the people are not fubje£t to feme form of govern¬ 
ment. Grot . dejure Belli, lib. 2. r. 21. 

The puntjhment of offences are many and various, 
adapted to the feveral degrees of crimes, and the countries 
wherein committed ; and in England are beheading, 
hanging, imprisonment, fine, amercement, Isc. 

put outer bte, Is where lands, t$c. are held for ano¬ 
ther’s life, See Occupant. And Bla.k. Cm. 2 V. 120. 

pUVCbafc, (Acqutjttum , perquijitum. purebajsum) Sig¬ 
nifies the buying or acquiiition of lands, or tenements 
with money, or by deed or agreement; and not obtaining 
it by defeent, or hereditary right, and amjundum ptrqmfi- 
turn is where two or more perfons join in the purchafe , 
lift. 12. Reg. Orig. 143. * 

One cometh in by purchafe when he comes to lands by 
legal conveyance, and he hath a lawful eftate: And a 
pur baft is always intended fy title, either from fome con¬ 
federation, or by gift ; (for a gift is in law a purchafe) 
whereas defeent from an anteffor cometh of courfe by a& 
of law \ alfo all contracts are comprehended under this 
word purchafe. l Soft. 18. Dec?, and Stud. e. 24. 

Purchafe in opposition to defeent is taken largely; if 
an eftate comes to a man from his anceftors without wrt 
ting, that is a defeent; But where a perfon takes aai 
thing from an anceftor, or qfhers, by deed, will or gift 
and not as heir at law j that is a purebafu 2 {Ml. Air. 

4 ° 3 * ‘ ‘ ‘ ‘ 

When an eftate doth originally veftttt the heir, and 
never'was nor could be in the anceftor jfoch hrir f. 
take by way of purchafe; But when, the ihfjm might have 
vefted in his anceftor, tbo* it be firft in ahd. Opt 

in him at all; the heir fhall haVe it in natfire of defeent. 
1 &f/* 95 > Io6 * - 
An heir takes an eftate by will in moth^mmlmr than 
the Common law would have given it; them he takes fy 
putchefed and net by defeent 5 bat then,he wttit be the; 
right heir* i Leas. 79. 

1. Whpflnll hedemMparthaferu 

2. Qf pwrthqfienfet a mlsmble cwfderathn* 

1. Who Jhallbe dmme d pur chafers . 

A. enters into partcrlhip in ^ihs, with three others, 
for 21 years, for digging mines in A*s lands, A. to have 


two eths, and alfo in confideration of his Owner(hij? of 
the land, to have a tenth more out of the foard o if the 
other partners. Purfuant to the articles, they fgifthed 
for the mines, and after two years time, and the expcnce 
of about 1 so/, they difeovered a valuable mine, and 
worked for about three months, and then A. dies, and 
his widow fets up a voluntary fettlemcnt, made after 
marriage. The court inclined that die partners were at 
purcbqfets, and that the voluntary fetileatffent foould not 
Hand againft them. 2 Vem. 326. 

The wife joins with the hujband in letting in an in¬ 
cumbrance on her jointure, and barring the efiate-tail, 
and then limits the ufes to the huibanct for life, /egiain- 1 
der to the wife for life, remainder to their daughter. Per 
Lord Kemper Wright, The daughters arc not purchafon 
fo as td*ftut»out a judgment creditor of the hulbasd’s, 
antecedent to barring the eftatc-tail; it might have been 
a good confideration for both, but it was not exprtjfcd ist 
the deed, to be any confideration for fettling the eftate 
on the daughters, but was a voluntary gift of the wife 
to her huiband, therefore the daughter’s eftate mufi be 
taken to be voluntary ; and fo a judgment-creditor ought 
to have the afiiftance of this court before them. Cane . 
Free. 114. 

Every leffee is a purchafir. 9 Mod. 59. See 2 Pern. 
3*7- 

A. feifed in fee, fettled his eftate in 1712. to the ufe 
of himfelf for life, remainder to B. in tail, but with 
power of revocation, by any writing figned, &c. and at- 
teficcl fyy three, &e. credible witneftes. In 1715, A. by 
deed, iuefted by two witnefies only, reciting, that he 
was indebted, as in a fehcdule ewujced, conveyed his 
eftate to W* R. and W. S. and their heirs, in trujl to 
pay his faid debts by profits, mortgage or fale ; and after 
payment thereof, to pay the overplus, and reconvey fuck 
part as ihould be unfold, to A. or fuch other perfon, 
and for foch ufes, kAc. as be, by any writing figned aud 
fealed, and attefted, lAc. fliould direfi. A. died without 
ilTue, but left the faid B. and C. the daughters of two 
fitters, bis heir sat law . The deed of 1715 was kept 
private till after the death of W . S. the furviving truftee 
in 1724. and was then laid before counfel, who directed, 
that the heir W. S, (hould alfign the legal eftate to the 
truftees in the deed of 1712. which was done. After¬ 
wards, in 1726. on a treaty of marriage between J.ord 
Faucenbridge and B. a marriage fettlemcnt was’ prepared 
by the fame counfol, as counfel for Lord Fauconbridge , 
who made a fettlemcnt on B , in confideration of the great 
eftate in land which be was tq have with her, Thefur- 
viving truftee in the deed of 1712, joined in this mar¬ 
riage fettlement. C. brought a bill claiming a moiety of 
the eftate of A. as coheireS with B. for that the deed in 
1715, was a revocation of the deed in 1712. Lord F. 
pleaded , that bp was a purchafor under the deed of 1712, 
without notice of that in 1715/ and shat the fettlement 


made by him on B. was in 0 
1712, and that the furvivii 
was piny to the marriage 
purchafe was 
that; it will 
Bedingtod 
the 
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tjlotion of that fettlement in 
truftee in that fettlement 
ttlemcnt ? and that tho* the 
1 eftate,-tint the truft only, 
:e, according to Wilier, and 
18 tfiac neither will it difter 
al conveyance ; for as a^o 
always a$ed under that 
ift as to himfeff> who is a 
and that h* iwl not be affeded by con- 
5 notice to his cpqn(el, Wiaving bOen ndvifen with 
obrilefe two deeds m 17M 3 fofV muft bejfiiehded, that 
qt foe riant of the tounkVo being concerned for him, 
,wb«$i Wh* y hehnji forgot that he had e/er ^en 
ittif ^wei-hefisi |n 'meervaj'years 

hatwean tu* fett feeing t% r «^d av being couhfeMfor df- 
fWMi.. And for '•< 3 ^c?.:fdaferis', ; the court b<^ that 
rigs could not be nodoe to, h» lordlhip. Ld. M.! B- 
■ ReypSds Who attitted the Lord Chancellor, heffli riWtriie 
LojtA R* c^ald he a pdrriiafor of no more ^a wl' 
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Rf ceajd he a pdrriiafpr of no more,i% : 

t^veyaBfcrwas"ijifoip to h %‘ 4 
. tlaid, that to he apunbq/br l 
tktti l UW?,be m act tr>i. 
rAtW 3 tJ^trcfore, if atthe time of ^e tqarjfiagjfife^deyd 
of 17 i s ttood revoked, the truftees ctwld'he feued only of 
a moiety for the ufe of B. consequently Lord F. can be a 
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purc|a&r of no more, l,ord Chancellor decreed* ffotety 
of thlellutc, and ah account of the rentts&d profits to Q* 
fmce the death of JU See Gibb. apy. and Z. fV Ctm* 
391 to $>*. 

A. 0 /pnrebafin fir a •valuable canfideratien. 

A purchafor who comes in without notice of a rent- j«, 
charge fhall not be chargeable therewith, altho* given to 
a charitable ufe. Toth, 258. 

A hill was, to be relieved on a truft, and charged de¬ 
fendant with notice; defendant pleaded his being apur- 
chafor for a valuable con fide ration; this was objected to 
as nofgfiod, becaufe he did not fay nobat the valuable 
confideration was; for 5/* is a valuable con fide ration, 
but yet it is not an equitable one; but the court declared 
that in this cafe the plea was good enough. 

Notice of an incumbrance before the conveyance is exe¬ 
cuted, fliall charge the purchafor, Chan. Cafes 34* 

Purchafor fhall not be affc&ed by a judgment in equi¬ 
ty, without exprefs notice of it before the purchafe, other- 
wife it is at Jaw. Cham Cafes 37. 

A purchafor of lands from if. which B. makes title to, 
getting the deeds which make out R. 3 s title, » not bound 
to difeover them. Chan. Cafes 69. 

Plea of his being a purchafor for a valuable confedera¬ 
tion was over-ruled, becaufe he did not plead the pur- 
chafe made from one of the plaintijfF’fl anceftors; for a 
purchafe from a ftranger, who might have no good title, 
was held no good plea. N. Ch. if. 13$. , 

* A. having a long leafe of a houfe, in which his wife 
had fame iotcreft, by her con fen $ renews it for eighty- 
on <; years, and in confideration of 400 L afligps It to il, 
who afligns it to C. his fon, who married M. and died, 
leaving Jlf, his executrix 1 M. on a fecond marriage, 
conveys it to truftee#, isc. A by bill fets forth this af- 
fignment, and that it was a mortgage, md that agreed 
to execute a reconveyance thereof, fcfr* and prayed a re¬ 
demption. The executrix pleads ihc was a purchafor 
without notice of fiich agreement; and in confideration 
of a marriage with J. S . and of his undertaking to pay 
her debts, file afiigned the original leafe, Use. Inch a day 
to truflees, to the ufe of her intended husband, not ha¬ 
ving any notice of the agreement prior to the executing 
the faid deed on marriage. It was decreed, that defen¬ 
dants were in nature of purchafors 5 and the 
lowed. Finch R. 9. \ 

A . indebted by bond, devifed a. debt to be paid out 
of his perfonal eftate; but if it was hot /efficient, then 
to fell his real efiate, and pay it:! The edate was fold, 
and by fcveral mefne conveyances came to defendant, 
who was fixed for the debt: as charged m the lands which 
he had bought. Defendant pleaded, that he had no 
notice of the demand, and was a purchafor for a valua- 
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,fo be admitted to 

.wtmsCtt, wmthy to hang-i cloud over the 

purchafor** "afhtte; and oh debate the court allowed the 
plea. Fir** 354. 

A* mortgaged land to R. mid afterwards by hie Will 
{having, foas C. and devifed the equity of redemp- 
tion tq Jh and £ join inanaffignment of the mort- 
|gage to M. tho* £ w pleaded wss tof notice eftbewiU, and 
that C» was the vifible heir j yet decreed, that/JLjhauld 
ha^the equity of redemption on the foot of the firft mort¬ 
gage* to* Cb. R. 153. i. 

A. purchafes, banting notice of a Settlement whereby 
R. the vendor was but tenant for life, remainder to his 
fixft, &c, foil in tail. .Afterwards A. fells to C. who had 
no notice ; B. dies, leaving a fon; the bill was difinif- 
fed as to C. but decreed An to account for the confidera¬ 
tion money, foir which he fold the eftate, with intereft 
from the decade of B. thereout difeounttng what was due 
on a mortgage prior to the fettlement which he had bought 
; 2 j Vern. 384. 

Gewftr C. faid. He took it to be a rule in equity, 
that where a man is a purchafor without notice, he foall 
not be annoyed in equity; not only where he has a prior 1 
legal eftate, but where he has a better title or right to 
call for the legal eftate than the other; therefore difmif- 
fed the bill. The cafe was; A. purchafes of B. who had 
done an att of bankruptcy, but without notice of it; af¬ 
terwards a commiifipa is taken out, apd there being a 
term ftandingout in txuftees, affignee brings a bill again ft 
them, and the purchafor to have the term alfigned to him. 

A bill was to ned^em 4ands mortgaged in 1694, tp de¬ 
fendant^ grandfather by plaintififV father for coo years, 
to be void op payment of i ad /, and intereft. Defendant 
pleads, that he is a t devifoe of thofe lands under his grand¬ 
father’s will, who in 1692. pgrehafod them for a zoo 
years term without condition of redemption, and had en¬ 
joyed 15 years quiet poflfeflion. But the court over-ruled 
the plea for defendant’s not anfwering fvjicientfy as to the 
mortgage, and the plea of the purchafe may be true, for 
it ftiay be only a term for years to attend the inheritance. 

Q* £fUt A ]£$* .(t * 

For mere barring on tbit fubje# f fee 18 ,Vin. Abr. fit. 
Furchafpr. 

atlb Mine of JUm*. Lands are furebafid 
at divers rate* fo this kingdom; according to their fitua- 
tion, ($c ." 

An eftatpof fee-fimple in lands, is ufually valued in the 
the country at twenty , years punbafi^ Lands near Louden 
yield about twenty-five years ptrckafk 3 and in Walts> not' 
above eighteen or nineteen, 

v The fen of tithes of perpetual advowfons is worth about 
twmity-two years purekq/t: And fee-farm rents bluing 
ont Of lands* and t the foe of ground-rents, are rated at 
.t#Mty-l#ur^,^i^en < ty-iive years purchafe. 

The foe of m London fells for foventeeh or 

eighteen years f.Mrcb*fi 9 if in good repair, and the 
ground repti W not Iiigi ; otheewife for lefs; Houfes 
not in Londeth but weju fituated; without any land^ tp 
thorn# «« fob! for fifteen jor fixtpen years pmbdfi: For 
a leafe of a houfe for thirty yeprs, about ejght years /ar- 
tk*fe„ i» givan m London 1: and for. dim and twenty years 

about fotyea^Mfor*. fi ■■ , ; ; a.. 

A fteefioW foafo for lives ifofolute, pr*S copy- 
kola eftat, #«e the 3»k rents and 
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ftutaatiott, (PurgutUp tr to torfug t WWW 
ifc, imt> whereof he « publttkly fufpeaed, ahd actu&d 
before a judge : Of which there wit formerly great oft in 
England, 

Purgation is either canouica, Of vulgarh. 

Canonical purgation is, that which is ore (bribed by*the 
Canon law* the Form whereof fifed in the Spiritual court, 
is that the per Jon faipe&ed take hit oath* that he, is deaf' 
of thfe f-a objected againft him* and bringing his honeft 
neighbours with him to make oath, that they believe he 
fwears truly. 

The vulgar purgation, according to the ancient: manner; 
was by fi»e or water ordeal, or by combat, abalilhed by 
canon. Staundf, P. C. lib . 2. eap . 48. Mat. H'efim . 1. 
tap, 2* 

Purgation is one of the puniihments of the EccIcfiaRical 
courts; but the ftar. 13 Car. 2. c . 12. having taken 
awaj the oath ex officio, of perions accufmg or purging 
tbemfelves* &c. feme maintain that all the proceedings 
of purgation on common fame fall too; others fay, there 
is ttili a legal pkrgation left, but not canonical, flood's 
lift 306, 507. Vide Clergy, fcfc. And Blaik. Com. 3 
V. 100, 342, 447* 4K361. 

f&urifitttto m>eatas $$wim Sttrgfnf*, Mentioned m 
the Hat, 32 Hen. 9 . r. 21. See Candlemas. 

f$urUcu« 4 !fctli Are thofe who have ground within the 
purlieu, and being able to difpend forty /hillings a year 
freehold; who, on theft two points, are licenfed to hunt 
ih their own purlieus, obfcrving what is required. Manw. 
For. Laws 151, 1 $7, 180, i86> See the next word. 

^urlue, or purlieu, (from the Fr, pur , i. e. purus* 
Pi Hf Ut locus.) Is all that ground near a foreft* which being 
added to the ancient forefts by King He*, t. Rich. 1. and 
King John, was afterwards difafforefted and fevered by the 
Charta do Foreft a, and the perambulations and grants 
thereon, by Hen. 3. fo that it become 1 mine, vise, pure 
and free from the Jaws and ordinance* of the foreft. Mem- 
wood's For. Laws. par. 2. £. 20, 

Our anceftors called this ground purlieu, purm locum , 
becaufe it was exempted from that fervitude which was 
formerly laid on it: As Manwood and Crompton call it post- 
rallee, we may derive it from pur, paras, C 9 alhe, ambu- 
latio, becaufe he who waiketh or courfeth within that cir¬ 
cuit, is not liable to the laws or penalties incurred by 
them who hunt within the foreft preempts; but pourallee 
is faid to be properly the perambulation whereby the pur - 
lieu is d/ajbrefted. Stat. 33 Edw. I. 4 Inf. 504. 

Owners of grounds within the purlieu by difaft ewe Ration, 
mav foil timber, convert paftures into arable, $*&inclofe 
them with any kind of inclofure 1 erett edifices, and dif- 
pofe of the fame as if they had never been aftbrefted 5 and 
a purlieu-man may as lawfully hunt to all intents within ( 
the purlieu , as any man may in his own grounds which 1 
were never afforefted : He may keep his doge within the 
purlieu unrxpeditated 5 and the wild beafts belong to the 
purlieu-man ratione foli, fo long as they remain in his 
grounds, and he may kill them. 4 Inft. 303. ' 

If the purlieu-man chufe the beaft with grey hounds, 
and they fly towards the foreft for fafoty* He may purfoe 
them to the bounds of the foreft, and if he then do his 
endeavour to call back and take oJFhis tfog* from the pur¬ 
suit, alt ho* the dogs follow the chafeih toforeft, and 
kill the King s deer them; this is fo 4s he 

enter not into the foreft, nor meddle With the' fat* fo 
killed: And if the dogs faftetidfo dfe&r''Iwpdbrte;,. 

cover th c foreft, and the deer drag the dtodw totot&iH 
in fuch cafe the purlieu-man may follow fiaS 'w^gs iftfl fid®# 
the deter, 4 tnft. 303, 304. ; ■ 

But in the cafe of Sir Richard Weftou* it waiftud, tot, 
them whs no purlieu in law to burnt ; tot it carnet be by 
preferiptioh* and there is hothfog toto W to hunt- f 
ing 5 therefore purlieu-men may only keep- 'Ollt Atf 
but cannot kill than, tho* they be in their pound, t 

Jous »“ WWr 7° 6 * ?®r- 

J And notwithftoodwg fartuat ereabfoltrteiydtMorefted, 
it hath been pertttfCMd* thw thefttnger *f the foreft ihtll, 
at often at the *dM t*«fw Oi the foroftrange into the/*r- 
iitu, with hi. houfldt rechefc them back to the foreft. 4, 
Ifft. See 3} Ed, I. fiat. j. • 


'SNfJttt¥» (Ff« p**r part, i. e. prt parte) Is that part 
Or tore of an eftafo* firft held in common by pardtners* 
which is by partition allotted to any of them : Tr make 
purporiy k to divide and fever the lands which fail to par¬ 
ceners, which till partition they held jointly, and pro in - 
dimi/o: Old Nat. Br U. 

# I 3 urp?«fture, ( Pourpreftura * from the Fr. fanrpr/ft, an 
inclofure] Is when any thing is done to the nuiance of the 
King’s demefnes, or the highways, 6f*. by inclofure, or 
buildings; endeavouring to make that private which 
ought tobepublick. Ghmvil, lib. 9. c. it. 1 loft. 38, 
272. And when a man takes to himfelf, or incrdaches 
any thing which he ought not, it is a purprefture^ JCit.b . 
10. 2 Inft. 38. See Pourprefture. 

A certain Quantity of money, containing 500 
dollars, or 125 /. in Turkey. Mcrch. Dift, 

putfuib;int, (from the Fr. pourjkivre, i. e. agere, ptr- 
fequi) Sig«ift;s the King’s.meficnger attending on him to 
be font on any btiiinefs or meflage. See Poarfuivant. 

ftorbepimtt. Se^fBourtcpance. As well before as 
after the cOnqueft, the King, on his ancient demefnes of 
the crown of England, had houfts of husbandly* and 
ftocks for the furnifhing neceflaty provifion® for hit 
houftold, and the tenants of thofe manors did by their 
tenures manure, till, c?c. and reap the com on tlie king’s 
demefnes* mowed his meadows, ts*e. repaired the fences, 
and performed all needflaiy things belonging to husbandry 
oit the King’s demefnes i In refpeft of which ftrvices, and 
to the end they might apply the fame the better,, they 
had may liberties and privileges, as that they Ihould not 
be tod out of the court of that manor, nor impanelled of 
any jury or inqueft, nor appear at any $fher court* but 
only at tbe court of the manor, nor be contributory to the 
expences of the knights of the (hire which Jcrvcd at par¬ 
liament, nor pay any toll* which liberties and im¬ 
munities continue to this day, althe’ the origiual caufe is 
'ceifed. 2 Inft, 542, 343. c . t. 

Hawkins (PL C. 114. e. 47. f. 1.) fays, that this me¬ 
thod being mmbleforae and inconvenient, was by degree* 
difufed, and afterwards the King uftd to appoint certain 
officers to buy in provifion for his houfhoid, who were 
called purveyors, and claimed many privileges by the pre¬ 
rogative of the crown, and feem to have had the pre¬ 
emption of all fuch victuals as were bought by any to fell 
again. 

fSfttfbftto, (Fr. pourven, a patent or gram) Is the body, 
or that part of an AB of Parliament which begins with Bn 
it ena&ed , k£t. The ftatute 3 Hen. 7. ftands upon a pre- 
ambit and purview. 2 Inft; 403. 12 Rep. 20. 

fButage, ( Putagium , Fomicatio ex partefeemin<e, good 
vop nulla Latina exprimit, guafs puttam agere: From the 
French /main, or the Italian pmta, i. c. meretrix) forni¬ 
cation. 
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day in lent \ fo Called, bccaufc about tbt fortieth dap be¬ 
fore Eafar, Blount, 

ffh-atyogeftmalia. In former days ie was the cimofa 
for people to vifit their mother church on Midleirt*8unday, 
and to make their offerings at the High Altar; as the like 
devotion was again obferved in Whitjun-Weck: but as the 
proceihons and oblations at Wbnfuntide were fometimos 
commuted into a rated payment of Pentecoftak ; fo the 
Lent or Eafttr offerings tyere changed into a cuftomaiy 
rate called Qua<fragcftmaha, and Denarst Qyadrageftmalt*^ 
alfo Let are Jerujalem* 

&u<itttAU0, a fourth part of a penny: and before the 
reign ot Ed, i, the fmalleft coin was a fterling or penny, 
marked with a crofs , by the guidance whereof a penny 
4j»ight be cut into halves for a half-pegny* or ihto quarters 
.or tour parts for fai things; till to avoid the fraud of un¬ 
equal cutting, that King coined half-pence and farthings 
in round diftinft pieces. Matt. Wtftm. AaOe 1279. 

■ iHuADMliWta Cetwe, The fourth part ot an acre, 
See Fardingdeul , Or Qyadrarium. 

KluahrMum, The center of four ways, where four 
roads meet and crofs each other. By ftatute, pods with 
inferiptions arc to be fet up at fuch crofs ways, *4 a di¬ 
rection to travellers, He, 8 & y W. 3. c, 16* 4 

fflttaj efl: eftwm, In pleading is ufed to fupply the want 
of a traverfe. 2 Ltll . Air* 405. 

fn a daufum fngtt fuch*a day, defaudant pleads plain* 
tilFN licence to him to enter on the tame day, and that 
<virtute tnde he entered; he need ''not fay Qp$eft tadm 
tranfyreftio: fo in trefpafs for taking goods; if defendant 
ju (lilies the fame day and place: Audio trefpafs and Hat- 
ury, it defendant junifies that th tftme day and place 
the plaintiff affaulred him, and that what damages hap¬ 
pened to him Was of his own wrong ; this is goad with* 
out Qua eft eadem trenfgreffio, fcV. fho* he doth OOt di- 
ruHly anhvtr the affault laid by plaintiff; but where he 
ju Ufies at amther day, or at other place, then he Ought 
to ft>> S 2 ** eft eadem. 21 Hen. 7. p(, 2. t ‘ 

A fa£t i dd Nov. 1. and a jollification Nov. a. Qua eft 
tadm , is well enough without a traverfe, the day not 
being material; but it had been naught, if the day had 
been material. 1 Lev, 241. 

If a tiefpafs is alledged 10 Nov, and juftificAtiod the 11 
Nov. and theie be an averment of Qua eft eadm, its# here 
held good without making any traverfe. ^ Lute tajy 
Where defendant juftifies dt&o temport in the fkMff’s 
declaration, he hath no occafion to fay Qua 'wiftdem 
tranfgrrftio ; becaufe he agrees with plaintiff in the time 
and place mentioned in his declaration, and gives an 
anfwer to it. Mteh. 5 W, & M. B . Jf. 

i0ttu® plura, Was a writ which fay where an inquifi- 
tion had been taken by an eftbemr of lands, &e. that a 
man died feifed of, and all the land was fupnofed not to 
be found by the office or inquisition; this wnt whs there¬ 
fore to enquire of what other lands or tenements the party 
died feifed; Buck is nowoftlefs, iince the taking away 
the court of wards and ernes fefi normn ta Cue. a, c. 
24. RegjOng.apj, \ 

&u*Xt^ 5 r%erie, Is wtoeauyjpomtof Jaw, Or mat¬ 
ter in debate is doubted, as hot having ftffiejktit authori¬ 
ty to maintain it, a LiU. ftlr, 406, 
fflaaten* non fnbenit fUgfaft, Am\ 

(he ffieriff, on a writ dlrefifti tdTftm with this 
Si A. fjcerij 9 . feturm Jp clamere ftte 

C t fervBba* 
remlffimtef # 

4 La wtfkfedijtiimmw dJt 

toe mnim ot 
charity ffr them (rivet or 

1240. 

h a m«* Mr by pareMk; m 
harABta* is,what 1ft" hath by bakt hmre- 

dltadm fernlm *, m tfOUftam ******* febt GfaftV. lib. 
7. dp, t* 

fftaabeti, (ttm tmhks) Are fach who pretend to 
tremble or pm*#, ie the eft# of Mr religion. The 
7 v $ 3, eap{np. tnafU, That Quarts making and 
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HfPmWiyfc* tlwwtk^^bt fubfci-IWng the detla* 

Mlmet ttjiity, tgt .«key « vtau eltt* 

no, of members of p«riii*«p»t. 

*>W« *« ooth It requited, are permitted to 
make a fedctOn ajfimaikn or declaration, declaring in 
the prefence of God the witnefs of the truth, t£t. But they 
aif«* eapabte of being witneffes in a ertmtnal caufe. 7 

tedantT 3 * /*»** like other Pro- 

On the affirmation of a Qyaker, the court will not 
grant an attachment for non-petioimance of an award, 

1 Strange 441. Nor fecurity for the peace, Ibid. 527, 
’Nor a rule for an information, a Struv e 856, 872, 
94$, But a role .to Ihew caufe why an appointment 
or overfeers Ihould not be quaihed being fcrved by a 
Qfaher, wds made abfolute on his affirmation ; this 
not being looked on as a criminal prof aiion, tho’ on 
the crown iide, and the rnk in the King's name, a 
Strange 1219, 

The Qffitkert affirmation is ordained to be in force for 
ever, and the farm of it appointed by 1 Geo. 1, tap. 6, 
And the 8 Geo* 1. cap, 6, authorises the affirmation of 
Quakers with the |wordtf» / do prompt and ftncerelj de» 
dart in the prefence tf you, fafr, without faying in the pre* 
finct of God t but fatfe and corrupt affirming, mars th 
penalties of wilful perjury. 

And by as Geo. a. e. 4$. an affirmation fhstU be allowed 
in ell cates where by any a$ of parliament an oath is re- 
quired, tho' no proyifion therein for admitting a Qyaker 
to make hss affirmation. Qgakers refuting to pay tithes, 
or church rates, jutiioes of peace are to determine them, 
and order cogs, fafe. 7 & 8 JT. 3, 1 Geo. 1, Aud Qua* 
kefs may be commuted prifoo for non-payment of 
tithes, oh *7 H* f, #• to, which is not repealed by 
7 & 8 affl which give* another remedy.* Ld. Raym* 
323. In allcafai, except criminal, where by any aft of 
parliament an oath (hall be required, fhe affirmation of a 
Quaker fliall be allowed, tho* no provition far that pur- 
pofe in the afa. 

Utah #00, A judicial writ which wak brought where 
a man of religion had judgment to recover land, before 
execution was made of the judgment; it went forth to tho 
efchcator hfweeu judgment and mention , to inquire whe¬ 
ther the religious perfan had right to recover, or the judg¬ 
ment were obtained by collation between the parties, to 
the intent that the lore might not be defrauded, Beg* 
Judif* 8, t6, 46. 8tat. Wefim* t. top* 32. 

ffifauUftebji ognities enabled to hold two benefices. See 
Blur dip* 

fuch a one as hath a qua- 
tifiettiofe fabjoM thereto, and which mft be determined 
wlienever the qualification annexed to it, is at an end. 
As, in the cafe Of a grant to A. and his heirs, tenants 
or the MAwqt Of Dau ; in this inffance, whenever 
the heirs of A* teefi to be tenants of that manor, the grant 
is entirely defeated. So when Hen. 6. granted to John 
Talfot, lord of the manor of Kiugfton-lfte in Berks , that 
he and his heirs, toms op the said manoa, ffiould 
be peers of the realm, by the title of Barons of Uftt 3 
here John Taihet had a bare or fuajiftedfee in that dignity; 
and the inftant he or his heigs quitted the fatgnftry of this 
manor; the dignity was at an end. Go. Lit, 27, 

Th&eftate is a fee, (bccaufa fo peffhtLty it apgy endure 
far ever in a man and his heirs; yet as that duration de¬ 
pends on the concurrence of oellater*i clrenmtiances, 
which qvAUfV and »maji the purity §f the donation, 
UistiierefareaqnaljMor bafa fee. Black* Cm. 2 K 
109. t »M * • , , 

M PMSm. fm$ny 9 and 
BbehtCel* a , ; 

&mmm Uhtm Jia tlmft often inferred in 

###,. as in thofe to the Bet* 

; 'gndfa nothing but what the 
^ - ...... A |f the office had been granted 

Um m m mtmi.* » 
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If a man retains any pKHrto do work ot 
for him; as a taylor to make a garment, a carrkrto carry 
goods* ( 3 c. without any ciftTAiN agreement | to fwch.eafe, 
the law implies that he (kail pay for the fame, asmuch as 
ibtj art worth, and (hall be reafonably demanded $ for 
which quantum meruit may be brought: And if one foe 
another on a promife to satisfy him for work done, Mt 
he mufi (hew and amor in his declaration how much he de¬ 
ferred for his work. See Black, Com, 3 V, 161. 

£luaitmm iiltfell, Is where goods and wares fold are 
delivered by a tradefmen at no certain price, or to be paid 
for them ft* much as they are worth in general; then quan¬ 
tum valebat lies, and plaintiff is to aver them to bt 
worth fo much: fo where the law obliges one to furnifk 
another with goods or proviftons; as an innkeeper his 
guefts, 13 c. Praflif. Attorn, Edit, 1. par, 72. 
tfmftttattfum fregit. Sec Black. Com, %V. 281 
tiXmvt cum, Are general words ufed in original writs, 
isle. Sec Original. 

£Uukte cfecit infra 'Ccrmittum, Is a writ which lies 
for leffee, where he is eafi out of his farm before his 
term is expired, again(1 a feoffee of the lands, or the le£ 
for who eje 3 s him; and the effect of it i tife recover bis 
tom again , and damages., Reg. Qrig. xvfc F, N. M. 
197. New Nat. Br. 4.3-9. v * 

This writ was devifed for the following caufe: 

If a man make a leafeof land for years, and after 
tup his leftee, and then makes a feoffment of the land to a 
ftrangerin fee; now the leffee cannot have a writ of ejt&ione 
firm* againft the feoffee, becaufe he did not put him out, 
and in that call the leffee hath no other remedy but to 
enter again into the land; and if the feoffee then put 
him out, the leffee may bring ejtSfhne firm* mi (3 or mis % 
but before entry made by leffee, he had no remedy againft 
the feoffee: therefore, by the equity of the ftatute of 
Weftm. t . cap. 24. which enafls, ** That where it JhttU 
«< happen in one toft , a writ is found* and in the llfo 
** cafe falling under the fame law , and wanting the fame 
u remedy , &c. it is not fo , the clerks of the Chancery are 
« to agree upon a proper writ,” Sec. By reafon of that 
ftatute, this writ was deviled, New Nat . Br. 439. 

And if a perfon leafe lands for years, and the leffor dif¬ 
fer a recovery to be had againft him 00 a feigned title, 
and the recoverer enterefo; the leffee (hall have his writ 
of quart ejeeit infra terminum, 13 c. And the words of the 
writ are, Occafione cujut vendtiknis ; and yet the fame is 
not properly a fale, but thofe words are only of form. 
Ibid. ' 

It is in the tleQicn of leffee, or if he grants over 
his term, the fecond leffee, to fue a ^writ of eye#iom fir- 
m*, or a quart ejeeit infra termin. againft the ledbr, or his 
heir, or againft the lord by efeheat, ( 3 c. if they put (he 
termor out of his term, 19 Hen. 6. See Black . 0 m 
3 V. 206. 

jfttgtte fmpebft. Is a writ lying for him who hath 
purchafed an advowfen, againft a perfon who difturbshim 
in his right of advowfon by pre/enting a clerk thereto, 
when the church is void. F. N. B. 32. Stat. Wefim. 2. 
cap . 5. 

It differs from affife of darrein preferment (or ubim* 
prafentationis) becaufe that jies where a man or bit ancef- 
tors, under whom he claims , have isrmerfy prdented to the 
church; and this is for him who is pwcnuhrMefidf; but 
in both plaintiff recovers the prefentarion and damages; <h o } 
In the writ of darrein prefentmtnt , Ijfr. he feCDvort snjr Aft 
prefentation, not the title to the advowfon, r lre doth m 
a quart impedit % for which reafon that affife is feldomL 
brought, and for that the proceeding in iff are 
dlo mi where a man may have a f^koldarrpinprefintment, 
be may have quart impedit. 2 Inft. 356. jNdf., Atkf 

%U 1 ;H(. A ' 

The writ quart impedit U to be brought bfisc month* 
afte* the avoidance 5 and by it ft patron may be relieved^ 
not only on kis prefentation ta » church, but to a chapel 
prebend, nfitarttge,WH And tUwwrit lies of a dona* 
five, hnd the facial master is to he fet forth in the decks* 
ration: It ahfo; Beth for * deantry by the King, nltho’ it 
beeleftive; and for an archdemonry* but not for a meit 
qj/ke of the churchy 1 /fy£*544* C l Been. $05* And the 


chapter may have a quart imfedit ' hgsfoift. tbe dean, of 
their feveral poffefficns, 40 Ed. 3. 48. 

If the quart impedit be for a donative ; the writ lliall be 
quart impedit to prefent to the donative; if of a parfonage, 
then quart impedit prafentare ad etclefian ; if to ja. vica¬ 
rage, advkariam ; if to a prebend, ad prabenddk, t$c. 
% Neff. fibr. 35. 

, Ifabifhopbe ditturbed to collate, where he ought to 
make collation, he may have a writ quart impedit, and 
the Writ (hall be quod permitted ipfum prafentare, i$c. and 
he (halt count on the collation: and if the King be dis¬ 
turbed in his collation by letters patent, he (hall have 
quart impedit , (3 c. New Nat. Br. 73. 

, Grantee of a next avoidance may bring this writ againft 
the patron whogranted the avoidance. 39 Hen. S. * 
it may be brought by exeevitors, v for a difturbance us 
vita tefiatoris ; and executors being dtfturbed in their 
prefentation, may bring quart impedit as well as their ceil a- 
tor might. Owen 99., Lutvs. 1. 

Hulband and wife jointly, or the hufoand akne with¬ 
out his wife may have the writ quart impedit ; and if a 
man who hath an advowfon in right of his wife be dif- 
turbed in his prefentation, and dies, the wife fliall. bring 
it oni that difturbance. 14 Hen, 4. 15 Rep. 97. 

The heir (hall net have quart impedit, for a difturbance 
tempore, patrisi nor can he have execution on a recovery 
by ike anccftor. yffr, $>. Imp K pi 7, 9. But by 13^/. 
t . c, 5. Ufurpatibn of churches during wardjhip, p.ir- 
ticufer, eftaies 01* Vacancy^ c. (hall not bar an heir at 
full M»^ Jr«verfjonfir in poffeffion, or a fpiritual perfon in 
from haying a writ poffeffory of \quare impedit* 
tSfc. as the anceftor or predeceffor might have had, if 
fiich' uforpatfon had been ip their time;, And the fame 
form of pleading (hall bo had in darrein pkefeutment, and 
quart impedit. 

Wh^re partition is made on record, to prefent by turns, 
the, copiorcener who isditlur^d ihall not be put to a quart 
impedit i butmay have remedy on the roll, by fire facte*: 
it is orherwife op an agreement to prefent. Sut. ibid. 
22 Ed. 4. ft. r . 

If tenapt in tail fuffer an ufurpation, and die, and fix 
months fafis , the iffue in tail cannot bring quart impedit ; but 
at the ftsxt avoidance he may have it within the fix months. 

4 ^ m ^ . 

This writ is all fa the poJejfim\ and the prefentment of 
grange.of the next avoidance is a good titfo for the gran. 
tor a®4patroe in fee to bring it; and like wife for ids 
heir, and other grantees. 9 Hen. 7. 23. 5 Rep. 97. 

Prefentment aUedged in leffee.for life, or yc^rs, or it 
is laid, in tenant at will, is ftiiKcient in quart impedit: 
fo of tenant in dower, or by thecurrefy; alfo of tenants 
by ftatute merchant, ftaple or elegit, &e. 31 Ed. 4. 2, 

. Rep. 97. Mallory's ^ Imped. 153. 

It fup poles both apoffedion and a right; and-plain tiff 
mfi ailedjt a pcgfmatien in hitnfelf, or in thofe under 
whom&eolafois f tmlefs it be fit cafe oflapfe, ts'e. 

In the declaration of plaintW^ it is not fufficicnt for him 
to alledge, that he, or futkajpmbn from whom he claims:, 
were feifedof the the chufch^iuia^r mufi al : 

kdge a pssqfintation one ef them*, fori) he doth 

not, defendant, mkry demutfib the declaration : and the 
jf&ftm is, defendap^by joining the Ufi prefetita- 
tion tilk&lpbty' qpmke appear, that he hati^a 

feat then.: Cro. Elix. 315. .,3 
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jto% tW with this difference* that when the inheritance, 
of the patron is to be divefted by j ucigntent in 1 * apart,fat* 
pedif, there he muft be named in the writ j whcfo j 
next prefentation only is to be recovered,* be ’ticN 

named : yet where the King prefents without a ttije, and' 1 
his-clerk is inducted » A the quare imptdii isto be againft the 
ordinary and incumbent $ for it * will dot lie again ftth e ■ 
King; but if he is plaintiff, the writ , may bebrought*; 
againft the patron alone, without naming the incumbent. 
j >&ep. 25. 2 Cre. 650. • Palm. 306. \ « 

If the church be foil of a prefentation, fo that there in 
no danger of lapfo, the biihop need net , bo. named * 
e U an ? tmpedit % but.it is othcrwjfe where ifcfomds on h‘ 
difturbance only,: And tho* this writ * p<h 

tron alone, yet in a common cafe, whereby clerk is 
prefented ana induced, the incumbent foil) not be te- 
inovdd, without naming him alio, ttlifi & 

Gulft. 235. Jenk. Cent. 200.,, 7 ^ 

The only plea the biihop hath by the Common law on a 
quare impedit is, that be mimth nothing a» ordi- 
nary; he could not counterplead thc patron’s tkle, or 
any, thing to the right of patronage, nor ctyild thb -in¬ 
cumbent counterplead fuch title, tUl thfi 25 .^ 3, by 
which both the hiftm.emd incumbent may, ceunteirplead the 
title of the patron i one, when he.edUatea kpfu br 
makes title bfcnfclf to the patronage; the other beingper- 
fona im/erfonata, may plead hi# title, idqfcft-. 

terplead the title of plaintiff: And ft ha«,bee« adjudged, 
that incumbent cannot^lead to tfatUft eftfaj^foiwgfy 
without ihewing that he is ferfenaiiyfarfdnatd^tbib fire-' 
fentation of the patron.. It i fonts ’• h Xg'' 

Mf.Abt. 3L # V;;,,: • ■ 

In a quart impedit, though itwfcs found that thc^bnrch 
<was full of another, who was dftrmgtr to thew^t, and 
it did not appear whether be came in by a better rilfo, than 
that which was found for plaintiff} it was held* tfciffoiw- 
tiff might have a genera\ ; $rit to the biihop;, whk&feS* 
bound by law to execute; or lhall W amercft^&fo -<WA 
he cannot return that the church is full of for 

no ijfue can be joined between the btjbop andplaintift\ tkcaufe 
he has no day in court . 6 Rep. 51. J Leon.; * 

But where plaintiff recovered an advowforj ijriejeft- 
ment, and thereupon had a writ to the bi&opy there bev 
ing another incumbent in the church, who ^ 

ty to the a&ion ; adjudged that this writ;^dbid Adi tie 
without a feire facias to the incumbent. ,; ' 

If it appears in quare impedit, either 


^Si^e/i/uimd nothing^bfa and^ifede- 

hiadjritle;Jmtfoerewas ayerdift agwfotb«m* 
fluefiipn, Whether the writ tfemntkp 0 $ffa 
mwkd-t* the mrebbifimpi or ike aud it was held; that 

‘W^ f ne «ber of them are parties in , iatereft, it may fa 
Wr*&m** either i but if shebifoop is party ininterd, it 
.^fefot*&ed to thOiarcltbifliop. 4 & J 3 JfeZf, 

of Cnnterbqty ht plaint#' tn ,a 
'ffaife'empeditf the writ muft be dire&ed to the archbifhop 
w Terki lyfr. Shew. 329, 

$ defendant pleads ne shftmfat, which is in effe^tho 
gen^raMffuevib’' A impediu this will be only * 4 e* 
feNe of the wjepi^ with which he Hands charged^ and is 


fo.fer from coptrovhrting the plaintiffs title, thafit, as 
it were tonfejft /V; and plaintiff may prefently pray a 
writ to the bi&op, or * maintain the diffurbaace jn order 
t6 rccovci* damages. Hek 163. . , 

Th&c muft be a difturbance to maintain this alhW; in 
\fuare impediu the patron declareda difturbance of 
him to pyafont 1 Phjfambm % the incumbent pleaded; that 
« May hOs^after, the prefentation devolved on the Queen 
by lap ft, and fhe presented him to the chord}, t$c. And 
ob demurrer tho plea was held illi becaufe defend.ant 
had asr cetfqjfid md Onteided, ner traverfed the difturbance, 
forlhim.tha declaration: And tho' by the demurrer 
-thOvQgwtfattee was confofted, it appearing that it was 
atijeady defendant having loft his iaemn- 

bm^f'by writ (hall not-be awarded to 

thf jjr- tfa’-^pien to prdftnt again, but for the 


vieem. __ 

fe *$<§ vaster, ’ dofendant may traverfe the prt - 
r ptmiitiff, if rite matter of fyBt will 
bear h ahft' not deny thfc prefentation aV- 

Ibdgcd# whoretterbwas awfentariom wws$h. 16, ty. 
Ano if w prefentment is alledged in the grantor, and gran* 
tee, rireyrdentment in the grantor is only traveriabk 5 
for that « the principal, Cn\ Elm. 518. 

conns at Weftmiufltr &tt very cautious not to abate 
ehewritiof quare impedit, for any want of form, yet 
if |he biihop agaioff ,whom the writ is brought, or any of 
the defendants are milhamed, ft is good caufe of abaw^ 
meat *. /if;.--thc.,.|iattoi Mt net named fa the writ, U may be 
pleaded in abatement 3 tho* death of the patron pending 
Writ»doth abate it, if rise quare impedit is brought 
agrinft tb# bBhop,;patron, and incumbent: And if the 
incumbri^tdies* pending the writ, and a difturber prefenc 
«,f^7 die^fiw Jmpdse wopld lie on the fcrft dif- 
aetpuuu $ tint the ftrft writ is -abated 
by.plrintiffV derih 3 alfo if plaintiff bring a new writ 
muhlm fifteen days after the abatement, that ihali be : a 
ctidtimcattde of the fotft writ, and preven t defendant taking 
Jiny advantage ; b$t if ttm writ abate for any fault In die 
declsrati'on^ M^mtjbedl have a writ to the biihop to 
admit his cforkj fo if judgment is given on demurrer, 4 
£ 5 f<r. Cre. Alfa. 324. Cri. Car. 631. 7 JErp. $f. JDfytr 
* 40 * , ■'? '' J ■ 

< In a pfoa of quare impedit* day* are given frmn t j to 
t£, ■•Of 'from ibm Wteb* Hdhm wqtfa, acOprd^ff Co die 
diftats^e of piece ; And if the difturber; cbme not in 
JM tfa 9 jmat. awritis Hr ti^ fonc |p tie b^kop, 
diat 1m rieibn not to dm prejudice of pbiflajfFfor ito 
^#;;nnddn. recovery, judgmeii^tt the 

partyie'raw^'tfce ind>nifos*dbh^^'--, $t*t. 52 

k i* c. t'p, Ahd diteages aTe given 

by ^dhiJft ifotke had againft 



•A^d :> AWegos' , nK given 
m& bt be had againft 
d&h# Ar efidiueny, and 




WmW'i* 


f iMjto 4m\4mgh>' wire flowed on a 
7 «kd & &f 40 SI at this day, for 
be is net within tim . 
he tandet kfo bit fW* 
hath a verdift, and the 
the asny have the Jtotii* 
fo not be inritled to damage*) m v 
'*■ /awe<> is entered^ -f 


























Yhereare twojuJgmttris 
' That pJawUJf ^ 
this is the dual ’judgment 


B It ,; i4^ ►. 

« g^a to 


the parties* and u the judginentat Compton fow : And 
Judgment for; damages, face $fee Mi. of lW8b,>' 
after the pointt^he writ ire fogUinad into; udndh jtidt- 
ment irnot .fo*90 given but asthfinftmt qft the pony. 
1 Mod* sc4, 155* • * 'V,, ■ ' r ; ’ , 

The |Kpttt» jp t hp inquired oft, where the Jury find for 
plaintiff, ait* Of whom* ipd fa’sgMfe piifentikcut 
the church foiplJj h»oW long (into It ms vbld ; the yew* 
Jy value of the church, which being found, damage* 

tre to be given accordingly* 6 Rtp. 51- . ,' 


? , v jft;fo generally paeCary to alfodgg a pre&nlatioo in * 
: fnarqjsppeditr but the want thereof rosy b? cured by, vcr* 
,di$ etPhfe*i#thH, 

'<fat. K f K/tiffi;.' :' -’t, • 

* fi&foire (tttumbjobft, A wr?t wjiieb l/eth agafoft the 
biflinni wbp within fix months afar the vacation of a 

: behence,. confetis it oh his clerk, .whilfi two other are con- 

* tendfogfntt law for th* right of prefentation* Reg. Otrig* 

" j i ' 1 

Ojrit ka writ brought after a- rtf every in quart imps* 

dXf, *?. nrfife o { darrein prffmimtnt, again(l the bidiop 
Who tii til admits a clerk, notwichftanding the writ Ne 
admittas /forced on him.: for if the bifhop incumber the 


No toft* are recoverable in quote impedit* becauftbf riforifo before a u admins* iffued, there the pajtg ihail 

4 * 1 1 ..»* M .... Hf it. J ' tfi. _L_J*.',- _!_.l_ . . .• 


the great damages given by the Aatute of Wefim. 2. a have 1 yeiriy impedjt} as the ordinary can have 410 notice 
5, which ordains, that wto jm mentis hanging 4 till the ui aim tat. F- N. B. gat* 33. Wood's 2 jit 
quart impedit* ^ fo that the bhhop prjefp»M! by fopfe, 57 »-'i- 

the patron (hall recover damages te two viam vaau a And If a man hath a right of advowfin depending be ■ 
qft the eburebi otherwife to have only half u year's value, tween him and another, and the church is void pendant the 
See io 2 ^« |6. writ, the plaintiff (hall not have a quart intuskb. or m 

Where judgment is given, to have a writtothe bifhop, admtttat, altho* the bifhop incumber the church ; becaufe 
in quart impedit \ it (hall not be reyerfedon writ of plaintiff (hall not recover the prefentment on this writ. 


in ftutre impedit\ it ihail not oe reyeriea on wnc or 
error brought on the whole judgment, tho' judgment 
by the fietute for damages be erroneous and wsverfed. 5 
&/. 58, 59. ■ , H 

Square impedit was brought aga|sft tirip f one of them 
caA anefibm, and idem dies dmmfyjlfto the other, Wc. 
Then an atuchmentiffued aga}hft Oemfor jint appearing 


but the advbWfon; And where he hath tide to prtfenthe 
may do it; and have quart impedit t if he be difturbed. 
New Nat, Mr. to8, 109. tv 

U die bifhop dflUy the true patron in hii prefentation, 
and the patron fytn*arg*fmpedit, he may thereupon have 


a np admits as \ and jt thebiuop after receipt of inch'writ. 


mi the day, and procefs coatinbepF to the (W Gafej I adijatt the <:Jerk pf auy odter jpei&n withbut a verdia in 


whkh being mgroed, and the parties nett appearing, it, Ajm§.^mr»aaiies 9 the true patron (hall have quare intern- 
was ruled that final judgment fhould .be entered according >df«-wi^%ainft the bifhop, and thereby recover the prefent - 


to thr Aat. K2 H. 3. But on motion to diC^iaigc this 
rule, becaufo defendants were no* fopnnObed either bn : 
the attachment or grand diflrefs, the! futnmoaers being! 
only the feigned names of John bee and fUbard Met ^. 
the judgment was feta fide j for the defign of the dutufs 
was to have procefs duly exeeutrd, and that mtft be vdift : 
notice* tie. And where the right is for ever concluded, this 
being fo fatal, the procefs muft never he fufftred to &/i ; 
thing of tmsrfe. 1 Mod. 248* 

A writ of gaetre impedit is had Again A two; onedoth 
not appear at the grand diArefs $ the other pleads in bpr; 
there (hall be a writ to the bifhop for plaintiff, without 

. • ...» * a . *r . ' j 


imniwitfcdimagei. , '•$ 

Allb a writ if to be direAed to the bifhop to difincum* 
ber the church. F.NiBitf. 

This writ may be brought after the fix months; and if 

e riiitiff be nonfoit in a gnare incttmhrawit, he may 
+ed*etfcr writ* and vw^from his fir A declaration, 
'&€< 48. >4. ; . - ; 

After t hf admitim delivered, if the fix months pafs t 
the bifijop may prefent his clerk for lapfe, and {hall not 
be charged by the Writ 0 S quare imumbtavlt for the pr6- 
fentatipn; but he cannot admit the clerk of the other 
man*;^ that would be again A the Writ ne admits as dc- 


making any title, by fiat. Mar 16 . tap, And if the live^StO him. ^ F. N. B* 48. 
bar pleaded by the other defendant be found for him, he If the bifhop incumber the 
ihail alio have a writ to the bifhop; and.thefe two per- , difpy^^b^it,yet this vent guare isicumhravit lies; but 
ions being admitted, inftituted and indu&ed bn the two, aco??t^fg fij'ifce feft opinions there ought to he a fuit de- 
writs, (hall try their right in anaffife, or trefpafs. Jew*, pr/^/^. tho' there is no actual recovery. 18 S. 3. 17. 


If the bifhop incumber the church, where there is no 


C«W* 9 ?> 

Thtr where two defendants in a quart impedit plead 
foveral bars, and one of them fo found again A plaintiff, 
and the other with him; he (hall vp/ have his writ to the 
bifhop. .'■:$■ !: }?\ 

If there are many defendants, pleading feveral ple&; 
plaintiff (hall not have judgment before ml the pleas are 
tried; for tho' fome be for plate riff, others may befound 


Firx. Q> Imped. 3. Sec Black, Com . 3 V, 248. 

The writ is to fummon the bi/hop , to be before the jnf- 
Hcet, dec. to jb&w caufe why he hath incumbered the church 
to the great damage and injury of plaintiff contrary to the 
lam tend cufioms of the kingdom, Sec. 
fdbtwet non awMtyU a writ which lies again# a 
bifhop wh&eumarfwh recovemd his advowfon, or pre- 
fimforidh |a%writbf right of/dvowfop, or in quart iw* 


againft him, and be eameet r bave judgment without gfmd j pedit, or other aAion; and twpifiiop rtfoft to admit his 


title. F. N, B. 30* Hob*; 70. 


clerk, on pretence ef hpfi> 


When one recovers for a a iron impedit ngtinfk 89, in*' j to mention, rite recoywy 


I II it- re 
dltifto 


uifite in the writ 
spbfought ip the 


cumbent, the incumbent is fo. removed fey judgmini^iat county where the i*M 4 %ds< ■ S. 47. 7 'tfafye* fos 


f Edwi i. prefonte' 


the recoverer may prefent wit^opt any'rittug ^ fiuw^'^-tttt , fo b fnare mn admiiit rite plaintiff (hail recover |a 
the incumbent continues incumbe»t it "fisftp foch muges • Auff i»*e- 

prefentation is made: And if plaintiff^Ibisfofo^ im- : Wr- ; J^rit fo'awkrfoP'tdbtlhbpg if on this wait' 
Aituted on a writ to the bifoop, defendahtc^uwt Appeal; ;tbe biM^ makea a AAfo plaintiff may have pare « 

if he doth, a prohibition Kes; becaufe In -riifo/Cafok; % nggrmdmft agalhA t hfoaif ,A iadlhtvc- hit dautt^es* ' Dyer 
btfbep b8s as tig Kinffs mwftr* not. at a judv* 'fp&. J b : !’V'ffis":'’' 1 

Mr. 365. 1 Roll, Rep * ,6a. < $ i >, % / Mm Eehsi 1. prefobtiJw '4 

- If one brings a quart impedit agidrift rim pAtitm nnd fo 4 ; ^kVd^and the archbbbop 
cumbent of a church within fix months, and recoyert bft sadi^tHm i pn<o^kb ‘rite 
ter the fix months, he (hall maprt foe incumbent, Tifl ' 

mimed fot wwrit. 2 Roil , dbe 373; Afc$ foie "XSnb' 
cannot a© incumbent, pfifoated, foftttpted ana 

indnfopd on * uAirpation, but, by pare impedit in ; 
a judicial w^ * J«l 5 * 

If a mags; py rim, Jung’s licence, mates a church 
which foriSt bepiefonta]^ if he be difiurbed to prefent 
to it, he may bavd A aom impedit wifoout alledging a 
pxefomarion in any penoh t but anciently it was held he 
might not, becaufe he could not alledge a prefentment. 

*#$&4* 14. Metierfs pimped, 153. 


•h to a Kenefice in r*rk+ 
tiice itforfod to ad- 
t mu ad* 
alj 
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#fouarc nan ptmittit, U ifcenticmcd as an ancient Writ ] 
which lieth for one who hath a right to prefect to a church 
for a turn, again 11 ihe proprietary* v Fleta, lib. $» cap. 6. 

MmtmUm or Kiuarcnraine, (Quarentena)L a be¬ 
nefit allowed by law to the widow of a man dying foiled 
of lands, whereby (lie may challenge to continue in his 
capital meffuage, or thief manfion-houfe, (not being a 
eaflle) by the fpace of forty days after hisdeceafo, in or¬ 
der to the afiignment ofher dower, 1 st* And if the heir, 
or any other ejeft her, (he may bring the writ do quarente- 
M babmda ; but the widow (halt not have meat, drink* 
(jc, tho* if there be no frovifion in the houfe, ac¬ 
cord i ng to Fitzherbert, fixe may kill things for her provi- 
fHMi. Magtt. Charta, tap* 7, Brad. Jit, 2. tap, 40. 
F. N. B. idt. See Black, Cm. 2 V, 135. 

&U4tegtfnc, Is alfo the term of forty dayt wherein any 
perfons coming from foreign parts infe&cd with, the plague, 
arc not permitted to land or come on fiiore, until fo many 
days are expired. 9 Ann, tap, 2. 7 Geo. 1. tap, 3. 

1 Geo. 2. e. 17. See Plague and Black, Com . 4 V, 162. 

tflnareutitie, Likewife fignifics a quantity of ground, 
containin g forty perches * Log. Hen, 1. cap. 16. 

jgluare bftoijcu, Is a writ which lies for him, who 
having a liberty to pafs thro* his neighbour** ground, 
cannot enjoy his right, becaufe the owner has fo ob- 
firoded it. Pitta, lit, 4. c, 26, 

£tuaceU (Querela, a querendo,) Extends not only to 
a&ions perfonal, but alio to mixt, and the plaintiff in 
them is called querent, and in moft of the writs it is faid 
queritur f fo that if a man releafe all quarrels, (a man’s deed 
being taken moll firongly againfi bmfclf) yet it is as be¬ 
neficial as all adions, for by it all adions real and per- 
fonal are releafed. Co. lit, 8, 153. and Co. Lift, lit . 3. 
c. 8. fia. 5it. 

jDuarrelMng in ebureb or cbttrcfrparO* All affrays 
in a church or church-yard, are elteemcd very heinous 
offences, as being indignities to him to whofe fervice 
thofe places are con fee rated , therefore mere quarref/one 
<Hoards , which are neither an affray nor an offence in any 
other place, are penal here. For it is enaded by 5 if 6 
Edw. 6. t. 4. That if any perfon (hall, by words only, 
quarrel, chide, or brawl, m a church or church-yard, 
the ordinary (lull fufpend him, if a layman, at tngrefu 
. tcdefa; and, if a clerk in orders, from the miniAration of 

\his office duriggr pleafurt* And, if any perfon in fuch 
-or^church-yard proceed to finite or lay violent 
hands on another, he (hall be excommunicated iffo fade; 
or if he (trikes him with a weapon, or draws any weapon 
with intent to frits, he (hall befides excommunication (be¬ 
ing convided by a jury) have one of his ears cut off} or, 
having no ears, be branded with the letter F. in his cheek. 
Black, Com, 4 V, 145. 

J&uarteiois, Were upper garments with coats of arms 
quartered on them, the old habit of Englifh knights, 
Walfing. in wit* Ed* 2. 

mmtifofi, To be quartered, or Cut into lour quar¬ 
ters in exec uti on— Fjcit deeollari (A mmbratim divi- 
di, fcf quarterifaji, & \fut bf ejus quarterias ad rtgni cer- 
tas dvifates tranfmitti jifft. Artie. Richardi Scrope Ar- 
chiep. Ebor. apud. Angl. Sacr. par. 2, 266* 

tftuavtevtyftfo, Is part 6f the puniJhment and execu¬ 
tion of a traitor, by dividing his body into four quarters. 
See Quarterifri. 

tfUsartety&efiione, Is a general court held by the 
juft ice* | f fence in every county, once every, quarter of a 
year; originftily ereded only for matters touchily the breath 
of the peace, but now id .power is greatly increafed, and 
extends much farther by many ft acute*. \ 1 

The holding thefc ftMons quarter!* was firft ordained by 


nu, 4 .. As if the bailiff of* * titeriy Mufti 


in IJte firft week -after. Mbb*elmat4*f * the firft week af¬ 
ter elm Epiphany? the firft week after theclofo of Safer j 
and: in the week dfter the tranfiatton Off Saint Thomas a 
Brnketf Ot the foveath of July, See Black* Com, 4 K 
adff.' 

Jdtt 8M Slf foe Black* Com. 3 V.fjt, 

jCtuafo Qgqffdre, (&oro the French word 4* fjer, id eft, 
eojfkm fatoroi) <To overthrow or annul. Broken, lit, 5 


trad* 2. / . ^ . 

**y out^M/faneh(/e, the array fail It quaflwd. And. 
Co, limlm. An array returned by one who hath no fran* 
thjft : jhall ho qua(hed. 

The court of B* A. hath power to quaff orders of fof* 
fions< prefentments, indi&mcim, &c. Tho* this quafit* 
ing ii by favour of the court, and the court may leave the 
the party to take advantage of the infufficienciy by plead¬ 
ing ; as they generally do where an indi&mjtat is for an 
offence very prejudicial to the Commonwealth, as for per¬ 
jury, isle. 2 lill. Ahr, 410. 2 Hawk, P* C. 258. 

The court will not quajb an information ; but there 
moft be a demurrer to it, if it be infufficient. 2 LilL 
411. . Vide Stat. 7 W. 3. c. 3. See Jndidment, Plea, 
and Black. Com* 3 V, 303. 4/^315. 

£tUi1p0. See Ports. 

iDocen, (Lat. Begina, Sax. Owen, i* e. Uxor, a wife, 
fed propter ex ellenttam, the wife of the King) In our law 
is, either Ihe who holds the crown of this realm by right 
of blood, or who is married to the King | the firft of 
which is called Queen Regnant, the latt Qgeen Ccufcrt: She 
whoholdeth by blood is, in conftruftion of law, the fame 
with the King, and hath the like regal power in all re- 
fjjeds; but the Queen Contort is inferior to the King, and 
his fubjed. Staundf. Prmtog. 10. 3 Inf. 7, 1 Marl* 

Purl. 2. cap. 1, 

To compafs the death of, or violate the Queen's perfon, 

&c* is rreafon; and if Ihe confents to the adulterer, it 
foal! be treafon in her. 25 Ed. 3. 3 Inf. 9. 

The Queen, as the King’s wife, partakes of foveral 
prerogatives above other women, viz* 

She is a publitk perfon, exempt from the King ; and is 
capable of lands or tenements of the gift of the King, 
which no other feme covers is 5 (he is of ability, without 
she King, to purchafe, grant, and make leafes ; and may 
fue and be fued alone, in her own name only, by praecipe, 
not by petition s She may have in herfolf the pofieffion of 
perfonoi things during her life, &e* But both real and 
per fonal eftate goes to the King after her death/ if fixe 
doth not in her life-time difpofe of them, or devife them 
by will. 1 Inf* 3, 31, 133. Finch 86. 1 Roll. Atr, 

912. 

Ads of parliament relating to her, need not be plead* 
ed 1 for the court muft take notice of them, becaufe fim 
is a publick perfon. 8 Rep. 28. 

If a tenant of the Queen aliens a part of his tenancy 
to one, and another part to another; the Queen may 
diftrain in any one part for the whole, as the Ki nmay do« 
Wood's hf. 22. And in a quart impodit brought by 
the Queen, tome fay that plinarty is no plea; but foe 2 
Inf . 361. 'the Queen (hall pay no toll, s Inf* 

By ihrtute, the late King might grant to his Queen 
out of the crown revenues, an annuity of 100,000/. per 
annum, to commence after his death, and continue du¬ 
ring the Queen's natural life, fox (iipporcing her royal dig¬ 
nity, &c. Stat. 1 Geo. 2. cap. 3. 

And his Majefty conftituted the Qgeen Regent of the 
kingdom, during his abfence abroad ; to be capable of 
the office, without taking the oaths, or doing any ad re* 
qnired by law to qualify any other. 2 Geo . a. c. 27. 

ffEUteet! Stotoftjger* No man may marry the Queen 
Dowager without licence from the Kang, on pain to for¬ 
feit his lands and goods: But if (he marry any of the no* 
bility, or under that degree, (he lofeth not her dignity; 
but by the name of Queen may maintain an aftion, 1 
Inf . 18, 50. 

The ftatute 25 Ed. 3, making it treafon to violate the 
Qpeen, extends not to a Queen Dowager, but the King'* 
wife and companions And a Qgcen Contort and Q^ccn 
Dowager toall be (tied* in cafe of treafon, by the peers. 
2 Inf . 50. 

&mt\ 


tttJtCbffe* (thrum Begin*) Is a Royal duty or re* 
venud belonging to every Qyeen of England* during her 
* matriigif' to the King, payable by perfoni in this klng- 
*d»lM m^Maudj, on divers grmtts of the King, by way of 
ffnu Jdt oblation, Uft* being one full tenth part above 
Okt&O'. tots, on pardons, contrads, or agreements, 
Wttbmbikk real debt to the Queen, by the name of 
Aurm ieghtm, upon the party's bare agreement with the 
fit' * v King, 
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King for his fine, and recording the fame* Lib. Nig. £tftfa fmffillbe, Seems to be t Juperfedeas granted^ 
e Star, fag. 43. i l O. Rtp. 2i, 22. <-'M* behalf of a clerk of the Chancery filed againft the privi- 

fibue imitate, Signifies which eftate ; andii a plefa, lege of that court in the Common Pleas, and purfued to 
where a man intitling another to land, ifc. faith that the the exigent, or in many other cafes where a writ is erro- 
fame eftate fuch other had, he has from him: As for ex* neoufly fued. See Dyer 33. n. 18. 
ample, in a quart impedit, plaintiff 1 alledges that two per* &UtfH toftb CtylD. See Pregnancy. 

Tons were feiled of lands, whereunto the advowfon in fibufcfc«tet0, Damage fuftain^i by deftroying, burning 

queftion wtis appendant in fee, and did prefent to the Or defacing them, how recompenfed, 6 Geo. 1. c. 16. See 
church, and afterwards the church was void : Which eftate Weed. 

Of thetwoperlbns be hath now, by virtue whereof he pre- fibftfo ftstf0 flilHOt, Is a judicial writ iffeing out of the 
fented, ifc. Broke 375. Co. Lett. 121. record of the fine, which remaineth with the Cujhs Brcvium 

A man cannot plead a qua eftate in an eftate-tail, nor of the Common Pleas, before it be engrafted j and it lies 
can it be pleaded in eftates for life, or for years; a qua tor the grantee of a reversion or remainder, when the par- 
eftate of a term may not be pleaded, by reafon a term ticular tenant will not attorn. Weft. Symbol . part. 2. tet. 
cannot be gained by diffeifin, as a fee may; but one may Fines, feB. j 18. Reg. Judic. 3 6, 57. See 18 Fin. Mr, 
plead a que eftate in a term in another perfon, under 143. , # 

whom he doth not claim, and be good; for he is not privy After the fine is ingrafted, the cognifee (hall not have a 
to the eftate of the ft ranger, to know his title. 1 Re*, quid juris clamat againft tenant for life: Bat the courie is, 

• 46. 3 Lev. 19. 1 Lev. 190. Lutvu. 8i. - when he in reverfion on the writ of covenant fued 

* A thing which lies in grant, cannot be claimed by n againft him, maketh recognifance of the rmorJiea'by fine, 

yue eftate , direllly by icfelf; yet it may be claimed as he, then on that the cognifee may have this writ 
appurtenant to a manor, by que eftate in the manor. 1 againft tenant for life; and if he be lick or not able to 
Mod. 232. < travel, a dedimus pot eft at em fhall be granted to take his 

A man may not preferibs by a que eftate of a rent, ad- cognifance, and to certify the fame into C. 8 . When af- 
vowfon or toll 5 but he may of a manor, tfc. to which ter plea pleaded, the tenant may make attorney; and if 
thefc are appendant. 2 Mod. 144. 3 Mod. 32. he bw adjudged ta>attorn, a diftringas ad attomandum fhall 

A perfon cannot plead a que eftate , without (hewing the be awarded againft him, ifc. New Nat. £r, 328. This 
deed how he came by it. Cro. Jac . 673. This is in cafe writ leems to be obfolcte and difufed, fince the Stat. 4 if 
of a rent in graft or lands which cannot pafs from one 5 Ann. See Attornment . 

man to another without deed. Jenk . Cent. 26. See 18 fi&ufh pjo quo, Significth what for what ; andrsufedln 
Ftn. Air. fo. 133, 140. Black, Com. 2 F. 264. the Jaw, for the giving one thing of value, for another 

fidue Cft eaftetn. See Qusr eft eadem, 13 c. thing, being the mutual confederation and performance of 

fiElue eft meCmc, (fignifymg verbatim, the fame thing) both parties to acomraB, Kitch, 184. And as this is the 
Is a word of art, in allions of trefpafs, ifc. for a direct confederation of a good and binding contrail or bargain : 
juftification of the very aB complained of by plaintiff as a So that which is contrary to it, is what the law calleih nu- 
wrong: And if where tenants at will bringing an altion dumpaBum. 5 Rep. 83 Dyer 98. 
againft their lord, plaintiffs fay, that he threatened them fiEllliCtantia, ( Acquietantia ). See Acquittance, 

fo, that he forced them to give up their lands; to which fiQuic&nre, To quit, acquit or difekarge, or fave liarm- 

the lord pleads, that he faid unto them, if they would left. The common form in old deeds of donation or 
not depart he would fue them at law; this being the fame other conveyance. —— —Dr pradiBis nos if heertdes nofiri 
threatening that he ufed, or to fpeak artificially que eft U quietabimus diBos, ifc. 

mefme, the defence is good. Kitch. 236. fiHuicte Clnmare, Is to quit claim or renounce all pre- 

fibuettf vebnftum rebnat, Is a judicial writ which lies ten ft on s of right and title.- De una virgata terra 

For him, to whom a rent-feck or rent-charge is granted, in M. Richardus if Aldreda remiferunt if quiet*,* cluma- / 
by fine levied in the King's court againft the tenant of the verunt de ft if haredibus , ifc. pradtBT barred. f u is t , s > 
land who refufeth to attorn to him, thereby to caufe to at- (f pro hue remijfioue quieta clamatione idem A: diaiFfhi* 
torn. Old Nat. Brev. 126. Weft. Symbol, par. 2. tit. Brail, lib. 5. 

Fines, feB. 156. J&(l?CtU0, (freed or acquitted) Is a word made ufr of 

iSlutrela, An allion preferred in any court of juftice, by the Clerk of the Pipe and Auditors in the Exchequer, 
in which the plaintiff was querens or complainant, and bis in their difeharges given to Accountants ; ufually concluding 
brief, complaint or declaration, was querela, whence our with abinde recejftt quietus, which is called a quietus eft : A 
quarrel againft any perfon. quietus 4# granted to the Iheriff, will difeharge him of all 

Q uietos ejfe a querelis was to be exempted from the cuf- accounts due to the King, St at. 21 Jac. 1. cap. 5. And 
tomary fees paid to the King or lord of a court, for the thefe quietus't arc mentioned in the alls of general pardon, 
purchafe of liberty to prefer fuch an allion. But more 11 Car. 2. c. 11. and 14 Car. 2. c. 21. 
tofu ally to be exempted from fines and amercements, im- J&ttfetttft i&cbblttte. See Quit-Rent. 
pofed for common trefpaffes and faults. So King Henry fi&uinqitageflma Atmftap, Is tjhat we call Shrove-Sun* 

II. to Bernard de S. Wahry.—~Terr<c fuat fint quieta de day* and was fo earned, becauftrit is about tfic fiftieth 
omnibus placitis if querelis, exetptis murdredo if latrocinio. day before Eafter. 

Paroch. Antiquit. pag. 123. See Kempt’s Gloftary. fiEtufnque ?&0?ttl0 f The Cinque ports, which are, 1. 

fi&ucrcta cojam l&cgc * concilio bifeuttenoa 0 tetmi-- Haftings, 2. Romney, 3. Hythe, 4. Dover, and 5. Sand- 
Itantoa, Is a writ whereby one is called to juftifya com- wich. To the firft, Winchdfca and Rye belong, which 
plaint of a trefpafs made to the King himfelf, before the are recknoned as part, or members of the Cinque ports. 
King and his council. Reg. Grig. 124. Cowell. See Cinque Ports. 

fiSucrela ftcfcac fojtiae. See Frejh Force. fbuitlium, or fibufn*fme, {Deetma Quinta) Is a French 

fiHuctt, (Quefta) A queft or inqueft, inquifition or in- word, ftgnifying a fifteenth ; with us it is a tax, fo called, 
quirv on the oaths of an impanelled jury. Cowell . beeaufc if is raifed after the fifteenth part of men’s 

fiuttcfttuu, or Torture . See Black. Com . 4 F. 320. Iallas 00 goods, tfpm 10 Rich. 2. cap. 1. and 7 H. 7, 

fiftucftUO. See Quaeftus . f. $• / 

&UtftU0 cCt nobto, Is the form of a writ of nufance. It jf well known by the Exchequer roll, what cvery 1 ^ 
which by the ftatute 13 Edw. 1. e. 24. lies againft him town throughout England is Tor a fifteent h. See * 

to whom the houfe or other thing which occafions the Piftttdth. , " .. ** 

nufance, is alienated, whereas before the ftatute, this ac- Sometimes this Word Qainfimi or Quinteimt, is ufd for 
tion lay onljMpinft him who firft levied the thing to the the hffieenth day after any feaft, as thc ^wwy/iir oF St. 
annoyance ofUs neighbour. Cowell. John Baptift. Star, 13 Bd. t. in the preamble. 

jQfeiit IDdmliuto tcmfUt Cutiam, writ of right fee It is ^ miftake that this was a tax of the fifteenth part of 

Black. Com. 3 F. 195, * all lands, for it was of the goods only, and it was firft 

fibula ftatute of, fee ib. 2 K 91. 4 V. granted by the parliament 18 Ed. 1. vhc. Cmfrns fttiha* 

419. * detinueR*gi, anno tB* fw* arehieplfcqpos f ejufeopos, ahbates, 

' ' •: fniom, 

k . * 
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prism, ecmites , Banna, b omnes alios fte Regno, dk Omnibus If a woman lofe by default, aodtaketh hu/band, lh% and 

Bonis Juts mbihbus conce/fie; The city of London paid this her hufband ihall have the Quod'ti deforceat, but where 
year for the fifteenth, 2860/. 13/. 8 d. and the abbot of tenant in tail iofcth by default, and dSeth, bis heirs 
St. Edmunds 666 /. 131. 4 d which was by com portions, ihaU not have a writ of Quod « defmeett, but a firmed™: 
and thereupon had all his temporal goods, and the goods And if hufhand and wife lofe by default the land of the 
of his convent difcha?ged of the fifteenth; wife, which flic holdeth fir term 9/ life , and the buf- 

The way of collecting it was, by two afleflors ap- band dieth, fee may not have this writ, for cut in vita is 
pointed in every county by the King; and they appointed her remedyj and when one bringeth Quod ei deforient, he 
twelve in every hundred, who made a true valuation of counts that he was feifed of the land in his demefint , as ef 
every man's perfonal eftate, and then caufed the fifteenth freehold, or in tail, be. without Ihewing of whofe gift 
part to be levied. Gm*//. he was feifed; alfo he ought to alledge ejplees in himfelf, 

Auiutot, (Quint alius) A weight of lead, iron and and then defendant is to deny the right of plaintiff; 
common metals, ufnally one hundred pounds, at fix fcore be. and fliew how that at another time he recovered the 
per cent. Cowell. land againft plaintiff, by firmedon, or other action ; 

jjlmittane, (Quintenn) Was a Roman military fport or and fliall fay in the end of his plea, Quod i/ft taratus eft 
cxercife, by men on horfeback, formerly pra&iied in this *d manutemndum Jus b titulum fuum predict, per donum, 
kingdom to try the agility of ihe country youth: It was be. unde petitjudic . be. New Nat. Br. 347, 349. * 

tilting at a mark made in the ihape of a man to the navel, If tenant in tail, or fuch other tenant, who hath a parti* 
in his left band having a IhielcJ, in his right * wooden cular cilnte, lofe by default, where he is not fumrooned, 
fword ; the whole made to turn round, fo chat if it was be. he may have have either a Writ ofdi/ceit , or Quod ci 
ftruck with the lance in any other part but full in the defirceat . Ibid. See 16 Via. Abr. 145, 148. and Black, 
bread, it turned with the force of the ftrokc, and ftruck Com. 3 V". 193. 

the horfeman with the fword which it held in ks fight &U0D permittat, Is a writ which lieth againft any 
hand : This fport is recorded by Matt. Parift anno 1253. ’ perlon who eredts a building, tho* on his own ground, fo 
Auitlta ejeatt* (Quinto exb&us, mentioned in flat. 31 near to the houfe of another, that it hangs over^or be- 
Eliz. cap, 3.) Is the lalt call of defendant, who is feed to comes a nuftnee to it. % till, Abr , 413. 
outlawry, where, if he appear not, he is by the judgment Formerly, where a man built a wall, a houfe, or any 

of the coroners returned outlawed; if a woman, waved, thing which was a nulancc to the freehold of his nc gh« 

See Exigent, Outlawry, hour, and afterwards died 5 in fech cafe, he who received 

J&ui tam, I when an information is exhibited againft any damage thereby, feed a Quod permit tat againft the 
any perfon on a penal Jiatute ; at fuit of the King and heir of him who did the nufance; and the form of it was 
the party who is informer, where the penalty for bieach of Quod permittat profitrntrt murum , be. 3 Nelf. Abr* 
the ftatute is to he divided between them; and the party 44. The Writ was given by the St at. Weft, 2. 
infbrmer profccutes for the King and himfelf. Finch And at the Common law an afflfe of nufian e did not lit 
340. againft the alienee of a wrong doer, for the purchafer was 

If the whole fum is given by ftatute to any peribn who to take the land in the fame condition it wa> conve ed to 
will fee for the fame, the profecutor may bring a&ion Qyi ‘ him; but by the Statute of Weft, z, e, 24 Damages may 

tam, oriuein his own name, be. 2 Lill. Abr, 59. See j be recovered againft the perfon who fold the Und, if the 

Information , and Black. Com, 3 V. 160. *4 303^ nufance be not abated on requeft made to him, or againft 

i&tnt-CLum, {Quieta damantia) Is a releafe or acquit* the perfon to whom he /old it; tho' this doth not extend to 
ting of a man, for any action which he hath, might, or j the alienee of the alienee. 3 Nelf, 45. Lutw, 1588. 
may have againft him. Alfo a quitting of one's claim or /£• ( This writ is feldom brought, being turned into a&ion on 
tie, Brafton, Jib. 5, trail. 5. c. 9. nutn. 6. lib. 4. the tafe. Vide Nufance, 

trail. 6. c. 13 / u mm , i, • Quod permittat lies alfo for the heir of him who Is dif- 

»^ ijjffftt, (Quietus Reiditus, quafi quit-rent) Is a feifed of his common of oafture, againft the heir of the 
certain fmall rent, payable by the tenants of manors, in difteifor, being dead. Terms de.Loy. 
token of fubjv&ion, and by which the tenant goes quiet And according to Broke, this writ may be brought by 
and free : In antient records, it is called white rent ; be- him whofe anceftor died feifed of common of pafture, or 
caufe paid in filver money, todiftinguilh it from retrfeorn, other like thing annexed to his inheritance, againft the de- 
bc, 2 Inft, 19, See Chief-Rents, and Black. Com . & V. forceor: If a man is dillurbed by any perfon in his com- 
42: mon of pafture, fo that he cannot ufe it, he (ball have a 

£tuoat» hoc, Is often ufed in law pleadings and ar- Qucd permittat; fo of a turbary, pifeary, fair, market, be. 

guments, to lignify, as to the thing named the law is ft. New Nat. Br. zyz, 273, 275, 276. And a perfon may 

be. have a Quod permittat againft a difteifor, be. in the time of 

ftHuOt) clctfcf benefiting be cauceliatia* Is a Writ to hit predece/ftr. 13 Ed. I. c. 24. 
exempt a clerk of the Chancery from the contribution to- The writ Quod permittat, on a diftcifin of common of 
wards the pro&ors of As clergy in parliament. Reg. Orig. paiture, dire&ed to the Ihcriff ; Commands A. that jufity, 

261. * &C. be permit B. to have common of pafture in, &c. which 

AuO$ CUtlCl nun ellgatttor In offido balllbi, be. he ought to have, as it it/aid; and unleft bt /hall do it. Sec. 
Is a writ which lies for a clerk, who, by reafon of feme then fiummn, dec. 

land he hath, is made, or about to be made bailiff, bea- See Bro. hoc tit. Reg. Orig. fil. 153. See 18 Vin . 
tile, reeve, or feme fuch officer. See Qkrieo infr&facros, Abr. 150. and Black. Com. 3 V. 240. And as to the 
be. Reg. Orig. 187. and F. N. B. 201. writ of Quod permittat profltrntre, fee ih. 221. 

t Auttb cum, In indidlnwfnts, be. As ALB, was in-, AuoO pctCotta nec pjcbenbatil, fc* Is a writ which 
diQed Quod cum C. D. he had done fech a thing: And' lies for fpmtual perfens who arediftrained in their fpiri- 
this being By way of recital, and notpofitively, is not good, tual poffelHons for payment of a fifteenth with the reft ol' 

2 Hawk. P, C. 227. 3 Salk. |88. theparifh. F. N. B. ij6. 

In forgery, a Quod turn has been held well enough, 4«tt0 fere, Is a writ which ties for him who has land, 
Ntjwhere it was but an inducement to the faB ; and when the wherein another chaBengeth common of tafture time out of 
. flWucement came to charge the olfonce, it did it in a mind : And is to cdfepel him to feew hy what title he 

, ^^articul^r ; ^but it is otherwife in action of tref- challenges it. F. N. B. 128. and Britton more largely, 

pafei^f, £6r it h ftly recital, T«u. 2 Anna. c, 59* Or/>4156. 

AfiOO ct 0cf03rcar« A writ for tenant in tail, tenant AttO felliUfl, Is a writ which lies for Iff who hath a 
in dower, by the cortefy, or for term of life, having grant of ktmft-hott, and bay-hote iu another man's woods, 
toft their land* ty default,, againft him who recovers, or |g#nft|fee gnuftor, making fech wafte as the grantee 
tun hehr. Reg. Orig. 171. St at. Wefim* 2. c. 4. enjidy his grant. Old Nat. Br. j 48. and Kinhin 178. 

And Qgod et defined mty be brought againft aftrariger *Thii Writ Mfo Hes for the King’s farmer in the Exchc- 

to the recovery j as if a man recover by default, and * cpfer, agaittft him to whom he felleth any thing by way 

maklth a feoffment, this writ may be had againft the of touching his firm, or againft whom he hath any 

fsojfie. • ' daufe 0f. petfimaFnEtm. Perkins, Grants, 5. For he 

& fuppofeth 

a 
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<iipp6fcth by the vendee’s detaining nay due from him* he 
is made left liable to pay the King's rent. 

formerly it was allowed oaly to filch perfons, as were 
tenants or debtors to the King ; at this day the practice is 
become general for the plaintiff to fermife that for the 
wrong which defendant doth him, he is lefi able to fatisfy 
his debt to his Majefty 5 which furmife gives jurifdi&ion 
to the court of Exchequer , to hear and determine the caufc. 
Pro#. Exchtq. 225. 

In this cafe a debtor hath a kind of prerogative remedy 
granted to him, fuppofing that he is difabled to pay the 
King: And in this fuit, plaintiff hath many privileges 
above other men in their ordinary fuits. Old Nat . Sr. 
148. Kit eh. 178 Finch 66. 

Jf a privileged perfon of the Exchequer court fue out a 
Quo minus in any a&ion in which the King is party, the 
flieriff in execution thereof may, after requeft to open 
doors, break them open, b'c. PraQ. Solic. 194. See 
Sla,k. Com. 3 /^. 45, 286. xix. 

jf&ti0£fsm, (Lat.) Often occurs in our ftatures, and 
eemmijjiotts both of the peace and others, but particularly 
in commiflions to julliccs of the peace ; and a juftice of 
the quorum is fo called, from the words in the com million, 
quorum A. B. unum efje volumus : As where a com million 
is dirked to live perfons, whereof A. B. and C. D. to be 
two: In this cafe A. S. and C. D . are faid to be of the 
quorum, and the reft cannot proceed without them. They 
are ufually perfons of greater quality or eftates than the 
common commiflioners. 3 Hen. 7. c. 3. 32 Hen. 8. c. 43. 
See Black. Com. 1 V. 351. 

dCtuO^Sttl nomiltt. In the reign of Hen. 6 . the King's 
collectors, and other accountants, were much perplexed 
in paffing their accounts, by new extorted fees, and 
forced to procure a then late invented writ of quorum no - 
tHtna, for allowing and fuing out their quietus at their 
own charge, without allowance of the King. Cron. 
Angl. 

&uota, A tax to be levied in an equal manner. Chart. 
Ric . 2. 

&U0 Warrants, Is a writ which lies againft any per¬ 
fon or corporation, that ufurps any franchife or liberty 
againft the King , without good title 5 and is brought againft 
the ufurpers to Jhcw by what right and title they hold or 
claim fuch franchife or liberty: It alfo lies for mif-ufer, 
or non-ufer of privileges granted; and by Bratton it may 
be brought againft one who intrudes himfclf as heir into 
land, tAc- Old Nat . Sr. 149. Finch 322. 2 In ft. 

2 79. 

The ftatute of Quo Warranto is the 18 Ed. 1. ft. 2. 
which is commented on 2 Inft. 494, 495, (Ac. 

The Attorney General may exhibit aQuo Warranto in the 
Crown-Office againft any particular perfon, body politick 
or corporate, who claim or ufe any franchifes, privileges 
or liberties, not having a legal grant or prefcription for 
the fame; and compel them by procefs to appear in the 
Crown-Office; and jbew cm/e ot fit forth by way of plead- 
ing what title they have to the privileges claimed, and the 
iiTue ftiall be joined and tried thereon by nifi prius , or the 
plea be determined by the judges on demurrer, as in 
other cafes: But tho’ on demurrer, the queliion be 
determined for defendant, yet he has no cofts allowed; 
if againft him, he muft be lined for the ufurpation, and 
pay large cofts to the profecutor. Inft it. Legal . 147,148, 
157. 

But this is altered by ftatute 9 Ann. c. 20. It has been 
adjudged, that the flat. 4 & 5 W. (A Af. c. 18. by 
which informations in the Crown-Office are hot to be Bled 
without exprefs orders in open court , (Be. being a remedial 
law, extends to informations in the nature of a Quo War * 
rant** which always fuppofe a ufurpation of fome fran¬ 
chife f and it is the general practice not to make fuch an 
order for a® information, without firft making a rule on 
the perfon ^|hplaiiied of to Jbew cassfi to the contrary ; and 
this rule is grounded on an affidavit of the offence, (Ac. 
and if the perfon on whom the rule is made and perfonally 
ferved, do not at the day given fatisfy the court by affida¬ 
vit, that there is no reafonable caufe for the profecution, 
the court generally grants the information; and on fpecial 
circnm&ances, will grant it againft thofe who cannot be 
perfonaHy ferved with fuch rule ; as if they purpofcly ab- 


Q. U O 

fent themfclves, (Aj. but if the party on whom fuch * 
rule is made, Jbew to tty court a reafinable caufe againft fuch 
profecution % as againft a Quo Warranto Information, that 
his right in the /ranch ft in queftion hath been already deter* 
mined on a mandamus ; or been acuuiefced in many years j 
or that it depends on the right ot others which hath not 
been tried ; or that the franchife m way concerns the 
publick, but is wholly of private nature, (Ac. the court 
will not generally grant the information. 2 Hawk. P. C. 
262, 263. 

A Quo Warranto was broughti.for vexation, on forty- 
eight points; and the court on motion, ordered the pro* 
feeutor should wave that Quo Warranto , and bring a new 
one, and therein infill only on three points; but that he 
might proceed to trial on his new igas Warranto, in fuch 
time as he might have done upon the old, 2 Ltlh Abr. 
4 * 4 - 

A Quo Warranto requires to know of defendant by what 
authority he claims the liberties, and charges him with 
the wrongful ufurpation of them : In a Quo Warranto to 
fhew by what authority a perfon claimed to have a Court 
Ltet, and alledging farther quod ufurpavit libtrt atom fine 
aliqua concejfione , (At. defendant pleaded Non ufurpavit ; 
and it was objected that this was no good plea, for the 
anfwer to a Quo Warranto is cither to claim or difclaim ; 
but the better opinion was, that by this plea defendant 
bad anfwered the ufurpation, tho' it did not ihew by what 
title he claimed. Godb.gi. 

In Quo Warranto for ufing a fair and market, and 
taking toll, ifiue was taken, whether they had toll by pre- 
fcription, or not; and it was found they had|; it was moved 
in arreft Of judgment, that here was adifcontinuance, be¬ 
cause there was no ifiue as to the other liberties claimed: 
but it was held, they were too foon to make this objec¬ 
tion, and that there can be no difeon tin nance againft the 
King before judgment ; for by virtue of his prerogative, 
the Attorney General may proceed to take ifiue on the 
reft, or may enter a nolle profequi ; but if he will not pro¬ 
ceed, the court may make a rule on him ad replicandum , 
and then there may be a fpecial entry made of it. IJardree 
504. 3 Nelf. Abr . 43. 

A motion was made for an information in nature of a 
Quo Warranto, againft a mayor and aldermen, to Ihew by 
what authority they admitted perfop^j^ be freemen of 
the corporation, who did not inhabit boy oug h^. / 

The motion was faid to be in behalf of the freemen, who 
by this means were encroached on ; and an information 
was granted, there being no other way to try it, nor to 
red refs the parties concerned. I Salk. 374. 

Quo Warranto Information may be brought againft a 
perfon voting in the election of a mayor, or other chief 
magiftrate of a corporation, who hath no right to do it, 
on affidavit made that defendant voted in fuch ;-.n election, 
and that the deponent (the profecutor) believes he had no 
right to do it, (Ac. 

And by ftat. 9 Ann. c . 20. If any perfon ufurp, in¬ 
trude into, or unlawfully hold orf execute the office of a 
mayor, bailiff, or other office, the proper officer of the 
court of King's Bench, See. may exhibit informations in the „ 
nature of a Quo Warranto , at the relation of any perfon 
defiring to profecute, who ftiall be mentioned therein to 
be the relator againft fuch ufurper, and proceed as ufual ; 
and if the right of divers perfons may properly be deter¬ 
mined in one information* one information (hall ferve, 
and defendants (hall appear and plead as of the fame ieruf, 
die information is filed, ualefs the court give further time; 
and the profecutor ftiall proceed with all convenient fpeed: 
And if defendants Be found guilty of an ufurpation, &c. 
the courts may as well give judgment of tnfier , as fine ^ 
defemiants ; and alfo give judgment that the relator 
cover cofts: If judgment be given againft relator* defen¬ 
dants ftiall have cofts to be levied by Ca. Sa. Fi.fiC 
ftfC# 

In a Qgo Warranto, judgment is final, becanfe that is a 
writ of right; but judgment on information, in nature of 
a Qua Warranto, is not conclufive j the proceedings in 
one are fummons, and judgment that the liberties be 
fei2ed,if defendant doth not appear; but in the other 
the prdnefs is a venire facias and diftringas. Sid. 86. 
Krfv. 13$, 6 1 c. 3 Nelf. Abr. 43, 

* Upon 
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'Upon Quo Warrant*, when liberties m filial f&otyqmt' 
&c. and they do not replevy them, the coarfe is, that 
judgment final be given, nifi they plead within fach a 
rime. Comber bath tS, 19. 

Wherever judgment is given for the Kington *Q*e 
Warranto , for liberties ufurped, the judgment is Quod 
txtinguatur, and that the ufarpers libertates, nuRatenus 
intromittant ; and in fuch cafe the writ mud be brought 
again ft particular perfons; But where the Warranto 
is for a liberty claimed by a corporation, there It is to be 
brought againft the body politick; end the liberties may, 
be feizetf* but the corporation ftill fubJifts, and is not dif- 
folved without caufe of forfeiture. 4 AW. 52, 58. 

A judgment of feiZure cannot be proper where a thing 
is diffolved : And by the judgment in the Qyo Warranto 
againlt the city of London, which was quod Miriam & 
francbiJtiZ capiantur & feifanter in manat Regis, the corpo¬ 
ration was not diflblved; for it implied that they were 
not exringuifhed. Ibid . 

It has been obferved, that frequent and violent profe- 
cutionson Quo Warranted, in behalf of the crown, have 
been fatal to both King and people. 

An information, in the nature of a Quo Warranto, lies 
for ailing as a fruftee, under an act of parliament, with¬ 
out due appointment, 1 Strange 299. Againft one for 
ufurping the office of fteward of a court-leet. Ibid. 621. 
For tre&ing a new office. 2 Strange 836. For the office 
of cojiftable. Ibid, 1213. For a ferry. Ibid. 1161. 

* But not for creating a warren. 1 Strange 637. Nor for 
the office of churchwarden. Ibid, 1196, 


ft. 


R ^Lcfycttfltt; (from the Fr. racheter, i. e. redimeTt) 
The compensation or redemption of a thief. —— 
NvI.'us capiat rachetum de latrocinio. 1 Scat. Rob. K 
Scot. c. 9. 

Iftrrh, An engin e to^exto rt tonfefEon from delinquents, 
e B U 1 k, ('cm^ cfV. 329? 

Tft<STShf> Is the full yeatjy value of the land let by 
b\r leafe, payable by tenant for life or years, fSe. Wood’s 
Inji. 185. • .* 

-WiintM&t, A fecond vintage, or voyage made by 
ouriiierchants for Racked Wines, i. e. Wines drawn from 
the let s. Scat. 32 hen. 8. c. 14. 

iceman, Is a ftatute of jufticesaligned by Ed. 
and his counfel, to hear and determine all complaints 
of injuries done throughout the realm, within the five 
years next before Michaelmas , in the fourth year of his 
cc'pn. 

IfirtglorfT, A word mentioned in the charter of Edward 
XU . wherebj^dR made his eldeft fon Edward Prince of 
Wale s, in parliament at Weflminfler the feventeenth year 
SFlHs reign, recited by Selden in his Titles of Honour, 597 

- - Cum ferefis, fares s, cha/eis, boftis, nuartmt, bun* 

dredis, comons , mfloriis, ringeldiis, *wodewardis, tenfia- 
Mari is, lall/vh, &c. Davis in his Di&itnary fays, that 
rharfa w among the Welch fignifies fmejchalhs $ furregOtas^ 
prtvfhfiius. 

. lfti»$lQ;(tl0, A (leward, Selden , tit, of Honour, 397. 
p Cum hundredss, commotis, ragloriis, rengeldis, &c. 

>. Bagman** 1 ft oil, Reilmt Raglmundtf Roll; fo called 
one Ragimund a legate in Scotland, who calling' 
lorHwpi all the benefietd clergymen in that kingd 
'©uffca them on oath to give in the true wide of their 
^fcentfices ; according to which they were afterwards 
1 taxed by the court of Rome: And this roll among other 
records, bethg taken from the Scots byEd, 1. was re¬ 
delivered to them in the beginning of the reign of 
, Ed 3. it -v " ' 

Sir Richard Baker, faith, That Ed, 3. furrendered by 
charter, all his right of &vereigtty to the kingdom of 
* Scotland, and reflored divers inftruments of their former 
homages and fealties, with the famous evidence called 
Ragman*s Kell. JJak. Cbron 1*7, 

Ban, (a Saxon word,) Signifies aperta rafina, Open 
or publick theft. Lamb, dr chat. 125. defines it thus, 
dtcifur aperta raptin, qua? negari non potif. 


In Saxon laws of CauSd, tty. 58. tf Bpfi 
iRtm fan emttyferit, fro fa$i rations emendate, _ 
veden m the latter part of Hemy It (peaking of Mk 
things, which William the Conquerer amended in the 
laws of England, faith. Decretum eft etiam ibi, ut Jf ' 
Francigena appellaverit Anelicm de peryurio dot murdro, 
fort*, h*mciaiot ran quod dieunt apertdm rapinam qua no* 
gari non potef, Anglkus fe defender^ pier quod melius voU~ 
erst, oust Judies* ferri ant duello. We ftill fay, when a 
man takes away the goods of another by violence, he bath 
taken all he could rap and ran. Rap. from rapio, to 
(hatch. Cowell. 

Iftflnge, From the. French ranger, to order, difpofc 
It is ufed in the Foref Laws, both as a verb, as to 
range, and a fubftantive as to make range. Charta dc 
Forefta, cap. 6. To range alfo, fignifies to wander and 
ftray about. 

fftan&cr, Is a fworn officer of the foreftj of which there 
are twelve. Id. c. 7* whole authority is in part deferibed 
by his oath fet down by Mawwood, fart I. 50, but more 
particularly part 2. tap. 20. mm. 15, 16, 17. HU of¬ 
fice chiefly conftfts in three points. To walk daily thro* 
his charge, to fee, hear and inquire, of trcfpaflfcs in his 
bailiwick; To drive the beafts of the foreft both of 
Yenary and chaceout of the deafforefted into the forefted 
lands: And to prevent all trefpaffes of the foreft at the 
next court holden for the foreft. 

This ratyerlo made by the King's letters patent^ and 
hath a fee of twenty or thirty pounds paid yearly out of 
the Exchequer, and certain fee-deer. Ramgedtor Forefoe 
de WhittUmmd. Pat. 14 R. 2. m. 3. 

Iftattfotne, (Fr. Rancod, i. e. Redemptio) Is properly 
the fum paid for redeeming a captive or prifoner of war $ 
and fometimes taken in our law for a fum of money paid 
for pardoning fome great oflence, and fetting the offender 
at liberty who was under imprifonment. Star, t 4. e. 7. 
i\ Hen. 6. t* 11. 

Fine and Ranfem go together, and fome writers tell 
us, that they are the fame 4 ] but others fay, that the 
offender ought to be firft imprifoned, and then delivered 
or ranfodied in confederation of a fine.. 1 Inf. 127. 
Daft. 203. 

^Ranfim differs from* Amerciament, being a redemption 
of a corporal punilhment due to any crime. Lamb, Eiren • 
556. 

A fhip was taken by the French j the mafter (having a 
fharc in her) ranfomed her for 1800 1. and was taken to 
France as an hoftage for. this money. The ranibm money 
mufi be railed out of the profits, notwithstanding any 
former mortgage of the fhip ; for if there was a precedent 
mortgage, what would become of that fecurity, if the fhip 
had not been redeemed l After the fhip was redeemed, ihe 
performed her intended voyage, and the freight money 
received after redemption was the firft profits arifing, and 
out of them the ranfom money is to be fatisfied ; the in¬ 
surers always pay a part of the ranfom money. % Eq. 
Abr. 690. 

iftape, (kaput vtlRapa) Ij part of a county, fignify* 
ing as much as a hundred, and oftentimes contains in it 
more hundieds than one. 

Suffix is divided into fix Rapes only, vfa. The Rape 
of Chichefer, Arundel, Brambef, Lewis, PoVesffey and 
Haflings ; every of which; beftdes hundreds^ hath a 
caltle, river; and foreft belonging to it. Catty. Britann. 
223, 229. , ThCfe Rapes are incident to the county of 
Sufex 5 as Lathes am to Rent 3 and Wapentakes to York* 
foire, Set, 

•ape of tbe (Raptu* Fortfl*) Trcfcfs com¬ 
mitted in 1he fisreft by m& is reckoned among 

thofi|crsmifi| cognifffhc^.Mf»tgad only to the King. 

' 'qn/mm eognitio ad unicum re* 

*•’**>' tf , 
M WMmtm fr Alt unlawful and carnal knowledge 

of as. iMiem* fy ftty* bad' Aoaiks* her wiu: A 
,ranAjhmm.m body# M Violent deflouring her i which 
kitld^by ^o Condon ^nd Statute law. Co. Lift. 190. 
The word Rapuit is fb appropriated bylaw to this offence, 
that it cannot be exprcfTed by any other ; even the word a 
Cahsaliter Gqgnvoit, t&c. without it, will not be fufficient. 

The** 




RAP 

There muft be penetration and emiftron, to iflake this 
, c» w) Kmli^nn mav be evidence prtma facte 
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crime 


mutt DC tenet ran on wiu —7—' . 

id it is faid emiflion may be evidence prtma face 
of penetration, tW not full evidence : If.£« e J* n0 
penetration and emiflion. an attempt to ravilh a woman, 
tho* it be never fo outragious, will be an anault only* 

H hw«a C quett 8 ion before li Eli*. e. 7. whether a ra;e 
could be committed on the body of a child of the age of 
£ or feven year. •, and a perfon being ind.fled for the 
rl o/Tgirl Of feven years old, altho’ he was found 
guilty, thc^court doubted, whether a child ol that age 
fould be ravifl.ed; if (lie had been nine years old flic 
nmrht. for at that age jhe may be endowed. Dyer 304* 

By the Hat. .8 I//*, whoever ll.ull carnally know and 
abufe any woman child under the age often year, he fltall 
fuffer as a felon, without benefit of clergy: And oni an 
indictment for this offence, it is no way material whether 
fucli child confected or were forced ; but* 
that the offender entered her body , Lc* 3 <- r0 * 33 z * 

Da it is’no excufe or mitigation of the crime, that the wo¬ 
man at lafl yielded to the violence, and confcnted either 
after the fattor before, if fuch coufent was forced by fear 
of death or durefi, j or that Ihe was a common ftrum- 
net for Ihe is ftill under the protcftion of the law, and 
Lav be forced : But it was anciently held to be no rape to 
TrcC man’s o^n concubine; and ’tis ftid by feme to be 
evidence of a woman’s content, that (he was a common 
whore i Hawk. io 8 , i hft. 123* 

Alfo formerly it was adjudged not to be a 
a woman, -who «wW at the time i beeaufe tf Jhe bad 
JZZtJ. Jhe could* ttha-ve «ar„W•• Tho’this opi¬ 
nion hath been fince queSioned, by reafon the 
violence is no w ay extenuated by facts afubfepuent ccufent |: and 
if it were neceJlary to fhnv tho woman did not conceive, to 
make the crime, the otfcnder could not be tried all fuch 
time as it might appear whether the did or not. 2 Inf. 

* 9 The fooner complaint is made of a rrft, the better: In 
Seotland it ought to be complained of the fame day or night 
it is committed ; and our law mentions forty day,: It u 
a firene preemption againft a -woman, that Jhe nmde no com¬ 
plaint in a reajiiualle time after theja 3 . 1 Ini. 1*3.. ^ ^ _ __ __ _ 

ln « S9 V-1| 1 nf P eonfo!rZcv Vc. where defendant did not I ^"be ehaVged witif to any tax. Sat. 43 'Ed. a. 

. plaintUFfor i P «;J,’ in a fhort time after the injury 1 ««cCitfc, b where any theep or other cattle are 
< 1 . 1_knt it for half a "tear. 


Of old time, ripe was felony, and puniihed with death; 
efpecially if the party ravilhed were a virgin, unlefs fuch 
virgin would accept of the offender for her husbands in 
which cafe Ihe might fave his life; by marrying him; 
for if ihe demanded him for her husband before judgment 
patted, he efcaped punifhmcnt; but by the flat. IVtfttn. a. 
her election is taken away: Afterwards it was looked on 
as a great mifdemeanor only, and not felony, but pu- 
nifhed, by lofs of eyes and privy members; and by the 
ftatute of Wtftm. i. 3 Ed. 1. e. 13. it was reduced to 
trefpafs, fubjeaing the offender to two years imprifon- 
ment, and a fine at the King’s will: But the fknt.JVeftm., 

2. r. 34. made it felony again 5 and it is excluded from 
the benefit of the clergy, by 18 Eliz. e. 7. Rape was ex¬ 
cepted out of the general pardon. 2 if> {ff M* e. 10, {ff. 
See Appeal ef Rape. And Black. Com. 4 V* 210. And 
fee 1 Hale's ?. C. 633, 63$. 

All who are prefent, and actually affitt a man to com¬ 
mit a rape, may be indited as principal offenders, whe¬ 
ther men or women. 1 Hawk. 108. 

Iffoptne, ( Rapina ,) To take a thing in private againft 
the owners will, is properly theft; but to take it openly, 
or by violence, is rapine. 14 Car. 2, c. 22. and 18 Car. 
2. e. 3, See Black. Com. 4 V. 241. 

lEUptU beretris, Is a writ for taking away an heir hold¬ 
ing in Jocage \ of which there arc two forts, one when the 
heir is married, the other when he is not; fee Reg . Orig. 
163. 

feiife, (Raferia) Seems to have been a meafureof corn 
now difufed. Toll Jhall be taken by the rafe, and not by 
the heap or cantel. Ordinance for bakers, brewers, fcf r. 

c. 4. , 

iBafure of a deed, fo as to alter it m a material part, 
without con/ent of the party bound by it, &c. will make the 
fame void, and if it be rafed in the date, after delivery, it 
is faid it goes thro’ the whole. 5 Rep. 23, 119- 

Rafure, fefr. is moft fufpicious, when it is in a deed 
poll, that there is but one part of the deed, and it makes 
to, the advantage of him to whom made. And where a 
deed by rafure, addition or alteration becomes no deed, 
the defendant may plead non eft See Blacky 

Coni. zV. 308. 7 ^**. 

1 IRtHt, A valuation of every man’s eftate 5 or the ap¬ 
pointing and fetting down how much every one fhall pay, 

I 1_-L. .UtU .a A *1 Je/t 9~ 


indict pUintUt lor a rays, : \ ' 

fuppofed to be done, h\it concealed it for half a year 
undT then would have preferred an mdrament a^.nft 
him ; this was rtfolwd to be mahaou,, and that there 
not being Recta, profccutio argued a confent. 3 Nelf. 

M a woman ravilhed may profecute and be a witneft in 
herowncauf?. 3 Rep- 37 - Yet * woman * P° fi ‘ lve °» th 

of a rape, without concurring circumftancts, « fildom 
credited: If a roan can prove himfelf to be in ‘Mberplme, 
or in other company, the time l he charges h.m w.th the 
faft, this will overthrow her oath ; fo if Ihe is n *f on £ in 
the defeription of the place, or fwears the c ® 1 "‘ 

mitted in a place whereto ,t was mbojfhle the man 
coM have accefs at that time; as it the room was 
locked up, and the key in the cuflody of another per- 

f0I Aiders and abettors in committing a rape, may be jn- 
difted a, principal felons, whether then or women; and 
Lord Auiiey was inditted and executed a, a fr,nopal, for 
.gifting his fervant to ravilh his own wife, who was ad¬ 
mitted a witnefs againft him. Dalt. 107. State Trials, 

"L' -tL 'cl ]. A party ravilhed may give evidence 
on oath sbut the credibility of her ttffimony, and how 
far Ihe is to be believed, muft he left to the jury, Iming more 
i-f. -edible according to the artumftances of fatt, and 
ifqS “jury, whfch are many ; and tiW . v*r is 
a nioft deteftable crime, it i, an acmfatiou ,«« 
* 1 A Hard to be proved, but harder to be defended by the 
dh Wrd altho’ ever fo innocent: And there are 
fcveral inflates of rape, fully proved, but have after been 
difeovered to be malicious contrivances. 1 Hale t HtJ !. 
P. C. 636, 635 
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kept in a parittt for lefstime than a year, the owner mult 
pay tithe for them pro Rate, according to the cuftom of 
the place. F.N.B. 51. „ 

IftattfiCdtlon, (Ratificatio) A ratifying or confirming: 

It is particularly ufed for the confirmation of a clerk in a 
prebend, b’c. formerly conferred on him by the bifftop, 
where the right of patronage ij, doubted or fuppofed to be 
in the King. Reg. Orig. 30/i H 

IBatfbabitio, Confirmation, agreement, ^nfent. S-« 
18 Fin. Abr. 156. f ~ 

IRatfe, Properly fignifies reafon; but we take it moftljr 
for an account, as reddere rationem y to give ah account, 
and fo it is frequently ufed. According to fome it is a 
caufe, or judgment given therein; and ponere ad rationem , 
is to cite one to appear in judgment. WalRnf. 88 . t 
f&ationobfUbtto hfhifio. Is a writ which lies where two 
lords, in divers towns, have fegniories joining together ? 
for him who fipdeth his wafte by little and little to have 
been encroached on, againft the other who hath en-„ 
cjoached, thereby to reftify fheir bound* ; in 
fpeft Fimhithert calls it in its owns nature a vtrit ofTtgbu. 
The Old Nat. Brev. fays, That this is a kind*of fufti^Us^ 
and may be removed by n (on* out of the county to the 
Common Bench. Sse tlie form and ufe in F . N* B. 128. 
And Reg. Orig, t 157* The Civilians call thh Jndidum 

^ W fSutfoii«bfU Cftofeetfam, Was alimony heretofore fo 
eallbd. ' Rot* y H. $<* 

tiUtfOnabiii parte, A writ of right for lahdvfcfr. See 
JUao dt RathnMi part*. And Blank. Qm. % r* 104 * 

parte Hbonoftim, Is a writ which lies for 
wife, after tbedeath of her husband,agamff the executors 
of the husband denying her the third part of his goods 
after debt* and funeral charges p^d* F. N. B. 222. 
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It appears by Glamtrik, that by the Commoft lafr of 
England, the goods of the dece&fed (his debts firft paid) 
(hail be divided into" three parts ; one for the wife, an- 


ThCre is a difference between enemies and rebels ) enemies 
are thole Who are out of the King’s allegiance ; therefore 
fubjetts of the King, cither in open wa;„ or ; ebilthn, are 


other for his childrcb, and the third to the executors: not the King’s enemies, t but traitors. And David Prince 
And this writ may be brought by the children, as well as qfWaks, who levied war again It Ed. i. bccaufc he was 


the wife. Reg. Qrl 


within the allegiance of the King, had (eu tenet; pronoun- 


But it feems to be ulisd only where the cuftom of the ; ced againft him as a traitor and rebel. JKleta, lib. 1. ia;i 
untry fervesforic; and 9 the writs in the regifter rehearfe *6. Private perfons may arm themfclves 10 feppreft re* 


country ferves for it $ and 9 the writs 
the cu floras of the countiei, t£x. 
271. 


errehearfe jo. Private perfons may arm themfelves 10 fepprefc re* 
. Br+ 270* ' beh, enemies, tAc. 1 Hawk. P. C. 136. 

Rebellious aiTemblp, Is a gathering together of twelve 


As to children bringing this writ, their marriage is no . perjons, or more, intending or going about to praflife or 
advancement, if the father’s goods be not given in his put in ufe unlawfully, of their own authority, any thing 
life-time; but where a child is advanced by the father, to change the laws or ftatutes of the realm ; or to dcilrcy 
this writ will not lie. Ibid. See 18 fin. Abr. 158. and the inclofures of any ground, or banks of any filh-pound, 
Black. Com. 2 y, 492. ■ pool or conduit, to the intent the fame (hall lie watte and 

Rationale, Was the fame with pallium t It was worn ! void ; or tadeftroy the deer in any park, or any warren of 
by the high pried of the old law, as a fign of the greatett conies, dovc-houfes, or fife in ponds j or any hoole, barns, 
ptrfc&ion, and by the pope and bifhops as a token of the mills or bays; or to burn (lacks of corn; or abate rent", 
higheft virtue, qua gratia IA rations perficitur , hence ’tis or priges of victuals, lAc. Stat . 1 Mar. cap. 1 z. 1 Edi 


called rationale. 

JKUbifoment, (Pr. Ravffement, u e, Direptio, raptioj 

o’! ■ e __r..i ..l:__ _. * 


6. See Ajfemhly unlawful. 

IftcbttttCtr, (from the Fr, banter, i. e. repellere , 


Signihet^an unlawful taking away either a woman, or an back or bar) Is the anfwcr of defendant to plaintiff's 
heir in ward ; fometimes it ncufed in the fame fenfe with furrtjoinder: And plaintiff’s anfwer to the rebutter is cal- 
rape* led a furrebutter ; but it is very rare the paities go fo fit 


Iftatoityttunt be garb, A writ which lay for the guar¬ 
dian by knight’s fcrvice, or in focage, againft a perfon 
who took from him the body of his ward. F. A\ B. 
140. 

By it Car. 2. e. 24. this writ is taken away, as to 


in pleading. Pro#. Attorn, edit. 1. 86. 

Rebutter is alfo where a man by deed or fine grants to 
warranty any land or hereditament to another \ and the 
perfon making the warranty or his heir, Cues hirry to whom 
the warranty is made, or his heir or aifignee, for the fame 


lands, held by knights-fervice, &c* but not where there is thing; if he who is fo fued, plead the deed or fne with 
guardian in tocage, or appointed by will, warranty, and pray judgment if the plaintiff (hall be 


! warranty, and pray 


tent if this plaintiff lhall be 


The Mayor and Aldermen and Chamberlain of London, received to demand the thing which he ought to warrant 
who have the cultody of orphans, if they commit any or* to the party, again#: the warranty in the deed, lAc. this is 
phan to another, he (hall have a writ of ravijbmtnt of called a rebutter. Terms de Ley* And if 1 grant to a 


ward againft him who taketh the ward out of his poflef- 
lion. New Nat. Br. 317. - 


tenant to hold without impeachment of wafte, and after* 
watds implead him for wafte done, he may debar me of 

A' .A!* L.. A*...!____ . ^ _. 


Bap, A word appropriated to cloth never coloured or this a£Uon by (hewing my grant; which is rebutter « 


dyed. Stat 17 R. x. cap. 3. 11 H. 4. cap. 6* and 1 R. Co. Entr. 284. 1 Inft* 365. See Black* Com. 3 V. 

3. cap. 8. 3*0* 

l&eaffo?efteb» Is where a foreff which had been difaf* f&ecsptfoit, (Recaptie) Signifies the taking afttmddift 
forefttd is again^adedfereft; as the forett of Dean is by trefi of one formerly diftrained, during the plea grounded 
e. 3* \. on the former diftrefs; and it is a writ to recover damages 

Realty, Is an abftra&S^rra/, as diftinguilhed from for him whofe goods being diftrained for rent, or fcrvice, 
perfonalty. ZAc. are diftrained again for the fame caufe* hanging the 

Reafon, Is the very life of law; and what is contrary plea in the county-court, or before the julticcs. F. AT. Si 


to it is unlawful. 

When the reafon of the law once ceafes, the law itfelf 


71, 7a. ‘Stat. 47 Ed. 3. ci 7* 

And a recaption lies where the lord didrains other cattle 


generally ceafes; becaufe reafon is the foundation of all of the tenant than he jirft diftrained, as well as if he had 
our laws. Co Lie. 97, 183. diftrained the fame cattle again, if it be for one and the 

If maxims of law admit of any difference, thofe are to jamt caufe\ but 19 Bd. $. iffue was taken whether the 
be preferred which carry with them the more perfett and catde were other cattle of the plaintiff*, isle. New Nat * 


excellent reafon. Ibid. See Black* Com. 1 V, 70. 

Reafonablc afb. Was a duty claimed by the lord of 
the fee o f hk tenants hiding by knights fervioe, to marry 
his daligllfcj, &e. Stat. Weftm. 2* c. 24. See the Stat. 
+ptCar. 2. e. 24. 

ReaCottabie pact. See Black. Com. 2 V. 492, 516. 
4 V. 461, 417. _ . . . . 


Mr. x6i. 

If the lord diftrain the cattle of a ftrangcr for the fame 


Lbte atb. Was a duty claimed by tne lord ot it tne lord diitrain tne cattle or a itrangcr tor me lame 
is tenants hiding by knights fervioe, to marry rent, and not his cattle who was firft diftrained; neither 
Sr, ZAc. Stat . Weftm. 2* c. 24. See the Stat. the ftrangcr, nor the party firft diftrained, (hall have the 


writ of recaption: And if the lord diftrain for rent or fer- 
vice, and afterwards the lord’s bailiff takes a diftrefs oil 
the fame tenant for the fame rent or fcrvice, pending the 


IReamcbment, (Reattacbiamontum) Is a fecond attach* plea ; the tenant (hall not have a recaption again ft the lord, 
meat of him who was formerly attached and difmiffed the or againft the bailiff, altho^the bailiff xnaketh cognifance 
fgiurt without day, by the not coming of the juftices, or in right of the lord, isfe. for it may be the lord had no not'uo 


fome ftich cafualty. m # < 

A flofe difcontSnued, or put withoot day, cannot be taken by the lord ; tho’ in fuch cafe a&ion of trefpafs lies; 
revived without riattmbmmi or refiijnmons; which if and if the lord agree to the diftrefs taken by hisfervaht or 
they are fpedttl, may revive the whole proceedings ; but bailiff, the tenant may have this writ agaihft the lord. 

»eral, the original ss&cotd only, a Hamuk. tdo. And Ibid. 159. ; r 

W .,* t_ b a. L _a * v.L—*.. — j a_ 


Broke Reg. Orig. 35. 


of that difirtfs, or the bailiff bad no notice of tho diftrefs 

j Auk* aImM in a*to /la aJTIi An anf • 


> 8 B 

.. owmrtam 
0 fkemay.' 


owfreattuekment, the defendantJs to plead de novo,* £sV* A man is diftrained within a liberty, and fees a replevin 

See my.' ~ there by plaint or writ* and pendant that plaint in the 

IMatt, ft an abating what the inteveft of m »ney comes liberty he is diftrained spdn for the fame caufc, by the 
So, in cfenij deration of prompt payment; Merck. perfon whodiftrained before j fae feall not oil that diftrefs 

ftlbeilfOtt, | Rebt&io) Among the Ramans, was where npyliot recaption^ be^aftfe the plaint is not pendant 

thofe who had been* formerly overcome in battle, and -tiejEomp 'ihefeeriff, nor in C.B. bc- 

yielded tb their fubje&fon, made a fecond reliance: But fedm Bpt if the plaint be removed by pone or 

with us it is generally tried ffr the taking up of arms trai- rmrAaot pit - liberty before the juftices, then the 
ttrbufy againft the Kihg, whether by suSam ftkjedts, or : party dpratft^ mityhafe a recaption, £rr. And if a per* 
others when oncefebdued ; and the word rebel is feme* fon oe etmviffed before the fheriff in a writ of recaption. 


others when oncefotataed ; end the word rebel is feme* fonlUxtmvifted Ufpre the (heriff in a writ of recaption, 
times applied to him wkd^ft&itly break** law; fo to a he (hali pot tmy render damages to the party, but be 
villein difobuying Ids iced* Brer. 25 Ed. j* c. 6. iR. afooreed for the contempt; and be fined. 39 Ed. 3. 

2* r* 6. ■ .*■ ' ‘ 1 ■■■ ■ - 
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For damage feafantbeafts may be diftrained m often as 
they be found on the land tbecaufe every time it for a 
new trefpaf* and a new wrong, and no recaption lies. 

Recaption is alfo a fpecies of remedy by the Mere aft of 
the party injured. This happens, when any one hath de¬ 
prived another of his property in poods or chattels perfo- 
st«l,or wrongfully detains one’s wife, child, or fervant; in 
which cafe the owner of the goods,and the husband; parent, 
or matter, may lawfully claim and retake them , wherever 
he happens to hud them % fo it be slot be in a rindhus 
manner, or attended with a breach of the peace. 3 hft. 
134. Hal. Anal, f 46. 

The reafon for this is obvious; ftnte it may frequently 
happen that the owner may have this only opportunity of 
doing himfclf juftice: His goods ihay be afterwards con¬ 
veyed away or dettroyed 5 and his wife, children, or fer- 
vants, concealed or carried out of his reach $ if he had no 
fpeedicr remedy than the ordinary proteft of law. If 
therefore he can fo contrive it as to gain pofleffion of his 
property again, without force or terror, the law favours 
and will juftify his proceeding. But; as the publick 
peace is a fuperior confideration to any one man’s private 
property; and as, if individuals were once allowed to 
ufe private force as a remedy for private injuries! all' fo- 
cial juftice muft ceafe, the ltrong would give law to the 
weak, and every man would revert to a itate of nature; 
for thefe reasons it is provided, that this natural right of 
recaption (hall never be everted, where futch exertion mull 
occafion llrife and bodily contention, or endanger the 
peace of fociety. If, for inftance, my horfe is taken 
way, and I find him in a common, a fair, or a publick 
jtn, I may lawfully feiae him to my own ufe: But I can- 
tot juftify breaking open a private liable, or entering on 
the grounds of a third perfon, to take him, except he be 
felomoufty ftolen ; but muft have recourfe to an aftion at 
law. 2 Roll. Re ( \ 55, 56, 208. 1 RolLAbr . 565, 566 . 

Slack. Com . 3 K 4, 5, and 4 f. 336. 

IBeceipt, or IBeCeit. See Refceipt. 
iBeectUr, (Receptor) Is by us, as with the Civilians , 
commonly ufed in the evil part, for fuch as receive ftolen 
goods, Wc. And receiving a felon, and concealing him 
and his offence, makes a perfon acceftary to the felony. 
2 Inf . 183. But the receiver of a felon, 13 c. muft have 
notice of the felony either exprefs or implied, which is to be 
exprefiy charged in the indidment ; and the felony muft be 
compleat at the time of the receipt, and not become fo 
afterward:, by matter fubfequent: If a perfon knowing one 
to have been guilty of felony, basely receive him and 
permit him to efcape, without giving him any advifce, 
aftiflance or encouragement, it is a high mifdemeanor, 
but no capital offence; and a wife, in regard to the duty 
and love Ihe owes her hufband, may receive him when 
he hath committed felony ; but no ocher relation will 
exempt the receiver of a felon from punilhment. S. P . C. 
41. IL P. C. 2)8, 219. 2 Hawk. P.C, 122, 319, 

3 2 °* 

By ftatute, if any perfon receive or buy knowingly any 
ftolen goods, or conceal felons knowing of the felony, 
he fall le accejfary to the felony, and fuffer death as a 
felon. Stfft. 5. Ann. c. 3 i. Such receivers, if:, maybe 
tranfpoued, by 4 Geo. l. c. 11. See Slack. Com . 4 V . 
* 3 2 - 

IRcCcfbi'r, Annexed to other words, as receiver ef rents, 
fignifies an officer belonging to the King or other perfon- 
age. CoMp, Jurifd. 18. Hct Accompt* 

ffUceibcr ol tl?e grates, An officer who receives the. 
money of all fuch as compound with the King on original 
writs fued out of Chancery. Weft. Symh. par. 2. Jed. 
10 6. Scat, t Ed. 4. c. 1. 

IRcceibcr general of th? IDutfoy of %anct$ttr, An 

officer of the dutchy cov* t, who qtrhd&s all the revenues, 
fines, forfeitures awl alFeilinen w,within the dutch, or What is 
there to be received ariftng from the profits oAhe dutchy 
lands, bU\ 39 E/iz. cap , 7. 

Bktfvai, fRoeitatio) Is the rehe*rfal or making mention 
in a deed or writing of fomefoibg which hai been do»h 
before. 2 till Ahi. 4164 

A recital is not cone Ju five, bCcaufe it is no dired affirmed 
tioa; and by feigned recitals in a true deed, men might 
snake what titles they pleafed, fince falfe recitals are hot 

4 
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punKhaUd. i Inft . 352. i Lev. id& #WV hft. 
zaV. 

If a perfon by deed of affignnmntfreeite that he is pof- 
feffed of an intereft in certain lands, andaffign it over by 
the deed, and become bound by bond to perform all the 
agreements in the deed; if he is not poSR&kd of fuch 
intereft, the Condition is broken; ahd tho* a recital of h- 
felf Is nothing, yet beingjoiOedand confidertd with the reft 
yf the deed, it is material, 1 LeOff. tit. And where it 
is but a Mitdl, that before the indenture the parties were 
agreed todofoch a thitfg, k Is a covenant j and foe deed 
itfclf confirms it. 3 Kel: 466. £ : c 

The recital of one ieafo m another, is not a fiifficient 
proof that there was fuch a Ieafo as is recited. Vaugh. 74, 

But the recital of a leafe in a deed of releafii it good evi¬ 
dence of a leafe again# foe refoflbr and foofc who claim 
under him. Mod. Ca. 44. 

A new rcvcrfioffory leafe fliall commence froth the de«* 
livery, where an old leafe is recited, and there it none, 
bft. Dyer 93. 6 Rtf. 36. 

A. recites that he hath nothing in fuch lands, and49 
truth he hath an eftate there, and makes a leafe 'ttr S', for 
years: TheffeCital is void,- “and the leafe good. Jetrk. 
Cent. 255. In this cafe if the recital were true, the Ieafo 
would not bind. Ibid. See Black. Cm . t K 298. 
iv. i ■' 

3 $eC 0 $Hlf{ffff, (Rtcognith) Signifies an acknowledg¬ 
ment, the title of the firil chapter of the Stat . 1. 

fac 1 .^whifititfby foe parliament acknowledged the crown 
0 (Ev^lctbdf pti foe death ofQueen Elizabeth, richtfv lly 
to have deicendcd to King fames. 

abmMaifoa pet Wm t Wtfcfefem fafo. 

Is a writ to the juftices of C. S. for fending a record 
touching a recognizance, which the recognizor fuggefts 
was acknowledged by force and durefs; that if it fo ap¬ 
pear, the recognizance may be dUannullcd. Reg. Qrig . 

183. 

IBctOgntto^e, ( Recognttores) Arfe the jury impanelled on 
an affife, fo called, becaufe they acknowledge a diffeifia 
by their verdift. Brad, libs 5. 

iBtCOgnijtUlCC, (Fr. Recogmffcyttff? fs djeco gnitio Oh - 
ligatio) Is a bond or obligaiiqp of record, actentftWBflgcSf 
to the King, ftfr. And foidrtre for debt, fome for bail j 
others to appear at the feftions or affifes to profecute fe* 
Ions, and to be of good behaviour; &ft. 

For debt, or bail; they are taken or acknowledged be¬ 
fore the Judges, a Mafter in Chancery, kAc. And to ap¬ 
pear at the atfifos, or feffions, they may be taken by juftices 
of peace ; which recognizances are to be returned by the 
juftices h the feffions , or an information lies againft them, 

2 hill. Ahr , 41 y\ 

When a recognizance of foe peace is made, the condi¬ 
tion is to be read to the parses Aound, calling them by 
their names thus: You A* B. do acknowledge totssagmtto our 
fovereign Lord King George, &c. And then it iar ro be 
ingroikd on parchment, and the juftice is to fubfcribetir^ 
Daft. 479,4S0. Iff foefo recognizances, the principal is 
bound in double the fum of the fureties; and the ufual 
numbers of fureties arc two, and the ufual penalty 40 A 
at leaft 1 tho' if the party be a very dangerous perfon, i 
juftice may infift cm a recognizance of 1000 /. penalty. 
Style 322. . 

Reccmnizances in general ate of feveral forts jtane is 
founded on 23 H. &. c. 6. By Which ftatute, the Chief 
Juftices of the King's Bench anj Common Pleas in ierm- 
time^ or in their abience out of term, the Mayor 
Staple at Weflmirfter, and dfo Recorder of London 
have power to take recognizances for the payment of a 
debts, in ’ this form, Nen'irint unimrft pit prtejhles not 
A. B. C. D. tenrn obfigpri £. fain ceaturt 

fibres, They ffrt ifo fo be foaleJwith the feal of the 

cognizor, and cf foe Ring appointed for that purpofe f and 
the foffl of one of the Chief juftices, &c. And the recofi- 
nizees, their executory and a^miniftrfftors, have the like 
proc^lpd'exccotiori agrinft the rttomitofo, as off obli- 
gatiriffs ffl ftatute ftaple, 2 hft, * 
rm d^fotidn off a rtedgnmaoei or pufftiant to 
tiffed. & is callrilan mtnt rnffd the body Of thff cog^ 
nifor/ (if a layman) and all his lands* (sir. into whole 
hands foever they come, are liable mtht extent; goods 
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(not of other perfohs in bit fop/fton) and chattels, as leafes 
for years, cattle, fcfr. which are in , his wuas hands, and 
not fold bona fide add for rateable confideration, are alfo 
fubjeit to the extent, 3 Rep. it. But the land is not the 
debtor, but the beefy; and land is liable only in refpedt 
that it was in the handi Of the cognifor at the time of the 
acknowledgment of the recognizance, Or after; and tbs per- 
fon it charged, but the lands chargeable only. Plmxd. 7a, 

Lands held in tail are chargeable only during life, and 
cot effed the iflbe in tail $ nnlefs a recovery be pitied, 
when it is as fee-Ompie land: Cophold lands are fubjeft 
to the extent, only during the life of the cognifor: The 
lands a man hath in right of htf wife, fhafi he charge- 
able but during the lives of bufiand and wife together ; 
and lands*which the cpgniforhath in jointenancy with 
another, are liable to execution during the lift of cogni- 
for and no longer; for after his death, if no execution 
was fued in his life, the furviving joimentant ihali have 
all; but if the cognifor Airvive, all is liable, 1 Inft. 673. 

If two or more join in the recognizance, feff. the lands of 
all ought ef unify to be charged: And where a cognifor, 
after he hath entered into a receguheamee or tiatnte, con* 
vcy^his lands to divers perfons, and the cognifoe fues exe- 
cuu^jouEMbe lands of fome of them, and not all: In 
this cafe he or they whofclaQds are taken in execution, 
may by audita gtsertla or fcmfimAbky tve contribution from 
the reft, and have all the lands 

extended. 3 Rep. 14, Plowd, 7a. "Bcttihe cogaifor^or 
his Heirs, when he fells part of hit * 
remainder, Hull not have any coni 
• chafer, if his land only is put in execution 

If there be ^recognizance, and after « Astute ehtffeo in¬ 
to by one man to two others; his lands may beeXfcended 
fro rata, and fo taken in execution. ,Y§l<v. |*. 

This kind of recognizance may be tiled for payment of 
debts; or to ftrengthen other afuraace. Weed *88. If 
a recognizance is to pay tool. at five feveral days, yfr. 
zol. on each day, immediately after the firft failure Of 
payment, the cognifee may have execution by elegit On 
the recognizance for the 20/. and ihall net Hay till th<» lad 
day of payment is pad, for tbit it in the nature ef /enteral \ 
judgments . 1 Inft. 292. a Inft. 393, 471. "Wh^ no 
time is limited in a*(h:*iteor recognizance for payment of 
ihe money, it is due prdtatly j as in cafe of a bond. 
Law Scene. 61. 

A recognizance for money lent, tho* it is not a p*rfeft 
record till entered on the roll; yei when entered, i* is * 
recognizance from she fir It acknowledgment, and hinds 
persons and lands from that time. Hob. 196. But by 29 
Car . 2. c* 3* No recognizance ihali bind lands in the hands 
of purchafers for valuable confideration, but framjke time 
rfiuroUment, which is' to be fist down in the margin of the 
roll: and recognizances , Csfr. in the counties o£ fort and Mid - 
dlt/ex, ihali not bind lands unlefs regiftered, *, 5, 6 fcf 7 
Ann . Alfo the clerk of £he rmgmmmeet is to keep three 
feveral roll s for the en:mng recognizances taken by the 
Of?, and the perfons before whop* the 
^tfzances are taken, and the parties acknowleding are 
toflgn their names to the roll, as well as to the recognt- 
zones. 8 Geo, 1. cap. 25. 

To make a good recognizance or obligation *f record, 
the form prefenbed muft be pprfued; therefore they may 
not be acknowledged before any others, befides the per- 
' ns appointed by the ftatutes; and the fubftantia} fiwns 
‘ the fatute are to b'Jobferyed herein. But a rectgni- 
iy be take* Bythe judges in any part of England. 
m Hob. 195. 

and tiatufbs are Hkejadgmwiits; and the 
ihali have the fame things in taflwsptipu, as tifter 
its The body of the cognifor himfelf, but not of 
or executor, may be taken* vytf there be 
, and chattels to tatisfy the debt s* And if a 
cognifor isTeken by the; iherif, and hi let Wm go \ yet 
his lands and goods am liable. 12 A#. t* 2, Pkwd. 
be. 1 And. 27 J. 

By recognizances of debt, and bail, "the body and lands 
are bound ; tho* feme are, that the fagnM of bail 

are bound from the timtfcf the recogniainee.entered in&i 
and Come* tlsatt they ate'm 1 ten** put fiwjithe recovery 
pf the judgment $ *m* 84* 

Joe. tyr $ 449 * 
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Dyer 


his 

lands, 


Iii B. R» all recognizances are entered mbufuu M ceurfi 
Hut in C B. they enter them fpecially where taken, and 
their recognisances bind from the caption, but thofe in 
M . R- fiotu the time of entry : In C. B. *fArefaewmf 
be brought on their recognizances either in London r or 
Middkfex ', on thofe in B. R. in the county of MUdle/tg 
only. 2 Salk. 659. 3 NA/'. Mr. 46. 

A recognizance of bail in C. B. is entered /penalty 1 
the bail are bound to pay a certain fum of money, if the 
paw condemned doth not pay the condemnation, or ren¬ 
der hi# body to prifon; and in B. R. recognizances are 
entered generally; that if the party be condemned in thg 
fuieor action, he (hall render Ms body to prifon, or pay 
the condemnation money, or the bail ihali do it for him. 
a Lilt. Abr . 417. 

It was formerly a queftion whether a ca. /a. would lie 
on a recognizance taken in Chancery j but adjudged, that 
immediately after the recognizance is acknowledged, it 
is a judgment on record ; and. then by 25 Ed. 3. cap. 17. 
a ca./a. will lie, it being a debt on record. 2 Bull! 62. 

If a recognizance be made before a Mailer in Chancery; 
lor a debt; or to perform an order or decree of the court; 
if the condition be not performed, an extent Ihali ilfue; 
or a /Art facias is the proper procefs, for the recognifor 
to Ihew what he cwu fay why execution tiiould not be had 
again ft upon which and a fcirt fac. or two mbits 
wux ne d j rand judgment thereupon, the proper execution 
isCrs. Joe. 3. 

is bound by recognizance in Ghaitcery; 
and the cognifiir hath certaia indentures of deleafancC $ 
if the recognifte will (He execution on the, recognizance; 
the recognilor may pome into Qhancery, and Jbew the to- 
dentures of dcfktfamu and that he is reedy to perform 
them, and thereon he fitpli have a /are facia* agaihft the 
recognifce, returnable at a curtain defy t and in the 
writ, he (hall have a ft#itrftdtat to the ^erilf not to mafef ; :5! 
execution in the mean time. New Not. Br . 589, 

If g petibn is bound in a recognizance in Chancery; Of 
other court of record, and afterwards the recognifee dieth ; 
his executors may fue forth an elegit, to have execution 
of the lands of the recognifor; and if the iherifif return 
that the recognifor » dead, then a fpecial /Art faciar Ihali 
go sgainti the heir of the recognifor* and thofe who are 
tenants of the lands which he had at the day of the re* 
cognizance entered into. Ibid. 590. 

One of the beft fecoriues we have for a debt Is the res 
cognizance in Chancery, acknowledged before a Mafter 
of that court; which is to be figned by fnch Mafter, and 
afterwards Inrolled t And the King may by his commif- 
don, givC ptithority to one to receive a recognizance of 
another man* and to Return the fanfie into Chancery; and 
and on fuch a recognizance, if the recognifor do not psy 
the debt at the day, the recognifee ihali have an elegit on 
the conufance fo taken, as it it were, taken in the Chan¬ 
cery. Brail. Suite. 131. New Nat. Br. 589. 

In cafe lands are mortgaged, without giving notice of 
a recognizance formerly had, if the recognizance be not 
paid off and vacated in fix months, the mortgagor (hall 
forfeit his equity of redemption, t£a WMM.c. 16* 
Recognizances may he difeharged by defeazance on 
condition, on performance of fuch condition; by reletfe; 
payment of the money; delivery upof theiecognizaaco, %fe* 

See Peace, Statute-merchant, Statmc-ftuple, and 18 Pin. 

Abr , 163—170. 

cognise. He to whom,otte is bound in a recogni¬ 
zance, mentioned in dal, 11 If. ti. /. to. 

JRtcugnifos*, He who enters into the recognizance* 

{Recorduuh from the Lat. Recorder, to remem¬ 
ber) Signifies a memorial or remembrance, or an authen- 
tick teftimony in writing, captained m rolls cf parch¬ 
ment, and whjkfititd in p enprt ol. Record. Britton, c. 27. 

It is a uniting, in parthm«^t> wikrehi arc ini oiled pleas of 
land, bf hotnmon mi mUsmmd proceeding* in courts 

re/erdy : m :»n|fo4ned to fuch courts onfy, 

1 bf'inferior 'courts, the regii. 

'*Mmf m not properly called records, 
dfa There are three kinds of 

dijudiAul record, os an attainder, ftFr. a mi- 
sAfetM record< h 1 oaths being an office or inqufmon found; 

-- cenfent, as a fine, or 
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deed in rolled, br a decide in Chancery inrolled, are not re- 
cords, but a deed and a decree recorded; and there is a dif¬ 
ference between a record and a thittgrecorded. z UU. 421. 

Records being the rolls or memorials of the judges, im¬ 
port in themselves luch incontroulable verity, that they ad¬ 
mit of no proof or averment to the contrary , info much that 
Til BY ARK TO BB TRIED ONLY BV THEMSELVES 5 
fat otherwise there would be no end of coihm veriies ; but 
during the term wherein any judicial ait is don**, the roll 
is alterable in that term, as the judges Hull hired ; when 
the term is paji , then the record admittuh oi -no altera¬ 
tion, or proof that it is falfe in any inlhuuc* i inf. 260. 

, 4 

Matter of record h to be proved by the record itfelf, 
and not by evidence, becaufe no ilTue can be joined on it 
to be tried by a jury like matters of fad. ; and the cre¬ 
dit of a record is greater than the tellimonv of witneffes. 
a 1 Car, B. R. Tho* where matter of record rs mixed with 
matter of fact, it jball be tried by a jury. Hob. 124. 

A man cannot regularly aver againil a Record ; yet a 
jury (hall not b« chopped by aR co.d to find the f.uth of 
the fact: And it was adjudged that on evidence, it is sit 
the discretion of the, court to permit any matter to be 
foewn to prove a Record, x Pent. 362. Allen 18. 3 

Nelj. Abr. 48, 49. ,, 

A Record may be contradictory in appearance, and yet 
be good : And tho' it hath apparent fallhaod 
not to be denied’, but a Record may in fotne cafes be avoided 
by matter in fa£t. Style's Reg 281. G. Lift* 3 Cro. 
329. Hutt. 20 

The judges cannot judge of a Record given in evidence, 
if the Record be not exemplified under Jeal: But 4 jury 
may find a Record altho* it be not fo, if they have a copy 
proved to them, or other matter given in evidence fujfi- 
Cient to induce them to believe that there was fuch a re¬ 
cord. 2 LiU. Air. 421. By ftatme, judges may reform 
defers in any record, or procefs, or variance between Re¬ 
cords, ■ ■'f, And a Record exemplified or inrolled may be 
amended for variation from the exemplification. Star. 
8 H. 6. 

A Record of an iiTue made up ready for trial of a caufe* 
on motion and have of court, may be amended fo as not to 
deface the Rcord; and notwithftanding it be entered for 
trial, on paying colls to defendant s But the court will 
not give leave to amend it, if it may not be done with¬ 
out defacing or much altering the Record. 2 till. 420. 
B. R. will amend a Record removed thither out of B. 
and affo Records removed out of inferior courts, as to 
faults and milprifions of clerks* which are adjudged 
amendable by the llatutes of jeofails \ tho’ formerly B . R. 
would not amend Records out of inferior courrs, but the 
law in this cafe is now altered by the Stat . 4^5 Ann. 

2 Ltll. Air. 421, 422. 

It the tranfeript of a Record be falfe, the court of B. R* 
will, on motion, order a certiorari to an inferior court, to 
cerify bow the Record is bdovo; and if it be on a writ of 
error on a judgment of the Common Pleas, they will grant 
a rule to bring the recordout of C. B. into this court, and 
then order the tranfeript to be amended in court, according 
to the roll in C. B. And a Record cannot be amended 
without a rule of the court, grounded on motion. Ibid. 

Where a Record is fo drawn, that the words may re¬ 
ceive a double conftru&ion, one to make the record good, 
and another to make it erroneous, the court will interpret 
the words that way which will make the record good, as 
being mod for the advancement of juftice: Bo if a letter 
of a word in a Record be doubtful, that it may be taken 
fbr one letter or another, the court will conftrue it to be 
llhat letter which is for upholding the, Record* Bee 1 Cre . 
161. 2 Cro. 119, 153, 244, isc. 

A Record that is rafed, if legible, remains a good Re¬ 
cord notWJthftanding the razure j but he who rafed it is 
not to go unpunished for his offence. Mkk 1649. And; 
in cafe of a rafufe in a judgment, done by pra&ice to bin¬ 
der execution , the Record hath been ordered to be amended, 
and a fpecial entry thereof to be made 5 but tho* the Re-: 
cord by this means be madeperfett, the offender may be 
indicted fbr felouy j for not only fuels an alteration where¬ 
by a judgment is actually reveftfed, but alfo fuch whereby: 
it is reverluble, whether it be or be not afterwards amended 
by thfc court, is within ike ad iff. 6 . c. 12. making it 
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felony to take away, or avoid any Record, lAc. z Poll 
Rep. 81. f P.C. 113. 

1 The court will not luppiy a blank left in a Record, to 
make it perfect, when before it was defective; as this 
would be to make a Record, which is not the office of the 
court to do, but to judge of therf. 2 Uil. Abr, 420. If 
a fobfequent Record hath any relation to one that is pre¬ 
cedent x in luch cafe it muft appear in pleading, Cs *c. to 
be the fe;.ie without any variation 3 Lut<w. 905. 

Where Records ate pleaded, they mud be hewn; and 
one may not plead any Roc rd, if it be not in the fame 
court where it remaineth, un'lcfs he i. ew it under the 
Great Seal of England, if denied; Afts of Record muft 
be fpecially pleaded. Bro. as. 20. 2 Crd. t $po. 10 

Rep. 92. 3 Rep. 218, Style 22. And R cords are to 

be pleaded inure, and not part of them, with an inter alia 
referring to the Record ; and fo fhould a fpecial verdict 
find a Record, unlcft a judgment be pleaded, or you de¬ 
clare on a judgment in a fuperror court, when the plain¬ 
tiff may fay recuperavit generally j but not in an inferior 
court, lor there all the proceedings mull be Jet forth last's- 
cuhrly. Mich. sfoCar. B. R, 

When a Record is pleaded, it is to conclude proutjprU’et 
per Recordum, or the other fide may anfwer s\ r uIicskReeo, d; 
but this being only majf^r-of form, may be Jonlciimea 
helped by a genera^/kSrhurrcr; and writs are matter of 
V.'’ctircL-imi^vbey^heed not be lo pleaded. 1 Salk. 1 . i 
Lev. 211. 3 Nelf. Abr. 49. If a record is to be read in 

court, the ceunfei at the bar mull open the efreit of it, 
after read by the clerk of theev uft, by cuftom and pra&icr; 

the conn may fuffer it to be reau afterwards if th.y ‘ 
pleafe; and after reading, t£c . it is then by rule of court 
ordered to be tup down for a confihvm. 2 Ltll. Air. 421. 

R.;Corus certified out of inferoi courts, uh writs da, or, 
and the judgments on fuch Records are to be entered iu 
B. R. fpr untilthen the Records are not perfected : AuJ 
if a Record once comes into A A by writ of error, it ne¬ 
ver goes out again \ but a tranfeript of it may go to ibe 
Houfe of Lords, oh a writ < f error there. 2 till. 412. 
Writ of error removes the Record; but the original i» no 
part of it. fenk: Cent. 164. A Record cannot be re¬ 
moved by writ of error, until the judgment in that Record 
is entered; And when and hur 1 " a Record may be re¬ 
moved ; and where and howjfeinanded, iee 2 Cro. 206. 

2 Brenvoi, 145. mmr * 

Atcornies are to enter the whole Record on the roll, af¬ 
ter a caufe is tried, before the next term after the trial, on 
pain of 20 s. That the Record may be fpoken to the next 
term, if there be caufe, and the client be nor delayed. MB. 
1649. Jtiftices of aiftfe, gaol-delivery. tsfr. are to fond all 
their Records and proceftes determined to the Exchequnr 
ziM/cbaelmas in every year; and the Treafurerar .i Cham¬ 
berlains, on fight of fne commi(lions of fuch juhtces, am 
to receive the fame Records, $Ae. Under their lesls, and 
keep them in the Treasury. Star. 9 Ed. 3. c. 5. Record 
of a Caujk made up far trial, \'s& Trials u 

lfteco?Dare facitto Hoquelam^ Is a writ dirccvcu.^the 
Hieriff to remove a eauie depending in an ii.ferior cfV^i " 
to the King*s Bench or CommonPltas, and it is c a lieu a 
Recordare, becaufe it commands the fheriff to make a Re ord 
of the proceedings in the county-court, and then to fend 
up the caufe. P. N. B. 71. 2 Inft. 339. 

This writ is in the nature of a certiorari ; on whkb 
plaintiff may remove the plaint, in the countx-court, 
without eemje \ but defendant cannot receive it \)Uheut 
caufe jbewn in the a* on a plea of freehold, If 
the plaint is in another coart, neither plaintiff «r dt> 
fendantcan remove it without efufo. WoePs Injf. 

if a plea is difeonrinoed in the -county, plainnV^ - 
defendant may ^remove theplaint lnto the Cmmok Pirn or 
Kin/s Benck by R&otdate, and t it ftiali be goo^' add 
plain tiff maydeclare tmehe fame, * and the couevnold plea 
thetnof* New ffta. t$B. ' 

The form of this writ in the Aegifter is* Et Rt brdum 
iUud babeaj, Scc. Rut in a Recordare to remove a Record 
out df the court of antient demefne, the writ ihall &y» 
Jtptetem pnorcjfm, &c. And there is. a writ to cal) 
a Reeai«> an higher court at Weflminfler, milled 
Racpddo iA ftocejfk mit&mdk. Tab; Reg; Orig* * By the 
ttfukl mnl mcordare, the JberifWs commanded in bis fkR 
courts to cettfe to be recorded tkfpimmbkb is in th /did 
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tourt between A; and B* of, &e. AM bavetfad retord fa- ofjothers, whethd’ in fome cafrt ftrangm to die aftion, 
fore the juftites at Wdcnrinftfif tbs day* bced .under the ytt were intcrefted hr the. land For Mich it was brought. 
ftah, <kc. And to tit Jaid parties appoint tbs Jam day, ulnfi,f$, 4*0. ; 

flat tbeyfa then thre to proceed?* tkatpha, as pail be juft, &0t wfcilft thefe recoveries were governed by tkh ftrift 
Stc . See Black. Ctm* 3 F. 34* 195* rtiie*of the Common law, particular tenants, as tenant 

IfUcojDciy {Eeurdator) U a perfon whom the mayor in dower* courtefy, in tail after poffibility of iffue ex¬ 
end other magiftrates of any city or uwn corporate, tinft, and for life only; all thofe who had made. Icafes 
having jurSfdittion, and acouit oirerer^ within their pre-< for years* and thofe whole wives were in titled to dower, 
cinfts by the King** grunt, affociata onto th em Jbr their 1 often took advantage of them* and by felling the lands, 
letter dirt&ion in matters of jujlice, and proceedings areas- and fuffering their pufchafcrs to recover them, thereby de- 
ding to law : therefore he is generally a cottnteilqr or feated the right of thofe in remainder or reverfion, (Ac. 
other perfon experienced in the law. which were inconvcniencies fo great, that it was thought 

The Recorder of London, is one of the jttftiees of oyer neceifary to provide againft them by pofitive laws ; as fiat, 
and terminer; and a juftice of peace of the quorum, for Weft, 2. c. 3. which makes provifion for him in rever- 
putting the laws in execution for prefervatiort of the peace fion, again!! the recoveries fuffered either by the tenant 
and government of the city: And being the mouth of the in dower, by the cOurtefy, or in tail alter poflibility of 
city, he learnedly delivers the featences and judgments of iffue ex tinft, or for life 5 and by the 4th Chapter of this 
the courts therein 5 and alfo certifies and records the city- ftatutc, the wife is fecured as to far dower ; and the fta- 
Cuftoms, (Ac. Chart. K. Charles 2. 1 Infi. 288. He tutc of Qlmcefter, c. M. and fat. 7 (A Zi Hen. 8. have 

is chofen by the Lord Mayor aud Aldermen; and attends cllablifhcd the right of termors, and enabled them to falfi- 
the bufmefs of the city, on an^ warning by the Lord fy fuch recoveries. See Co. Lit, 104. KeL 109. F. N. 
Mayor, (Ac . Flow. 57 * 'Or, & Stud. 45. 

X. fderidNri rpiRtcuperatio, from the Fr. reeouvrer, recu - iiui there is no exprefs provifton made by any ftatutc 
per are,) Signific^t^-^^ acceptation*) obtaining any to preferve the intereft of the iffac in tail, or of him in 
thing by judgment or trial ojfSbfcw, as eviciio doth among reverfion, againft a Recovery fuffered by the donee, yet it 
the Civilians. There is a trueSvsfiv^^ have been for two hundred years after the ma- 

one. A true recovery is an actual or real recovery, of king the ftatutc do denis, that they were protefted by that 
any thing, or the value thereof, by judgment; as if a Itatute; therefore we find no exprefs refoiution, where 
man fuc for any land, or oiher thing moveable or im- fuch recovery was allowed to bar the iflue in tail, or 
moveable, and have a verdid; or Judgment for him. thofe in remainder or reverfion, till the reigns of Ed. 4, 
A feigned recovery is (as the Civilians call it) ^uotiam -and H. 7. tbo' in feme cafes the donee in tail was al- 
fiQiojuris, a certain fprm or courfe let dfwn by law to be ob- lowed to charge the intail, and even to bar it. See 1 Rol. 

ierved, FOR THE BETTER ASSURING MNDS OR TENE- Ah, 342. Co. lit, 343. JoC*. 37. Flow. 436. 2 hift. 

me nts : And the efleft thereof is (according to $ym. 335. Co* Lit* 3.74. 4 Leon. 132, 133. Sre Eftate-tail, 

par.z. tit. Recoveries,/ 1,) to dif continue and defray e/tates- When thefe recoveries were eftablifeed as a common 
tail, remainders and riverjiont, and to bar tfaintails tfarhf conveyance, *nd. the beft way of barring the iffue in 

And in this founaluy are required three perrons, viz. the tail, and thofe in‘reverfion or remainder, the tenant for 
demandant, tenant and vouchee. The demandant is he who life began to apply them Ohce more to the prejudice 
brings the writ of entry, and may be^termed thrrecevenr. of thofe who had the inheritance; and tho’ the former 
The tenant is he againll whom the writ is brought, and ftatutes gave thofe who had the inheritance a remedy, 
may be termed the recoveree. The vouchee U„he whom the yet the provifion made by them being tedious and ex- 
teuant vouchcth, and. calls to warranty for the land in penfivc* it was thought proper to, make the 32 H. 8. r. 
demand. A recovery ^mtb double voucher is, .where the 31. which declares all fuch covinous recoveries again/l 
tenant voucheth one, tf&U. voucheth another, or the the particular tenants to fa void in refptQ to him in . re- 
common vouchee. And a re- covery with treble voucher vtrfion or remainder *, and tho* the judges very reasonably 
is, where three are vouched. determined recoveries againft that aft to be not only void, 

But to cxplain this point a little more: A man whq is but a forfeiture of the particular eftate, becaufeitwas 
defirous to cut off an eftate-tail, to the end to fell* give, a manner of conveyance as much known at that time as a 
or devife it, caufeth a feigoed writ of entry fur diffeifin en fine or feoffment, therefore by parity °f reafon ought to 
te poft, to be brought for the lands the in tail which of he have the fame operation $ yet that ftatute did not fully an- 
intendis to. cut off, and in a feigned count or. declaration fwer the end for which it was made, Ce. Lit . 356. a, 1 
thereon made, pretends he was difieifedby him, who by Ce, 15. Faugh. 51. 

a feigned fine or deed of bargain and file is named and For if A. hid been tenant for life, and made a lezfe 
foppofed to be tenant o£ the land. This feigned tenant, if for years to B. and B. had made a feoffment in fee, if the' 
it be uJingle recovery, ns made to appear and vouch the feoffee had fuffered a recovery, and vouched the tenant 
batim*nSHFfk* for the tufios hrevium, or the cryer in for life, this was no void recovery within the ftarute; be- 
mmJgfQornmon Pleas (for there only can fuch reeeveries be caufe A. the tenant for life was not fcifcd at the time of 
w SHtcred) who makes default. Whereupon the land is re- the recovery, for the feoffment of the termor was a diffeihn 
covered by him who brought the writ* *nd judgment is by to A. and him in reverfion; and the ftatuce makes re- 
fnch fi&ion of law entered, that demandant {bull reeover, coveries of tenants for life in poffefiion only void, againft 
and have a writ of feifin for the poffefiion of the lands them to whom the reverfidh then belongs, 10 Co. 45. 
demanded, and that the tenant fhall recover the value of a, Co. Lit. 362. 

the lands againft the lands.of the vouches. This feigned Yet where tenant for life bargained and (did his land 
recojlry is alfo called a - common recovery, becaufe it is in fee by’ indenture iurolled, and the bargainee fuffered 
a fa fen and common path to the end for which it is ap*- a recovery, and vouched the bargalmtty this whs a void 
poised, viz, to cut off the eftates a&ove fpecificd. But recovery, and a forfeiture within the Ja/ ft, t, for tho* 
x ajle recovery it as vfell of the value as of the thing: the bargain and fefe whs of the inheritance, yet it pnft 
Jpf example, if I buy land of Another with wlrran- only dn effae fir A Mfi if the' bargainor,' which was the 
J^tyAvhich land a third perfon afeerwards by foil of kw greatefi eftate ha coaid tywftBy, pifs, confcquentJy the 
* recoVreth againfe I have my mtmdf. againft him who rdvVrfioAer #as -not deveffed j t^&efore the bargainee be- 
fold itSme, torecovwin value, thati«,JtO recoverfe much iri| tehtfal tmantjft life fcpfijfien, the recovery againft 
in inoney^is the land is worth, or other lands of equal tfrim, #lchet of the bargainor, was void 

value by way of exchange* F* M 134- - Cowell, , wmfy 'ntuFttB- ' fak'ih teverfton, whofe reverfion 
A recovery in ff ktgu ftnfe is a rtfitutiem to a former wnpnptipmi d ft *:wgWasfn the former cafe of a diffei- 
rlgfa by felesah ju^pnenb :; And judgments, whether ob- ; M r 'S* Co: : %& ! t.tfadtp). 

taiaed after real M%m, lhadc by the tenant to the writ. ? JNtf tlfe feller defeft was cured by *4 Fhz. which de- 
or whether pronouncednn h» default or feint plea, had 'ffCMPaft '‘t&iMniet <had by agreement of the parties, or 
the efficacy to bWithe.rigiw of in uoef^ ^r^fe)ftgainft tenant^fer life, of any lands whereof he 

tion ; this was the noddmof dhe jQommbn Urn, and mm k fo dtlfed, or againft any other with voucher over of 
temetfan took an eppartumtyfmakingufe of the decifamU hife, to fa veid, as againft the revtrfientrt and their 
qftfa court to tfair own advantage, and to ihe prejudice heirs, # 
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fhefc ftatutes made no provision for reverfions or re¬ 
mainders expeHant on clfetes-ttU; therefore if there be 
tenant for life, remainder in tail, remainder in fee, and 
tenant for life Aiffen a recovery, and vouches the re¬ 
mainder-man in tail, who vouches the common vouchee \ 
this is fofar from being a void recovery within thofe ftatutesj 
that the reverfitn in fee is aRually barred by it % for the 
intended recompence, which the remainder-man in tail 
is to have again it the common vouchee, is to go in fuc- 
eefiton, as the eftate-tail would have done ; and it can’t 
be a covinous recovery within the a£t, becaufe the re¬ 
mainder in tail joined in it, who may at any time fuffer 
fuch a recovery Jo deftroy the remainder m fee. 10 
Co. 39. b. 45. Co. Lit. 362. a. 3 Co . 60. b. Cro. 
Eliz. 562. Moor 690. Cro. Eliz. 570. 

Thefe common recoveries were no fooner allowed by 
the judges to bar eftates-tail, but men began to improve 
them into a common way of con veyance, and to declare ofes 
on them, as on tines and feoffments. Hence it is, that the 
ftatutes, which provide again# any alienations or difeonti- 
nuances of particular tenants, provide at the fame time 
againit their recoveries; thus 11 //. 7. c, 20, declares all 
recoveries, as well as other difcontinuances by tine or 
feoffment of women tenants in tail, of the gift of their 
hu(bands, or their anceiiori, to be void ; fo a recovery a- 
gainll hatband and wife of the inheritance of then “ 
without any voucher, is declared to be void within 32 
H. 8. c, 28. tho’ the ftatute fays, •* /offered or done by bo 
bujband for thit, like a feoffment by baron and feme 
in fubttance, is the a£t of the baron only; and To within 
the fiatute, but a common recovery differed by a feme 
covert, where her hulband joins with her, is good to bar 
her and her heirs. Doll. and Stud, 54. Co, Lit, 326. a 
8 Co. 72. 2 Inf. 34a. 2 Rol, Abr, 205. I© Co. 43. 

1. Who way fuffer a recovery ; of what things arc- 
(every may be fufferedand by what names. 

2. What efates and interefs may be barred by a com¬ 
mon recovery ; and of fugle and double voucher. 

3. Of erroneous and void recoveries , who may avoid thorn , 
and by what mtthed. 

1. Who may fuffer a recovery 5 of what things a recovery 
may he fnffered, and by nobat names. 

When recoveries were improved into a common way 
of conveyance, it was thought rcafonablc chat thofc, whom 
the law had judged incapable to afit for their own in- 
tereft, (hould not be bound by the judgment given in 
recoveries, tho* it was the foiemn a& of the court; for 
where defendant gives way to the judgment, ’th as much 
bis voluntary alt and conveyance, as if he had transfer¬ 
red the land by livery; or any other ad in pah j there¬ 
fore if an infant fuffers a recovery, he may reverfe it, ns he 
may a fine by writ of error, during bis minority ; and this 
was formerly taken for law, as welt where the infant ap¬ 
peared by guardian, as by attorney, or in perfon 5 but 
now the diftin&ion turns on this point, that if an infant fuf- 
ers a recovery in perjon , ’tis erroneous, and he may reverfe 
it by writ of error} but even in this cafe the writ of error 
muft be brought during his minority, that bis infancy may he 
tried by the infpelHon of the court, for at his full age it becomes 
obligatory and unavoidable \ yet in cafes of necefiity, thecourt 
has admitted the infant to appear by guardian, and to fuf¬ 
fer a recovery, or come m as vouchee; but this too is feldom 
allowed by the court; and on emergencies, when it tends 
•» ^improvement of the infant’s affairs, or when lands 
of djlal value have been fettled on him, and thefe re¬ 
coveries have been allowed and fupported By the judges, 
the infant could not fet them afidc or lhake them j betides, 
if fuch recoveries be to the prejudice of the infanr, he 
has remedy for it again# his guardian, and may leim- 
burfe hinuclf out of his pocket, to Whom the law hath 
committed the care 6f him. 1 Buff 235. 2 Rol. Abr, 
395. Co. Lit. 38ft; h: 1© Co 43. 1 RoL Abr. 731, 
742. 1 Sid, 321, 322* I Lev, 142, 2 Sound, 94. 

Cro. Eliz , 473. Hob, 169. Cro. Car, 307. 3 Mod. 
209. But 10 Co. 43. and 2 Rol, Abr, 395, cent. See 
2 Salk, 567. And 1 Porn* 461. 

If an infant feffer* a recovery, and appears by attorney, 
it fee ms be may reverfe it ASTER his full age; becaufe 
here it may be difeovered, whether he was within age 
4 


when the recovery was fuffared, becaufe it may be* tried 
per pais, whether the warrant of, attorney was made by 
him when an infant. Sid. 321, 1 lev. 142, 4 J. 

A recovery, as well as a tine by a feme covert, is 
good to bar her; becaufe the prmcipe sa the recovery an* 
fwers the writ of covenant in the fine to bring her iuto court, 
where the examination of the judges deftroys the prefump- 
turn of law, that this is done by the coercion of her huf- 
band, for then ’as presumed they would have refufed 
her* to Co. 43. a. t Rol. Abr. 395, 

Recoveries, being now fettled as common assuran¬ 
ces to etiftbtilh men in their purchafes, are very much 
favoured by the judges, and not compared to judgments 
in other real actions or adverfery fuits. 2 Inf. 333. 
Pofb, 22, 23* 2 Pent. 32. 

So if a man be fcifed of a reputed manor, which 
really is no manor, and he fuffers a common recovery of 
this by the name of a manor , this is a good recovery 
of the lands which conftituted the reputed manor; tho* 
ftri&ly (peaking there is no manor recovered, becaufe the 
law fupports this, as all other conveyances, according to 
the intention of the parties; for it would he fevere to va¬ 
cate this conveyance, when the purchafer rpc^vt^d'them^ 
by the affent of the vendor m denomination. 

2 Rol. Abr, 396. 6 Ca.Jfar m 2 Roll, Rep. 67. 2 Pent . 

~j£^****J*e**$JP& 5 * 4 * 7 ° 7 * * &b. 391, 

091. cent. 

So if a recovery be fuffered of « manor with its appur¬ 
tenances, lands which have been reputed parcel of the 
manor (hall pufs ; *for *tw hut equitable, quod voluntas 
Domini volenti* rtmfuamin aiimm transferre rata habeatur ; 
and tho’ the recovery docs not mention the lands reputed 
pared of the manor, but only the manor itfelf, yet this 
was fupplied by the indenture which was of the manor, 
and all lands reputed parcel thereof, and tho* occupied 
together but two years, 1 Sid , 190. 1 Lev. 2 7. 1 

Rob. 591, 691. % Mod. 233. S. C. between Vbyun and 
Thyme i and note, that in all the books which report this, 
cafe, ’tis faid, that as to Sir Moyle Finch 9 s cafe, (which 
fen 6 Co. 33.) all the judges of England, gave their ©pi- , 
nions under their hands, that the lands h reputation, be¬ 
longing to that manor, ihould not psfe; but that Coke , af¬ 
ter he was made Chief Juftice, Jjbt it adjudged other- 
wife, and f© it hath been held-erVr fincej and well k was 
that it was feadjudged, becaufe many fettlements depended 
thereon. 

If a man having a third part of a manor fuffers a re¬ 
covery of a moiety, this is good to pair his intereft in the 
third part; for where the words or a conveyance (which 
a recovery is agreed to be,) contain mom than the gran-, 
tor can convey, it would he an unreafonable interpreta¬ 
tion to make this void and entirely ufelcfs, when they are 
/efficient to convey fa much as be might lawfully p,Ji ; fo 
it the recovery had bee© in this cafe, of the thud part of 
the manor, by the name of the mo&ty, part and purpstny 
of the manor, this had been good for ffjt 
part, and not only for a moiety of the third part. 

Car. 109, uo. 

In ejectment a fpeciat verdift found, that there was a 
parilh of Rihton, and the vill of Ribton, but the latter not 
of equal extent with the former; and that J. S. was feifed 
of land in tail in the ptnih, but not in the vill; and 
bargained, and fold the land in the parilhof Ribton, 
with covenant to levy a fine, and fuffer a recovery b the 
ufes in the deed ; but the fine and recovery were oofy of 
the lands in Ribton; the que&aon was. Whether thj 
coverj would fervn for the fend & the pftrifh rfRil 
the court, in favour of common recoveries, extended! 
recovery to the lands m the partih of Rihtm • - 
the wrdia found* that he who fuffered the recovt 
no lands in the vill, that the mcovarf feoff 

heboid* if not extended to thopatftii; and thSpotme* 
are not fo ^naentasritl^iOd tlfemforetill lately were ifever 
infemd ij* w#t *»*©* they am, anifihe fefetilfoio* 
rice of them, ,a Pt*. 31, ymr i Afe/ 350. and 2 Mid, 

*35* & C.. Rue .for tfias|feo irn, ,103. , tCar. 

269, a M ** *0. Can. fm. **+■&*' 1 Mo*i a©6. 

2 Mod. - 47 ;. * Hh If* .rR MU. 78. t » Rob. 
802,821, 848. which feems 

again It this cafe, but is reconcilable with this divertity, 

that 
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tliat in thofe cafes there weie lands on which the fine might 
operate, viz* the lands in the villof Street^ without ta¬ 
king in the pari Pa of Street to carry the lands in Gallon, 
a vill of that parifh; but here if thole in the pariifh ihould 
not pafs, there were no ether to pa(s« 

2* What (fates and interest may be barred fy a common 
recovery ; and of Jingle and double voucher* ■ 

• 

In refpea to eftates-tail, and barring themby recove¬ 
ry, what is principally to be regarded is, that there mult 
be a legal tenant to the pracipe at the time ofthe Writ 
purchased, or at the return $ for iiiice cftate*-tailaw only 
barred ^account of the intended recompence which U to fol¬ 
low she ddeem of the tail, where there happen* to be no 
tenant to the precipe, ihc demandant can really recover 
nothing ; conlequently the fttppoied tenant can .have no 
recompence in value again!! the vouchee, for that is only 
given again(l the vouchee in confederation of what the te¬ 
nant loll. Hob* 262* 

As if there be tenant for life* remainder in tail, re¬ 
mainder in fee, and tenant for -life with the remainder 
in tail fuftec.iv-rsi.wery, with voucher over, this foall not 
bar the remainder id the remainder in fee, be- 

catife the remainder-man in tail Wa^not tenant to the frA* 
ape, confequently could not have tiic.,jntg»i^iwc^v 
pence, becaufe that was given in lieu of the eftatr reco¬ 
vered, which was no greater than the efttfo for life, he 
only, being legal tenant to the precipe* 1 Rol. Abr. 395. 
D;tr 352. Cro. Eliz. 670. Moor 253, *$6. 

In a writ of error to reverfc a common recovery, the 
tenant to the pracipe was made by a fine, the recovery 
was fullered, and thfe fine reverfed; yet it was Held a 
good recovery, for there Was a good tenant to $hc pfntcipe 
at the time, z Salk* $6 8, 

If a manor be given to a man and a woman, and the 
heirs of the body of the man begotten on the woman, and 
they intermarry, and then the huiband fuffers a recovery 
of the whole manor; this Is good for a moiety, becaufe 
the gift being made before marriage, they had'each an un¬ 
divided moiety, which theymay transfer, but the recovery 
can operate but for a moiety, becaufe J&e hufeand only 
was tenant to the pratipe^ coafequentJy the Semandanc 
.only could recover his intefo^jp the manor, which was 
but a moiety. After 95. 

if lands are given to a man and his wife, and the heirs 
of the body of the hufiband, and a recovery is had agginft 
hhn only, this recovery will neither bar the reverfion toor 
the tail; for the recompence being to go in fucceflion, 
&> the eitate which the tenant lok would have done, the 
huiband could not Iofe all the land, becaufe he was not a 
legal tenant to the whole, his wife beiugjointeiiant with 
bun who w*e no party to the writ ; nor could the recovery 
be good for a moiety, becaufe there are no moieties be- 
* tween baron and feme, S>ut both are conferred as. one 
perfonu u^ >'ijy 4 wi if the husband had levied a fine, and 
. Aeg^Kfee fullered a recovery, and vouched (he husband, 
Wnjprouched the common vouchee; this had been a good 
bar of the intail, for there the husband came in to defend 
the eftate-tail, which the wife was a granger to, and the 
uffcts which he recovered over is a recompence for the 
eftae-tati, which he only had a right to without the feme, 
ai ft which the law gives him a power to difpofe of. Moor 
[ Co. 5. 2 Roll* Abr* 395. 4 Leon* 9$. i 1 And* 

iSalk* 568. . 

ferment, on fpecial Verdi & the Adfewas, *jf* felled 
If the lands in que^on hath iffpe jjtl his tided fon, 
Ffecond, and p* kts third fott/j ,ia myrriageiin- 
1 bqpmn 2). hi* younged fon 1ijp tokr #. before 
'Aarvire covenants to hand Teife^ the ufe 6f himfeif 

JbrlifeA<ea*aind 4 f ‘Iand S* ahi!, tlb,Iwi/a male of 
tlmir twoiswdies* to.b* and the male of 

kit body, nmainder t^^d the h«ir* &1« oftii* body, 
rewiwkrto the re- 

» hi. mi Sty* Jpni j.wkf » 

krtueht »«* 

after, tftfo** ^ ««L fl, .ty bttgiiio and 

iale cpnym the liod Wmfe mi bwli^ jmd the dead? 
was inwbd'afi*r wf&,'ahd within 'fisc 

. auonth»4 Ufm wife* and % 


common recovery was fuffered to the uft of if* and Ui 
heir* 1 then £, dies, and after D. dies wt&put idee mak* 
having iffue four daughters, and between them and C 
in remainder was the queftion, what was barred by this 
recovery, td. It was ag;«ed bn both fides^hat here was 
a goad tenant to the praetpe , the bargain aqd falc being 
made to Upton before the return, yet it being iufollei in 
due time, the freehold was in Upton ah initio* adly, That 
this fettiemetu being made before marriage, when the huf«* 
band and tyife-took by moieties and not by iimcrties, the 
hufhand had abfolute power over hit mm moiety, therefore 
fur chat the recovery was an abfolute bar, wherein this 
differs from the cafe of Owen and Morgan, 3 Co, .5. where 
they took by intiertics. 3d!y, That this recovery was 
no bar to the other moiety of £. becaufe Ihe was not party, 
but her mUte-tail in that continued untouched, tho* it 
was urged alfo to be a bar for her moiety, die dying firft, 
and fo her husband in as foie tenant of the whole ab ini¬ 
tio, and that daring the coverture the husband had power 
to make a good tenant of the whole 1 but the court held 
other wife, It was held, that the eiUte-tail to 

D. and E* bang determined/the remainder to J>* in tail 
male general, and all the other remainders depending 
thereon were barred ahfolutcly by this recovery ; for D* 
coming in as vouchee, comes in privity and reprelbnta* 
aJ*. nf a!Z 4 *« cllates he hath or had, conftquentiy he 
comes in repreltmation of the remainder to hlmfelf in tail 
male general, and then the recompence in value goes to 
that, and alfo to all the other remainders depending, 
thereupon, and by confequence all are barred by the re¬ 
covery. 3 Uv. '107* 

Tenant in tail, in confideration of his Ton’s marriage, 
covenants to Hand levied'to the ule of himfclfjand his heirs 
till the marriage , and then to the ufe of himfelf for life, 
and after to the ufe of his fon and to the heirs of his body, 
and fuffers a common recovery with fingk voucher to this 
purpofe, and then dies without iffue 1 this recovery did 
not bar the remainder expe&ant on the eftatotail, for the 
covenant had changed the eftate-taiJ into a fee, confe¬ 
quently the recompence could not be in lieu of the intail, 
nnce the tenant to the pracipe was not feifed of the eftate- 
taii at the time of the recovery fullered. Tdv* 51. fee a 
Salk* 619. which Teems contrary. 

A% tenant for life, remainder to B* in tail, the remain- - 
der to C. in fee, A* and B* join in a/«r come (to, ' :* to 
a Granger, who renders it to A* for Ufe, remainder to B* 
and his heirs ; afterwards A. and B* fuffer a recovery 1 
with Hugh? voucher to the afe of j?. and his heirs; this 
recovery did not bar the remainder in fee , becaufe by the 
render they were feifed of a new cfUte, and B, was not 
either tenant in poifefiksn, or feifed in right of the intai!; 
conlequently the recompence being given in lieu of the 
effate recovered, the tail could not be docked, nor the 
remainder man barred by this recovery, becaufe the te¬ 
nant? to tli t pr&tipe were not feifed of it at the time of the 
recovery fufrered. Cro . Eliz 807. Moor 634. 

As to the ufe of the Jingle and double voucher, it is 
to be obferved, that the tenant who iofes the land has, 
on' his vouching over, a recompence in value adjudg¬ 
ed again ft his vouchee, which is to go in the fame fuccef- 
ffon as the land recovered w«uld have done : Now ft re¬ 
covery with Tingle voucher is fufHcient to bar‘an eftate 
tail where the tenant in tail is tenant to theptarei i, and 
feifed of the lands in tail at the time of the pracipe 
brought againft him, for the recompence in value muft 
follow the defeent of the land which he tofes, and when 
that proves to be the edate-thil, then the i&ote i* fuppofed 
to have an equivalent for it, confeqpehtly not preju¬ 
diced by the recovery 3 but becaufe a fingle voucher can 
bar only the efiftte which ,the tengjat 1* feifed of at the 
time the fratipe brought, and hoc any right which 
he,hii^'_lt' wla iiecewt^ admit the ufe of a 

s', foriffiieh fenant in tall difepntinue the 
an tfotfe ’ dr, dilfeife the difcontinuce, 
Mijiift phi With a voucher over could nor bar 
f' w the reeompinee comes in lieu of the land 
Which?defea/ible efface, confequently 
*he for the eft ate tail, without 

/wbicn Setc»«dot : tt barred. Bro. tit* Recovery* Teh* 51* 

' But 
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ftiit if in this crife tenant in tall after diifelfin had either 
by fine, or feleafe, made a tenant to the pracipt, and 
Came in himfelf as vouchee, and then vouched over the 
common vouchee ; this double voucher had been fufficient 
to bar the tenant in tail and his heirs of every eftate 
which he was at any time fcifed ; for when the tenant 
in tail comes in as vouchee, f tis p^efomed he will, and he 
has an opportunity to fet up every title he had, to defeat 
the demandant ; and fince what he offered was not fuf¬ 
ficient to bar demandant, the court takes it for granted, 
he bad no other dtle than what he fet up, therefore will 
give him but one recompence for all. 3 Co, 6. h. flow, 6. 
Cro . Eliz. 562* Popb. 100. Moor 365. Hob, 263. 

Thus if A. be tenant for life, remainder to B, in tail, 
and a ilranger diffeifes A. and enfeoffs B. if a pracipe be 
brought again(l 3 . and a recovery fuffered as ufubli this 
(hall not affieft the ellate-tail, becaufe B, had only a right 
to that, and was not feijed of if, and the recompence 
was not given in lien of the tail, becaufe the ellate-tail 
was not in queliion on the recovery, for B . could not lofe 
the eftate he had not; hut if in this cafe B, had made 
another tenant to the pracipe, 'and came in himfelf as 
voucher, this had barred the intaU» 3 Co* 58. b, z Roll . 
Abr . 395. 

If A* be tenant for life, remainder to B, in tail, and 
B . diffeifes A. and fuffefs a common recovery, hi mfelf I 
being tenant to the } recipe ; this recovery*whli a'ltngle f 
voucher is fufheieut to bar the eft ate-tail in B. becaufe he 
was aftually feifed of that, at the time of the pracipe 
brought againft him; for his diffeifin did not deveit his 
own eftate, but only gave him a defeafifcle eftate for life, 
which was immediately merged in bis remainder, becaufe 
the eftate for life, and his inheritance, could not fubfift to¬ 
gether at the fame time in him. 2 Roll, Abr . 393. 

Thus we fee how eftates-tail fire barred by recoveries, 
and the ufes of thefmgle and doable voucher 3 and in this 
refpeft the operation of a recovery is correspondent to 
that of a fine, for they are but different ways of transferring 
ejlates-tailfor feeurity of furhafers ; but the operation of a 
fine differs from a recovery in refpeft to ftrangers who have 
reverfions or remainders expeftant on eftates-tail; for a 
fine does hot bar them, unlefs they omit to make their claim 
•within five years after their reverfion or remainder is to ex¬ 
ecute; but a recovery reaches them immediately, and at 
the fame time bars, the efiate-tail and all reverfions and re¬ 
mainders on account of this fuppofed and imaginary recom¬ 
pense. Co. Litt* 372. a. 2 Roll. Abr. 396. Moor 156. 
Bro. tit. Recovery 28, 55. 

And as a common recovery fuffered by tenant in tail 
bars all reverfions and remainders expeftant, fo it avoids 
all charges, leafes and incumbrances made by thofe in re¬ 
verfion or remainder, and the recoveror Jhall ‘enjoy the 
land free from any charge, for ever ; as where he in re¬ 
mainder on an eftate-tail, granted a rent-charge, and the 
tenant in tail fuffered a recovery; it was adjudged, that 
the grantee could not dtftrain the recoveror 3 for fince 
the rent was only at the firft good, becaufe of the poffibility 
of the grantor’s remainder coming in poffcflion, when that 
poffibility ceafes by the recovery of tenant in tail, fuch 
grant muft then become void. Moor 158. Cro. fliz. 
718. x Co. 62. 2 Rcll.Jlr . 396. Moor 154. 4 Leon. 

150, fcfr. Poph. 5, 6. 
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rifcompcnce for all hill fifties 3 cohfequently if he be the 
perfon who really lofts the land, he ought in reafon to 
reverfe the recovery, as well where he comes in as vouchee^ 
as where he is feiftd of the land, and tenant to the 
pr&dpe. t Roll. Abr. 742. # t Lev. 142. 

If tenant in tail within age comes in as vouchee by at¬ 
torney In a common recovery, he tn remainder may ajfign 
this for error, for he is party in intereft to the recovery ; 
and where a man's Intereft is bound by another’s aft, *tis 
but re^foaable he Ihould be allowed to free himfelf from 
the milaffef by taking advantage of any error in it. x 
RAP. Atm 755 , 796. 

If jf be tenant in tail, remainder to B . and A. fuffers 
an erroneous recovery, and the common vouchee releafes 
to the recoveror; yet if A . dies without iffutr, may, 
notwithstanding the releafe, reverfe it by writ of error, 
for the common veu bee is only called in forform ; and a£ he has 
really no intereft in or title to the land 3 fo really neither 
does he make any recompence to the perfon who lofts the 
land; therefore ’twere unreafonable to carry the notion 
of the imaginary recompence fo for as to fuppofe him a 
real fufferer, and thereby give him the privilege of letting 
afide a conveyance, which he is no way affcftecT by, 

Elite. 2, 3. - 


3. Of erroneous and void recoveries, who may avoid them, 
and by what method . 

/ It is already obferved, that a recovery fuffered by an 
infant in perfon (hall not bind him ; but tho* he may 
avoid it, yet it cannot be done by any entry in pais, but 
by writ of error, and this too during his minority ; for the, 
judgment of the court being on record muft be ftt afide 
by an *8 of equal notoriety 3 bat an infant may avoid a 
recovery by writ of error, as weji where he comes in «t 
vouchee, as where he is tenant to the pracipe $ for thb’ 
ftriftly fpeaking the recovery is not againft him where he 
is not tenant to the fratrpe, yet for the greater feeurity 
of the purchafer, and to ftrengthen the recovery by the 
ufe of the double voucher, the perfon, who really has 
the right to the land in demand, comes in as vouchee, 
and then by vouching over the common vouchee, has one 


In a writ of error to^vtfllWTecovery fuffere<j by an 
infant who appeared^ guardian, the error affigned was 
by guardian, viz. Conctjf. 
eft per curiam hie quod A. B .fequatur pro J, S Armig. qui 
infra at at* exifitt ut guards anus frrrdift. J. S. whereas it 
was objefted, that fince the infant was tenant to the writ, 
it ought to have been entered, that the guardian was ad¬ 
mitted to defend for the infant but this exception was dif- 
allowed, becaufe the words ad fequtnd. for the infant fig- 
nify the fame with ad deftndend, for the infant; for ad 
Jiquend. is to follow and attend the bufinefs and fait of the 
infant; and the guardian being affigned to do that muft 
likewise have been affigned to take care of, or take upon 
him the defence of the infant's fuit, z Saund. 94, 95. 

1 Mod. 48. * 

In a common recovery the writ of error bears date l 
Martii 7 Eliz. ret . die Luna in quart a feptimana quadra- 
gefim ’ proxim* futur ', the firft day of March being that 
year the firft day in Lent, the recovery paft in the ufual 
form that lent; and in a wrij/of error to reverfe it, the 
error afligned was* that tiffs words proxim* futur* Ihould 
be referred to Quadragefim', and then the writ of entry 
was not returned till Monday in the fourth week of Lent, 

8 Eliz. which was the time the tenant was to appear ; 
confequently this recovery tmfi be void, becaufe here was 
judgment on a voucher, and a recovery in value, before 
the writ was returned, before which the court has no power 
to proceed. But it was anfwered and refolved, that fince 
proxim* futur* were not written at large, they may be in¬ 
differently applied either to die Luna, by fuppofing them 
to ftand for proximofuture, or tomuarta feptimana, by fup¬ 
pofing them to ftand for proximo*future i.a pd where words 
abbreviated may be indifferently referred, ns^ife^fon- 
able to give them fuch a relation, as will bell fuppwp’jftT * 
recovery, which is but a voluntary conveyance, «F res 
magis valeat quam fereat; but if the words had been 
at large proxima futur a, then they muft neceffarily be 
referred to quadragefima , and then the objection had 
been good, and the recovery for that reafon muft have 
been void. 

In error to reverfe a recovery, the errors afligned were, 
u That the wriyjf entry was brought of an advrfWfou of 
a reftory, and of a rent lifting out of the reftory which 
wap a bis fetitum, therefore the writ vicious 3 but dm waif 
difallo wed, becaufe the advowfon and reftory are Jj^jj 
things? for he who has the advowfon has only the right o> 
prefcntation, but he who has the reftory has thejwofita of 
the church, out of which *he ’rent ifloes; bpfficquently 
Aere Can be no Us petitum in this cafe, becaufe by the 
demand of the advbwfisri of the reftory, arid of the rent 
iflhinfe Out of the tnAorf, the demandant recovers mote 
thaftt by a demand of the reftory only : another error at 
figtrijj^.wis in the demand of a rent dr peofion of four 
marks lifting out df the reftory, which i* fo uncertain a 
demand, apenfion being a deferent thing from #*rtnt, and 
recoverable in tbit Spiritual tonri 3 but fott WM di&itowe&x 

''‘ l / bwauft 
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Watfe it is plain there iJ but oofc furo of four marks 
manded, and the penfion or rent muft be fykonymoits 
here, becaufe they are demanded tit ijfking m of the rec* 
gory ; therefore the penfion cannot be in nature of an 
annuity, which charges the pkrfon only# becaufe it is 
cxpreftly to iflue out of the rktlory * Bhph. 23. 5 

|I< s* 

In a writ of error to reverie a common recovery# the 
hrror infixed on was, that the warrant of atteggey of the 
vouchee bore date before the tnmn?oneas a^BMn00ixanMk } 
iflued, yet the judgment was affirmed, becallp|f vouchee 
may come in, if he will, before the ^iw»*£w8&'W war- 
runtixjznd. and make his attorney; therefore to fuppbrt 
thc*dunmon recovery, it (hall be prefumed the vouchee 
was prefent in court and appointed his attorney j and fo 
the dedimus for the warrant and the Summoneas ad war - 
rantixand. void. I Sid. 213. 1 Lev. 130. Rdym. 70. 

In a l J}tian impedit plaintiff intitles him id f to an ad* 
vowfon by a recovery Joffered by tenant in tail, in pleading 
which recovery he alleges two to be tenant to' the pr*ci t e, 
but doth not fhew how they came to be fo# or what con¬ 
veyance was made to them# by which it may appear that 
they were tenants to the pracit.e $ and after fearth of pre¬ 
cedents as to the form of pleading common recoveries# the 
court inclined that it was not well pleaded, but delivered 
no judgment. 2 Mod. 76. See Ejlate-tail, and rS-Ffo. 
Abr. tit. Recovery, 2nd Black . Com. 2 F. II6, 271, 357, 
358. xvii. xix. 4 V. 422. 

i&ccoupe, (from the Fr. receuper) Signifies the keeping 
back or hopping fomething which is due, and in our law, 
we ufe it for; to defalk or difeount j as if a perfon hath a 
rent of ten pounds out of certain lands, apd he diftcifes 
the tenant of the land; in an ajfijt brought by the difieilTee, 
if he recover the land and damages, the dififeifor ihall re- 
coupe the rent due in the damages: So of a rent charge 
illuing out of land, paid by the tenant to another# tor. 
he may recoupe the lame. Terms de Ley . Dyer a. And 
an inn-keeper may keep back and detain his gueft’s 
horfc, Wr. till he pay’for his entertainment; But a man 
who receives another's cattle to pafturage, it is faid may 
not do fo, unlefs it be agreed between them at firft. 1 
Cro. 196, 197; 

IftccrentU, {Fr.) Cowardly, faint-hearted ; and was 
formerly a word very reproachful. Fleta, lib • 3. fee 
Black . Com* 3 F. 340. 4 V 342.. 

IBefta pjffo IRegiB, The King’s right to a prize,-or 
taking of one butt or pipe of wine before, and another 
behind the mall, as a atftm for every (hip laden with 
wines. Edw. I. in a charter of many privileges to the 
barons of the Cinque-ports, difeharged them of this duty. 

. Cowell. *■ 

Iftccn'tuhO, Right or juftice; fometimes it fig&ifies 
legal dues, a tribute or payment. Leg. Edw. Confff. 
t . 30. Si qstis Dei re&itudines per vim dcforceaj, emtndet, 
tffc, viz. If any one violently .detain the rights of God, 

(/. t. tkhps JWrtFCblations) let him be fined or amerced, 

_|o JJJJteTull fatisfaction. Leg. Hen. 1. c. 6. 

CtO, Is ufed for a writ of right, which is of fo high a 
nature# that as other writs in real actions are only to re¬ 
cover the polTeffion of the lands# fsc* in quefiion ; this 
aims to recover tht feijin, and the property, and thereby 
both the rights of poffffon and property are tried together. 

x tnfi. 158. 

It h«lh two fpecies; writ of right patent, apd writ of 
right dye: The firil is fo called, becaufe it it fine opik, 
and is [be bighq/f writ of all others, lying for him whb 
hath afftefmple'vn the lands or tenements fuedfor, againft 
tenant of the freehold at kat; and in no other dKe. 

a, IBe. But this writ oftdgbtppent feems 

be \xtended r farther than originally intended * fox a 
writ of fSgto of dfuwt which lies for tenant in dower# is 
patent, as appears by F, N. B. 7, And the like may l?e 
faid In fome other ctfos. Table $eg> psdr*,'. A}fo there ia 
a fpecial writ of right peittni in London, otherwife termed a 
writ of right adordingto tkecuflo#, which lietjhof lands 
or tenements within foe c$m < And thewrit of tight 
patent is likewise c fjled ^uygmtm ito reSo* Rot 

Orig. 9* Fleet, Ul^e,. £*J 0 , 

A writ -of jjp brought where ipe jmfds foods 


and tenements by Charter m emtUkt deme/mt in fce-fxmpw, 
x 


fee tiil, or for ipriri of life, or in dower, and Is dli&ifel j 
and is dite&ed to the bailiff of the King’s tnanort, or to the 
lord of ancient demefne, it ihe manor is in the hands oi d 
fubjett, commanding him to do right in his court: ThiS 
writ is alfo called hr eve parvkm di rcBo. F. N. B. 11; 
Reg. Orig. 9, Britton, t. tzo. And he who holds 
lands in ancient demefne by courriroll, it he be ouikdj 
(hall not have the writ of right cloje, but is to jut by bill in 
the lord’s court, &c. 

, If a perfon feiled in fee-fimple dies feifed of luch efiatey 
and a llranger doth abate and enter into the land, and 
deforce the heir; the heir may fue a.writ of Right patent 
again it the tenant of the freehold of the fame laud, or an 

* of Mortdanceftor. n Affi 17. 

a writ of right patent, the demandant is to count of 
ms mutt feijin, or o/tbt feifitt of hisanctjfor j if one bring 
the w rit as heir to an anceftor, he may lay the teiiiii a» d 
efpleet as in pernancy of the profits of the lands in his an- 
ccilors; and where it is brought by a bifoop or body 
politick, ieiiin of the cfplees is fo be laid in themfelves, 
or’in their predecs^Ss. New Nat. Br 10. 

Where a visit Iff right chft is directed to the lord of 
whom the lands are holder and he will not hold his 
court to proceed on it; a wnf ihall iiTue requiring him to 
hoj^ his court, ttfe. And the lord hold nis court, but 
v»:!! the demandant right, or delay i:, tpe plea 

may be removed by the writ called Tolt into the county- 
court of the iheriff % and from thetfee by recordare into the 
Common Pleas. Ibid. 6, 7. 

Glanvil feems to make every writ, whereby a man foes 
for any thing due unto him, a writ of right. Olanv.10, 
11, 12. 

Writ of right may be had after an affife, writ of entry 
fur diffeifin, cfs. or other foal aftion, where deman Jane 
is barred by a&ion tried ; fo if he lofe by default in a 
writ of right > before the mife is joined, &e. But if a 
perfon once lofeth his caufe on a writ of ri^ht by trial and 
judgment^ &c. he is without remedy, and ihall be finally 
concluded. New Nat. Br. 2. 

IRelfo be Sbbocatione 4£fCle&£, Is a writ lyingwhere 
a man bath right of advowfon , and the parfoi of the 
church dying, a Granger prefents his clerk to the church, 
the party who hath right not having brought his action of 
f uare imptdti nor darreign prefentmeyp, but fuffiered the 
ltranger to uforp on him; And it lieth only wht i e an ad- 
vowfon is claimed in fee to him and his heirs. F. N. B. 
30. 4 £4 3,1.18. 

i&cjto m csaftoM# tetrae | baercOis# Was a writ which 
|ay for him whofe tenant holding of him in chivalry, died 
in nonage, again ft a llranger who entered on the land, 
and took the body of the heir; but by the llatute of 12 
Car. 2. o 24. it is become ufe/efs as to lands holden in 
capite, or by knights fervid, bet not where there is 
guardian in Jocage, or appointed by the laft will and tef- 
lament of the anceftor. The form of it, fee in F. N. B. 
139. and Reg.Origt 161. 

Itectc be IDote, A writ of right of dower, which lies 
for a woman who has received part of her dower, and de¬ 
mands the rciidue againlt the heir of the hufoand, or his 
guardian, f. N*B. 7, 8, 147. x Inf. 32, 38. 

IBecto be bote unbe nfoi Is a writ of right , 

which lies in cafe where the husband having divers lands 
or tenements# hath allured no dower to hie wife, and Ihe 
thereby is driven to fue for her thirds againlt the heir, or 
his guardian. Old Nat. Br* 6. Reg. Prig , 170. 

mm quality* IMwe temtflt. Is a writ which lieth 
where lands or tenements in the feignioryof any h»id f 
are in demand by p writ ff right: If the lord in foch cafe 
holdeth no ^ofirjt at the pay^r of detnandant or ten an r, 
but fends to the lUhg's court hts ifirit to put the caufe 
thither fqt that Ume, (foving fo him at other times the 
^ightdf hia fe^t)iojy) theii ihall ifiue out for the 

Obtyrlhom the words therein con-* 

mffB: llatte, A writ lying between 

■to'jtaa 1 x« Gavelkind, fillers, and 
Qfotyl fik land in fee-limpte. Iftbere.be 

,twbJ|eK/a^;the ancefiior dieth feiled of land> fee, 
enters into the whole, and deforces 
foe other, me who is deforced ihall have the writ of right 
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de rathnabtli parts: And if# where there are two fillers# 
after the death of the anceftor they enter and occupy in 
common as coparceners, and then one of them deforce the 
other to occupy that which is appendant or appurtenant 
to the meffuage, which they have in coparcenary ; 
ihe who is detorceck.fhall have this wfit. Alfo if the an¬ 
ceftor were difleifed of lands, and dieth, and one filler 
enrercth into the whole land, and deforceth her filler, flic 
fhall have the writ again!! her other filler : For it lieth as 
well on a dying feifed of the anceftor, if one filler enter 
on all, as wnere the anceftor doth not die feiled ; and it 
is a writ of right potent, &c, F. N. B. 9'. New Nat. 
Br 19# ao. 

In this writ the demand (hall be of a certain portion 
of land, t$ hold in feveralty ; and voucher and viedr'do 
not. lie in it, becaufe of the privity of blood; hut in a ra- 
thnabilipartt the view was granted. 15 H. 5. fur that 
the anceftor did not die feifea, &e. The pr^cefs in the 
writ, after removing into C. B. is Summons, Grand Cape, 
an & Petit Cape, IS t . Ibid. Sec Booth. 

IReCtO far jbffclafmer, Is a writ which lies where the 
lord, in the court of Common Fleas, avows on his tenant, 
and the tenant dijclaims t6' L hold of him ; on which dtj - 
claimer the lord ftiall have this writ $ and if he avers and 
proves that the land is holdcn of him, he fliaU Recover the 
land for ever: This writ is grounded on the llatute of 
Weftm. 2, r. a. Old Nat. Br. 150. 

ffcCtO?, (Lat.) A governor ; and reftor eecleflu faro- 
tbialit , Is he who hath the charge and cure of a parifh 
church. It has been held, that redor scelefia is one who 
hath a parfonage where there is a vicarage endowed. And 
when dioccfes were divided into parilhes, the clergy who 
had the charge in thofe places were called rectors ; after¬ 
wards when their redories were appropriated to mo na¬ 
ileries, lAc. the Monks kept the great tithes ; but the 
biihops were to take care that the redor* s place Ihnuld be 
fup/titd l*y another, to whom he was to allow the final] 
tithes for his maintenance, and this was the vicar, Count, 

Parf Comp 75.-Rettor tantum jus in eedeft* parochiali 

babe/, quantum pralatsss in eeclefia collegial a . Black. Com. 

1 V. 384. 

I&eftorfal tftbcffj fee Black. Com, 1 V, 388. 

IReCtO;?, (BeBoria) Is taken fro integra eccUfia paro¬ 
chiali t cum omnibus Juis juribus, jradiu, decimts aliifque 
fro ventuumfpectebus. Spelin. Alfo the word redor ia hath 
been often applied to the redor* s xnanfion or parfonage 
houfe. Paroch. Antiq . 549, See Parfonage. 

IRcctum, Right; anciently it was ufed for a trial or 
accufation. Brail, lib . 3. 

Hfttttttl, EJfe, ad redum in curia do mini, is the fame 
with flare adtetXxxm. Leg. H. 1. c. 43. See infra 

lEUctuitl Rogare, Is to petition the judge to do right. 
Leg. I no, e. 9. 

IScttum, Stare ad return, To (land trial at law, or 
abide the j ullice of the court. Hoved. 65 5. 

f&CCtU0 In Curia, i t. Right in court, is he who 
Hands at the bar, and no man objetts any offence again ft 
him. Smith de Repub • Angl. lib. z. c• 3* And when a 
perfon outlawed hath reverled the outlawry, fo that he call 
participate of the benefit of the law, he is faid to be redus 
in <urta. 

ISccufantS, Are fuch as adhere to the Pope as fupreme 
head of the church, and who refufe or deny fupremacy to 
the King. 

At the reformation, thofe were deemed recufctnts who 
difputed the authority of the crown in esufes eccleffaftical, 
Mid denied the King's fupremacy ; bttt the ads of par¬ 
liament made againft rnufants, particularly the 35 Elia. 
defer! be a recuf , nt to be me who dqes not repair to feme j 
chunk or chapel, or nfualplace of common proper, to hear 
divine fervice; Afterwards, receiving the facrament of the | 
church was made a farther teft of conformity * And by 
the 25 & 30 Car , 2. a declaration agginft tranfubftantia- ] 
tion was required, to diftinguifh papifts and popifti re -, 
cvfants from proteftants. 

All perfon s are judged popifh recufants convid, who re¬ 
fufe the oaths of allegiance and fupremacy, or abjuration ;; 
and are liable to fuffer and forfeit accordingly, vht. they j 
incur a praemunire , whereupon they forfeit all their goods 
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an 1 chattels, with their lands, Sjff. Read. St at. 4 PoL 
/*/• 3 > 5 * 

Recufants convid, above the age of fixteen years, are 
to go to their place of abode or fettlement, and net travel 
above five milts from fhence, without licence from the King, 
three of the privy qouncil, or four juftices of the peace, 
with the affeiu of the hilhop of the diocefe or the lieu¬ 
tenant, or deputy lieutenant of the county, on pain of 
forfcitimg-jdbrir goods, ts'e. And not having lands worth 
tweni^SjjH ptr ann. or goods to the value of 40/. if 
they dwjgfpKakethe mbmilfion of conformity mentioned 
in 35 Eit'z. c. 2. being required by a juflite of p eace, they 
may be compelled to abjure the realm ; which abjuration 
ir.uft be certified to the next affixes ; and it is felony if they 
do not depart within the time limited by the ju it ices, or de¬ 
parting and returning again without the K ; ng’$ licence ; 
But if any perfon offending, before conviftion, come to 
fome patilh church on a Sunday, and m<*ke a pubiick de¬ 
claration of h.s conformity, he ftiall be discharged from 
all penalties, s' c. tho* if fuch offender afterwards rclapfe, 
and become a recufant again, he ftiall lofe the benefit he 
might otherwife have had on his fubmifiion: And recuf utt 
required byprocefs to r. ake their appearance, fhall not 
incur any forfeiture for travelling on fuch occaiions* 35 
Elix. c. 2. 3 Jae* 1. c. 5. 

AVto liccnlujg a recufant to travel, t!;e bilhop, lieu¬ 
tenant, or deputy lieutenant, who gives his alien t tost, 
muft be a dijtind perjon from the juftices of peace who gave 
the li<ence\ theiefoic if one and the fame pcti'in be a 
| jultice of peace, and deputy lieutenant, he c nnot uci in 
; both capacities, but. if he fign and leal the licence as a 
juftice of peace, the affent of fome other deputy lieutenant, 
&c. muft be had : And it is a good exception to a licence 
by four juftices, that no particular caule of the recufant* s 
travelling is cxprefifcd in it. Cro. Jac. 352. Cawley 
210. 

A perfon was indi&cd for recufancy, but conformed be¬ 
fore con vifli on : And fo agar> the itcond time, and was 
inclined a third time for a rdapfe ; tnd on motion, that 
it might be certified into the Exchequer, becaufe by the 
Hat. 35 EL c, 2, he is to lofe all the benefit which he was 
to have by his former conformity, the rdapfe was certified 
accordingly. 1 Bul/t. 133. 

juftices in their felfions-are to caufe proclamation to he 
made, that popifh recufants (hall render therofelves to the 
IherilF or bailiff of the liberty where they rre. be fore the 
next aflifes or feflions, tfc. And if they do nor, the de¬ 
fault being recorded, ftiall be taken as a lutficient con¬ 
viction. 3 Jac. 1. c. 5. And conflables and church¬ 
wardens of every parifli, or one of them, or if none fuch p 
the conftables of the hundred there, are to prefent once a 
year at the quartcr-fcfiions fuch recuflnts as lha’1 abfent 
from the church for a month together ; the forfeiture of 
which is 20 1 . per month, fcfr, n Sfat. Ibid. If a recufant 
conform, and not receive the^acrament once a year tt 
lcaft ; he fhall forfeit for the firft yeaFSWT Sec ond 
40/. and for every default after 60 1 . And ifTjLt jy., 
hath once received it, he make default therein o^flhe 
fpace of one year, he (hall forfeit 60/. to be recovered at 
the quarter-jeffions by indi&mmt, and divided between tho 
King and profecutor ; But the husband is not chargeable 
with tHe offence of the wife ; nor the wife for the husband] 
after his death, lb A. 

It hath been adjudged, that a writ of error wMl not lie 
on a convitfiou of a recufant , for not rendering himfclf 
to the fheriff, isc, becaule the convifiion is no judgment, * 
but the llatute gives proccfs dh it for the forfeitfige ; So 
that if there be any faults in it, the fame is \o be 
quaihed in the Exchequer, the party firft coofornSb^, 

433 * / 

An information turn fuam was brought again ft defen¬ 
dant, fetting forth, that before and on fuch*a day he was 
a rectfant convid, and that afterwards he conformed* &c. 
and for three years after had not received the' facrament# 
and fo demanded 60/. for every year: Oh Not guilty 
pleaded, plaintiff had vcrdi£l ; and thereupon it was 
mbved that the information wat inctrtain, becaufe neither 
the time was alledged, nor hew, or lu what court, nor before 
whom the conviBion was; and the informer demands the 
1 penally 
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penalty for three years, when by ftatute no informer can 
demand a penalty upon'the penal law* but by‘ati in¬ 
formation exhibited within a year after the offence: But 
it was refolved, that the firft exception bad & ein good on de¬ 
murrer ; but defendant having pleaded N.ot guilty, all 
the circumftancca of nis convi&ion were admitted, and 
nothing remained to be tried but the fad: And as for the 
fecortd exception, it was good againft the informer for his 
part, but (hould not prejudice the King. ftt'Cro. 365. 
3 Net/, Abr. 52. 

The Scat. 23 Elite* c. 1. gives feveral remedies Again ft 
Recufanes 5 one for the King alone, and there the profe- 
cution muft be by indiftment in B, R. The other for a 
common perfon, and that is to be by aftion of debt, bill, 
plaint or information. And the 28 Elia. c, 6. was made 
for*the benefit of the crown on indidlments, and doth not 
extend to informations; therefore iiich informations may 
be brought in any court of 1 ecqrd. Hob! 204. 

Where the defendant is indicted on the ftatute of Recu- 
fancy, conformity is a good plea ; but not if an aftion 
of debt be brought, 1 Mod . 213. But vide 2 Show. 
332. 

A Recufant certified into the court of King's Bench, ac¬ 
cording to the 23 Elia, c. 1 , (hall give fecurity for his good 
behaviour, Ide. z BuljU 15 5. The judgment in Recu- 
fancy is quod convi&us eji, z Strange 104$. See Papifts , 
and $lac/t. Com. 4^.? 5, .124. 

Iffca, (Sax. raed) Is .an x>ld word fignifying advice; 
ancf redbana is one who advifed the death of another. See 
Dedbana. 

UktJ Hi5ool; Of tl)C Cj^be|net, ( Liber Rubeus Scaccarii) 
Is an antient record, wherein are regtftred the names of 
thofe who held lands per Barrontam in King Henry the 
Second’* time. Ryley £67. It is a manufeript volume of 
feveral mifceilany treatifes in the keeping of the King's 
remembrancer in his office in the Exchequer; and hath" 
fome things (as the number of the hides of lands in many 
of our counties, &c.) relating to the times before the Con- 
queft, There is like wife an exatt colle&ion of the efeu- 
ages under King Hen, 1. Rich* 2. and King John ; and 
the ceremonies ufed at the coronation of Queen Eleanor, 
wife to King Henry the Third, &t. See Privilege, 

IftetlDenDum, Is ufed fubftamively for the cluufe in a 
leafe, whereby the rent is referved to the h’JJbr j and an- 
tiently corn, fleih, filh, and other vi&uals, were for the 
moll part referved on leafes. 2 Rep. ,72. Wood's Infi. 
226. 

In debt for rent, plaintiff declared on a lcafe made 
25 Augufi 11 W, 3. of a raeffuage, Iftc. for feven years, to 
commence from the 24th day of June before ; reddendum 
quarterly at Michaelmas , St. Thomas's day. Lady day, and 
Midfummer, three pounds ten (hillings, the firff payment to 
to be made at Michaelmas then next; and afligned for 
breach that fourteen pounds of the rent was in arrear for 
one year, ending 24 December anno 13 Will, And on de¬ 
murrer tp this caekration, it was obje&ed that on this 
leafed .^was no year could be ended on the 24th of De - 
but on St. Thomas' s day, according to the redden • 
dum ', which was held to be true, becaufe •where /pedal 
days are limited in the reddendum, the rent muft he commuted 
tromtbofe days, not according to the habendumX and that 
the/entis never computed from the habendum^ fmt when 
the addendum is general, i, e. paying quartern jb much ; 
fo plaintiff had leave to difeontinue, &c. ( 1 tialL 141. 
See Be?cL Lea ft and Reformation, and Black* Com+z V* 

- 299. i* |ii. • 

fUtinbit % Is where 4 u#n procures bail fqe himfelf to 
an |t6tlon in any court at law; if the party bailed at any 
thr-i % before 4 the return, of the fecond fire facia* againft the 
Bail, renders himfelf in discharge of his bail, they are 
thereby difeharged. l lill Abr. 43P. 

A ea. fa, was returned mw ft inventus againft the prn 
cipal, and pnefeire fac* and a nuhil; and 5m the fecond 
r fcire fa?\ he rendered himfelf, and was reteiyed; But if 
there had been a f ire feci and judgment thereon, he had 
come too late. Cr*. Joe, , * 

If defendant renders* hieqfA/M ite Marshal of B, R, on 
any allion in that court, *ia d^charge of his bail, the de¬ 
fendant* attorney *e jjWnjWMfc ghua notice of fucb render 
to plaintiff attorney, tuftJbaUpmt oath of the notice, &c* 


f oath of the notice, Sdc* 
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And a reddidit fe will not difeharge the baiJusmlcfs the 
attorney who is concerned for defendant or Ji^ bail, enters 
tt in the Murjhal's book ; and having giveif‘notice thereof 
to the attorney for plaintiff, brings the bail-piece to the 
Secondary, who on producing a note from theMarihal or 
his clerk, that defendant is in cuftody,rwill difeharge it$ 
and until this is done, plaintiff majr notwitliftandittg 
proceed to judgment and execution jfgainft the bail 5 for 
until the bail-piece is difibarged, there is a record fill re * 
mahting in court againft them, 2 Lill. 431 * 

A reddidit fe of the principal, in difeharge of the bath 
is no pica in a writ of error ; for the recognizance is not 
to render thd body, but to pay the debt; adjudged, 
yjac.i.e. 8 . Vide Bail, 

Ucfcthtariuc, A renter; and reiditarium hath been 
ufed for a rental of a manor, or other eftate. Cartular * 
Abbat, daft on, MS, 92. * 

IRcbtrition, (Redditio) A furrendering or reftoring; 
being alio a judicial acknowledgment that the thing in de¬ 
mand belongs to the demandant, and not to the perfon fo 
fur rendering. Stat. 34 id 35 H, 8. c, 24. 

HiBhiittg SMtto* Is fet or (landing rent. Vide Ajft* 
/"• 1 ^ 1 - 
iBcfbcltbcrp, Is a yielding and delivery back of a thing t 
If a perfon has committed a robbery, and ftolen the goods 
of another^ he cannot afterwards purge the offence by any 
re-delivery, l£c, 1 hsft. 69. H, P. C, 72. 

IRebcmffe, Is a regranting of lands demifed or leafed* 
See Demife and Rede mi ft. ' 

IRenemptfOtt, {Redmptio) A ranfom or commutation % 
and by the old Saxon laws, a man convi&cd of a crime 
paid fuch a fine, according to the eftimation of his head, 
fro redemprione fua . 

l&fDftfefftn, \RedJjfeiftna) Is a dtffeifin made by him* 
who once before Was found and adjudged to have diffeifed 
the fame man of his lands or tenements, for which there lies 
a fpecial Writ called a writ of red/Jeifin, Old Nat. Br* 
tori. F.N. B. 188. 

The writ of redijft'tjin lieth where a perfon recovers by 
ajjife of noHsel dijfeifih any lands, &c, and is put in poffefi 
(ion by verditt and judgment, and afterwards is dijfdfd 
of the fame by him by whom he was diffeifed before. 
Statute of Merton, c, 3 New Nat, Br • 417. Alfo this 
writ lies again ft him who committed the redijfeifih , and 
another Who Was not diffeifor, tf he he tenant of the land 3 
and if a man recover by rediffeiiin, and after he is diffeifed 
again by the perfon who made the firft rediffeifin , he lb all 
have a new writ Of rediffeifin 3 and fo one rediffeifin after 
another, every time he is rediffeifed. Ibid. 418, 420. 
And the rediffeifin being found on the (heriff’s imjuifition, 
the patty who did it is to be committed toprifon, and the 
lands re-feifed; and he who rccovereth in redijftifm, (hall 
have double damages, fc, Stat. Weftm. 2. c. 26. The 
punifliment Cor rediffeifin fee in the ftatute 52 H. 3. c. 8. 

If plaintiff be redijfe/fed of parcel of the tenement for¬ 
merly recovered, he (hall have a rediffeifin : And when co¬ 
parceners are diffeifed, and recover in' an ajjife, if after 
they make partition and are feverally diffeifed, they may 
bring feveral writs of rediffeifin. Sec. Co. Lit, 154. 

A recovery in affife of novel diffetfin is againft two diffei* 
fors, and one of them diffeifesnhe plaintiff again, he may 
have a rediffeifin againft him; But where the recovery is 
againft a woman in affife , and (he taketh hufbhnd, and 
both of them diffeife 'the'plaintiff,' lie (hall not KaVe this 
writ; becaufe the hulband is alius, and not the fame firft 
diffeifor. Ibid. And ifina writ of right, idle, the de¬ 
mandant makes hi« prpteftarion to fue in thh nature of affife, 
and after is ^diffeifed; he (Kill not have awiit of rediffeifin, 
the firft recovery not being by writ of ajfift df novel diffeifin. 
See 2 loft.., Com. on Weft. 2. C. 26. * See Poft-Diifeiiin, 

WBMk^W. i% 188. / 

Sec M&tk Com. 3 K. 2. 

A^thofo that buy ftolen cloth, and turn 
it iijfeonjjfetVcdfoui-dr {aftuoh, that it may not be 
known mm; British effy. 3 Infi. 134. 

-{from the Pr, rentrer i. e. rurfus intrare) Is 
the retaking a poflefiion lately hid, as if a 

man a kafo pf lands,, tdc* |J> another, he thereby 

quits riCe pbjSSsftioh-; anff if he covenants with, the leffee, 
that for non-payment of rent at the day, it (hall be 
lawful for h im to re-enter ; this is as much as if he condi- 
g N * tioned 
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tioned to 4 take again the land into his own hands, and to 
recover tHe oofleffion by his own a£l, without afliftance of 
the law. But words in a deed give no re-entry, if a CLause 
of re-entry be not added* Wood’s Inft. 140. 

One may refer ye a rent on condition in a feoffment, 
leafe, £s7. That (f the rent is behind he fhall re-enter* and 
hold the lands tiif, he is fatisfied, or paid the rent in ar- 
rear; and in this 4wfe if the rent is behind, he may re¬ 
enter $ tho’ when the feoffee, &c. pays or tenders on the 
land all the arrears he may enter again. Lift. 327, 1 

Inf. 203. And the feoffor, tfc. hath only an inter eft* not 
the freehold, to take the profits in the nature of a diftrefs: 
Here the profits fhall not go in part of fatibfa&ioii of the 
rent j but it is otticrwife if the feoffor was to hold the 
land till he was paid by the profits thereof. Ibid 

All perfons who would re-enter on their tenants for non¬ 
payment of rent, an to make a demand of the rent; and to 
prevent the re-entry , tenants are to tender their rent, lAc. 

1 Jnft. 201. If there is a leafe for years, rendring rent 
with condition, that if the lefTee affigns his term, the ieffor 
may re-enter; and the lefTee afiigneth, and the lefTor re- 
ceiveth the rent of the affignee, not knowing or hearing of 
the alignment, he may re enter notwithftanding the accept¬ 
ance of the rent. 3 Rep . 63. 1 Cro . 553. 

A feoilment may be made upon condition. That if the 
feoffor pay to ihe feoffee, fctfV. a certain fum of money at 
a day to come, then the feoffor to re-enterT'&i. Litt. 
322' 

Uic-CJLCl^ingc, Is the like fum of money payable by the 
drawer of a bill of exchange which is returned protefted, 
for the exchange of the fum mentioned in the bill back 
again to the place whence it was drawn. Lex Mercat. 
98. 

lftr;Cytcnt, Is a feead extent on lands or tenements, 
on coni]»laint that the former was partially made, &'r. 
Broke 313. 

IftcfiUC, (from the Sax. reaf or rafan) To bereave, 
take,away p or rob. J Leg. II. 1. c. 83. 

IReferenctj In acceptation of Jaw is, where a matter is 
referred by th * court of Chancery to a Mafter , and by the 
courts at law to a Prothonotary or Secondary* to examine 
and report to the court. 2 Ltll. Abr. 432. 

In Chancery, by order of court, irregularities, excep¬ 
tions, matters of account, lAc. are referred to the exami¬ 
nation of a Mafter of that court. In the court of B . R. 
matters concerning the proceedings in a caufe, by either 
of the partie:>, are proper matters of reference under the 
Secondary, and for him in feme ordinary cafes to edm- 
pofc the differences betwixt them ; and in others to make 
his report how the matters ttand, that the court may fettle 
the differences according to their rules and orders. Pafth. 
1630, 

If a matter in difference between plaintiff and defendant 
be referred to the Secondary, and one of the parties will 
not auemi at the time appointed* after notice thereof gi- 
veu, to hear the bufinefs referred ; the othef party may 
proceed in the reference alone, and get the Secondary to 
make his report without hearing of the party not attend¬ 
ing. 2 hill. 342. bee Report* and Black. Com. 3 V. 
4 ^« 

Reference to The King granted to A. and D. 

and their lvirs all theft nuffuages* &c. late in the tenure of 
J. S. fitiu, afc. in tin* city of W. and in the fuburbs 
thereof and out of the city within the jurifdi&ion and 
liberies, th.rcnf belonging to the late priory of, &c» 
which uicftuagc, b\. in the city and fuburbs belonging 
to the late priory, were of the clear yearly value of 40 4 
Rcfolved, that the words (all those meffuages* ($c.) 
make a iiccefiV.y reference by feafon of the word (theft) 
as well to the vill as to the tenure of J. S . fo if the one or 
the other fulls* the general grant is void; for (theft) is 
not fan shed till the fentence be ended. Doddingtan* $ 
jeafw. Sec 18 Pin. Air. 272. 

fiicfcrcnMT, (Referendarius) An officer abroad, of the 
fame nature as Mafters of hquefl were to the King among 
us: The Referendaries being thole who exhibit the petition? 
of the people to the King, and acquaint the judges with 
his command*. And there was fuch an officer in the time 
of the Kiigiuh Saxons here,— Ego Augemundus Rsfurcn- 


darius afprobavi, tftc* And we read of a Refer ttuLtnui 
Anglia. Spelm. 

Of lEUiigiort. See Black. Com. 4 K 

423. 

l&eftmfttfug* A. an attorney bejjng il], takes B. for his 
clerk, and receives 120/. and by articles agrees with the, 
father of B. to return 60 /. of the money if he died within 
a year. A . died within three weeks. The executor of 
A. was decreed to pay back 100 guineas. Per. 466. 

A. was indebted to B. by mortgage in 400 1 . principal 
monies tod died. B. died leaving f. S. executor. On a 
bill in Chancery, for payment of debts of A. out of lands 
charged with the fame, the mafter reported 700/. due on 
the mortgage, and the executor received the wholj: 700/. 
but afterwards it appeared that 353 /. 13 s. iff. had been 
paid to B. the teftacor by A. in his life-time; whereupon 
the truftees and ceftui que truft* an infant, brought a 
bill to be relieved againft this over-payment ; the executor 
(defendant) pleaded all the former proceedings, and alfo 
that he, before any notice of the over-payment, as executor 
of B. had paid away the 700 1 . in the debts of B. The 
Mafter of the Rolls decreed the executor to repay the 
fur plus* and he to be at liberty to fue fuch creditors , as thro w 
miftake he, hud paid* to refund; and this decree was 
affirmed by Lord Chancellor Cowper* who compared it to 
the cafe of a judgment obtained by executor, and after 
reverfed in error, and to that of a decree which is after¬ 
wards reverfed by appeal; tliQ* he faid that in the la ft 
cafe of an appeal if defendant had delayed the appeal, 
and willingly ftood.by whilft the executor paid away the 
money to the teftator’s creditors, it would be otherwise ; 
for this would be drawing the executor into a fnaie. 

1 Wm's Rep. 355. 

A. for 600 1 . purchafes B. f s intereft and poflibility in 
fuch an eftate to him and his heirs; the land is evicted. 
A. is not inti tied to have his 600/. back, bat his bill was 
difmiffcd. Fin. Rep. 288. 

Croff bill was brought for creditors to take their pro¬ 
portionable fharc>, but the debts having been paid to 
and releafes given by them, it was di (miffed. 2 than. R. 
> 73 - 

lScfuf.it, Is where one hath by law a right and power 
of having or doing fomeihingoi advantage to him, and lie 
refufeth it. An execu or may icfufe an exccutorftdp ; but 
the refujal ought to be before the ordinary : if an executor 
be fu/..meneti to accept or rcf'ule the cxecutorlhip, and he 
doth not appear on the fuinmons and prove the will, the 
court may grant adminiftration, b<\ which fliall be good 
in law till fuch executor hath proved the will ; but ho 
man can be compelled to take on him the cxecutorlhip, 
unlefs he hath intermeddled with the eftate. 1 Leon 154. 
Cro. Elite.. 858. Where there are fevcral executor*, and 
they all refufe, none of them ftiall adminiiter aftes wards; 
but if there is a refufal by one* ami the other proves the 
will, the rfufing executor maf admTeller when he will, 
during the life of his co-exccutor. j&;. *3 .'a J, Ihlft 
Abr , 63. There is a difference where there 
executor, and where there are more executors Lhan (She, as 
to rcfuftil of an executorfhip; for if there is but one, and 
in fuch cafe he adminifter * he cannot refufe afterwards; and 
if once he ref aft, he cannot adminifter afterwards : As for 
inftance ; the teftator being pofTeffed of lands, lAc. for a 
term of years, devifed the fame to the Chief Ju (lice Cat line* 
and made him executor, and died ; afterwards the execu¬ 
tor wrote a letteg to the judge of the prerogative fcourt, in¬ 
timating that he could not attend the executor#} ip, and 
defiring him to grant adminiftration to the next of kin to 
Ae dcceafed, which was done accordingly ; and afterjW* 
the executor entered on the lands, and granted the terlji so 
another; but it was adjudged void, becaufe the Ictu r 
which he wrote was a fu'fficicnt refufah* and he may not 
once refufe* and afterwards take upon him the executor- 
fhip. Moor 272. 

An executor, after a caveat entered sfgainft the will, 
took the ufual oath of an executor, and afterwards refufal 
to prove the will; and it was held, that having taken the 
oath of executor, the court could ndt admit him to refufe 
afterwards, but ought to 
4 


grant probate to him notwith* 
Handing 
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tending the caveat, on another's contesting for the ad- 
miniftration, fcfc. i Vent* 335. 

There is a refufal of a clerk prefented to a church, 
for illiteraturc, c >c+ And if a biihop once refutes a clerk 
for infuflleiency, Jie cannot accept pr him afterwards, if a 
new clerk is prefented* 5 Rep, 56. 1 Cro. 27. 

In trover, a demand of the goods and rtfyfid to deliver 
them, must be proved, 10 56, 1 Dm. 

Abr. 20. # 

IBefutanttd; A discharge; or renouncing of all future 
claim .—Vijis libris, inftrumentis, regiftris, refutation! bus, 
aliijque evident its, &c. Thorn, anno 1389. 

l&egalc Cpfftopojum, The temporal rights and pri¬ 
vileges of a biihop. Mmdatum eft Roberto de B ■ quod fa * 
eiat habere Epiftopo Norwicenii tot urn Regale quod ad Epift 
\opatum fuum pertinet. Brady's Append, to tile Hillary of 
England, pag. 108. 

l&egateOj The King's fervants or officers. Wolfing - 
ham, anno 1291. 

lB2g.1l Jfxfl)e0, (mentioned in 1 Elite, cap, 5.) Are 
whales anti fturgeons , fume add porpujfes . 

The King by his prerogative ought to have - every 
whale caft on Jhore, or wrecked, in all places within this 
realm, (unleis granted to fubjedh by fpecial words) as a 
royalftp. The King himtelflhall have the head and body 
to make oil and other things, and the Queen, the tail, 10 
make whalebones for her royal veftments, Pat, Ed, 1. 
tn, 25. Dorfo, bee Trafi. de erttro Regina:, p, 127. 

tacgalta, (dicuntur jura omnia adftjeum fpc&antia, faith 
Spelman ) The royal rights of a King, which the Civilians 
reckon to be fix. 

1. Power of judicature. 

2. Power of life and death. 

3. Power of war and peace. 

4. Maftcrlcfs goods, as waifs; eftrays; £sV« 

5. Affeflinents. And 

6. Minting of money. See Royalties, 

Alfo the crown, feepter with the crofs; feepter With, the 
dove, St., Edward*b llaff, four'teveral fwords, the globe, 
the orb with the crofs, and other fuch like things ufed at 
the coronation of our Kings, are called regalia. Sec the 
relation of the coronation of King Charles the Second in 
Baker*s Chronicle, 

Regalia is fometimes taken for the dignity and preroga¬ 
tive of the King. Regalia is alfo taken for thofe rights 
fcnd privileges which the church enjoys by the grants and 
other coocclfions of Kings And fometimes lor the pa¬ 
trimony of the church ; as regalia Sanlti Petri, ffc. It 
fignifies alfo thofe lands anu hereditaments width have 
been given by Kings to the church, viz, Cepitnus in 
manum noftrem bar am am & regalia qua arehtepifeopus 
Elorsim de nobis tenet, Pryn. lib. Angk 2 tom. p. 431. 
Thefe, whililin the ptSteffion of the church, were fubjett 
to the fame trances as all other temporal inheritances ; 
and .alter the death of the biihop they of right re- 
to the King, until he inverted another with them; 
which in the reign of William the Conqueror, and foxne of 
his immediate fucceffors, was often negte&ed or delayed $ 
and as often the bifhops complained thereof. This ap¬ 
pears in Ordericus Vitalis, lib . 10. and other writers in 
thofe days. Neubrigerfts, lib, 3. cap. 26. tells us, they 
complained againil henry 2. for that Epifcopatus vuantes 
if pr&venientia pereiperet eommoda , diu vacate vohiit , if 
ecclefiafticis pQtiuS ufibus applicanda in ftpeum rede git. So in 
Malmsbuy, lib, li de (deft, PontifUnim, pag, 285. See 
. Black, Com, I V, 241. 9 

» Mff&ffft focete, Is to do homage or fealty, when he is 

inverted with the regalia, viz. Regalia pro pore ifihst tern- 
ports fattens principi 7 Calend, Qfiobrit Cantuari* ajfcdit. 
Malmlbury, de gift is Pontificum, pag . 219. de Anfclmo. 

I&egavb, (regarium and reward urn, Fr. regard, i, e. aft 
* ptftns, rtfie&us) Signified generally any care or diligent 
refpedi yet it hath alte a fpecial acceptation, wherein it 
is only ufed in matters of the foreft ; and there two ways, 
one for the office pf tegarder, the other for the compafs 
of the ground belonging to cfr*t office. Crom. Jur . 175, 
199. Touching the fottaerffttMamwoed, part i. 194, 
. If 198. • And kafcching thefecond fignjhcation, the com* 
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pafs of the regarded charge is the whpreforcfl, that is; 
all the ground which is parcel ofjhE foreft.; for thefe 
may be woods within the limits m the foreft, that are 
no parcel thereof, and thofe ari without the regard. 
Man-wood, part Z, c, 7. num, 4. \nm 20 Car. t, c, 3. 
As to the court ef regard, tee tit. foreft, and Black. Corn, 

3 * 72 * * 

lftegdVBSTIt| (Fr. feeing, marking; vigilant) As a vil¬ 
lain regardant was called regardant to the manor, betiufe 
he had the charge to do all baft JerVtces within the fame, 
and to fee the fame freed of ali things that might annoy it. 
Co. Lit. 120. This word is only applied to a villein or 
nief, yet in old books it was fometimes attributed to fer- 
vices, Ibid. See Black. Com . 2 V . 93. 

IRegirtner, regardatcr,(Fx. regard ear, fell at or) Is the 
officer of the King's foreft, who. is fworn to make the 
regard of it, and has been ufed in ancient time; and to 
view and enquire of all offences of the foreft as well of 
vert as of venifon ; and of concealment of anVioffences or 
defaults of the forefters, andfll other officers of the King's 
foreft, relating to the execution of their offices, ffc. 
Cromp . Jurifd. 153. Manhood. 

This officer was ordained in the beginning of the reign 
of Hen, % . And the regarders of the foreft mull make their 
, regard, before any general feffions of the foreft, cr juft ice 
feat can'1>e holden ; when the recorder is to go thro’ this 
foreft, and every bailiwick, to tee and inquire* of the 
treipaifcs therein ; ad videndum , ad inquirendum, rd imbre- 
viandum , ad certifirandum, tf c, Mat\w. part 1. png. 194. 
A regarder may be made cither by the King’s letters pa¬ 
tent; or by anyofthejullices of the foi eft, at the general 
eyre, or fuch times as the regard is to be made, Ifc. 
Manw, Sec Foreft. 

IBcgC fnc on fill to Is a writ iffbed from the King to the 
judges not to proceed in a caufe Which may piejudice the 
King, until he is advifed. 

James I. granted the offer of fttperfedras in C. B. to one 
Mitrhel, and thereupon Brownhw, chief prothonotary, 
brought an aftije again!! him; and defendant Mitchii ob¬ 
tained the King's writ to the judges, lecitin,-. the grant of 
this office, commanding them not to proceed rege incon- 
fulto: And it was argued againft the \vjit, that the court 
might proceed, becailfe the writ doth mi mention that the 
King bud a title to the thing in demand, ncr any prejudice 
which might happen to the Km. if they llit.uld proceed : 
The caufe v/ils compiomifed. Moor 844. 

I A rege inconfulto may be awatdtd, m*i only for the party 
to the pica, but on fuggclfion of a lirangcr, on caufe 
ffiewn that tnc King may be prejudiced by the proceeding, 
Ifc, Junk. Cent. 97. 

IfttgiO i'Jtenfu, A writ Whereby the King gives hii 
royi! aflent to the election of a biihop. Reg. Orig. 294. 

IBcg&crj (reg ft ranks) An officer who writes and keeps 
a regiftry. 

RegfterU the name of a book, wherein arc enter'd moft 
6f the forms of writs original <:nd judicial, ufed at Com¬ 
mon law, called the Regifter of Writs: Sir Edward Coke 
affirm?, that this Regifter is one of the meft undent books 
of the Common law. Co Lite . 159, 

The learned Blackftme /ays, it is “ rhe ntoft atuient 
“ and highly venerable collection of legal fbrUis, upon 
“ which Fitzberbert*s Natura Brevium is a comment, and 
“ and in which every man who is injured will be furc to 
“ find a method of relief, exactly adapted to his own cate, 
“ deferibed in the compafsof a few line?, and yet whh- 
“ out the biniffion of any material: circumftance, '' Com. 
3 V . 183. 

JBcQltttr of tlJC Cftutf j), (rtgifttum ccclfta- pa- 

rochicdis ) Is that wherein baptifm, Marriage * 3 ar.d buna/s 
are rtgiftrtd it? each parilh every year; which wns inili- 
tuttd by Lord Cromwell, anttd 33 Hen. 8. while he was 
vielr genera) to that King. i 

, 1th qffyforyb rtgifters are tobefubfci ibed by the mitiifter 
and uhe^ch^rdtfna i and the names of the perfons lhal! 
be trauftnitted yearly to. the birtiop, ffc* . 

(rcgiftrttm, from the old Fr. gifter, i. e. its 
leSp fipoktre) Is properly the fame with tepofttcry, and the 
office bofcks, and rolls wherein the proceedings of the 
Chancery, or any fpiriiual court, are recorded, tSV, are 
called by this name. 4 " 

* IRegiClrB 
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cumbrances it el <*reat femrity ef iUIetla furchafe 
lands and mortgage l and feme laws tave b «" u 
requiring the fame. J By the z Ann. '• 4 ' A !W“ 
to be kept of all d*e|s and conveyances aftc^ing aftds 
executed in. the Wefthiding-of lorljhsre; andapubhek 
office creeled for tbat^urpofe } and tne regsfttra to be 
chofen by freeholders having l ool. fir annum, Ac. TKe 
6 Ann. I. 35. ordains, that a memorial in&rcgijly of all 
, rnnvevanccs. wills# 6 V. which affcft any lands or 
tenements, (hall be made in the Baft-Riding of the county 
Ol York ; and the regifer is to be fwornbythejullices m 
quarter-feflions, and mi? Uqf of bt, book fgned by two 
iujlices. By 7 An*, c. zo. A memorial and rigff j' 
ro bo made of all deeds and conveyances, and of all wills 
whereby lands are affixed, (Ac. m the county of 
in the Hkc manner as in the Weft and Baft Hidings of 7 ork- 
Ihire And by thefe ftatutes, deeds, conveyances and 
\vills, (hall be void againft fiibfojWM pnrehafers or mort- 
™ unlcfs retired before the conveyances under which 
§ir claim: Alio no judgn.Ht, llatuce, or reeogmaance, 

H ull bind any lands in thole counties, But/™* the umea 
'.rial thereof fall be entered at the regifter s office; 
but the adis do nut extend to copyhold eftates, leafes at a 
rack-rent, or to any leafes, not exceeding at years, 
where the ffjejfm gees x with »« 

bers in the inns of court. By the i Gee. .. c. 6. A reg f 
in lhall lie of all deeds made in the North Riding of th. 
county of York: The deeds and conveyances regiftred to 
be in parchment, under the hand and Jeal effeme ef the 
.ranters, or grantees, &c. vtt.ftti by t-we -wstnejfes, wno 
fhall on oath prove the figning and iealing of the memo- 
rid and execution of the deeds. Memorials of wills muft 
be retifiered within fix months after the death of the tef- 
tator; the Regifter negledting his duty, or guilty of frau¬ 
dulent pradticcs, ll.all forfeit his onicc, and pay treble da¬ 
mages ; and perfons counterfeiting any memorial, be. be 
liable to the common penalties °1 forgery- _ 

An annuity was granted out of lands lying in Middlefex} 

A B who had notice of the grant, purchases the lands j the 
grafie^allhave the annuity againft^ B. tho’ the grant 
If tho annuity was not regiltered, lor the ftatutc was in¬ 
tended te rime notice ef incumbrances te purchafers, that they 
Zht not be defrauded ; but if a man kneyss of an incum¬ 
brance, and will notwithllanding purchalc, he is bound, 
thd* the incumbrance was not regiltered. 1 Strange 

664. 

m 

apnted C a P “Regifte 7 Vr‘M/^ TnltcadToAhe chief 

C KcBiarp^Of'llilpitto' KBttatca. Papills are to-regifter 
their eftates, or on default forfeit them. 1 Geo. 1. c.p. 
And all perfons refufing to take the oaths, are obliged to 
regifter their eftates as papifts, (Ac. 9 Geo. 1. c. *4. 

S ° 1 &caiue ©tofeffo?, A reader of leQures in the univerft- 
founded by the King: King Hen. 8. was the founder 
of five lcfturcs in each univerfity of Oxford mi Cambridge, 
viz. of Divinity, Grtek, Hebhvs, Asrau and, the 
readers of which are called in the uwverfity ftatutes regtt 

^Ififsiii ^opuli. A name given to the people of Surrey 
and Suffix, and on the fea coafts of HamQ/hire. Blount. 

|Reanuin®ctltOaftf«MB» In fom? countries formerly, 
the clergy held there was a double fupreme power, aT two 
kingdoms in every kingdom; the one a regnum uetyiafi* 
cum, abiblurc and independent of any but the Pope* ovOf 
ccclefiafticai men and caufcs, exempt from the^cular ma- , 
e-iftrate • the either a regnum yfra/er^jofthe K.*ng or civil j 
Iwftiftrate. which, hadfubordinatipn audlu^e^tm to/th* - . 

eccfefiafticsl kjngdom^ But thefc uferp»^ions 

dities were exttKBlnated Sera h Y 8 r .* «««' «<'/*. 1 

satins; sawsr®! 


tdir or market to ne 

in the fame /arty murker, pr pkfl*; or in/ime otbWw'Mt' 
four miles thereof*' Stat* 5 & 6 Ed., 6, cap« 14* f’ 1.3 Ett^y * 

Regretting M kind of MfthV which*' viduali 
made dewrf ^oreyery Cclter wftl gain fomahing, whidh’ 
muft of cbnl^nenee enhance the^ price. 3 lnft„ ijc. 
And in antienl dime* both th Z,in£r<$er and regrator Wfcfe 
comprehendeditmder the w o^.foref all^ Ibid* Regf^ 
tors are pnhifttabic. by loft ana tgrijitare of goods, and 
imprifonrnenc* in pio^ortion to thc Hr^ fecond, or third' 
oftence, Uc* Vide i'onjluller, anu Black* Com . 4 

158. /V 

iKfgttlatfll, {regulars) Are fuch as profels to live on-* 
der feme certain rule ; fucli as monks or camn regulars , 
who ought alway s to be under fame rule of obedience. 

IRegUlun, £jubtegulttS, Are words often mentioned 
in the councils of the Englijb Saxons: TJws'firft'fignifie® 
comes, the other viaHomes, But in many places they flo- 
nify the iajmc dignitary ; as in the old book in the archives 
of Worceftcr cathedral. Ccnvcil. See Subregulus. 

IftcijiTbcrt fa:i?.S frififnam, iguando vurumes lileravit 
ft'ijinatti de mnjorc pare c, quatn dc beret ) Is a writ judicial ; 
of which there is another of die fume name ujid natuie. 1 
Reg, 'j 11 die. 13, 51, 54, 

iRebabiiitatton, ( rehabilitate ) A rdipring to former 
ability ; and is one of thofe exactions claimed by the Pope 
heretofore in England, by his bull or brief, for re-enabling 
a fpiritu.il ncrlon to cxcrcifc h s fumilion who had been 
difabled. St at. 25 tien.’S. c, 21. 

(Sax. rejian, i. e: fpoliarc) Iu our old laws fig- 
nilies robbery. Cowell. 

IRejofitbcr, (rejuneiio) Is where defendant in any ac¬ 
tion makes anfwer to plaintiff^ rejicuthu: It is an ex¬ 
ception or anfwer thereto, and it ought to be a fufUient 
anfwer to the replication , and follow and infurce the matter 
of the bar pleaded, z Lill. Abr, 433. 

Defendant is not to rejoin on luch words as are not 
contained in the declaration, or replication: and if de¬ 
fendant do in his rejoinder depart from his plea pjuaded in 
bar, the rejoinder is hot good, becaufe this is uncertain, 
and to fay and unfay, which the law doth not allow, 
Mich. 22 Car , B.R% 

It is obferved that in many cafes, if plaintiff in his re¬ 
plication alledges any new matter, defendant, mnv there 
make a new anfwer in the rejoinder j tho* if defendant 
■ pleads a general plea, he lhall not commonly make that 
[ good afterwards, by a particular thing in his rejoinder* 

5 Hen. 7. 19. Roym. zz . 

Where a replication is pleaded, which is iftuablc, the 
clerk of the papers when he makes up the paper-book* 
doth of courfe make up the rejoinder, aud joins the iffue 
in it; and if the Rejoinder be jifluable, he hath the 
making up of the Surrejoinder to it, nnx MlF ^ ue there* 
upon. 2 Lill . 433. See Departure , and lilac A. Com * 

3 V. 310. 

Ifteiatfon, ( relatio) Is where, in confederation pffato* 
two different times or other things are accounted^ one 5 
and by fome s£t r done, the thing lubfequent is faid to-take 
effeft by relation from the time preceding: As^if one der 
liver a writing to another, to be delivered to 4 third pee- 
fOH* &6 the deed of him who made it, when*fuch third per- 
fbn hath paid a fum of money j now when the mopey i« 

d p and the writing delivered, this lhall be takcu as the 
of him who made and delivered, it, at the time of its 
firft delivery, to which it has relation \ ant} fp things ror 
Idtjng to a time long before , Jhall be as if they *we?f dftte at 
that time. Terms de Ley. Shep. Epit* 8 yy r . -j « 
This device is moft commonly to help^ in:)a»fv and 
‘iriake a thing 1 take efleft i and relate' to vthe fame 
thingi the fame intent, and Wtw^ea tM. ^i^jparties 
only j fnd it ftiall never do a. wrong, or, Uy a chixgi-pppo 
d p^fon that is no party* 1 
■pfoStf: i«8*' \ , - j 

»'• the execution ols a.; lawag 3*,- done, ’hath 

rdmibn to the thitig.executttry*ia(fid hU bur^e 
bPttWS, altlio* performed at fo«fcai * Rep. 

199. A judgment had in full term (hall w 






R E L 


R E L 


day of the term, which h the BJ/iilk day) hat this 
rfunderftood of a iudgmentgiven after appearance ; 
.Aj be on default* then the quart* dies pefi is the 
CrKCar . 73. x 33* Judgment fhall have 



f thteij-e 

mm. 3 balk. si2. A verdift was given in a eaufe for 
pl*intiff, and there wav a motion in aired of judgment 
within four days; the court took time toadvife* and in 
four days afterwaids plaintiff died; It was adjudged, chat 
the favour of the court (hall not prejudice the party, for 
the judgment ought to have been given after the firfi font 
day*? and tho’ it is given after the death of the party, it 
(hall have relation to the time when it ought to have been 
given* 1 Leon. 187. 

Rule was had for judgment, and two days^after plain* 
tiff died; yet the judgment was entered, becaufe it (hall 
have relation to the day, when the rule was given, which 
was when the plaintiff was alive. Popb. 132* Judgment 
again It an heir on the obligation of his anceflor, (hall have 
relation to the time of the writ firft purchafed § and from 
that time it will avoid all alienations made by the heir. 
3 Cro. 102. And if one be bail for defendant, and 
before judgment he lcafes his lands; they (hall be liable 
to the bail, and judgment by relation* Popb* 112, 
132. 

Defendant in a fuit after the tefte of the fieri facias , but 
Wore the (heriff had executed it, fold the goods, and 
delivered them to the buyer; and it was relolved, that 
the (heriff might take them in execution in the hands of 
the buyer; for when fuch execution is made, it (hall 
have relation to the tefte of the Ft. Fa. 1 Leon. 304. 

Sale of goods of a bankrupt, by commidioners, (hall 
have relation to the firft aft of bankruptcy ; and be good, 
notwithftanding the bankrupt fells diem afterwards., 1 
Jac. 1. r. 15. Wood's Infi, 311. And if a man buys 
cattle in a market which are Aden, and fclleth diem out 
of the market, tho* the cattle are afterwards brought 
into the market, and the fecond bargain confirmed, and 
tnonrv paid, fcfr, this bargain will not be good; for it 
(hall have relation to the beginning, which was unlawful. 
Dyer 99. 

Fines being but common affurances, (hall be guided by 
the indentures precedent; and the execution thereof have 
relation to the original aft. z Cro . 110. A bargain and 
fale was made to A. B. and before it was in rolled, the 
fame bargainor levied a fine to the bargainee, and after¬ 
wards and within the fix months the Iced was inrolled, 
adjudged that the bargainee was in by the fine, and not by 
the deed inrolled, becaufe tho' the internment (hall have 
relation to the delivery of the deed, that is only to pro- 
teft the lands from all incumbrances to be made by the 
bargainor to others afysr the deed, and before the inroll- 
ment, but not to deueft any lawful eftate made by him 
before. 4 ktf.fo. After an indenture of baigain and 
fale is inrolled, according to the ftatute, it relates to the 
delivery ; nothing paifes till inrollment, but then k re* 
lates. ,3 Nelf. Mr. 68. 

One made a leafe for years, rendering rent nt certain 
(tails, he in reverfion bargained and fold the land to a 
{hunger* who gave notice to the leffee ; and. the, day of 
^hyment coming, he paid the rent to the bamtnor* 
and then the deed was inrolled : It was held, tbit the 
bargainee ihould not have this rent by relation* Hugh*# 
Abr. 1644. * 

If an infant or femmeovert difagree to a feoffment to 
(hem made, when they are of age, or difeovert; ktihall 
■ relate as to this purpofe, to difchsrge them of damages 
•from the time* 3 Hep* 29, Ce m Lift. 310* But ge¬ 
nerally in cafes at Common law, there.; it ao rdWsm; 
as between the feofimeat of lands and livery and fetfin 1 
Or betweenthe grunt of a reverfion and the attornment, 
which it only the eJfcut of the particniji? tenant, and 
(hall not relate to the grant. Ibid. Tho* if onedif* 
trains for rent as bailiff, when in troth he is not; if 
Be In whole name he w the diffrefs "will afterwards 
affent to it, he mall at* fa ijbe affirat 

(hall have nlattim to the tfiie. of the diftfofe taken* 

' teen* 196. " t 




Letters of admmiftrttion relate to the djT*th of did id- 
tseftatc, and not to the time when thyv^were granted* 
Style 341. And when the wife ie indexed of lands by the 
heir, (he (hall be in immediately from she husband by ri* 
lotion. 36 H. 6. 7,* j 

It is a rule in pleadings, grants, f& c > Ad preximut* 
antecedent fiat rebate \ but that roil has an exception* ' 
(wfet.) nifi impsdiat fmmia: And it hath been held, 
that (his rule hath many reftriftiens, 2. e. Fiat relation 
fo as there is no abfurdky or incongruity $ therefore it is 
tAmyefecmdnmfubje&nm materiam . Hard, 77. 3 Soli* 
199. 

A period granted /Warn illam portionem deeimarum in Bi 
with all other his tithes in A; then or late in occupation of 
J* C. here the words in occupations of J. C. have relation 
to the whole fentencc, and not only to the precedent 
words, with all other his tithes, becaufe the pronoun illam 
relates as well to the tenure of the tithes, as to the place 
where they arife. 4 Rep. 34. 

In debt upon bond conditioned that if J. M. died be* 
fort Midfummtr day, without *iffue male of her body then 
living, that in fuch cafe the bond ihould be void ; De* 
fendant pleaded that before Midfummer day, foe did die 
•without tjfue male then living; and the queftion was, 
whether theafiverb then (hould relate to Midfummtr day, 
or to the '^eath of 7* M. And it was agreed, that it 
might relate to either 1 but becaufe it happened in faft 
that (he had a fon living at her death, which fon died 
before Midfummer day, therefore the words then living' 
(hall relate to that day, and not her death; becaufe 
it is moft beneficial to the obligor, that it (hould be fo* 
Dyer 17* 3 Ntlf. Abr. 65. 

*Tis a general rule, that relation (hall net do wrong to 
ft rangers. Per Ftntris , J. 2 Pent* 200. Trin. 2 W.IA 
M. C. B. in the cafe of Tbompfon v. heath. See 18 Fin . 
Abr. 285—294. 

As to private relations, fee Black, Com • 1 F. 422s Pub*- 
lid Bights, ib . 146. And as to relative rights and duties* 
fee/d. l V. 123, 146, 

mmh (bat.) A rehearier, or teller ; alfo applied to 
an informer* St at* 9 Am r. c. 20. See 2>uo Warranto. 
And Black . Com. 3 V. 264, 427. 4 V. 304, . 

MUltafc, (Relaxation) Is an inftrument whereby eftates, 
or other things, are extinguUhed, transferred, abridged, 
or enlarged. Weft* Symbol, part 1* lib. t.fe£l. 509, 

* 1. Of releafes, generally. 

2. Of tbs •words tend ceremony required in a releafe $ akd 
ben#fa# a covenant, agreement , or a difpofition by will, map 
operate as a rtleqfe. 

3. What foatl be ttkafed, by a releafe of all claims 
and Demands. 

4. Wbatfoall be rtleafed, by a releafe of all actions 
and suits. 

5. How far a fejfihility, or contingent intetefi* may be re» 
lesjfid • 

X. Of releafes* generally. 

There is a releafe in faB, and a releafe in km* Per* 
kin’s Grants 71. A releafe in faB, is that which the 
very words exprefsly declare. A releafe in law* is that 
which doth acquit by way of confequence or intendment 
of law; an example whereof you have in Perkins* ubifupra • 
How thefe are available and how not, fa Littleton at 
large, fib. 3. e. 8. Cornell. ; / * 

A reiehfc is the giving or difeharging of a right of ac¬ 
tion which a man hath or may claim igiani another, or 
that which is his i ork k the conveyance of a man’s in* 
tereft or right wMchhehath lo a>tSung, to another who 
hath rtmifon tfcexcof, or feme tfam therein. 4 New* 
Abr* 20m 

RdeMhsafU diftiogt id Into exprefi releafes fn deed* 
fa dpSmfa of law 1 and are made of 
^ ** d chattels* or ofaftione 

* nit .perwmd-and xnixt*, Ce.Litt. ada. a. 

to thenatuee of the cafe, and 
.dMS wlmmlis is intended ; fo that if 
%mm lands, or difpoffefftd of goods, and 

eftfoot# he may notwithftanding enter into his 
lands* or retake his goods, the right and property being 

9 O , ftia 


*' 



..V 


R E L 


Ail] in hiirf,*&ho’ he ha* devefted himfeif of his remedy. 
Hob. 163. 4^.63. 

$0 where a mate* lias divers means to cbmC to his nght, 
be may releafe one, hidyet take advantage fifth* ether ; but 
if a man has not my means to come to his right but by 
way of adtton, thefe by a releafe of all a&ions, his right 
by judgment of law Vgonc, becaufe by hit own a& he has 
barred himfeif of all means to come at it. 8 Co. 152. 
Co. Lett. 286. 

Hetetofore releafes were conftrucd with much nicety 
and great ftri&nefs, and being confidbred as the deed or 
grant of the party, were according to the rule of law 
taken ftrongeft againft the rcleafor; they now receive 
iuch interpretation as thefc grant* and agreements do, 
and are favoured by the judges as tending to repofc and 
quietnefs. Dyer 56, Pkwd. 289. tied. 15. 8 Co. 

148. . 

Hence it hath been eftabliihed as a general rule m the 
coniiruftion of releafes, that where there are general words 
onfy in a releafe, they Jball be taken moft ftrongly againft the 
rslmfor \ but where there is a particular recital in a deed, 
and then general word9 follow, the general words Jball he 
qualified by the fecial words . I Mod. 99. 1 Ld. Rayas, 
235. 

2. Of the words and ceremony required tn a releafe \ 
and how for a covenant, agreement, or a difpofition by will 
hay operate as a releafe. 

Littleton tells us, that the proper words of a releafe are 
remiftjfe, rtlaxajfs IS quietum clamaffe, which have all the 
fame fignification. Lord Coke adds, Renunciare , acquit- 
tare $ and fays, that there are other words which will 
Amount to a releafe; as if the lefTor grants to the leflce 
for life, that he (hall be difcharged of the rent; this 
is a good releafe. Citt. f, 445. Co, Lift, 264. Plow. 
140. 

So a pardon by a£t of parliament of all debts and judg¬ 
ments amounts to a releafe of the debt, the word pardon 
including a releafe. 1 Sid. 261. 

An exprefs releafe muft regularly be in writing and bp 
deed , according to the common rule, eodem modo odtur, 
eodem modo dijohitur ; fo that a duty arifing by record 
muft be difeharged by matter of as high a nature ; fo of 
a bond of other deed. Co. Litt. 264. b. 1 Roll. Rep. 43. 
z Leon. 76, 213. 2 Roll. Abr. 408. 2 Sand. 48. Moor 

J73. pi. 787. 

But a promife by words may before breach be difehar¬ 
ged or releafed. 1 Sid. 177. 2 Sid. 78. Cro. Jac. 

483, 620. Vide Cro. Car. 383. 1 Mod. 262 . 2 Mod. 

259. 1 Sid. 293. 

A releafe of a rightin chattels cannot be without deed, 
x Leon. 283. 

A covenant perpetual, as that the covenantor will ndt 
fuc without limitation, of time, is a defeasance or abfolute 
releafe; and this conftru&ion has been made to avoid 
circuity of a&ion ; for if in fuch cafe the party fliould 
contrary to his covenant fue. the other party would re¬ 
cover precifely the feme damages which he fuftained by 
the other's fuing; but if the f cbvenant be, that he will 
not fue till fuch a ttme , this does not amount to a releafe, 
nor is it pleadable in bar as fuch, but the party hath 
xemedy only on his covenant. Moor 23. //. 80, 81 I. 
l.JtoiL Abr. 939. Bridg. II8. 2 Bulf 9J, 290. ti&rd. 
113. 3^.41. 2 Salk. 573, 5. Carth.% lo. I Ld; 
Rssym. 419, 691. See Cro. Rliz. 352. 1 And. 307. I 

RelL Abr . 939. Carth. 63. Salk. 373. I Show. 4 6. 

If two are jointly and feVcrally bound in an obliga¬ 
tion, and the obligee by deed covenants and agrees hot 
to fue one of diem ,; this i$ no releafe, and he may not- 
, withftanding fue the other. Cro. Car . 551. March 9J. 
zSaik. 575. 

Bat if two are jointly and fcverally bound, a releafe to 
one dift barges the fithih X Ld. Raym. 420: See 2 Pent. 
217. I Ld.tfqjwv^** 1 £***• l 5 2 * 

It fame agreed* thAta^ttl* tho' fealed and delivered, 
cannot amount to a releafe, teeaufe it is ambulatory and re - 
vohable during the isftatfids ilfe 5 and by reafon of the e *~4 
neuter's content requite to every difpofition of a pcrfonal 
thing by will, and the injury that might accrue to the 
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teftator’s creditors, were a will allowed to operafe^ - u • 
leafe. Stil. 2 86. 1 Pent . 39. . dgoU 

Therefore where in debt on an obligation, 
prefentative of a teftator, defendant pleaded ^nat thfe tef- 
tator by his lai will in writing rdleafed ^defendant; 
this was adjudged ill, and that no advantage c&uld be 
taken by plea, 1 421. f 1 

But it hath been held in equity, that tho' a will cannot 
enure a* a releafe, yet provided "it were expreiTed* to be 
the intention of the teftator that the debt fhould be dif¬ 
eharged, the will vtould operate accordingly; and that 
in fuch cafe it would be plainly fen abfolute difeharge of 
the debt tho’ the teftator had furvived the legatee.' 1 
Peer Will. 85. 2 Pern. fii. 

$0 in another cafe it was held, that a releafe by nfiSll 
can only operate as a legacy , and muft be aflets to pay the 
teftator's debts ; and if a debt ib releafed by will be af¬ 
terwards received by the teftator himfeif in his life-time, 
the legacy is extindfc, and fuch releafe by will intimates 
00 more than that the executors fhould not after the 
teftator’s death trouble or moleft the debtor. 2 Peer 
bPill. 332. 

If a debt is mentioned to be devifed to the debtor with¬ 
out words of releafe or difeharge of the debt, and the 
debtor die before the teftator ; this will be a lapjed legacy, 
and the debt will fubfife. 2 Pern. 522. admitted* 

3. What Jball be releafed, by a releafe of ml claims 
and demands. 

Littleton fays, that a releafe of all demands is the left 
releafe to him to whom it is made; and Coie fays, that 
the word demand is the largeft word in law except claim ; 
ahd that a reteaft of demands, diftharges all forts of aStions. 
rights and tides, conditions before or after breach, executions, 
appeals, rents tf all kinds, covenants* annuities, contrails, 
recognizances , Jlatutts, Hmmons , &V. Litt, fedL 508. 
Co. Litt. 29*. 

But notwithftanding the large import of the word de->. 
mands, yet there are feveral inftances (which vide infra) 
where the generality of the words hath been retrained to 
the particular occafion for which the releafe was made. 

By a releafe of all demands, all adlions real, perfonal 
and mixed, and all a&ions of appeal, are cxdndt. Litt. 
fed. 509, 8 Co. 154. 

So a releafe of all demands extends to inheritances, and 
takes away rights of entry, fcizures, ISc. Co. Litt. 291. 
But if the King releafeth all demands, yet as to him the 
inheritance fhall hot be included. Bro. Prerogative, pi. 
62. Bridg. 124. 

By a releafe of all demands made to the tenant of the 
hmd, a common of pafture lhall be extintt. Co. Lut. 
291. 

A releafe of all demands will bat a demand of a relief, 
becaufe the relief ib by rcafon of tht fcigniqry to which it 
belongs. Cro. far. 170. 

If A. being poflefled of goods lofes them, and they 
come to the hands of B. who being in pofiefhon, AT. 
by deed releafes to B . all addons and demands per¬ 
fonal which at anytime before habuit yd habere } utuit 
againft B . for any caufe, matter or thing what foe vet; 
tms (hall bar A. of the property of the goods, fo that B* 
his the abfolute right in him by this releafe. 2 Roll. 
Abr. 407. 

By a releafe 6fall^demands, all mannerofexecutions are 
‘gone, for the recoverer cannot fue out a fori facias, 'capias 
Sr ekgii, without a demand. ’Litt. fe&. co8, 2 Roll. 
AbrA by. 

’ By a releafe of alt demands to the fconufor of 2 fta tute^ 

1 mmtMum before'the day of payment, the conufee (tmll 
behaved °f hi* aft ion, becaufe the duty is always in 4 e ~ 

' mandij yet if he r'efeafes aU his right in thb land, it jt 
no bar. Col Litt. tat: > Brldgm. ii^. ‘ 

So a hond coudidbncd to pay money it a day ft co!he t 
ii a d^ht aw duty prtfently, and may be difeharghd by a 
releafe of afl actions dnd demands before the day 

'triya*. ;| 00 .' / ' _ " ‘ 

'■ %vit 1n + an action of debt for hbti-pcrforman<y of ah 
award made for phyment of rnot/ey a, day to'cofee ^ 
thejne is no prefent debt, nor any duty before the tff of 

paynicnt 
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come, therefore it cannot he dififo 
a relcafe of all adions and Aetna 


l Wore 
Teh* 

ac. 300. 

devils a legacy of 20 /. to J. S, at the 
age b6&i, tho’ the legatee# after he attains the age of 21, 
and befomthe day of payment, may releafe it, yet by the 
word dmak$fj% is not releafed# but foeremuftbefpccial 
words for the ptirpofe, to Go* 51. .. 

A rcleafe of all demands doe? not difeharge covenant 
not broken at the time % bat h rcleafe of fity covenants 
will rcleafe the covenant* Cr*. Jar, 173J 2 Roll, 
Abr. 407, Noy 123. For the difference when broken or 
not, fm Dyer up Litt. Rep, 86. 3 Leon* 69. 5 Co, 
yi # #«**$ cafe. ioC®. 51, Co, Lift, 292. 8 Co. 153. 
j And, 8, 64. 

If a leffee for life grants over his eftate by indenture re- 
ferving rent daring the continuance of the eftate# and af¬ 
terwards releafes to the affignee all demands ; this ihall 

difeharge the rent, for he had the freehold of the rent iiL 
* - * " - ** «■ - 
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him a t the time. 2 Roll, Mu 408. Cro, Jac.^B* 
Bridgm, 123. 2 Roll, Rep, 20. Pvpb. 13d. 

So if leilee for years grants over by indenture all his 
eftate, referving a rent during the term, and afterwards 
releafes to the afiignee aU demands ; this (hall rcleafe the 
rent, for tho* he cannot have an adiun to demand all 
the eftate, yet this is an eftate in him of the rent, and 
afftgnabfe over ; and in an adion of debt for any arrears 
after, he (hall claim it as a duty accrued from the eftate ; and 
it (hall notbefaid that the duty arifes annually on taking 
the profits, but this had its commencement and creation 
by the refervation and contrad* which was before. 2 
Roll. Abu 408. 1 

If there be leffee for years rendering rent, and the leffor 
grants over the reverfion, and the leffee attorns, and, after 
leffee afligns over his eftate, and-after the afiignee of the 
reverfion releafes all demands to the firft leffee,, yet this 
ihall not rcleafe the rent, for there is neither privity of 
the eftate or contrad between them after the argument; 
but if the relcafe had been made to the afiignee, it had 
extinguifeed the tent. 2 Roll, Abu 408. Moor 544. 
Cro. Eliz, 606. 

If he who has a rent-charge in foe releafes to the te¬ 
nant of the land all demands from the beginning of the 
world till the making of foe deed of ittleafd; this (hall 
difeharge all the rent, as well that to come as what h 
pafr. * 20 AJfi pL 5. 2 Rojk Aba, 408. 

It is faid by Littleton and Cube, that by a rcleafe of aU 
demands a rent^fervice fhallbe releafed5 but rids it 1? faid 
is to be intended of a renufervice in grofs, as a feigniory, 
^ lift, feet, 510. Co. idjfy *9 u Therefore in foe cafe 
Jjfipf Hen v. Han/on , where in Covenant brought on'a cove¬ 
nant in a leafe for years to pay the rent rcfcrved, defen¬ 
dant pleaded relcafe by the plaintiff pf all demand* at a 
day before the rent in q&ftion became due ; plaintiff re¬ 
plied that the releafe was In performance of an award of 
all matters in controverfy between the plaintiff and de- 
* fend ant; and on demurrer it was adjudged, tb&ttb* rent mas 
not diftbargod by tbis retrofit as it bccamedue by fop per¬ 
ception offoe profits, and was not like torrent-charge, 
or a rent parcel of a feigniorv 1 and that this rent being 
incident to the'reverfion, and part focreoftwmtfo more 
releffed than the reverfion iefelf 5 and this ebuftfodibn 
feouid the rather prevail* as it wis ndt tho intention of 
the party to refetfe this rent t But fnmjm fsdfo font 'in' 
releafes and deeds when wdids are heaffcdup* foe party , 
who is to take advantage amay tske foe ftfcoagbft i word 
and foe ftrongeft fenfe, and font is the retfdn foey are pet 
in; and at to foe intent, that muft be fnfo 'mi from 
the words i and men ’fohft take care fony 

ufe# opart# polititm figibm tm'lm/pmmtr, and 

he faid, he could fefonce betfowfo. fobs rent and 

a rent in foe, both ikre; foatforviews, antd^prifoer de- 
mandable before foet due, ofowwift than as ip 

,40 Ed, 3, 47. it'll (mi tbefUi? a conriduail^imand be*, 
twixt lord and tenm ^..apiffinfois cafe ripaUf tenure ' 
between the leffee and Ittw Wb^tMadMla' *v reafen, 

why foe reverfmn Is; not foted tty 
caufe it pm wbric 'foStjr.M way of extiagaiftmient, and 
mot bp why of paffn^ foi Ammi ’bo^ir'W'pJjndged- 

V" ' 


Ut fttfra, 1 Lev. 99, too. 1 Sid, 
PSh Spe * $al*’ 578 . 


4. What ftmU benltafid, by areha\ ;c/ah actions 
end stars' 





A releafe of all adions difeharges a bond to pay mo^ 
ney on a day to come ; for it is Debitwn in profimi, 
ftdmtis fitfeheudism itf/mr? j a »4 it is a thing merely 
in action, and the right of adiop in him who releafes, 
foo* no adlion will lie when the releafe is made. Co, 
Hit, 292. 

But a releafe of a&ions does not difeharge a rent Ufiro 
the day of payment, for it is neither debitum nor filwn- 
dum at the time of foe releafe; nor is it merely a thing 
in aftion, for it is grantabJe over. Co, Litt. 292. 

So if a man has an annuity for a term of years, for life 
or in fee, and he before it be behind releafes all actions; 
foisfeall not relcafe the annuity, for it is not merely ii\ 
a&fon/ becaufe it may be granted over. Co, Litt . 291, 

1 Bulft. 178. Cro, Elite , 897^ Moor 113. But fuchrc* 
leafe ihall releafe the arrears incurred before. 39 H- 6 y 
43. 2 Roll, Abr. 404. 

If one releafe^. omnts querelas ant loquelas, this is as 
large as a rtl^afc of all actions, and releafes all caufc$ 
of adion, tho' no adion be then depending. Co, Litt, 
292, 

By a relcafe pf all manner of adions, all adions a« 
well criminal as real# perfonal and mixed, are rcleafed, 
Co, Litt, 287, 

A relcafe of adions real is a good bar in adions mix*- 
ed | as afffe of novel diffeiffn, wafte, quart imped!t t an¬ 
nuity ; and fo is a releafe of adions perfonal. Qo, Liu, 
284. But not after the grantee has, spade his eledion. j : 
Jones* 15. 

In an appeal of robbery or felony^ a releafe of all ac? 
dons perfonal will not bar, becaufe an appeal, in which 
the appellee is to have judgment of death, is higher 
than a perfonal adtion; but a releafe of all manner of ac? 
tions, or of all adions criminal, or of all adions mor? 
tal, or of all adions concerning the pleas of foe crown, 
or of all appeals, or of all demands % will be a good bar 
of any fuch appeal. Co, Lin. 287. 2 Hawk. P, C* 

196. 

And in an appeal of m&ihem a releafe of all adions 
perfonal may be pleaded, becaufe damages, only, arc re¬ 
covered. Co Litt. 288, 

A releafe of all adions is regularly no bar to an execu¬ 
tion, for execution is no a&ien, but begins when the action 
ends. Co, Litt. 289, 8 Co. 153. 

Alfo a releafe ofall adions does not regularly releafe 
a writ of error, for it is no a&ion, but a com mini on to the 
jufeccs to examine the record ; but if therein the plaintiff 
recover, or be refiored to any thing, it may be re? 

1 by the name of adion. 2 hft, 40. Ttly, 209, 
Co * lift, 288. 

But a releafe of all adions is a good bar to a fire facias , 
fop* it be a judicial writ, for defendant may plead to it, 
and and it i> in nut are of a new, original given by the fta? 
tote. Co, Lift. 290. G»mb.\ 55. 

So in replevin a releafe of all adions is a good bpr* for 
foe avowant is defendant# tho' in Ipmprefpeas he Is plain? 
tiff. 2 Roll, Rep. 7j. , , 

By a releafe of all fait? 1 man is barred of a writ of 
error, latch, up, " 

'< So by ardcafe of nil wits a man i? barred ^execution, 
becaufe it capnot be bad Wifoout applif u$*on to foe court, 
and prayer of tlm par^ whicn t» Ms finu Co. Litt. 291, 

$ Go* iji-,;,, „ . , —. 

- If idySmt releafes fo ( foe4ift4fer rn adions; this 
i| no rele«fe df his right <ff ei^ry, for when a man hffs 

.be may releafe one 

upd y Co, Lieu 2,S. b, | 
l away my goods 5 if J 

' b y ^ - 1 **t 

m'm W poffefeon. Gq. lilt* ;p86 r 

(I'y- '■ ‘ v 
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If ft mm rftNfes «U talons, by this he Anil relcafc it ftrch refcfefefobllcxriagtrife hisiPereft, foo'it r 
well ftdioiii whik he has as executor, as thofe Ihhisown ted, that B. bad only ft poffibiliey at the time 

right. 3$ Id. 3P 26. a 404. 2 &d. R*ym- ieafe made. 10 C#. 47, ^ <«r 

1307. S. C. cited py Powet> end laid by him to be clearly Bat it w»‘ held, diet M. could pot «£p§? ewer hit ir. 
lo, unlefs there wii an adion of hti own for the relcafc to tereft to ft granger in the life-time of A. the fame faing 
work upon. v orily d tbofi in etBion, and a mcrepoffibility, ^mach as 

If a man releafes all Quarrels; aman's deed being taken an egate for life it f in fuppofition of law a larger ettate 

mod ftrangly again# himfelf, it is as beneficial as all ac- than for any number of years* *10 Co. 47% 4 & 66. s 

lions, for by it alt aftions real, perfeaal and mixed, are Sid* 18$. Jt*ym> 146. . ■ 

relcafed. Co. Lift. 29a. But later resolutions, efpecialty thofe whicbhave been 

in courts of equity, have nude ft great alteration la this 
5. How far a pejfibility or continent intertfi may it doCtrine. a Verm. 563. 
relcafed. As where one pofieifcd of a term deviled it 1 9 A. for 

lift, remainder to B . and made A. executor } A. deviled 
It is a general rule in our books that a mere poffibility this remainder to C. and died in the life-time of A. and 
cannot be reieafed, and the reafon hereof is, that a n- in orde* to defeat C. of hxs ineereft, A* aligned his term 
haft fuppoftth a right in being, and it was thought to coun- to a third perfon: And it was decreed by Lord Chancellor 
tenance maintenance to transfer chofes in a&ion, pof- Ellefmere , that A. the executor and devifee, for life was ft 
fibiiides and contingent interefts. Co. Lin . 48. a. Cro . .■firaftee for B. and fhould not be at liberty to deftroy 
£lix. 552* this remainder, but that the executor foouldpreferve the 

Hence it is held, that an heir at law cannot releafe to leafe, fo as it might go according to the will, with the 
his father’s difleifor in the Ufe-time of the father, for the performance whereof the executor was intruded. Moor 
beirjbip of the heir is a contingent thing, for he may die 806. 

in the life-time of the father, or the father may alien the So where the trull of a term was devifed to A for 
lands. Litt.fea. 446. Co. Lin . 265. «. 10 Co. 51. life, remainder to B. It was agreed by all, that J?. 

Rridgm . 76. S. P. night affign over this truft, which lhews that a truttofa 

$0 if the conufee of a ftatute releafes to the conufor all term in remainder may be transferred over, by deed. • 1 
his right to the land, yet he may afterwards fue execu- Chan. Ca. 4. 

tion, for he has no right to the land, but only a pofii- One poiTeiTed of a term for years devifed it to A. for 

bility. 1 And. 133. Co. Lin. 265. i Roll. Abr. 405, life, remainder to B. - B. inthe iife-timeof A. devifed 

Cro. EU%. 552, his remainder to J. S. who devifed it over; and thequef- 

Soif a creditor releafes to his debtor all the right and tion was. Whether A. (the devifee for life) being oead, 
title which he hath to his lands, and afterwards gets jodg -j ijfa dftvifee of J. S. ihouid have the term, or whether it 
went again!! him, he may extend a moiety of the fept^ ffiphtd go to the adnuniftrator dt bonu mni and it was 
land, for he had no right to the land at the rirae*oftfaJ u fac«*d for the devifee of J. S. and: the adminittratnr de 
releafe, and the land is not bound but in refpe&to the boms mon of B. was dire&ed to affign over the term to him. 
perfon. 2 Mod. 281. t Lev. 2x5. ; u 'j • f Peer Will. 572. 

So if plaintiff releafes ell demands to the bail in the And in the cafe of Theobald v. Dnjfay in the houlc of 
King’s Bench, and afterwards judgment be givtn again# Lords, Mereh 1719-30 $ it was (inter mile) determined 
the principal, execution may be feed again# the bail, that a poffibility of utfrm, it efynehle for a good cenjidera- 
for that at the time of the releafe there was only a pof- tion. 

fibilty of the bail becoming chargeable. 5 Co. 70. Co. A duty uncertain atfifft, which on a condition pre- 
Litu 265. Moor 469. Cro. Elix. 579. Unit. 17. and cedent is to be made certain afterwards, is but a pojfi - 
fee Moor 852. bility, which cannot be ideafed. 5 Co. 702. 2 Mod. 

So if A. recovers in trefpafs again# B. in B. R. and B. 281. 
brings a writ of error, pending which A. releafes to BJj : \ r As a nosnine poetise waiting on steal which cannot be 
all executions, and after the judgment is affirmed, and nrieafed till the root is behind, ft* the non-payment of 
new damages given to A. for the delay, on the flatute fo* rent makes the namint pane ft duty. Veins. 215. 
of 3 H. 7. this releafe foall not bar A. to have execution Brewxl. xt6. 

of thofe damages, becaufe he had not any right to have So if a man covenants to pay toil on die birth of a 
execution, nor to any duty when the releafe was made, child, the covenantor cannot be rekaftd of the 10/. it 
2 Roll . Abr. 404. Cro. Jac. 337. 1 Roll. Rep. 11. retting merely in contingency whether fuch child will ever 
A leafe to the husband and wife for life, remainder to be born or not. Teh. 292* b . 

the furvivor of them for twenty-one years; the husband So if an award be, that on plaintiff's delivering defen- 
grants it over, and tho’ he furvived, yet the grant was dant by a certain day# a load of hay, defendant Bull pay 
held void becaufe ir war contingent. Poph. 5. 10 Co. 51. him 10/. in this cafe the 10 4 cannot be relcafed before 
Hut. 17. Raym, 146. the day, for it refts merely in poffibility and contingency, * 

If the next preftmation to a church be granted to A. whether the money Bull ever be paid, for it becomes 
and B. and lotting the incur^beut, A . releafes all his effete, « duty on delivery of the hay only# and not before. Veins. 
title and interett to B. this releafe is void, it being of a 213* * 

chofein aftiefr; ficus had the releafe been made after the In debt on bend againft defendant ** adminiftrator, 
avoidance, at Which time the intcreft would have been hft defendant pleaded a releafe, whereby the pJaiotiff, 
vetted in A. Cro. Elix. 173, 6oo«% Owen 85. 1 Leon, reciting there werefeveral contoverifet between defendant 

167. 3 Leon. 256. and Dyer 244, to Co. 48. like and him about a fegaty and the right of adminittration, 
point. releafes to defeidesit rift,<hii''right# title, intcreft and de- 

From the rcafons herein it was held, that If at Com- maud of, in aud io tke pssfinglefiat* ef the intefiate $ and 
men law a woman before matrtage had accepted of a join- m demurrer thw Was AeW to 6 $ no plea ; and ft difier- 
tore in bar and fatisfoCtion of dower, that this would not cnee was takenbydfefr, kntoWbfr&tm&jt all demands 
have bound he* becaufe at the time foe had m sb the mdm of, the obhgor and a.rc- 

dower. 4O. i* Ufe of-^all dmaodh ap ^ perfoaal eifete. of the ob- 

4city oiphan cannot Rtte celeafe far orphanagopart - Bgjoa ao| difcbarge 

4d her father, for foe hathuo right in far du ting tfa life tfa bond as the otfac pay, becaufe the bead docs not 
of her fether | bPc It hath been held in Cqtrity, that feeh give any right dr demand upon foe perianal ettate, tf* * , 
releafe hitfg fit * valuable tonfidernUon, ea Vn foe mid* mflfo ^ i $*!*; &$* ■ A lti. 

riage of adaugfacr, an4a poftion given farhythefo^. • v-. : ^ 

ther, fuch an imreCiBeiittoWftfee ' /to 

the orphanage, and hath accordingly been fo decneed % hfe foe, mym a price*, that Jf Jus 

equity, i* Peer Will. 2 Peer HPill. 527. JKr*«£ 'Jftdpemr 

Chan. 545- feting, he himfelf will pay it a fad before Jtf/rWwiw A, 

If there be a devife of a term for years 40 A. for life, releafes alt aBJons and demands to him who^msde the pro- 
remainder: to B.—-B. may releafe his right to A. and mir - - 
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linifc/this wjhffe the <fcjb«yfr» tm t#1 Miiieit- 

mmgmt c*nm>t be known whether bis ion will have paid it 
andtill default hf him,-the gctafoMfc bo*m4 ■*■ 
\ , jbnifo it is a mere contingency Jill Mfich*em*t, which. 

f. y j£t6t Heated. z Rol. Abr.^o 7-$* 
\^fernno\}tarnimg 9 m ekisfidyeg* fm, 4 New Abr. and 18 
^'•v^a^Abr, tin JWcefc. •>• - ^ ,4 • • , 

iKilflatioit fUekgmm) , 4 hi»iM 4 uihg, or(endingaway; 
as objurS^n is for ever, fc relegation 

■ is baniiJunent for a rime onty^ &* Id#* 13 J« 

ISclicf, ( Relevant*, but in fi^n^0^% Rtlpueai^ re- 
levinm) Signifies- a /atttecrfom qffltfmey which the tenan t, 
boldingby knights femice, grand &uwty*W other tenure* 
(for which homage or legal feryke is one) and being at 
full age at the death^of hn sneeftor paid imto his .lord at 
• his* entrance* • Mag r . Chart, rap ., *» and ,34, A/«iu 1 • 

jtar. t. 

- Br*a§*, M. 2. c. $6. affirms, Tjhat it is called a relief, 
<$tie berreditas qumjacemfuit per antecejfmsdecejum rekva- 
tnr in manes h*credttm* is propter leyationem,yb</- 

enda erit ah hatreds qsuedamprmflatie QM0 Akitnr relcvium ; 
and Britton, c. 69. Qf this alfo fpeaks the Grand Cuftu- 
mary ol Normandy, t. 34. Skene deverhor. ftgnif. verb. 
Relcvium, faith, Relief, a a French .word, from the 
Latin relev are, which is to relieve or take up that which is 
fallen 1 for it is given by the tenant or, valla! who is of 
peffoft age, after the expiring Of the ward (hip to his fu- 
„ perior lord, of whom he held his lands by knight-fervice, 
that is, by ward and relief: For by. payment thereof he 
relieves, and, as it were, raifcthiip again his lands after 
they were fallen down into his fuperiorYhands* by reafon 
of wardlhip, Ifc. See Hat. it Car. 2. c. 24. 

Relief is other wife thus explained,, vise. A feudatory or 
beneficiary ellate in lands-was at forft granted only for life; 
and after death of the vafial it returned tosheebifif Jord, 
for which reafonit was called fiudm cadneum* wfot fftMen 
to the lord by the death of the tenant s ?afterpiwdf.thefe 
feudatory eftates being tamed into an inheritance lw the 
connivance and allcntof the chief lord, when the pofleflor 
of fuch an eftate died, it was called bmeditm tadnm i.e. 
it was fallen to the chief lord, to, whom the heir haying 
paid a certain Aim of snfoey, b« dm^m^reUmm beeredi* 
totem cadutam out of his hands ; and the money thus paid 
was called a relief .This mull be underAood iafter the 
conqucll; for, ii^lfcekne of the £tf*0*/,therewcra po 
rtlhfs, but her sots paidao.tbe lord atthedeath of bit ter, 
nant, which in thofc days were horfes, arms, fft, and 
fuch tributes coaid- wot .be coached of iknJhtglMk ipiincr 
diately after the*dtoqi»efo lor.they were dtepyivedof both 
by the Non**#? f :*nd foUead thereoftn many places, A« 
payment of certain fums of money was fubftitated, #tch 
they tailed a?rM and which continue* tothi* day* Rt* 
litfreafinable :> ft is likewife^ 4 nmetanm coHed Jetw/sd and 
dmient relief, Wbkk i» injoined iqr fame law# or becomes 
due by cuftom, and doth not depend on $he will of the 
Lord, 1 tin. In a chafe* 4* King > 1 % -^mentioned by 
Matt. Pan/. 17& S?fS »j emmtnm W bsswmm Mpronm, 
five oliorum tenmitm de noth in tetpiit* per feruitium mili¬ 
tate, mertnm fkerit, &*vm deuffiritikmmfou* plead* mtm- 
titfuerit> & releviom deltas babeat bmnditptimfkm, per 
antiquum relevium 1 What that was we. mav read.inthe 
laws of William the Conqueror, c. 2%. and of Minty L 
c. 14* andbUbre that time in tbs kw**f Cmmim* r* 9 7* 
efe. The ttlief vf m zvil was eight war«hor&s,with their 
bridles ztd mbMtz^bmrnlerime, fonrhebnet^foarduelda, 
four pfea, to*# ^IWoidi, four huntii ^h orf mai i d .a pal* 

msttot 

withdot,-eoo M* laawfe^iifelfe-oBt m 
' mi matkaii^ifdbL, - ■ The mfcjf 

*f 'O^adi^’^^WiorV kot&sUs«k*lm€t, Mel 4 , 
Kfe» hid at i Tbt «<*jf 

of a tillsdnor *ooojwyftAmwM his fefe imih Ma CemmU.: ; 
See Bkkfr ■owbrf^rdfl'fdf tyf wKi+iwwh ? 

4.44; * e, ,'V.V ; 5 

‘ ... 

of Qod, and eapafeKthMl of fern* rewards and puwfe ; i 
ihahttf r e»po€&e, ■ 

* JIM:* Wmbm , , 

/. .- r ' . * v > t f |> iir A 1 1 - ‘ '-“i 1 
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ferve and worffiip^him afer fuch^l manner p We Con2 


lerve ana wormip^mm atmr fuch>n manners We tona 
ceive moll acceptable to hita, is Cafied reliptif. Welkins. 
i ..All bWpk*«M*« againft God; a»4«jyiW hi* being or 

S itice^ alt pMan? tcofing at m^py or 

ail Jm- 

f jP9durh» in religion^ m jffilfly fmfampig to fxtraordf^aiy 
commiffions from Gqd,tbo.t«rnfying or abufing the people 
with falfe denunciations of judgments, &)7, Au Apest 
kwdptf* grofsly fcandalous^ fuch as was .that,of thole per* 
.fobs .who expofed themlelyes.naked,tP ike, Pe°pi e IA * 
bdeony in Ctpeajt-garfa, with moft abominable c^ooj- 
ftances;—offences of this nature* bccaufe liry tend u fub- 
wsrt all religion or morality, 'which are the fosmiathn of 
government, are punilhable by the temporal judges with 
hoe and imprisonment, and alio fuch corporal,infamous 
puni foment as to the court in diferetion foall feem meet 
according to the heinpufnefs of die crime. 1 Ba<wk. P. C 
6, 7. Seditious woijds in derogation of the eitablifoed 
religion are iodifeble, as tenqSog to a breach of the 
peace. 1 H&wL f. C. p See Slaek. Com. 4 V. 43. 

The fix articles of religion eHabAfoed, 31 Mem 8. c. 14. 
35 Hen . 8. c. 5. Commi&ons to be granted concerning 
religion, 32 Hyp 8. ^ 13. The authority of the Ring 
and the clergy ip jpatters of faith. 44 Men. 8. c. to. 
34 Ctf 35 Ben. 8. <v i. Repeal of the former ads re¬ 
lating to religfon, 1 Md. . 6 . c. u. ft&... 3. Images in 
churches, to deftroyed, 3 ($ 4 Ed. 6. c. 10. 
Repeal of the feveral alls of Ed. 6. 1 Mar. ft. 2. c. 2. 

Preachers, &c, to fubferibe the articles. 13 Eliz. r. 12, 
Articles to be fubferibed by proteftant di(Tenting teachers, 
l W. Aft M. e. 18. Je&. 8, 10. Frofeffion of ChriAian 
belief to be fubferibed by Quakers, 1 W. if M. c. 18. 
fe8. 13. See Blafphemy, Merejy, Nenetmformifts, Papiftsi 
Quakers, Reatfant, Service and Socramnts. f 
.flUUffimW; {fteligiofm skmm^ Are houfes fet 

a-part for pjous ufes, foch ai mm*fterm, churches, bqfpitals 
and all other places where charity is extended to the relief 
of poor and orphans, or for the ufo pr exercifo of re- 
I Itgion* See Notitia Monaftica, or A flsprt Hiftory of the 
■_ Religion* Hmefet re England and Waies^ by Thomas Tan¬ 
ner^ Oflavo, who in alphabetlal order of counties, 
has accurately given a foil account of the founders, the 
time of foundation,, the titular iaints, the order, the 
value and the diflblutiqn,with reference to printed authors, 
and manuferipts which preferve any memoirs plating to 
each houie § with a learned and judicious Preface of the 
i inditution of religious orders, &c. Cowell. See Monaft 

tmeSw ^nr , 

> (fttHgjitf) fotch as enter into feme 

mopnAeiy pr cqmrent, these Co live devoutly ; And in 
aoqiene de^ds of fote v of land, the purchafers were often 
retrained % coyenapt from giving or alienating it, vine 
religiofitt » foeead the land might not fall into mortmain. 
CmveU. , 

l^ellgloui For the qualihcation of clergy. 

SfO Ordination. . 

Jfteifo^ttl^nitnt, Is forfaking, abandoning, or giving 
over. It hath been adjudged, that a perfon may rtliufuijb 
an ill demand in a declaration, ffe. and have judgment 
for that which is well demanded. Style 17 5. In affife the 
the count was of a meffuage, and four acres, of lend in. M. 
and the jury having a vtew^only of the land, the demiind- 
ant redmytdfbod his plaint to the hmifo Xfm 66. But 
on affife, where the plaint mat for SfomWii and 
four-pence rent, no part of that rent could be rdinqnified, 
boaaufe e rem it nn hdim thing. Ibid^ fin,. |n,a writ of 
annuity, where the jury found the. arrears, but did not 
adefs mm^pr, o6ftt#^«Wfh cmnfo iimmr^btfopplied by 

awrU of mfwr jt’and 

mfeafo fe foamiiasi t .rnd hatl foe the arrears. 

d iFUpygpte,u •/’(i W-' ‘uv, &*>***' . 

tmiOOOi t/OdiftUr) Am (oat Mnwadert, fuefc at 
d foes as 4 » .^irnd, preferve d by per- 
» ««Md memmmU 

m0tm^nn r»«l SMApw *»*» hro *e 1>tin » 

U00f(imf f imi jatow of paux mm 

hn a f i i for oopilh Wokt .ndnUfutt, 
*** bwmtrM*, ■ I 

§5^-*v/.vsV.- ’ ' ; eMMtaa*t» 
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teeiUaitJWr, ( Pemahemia) Is an cflatc United in land*, 
tenements ob rents, to be enjoyed after the expiration of 
another particular eftate, For example, A man may let 
to one lor term oWus life, and remainder to another for 
term of his life, LirSheap. Atturnmtnt. And this remainder 
may be either for a oertain term, oriu fee~fimple, or fee- 
tail, as appears by tit. Donee and Rmainder, 145. 

and Gian vile, lib. 7. rap. 1. The difference between a 
remainder and reverfion, according to Spclman, is this, 
That by a reverjton after the appointed term, the eftate re¬ 
turn to the donor, or hit heirs, as the proper fountain ; 
whereas by remainder it goes to fome third perl'on, or a 
Granger. Cowell. 

Remainder is deferibed to be a remnant of an eftate in 
lands or tenements, expedant on a particular eftate created 
together with the fame , and at the fame time, and is fo ex¬ 
pectant on the particular eftate, that unlefs it can take 
effect when the particular eftate determines, it is void. 
Co. Lit . 49» 143. 2 Co. 51. Moor 344. Faugh. 

269. 

1 . Of the fenteral kinds of remainders, as diftinguijbed in¬ 
to remainders vefted, cr in contingency and abeyance. 

2. Of croft remainders, or thoji ariftng by implication and 
eonftruSiion of law. 

3. Of what things a remainder may be mqde, or limited. 

4. What words are fujjident to create a rmainder. 

5. Of the continuance of the particular eftate, and when 
the remainder ts to commence. 

I. Of the federal kinds of remainders, as diftinguijbed into 
remainders vefted, or in contingency and abeyance . 

If an eftate be limited, either at Common law, or by 
way of ufe, to one for life, or in tail, remainder to the 
right heirs of J. 8 . who is then dead, this is a good re¬ 
mainder, and vtfts pYefently in the perfon who is heir at 
law to J. S. by purchafey and tho* a daughter be then 
heir at law, and after a fon is born, yet (hall the daughter 
retain the land againft him ; for (he being heir, and 
coining within the defeription at the time when the re¬ 
mainder was limited, it then vefted and fettled in her im¬ 
mediately as a remainder by purchafe, and (hall not by 
&ny accident after be defeated. 2 Rol. Abr. 415. 1 Co. 

95, I63. Plow. 56. 

But contingent remainders are of three forts $ Firft, 
When it is a limitation to one not in ejfe, for in that 
cafe, if the remainder-man never docs come in ejfe, it is 
a void remainder. Secondly, When the particular eftate 
may determine before the remainder can commence $ as 
an eftate to A. for life; and from and after the determi¬ 
nation of his eftate, then to C. during the life of A. this 
is good by contingency, that is, if A. forfeit his eftate by 
alienation, or otherwife, in his life-time. Thirdly, When 
there is a limitation precedent, or fomething to happen 
before the remainder can take effect, which may happen ; 
is a remainder to commence when J. $. (hall return to 
England from Rome. In the cafe of Dormer v . Fofteftuc, 
Mich. I j Geo. 2, Per Lee Chief Jufkice. 

But if J. S. in the cafe above, be living at the time of 
the remainder limited to his right heirs, this puts fucb 
remainder in abeyance or contingency, that is, it is in no 
perfon but in nubihus till the contingency happens, for it is 
not in the feoffor or donor, becaufe he has limited it out 
of him, and all remainders muft pails out of him at the 
time of the limitation, tho’ they do not presently veft in 
the perfon intended ; and in the right heirs of 7. & it 
cannot be, becaufe he cannot have heirs during, uftj fo 
there is no perfon in rerum nature within the defeription, 
to Me it» therefore it is in the mean time in abeyance pr 
expediency, to veft or not veft, at the eefe happens i forif 
7 . S. dies during the particular eftate, tlvea the remain?, 
dev prefetithr takes place in his heir*|but if tbe particn- 
lar eftate determines by death or otherwife in fc thedife of 
7. Si then fuck remainder 4 s become totally void, and 
can never veft* but thos&ate fettles again in the feoffor 
or donor. if limitation .in remainder, had 

been y and hebecoatet tenant to the prnrefpe, and is obliged 
to do the iervice*! and. tho* ^ & dip ioon after, yet 
his heir can have" no benefit by it, hot being capable of 


REM 

talcing the remainder when it fell. 1 Co. 135; 4 I 

378. a. z Co. 51, 2 Rol. Abn 415. Plow. 28, f 
Poph, 74. Moor 720. 3 Co. 20. 10 Co. co. , 

145 - PolUx. 56 . Y $ 

But if there be no fuch J. $. at the time of th tfiifidc'} i 
tion, tho* he be after born, and diej, durinf/the par- 
ticular eftate; yet his heirs (hall never have tne rei 
der. So if a remainder be limited to / fon of jff. iTtail, 

&c. or to E. wife of D . where in truth there fttne fuch 
A. or E. tho* B. has a (bn called^, or D. marries one 
E. yet they can never take the remainder; becaufe if 
there be fuch perfons as the words of the gift import, 
there the remainder ought to veft in them prefently, and 
they will never after be made capable of taking it; but 
1 . l k*re be no fuch perfon then iu ejfe, none who cpme 
within that defeription after can lay claim to it, becaufe 
the limitation was prefent to fuch perfons; but a re¬ 
mainder limited primogtnito ftlio, or proximo haredi mafculo 
of A. Or propinquiorihus bands bus defanguine puerorum, or 
feniori puero of A. or to the right heirs of A. there being 
then fuch A. in rfte, or to the wife A. (hall marry ; 
thefe are good remainders, and veft when fuch per¬ 
fons come in tfte as are within the defeription ; becaufe , 
here appears no prefent regard for any perfon in particu¬ 
lar, therefore if they anfwer the defeription at any time 
before the particular eftate determines, it is time enough ; 
and fo there is a diverfity between a remainder limited to 
one by name in particular, and fuch remainder limited by 
defeription or circumlocution, or between a general name 
and a fpecial name. Co. Lit. 3. 1 Co. 6fi. 2 Co, 51. 

Hob. 33, Moor 104. Dyer 337. 2 Levs. 210. 1 Rol. 

Rep. 254, 

A. makes a leafe to B. for life of B. and after the 
death of A. to remain to B. and his heirs; this remain¬ 
der is contingent, and cannot veft prefently, for if A. 
furyives B. it is void; and becaufe otherwife the ope¬ 
ration of livery would be interrupted during the life of 
A. for he cannot give himfelf any eftate, his livery ope¬ 
rating to pafs eftates from him, not to give any to him 
whoihad the whole before; therefore during his life the 
operation of the livery muft cetfe, and by confluence no 
remainder can take efteft in virtue of that livery, which 
pro tempore being at an end, all that depended thereon 
ceafes too, and can never after be revived; for the 
livery muft carry out all the eftates at once from the 
feoffor, and if he comes again into the poffeifion before 
they can all take effeft, this breaks the force of the li¬ 
very, and brings back again to him all that fuch livery 
had taken out from him, and then they can never take 
effeft but by a new livery; this is the realon of the 
common cafe, that one cannot give lands to another to 
begin after his death, becaufe being to make livery pre¬ 
fently, if that cannot operate prefently, it can never ope¬ 
rate at all, for it is a contradiction to give lands to one 
by a (oleum livery, which is an aft executed and works 
prefently, and yet by words to regain that operation to 
a future rime; but in the principal cafe, where A . dies 
firft, there no interruption is of the Jivery, for B. had 
an eftate for life by virtue thereof, and before that de¬ 
termines, the fame livery, which carried the remainder 
in abeyance, for the uncertainty of its taking effeft, does 
on A * 6 death direft and fettle, or bring down the remain¬ 
der to B. and his heirs. 10 Co. 85. 

If a leafe be made to A. B. and C. for their lives, and 
if B. furvives C. then torewain to B. and his heirs, this 
remainder is in abyatue, becaufe tho* the perfon be cer¬ 
tain, yet fmcc it depends on C's dying before him, till 
that be known the remainder capnot veft. So, if * leafe 
bemade to A. for life,,and after the death of B. who is 
a ftranger, to remain io C in foe, or to,A. in fee, thefe . 
remainders art in abeyance or, contingency, and, depend 
on J.Vdywg before C. or A* for if be furvives them, the 
remainder a umot uke eieft. 3 Qt. 20. 10 6. 8c. 

t ■.. , J ; . 

leafe be made to A. for life, remainder to the 

*M»* of J>. u>i hi 1 focceflbit, tho’, hesbbot be then 
deed. Jb «• there ii then no ebbot at all, yet the remain- 
,Amm* .fo*fe,«heleeth 
■¥f>vW «*• * JWD * i ?4w » »*»y<rf aed^ commonalty, 
tarn dupm,. prior mi ommt, lift, tho’ there 

be 
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E ir,'dean or ptfor. So Of a remainder to 
>. parfon of D. or other foie corporation 
rs; thefe remainders not being limited to 
fpecifiliy, but to them generally, and fo 
within the dcfcripticn before the determination 
ejlate* os capable op taking by virtue thereof 
Kters in aheyanee* t'Sc, But if there be 
tions at the time of the limitation, then 
are totally void; and none created after, 
tho’ hy the /’;irne name, can*take thefe remainders, not even 
if a patent tie then patted to make fuch Corporation. Co, 
Lit 3^* 2 Co, $1, lo Co, 3d. Moor, 104. 

1 Hoi. Rep . 254. 2 Baljl. 275. 

t. 0f 9 arcfs remainders , or thofe arijing by implication and 
' , ronjlr action of lav). 

J. having iffue five ions, his wife being enfient* de~ 
vifed two thirds of his lands to his four younger fons, and 
the child. ?.< Centre fa mere if he were a (bn, and their 
heirs; and if they all die without iffue male of their bo-* 
dies or any of them, that the lands revert to the right 
heirs of the devifor ; hv thus devife the younger fans were 
tenants in tail in iojftjfim* with crofs remainders in tail 
to each other* and no part (hall revert to the heir of the 
devifor till all the younger funs be dead without iiTue male 
of their bodies. Dyer 303. 

But where one having iffue three Tons, A . B . and C. 
devifes one haul? 10 A. and his heirs, Another to B. and 
his heirs, and a third to C, and his.heirs, provided that 
if all -his faid children die without iffue* that then the 
rticffuages remain and be to his wife and her heirs j it was 
held by three judges, that on the death of one of the fans 
without ijjue the wife might enter , and that here there were' 
no crols remainders from one fon to another* becaufe be¬ 
ing deviled to them feverally by exprefs limitation, there 
ilir.ll be no greater ettate to them by implication} but 
Lee Ch. J. doubled; and Dodtridge (aid, that tho* per¬ 
haps crofs remainders may be by implication where there 
is a devife to two feveral perfons, yet not fo if to tftbre; 
for when one dies there cannot be fcveral efititet by tnoUtiet 
to federal perfins , and when another dies, remainder again 
to another, bccaufe of the uncertainty and inconvenience; 
and that it was never feen in any book, where atr effete is 
limited to divero, thar there could be crofs remainders. 
Cro.Jac. 655. 2 Roll. Rep. 281. Car/. 173. cited, 

and admitted to be law. As in '4 Leon. 14, 

One feifed of lands in fee, by will defvifes Black Acre 
to A. his^daughrer, and heirs, and Whitt Acre to his 
daughter B. and her heirs; and if (he die before the age 
of fixteen years living A, then A. to have White Aede to 
her and her heirs; and if A. die, having no iffue, living 
B. then B. to have the part of A. to her ahd her heirs; 
and if both die, having no iffue, then tdj. $. and Ifis 
heirs, and dies ; B. attains her age of fixteen years; and 
then dies without iffue iq the lire of A. and firft it Was 
held by three juftices agaanft Dyer, that the daughters had 
an ejlate-tail on the veholc will , and not a fee determinable 
a on a contingency fubfequent; fecondly, that by the words 
* “ if both die without iffue no crofs remainders in tail 
were created by implication, but that on BSo deathwith- 
out iffue after fixteen, J. S. (hould have her part pre¬ 
fen tly without (laying till the death of A* without iffhe. 
Dyer 350. 1 Beni. 212. 1 RoL Ahr f 839; Faugh. 

267? 

A. feifed of lands in fee, by will devifes all his lands 
in the county of, tic. to his two daughter* !?, and &'■%nd 
their heirs, equally to be divided betWbft ibeni ) and in 
cafe they happen to die without iffue, then t& hitf riephew 
j. S. and the heirs mate bf his body, auddie* $ and at 
^w&s adjudged, thair on the death'of B. one ef the daughters 
oT the other fitter toot her moiety as wer Mt fmainder; 
Raym. 45a. $m. if. < 2 W 13d. 

Pole*. 434.- 1 And fee^^tn. ^4$. "*'***' 

Crofs remainder* can never arife between more than two, 
from the great conMoh’lt tftmld otherwise mate; Cre, 
Jar. 6^. : i 'Pe/tt^tiM "% 

Jon. 82 V 4 v* f ,4 

in S’ 
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conveyance. Co, Lilt . 25, 1 Roll. Abr. 837* t Show. 
136. f 

Richard Holden feifed in fee, and having, iffue a fon 
and three grandchildren* by his will devifeB part of hfo 
edate to his wife for her life, and the /eycrfion of fuel* 
part expc&ant ort her death, and all other his freehold 
tenements, &c. he gave to his (bn Richard Holden for 
life, and after his death to his firft and other fans fuc- 
ceflivelv in tail nude j and for dtfaub of Jkch ijjue* and 
after the determination of the (aid eitetes, he gave the 
pretniffes to his grandfon Richard Holden* and his .grand¬ 
daughter Elizabeth Holden, *0 be equally, divided be¬ 
tween them, and to the heirs of their reipettive bodies 
iffuing; and for default of fuch iffue he gave the ,pre- 
miffes to his grand-daughter Anne in fee: the tefiator 
died feifed, Richard the fon died without iffue male, 
whereupon Elizabeth and the grandfon entered, and 
Elizabeth died without iffue generally ; Anne Holden mar¬ 
ried John Jarvis*, and the queftion was, whether there 
were crofs remaindert between Elizabeth and Richard the 
grandfon, or whether the moiety of Elizabeth (hould go to 
Anne of to Richard f And it was refolved, that there 
were no crofs remainders between them, becaufe here are 
no tzprefs words, nor is there a neceffary implication, 
without either of which croft remainders cannot be rai- 
ftd ; that the words, and for default of fuch ijjue, being 
relative to what^oes before, mean only, and for default 
of heirs of their refpe&ive bodies, and there it is no more 
than as if it had been a devife of one moiety to Richard 
and the heirs of his body, and of the other moiety to 
Elizabeth and the heirs of her body, and for default of 
heirs of their rcfpe&ive bodies remainder over; in which 
cafe there could be no doubt; and it was held that this 
cafe differed from the cafe jupra, the word refpeBive be¬ 
ing in that cafe, and the fir! devifees were the teftator f s 
daughters, and the remainder - man only a nephew; 
whereas in the prefent cafe, Anne was as near to the tefta- 
tor as Richard. Comber v. Hill, Pafch. 7 Geo. 2. iii 
B. R. and Mich. 8 Geo* 2. a like cafe in B. R. between 
Browne v. Williams < 

3. Of what things a remainder may be made, or £- 
mited. 

As to efiates of inheritance, there can be no doubt but 
that the grantor, having a perpetual and durable intereft 
in the eftate, may (hare and divide it, or grant as many 
remainders over as he thinks proper. 4 New Abr. 492. 

But as to perfottal goods and chattels, it was formerly 
held, that they in their own nature were incapable of 
any limitation over, being things tranfitory , and by many 
accidents fubjett to be loft, de&royed or otherwife im¬ 
paired, and the exigencies of trade requiring a frequent 
circulation thereof, in which they differ from lands and 
tenements which are permanent, therefore what is called 
an eftatt in lands is termed property in perfonal chattels ; 
hence it was held, that a grantor’s devife of a perfonal 
thing to one, tho’ but for an hour or minute, was a gift 
for ever ; and an abfolute difpofition of the intire proper¬ 
ty. Bro. Devife 13. Plow. 521. Dyer 74. 8 Cs. 

94 * 

Hence it was a long time before the courts of j office 
could be prevailed upon to hmre any regard For m devife 
over svett of a chattel real, Or a term for years ,4fter fit effete 
for life limited thereon, becaufe the effete for life being 
in the eye of the law of mater regard and conffdft^m 
'than an eftatt for years, they thought he, who. had it de- 
1 vifed to him for life, had therein included a]i that the 
devifor had a power to dtfpofe of; but nawjsuh remainders 
over are kRowtd tender the nam* # emtmp^dtvffis f and are 
efiabliffied both in touns of law add equity, provided 
they tend not to a. perpetuity, fees fe mdee effates uu- 
alienab^004^,;’ 

' : ABbhfdifcafea Wat foi^Aftj^ tldcen between a de- 
efeftlel."tO life, with a remainder 

ove^/fcli ** 0 ' nfe' .in the firft cafe the 

de^^lifet^ll^.^tfee Hfflhfewoperty, but not fo in 
thefefcnihl^ifef ^ tkt devifee had not the property 
of ^Oiilr I feeeial intereft in them, fo thft 

OM/Oxa jiUMjte# • ttofutf wWck BJfkt b* Mited 
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Bat if ha grant fuck rent for life or years* to {fie wi h- 
out going farther, he cannot after grant the \jverf on 
thereof to another, becaufe he has no reverfi 1 au 
2 RA. Aik. 415. 2 Co. 70* 76. 2 Pent. 24#“ 

144. 1 $*W. 285. 2 577. 2 Luiw. 

f/* 100. p ^ k , 

The King may grant an eftate in an office to c$p*^i*nce 
in future, or on a contingency, for he hath^O inheri¬ 
tance in the office, or to the execution of ifo Out in point 
of intereft only to grant. And r there is a diveriity between 
offices in lee exiting, and inch as are granted only for 
life, which being as a new thing created* may* as a rent 
dt novo, be granted to commence inflame. 4 hfod* 275. 
t Ld. Rayru. 52. Carth. 350. Salk. 465%.''' Comb. 

314* * 

If one be created Baron, Vifcount, Earl, by patent, 
and after, in tbefame patent, the fame honour is granted 
to another in remainder, yet this operates as a new gtanf. 
and not as a remainder, for the King had no reveriion of 
that honour in him, tho* he had ftill the fame power of 
appointing one in fucceffion to take it, as he had of grant¬ 
ing it to the firft. Show. Par. Ca. 5, ri. 

A licence to fell wine may be granted to one for life, 
remainder to another for life; becaufe by fuch licence not 
only an authority paffcth, bat an intrefi by way of re- 
ftitution, to that which was the fubjett* right before it 
was prohibited by ftatute. t Lev 220. Bridg. Rep, 
,I 3* 


over} belt this diftin&ton is how exploded in conformity 
to the Civil law, and the devifee in remainder is allowed 
in equity the like remedy in both cafes. Plow, 521. 

Cro. Car. 346. , t RoL Ahr. 610. March 106. Owen 
33* 1 Cb. Ca. 129. 2 Pern. 245. 1 P. Will. 1. 

JO 2 , 65I. 

Bat a devife of a term for years, or perronal chattel 
to one for a day or an hoar, is a devife of the whole 
term or intereft, if the limitation over it void, and it ap¬ 
pears at the fame time that the whole was intended to be 
difpofed of from the executors, r f. Will 666. 

A. being pottefled of a tehn for ninety-nine years, de- 
vifed it to B. for life, and after to fix others fucceffivcly, 
for their lives, if the term fo long continue; and all the 
feven perfons being dead, and the term continuing* it was 
adjudged* that it ihould revert to the executors of the 
teftator, and that it did not veft in the furvivor of the 
devifees fo as to tranfmit it to his reprefentatives. 1 Salk. 

231. 1 Ld. Raym, 325. 

A farmer devifed his flock (which confided of corn, 
hay, cattle, (Ac.) to his wife for life, and after her death 
to plaintiff 1 . It was objected, that no remainder can be 
limited over of fuch chattels as thefe, becaufe the ufe 
of them is to fpend and confnme them ; but the Mailer of 
the rolls faid tie devife over was good, but added, if any of 
the cattle were worn out in ufing, defendant was not to 
be anfwerable for them; and if any werfe fold as ufelefs, 
defendant was only to anfwer the value of them at the 
time of the fale; and an account was decreed to be taken 
accordingly. Ahr. Ecu. 361. 

A. gives his lifter, oy will, 10/. and direlt* that fuch 
part of his perfonal eftate, as his wife ihould leave of her 
tubftance, ihould go to the fitter 5 whatever the wife has 
not employed in that way, fhall go over and be accounted 
for. 1 P. Will. 651. 

But if a chattel real, money, goods or other perfonal 
things, are devifed to one, and the heirs of his body^ or 
to one, and if he dies without heirs of his body, remainder 
over; this remainder is totally void, and the courts of 
equity will not allow of a bill by the remainder-man to 
compel fecurity, (Ac. or to have the money, (Ac. after 
the death of the firft devifee, but it fhall go to his execu¬ 
tors or adminiftrators; for the firft devife gives the ab¬ 
folute property of a perfonal eftate, as the Tike devife of 
a real eftate before the ftatute do denis gave the abfolute j 
fee, upon which no limitation could be made further, 
and as the heirs are the reprefentatives to take the real 
eftate, fo are the executors to take the perfonal eftate; 
and this is not within the ftatute dt denis, but remains as 
at Common law. 2 Pent. 349. 2 Pern . 600. 1 Salk. 

156. Abr. Eg. tit. Devife . 

If A. devife that his goods and furniture fhall remain 
in his houfe to be enjoyed according to the limitations of 
his will, by thofe in titled to the houfe, the firft who 
would be tenant in tail of the houfe becomes abfolute 
owner of the goods* Saunders v. Saunders admitted. 

Not only lands and tenements, but alfo rents, com¬ 
mons, eftovers, or any other intereft or profits in ejje, 
wherein the grantor hath the abfolute property to him and 
his heirs, may be granted with remainder over » Plow* 

379. 9 Co. 48, 97. 

So if one hath the office of park-keeper, forefter, gaoler, 

Iheriff, (2ft. to him and his heirs, he may grant thofe 
offices to one for life, remainder to another for life, (Ac. 
for omm majus tontiset in Jo minus , and as they are grant- 
able over in fee, fo may they be granted in fucceffion to 
one for Ufe, with remainders over, fAe. 9 Co. 48. 1 

And. pi. 201. 

)t was formerly doubted whether there could be a *#- 
masnder of a rent do novo, that Is, whether a mart fetftd 
of lands In fee, could thereout grant a rent-charge SO 
one for tsfo W years, remainder to camber in fee, win 
tail; and this,.doubt arofe from’Iftt 'rent' tot having an? 
exjfmet hofbro It meat eeMti, cdnfequemly no revCSr- 
fion could H left # tj# grantor, out of which the rt- 

mainder it hathbe** adjudged, an# _ ... .... 

is now xram in remainder is good, the wortb fomedinei ufed in leafes for years* which are fo far 

‘ jh* abfofite intereft in the eftate ont apm* of the timttojon and*£-% Jtftin- 
. m udfc and U» intention gives it being tfWtfcat they eamt: agefe m |*taa*f#.of to paft ai 
for the whole, one of which the letter eftates are carved, foifhfr inter# in the fame fend. As if one make a 

leaf* 


4. What words are fujficient to create a remainder . 

The word remainder is no term of art, nor is it necejfary 
to create a remainder. So that any words , fufficient to 
Blew the intent of the party, will create a remainder ; be¬ 
caufe fuch ejlates take their denomination of remainders 
more from the nature and manner of their exifence, after 
they are limited, than from any previous quality inherent in 
the word remainder. To make them fuch therefore, if a 
man gives lands to A. for Ufe, and that after his death 
t;he land fhall revert, or defesnd to B, for life, (Ac. this 
is a good remainder, and may be pleaded as fuch. 1 Roll. 
Ahr. 416. Plow. 29. s Roll. Rep. 319. Dyer 125. 

So if lands are given to one and the heirs male of his 
body, and to him and the heirs female of his body, this 
limitation to the heirs female is a remainder ; becaufe it 
is not to take place till the eftate to the heirs male is fpent. 
Co. Lift. 377. a. 

So if lands are given to a widow, and to the heirs of the 
body of her late hatband, on her begotten. This is a re¬ 
mainder to the heirs of the body of the hufband; becaufe 
it cannot take effe& till after the widow’s death, who has 
an eftate fpr life. Co. lit. 26, 200, 2 Mod. z 10. 

So an eftate limited to A. for life, or in tail, (A pofi 
decejfum jus, or pro dtfeQu tales exit us, to B. and the 
heirs of his body, is good, tho* there he not the word r/- 
mainder. So if a leafe be made to A. for life, and that 
after his death B. Bull have the profit, this is a good re¬ 
mainder to B. Plow. 139. Moor..pi. 54. Dyer 125. 

1 Roll. Rep. 319. Cro. Elm. 10, 742. 

So a leafe to A. for life, and that after his death his 
children fhall have it, is a good remainder. 6 Co. 17. k. 
Raym, 83. 

Nay, tho* an eftate be limited exprefsly as a remain¬ 
der, yet if it be not fo fo eonftruftion of law, the word 
remainder will have no force to make it fuch. As if A. 
feifed of lands fo fee, he and B. levy a fine to C. In 
foe* who grants and renders to B. in tail, rendring rqnt 
to A. and if B. died without line, tenementa freed* intogre 
remauthunt to A. and hfe hehp; B. fetters a common re¬ 
covery ; / diftraias for his rent ; and this was Adjudged 
areverjm* and as fedk the rent patted with it to 4 . and 
jhH» chargeable on the land in whofe band* foeve* if* 
came, by virtue of the contrail which cannot be deftroyed 
by the recovery* tho’ the rewtfwn is thereby barred. 
<&* MB* 727,768*79*. Moor* pi * 795. Co Lit. 299. 
Mm* 14 «* - - . ■ 

ftutherettmay be proper to take notice of a fet of 
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for cightv yearn, If he fo long live# andif he 

* Lapp'fi to die within the term, then the kadi for 
tlawVdiHtoe of the term, or for fo many years at flull 

then* remaining of the term, to go t«ar to an¬ 
other, limitation over is void ; becaufe the time* or 
ei^ty year; was not abftlute to A, bat was 
mUmimhh *fltr hit death, Udd fy bis death the whole 
term h%La* end*; a* ifa Jeafe had been made to him 
barely forhjj lift, and then tolidit the reiiddeof a term, 
when nothing thereof remains, is repugnant and void j 
but fame opinions incliift; that a devife in f«ch a manner 
would be godd, by reafotruf the intent of the party, and 
the equivocal figrirfitatioh of the word ter&nus, which, 
may, tho’ not ftri&ly, fignify alfo the time or fpace, 
of einjtty years, as' well a* the oftate or intereft ibr 
eighty years ^terminable as afortlajd, |lat now if a 
ftaft be made to A . for eighty years, if ho fo long live# 
and if he die within the term, then the land to go 
over to another for the refidue of the eighty years, this 
is a good remainder, becaufe tho’theteiin or in te re ft be 
determined, yet the land, add fart if the years, fill re• 
main ; thefe years may be made the tteafure of the fuc- 
ccedinj; ihtea-ft, as arfy other number of years may be. 
Crp, £% 216. t Lee*. 2iS< I Cm 155. $ Leon* 195. 

2 JW. Air . /j 4 5. I 1 'low- 1 98. Moor 247, 5ao, pL 444. 

* 1 And. 259. 

7, $. lei fed of lands in fee by indenture detmfts 
them to A • for lift, habendum to A . B. C. and D. his 
jthu e Ions for their byes, and the Jife of the furvivor pF 
them Juccrjiveiv ; after the death of the latter it was, ad¬ 
judged in this"cafe, Firft, That if the font could take, 
it mu ft be by way of remainder, thrjT'OOt being parties tO 
the deed, and then it* mu ft be asjoiiiMeoanw, which 
could not be by reafon of the word M fnetAfivtf $0- 
c.m jly. That they could not take in fucce&m* INMbc 
uncertainty whole eftatc or intereft was toeommtncefiril, 
Hob. 31 v Hutt.fy. ^ . 

A. by indenture mafcevafeafe to Jli fat 40 ppfaif.A* 
fo long live, and after hi* death to C. {whowas uoparty 
to the deed) for one tbbufand years, and then 4. levies a 
fine and die s, and five years pafs after hMcath, ;|toj 
plaintiff claiming Under C. enters, fSV.thi* Is.as 
a>r at all to C, tdf firft, piefehtly itcannot mdftjtyr, sdalbn 
of the lt-fiWs life interfiling# therefore n&ptmai* 4 er is 
vejfted. Secondly, As a contingent remainder it cartOQtJbe 
good ; becaufe then it ought to haveej ^particular of#* ft 
, juppsrt it, and ought to be in c abey*nce#£6r contingency, 
to veil or not veil when that determines* 

Jeafe is no fuch particular eftatc j beenfcfe that reaches not 
to the commencement of the remainder, nor ia .dih. ;re- 
mainder limited with any regard to the iwPucular eftwj 
becanie it is not to commence ott the demrminatipn of 
that, but at a future time, •***, eh dediBeffhi kfiro 
and there is no contingency in the cafty feir it is to take 
effeft at all events, on the death, of dip fcflhr *bn fc^e- 

* fore or after the end bf the term, therefore ft esnbe 
no other than a future intereffe termini tobegin after the 
death of the party" who grants It, which being >ut fpr 

* years it may well do; becaufe it enteret by *#0 if e»nr 
trad, and tho’ the grantee there was no" party ,ty, the 
deed, and therefore, as objefted, could ftkp iipthjng, 
yet it appears, that judgment was givmi bit 
which proves, Firft, That the grantee had an 4 jeered; 
Secondly, That this Incereft was mte barj 
and five years nottaftftii after the death 
not being or turned^ 

That tho* the ( grhntee #i» Ito pawy ty 
be might wt\\ take M Vi^pe thereof, 
denture to nlidtelbdt ldh Me, fo* 

.gate 1 ftmn avoid ‘ “ 
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^ W do the ftryiccs, or anfwer to HVhogerv frmifjr. 
Plow. 25. ^w* w i44* that the law ii nice to an Miami 
1 id*-&ajm* _ ■ * % '• ■ 

A. ftifed in fee# dfvifes his lands to B, ekfed fon of 
his brother C for Uft,^ remainder to-the firlt fon bf 
in tail, and &, to all his Other font ip the fame manner 
fupcefiijvety, remainder to &," fkond *ftn of Cj foe lift, 
remainder to ^is fiift and other fons in taU TucCei$velyi * 
att ? 9 *' enters and dies, leaving his wife enfiOnc 
■with a ibn, then Q. enters as in bit remainder, and (fa 
months after the Ton it bomj and all this matter being 
fppnd tyecially, ’twas adjudged in Cli; for D, again ft 
the fon t Firft, Becaufe this being a contingent remainder 
co the ftm, pod he not being born at the time when the 
particular eftate determined, became vend ; Secondly, Q. 
being the next in remainder , and having entred before the 
hittb of the Jen, w as in by yvacHAsa, therefore lhall 
not loft his eftste by a fon born after; and this judgment 
was affirmed in B. R* for they held ft plainly to be a 
mmgenf remainder, and not an edeeutoty , driifii or a 
fpnnging remainder , for that wpuld introduce a perpetuity 
nqt to’be barred bv a cOnjulpn recovery, becauft *twould 
be the fame to all th# other fans; but here it being a con¬ 
tingent remainder , and hot happening sir time* £*** 

|fir ever; theyrelied on Archer % cafe, but Oil a writ of 
error brought ip r #parliamcnt, the judgment was mverfed# 
bpcaufe being in, a will, they thought that by the meaning 
and e^mty thereof they ought hot to diHnherit the hem 
for fuch a nicety, and a will was otherwife to be ex<* 
ppua<ftd than , a deed; therefore thy eenfirutd it 

devife* bt Ipnpging remainder to the firft and other 
6 n*, and that the mtkmd ihouid veft in D, till the fon 
wa* bore f but all me judg» were much diBatisfied with 
it, and did not change " 


t . . , 4 _ 4 . .../btttWaeiOdthe 

inte whoperinitmd it ty be muti4 fpeekn whero the 

iaw wls fo ceroun and cltm +md. K|g* 3 Bev* fa$. 
1 Cartbn yop.. 

*be 10 & \ cap i 4 . Proviftpn is made 
that^fr-Ve fons and dau^iters, te vtkm remMndm m 
limited in wtiugeny, jhall take tie thi famp manner a* is 
twxt ntao e**w born in thb PATKia*fe tivi^nus, 



If a man' 
the eftath of A* 

pk f#*m 

%% am. 

mUntZiM 

intenspUM 



>Mk am, iwnmi •* tyt fify*, JO* '4-|NfW Alw* W 
jtS Viu, Act* .tit* IciBiuidfr, tts*d 'fit• Kjccytorj^ Dcvtfi 
wa,Sfcovwy.. S*J «tO Pwk. C«n. * V. 164, yfrt 

% fp*. ■ ; 

UMUMintt, f ftgkumt) Are word« ufe4 to 6g«fy Im< 

longing to — . As it (mnin&iu Jive tttuufilna jui faf 

it nnuo& fimt. Domefdnyv 
_«MKt in mOMt; Rntir <* m aSip» in th, 
Marihal i book, MniM. n^V. n*e»e • «wn E nftnnHjr 
a«nllod/« it n good canunocefflent ofnn nAionk #.A 
f. Antic, ijp. 

(Mfutfdism) Utberfio* mmtm gkw bjr 
law for recovery of a right j and w«,«t,r«n m t.w 
fliwrn *ny mine, it cjv,* 4 uwiw no* iws 
»*«*»• Tlua, i* ,* entutim, Ur jUtftr 4*00 ■ •mOm, 

mi> Cwnpna. 177, iMi 

fietwA// aie%qBr»bly|MtM«#*d, Mai f{n*A«W* t, b, 

4*4 withowt <^k> or «mn* «£ 

•ok. V nweement «f ^jwtiei^ l^wlitr*- 

jweVi recking good* wnnqrftArlWMn «i»qr*. i <t44ng 
1 lor re,t» - ««»y M «Ml)r-ir 'Wpli, grtAKwe* 

W 9 *sp‘ i '■■'-*•* • 

. 

W A r tt i f ji wv t «f whiok 
■mmmst OutKingi* 
■ Renmnbnncer, and 
pO# : WkOft'«hn^e it 
tfae fnftka* of that 
annliMilUtp 
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REM 

All informations on penal ftatutes arc entered and fued in 
his office; and he makes the bills of compofition on penal 
laws, and takesythe bailment of debts: And all matters 
on Engtift bills in the Exchequer-Chamber remain in the 
office of this Remembrancer. He has delivered into his 
office the indentures, fines, and other evidences, which 
concern the paffing 'any lands to or from the Ring. In 
Grafting animetrum yearly he reads in the court the oath 
of all the officers of the court, when they are admitted 
Writs Of prerogative or privilege, for officers and minif- 
ters of the court arc made out by him, and fo commiffions 
of Nifi prim t by Hie King's warrant, on trial of any 
matters within hb office at the affixes in the country; he 
hath the entring of judgments, of pleas, WV. And all 
differences touching irregularities in proceedings fliall be 
determined by the King's Remembrancer; who is to fet¬ 
tle the fame if he cafy and give colts where he finds the 
fault; but if not, the court is to determine it, lAc. 

By order of court, his Majefty's Remembrancer, or his 
deputy, are diligently to attend in court, and to give an 
account touching any proceedings as they (hall oe re¬ 
quired ; and they enter the rules and orders of the 
court. . „ „ 

The Treafurerb Remembrancer iffues out procefs of 
fieri facias and extents, for debts to the King; and 
ugainft fheriffe, efeheators, &c, not accounting, he takes 
the accounts of all fheriffs, and makes the record, whereby 
it appears whether lheriffs ahd other accountants pay their 
prefers due at Eafier and Michaelmas j and he makes an¬ 
other record, whether (heriffs and other accountants keep 
their days prefixed: There are alfo brought into his 
office ail thi accounts of cuftoroers, controllers, and ac¬ 
countants, to make entry thereof on record. A 11 eftreats 
of fines, iffues and amerciaments, fet in any of the courts 
at VPeftminjhr, or at the affizea or feffions, are certified 
into his office ; and by him delivered to the clerk of the 
eftreats to make out proccfs on them \ and he may iffue 
procefs for diftovery of tenures; and 4ll fuch revenue as is 
due to the crown by reafon thereof, &c. 

The Remembrancer of the Firft Fruit's office is to take 
all eompofitions, and bonds for payment of firft fruits and 
tenths; he makes procefs again ft all fuch perfons as do 
not pay the fame. S/at. 35 Eliz. cap. 5. 5 R. 2. c. 14. 
37 Ed. 3. f. 4. 

lEentitter, (from the Lat. remittert, to reftore or fend 
back) Is where a man hath two rights or titles to land, 
and he comes to land by the laft title, but that proving 
defeftive, he is rtftortd to arid judged in by force of bis elder 
or Jarir title , by operation of law. Litt. 659. X Inft. 
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The reafon of this invention of the law, is in favour 
of right ; and that title which is firft and moft antient, 
is always preferred. Dyer 68. Finch's law 1 19. 

In Emitters to reftorfc rights, the firft intereft which 
works fuch Emitter , mult be a right, and not a title of 
entry; and there can be no Remitter before an entry. 

Inft. 348. 2 Bulft. *9. . 

It is a rule, that Remittor fftall not be, where there is 
not both an a&ion and a right , with a difeent of the pof- 
feffion of the eftate to the fame party that is to be remitted: 
Nor may it be, when the party comes to his laft title by 
his own wrong, or any folly of his own ; or on a v 
eftate. 1 Tnft. 347, 35J. 

If land defeend to him who has right to it before, he 
lhail be remitted to his better and more antient title, if he 
will: And a remitter muft be to a precedent right; for 
regularly to every remitter there are two tnc£dfcnfik, 

Alt ANCIENT RIGHT, and a DEFEASIBLE HSTATB OF 
FtfitHOLD COMING TOGETHER. BdS.iA Stud. Aphp 
Woods inft. 528. 

Tenant ht tail makes a feoffment IrtTee on condition, 
md dieth, and his iffue being within age enters for' the 
condition b#ok«* % virtue'of cite fcotatxeht; he fhmll be 
firft in as tenant ht lhe-fimpSe, ahd be remitted as heir to 
his father t But if the h&rbe of age, he ihall not be re • 
mittedi bat is 10 brittf ^his writ of femedto aguftff 
the fedfifee/ ■*&*>' 34$. Ahd if mint In 

tail infeoff hi# fob or hetr apparent, who is within wan, 
end after dies, {Steals* the heir: Thd* if he 

were at full age at the rime riff fuch feoffment, itisno re* 
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tn'uter t becaufe it was his folly, that being of 
would rake fuch a feoffment. Lin . 653. 

If a hufband alien lands which he hath in right of hf% 
wife, and after take an eftate agrin to him aid ills wife l 
for their lives, this is a remitter to the wife, for*the aliens " 
tion is the a£ of the hufband, and >©t of the wopftt; 
yet if the alienation be by Hue in a court of recQ’-j/lbch 
a taking again afterwards to the hufband amj^wife (hall 
not make we wife to be in her remitter , (he being excluded 
by the fine for ever. Terms de Ley. 

Lands are given to a man and his wife, and the heirs of 
their two bodies; and after the hufband aliens the land in 
fee, and then takes back an eftate to him, and his wife 
for their lives; here they will be both remitted .* r But 
if he rake an eftate again to himielf for life, rcdUutr 
will not be allowed againft his own alienation, x Inft . 
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When the entry of a perfon is lawful, and he takes an 
eftate in the land for lire; or in fee, &c. (except it be 
by matter of record, or otherwife to conclude or e/lop 
him) he (hall be remitted . 1 Inft. 363. And a remitter 
to one in poffeffion, may be a remitter to another in re¬ 
mainder ; if the remainder be not bound, which eftops it. 
Cro+Gar. 145. 

If there be tenant in tail, remainder in fee to A. B. and 
the tenant in tail difeontinueth, and takes back an eftate 
in fee; and then devifes the lands to his wife for life, 
with remainder to W. E. for years, remainder to the fame 
A. B. in fee, and dies, and his wife enters and dies: It 
has brieti held, that he in remainder in fee may enter and 
avoid the term for years to W. R. becaufe he is remitted to 
his fiiff remainder in fee; and a remitter avoids a leafe for 
years, without entry. Nay 48, 

A t father was tenant for life, remainder to his fon for 
life, remainder to the right heirs of the body of the fa¬ 
ther ; he and his fon conveyed the lands to the uncle in 
fee, who died without iffue, fo that the fon who was heir 
in tail to the father, was now heir at Jaw to the uncle , and 
the fee defeended on himthe wife of the uncle brought 
dower, but the fon being remitted to his former eftate, no 
dower accrued to the wife, for the eftate of which (lie 
claims dower is gone. 1 Leon. 37. 9 Rep . 136. 

Lands were purchafed by a man, and fettled on himfelf 
and his wife in tail,, and they had iffue two Tons; then he 
made a feoffment to the ufe of himfelf for life, remainder 
to the wife for life, remainder in fee to his fccond fon : 
The wife after his death entered, and made a feoffment to 
the iffue of the fccond fon; and then the eldeft fon entered 
for a forfeiture, on the St at. 11 H. 7. cap , 20. and it was 
adjudged a forfeiture, by reafon the wife having two titles, 
one as tenant in tail, the other as tenant for life, by her 
entry ihe is remitted to her eftate for life, fo that the feoff¬ 
ment made by her is a forfeiture of her eftate. Sid. 63. 

3 Nelf. Abr. 100. 

If land be given to a woman in sail, the remainder to 
another and a third in tail, rcmahider^to a fourth in fee; 
the feme takes bulb and, and he difeoritinues the lands in 
fee, and after an eftate is made to the hufband and wife 
for their lives, or other eftate : This is a remitter to all in 
remainder, and if ihe die without iffue, they may enter; 
and fo it is of them who have the reverfion after fuch en¬ 
tails. Lit. SeB. 

Where a perfon lets land for term of life to another, 
who granteth it away in fee; if the alienee make an eftate 
to the ieffor, it will be a remitter to him, becaufe his entry 
is lawful. Ibid. 694. ; 

If one be dii&ifedj ahd rite diffeifor makes a feoffment 
to the diffeifee jinjbis cafe the diffeifee may be remitted 
taros elder title, plfebW ehopfe to take by the feoff* 
merit; Ind if it be with?teatranty, he may if he will maife^ 
uft bfriiewarta»tj% 3 Shtp L , 4 br. zyp : 



|bti; it Is x _ , . ... __ 

If tenant in tail make a feoffment to the ufe of himfelf 
heirs, he (hall ppt.befraw^f j>u| bis iffue (hall, 
"bo," Onjemitier of^lb w .teltes.an 4 other 

Fet 



bri the lahds'ata a^ed; : ( 
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rvr more learning fin M fubfiB, fie 18 Vhw Abr. tii . 
Emitter, and Black* Com. 3 V, 19,189. 

5 ‘ iRcinittttttr, The entry in B. R. on a writ of error 
abating in the Exchequer* chamber/ £f)V. is called by this 
■ name, See Error* l# 

■-igemobill of 000$. See Settlement of the Poor. 

ftcitt'Q&cv, Is where a iuit or caufe is removed out of 
one courftnto another > and for this there are divers writs 5 
and means.* 11 Rep. 44* Remanding of a caufe, is fend¬ 
ing it back into the faqtecourt, out of which it was called 
and fent for. Marjb io6. See Hub tax Corpus, 

ifjeuant, Or rather rent ant t i. e. negani, from the Pi*. 
renter, negare , to deny or refute. 3 2 H. 8,. nip. 2. 

l^euocr, (Fr. rendrs via. redden) Signifies to yield, 
givfc again, or return. 

• This word is uted in levying a fine, which is cither 
finglc, where nothing is rendered back by thccognifee:; or 
double, when it contains a grant and render back again of 
the land, fsfe. to the cognifor. Weft's Symb. 

And there are certain things in a manor .which He in 
prender , that is, which may be taken by the lord or his 
officers when they happen, without any offer made by the 
tenant, fuch as efchCats, J&c. and certain, which lie in 
render, i. e, mud be rendered or aafwered by the tftsnt* 
as rents, heriots, and other Cervices: Alfo fome fervices 
confifi in fiifanee ; and fome in render • Weil. Symb* par. 
2. Perkin's Referva, 696. ' 

IRtnoDant, (from renew) To ^renew or make again: 
The parfon iued one for tithes, to be paid of things rent- 
*vant, &c. 2 Cro* 430. 

Iftent, [redditus in Latin, from redeundo, becaufe, as 
F/eta tells us, Retreit 1 $ quotannis rtdit . Lib. 3. C. 14.) 
Signifies with us- a fum of money, or other confiderathn 
issuing yearly out of lands or tenements, Plowden, 
132, 138, 141. 


1. Of the fiveral forts of rent . 

2. Statutes concerning rent. 


3. Of recovering and demanding rent, and in vohat cdfis^ 

a demand is necejfary. - , \ 

4. Of the time of demanding rent, and the, place 'where 
the demand is to be made. ( 

I. Of the fiveral forts ofrent. , 

There are three feveraJ forts, vi%.^tentferykty x rent- 
charge and rentfttk. \ t * , ? v 1 

fynt-firvice is, where a man holds hik fends of fyi* loR 
by fealty and certain rent, or by fealty-tervicc, and cer¬ 
tain rent. Litt, lib. *. cap* la, dr tliat which a Ofen 
making a leafe to another Ibr term of ,yeaw, referveth 
yearly to be paid him for them, in; the hrmt of the 
this reafon is given for it, becaufe f W.U at Jus pleafure 
either to diftrain, or bring an aftton of debt* 

Rent charge is, where a man makes over fib eftate to 
another, by deed indebted, either in fee, orf fee-tail, or 
for term of life, .yet rrfirves to hmfilf, by she fame in¬ 
denture, a fum of money yearly tube potato him, vtithclafe 
of diftrefi for non-payment. See Littleton ubi Jupra* 

Rent feck, otherwife a dry rent, is that,. Which a man 
making over his effate by deed indented, reterVeth yearly 
to be paid him, without claufi of dtftrf motioned in the 
indenture. Lift, ibid » See the d&ference betweena rept 
ami an annuity in DtBor and Student, par. to. Dial, 
.prime. Cowell. . ‘ ^ 

Littleton deferibfcs a reat-fervice to be w kdoiM tenant 
holdeth land of his lord by fealty aaijcftiftn, tenf, pr by 
other fmke. nd dM t. 

The tervices afoeff; two forts, 

. leafe or contra^, or ridfed byim; 

. foe fervices mr " ‘ 

muff; be either.« 
ference to fomethj 
for if the leflbr 1 
to give him an 
them, as the Ji 
fuftained. Co. tit. oft «, 

1 I fiO. " f ’ i '■ f ’ v 

The 

tenant to jtertem yhen . 

the grant; and theft wm-dr 



duration of the gift ; as at Cohis^on law, before the ffa* 
tnte $juia mptores ttrrarum , if the tenant made q feoff- 
ment in fee without afry refemtion pfflrvtces* the ; feofe 
fee held by the fame tervices by which the feoffor held 
over 3 becaufe the fervices being an incumbrance on the 
'and, which the tenant could not dftcharge without his 
lord*s content, mnftffilhm the land into vohofi hands fitver 
it tomfs. Co. Lit. 22, 23. 

# Where a man feifed of,lands grants by deed poll or 
indenture a yearly reut, to be iSuing out of the fame land, 
,tO another in fee, in tail, for life or years, with a claufe 
of diftrefs; this is a rent-chajcge, h^caufe the lands an 

CHARGBb WITH a Di6TR£$s by the EXPRESS grant or 
provtfion of the parties, which otherwife it would not be, 
Sze Annuity. 

So if a man make a feoffment in fee, -referring rent, 
and if the rent be behind, that it lhali be lawful for him 
to diitrain, this if, p rent-charge, the word refirving 
^mounting to a grant from the feoffee. Lit. fi#. 217, 
Co. J,it. 170. a. Plhwn IJ4. 

A rent granted for equality of partition by coparceners 
to another is a" rent*charge, and dfmnable of common 
right without cUtufi <f diftrefi ; and aftho^ there be no te¬ 
nure of the filler who grants it; for as the law for the 
conveiriency ofaOparceners allows of fuch grants, it mull 
contequcntly give a remedy to the grantee for recovery 
of it. lit. fi&. 2?2. \ 

A rent-teck is fo Called, becaufe it is unprofitable to the 
grantee , as before teifin had he can have no remedy for re¬ 
covery Of itl, as.,where a man feifed in fee grants a rent in 
foe for life years, dr where a man makes a feoffment in 
tee or for lift, remainder in fee, referving rent without any 
clatfe f diftrfs, theft are rents-feeje; for which, by the 
of foe antient law, , there was no .remedy, as there 
was no tenure between fhe granted and grantee, or feof¬ 
for and/eoffee, contequently no tealty could be due. Lit. 
fiSi. 21 j, 218. Cro. Car . 520. Rem. 404. Cro. £ Jits. 

656. 1 v 

Atyd it hath been, ruled in equity, that where an an¬ 
nuity was devifed by will to A « and the land fubjed to the 
Annuity to B. that B. (hould give teifin of the rent-feck 
toft, that he might, have remedy for recovery of it at 
Common law, it being the original intention of the gift, 
that the deyifee fiiould have fome benefit from it, moor 
626. s-CLfo. 04, 9*- 

, $o.,when a RU was brought for 31. for a rent of cr. 
arrear for twelve ypar9, the equity of the bill being that 
the, deeds by which the rent was created were loll, con- 
fequently ho remedy for foe rent at law; and the court, 
pn plaintiff’s proving cohftant payment till the late twelve 
yc»rf, decreed defendant to pay the arrears and growing 
rent $ for ftnee by payment it was evident plaintiff had a 
right to the font, and (hat he could not without his deeds 
make a title at law, therefore the court decreed defendant 
to pay, the rent, and Co fubfifted hisperfin, which pofiibly 
might not have been liable by the deed which created the 
rent. 1 Chan. Ca. 120. But fee Star. 4 Geo. 2. e. iS. 
in the next divifion of this title. 

2. Statute? concerning rent. 

: St at. 32 Hen . 8. r.37. ft If* u The executors or admi- 
nillrators of tenants in fee-fimple, tenants in tee-tail, mid 
tenants for term of life, of rent^tervicefl, rent-charges, 
rent-fecks, and fee-fi«rms, unto whom any. fooh font or 
fee-term be due, Hull have an eftton of debt for fech tr- 
reanagainft the tenants wbo ougbt to bave paid in the 
life-time of their foftator, or againff ftefe executors and 
adminifoat<% .fnd diftrafo for. foe fomfo on the land 
charged wifo foe payment, ft long a* fob lands continue 
in the.ftifitt Of ftd foWWt in demean, who 

oug^ to iiW foe.reqisM fim^term, or in the feiftn 

claiming only from the 
de&ent, in like manner 



.irei.oxtend to any manor in Woks, 
Lftkve ufed to pay to every loft at 
■of fooney for difeharge of. alldu- 
ftfo the inhabitants were charge- 
5 anceffors* - 

Sea. 
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, &<??. 3. If any man have in right of his wife, any eftate premifles, by virtue of 2 WillQMar.ftat. 1. eaf.\*. or 
in rents or fee-farms, anA the fame be unpaid in the .‘of ajfost ^ rn/. f ' ^ ** • 

life; the hulban£ after deafrjqf bis -wife*his dk&ftits* „ ,.Se& 14. It frail be fiSEWful fdr the landlord, where the 
and adminiftrators, frail havca&idu o&dcbfr for &# air* agreement i* not by deed}* fo recover a reafonable fatif- 
rears, or may^diforjtiiL , , ].«; - - ; faftion for the tenements ‘dfttfrpued by defendants, in an 

Sea. 4. U Jtti/'Havc any rents or fee-faian* for’term 6f ■ action on the cafe forthe ufrand occupation of what wa* 
life of any otfr# j^tifen, and ..fr^jrety, :Wr« be unpaid lb; held ; and if in evkMceen tnc trial any paroideftiife, or 
the life Or inch pfctibii, and aft^th^ faid'jwrfoii dothdid;, agreement not bydeed.Wberton a certain xent^as re- 
he to whom the rent or fee-farm is dee, his executors grid ferved, frail appear, plaintiff* may makonfe ^tfredf as sui 
adnumftratorl, fraft have ah action- of debt, ordiftrain evidence of ti& r $uautmn of tife damages, 
for the fame. .. Sea. I#. Where any tenatlif for life din before or On the 

Stat, %’Jnoi cap. 14, fiB. 1. On; any execution* arrears day, on which any rent wp referred on any demife which 
of rent, notexc&dxhg one year to be paid, which the determined bin the death of fiti'tenant for life, theexe. 
fr eriffi* tolevy and pay to plaintiff, as well as the exe- cutors or adminiftrators of fiich tenant for life may in an 
cution money, the pUihtiiff paying the landlord. ' # aftion on the cafe recover of (he linder-tebatws, iMuch 

Landlord dead; ’and after execution executed, admiai- tenant for life die on the day on which the fame was made 
ftration is granted to A. he is not in titled to a year's rent, payable, the wholes or if before fuch a day, then • pro- 
1 Strange $f. portion, of fuch rent, according to tint time inch tenant for 

The adminillrator of the landlord may have an aftion fife lived of the lift ydar Or quarter, or other time, in 
. again® the officer for taking the goods in execution, and which the rent was growing due, making all juft al- 
removing them from the premiifes before the landlord was lowances* ' 

paid a year's rent* 1 Strange 212. 16. If any tenant holding tenements at a rack- 

On motion On behalf of the landlord, the Iheriff was tent, or where the rent referred be full three fourths of 
ordered to pay him his year's rent without deducing the yearly value of the premises, who frail be in adfear 
poundage. I Strange; '643. V.' , ■ for one year's rent, defert the premises, and leave the 

This ftatute extends m the immediate lihllord; and not fame uncultivated or unoccupied, ft as no fuffident diftrefs 
to the ground landlord, 2 Strdngs 7S.7* After thriland* can be bad to countervail the arrears; it frail be lawful 
lord bad been paid a year's rent on one execution, an* for two jaftices of peace {having no inter eft in the premijfts) 
other execution came in, and he moved to be paid another to go up and view the fame, and to affix on the Snoftnoto- 
year’s rent oh the laft execution, but Was denied, for the riops part mtket in writing, what day (at the defence of 
intent of the *& was only tv continue a lieu as to one year, and fruffofft day# at Jeail) they will return to take a fecund 
to puniih him for his laches, if he lets more run in arrear. view; and if on fuch fecond view the tenant, or feme 
Z Strange 1024* peribn on, Jus behalf, frail *m appear and fay the rent in 

Sea* 4. It frail be lawful for any perfon, having rtht arrear, or there frail liot be mfficient diitreft on the 
due on any leafe for life, to bring an aftion for foch ar* premises, the juftkes may put the landlord in pofleffion, 
rears, as on a leafe for years. T , , 1 ' and the leafe to fuch tenants, as to any demife therein 

St SI. 5. All diftreflbs hereby empowered to be made, contained only, frail become void, 
frail be liable to fitch fries, and in fuch manner, w by V Sett, 18. In cafe any tenant give notice of his intention 
Will. & Man ft at, r. cap. 5. * to quit, and Ml not accordingly deliver up the poiTef- 

Se3* 6 . It frail be lawful for any perfon having rent due ffoh at the time in fuch notice contained, the tenant, his 
on any leafe for life, years, or at will, determined; executor*,or adminiftrators, frail pay to the landlord dost- 

diftrain fuch arrears, after determination of the leafe*:*'' hie the rent which fee ftonld otherwife have paid. 

Sea. 7. Provided, That fucH diftrefs be made withinfisc Sea, z 1 ^ afeions of trefpafs, or bn the cafe, brought 
calendar month after the determinationaffuchkaft, and durlng again® perfons intitled to Tents or fervices, their bailiffs or 
the continuance of fuch landlord's title, and during tike receivers, or other prions, relating to an entry on the 
poffcffion of the tenant from whom fuch arrear became ®be. 1 premiftcg chargtitthle with frch rents or fervices, or to any 
Seat. 4 Geo. 2. cap. "1. In cafe any tenant for diftrefr or feizuto, fate or difpbfrl, of any goods there- 

life or years, or other perfon who frail come into poflfef- upon, it frail be lawful for defendants to plead the gene- 
fion of any lands, &e. under or by collufion of foch te- ral iffae $ and an mtfe jdalntiffs become nonfuit, <yV. dc- 
2i ant, wijlpvllv hold over after the determination of fendant frail recover double cofts. 
fuch term, and after demand made ** withp fbr delMnr* By Stat. 4 Ann* t. \ 6 .Jk&. 10. Tenants frail not be 

ing fefeffion t fuch perfon holding over frail pay ootriis prejudiced by payment of rent to a grantor before notice 
the yearly value ofthe lands, l$c. fo detained. of the grant. And by ftat. 20 Geo. 2. c. 52, fta, 42. 

Se&. a. In dll cafes between landlord and tenant, on Arrears of rent due from farmers of revenue are excepted 
half a year’s rent in arrear, the landlord having a right by Out of the general pardon, 
law to re-enter for non-payment, may, without asm fir- " 

mol demand or re-entry, firm a declaration in geStmesiti 3. Of recovering and demanding rent, and in what tofts a 
and in cafe of judgment, or nonfrit for not confeffing * demand is neeeftbrj. 

leafe, entry and outer, it frail appear that half a year’s Here the material difference fr betweeen a remedy by 
rent was due before declaration ferved. and m fugkient re-entry, and a remedy by‘ difrrefs, for non-payment of 
diftrefi to he found, and th&t the ldfor in ejeftment had the rent ; for whi»0;fre remedy is by way of re-entry for 

K wer to re-enter; the leffor in ejeftment frail recover non-payment, there rmtft be d* u&ital demand madeprevious 
igment and execution, not to bar the right of any moft- to the entry, otberwife it It tortious; bccanfe fuch condi- 
gagee of fuch leafe, who frail met be in po&ffion, fo as tion of re-entry It In derogation of the grant, and’ihe 
fuch mortgagee, within fix calendar months after dx*du- eftate at law being once defeated it not fo be tailored by 
tion executed, pay all rent in arrear, and cofts and tia- any fubfequen payment; and it uprefumdthat the tenant 
mages, and perform all covenants and ^ntc mg ftts on rite is then rtftdistg mthe^frmifgfts ' in prekr to gay the Pent fir 
part of the finllelTee. Fide the aft as to billsineqnityi grtfewgim & Me ejfotit nhlefr fre contrary appears by 
ffrfr 4, If tenant at anv time before trial tender tir'phy bring Hfoie -to dftttand It ; therefore unlefe 

into court all arrears with* cbfts, proceedings cm ejedfote frefe be 4 demand made, and the tenant tfceftfey, ban* 
frail ceafe. 1 ti^ m tiwpitfomptfoe^ ndt to be an the laaff 

Sea* 5. tAB perfons have like remedy W'tfca.^ ^I^Otor dlsa 

impounding rihd felling the feme, in cafe# of rents-fedb bifreft <w wtibem * 
rents of affine, and •chief itnts # as In cafe'of rent itifoi dnitfib defindtin mffp a tie* 

on leafe; >J |jfo^tlit&hWnl Oinffifo wkd*''' toi. 1 

Sea. to, It fori) be lawful for any petfon lawfoHy f. $ff*b. toy, gji. 5 €•. J6. gjfeji, Ham yok 

enftuh part of't^Hm^ ebaegeeddf withthje rent m Ml>ft, If $$$*“ Wb baan e mntii tftn* jtiyin mJMfat - 
be moft emmimnfy ahdro'sqsjfttaife, fell and 5 :, 
feme on the preariffbs, as any ‘perfon may now do dFde ’fc $4 .‘doribbil' 

... ; ... • 1 -*■ '■» ;■:■*■-*** 
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teen, that ft* the rent were behind, th*t the Mate bf tk 
kto* Should ceafe, and be voided { in thefe cafes there 
mu# U tm uStual demand made, becaufe the preemption U f 
that the k ilec is attendant on the land to lave his penalty 
and preferve his effete, therefore (hail not be puniihed 
wuhaot a wilful default f and that cannot be made appear 
without a demand be proved, and that it eras not anfiver# 
ed $ and foe demand in thefe cafes mud be made at the 
d*y prefixed for payment, and alleged exprcfly to have 
been made in the pleading. Butt . 114, £fvd, aoy, 331 
7 Co. 36 . * 

But where the remedy for recovery of rent is by dft- 
trcls, there needs no demand previous to the diftrefs ; 
tho' jthe deed lays, that if the rent be behind, being 
lawfully demanded, that the leflhr may diftrain* but the 
liffor* netwitbfiandlng fitch tluufis my difirainwbtn the nut 
become* due* So it is, if a rent-charge be granted to A* 
and if it be behind, being lawfully demanded, that then 
A* /hall dillrain t he. may diflrain without hay previous de¬ 
mand, becauie this remedy is not in dcftru&ion of the 
tit ate, for the difireft is only a pledgefir payment fit, and 
taking of diftrtfs it a* legal demand of .the tenant to fey the 
rent , which was all that was required by the deed j and 
the tenant is not injured by the taking of the diftreft, be* 
caufe on tender of the rent the pledget are immediately to be re* 
fired, or a writ of detinue lie* after foe, quantum of the 
rent has been fettled in a replevin whereas in the cafe of 
re-entry or of the penalty, &e tenant is rtally Injured 
either by U>fs of his eft ate, or the payment of a greater 
fum than the rent, which cannot be reftoiedon payment 
of the rent; therefore he fh&ll not be pnnfthed in ftich 
cafes without a wilful default in him, which cannot other# 
wife, appear than by the proof of a demand, which was 
not anfwertd by the tenant. Bob* 1 07. Bait* it, at 
Moor 883. % M . Abr. 4 * 6 . 

But this general diftinftion muft be nnderftood with 
thek reftri&ioas. 

That if the King makes a leafe, referring rent with a 
daufe of re-entry for non-payment, he is not obliged to 
make any demand previous to his re-entry, but the te¬ 
nant is obliged to pay his rent for the preservation of his 
eftate, becaufe it is beneath the King to hound hi* fib}*# to 
demand bis rent . 5 Co. 56. 4 Co, 73. Latch aH. Moor 
152. Dyer 87, 88. 

But this exception is not to be extended to the dntchy 
lands tho* they be in the hands of the King, for the King 
mufi nuke a demand before he can re-enter into ftieh 
lands s but this is bythei #0,4. which provides, font, 
when the dntchy lands come to the King, they flull not 
be under fuch government and regulation* at foede- 
mefnes and po&ISons belonging to thoceowli. Moor 
149, l6o. . '-r/ : 

So if a prebend make a leafe, lenBeri^ font, and if 
the rent be arrear and dqpumded, that it hem be lawful 
for the prebend to re-cqjer; if the reversion in this cafe 
comes to the King/ the King in this c*fe demand 
the rent, tho* he /hall be by his prerogative excused of . 
an implied demand ; for the implied demand it the m& of\ 
the law, the other, the exprefe agreement of foe parties, 1 
which the King's prerogative foal! not defeat s therefore 
in cafe of the King, if he makes a leafe, referring feat, 
with a provifo, that if the rent be in anew for ftdt i 
time (being lawfully demanded, or, demanded in due 
form), that then the knife foal! be void s itfeemsthat 
not only the patentee of foe reverfion in fob cafe, but 
alfe foe King hinfelf, whilfthc tern ‘ 
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his own hands', it obliged! 
icafon oftbe exprefs agn 
• 7 » tfo/s ’• ^ 

• But if foe Ki 
demand, aligns 
enter fermm*pnjfafefti 
caufe thtprivilegeW 
the King* '4f€o*;7; 

Dyer 87. . * 
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place of the land, wfa} 
being lawfeUyden 
thccUufeis,that 
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may diftrjfoMiftfoefe ca/^ ^ ife ; Si»%’ielbylbf 



by 

“ fer foefepegofe. vjtyif 

■,j. v, ^ v ; ' ‘ 

OOpma-m cednat 

-??**.•' 

**J?*)*'f 
ts-mmmm ‘ '' 
... .. 

™*k,nmn*#d 
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. 1 * B0 * lte * 1 a «» «•»« «r *«S rest 
be behind, being lawfully demanded, (without ftying at 
wy riace off die land, or of the perfoa of die grantor) 
that then the grantee may digram, there need, so eftaai 
demand, becaufe itn itt iifinf, mnd ilimand it ha tat 
etiafluau *a, the one included ia the other, and all 
mme at one time and place, w*. on the land i for tie 
•" ;V >1 / * Un/kl tUmtmi, therefore needs no 
aaual demand previons to it j becaufe an that war re- 
qoired by the deed was a lawful demand, tthich the dif- 
trefs m itt own nature is. a M. Mir. +x6. Hti. ao8. 
and fee Dyer 548. 

And there feems to have been formerly another races, 
non admitted, that where die remedy was by way of 
wtnr for non-payment, that yet thtte aeaded no demand, 
“ , r ? t ™ n ,f*** P»/»W' at 49 flact tff tit Umi ; 

becaufe they looked on (£4 money payable off the land 
10 be tit nature of a fum htgnfi, which (be tenant had 
athu van peril undertaken to pay ,j hot this opinion ha* 
been laarely exploded, for th* rtaca or sat v a k*t 
*mi »ot CKAtros th* aarvM or tmi saavict, 
f® « rr»Moa in ita nature a tent, as much as if it had 
been made payable on the land ; therefore tha prefump- 
ttmt i*i. that the taunt was that to pay it, nnkfi it be 
overthrown _by thepraof of a demand, and without fuch 
demand* and a negtefi or rcfiifel, these it no injury to the 
leffi*, confeq neatly the effate of the iefee ought not to be 
defeated, flam. 70. 4C*. yj. Mttt 408, J9S. Cn. 
Mk. 4 tt|, 4jj, jjg. 

But when the power of re-entry ia given to the leffor 
for non-pay me. r, without any further demand, there it 

todWfei^ kmhMin t»f4flt, aviititr itit 

■iisssdi^ ir /at 1 and there call be no preemption tn hie 
&w«r in this cafe ; beeanfe, by diq««fiag with the de. 
rnand* he--ha# wt himfelf under the nncmty of making 
an afeual proof that he was ready to tender and pay the 
rent, Bjf» 68. 

'Cnsm ia another exception when the remedy it by dit 
trefe, end that is, when the tenant amt ready on the land 
» pay the rent mtheday, and made n tender of it; there 
it feems there malt be e demend previous to the diftrefs, 
beeanfe where the tenant has foewn himfelf ready on the 
day dyrfeWAvheha* dene all that in reafon can here- 
qnued of him ; for it would put the tenant to eadlefs 
troable to oblige him eveiy day to make a tender; it be. 
in? altogether uecertain when the leffor will come for 
his -rent,, when he hoi omi t t ed' to receive it the day* he ap- 
poieted by the leafe for payment and receipt t wherefmo 
a* the lefiee mnft exneft the leflhr, and be ready to pay it 
at the day appointed, orelfe the leBor may didreia for it 
without any demand j foauitrttitltfir itt lafjtdtititm 
tfptgtmi,, ssf'wu mmtkfUad t* rtttivtH,.St amff 
gtotth nova nttitt ttftyii itfVrtktttaMhmhtt for 
the tenant feall he pot to co trouble where foSS that 
he hat omitted noAfog on hi# part* Hti. aJW.. 
Mr. 4*7, 

Aod where tbe tender ms made by tenant m the land 
at the day* there ndefoaad on the ienffffe foficientte 




fuch «afe.'-:is--«ef-wjual i 
parity of reafon « 
mead, 



riff rifo. Wander, tnd by 
inwifawfer rffiuiiv 
k ■ on foe land. 


Mtaftttofea* on foe day to fon 
v |iftd it, it feems by tbe 
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>***on •/ tie tenant, txca«& thia ferviw ii ©niyprt- j fa; ; ht may clth*r recover the rent t>y aftion of debt* 
forraable by the very per$>& of the Ecnwyt i (therefore a and fttffer the leafe to continue ; or after fuch aflyal de- 
demand, where heia n«t, >oui 4 be improper. Unit. I}* . mand he may by entry defeat it. But if the claufe be, 
Hol.fioft ; that for non-payment foe leafe (hall be void, then if the 

Again, if the TftGt bc feck, and the tenant be ready at leflbr unadvifediy make an aftual demand of the rent, 
the laft inftact of "the day of payqiept to pay the rent, ami the leiTee be not able at that time to pay it, he has 
awl the grantor is not there to receive k, he muft after- -thereby a&ually determined the leafe ; becaufe there is 
wards demand it of the perfonof the tenant on the lands no re-entry previous to determine an eftat^already void 
be tore he can have his afltfe j becaufe the tenant, by the in itfelf * Yet even in this cafe% if the leffor forbears to 
under at the thy, has dpoe all that was required on hit part 5 make an afUal demand when, the rent is in arrear, he 
and if the grantee might have his, affife, after fuch tender may recover it by action of debt or diftrefs, and fo con- 
on the day# without a deraen& of the perfon, the tenant tissue f the leafe, becaufe theft' remedies, being not in de- 
might be made a diffetfer* and damages for thedtfleifin fcafenccof the grant, the leffor may jsurfue without an 
laid on him* without any wilful default in him ; but in a&ual demand ; but this observation is to be intended 
the cafe of a rent-charge, after fuch tender of the tenant only of a leafe for years ; for in cafe of a leafe for lift,,.,a# 
on the land, foe grange may afterwards demand the rent demand ran determine it without aSual entry, tho* the clauie 
on the land, becaufe he has his remedy by diftrefs, which be, that for non-payment of the rent the leafe (hall ceafe, 
ia 90 more than a pledge for the,rent-, and this being to and be void* Hob, 331. z Rol. Abr. 429. 2 Mod. 

he found and taken of the land, the grantee, need only 264* 3 Co. 64. See Dyer 87, 88, Ploy 145. 

demand his rent where he can find his remedy, which is 

on the land; but in tbit cafe if the grantee cannot find the 4. Of the time of demanding rent * and the place where the 
tenant on the land to demand the rent, he may, on the demand is to be made. 
next feaft on which the rant is payable, dewand all the 

arrears on the Uod ; and if the tenant h not there to pay The time for payment of rent, and conftquently for 
it, he has failed of bis duty, and bt guHVy of a wilful de- a demand, hfuch a convenient time before the fun fitting of 
fault, which amounts to » denial a and that denial being the laft day , as will be fufficient to have the money counted ; 
a dUfeifin of the rent, the grantee may have his affife, and but if the tenant meet the leffor on the land at any time 
by that (ball recover the arrears, Cro. Car. 508. 7 Co. of the laft day of payment, and tender the rent, that is 
57. Hob. 207. 2 Rol. Abr. 4?7« fufficient tender, becaufe the money is to be paid in de- 

But if there has been neither a tender of the rent, nor fi nitely oh that day, therefore a tender on the day is fuf- 
a demand of the grantee on the day, them the grantee fitietit. Co. Lit . 202. a. Dalft . 44, Sav. 253. 4 

may afterwards demand the rent on the land ; beduift the Leon. 171* , * Sound. 287. 

tenant having omitted to do bis duty by a tender on the II a leafe is made, rend ring rjnt at Michaelmas between 
day, he is ftifi obliged ip anfwer the legal demands of the the hours of one and five in the afternoon, with a daufe 
grantee, which is well made on the land, becaufe the of re-entry,* and the leffor comes at the day about two in 
rent iffms thereout ; for where there is no tender on the the afternoon, and continues to five, this is fufficient. 
day of payment, the rent is due and payable every day Cro. E//z. 15. The demand may be by attorney. 4 
afterwards; therefore a demand in the fame manner as Leon. 479. Butthe power muft be fyecial, for fuch land 
the law requires is fufficient $ confcqucntly the non-payment, and of fuch tenant. Teh. 37. 1 Snrwnl. 138. De- 

after a demand on the land, is a denial and diffeifin, for »and mult be proved by witneffes. Dyer 68. Mult be 
which the grantee may have his affife. Lit. fed. 233. 7 made of the predft fum due. 1 Leon. 305. Sav. 121. 

Co. 57. * Rol. Abr. 427. „ Mo. 207. 

If a leafe be made reserving rant, and a bond given for If a leafe be made, referving rent, on condition that if 

performance Of covenants and payment of the rent, the the rent be behind at the day, and ten days after, (beii-g 
leifor may fue the bond without demanding the rent, in the mean time demanded) and no diftrefs to be found 
Cro. Elite. 332. Cro. Car. 76. Hob. 8. upon the land, that foe leffor may re-enter; if the 

If there be feveral things dexnifed in one leafe, with rent Be behind at the d«v, and ten days after, and a 

feverai refervations, with a claufe, that, if the feveral fufficient diftrefs be on the land till the afternoon of the 
yearly rents referved be behind or unpaid in part, or in tenth day, and then the Jcffee takes away his cattle, and 
all, by the ipace of one month after any of the days on the leffor demands the rent at the laft hour of the day, 
which the feme ought to be paid, that then it (hall be and the lelfee does not pay it, and there is not any diftrefs 

lawful for the leflbr, into fuch of the premises, where- on the land ; yet the Idler cannot enter, becaufe he made 

upon fuch rents being behind is or are referved, to re- ** demand in the mean time between the day of payment 
enter ; theft are in the nature ef difiinQ demifts, and feverai and the ten days, which by fo* claufe he was obliged to 
refervations ; consequently there muft be diftin# demands do. Cro. Eli a. 63. * 

on each demife to defeat the whole eftate demifed. Tough. As to the place of denanding rent.* we muft obfefve the 
M, f - 2 . difference between a remedy byre-entry and diftrefs ; for . 

Alfo as to the neceffity of a demand of foe rent, there when the rent is referved, on condition that if it be be- * 
is a difference between a condition and a limitation ; for hind, that the leffor may re-enter, in fuch cafe the de - 
inftancc, if tenant for life (ps the cafe was by marriage mand muft be upon the most notorious puacb on 
fettleroent with power to make leafes for twenty-one years, the land ; therefore if there be a houfe on the land, the 
fo long as the leffec, his executors or affigns ihall duly demand muft be at the fore-doer thereof, becaufe the 
pay the rent referved) snakes a leafe purfaant to the tenant is prefemed to be there refilling, and the deffiand 
power; the tenant is at his peril obliged to pay the ram with- being required to give notice to the tenant that he may 
mt any demand of the lefory becaufe the eftftta li limited not be turned out of poflWfion without a wilfol default, 
to continue only ft long as the rent is paid ; therefore for foch demand ought to be in the place where the end and 
non-performance according to the limitation, the eftate intention will be baft anfwerod. Co. Lit. 133, 201. 2 

muft determine; as if an eftate be made to a woman ohm M Abr v 428. 

fthfmrit, this is a word of limitation which determines And It feems the better opinion, that // is not neaffiaVy 
her eftatton marriage. Faugh. 31,31. •-** U anm the heuft, tho’-tho doors be open, becaufe that is 

Note ; It feems the better way for foe leflbr to bawra O phufe appropriated for thd peculiar ufe of the inhabitant, 
claufe of reentry for noq^payment Of the rent, foan a tbeb Which no peribi /Is permitted to enter without hi* 
claufe tbat the leafe flull be void for non-payment; be-\ purmiftfen, and it is aocfenable that foe leflbr fo*U go no 
caufe> in foe cafe of a re-entry, a demand by the itffor, and fvtfokot «o demand Ws rcnt, then the tenant ihall be obli- ^ 
non-payment by the hjft* does not avoid the leaft ; for ged togo, when he is bound to tender it; and ta tender t , 
these muft jbp an apual entry to determine It, to mHfmd at the nooa of the hetft^ the hjfor is fufficient, - 
which, as it is taids there muft he an etBual demand open, Without entering; *foerofo*e by parity of 

cedent ; fo that in this cafe ap a^ual demand does not duwaod;hy the leflbrat the dsor the tenant, 

determine the leafe hail forly huts it in the power of the fp; Co. Lit, zou 

kffbr to avoid it} and mi bmng'difcretionary in foe lefe iMbUf.'- $ ftiror. 4. and totfC**. Mfim. 13* 

^ • 2 But 
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But when thedemahd is miy to <*&* <W 4 4 J 4 Kfc.uty *4 tlfeie moft 4» a to Mag the matter « 

there it is fufficient, if it be made on any Mmrib*t<>paff J&“« .<**• * JM& ^ #0. ■ ;; , 

of the land* becaufe /&# h only toimitk him fe ife , i*W* Wl a feMT« bond, fOr d*fefcdan*VapfK«Mnce 
iii ed y for his rent ; therefore the whole land being equally in B. R. upon the t&tyn of the writ, rife defendant ^lead- 
debtor, and chargeable with the rent* a demand on ft* W that he had appeared ficundum, Me* aadum thw they 
twAfort going to any particular part of it, is fufficieau C>. W*.a* iflue; ana there being ajrerdife for plaintiff* a 
£,>,153, ; was allowed,; becaufe ifo appearance was not ***'- 

See orh$r cafes, on this fubje&, Co. Ii 7 . 202. wety a jury, but by ibe mart/* I Leon. 90. 3 Ncif* 

eg. Cro. Eliz. 32^ Cro. Car . 507, jai* Co. Lit. Abt.tzp 

153. 4 Co. 73* Co. £/r. 201. Cro. //;». 462, Ms. ,;*t whs held, that at Common law, a repkader was 

404. Dyer 37. 2 £o/ 42$. £tyrr aig. But this, jjmhiea before trial, \ becaufe a verdict did not care *a un¬ 

learning i», in general, rather ufelefe, froce the ftat* 4 material iffue ; bat that now a ropknder ought never to be 
Geo. 2 . c. 25. Vide an ab 11 raft of the ad fedion under awarded before trial, becaufe the fault in the iffuemay be 
tha 2d divifion of this title. . M$ed to the totes of jeofails; That if a repkaderv s 

. /or «oro learning on this fitbjeff, fee 4 New Abr. 18 denied where it foould be granted, or f tonverfi, iuis 
Vin. Abr. lit. Kent, and Black. Coro. «,V. 41, 42, ; and the judgment in repleader is general, (viz.) 

57, zoo. 3 V. 6, 206, 230, 231. 4 V. 434. Quod fanes replacitent ? They mg# begin.again at thefirtt 

Cental, A roll wherein the rents of nynanor are writ- feu It. which occasioned the itftottterial iffue; if the de- 
ten and fet down, by which the lord's bailiff collets cla ration and the bar, add tfaereplication be all ill, they 
the fame : It contains the lands and tenements let to each, Jnuft begin ie novo ; but if the bar be good, and the rtepli* 
tenant, and the names of the tenants, the fevcral rents cation ill, they ihuft begin at the replication ; and no cofts 
arifing, and for what time, ufually a year. Compl. Court *« allowed do either ide* add * refkader cannot be 
Keep. 475. awarded after a default* 2 Salk. 579. 

ikcrttnof 9 ffifc, The certain rents, of freeholder*; and Tho'a repkadtr is allowed after verdift ; it has been 

ancient copyholders, fo called, becaufe they we waffled, adjudged notjo be awarded after dem drier: (But a re* 

and different from others which were uncertain, paid in pleadkr hath formerly been granted after demurrer, and 
corn, Me. 2 hfl. 19. like wife after the demurrer argued) and that a repkadtr 

Iftetus refoiutc, (Redditm -refilmi,) Are accounted can never be awarded after a writ of error; but only after 
among the fee farm rents, to be fold by %% Car. 2 c. 6. iflue joined, Me. Latch 147. 3 Lev. 440. Mod*, as. 

and arc inch rents or tenths as were anciently payable to * 03 . SfC the Form of a Repleadtr, Intw. 1622. And 
the crown, from the lands of abbies and religious houfea ; fee Slack. Com. % V . 395. and New Ahr. tit. Repkadtr. 
and after their diffolation, notwithftandiog the lauds were ©tplegfatc, Is to redeem a thing detained nr taken by 
demifed to others, yet the rents were ftul referred, and apotjicr, by putting in legal furedes. Sec Replevin. 
made payable again to the crown. Cowed. IBcplcgiaiX t>C flberffe, A Writ brought by one whole 

IBeparationo, A tenant for life or years may cut down cattle are diftrained, or put in the ptfand on any caufe by 
timber-trees to make reparations , altbo’ hc.be not com- another perron, on furety given to the iheriff to prdfecute 
pellrd thereto ; as where a houfe is ruinous at the time °c anfwer the aftion at law. F. pi. B. 6 $. Rtg. Orig. 
of the leafe made, and the leffee fuffers it to fall, he is Stat. 7 &.%. <. 4. 

not bound to rebuild it, and yet if he fell timber for repa- [Fltvina from repltgiarg, to deliver to the 

rations he may juftify the fame. 1 Inf . 54. , ovmer on pledges.) 

JLeffee covenants; Thaffrom and after the amendment f 

and reparation of the houfes by the ldlor, he at his o\Vn 1. 0 /* the definition, and of replevin generally* 

charges will keep and leave them in repair: In this cafe, 2. For what t kings a replevin lies. 

the lefiee is not obliged to do it, unlels the leffor firil make 3’ ®f *&* different kinds of replevins ; cut of what courts 

good the reparations: And if it be welt repaired atJrft, they iff*** find oj the power and duty of the fber iff, 
when the leafe began, and after happen to decay 5 the 4* Qf the pledges in replevin, and the proceedings againf 
leffor mufl fir ft repair, before the leffec is bound to keep than. 

it fo. 2 Cro. 645. 5. Of the original writ, and the Withernam, in re - 

If one covenant for the, reparation of a houfe, on reqneft plevin. 
of the leffor, and he repair without it; this it no per- 6 . Of the writ of fecond deliverance , and the writ De 
formance of the covenant. 2 Leon. c. 72. See Leafs, proprietate probanda. 

Covenant, and Wajle. y. Of the writ de returuo habettdo ; of returns kt*plt~ 

IffcparatiOTiC fecit nil, Is a writ which lies in many vijkbte, and in what manner the Jheriff is to return and 

cafes; one whereof i# where there arc tenants in common entente fitch proceffee. 
or jointenants of a houfe, Me. which is fallen to decay, 

and one is willing to repair it, but the others are not: In *. Offibe definition, and of replevin goneredty. 
this cafe the party willing to repair the fame, fhaii have * 

this writ again ft the others. /. N. B. 127. According to feme, a replevin h 9 a remedy grounded 

And if a man haven houfe adjoining to my houfe, and and grantedT on a difirefi, being a re^ddiverartm of the 

he fuffer his houfe to lie in decay to the annoyance of my thing diftrained, to remain wia (he firifc poMfor, on 
houfe, I may have a writ again!! him to repair his houfe. fecurity (or pledgee) givdh by him to try the right wife 
So if a perfon have a paffage over a bridge* and another the didrainer, and to anftoOr him in a COtttfe Of I m. t 
(ught to repair the bridge, who fUffers it to fall to decay, Infi.i 45. 

Me. New Nat. Br . 281. According to others it Is brifightg the wrii «M nr- 

Septal, (from the Fr. rappel, I. c, revacatio) Signifies pkgiare facias by hk» who has Mi cattte Or WOOds dif- 
the fame with revoke ; as the repealing of i ilmte is the, trained by another^ add putting in fufe^rto tie Aeriff, 
revoking or difannulling it, RufiaL thotoia deli|veiy of therirfogdtfciSned, lie waH profecute 

It is faid a pardon of felony, Me. may he reftsdkd an the adriod agashft the dsdraideri ■ Ov id*. Nk 2. e. 1*. 
diiproving the fuggeftions. 1 Keb* to. fiB. nig* ! 

A deed or will may not ftand goodns and be We read of CemerepkgbUL IMis replevied, foacafe 

repealed for the reft, jfyh 241. And * defendant in a between ^ ifebot Of BKimBe mid Ceofity Chtidwct, 
fuit cannot roped 4*4*4oke off attorney^ fr r " 

given to an attotaiey to appear fer him» ,a LiU f verk, which » fey tlm 

Abr. 4$2. without firftpaying hi#bill*. 1 which h by Statute tm, 

fll«fdta*tt, {Btfiteitm) Uto pUnA tkas agA* wKcJi, Jhawiagr “g*** the,r 

was once pleaded before. Broke. f , ^ v Vr , m ;'^V' ' : 

On an immaterial'iiBie''|kt!.a -dutiki-Mbmd'Wff fftr fawiag arian. smfM Pk 

awarded $ ntA^pkdbf^^te u r. ,11. CETljN; riffiapfari* 
hath not brought, the w*i **$1 ”*&*** **** trdfimnm maikfive 

tried: Allbif a Wfd&Lb* g^mn Wifefp riptrd WM ** tpk,- fideytjfirt yfimtM Anglkjkrivepn good bestow* ddfifim*#. 
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to replevy, tSc* Vefimsdevitiis ftrmnis, lib* *• u 
Sec Skene eed. verbu 

Replevin ii rc-heitveritig to the owner, (by the Sheriff,) 
his cattle or goods diflrtincd on Any c«uft, cn l»my that 
he will pttrfue the idiot aguinft him who djfoftfoed a And 
if he pnrfue it not, or if it be adjudged again ft him ; then 
he who took the dtiiefs Shall have k again, and for tiwu 
purpose may have a writ of rtinrtto babeudo, Co. Lit 
145. b. 4 loft. 139. 

Replevin is a writ, and ufoally granted ?a cafei of dif- 
trefs, and is a matt** or wight j fo that if a man 
grant* a lent witbel*nfe of ekftrefa and grants further, 
that the dlftrefs taken (hail be ifTeplcvifcable, yet they may 
be replevied ; for fab refitment i# againfl the nature ef a 
difirefi, and no private perfon can alter the common courfe 
of the law. C*. Lit. uj. 

In this writ, or a&ion, both plaintiff and defendant 
are called actors } the one, i. e. the plaintiff, firing for 
damages, and the avowant, or defendant, to have a return 
of the goods or cattle, a Send 84. £>*. ff/ic. 799. * 
Mod. 149. 

That the avowant is in nature of a plaintiff, appears, 
111, from his being called an aftor, which is m term in the 
Civil law, and Signifies plaintiff ! adly, from his being 
being intitfted to nave judgment de retains bahendo, and 
damages at plaintiff*, jdly, from this, that plaintiff may 
plead in abatement of the avowry, consequently fuch a 
vowry mttfi be in nature ef an aBien. Card). 12a. 6 Mod. 
103. Yelv. 148. 

The avowant being in nature of a plaintiff, need not 
aver his avowry with an bee paratnt eft verifoart, more 
than any other plaintiff need aver his count. Plow, 
263. 

Nor Shall have a protection call for him more than any 
other plaintiff. 2 Infi. 339. 

But tho’ an avowry be in nature of an aftion, yet one 
tenant in common may avow for taking cattle damage 
feafant. Cre. Elite. 530. 

Replevin is an aftion founded en the right, and different 
from trefafs. Carth. 74. Yelv. 148. Hob. 16. Cro. 
Bliz. 799, 

It is now held, that as no lands can be recovered in 
this addon, it cannot with any propriety be confidered as 
a real aftion, tho* the title of lands may incidently come 
in queftion, as it may do in an aftion of trrfpaft, or even 
of debt, which are actions merely perfonal. finch't law 
316. and fee Comb* 476. Fitzg* 109. 

a. For what things a replevin lies* 

It is a general rule, that plaintiff ought te have the pro* 
petty of the goads in bimat the time ef the taking s Not only 
n general property which every owner hath, hut aJfo a 
facial property, fuch as a perfon hath who hath goods 
pledged with him, or who hath the cattle of another to 
manure his lands, &c. is Sufficient to maintain a replevin, 
and In fuch cafes either party may bring a replevin. 
Co.Uu 145. Winch *6. 

A replevin doth not lie of things which uttfer* natter*, 
as comes, hares, monkies, dogs, &c. but if thingr wild 
by nature are made tame, or are reclaimed, fo long at they 
tantieme in that rendition, they belong to tie perfon who 
bath the foffejfion of them, and be may bring replevin and 
the general rule herein feems to be, that a airtivt n 

tut FO* ANY THING THAT MAT BY UWlK PIS- 

trains* a Rol. Jkr. 430. Gedb.x 24. 

A replevin lies of a leverets for it hat rndmem revtrttnds ; 
for the fomereafon it lies of • fares 1 but it is faid not 
to lie for a maftiff dog, tho* an aaion of trefpaA will. 

Br.RtfLh 4* tlM'Abr. 430* 

RopMn HU pfafwarmof bee*. F. tf. B 68. 

But not of tree*, or timber growings net ef things m~ 
netted te the freehold, becaufe Such things cannot be dif- 
trained 1 yd nfavinlm of .certain iron belonging to the 
party's muL ■#* 

So rjpfovfo doth m If of deed* or charters concerning 
lands; for they aw ef no vain*, but as they relate there¬ 
to. Bro* Rep* 34. 

Hor of money, or leather made auto Shoe*. Meet 394. 
i BrevpeL 1 39. 
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If* mare in foal, a cow in calf, &V* are distrained, 
and they happen to bring forth their young, whilst (hey 
are in the cuftody of the oiftraiger, a replevin lies for the 
foal, calf, Ufe. Bro. Repl. 41. F. N. B. 69. j Ssd. 

82. 

Replevin lies for a Ship; fo for the fails of the Ship* 
March 110. Raym. 232. Per Pellexfen Ch. J. replevin 
Itas "hot for goods taken beyond fea, tho’ brought 
hither by defendant afterwards. i ( Shew. 91/ 


3 * Of the different kinds ef replevins; eat ef what courts 
they (fine, and ef the fewer and duty ef the Jheriff. 

Replevin may be made either by original writ of replevin 
at Common law, or by plaint by the llat. of Marl. c. *21. 
Co. lit. 143. F. iV. 3 . 69. 

By this itat. enabled 52 H. 3. it is provided, “ That 
if the beafts of any perfon be taken, and Wrongfully with* 
holdeh, the Iheriff, after complaint made to him thereof, 
may deliver them without let or gainfaymg ef him th t 
took the beafts, if they were taken out of liberties ; and 
if the beafts were taken within any liberties, and the bai¬ 
liff of the liberty will not deliver them, then the Sheriff 
for default of thofe bailiffs Shall caufe them to be deli¬ 
vered.*’. 

The mifehiefs before this aft were the great delay and 
lofs the party w^s at, by having his bcails or goods with- 
holden from him ; as alfo that when cattle were diftraihed 
and impounded within any liberty which had return of 
writs, the Sheriff was obliged to make a warrant to the 
bailiff of the liberty to make deliverance ; and there was 
another mifehief when the diftrefs was taken without and 
impounded within the liberty. 2 Inft. 139. 13 Co. 31. 
To remedy which. 

By this Statute the Sheriff, on plaint made to him with¬ 
out writ , may either by parol or precept command his 
bailiff to deliver the beads or goods, that is, to make 
replevin of theft), did by thefe words {peft querhnomata 
j/W/uff 1 ) the Sheriff may take a plaint out of the county 
court, and make a replevin prefently, which he is to emer 
in the court, as it would be inconvenient, and again ft the 
fcojfc of the Statute that the owner, for whole benefit 
the llatute was made, Should tarry for his beafts till the 
next county court, which is holden from month to month. 
And by this aft the Sheriff may hold plea in the county 
court on replevin by plaint, tho* the value be of zoL or 
above ; and yet in other aftions he Shall hold plea where 
the matter is under 40 /. value. 2 Infi. 139. 1 Kek 
205. Dalt. 8b. 430.' 

By the words of this law, Sr averia capiant', westerns 
peft querimeniam Jibi fait * deliberart p ejfit ; fo that it be¬ 
comes the Sheriff's duty on fuch complaint* by parol 
or by precept to his bailiff, to replevy them, which pre¬ 
cept may be given before ary county tourt ; but fuch ptaint 
is afterwards to be eatred, and (is h&den in Cum.) by ihs 
party who made the complaint, and not by the iheriff. 
Cion. 391. 

Replevins by writ iffue properly out of the courts of 
K. B. and C* B. at Weftminfter, and are returnable into 
fuch courts. Dyer 246. 

Replevins by plaint are made by the Sheriff by force of 
the above-mentioned Statute of Marleb. by which he is 
direfted, en complaint made to him by the party, that hfo 
goods or cattle are dtftrafoed, to command his bailiff 
(which may be by parol or precept) to make deliverance ; 
and which plaint may be taken at any time, and as well 
out of, as in court. Bro . Rep.^pJ. 4. Co. Liu 145. 

1 it hath been agreed, that the hundred court, and • 
COdrii of lords of manors, may by prcfcriptienhold plea in • 
ftffmdue fo may ineidtntjy have power to replevy goods or 
cattle * but that, it Hem*,' muft bo by pretefs of the court 
after a plalnt eatred, bit sfot by parol complaint out of 
court. 'rCmeth: $80. , 

Therefore .where in tttfpsft for taking goods, &Tr. defen¬ 
dant j^KUMfoat tfcg place onhere, ty^wa* a hundred, and 
time had t court of all aftioni, replevins, fit. 

grandrale':||i- dr oat of court, vbrsute emus, e. The 
qaeflion was, tf fad er not P And foe ream* oftlrdoubt 
was, 'beam to foe county court prtSd not bold plea in r#- 

pUvk 
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tUvi* at Common law | but were enabled by the ttatute f 
of Marltbridgt, which extends not to the hundred, court, I 
w Lich is a cfurtderived out of the conaty cpnrt i but per cur- , j 

clearly, Suppofmg they may grant them mcp^t, yet they. 

cannot prefcribe to grant them eut ol court. .» Salk. i 
“so. 5 Med. 2ja. Skin. 674. Carth. 380. 1 U. 

^ The ffieriff is obliged to grant "P^imin all foch cafe. 1 
as the', are allowed by .law , and foe officer, who takes 1 
the goods by virtue of # replevin iffumg for what wfe - 
focvcr, is nl liable to at alt™ of trrfyafs, unlefs the party 
ih whofe poffeffion the goods were, (to property tn 
Sem; if now, that inllUafesof milbehayiqur ,byfoe 
Ihcriff or other officers, in relation to replevins ■, they 
^ fubjeffi to the cun trout of the Ring*, fuperior courts, 
and^punilhable by attachment for foch luiffifoaviour. 

C< And tho’the fheriff may grant replevins by plaint, and 
may proceed thereon in his county court, y?t»f any thing 
Sing freehold come in queftion, or ancient demefoe 
be pleaded, the fheriff can proceed no further ; nor 
can P any fuch proceedings be earned m the hundred 
court, court baton, or any utber court claiming a juris¬ 
diction herein by prefcripuon. 4 6 - S®\ * H - 7* °* 

^whett the King is party, or the taking is inrighW 
the'crown, in thefe cafes the fhenff » to fofceafe. Bro. 

1 */. *. 1 BronunL 33* , , 

It was ruled in the. cafe of one Bradjhavi, that where, 
an aft of parliament orders a diftrefs pend Jolt of goods, 
this is in nature of an execution, and replevin does.net 
lie ; but if the Ihetiff grants one, yet «.»» »«* fofor* 
contempt as to grant an attachment againft him » and 
/W/Jultice faid, He remembred a,cafe in tbe.Exche- 
ouer, where a diftrefs was taken for a fee-farm rent due 
to the King, yet on debate^ no attachment w#s panted, 
tho’ it was in the King’s cafe. Tries.■, it IP., 3 - a> C. B. 
Bradibow'e cafe. See 14 Car. t, f. It. . , . . - 

And lor the great eafe in bringing f^rw^ynd .4 .* 
duty incumbent on the Iheriff, it is enaffied,-by the tft 
andXfM- tf Mar. c. 18, “ . That the ffienCfhatl of 
Tit Urn county day, or within two months alter he Kceives 
th t patent, depute and proclaim in the fbite townjfo^r 
deputies to make replevin;, nt* doling; i*„ jmJ.es d ttant. 
frii one another, in pain to forfeit toi eve^ mouth.Jjp’ 
wants fuch deputy or deputies S U to be tfcvided bt^weep 
the King and the prefecutor.” . ■ . 

4. Of the pledges in replevin, and tbt proceeding*, agmtf 
them. ' * * , '■ ; 

When the flieriff makes replevin f He pyght to take 
two kinds of pledges j jplegii depr*/e*u**b, by the Coinr ; 
mon law, and pH" d, returned b&uhr by *h* lUtute 
of IVedtn. a. e. *. by which it is provided. That flie- 
riffs or bailiffs from thenceforth (hall not only receive of 
oladMi Studies for pdffaing tb. fait, before they make de- 
iteranM of the'diftrefs, but alfa for return of tbt heap, 
if Kturn be awarded ; and if any take pkdges otherwife, 
ho lhatl anfwer for the price of the beafts, and foe ford 
foafdirmn. fliall have bis recovery by writ, that 
rtjhre to him fa mate) beefs or cattle-, and iffoe plaintiff 
be not able to reftore, his fuperior fcall 
• In the conftruftion hereof foe following cafes have been 

'^OtSlSSl ttwMftW).** 

unlwer according to the flat ute; for uMfelput fledges art as, 
pledges in lav> ; and fueh pledges muft«0t aptlgWaat. 
ineflate, vise, capable tffanlwtrin value, butblcewif*/*/- 
. Seme in Urn, 

.leme-coveris, perftuaoutlawed, “ft? 

as pledges* nW w wfm pdtittclfei ^ fqfo**:Corpome. 

G 'fc^Vtlto Sa^does iot 4 ^? 5 ’ foj 


prt returno habendo given by this iatatl ; and the coart 
held, that tho* on default of the Iheriff he was nibjett to 
the action of the psirty, that- yet th« tikin| of pledges 
by the court did not make the judgtttent erroneous* 

‘ v * . 

; A' replevin by plaint was fued in thc flienfFs court m 
London, and pledges were fyutod de return* hubtnde ji, 
this plaint was removed according to ehtir cullom into the 
mayor*# court, and after into the KingNi Bench byeerti* 
oran, and there oyer of the terf/araribtiix£ demanded, 
the party declared in B. R. on this a wtorn was awarded* 
and on an elengat* returned, a /cite facias went agasnft the 
pledges in the flieriff*a court^of London, On demurrer 
the dudlion was, whether this cafe being removed by ter* 
thrari j the pledges in the inferior court are discharged, 
or whether they remain liable to be charged by this/f/r* 
farms f It was adjudged, that the pledges were not dif- 
chargcd. Shin. 244. z Show t ^ti* Cemh. I, z. 3, 
ModTogb. S.;C. ' 

Plaintiff dedared, that he diflrained for y L toe. 
rent, referred t on a leaf*, and that defendant delivered 
the cattle without taking pledget} ta which defendant 
pleaded, that plaintiff in replevin delivered to him 3 /- 
10 s. for' pledges, whi&i It accepted * <**d on demurrer 
the court held, that pledges being s bp found to anfwer 
the party, if he had good caufe ot Wmmy* and,to be an-. 
fWerable fer arirfreement ttf the 1 King, if noflfaited f or , 
if it be found acairift hlih r ; the taking of money , ur jr, 
pledge was hot Wul i and that althc/ he might takter 
money for pledged, yet he ought not e* accept h/s -tho*' 
plaintiff's demands} on which account the court like wife 
held the pika vifclous 5 bu^ they agrted, that if the mayor^ 
had taken buf bne pledge, (if he s h«d beeft fefiia«it) tt 
hidPbfen weli ehohgL ^ lire. Car. 4 ^ v 1 7 **' 37 *^ ' 

But it hath been adjudged, that a bond tdken by two 
ftiiflff,* CouiJltiofed foaV lf foe pffity fot tteW- 

tlevin (hould, appear at the next cdunty cou«, \-'c. and: 
urofecW hls hffe4 r *n4««»ftdmfoe naiiru 

rffotihirig rtpleWid, ifVenmi ffiduM be adjudged. and 
fave the flieriff harmlefs, l^c.vtat good let Idnv, and agree-: 
able'tti foe ' idtent 1 of foe ftifote of Mnrtib. which requires 
.pledges dU sOaStissi 'ofwbieh aatufofoe obligofs arei 
and this method of taking bond inftead of pledges wa» 
ffiid td 'tie' Of S&ititftft Wage j and that in the old books 
i tteiil liihified foc'lattieii fore ties 1 ! aftdfoat there betag 
a proper fifoedy tW ! fo4' bond, it differed from the,eafe 
of takinit a d#4ffi '0r fntn of %o«ey < but the court 
: agreed';*foit law fob bond' had been void; 

1 becaufe it bad been toTave die fheriff harmlefs-hi making 
. ret levin by plaint, which he could not have donebe- 
: fore the flatufe df JBJwW. l Ld.tfoyw*. a;8. z Lutvs. 
; 686 . 

■ • If ih replevin in'dn inferior court, the condition of foe 
: bond is, if he pfofecute his foit commenced with effeft 
• in the court of, S‘e.’ and make mturn, &e. if a return 
f be adjudged by law, and it happens, that the plain- 

■ tiff hath judgthent in the' court below, which is after* 

, whrds reverted on a writ of error in B. R. in fuch cate, 

, unlefs foe party make a return, he forfeits hii bond’; 
1 for tho’ he had judgment in the court below, yet the 
1 words, if be pnfatutt bit fait commenced, &C. exteafM’foe 


profecunon of foe writ of error* -which tr ^art of foe 
foit commenced' in foe tffiurt below ; andftf fois cafc. 
foe taking foch bond was hdd » be lmrfolj and faid 
fo be common praflice. ■ Carth. 'S4.8* iVUssS. 4 °°> 
Tiisil i?8* : "• 1 ■' l, ‘■ ^ ' v ' • •* 

; In debt in a ripMi%6td taken bjr foe ftfcriff, condi¬ 
tioned that if C; B. appear at foe tiexr ttMiii$y cwm, and 
AM& aa'wmw'iauto' *&'*#»** return, 

the Mtconn^ jtaqrt, appear, and 

profecufofjl; m.’nntit ii ; ‘ilfoi a «ttlfo»ed by recentai, end 

b Mt&r, that ■*«- 


jffitmM have Aid, 'that 
Mf ^ aSi and foo* be pmfccuted^npahp 
WSrt^wmf might be adjedMd after- 
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4n aftion was brought on a bond in replevin to pro- 
feeute his fuit with effeft, and alfo to make return, 
defendant pleaded, that E. G« did levy a plaint in re¬ 
plevin in the court before the Reward of Wtftminfter, and 
that afterwards, and before the fuit was determined, viz. 
fuch a day, &V. E. G. died per quod the fuit abated ; 
plaintiff replied, quod bene werum eft, that E. G. levied 

fuch a plaint asaihft the defendant, who immediately af¬ 
terwards exhibited an Englijh bill in the Exchequer againft 
plaintiff in that fuit, and by injunftion hindered the pro¬ 
ceedings below until fuch a day, l&*. on which E. G. 
died ; to that he did not profecute his fuit with tffe&z on 
demurrer to this replication the defendant had judgment; 
for per Holt , This was ayrofecution with effect, becaufe 
there was neither a nonfuit or verdict againft E. G. Carth, 
519. 

In aftion pn a replevin bond common bail {hall be died, 
t Salk. 09. 

There are two forts of pledges, plegii de profequendo, 
and plegii de returno habendo i the pledges of proiecuting 
were at Common law, but thofe de returno habendo were 
appointed by Wtfin\ a. cap* a- by which ftatuce an ac¬ 
tion lies againft the flieriff, if he omits to take pledges, or 
if he takes thofe that are inefficient; for the party may 
have a fare facia* againft the pledges, where the fuit is 
in any court of record ; and tho* in the county-court, type. 
a feire facias will not lie againft the pledges, becaufe thefe 
are not courts of record, and every feire facias ought to 
be grounded on a record, yet there the party may have a 
precept in nature of a feire facias again!! the pledges. 1 
Ld. Raym. 278. See Comb, I, 2. Cum. 593. 

An aftion on the cafe was brought againft a iheriff for 
• taking infufficient pledges on a replevin; ttf which he 
pleaded not guilty, and a verdift being found againft him, 
and judgment given thereon in the court of C. B. on 
a writ of error brought in B. R. it was objefted, firft, 
That an aftion on the cafe was not the proper remedy; 
2 dly, Suppofing fuch aftion lay, that there ought to have 
been a. feire facias firft fued out againft the pledges. As to 
the firft, the court held, that the party diftraining has by 
the ftatute of Wtftminfter 2. an intereft in the pledges, 
and if the Iheriff omits to take fuch, or which is the fame 
thing, takes infufficient ones, he is aggrieved, and con- 
fequendy intitled to his aftion. 3dly, That tho-* a feire 
facias may be brought againft the pledges, yet it does not 
follow from thence, that an aftion does not lie againft the" 
Iheriff; and fuch fir* facias, which is only to certify the 
fufficiency of the pledges, is the lfcfs ncceffary in the pre- 
fent cafe, fuch infuffiienty being fet forth in the declaration , 
and found by the verdift. Mich. 12 Geo. 2. Ronji v. 
Patterfon in B. R* 

And for ' the greater fecurity of perfons diflraining for 
rent, if is'enafted by ftat. 11 Geo. 2, c. 19. fe& 23. That 
officers haV’ r authority to grant replevins, (hall in every 
replevih of a diftrefs for rent take in their own names , from 
plaiqUff and two fureties, a bond in double the value if the 
goofs, diftrained, (fuch value to be afeertained by the oath 
of one or more witneffes not interdted, which oath the 
^perfon granting fuch replevin is to adminifter) conditioned 
for profccuting th® fuit yeith ffeB without delay, and for 
returning the goods, in cafe a return fhall be awarded, be¬ 
fore any ddiyerance be made "of the diftreft ; and fuch 
officer taking fuch bond, ffiaU’, at jbe requeft and cofts of 
tty avowant , or perfpn making conufauce, ajftgn fuch 
bond to the avowant, ffic. by indoriing the fame, and at- 
tefting it under his’hand and feal in the prefence of two ] 
witneffes, which may be done without flamp, provided the 
ajftgnment be JlamUd before any aftion brought thereon; and ■ 
if the bond be forfeited, the avowant, &c. may bring an i 
aftion thereupon in his own name, and the court may by 
rule give fuqh relief to the parties on fuch bond, as may 
be agreeable to juftice ; and fuch rule frail kayo the effek ■. 
of a defeasance. 

5. Of the original writ, and of the withernam in re * 
flevin. 

The original writ ofreplcvin iffues out of Chant try, §nd 
neither it nor the ettiat replevin are returnable, but ape 
only in nature of ^juftoes 16 iqipowd the iheriff to hold 
plea in his county court, when a day is given the parties*; 
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but the pluries replevin is always with this claufe vet 
caufam nobis fignifices, and it is a returnable frocefs. F. N. B. 
69. 7°* Doft. pi, 313, 314. 2 Inft. 139, Salk. 410. 

it is ufual to take out the alias and {Juries at the fame 
time. Halt. Sh. 273. 

A pluries replevin returned in Michaelmas term, the 
defendant claimed property, and after nothing done, nor 
any appearance nor continuance till Rafter jfrm following, 
at which term they appeared and pleaded, and judgment 
was thereupon given ; tho* no continuance was between 
Michaelmas and Eafter , yet this was not any difcontinuance, 
becaufe there is net any continuance till appearance ; for the 
parties have not any express day in court, and where there 
is not any continuance, there cannot be any difcontinuance . 

1 Roll. Abr. 485. 

The pluries replevin fuperfedes the proceedings pf the 
iheriff, and the proceedings are on that, and not on the 
plaint, as they are when that is removed by recordari, and 
tho 1 there is no fummons in the writ, yet it gives a good 
day to defendant to appear; and if he does not appear, 
then a pone iffues, and then a capias . 1 Ld. Raym. 617. 

Capias and procefs of outlawry lies in replevin; for 
when on the pluries replegiari fad the iheriff returns 
averia elongata, then a capias in withernam iffues, and on 
that being returned nulla bona , a capias iffues, and fo to 
outlawry. Capias and procefs of outlawry in replevin 
were given by 25 Ed. 3. 17. 6 Mod. 84. 

If on the pluries replevin the iheriff fet urn, that the 
cattle are eloigned to places unknown, l$c. fo .that he 
cannot deliver them to plaintiff*, then (hall iffue a wither¬ 
nam direfted to the iheriff, commanding him to take the 
cat tit or goods of defendant, and detain them till the cattle or 
goods diftrained are reftored to plaintiff ; and if on the firft 
withernam a nihil be returned, there an alias and plurieo 
replevin iffue, and fo to a capias and exigent. F. N. B. 
7 3 - . „ 

The writ of withernam ought to rehearfe the caufe 
which the iheriff returns, for which he cannot replevy 
the cattle or goods; ib that it does not lie on a bate Jug- 
geftion, that the beafts are eloigned, isle. F. N. B. 69, 
73 * 

If on the withernam the cattle are reftored to the party 
who eloigned them, yet he Jbatt pay a fine for his contempt. 

2 Leon. 174. 

Cattle taken in withernam may be worked, or if cows, 
may be milked; for the party has them in lieu of his 
own. 1 Leon. 220. Dyer 280. 

And as the party is to have the ufe of the cattle, he is 
not to have any allowance made him for the expcnces he 
has been at in maintaining them. Owen 46 . Cro. Elix. 
162. 3 Leon. 235. 

Scire facias againft an executor, reciting, that where 
replevin was brought againft teftator for a cow, and judg¬ 
ment againft him de returno habendo , which was not exe¬ 
cuted, that he (hould (hew caufe why he (hould not have 
execution. The executor pleads p(*ne udminiftravit , upon 
which plaintiff demurred ; and Wy^d juftiCe laid, that up¬ 
on the judgment the eow is its the cuftodfof the law , there¬ 
fore he ought to have execution $ but the doubt is, be¬ 
caufe the replevin is determined by the death of the party; 
yet (by him and Raimford , being only in court,) plain¬ 
tiff ftiall have execution, for defendant cannot be preju¬ 
diced ; for if the (heriff return averia elongata , he ftiall 
not have a withernam, hut of the goods of the teftator j 
or if there are no goods of the teftator, the (her.ff can 
take nothing, bu„t (hall return nulla bona , and then plain¬ 
tiff hath his ordinary way to charge defendant, if he bath 
mafte a devaftavit j and it was adjudged for plaintiff. 
Pafch. 27 Car 2. in B. R f Snciliy v. Green. 

Wj foes a replevin, H. removes it by recordari into the 
King's Bench, plaintiff does not declare, and on that * 
return awarded to H. upon which the iheriff'returns avf' 
ria elongata, and then a wUktrtyimvtM awarded and exe¬ 
cuted ; and npw plaintiff comes and prays he may be ad¬ 
mitted to declare, and p^s a deliverance of the wither - 
*#«; and it was teftified% the clerks, that on plaintiff's 
fubijiiffionto a fine for not declaring, and that being iro- 
pofed oh him by the judges; he (hail have deliverance of 
1 and * fine of 3/. 41, being accordingly 
H tk** detfsred, m M deiivtr- 

^ a meek 
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ance. Hoy to. The courfe of B* R- is contrary to that 
oft\ B. 

If on an elongates returned* the (heriff’s cattle are taken 
in ^ withernam , yet on the defendant’s appearance* and 
pleading Hon cepit, or claiming property, defendant (hall 
have his cattle again ; and if they are eloigned; a wither¬ 
nam againll plaint#; for if the property or taking be in 
qufcflion, there is no reafon that plaintiff ihould have do* 
fendant’s cattle. 1 Ld. Raym. 614. 

The withernam is bi|t masks raoefess, 1 and cannot be 
on execution, becaufe It is granted before judgment. 1 
Id. Raym. 614. and fee Comb* 201. Salk. 58^. 

6 . Of the writ of fecond deliverance, and the writ De 
proprictate probanda. 

Jf \t Common law, if plaintiff in replevin had been non- 
ihited cither before or after verditt, defendant who dif- 
trained ihould have had return, but notjrreplevifeable; fo 
as plaintiff after nonfuit might have had as many re¬ 
plevins as he would, which was vexatious and mif- 
chievous; for remedy whereofthe aft of Wtftm. 2. cap. 2. 
re it rain* plaintiff from any more replevins after nonfuit, 

* but gives a writ 0/ fecond deliver ante. '2 Jttft. 340- 

And if in fuch writ of fecond deliverance plaintiff be 
nonfuited, or if the plea be dtfeontinued, or the writ 
abates, or if he prevails not in his fnit, returns irrepleviable 
fhall be granted. 2/1^.341. 

If defendant in replevin has return'awarded on nonfuit 
of plaintiff, on which he fees a writ de returns habendo, 
upon which writ the Sheriff returns averia elongata per 
querent am t and on this a withernam is awarded, and on 
the withernam defendant has totcatalla to him delivered of 
the goods of plaintiff, and thereupon plaintiff fees a 
fecond deliverance; he (hall fee it for the ftrft di ft refs ! 
taken, not for the withernam; and this by the nature and 
form of the writ of fecond deliverance. 2 Roll Abr. 435. I 

If a retumo ha bends be awarded to fheriff after a writ of ] 
fecond deliverance prayed by plaintiff, this is a fitperfe- 
deas to the returns habendo, and clofes the fheriff's hand 
from making any return thereto; and if the fheriff will 
not execute the writ of fecond deliverance, the party has 
his remedy againll him. Dyer 41, Dalt. Sh. 275. 

This llatute of Weftm. z. gives the writ of fecond deli¬ 
verance out of* the fame court where the: firft replevin was 
granted, and a man cannot have it elfewhere; for if he 
may, then he (hall vary from the place limited as to this 
by the (latute. Plowd . 206* 

In replevin defendant avowed, that plaintiff being non¬ 
fuited brought a writ of fecond delivereance, whereupon it 
was moved to ftay the writ of inquiry of damages 5 ter 
curiam, This is a fuperfedeat to the returns habendo, but 
not to the writ of inquiry of damages; for the/e damages 
are not for the thing avowedfor, but are given by 21 hi. 8. 
t. 19. As a compeufatiou for the expence and trouble the 
. avowant has been at. Salk, 93. and like point ad¬ 
judged, Palm. ^03. qatch 7*. 

Error of a judgment in C. B. in a fecond deliverance ; 
on demurrer in pleading the error afligned was, becaufe 
there was not any writ of fecond deliverance certified, and 
in nullo eft erratum being pleaded, it was moved not to be 
material; becaufe it is awarded on the roll, and the parties 
had appeared and pleaded to it; but it was adjudged ill » 
and reverted for that caufe; for there ought fid be a writ, 1 
andrifit vary from the declaration in the replevin, it Ihali 
be abated. Cro . Jac. 42a* ' v 

No fecond deliverance lies after a judgment on a de¬ 
murrer, or after verdfel, or confcffion of the avowry; but 
in all thefe cafes the judgmtnt muft be eitteretf with a return 
irreplevifable ; but on a nonfuit, either before or af$pr 
evidence,„ a %ond deliverance will lie, becaufe there is 
an determinates* of the matter, and there # arils .of fecond 
deliverance lies is brief tbs matter im 7 but in the 
cafe of demurrer and vcrdi& the matter ^determined by 
confeffion of the party, a Lilt* Rig* 437* 

_ If plaintiff’s writ abates, be may Mm a new writ, 
and is not put to hit writ of fecond deliverance. Cam. 
I**. 

If plaintiff m replevin benonfeif forwalit of deli¬ 
vering a declaration, if febaffmsd itari' aoycanfe which 
would km entitled him to a writ 'of : 
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a* (icknefs of the perfon employed, £5 fc. the court will 
order defendant to accept a declaration on payment of 
cods; Other wife plaintiff would be remedilefs, the writ of 
fecond deliverance being taken away by the ty Car. 2. 
r* 7* ’1 Pent. 64. See Avowry. *" 

U defendant in replevin claims property, the fheriff 
cannot proceed; for property must be tried nr 
W»i f i and in this cafe plaintiff may have the writ de pro - 
ftiet Ote probanda to ikt ft? t riff; and if it be found for 
plaintiff, then the fheriff is to make deliverance ; if for 
defendant, then he is to proceed no further j but as this is 
but an inqueft of office, if it be found againll plaintiff, he 
may have a replevin to the fheriff; and if he return the 
claim of property, yet (hall it proceed in the C. B. where 
the property (hall be put in iffue and finally tried. Co. 
Lift. 145. b. F. H.B. 77. D\er 173, Cum 592* 

None but he who is party to the replevin (hall have the 
writ de proprietate probanda ; fo that if on a replevin the 
beads of a ftiranger are delivered to plaintiff, fuch ftranger 
being no party to the replevin, feall hot have this writ. 
14 Hen. 4* 2$. 2 Roll. Abr. 431. 

Tne (heriff is to return the claim of property on the 
pluries, before which time the writ de proprietate probanda 
does not iffue, for it recites the furies , Reg. 83. Cum* 
59 S' 

f The writ de ptbprietaie probanda is an inqueft of office, 
and the (heriff is to give notice to the parties of the time 
and place of executing it. Dalt. Sk, 274. 

If defendant claims property in replevin, plaintiff may 
have the writ de proprietate probanda without continuance 
of the reptevin, tho’ it be two or three years after, becaufe 
by claim if property the frft fuit is determined . M mr 403. 

If fee party who hath the cattle claims property, the 
fheriff cannot determine it without a writ de proprietate 
probanda ; and then if the property be found for the par¬ 
ty claiming, it is but an inqueft of office, and the party 
who made the plaint may after (he a writ of replevin, to 
which property may again be pleaded. 7 H. 4. 40. Cum* 

594 ? , . 

If plaintiff has property, and omits to claim it before 
the (heriff, he may notwitbftanding plead property in himfelf 
or in a ft ranger, either in abatement or in bar , tho* it 
was formerly held, that property in a ftranger could only 
be pleaded in abatement. Cro. Mlia. 473. Winch. 26. 
l Show . 402. Salk. 5, 94. 6 Mod. 81. 

In replevin defendant in his avowry pleads, that the 
beads taken belong to a third perfbn, and not to plaintiff, 
therefore prays a return; to which plaintiff demurs; for 
oh avowant’s own (hewing he ought not to have return, 
having admitted the property of the beads to be in an* 
other; but judgment was given for defendant, for the 
prior pefejften was in him, and he hath a right again ft all 
others but the right owner, and plaintiff by his demurrer 
hath admitted, that he hath no property in them. Comb* 
477. See 6 Mod. 68,139. And 2 Mod\ 242. 

7. Of the writ de retumo habendo ; of returns irreple¬ 
vifable, and in what manner the jberijf is to return and exe¬ 
cute fuch procefs. 

Tne returns habendo is a judicial writ, which lies for 
him who'has avowed the diftrefs, and proved the fame to 
be lawfully taken ; or where on removal of the plaint in¬ 
to the courts above, plaintiff, whofe cattle were replevied, 
makes default, or does net declare or profecute his a&ion ; 
and thereby becomes nonfuited, (Ac. and by this writ the 
fheriff is commanded te made a return of the chute to de¬ 
fendant in the replevin. 35 Hen. 6* 40. JDjyer 280. Co. 

Lit. 145* * 

A bailiff who xna^ei coatmnce may hgve judgment of 
a return,' and ponfequdntly a writ de retumo habendo 
grounded on fefe jndgment. ‘ Ch.ftht. 59. 

;; 4r returns habendo is hbt a returnable procefs* 

fatih * PPtttlj* awarded him, and he fuefe 
baUndo, and fee fheriff return on the 
- ¥ -\atafunt % (Ac. he fhallhave nftire 
!, we. According to the fttttttte 
/ have nothing, then feey jfttafl 
plpiptiffofplaintiff's own cattle, 


/«*&ragainft the ^ 
of <%fii* a* jf; 
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Return irreplevifable i. fijWSS' 

Ibcrilf/^ ^ *‘ BST, T u f > ijy ver /i£, or 

3 K jt - 

^is&afURrJs^ 

"'AISKSft replenn pKkdff^oes'not d?P£ 

on’the trial, being eaUed fer «bat “J verfla’s 

rerkvifablc (hall not be awarded* as or J 

the pound, fo may diflran a-new > fo “ “ e U 
fore judgment. fl«A*j* . the owner of*the 

If return irreplevifeable be *!? if dl:fendant refufes to 

cattle may offer the *"**”* __ have detinue, becaufc 
deliver the diftrefs, plaintiff m y d Raym. 

,hc difirefi it only in nature of a pledge. I L*. m 1 

7 By the ftatute of Wi’flm. t. cap, «?caftle 

sX^jawsAS’^Swi 

and make deliverance; and thu w» * "g* S 
foon after the irregular ume of flea. 3 - * */’ ‘93 » 

c Vli. 2&12S U- * £«*2 1 3ft y 

for he ought to have taken the/.# r«a. for th.»,waaaoe 
“ifthffteriffreturn, f«dL^^^f^Sffljiiuot 

him by the bailiff, ought prefently to enter into thefran- 
chtfe, and make deliverance of the catfle taken. F. N. B. 

l S 7 - c„. , Hinlevin in the county court without 

writ *and*the bailiff return to the &««£* that he cannot 

SnaasaaajK^-SH- 

wrhofl“.^l but if ’the 

z sat zz&fi&r* in 

^VfTnTeple^intfeXriff retuM, * 
that it a good return. Are. Refer. * «f» *». «!&£ * "" 

. T» it a good return, quad nuilut vtnitjx part* got *M 
jfaLgfJL. awie s but it ftems thefoenffw not ob 
to require, this. Dalt. Sh. J 5 ^‘ ■dUm. 33 * ■ , «, 

ffV Sheriff be fhewn a ftr^r r goodi. Md to 
tate/Sem, an aflion of uefoab Uw ««4 h »Vf£ 
otherwHbhe could have no realty., 'for-fewt ftJ?W£* 
« _ iue.mrm «/rit i/a’ hrotHftate probanda, alftd WW 


and ebtef thereby; when be may enter by the ©pen gate s, 
but if the ownefhindera him, fo that he cannot go by the, 
open gate for fear of death, he may break the tnclofure, 
and enter there, to H. 6 . tt. a Roll.dhr.jyi. 

The Iheriff i» to return, that the cattle or, eloigned, or. 
ttoxuoper/hu.ametojbew, (Sc. Or a delivery i buthecto- 
not return, that the defendant metfit the cattle, bcaufe 
it ii fuppofed In the writ, and u the ground of u, which 
the Sieriff cannot falfify. t Ld. Raym. 6iJ. I Lutw., 
C8l. $CC Jvtwjf Difir eft. " *. 

5 And fir more learning concerning Riflemen, fie _ 4New 
Ahr. e«J*i8 Vin. Abr. tit. Replevin, and Black. Com. 

jV. 13, «4S» * 7 °" 

A flaint entered in replevin. 

A fi, complaint againfi C. D. *f hit Unfit unjvfilj ta - 
. ken in bis houfe, (or kit freehold) in, Sec. 

Pledges, lie. 


stiff to itrtp * 9 ' 

Kelnst that the ttMen hit mre 

Ljf the ftr/p who shew# tie good,, a Re. 

I*. C««. ^ '%& 


oi's,.. M iSS'-ftSfiLSuf'ttfd 


Form of a writ of replevin, or reflegiare He averih. 

G EOROE the Third, tec. We command you, that 
ju/h and without delay you cau/e to be replevied to 
A. B . hu bcap which C.D. took, andmjujily dttatneth. at 
i,/aid-, and after do yon eaufe jujlly to he done to hit,; 
teg, that <m may hear no more clamor fir dtfiS of jujhce, 

&c, • 

! . Berrfcbp. Tenants having their goods taken as a 
dijlrefi for rent, are to replevy them in five days, or they 
may be appraifed and fold,, by hat. t W. IS M. fjf. 1. 

‘ Adhere are any goods are fold, if property is claimed m 
them, and notwithttanding the patty doth replevy, trel- 
pafs will lie, (Sc. Mod. Caf. 69. a Lilt. 459 - 
T6 replevy is ufed for the bailing a man. St at. trcjtm. 

1. c. si. Vide HomineReflegiando. ... . 

BepUWtb, Signifies to let oue to mampnfe on lurety. 

3 Replication!" (replicatio) Is aa exception or anfwer 
made by plaintiff to defendant’s/!»•• And it is alio ,.>a 
which the (complainant refliet to the defendant t ani> r. »a 
Chan,cry', iSc. Weft’s Symb. par. a. 

The^ replication is to contain certainty, and not vary front 
the declaration, but muft furfie and maintain the taujt f 
flaintijTi aSidn ; btherwife it wiU be a departure -n ph a<l- 
inn. and goihg to another matter. 1 lift. 304 1 Ho 

as a faulty bar may be made good by the rephct.t’on ; 10 
fometimes a replication is made good by a rejoina.’i ; i,.tt it 
it wants fobOance, a rejoinder can never help «. a LtU. 
Abr, a6z. A replication being i*tire, and ill in part, is 
ill in the whole: Blit if there be three replication!, J one 
is fuperfluous, and the other two fufluSent, and deluulant 
demurs generally, plaintiff may have judgment ou thofe , 
Which are fuflicient. 1 Stand. 33B. 2 Sound. 17. 

Where defendant pleads in bar, and plaintiff reply 
infufficientlyj if defendant dteiurs fpeciall); on_the repli¬ 
cation, and the bar is infuffictent, if.the afiion be of fuch 
a nature that a title is fet forth in the declaration or count, 
u in a fomtdon, tic. judgment may be given for plalhoff 
on the mfaffirient bar of defendant, And where the title 
doth not appear tin fet forth in replication, and tlvat u 
fofuificient, tberf judgment Ihdl be had for defendant fet 
the ill replication. Uddb. tj/h, t Leon. 75. 3 NelC 

^Iftbebar is naugjtt, tod there^caftraliltewile, jdaiir- 
| &aU never have fodgment K So f thefe w a vamntff 
bj^een the declaratfimand tW repliiation, tho thcrp be 
averdifl, "&t. Hof, l% Sr/Hifo . ■, . 

■iiJication eonclodea dfotr *ith hoc paratui efi wrifi 
de country In action oa a bond topayall _ 

Vft'/! 2 lS 5 rSS. :&iMn' ise. -S^da. 

_ _ j replks that ha 

«!• a demdrrer it was 
hfild plabtiiF Ottebt to have concluded tt the&nntry t be- 
Uufe theH is an affirmative aBd negative, and a*he might 
, bo 




wiw jftiatff ■„ .; ^ ' * vv. ^, 

JS£&SSt'S^SSS&^ 

& 1Scpi^ {!$» thietafc ft * wHiek rjfei«8/ 

•rwSJfef W^'t* *%*. of*»fei WpSiHy «Wg£t 

J 1C* 

or other ootwt, pefer the ftatfcj/fc^eejft,, @V. to »M 

riS^s^’i^sSE'ass 

lutr order* <7. . •„ - j 

A Mafia? lit Chancery; having ait oijtorcC^hpence* » 
to tffue hi* famittoai ftr theparttes 
tain time ami pM; WL«P*< 

with their couafd, clerk orfolkitpr f to 
and maintain, or bbjc& 9 ngtiotthu 
cate, fcfr. And Matters are 1 © d*a# their Report* ki« 
and a* fuccin&ly a* may' b«;jar^/Sa^/ag^frf 
tfr judsnmt ff tfo cw*\ withobt^^hil' of :'tho Afbwi 

d ots of the order of reference, or mef.de'Wt#, of c#8» 
bit them; ttkkft in e*Jet 'wjbed '&lnf'j^ffi 


■^«ew|Cf^, 4 #wy t .,^'4, 


ferity 

6i»^jlS«w be* ooeet .juft csa«etd» * m!3u^ 4iS 

J u — i-Mlt 1 - ....■■/ ^.‘ *-'->■-■ - - - -fc.-t—. ** - - L ■ V_Jta£ - 


* f T r ItTv • a , ■#< 


. rf.jCS,-.'^ jKpt^lk', -.■ ■ ■ 

(kata woeup 

< »m»jft * d .<af ftloay. h;»** few A«d,e» jbav# n£ 
$$$ ite ,$«<*#» dll a <p»v*»i«Bt da**, Z <.,, aJeoKNi 
alhff'W&dftwjr, then to beeacecoted, (ant due b ine¬ 
ptly*, •«&»* swy haw a part on to plead. thmfaratohe 
tepikyiA' till -.m .neet fcpea*. ■ ta '405 10. I 
tiyf. W:.j6$ /sfij.' .^ ; JP«/feegf» ^ jA«d. Cwi. 



Bifli m cott 

TTTTT'T" ST?* "^ 





a. I'l a w a a ' jww e^.«ei?-; j®M a^itjw ai# 

MMMMKJ ’ 






wibsll 









'■' Vw w 


•^$S 7 < 


®tf 


























































R $ Q. 

* "In eentrafts gifts vefrdi&S qWftitej'tiTs 
contfarietics are for the fame, thing at tta-fombthnet iu. 

*fi♦oid. ym^um. , .•"•*■. •: * * 

A. made M. C e^attois 
•dmiiHfter tetatotf*. *. «hdO 
'execetorS It tail &#ld that : thewt® brought t 


iw iov vvijw *# ^v«m m». m v« »• /»* / * w*« 

j#.'WiWbidt'faff- in tail, (UMriifel^; ffcafU-faketKe 
•poitrof fWtfar to6o ybani ^jhyB^|*>W4'} iRfr in 
common nrefumption a kdfaM winy thebentStaita interest 
■ «Bt s Vhat^nm^t , 'n ; ©fc tKtPjs,’ 


'within fattrdaye *ftte'A»l*rard , t ft&tff# that if hlder 
•dHHkedthe ttrtd W»fe <#b tUW Iftir'Aiiae, andllMMd 
’$ay ttth* trfstatM. asa ao'ttr/r tew, tSSt'tbe# the 
Urbkrefaent&ould ki voM, fle frevifih rtfuguMt, and 

4 irwid good in the commencement m*y "by cpnft- 
Ineeaoebecome rty/fettmi, ai grant of jttatby deed far 
W^'dMvUlA'tte' itfaal) not chir*e-hi« ptrfan j flfe'efa- 
wj£ii good, but if the teat; be 'em**, wd the grantee 


ir flail not crnwelu* ptrfan j tbeefa- 
Mod, but if the tent.' be 'em**, the gnSitee 
tfa hieeJtfefctitdre flail charghj the perfan df the grantor 
lu debt; far OthetWiJfethey Ur MteedOcfa; fa^tfa 
W» MHunteer, by eOmb^fattte'v^d. ■ 6 kef.%i.i. See 

. fRtMtftim, (rMMirft) !* defined %^2/d;. £«*r to 
U'wU#«faf«ir!Wi';t #4 flat 
Wefauft tffafe «r'd!faAe,%rfa. OSfa'dfae ‘faflrVnfae* fef 
dtyfrer* Sr 

Aver 6 f «dmmw ipmimi ai/iiu /fieit vtritMit. fR«^.| 

“ffeb ; bats 

1« wite^geneMfy-feit been, MTMity h&n bate ftM 
%rtbod*Kt. I'fde, Jt. : .■'" ’. '"■ ;! 

■ A little time irfifShant il^gdsib||iUwdttt^t, which 
jwedi not t «sry entiene pedigree to euuph ft;' 'ffttilub*'. 
%«1 accfcptitioawifll tnoddee -u itettoiirfri*, TitEto.* 
•MS. ft« itlaa'lwm heH, -flat, <*w» Riptmto, 
idflnotte iateflft* of *a MMrtMft ft'ctflctittid # 
^burerflve te^.'tMiieiK'bet-'el^llsMftitte. Vi#. 
‘Mr.A£4. ’Aad'fihbe'ftetwil natter fans t be«rerfad , tb 
tttduceeJNMMfa/W. , 

V 'lhduddnitiy'faee<irt^eidliif^a{iMI‘b^a' ! afatfa 6 es-tlvb*-flot'realfy’ 

<fa. i few. -<i. s'JMW. fa. : fit# Mr. ! 137. And 
tidi*i» npatwt, Wdbfieem JbMMfc, tie. 

^ ■ ‘*fcs*tt*flw»' pt'HMtt f " b Wdfa-Ae uibtrjScw of the ! 
law, n petfaM Ifaveiia thrirgodd dune; 


vnmotjr W91UI wv »w UMAwm aa tt. j 

' tbefaeulity of X»f0#bit at flad Ha «tt 

of detn&iou and dander, ate rahte ib^hicS'imitr Jitia, 
lefaioHdi, by mfaa'inhd c*»nd ‘Jifalfee v,t!gt)u, 
thelb briiHd^offibietflrhnfe. the wmrt bd j bwi e ii f of’'any; 
bflarMfantt{eor ifaht. - ’JBfafcF; (M. '•i^-rti., ■ ‘ ■ f, 
- ‘ 4 faotK&'l^'dSMe •• 
te^^'-a^.'tttpWetf'jftaWngf a ’i&tm,' ihfae-tw^it 
to beu'ri^fto Hftit. s iatfit 

due, it ii payable udthout nfly/tf .%) 

’daty ptked»t on rtf^f, dm dm • 

%fut on a prowHe for a peiiuty ^ c^Ilitftral J fatt f ■ Am 
fhoul he an' ! 

'0*. 74; 1 Whw.'fe/' *i £toe^; ; • ' i 

‘, If a detail Si» 

for then a nMK/f .iijMi any ;<siaj(e- «f jdtoaj wi : 

^Stanifo gaiinlrtb' jijrlte *i Hhttftt 
wmmfi* and not beforta C*r#. J*c? aoie. i 'tx&i 
H^Smeai d^bs Ibr' ftiObey 
IdiAont 


in a cause formerly com; 















































W if. if. Wit i*Aid * wifellhffl he mxSuLk fe 

fiwjt **f her htftba%t» <W, .fiM* -SWK *w* 

Jh» i» admitted onl^/er-KSemiw** 
to jmrtUalto hf Hfh •** 

Mrpoffibiiitjfi (ft. |k# Iwhibw is mmaiadtt ate ad 
eftatetail, which wparduiablm irAA'JJJ.' 

Hulband wd 'trim Wfji » 

another Ja 'ft* j,a : fir mtd m'-,fto heoftlttep^ <M >«* : 
bandi wto made , 

t&e wife prwedthatfcemlght be **« 4 . 

h«i rifcfcj; | hot it wa* ,d*#i|»d!Sy <>ie 4 ®frti htaafc if de* 

« MFlbIf |iriUHe, »' 


ha{band ihould recover, > he might falHff ; 

arid bccatife Hit estate did ’ flot.dep^jwlait th* mfcMf ^ the 
hulband alone, but on the eftate of the' hofbhnd and ^nfe| 
but at left he was repave^ i‘t , -a;. / ;. 







the lands if he recovers fro® thatttme tift wl jddglWWtt 
and demandant ^covering* be giMtMfy 

&r. Stat. ao M i, ■ ■ . ' / '•; V 1 ; 

#f *N“W» tejd'Jj'W 

cciving homage afksieuati itkh4kijBoa mthte land 

tr-x'L . /O “ -> ...i '■ < •> ''.-n,''' 


.to^JJfcSr wSS Iw 

itW#ent, Jwwwjotmtke reftoe j 
**e if «3w9F odllm.tl*. eedoral authority c o nwn tt e d 

hkgr 

«(* jCa.«U 

















































fender, aftranger ufe/refehA JtadfiWrflrt' tapAfo** 
meat it in life? manner hUb 
%Hm»k.P> fc IJ9* ' 5 i ; T?* y 
The retuan of a refcpe cif *' fokteV 
A. it not fnftdcj&t tt> p#thku ftijAltowftic# \pk§,0Mp* 
without indlftnieht or prefonttneat, by;tWfottW*$ 
3 - <- 4 -?. £ 6o &:! ■:(' r*r ' 

As in cue of anvefcape, £ In Jnfo of ftpe^MV & Ae 
party refined 1 be fanpMwniw ^ be- 


t hdiAint, die ia#ifi&en.t 


at vuB Mi at imUmm&t timeofi ■WtieKtj*, * 

but if the party bf thdife a*0 tita by acap**#, and 
refined, dm there a' todW that he wat in* Where on the 

difted/Vmr, and takeni ■#*/, A C**> 7 - fmnt^ and the 
But did* the refiner may be indeed h&r* th friatifriJ anbyering them 4 
i*r tvmiBii and attainted, Vet hefotll not be arraigned is maraud to the 
or tried Af/hry the principal be attainted* but if the per* andthe refoierift 
fan refined were imprifoned for high treafon//*#. r^emtr ebargedoa «&d« 


v '*•'■•••< ^ jii 'iffi ^ giii'''' 1 ” r ^wtl 

tKtanmtladayctfe tiir tH&ftDfi' mHffitiiyhtr tOKta* 
imAt- W. 

cetswiUulcaao Atit '^.Xmij* W rtAorti *hm tktjr 
•i wK “?®3.?ssi* te.rewrtfi®*-.'' X'.lt&vti P.C* t«, ’ - 

At*r amfe**'**# miukm mx-'Swfet. 

Humfmto* <mhr*B«4i frirAMMavifi -«f'A* 'fefS-aA 
XrfW«BS,*.. m flw odwr oft" As fttdXh «nm ’A w» 
qaitite. r»*». f<k »In AX; Km> mt Mt* 
Wham ob tbs mam of * a&m, U 

ttmwtttoww, upon 
.mriWenagthen fcotlfthtrsfcoss 

it nttmadtoAt owltwjy Iffi**, 

tad At reimari* iwoiight into court, he fall mt he di£> 


wr . chuigeioa Jadf*. )M. 

are '■ ; 


ceedel agaici for a mlfprifion only, 
a C. 140. 

The refeuer of a prisoner forlclo 
clergy, yet km w. r/wyy\ 

607. ’■ ' \ 

By the 6 t. re#, at, 5 . 


fflru/i.aP. C. 140. 

The refeuer of a priftmtr Mfelony, the* not within ddfeddant to nudce a 
awy* yttjkall km* kU (itrrji% 1 Hal; Hift* P* C feftepn.he,aided-by-j 


w«i ddght tdftt forth thefpecial 
ft withTim certainty, at to enable 
roperdefenct. ^ 1 ^ 4 . Node* 
evbidift. 1 M* Mr. 4tu 


By thefi^ t. o*y. aj*/^ J*Jr any perfon refeue 
felont ordered for traaft^rd»tidh, or^aflili them l^nuftina 
their efatas, he HiaU ft ^ilty and foAr de«£ 


l '-L ' ,.'.... Thtfi^i If wind^ lay m o&nce bn an un* 

, J? any perfqn refcite certain or ifepofible % a» ndiesb it lay# it on a future 


■mnthma brnjjit tf gkrgf* 1 
1 A*thc offenceofreftain 
ind M/Ottf 11 Bfiuilly fuaifl 
. imet of vmn&a * jKribn 1 
h> execnaon afttr 1ad«ner 


Sob 4 <b 9 Gmi t. A at.... ; pagjt 
it narftii in cbSm of wrtfca, «6t. 

BUTW fn4ifttt«alkA At of* : - % 
i‘ amti 00 mefoa^roctfi, « jop*. 


day, arltfri ahe oad at fiOMtfiiactttXISeMiit 4lift, 
.or. bQUB jt.oB AA « <Bjr‘^MArPAt# At todi&wm rt- 
pagr».ftt.,|C kiac It w Opidt i Jfcr tjj. ■ X«yf. XtB. 


AvPS# 

tjtft&OlU, 


;W&tytliMr<ttiton at >«££. 
it.pt* w&%K0ny,'i» dMptki 


mdum mi mium tigt-,tm dr ,«Am#«?«# 
r^f.',Co/’tit: l«i. r CK>BA.-|| 4 .:#*. 


ia mention tftjr judstaient, ftinBaB At nffAdtrl* « «m Alm.rtr rg^tr «p|;' Ml^'«ad tUt it UwtTd bt 
writ of itfcon* or » Mntnl aftim of.• .ww»dai:mtt'tA«A At' BriiiX'iffc,. them dfe tmt Ae 
•i/, or msaionm At cafe, walt wt^A aSmfw.trr .pfaw.nsAott Acwm!#>r<345. i&dj f. 
MwwtwW. «'*• ftmriiih'jpipiA> 'C 'gSdAW ; *#«k. * ■ . ^l 

to gmot ta apaAdunitagriim ftch wroapddert, M hme Aa wpAi tAt Pit laiftiMif «f reftooi, that 

,. tit Hehfi Mtmumgi Aar.rtt dr yfmyHmfib . atawtWA.hAAr W'Sf^otidr. at’-mam-firii, lrato*er> 


frpda ■•hf'rf <r-T l iwmygpJtf ftye r 11 tlmd j*m 


Sat. 577'. ' s , , ; ' ‘ ■ 

He whooeftaeisrifene froih any of the ctott* of , n 
WOmnhrC,tUB witSmif fiitSa, a Mow, ftaU fwfeh hi 
hit goods'' and'M 'n’a Wh 6“ lAdti and ftfhr irmrifea* m 
ment during lire; but not loft hit hand, becauie.nejdid 7 
mr flrikei 3 , £ lit • 3 Ajd-Hi* i 

It» dearly dpeed. b ijtfedtft on «&• ipwj* « 

cef» the party inured. ^ttn^ *. ,:# 


ruled, it jrei 


ftNst'tho' word 

The fame 
, My^#yer-tuiei'-and drere 


Stall recover kit 4iU a^dtei^'the' wrong*,„ 

doer; and the ralhdr, ktapfe m,,^ 

kaw n* rm*ij tyuitf ikt Cto. Jcc* 4»- n Hob. f Jpij 

ado. ■' " *‘" r * Z'' ‘ 

Alio it hath been lefofoi ofaperfen >eV# 

Incnecotfon.oa>!wnJL v W diatk. m.ettUKpfPifo; 11 J* 


on 'tbe' : dnhV 'tu,#hki. he 




dged, that for rcfoaat aperE^: 
>r c*t*tk. an, iMttwn Ifc 


hebeinihiiiaforf 



hmypttui it m kar h m t aSm r ft 

fo ifmSnd! «rV* WRfi 

he had fttisiaftion from tire warty* 1 


die pirty^Wblrih^ : 

t ; fin* 

liiitUlE thev may blend thet Ae j 


■ 

, ; :idpmi i . : Si k ''|je were tm- an 

upbhmefoe ■-my^lmh -hppeaiedf« 

•'"Hr-' la bn 

.ann jmw#5elbs^g v pif ; #«r« 3 rkm not 

‘Ityf ha^^de- 

end In cnAody, and font 

he wre refeudd, levV^ftMfcntji., 1iycn , 

.(n.an^aftlonpa.'^W *hfi'> for a.iefeona on mme pipceft, 


he had fttisfiftion from tte ^art; 
againft one, 'ttt'bwrV MWg 
• 109. -ftbriopg*/I 
■ By die ftatute s It* VKjN) 
pound*breach or refoeml-lamd 
^ppe^n grieved fh^l fon fpmifi 

awMf «A *? 


edgewff 




XII 'J»aZLZa 


esi*!! 


(Admfi 


um 


rieved ihaH fo n fp^f ia»M'Ofo%n i^p#M 
megts ani tips amdnft the o«ente*,^ a^ia 
ere e^F 

■ n ha A. *.*£ A 'iAA.’ 

npnnn Fill ine rflia rnf ■, IRIlHHa\WvWvlll-^ 

iilff ifW fkrew ltf Vat 


iM door, and' 

Mir lip Ame ^of Xtim ia di%Ait wSA 
U^la^iNidii^-At’ 'tMlPdd him 

|^|pV,lm^‘'mmA'''Ae ■?>*!» of Amt wo* 
t f au <h8mmf| r 'mid 4 ':ma dovtraw&a,'«a<fde> 
tdg a . otsife-mh tis tad pot At paHy ii^ a 
m>i»«^Mwoa1d aet'ftShr &htiSS > to 
jphm.JtlfAW Wrwm® hmfei r«rii s Wag 


py«li pyi 

ms 




fidd, 

Ifo# doifo '# aftieti • hanm' An 







HH WliXX 

ttreafigBffip™ 

vend hy hha', ^ AmmrfAt Kmft mnt, .wem* 
or violently taken froxn Hre, Aey^Inwaaf 










tmrtaHtf tiffpMwM 1 
■ — *«. *,•&** 

f. to? © 


to* 're«rr|.’ 4 ' y 
&>»■*,**) ** 


a. Ik «*4 oA ^ -erj 

tMtfjnSt if *W 4 ** 

anlerfe.i». A«0»*^ *^*5%*, [« 
way retert the ^^£"*1. ?t*«Wi«<M w «“ & h “ 
that on * »«ft> e proetft te ft to «to Ml 

ptffe xmitMuti -r»«. Jtffe. W*. 

the execution of. every *M&* |!^ }.|. i JW. ^ 
4 Marck.U 1 ftfc 1 ”"* ^ M ' **?" 

&. Z%’Z&&!2t SSfi* ' 


f!L r« T*,. B* t& «*ri»«w. 

hit poffi w ««ft en« °» “f "f » ttototitoi » ** * 

lwWsk? 

him to prifen, tho* he . f *. tc ” i t u^Ted,' and he todbi* 
: .Cm Urn < for wh««l ** W , .'■■ ^.toaltototAtatltilt 


him to pruow, ww —uwMfcd.. An*MW® 
eWr «*J fof wh** judgment ^uwaatSOB 

TJ do not 

money, and then-.a t^/^ w ♦ h«*ritl tot' B* forth-1 

BtxtaU, there it i»prefo®«* -S*W 

earning, becaufo 

judgment ; therefore tto foeiW reg*r 

\Jta,m «»W££1?SSM 

he took the body, >et that >t ew re^tt 
■9 karat «" Jtjjjtett — •• •« • 

*. which war made, , *,/. 

refeues to theW»^«. ^ 

388; 440. 3 ^* 9 ^ after ju 4 ftH> cn t* C rp * 

l um l£Lor on a «/<« */**«*,*»»: Jtog v* 

y«r. 419 * * *•** *ff' 3 ,fe «^jnft the fltoiff fot *n *f- 
In an aftion wfik* 


SKSmS’T» 'ns* «*- ^ TffiZ 

gggSgLAETior .the .he ■ «**. 

«f An AetiffV «feMjr* hut to fay that he «the w®®df 
SSffiW.Wf 1 r of the toftody Of Ah 

the tariff returned * 

Sps«HS 5 ?S 3 S 

?J 5 Ti£ • w '■»• «“*■ •«’ ** 15 

gS“, r £ 

s^vEStte**?* 

6 Mod. «o. 5 AW. ••"to - . tMU.ny- Sto 
*14. i5«.7«r. a 4 »- */K l6, „V f*e ,,,;. 

tfUCcattO?, Tbe party/who commit* fi&ta * r v 

»p /•. /■ % iv yfcwtikirilg iito tbe Kafld^ 

imets If iSLlr Awtti^r- 

-wsapsr e-w 

••" i “ 


; mwt v ar— —- 

not be f ot ^ 

—* *'1 -i£ 

52 ft 5*5 JBt. ffim.'i***!*' 

*fti^W.*2f3r» houfe, or iandn- ahd be«ri» 
“ mutt . W toeSto « »e *?>“ 

■teffee, therefore 




*>V aw — 

e; irf 


SK‘h»A*lW«*% c i 

by the King’t S 

Ce. 84. 

trakora, for the i^ rl ^ 
againft them, 4 ^-«® 4 * 

r K*^«be 

aaxg aigy* 

^JSerii fcbdd **^** 


»vr»v ••• 1 

'Wfo«h 

^tedidtoffoh*: 



s oh«e itf : ; 

'■- s'-thw-pf 

Nfe* 

MW#lir 
^Bf.pt,- 

rwoitto hy*»hel» —-j 

[liini'WineM* 


g;SS:^%‘ “***** 5 ?:* 

t!.Uek kma 


a foet«r. 

<flwih*> f# 
y. rt. y/, 3 * 

Jitath- ti 

.With 
refctih«t L -r , 

the^Sedenttfol 
The foertff • *V 

thopjy* ,^ ??^ 

party dtfchargw*-^ 

■ viatereA^^ - 


tVal 


i badi tod 


JTC mUU «» T-’Jy 

'■jag aag gawPi 

rim ^ i ‘ iritnot rifimni 

ijg-siflfnsti 7 -.v- *• 

JW-W ^^''WxiLi 9!anihei a rtiait*« »bode or con- 
ttcfotnct> iRt/uat'k) ^ ;nle ^ that ie 

Atouwet t*toto ^»«Hoto 

J&r^sr- r^iiisShe. *. m 

xrtfzsv $*$**•'# -m?"* 

%SiS5S 

^ t^totod wifoto ‘•“‘hew.*®. 1 *?!, 


r _itttred 

^forfeit- 

, rfynxen, is 
*rwl on the firft 
lAatr^ar obliged 
preach^' 
qrtoe^hurch j and ; by 

■*£& Bia redoty '■» ** 

^tiiteoded not only for 
tljty, hot nmai"fa*J*t 

Jto5to : . ; tto* levrfui tre- 
55— W ;,' ii the unto *here a 
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RES 

diurch or King; or is entertained in the King's fervice. 
o Rep. 21. i Cro* 580. 

In an information on the Haute, it was adjudged that 
the parfon is to live in the parfonage-houfe, and not in 
any othtr, tbo 9 in the fame farijk. But as by Hat. 13 Eliz, 
tap. 20. Leafcs made by parlons are declared void, where 
the parfon is abfent above eighty days in any one year, 
On this aft defendant pleaded to an agreement for 
tithes, that the parfon was abfent from his parfonage by 
the fpace of eighty days in one year; and the jury found 
that he dwelt in another town adjoining, and came con- 
ftantly to his parifh church four days in every week, 
and there read divine fervice; and it was held, that this 
was not fitch an abfence as is intended, by the ftatute to 
avoid any agreement or leafe made by the parfon. 1 Bulfi. 
x 12. 

A perfon allowed to have two benefices, may demife or 
leafe one of them (on which he is non-relidem) to his cu¬ 
rate only ; but if the curate lcafcs over, fuch leafe {hall 
tail no longer than during the curate's refidence, without 
abfence above forty days in any one year. 1 Leon. 100. 
See t Cro. 123. Some words in the aft 13 Eliz. as to 
leafcs byparfons notr^oyfe^upcaled, vide 14 Eliz. tap. 

An incumbent prefented bwhe imiverfity to a rccu- 
fant’s livin<', {hall lofeit by 60 dtvs abfence in a year, 

1 IP. & M, f . 2 g y; <J # g ee l9 ^ r# t j t# p e ji^ ettC g t 

and fee Nen-refidence* And Black. Com, x V. 390, 392. 

ISeiliiff &qgatet, Is he to whom the: refid mm of the 
eftate is left by will. And fuch legatee being made exe¬ 
cutor with others, {hall retain againil the reft: where, 
there are two rejtduary legatees f and one dies inteftate, his 
ndminiftrator mail have a moiety of the furplus of the per-! 
fohal eftate Of the teftator, contrary to joint executors, who * 
ate not intitled to moieties; becaufe by making them re - 
fiduaty legatees , the teftator intended an equal fturre to 
both: And if a rejtduary legatee dies before the will is 
proved, hi® executor fiiall have adminiftration, Sc* 6 
H. y* t Chant* Rep. 238, Show* 26. See Executor, 
and Black. Com. 2 V* 314. 

l&cfigtuition, (Hefiguntio) Is the yielding up« benefice 
into the hands of the ordinary, called by the Camnijlx Re¬ 
nunciation ; and tho’ it is all one in nature with the word 


, Ri E S 

Before acceptance of the refignatiou by the biJhop, no 
Prefeutation can b* had to the church; but as foon as the 
Acceptance is made, the patron may prefent to the bene, 
1 fice refantds And when the clerk is inftituted, the church 
is full againft all men in cafe of a common perfon ; tho 1 
before induftion, fuch incumbent may make the church 
void again by rtfignation. Count* Parf. Compan. 106. 

A parfonage is not to begraated over by the incumbent, 
but it may be rtfigued ; and refignations are to be abfolute, 
and not condi tional ;• for it iragainft the nature of a re- 
fanathn to be conditional, being 4 judicial aQ. % Nclf. 
Abr. 157. 

If any incumbent corrupt!y refigu his benefice, or take 
any reward for refigning the lame, he (hall forfeit double 
the value of the mm* &e, given, and the party giving it, 
be incapable to bold the living. Stat. 31 Eliz . *>eap. 6. 
But a man may bind himfdf by bond to refign, ancHt is 
not unlawful, but may be on good and valuable reaions; 
as where he is obliged tortfign if he take a fecond benefice* 
or if he be non-nfideutby the fpace of fo many months, 
or to refan on requeft, if the patron lhall prefent his fon 
or kinfman when ce ihallbe of age capable to take the 
living, Sc* Coo.Jac* 249, 274.- 

Tho’ bonds for rejignation of benefices have no encou¬ 
ragement in Chancery ; for On fuch bonds generally the 
incumbent is relieved, and not obliged to rrfan. i Rjj 
Ahr > 443- 

On debt upon a bond to refan a benefice, the court 
would not let defendant’s counlei argue the validity of 
the bond, thefe bonds having hcen fo often eftablilhed even 
in a court q£ equity, 1 grange 227. But fuch a bond 
will flpt allowed, where money has been paid on it. 

,, ii; 

A parish’s fefufal tp pay ]his tenths, ’tis faid is a re- 
%which,he may be deprived. Own 5. And 

Where r made de eccUfia, it extends 

to all the landf^nd poflefiions of the church. Cro* Jac. 

6 3* - r >, T 

The ufijal S wpxds of a rfanathn are Renuncio, Cede , 
Dimtto, and Rtfano ; and the word Refano is not a pro¬ 
per termalone* zMl, J50. 8 et Black. Com. 1 V. 3H2. 
39,3- ... - 


furrender , yet it is by u/e regained to yielding up a Jpiri* 
tual living to the bilhop, as furrender is the giving Up 
of temporal land into the hands of the lord. And a rt- 
Jignation may now be made into the hands of the King as 
well as thedioccfan, becaufe he has fapremam authoritatem 
ectkfiaftitam , as the Pope had in ancient times; tho’ it has 
been adjudged that a rejignation Ought to be made Only to 
the bilhop of the diocelc, and not to the King; becatile 
the King is not bound to give notice . of the rejignation to 
th* patron, as the Ordinary is; nor can the King make a 
collation himfelf, Without prefenting to the bilhop. 
Plowd. 498. Roll Mr. 338. " 

Every parfon who refigns a benefice, muft make the 
rejignation to his fuperior; as an incumbent to the bilhop, 
a bilhop to the archbiihop, and an arch bilhop to the 
King, as fupreme ordinary ; and a donative is to be re- 
Jigned to the patron, not the ordinary;, for in that cafe 
the clerk received hit living immediately from the patron. 

1 * 37 - ' . 

A common benefice is to be refigned to the ordinary, by 
whole admilfion and inftitutionihe clerk firft came into i 
the church : And the rejignation muft be made to that or¬ 
dinary who hath power ot iniKtution; in whofe discretion 
it is either to accept or reFufe the refamtion 5 as the law 
hath declared him the proper perfon to whom if ought to 
be made, it hath like wife impowered him to judge there¬ 
of. t Cro. 64, 198. 

The inftrument of rfanatlonUps be direfttd to the hi* 
ihoy and when the bilhop hath, accepted of it* the refana- . 
iron it good; tomake void the church# afid not before;^ 
unlcfs it be where there is no cure, dt good with¬ 

out the acceptance of the bilhop. 

A rejignation, mUy be made before a publick ttotary, 
but without the bwhop’a acceptation jt doth not make the 
church void; the notary cAn dnly atteft the resignation, in 
order to its being pit^nted, Ibjd* 


Form of a Rejignation of a Benefit, 

I N Dei h'ownp\ 4 men. > Ego AvB. ^Bor incumbent 
ecclefif parofbialit de t &c* in eom. diaecej. Oxoij. 
PoUns IS en cert# canfis .Jg toufiderationibus veris , ju/Ls 
tS legit imi/ me in hoc parte Jpeci.Mter moventibus , a b 
onere, <ura 6 regimine diQrn mea reBori#, de t Sc. & 
pertinen* ejufdem penityi exonerate, tandem reihriam mean 
& ecclcfiam parpehiafem freed* ana cum fats juribus, mcm- 
bris Sfert inentits unbverfis, in mdntts Reverends Pat ns 
Johahnis fermijfiom divina Oxoniee tptfeopi loci ijfius ordi- 
narii S diceedam, vel qufdm vkam in Jpiritualibus ge- 
rnmis, feu alteHus eujojcwtqut bant %eam rejtgnationem ad- 
milt end. potifiaiem habtntis vel habitur/* non vel in metu 
coafius, nee dole male ad idem indnBus, nee aligua finiftra 
machinatione metut, Jed ex eerta Jdentia, ammo deliberate 
S Jpontanea Vpluntatemeispure, fimpliciter S absolute 
. fcENunciQ (# aasioato, acre & verb vacuum oimIt- 
to, jure psoqtfe tituk & ftfejjkne meis in eadem reBoria 
five parochial/ ecclefia, etna eum fait juribus, merhbris Q 
patinentiis univerfis frababitis mihi haBcnus concrfis 
pmnibus Sfiagulh senuncio eofaemjue ctoo & ab tif- 
dtm rtceda tot alt ter Sexp*%ft ** hitfiriptis. In emus rei 
tefiimouium nomen tyfigilk* mum his ftmfentibu* afpofui 
dU& dunpr T .*. ' 1 

As # to Vefigaatitm of twnp<»;al Offiee^^deelarjnrat an 
aifcmbly of $$ corporation th#t»ou!d hb^ the place 


lefithation, efpecially 
«ftd enofe another in hia 


of tide^nai tto .kngar, n a h 

Jfe4«rfti:cotporatip9. ty&n&i . , __ 

pfheeyf ,‘%if 3 ;d.il • had power to waive his 

A blrgfifs Ai#po0tffm^lime to the maybr, Und de- 
fopi to him from the place 


3 a return. cSf this, <’* mandamus was denied 

to 
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to reftore him; for having refigned voluntarily, he Ujby mt&f habere facias ptffijftmtm* ls‘c in the commofl 
eftopped to fay, that the mayor had no powefto remove proceeding of juftice on a trial at law. Ibid, 473, 
him; and the caf/bcfng feat to HaleCh. B. he agreed, There is a reftitution of the poffeSons of lands in cafes 
and laid that a corporation, as fuch, have power to take 0 fforcible entry ; a reftitution of lands to an heir, on bis 
litch refignation. Sid. 14. anceftor's being attainted of treafdn or fsknj\ and reftiiu* 

But giving confeat to be removed, does not amount to lion 0 fftoltn goods, 
a re (lunation. Per Holt J«d Powell; a man may refign A writ of reftitution is not pro peri y to be granted b&! 
an office by parch Bolt's Rep. 450. where the party cannot be reftored by the ordinary courfe 

Refig nation by a common council man need hbt be by, of Jaw; and the nature of it is, to reftore the party to the 
deed. Lutw* 405. • . pofTeffion of a freehold, or other m infer of prohr, from 

Where an alderman is a jufticc of peace for life, by Which he Is illegally removed 5 and it extends to reftitution 
force of the patent of the £ing, who created the corpora* on mandamus to any pubJick office, i hill. 472, 473, 
tion, he cannot refign his office of juftice of peace;, be- , Where a judgment for land is reverted in B H. by 
caufe he cannot refign it but to a fuperior; per Coke writ of errbr, the court may grant a writ of reftitution to 
Ch. # J. Quod fuit conceffum; per Brighton* Rol* Rep* the fheriff to put the party in pofleffiori of the lan is re- 
US* pL *9» * covered from him by the erroneous judgment; tho’ there 

l&ctfgttati'on of AMBcen, If a man can have no title ought to be no rcftitutcon granted of.the polfoffion oflariJs 
to the profits of an office, without the admiffion or con- where it cannot -be grounded on feme matter of record 
firmation of a fuperior, there the refignation of that office appearing to the court. Hill, zz Car* And perfons 
muff be to him. 3 Ntlf. Ahr* 158. who are to reftore* are to be parties to the record ; or the/ 

t&cfo?t, (Refortum) Signifies the authority or jurifdtc- muff be made fo by fptck^%>r facias, Cro. Car. 3ad. 
tion of a court : Salvo tamen tarn refortb f w&m alt is jure 2 Salk. 587. f 

nojlro et jure etiam alieuo* Spelrn. If a leafe is taken f;i execution on a Pi. fa, and fold 

Dernier refort , the laft refuge. * by the fheriff, and fl^erwards the judgment is reverfed ; 

l&tfpettu computi Wwcomftfo baljtmw. Is a writ for the reftitution muff be of the money for which it was fold, 
refptting a fheriff's account, directed to the treasurer and not the term* Cro . Jac. 24 6* Moor 788. But a fheriff* 
barons of the Exchequer* Reg. Orig, 139. extended goods and lands on an etegit\ and returned that 

Iftcfplte, (Rtfpe&us) A delay, forbearance, or conti- he took a leafe for years, which he fold and delivered to 
nuation of time. Glanvil, lib. l-f. r. 9. plaintiff as Bona tff Catdtla of defendant fpr the debt* 

i&crpltc of homage, (kejpeBus homagii) la the forbear- and afterwards the judgment was reverfed for error* and 
ance or delay of homage* which ought to be performed by it was adjudged; that the party fhaU be reftored to the 
tenants holding by homage, fjfc. tho* it had the moff fre- leafe , bccaufc the eltgii gave the flicriff no authority to 
quent ufe forfuch as held in knight jervictandin edpite, fell the term* therefore* writ o f reftitution was awarded, 
who formerly paid into the Exchequer every fifth term Tel* 179. 1 And there has been in tffis cafe a diftltfettort 
fornc fmall fum of money to be rejpited their homage : But made between eempnffory and Voluntary a&s done in ex- 
this charge being incident to, and arifing from knight ccimonof juftice; where the ihe^fe commanded by the « 
fervice , it is taken away by the fiat. 12 Qrr* 2. writ to fell the goods* and where he is nbt* When the goods 

IRcfpite of 3 nrp, fee Jury* and Black. Com* 3 V. are to be reftored* bV. 8 Rep, 96. 

354.x. If pWnttffhath execution, and the money is levied and 

I&efponbeafl, or iBefponheat fiDtifter, Toanfwer over paid, and afterwards the judgment is reverfed, there the 
in an aftion to the merits of the caufe, V 5 e. If a demur- party ihn.il have reftitution withbut z feire facias , for it 
rer is joined on a plea to the jurifdittion, perfon, or writ, appears on the record What the party bad loft and paid % 
bV. and it be adjudged againft defendant, it is a refpon- but if the money was* only levied, and not paid, theft 
cleat oufter . Jenk. Cent, 30$. See Judgment. And there muff be a frit*facial foggefting the fum levied, be* 
Black. Com. 3 V. 303, 396. 4 V. 332. ^ And where the judgment is fet hfide after execution for an, 

Ihefponneat AupttfO} If (heriift of London are infuf| irregularity, there isleds 1 icofeire fketas for reftitution ; but 
ficient, the mayor and commonalty muff anfwer for them : an attachment ofcbn tempt, if on the rule for reftiiuiion 
And pur infuftkience del bailiff d'an liberty* refpondeat the mbney is not refitted, 2 Salk. 588. 
dominus libertatis* 4 Info 114. Stat. 44 £dw. 3. tap. In %Jcirefunds iprird dtftitiuioin. t?c. defendant pleaded 

13. \ payment of the money mentioned in the fire facias * and 

If a coroner of a county is infoffleiebt, the County as it was held to be ho plea. Cro. Car. 328. Bur now 
his fuperior (hall anfwer for him. I*ft«4y f payment is a good pie# to a feire facias by the flat. 4 6f $ 

A gaoler conftitutcs another under him, and fir per* Ann. c. 16 . % till. Apr. 479, 
mits an efcape, if he be not fuffkient, refpondeat fuperior; Upon a Re lama redtovenda sL paffort was put out of pof- 
and fuperior officers mu<U anfwer for^ their depitties in civil feffion; and on a foggeffion thereof, and afedavlt made, s 
a films, if they are insufficient toanfwer damages. Dr., reftitution was ordered. Cro. Eliz 465. 

& Stud, c* 24. • 0 The jufticcs of peace, before whom an indifltnent for 

IfitfpOnDetttia, fee Bottomry. Black* Cm* l V. 459. forcible entry is found, muff give the party reftitutiOn ftP 
Iftefponfillfo, |%i refponfum defert) Is he who appears his lands* Who was put out of poftemon by force., 
and anfwcrs for another in court at a day offigned. Glare- $***> 8. A 6. c* 9. But where one is indifted for aforfcible 
mil, lib: 12. c, 1. And Unmakes a difference between entry* and the party indi&fd tfaverfes the indi^ment, 
tefponfalem , attumatum* and tffonieUorm ; and fays that there esna^ ■ be rtftlmm bdbre'trih! a Vfrdift*. and 
refponfalis was for the tenant, not only toexcufe his judgment given for the party; thc-^ the In,d,iftmhpt'^.€r-, 
fenee, but to fignify what trial he meant to undergo* the roneous j it being too late to move' to qnw. fIndies- 
combat or the country. PUta lib* 6 * t* tt. ! mem after the traveffo, which pfiWthe matter on trial* z 

This word is made ufe of in the Canon Mii to figjmficat ML 47J» 474 * 
procuratorem yel cum qui abfentemexlulht. ^ A perlon being mdintedcfireaftn* br. he or bis heirs 

ffleftfttttfon, {Reftitatidb Is reftoring any thing Uliluffly may be reftored to his lands, fjfr. by jji«v King’s charter 
taken from another: It Signifies alfo the. fotting him m of pardon; and the heir by petidbn of right may be re- 
poifeffion of lands or tenements, who* had Imi hn&Wfully ftcred if anceftoriitxecuted i'fhi reJBtutlon of blood 
differed of them,. drefti/u/ionis rnnift bna.r-fc 3 r- ^gi^Mt/ons By parlja- 

a writ whjoh lies, wi^tj^dgment ia meataAitW.hio&d, honour, in- 

and make wIubk • If he h^tanefc, idit 3 inft; i£$™f ,i inft, 8, ,39 l - The 

court Which rever^jAt^ttdgm^^ a to hi?- lands, and. 

judgment for 3 wheraon jfylrtineiri fr- after the attainder. / 

ftitutionem habere wn:Wttet^mmm§ tb^ * t; *' ., . 

judgment, tod the writ of executmn^ ^i mdft fifiie Offd! Bd Wdrirjt tf reftitution granted to the owner 

forth, a LiU. Ahr. 472,, # But ihe lawitiB dften refterf of/bfen'gMr; by the court where a felon is tried ot in- 
the poffeffidn to one Without a Writ of r^fitntion, 1. e* dt&bent* aftea attainder of the felon, as in cafe of appeal 
/ 1 
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of robbery, ai B. 8. <• II. Andit miyb« *»£><* *?■ 
a«y wWthe felon i» ooovifted rf Aa Wwiy 
of the evidence given by the party robbed, <* by h* 
procurement, htf. And by «& *»*um 
adrainiftrators fcaU have reftitution of gopds, abd u is 
laid notwitbftaniing fait in market-overt. a loft. 7 * 4 * 3 

lD IfModi^olenarewtwaived by Bight. ed J° r 

the King, the party robbed may take hu pxxis agmo 
without profceuring the felon , but after M ** * 
King, they may not berrWwtthout sppeal ormdift- 

TfcS & jSrSTwJA •»> * 

into diver; the waiter (hall have rtfiituton of the hl»« 
by this ftatute. Crt. Eli*. 66 i.pl- 9 - . 

A. ftole cattle and fold them at tewW» » °Pf“ 
market, and immediately te wa» apprehended by*e 
theriff of Coventry, and they feted‘he njoney, wd after 
wards the thief was arraigned and hangedat ite 
the owner of the cattle. And by the court, the party 
Hull have rtftiwun of the money, potwitetendin g 
words of zi U.S.c. 11. the goods ftolen. &c AaACrtoh 
laid, that it is ufual at Nnugaii. ■ Noy ia*. 

On thi$ ftatute of reftitution, fee 2 Hawk* "• u l 7 l * 

‘ *|"isfdd 5 the party wholofes good*and 
felon to conviOion, fliall have reJIitHMu of goods ftolen, 
r.otwichftanding fale u» market-overt, oalefs a new pro¬ 
perty be fairly acquired therein. ^ 

“Kihat’t Rtf, 47, 48* s< p - Dat> mar . t ' » It* 
tee Apfml of Robbtry, and 19 F 4 *. Abr. ut. 

fte SkftitntiOB on an 3nt>iSmtntfo? 

An indiftment lies for one jointenant againfl another fer. 
a forcible entry, and the court of *“* • 
power to award "JHmion, upon a removal 
nitnc by tertiimri. And per HarJwtcb Ch. J- 
mull be a -writ of re/titHtion, unlefs the defendant pl**te 
inareafonable time. The Ringy. Marr**. 

JJWw. PerA*~tj, 174.Vide U,,b ljz. 4 17 * 

6VL tit. Entry Forcible. Dalton s Jnfltct, e. I3 1 ; h 3 M“ 
and r. 134. p. 31* Alfo vide the cafe above cued from 

Annals. A ad fee Forcible Entry. . 

tntton, Is when there hath been a writ of re- 
fiitmion before granted: And reftitution is generally mat- 
ter of duty j but re-reftitution is matter of grace, ciaym. 

85 A writ of rt-refimio* may be granted 
the court fee caufe to grant it. And on quatoing ani- 
di&ment of forcible entry, the court of B. R. may grant 
« wit of re-reftitution, (ffc. 2 Lill. Apr. 474 ’. 

tteftftlltioite eptra&E ah e*deS 4 A writ to reftore a 
man to the church, which he had recoveredfor hu fane- 
tuary, being (ufpefted of felony* Reg; Qr/ga^o. 
SUftitutlone Ccmpo^dtem, A writ directed » the 

Iheriff to retere the temooralties. or barony of a biAo- 
prick to the biihop defied and confirmed. #• 109 

' rt«. Whenever the ufe limited by a deed 

expires, or cannot veil, it return bad >• hmv&t reajei 
//. after fuch expiration or during,fucKimp»ffibihty>, and 


king cannot giant a prerogative of power fo, Mt that 
hem*y ; otherwife itis of n grant of an intereft- 

Sibnfr'i Rip. *36. Ecfunptim of Grafts is mentioned in 
the Rat. u Hen* 6» <• 7* and other ftamtes, 
t ttetainer, (From the Latin Retindn) Signifies in a le¬ 
gal ienfe, a fervant but net menial «or familiar , that is, 
not continually dwelling in the honfe of hit mafter, bat 
only wearing kit Uvety, ^td attending fometimes upon 
fjecial occalionsu This livery was wont to cotlfift of hats 
(or hoods) badges, or other luinrof one garment by the 
year s and were many times given by great men, on de- 
iign of maintenance and quarrels, therefore juftly for¬ 
bidden by feveral ftatutes ; at i R. 2. c. 7. on pain of 
knpriibnment and forfeiture to the King > and again, 1$ 
R . 2. c. 4. 20 R* a. r. 1. and 1 if. 4* c. y. by which 
the offenders ihould make ranfom at the King's will j and 
any knight or efquire thereby duly attainted ihould lofe 
his livery, and forfeit his fee for ever, &c. Which fta¬ 
tute is further confirmed and explained by 2 H. 4. c. iu 
7 H. 4. c. 3. and 8 M. 6 S c. 4. And yet this offence was 
fo deeply rooted, that Edward the Fourth was necefiitated 
to confirm the former features, and further to extend 
their meaning, as appears by 8 Edw. 4. cap. 2. add¬ 
ing a fpecial^ penalty of five pounds on every man who 
gave inch livery* and os much on every one fo re¬ 
tained* either by writing, oath or promife, for every 
month. 

Thefe are by the feudifu called egidati , fit enim diamtur 
gut in aUcnjusfidem <js tutclam recepti funt. And as our re¬ 
tainers are here forbidden, fo are thofe ajfidats in other 
countries. But moft of the above-mentioned fiatutes are 
repealed by 3 Car , u c. 1. Cowell. 

BUtaftter Of By an executor or admihiftrator, 

is a remedy effected by the mere operation cf law, fee 
Mmk Com. a 511. 3 V. 18. 
detaining fee, f Merces retment ) Is the firft fee given 
to any ferjeant or couafeUor at Jaw, whereby to make 
him fure that he ihall not be on the contrary part: It is. 
Honorarium feu premium caufidici preecedmeum f quo clienti 
fern obligator ut adverfiarii caufam amt. 

IftetetteillcUtlttRp fe ft word ufed for detaining, with¬ 
holding, or keeping back. And fine ullo retenmemo was 
an ufual exprefiton in old deeds and conveyances of lands. 
Cowell 

BUtiitf tttfa, A retinue, or perfoaa retained to a prince 
or nobleman* Fat. 14 R. 2. 

iBebOniO babeiftMs feu Rmrm habendo. 

IgetradUft The ebb or return of a tide. Flaa 

£Q Edw. t* 

Ifietrayit, Is when plaintiff cometh in perfon in court 
where his afeion is brought, and faith be will not proceed 
in it i and' this is a bar to that aftion for ever: It is fo 
called, becaufe it is the empbatical worn in the Latin en¬ 
try, entered thus, ff. Etprerd. fuer . in propria perfina Jm 
venit ditit §nod Iffi placitum firm prerd. verfue pr*d. 
dtfendeu. ultmus prtfequi non vult^fed abinde onmino Je re¬ 
traxit , (Ac. 

A retraxit muftbe always mperfim ; if it is by attorney, 
it is error, 8 Rep* Jt. . i SeM, 245. 

As to a retraxit* it is a bar to any aflion of equal nature 

brought fot the fame caufe or duty s but a nonfuit is not. 

. - « <__ - __ 


to the ofe of his i.tndid wife 
the nfe of her firft-born fon in mil; Here, utt bt merrut 

THE USE RESULTS BACK TO HIMSELF4 aftW 1 'maTriagt, 

it is executed in the wife for life; and, if &c dies without 
iffue* the whole re/ults back to him in fct* Baton of 

i i?r/. izo. See V/et* and Black* Qkm. z r* 


jjo 



(K. 7 ) , a , 

Signifies a. ftconi fi»m- 

'C| an jfts*nt where 


«*«. And Csw. Dig’ 

39 ieftSSiw^ - 

moos, or.eallit^ .., -, . . .. 

firft fanunoni » defeated by suy owalten; and when by 
l#r. of die Judges, they do not some on the d« 
to which they were contiaaed, fer trial of c*uCe», fach. 
caufes may be revived or recontineed by rsftsimw, 

ttefumMiOa. (AcAwMt*) ft particularly ufed for tt- 
kin E a K aln into the King’s hands fuch lands«| teaemeoti, 
bfc.iabefon on felfe wggeftion k* l»d. gte«*d by let, 
ten patent to any man. Srtil *$8. It is few/ that the 
♦ 


is’ftUed r«A///ir ufe" _ Ai,*if i nu malt«» n, febffinent 1 i foft. to8. See Wi\f. pm. i. 90, 
to tee nfe J his7»rweW wife for lift, wMAmmainder te |If pteUrtiftfeys he will not r, this is not a rttngiu 


test mmfmi: But if tteplaintiif fays he Will hot sue, it 
is a retraxit . 2 Danv. Abr. 471. And retraxit is always 

cm rim part of pfemtUFot demandant; and it cannot be 
before a declaration, for before the declaration it is only 
a nonfttit. 3 Lua* 47* 2 LHh Abr. 4yd. 

\ df plaintiff enter a rotmetit againff ©nefelar-treffaffer, it 
;i« a. releafe to the othen Cm. RHx. 762. But if a re : 
W**>. be entered as to One appease in appeal of murder, 
ihe^ftit may be coatlmfeld iwaft rite f&t j becaufe the 
'W^lebt'is -tb kaae ‘mpfeetkm againft every out 

joObmpr B* P. C. lit a prohibition by three, 1 
rmmeBaAnaz ihallnoi bar the other two plaintiffs. Mm 
tyfo* »6$. tkt Nolk Ptefi§uu And Black 
Cm* 3 ^ *9&* $95* 

l Bhwft'iEr.) A charge Or aceufetion. S*dt. Weft. 1 
j : flUfurit 
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SjRrtttn, {&*«•»* or -*«»■#»» wis 

Miti/t, recur/.,) Hwh majp^iCHoniIB *Jf» 

DIO 8 commonly ufedJUrtfiV^n. of imu, ^>ich.»the 
certificate of the Iberiffmade to the court, of «hat he hath 
done touching the execution of any writ direaed to him 
and where a writ is executed, or defendant cannot be 
found, fcfi'. then tbit matttr it tnderfrd »« tit tact of the 
wit by the officer, and delivered into the court whence 
the writ iffued, at the day of the return thereof in 
order to be filed. S14. Wefim. 2. tap - 39. * 

^Thfname of the flit riff mufi always be to the retan, of 
writs j otherwife it doth not appear how they came into 
court: If a writ be returned by a perfon towhom it is not 
direaed, the return is not good, it being the fame « if 
there' was no return on it. And after a return, . lued « 
caSnot be amended •, but before it may. Cro. Eltx. 3 to. 

* Xf^the^flierfff doA not make a return of a writ, the 
court will amerce him ; fo if he makes an mroftcient re¬ 
turn ; and if he makes a falfe return, the party gneved 
may have an aftion of the cafe agatnft him. Wi 

^ Jf a fheriff return a vouchee fummoned, where in truth 
he is dead, and there is no fuch perfon i or in a prx.,fe 
quodreddat that the tenant is dead, tse. there may bean 
averment againfl fuch returns, byth tflat. H Ed. 3. f. »• 
Jenk. Cent, 121, 122, ' - . . 

Some returns arc a kind of declaration of an accusation , 
as the return of a refcous, and the like j and theft tnufih 
certain and prrftH, or they will be ill. It Hep. 40. PtfHu. 
63, 117. Kelus. 165. . , , 

Writs to do things in franchifes, are direfted to, and 
returned by the Iheritf. to whom bailiff, make their return,: 
And an aftion will lie agamtt a ihenff, who takes the re¬ 
turn of one who is no bailiff, and again# him who makes 
it; and Hkcwife again ft the bailiff of afranchifc, for neg¬ 
ligence in execution, 7 Ed. 4. 14. l* Ed. 4. 15. 

^Sheriffs arc to accept of returns of bailiffs of liberties, 
where they arc fufficient. 1 Danv. 191« 

There is a return of juries by flwriffs; and returns of 
eommifjious, by com million ere, &c. 

Scturit*lDa¥B» Arc days in term called by that name; 

or days in bank . See Term. ..... v 

IRctutno l&abttioo, Is a writ which lies where cattle 
are diilraincd and replevied, and the peifon who took the 
diftrefs juftifies the taking, and proves it lawful} on which 
the cattle are to be returned to him. . 

This writ alfo lieth when the plamt in replevin is re¬ 
moved by recordare, into the Kings Bench or Common 
pleas , and he whofe cattle are diftrained makes default, 
and doth not profecute his fuit. F. N.8* 74. See Re- 

// «ctntn0 of mcmbfto ro l&witomtBt. See Path.- 

"^ttetntnam 3 U»rio|tim, A judicial writ, the fame with 

returns habendo. Reg- Judic. 4. ,r, ./YrH 

tfUtutntim ftwpUgifMle, I* * writ judicial, direaed 
to the ttieriff for the final reftltutton or return of cattle to 
the owner when uojuftly taken or diftramed, and fo found 
by verdift $ and it is granted after a nonfoit m a feennd 

deliverance. Reg, Judic. 27. . * * 

or Gertve, (From the Saxon word* Gref a* Prm- 
team. Lambard’sW^//^ *f tag****, verb. Fra- 
ft Bus,) Signifies with o» the bailiffof »frtnehifeorm»- 
nor^efpecudly in the Weftern pert rf Jthgkmh Hence 

(hire-rente for flterijfF. $Qp Kitcbtu, 43 * ,_. , _ 

^ ttcfctUfb, rebellion, from remdUen, » *bri .. •&1- 

• cuuque facitbat revelech mil toratimm utri^uthltudMPfa- 

■minee in dime iuferthat, 00 Jelidie mtuddhitur. Gate. 
Domefday, ri/. Cefcefctte. „ ,• .. - 

ttcteUnt, Dowflty boolc - VT, 

tie. Bent tens fiitt,tiupm* EehuarM fffcfc fefeiand, fid 
infita "teneufu tji in *«*liwl. *****W**"* }*«»** 

' gif v* d,trr * a <"»*******'****** 

“The land herejGdd tn have been fUUUnft f. ff> St. 
ud after converted into %vtUud, feeml to have been 
fuch land ae'being reverted to the King after the death of 
his thorn, who had it for life, wu not fince granted out 


to afijr by the King, but retted in charge on the efcoUttf 
Ofthc Reeve Or bailiff of the manor, who t«s it feemeth) 
being ib this lordtitip of Hereford* like the Reeve in 
€hemctr> a falfe brother, concealed the land from the 
auditor^ and kept the profit of it, till the furveyora, who 
are here called legati Regis* discovered this fallb^od, .and 
and prefen ted to the King that fmtim anfertur Regs. 

This paffage from Domefday*boolc is imperfectly quo¬ 
ted by Sir Edward Coke* in his In/titutm ft3- 117. who 
front thefe words draws a falfe inference, That land 
holdenby knight fervice was called Thailand* and land 
Holden by ft cage was called revriund, Cfwtll, See S/el- 
man ©f Feuds* c, 24, Sec ¥ (inland, 

ll&ttfli. Signify with us fports of dancing, hulking, 
&c. formerly ufed in Princes courts, Jthe inns of court* 
or other noblemens houfes, which aft commonly per¬ 
formed by night j and there was an officer to order 
and fupervife them, who was intitled Mafter of the Revels. 
Cowell. 

Kffcenut, ( Fr .) Is properly the yearly rent which ac¬ 
crues to any man from his lands and poffeffions j and is 
generally tifed for the revet???# or profits of the crown. 

An aft parted for preventing all donbts and queftions 
concerning the collefticg the publick revenue. 1 W. CSf 
M. ftff. z. c. 3. . 

Whoever chufes to be informed of the ftftal prerogatives 
of the King, or fuch as regard his revenue ; which the 
British conftitution hath veiled in the royal perfon, in or¬ 
der to fupport his dignity and maintain His power, 
will find them very curioufly and learnedly treated of by 
Back/tone , in the 8th Chapter of the firftVol, of his 
Commentaries. 

VSetocrtal, Of judgment, is making it void for error, and 
when on the return of a writ of error, it appears that the 
judgment is erroneous, then the court give judgment, 
Quod judicium revocetur* adnulletur penitus pro nulls ha* 
beatur. 2 Lill. Abr. 481. 

The ancienteft judge of the court, or in his ablence the 
next In feniority, always pronounces the reverfal of an 
erroneous judgment openly in court , on the prayer of the 
party } and formerly it was the courfc to pronounce 
ft in French, to this effeft, Pur les errors evandit, €«f auter 
errors manifeft in le record , foot U judgment reverfe, &c. 
Trin. 22 Car. B. R. , 

Reverfal of a judgment may be pronounced condition¬ 
ally, /. e. That the judgment is reverfed if defendant in 
the writ of error doth not fliew good caufe to the con¬ 
trary at an appointed time; and this is called a revocetur 
uifi ; and if no caufe be then Shewn, it (lands reverfed 
without further motion. 2 till 4 8 *- 
The fiat, ti Jac. 1. c: 16. hath provided a new writ, 
where judgment is reverfed after verdift, or where an 
outlawry is reverfed, tiff. Lut<w. 264* Vide Attainderi 
Error, Judgment, Outlawry. 

IBeherBon, (Reverfto, from Revertor) Signifies a re¬ 
turning again ; therefore Reverfto terra eft tanquam terra 
revetttns in foffeffione donatoriftve baredibnsfits ,j poji donum 
Jsnitum , X Inft. 142. 

A reveriion hath two fignifications 5 the one a an enatc 
left, which continues during a particular eftate in being ; 
and the Other is the returning of the land after the par¬ 
ticular eftate is ended: It is faid to be ms inttreft Hi the 
, land, when the peffejfiou JtaU falty tend fo it je commonly 
taken ; or it is when the eftate which was parted with for 
a time, ceafeth and is determined in the perfons of the 
alienees or grantees, &c. and returns to feejramor or 
donor, or their heirs from whence derived, rlmw. 160. 

1 jnft. 142. ^ 

But the ufual definition of a teverfim is, that tt ts the 
reftdue of a* eflttti left in tU tranibr ttflfr * particular eftate 
granted aswen, continuing ik him who gfo&ed the particular 
tftdioyiwwtiert (be purticitke eftm* is derived out ef bis 
eftmtin As ift a glftih JbS* the re&rfton of the fee-rtmplc 
4 % dbnori nufl in k liife for lifts or years, the 
rygnmftom- h in tie Idferi Alfo a reverfton taktoomm 
* resMdftt, $ peffen makes |a difpoffboh of 

eSte/Sid mt whdtofhe was fcifed at the rime 
w- **> *4*. ty- 

Jj , , ' When 
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When the particular eftate determines, then the r$- 
Verfon comes into poiTeffion, and before it is fc pa rated 
from it ; for he who hath tjie poiTeffion, connot have the 
reverfon, becaufe by uniting them, the one is drowned in 
the other. 2 hill. Abr . 484. 

The reverfon of land when it falls, is the land iifelf; 
and the poiTeffion of the tenant, preferves the reverfon of 
the lands, with the rents, IAc. in the donor, or leiibr. 
1 Inf. 324. 

A reverfon of an eftate of inheritance, may be granted 
by bargain and falc inrollcd, lcafe and releafe, fine, fc U. 
And by the grant of lands, a reverfon will pafs; tho* by 
the grant of a reverfon , land in pojejfon will not pafs. 
Bridgm . Convey an. 237. 6 Rep. 36. 5 Rep. 124. 10 

Rep. 107. 

If one have a reverfon in fee, expedant on a leafe for 
years, he may make a bargain and fale of his reverfon for 
one year, and then make a releafe to the bargainee in 
fee; by which the reverjion in fee will pafs to the bar¬ 
gainee. 2 hill. Abr. 483. And a reverfoner may cove¬ 
nant to Hand feifed of a reverfon to ufes, fcfr. XI Rep. 46. 
Likewife a reverfon may b^devifed by will; and a teita- 
tor being feifed in fee of lands* which he had in poiTeffion, 
and of other lands in reverfon, devifedallhis lands for pay¬ 
ment of debts ; adjudged, that by the words all his lands, 
the reverfon as well as the poiTeffion palled. 2 And. 59. 
Cro. Elite. 159. 

A perfon devifed a manor to A . B . for fix years, and 
fome other lands to C. D. and his heirs; and all the reft of 
bis lands to his brother, and the heirs male of his body ; 
and it was held, that thefe words, “ the reft of his lands,” 
did not only extend to the lands which were not devifed 
before, but to the reverfon in fee of the manor, after the 
determination of the eftate for years. Allen 28. And by 
devife of all lands, tenements and hereditaments, undif- 
pofed of before in a will, a reverfon in fee will pafs. 2 
Rent. 285. 3 Nelf Abr. 166. 

One feifed of lands in fee, devifes part thereof to B. 
for life, and after by the fame will, gives to C. all his 
lands not before particulajly difpofed of; by this devife 
of “ all lands” fcfr. the reverfon of the part given for 
life paffes to C. Preced. Cbanc. 202. There was leffee 
for years, remainder for life, reverfon in fee, the tenant 
for life died, and the lefTee for years did not attorn to 
him in the reverfon ; yet it was refolved, that it palled 
without attornment, and he might bring an action of debt, 
or avow. Hetl. 73. 

If tenant for life, and he in reverfon join in a leafe for 
life, or gift in tail, rendering rent; it ihall enure, after 
the death of tenant for life, to him in reverfon. 1 Inft. 
214. And if a reverfon be granted to one for life, and 
to another in fee, the reverfon is gone for a moiety: 
Alfo if fuch tenant for life get the remainder or rever¬ 
fon of the land, his eftate for life is at an end. 3 Rep . 
60 . 

The particular eftate for life or years, and his eftate in 
reverfon, are divers and diftinft; therefore aid may be 
prayed of him in the reverfon : Yet thefe eftates have re¬ 
lation one to another. 3 Shep. Abr . 220. 

Copyholder for life, cannot by forfeiture or otherwife 
deftroy the eftate in reverfon: And he who hath a 
reverfon cannot be put out of it, nnlefs the tenant be 
oufted of his poftellion alio. 39 Hen. 6 . Plowd. 162. 
Yelv t 1. 

Reverfons expectant on an eftate-tail, are not aftetB, or 
of any account in law, becaufe they may be cut off by 
fine and recovery; but it it otherwife of a reverfon on an 
eftate for life, or years. 1 Inft. 173. 6 Rep. 38. Wood's 
Inf. 151. 

No leafe, rent charge, or eftate, fcfr, made by tenant 
in tail in remainder, (hall charge the poiTeffion of the 
reverfioner . 2 till. 448. But as no ftatufce hath made 
any proviiion for thofe who have remainders or reverfons 
on any eftate-tail, they are barred by a recovery. 10 

Rep. 3*. , t 

There were no reverfons or remainders on eftates in tail, 
at Common law: And by the Common law, no grantee 
of a reverjion coaid take advantage of any condition or 
covenant broken by the leflees of the fame land ; but by 
ftatute, grantees of reverfons may take advantage of con¬ 


ditions and covenants againft leflees of the fame landy$^ 
fully as the leftbrs and jjicir heirs; and the leflees may 
have the like remedies agrantees of ttJerfom * 
fcfr. 1 Inft. 327. 32 H. 8. r. 34 s . „ 

A revefoner may bring aftion of the cafe forfpoiling 
trees ; for any injury to his revetfion, he may have this 
a&ion; but he cannot have trefpafls, which is founded on 
the poiTeffion. 3 Lev. 209, 233. 3 Cro. 55. 

He in reverfon Ihall have a writ of entry ad communem 
legem, where tenant for life, fcVi aliens the lands : And 
writ of intrufion, after their Heaths, fcfr. Hew Nat . 
Bn 461. 

How to plead a reverfon in lee. 2 Lutw. 1174. 

The difference between a reverfon and a remainder, is 
that a remainder is general, and may be to any man, but 
he who grameth the land, for term of life or othrtrwili; ; 
and a reverfon is to himfelffrom whom the conveyance 
of the land proceeded, and is commonly perpetual , fcfr* 
And remainder is an eftate, appointed over at the fame 
time : But the reverfion is not always at the fame time ap¬ 
pointed over. See Remainder. And Black. Cent. 2 V * 
175. Revet fans in Qfticcs, vide Oftice. 

IBebleltt, (Fr. Reveue) A Bill of Review in Chancery, 
is where the caufc bath been heard, and the decree therein 
figned ; but fomc error appears in the body of the decree, 
or new matter is difcovered in time after the dec> ett 
made ; Which bill mutt be exhibited by leav* of the court * 
and is uiually done on oath made of the difcovery of new 
matter, whfch could not be had or ufed at the rime of the 
decree palled; and the fum of 20/. muff be depolited in 
court, on bringing this bill, as a fccurity for coih and 
delay, if the matter be found againft the party, fcfr. Ord. 
in Chaste . 69. Pratf. Solic. ill, 122. 

Where a decree of Chancery is repugnant, or one part 
of it contradicts another, IBc. it may be revet fed by bill 
of review . Ibid. See Black. Com . 3 V. 454. 

IBetoicto of Appeal of Delegate*, Is a commiffion 
granted by the King, to certain commiffioners, fcfr. See 
Appeal to Rome . 

IRebftlng tburtb o;t>fnances, Is a poflrive offence 
againft religion, that affeds the eftablifoed church; lor 
which fee Black. Com - 4 V- 50. 

fftetoftml of perfons bangco. It is clear, that if, on 
judgment to be hanged by the neck till doad, rhe criminal 
be not throughly killed, but revives, the Iheriff muft hang 
him again. 2 Hal . P . C, 412. 2 Hawk. P. C. 463. 

For the former hanging was no execution of the fentcnce; 
and, if a falfe tendernefs were to be indulged in fuch 
cafes, a multitude of collufions might enfue. Nay, even 
while abjurations were in force, lucli a criminal, fo re¬ 
viving, was not allowed to take fantfuary and abjure the 
realm ; but his fleeing to fanftu&ry was held an el'cape in 
the officer. Fitzh . Abr . t. cor one. 335. Finch. L. A. 
67. Black. Ccm. 4 V. 399. 

IfieWttitg, Is a word metaphorically applied, to rents 
and a&ions, and iignifies renewing them after they are 
extlnguilhed. Of which fee maay examples in Broke, 
tit. Revivings of Rents, Actions, fcfr. 23. See 19 Vtn. 
Abr. 228—230. 

IfteWtoO?, or Bill of Revivor, or Reviver. Is when a 
bill hath beeu exhibited in Chancery, againft one who 
anfwers, and before the caufe is heard, or if heard, and 
the decree is not inrolled, either party dies : In this cafe 
a bill of Revivor muft be brought, praying the former 
proceedings may Hand revived, and be put in the fame 
condition as at the time of abatement. 

If a party dieth^ a female plaintiff marries, or there 
have been no proceedings on a decree, fcfr. for a year 
paft, the decree and proceeding^muft be revived hy fui* 
poem fire facias, or if the decree b; inrolled, by bill of. 
Revivor: But if the parties are not heirs or executors,, 
fcfr* to the party dead, the decree or caufe is to be revived 
by original bill, and not b y fubpesn. fei . fac. or bill of 
Revivor ; and a bill of Revivor lies not on a decree of 
long Handing, but an original bill is to be preferred. 
PraQif. Solic. 122. See Black. Com * 3 K 448, 
ttebOOKtiett, ( Revocatio) Signifies the calling back of 
a thing granted ; or a deftroying or making void of mme 
deed that had cxiftcnce until the §& of'Rev nation, made. 
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And i revocation may be 
I things done before; or fpe- 
fa plf a thing; And where any deed or thing 
is rewked t i?l$ 'as if it never had been, 5 Rep. go. Perk. 
fe£t. 105. In voluntary deeds and conveyances, there arc 
frequently provifoes Containing power of revocation, which 
being coupled with an uie, and tending to pais by railing 
of uies, according tp the Stat. H. 8. are allowed to be 
good, and not repugnant $ as where one feifed of an eftate 
in fee, covenants to ftjfnd feifed thereof to the ufe of him- 
felf for life, and after to the uie of his fon in tail, re¬ 
mainder over, with provifo that he may revoke any of 
the laid ufes 5 now if afterwaids he revokes them, he is 
feifed again in fee, without entry or claim; But in cafe of 
a fqpffment or other conveyance, whereby the fccifce or 
grantee is in by the Common law, fuch provifo would be 
merely repugnant and void* 1 lift . 237* S/at . 27 Hen . 
8. c. 10. 

And voluntary eftate 9 made with power of revocation , 
as to purchafers , are held in equal degree with convey¬ 
ances made by fraud and covin to defraud purchafers. 
27 Eliz. c, 4. 3 Rep . 82. Ufes, and powers in contin¬ 

gency and poflibility, by mutual aiTent of parties may be 
revoked and determined ; and as by indenture they may 
be railed, fo by provifo or limitation in the fume in¬ 
denture, they may be extinguiflied and deftroyed. 10 
Rep. 86. And where a power of revocation is referred 
for a man 10 difpofe of his own eftate, it fhall always 
have a favourable conftru&ion; 'but it /hall be taken 
iiridtly when, it is to charge the eftate of another. 2 Vent, 
250. 

When there is a power 1 0 revoke ufes, a new declaration 
of ufes is a fufficient revocation of the former, without 
any exprefs difannulling, t5V. And limiting new ufes 
fVws the power to alter and determine the former ufes: 
Alfo if power is referved to a man to revoke a deed by 
writing, fubferibed and fealed in the prefenee of two or 
more credible witnefles; if he makes his will in writing, 
without making any exprefs revocation, it will be a good 
revocation , and the will a good execution of the power. 
Hob. 312. Raym. 295. 3 Nelf Abr . 168, 169. Tho* 

it hath been held, that all incident circumilanccs pre¬ 
ferred by the provifo or power of revocation, as to fub- 
feriptions, witnefles, \Ac. ought to be obferved. 10 Rep, 
143. 6 Rep. 33. 2 LilU 487. 

It is laid where the power is only to revoke, when that 
power is executed, a man cannot limit new ufes. 1 Vent. 
197* 3 Salk. 316. Yet it hath been decreed, that the 

limitation of new' ufes is good, where the exprefs power 
in the firft deed was only to revoke. 1 Chanc. Rep. 242. 
If a perfon make a feoffment in fee, or levy a fine, 
of the lands, before the deed of revocation is executed; 
thefe amount to a revocation in law, and extingufti the 
power of revocation . x Vent. 371. 1 Rep. xii. Power 

' of revocation may be rdeafed; and where a man has an 
M^fttire power of revocation, and he fufpends or ex ting nifties 
it as to part, he ma$r revoke as to the refidue, if the con¬ 
veyance was by way of ufe; but dot where a condition 
is annexed to the land. 1 Rep. 174. Moor 615. A will 
is revocable ; and a lad will revokes the former : Tho* a 
new publication of the firft will, where there are two wills, 
it is faid may revoke the laft. Peri . 479. 2 Sid. 2. See 
3 Mod. 207. 

ills are to be revoked by fome other will in writing, 
figned in the prefence of three witnefles, or by cancelling 
by the teflator, lAc. Stat. 29 Car . 2. c. 3^ A will revoking j 
a former, tho* it mull be fubferibed by three witnefles, I 
’tis faid need not be in the teftator’s prefence, as the will 
of lands muff be, by the ftatute. 1 Williams 344. if 
a*pcrfon cancels or revokes either the duplicate of original 
will, this avoids both: they being bar one will, and 
mnft ftand or fall together t But where a man makes a 
fecond will, and intends that as a revocation of the firft; 
if it be inefficient, it ihaU not deftroy the firft will tho* 
cancelled. 3 Mod. 220, 258. 2 Vert 1. 741. The tef- 
tator is to be of a good difpOfing memory when he re¬ 
vokes his will, as well as when he makes!*; he muft 
have animutn revocandi, as well si ammntn Hfiandi , to 
snake an effectual revocationu Show, 89. Cro. Jac. 497. 
Hard* jf4* 3 Mod. 203* 


Writings of revocation arc to be taken according to slid 
fubjeft matter, viz. where a laft will cannot ftand with 
the firft. Ibid. A teftator made his will, and fome time 
afterwards made a feoffment of the lands in the will to 
ufes; and adjudged this was a revocation of his will, 
becaufe a will cannot take eftett till after his death. 
Z>jw , 74. And a tenant in tail made his will in writing, 
which was duly executed ; afterwards he made a bargain 
and fale of the fame lands contained in the w ill, to make 
a tenant to the pracipe , in order to fuffer a common re¬ 
covery, which was done accordingly, and he declared 
the ufes to him/elf and bis heirs: by the bargain and fale, 
&c* the will was revoked. 3 Lev. ioS. 

It hath been admitted to be a fettled rule in Chancery , 
that where a teftator devifes his 1 md in Fee to one, and 
after mortgages it in fee to another, and then dies before 
the principafand intereft is paid ; this is not a total revo¬ 
cation of the will, but only quoad fo much for which the 
lands were mortgaged, and the devifee fhall have the 
equity of redemption. 1 Salk. 236, 258. Where lands 
are devifed to one in fee, 5**d after mortgaged to the fame 
•perfon, it is a revocation in ioto of the devife; but if the 
land be mortgaged to a ftranger, in that cafe *tis other- 
wife. Preced. Cane. 515. A man feifed of lands, devifes , 
the fame in fee, or for life, and afterwards makes a leafe 
thereof to another for years, it (ball not be a revocation but 
during the years: Tho* in cafe a perfon has deviled lands 
to one and his heirs, and after lcafes the fame to him for 
a certain term, to commence after his death; this is a 
revocation of the whole eftate. 1 Roll. Abr. 616. 2 Cro . 

49 - 

In cafe a fortune be given to a child by the father, fub- 
fequent to the making of his will, wherein he had be¬ 
queathed her a portion ; this /hall be taken as a revocation 
of the legacy and will for fo much. Preced. in Chanc . 
183. A perfon being unmarried, by will devifed all his 
perfonal eftate to ST. P. and afterwards he married and 
had leveral children ; and died without making any other 
will; It was ruled by Ctimmijjioners of Delegates, thar there 
being fuch an alteration of his eftate and circumftances, 
fo widely different from the time of making his will to 
his death, there was room to prefume a revocation, and 
that he did not continue of the fame mind when he died* 

2 Salk. 592. 

Letters of attorney, and other authorities, may be re¬ 
voked, by the perfons giving the powers; and as they are 
revocable in their nature, it has been adjudged, that they 
may be revoked, tho* they are made irrevocable. 8 Rep. 
82. Wood's Infl . 286. Thefe revocations of a power re¬ 
gularly muff be made after the fame manner it was given ; 
and there ought to be notice to the party, tSIV. But if 
once the power be executed, a revocation after will come 
too late. Dyer 210. 

A warrant of attorney from a defendant to appear and 
accept a declaration, and plead for the defendant, may 
not be revoked with an intent to flay the plaintiff’s pro¬ 
ceedings ; but the defendant on good caufe /hewn to the 
court may change his attorney, fo as he plead by another 
in due time. Mich. 24 Car . B. R . 2 Lill. 486. Let¬ 

ters of Adminifiration, and Prefentattons to benefices when 
and how revoked, vide thofe # heads. 

See farther as to Revocation of Devifes, Slack. Com, 

2 V. 376.—Of Ufes, ib. 2 V. 335, 339. xi.—Of a Will, 
ib. 2 V. 502. 

Iftebocatfonc ftarifemenH, An antient writ for recal¬ 
ling a parliament; and anno $ Ed. 3. the parliament be¬ 
ing fummoned, was recalled by fuch writ before it met. 
Pryn's Animad , on 4 lnft. fol. 44. 

flBct&otttS* There are Rewards given in many cafes 
by ftatute, for the apprehending of criminals, and bring¬ 
ing them to juflice j as a Reward of 4 61, for apprehending 
of robbers On the highway, by 4^ jfiT. Af. c. 8. Alfo the 
like&w^drfor the apprehending and taking of burglars. 
Stat. 5 Aimt.c.ju The fame reward for apprehending of 
moeey coiners or clippers, 6 y. 6lA7W.yc.17. And the 
like itward for theapprehenfion of thief-takers, not pro- 
feasting felons ; and of per/ons refilling the officers of the 
cuftpmvby force of arms, #r. 6 Geo. 1. c. 20, 22. So 
for difeOvering of accomplices, in various cafes, by 4 fcf 

5 fir. 
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iRetttep, A term among dothicrs, fignifying cloth une¬ 
venly wrought, or full of Rev/et. 43 Elia. c. 10. 

Iftbantrfr, Was a part in the diviiion of Wales before 
he Conquefl: Every townihip comprehended four gavels, 
ind every gavel had foor rhandirs, and four houfes or te* 
lementa conllituted every rhandir. Tay lor's liift. Gavtlk, 
>. 69. 

fftfoi, From the Span. Realty i. e. Royal Money, becaufe 
t is ftamped with King’s efligics: Here in England, a Rial 
■vas a piece of gold coin, current for lor. in the reign of 
King Hen. 6. at which time there were half-rials paffing 
for 5 j. and quarter-rials, or rial farthings, going for 
2 i. 6 d. In the beginning of Queen Elizabeth's reign, 
golden rials were coined at 15 s. a piece ; and 3 Jac. 1. 
there were rofe-rials of gold at 30 s. and Ipur-rialt at 15 s. 
Lownds's EJJ'ay on Coins, pag. 3#. 

ISffaauft, (Fi. Ribauld, Ribaldus) A rogue, vagrant) 
whoremonger, or perfon given to all manner of wicked- 
neft : And there was a petition in parliament againil ri- 
bauds and fturdy beggars. Ann. 50 Ed. 3. 

l&fCC, To be exported from Carolina to other parts of 
Europe , (Ac. Stat. 8 Geo. 2. cap, 19, Rice, to what du¬ 
ties liable on importation. 4 O' 5 W. (AM. c. 5. 3 ^ 

4 Ann. e. 5. concerning rice, how far confirmed, 3 Geo. 2. 
r. 28 . See Plantations. 

f&icbm'onb (n j&urtp, Richmond old park fettled on 
Queen Charlotte for life. 1 Geo. 3. c. 1. 

UUcbmcmfc tn Spiritual perfons in the arch¬ 

deaconry of Richmond, fliall not exaft portions of the de- 
ceafed’s goods. 26 Hen. 8. c. 15. | 

ttfrtynont ant> Hcnojc, (Duke of) His leafe of the 
aulnage of draperies provided for. 11 & 12 Will. c. 20. 
fe 3 . z. 

l&i'Dcrstftoll, Is a fchedule or fmall piece of parchment, 
often added to finite part of a roil or record. 

fitl&ge ttuffieT) ftetfep. Is Kerfey cloth made of fleece 
wool, walhcd only on the iheep’s back. Sec Stat 35 EUz. 
cap. 10. 

lifting 8«!it% With dangerous and unufual weapons, 
is an offence at Common law. 4 Inft. 160. By the Stat. 

2 Ed. 3. cap. 3. None (hall ride armed by night or day to 
the terror of the people; or come with force and arms 
before the King’s juiliccs, (Ac. during their office, upon 
pain to forfeit their armour, and fuffer imprisonment at 
the King’s pleafure; and a fine may be fet upon them 
by the julUces, by 10 Ric. 2. cap. 1. And no perfon 
can excufe the going or riding armed in publick, by 
alledging that he wears armour for his defence againil an 
affauit; but men may wear common arms according tol 
their quality and the faihion, and have attendants.with 
them armed agreeable to their characters; alfo perfons 
may ride or go armed to take felons, fupprefs riots, execute 
the King’s procefs, (Ac. 3 Jnft . 162. 

lftilnng»Ctcrh, Is one of the fix clerks in Chancery , 
who in his turn, For one year, keeps the controllment 
books of all grants that pafs the Great Seal. Blount . 

I&ifcinge, Are the names of the parts or divifions of j 
Torkjhire, which are three, viz. Raft-Riding, Weft-Riding, 
and North-Riding , mentioned «in the Stat. it H. 8. c. 5. 
And in indfelments for offences in that county, the town 
and the riding muft be expreffed, (Ac. Weft's Sjmb. par. 

2. Sec Regiftry of Deeds . The word riding is a corrup¬ 
tion from tntbing. See Black. Com. 1 V. 116. 

IRfens atreat, A plea nfed in an aftion of debt for ar¬ 
rearages of account, wherby the defendant alledges that 
there is nothing in arrear . Rook Etttr. 

paffe pet le fait, Signifies that nothing paffes 
by the deed; and is the form of an exception taken in 
fome cafes to an a&ion. Broke . 

fRiZM pit JDefcent, Is the plea of an heir, where he 
is Cued for Jus attceftor’s debt, and hath no land from him 
by defeent, or affets In his hands. 3 Cro. 151. In an 
attion of debt againil the heir, who pleads Hens per it- 
/cent, judgment may be had prefently; and when affets 
defeend, a flirtfacias lies mind the heir, (At. 8 Rep. 134. 

ftftt Countp, {RMo Qtmitaius , from the ft. arrear , 
i. e. pofterior) Is oppofed to full and open county ; and ap¬ 
pears to be fome publick place, which the fhcriff appoints 


the end of his conn 
“"£*• a- r. 38 .pk 


for receipt of the King’s morig 
tv court, i Ed. 3. cap, 5. 

/*, lib. a, c . 67* ^ 

IBifflate, (from the Sax* riefe, rapsna)H**c& take away 
any thing by force; from whence comes our Enghjb word 
rifle. Leg, Hen. 1. c. 57. « 

IRffftnra, A flight wound in the Befit; It is mentioned 
in Fleta, lib. 1. c. 41. 

(jus) In general fignification includes not 
only a right, for which a writ of right lies, but alfo 
any title or claim, either by virtue of a condition* 
mortgage, or the like, for which no aftion is given by 
law, but only an entry, Co. on Lit. lib. 3. c . 8. fi 
445. There Ujus preprietatis, a right Of property; 
J"* ptjfijfionis, a right of poffeffion, and jus proprietatie 
® pojjtjfionis, a right both of property and poffcffioiy 
and this was anticntly called jus duplicutum: For example* 
If a man be diffeifed of an acre of land, the diffeifee 
hath jus proprietatie , the diffeifor hath jus pojflftionis 5 
and if the diffeifee releafe to the difleilor, he hath jut 
proprietatis (A poffejjsonit. Co. on Lift. lib. 3. fc&. 447. 
Jus eft Jtxtuflex. 1. Jus rtcuperandi. 2., htrmdi. 3, 
Habendi. 4. Rc/inendi. 5. Percipicndi. 6. Et pojfidcn- 
di. Co, 8 Rep. Edward Altham’j cafe. * 

Gilbert, Treat . of Ten. 18. fays, That the diffeifor 
has only the naked poffeffion, becaufe the diffeifee may 
enter and evift him; but againil all other perfons the 
diffeifor has right, and in this*refpeft only can be faid to 
have the right of pofleffion; for in refpeft to the diffeifee 
he has no right at all. But when a defeent is call, the 
heir of the diffeifor has jus ppjftjfionis, becaufe the diffeifew ■ 
cannot enter upon his poffeffion, and evitt him, but is 
put to his real adlion, becaufe the freehold is call upon 
the heir; and fays. That the notions of the law do make 
this title to him, that there may be a perfon in being to 
do the feudal duties, to fill the pofleffion, and to anlwcr 
the actions of all perfons whatever; and fince it is the 
law that gives him this right; and obliges *him to thefe 
duties, antecedent to any adl of his own, it mull defend 
fuch poffeffion from the at* of any other perfon what¬ 
ever, till fuch poffeffion becvidled by judgment; which 
being alfo the a£t of law may dellroy the heir’s title. 

There are alio a prefent and future right ; a jus in re, 
which may be granted to a ftranger; and what is called a 
naked right, or jus ad rem, where an eftate is turned to 
a right, on a difeontinuance, (Ac. Co. Lit . 345. A right 
in writs and pleadings, is properly in one, when he is 
on (led of the pofleffion of his eftate by diffeifin or wrong, 
and hath remedy by entry, or adtion: But right doth 
alfo include an eftate in ejfe in conveyances; and therefore 
rf tenant in fee-fimple makes a leafe and releafe of all 
his right in the land to another, the whole eilate in fee 
paffes. Wood's Inft. 115,116. Sir Edward Coke tells us. 
That of fuch an high eftimation is right, that the law 
preferveth it from death and deftruQion; trodden down it 
may be, but never trodden out; And there is fuch an exi - 
tream enmity between an eilate gained by wrong and an 
antient right, that the right cannot poffibly incorporate it- 
felfwith the eilate gained by wrong. 1 Inft. 279. $ R e p t 
105. 6 Rep. 70. A right may (bxnetimes lleep, tho’ 
it never dies 5 a long pofleffion exceeding the memory ot 
man, will make a right; and if two perfons are in pof. 
feffion by divers titles, the law will adjudge the poffeffion 
in him that hath the right. Co. Lift. 478. 6 Lilt. M. 

15 8. Where there is no remedy, there is prefamed to be 
no right by law.. M 38. No commands (hall be. 
made under the great nr little Seal, to difiurb or delay com¬ 
mon right. Stat. z Ri. 3. c, 8. Sec ReBo. See alfo 
Ptoperty, and 19 Fin. Abr. 230—233. 

€UA «, writ ef See and Black* Cm. x 
r < 3 r . 195. ■■ 4 ■ 

IRittn Wfikiwrtt sf, ffirnism mfmudimtts mamrii) 

Is a Writ which lies for the King’s tenants in antient de- 
ihefte, and others of a fimilut nature, to try the right of 
their lands and $oam«hti in the court of the lord exdu« * 
ftvtty. See Black. 0 m. $ V. 195. 
fcfgbtfnCompt. mRe&mhCwi*. 
iRighee atjh hjkfthe. The rights and liberties of 
ftijt&.mJicartJ (not granted) bt Magna 
Charta, confirmed by many fubfeqisent fiatutes, tSfti par- 

ticularly 



I o 


Abily by the a& of tKe fir ft of William and Maty, flat, 
«. See maltpl ihrliws relative to tab fob- 

jeft confa^Wcthfif r vmn many obfervations, and nit 
eflhy on thecS^btffionp in an o&avo work, lately pub- 
lifted, called Britijb Liberties , being an enlargement of 
Cm’/ Ag/j# Liberties,* 

ft<gt)Cf an) Klbettfe** The declaration of right and 
liberties again(l the condu&of King James H. fcts forth, 
That he by the afiifiance of diyen , evil counfellors, did 
endeavour to fubvertthe Jaws and liberties of this king* 
dom J by exercifmg a power of difpenfing with, and fuf- 
pending of laws ; by levying money for Ihe ufe Of the! 
crown by pretence of prerogative, without confers of par- i 
liameat; by railing and keeping a Handing army, in time 
of peaces by violating the freedom of elednon of members 
to forve in parliament; by violent profecutions in the coart 
of Kiutft Bench 3 and caufmg partial and corrupt jurors to 
be returned on trials,; exceffive bail to be taken; and ex< 
ceflive fines to be impofed; alfo crOel punifoments in 
Aided, {sr* All which were declared to be illegal, and 
Infringing upon the ancient rights and liberties of the peo^ 
pie. 'tat, 1 W, & M, ft, 2, c, £, (36.) 

Hint, (Sax. rynt) A water-courfc, or little ffream, 
which rifet high with floods. 

BUttga, A military girdle; from the Sax. ring* i. c. 
annulus* drculus, becaufe it was girt round the middle; 
But according to BraBon , ringa enm dicunkr fund rents 
eircumdant, unde dieitur aedngere gladio . Brad. lib. I. 
c. 8, 

Sfngbea), An engine ufed in flretching of cloth. 43 
Elix c, io. 

ilfttjgftnfe* A kind of bailiff or ferjeant; and fuch 
rfifory/lignifies in Welch, Chart. Hen. 7. 

Idiot, float an) onUtBfui HftmWp, Met, {riota 
an driottum, from the French rime, quod non folum rixam 


df jurgium Jignificat* fed vinculum etiam, quo piurd in 
vnum, fafeicuhrum inftar, colligantur,) Signifies the for¬ 
cible doing of an unlawful thing by three, or more per- 
fons aflembled together for that puipofe. Weft* Symbol, 
part a. tit. hdiBmintt, feB, 63. The difference be¬ 
tween a riot, rout and unlawful ajembly, fee in Lamb, 
Eiren, lib . 2. cap, 5. Stat 1 Mar, t, 12. emd Kitehin 
19. who gives theft examples of riots , the breach of in- 
clofures, batiks, conduits, parks, pounds, houfes, barns, 
the burning of flacks of corn, lie. Lamb . ubi fupra, 
mentions theft, to beat a man, to enter upon a poffeflion 
forcibly. Cowell . 31 ; 

Holt Ch. J. In delivering the opinion of the courts faid. 
That the books are obienre in the definition of riots, and 
that betook it, that it is not ncccffary to fay they af- 
fembled for that puipofe; but there mufl be an unlaw¬ 
ful affembly; and as to what ad Will make‘a riot or 
trefpafs, fuch an ad as will make a trripaft will make a 
riot. 11 Mod, ub, pi, 2. Trin. 6 Am, l.fi. The Sheen 
V. Soley. , ^ 

00 As if a number, ofmen afi&ISt with arms, in terrorem 
jofuli, tho* no ad S done, it is a riot. Hob, 91. If 
three come out of an alehpuft, and go armed, it is a not. 

3 H, 7. 1. Per Holt Ch. J. in delivering the opinion of 
the court, rt Mod* ufi, 117. The %w* v. Bony* 

Serjeant HetunHns fays, A riot feems to be:« tumul¬ 
tuous disturbance of the peace by three perfom, or shore* 
affembKg together of their own authbri^ wifo an intdit 
Mutually to Uflift one one another agakift anywhO ih«U 
oppoft them, in the execution of wine rimpriae of a 
private nature/ end afterwards aduafy executing Urn 
Same in a violent turbulent ttadnqfr fo the 

people, whether M ad itotendedwa# of Itfefftwrftil- or 
unlawful. HM*P*€* iff. 

SCordifigW tbtgenerti bpklon, 

1 $»aiijr'iWp% v ajmotkm fo* 
bk*/^h*fco- 

Mlefetae; 

otatftjto*w«rtoMj 



A coin tan to 
* t Mvhntt rf tke, 
withanintenrttdo 
make them riofto^ 

mill the wsafifti' , 

tton df a riot it tariff St'Ui *, 
occafitmed.by fane -mtalfecr«oaillta^ 
jMuifj » AelhdotatojSMJd tatrtuai' 
nehe.of cothnfopi 
mftjr lgreto «tts 
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ce P l in this, that it may be acompleat offence with¬ 
out the execution of the intended enterprize, it feemt not 
to moire any farther explication, Hanoi, PI Ci igg, 
e, 65. /. fi. * 

* J! 1 ** * tt afiembly, according to the common 

opmion, is a diflurbance of the peace by perfons barely ‘ 
aflemoling together, with* air intentian to do a thing, 
which, if it was executed, would make them rioters, jbnfi 
neither a&ually executing it, nor making a motion to¬ 
ward the execution of it; but he fays this ftems to bo 
much too narrow a definition; for any meeting whatfo- 
ever of great numbers of people with fuch circumflancee 
of terroiv as cannot but endanger the publick peace, and 
raift feats and jealoufies among the King’s fubjeds, feems 


properl y to b e called an un&wful al^mbly; as where 
great numbers, eomplaining of a common grievance, meet 
together armed in a warlike manner, in order to eonfult 
together concerning the moft proper means for the reco¬ 
very of their interefts; for no one can forefee what may 
be the event of fuch an affembly. Hawk, PL C, i?8. c . 
6 S;A 9 * 

xl a man be in his honfe, and he hears. that J, S* 
will come to his houfe to heat him, he may well make 
*JL affei ? bIy 0f ««d neighbours to 

alfift and aid him in fafe keeping his perfon. Per Finest,n 
Ch. J, ' Br, Riotty pi. i, cites at H, 7. 39, 

But if a man be menaced or threatened that if becomes 
to the market of B, or to W, that he Shall be beat, ho 
cannot make an affembly of people to afisit him to go 
there, and this in fafeguird of hi« perfon ; for he need 
not gb there, and he may have remedy by furetv of the 
peace; but the houfe of a man is to him his caftle and 
his defence, tod where he properly ought to abide, l*?c> 
Br* Riots, pt* u cites 21 H. 7. 39. p ir Finos# Ch. 
Jumce. 

Dalt. Juft, tuf. tjj. eStet 8.P. Mm>i. ?l C. icg. 

M' *»• «*“* S. C. fccoMingljr, and fays. That 
fuch violent methods cannot but be attended with the 
danger of railing tumults and diforders to the diflurbance 
of foe public peace.—Tho* a man may ride with arms, 
yet he cannot take two with him to defend himftlf even 
tho* hit life is threatened; for he is in the protection 
of the law which is fufficient for his defence. Per Holt 
Ch. J; in delivering the opinion of the court. 11 Mods 
116, -117. ^ *• Trfo. 6 Ann. B. JL Tho ®n*tn v, 
Soley. 

if * Humber of peopl, affemble together In a lawful 
manner, arid upon a Uwful toeafion, at for eMUn. a 
mayor (a* it was in tbit cafe) or the like, and dimag 
the affembly a foddea affray happens, this will not 
V/J* 04 i " M L i *nt rt » only a common attay. 
Ld, Maym , 965. Trin: i Asm. Grampoand Corporation’* 
cafe, vt ' - 

If a nfhmber of people aflcmble in a riotous manner to 
do an Uhlaw&i *a, and a perfon, who was upon tho 
place before upon a lawfol occafion, and not privy to 
their firfl defign, cornel and joins himfelf wirir them bt 
will be guilty of a riot equally with the reft. > Per Hob 
. h which PonaeU feenmd to agree/ Id Bam. 
Rep. 96c. Trin, 2 4 m f. A^sM^remnhtO^^ 
tfolt Ch, j. thought tn alftinbly might meat together 
with fuch circumflances of tewbr as to ne a riot; < • Salk. 
594 * S 9 S* fl* 4* Trein. 6 tinu< 4 a*he caftof Ttifkeen v. 
Soley jjf n/\ ,f " ■’* . . - W*,- • 

if ftveral a« afltashka SanrfoKy witkent as^ftl intent, 
tndnndan effny kap*mkk awteta* aoil»b«fw* « aft: 
but if fod apmbly was O iMAl ftj.y mili^vfiL-^ ua of 
on» U impvmita :» alt. Ck. j, . , cor. 

6 m‘.'itdftfriMmWMMm fU&m+.Wi. 
|t<Mme#|^tod, > dmtH«miber4ff peffoM, befoemet 
«aritot,>Wtamr£ale, or any other 

*“ tat itaTe wta ataM% eap^i in it} becatfo djfdts 

Md lawfo*. end the 
SSs*S*i#lW'j»hee heppened wiexpefoedly 
‘'wniMto HMMOn concerning It* ydt it h 
OBfanMed tegettofrdo af. 
k'«Sktttappeeia, to arift «ata^ them, 

•form 
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fcfrm themfelves into ps?t§es* withpromifeof mutual 
ajf fiance, and then tnake affrays they aw guilty of a 
riot, becaufe upon thdar conftdorating mjjfitm ^i& m 
Intention to break the peace* they way as properly be faid 
to be afienibled together for that purpofc from die time 
of fuch confederacy, at if their firf eoming together had 
been on fuch a defign* however, it ferine elcar, that if 
in an afiembly of perfona wet together on any lawful 
occasion whatfoevur, a fudden propofol foould be ftarwd 
of going together in a body to pall down a honfe of in- 
dofere, or to do anv other afo of violence, to the dis¬ 
turbance of the poblick peace, and fuch motion be agreed 
to and executed accordingly, the perfona concerned can¬ 
not bqt be rioteri, because their affociating themfolvet 
together for fuch a new purpofe at no way extenuated by 
their having wet at fora upon another. IW> PL C. 
156,157. *. 65. / 3. 

A mayor and alderman of n town making * Hot, are 
puni/hable in their natural capacities 1 but whew they 
Save c ountenanced dangerous riots within foejr precinfii, 
their liberties have been feiaed, or the corporation fined, 
a Cro. 25a. Dolt, 204,3*#* Women may be puniflied 
na rioter* 5 bus Infanta under the age of fourteen years, 
aw not puni/hable* Zfcto* 3*5* V* 4*9/ ®y 

the Common law, non aw puni/hed by fine and impri- 
fonxnent; and if enormous, by pillory: And by fount*, 
Jufoces of the peace have power to reftrain rioteri, Wr. to 
airefi and imprifes them, and caufe them to be duly pu¬ 
nttoed, |4 Id. 3. e. 1. Aafoon asthefoeriff and other 
the Kang's miniftere hear of a riot, or other afiembly 
againft the peace, they with the power of the county toall 
apprehend fuch offenders, and put them in prifon until de¬ 
livered by law. s; R. a. r.8. And two or more jufoces 
of the peace, dwelling near the place whew fuch offences 
Jhall be committed, together with the Sheriff or under* 
Sheriff of the county, toall by the power of the county, 
if need be, fupprefs Hots, routs, arwft the offenders, 
and record what toall be done in their pwfoncej by which 
record the offenderstoall gaud convitocd, as by Stat. 15 
JU a. in cafo Of forcible entries; and if offenders are de¬ 
parted, the fold jufoces, Cfr. toall within a month after 
make inquiry thereof, and hear and determine the fame ; 
and if the truth cannot be found, then within a further 
month the jufoces and tocriffs aw to certify to the King 
pud council, & r# on default whereof, the jufoces, 

Jhall forfeit too/. 13 H. 4. r. 7. 

Thefe futures are underwood of gwat and notorious 
riots; And the record of the riot within the View of the 
yufoets, by whom it i» recorded, it fuch a conviction as 
cannot be traverifed, the parties Wag concluded thereby j 
bat they may take advantage of the iafuffdency of the 
record, if the jufoces bane not purfnod the tottute, &c. 
It is fold that the offenders being convicted upon the re? 
4eoril of their offence, in toe pwfimce of the jufoees, m»ht 
to be font immediately to gao], tfo they pay afinetffcffcd 
by toe tome jufoces* which fine it to be eftreated into 
the famhaqner * or toe jufoces may record fuch not, and 
commit the offendexvaad after certify toe record into 
M. & or to the afokor item*: If toe ©tenders aw gone, 
then too jufoces toall inquire by * jury 1 and the riot be¬ 
ing found, they ore to make a record of it, and fine them, 
or receive tWr traverfo, tube font by toe jufoces to the 
*ext quarferrieffions, or into too King's Bench, to be 
tried according to law. Dtk. 200, 201, eon* 

It hath been sludged, that where rioter* aw convifled 
upon the view of two jefoc*t, tariff mtoft he n party 
CO to© toe ta**l3 A 4* lit if they 4 & 

perfo toemfelves bcforeuo nri f fo o o, thetariff need not be 
a paiwfj for in focheafe tootw jufoees may make|he 
enquire* without hint and fms is m toto Are.* 
Ajfoiftteftttms aegle&to mafeeau foq* ifitom wfohfiU 
monthaftfetto*riot, drey arelieta retawn^fo 
not dcdugitwitointoat tones ImtoeJmcftootofcftih 
doth not determineta» autoevity tomokr aninqfodtton 
afterwords*, a fomt. gpa* 

*£ two iuiiet* no* of tor 

aStoWi eSBrey afe 

-th* **tm&ffl: 

beJoMi with th jt&km in < 4 * wkel* ’giocMiiq,. 


hgm. iff. ij tt +• t. 7 - *»>« * a»Jt WM* 

jufoces pake defoult in inquiring elf a not j at w fo? 
fiance of the party griev^ tiicitog , i coMhffip 
be iffued to inquire, by fufikient fW,i|^slrent me# of 
the county, at the difcmttoa of the Chancellor 1 and the 
coroners (hall make the panel of iuqueft upon the faid 
commiffion, which is returnable tote the Chancery, 
and by this ftatute, heinous rotors are to filler cp yeyffs 
unprifoamens* ■ * .•,<••• "! ' i' 

Tire Vrd Chancrilor^JtoVh^ knowledge of a rigt, may 
fond taking's writ to top jufoces ojf peace, aqd W t£^ 
(heiifif of the county^ fef c* wquiriOg theih to W tjkftlr 
tnte fo execution ? akd to# ChanccUor, upo# eooiptoi#! 
made, that a dangerous rioter isjtpi into places upfc^owi^ 
end on fomfiion under the feak of two jnfficSs of pew 
and the Serift that the common tome runneth In toe 
County, of toe riot, they award a t*fm* agejnll the party, 
returnable in Chmary upon aeertam day, and afterwards 
a writ of proclamation returnable in toe dftg’s ttmh* 
dec. a Hm* 5* c* 9* fi ^re»6, r. 14. 

If one jufoce of peace hath notice ofa riot,,he mult en¬ 
deavour to remove it, and may bind the rioters to toe 
good behaviour; aniiftoev have nofureties, or refufeco 
be bound, he may commit them to prifon. \xUm.L c* 7. 
M§ 4 . 3#l* Whew riots are committed, toe foeriff, 

. upon a precept diretoed to him, is to return twenty-four 
perJoas dwelfiog within the county to inquire thereof 
Cfr. 19 tee. 7. r. 13. The Scat. 1 Get. 1. /, 2. f . 
enads. That if any peribns, to the number of twelve or 
more, unlawfully and riotoufly afiembled againft thepeace, 
being required by a jufrice of peace, fheriff, uncjer-lner^ff, 
mayor, or other head officer of any town, by procla¬ 
mation in the King’s name, to difperfo toemfelves^ foalj 
continue together an hour afterwards, they tail be guilty 
of felqny without benefit of clergy; and perfons toils sf- 
femhled and continuing, are to be apprehended and car¬ 
ried before a jufrice ofpeace, &c. . And. jf in re$ft?nce# 
toe rioters qre killed, the fpribns concerned in it /hall bo 
indemnified: Perfons by force hindering toe proclama¬ 
tion, it /ball be adjudged felony i nod toe offenders pc- 
ve&hyleto guilty, it they do not difperfe, &c. Rioters 
demoUflring any church, chapel, or dwelling-hoyfe, pfo 
guihy of fmony; and inhabitants of towns and hundreds 
are to yield damages for rebuilding or reparation, to be 
levied and paid in inch nuumer as money recovered againft 
toe hundred, by perfons robbed on the highway, ts'c, 
Profecutions on tore ato are to be commcnceu within one 
year after toe offence: And this is the fcycreft ftatute that 
hath been made againft rioters, but it being wholly ip the 
affirmative, it doth not take away any authority in the 
fuppreffipg a riot by Common.law, or by other ftatuces. 
Wmfs l*fi* 430. See MttdBm AjfMfy* and Mtmh 
Cm. 4 F. 125, 143, 146, 433. 
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I Mentioned. 


Form ofeui inqujfition ofn row. 

South'ton, AT. A N if uifttion fir our Sovereign Lordthe 
&*g* taken atibe c. ft the enemy *f* 
ftkid, the in and year if Hi rotor, Ac, onthe ontbtf A. B. 
C. 0 . B, F. G, H. Ac. (injury) honift Mi bmnfid- 
men of the faid comity* before T. D. emd J. B. Efyuim, imm 
juft/ces of our fa id Severn's* Lori tbeJCing* affijped to keep 
the peace in tie fad seamy» Ac* Which Jhddjurers upon 
thtir M$b eferefaid fyy* that J * K. tfi Ac. L.M. N. O. 
Ac, ami other maUfa&ers and dijhtrhere of the peace of our 
/aid Lori the King, to the fetid Jurort emkmvm* on tie dap 
if t Set. left poft* with forte asm arms* Unfit to Jap* with 
/words* ftnves* Ac. and other ojfeafve weapon* into the 
of T. W. in the parijh* Ac. afire/rid* in the 
/aid county* between the hoar** Ac* of the feme dm* u*Uw~ 
fully and riotou fly entered* and him AeJmdT, W afimbttd* 
btat and wounded* to the great eUf mtianct f the peace of 
our /aid lord the King* andttrror of hit people j emd agatnft 
the form of the Jlatuty in fuch tefe made aid provided* 


An indiQment for tt riot • 

T ff M jurors* Ac. do prefeut* That J. K, late of* Ac. 

in the iOunty of* Ac. eferefaid* yeesnau, L M* fate of* 
Ac. and N. O. late of* Sec* on the day* Ac. in thoysar of the 
reign* Ac. at* Ac. with force usut/rms* Ac. did s idtoitfiy 
and unlawfully meet and etfembte tbemfilvet together* to 
difturb the peace of oar faid Lord the new KJmg\ emd being 
fo iijjemhled and met together , did then and there make au 
bftault upon one L. $. then being in the pence of God mod of 
out' faid Sovereign Lord the King ; and then emd there beat* 
wounded and evilly treated the faid L. B« and ether usuries 
did to him, to the great damme of thejmd L. B. emd agotqfi 
the peace of our faid Lord the Riug* hit crowu add dignity* 
emd aljo again/ the form of the fame* Ac. 

fflfpatU, (from ripa* a bank of a river) It ft water 
tunning between the banks. Mag*. Chart, e. 5. Wftm . 
*.<■.47. 2 In ft. 478. 

SU|fieV0, (rtparil, a ftfttUa* qua in deveheudit ptycibht 
utuntur* Jnglhe a rip) Are thofo that bring fifhliom the 
(ea-coaft to the inner parts of the land. Comb* Britan. 
* 34 - 

Iflippcre, Beeper*, pr cutters down of com; and rip* 
towel was a gratuity or reward given tocufloaiiry tenants 
when they had reaped their lord's corn. Cowell. 

BUfcagiura? (rivagt, or riverage ) A duty paid *0 the 
King on tome rivers foF the Milage of bents or veffeh. 
em£>uittifiat ah osnni Uftagio*tallagio*pajfegio* rivagio, tfte. 
Placet. temp. Bd. 1 * 

IBfbedtt, To have the liberty of a river for fiflung and 
fowling!';' rat. ptd. 1. 
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fm.t. c. 47, The King 
to perfons to take cam of rivert* 
jrIherrip: And the Lord Mayor of Lmdtm 
onofemtipn in breaches and mound 
AVi ' ebbs and flows Ml the ftlftr 
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aAts ittsupetr sfsr 

I ?? f** 4 **t* whenfty lends may be 
^flowed. By 1 Geo. %. r. ip. To ddhoy ft# tell* 
mfet* Qr unyjmicearlotb on any navigable river, is made 
felony to be pumflwdt with tranfportation for feven yeanr 
A|td by 8 Get. t. c. 20. J>dkmm$Jkim upon rivers ia 
made, Alony ^ without benefit of clergy, and theojffenc* 
mny be tried as well in an adjacent county, as in that 
where the fs& is committed. 

pttm mm «is*M>U. The river Wye \» declattd 
a me eng epmmpn river, for the carrying ef goods led 
paflengers, with power to truflees tom£s it navigable, 
and ordaining toll or tonnage duties to be paid for ms* 
wage of ppQ$« &c. by tbe Stnt. 7 Iff % W. 3. € . 14. Du- 
oei and sflnMfigiofso are granted tesAmvAandpcderve the 
navigation of the river Ike* by if & 1 a W. 3* And 
Urn nter Derwent is made nevi^dfte by Star. 1 dun. ft 
of many other river*. Fide if Gem I. r.34. If peribna 
break down a lock, or other worita on any nemptbfeiiveru 
it is felony j and drawing up floodgates made for pte» 
ierving the navigation of rivers* (f<v Audi be Ant to the 
honfe ef correftion for a month, fl Goo. t. e. to. Tito 
font may joftify the eoiog of their ibrvaftts or hmfts inoa 
the banks of navigable river** fw towing effcnrge* ffo 
to whomsoever the right of the tub hekmgt. s l 4 .Baym. 

7 *t ' f • 

9 Mm, A H*bt» coal nr garment ! and thole who robe 
hdfntnf igp im* aw accounted of his ftmlft Wed* 
ady. 

‘ ‘ tfl* Poring the middle ages .the highwm were 
infcftcd with banditti* that it was neceflby for 
travellers to form them^lves into companies or caravan*, 
that they jnlgb! be left from the Oflanlts of robbem 
Beufuet Ramil dot Hjfi. ¥*Uy> jij, fifty became A 
frequent end audarious, that the authority of the civil 
magtflmte was unable eo repwfs them. The ecdefiaflScal 
jurifliicUon was called ia to aid it, councils were held 
with great folcmnity* the bodies of the feints were brought 
thither, and in piefcoceof their Acted *rita**s, anathema* 
were dei#uneea again# lobbcis, end ouftr violators rf 
the publick peace. Id. Fol. 10. 360, 431, 336. Robert, 
lift, itnp' C*V. if. 32^ 330. 

Mbbarp, {Robaria) Is e felonious taking away of an* 
other lean’s gftids from his peripn orinhispreienceagaint 
his will, putting him in fear, end of. purpofc to (heal the 
ftnft. W*A Symbol port a, tit. Indiamente* Je&. $o. 
And this offtfte was called tybbty* either becaUfe they 
bereaved the true muh ef feme of his sober or^garments, 
or becaufe jh« m#m or goods wore taken out of ffcme 
part of bb jnnncnt fr rofe about kit periba. Cs. 3 fth 
oft. 16. This ft fbmerimes ceiled ndobm tbqft. Wjft. 
Symbol, ibid, which j* jfelooy of iwo-peaoe, Ritcbin* 
fib id. and 22 lib. 0$ 39. See Sbedtek vtrhrumftjgnfft 
verb, £## p , and^npft. JnfHtt tf Pemee* fib 30. 

&obbcry is ^ felony tby the Gammon lew, conmiUmd 
by * rifdene nflault upon rift peiffmof ehmkm, by ptfr 
1 % him in fear, and taking jsfta flake perion hin money, 
Wither goods of any fftnmwhaifimver. u 
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' Wherever a perfon affiwfb ahofter. ; 

ft*K« of terror as pat Mm lh»fe»r.a^aafe*him. 
by rcfon of fuch to, * P»« wKh hi. it. oney. th e «» 
king thereof* adjarfgei 

weftM drawn nr not, or whether the f&m 
delivered hit money upon the fcther*e c°niAgd» 
wards gave it to him upon his ceafing to aAMiit 

begg«i|*nalms, for he was put In* 

and gives him his money to git ridofhim* ««*"*• * 

C '/n 6 ^xa&V«^W.nd other,, atth«OAfi?.% 
feffioniin Dsrssrisr i75S;Mr. Ja«« «d rob- 

MM, that if a »a» attached by an h i gbw»y« lt ° "” ,0 ° 
bed, previous to toe robbery refills, and it 
without being under any fear at all, it is not toe left rw. 
bery anon that account. Ftjl- 1*8. 

The word* of the indiament, mAat&JC A“f‘ 
ttpit, muft be underftood that there is an *6“*'“™* 
M'deed, and a taking itt law, and that may be when a 
toief receive#, (Jo For example :If thieves **• **“* 
»an, and finding barSttle about him, take it, town an 
Stol taking, «d by mean, of death co»pdM» « 
fwear upon a book to fetch them a greater fnm, which he 
does andidelivers it to these, which they receiv es thi. u* 
taking in lew by them, and adjudged 
mule him to take the oath, and the otto end fear eon- 
tinning, made him bring toe money, which amo u 
a taking in law t and in this cafe Acre need, no fpecial 
indiament, but toe general indiament 
(J fthmtt ctpif) it fofiicient. And (bin*, >f»‘ »*«f“ 
toe true man for fear deliver, his purfe, (Jo to the thief. 

3 f&aLfEp!c. 96. e- 34> / 4. The thief mod be 
in poffeffion of the thing ftolen, or otheiwife he is not 
guilty of robbery, j l»ft. 69. o 16. 8. P. amut.lU. 
C.06. C. 34- M.'i. But though he i» not guilty of rob¬ 
bed, he is highly punilhable by fine and impnfonment, 
(•ft. for fo enormous a breach of toe peace. See »y™ 

The word* of the indiftment me (a ptrfina) at. « 
toe true man, feeking to efcape for the fafeguard of hi* 
money, caft* it into a bnfli, which toe towf perceiving, 
«bM it: This i* a taking in law from the perfon. b«- 
caufe it i* done at one time. 3 /»/• 09. tap. 16. S. r. 
And fo if -he drive* my cattle in my prefence out of my 
rafture, or takes my hat which fell from my head, he 
may be indifeed a* having taken things from my perfon. 
JW. FI. C, 96. «>. 34- /*«• »• fee alfo 3 Inft. 69. 
tap. 16. And.yii.fi- 161. Sty. 156. 

In fome cafe*, a man may be fatd to rob me, where 
In troth be never aftually had any of mv goods in his 
pofi'efiion, as where i am robbed by feveral in one gang, 
and one of them takes my money, in which caft, in judg¬ 
ment oflaw, every one of toe company (hall be faid to 
take it, in refpeft of that encouragement Which they 
rive to another tore' the hope, of mutual affiftance in 
their enterprise: Nay, though they nuf, of their firft 
intended prize, and one of them afterward, nde, from 
toe reft, and robs a third perfon in toe fame highway, 
witooat their knowledge, oat of their view, and then 
tetarni to them, all ere guilty of robbery 1 for they came 
together with an intent to-rob, and te afiiftone anotln 
in lb doing. Hawk. PI C. 96. ref. 34- /'*• ?■ 

If a carrier’s mao or fon confpire to rob him, ^nd do 
it accordingly, toe carrier not being privy to it, he may 
fee the hundred on the ftatute afWhtm bat the con- 
{piracy may be given lb evidence in mitigation w «• 
stages; per ReU Ch, J* Style 4*7* Mith i6j4* Mat* 
gfoftp v. The hundred ef Gedabniu. * . 

If a mao fervant be robbed of his mailer's goods 10 
hirniafte*'* fight, this (hall be taken for* f 

die mafem* Style 156. tilth f# M Cb* jl in 

Tjtfolmkt'% f r r/K ’ i ‘ i 

cattle from A. which lie is driving on the high¬ 
way is a taking from his perfon, and fo a robbery; per. 
p jw d sea fmt mqMwm* t Salks, 641- Green 

^ Aaattemptiotobie «udefelony wlfetoefi*tifekm- 
gy f by 7 Gee.t* r**i« 
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a* Of raffing bm **4 try* qnd *wbat kind ef rcU*j& it 
muft h, tn make the hundred <frarj>eqkU. ^ 

The levying of hue and cry is injoiried by feveral ads 
of parliament, and to this purpofe it is ena^lid by Weftm* 
i» cp pn 9, “ That all be ready and apparelled at the 
fttmmons of the Oieri£, to purlhe and arrdl felons,” ^ 

Though fome imagined that hue and' ciy#as ground 
ded on this ftatute; yet Lord Coft fslys, That it was ufed 
long before, as appears even by this ftatute, Which, inf 
ftead of introducing a new law, in force! Obedience to that 
which was founded on the ahdent laws of the realm, i 
Ittfln 171. * * 

By the ftatute of 4 £/ 1. De efich totpuaioris, hue 
and cry* ftiatl be levied for all murders, burglaries> men 
Hun, or in peril to be fta|n, as 6thefr where is Ufed in 
laud; and all frail follow the hue andfteps its near as die/ 
can. 

By the ftatute of ffiinttn, or 13 Ed. 1. ft • s», r.‘ 1. it 
is enacted, “ That froin thenceforth every country frail 
be fo well kept, that immediately upon robberies and 
felonies commuted frefr fuit frail be itiade from town to 
town, and from country to country." And cup. t. of 
the faid ftatute, If the country will not arifwer for the 
bodies of fuch offenders, the people dwelling in the coun¬ 
try, frail be anfwerable for the robberies done, and alfo 
the damages: And if the robbery be done within the di- 
vifion 01 two hundreds, both the hundreds, and the 
franchifrs within them Hiall be anfwerable. ■ 

, The ftatute of Winton gives the a&ion againft the nun* 
Ldredi but by fubfequent ftatutes, fuch as 27 Eli*, cap. 
15. 8 Geo. 2. tap. 16. Several alterations and addi¬ 
tions have been made therein. 

It feems to be admitted, that no kind of robbery will 
make the hundred liable, but thrft which is done openly* 
and with force and violence 1 and that therefore the pri¬ 
vate ftealing, or taking any thing froin the party does not 
come within the ftatutes which make the hundred liable* 
becaufe the hundred is not liable in not preventing the 
robbery, but becaufe they did not apprehend the robbers, 
which in private felonies, and of which they had no no¬ 
tice, it would be difficult, if not impoffiblc, for them t6 
do. 7 Ce. 6, 7. a Salk. 614. 

Alfo it hath been adjudged, and U admitted m all the 
books which fpeak of this matter, that a robbery in a 
houfe, whether it be by day or by night, does not mate 
the hundred liable: The reafons whereof are, that every 
man’s houfe is in law efteemed his caftle, which he him- 
felf is obliged to defend, and into which no man can en¬ 
ter, to fee what is doing there, without his leave; alfo 
being done in a houfe, the inhabitants of the hundred 
cannot be prefumed to have notice of it, fo as to be able 
to apprehend the offenders, 7 a * SeudiPs cafe* 

But if a perfon be affaulted in the highway, and car* 
tied into a houfe, and there robbed, it feems the hun¬ 
dred frail be liable; for other wife the provifion made* 
by the ftatute would be eluded. 1 Sid . 263. and fee 1 
Salk. 614. tarijl. 157- Alfo itdoes not feepi nccriTary, 
that the robbery foottld be committed in the highway, nor 
allcdged to have been fo by the plaintiff in hit declara¬ 
tion. f artjln 159. It majr be in a private way, or be in a 
coppice | and in both cafes the hundred frail be charge¬ 
able, s Salk . 614. and vide Garth 7J. $ Meek *S 8 * 

1 Shaw. 60. Cmh ijo. S. C. adjudged between Young 
and the inhabitants Ofthe hundred of Ycl/cmi* 

The robbers ought fo be taken id 40 days, to cxcufe 
thehtotidred. In J &W. 320. it ia faid, that upon fearch 
of the parliament roll it appears, that the ftatute of Win* 
Vwrive»oniy ^rty ^ay« tothe country, and that the 4 * 
mm ti Ed. 3.’ it Imr Mconfinnatioii thtreofj ‘Mwl fiwjpN 
riTgiy it wm « 

•ftion on the ftztofeW «»d *«>««? »« «5M 

re^ed. »ati n<m o(&ttebbtt* taken witinn forty dm, 
aceorilinz to the fekt ftktnte ; tokti with thii toe modern 
.weeetotott agree;toKfe/. Eni. 406. Cs.fnr.351. UtfM. 

F j.l. £bf- Orty. 141. * Sal, 176. 
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Ins clearly agreed, $at for * rbbbery Committed {n Croijat, 6y$,Fofter r m hundred of Sfitdktr andMt* 
t;.e night the hundredis not chargeable, beeaufe they can** nvohh, adjudged, wide alio, Cro, Car.jLi^Afg, i&b<yw+ 
r.: tbe prefaced to^jtave notice thereof, fo as to be able £4; * * • , * , 

to apprehend the robber?. ’ 7 0./6' t. Milhornds cafe, It*lfeth been rcfe!ved,that though the notice gliw*i*- 
2 /«$#. 569. , • , L . tl * fiveimtes^ front the place where the robbery was commit-* „ 

But yet it is not neceiTary, that the robbery (hoald be ted, that it is fu/ttcienr; the reafon whereof is, becaufe 
committed after fo«,rifc^ iW ■bWore fan-ftt^ and that that the party, who is a ftrangcr to the country* cannot 
therefore if there be as, uriuch .day-light at the time that ha^e conusance of the neareft place or town. Marti 6 it, 
a manS countenance roigjnbe Wcerned thereby* though Sir John Compton's cafe, which vide, and feealfp a Leon, 
it ; be before, fun-rife, or affer fqn--fet* the hundred lhall 

be liable* , 7 Co. 6. f- JfyBfotfi tale. Ch. Jar, 106. A!fe if the party robbed give notice with as much con-* 

1 An 4 . 158* * loon. 57. Savif •vide Carth. 71. yenient fpeed as may be, though he be otherwife remifs 

Comb 150* $Mad* ,258*1 i thw. 6p. S, P. admitted. > in not purfuing the robbers* or refufes to lend his horfe 

Aifiyvbath been held, that if robbers drive or oblige fo* that purpofe, yet he feall not lofehiseaipn for this, 
tht; v^ggoner to drive his waggon from the highway by nor the hundred be excufcd. March u, % Lion, Hi. 
day* but 4o ; not rpb Qr take^atty thing till night,' that yet g, p, a g rep( j p er ^ 

this is a robbery in the day-time fo as to’charge the hun* Now by the 8 Geo, 2. tap, 16, Jh0. 1, it is further 
dred. Sid, 263. FariJL 155. Alio tet Hutton 125. ena&ed, *fhac no perfen dial! maintain any aSion 
Plaintiff was travelling in the highway in the hundred again^ the hundred, golds he /ball, brides the notice 
of A. where he was fet upon and carried into the hundred already .required, by the laft ttatote, with as much conve- 
ol li. and robbed in a copfe ift the highway of this nun- n icnt fpeed as may be, after any rubbery committed, give 
dredj it, was .adjudged that the hundreu of B, mould belt- notice thereof to one of the conftables of the hundred* 
able. 2 Salk. 614, 61 5. Farejl. 157. $. C. Cowper v. or to feme conftablc, bor/holder, headborough or tich- 
Tbe Hundred of Bafingfioh. ' “ ingman of feme town, pari/h, village, hamlet or tithing, 

By the 27 hhx. cup ,a fcpar. z . it is enacted* “ That the near unto the place where fuch robbery IhdU happen* or 
inhabitants and refianisotevery hundred (with the fmncniics feall leave notice in writing of fuch robbery at tfrpdwcl* 
within the precinct thereof,) wherein 'negligence* fault ling hqufe of fuch conftable* l£t, defcribjftg fo far aa 
dr cicfcft of purluit and fre/h fuit. after hue and cry made the nature and circuitdances of the cafe will admit, the 
Biall happen to be* /lull anfwer and fatisfy the one moiety felon, and the time and place of the robbery, and alfo 
of 3 11 inch money and damages* as ftiall be recovered feall, within the fpaceof twenty days next after the rob- 
againft the hundred, with the franchifes therein, in which bery committed* caufe publick notice to bfe given thereof 
:ir.y robbery or felony (hall be committed* to be recovered fo the London Gazette, therein likewife deferibing, fo f-Ar 
by action of debt, cs <• by and in the name of the clerk as the nature and circumftance* of the cafe will admit* 
of the peace fur the time being* of Or in every Juch the felon, and the time and place of fuch robbery* to- 
County, and recovery by the party or parties robbed /hall gether with the goods and cffe&s, whereof he was sobbed.” 
be, without naming the chriftian name or furname ol the ■ By the 27 Elte, r, 13. par. 11. it lienaabd, “That 
laid clerk of the peace 5 which moiety fo recovered /hall the party robbed /hall not have any action, except he 
b j to the ufe of the inhabitants of the hundred where any /hall firit, within twenty days next before fuch action to 
fuch robbery, feaflbe committed. ,f . be brought, be examined upon his corporal ^ath, before 

feme juftice of the peace of the county where the robhery 
3. Who is to bring the atitiott, and of ikt^previout wps committed, whether -he knows the parties that comr 
Jhpty rc^uiftu. mitted the robbery, or any of them; and if upon exa¬ 

mination, it be confeCed, that he knows die; parties, or 
If a fervant be robbed in the abfcncc of his mafler, any of them,' that then he (hall, before the action be 
of his matter*!? money, it is clear that the matter may commenced, enter into fuScient bond by recognisauce 
maintain an action for it againtt the hundred, but then before the Bud juttice, e/Feftnally to profecute the fame 
the fervant mnfi make oa$i tha^ he knew not anyofthe . perfon and perfens,” 

robbers. Cro. Car . 37. Raymond v. Hundred of QMdjg In the contttuCtion of this ciaiife of the ttatute, the fol- 
adjudged. Alfa die lervant being robbed in his mailer*? lowing pbinte have been hoideo j 
abience, may himfelf maintain an aflion ajfainft the That if the party does not know the robbers at the dmc 
hundred, and may declare that he was pottered at d* bonis of the robbery committed, tlio* he happens to know them 
fuis propriis , &c. And though the jury find that he was afterwards* ‘it is not matertaf. March 11« 
robbed of his matter's money, yet /hall he recover j for It hath been adjudged* that die oath may be taken be- 
• the fervant is polfefledi ut 3 e bonis fuis ptoptiit* ag^inft fore a jullice of the county* though not in the county at 
andin refpeft of al^ but himthatjiath the very right, the time of adminittering it. x fonts 239. Hotior v. 

2 Salk. 613-4. 4 Mod. 303. Comb, 263. C* Combi Tko bmndred of Btnhurft, 

The Hundredtf Bradley , S. C. 1 Sid. ^$, As to giving bond for payment of cotts* by dat. 8 

If a feryant be robbed in the prefence of the matter, Geo, 2. cap. x6. it is enafted, “ That before any action 
the ma^er mutt iue ; and the oath of the matter is fu/Bf- commenced the party (hall go before the chief clcrk, or 
cienr. 2 M. di j. pot eur* t Garth* 147* ‘ i f 4 'fecoddary, or the filazer of the county wherein fijich rob- 

There miift be an; oath, vide Canb. 14,5. 2 rbS^y feafl happen, tw the doth of the pieas of that, court 
613. 1 Show, 94. 1 Mod* 487. S, C v Irffc&idh, v. w|erein fuch a&ion is intended to be hrought,o»or their 
TbtWuhefridiUhorn,: and •vide iifm* ;• • V - deputies; oxr 4 sefwe^ the feeniF of thp county 

’’.If A ctr^l^g^together ar#,rp)d^l of wherein the tobbery fb«u happen; and ante* into * bond 

of I&mfti .’:1SQ ire - both ' to the high couftabk* pi < higi|h«ttftablet of r -the -hundred 

may, ■, both, agiin$ p.JW iti which 4 ^mix^eed* ,<tg ,dto penal 

iftbejrjjkpl fnreties to 

pi, 39. v> - V beapprov^-,^,byfor 

* m>\ i>, m*.m'M&ir iniMi•!‘fewfeig.-conttables, the 

Thtn^)fame /hal| be 

foa^;, given on demurrer. 

U'oftb, hmM. 

ATha a if l perfen .bk' fobhml'' % 'hkh|^i»y in > diwfi h 1 tiy 3. par, 9., The a£lion is to be brought 

y ^Epnmdoruni % hi need not give notice to din Inhabitants of Irithfa n&joar after the robbery con^nitted. 

each hnndred, but notice to cither of them is fuf&cient. 9 2 . ^ In 
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In the conftru&ion of this ftatute it hath been holden ; fnefft of inhabitants ^having. dagpges or money levied on 
Thatifaperfohberdbfeedthd 9th of O 3 obtr / ljjfcr. thaw. f ^ ^ 

andfe laid, 4 utd the tefte of the wjtft be the 9th DM* It hath been holden, that a perron occupying land# in 
14 ydc. that' dfii is not purftr&nt td the ftatute; add an Hundred# although ho HathnoHouf* QrdwdJiog thiix-, 
that in this a&ion, which » penal again# thehttfcdkd, Is'an inhabitant within the, meaning of the flairnc, for 
there it nareefento exclude the day on Which the that otherwife the ftatute might bp eluded, 2 Sand* 4^3. 
was done# nor to make fuch couftrufeidu is is ddhc ; In Leigkv. Cbafmn. \ ^ 

protections and the inrolment of deeds, which have always. And now for the more . canal rating and levying-the 

received a benign interpretation. Hob* 130, 14O. Moor money, fofr whichthehuhdreds arc chargeable, by ihe 
878. pi. 1333* 1 BrovsnU 156. SVC; * Norris v. Hun- | (?w, a.^p< r Jt6, it is enacted# ** That no prpfyis for 

deed of Gemtry* Vide 1 Sid. 139. 1 Ktb. 495, $. C. appearanceinahyadion to be brought upoo cither oft he 

Nmmm v. Inhabitants of Strafford* futures agdnft any hundred* $ali be ferved on any inha- 

V An adtion was brought by fad rnmtt, oh ihe ftatute bitant thereof, (aye onlyupon the high conftable, or high 
of Wimon, ior « robbery committed on bis (errant, in conlbibles pf the hundred wherein the robbery ihall hap- 
whkh e declared of an bffaulfc and battery donetokim- pen, who are to capfe publick notice thereof to be given, 
felf, (though then candles ftomihe piece,) alfo di’fit' he to' enter an appearance, and defend the adion, as adviicd. 
made oath that be did not know any oF the perfons ; the On recovery by the plaintiff and execution iflued, thefte- 
iffue was entered ofrecord, andthejuw appeared at the riff is to (hew it to two juftices# who are to capfe an af- 
bar ready *0 try it t but being (or other bunnefs adjourn- (effluent, as djreded by 27 Elm* which is to include the 
ed to another day, the plinrtiff obftrving his miftake high copftable’s cofis.” Vide the St at* and fee*o the fame 
moved to amend, by declaring of arobbCry bn ms fer- purpofc as. to not executing writ pf execution on any 
rant, (fr. and it appearing thit the year in whiCh ihe particular (nhabitatant, on any judgment obtained by 
aftion muff be brought wasexpired, andconfecjueiitly virtue of any a& ofparliament* St at, 22 Goo* 2. 46. 

the action muff be 1*11 if not allowed,' the court^ after foB. 34. , , 


bitant thereof, (aye only upon the high conftable, or high 
conftables pf the hundred wherein the robbery ftiall hap- 


long debate and conffderatien of fortnef precedfintt, ad¬ 
mitted him to amend. 3 horn* 34/. Bearcroft ver; Hun¬ 
dred of Barnbam and Stone. " * ' - 

It feems that from the ncceffity of the cafe, the 1 party 
himfelf that was fobbed is tube admitted as a witnefs, 
but then his testimony muff be corroborated by collateral 
proof and etacumftancet, and fuch as may induce a jury 


[fee precedents, ad- By frat/22 Geo* 2. tap* 24. No perfon (hall recover 
Bearcroft ver, Hun- again# any inhabitants of any Hundred, in any aft ion on 
k 0 ’■ ^ anv of the ftathtes^of hue and cry, more than 200 /. un- 

the cafe, the 1 party' left the perfons robbed# at the time of fuch robbery for 
itted as a witnefs, which fuch action brought, be in company two at lea ft, 
orated by collateral to atteft the truth pf being fo robbed, 
may induce a jury ttoftteta, (Motor,,) Are interpreted to be minhtv 

_ 1- J _L-. r _ 1 I * l:. f • i 1 - £ 1 *’ 


to believe that a robbery was a&ually committed; and that I thieves by lombard in his Eiren* M*. 2. c. 6 . 


the party loft what he declared for. 2 Lean* 12, 


validi, fhi in perjonas homimtk infitimes boua fua diripiu 


By 8 Geo. a. c. 16. it if enafled, ** That in any a&ion Spelm. 
mgainft any hundred, any perfon inhabiting within the fBobhCtfltlttl or IffoberhCntcn, Were a fort of great 
hundred, or any franchife thereof, (hall be admitted as thieves, mentioned in the ftatute* 5 Ed. 3. t. 14. and 7 
witnefs for or on behalf of the hundred.** ft. 2. r, 5. of whom Sir Edw. Cole fays. That Robin 

By 27 EUx* tap , 13. par . 8. it is enafted, 4 ‘ That Hood lived in tlje reign t)f ICing Rich. 1. on the borders of 
where any robbery is committed by two, or a greater num- and Scotland, by robbery, burning of homes 

ber of malefaftors, and that it happen any one of the faijd rapine and (pqii, We. and that thefe Roberdfmt ■/ cook r.ame 
offenders to be apprehended by purfuit, to be made a«j- from him* ( 3 toft. 197. See BlacL Com. 4 V. 244, 
cording to the ftatutes, that then, no hundred or Frau- fllOtbcftct. Oyftcr filhery in the Medway how regulated 
chife (hall in any wife incur the penalty# lofs or forfeiture by the corpai atipn of Rocbefter* 2 Geo. z . cap. 19. For 
mentioned in the ftatutes, although the relidue of the repzmng Rocbeftsr bridge, 27 El. c* 25. 
malefactors (hall happen to efeupe”. See 1 Vont . it 8, Iffecbmct, [frarn/s, Lord Bilhop) Subjected to pains 

325. Room. 221. 2 Lev. a. S. C. Mitbwin Ytr. Hun- and'penalties, 9 Geo. 1* c. 17. 

drod of Tbiflrworth* and vide infra. mOCfcet, Is that linen garment which is worn by bi* 

If nue and cry be made towards one part of the conn* (hops, gathered at the wnfts, and differs from a furplice, 
ty, and an inhabitant of the hundred apprehends one of for that hath open ffeeves hanging down; but a rochet 
the robbers within another, this is 1 liking within the hath clofe«lleeyes. Lindewode, Jib. 3. tit. 27. 


ftatute. 1 Vent, 118, 119. pot Halo €h. J. 

My the 8 Geo. 2. tap. id. it Is ena&ed, 44 That no han- 


th clofe«ileeves. Lindewode, Jib. 3. tit. 27. 
ffiOfMalt. See Raft. 

ISffh, {Roda terra) A meafure of lixteen foot and a 


dred, or franchile therein# (hall be chargeable by virtue half long, otherwife called a perch. 
of any of the ftatutes, if any one or more of the felons; Iftc^kmgbtS# (From the Sax. Rad. i. c. Equitath Ut 
by whom fuch robbery (hall be committed, be appre- C»yt , Famulus, quafi Mimfri Equftantes) Certain fervitorf, 
hended within the fpace of forty days next after publick whq held their lend by fcrving their (prds on borfeback. 
notice given in the London Gazette# as by the ftatute is Bros* Eh* t. c. 35. 

provided,* , ttogatfoiutotcil, { Dies Mogatimum, Robigalia) 1$ a 


notice given in the London Gazette# as by the ftatute is Bra#, lib* t. f . 35. 

provided#* . ttogatfOlUlStcil, {Dies Rogathmtm, Robigalia) 1$ a 

time fo called, becaufis of the fpecial devotion of prayer 
5, Of levying the money on the bemdredm. and faffing then injoined by the church for a preparative 

to the joyful remrmbmaee af\Gkrifi*s Cowel .— 

By 27 EUx. c. 13, far. 14.41 is eftafted, 44 That after Robigalia, dies fefrus Jept'mo eaitnd. Maii celthrm fiUtusi 
execution of damages by the party or parties h robbjfd &e* nt Robiginem a jegetibut averteret ; Rogation^ or 
had, it lhall be lawful (upon complaint made by the party Gang-week, Utt. D&* 

charged) round for two jafttcee of the peace (whereof one UlCgttc, (Fr.) Signets an idle fturdy beggar# w^io by 

-to & of the quorum) of the faftie ebnii^f# inhabiting ancient ftatutes# for theJrff offence wai cttllea a regno of 
ndthsn the hundred, or -heir unto the an 3 fopifted by whipping, and boring 

fudh execuiion ihall he had# to afthft and taxthrough the grifile* ; AgHttsar# witii a hotiroiu and 
propoitionably, according ^ to ftwnir drfthettehs, -nil nhd fog theftcogd offence# Wiwas termed a mgne qf ike, fmnd 
every the towns, paiifhm, ViBtutes and Ihimtms# irn Viidl and executed fc^n# if He were ahpve eighteen 

of theftftd hundred where any met tbWj^y ftftfm'W;,; yedrt.oM. '.ay Hen. % <4?i pitu 4 >'$r ^ And 

mitted, as of dm Ubertie* % a late perfoni H^pthended as vagabonds, ami 

and toward an *dual contriibatiiHi; • to be had and mbfi® i refu(log to ga befdtt a jnffice- or giving a 

fer Aeselief hthabitam#,^ i«ainftwlK^ the |«rty; of thcmielyfei and fuch per^ns brciiie- 

or parties robbed More that time had exedstlon.^ inVp^ibn, before *Wi, e^ptrmton of the term, or who 

The cdnftabks# (ft. are to levy the money and pay it i having/been pantftned; and osfthorged, commit a (bond 
overt* theinftk®** ^ wntotgc p&6k$ : :*fo adjudgedA; juJHce of 

Inhabitants* IhevH^a^'WdrdolhaBd. jwy pick rqguem the Hpofe iof .coirefKon 

The fame taxa^bn h to be ih cafes where there% de* tfft wfe next efiops 4. and then the p|fj*cm (hall; ord«r Mm 
fault or negligence of putfuie and (M fait# fer the be- to be detained iix months# and W'be kept to hard 

an 
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and atfo comfiM ty wh?j>pln*, ik ttiWM'iJfd 
as they think fit; andaftcrwards theoffpderis {o 
fed away to his pliicebf fettfement And 'ifW in. 
■from pfifon, he (haff’be JWfjjw 


... .Cement 

dfcape -from prifon, he ffiaff ’be Jwtfi 
and he tran fported for iWen 1 yeah; ‘ $<•*'' |j| ^sp« 

«i *4. ■ Vide ft* WPiM* 1 7 

moglta* (I*/.) A great ire whe«In ^adbof^ei wCw 
burned; atid fometimds it is taken ifhr/s pusbf wppo. 

CW'i tt* *: V. v,; ‘ J ‘ 

IRflll, [kotulus) Is a fthedole ofpa«hmeat tha* may 
be turned op with the ,ftaiid jrt the for* of it jiibd. 'Sipandfi 
p. C. it,. Rolls are parchment# on ^(jh;aH the plead-. 
ings, memorials, and ft&sbf ead«s,kl!he^ :i ^ ^, 



f m J >' •; *.•/ #| 

* 1.8*$*, jCthgiiTtifd ■ 

«frij f«** 

■ ‘J #?** 

WiUrr 1 ®} MW#*** mywfitw MtfBtmph*- 

mh miltjim & , n^komefy • emdmktetu 

.,,.***jiW<e* joavem^perpkhm,Jediktents* 

mf* ktoferahll^ difpmdim Jtper Btfw&ot >jWMpr 

/tf/^..r-Teir me ipfo tpnd 

C^r/A 


apna regni aoftri, .feCarJ* 5 . Jo.ru. 


eflaadia. the county 

wp» w, 7 rr: 7 -77* 7:^ rr”.**;..-*-7 ririit cantaining^f^^^rei vend is governed by cer- 

with the proper officer; and then they J tl#t» and equitable, lew* Of, frwefe Competed by 

the Court. % Lilt, Aht, 4<$i. And* bjf\a ;fnle.made tyj *-»-*’ 1 - ! ~ J -- * ‘ ** “ r * 

tiHte court of Awg’x Bench, every attofn^j *|i fO bring in 
iu 'rvlit into the office fairly ingrofled by the times there¬ 
by limited, vie. The rolls of Trinity^ Michaclmai, and 
Hilary terms, before tbfeflbin daVcf Uyeiy fubtequem 
Wfrttt ; and the Rolls of Eafier term before tb* irft .day bf 
Trinity term; and no attorney at large, or any *6th*r I 
peribn, (hall file any rolh, dec. bill the Clfciiipfthe chief! 
clerks of this court. Ord. B. k. Micb. 1705. If roljt 
are not brought into the office in time, it has been mat¬ 
ed that they (hall not be received without a particular rule 
of court for that purpofe. Mieb. 9 ^r. 5% ; 

Igoll of court* {Roiulus curia) The cburt-roll in a mo- 
nor, wherein the names, rents and fervid?® M the tenants 
were copied and inroiled. Per rOtttinm CUri^s tentrC, by 

copyhold- Jdattiiis It Tailuf /*«jr/*r rotulnm curise 

unttm mrffuagium^ &c. Paroch. AntiO^ 

IRdtts iDfflce of tbe Cbatuerb. Them is an 
called the Molls Office in Chancery Lant, Aticiently c|lled 
Domus Converforum, which contau^ all thf ^ z 0 - re¬ 
cords of the High Court of Chantey, the mkfter u^ereof 
is thefecond peribn in'the Chancery $ bit*- See Majler of 
thi Rolls. ■■’'“ 

molls of the #3Ufte9*f ? Ate bfmve^likinds, $m the 

great W&rdmk Roll, th t Cojferer** RoH, fHe Buhfdy Roll, £*fr. 

moils Of fhtUmMt. The mannerist regiffimti w tbe 
proceedings of our old pariiatneabr; aba bur ftatutes bt* 
jnganciently ingroflea in parchment: nfhefe wtb U* 
likewife a great many decidons of difficult points in law; 
which were frequently in fonner times referred tp die de¬ 
termination of this fupreme court by the Judges of both 
benches, (s’e. Mkhl . Hijf. Libr, 47. 

molts of the tn the two ttmphs is b Rtti 

called the Cnlvct-boud Roll, wherein every bencher, bar¬ 
rister, and ftudeht, is taxed yearly at fa much tods# book 
and other officers of the houfes, in conhderation of a din¬ 
ner of Calves-hads provided Orjig, fmrid. 

199. 

mom^prOltae, Pilgrims that travel to Afsw on loot. 

Matt . Parjf dnno 12 jp. # 

Igoiue, Church ofTits incroachmedts of power hens; 

^and how fuppteiTed j # and no impofiribu to be pad tb the 
bifliop of Roms, &c. Vii* Stat. t* n i^bad 

Pope, ", 

(Rmtfeoh vof Momefle, 

denarius $** 3 i Petri & heartb+peoy,\ Jk ebmpOnitded of 
Rome and toot, from the Sax. Scot, $§p 4 

Wojtm. fays, It was Cotufuttuio * «*, 

turn arthiepfjeopus used opijcopuh eiitMt voti fid. 
hfirl in tegno immuuit er*t. It was aA ** 3*4 trlbhbe'br 
one peony from evefy family, prid^itofy^l^^ift'fhe 
feat of St■ Rot#, *4 fkcnla, bringa^b 
Camden in bbm 4 m, Oja, M " 

it; but others, AflJ a Kinj 
.ingin pH 
.and that 
amounted 
Leg, Bom 

a 

Heartb'P* 

• vtdoredi 
See Spdnt* 
petm, T 
totfc 


BmjA Rathe, a ynnerable judge* in King 

ffb»ot the Third!; ftom, which dm 41cbmmiffianers of 
ffiWers in f M/amr may receive liuht and dim&ion. a 


'«W •“T hght nnd diw^ion. 4 

‘The cpmnuffiotkeib qf fewcr«4 in other paws 
i Imfam, pnay.aft mmrang to the laws, and cultonis of 
Rftijgeyrparjbs orotherudfc ^difiwetwn. 

vqw* J P* 74 * But they are to she discretionary 
coercion of t)ie court of ^ngVBenchr It, 


§O0h» or Botp Rood, Signi|e» the lfoly Crofs; 

®Wb Of f Hattb. [Rodata Terr*) is the fourth part of 
aa acre, $t*t, s Elia, c, 5. 

Vtoo&tfle. See Tiler, 

, IRootfi, Peftroying of trees, hm^ ffirubf <Ur plants, 
w, by $ 0*o, 3. r. 3^- ^ ^ made, liable to pe¬ 
cuniary penalties fpr the two firft offirnees, the thirds fe- 
iony, panilhable with tranfpowatioiif. iStealiag or de- 
tn^ying turnips, or the mts of -mpMk^&e, puhtlhable 
Criminally, bywJhippiug, Pid* 45 Sfiz,c, 7. 15 
Cm?, a. r. a. *3 Gw. a. r. ad. gr a. r. 3$. 

IKp!pe*b4tk!carii l; &c, art public aubmcea, end may, 
upon indlftment, be fupprefftd and fined. 1 tiewh, P. 
0.198,225. 

KsfUS; Old ones may be imported duty-free, ti Geo . 
M t T,feB, Ip. 

moi, A kind of ruflies, which feme tenants were 
obljed by their tenures, to furnilb their lords withal, 

tfiott^iU, To lay upon the ridge of a hpufe, is men- 
tibped in the ftatute 17 Ed* 4. <. 4,' . „ . 

A low watery placf. of rtfids and toffies* 
and Kenee the covering of homes with a thatch made 
of reeds, was called Ro/etw Cartuto. GUAon. MLS. 

loy,. ' . , ' .. 

weignb, Heathy land, or ground Ml of ling; alfo 
watery and mooriffi laud,, from the Br. Jgfisx. 1 lull. 5. 

1 tinder thip are comprehended 

Oxen, cows, fleers, heifers, had ftch like horned beads, 
ar Vac. *8,.. 

iftmfatjftttottfac, Was. m exaA fisrvey of filing* 
land, per Comitatlet, Cemtutiets, & Deeurim, made by King 
Jdfrei, not irrsHifce that Ott&om$fd*y f and U was 4 failed, 
for that it was of old kept at WincMer . among inthev re*. 
Cords of the kingdom; but this roll time hath confuntqd« 
hgulpb, Htfl. $ to, 

mlttHe, Coin ip 1 %?^ goJpg lor tea ffistitogs* dor* 
Hug. Merck, DIB, 
mom,: (Fr. Rome, l e. # con 
dil ffinftj fignifies an ageiub|y q| 

emsMpfe.sffi 



j^sed. ^«r. sf.. , A> - v . 
call rot, sneaniug a: bund 
ffieied .mpfffifr,-, and' 
cdtteg, 

iVai ■ 1 



«W8bga- 

" exe- 
*8 Ed* 3.- 

of thepfo- 
^ in great rsWx, 
to make it to fee 
have moved 
. but pwitMfc, 
in #* 

.di^oW^ve. fo<wK«* ,»pnr 

,. ' ‘ !.:.4f S- ■ 

r^» /*««» ^%»g- 
imfongMJW'Sw 

\t >y ; 

^ ' turbulent 
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ttirbnlent gefture, ofr aftuaf violence, isf c, Lamb* Eiras* | 
lib. i. r. s« Frocefa granted -agsintt pcr#M>* caufrng 
routs, fefc, Vide 18 E. 3* Anu JM* A' Gw»•' 4 
146. Sec Jtor. ... . j - 1 '... 

IBopal $ff£nt, [Regius ajjenfusi) Is that which t 

the King gives to a thing formerly done, by others, w to 
the election of 0 bifhop by Dean and Chapter; which 
given, then he, fends a fpecial writ for the. taking of fealty. 
The form of which you may fee in F, N. if. fol. 170* 
And to a hill, paired in both houles of parliament* Cramp. 
Jut. foh 8. which affent in parliament being once given, 
the bill is indorfed with there word*, iff JRoyUveult, i. e. 
It pkafes the King. But if he refufe to agree to it, then 
thus, U Rey avijera, i. e. The King will advifi . Cowell, 
Vi At Black. Com. 1 V . 154, 183. 

Hop! family. See lllurit. Urn . * K • *19* 
IRoialtfoUvf The feveral forts of, you may 

fee under prerogative and regalia. Thole ray alt iff which 
concern government in an high degree, the King may not 
grant or difpofc of. Jenk. Cent . 79* V 

flftimco, Streams, currents, or other ufual paffages of 
rivers and running water?. Cowell. 

liopfton, (town of) Reduced to one pariffi. %l Shi. 
8. r. 84. 

tft0)it1, In what (hips to be imported,. 12 Car, a. 
fe< 3 , 8. Importation of it from the Netherlands , or Qer- 
many j how prohibited, 13 fcf 14 Car > a, c. xx. feel. *3. 
To what duties liable on importation, 4 W. M. e. 5. 
fefl. 2. Bringing it from Scotland how rewarded, 1 a An. 
/. 1. e . a, 

IRubiefl, may be imported duty-free. 6 Geo. 2. c. 7. 
flUtbtfCfeBj (* ruhro colore , becaufe anciently writ in 
red letters) arc conftituticns of our church, founded 
upon the ftatutes of uniformity and publick prayer, viz. 


5‘fcjT 6 Ed. 6 . cap. 1. 1 £//*. 2. 13 & 14 Car. 

2. 2. 

StoMS 0 « 3 Dap» (From the Sax. Rode, i. e. Crux, and 
mafs-day, r. f. feall-day) The feail of. the Holy-Crofs. ; 
and there are two of thefe feafts, one on the 3d pf May, 
the invention of the crofs; and the other the 14th of 
September, called Holy Rood day, and is the exaltation of 
the crofs. 

IRttles of Court* Attornies are bound to obferve the 
rules of the court, to avoid confuiion ; alfo ^he plaintiff 
and defendant in a caufe are at their peril to tike,notice 
of the rules made in court touching the caufe between 
them. 2 HU. Ahr . 492, 49 3. The court will not make 
a rale for a thing which may be done by the ordinary 
courfe; and if the court be informed that they have made 
fuch a rule, they will vacate it, Mich. 22 Car . R. R, And 
if a rule be made by the court grounded upon an affida¬ 
vit, the other fide may move the court againft this rule ; 
and thereupon ffiall bring into court a copy offte affida¬ 
vit and rule made, that the affidavit may be read, to pat 
the court in mind for what reafons they made the rule, 
and whether there be ftraager reafons for the vacating of 
it, than there were for the making of it, or not. 2 
Lill . 494. Where a rule of court is made, and it is not 
drawn up and entered before the continuance day . of the 
fame term, the clerk of the rules will not drawn it up after¬ 
wards until the court be moved, and ffiall again order it 
to be entered. Pafh. 1656. Fbr breach and contemptjof 
a rule of court, an attachment lies; and if arule pf com# 
is made betwixt parties by their confent,'jrijw* the. conn 
would not have madefuch rule without their yet* 

if either party refufe to obey inch a rule mUtfe, the court 
will upon motion grant an attachment agtdnfr 
that difobejrs the rule. HiU , 1^655; But 
tachment is not granuble for difobedience 
unlefa the party hath been fenred with, ft ^%ajlyy ,#0$$ 
for difobeytug irra/s at NlfiprmV 
c^rt % or for difobcdience to a iwlr»*dk% 
cKmbert. if it ffBf* ««w«ed. i SM. %1, 8«. »>, 

fuU not etiterM. fi of lj®.fi>tce 10 «aaiid *.inotVm qjwp. 
fie. Service CiF «.*•»& W m iwortMtiftii *r rfceioofe, 
^not *sww'- 

**&»»/ «*i 

King 1 Bati * ruum^iih % TO^iirt fit,.. 

■ . V ' ' “ " 


to go at large, if fuch prifener hath bufmefs in law of 
his own to follow. 2 Lill. / :br , 493. 

Ifttim. See Brandy, Plantations. 

Iftuttincp ipar(h« King Hen. 3. granted a charter to 
Rumttcy Marjh , in the county of Kent, impower^ng twen¬ 
ty-four men thereunto chof&n f t6 dii>rt%s <!quafty 
upon all ihofe, who have lands and ,tenements in the 
faid msrffi, to repair the walls and Watergate* of the 
fame, againft the dangers of the 1 fed. 1 And there,arc fe¬ 
veral law? and cnfteirfft obferved in the faid marft, dla- 
blifhed by ordinance of jaftice* thereto appointed, in 
the 4*d year of King Hen. 3. the 16 Ed. 1. the 33 Ed. 3. 
hU. Set Rcntney-matjh. i 

IButfiUUrU, Spreading fuch as are falfe, is crimitud and 
punilhablc by Common law. t Hawk. P. C. 234, See 
iqVin. Abr.tjz. 

IBtmcada, (from Runca ,) Land full' of brambles and 
briars, t Ittft, fol. 5. w, 

IrtilUClltlU and IBunCimm, Is nfed in Domefday (fays 
Spelman) for a load-horfe, Eyuns operarius cpUnicpf* ir 
a fumpter-horfe ; and fometimes for a cart-barfe, which 
Chaucer, in the Seaman*s Tate calls a Rewney. Cowell. 

Bunlct, Is a meafure of wine, oil, $V. containing 
eighteen gallons and a half. 1 R. 3. c. n. And it is faid 
to be an uncertain quantity of liquor, from three to, twenty 
gallons. Mertb. Di&. < 

iRumtero of J^icign CocbU, Who to be deemed fo, 
and how puhiffied. 8 Geo. i. c. 18. 

fStiptarif, ’Were foldiers, or rather robbers, called alfo 
rutariff and rutta was a company of rcbiers: Hence wo 
derive the word rout, and bankrupt. Matt. Parif. Anno 
l2 5 °* 

IRtipturUt Arable land, or ground broke up„ as ufed 
in ancient charters. 

‘ IBurai Beansf, Were certain perfons having ecclefiafti- 
cal jurifcJiflion over other minilters and parKhes near ad¬ 
joining, affigned by the bithop’and archdeacon, huin^ 
placed and difpUced by them *; TUch as the dean of Oy,y- 
don, &c. Lyndw. c, 1. — Sunt decani item; crabs ad 


alt quod minifiensm fab epifiopo vet artbiififiopo exert endum 
cOnftituti, qui nee bkbent inflltuthntm cdmnicum fecunmm 
doHores. Speltn, And thefe rural dcans were anciently 
termed archtfrejlytcri, and decani chrijtlankatis. Kep net's 
Paroch. Antiq. Sec Bean, 

l&urui bWttrp. As every dioefe is divided into aicV- 
deaconries, (of which there arc fixty) /o each' iy$V, 
deaconry is divided, into rurd deartfies, Which are the 
circuit of the Archdeacon’s and rural cfCnhs j uri fdidion.; 
An 4 every deinry is divided into parifhes. Black. Cep:*- 
iF.iw. 

IBttfCa, A tub or barrel of butter, which in Jrehrdb 
called a rujkin : Rufca apttm fignifics a hive of bees, Mon . 
Jag. tom, 2 . p* $£ 6 . 

mufcdtia, The place where knesholm or broom crovys* 
Co* Lit. 5. ’• s -? 

IRuffislUgbtU* See Candles. ' > 

ISuffia and l&uffin Company* Goods of the growth 
or manufafture of RujRa not to be imported but in Englijb 
ihrpping, &c, 12 Car*, I. c* 18. JeA. 8, 9. A»y of 

his MajeAy’s fubjefls to be admitted ft to the Rujfia com* 
pany, 10 id 11 W. 3. c. &i Account of ftores impp;;e^i 
to:be laid before parliament 10 11 W. 3. f. 6. / 4. 

Trade opened to ferjut tfaoxtgb Ruj/ia, 14 Geo. c. pfiw 
Stt MuJcovy Company. , ^ '' 

IRttilicI* The chptl% dSmrnil or WUtftf' country ^ , 
nunts, who held c^mgfU/uud' lands ^ by the %r vices' of 
* f ^rkuthirtf for th^ lord-i 

pnatre t : apa fVas fomctunca . 

», * Jjirocl^' 
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S /lfe&faf A fort of jJoor fmall beer. lift, D/A 

&abtMtarlu0, A Sabbatarian* orjewj bf or belong* 
to the 8 M$d, ■< 

£>abb*tb*t$edfeittg. The profanation of the Lord’a 
Day, Which is an offence tgainft God and Religion, pu- 
ni feed by the Municipal laws of England. Vide the 
Statutes. *7 if.'6. f, 5. iC#r. 1. e. 1. And 29 Car; 
2. <. 7# 

Aafcbamm, The Sabbath, or day of reft ; rife feVehth 
day from the creation : It is ufed for peace in the book of 

Domtfddy. ~ . , | >■ 

Jpb&ilfnae fhtilcfi, i. e. Sable furs, mentioned in 
Hoved. f* 758.—— Statutum fuit in Anglorton gesite hi fids 
efcarleto, fabellino vario, vet grifee Uteretur. Brompt. 
Anno n 88. 

jB>abtilonntinm» A gravel pit; or liberty to dig gravel 
and fand $ alfo the money paid for the fame; Pet. Pari 
temp. Ed. 3. 

JfeaC, (Saea vel facba) Is an ancient privilege which 
a lord of a manor claims to have in his court, of holding 
plea in eaufcs of trefpafs arifing among his tenants, ana 
of impofmg fines and amercements touching the fame; 
But by feme writers it is the amercement and forfeiture 
itfelf. Ra/tal. In the laws of King. Edward, fet forth 
by Lombardi fata is faid to be the amerciament paid by 
him who denies that which is proved again(l him to be 
true ; or affirms that which is not true. Lamb . 244.. 
And according to Fleta, Sac fignificat acquictaMiam de 
fcBa ad cemitatum & hundredum. Fleta/ lib. cap. 47. 
Prat ip. ut A. B. bene & libere habeat focan & facam. 
Brev. Hen. 2. 

£>ACfl, In the Saxon properly fignifies as much as 
Caufa in Lot . whence we in England Hill retain the ex* 
preffion, For whole fake, i. e. For whole ?ailfe &c. 

A>acabttt!j or Ancabere, Is he that is robbed, or by 
theft deprived of his money or goods, and puts in furety 
to profecute the felon with Frefe fuit. Briton, c. 15 J& 
29. With whom agrees BraBon, lib. 3. e. $t. The 
Scots term it Sikcrborgh, that is cerium vet ftcurum ptegium 
•vel pignut; for with them Siier fignifieth ftcurus, and 
berth, plegius . 

jpACCini, Monks fo called, becaufe they wore next their 
Buns a garment of goat’s hair; and faccus is applied to 
coarfe doth made of fuch hair. Wolfing, 

‘iliaffli, Fratres de faccis, the facecloth brethren, or 
the penitential order. Placit, 8 Ed. 2. 

Vacate cum tyocbia. Is a fervice or tenure of finding 
a fact and a broach to the King, for the ufe of his army. 
BraBon, lib. 2. c. 16. 

&acli of {Bool, A quantity of 26 done of ffieeps 
wool; and of cotton-wool, from one hundred and a half 
to four hundred, $fta/. # i4 Ed. 3. c. 2. 

Amcrnment, (Sacramenium) Is the moft folemn ad of 
worfhip amongft us, being inftituted by our Saviour him* 
felf; and by the Rnbrick there muft be three at the leaft 
to communicate, and a minifter is not without lawful 
caufe to deny it to any who fhall devoutly and humbly 
defire it e But ^notorious finners are not to bd admitted to 
it till they have repented $ Cor thofe who malicioufly con¬ 
tend, until they are reconciled, € lie. alfo the Sotramerit i* 
not to be adminiftered to filch who refute to be prefentat 



fimify tbnr MUM. to die cerate at tasft r 4 »y before it it 
admiaiftrah CuM. tfr. Caul. Pttrif. Cm. j6, ff, it. 
If a mlniter lefoft to «w (be SttmUht i& tny ot», be- 
ins reqeited by th*biOtifche it to certify tlrt eaufe of 
fecit refitfti t end e*f imm- refinlat » OBrtfeiftii' the 
jSatramutwtttj witfassljog: tttpfo, uMBrafe. feed ie 
eftioe of the ctftt bewoftemo war tanfet temper*! 
loft tar foe* refoftl. Sfod? i'Jtm 48*1" By the derate, 
no perfiM fteli be my office «f *«£»»cy, 

or tdac* of trad, (f.i, otdtib day recetw Out-Smmmt* 
according to the rim of the ddft tf Mm*n* and de* 
•attf.a «*rtii*«e demf to thecoert ofKmg’s Bench or 


it. 

A f; 

t|i$&rtcr-feffiens} under the hand of ihe mini Her, and prove 
* by wfcndfTcs. 13,14 Car. 2. c. 4, 25 Car. $\ c. 2. Iti 
every pariih church the Sacrament is to bhmmirMM'thtte 
timn in the year, (whereof the fcaft of EtfWto Bt one) 
add every layman is bound to receive it thrice every year, 

Ih»colleges atid h^ljvof the Vntmrftlcu 1 thte Bacrfr 
metettMtt to be adminiftered the firfi or feeond Sunday'c$ 
every month; and in ^Cathedral Churches, upon all princi¬ 
pal ftaft-dayr. Cdmn z\, 22, ij. The •churchwardens 
as wellas the. mini Her, are to take notice Whether the pa- 
rifhioners tome fo ofsen to the Sacramekt as they ought, 
and on a churchwarden’* prefen ting a matter not re¬ 
ceiving the Sacrament, he may be libelled in the Ecclefi- 
aftiod court and excommunicated; &c. Revilihg the 
Sacrament of the Lord’s Supper is puniihable by fine afid 
immdfonment. 1 Elix. c. U ^ 

Jha^rmnekmmt, h ufed for an oath: The common 
form of ill ingmfitions may by a jury run thus; J^r dicunt 
fitter Sacramentum fitum, &c, whence poflibly the prover¬ 
bial offering to take the Sacrament of the truth of ft thing, 
was firjl meant by attefting upOn oath. 

AneraEtftenttim altatfn. The faaifich of the mafs, or 
what is now called the Sacrament of the Lord’s Supper ; 
for which comtnunibn in the times Of popery, the pariftt 
•prieft provided bread and wine for the people and him- 
felf, out of the offerings and oblations. Parti fa Untie. 
488. 

jfeacvUtge; (SacriUgiuh) Is church robbery, or a taking 
of things out of a holy place; as where a $*Hbn fteaf* 
any veSels, ornament, or goods of the church : And it is 
faid to be k robbery of God; at leaft of what is dedicated 
to his fervice. 3 Cro. 153. If any thing belonging to 
private pcrfbns, left in a church be ftolen, it is only Com¬ 
mon thftft, not Jacrilege: But the Canon Jaw determines 
that alfo to bt Jacrilege \ as likewise; the dealing of a thing 
known to be confccratcd; in a place not confronted; 
Treat. Laws 360. By the Civil taw, fderiUge is p uni fil¬ 
ed with greater feverity than any other thefts; and the 
Common law diftinguifhed this crime from other robberies ; 
for it denied the benefit of the clergy to the offenders^ 
which it did not do to other felons 1 But by fiatute it ia 
put upon a footing with other felonies; by making it 
felony excluded of clergy; as moft other felonies are. 2 
Jnft. 250. AH perfons not in holy orders;, who fhall be 
indided, whether in the fame county where the faCt was 
committed, or in a different county; of robbing nnf 
church, chapel, or other holy place, are excluded from 
their ctergy, by 23 H. 6. c. 1. 25 H. 8. c: 3. 5 & 6 

Ed. 6 . c. xo. And all perfons in general are oufted of 
their clergy loir the felonious taking of any goods out of 
any pariih church, or other church or chapel, by the t 
Ed. 6. c. it. But the word robbing being always taken, 
to carry with it feme force; it teems no facrilege is within 
thefe ftatdtes. Which is not accompanied with the a&ual 
breaking of a church, &c. Kef. 58, 69. Dyer 224. 
And the ftatute 23 H, 8; Is the only aft which ex¬ 
tends to acceiTaries to thefe robberies; except the offened 
amount to burglary, in which cafe acceiTaries before ard 
oufted of clergy, by 3 4 W, & M. c. 9. 2 Hawk. Pi 

C- 3 S 1 * - 

jbmiltgt. Or alienation to laymen and to profane or 
Common purpofes of what was given to religioute |ieribns 
and to pious ufes, was a guilt wnlch our forefathers were; 
vRy tender of incurring ; and thereferd when" the order 
of the Knights Tempters was diflblved, their knds Were 
given to the Knights HqfiitdHert of 'jmfMm- te this 
reafen^—-JVs in fios afys kregdta centra denft'mtm' ntolun- 
tatim in alias nfus diflrafaermtur. Pahsdi. 390. 

jfiNCtffita, {Lot.) A Se*mi» Jfeldngh^ttt i chCrch, in 
old times, called ^Sagtrfin and Sttgljfnini /, 
fihfifiNMRfiS; (Sffomt cedeteah) hUfebarity given by 
the Pripee, under the Grifift:Seftd> to n ftranger, for hi* 
f*ft*d*#i'ltg into ahd paffing out of tht realm; the forag, 
jtek J8%w‘ 0 rlii - tti \ - Tliere are letters of f*fe$. 
imam h Chancery ; and the per- r 

ftp have them ready to fhew: 


afe teveral ftatutes, viz, A 


%;$tt, $$"tit, 0. c. > 

*%Mm TiStiiE 


t s H. t. 1. 1; 
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hi* fuhjc&s, far feeking his right by courfe of law. Beg. 
Orig , 26. r '< 

&afe*pl tTV&t, (Sabvns plegiusj, A furety given for a 
man’s appearance at a day a%ned Bm&du, lib* 4* 

cap.il. t ^ ,* 'V. - v 

$agom&n, (From the Sax. e. Fabula) Big* 


niies a taleteller, or tecrct accufer., * Ary*' Hen *, 1 
tap. 63. , . 

ftagib&fo? alias £>acbh*to» Is the. fame that we now 
Call jq/lujarht, a judge. Leg* l*<*» ,,r* 6* 

ftagitta IforbatA, A bearded arrow —-Reddendo intis 
annstatim pro mm firvHio fix fegitta* burbatas ad feflum 
Sanfti Michaels s, & c. Blount* 
j&ajgitfafta, A fort of (mail jEhips.or vetibls, with oars 
and fails. A* do Diceto, anno 1176. 

jbftiL Cloth- For encouraging the manufacture of fail* 
cloth, any perfon may import into this kingdom undrefled 
Bax, without paying any duty for the fame, fo aa a due 
entry be made thereof at the Cullom-houfe, Csfr. And no 
drawback is to be allowed on re-exportation df, foreign 
/ail-cloth: But an allowance Bull be made of 1 d^ psr ell 
for Britifls/aiLchthfxpomd, &c, 4 Got, 2* c» 27. AH 
foreign fail-cloth imported, from which duties are granted, 
Bull be (tamped, expreffing from whence imported, &c. 
And manufacturers of jmUdotk ia this kingdom* are to 
affix to eyery piece by them made, a damp containing 
their names, and places of abqde, or expofing it to fale, 
(hall forfeit 1,0 /, And if any porfoos cut off or obliterate 
fuch daiap, they incur a forfeiture of 5 L upon conviction 
before one or more, julHces to be levied by diftrefs, C fc. 
Ships built, bn (irit letting put, to fea, to have ©necom- 
pleat fet of fails manufactured here, on pain pf 50 L Abd j 
no fail-maker may work up into fails foixignfai/-cloth not 
damped» under 20/. penalty: Alfa fail-chtb'mads in 
Great Britain, the pieces being made of certain lengths 
and breadths, (hall weigh fo many pounds each, bolt, 
and the warp wrought of double yarn, CsV. And Bax 
yarn ufed in Britijh /ail-cloth not to be whitened with 
lime, on forfeiture of 64 . a yard. Sail-makers, ££t* are 
to caufc this a St to be put up in their (hops and work- 
houfes, under the penalty of 431, .Stat. 9 Geo* 2, r. 37. 
By the flat. 19 Geo. 2. c- 27. Mailers of Blips am to 
make entry of all foreign made fails on board, under the 
penalty of 50,/. and pay duty for, the fame, uolefs he 
choofes to deliver up the fails as forfeited; Sails brought 
from the £ a/-Indies are exempted from duty : Foreign 
made /ait-cloth imported, is to be, (tamped at the landing : 
Forger of damps, c«f<. fhall forfeit 50/. A fail-maker 
making foreign Jail-cloth undamped into fails, (hall for¬ 
feit 50 /. nor repair or amend the (amt under the penalty 
of 20 /. By the flat. 23 Geo* z*c* 32* Duties art laid on 
Jail-cloths imported from Ireland. , 

jfeafnt ^Artin U 0 f|atiO» Court of. The chief pf the 
feveral courts in London are the Sheriffs Corns, balden be¬ 
fore their fteward or judge; from which a wife of error 
lies to the Court tf Huflingh before the mayor, recorder 
and (heriffs; and from thence to juftice* appointed by the 
King’s cbmmiilion, who ufed to fit in the church of Saint 
Martin le Grand* (F. N. B. 31.) and from the judgment 
of thofe jufiiccs a writ of error lies immediately to the 
Houfc of Lords, Black, Com. 3 V* £0. if. 

^ &aiO f &afotU0, Fori <utl Magiflratus Minifler* A 
tipftaff or ferjeant at arms ; derived /rom the Sax. Sagol, 
i. e. Fuflis, becaufe they ufe to parry a rpd or flaff -Of 
filver. 

SB klarg, [Salarium) Is arecompence or C0jtftddr$fen , 
made to a. perfon for hfe pains and induftry ih another j 
man’s bufinefs: The word is'ufed in the §k%$m 
3. cap. 1. Ssdarim-ai Brft Bgutted^./ceflltf. ^pepdts 
of a Sola, hall or houfe 1 (and & GhJSf**g*k they, ’^iWall 
the feats of the gentry Sala's, as we do h^lL) but Aftar- 
wards it waa^ taken, for any w^gfy,. feigendit or *nna*fc»l- 
lowance, . . ;| 

the transferring the property of 
floods from ohp to anpther, ? upon valuable coniidmtton: 
And if a Bargain is that another Bull give me 5/. for 
fqch a thihg», |nd he give# m esnytefl, which J accept, 
this is a gtfte& jalft goad's Iflft. 316. On Jakob 
goods, if earnefe fee given feller, and pant of them., 
arc taken away by top buyer, he muft pay the jpftduc of 


the money upon* fetching away the reft, becaufe no other 
time is appointed j and the earn eft given binds the bargain, 
and gives the buyer a right to demand the goods j but a 
demand without paying the money is void : Aid it has 
: hecn held, that after the earneft is taken, the feller can¬ 
not difpofeof the goods to another, unfed there fe fome 
default in the buyer; therefeue If he doth not take away 
the goods and pa^ the money, the feller ought to require 
him (b to do$ and then if he doth not do it in convenient 
time, the bargain and fale ls difiblyed, and the feller may 
difpofe of theta to any other perfon. 1 Salk. 113. a 
feller of a thing is to keep it a reafonable time, for deli¬ 
very: But where no time is appointed for delivery of 
things fold, or for payment of the money, it is generally 
implied that the delivery be made immediately, and pay¬ 
ment on the delivery. 3 Sail* 61. Where ohe agrees 
for Ware* fold, the buyer taufc not carry them way be¬ 
fore paid for; except a day of payment is allowed him 
by the feller. Afoy 87. It is faid a perfect bargain and 
f \U between parties, will be good, tho’ the feller knows 
of an execution that is againlt him; and doth fell the 
goods to prevent the falling of it upon them. 3 Shop. 
Mr. 115. A fale may be of any living or dead goods in 
a fair or market, be they whofe they will, or however the 
feller come by them ; if made with the cautions required 
bylaw : But if one fell my goods unduly, I may have 
them again. Do&. and Stud. 328. Perk. SeB. 93. If 
a man affirms a thing fold is of fuch a value when it is 
not, this is not adionable; but if he a&ually warrants 
m at the time of the tete, and not afterwards, it will bear 
aft. a&ion, being part of the contract. 2 Cro, 5, 386, 
630. ‘I Roll. Mr. 97. See ContraR. And Saks of 
Goods in Markets, to be binding, Vide Market. 

And Black. Cent. 2 V. 9, 446: 

jMet, Is a head-piece, (from the Fr. Saluf, 1 . e. Solus) 

A falet or ftull of iron, b'v. 20 R. 2. c. 1. 4 b" c IK 
&M. > 

The foil where willows grow, or ah ofier 

bed. 1 Infl. 4. 

AalflUb Is a falt-pit, or place wherein felt Is:made: 
And fnlina is (bmetimes wrote for falnta, i. e. a pound 
weight* Chart. 17 Ed. 2. and ftatute /?. 1. 

rtc IftlD, (Lex falica^ A law by which males only 
are to inherit. De terra falica nulla partio bicreditatig 
mulisri veniat, fid ad mrtlem ftxum tota terra: bananas 
pervenht, l$e. It Was an ancient law made by Phara- 
mohd. King of the Franks* part of which teems to have 
been borrowed by our Henry the Firft in compiling his 
laws, as cap. 89. Qyi hoc fecerit ficundm legem falicam 
mriator, &e. 

AalMttrp, For better repairing the highways, tercets, 
and water courfes in die city of Sati/buy, and enlighten¬ 
ing the ftreets, &c. the mayor, recorder, and juteices 
of the faid city, with four principal inhabitants of each 
pariib, are appointed truftees, &c. Stat. to Gee. 2. 
cap. 6. ' 1 - ‘ 

Salmon. No perfon may takfc Salmons in rivers/be¬ 
tween the 8th of September, (by late afts lit Mgu/tf. and 
the 11th Ne<vember } and Salmon are not to be taken under 
eighteen inches long, bY. under penalties. Stat. 13 £d. 

>. 1 £liz. c.iy. None (hall fell any /almost iq veffds 

before it be viewed, unlefs the barrel contain fbrt/-tw® 
gallons, taad the half barrel twenty-one gallons, well 
packed, and the great falmoa by ittelf and fmall fifa by 
themfeives, &cs on pain to forfeit for every veflef 6 #. 

8 d. Stat* 22 £d. 4. f. 2. Salmon not to be taken in the 
Thames between 24 dngyifl and 1 ith November* 9 Ann* 
c* 264 - FiflimOrtgtrs prahibiled to buy falmon^ondckt (lx 
pounds ^weight, t GVK'M: ll. Salman may taken 
in^tthe BmU between Ihn. nnd ic Sept* 23 tV«. 2. a ' 

2& Qe*njk , ’'Wi 

An tMiti 46 catch /Mens orWhlikd 
B(h. 25 J H* 8. r. 7. 

' 'mMmfcifc ± t yutf’tihjfa unum 

SaltMoriuid fit Barrs de 1 Ed. 3 . * 

am. Vbd ptto <sr m » to be. fet byj«fti<*s o* * 
peace k their feffions / ahdprMs fellfeig ft M'* Kifehet 
rata AHb fib HaM be fold by 

after the irlte of c8 (hi &*thb hufeel*. undtiy the l^e p8- 
nrttyi toat: 9 & to fp* $; Atfd a dnr^ it iknjjifei ok 
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fait by ftatute; pits to be entered, ($<, *$ the SaltrOface 
on pain of ^o/. penalty; and proprietors mmmwgfalt 
from any pit, before weighed inprefenceof the proper 
officer, to forfeit zoL (flic. to (fl w $&. 1 Ann. c. 

21. But the duties on fait made in this kingdom were 
taken off, and duty'en foreign fait ; to continue* except 
for the Britifa fUhery, (Ac. by St at, K Geo. 2, e* 20. And 
fince the duties on falt hzvs been revived and continued* 
to be managed bycopimiijioners, (Ac. who may grant 
licences to ere&houfes tor rehningof rock fait, at certain 
places in the counties of EJflx and Sujfix, 5. Geo. 2. c. 6; 
and 7 Geo. z* c. 6, The/*//duties continued for a further 
term* and under the fame proviiions* \Ai«- with a claufe 
of loan of $00,000 L And proprietors of fait works in 
Scotland, arc not to pay their work-people in fait, under 
the penalty of 20/• Sfat. 8 Geo. 2. <v 1*. By a late 
ftatute, the fait duties are further continued* with a 
loan of 1,200,000/, at 4/. ter cent, intereft, (Ac. Rod 
fait may be uied in the making of /alt from fea water in 
works in Wales , paying the duties on both* 14 Geo. 2 . 
r. 22. The fait duties are made perpetual by flat. 26 
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Gee. 2. c. 3. And (to flat. 26 Gee. 2. c. 32. 

Salt may be imported from any pan ofEurcpe to Nova 
Scctia, 2 Geo. 3. c. 24. ^ 

May be imported from Europe into Quebec in America* 
4 Geo. 3. c. 19. 

&alf* 10 utg in London. There is a cuftom duty in the 
city of London called Granage, payable to the lord mayor, 
ti tc. for fait brought to the port of London, being the 
twentieth part. Cit. Lib. 125. , 1 

j&alt«pette> What quantity to be delivered yearly 
into the royal ftorcs, 1 Ann. flat. j. c, j a, /e&. 1x3. The 
King may prohibit the exportation of it, 29 Geo. 2. cap. 
16 fe&. 1. ‘;VV 

One fenny paid at the fcaft of St. Mar» 
tin , by the tenants of fome manors, as a commutation for 
the fe<vice of carrying their lord’s fak from .market to his 
larder. Parocb « Antiq. 496. 
jg^altus, A high thick wood or foreft. ■ See Bofm. 
ftaUKMjprte, fa a fecurity given by the King to a 
ft ranger, fearing the violence of fome of his fubjettvfor 
feeking his right by courfe of law j-—*r*the %in Whereof 
fee in Reg. Orig , jol. 26. , • 

&albagc, Is an allowance made fpr/aviug of drips or 
goods from danger of fees, enemies* (Ac. MerdiDiB. 
And by ftatute, \yhere a ihip (bail be in danger of being 
branded or run on ihore, jnftices of peace are to command 
conftabjes toafiemhle as many men as Jhall be necefiary 
to fave ihe Ihip ; and being preferved by their means, 
the perfons affifung shall within thirty days after be paid 
a reafonable reward for the falve^e bythotnjriter of the , 
ihip or merchant, iri default whereof the ftsip> or goods j 
ihall remain in the cuftody of the officers of the ctiftoms j 
as a fecurity. 12 Ann. c. 18, See Black, Cornu 1 K 293. 

£KlUmg{U 0 » Wild* favage; as falvagius catus , the 
wild cat. Rot, Cgrta I Job, 

Aalute, (Solus) Was a coin made by King Hen. 5. 
after his conqueft in Franco , whereon the arms of France 
and England were ftamped and quartered. Stowe's Gbron, 
5 $ 9 * * 

jjlgnfSij, Are the reliques of the faints5 and jurare 
fiper fan&x was to make oath on thofe reliques. Leg 
Count . c. 57. - 

Jbanttiqti of MbMU, With regard tq the/an&m of 
laws^ or the evil that may attend the bittftqb of publick 
duties; it is obferved t that human |egs4imm ^luvoJFor 
the htoft part chofcn to make the^^aaf#iiidrltws 
rather ^indicatory than ifmnneratofyt op toeq&rift rather 
Jii puniflunents, than ip a&ual pfr^l^fi^i^s* .%* 
caufe, huihe firft place, the quiet enjoyment> and pro- 
teftioa «f »ll, oj» ci$ rijjhw 


the fare. Mid _ 
Municipal Jaw, «r*i 
Suable of all refried 
■ ofevery virtue tq 
lor rewards, it mi*. 
hough for (0 p 


of obedieace to the 
* ft txm& 

pwteu- 

fot ifufhsffi.; 

‘ be*, 

mO0^tfep«liciplor 


Vnd. 1. t, c. at.) For which reafboi tho* a prudent be* 
flowing »f rewards {«fbmOrifnes oflixqtlifite'We, yet wo 
find that thofe Gtvil laws which eitfb^cc and enjoin our 
duty, do feldom, if ever, propofe any privijege or gift 
to fuCh is obey the taw j but do conftantl^ tr&me armed 
■With a penalty denounced againft tranfgreflbrs, ’either ex- 
pref&ly defining the nature and quantity of" the puniftj- 
anent, or ells leavjng l^ to the difcrcribrt of the judges, 

I and thofe who are entrufted with the care of putting the 
iawsin execution. -’t - 

Of all the partsof a law the moft efFeftual is the vindica¬ 
tory. For it is but loft labour to fay* “ do this, or avoid 
that/' unlefs we alfo declare, “ this (half be the confe- 
quence of your non-compliance." We muft therefore 
obferve, that the main llrength and fottfe of a law cou- 
flfts in the penalty annexed to it.^—Herein is to be found 
the principal obligation of human laws. Black. Com. 1 
V.i6, 7 . 

j&anttuatp, {San&u&ritim) 1$ a place privileged for the 
faf^-guard of offenders lives, being founded upon the law 
of mercy, and the great reverence and devotion which the 
Prince bears lo the pfice whereunto he grants fuch privi¬ 
lege, SanAkaries were fifft granted by King Lucius ro our 
churches and their precinfts; and among all other nations, 
our Ancient Kings of England feem to have attributed moft 
to tho ftfan&uarlesy pehnitting them to fhelter fuch As had 
committed both felonies and treafbns; f o m w ithin Forty 
days they acknowledged their fault, andlllfctted them- 
felves t6 bataifhment; during which fpace, ff any layman 
expelled them; he was excommunicated; and if a clerk, 
be was made irregular. Mat. Weft, Ann. 187. S. P. C. 
lib. a. cap. 38. Fkta, Hi. t. cap, 29. St. Jokn\ of 
Beverly in York faire had an eminent fan&uary belonging 
to At in the rime of the Saxons : And' St. Buriensin Com- 
W*J 7 had the like granted by King Atbelflan, Anno 935. 
fo hid Weflminfler granted by King Edward Ihe tonfgjfor ; 
and St. Martin /# G^and iA London . 21 H. 8. (Ac. 1 Bee 
Black. Com. 4 F. 326* 358, 429. 

1 &fttttttiarYe0, It has been bbferved, did not gain the 
name of fuch till thev had the Pope's bull, tho* they had 
full privilege of exemption from temporal courts by the 
King’s grant only: But no fan&uary granted by general 
words* extended to high treafon $ tho, it extended to all 
felonies, except' facrilcgc, and all inferior crimes, not 
commuted by a fanBudry man 5 and it never was a pso- 
tedion Sgainft ahy aftico civil, any farther than to fave 
the defendant from execution of his body, (Ac. 2 Hawk. 
P. C. 335, 33d. SanBkaries were aboiifhcd here by the 
ftatutes' i 6 > 2% (f $z H. 8. and 1 (A 2 Ed. 6. And 
the Plea of San&uary with Abjuration is taken away by 21 
Jac . 1. c. 2. 

Aattltiil, A merchandife brought into England; and a 
kind of fed bearded wheat. See 2 R. 2. c. 1 . 
&anb*gil 1 ieij Is a payment due to the lord of the ma- 
j nor of Rodley in tht county of Ghucefter, for liberty gran¬ 
ted to the tenants to dig /and for their common ufb. 
Tapli Hifl. Gavel. MJ. 

jfeane ffipemore, /. e. Perfeft and found mind and me¬ 
mory, to do any lawful aft, (Ac. See Non Sane. 

jBmngtifnem Cincre, Was where villeins were bound 
to buy or redeem their blood or tenure, add ihake ttiem- 
fciws freemen .—^Ontnes cSflumorii tenen. de maneiio de 
Gitndon debent fanguinera fawn emere. Lib. niger 
Here/'. 9 . 

1 jVattgttfn, Is tqkenfbr that right or power Wbtcii'the 
chief lord of the fee hndtq jndgje and determine cfrlfe* where 
bhodim>{lM&. Mbi. 4ngl. tom. 1 .'pi lozif ' 
fbm ufed fqrblbbd. 

AatflhHUi* To whatMoty liable bn itiaboptation. 2 
€ff-A» ,,f ‘ 

Mmmmi ' dte '’head . 1 Mat. , wejim. 

Attn, ttgj. ■ . 

■ * #K Sarder, Ut. - $2fda- 

hutodmen weed tM* 

* ■ 1 1 1 , 

^ 4 f9>PWoxn: Vnd/areulaturd , flip 

6^.IW^Ce ; ^onifcr''laV < s ‘Weeding for the 

ifarffarealatumm, kt€. Pbrocb. 

I, mrtto* See Guemfiy, And Blad. Com. 1 V. 106. 

j \ ftarbcilun. 
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UssMtefs An unlawful net ot eri|Lne for defraying 
nfh, hfpife Jufii(. /*»♦ 1254. 

Aurgieref 4 $to 41 * JWi ^therwife called * 

pocket) Is half a feck. Pitta, lib. 2. r. 12. 

Aatfaparillu, May be imported from the American 
plantations;^*, ,if of the growth of America. 7 Ann. 
tap. 8. 

Autt, dr A pieceof woodland turned into arable. 
See A/fxrh • 

Jliiritftfc, Is intended for the city of Sattfimry, It was 
a form ofchurch-fcryice called fecvmdah u/$m Sarum, and 
was compofed by Of mind the fecond bifhop of Sarum in 
the time of William the Conqueror. ' Holingjbeadp p» 17. 
col. JS«, < 

Auifej Is a.hind of wear with flood-gates, mod com- 
monly in navigable and cut rivers, from the damming and 
Shutting up and looftng the ftream of Water, as occafion 
requires, for the better parting of boats and barges; 
This in the Weft of England is called a lock ; and in fame 
places a Jluice. Stat. 16 & V; Cat . 2. V. it. , 

Aftifotin, The corruption of Sepxon{, a name of c6n 
tempt formerly given to the Englifi, while they aflefted 
to be called Angles ; they are mil fo called by the 

mub. 

Aatfefcfttott, Is the giving of recompense for main 
jury done ; or the payment of monev due on bond, judg¬ 
ment, lile. In which laft, it muft be entered on record* 
2 LiU. Alr#l/fr See Black. Cm. 4 V. 421; 

Where money given one by will, Ihall be held to be in 
/atjts/aBion of a debt, being more than that amounts to ; 
and where it is not, and both have been allowed. Precede 
Cham. 594,395, 236. 2 Fern. 478# See Legacy. S*+ 

titfa&i&n and amends may be pleaded for involuntary tref- 
pm, tyc. by flat 21 Jac. I.. C. 5. Vide Payment. 

i Aatur&u? 1 * Jbtop, A fpace of time from evensong 
on Saturday till fun-rifing on Monday, in which it was not ] 
lawful to take falmon an Scotland, and the Northern parts 
of England. MS . 

AsterIsa law-term #6r to excufe, as when 
a man having made default in appearance in courts &c. 
comes afterwards arid alledges good caufe for it, wiw. Im* 
prifonment at tbetime, or the like. Book Eat. 

Aantefllt, (Fr. from Sang, i. e. Sanguis, Fin, & Finis) 
Is the determination or final end of the lineal race and 
defeent of kindred. Britton, c. 119. 

AaucttO, A hawk of a year Old. Brail, lii. 5. trail. 

1. c. 2* far. 1. 

AdJtOtoUgt, (Saxon-laga, lex Saxonum) The law of 1 
the Weft Saxons by which they were governed. See Mer- 
chenlage. And Black. Com . 4 V. 403, 4, 5. 

As to the reafon why fo many traces of the Saxon laws, 
language and cuftoma are to be found in England, Robert- 
/on, in his Hiftory of Emperor Charles V. x F. 197. 
Note, iV- Says, “ The Saxons carried on the Conqtieft 
“ of that country with the fame deftru&ive fpirit, which; 
4 ‘ diftinguifhed the other barbarous nations. The ancient ‘ 
“ inhabitants, of Britain were either exterminated 5 or 
“ forced to take fheiter among the mountains of Wales, 

“ or reduced into fervitude. The Sqxon government, 

$t laws, manners, and language were of confluence in- 
*• traduced into Britain ; and were fo perfe&iy eftablifh- 
“ ed, that all memory of the institution* pjievioos to their 
: u Conqueft was aboliihed/' Aato the laws of the Saxons, 
for putting an end to private warn. v See id. 28$. 

► Acabfnf, Is a word ufed for wardens at iMne ioJ&r- 
’ \ Sciam prstfintts fcf fiaxri 'feed- Ms, 


it, -n. ' 
i , 



:Qtfiodts five fcabini €sf fratres froUrnitatUfind gttdAweg*. 
eatorietfanUa trim tads villa Leant in Com. Nwf. Chart, 
Hen.,^ . ,,’fr , t 

u-ydf'/calam. The #14 why of 
into Tbe 

; maFM/tfxxmtA. c. /Avert ptxierpmmUi -^ 

. Jtbrm fix %' And' it 

‘ £«$ dp the fa|l w«igHf 

ipe^r the lAtonfick ^alu^ This W*s 4 agv*ed dpah f 
a medium td bc.tne conunon Mmm Ssr tkjt ; €meft|ve 
weight of money t thereby to avoid the trouble^ of weigh¬ 
ing, it when brought to the Mxebefaer. Lowndi't M» 
on Coin, pag, 4* Hale's Slier* Accounts, pag* ai. 


Bor covering honfes : Fjrcnctj e/ailer\ whence 
hdidfes, Mton. fingi im. i'.jtig.'ifv.' " • 

Wttei Signifies ,a report or riimour, or in action 
whereby one is affronted in publics. Cham. '' 

How the words are to Be laid, and what is a matbrfif ' 
variance between the words laid ana proved. "'Sec^Repi 
Temp. Jtardw. Per Annah, 3^.'" ft 'is hot'iccejfihry 
to charge the words to be falfe. fd-j 40. , 

AcadM §i in wiiti in Atiiiftfc' If 

a bill in equity contain matter eitTjdr fcandalous or im¬ 
pertinent, the defendant may irefufe to anfwtfr it, tillfttch 
fcandal or,impertinence is,expunged, which is dohenpoij 
an order to refer it to one of the matters. Black. Cm. 

3 P. 44*. 

Acantyttum magnatum, Is the fpecial name of a*ila- 
tute, and alfo of a wrong done to any high perfbnage of ' 
the land, as prelates, dukes, earls, barons, and other 
nobles; and alfo to the chancellor, treasurer, clerk of 
the Privy feal, fteward of the houfc, juftice of one bench 
or other, and other great officers of the realm, by falfe 
news, or horrible or falfe meffages, whereby debates and ^ 
difeords betwixt, them, and the commons, or any ftafida! 
to their peribns. might arife. Stat. 2 ^. 2. cap. ^, ! and : 
hath given name to a writ,, granted to recover damages • 
thereupon. Cowell. 

' At the time of snaking the law, on which this a&iort 
is founded, the coniUturion of this kingdom was martial, 
and given to arms * the xaty tenures Were milttary, and 
fo were the (entices; as ffnight-fervicc, ciftle-guard and 
efenage 5 fo that all provocations by vilifying words were 
revenged by the fword, which, often created fadtitras in 
the Commonwealth, aiid endangered the government it- 
felf t for in this kind of quarrels the great men, or peers 
of the realm* ufioally engaged their vaflals, tenants and 
friends j fo that laws were then m»4e again ft Wearing of 
liveries cm; bad$p* and againft riding armed ; fo the il'at^ 
Wefim. 2. appoints that the offender Ihall flitter imprison¬ 
ment until he produces the author of a falfe report.' z 
Mod. 156. . * 

The law on . which this.adlion is grounded, is thd % 
Rich. 2, fiat. ^ 1. cap. 5. which “ That of coun¬ 

terfeiters of falfe news, and hb/fib|e liet, of Prelates, 
Dukes, Earls, Barons, and other noblet and great men 
of the realm* and alfo of the chap cell or, tteafufrr, <lerk 
of the Pri$y fe 4 » ftqward of the fcipg^ fioufe, jaftifces 
of the one bench, or/of other,, and other great officers 
of the reader H *» d[efenoed th4t none contrive or tell any 
falfe things 4 0f Prelates, Lords, , and of others aforefaid, 
whereof tUfcord.or Hander might rife within the realm, 
and he who doth the fame ihall be imprifobed *tiH he 
have brought him forth that did (peak the fame/' This 
ftatute is recited by the 12 R. 2. cap. 11. and thereby it 
is further provided* that the offender (hall be punrfted 
by the advice of the council. 4 Infi. 51. 4 Co. n. b. 
See Black. Com. 1 V. 40a. 3 V. 12^. ^ 

1. Who may bring this a&im, and for what miords it 

lies . , . r 

2. Of the proceedings in this aBlm 

1* Who map . bring,~tku and far what words, it 

bet. 

' . ,r '• ‘i*** 

Ithuh beea h«y 4** *.* DOt inctoMi'fo' tha 

wordtp*#-wm *» ** e ®*W*« begiai tttft'n 
cneottatitn of j&ffiu jof ajtinferior rule, as *Rtkles, 
-(Sme, ft $104.19* Sit/' l , u 

AS® >t u held, that a wsmiy f m i»)« by'htrth liM k. 
tftieid,to,thw ^' 

, Alfo it hath 5 c'e^foe%B@l'i'|K»er 

of StmUM may hwe a* a£tioa on this ftatute, and that 
his |»t naceffw*forhiatoalkdjethatheAathaieat 
> and. 
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and in parliamtnt r lor by tb|s I. 
All pccn of Smkmi after Ae pnt Aw be 


peeia of StatUmd afto* the tnfton AW 00 poors of 
f»nor \ 9 Htakf and htre,rank and precedency/tfe. be 
tried* tfc, and oqjopaJI privileges ofpeersu* 
o f&ngtand tom do erilmher mar estfoy, except the 
light and P** v *fege in the Moo A of Lords* ewdi 

the privilege dcpending thereon, end particularly 
of Jttofog upon the trial of pern. Cm. 430. Lord 
Vifcown tPakland % fBffii ' ^ 

It hath been contended for, Act no Isolds # fltfedo 
are puniihable by this ftatute, ifotefs ttity are aftidnabte 
at Comroon.Jaw, and that they are ohlyaggravated by 
the ftatute, which in this rtfpeft ii SkrfW £iflgV Jt pm 
clamatioo. a Mod* 161. Sir Robert JtMm faj&t ergo* 
met* Pram. 222 . , </*-■■■; r* .'.m 

feut the contrary, hereof fields to have been holden in 
molt of Ae cafes on this head, and nor without' reufon, 
as it would be to no porpofe to make a law, and thereby 
to give a peer an action for fiich words as^a cASibnpen- 
fon might have before the making of Ah ftatute, and for 
which Ac peer hirafelf had equally a remedy by the Com¬ 
mon law5 and therefore the deiign elf A* ftatute muft 
be, pot only to punifti fuch things as irnpdrt si great fean- 
ddl in themAlves, or Ach tor which an ftfeionlay at Ae 
Common law, but alfo fach things as favoured of any 
contempt of the perfons of the peers or great men, and 
brought Aem into difgrace with the Cotmnoitt, whereby 
Aey took occafton of provocation and revenge, a il M. 
156* 

It hath been obferved, Aftr no affcfon was brought 
op. this ftatute Mil too years after Ae making thereof, 
the Lords &U 1 continuing the military Way Of revenge 
to which Aey had been aceuftomed. t Mod. 156. Sr 
Prancit Pemberton** argument. 

The firft cafe on this ftatute, Aid to be reported, is 
in Kdw. where the Lord Mtanchamp brought itf uftion of 
/tan. mat. againft Sir RlcbardCroftt, forAaf Ae faid 
Richard tub iaed out a writ of forgery of ft$fe dfod* again ft 
him ; and it was held/ that the taking out Afe Writ being 
done in a legal why,, and in a (Jourfe of jUftfoe, Ae a&toa 
didnptbCf JEtfct* *6* zf. 2 Mud. 164. cited. 1 

Scan* mag . brought for fayAg of a judges yon ' am a 
corrupt judge, and held a&oaable. Cromp. far. 33. 
IA. Ch. J. Dyer** cafe. So for thefo words, Heimpxi- 
foned me till I gave him a releafe. yLt** Lori 
WiutUfttrU cafe, cited fmm, na i. So Aefe Words* Yon 
have w4t a letter tome, which I have A 
wgafoft the spend of God, againft the^Qsiceakilauthmitar^ 
and .SO ,the omtaAnance of foperitftfoh, and Aat twill 
itand to prove agsjfoftydy, mm held a&ftmtbte* and 
509 marks damages, rim* i< J$fep«jfdAn- 

*mcb v. Pndett . 1 fjppf wife' wcfrd*, if »; h\Mordant 
, did know AatPradr AAi* meoom- 

pound with Shotbok fojrlAe feOie, and fift# hd would ftc 
me fatfified for Ae |une iho* it cod hfe» 10 b/. which 1 
.did for him, being my mafter, oAeridfe Ae evidence I 
could have given, wOlud have hedged Pmde* Cm. Elite. 
67. LA. Mordant v. Btid&u For fhefe wOrde wrote in a 
letter, I have heard that your LordfeiphaA fought by 
uncharitable means to bereft me of my fife, lands and li¬ 
berty, an a&ion lies* Mm* 14s. Ed* irnndn v. Fox. 
4 Co. t6. S. C. that Ae aftion as well lies for words 
written as Aofe fpokeiu a Show* 505. V . 

# An afeion 4 of Jfccm mag. was brought for thefe words, 
There art more jefaki comeiuto ^W fincnAe Birl of 
Northampton was Lord of the Cinque poMs Aan beer’ Amt 
were before, and held addonable. os ’& EarlbTer/A* 

' mptof* Cafe. for tfahfe' ? wbW^^mtoi- by a 

mt(m iu the puip^ fhe ^ ami 

. cruel minV ^md ^ m wmmt A' the Wmhtmim -lir ■Mmgimd, 
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. Jfone feys, f met 7: & whom I do not know* bat my 
Lottie fentufter me totakemypi^fe, «nafeionof/mv- 
dalnmmagnatum lies, thb’ nOt pofitively tM m tto* P. 
fenthstn* Or that 4 was to take the porfe felOBjfoutiy ; 
Wfocb lad, in cafe of an a&ion by a coming peifon, 


m#tbe a good exception. 1 Le*. 277, t to* 4J4- 
* 537 - «^f Pettrhrongh v. Sir Jbkt JMWiiw. 

Vide 1 Sid* 233. iK*k 1 Z*w. t 4 S. MarOd^ of 
Ihrebofitr v. /Vsdy. If due fiya of a peer, He isan an* 
worthy man, and ads againft law and reafen; an aAkm 
tf-Jkmimqgi lies, nptwithftanding the words are general, 
and charge him with nothing certain! And A adjudge* 
bjf North, Windham* md Sctoggs againft the opinion OfSft- 
who* Aid the fthtute extended not A words of ’fo 
Adall and trivial a nature, but to fuch ohty whkh were of 
greater magnitude, by which difeord might arife, tfr. 
add therefore Ae words horrible lie* weed Inferred in Ae 
ftatase. Note $ Aerale laid down by the court in this cafe 
was,, that words Aoqld Woe be conftrued either m a rigid 
or mild fenfe, but according to Ae general and natural 
meaning, and agreeable to Ae common underftanding of 
all min. 2 Mod. iji, &i m 1 Mod* 232. Frtitm. aao. 
Lord Townfcnd v. Do&or tfng&t*. 

' ; - a* 0/ tht protHdingt fa ibis attion. < 

It is now clearly agreed, Aat Ac* Aere be no exprefe 
Words in Ae ftatute which glVe an action, yet the party 
injured may mainuin one on this principle of law, that 
when a ftatute prohibits the doing of a ifi^g, which tf 
done might be prejudicial to another, in fuen a cafe he 
may have an aftnon on that very ftatute for his damages* 
tMod. 15*. , 

That tho* Ae a^on is to be brought tarn pro domino 
fsnst' profs itgk/M Ae party is to reebver all Ae da¬ 
mages. 1 Pom Will. 650, That If Ae words are ac¬ 
tionable at Common' few,. Ae peer fc*A his efe&ion to 
nrdceed on Ae ftatute, or at Common law. Proem. 40. 
t ihaA hens held, Aat this being a general law, the 
Aunaif need not mkp Jf priicnlariy; imd Aat if he feta 
brA fomuch Aeieofas mews his cafe to be wiAin the 
ftatute, it is fufficlent. Cto. Car. 136. 2 Sid. su 

Jfootm* -423.. That fe is how fettled that no new trial it 
to be granted in fiaft, mag. for exceftive damages^ wbfek 
poibtsfeem to have bcfma firft determined in the before 
faer ? 4 :ioned-.cafe .df-Lor^. Ttwh/tndd. Dr. Hughes, whom 
Aevfory gave 4090/. damages. 2 Mod. i$u 1 Mod. 
w. - ^V. °' 

It has been ruled, Aat in /can. mag . the defendant 
oaiMBOt ^ufofy, >.fot;Ab words be ever fo true, becaufe the 
Aim Is brought pm tom, in which the ICing is concerned; 
tout it hath been hefo tfou the defendant shay explain Ae 
wbldaisy feawfol Ae b^caftop of fpeaking of them, and 
thereby extenuate the meaning of them, as was done ia 
Lend c afe. 4 jCr.‘ 14. i Mod. 1 66. From* 

a«0. Pfpbtfy* 

In Jean. mag. Ae court will never change the wvnse 
on the common affidavit that the words were ipoken m 
another county, becaufe a fcandal raifed 0#a peer of the 
nealm reflefts on him thro' the whole kingdom* and he 
is a perfon of fogneat notoriety, that there is no neceffity 
of us befog tied* down to try his caofe among his neigh* 
beurhood. ftpvL 400.. z tiafc. 669 . Viw i £#w. 56, 
1 Kti. $14. -I'ltoA'iKR,* • 

Bat m .the e»fc ^, 13 >rd Slkflitfimy -^'Otmaiti't the 


Sp*»0teHt 
, efcwK.la'.th* 

they wmU . 


■“ ' fttkm .. 

P'otiaotw • ‘"f 

vrt. ‘4'sth'f 1 ' f ■ ‘‘ 1 ■ 


court in Jem. 
power and ii 
laid, made a 
Ae^bookswJ 

a qaA' 1 ^. jfe«- 

folm« r jbai 
Aec'-ftimei"! 



a foedal afedhvit of AopMutift's 
id the county where Ai aafon was 
chapdng the WAarnY mtete, Aat 
imd csfo dda Afe, mention it as 
kU¥ xf#iAb#fogm 1 Ae 1 great 
^ that Ae 

which rule haA 
i been adhered to. 
/4U0. 2 Show* 200. 
gumte, whiA^appoint* Atm 
.bbtnmeiiced in the Exchequer 
tb /can. mag. Cro. Cb k 
m Aat Ae ftatute 27. 4 J& for 
id Ae Exchequer mfoNt doee 

' 9?°* *$1'/***$ 
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It hath been held, thit'ih ah' aftibh fpeeial 

bail ii not required, 3 Mod. 41. Holt Ref- 64b; '« 
hath been held, that no cofts are to be given the pUmti# 
on his obtaining a verdia. a Shtm; 506. ^ ‘ * 

Scandalizing the marriage of King ritn, 8* wun MM 
J fallen was declared treafon, by St&t. 2 5 Hen, 8. 

S»catbo;OUjX^ .Perfons incorporated there, with power 
to dillrain every x$an for the fifth part of hotdes and land** 
towards the repairs of the pier and key, See Slat. 

A l»w wetti* bu$^£*~— $g* fht- 

ttfitnc veneris ufutn sosrtcbat, ita di£ 3 . a icatitfta latere. 

Antwaf. #;ebage, or ftctjeUtage, (from the Sax. 
feb e s rusiass , i. e. efttudett) A kind of toll or cuftom, 
exefted by mayOrs, fitcrifi*, (Be, of merchant llran^ers, 
for wares Amirdbrexpofcd to fait within their liberties; 
prohi'bited by the fixture 19 H. 7. r. 7 - But the city of 
London Hill retains this entlent cuftom to a good yearly 
profit: Aiid the Lord Chancellor, Treafurer, Prefident of 
the Council, Privy Seal, SteWard, and two Jullices Of the 
Kim's Bench end Common Pleas, are to afcertain thefe,do- 
tiesfend order tables to be made, mentioning the particu¬ 
lars, Cfr. by 2 a H. 8. e. 8. _ 

a t ab a ltus, The officer whoeollcfited the fiavage mo¬ 
ney, which was fometimes done with great extortion. 

WabenattB, (from the Beig; /shaven, to ferape or 
carry away) Are perfons chofen -into this office in London 
and'its fuburbs, who hire ris*«Vand ca*ts tocleanfe the 
greets, and tarty the dirt and filth thereof away. 14 
Car. s. c. 2. In Eajfer week yearly, tnro tfadelmen in 
every pariih within-the weekly bill* of mortality mutt be 
defied fsavengers by the conftabfes, churchwardens, nun 
inhabitants, who are to take upon them the office in 
feven days, under the penalty of 10/. Thele fiavenger, 
every dak except Sunday, fir holiday., are to bring their 
carts into the ftreets and give notice by a bell^ or other- 
wife, of carrying away dirt* and to flay a convenient tune, 
or Hull forfeit 40/. and juftieenef peace in foelr petttfef- 
fions may give Icavengers liberty to' lodge thw dirt in i 
vacant places near the itreets, fatisfying the Owner for the 
damage, life. All perfons, within the weekly billsi am 
to fweep the ftreets before their doorf* every Wedns/dstg 
and Saturday, on pain of forfeiting 3 si- 4* and perfon*, 
ladng dirt or allies before their hOufesj iriciir * forfeiture 
of c 7 . Inhabitants and ow ners of houfes *re alfo tor pave 
the ftiects before their own hoofes, on the penalty of ao*. 
lor every perch: And conttables. churchwardensj &e. 
may make a fcavenger’a tax, being allowed by two iuftkOs 
of the peace, not exceeding 4<f ih the pound, tifet a IP. 

Uf M. c. 2. By the Stat 1 Gee. 1. <.48. Juftices of peace 
in their quarter-feffions may appoint fcavengers, and order 
the repairing and cleanfing the ftreets in any city or mar- 
ket-town, and appoint perfons to make affeflinents, fo as 
not to exceed 6 d. per pound per am. to defraythe charge 
of fuch fcaveogera, to be collefted and levied by diftrefsj 
and when new fcavengera are chofen, the old ones mu ft 
account before two jullices for the money afleffed and col- 
leflcd, and pay what remains in their hands to the new 
fcavengers, or be committed to prifon, iSe. The affeff- 
ments for fcavengers of foe ptarilhes of Sx.AnneWtfimhsfttr, 
and St. James, Jhall be rated according to the tn/em of 
yhe city ; andantient ftreets in the city «e to be mam. 
uined according to xntient ufag^, &s. ■ The Lord Mayor 
or any Alderman may prefen t upon view, any offence within 
the' city of Lento*, and affefs fine! nowexceedrog zos.to 
be paid to the Chamberlain for the u^of the city* -fee. 

St set. it. Truftees and eommiffioners' ajwotnted to clean 
and repair Sr. James’s Square, aad coitimie Cthe fante 
cleaned $ and rates to be made tund&lfefieS on heofes* at 
fo mnchWr foot in front, leviable by dtftUtftj and annoy¬ 
ing the fouare by filth, is liable to 20df penalty*- 6/ 

,2 Gee, 1. f.’«. B»r the better pavfinl aadicleanfiiigthe 
greets in the city «f I Vtjbnin/tedi 'WMmetg** aee-»«tarfrl 
no minated by jtfftices of peace, wh/fcalLtakru.vfcw of J 

*11 the ftttttadbery fotwedta, aasdmUtefrefatmentauif 
oavemirts oM of <«p^rt canfe foe feme to be'amended^ 
C Andsbe-forVeyoaffobai a« allowance net K^eed-; 
lag’s f. per a^out of «Hh ££. -**» 

C*. -Perfoki au*erlfod b y 2,WT 3 .Cnr.a. nwy 

order fuch patfoOf£ew*#«wn»s tff- as lie before vacant 


S IC3H? 

wbo|iivtd’^Kl' iwpofi* aflefimt n Is 

be- paid ojjrtteeirt iUOOttOt bv tbc next 
opcajnmy aid- out ^ in. the tmiVaa 

tin*, the €hd»tocHa^ of the tity pay ishe t*x«a: 
Audfueh authorifed peHbn»eniay. dtred polls to bt lvt op 
h aH paifages orkhitt thterty^ w ^reftry^fbot-paths, and 
for that porpofe stake ai&fl'ittcms. *r rtizt#.: A 

fcayenger’a pate cannot be -made !fhi>a divifinn Which 
theft it no pariih officer, f <4ee the neiv datait^ 

(Sm*) A fmaH Coin the button* ual to 

font fiarthiugse' ' -• *.: v-; .. 

(Sax,) A pirate or thief. Lin JEtkdrt# 
a$%d Bmmpmi • • *4 -■ •’ • 1 . /> i 

&Ctpp& jfraila, An sntient inaafure of fait, the quanw 
tity now not known s And fteppa or fieap w m iikewiih a 
meafnre of corn, from the Lai fthapa } bates, which 
weft formerly 1 the comt&on; iiandard of naeafure, being 
called Jkipt or fitps in the fouch 1 parts of England i and a 
' bee-hive u termed a he«jkip. Mon. Ang* tom* 2» pag* 
184. Parocin Aittiq. 604. 

jt^cenruitt; A barn or granary. It is mentioned in /«- 
guip&m, pag 86a. * * ^ v : 

A fheaf, as fxbajfa iagittararo, a ftieaf of ar-» 
rpws, Ste Steni di verbor. fignifa toi fverbo, - 

0 ^^arpetiltp| A fmall duty or compeniauon: 1 And 
fome cultomary tenants were obliged to pen up their, cat* > 
tie at night in the pound or yard of their fjord; for the 
benefit of their dung; or if they id not fo, they, paid a 
fmall cotnpenfation called jbarpenny or Jharnp/nity t i. 9 * 
du*gftnny\ Or money in hfcu of dung. The Saxo n/crarm 
iijgnified muck or dnngy in fome parts of the North they 
’ call cow-dung by the name of com>,jktrn> and an Wefi*, 


mtfiaitd a fs^rny bought is a natty; dirty dunghilbwench. 
Com/di* ■ 

ftcl)AtMiihU0) The officer who collt&ed the /cat «gv- 
money, which was foroetimei dona, with extortion and 
great oppreihon,< Ctrwclh ; , 

- AcbebUiei ds a little roll, or long piece of paper or 
rpgiohment^ i^ which are cofttei ned partieulara of goods in 
a houfe let by ieafe, Vide Leafs. 

Was formerly a term for ufury; and the 
CcMmnonsprayed that. Order might be taken again ft 1 this 
horrible vice, praftifed by the clergy as well as the laity. 
Ret* tatL M 

s A little hell ufed in monatterks, mentioned 

in our luttoiies^^ < 

ftc^irittait) (Sax. A.Sheriff. LL, hue Regia 

'Opni Rrmptem , -See SMmmm* and JtlacL Cm . 1 K 
$98. 

1 Was a tax paid to fhorifit 

for keeping they hire or county*court, Cartular. Abbat. St* 
Edmund 37. * * 

\fchifmu) A, rent or divifron in the church,; 
There was a itatute made to prevent the growth o f/ebi/nu 
Anna 12 Ant, %tsc bltub* Cctn* 4 5S* 

J&cboolmidltr, No perfon ihall keep or maintain. 
fchoolmafter, who does not conftantfy gp to church, of is 
not allowed.by the ordinary; tn>pain of 10/. a month; 

and die fchoolmafter fhalsi be dUhbjed, and fuffer a year's. 
imprifonment. -Stat* 23 MR** . i Recufants are nplco 
be lcboolmalters in any publicku-grammar fchool, nor any 
other, unlcfi the peribns be iioenied by the bifhop 3 under 
the penalty of forfeiting. 40** a day. t Jac, 1. <, 4, 
Every fchoolmafter keeping atiy pttblick 01 private 
and every tutor in any^mteiamily, ihall fubferibe tho 
dedaradon, that he wiR \t& the liturgy of iM 

fey and bo 

the ordtamy ,^ or he ihaH fcw tbe firft offence fuffier thfto 

2, Jfaap • 

napift; ihett bo coovkhod inf Sleeping a fohool,. uptake upon 
him the education 'Q£yottth^^ : s<Wk pot* 
petual ioipnfotmknt. .''PcncM|a ; 

kcegniigM^ ffndts- 

. ite-totP (4 ^ tffedch ^RtggRmfp ■ 

tpetick} tttall be eopimitte^ to the common gaol for threo 

m « Jth* few pf# 4 yahwh^ .1 

h Ippealed diy 5-.^.^ 

Hiall teach in a publick fchool, or private houfe, but fuejh ^ 
' aa 
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ts it i^amS^ and adlowed ify.tHe bkhop* ofid^of fob«*>r i ipvit*^o«Jy <>a*a > 

life : And a|l fchoolmatewiate to teach riw eateehifenfbf fi A domains it f*n hi* b^mk £%$*,', ft?* 7 «- 
the cbwch \xrBssgBJh or Latin r and bringtheh feMff*. f 5 r 4 #;,ji|,^* 4 . $47, : Godt. ^76., C ,, , 

to church, and ahcrw*rds<Scainiim them 1 * 0 * they have: 'So a/. /<r* will fi# for a hoe affened bn thepwty at 
benefited by fermons, &*j Gatu 77*79* Tho* the aft the juftfec featof a ftrefe, Cr#. Ctrr. 409, Lief k have 
of nistformity oWtoifcMwaftefS'O^^^ execution of damages recovered in appeal. "Cro.Jas. 

fubftribe the declarittkjjf, yetit add* aetordipgto %kfi Aiw* 549 * 

mdfismfm of tbit realm, which pre&ppofesfome uece/fery,Upon an ekogavit returned by the toeriftV a fit. yd, 
qualification. And therefore .a bifliop may take time to lies #g*kft the pledges k a replevin* by plaint in the lhe- 
ftaqaire into the ch&ra&e%of ete&ed fchoolmafter, kthfc riff*# court, tranfmitred to the huntings, and To to B. £. 
he liccnfcs him. 2 Strang* lots* See Bimk, Com. 1 > by yrtiorfit*. . Comb. a.,That a fifi fit. lies ftgpioft t}fe 
y m •••■!; .•>:IherifF fef taking iafumcieut pledges in replevin. Hittt. 

jfctttfctt, An adverb, fignifies# that is to fey, to wit * 7;* * ■ - 

and hath been often tiled* in law proceeding^;: Si r jotoi If one hath judgment in a quart impeaii, aha Afrdr- 
Holart, in his expofition of this word, fays, it it not a wards* before execution, the party is outlawed, the'Kirig 
dirttt^nd feparate daofe, nor a dire& 2nd intire claufe* may have a fii, fa.Xo execute the judgment,"'the King 
bMnt&nudia ; neither is it a fubftantive daufe of itfelf, having privity enough in this cafe to ,fee execution, be- 
but it is rather to ufherin the {entente ofartOtber, and to cauftthe thing, ask was in theplxmti*f,ve|ted in the King, 
partknlarife that which was too general before or djftri* Moor 2 41- Cro. Eliz. 44, 325. Where having the 
bute that which was too grof$,or to expkinthat which thing gives a Ancient privity to maintain, * fit-/** 
was doubtful and- obfciire 1 and it mud neither* increafe Xelw. * 68 , 169. ; : 

nor diminiih, for it gives nothing of itfelfi But it may OaV^tnotion to discharge'an outlawry which Was par- 
make a reftri&ion, where 1 the precedent words are < not lb doned by the adt of oblivion, the court held that it could 
ve:y exprefs, but they may; be reft rained. ffob. 171, not be done on motion, .but that the party mufc bring * 
17& The word fitUcet, in acceleration, (haU notunake fit* fa. on the ad.. Stil. 348, , < / 

any alteration of that which went before. Pepb. aoi, Where one obtained, judgment and after had judg- 
204^' And yet, in feme cafes, the fiilicet which introduces ment on a fii. fa. thereupon, and then became a bariK- 
a febfequent* ihall not be rejefted. 2 Cro. &iQ* rapt* and the original, judgment was aifigued by the 

tocivt facia#. Is a writ judicial, molt commonly to commiflioners to S* S.uponmotion, it was. entered tO 
call a man to fhew caufe to the court whence it ifiues, why intidebim to the benefit of the judgment on the fit* fa* 
execution of a judgment pafifedlhoold «®t be made without bringing si new one* 3 Mod. 88. , 

This writ is not granted until a year anda day beefepfed A fib, fa* brought' by the tocceffor of a prefident of 
after w judgment given. Old Nat. Brens. fol. 451. Stir *the college of phyfiejutuft in Londm^ upop a judgment in 
facias upon a fine lies not, but within the fame ttmeaf- debtobtained byhimupop the ftatute 14H.8. again ft 
ter the fine levied, other wife it ia the feme with^tbf w«$t proofing !f pbyfick in Unde* w^hout but died 

of baler* facias fiifinam. Weft. Symbol, part a iit. befow execution; it was obje<&ed on dimmer^ the 

Fines, fed. 137. and 25 E* 3. fwt. 5. cap, ix>wd 39 fit. f** ; ought tchhavp bee© bought by the egecutor 
Eli*, c.7; Other diverfities of this writyou >t*ay fii|d or admki|liwr of bjm ^ho recovered s But without *tr 
in the table of the Rtgifttr Ja&tinl akdOriginal* See ■ gume« .the #omj|^held, that the feccelfor, mugk 
alfo BaJlaiVs Entries, verb. Stinfacia*. Cowell. > ♦ majitaasi the a^idd# ;fer th$ fekfe given tp the college, by 

! ’ a private ftatiue, and thp ,foil is to be brought by the 

1. Of tie aatar* of the writ, ahd m wbat tafv ti Mtm. ppeftdealfot the bmng> : ahd he having recovered in , 
proper tmedy. \.-\i . + ■' . righc of^thc corporation, tfie,law IhaU trausfer that .duty 

t. Of the feire facias to revive judgments ,k and- after to the Afeceftbr of hiin .who recovered. ‘ Cro. fac< 159.' 
•what tern* mcejjfayi' > ? ' •' a ^ I^r»V, Gardiaoa ..< , - r - . 

3. Of the tcire facias on recagoixanus Ond fiahtm. , h fih feh /WM ^Ught in the court of C. B. to re- 

4. Of pleading to 0 feire facias, ; verfe. a fine, ip amkph dcmefne 5 and it was ruled, that 

5. Of tcire fades agalafl tamtams, ansi agaiwfivibtM ta , po fedk waft day, b#h: that 1 , the party Ought to bring his 

b* brought, Ac, wriWi qf deceit. 7, W, in C. B* Zouch v. 

6. Of otbtr pointsgenttafy, mt .> 1 a 

heads. » 5 ' ' '"A - ' ,J "' 1 - ; ' >■ V.<,' ■ * 1 ' 1 1 - ‘ ' A J ’•< ..» 1 

a. Qf tbt feire facias to tavtve judgmtnu, and after nvbat 
1. Of tk* nature of tktnarit, andjn v&t&xafis A if* & - fim m**Jfdry. 

proper ruatdy. . -r b.. * * v ■ There have, been ditFeiept opinions whether a fii. fa. 

A fiire facias is deejned a judicial wrtti* and fboaded lay at Common h*i but this doubr, fays my Lord 
cm feme matter of record# as judgments,. refccmwaancfis Coke, arole for w#nt of diftinguilhing between perfonal 
and letters patent, mnWriihh it mm toiinforce the execu- and real a£Uons. a brft* 469. 

tion of them, or to vacate or fet ihem afidc f and tho # k Ajt Common law, if after judgment given, or vreoog- ^ 
be^i judicial writ of execution, yet it iafoBurknaturc of niaance acknowledged* the plain 5/fdid notfueoutcxccu- 
an originftl* that the defendant may plead So k, and is in tion within the year, the plaintiif or his conofee was 
that rofpea conftdered as an afeoD j aad therefere lt is driven to his original upon the judgment, and the/mv 
held* that a releafe of all anions, ora releffe of all ex* /<»ciVw in perfonal aaions was given by the, jatute of 
editions, is a good bat to a fii. fm 5^ Co, Wefim. %. f* 4 S* ; 1 # ' - ■ • * 

Lite#90. b. 291. a. F, N. B. ^ -: Butin real a&ions# ot upon afi^ tho' n^execution 

ftu tfeo’ it be^ held; that a fiii fa* U » iwtttro of mi whs feed m withi^Jyear after th« judg#mt given or 
original* yet it hath b#e»«dji»dged; *ch#t wfem^efw«r fine levied, yet aftaf the year a fii. /#, Jay fer th« feed, 
ImU^ h^odjpni^i^veAiiti fjfc, beciufe no ^w originaUay upon A# judgment or 

mm Ae writ of ant #*- A>i,^ lay »aibml^i# m upon r 

* ofrdnfet, ^etikufi^dowsaiiwitaccmsAp" ? a^taie^«|fen- Mm ;»judgmenbin s Sp it fey.upmt #;judgment ia a 
cafe, Ihmk joov writiof 

464.V'•' |8. '“’#?■ ■ 1 judgment .in „ 

Aife lt whs 'idufe^alMKigtta^ ■;in a year and.# 

iuW fiiYfki feed bat after . 

th^ ! ft«t.«ttd^' .|’ v J#;4 $MMCh. .f. faid*. that* at^iat. 

* 3x2. "" ,;i ■■ ' r -^ fe'/:! ityipM\ 'A'Ud >rn iW>»fMiji>gp was.real, and. Aft , 

' it a.-bkl-of^ieep^ss^fe«^rf |u%r. and&Cr ^«up,lsw 4 ^< Md .that a r«ot»very 
ikkrisit and diee^ rtonMcsissce,■, Salk, as^ ^oo; 

gamMfatm ;r laadl #. 

4*g v '! ><' . . ;|EA<sg|B^ « ■■ * 
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But tho’ after a year and afar there ew be no execu- which tke-eoeufce b« hf,fii.fa. x given, Wm to mtvt A* 
lion of a judgment without t/M fouoi, yet if the plain- jadgssatt, and pw it >0 execution, if the canufor cannot 
tiff hath been delayed by a writ of error, he may take ftopit by pleading fech matter at the law judges Tam* 

' out execution within a year and a day after the judgment mem for that end* fech at a Weafo ^ but the conuic* 
affirmed- c Co. 88. Moor 5 66, pL 77 a. Cro, Elm. of a flatnte merchant, maV*t anytime focexecuijaa 
706, Gfe/. 37a. Balm. 44. See 1 Mol. Mr. 899. on them without the delay er cJWg* ofafii. fa. LtuIU 
Ian. to. Dennis v. Draft. Cro. Eli*. 416. S. P. 89. That itepuu lies not oa a A^wmce,, bqujnly a 

So if after the year after the recoveiy the defendant fii. fa. i, Brown)#' 83. Co* Lt* apa# 2JA6* 
brings a writ of error, and the judgment it affirmed, tho* F*N#B. a 96 . Bro. Recog. 17^ 
before the writ of error brought the mcoverer was put to Alio as to recognizances ay Common law, and fta* 
his feu fa. yet this affirmance is anew judgment, and tutet and recognizances introduced by ftamfe law* we 
the recoverer may have within the year after the affirm* mnft further dtlUagi&Uh, that if on the firft the conufee 
ance a fi.fa. or capiat without a fibre acias. 1 Rol. Abr. dies before execution feed, his executor feet not fue it, 
899. and fee Palm. 449. Latch 193. even within the year, without bringing a fii. fa. again** 

So if he he nonfuit m the writoferror, or if the writ of the conufor; the reaibn it, bacaufc the law prefumes the 
error be discontinued; for tho 1 in thefe cafes them is not -debt might have been paid to the teftator, and therefore 
any new judgment given, yet the bringing of the writ of will not fufier the debtor to bemokfted, unjefait afggftr 
error revives the 6m judgment. Cro. Jot. 3S4# 1 Mol. that he hath omitted to perform the judgment s and this 

Mep. 104,113. Vide 1 Mol. Abr . 899. is to be done by fit. fa. brought by die executor, for the 

If upon a judgment there be a cejfit exeeutio for a year alteration of the perfou altereth the procefs at Common 
after the judgment, the plaintiff within the year may law; but this tending to delay, tho fir. fa. b taken away 
take out execution without a fit. fa. 6 Mod. 14* 188. in ftatutes and recognizances by fiatnte law,, by the isve- 
farefl. 64; Soli. 600. ral a&s of parliament which introduced them* and theta* 

Alfo it hath been held, that where execution hath been fore upon the death of the conufee of a ftatnt? merchant, 
taken out after the year and day, it is not void, but &V, his executpm may come into Chancery, and upon, 
voidable only. 3 Leon. 404. Salk. 173. their producing the tedament and the ftatutc, fhalf have 

If the execution is ftaid by injtra&ion, tho* the a& of execution without, 2fii. fa. as the mftatpr. himfelf might, 
the defendant, yet the court will not take notice the!reof. 2 Inft. 395,471. Bro • St at. Mertb. 16, 43, 50. 

6 Mod. 28. Salk. 322. and fee tit. InjnnBion. If a man be bound in a recognizance to the King, 

If judgment be given in debt, and no execution feed upon condition to be of good behaviour, tie. he cannot 
out within the year, yet the plaintiff may after an award be indi&ed for breach of the good behaviour, by which 
of an titbit on die judgment roll, as of the fame term he forfeits his recognizance, without a fii. fa. for if a 
with the judgment, continue it from thence, by •victcomss fii. fa. had been brought, he might have pleaded feme 
non mifit breve $ fo held on a motion to fet afide the execu- matter in difeharge thereof. 4 Inft. i8x. t Mel. Abr. 
lion s a nd tho* the court feid that an elegit ought to be 900. What fhall be faid a breach, fee Cro. Car « 498# 
n&ually taken out within the year, yet being informed by and how to be affigned, fee 3 Bulfi. 220. Cro. 7^.415* 
the Clerks of the court, that it had been the pra&ice for Stil. 369. 

many years to make fuch entry, &c- it was feid to he If a man acknowledges a recognizance to he paid at a 
the law of the court, and they ordercd&the execution to day within dm year after die dam of the recognizance, in 
Band. Cartb. 283. Seymour v. Greenmih 2 Show. 235. this cafe he may have execution by fi. fa. or ekgit within 
S. P. Comb. 232. S. P. the year after the day of payment, tho’ the year be pa ft 

If the demandant or plaintiff taketh his proccfi of ex- from the date of the recognizance, at Ed. 3. 22. b. 1 
ecution within the year, tho* it be not ferved within the Mol. Abr. 899, 900. 2 Inf. 471, Vide 2 M&L Abr. 
year, yet if he continue the feme, he may have execution 468. Co. Lit. 292. * 

at any time after the year# 2 Inft. 471. Co. Lit . 290, b. If a man recovers an annuity, he foali have execution 
and lee 2 Loom. 77. 78, 87. 3 loom. 259. 4 Leon. 44. for every time that occurs after by ft. fa. or digit with- 

1 Sid, 59, 1 Are. 159. 6 Med. 288# in the year after the time incurred, tho’ the year be paft 

if the plaintiff delay the executing of a writ of inquiry from the judgment, hut not after the year without a 

till a year after the interlocutory judgment# he cannot do fii. fa. 1 Rol. Abr# 900# 2 Inft. 471# Salk. 258, 

it after without a fit. fa. Cafes in B. M. Pafib\ 13 W. 3 60©. 

Hawv.Cnten, If two acknowledge a recognizance of 100/. fmlibet 

In the cafe of the King there need not be any fii. fa. eerum in filide % that is jointly and feverally, the conufee 
after the year and day. 2 Salk. 603. may fee fcvcnlfii.fa. again! the conafors upon this re- 

If a judgment be above ten years Handing, the plain- cognizance. % Inft. 395. See farther as to fii. fa. 
riff cannot fee a fiire factor without a mourn in court; again!! bail, Mlark. Com. 3 V. 41^. $1 infra. 
if under ten but above feven, he cannot have a fiire fa - * 

das without a motion at fide bar. Note; after fuch mo- 4. Of fltstfing to a feire/arias, 

tion, and judgment revived by fii. fa. if the defendant dies Scire facias may be pleaded to, before, judgment given 

before execution, the plaintiff mail fee a new fii. fa. but upon it; afterwards it Is too late : Though a writ of error 
may have it without motion, for the judgment was re- may be broujfht to reveife the judgment on the fare fadat* 
vived before. Salk. 598. Hardifty v. Moray. if that be,not good on which the judgment was grounded* 

After a judgment, if the plaintiff within the year fees Ibid. 503* Payment is no plea at Common law to a fiire 

2 fii. fa. he cannot after ha vemeapias within the year ’till facias upon a judgment ; becaufe it i*.a debt upon record* 

he hath a new judgment in the fa. fa. 1M0I. Abr . 900. 3 Lev. 120. But this is-altered by the4& $Ann. c. 16. What- 
Trin. 13 Car. 1. Kokrtr v. BifingS&M Black. Cm * 3 V. ever is pleadable W the original sBdm in abatement, jhjill 
421. \ imt'bi|>leadadm;d^# 4 fjfc^lritfifffeom>&z»*oi#i»^ 

\ tionootfiirefacia^ becaafe thedefendam hod admitted 

3. Of the feire facias on reeegninaneb andftatmes, t him able )oi»vej«dgmettt, t ML A# If a judgment bo 
Recognizances and ftatutes are confiddred as judgments, obtained agaioft an «xWM 9 i^ affii ifemvardi a fiito fmae 
being obligations folcmniy acknowledmm, and mm$m of 19 bfot^kt qguinft,him thmjudg^ cannot fde«d 

recora, and the fii. fa. on thofe if the judicial writ njtt4]gBen t rccovemd^k# Mi teixme, andtlmtlkeikath 
andpivmorMxnedy which the cunuftfbixh # bqt herrinwe ;nqt imp okra, We. , b z 0 |f rfe 4a might fens pleaded it to 
muft drib®gq&fe between recogniz&cei at Common Jam fife jbft *&b*i forfeit*fe#fad rate that if a defendant 
nod ftmutes mmdham, &c. for the former, if the :|^--wi»Mier for hfe defence, and he aegtefts to 
conufee did not foke out exeemfon within a year aft*r gm U * bar fo fea e#fefe.at the rimp h* may, he. MI 
the day of payment affigned mfU recognizance, he was norer take advantage ,0 it after, * Strange 73a, In' 
obliged m by origimi} d^hm in debt, -m mSer pe^mat 

prefemmg rifed^mighUfiwbeen paid, if they didnoe aftioa, of the land 

fee executioit withiu. m year uftir the money became it m t 

payable * hnt ririt iMdkJm itattd byMtfimt. r, 49* by but It may plead a fpcdal aomrifeures Bo* In a fiiro 
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far/dt to have execution k a real aAtaa, foo defendant 
imv plead non-tenure generally, betaufc foe freehold it 
m ^neition, and that it faviercd in law* wid the tat** 
anants may plaid there are/foer ter-teoante not named, 
«*nd pray judgmeiVit thej^mght to sower quoujq, the 
others aie fummonld, though it would be Other 
wife if\he fit. fkcSM boon againft particular te¬ 
nants byiflhne* t forAdo*. On nfi.fa*. to have 
execution upon a jedgmeht it aftK>n of debt, every ter- 
cA* and therefore one Aiail not 
r&ew that another is fo, and not 
warned s Contra in a fim fitetat upon a judgment m a 
real a&ion; for every tenant h to anfwcr for that which 
he hath, and one may be Contributory, and tha other not* 

2 Cro. jp7« 3 Nolfi Mr. a04. 

$*Df feire facias againfi t*e~te*anu, and againft whom 
Se be brought, Hfc. 

There is to be a fim facias apamft the hair and ter 
tenant* td reverfe a common recovery of lands 1 the fim 
facial is tl> iffue again ft all the ter-tenants, for they are 
to gam or Me by the judgment in the recovery. fUym. 
16 3 Mod, *74. A fiite faetas to have execution of a 

fine, {hall not be food again# leflee for years $ but again ft 
him who hath the freehold, who may have forae matter 
to bat the execution. Oe. Blm. 471. 2 Brwml* 144* 

IP ejttt'mrn, it was adjudged, that a fim facias might 
be brought by the leftee, though he was bat nominal* 
and that it may be had by* the leflbr him&lf § as either of 
thrin may have a writ of error on the judgment: And that 
it might V brought again ft thofe who were ftraoger* to 
the judgment, and againft the executors of the defendant, 
c ft. 2 Lutnv. \z6j. * 

6. Of other poena generally, not tfajfid under oho former 
heads. < 

A defendant being fuxnmoned upon a fim facias, and 
the fummons returned, if he doth not appear, but km 
judgment go by default, he w for over barred* t Lera* 
41, 43. If tha fheuft hath returned him warned, be 
fhall not have audita querela on a rekafe, fjte. tot aha 
defendant might have pleaded the fame on the return of 
the fun faetas ; but if the Sheriff return nihil, on which 
an execution is awaidcd, ha fhall have mdm qumk. 
New Nat, Sr. 230. Where there hat bm* no fim fete, 
and only two mhih, the court will often relieve upon 
motion, and not put the party to an audita querela. Soli. 
03, 2^4. a Strange 167$. Where the plaintiff in the 
judgment rdeafeth the defendant of all judgments and 
executions^ &>* foe defendant may upon his releafa foe 
out a writ of /tin faeiae again# foe plaintiff in the judg¬ 
ment ad cognofiendum firtpm fimm rekxatsoms; and he 
need not we out his audita querela. Hill. 5 W. IS M. 
B. R. 

If one foes out two writs of fibre fm'at, one after the 
other, where it is upon a judgment by bill, there ought 
to be fifteen days iucltftve between the tefie. of the Sift 
and return of the ftcond fare foam. &mh* 559. And 
the tefie of the altos fim fartas is to he the day of the 
return of the firft. 3 Am, B. R. 9 tAL 303* Qofte 
allowed in foils on writs of fim facia*, rede Stmt 
9 £sT 9 $F. 3. e. it. 

For more learning on tksfobje# i, fie 4 New Abr. and 19 
Vifl. Abr. ut. Smrefockis, and Wilfoa, peg, 1, 9ft, 245. 
par. *. 61, 372. 1 

jbetre faeiae ogftfetfthaiUtTo an *fti©a* is where a 
capias *d finufioc, fiipiftut and tdm$mlm*0’m>en- 
on* ipakft the principalsand the writ Usd * cfom which 
this writ is brought to wave eweCtttiOih agpCHSft dm bail, 
^•tt^Andifnpawabe fim faetas, mtoqmibApmm&o 
the bail do nm4p|warj%dgmetft ftnAHfowwwaed am*ft 
then*. hfi. 299* 1 imm, 1173. 4 w< 7 * M. ther* 11 but 
one fim foot, againft#* Milt and Wpefo a wafer/mum - 
ed, there is execurioiM bixfda M. ff.ffoene m* tmfieta 
* fiscias'o and two sM^fbd the foteds SO be duly <*• 
(turned, before foafoeawAdM out*.a*- *We maft he 

r es days iitdafiyt # ### foe 4 gflWff#e ftrft and 
return of the Ipft, a Soli, $99. T$foe muft be ja 
particular warrant of ntsovnay t§ a /Hrefados swakA 
the bail* for fuch a warram in foe principal mm if 


a^sranaal Hrth* fim foetao, hecauft theft are d(JAsnA 
aetmn# * and the particular warrant is to be entered 
whan the fak commences, which is when the writ is re¬ 
turned. X Salk, p 03, When n fim faetas is biought 
againft foe bail, it mu ft he m ea parte , and where ii is 
brought agatnft the defendant, in the pitnojal a^bun, it 
is to be m ha* parte, a 599. li bait a»e prnffe- 
cutedqa % fim fat. ^yheu a writ of tm» is Ucpf ding 
m tha Exchequer-chamber# and foe defendants t bail 
Will tionfeft judgment, and enter into a rule to ph> hi 
debt, or to aehver up foe principal within four days alter 
Aft judgment aftrmnd 1 m fuch cafe the proceedings on 
the Jem faetas ftali bp itayed, MU. Ctf ml SB. 

159. And if there be no good judgment againft foe prin¬ 
cipal, judgment againft the bail by fare faetas may be 
reverfed, iSe. 3 Ntlfi Abr, 190. See Bail , and Black * 
Com. 3 V. 4id. 

#ct*e faciax ah aii^eubum dptrot**, On writs f 
vr* There are to be fifteen days betweeq the tefie and 
leturnof every Jemfat. adauitend. error, upon a writ of 
error rgtumable in B. R, ^pd if on the return of two 
uMsf (pc. foe defendant in error doth not appeal, it is 
not then with him as in cafe of a fit. fine, quart execution* 
non, ISc. But the caufe ^ tp b c fee down to be heard by 
the court, and the plaintiff in errors (hall be heard thtret 
unto ex parte. 2 LAI. Mr* 499. If a wnt ot error is 
brought in B. R. and the foeprd brought in, foe dc- 
fepamu appearing may thereupon fue out a five fuuat 
quart exewtteum habere non debet, apd an aha* Jn fa<* 
after that, if there be not a Jem feet returned on the hr(| 
writ* and if the plaintiff in error after a Jq,fe 01 tw6 
onbtls returned, doth not, before foe rule for judguicuf 

K foe fim is one appear find aftp «rrms. or 
l m Up* fim fop. there vnft pe judgment agi»nft 
him, Qgad Spiffp 1 exeeytowtfr gfr. f 0t foe Writ of ?rro i 
depend? ftill until judgments amrmed or revering or foe 
plaintiff ip foe errors is-poufuiidi. titd, 50a, 

%im apfM m hetltm, l n detinue, after iudgm#^ 
foe plaintiff ftali havp % dsfiringos, to comgpl foe ^ft^d- 
ant mfdmm foe goods, by repeatedfoftreiies of hi? chat- 
Idas 00 «We a Jem fmaf ag^nff any third pcrfou in 
Whoft hand* they m*X happen to he, to ft upt wfe why 
they ftfttysld not be delivered. Black. Com . 3 K 413. 

mitt m** to On a quote 

tmpodtt, and ne oebmuas {fed out, if foe hfoiop, after re¬ 
ceipt o< the lauxr wfcc admit m petftn, even though 
foe patron’s %ht tnhy wm been found in a jure pamoa¬ 
te, then the plaintiff, after he has obtained judgment 19 
foe quaro ippedn, ^my remove foe umumhent, if fop 
clerk of a ftranger, by writ of fim faetas. Black* Com* 
3 V, 24ft. 

mm mm mm ,« hA chancery, my 

he fued opt to «*wd lands, tffr. If upon a fit”? ftw* 
open a rfeegM#**** «* the Chancery, foe re^yd bp tranf- 
mittedjotP & R, to tiy foe ifffe, and foe pWtijr is non- 
fuit* he may bring a pew fit foe. in S. ft. upop fop 
record them. 2 Sound. 27. Where a Astute is feJfopfV- 
lcdged, and the cognifor afterwards confeifeth a judgment, 
and foe land is extended thereon * m this cafe foe 
flmll have ofirn faetas to avow foe ejornt of foe Suds* 
but if the judgment be on goods, it is ofofjnyii^ p 
Bnmml. 37. 3 ftydUn Set, fat. Iksdn *ttyg*r 
I fiance of the peace, tyt. reamvedipto B.R. 

mm U*i** to repeal Unm patent aph ggqpxf 
Where foeopwn 
ktftrs patent, 
i the patentee hi 
of the grant, ^ 
o fJwfwm* 

wfcwfowfr' 

A fim 
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Corporation or perfop interefted ip fuch patent, by font? 
perfon who can make oath thereof. Dalton's Sheriff* On a 
fti. flic, out of Chancery return able ip B.R. to repeal 
letters patent , St was held, that if the Utter* patent are 
granted to the prejudice of any perfop, as.if a fair is grant¬ 
ed to the damage of the fair of another, (Ac. he may have 
a ft ire facias on the inrolljnerit of fuch grant ip Chan¬ 
cery, as well as the King in other cafes ; but it may be a 
queftion, whether a feire facias upqn a record in Chancery 
is returnable in B , R though aftfcrjt is made returnable 
into R. that court, and not the Chancery, hath the jurif- 
di&ion of it. Mod. Ctaft 229. In all cafes.at Copimon 
law, where the King’s title accrues, by a judicial record, 
and he grunts his eftate overs the party grieved could 
not have a filre Jacias again ft the patentee, but was forced 
to his petition to the King; otherwife it is when his title 
is by conveyance on record, which is not judicial. 4 
Rep. 59. The King hath a right to repeal a patent by 
feire facias*, where ne was deceived in his grant, or it is 
to the injury of the fubjed. 3 Lev. 220. And where a 
common perfon is obliged to bring his adion, there* upon 
an inquifition or office Found, the King is put to his feire 
facias , (Ac. 9 Rep. 96. A ft ire facias to repeal letters 
patent doth not abate by the demife of the crown. 1 
Strange 43. 

Acirc fac(a 0 f 6 Have iffued to repeal the grants of of¬ 
fices, for conditions broken, non-attendance, &c. And * or 
difability, or in cafe of forfeiture, the offices may be 
ieized without fti fac . 3 Nelf. Abr. 201, 202. See 

Black. Com. 3 V. 261. 

Afire facia* in appeal of murder, before 
fiiall be allowed: vide Appeal. 

Acire feci. Is the return of the fheriff, on, a ftire fa - 
cias, that lie hath caufed notice to be given to the party, 
again ft whom the ftire facias iilued. See the return Black, 
Com . 3 V. xxv, 

AtiretDptCj The annual tax or predation paid to the 
fheriff' for holding the affixes or county courts .—InfohiiU 
pro quadam penfione v oust a Scire wyte annmatim 10 fol .— 
raroch. Antiq. p. 573. 

Acite, {Situs) Signiffes the fetting or ftanding of any 
place ; the feat or iituation of a capital mefluage, or the 
ground whereon it ftood. Mott. Ang . Tom. 2. fol. 278. 
The word in this fenfe is mentioned in the ftat. 32' H. 8. 
e. 26. and 22 Car. 2. cap . 11. 

Acolb*, In a legal fenfe are troublefome and angry 
women, who by their brawling and wrangling amongft 
their neighbours, break the pubick peace, ana increafe 
difeord, Stat. 51 ff. 3. They arc indidable in the ihe- 
riff's turn, and puniihed by the cuckingftool, (Ac. Kitch. 
13. See Caftigatory, and Black. Com. 4 V. 169. 

Acot ant) tot, (Sax. Sceat, pars, & Clot , i. e. Sets) 
Signifies a cuftomary contribution laid upon all fubjeds, 
according to their ability. Sptlm. Nor are thefe old 
words grown obfolete, for whoever in like manner (though 
not by equal proportion), are aflefled to any contribution, 
are generally faid to pqy feot and lot . Stat. 33 H. 8. 
c.9. 

Acotai or Acotalc, Is where any officer of a foreft 
keeps an atehoufe within the foreft, by colour of his office, 
caufing people to come to his houfe, and there fpend their 
money for fear of his difpleafure: It if compounded of 
feet and ale, which by tranfp&fition of the words is other- 
wife called an ale foot. This wordys ufed in the charter of 
the foreft, cap. 8. ■ — - Nullus forejhtfius facial Scotallas, 
*vel garbas colli gat, vet aliquam colleBamMafiat, (fit. Man* 
wood 216. m 

Acottare, Thofe tenants are faid ftmare, whofe lands 
are fubjed to pay ftot. Mon. Ang, Tim. u peg.' 875. 

Atfftatft’ Is united to England by In the reigns 

of Kingjfosws. and King Charles m C^vmiffionertfWerp 
appointed tb t*eat with con&miffiqfferi of Scotland, con-; 
corning an union. But thebringinAbbut this great work. 
Was referred for the reign of QUeSt Anne. The 1 Ann. 
tap. 14. otdained ankles to beliettled by commiffionen 
for the uhibh of the two kingdom, lie. and by the 5 Ann. 
cap. 8. the iwon wws affefliaj the kingdoms united ore 
to be called Great BnitAttf and the cfdfi of St. George and 
St. Andrew to bd cotmvtd * they are to be reprefented by 
one parliamenti and fepeh peers of Scotland, andforty- 
fm commoners are f^be tkded for Scotland, and have 
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All (he-priv’kges of parliament ,as peers and commoner* 
of England: The fubjeds of either kingdom fliall have 
freedom of trade, and he lit&lc to , the ferae cuiioms* aud 
likq laws fbr pubHck government, CSV. Mrk-govcrnmeut 
of the church is confirmed } JUd the cfam of jufticc are 
to remain the fame as before the>riiipr£ # but fubjed to re¬ 
gulation: When 1,997,763 /. Mtfte railed in England 
on a land-tax, Scotland is to be Charged witfc^ 48,000/. 
And Scotland h to have an equivalent for being charged 
towards the payments of the dftts of England, (Ac. A 
court of Exchequer is created in '‘Scotland, to be a court 
of record, revenue, and judicature for ever; and barons 
of the faid court to he appointed, who fhall be judges 
there. Statute 6 Ann. cap. 26. Peers of Scotland, and 
all officers civil and military, We. are to take the oath of 
abjuration, (Ac. A peer committing high treafon*oj fe¬ 
lony in Scotland may be tried by coinmiffion under the 
Qreat Seal, conftituting juftices to inquire, (Ac. in Scot¬ 
land: A n d the King may grant commiffions of oyer and 
terminer in Scotland, to determine fnch treafon, be. By 

6 Amt. c. 14, and 7 Ann, cap. 21. Perfons having lands 
in Scotland, guilty of high treafon by correfponding with, 
affifting, or remitting money, (Ac, to the pretender , on 
conviction, are to be liable to the pains of treafon 5 and 
their vaflals continuing in dutiful allegiance, {ball hold 
the faid lands of his Majefty in fee and heritage for ever, 
where the lands were fo held of the crown by the offender: 
And tenants continuing peaceable and occupying land, 
are to hold the fame two years rent free. 1 Geo. 1. cap . 
20. An «id for di/arming the Highlands of Scotland % and 
requiring bail of perfons for their loyal and peaceable be¬ 
haviour, (Ac. 1 Geo. 1. cap. 54. Perfons fmnmoned 
arc to bring in and deliver up their arms* or refilling 
to do it, ihall be taken as lifted foldiers to i'erve his Ma¬ 
jefty beyond the Teas; and concealing their arms, are lia¬ 
ble to penalties: AUo the lords lieutenants or juftices 
of the peace, may appoint perfons to fcarch houfes fur 
arms, (Ac, Statute 11 Geo* u cap. 26, When any or¬ 
dinary place is vacant in the court of feffions in Scotland , 
the King may nominate a perfon, who is to be examined 
by the lords of the feffion, and then admitted, b t. 10 
Geo. 1. cap. 18. And the election of members of parlia¬ 
ment for Siotland, is particularly regulated by a ktc fta- 
tute; requiring the magiftrates to fummon the councils of 
boroughs, and an oath to betaken by every freeholder and 
voter as to the eftates to qualify them, that they are ac¬ 
tually their own, and not fictitious; and Iheriifs or fte- 
wards not to make any falfe return, b*r. under the penalty 
of 500/. recoverable in a fummary way: And no judge, 
of the court of feffion, or baron of the Exchequer in 
Scotland, fhall be eledted a member of parliament. Stat. 

7 Geo 2. cap. 16. See 16 Geo. 2. c. ir. The city of 
Edinburgh in Scotland , to forfeit 2000/. on account of the 
murder of Captain Porteus *, (who was hanged by the 
mob, for earning his foldiers to fire upon perfons biffing at 
an execution) and a reward of 200 1. ordered for apprehend¬ 
ing the offenders. 10 Geo. 2. cap. £4. • Ads fur regulating 
the making of plaidings, dockings, (Ac. And of the linen 
manufactures in Scotland . See 6 Geo. i, and 13 Geo. 1. 
c. 26. In time of fcarcity, perfons may import vi&uais 
from Ireland into Scotland, on obtaining a licence Tor it, 
(Ac. 14 Geo. 2. cap. 7. By theftatute 19 Geo. 2. t. 9. 
Every juror for trial of high-treafon or mifprifion of trea¬ 
fon, ftull be poflefled In his own or his wife's right of 
lands, (Ac. as proprietor or life-renter within the Jre, 
(At. of the yearly value pi 40 s. Sterling at leafr, or valued 
at 30 s. Sterling pm < annum in the tax roll. By the ftat. 
19 Geo. 2. c. 38. Paftors pr mipifters not duly qualified 
are npt tx> officiate, in qmfcopal meeting-houlcs, and 
perfons reforting to Unregiftrcd mecting-houfes are.^b- 
jed to a penalty of 5 /. (Aw and if a , peer, he is dffqukli- 
led: from voting, or being efeded. By the Stat. 20 Gte>. 

2. c. 32. the two cohcgteTof lr, Salvator and $t. Leonard 
ip thp univerfity are united. By the ftat. 

ao Gw. i. c. 43. the l^erefeble j'urifdidions are taken away . 

smuAfa themwp, anl moreeffedual, provifion is * 
Ihe tdrainiftrariPn of juftico by the:King’s courts 


and the cwfi of St. Gm-gt and Lan^jdidge* tfere:. And a)l fcribns afitagai wooiraton, 

. .l -- k-—j ^ r ^ #eent| }n ^ j tw> Ar , t0 the oaths. By 

. so Gn..*. e. jo. ,*h« ; .»^w*..pf.ward-ljoMiagjs 
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fafceri 
The Cafual 
by horning 
jiway. A i 
again ft fuperioj 
coufttti* difeharj 
eftatel^rfc empowei 
2i Geol 27 c. 19 
in the feire of Dm 
Aberdeen, ^Jnvernijs, 


and converted Irito blanch fod fenfholdlrig* Writ, and &}»g jfyf*. See Efcub£e> arid Black. C&k,. 1 
s of firigle add life^rdnt rifebeats,' incurred 309. 

Kid denundz/on for cml canfw? is takeq j&cufegio bfluenlHj, A Writ that anciently !aj' again ft 

tenints bykhightfirtyice, to ferve in the wars, or /end 
fcflicifcnt perfbns, or to pay a certain fum, 6‘r. F. K B. 

83. ;;; ■ ■ 

&CUttj A French gold coin of* 3 /. 4 d. in the relgri 0/ 
King tien. $. And Catherine Queen of England hacian 
Stirling, Firth i Kincardine, aflu ranee made her of fundry catties, manors,, lands, lAi. 
CtoMartie, Argfh Fo r f* r > trained at the fum of forty thOUfend/rirto, every two where- 
of were worth a noble. Rot, Pari 1 Hen. 6. 

jfccutctla, (from Scutum, Sax. Stunt) A feuttle, any 
thing of a Hat and broad ihape, like a Jhield. 


is given to hdrs arid fueceffor* 
ttcndance of viffals at head- 
Heirs and poffeffors of tailzied 
to fell to the crown* By the feat* 
cris of ftigh-tfriafort, committed 

’ahtt a --* L 

#***«t -■■ »•' "v -7 » m* "" '”ij +.-'0 '■ .* jt . 

Kahtf, Sutherland, Caithttefs, Etgirie and Rift, orthefoire 
6r itewartry 0 (Orkney, may be inquired of in any Ihrre 
in Scotland, as ill all be affigifed by the King, jurors may 
come out of adjoining criuntieij. The prfcftice of taking 
dowa evidence in writing, in crimes not affeaing life or 
member, abrogated. By the Stat. 19 Get* t, c. 39 * *9 

Gel z. r. 51. and 21 Geo. 2. c. 34, ProVifion is made for 
difarming the Highlands, and restrainingthe ufe of the 
Highland drcfs j arid the fciaftefs arid teadierf of private 
fchooh, Chaplains, tutors, arid governor 6f youth and 
children, are to take the oaths to his Majefty. The Star. 
22 Geo. 2. f. 20. For order For making anau then tick roll 
of valuation of the Shirt of Argyl. By the Stat, 22 Geo. 

2. c. 48. The court before whom *ny indiftment for 
Mgh-treafon, or mifortfiOri of high treafott Ifi Scotland 
foall be found, may iffue writs of tafias, proclamation, and 
exigent again ft the party, if not in cuftridy 5 Whereon the 
defendant not appearing, ihall be deemed outlawed and 
attainted of high treafon, or miiprifion of high-treafon; 
perfons out of the kingdom, and returning within a year, 
may traverfe the indidment. See Stat. 25 Gto. 2. c. 20. 
to obviate doubts that have arifen with regard to the ad- 
miffion of the vaffals of the principality of Scotland, and 
payment of their rents and duties, and Stat. 25 Geo. 2, c* 
41 , for annexing certain forfeitedeftates in Scotland to the 
crown unalienable, and for making fatisfa&ion to the law¬ 
ful creditors thereupon* and applying the tents thereof 
for the better civilizing the Highlands, arid Stat. 26 Geo. 

3. c. 29. for explaining and amending, 19 Geo. 2. c. 39. 
and '20 Geo. 2. c. $1. and flat. 26 Geo. 2. C, 36. For 
erefting publick buildings in the city of Edinburgh 5 and 
for widening and inlarging the ftreets of the faid city. 

See the Tables to the Statutes. Vide alfo, Black. Com. 

1 V. 95, 168. \V. 116, 420. 

jbeotd. Aflcflments by commiffioners of fewers are fo 
called. 

dkcripture. All profane fcoffing of the Holy Scripture, 
or expollng any part thereof lb contempt and ridicule is 
punifhed by fine and imprifoftment. t Hawk. P. C. 7. 
VideBW.Csw.4r.59. 

jbctihtmttUi Are mentioned in the ftatate again ft ufury 
and cxcefli ve intereft of money. 12 Am. a 6. If a ftti* 
vener is intrufted with a bond, he may receive the intereft; 
and if he fails, the obligee ihall bear die loft 3 and fo it 


ftcutcfla tiectftofpnatfa. An alms baiket or fcuttlc. 
Ranch. Antiq. 

detitum % rmorcmi, A ftiield or coat of arms—AW- 
rint unity trli per prgefintes me Johannem K. dedijfe, &c. 
Richardo r.Jilio Humfridi P. Scutum Armorum meorum : 
HahencP & tenend * ac portand 9 t*t utend 9 ubitunejue tyoluerit 
JibilS hare dibus fust imperpetuum, if a quod net Ego net uli- 
quit %ihs nomine meo aliquod jut yet tldmeum feu calumpniam 
in pradiPto feuto habere potuerimus , fed per praft rites Junius 
txclufi in ferpetuum , tn cuius rti uftimoritum, tSc. Bat. 
apud Knightley, anno 14 H. 6. 

jfecptBttKt, (Sax.) Is a mul& for any fault; from 
the Saxon Scild, z.e. BtliBum, & Wlte, poena. Leg. 
Hen. 1. 

A fine impofed on foch as hcgle£lfed to attend 
the feyregemot court, which all tenants were bound to do. 
Mon. Ang. Tom. ■ 1. >• 5 *. 

gemot, (Sax.) Was a court held by the Saxons 
twice every year by the biftiop of the diocefe, and the 
earldorman, in (hires that had earldormen ; and by the bi- 
ftiop and foeriif, where the counties were committed to 
the fheriif, (Ac. wherein both the ecclefiaftical and tem¬ 
poral laws were given in charge to the county* Seld. 
Tit, Hen, 6iS: This court #as held three times in the 
year, in the reign of King Camttus the Dane.—Et hahedtur 
iri anno iir Beigimotus (A Scyreinotas. Leg. Canut. c. 38. 
And Edward the Confeffor appointed it to be held twelve 
times in a year. Leg. Edw. Conf. c. 35. 

0 ea, [Mate) By l atute the fea is to be open to all mer¬ 
chants. 18 Edw. 3. r. 3. The main fea, beneath thd 
Jow-water-mark, and round England, is part of England ; 
for there the admiral hath jurifdi&ion. 1 Injl. 260. { 

ftep. 2®7. The has which inviron England are within 
the juritdifiion of the King of England, 1 Roll. Ahr. 528. 
Sovereignty of the fea . Vide Hayy. 

See Banks. See the ftatutes, 6 Geo.^ 2. 
c. 37. (A 10 Geo. 2. c. 32. whereby it is made felony 
without benefit of clergy, maliciouily to cut down any 
river or fea-bank, whereby lands may be overflowed. 

m*U (Sigillum) Is a ftamp engraved with a particu¬ 
lar impreffion, which is fixed upon the wax that cJofes 


is if he receive the p And pal, and deliver up the bond, for letters, or affixed as a teftimony. Joknf. The fi rfkfeaUJ 
fceing intrufted with^the fecurity itfelf, it ihall be pre- charter we findextant in England, is that of King Edward 
fumed he is trufted with power to receive the principal and the Confeffor upon his foundation of Wejiminfltr Abbey. 
intereft; and the giving up the bond on payment of the Dugdalt't WarwUkJbirt, fol. 138. b. Yet we read in the 
money is a difcharge thereof; But if u ferivsner be intruft- manufeript hiftory of Offa, King of the Mercians—Rex 
ed with a mortgage-deed, he hath only authority to re- Of a Uttras Regii Sigilli iui munimine confignatas eideili 
ceive the intereft, riot the principal; the giving up the nuncio commifit deferendas. And that feals were in ufe 
deed in this cafe not being fufficient to reftore the eftate, in the Saxons time, fee Taylor*s Hiftory of Gavelkind, fit. 

- • ' - J T .tuneof H. 2. apd>©fo(re, t oftdl 

f the croft i Has dsmatmes (A or- 
1 truce ftgnarunt Henrkm Bex (A 
Monaft. | tom, fol. 7, And Ordtricns 
ft archbiftiop Btnftau iyUh his foffra- 
rerim domaitmm fu&q tracts in Chart a 
ltb, 4. That mbft of foe charters of the 
rireri (bus figried* Appears by Ingul~ 
the croffes Were all 
‘ * * after the conquieft. 


buTthere muft be a reconveyance, (Ac. Pecterid m Chan- 73 . It was ufual i 
eery, Hill. 7 Am, 1 Salk. 157. It is held, where a fen- all grants with the 
vener puts out his client's money ora bad which dinationcs conftri 

on inquiry might have been cafily found fo j yet he can- Mathildis Begin j 
iiot be charged in riqidty to anfwwfStbe^iripa^f 1 for it is Pitalis turn nsJ 
befo feid no one wouldtewmture to pig ottt mo$ey of ano- gans,, pradf&a 
r upon a feeunty, Sf he were i«|ed Warrant and ftgmiorroborm 
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4, 8. What feei are not payable on grants of I$afea, %j 
Jf. 8. t.xuf. 12. Counterfeiting Great feal, fSc. ex¬ 
cepted out of general pardon, 20 Gee. 2. c. 52. f 9. 

As to counterfeiting the King’s Great or Privy feal, }t 
is high treafon. See Black. C 'em. 4 K* 89. 1 

Mar, ft . 2. c. 6. With refpeft to the ufe, fAi. of the 
Great fcal, fee Black, Com. z F . 346. .3 F ■ 47. As to 
the feal of a corporation. Black. Cent. iV. 475. And as 
to the Privy feal, ib. z f. 347* With refpe^t to fealing 
of deeds, id. 305. And as to the antiquity of feals, id. 
305, 

j&ca«IUlO0» Are laws relating to the fea; as the laws 
ef Oleron , f!fr. See Oleren Bonne. 

Staler, (Sigillater) Is an officer in Chancery appoint¬ 
ed by the Lord Chancellor, or Lord Keeper of the Great- 
feal of England, to feal the writs and inftruracius there 
made in his prefence. 

dealing IDce&e, Makes perfons parties to them 1 and 
if they are not thus fealed they are void. Dyer 13. If 
a feal is broken off, it will make the deed void, and 
when feveral are bound in a bond, the pulling off the 
feal of one makes it void as to the others. 2 Lev* 220. 
But in a deed of covenants, ’t» held that a jperfon’s 
breaking off the feal of one of the covenantors, after ma¬ 
king the covenant, /hall avoid the deed only agaiaft him- 
felf. Cro. Eliz . 408, 546. In cafe the feal of a bond 
be broken or eat off by rats, or it is any ways cancelled, 
no aftion can be brought on fueh bond, &c. 2 Baft. 
246. But relief may be had in equity. 

Dutcby feal, Exchequer feal. Great feal, Privy feal, feals 
of office, of bijbeps, &c. Vide the heads. As to fealing 
of deeds, fee Black. Com, zF. 365. 

jfe<£• . The eredion of beacons,* light-honfes, 

and fea-marks, is a branch of the royal prerogative. By $ 
Eliz. c. 13. The corporation of the Trinity-Houfe are im- 
powered to fet up any beacons oc fea-marks wherever they 
jhall think them neceflary se nod if the owner of the land 
or any other perfon Hull dehoy them, or ffiall take down 
any fteeple, tree, or other known Jea-mark, he fhail for¬ 
feit 100/. or, in cafe of inability to pay It, Ihall hefyfi 
fatte outlawed. ^ ; Y 

ftcamen, Retained to ferve the King, are punifhable 
for departing without licence. St at. 2 ft. 2. And fight* 
ing, quarrelling, and diflurbances of feamen may be pu* 
nilhed by the commiflioners of the navy by fine and im- 
prifonment. 19 Car . 2. c. 7. Regiftred ftamen are ex¬ 
empted from ferving upon juries, or in any parilh office, 
t$c. And fhail have 40 /, per annum bounty-money, be* 
fides their pay ; and on difability of fervice be admitted 
into Greenwich hofpital: And feamen to the number of 
36,000 were to be regiftred for the King's fervice, by S/at . 
7 & SW.y e. 21. repealed 9 dan* 24. See Stat. I 
Gee. 2. c. 19. Seamen on board Englfth merchant /hips, 
maimed in fight again ft an enemy, fhail be admitted into 
the hofpital at Greenwich, as other feamen wounded in, the 
fervice of his Majefty, 8 Gee. 2. r, 29. Provifion for re¬ 
lief of widows.of Jea officers, fee 6 Gee. 2. c. 25. Vide 
Navy and Mariner, and Black. Com. 1 F. 418. 

Aeameno ifllagef. They ere one proper objeA of the 
Admiralty jurifdittion, even tho* the con trad be made for 
them upnn the land. 1 Fentr. 146. Black. Cent* $F. 
107. Vet the courts of Common law have jurifdidion j 
and an action may be maintained for work and labour. 

ftean?£i% Seems to be thatltot of ftfi which is ta¬ 
ken with a large and long .net, cufed a Joan. Scat, < 

i. c. 23. ^ . , 

jfee&vcbeY, An officer of the C^wr-f, Vvhofe buiiaifsit 
is to finreh and examine Blips outward blind, jifayfafa 
any prohibited or unaccuHomed good! on bq*id» %* 
This office? i# mentioned in fa 3 mf\z Car. 2. Bkm, 
them fa ftifafa* concerned in etltfafdonw^ of father* 
and lit 48 ?!##* cafe. ' , - ■ ,, , . v i 

W maritMs eftMui mrifaem Demit# 
jurifdi&ienm )*ftr*t 9 W mitmm marts (quad 

wreck pdm. 

^ fa* &*** idCW* 

a. *.*.• swum- * ....., it 

) h an officer who 1* fife*#* 
or next to as fai&faufas, to the P**. 

ikSmkrHiQt thekodrtfyff. ft, add CL M* 


of the Rememiranter in the Exchequer 1 Secondary ' r ofthU * 
Compter, tic. a Lill. Abr. ,506. Secondary qf'iiws King's ‘ 
Bench, may have three clerks A tXjleo. 2. 23. , * 

fitcot Mrp of tlft&tou m I» taken 

notice of by 1 Edw, 4. c. i f \ * 

Arcottnarff Co»bcpim<Wf, Tlitfe/*vhich prefupyofe 
fome other conveyance, and,precept, and only f rive to 
confirm, alter, reftrain, reftoie, ^transfer the iptereft 
granted, by fuch original conveyance. Black, Cm. 2 F* 

3 24. _ \ . • 

ffikconbatp 4 }te, A ufe, tho' executed, may change 
from one to another by circumiUnees peft fa&e \ as, if 
A. makes a feQpaent to the ufe of hU intended wife and 
her eldeft fon. for, their lives, upon the marriage the<w£fc 
takes the whole ufe in feveraJty % and, upon the binl^of a 
fon, the ufe ,is executed jointly in them both., Thta^is 
fometimes called a fecendaty, iometimes a Jkffting ufe. 
Vi 4 e Black. Com. zF. 334, 333. 

ffittconb IDfifbeeance, (fecund* detihetatiw) Is a judi¬ 
cial writ that lies after a noafuit of the plaintiff jyi ref levin, 
and a return* hafadp of the,cattle repleyied, adjudged to 
him that did rained shem* commanding the fiieriff to re¬ 
plevy the fame catUt* again, upon fecurity .given by the 
plaintiff in the replevin for there-deji very of them, if the 
dill refs be j unified. It is a fecood writ of raplevia,^r. 
F.KB. 6$. 

ffigt, (fecmJat uuptia) Is when after the 
deceafe of pije a man marries* fecend wife; wjikh the 
law terras iigamm. 

To duellers. See Homicide, Murder . 

... .imtonw. writ ef. If after admeafuremeitt 

6jfCommon, upon a writ ef mdmeefturmemt ef pafture , the 
fame defendant furchaigpMhe common again, the plain- 
tiff may have this writ of Jtfcond Jkrcharge, d* fecuuda Jk* 
pereneratieue* which is given by the llatme Wqfim. 2 % c. 13 
Ed. 1. c. 8. An ,4 thereby the Iheriff is diretled to in¬ 
quire by a jury, whether the defendant has in fall again 
Surcharged the common, contrary to the tenure of tho lad 
admeasurement: And if he has, he fhail then forfeit to 
the King the iTupernumcrary catHc put in, and /hall alio 
pay daznages^to the plaintiff* Black. Com. 3 F v 239. 

j&eccetarp, {Secretariat a Secret it) A title given tohim 
thztjs qB Bpyfohl ip Scriptj* Secrftis ; as the two Seaseta- 
riet of State* c Sc, ^The Secretaries ef State have an extra¬ 
ordinary trod which renders them very conftderable in the 
eyes of the King, and of the fubjeft alfo; whole requdU 
and petition! are for the mod part lodged in aheir hands, 
to h* reprefqsited to his Mafefty # and to make difpatchea 
thereupon, purfuant to his^Majefiy’s dife^ioot: They fa 
Privy Counfellors, and a Council is fejdom or never held 
without the prefence of onb °f fa* l fay wait by turns, 
and one of tlvcfe Secretaries always attends the. court, ^md 
by the King’s ^arrant, prepares all hills or letters for the 
King to fign, not being matter of law. And depending 
on them is the office called the JPdper OJice, which con¬ 
tains all the publick writings of flqfe, negotiations, ^fntl 
difpatches, all matters M Hate and comfcil, and ‘fay 
have the keeping of faltfafifab called faftgmfahh 
caufe the King’s private le^urrs are jSgnod with iu 
was but one Secretary If Mem in this kingdom, ’till,about 
the end of the reign m King Mm* 8. but than that ggeac 
and weighty office was thocglt, proper to be diichargad 
two perfons, both oNqupl authority, and Ailed Prinfai 
Secretaries of Stead. The 6qirrefppndence with all pacts of 
Great Bfain is managoA % 4 th«r v qf jthe fiocreoidei, 
without di/?inAi004 *buff iit rufpeift to foreigp. affi^i, ^11 
uaaions bufiiwdl with fafa 

Britain are divided into #0 |kuriuee^ fa fatfannmh 
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jjf f/4/r to commit 
writing Seditious libels, Csfr- 


*1 focfc, is not I r# n/krv*tor f or 
r is he, or the King's meffenqers 
i his warrant within the meaning 
, c. 44. Bntick clerk v. Carrington 
\ Geo, 3. IPilfo*, pap. z*fi* #90, 

391. 

Aecta, or Anit. (a/tfuendo). By this weed wa*,an- 
tietidy underftood the witneffe* or followers of me plain¬ 
tiff*. 9 Seld. in Fortefc. c. ti . Black. Cm* %V* 295* 

AeSt ah Curiam* Is a writ that lies againft hint who 
refnfes to perform hit fait either to the county Or caurt- 
baren. F. N. B. f. 158. 

JfeffaavJMUtfam facietimtm, Is a feryice which a 
man is bound to perform by his fee., Braden, lib . z . tap* 
16% num. 6. 

Hifte corfae, Suit and fervice done by tenants at the 
court of their lord. Pareck. Amiq. p. 320* 

jfeteta fatfettfta pit iUam quae babe* aettfcfem par* 
tem. Is a writ to compel the heir, who hath the elder’s 
part of the coheirs, to perform fervice for all the copar¬ 
ceners. Reg. Orig. fol. 177. 

Aecta flpolenhfni, A writ lying where a man by 
ufage time out of mind, (Be* hath ground his com at 
the mill of a certain perfon, and afterwards goeth to an¬ 
other miU with his corn, thereby withdrawing his fuit to 
the former: And this writ lies efpecially for the Lord 
againft his tenants, who hold of him to do fuit at his mill* 
Reg, Orig. 15$. F. N. B. us, The count in the writ 
fiila moUndini may be on the tenure of the land; or upon 
prefeription, to. That the tenant, and all thole who 
held thofe lands, have ufed to do their fuit at the plaintiff’s 
mill, (Be* New Nat* Br. 272. Seda ad melendinum, and 
qfpfes of nufanet are now much turned into actions of the 
cafe. See Black* Com. % V. 235. 

AfCtattcBaUft, A fuit by which all perions were bound 
twice in a year to attend the fheriffs toum; and was cal- 
Jed reialit , bccoufe the lheriff *s toum was the King’s leet, 
wherein the people were to be obliged by oath to boar true 
allegiance to the King, (Be* 

mteta uttfeh tasttum facienim mo piurftms btobita* 
tibuo. Is a writ that lies for an heir who is diftraijttjd by 
the lord to do more fuits than one, in refpeft of the land 
of divers heirs defeended to him* Reg* Orig . 

ftcctfr non faettnofe, Is a writ tot lies for a woman, 
who, for her dpwer, ought not to perform fuit of court. 
Reg. Orig* foL 174. It lay alio for one in wardship to be 
freed of all fuits of court during bis wardship. Rg. Orig. 
fit- 173. but fee 12 Car. %. c. 24* 

^CCUtlOatP. See Secondary. 

• Aecunba jmupttonfratione 0 afturae > Is a writ which 
lieth where admeasurement of pafture hath been made, and 
be that firtt furcharged the common doth it a fecond time, 
notwithfunding the admeafurement* Old Nat. Br. 73. 
Sec Second Surcharge, nor it of. 

ftectittotem intenientf quo* fe nos storm Ob 
partee ejttctae toe Mmmiz ifiegfe, An antieat writ ly- 
inu for the King againft any of his fubje&s, to ftay them 
from going out of this kingdom tp foreign parts ; the 
ground whereof is, that every man is bound to <erve and 
defend the commonwealth, as the King 4 hiak |t. 
F. N. B. 85. , See Nt exeat Regn*%* " , 

0mlM $ b a writ thafc lies to bile who is 
threatened death or bodily harm by anotoiv agamft him 
fo threatens § and is iffued to of; to Cfosnfary di- 
*«a«d to to tariff, Reg* OriV. 8$. 4 ' 

jbecttvtoo to As tqjt 4 r tm cohftrutow* 

• ftaftn* tfc. *®d rktl* sS»•. * r. ta,. 
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defence ®*Y kill another for the iafety of his life; and 
where a man is attacked, a defence may be made With¬ 
out expe&imr the firft blow, which may render a perftm 
incapable or making any defence: But a defenceought 
to be always unblameable, not. to take revenge. Bat. Max* 
25. If a man attack another perfon on a fudden* failing 
out, and before a mortal wound is given, the other Hies 
to the. wall, or fome other unpayable place, to (ave his 
lito ihd being ftill purfued kills the perfon making the 
affauit ; from the unavoidable neceffity of it, this ii ft dt» 
ftndenio $ and fo in the like cafes. Brail, 3 id*w. 3. A 
fiight upon neceffity, to make killing another fe defen- 
dendo, mnft not be a feigned one to gain breath, or oppor¬ 
tunity to fall on afieih; but it muft be a flying from the 
danger, as far as the party can, either by realon of fome 
wall, ditch, company, or the fiercenefs of the aftailaat 
will permit. 1 Holds Hi ft* P. C. 483. If A. affaults the 
matter, who flies to avoid death, and the fervant kills A* 
in his matter's defence, it is homicide dtfindendo of the 
matter $ tho’ if he had not been driven to that extre¬ 
mity, it would have been manfl&ughter. Ibid. 484. 
Plonvd. 100. And if I have a weapon in my hand, and a 
perfon affaults me, if he runs fo hattily after me, that he 
runneth on my fword which I hold forth for the defence 
of myfelf, and fo is killed, it is^ dtfendendo: But if there 
be any malice in the cafe, or one kill him before he need 
to do It, the offence will be of a higher nature* Fitx . 
Coran. 284, 286, 307. Poult. 119. There is no exprefs 
judgment in cbantemet(lep f or ft dtfendendo % but the of¬ 
fender is let to mainpriSe to fue out his pardon $ and yet 
his goods and chattels are forfeited: Tho* where one kills 
another in his own defence, upon thefpedal tnatter found, 
it is faid he may be difxhiffed without any forfeiture, or 
pardon putchafed t 2 Inf. 148. i Inf. 220. 1 Injh 

391. H* P. C. 138. See the ftatute 4 H. 8. c* 5. and 
Black. Com. t V. 130. ±V. 183. 

Aebgmute, In the county of Somerfet , an aft for drain¬ 
ing the fame. 10 (B1 1 W. 3. t. 26. 

tobftfoita Conbentfdes, To the difturbanco of the 
peace, (Be. See Conventicles and Hercjy. 

dpebuttfon of fttonKiuCbUtyett* By 4 IB 5 Ph* & M. 
c. 8. If any perfon, above the age of fourteen, unlawfully 
(hall convey or take away any woman child unmarried* 
[.(which is held 8/r*. 1162* to extend la bollards as well as 
to legitimate children) within'the age of fixtetn years 
from the poffeffion and againft the will of the father, (Be* 
he {hill be imprifoned two years, or fined at the difaction 
of the juftites. See the ftatute, and Black . Com. 4 V. 
209, 210. 

jtpceti*eot) t (from the Sax: find, feed, and coddt, q 
purfe, or fuch like continent) Is a balket or other veffel of 
wood, carried on one arm of the hu/bandman or fower 
of ground, to bear the feed or grain which he ibws, 
and fpreads abroad with the other hand. In Wefimordand 
a bolfter or pillow is called a cadi and in other northern 

parts a pin-cuihion is termed a prn-eod* .——.F ro 

uno feed cod empto 4 d. Paroch. Antiq. 549. Kenner's 
Gloff*. 

tofber, A feedfman, or one who fows the land* 
Blount . y , '' ^ - • 

tofgnfo;, (Fr. Seymour, y. e. DominUs) Is in general 
fignification as mucjpd&L^ d t but particularly uftd to the 
Lord of the dee, ^or of a manor, as Seigneur ambng to 
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OHkmttt to nwtt* Seemeth to be one Ait I* a Lord, 
bB^raO *aJwT and thtrdforc can keep no conn. 

* Aefcnfam * 1* Wwowed front the Frcnch 

fiipunrit, \.t.Jmi*at*t.imptrium, /r/»fi> <tf«/jj nd^ igMfie 
with a* a manor or lordflwp,>f«»«a in, 

&I. SO. Stignierj in grq/i, which ftp*. Mb' the ««te of 

him who i» not lord by mean* of any “t> nor » but /“2*J 
diately in hi* own perfen 5 a* «»« »» «/'*. whe "7 
one holds of the King as of his crown, u/ngdty >» 1™J‘- 
Kitchin,. fol. *o6. See Stiptitr. . 

f»«, Fr.jtojwO In the Common law figni- 
fies poffefion. To feift ia to take pofleffion of a thing} 
and primitr fiifin is the firft poffeffion. Ct. Liil. ija. 
There is « lei/in in dfosif or in faSl, and a feifin in law j 
a feifin in deed is when an a&ual poflcffion is taken; and 
feifin in law is where lands defcend, and one hath not ac¬ 
tually entered on them, &V. I Infl* 3 *• Seifin in law is 
a right to lands and tenements, tho the owner is by 
wrong diffeifed of them ; And he who hath an hour s ac¬ 
tual poflfeflion quietly taken, hath feifin de droit & dedmme, 
whereof no man may di/Teife him, butmuft bedriven to his 
aftion. Pork. 457 , A feifin in Uw is follicient to 

avow upon { but to the bringing an amfe actual feifin is 

required, 4 9 - J* aTu .P c ”? r fw 7 lcc ’ 11 

feifin of all inferior Services which are incident thereto: 
And feifin of homage is a feifm of all other fcryices, be- 
eauie in the doing thereof the tenant takes upon himiwf to. 
do all fervices. 4 Rep. Bo. ipanv. Jbr.btf. The 
feifin of rent, or other annual fervices, is a fumcient leinn i 
Of ufusl fervicer. 4 Rip, 80. But feifin of one *»nu*l, 
fervicc is not lei/in of another annual lcrvice; as if there 
he lord or tenant by fealty, ten Ihilhngs rent, and three 
days work in the year j in this cafe feifin of the rent rs < 
no feifin of thework, nor is feifm of the rent feifin of Jto i 
felt of court, which biannual. 4 ?* ' 1 P aw * 

647. a Lrll. 507* The feifin of. the father is not fuffi- 
eient for the heir 1, Though if afine be levied to one 
for life, the remainder to another in tail, and the tenant 
for life takes feifm of the fervices, this will be a goOa I 
feifm for him in remainder; and the feifin ©f a leliee for j 
years is fuiEcicnt for him in reverfion, 2 H • 6. y. 4 K 
£J W . 3 ,a$. 1 £)*»*>. 605, 646- .Whete smaD is fcj&d 

of a reverfion, depending upon an eftate for life, the 
pleading of it is that be. was feifed of it •» */«.<*, leaving 
out the word dommo j but if it be a reverfion in fee, ex- 
pedant upon the determination of a leafe for years, them 
he may plead that he was feifed of it in domimeo fsto ut de 
feodo. Dyer *85,057* Rep. 20,27. 4Rcp. ua* Sei¬ 
fin is never to be Pledged, but where it is traverfeabki 
and when A defendant alledgcth a feifm. in fee in any one 
under whom be <4ak»s, the plaintiff cannot alledge a 
feifin i« another, without traverfieg, confeffiia or avoid¬ 
ing of the feifin aUedged by Aedrfeitdaat. Cn.El.jo. 

1 Brown. 170. If a feifin in fee is alledged, it Ihall be 
intended a lawful feifin till the contrary appear*, a lam. 
1337. But the party is to fliew of what dxate he is feifed, 
fcfr. 3 N<lf. Abr. 215. See fitat. j* «r» 8. '«*• *• 
See BUti. Com. z V. 131, 2S9. Livery of feifin, ti. - 
F. 311, Writ of feifin, id. z f 

jftiftXne babenba* quit ttejt, 

flfcftum, Is a writ that lies for 
Ipld,of fends or tenements, after _ 
prerogative hath had the year, day and 
committed, {sff, Reg. Ong. i6c. r 

dlNffxif Of ^nlotn, Is the feifing 
^ikmm is due) on the dea J 


?a fj^fes irf,,fejf-remedy, not 
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cafe they#** 
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3 , F* 

^ciiuce 

4>i“ Olher 
afore forfeited ;, 
to 4 m-ake, f »n limfe&l# 

'when the owner is 
ftliaal, .which h thj : _|ak 
conviction, Cffr* 


tf fat. to S, 
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‘ Ko goodsof a felon 

- to the ufe of theKing, be- 
. are tmjrj/itrei, one verbal only, ; 
W Charge the town or place, 

* of theoffence; and the other, 
' them away afterwards on 


Orf, Denotes Ae bfgnefi Aiog« 4 l«A * kid¬ 
ded ;• t« S<W is a great vvoo^. f ,,„n 

OelUl, (from Ac Sax. \§r’ r « ii?" It 
fdru fiop, feed, or Ball inn marjfrtT Jffif- 
is alfe made to fignify » fellows orViHow 

AVid Sir ffAswrtf CMl tttes^fids fee • felt-pK* w> 

^ (Sax. ftlf-hana) Is where • man amedew 

himfelf, called feted* Jit* 

BNife&tfencte As tb the defence ofonsfs felf, or the 
mutual atod reciprocal defence of fodh at Band in the rela¬ 
tions of husband and wife, parent and; child, mfcftfir and 
fervant ; if the party himfelf, or any of thefe hb rela¬ 
tions, be forcibly attacked in hfe perfen or property, ir is 
lawful for him to repel force by force s and the breech of 
the peace which happen* is chargeable upon him only 
who began the affray. % Hoi. Akr* $46. l Hawk. P, C. 

131. See Black. Com . 3 V. 3. Alfo vide limkidr, and 
Bkeko Com ; 1 F. 130. 4 F. 183. 

The few hath ranked this among the 
bigheff crimes, making it a peculiar fpecies of felony, a 
felony committed on one’s felf. A felo de ft is he Chat 
deliberately puts an end to his own exiftcnce, or commits 
any unlawful malicious aft, the eonfequence of which is 
his own death. The punxlhmeat is, art ignominious bu¬ 
rial in the highway, with a (take driven thro* hb body; 
and a fmfekure of all hb goods and chattels to the King. 
Th» forfeiture has relation to the time of the a& done in 
the felon’s Hfe-tisne, Which was the esufe of Ms death. 
See Black, Com . 4 V. 189, 190. 

&elf»$^eftrbatfO!t. Every creature his implanted In 
it by nature a ftrong defire of felf-prefervatioa : And by 
our ancient law, if a man Hole viftuab merely to fetisfe 
his prdent hunger, being for the prefervation of life, it 
was not felony 1 bet this law is become obfofete. Staundf. 
P. C See Se De/endtndo. 

jfeeliOtt Of Hant) (film terror J Is derived from the Ft j 
fiiUin, which fignifies a ridge of jground rifmg between 
two furrows, and contains no certain quantity, but foine- 
tihtes more and fometimes lefs; Therefore Crompton fays, 
that a film of land cannot be in demand, becaufe it is a 
thing incertain. Crompt.Jnrifd. 2 21. , 

jjfttitit, (Sa x.fiam, i. e. sew) A horfe feed or eight 
bufoels of corn. Blount. A feme of glafi is twenty-four 
toe, each ftone five pounds weight. 

&emcb0U, A pipe or half a ton of wine; MmU* 
Dm. 

AamlnarfeO, Ferfons are not to go or be font 10 Pe~ 
pifi feminarlu* to be snftmfted Or educated, under di¬ 
vers penalties and difebilities, by the Stat 1 jwe. 1. e. 4. 
And contributing to the maintenance of apopilh femi- 
nary, b made a prrnmmim St &. Ay £/r«. r. a. See 
Papifi* e c ’ 

jtolttfnflWtbfklO, A preacher or fewer of words. Pet. 
Blefen*. 

jfetnoge, ffimgim, fttm/mrnsp fometimes ufedfoc 
fynod) Is money paid for finodah. 

Jfetatfl* (hat.) As how taken fe e parliament man. 
In the laws of King Edward the Confejor We aretold, that 
the Britons dilled thofc Senators whom the Saxons softer- , 
wards termed aldertnoup luid borough-mafiers; tho’ not for 
their to, but thrir wifdom, for feme of tom were young 
itfen, mft very tot!~ifeil 3 ed in die laws. JCemthh 5 ®bg 
of the Mercians, grlhb^A riiartef which fen thus, Wfc. 

jf A kSnf tf Ain fill*,. a.atioitcd'W'ttt, 

r hth*tl from At QriA.Awi. 

^' k» one iAo wAw Aiftadfinr^'A- 4 t«w 
. v j^ , £&»$ %■%&?&M 'So*f/UUi or finwmf «F* 

. xggtgM-y. gmmUt-W'M'-iM A :Mw BAward : of'A. 
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ana&ionin 

l *S* ipi, 
weneucfa, 
aft^fccdeath of 
fidam t 

dower in what place 
kind. Plac. Trin. 


Q. ; s e q. 

court tlfrt contenu freehold. X& Ori lT{ J^^, ( fe vupert) * , ^ . > 

« when a widow <W« W«S 
«/.t^ an 3 r •Wig to do, or td infonhcdUUe 

' ^lis deceafed,4* is fald & 


If A midzm 9 . havh 
F husband fiiall marry nrelj 
Xb* ihaH forfeit tad It# htfj 
in Tenen. In Gavel 
J 7 & 3 > 

A word anciently ufed for widowhood 
/*/»<■. Trift. IJ Ed, 3. 

^ Arc play-days, or times o£ plcafuteand; 

dkertai. —-—Din reertatienis tvBcaii $ Aagjfitu feney-days, 
Jff., Jbgtjk Reel. Ebor, man* 1562. 

To what dudes liable on importatioav 
I. $tet. 2* c. 43. 

J|fpsc 4 a, (fepararia) Several, or fevered mid divided 
from other ground. Parocb, Antiq. 336. 

£eparatfon, (feparatfo) It the living afunder of man 
and wife. See Divorce, Mu Her, 

Septennial $leftto*0, Elackftone, in hii Comments 
rks, 1 K 189. fays, (after obferving that the uttnod ex¬ 
tent of time that the ftme parliament was allowed to fit, 
by the Stat. 6 W* Iff M* *♦ a, was /ft*# years) “ But by 
u the Stat. 1 Geo. 1. > a. V $8. (in order^ proftfidly, 

“ to prevent the great and continued expences of frequent 
44 ele&ions, and the violent heats and animofities con- 
44 feqeent thereupon* and for the*peace:and fecurjcy of 
44 the government then juft recovering from the la$e re- 
** bellion) this term war prolonged to Jew* ye|rs; and 
44 what alone is an inftaqce of the vafi utherity of pur* 

44 linment, the very fame honied that was oho kn fed three 
44 years, enabled its own coimintmncefckyGmcmV * 
j^eftttsagefEma, The ahird Smnduy btfortSfya^rageRma 
Sunday in Lent, and » called Septuagefm*, becanft St is 
about the ftmftftb day before Refer; i$,Mrnm0m wad 
^uinquagg/tmWpro thus denGmipatod from their being, the 
one Jhcty, and the other fifty days before the fame feaft, 
which are all of them days appropriated by dip church to 
a£ls of penance and mortification, preparatory to thedevo- 
tion of lenu From Septuagefinm Sunday until the QEmtee 
after gofer, the folemnizing of marriage is forfeiddehby 
the Carton law 5 ’ and the laws of King Camttxj ordained a: 
vacancy from judicature, from Septuugefima to Fuirnffm 
F*ftb<e, See $tat« 1. S w ^ 

fibepmagint. The fe&enty interpreters ofthe B&b ; 
who were in truth feventy-ewe, viz fix outofevery one 
of the t*wfat tr&et.' Litt.J}i£h v ; f 

Mitpwm,, An enefofore do called* bfccanfe it ta encom- 
paired c*m ftp* if with a hedge ornsditob, at kail 
with a hedge % and it frgnifieranv piace^almNa^ 

Aeptifftt* (fipttltbrtak) Is the/ place whom dny hu(y 

lies buried % bu t a mehumMfiv Ik op fer^he memorial of 
ihedeceafcd, tho* thc &iyfe^ not^ere. CoOvelL 
jbepultfica, An pf^inginade totbepraftfor the bu¬ 
rial of a dead body. Bobefit* * . 

jfcctmatur fttbfup JderftulO, Is a wwt*hat 4 i*s>wbere 
a fummons ad <warremtiza*d* itf awasdedv’ and the; JheiaJf 
returns that the party hath nothing whereby he may be 
fummoned $ then goes forth an o/ior and a iimiu, add if 
he come not m on thejduriet, this writ fbutMoa* Odd 
Nat % 8r« 16-5. \ .? 

JpcaBela Canfse, The fuocefs andrdapemiibg ifiWfof a 
aavft for trial. ■ * ’ " 4 r,H$- ,* . ; 

iftieqoela^Cittfw, Is bfed for fait ■|F.<o0 tb > ^ ' «■»■■■ it 
Et qnod fint liberi a feqdelm curia. A, p, 

2r £. ' 1 ;i ' ‘' ../ 


fequqfitTi 

or iSESfiSfi? Signifies the, feparating 

fionofboth^ f* C^troverfy, from tfie pofleS 

fipn pChoth the pmtes th*t contend for it; and it is two- 
yo/urttary and nttqjfqry j voluntary, is that which ia 
done by W«t of each party; nce^, uBSEjSi 
of hit aathomy doth, whether thepaTty will'or not. J F^- 


'&**> so. Ojtr tin ajfi. Aed thern it a/««/«- 
far™** out ■• u , Sie procieffe# of pon tempt 

for non-appearance in Clamtr, npon a bill exhibited j fo 
where obedience is not yielded to a decree, the court will 
* fan .f die tendi of the jxwy, &t. And 

tifffirfnTh'" r ^ “lotion ftrdebt; efpe- 

o»«y m th« caf, of t of the profits Of the 

tanefice, to be paid over to him that had the judgment, 
tell the debt m tetified. & a. k j&r?47i. 

%t the mb tw MttfrmL of\ bep5«, « u4» 4 « 
Vacancy, for the gatherin, up the fruita of the benefice to 
m!;« £' •ioeetnheini and the profits of the 

j * *? ate to be teedved by the 

WWWWWena by apppinttpept of the bifir-p;' to make 
prpyifipO for the *we doring the vacancy. ^Tc. itti.lt 
j-lr' ^ It. SqqtttftratiMf as further tee sfk of the «- 


**tm4*m* 

win the ppurt^pfChapcery 4 a mmm$m 
^ tp 7 perfons dwpn p*m*4, antfiippower- 
mg them to fow the defendant^? real 1 §n4 perjbUMefiate 
iftw,tfc*|r hands, (or it map be tome ppmeuhr naiTor 
ptWAlofJus tends) and to receive and fequetfpr tfewnts 
thereof uniil the defendant iha|l have a»- 
lhe pltontif > bitl, cw performed ihmc other xna^r 
which has been Qrde^ed and enjoined him by the pourt, 
Winor doing whereof he ia in contempt, turf. Code. 
89*",; ': 

A fitatfratm °et of Chancery is grounded on the re- 
nua of theferjeant w arm,, 'vhwpw it ih certified: teat 


l WOietetMi The owing fMcteb^ 
*Sr being boaM<«» jrind etm.ia ' 
which mas a duty and (Srvice .hdd o; 

was te 

profit ategm ft ‘ 

to the good* sadv 
ahfofatedHpofal WteMHCf^ 

Imd fpM hit 

no. rste teasels' ^hei-wMlPlL.^ 


calar 


'^ttttay 'tehhntt. 


tee deftmlant had ficerated hantelf; and 
proctfufiiMs. xnd fftes euteority and power to the A- 
Vtf/ratm fwho era perfotu t& tee plaindrs own naming) 
tti entor upon and feizc his, the defeodant’i real and per-. 

iosai euaer* ' 

it appears teat they*, ‘went grqw firuggles between tee 
SpmnMK Jew oourts aad opwrti of ; £:<mty, betel* tela 
praeefs came to be eftahJifted i the former k jdtng that e 
court of ,caefci»ce .co«W miy git!* iwgedy in -ptrjnm, 
and not in rm ; thutfequefirators were trefo^fim, agaiafi 
whomdn is^idn lays apd in the cafe b fCelfton v. fiww 
dimrt the Oiancellor a cafe, where they ruled, that 
if a tdau killed a fiqmefirmar in the execution jar .fceh 
piuMft, it was no omrdcr. Cra. f/ue, - 

" ‘ 259. But a i^g, 


VnWabtt. 1 
OtatueUar having tfik«T fitch JifwfiiwWte 
binding as any other proce# according to 1 
Common law. t Cb«*tf(bfr 44. ; 

Bit ahdb were ikcih^lqNyftni 
and fomfiieh agmafi^onmm inf 
requiies that the decree* of. 
meh from deceitiflwuld opt be . 
they coid^noi tei% ;Wj % ^ 
of thefii aeibkddni^ thu gpo^pd 
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that 
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_-iSRtt by the loft 
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they mght take froftm 
his cootemffis. adijr, 
have power to decree ah 
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of, .theopurt/f 
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in parliament* and by fee ooflrt of Exchequer, Graves 
v. Fountains* i fifty, and flow, without fcrojplo. The 
doubt formerly was, that lands W* »<*t liable tp ela¬ 
tion before the ftattttc Wefi. a. t«p* 18. i Ce» Ga. 9a. 
2 Cft. Ca* 44. 

In Rtftrtt it » Cud, th m/tjuffirtiim were 

firft introduced in Lord Batn’t time, tea then but ijpe- 
rirtgiy aftd in proeeft* end efter * decree to f«nstt*r the 
the thing in demand only- ( />•». 413* See Black, 

I. In what cafes a fsqneftratm is to he awarded* 

%. The fewer toed duty of th$ fsfuejiraters; and nbfan a 
Jifuefttmim. is determined' 

1. In what cafes aftfuefiratson tt to he awat'ded\ 

A ftfueflration mfi is the firft procefi againft a jMtt or 
member of the Houfe of Commons. a Peer Will* 38 j 
r Ch. Ca. 61, 138. S. P. 

A ftaeefiratsen ia alfe tha irft procefi againft the me¬ 
nial fetvant of a peer, within the flfpfda and meaning of 
the ftatute it W. 3. for that otherwjfe fnch fervent would 
have greater privilege than hia lord; 1 Petr 5 1|< 

If there bo a fqmfiratm *i/ ( ag*mft a peer for Watftof 
an anfwer, and the peer pots ip an anfwer, that ia infuffi- 
cient ; yet the order for a fifnefimtion ihall not be abio- 
late, but a new fiyuefiration mfi* a Peer Will. 383, 

Notwithftandfcg Aefupertntendent power of the court* 
in this kingdom over thole in Mated, and what ia mid la 
fame of our book*, it feema to be now the better opinion, 
that the court of Chancery here cannot award a M**fir* m 
lion againft land* in Ireland' 1 Vent. 76* a Ch. Cp. 
180. a Peer Will. 261. 

ft was faid, that fiich procefi had been awarded to Ac 
governor of North Carolina 1 but herein it uhw doubrtd 
whether fuch fejusfiration ihoald not be dire&ed by ibe 
King** council, where alone an appeal lie* from the de¬ 
cree* in the plantations, a Peer Weil' afii. 

Copyhold# may be ftqmjiered, tho* not extendible 
at Common law or the ftatate of Wefim. 2. for court* ftf 
equity have pmfimm hxtraordw* et abfofumi\ but it 
feems a doubt whether fudi a fifutfirertm can be revived 
againft the heir of a copyholder, which wife* from the 
difficulty of obliging the lord to admit, and depriving the 
lord of his fine, &c, upon the death of his tenant. *Ch. 
Ca , 46. Vide 1 Bernard. 43*. 

A fquefirahm out of Chancery ia more effi&ajmUthth 
an execution by fieri facias at law s fer a fquefiratien (nay 
lie againft the goods, though the party lain cuftpdy upon 
the attachment,' whereas an law, if a capias ad fats fa¬ 
ciendum is executed, them can no /. fa. imp. Ofe* in 
lord Talbot's Tim 222. 

Where the fiqueftratars feme the real eftate of the party. 


any tenant or other perfon who claims title to the eftate 
fo fequefterod, either by mortgage, judgment, leafe or 
©therwife, who hath a title paramount to the jqnsfira- 
tsen, (hall not be obliged to bring a bill to conteft fuch 
title, but he ffiall be kt in to conteft fitch a title In a 
jfummary way. V 

He may move by hi* cotmolia of courfe to be Ex¬ 
amined pm internefisa ; and in tmeafe the plaintiff Sa to 
exhibit interrogatories in order u\examinc him fer a 
7 dffcov*ry of his title totheeftat* oodyemuft be,examined 
► Won fuch intenrogaWes accordingly; end the mftfter 
^mdftftate the matter to the cou*t§ lad the partttfjfowr 1 
lenfe* Into proof touching the tWe ^ * 

Cion t and when the mafterb«ll.' J 
* the court Mooted* to gifejndj 
'fiortt andifp%t 


nflfeand w&hW$* 
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The fiqueflrator* are officers of/fia court* o^oa dbefr 
are amefnable to the noun, ami jro [to a^ km time ^ 
time in the execution of their office aa the court ftoli <4^ 
reffi j they*** to acootfnt Artwhat*cornea no thefrhftnd*j 
and are to bring tkt money into court aa the court Aft11 
direft, to be put out at intmtft, or Otherudfi* u 
be fimnd neccffary j but Afe money k tm to 

the plaintiff, but is to remsun in eouit 'till the dc&uqegt 
hath appeared or anfwered and cleared hi* opntempt* fin# 
then whatibever hath been feieed ffiail be accpq #tjnh for 
and paid over to him * however, the court hath the stfhote 
under their power* and may do therein «a they plW9* 
and as ihail be moft agreeable to the ju&fce and equity af 
the cafe. 

The plaintiff’s counfel may mom and obtain oo$n|er 
for tenants to attorn and pay their rents to the fiqueft^r 
ton, or for tbefequeftrators to fill and difpofe of tbf tgguds 
of the party, and to keep the money in their hao<fi»> Of to 
bring it into court, aa (hall be moft advifeable and difate" 
tionary, and fitting for the court to d*> 7 t# 

Sequefttators on mefne procefi are accountable far all 
the profits, and can retain only fo &r as to fatuiy {ay,con-i 
tempt, v Pern. 248. ^ 

If (bqoeftrators, having power to fell timber, difpofi pf 
7006/. worth, and only bring ao 6 o 4 to account* they, 
as officers and agents of the court* are rcfponfiblfe and 
not the pbfintiff. 1 Perm r6t» , 

A fe^ueftratioh Is in nature of mkmn at Common law, 
and the party feqaeftering has neither/aria rem, vat fa r$% 
the kgal eftate of the premises remainiagin cvety rafpect 
as befok. t Peer MU, 307, W < 

Sequefttotor* being in pofteffion of a gftat houfiin St. 
JamtP* f^nare, which was the defendant's for 14a* the 
court ordered that the maftar allow a tenant ft* jthc hoafe, 
and Ah feqtteftratart to make a feafe, and the tenaru to 
enjoy, f ch. Rep. §7. 

It was moved, that the irregularity of a fequcfrntioa 
be tofarred to tha deputy, which was taken our 
againft the defendant for not appearing, by seafon of its 
bekg taken out (boner than by the courfetpf the court it 
could, wwTytt Ae (aqueftratore had itakeu the good* off 
the prtmfffirt, and threatened to fell them v the ehupf ba¬ 
ron laid, thdt aa to the carrying the genii off the pfemif- 
fes, it was tlear che iequefttatora ool|ld do that, peeaufe 
a fequeftrkrion upon mefat peoaefs anfwers jus a atfinn- 
gas at law 5 but however, at m felling them* the* court 
agreed in the ptofent cafe it cueJA not be lawfei, and feid 
it had lately been feitiadoadabMt 1 and obferved further, 
that courts of equity mold noeanfeorife fequeftratort to 
fell goods even upon a daerae/tUl I#rd Stanford*? cafe, 
which makes dacroes in this refpefe« equivalent toil judg¬ 
ment 1 and am now tha ^counfel faid, fequeftratorh can¬ 
not fell but by leave Of the court» however, tho Wirt 
faid thb was a matter proper far them to confide# upon 
another eccafion, and therefore only referred the singu¬ 
larity of the fequeftration as to the point of time to the 
deputy. 1 Bernard' Rep' ait. do&mv*. 1 
A fenueftration that iffuf* as a mefne prooeft.of tho * 
court wfll bo difeofidnoedund determined fay thtA&h of 
thd party t but mere a faptefteaim iffues fii puf&M*cc 
of a decree, and to compel tha esmoution of k, these tho** 
the fim be feFa pnrfitoaft dqty, it 
ty the ? dtoUi kMfMfi* Ppm* 58, *f * 
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being paft, Ike next court after the plaintiff may have 
Judgment to oppn the doors of the fhop or warehouse, and 
to apprnfe the good* them* by a, feijcant, who takes a 
bill of appraifemkftt, having two freemen to appraife 
them^o which the^aiy to be fworn at the next court 
holder!T^that Comfit $ and then the officer puts his 
hand to thrill ofspjJuifement, and the court givcth 
judgment i Tho' the defAidant in the a&ion may put, in 
bail before fatisfattion* foA fo diflolvc the fequeftration ; 
and after fatysfuAion, may put in bail ad difprohand dehi~ 
tom, &c. PraA Solic. 429. 

Jtfqueftration, of the ©dates of peerj and members 
farUdment, not appearing to actions, feV. Stat. 12 W. 3* 
nee Parliament. * . * - 

jfficftUrfttO bafcenbO, It a writ judicial for the difcharg- 
ing a Jtfneftraiion of the profits of a church benefice grant¬ 
ed by the bilhop at the King's command, thereby to 
compel the parfon to appear at the fuit of another ; and 
the parfon upon his appearance, may have this writ for 
the releafe of the fiqneftration. Reg. Judic. 36. See 
Black. Cm* 3 V. 41B. 

jfibetemcitt, (Fr.) An oath which is to be taken before 
n perfon who hath power to adminifter it, or ihall be void* 

2 Keb. 284. See Oath, 

Atrjeant or dftcrgcant, (Lat. Servient) Is a word <U- 
trerfely ufed in our law, and applied to fundry offices and 
callings. Ftrft a Serjeant at law, (Servient ad If gem) 
othemife called Serjtant Counter or pf the Coif', is the 
higheft degree in the Common law* as a Dodor u in the 
Civil law; but according to S/ elman, a doctor of law is 
fnperior to a firjemnt, for the very name of p, do&or is 
snagifterial, but that of a fetjeani is only imtMflerial. To 
th tte fitjeanu, as men bed learned and experienced in 
the law and pra&ice of the. courts, one court is feveredto 
plead in, by thcmfelves. which is that of t hs Qemmonfms, 
where the Condon law of England is moft&ijtty'cMjryed; j 
yet they ate nSBimited as to be reftxained ftom pleading 
in any other ctmk, where the judges (who cannot be fuch 
till they have taken die degree offerjeant) Silt m- 
there, and hear them with great refpeft 3 and of which 
one or more are ftiled the King's Serjeants, being common¬ 
ly chofen out of the reft in *efp©& of their great learning, 
to plead for the King in all his caufes, cjpcciaily upon 
indidments for trca 4 on»&<Y In other kingdoms the 
King** Serjeant is called dtfaocatus Regis and h^re jua, 
England, in the time of Kang Edward the §ixtfv 
Bialoe wrote himfetf foius ftrvkns ad legem* thpte 
fometisne none buthimfejf; and in Ireland ** &**&*? 
there is only a King f eSe*jenne. :,$erjmi*li& are made 
by the King's wrI|dit«iM|Ui»^I*ich,jis,^arf called, 
xnaitding them to take upon them tka|<4'eg^e tig a certain 
day i and by the writ or patent of creation# shit 

the honour of jeneant at law, is a Hate an# dignity of great 
refpcftt'In conferring fhefe demreea.. much; cw’emcgy is 
ufed; and the ferjeants 9 cho(en hold a fumptupus «*&» 
like that at a coronation, which formerly continued fe- 
veral days; alfo they snake prefcnt* of gpW nngs tp a 
confiderable value, fee. Ferufcue, c. 50. 3 Cro. 1. 
Dyer 7*. 2 Injf, as 3, 214. Their privilege of being 
impleaded in C. B. fee. Vide Privilege. See Black. 
Cm. i V. 24. 3 V. 28. 

AetjaiUft at Itmft Their office is to^tjpnd thejer- 
fon tf the King ; to arreft perfons of copgudoa offending, 
add give attendance on the Lord High $tftwa England, 
fitting in judgment on any traitor, L yhe^Mv not 
be above thirty Serjeants 'at ftrm in tjtd? IfthllB* mail 
no* opprefs the people* h^mto 
be lined, by the fiat, i|;& 2. tag. 6 f t 
bftheltmgV alMfanok 4 ft atten ‘ 
parliamat; theofficeftf.in th 
the keeping of the doon^ and the 


the fliop or warehouse, and 
by a ieijcant, who takes a 
two freemen to appraife 


Jar. 9. FUta, l. ft. r. 38. See Black. Com, 3 F. 

of a more inferior kind are Serjeants of the 
Maett whereof there is a great band in die city of London, 
and O^her corporate towns, that attend the mayor or other 
head Officer, chiefly for matters of juftice, fee. Kitcb. 
Wh Formerly all the Juficts in Eyre had certain officers 
attending diem culled Serjeants, who were in the nature 
of tip-ife*t. Weflm. 1. c. 30. And the word Serjeant 
is uftf in Britton for an Officer belonging to the county ; 
which is the fame with what BraBon calls Serjeant tfthe 
Hundred, being no more than bailiff of the hundred. 
Brad. M. 5. c. 4. And we read of jtrjeants,of manors, 
of the peate. Set. 

Johannes Freeman tenet unam virgatam terra, per fer- 
jeantiam menfurandi foffutU fef opera Domini Regis, ad cef- 
trum Domini Regie. Lib. niger Herefordia. Tho' fer- 
vices or tenures are now turned into forage, yet it may be 
neceffary to ihew how they are defertbed in our old law¬ 
books, which fee under the woi rd/ervitinm. Sec Skene de 
verber.fignif. and Rennet*t Glojfkry . 

ftjter/eaikhf of t$e 9 ottCtmtb, Are officers who execute 
fevers! functions within the King's konjhold, mentioned in 
the flat. 33 H. 8. c. it. 

Jbetlftntf, ( Serjcantia) Signifies in law a fervke, that 
cannot be due from a tenant to any lord but to the King 
only j ftnd this is either grand ferjeanty, o t petit 1 the firft 
is a tenure whereby one holds his lands of the King by 
fuch fcrvices as he Ought to do in perfon to the King at 
his coronation f and may alfo concern matters military, 
or iervice* of honour in peace, as to be the King's but¬ 
ler, eftrver, feV. Petit ferjeanty, is where a man holds 
lands it the King, to furniflx him yearly with Ibme (mall 
thing towards his wars; and in efteft payable ascent. 
Though all tenures are turned into joiage by the 12 
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j^emonium, Wi an interlude or hiilorical play, afted 
by J the inferior orders of the dergy, affifted by youths, In 
tne body Of the church, ftiitabk to the fotannity of ibme 
high proceffion day; and before the improvements of the 
ftage.' t|efe rudef fthtl of performances were even a part 
of thc Unrefermed reiigSUav. Colled. Matt. Batten, E*. 
Rqgl ' icci. Linthh, Mi." 

' Attpltn: A idantla br upper toat; from the Lat.>/rr- 
ptBidum. Blount. 

<mehti6ned ii ftatute 1 Rich. 2. e. 6.) That 
isy Whjrh each tenant, befides payment of a certain rent, 
niods bde or mbre workmen for ns' lord's Met* Inf. y 
Ed. i. Nett. Etiain eft rtdhio iUa ita fofita in fervagioyrr 
abhatti CiftOrdenfes, food jmsHUm Dei in hoe parte impedi - 
tur. Pla. Pari. 3} E. 1. See Service. KtOg John brought 
the crownof England ilk ftrmge to the fee of Rome. 2 Ini 

Are fuch as tnen bf trades and profeffions 
employ under'them, to affift them in ^ieir particular call¬ 
ings; or fuch perfons as others retain to perform the work 
and mtitnefi of their families, which compaeheftds bodt 
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husbandry, order payment, fcfr. Alfo two ju dices, and or fell, his mafter (hall be charged if the fimng come to* 
mayors or head officers of any city or town, may appoint his ufe ; tho* if the firvank makes & contract in, “is 
any poor woman of the age of twelve years, and under matter's name, thecontraft w\Jf not bebinding* unlefs it 
forty unmarried, to go to firvite by the year, £jV. for fuch were by the matter’s command rftentb^ffient; andwhere 
wages and in fuch manner as they think fit; and if any . a firvant borrows money in his master’s name^flthout 
fuch woman (hall refufe to go abroad as a fervant, then .order, that does not bind the rd after. DoQffcA Stud, 
the find j a dices, lAe. may commit fuch woman until (he is Dial. 2. c. 42. A firvant buya^nihgs in his own name, 
bound to fervice. S/at. Ibid. If any mafter (hall give the matter (hall not be charged,fcxcept the things bought 
more wages than a(Te(Ted by the juftice*; or an y fervant come to his ufe, and he have n«ice of it. ICitck. $71* 
takes more, or refufing to firve for the ftatute wages, Where a mafter always gives his firvant money, he lhall 
they are punifluble ; but a mafter may reward his firvant, not anfwer for what the firvant buys on truft j but if he 
as he pleafes, fo as it be not by way of contract on the fends fometimes on truft, he mult anfwer to his ufual 
retainer : And if a firvant depart before the end of the tradefmen for what is fo taken up, upon truft by him. 
term, being hired for a year, without caufe allowed by ft Weod'slnfl 56. A matter ufed to give his firvanfmonty 
juftice ; or after his term is expired, without giving a every Saturday, to defray the charges of the forcing 
quarter's warning, two juftices may commit him to priTon week, and the fa want kept the money ; per Holt Ch. J. 
till he give fecunty to ferve out the time; or one juftice the matter is here chargeable; for the matter at his peril 
of peace may fend him to the houfe of corre&ion, there ought to take care what firvant he employs; and 'tis 
to be punithed as a diforderly perfon. 7 Jac. 1. p. 4. more reafonabie that he (hould fuffer for the cheats of his 
A mafter cannot put away a firvant before the end of firvants, than ftrangers arid tradefmen who do not employ 
his term without fome reafonabie caufe, to be allowed by them. 3 Salk. 234. It has been adjudged, that where 
one juftice ; nor after the end of the term without a a firvant ufually buys goods for his mafter upon rick, 
quarter’s warning given before witntfles, if a mailer dif- and takes up things in his matter’s name, but for his own 
charges a firvant otherwife, he is liable to a penalty of ufe, the matter is liable ; but it is not fo where the ma~ 
forty (hillings, 5 Eliz.c . 4. And where firvants quit their fter ufually gives him ready money: That if the matter 
fervice, ttfimonials are to be given by conftables and two gives the firvant money to buy goods for him, and he 
houfholders, &c. declaring their lawful departure ; and converts the money to his own ufe, and buys the goods 
H,firvant not producing fuch a teftmonial to the conftable upon tick, yet the matter is anfwerable, as the goods 
where be defig ns to dwell, ia to be imprifoned till he gets come, to his ufe ; otherwife he is not: Alfo a note under 
ripe s and in default thereof be whipped as a vagabond 3 the hand of an apprentice (hall bind his matter, where he 
matters retaining them without fuch teftimonial, mall for-' is allowed to deliver out notes, tho’ the money is never 
feit five pounds. But the teftimonial concerns only fir- applied to the matter’s ufe ; but if he be not allowed or 
van'u in trades and husbandry. Stat. Ibid . accuftomed to deliver Out notes, his note (hall not bind 

“ No perfon may retain a firvant for lefs than a year, by the matter, if the money be not applied to the ufe of the 
i |ie ancient ftatutes ; if one retains a fervant generally, matter. 3 Salk* 234, 23c. 

without exprefling any time, the law conitiucs it for The a£ of a firvant (half not bind the After, nnlefsbe 
a year; and where a firvant is hired for a year, ac- a&s by authority of his matter j and thwore if a mafter 
cording to the ftatute, and the mafter dieth within that fends his firvant to receive monty, and the firvant in- 

? ime, the-executor mutt pay the wages, Halt. 129. 1 ftead of money take* a bill, and the matter as (bon as 

aft. 42. If a woman firvant marrieth, (he is obliged to told thereof difagrccs, he is not bound by this payment: 1 
firm out her year 3 but if a Angle woman who is with But acquiefcence, or any (mall matter, will be proof of 
child procures herfelf to be retained with a mafter, who his matter’s confent, and that will make the act of the 
knows nothing thereof, this is a g09d caufe to difeharge firvant the a& of his matter. Hill. 2 Ann. B. R. 2 Salk. 
her, from ber firvUe ; and fo if (he be gotten with Child 442. For what is within the coiripatt Of a firvant* s bufi- 
during her fervice. Dak. 92. Refit. Ann. 1633. A nefs, the matter (hall be generally chargeable; and alfo 
firvant retained for a year, falling fiejk, Ought not to have advantage of the fame agalnft others. Hofs Max . 
fie difeharged therefore, or for any aifabilify by the a&of An ajfumpfit of the firvant, by order and appointment of 
Gpd ; neither may his wages be abated for thefecaufes. the mafter, (hall bind his mafter; and a promifetomy 
Dalt. 129. ’ firvant is good to me : If mytauiff buy cattle to (lock 

V i/f .after and firvant may part by confent, and then the my ground, I (hall be chargeable in debt for the money; 
allowance of the difcharge by a juftice of peace is not ne- and if he fell corn for me, I may have a&ion in my own 
ceffary : A^d a matter’s detaining waves, notallowing fi*f T name again ft the buyer. Bro. 24. Qcdb. 360. If one 
iigient meat', c^r. or the matter's wife beating him, ait owe me money, and I fend my firvant for it, and he'pay 
good caufes for a fervant*t departure f but they mutt be it to him ; this is a good payment and difcharge, thO*ihe 
allowed by a jiift ce. Doth . If a mafter put awayhis firvant do not bring the fame tothe<: But if I fend him 
firvant, he mutt pay him his wages to the rime Vt/irifid, not,,it is,otherwife. DoS. fcf Stud. 138. 
thv ugh if the firvani’go away from hit finvice before the A matter fends His firvant With deceitful wares to man* 
end of the time agreed, he (hall forfeit all his wages, ket, and orders him to fell them, but fays not to whom, 
Dalt. 129. A firvant is not to depart from his fervice ; if he fells them, rto action will lie againft the 'Rafter: 
and if he refufeth to do his bbfinefs, this isa departure ip. Tho’ if he had bid the firvant fell them to fuch a man ia 
ih law, ahho* he go not way* My'/ Jjdax, 90. . particular, and he had done fe, the matter Would He 

Enticing away a firvakt, oSpyatnihg and keeping ^‘he chargeable in a&gonof the cife. if Ed. 4, Xi/witf., 
who departed from his mafter wirimut licence, knowing The matter is liable fdr the neglects of hit firvant ; t yitP* 
him, to be a firvant toanother, thenntfter maty have affipp not the wilful wr&ng) Whore a,carrier’s firvant lofes thing* 
qfthc cafe againtt the perfon doing it. V s f s delfeejred to him;* gfte, sifter mutt tnfwajt If, and 

b 'But if a m^u do retain aft^her>^rw^iWynot Ifef againtt hife ; and If goodt be undertaken to b«^V* 
knowing th^ hc j^as in tht^rwer oflhc other, he (Hall ried fefely forJ’Sjre, negligence are fpoiled, « ha» 

kot.be puniffied for fe (icdng, if he Ap hot retain him $mf beeh, held, tmt whott^Ver cmpldya "another, is 
vfou&c bf, HU hrtt firvict ; And if a ptrfop do roVaJif able, for him, .and'jhdej'ff kes forhis pate to dll that make 
fisvty days, aid anbth^f^dith,^*terwaprds jfe- ; 0?$^, z.MK.jfo.flf a.furjdmi tthderfak)e«-thp 

t him to, for a year^thf » avoMei! ‘ ottb .of 

dfe the n#, was not e$cOr#% to\.*e, fehtuMfr; 1 mkmnd 1*' 

8d &r* J74* J75- { *- to fee few*!$*«£. jagaiqtt nft th Xfifmtk* 

t A matter is ahtwerable tbi jjk action* and trefpa(fes t df And' .prick* mf 

U*firva*t in inaii^'cafeliJw not for trefprtiWbatteiy, \n ftweing him, tho matter ahttyer the 
fefr. and in criminal cawTuhfefs done by his command fc, jjk. ,-A.fi^t/agt cutting' 

spent. Nip** "Mart J And if the matter order HfeJivV the ^nianpe of the Kinjfs fUbje^s*. the mafeet 

vatf to diit.am cattle, and after he hatfi (ball be changed, JCSfev' W* 40* , " 

,<|9(|feihed he kills oj^abufes the dittrefs, the matter feiH A ’niafter may ma|iitain the caufe of his firvJtfi/ffi 
anfwer it. Noy 11 a man has & firvant known may bring an a&ion for the battery of a firVimtSvAjaf/^y 
to be fuch, and he fend hin^J'ftfrs and markets to buy he Jofes his fervice, which is to be alledge Uhl if a 

V firvat* s 
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finvaut ft coined of his matter's money, the matter may, 

- Aave action on the caff againft the pcrfon that cozened 
him. 9 Rep. hj. t io Rep. 130. .1 Roll* Abr. 98. 

in cafe a few ant give away his matter's goods, 
tna^ufter may have a&ion againtt the receiver. No/s 

M*x7^. ' 

' Where a fervant damages goods of his matter, adion 
lies againtt him ; and being employed to fell goods in his 
matter's (hop, if the fervant carries away and converts 
them to his own ufe, adion of trefpafs may be brought jby 
the matter again ft the fervant j for the fervant cannot 
’ meddle with them in any other manner than to fell them, 

3| Rep, 14. I Lieu 38 . Moor 244. But if a fervant be 
rotfbed, without his default, ifc. he (hall be excufcd, and 
allowed it in hi account,, 1 h/t. 9. 

Servants going or making away with, imbeziling or 
purloining any of the. r matter’s goads, to the value of 
40 s. are guilt) of lelony, by the ttat. zi Hen. 8, c. 7. 
and 12 Ann . . 7. And alfauhing their matters, they 
may be b.'und t.* the good behaviour, or be committed to 
prifon for a year, c . 

By the ttat. *0 Gio. 2. c. 19, All complaints and de¬ 
putes between matters and Jervants in husbandry hired 
for a year or longer, or between matters and artificers, 
handiCraftfm<-n, mineis,’ colliers* keel men, pitmen, glafs- 
men, pottas, and other labourers employed for any cer¬ 
tain time, fhall be heard and determined by a juttice or 
juttices of the peace, altho* no rate of wages hath been 
made that year by the juttices, and may order payment of 
fo much wages as to him and them Ihall feem juft, not ex¬ 
ceeding to 7 . to any/want, nor 5 /. to any artificer, &c> 
and in calc of non payment by twenty-orte day®, may 
i/Tue a warrant to levy the fame of the matter's goods. 
And upon complaint on oath of any miidemeanor, mif- 
carruge 01 dl beluviour in any fuch fervant , artificer, fcfr. 
fuch jufticc wjuitices may punitti the offender by com- 
snttmeni 10 m- houfe of correction, there to be correftcd 
suiu held ro haul labour, not exceeding a calendar month; 
or by nbiting fmi.c part of his or her wages, or by dif- 
charging lucn Jetvant. ariificer, t*f(, from his .or herfer- 
vicc or r , pi ;mem. And on complaint upon oath of 
any ir.iftr* lelufai of neceifary provifion, cruelty, Or 
other ill*. . mi nt to fuen fervant, artificer, kfc. by any 
matter, th* ct ir ju.tircs may fummon the Matter to 
appear Kt te mm or them, and upon proof thereof 
upon oath the Utisfa&ion of fuch juttice or juttices, 
he or they may dift Ji;u'ge fuch fervant or artificer, &c. 
from his tttia fervice or employment, fuch discharge to 
be given gratis. Peifona thinking themielves aggrieved 
by any fuch determination, may appeal to the next 
feffions of the peace, But .no Urtiorari to remove any 
‘ fuch proceedings to any of the Courts at Wtfiminfier . 
But there being a prOvifb in the ait, that nothing 
therein contained H^uid extend to the ftannaries in 
'Devon and ( ornvfalf, by the fat. 27 Geo, z. r, 6, that 
jprovifo is repealed, and it is thereby ejKa&ed diat all 
the provifions and regulations in the faid, fiah *o Gee. 
a. e. i,g. relating to, fervants in hulbandry, ftfjc. fhall 
extend to fuch tinners and miners as ihall be employed 
in the 4 faid ftannaries j but not to hinder any perfcn 
1 from applying to the ttanoarv courts, the warden, 
fubJwardcn, or ttc ward of the ft animate inreUtion to 
any of the aforefaid matters. See Artjfieerr> Felony * La* 
hourett\ aqd , Black.* Jfyu. & K 4x3, 4*f 

3 r .«+». <jj* 4/.>a». «i- ,.=i v • 

S&ttvU Bond-men, oif-tervil* tenants!,, northern 
f rvi had always amuth eaiicr conditioh than the Roman 
9 Haves, Servis non V# mftrum monm'A/fityfiX fir fmi - 
Ham mintjierns $*$**-J/etfb■ ’$*«* fi* 

not is' re^it. ' F' ■ dommm^mt^psc^ki east 

vcjtis, cokno hfShfifii fififet. f&itus 

, de Moribw. Gemamrtfi^^ hieft plifojy,idc&rib«. the 
.condition of our ^axau nsA^rmandfr^iu natives and 
villains, wfo»fe ferrite ^fcd .more refptcbUboir tenure, 
than their perfbaa. has fixed ftp 

' between firvus. and* undoubtedly their 

fervHe ftote ww diftt ; rcpt, m ad,along in the 

Dw'.efday-Bock dittinguulicij /rony; ;^ch nther».T * n 

« f A there tvt*ic-- Siyesefat ttrvi, c viginti oBer 

iSfe. Jt** fupp.;fsd tbv jervi were thofc, whom’ 
b M 
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our lawyers have fince called pure vilbmee, and viUant 
tn groft, who, without any determined tenure of land, 
were at the arbitrary plcafure of the lord appointed tc 
fuch ferviJe works, and received their wages or mainte< 
nance at diferetion of the lord. The other were of a 
superior degree* and were called viliani, becaufe they 
were villas &' glebae adferipti , i. e, held fome cottage and 
lands, for which they were burdened with fuch ttaied 
ferviJe offices, and were conveyed as appurtenant to the 
manor or eftate to which they belonged. See Kenner's 
Glefary. The name and quality of their bondage do 
often occur in Domefday regifter: And their condition, 
no doubt, was worfe than that of the bordnrii or Cotfeti, 
who performed likewife fome fervile offices/or their lord, 
and yet as to their perfons and goods were^not obnoxious 
to fervitude, as the proper fervi were. Thefe were of four 
forts, 1. Such as (old themfelvcs for a livelihood. 2.Debtors 
that were to be fold, for being incapable to pay their debts. 

3. Captives in war, retained and employed as perfect 
flaves, 4. Native, fuch as were born fervants, and by 
fuch defeent belonged to the foie property of the Lord# 
—All thefe had their perfons, their children, and their 
goods, at the difpofal ol their Lord, incapable of making 
*ny wills, or giving away any matter. Ctmell. 

Acrtf, Were bond-men; and fervi ttfamentales, thofe 
which we now call covenant fervants. Leg. Athelft. The 
proper fervi were of four forts, viz. fuch as /oW themfelvcs 
for a livelihood ; debtors that were to be fold for being 
incapable to pay their debts; captives in war, employed 
as perfect (laves ; nativi, fuch as were bora fervants, and 
by defeent belonged to the foie property of the lord. And 
all thefts had their perfons, their children and goods, at 
the difpofal of their lords; and were incapable of making 
any wills, or giving away any thing, l$c. 

$erta'ce, {Servitium) Is that duty which the tenant by 
reafon of his fee or eftate, oweth unto the lord* 

Our ancient law books make many divifions of it $ as 
into perfinal and real $ free and baft ; continual or annual % 
cafual and accidental; intriujtck and extrinfick, &c. Rra8. 
lib. 2. Brit . e. 66. 4 Co. Rep. 9. Perjbnalfervict , it 
where fomethiDg is to be done by the perfon of the tenant, 
as homage and fealty; and real, was wards and mar¬ 
riages, when ifi ufe : Annual and certain Jervice is rent# 
fuit of court to the lord, i£c. Accidental for vices, are 
heriots, reliefs and the like; And fome fervket are only 
for the lord's benefit; and fome pro bom publico , Co. 
Copyhold zz. Co. Litt. itz. iz E. 4. 3. Alfo fcr~ 
vices are laid to be intire ; of chattels valuable, fuch a$ 
an ox, or things pieafurahle,, as a hawk, &c. And fo 
arc thofe psrfotml. and con fitting of manual work, or to 
exeicifefome office, b'c. The ttatute of Magna Ghana 
ordains, that no freeman fball fell fo much of his lands, 
but that of the reft due the lord may have his fervket . 9 
Hen. 3. c. 32. In feoffments to a man and his heirs, 
the feoflee Ihall hold the land of the lord by the fame fit - 
vim as the feoffor, &c. Seat. 18 Edw, 1. And where 
fervices are intire, and cannot be divided ; upon thealicna- 
tion Of parcel of the land* by the tenant, the femicet ihall 
be multiplied, and every alienee render the Whole fervict ; 
tho* by the purchafe of^mree} by the ford, the -whole is 
extinft, except in cafe of fealty and herfo&^n&Om. 6 
Rep. 1. Wood's Inft. 133. As to feodalfervico, fee far- 
ther Mark. Com. 1 F. 54. , And as to kerbt fmAst, Id. 

421. And fee Htriof ., ■ .\ 

fbcxbicc ztitogpKmi&M, The penalty of depraving 
the facrawneju of the altar, 4 Ed, 6. c, 1. The ble/Ted 
facrament to be adminiftered in both kinds, 1 Ed. 6. 
c. r. Tor foe uniformity: of t;he forvke and adminiftra- 
tfon o^focramenta, a (jf ( 3 BA. i* 5 fcf6 Ed. 6. c. 1. 
* .if:*.* i ** K> 4 $ & 14 Cm t, ■ c. 4. 

\ie$ the Sail yea' of King Hm. 
zf : The penalty of dilturbingn 
i f«foa 3 ilr-;rdr pkisl tiding i^foine fervice, or pulling down 
;.^4.V iisjfifar. p 2. e. 3. The '‘penalty Of not 
^ Sundays and holidays, 1 Eli*, c. j. 
The mbfo and 4mnefemce ihall be tranftaced into the 
5 Elios, c. a8. All ecclefudiical ptribfls to 
M^lid^mb^eribe to the Book s£ Common Prayer* &t. 
1 $ if Car. 2, c. 4. 1*5 Car. a. c. S. All perfons in 

office to take the facrament, and the declaration againft 

trait- 
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tranfubflamiatlon, 25 Car . 2. r. 2. Time given tothofe 
in the Fleet and beyond fea till three calendar months af¬ 
ter their return, 13 Get, 1. c. 29. Four months, 2 
Get. 2. e. 31, Six months given for taking the fecra- 
ment, 16 Get, 2. t. 30. Allowance of impediments ibr 
not reading the fervice, extended to the certificate of fob* 
feription, 23 Get, 2, r. 28. Reading the articles to in¬ 
demnify againft neglect in point of time, ib. 

Atftrice Jtetttttar, Signifies worldly fervice, contrary 
to Spiritual and eeclefuftical Stat. 1 Edvs. 4, e. t. 

fibtrbfrntflmo, Are certain writs touching fervants and 
their mailers, violating the futures made againft their 
abufes, which fee in Reg. Orig. /. 189, 190, 191. 

ftertritituti feotwlc « potentate, Was not a perfonal 
fervice, but only by reafon of the lands which were held 
in fee, Bratton, lib, 2. e, 16. far. 7, 
fterbftfum ^pojinftcum, A fervice which did not be¬ 
long to the chief lord, but to the King : It was called 
ftrinficum and foraneum , becaufeit was do tit foris, vd ex- 
tra J trvitium gmdfit domino capitals : And we find feveral 
grants of liberties with the appurtenances, /aim firenfi 
Jkrvitio, (fie. in Mon. Ang. tom. 2. pag. 48. 

jfcerbftfom Jblttinfccnm, Is that fervice which was 
due to the chief lord alone from his tenants within his 
manor, j Bratton, kb. 2, Meta, iib, 3. 

AerWtftim fWbifttttt, A fervice to be done by feuda¬ 
tory tenants, who were called libtri homines , and dif- 
tinguifhed from vaffati, as was their fervice; for they j 
were not bound to any of the b°f* fervices of ploughing 
the lord’s land, (fie* but were to find a man and a horfe, 
or go with the lord into the army, or to attend his court, 
(fie, and fometimes it was called fervitium liberum armtrm ; 
at in an old rental of the manor of South Malting in 
Mffixg mentioned by Sotaner in his treatife of Gavelkind, 
fag, 56. 

dberbitium Ilfpie, Royal fervice, or the prerogatives 
that within a royal manor belonged to the lord of it ; 
which were generally reckoned to be the following, viz, 
power of judicature in matters of property; and of life 
and death in felonies and murders; right to waifs and 
tilrays; minting of money; affize of bread and beer; 
and weights and meafures: All which privileges ’tis (hid 
were annexed to feme manors by grant from the King. 
Parocb. Antij . 60. 

fttvbf teftamentaleg, Were thofe whom we now call 
covenant fervants. They are mentioned in the laws of 
King Atbslfian , c, 34. 

Jiltrbittifi $cqttfetaitftt0, Is a writ judicial that lies for 
a man diftrained for fervices to one, when he owes and 
performs them to another, for the acquittal of fuck fer¬ 
vices* Reg. Jodie, 27* 

AftbftOb (Servultu) h a ferving-man ; particularly 
applied to Scholars in the colleges of the universities, 
who are upon the foundation, 

AtttftOff Of 35 tMa. Such fervants or meffengers of 
the Merjhal of the King's Bench , as were fent abroad with 
bills or writs to femmon men to that court. Stat, 2 If. 4. 


Cm, 

* 


4 V. Hi* And Crow* 'Circuit t Cm, % V, 6# 
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detour, Serins to fignify the afieffing or rating of 
wages. 25 £d, 3. t . 6. ^ 

ftefilon, [Stjfio) Is a fittidf^A juftice* in court upon 
their commiffion ; as the Sgffim of Cftr and Terminer, (fit, 
-See Bla J. Com. 4 P. i. 

jfecf&on of $attJ*l»ent, (ScffioParlucminti) The fit¬ 
ting of the parliament j and the fiffion of parliament con 
tinner till it be prorogued or diflolvcd, and breaks notoff 
by adjournment. 4 Ufi, 27, See Parliament, And MM. 
Com. 1 P, iSS, 7 - i 

grtat, of Wake, Bytheftat. 34 (fi 35 J&M, 
^ a6. A feSfeos is to be held m fPales,twkt in every 
year in each county by judges appointed by the King, to 
be txXkdthegreaifipffions of Wales, in which aU pleat of 
real and perfonal a&iont feall be held, wish the fame 
form of prootft fa a manner as ip the conn 

of * And writs of errorfea}! 

lie from judgments therein (if bring a court of record) to 
the court of King's Bench a* Wgfiminfier. ; % 

0 * 0«9 M <Po«t Witte®. A Sefton held for de¬ 
livering a gaolof the prifonep therein bring, See Black. 

t 


Jtetenf of the gtace, A court of record, held before 
two or more juflices of peace, (Quorum unuij for (he jpe- 
ecution of the authority given them by their common 
and certaitt afltof parliament, And the \nft\tn pHeffions 
have power to hear and determine treffaffes agafolt the 
pablick peace, fee. and many offence* by fiat use; ^hia 
court is held four times in a year aofome place within the 
county, (fit, AKb befides the Gerural Stffau of the peace, 
(here are private Sejfien held by the iuftices, for divers 
particular branches of the bufinefs of their offices. J&ak. 
J»fi 57 b See Black. Cm. 4 V s 268. 

The Seffions cannot adjourn any matter without exprefily 
adjourning the court alfe. Rep, Temp. Hardest. Per An* 
mly, 80. The Seffions muft make a dlrefi and final judg¬ 
ment them frIves, 'Id. 8 k The Stjfient proceeding on ln- 
di&ments asa court of record at Common law, mull make 
formal and regular continuances, but need not whefi they 
proceed in making orders on a power given them by fit* 
tute, hi. 81. An order of Sejfions for difeharging fin ap¬ 
prentice mull fct out the appearance of the mailer. . Id, 
101. ' 

demons fo| ojhetfng dcttemtfJ, called ftatote feffione, 
held by conftablei of hundreds, (fie. 5 Eliz. See Stof- 
tutum Scfitonnm. 

; fibefiionb for dfilcfgbta mb ffipcaftitetf, In London four 
juft ices from among the mayor, recorder, and aldermen, 
(of which the mayor or recorder to be one) may hold a 
Sefim to inquire into offences of felling by fatfe weights 
and meafures , contrary to the fiatutei; and to receive in- 
d&lments, punilb the offenders, (fie. Char . JC. Cha. 2. 

0 tt Off. A fct off may be either by plea, or notice. 
In fuch cafe the defendant acknowledges the juftioe bf 
the plaintiff 4 * demand on the one hand; but, on the 
other, fetsup a demand of his own, to eean ter-balance 
that of the plaintiff, either in the whole or in part. Vide 
the fiatutes 2 Gee. 2. c. 22. and 8 On, 1, c, 24. 

jfcettttment 0f fdoo^ In parilhes there are (even! fit- 
tutes relating to, viz. 43 Eliz. e. 2. 13 tfi 14 Car. 2. 
c. u. 3 (fi 4 W. tfi M. e, 11. 8 (fi 9 W. 3. c. 30. 
12 Atm. f. 18, 9 Gee, 1. e. 7, (fie. See Apprentice, 
Bafiard, Poor. Burn's Jufiset, tit. Poor, and 19 Pin. 
Abt, tit . Settlement of the Poor. And Black, Com , 1 P, 
36*. ■ 

Settlement, An of. The ftat 22 (fi 13 W. 3. e. 2. 
is fe called, whereby (he crown was limited to his prefent 
Majefiy’s tllufirioes houfe, and feme new provifions were 
added at the feme fortunate mra for better tecuring our re¬ 
ligion, laws and liberties; which the fiatute declares, to 
be “ the birthright of the people of England?* according 
to the antient Uoflrinc of the Common law. Blatk. Com. 

1 V. 228. bee Id. 217. and 4 ^433. . 

Atben*eaHe» Wool-key, how veiled in truffees for«the 
King, fubjed loan agreement cos^oming the frec-fehool 
in $eve*»oake, 8 Geo. 1. c. 31. 

Jbtkfft! Hftiott. Is where two or moreperfens are fe* 
veratfy charged in any aMm. 

Cfbenant, A covtnant by two or mom A* 
veratly PAnd in a deed Where die covenants are Jhsrat be¬ 
tween divers perfens, they are as feveral deeds, wrote in 
one piece of parchment, 5 Rep. 23, t 

tfcteml fWpttJb A free fifeery, or exdufivt r^t of 
fining in a pubfick river, is a royal franchife; ami is 
Confidcrod as fuch#in all countries where the feodal polity 
has prevailed. Black. Cm, 2 K 39, 
mtotH I An inheritance conveyed; fo its 

^aefeeud, orcome to .two ptxkn% jevsral^ by moi^jps, , 

rM fail, & that whereby land is given an* in* 

0 **X& e^WKt, fiftraii,) A pitt M «. 
Mitea ttfcm w , rniMbn-it on MribM A* 

jotot wtojmjUiQti, jw.,71. . , :■• 

fi i u. lb <ktkaJ4j taodi« mnUttb 

■«Ul•rii^|«mtftemrbli»diit1iMi*tlM« 

or cwmAM with Mm rf tatM*. dtub, 

Mlldtte • SM. dm.- .ijg. 
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thereof upon fucli owner, i Hen. 7. Prefer/ption and | 
cuftom are much of the fame nature, and the law takes j 
notice of them in this cafe; but prefeription doth not j 
bind a man to the repurs, except it be rat tone tenura. 2! ; 
Ed. 4. 38. 19 Hen. 7. By tenure of land, a perfon may 

be bound to repair a wall, bank, or defence mentioned 
in the ftatute of fewer*. 12 ft. 4. A man may bind 
himfelf and his heirs by covenant exprefly to repair a bank, 
wall, or fewer , and be good ; yet this fliall not bind the 
heir after his death, where affets are not left from the 
anceftor, who entered into the covenant. Callis's 

The ufe of defences may tic a man to the reparation 
thereof; if one and his anceftors have had the ufc of a 
river by failing up and down the fame, or have ufed a fer¬ 
ry on or over it, Laws Sew. 57. If no perfon or ; 

grounds can be knbwn, who ought to make repairs by j 
tenure, prefeription, cuftom err otlicrwife, then the com* 
miflioners are to tax the level; And by the laws and fla - 
iutes of fewers, all fliall be charged, tsV* Ibid. 67, 68. 
If it is found before commiflioners of fewers, that fuch a 
perfon ought to repair a bank ; and this is removed into 
B. R. the court will not qualh the inquifition, or grant a 
new trial, except he repair it; and if afterwards he is ac¬ 
quitted, he fliall be reimburfed, Sid. 78. In cafes of 
fewers, the court of King’s Bench inquires into the nature 
of the fail, before they grant a certiorari to remove orders; 
that no mifehief may happen by inundations in the mean 
time, which is a diferetionary execution of their power. 

1 Salk. 146. 

The court commonly hears counfel on both fides, where 
orders of commiflioners of fewers are removed by certio¬ 
rari , before fuch orders are filed ; for if good, the court 
will grant a procedendo, which cannot be done after they 
are filed : but now they will file them in any cafe, where 
there is no danger likely to enfue. 1 Salk. 145. Ifcom- 
miffioners of fewers proceed after a certiorari delivered out 
of B. R. attachment will i/Tue againflthem, and they may 
be fined. 3 Nelf. Abr. 218. An order of fewers was 
made for levying of 9 d. per acre on 1312 acres, to be paid 
to the clerk, to be applied towards defraying of charges 
in and about the cxecutiou of the commiflion ; and held 
to be good, the aft does not require it (hould be on the 
occupiers ; and there is an exprefs power to allow char¬ 
ges. 2 Str. 1127. ioCs. 139. 

Orders of fewers being removed by certiorari, the court 
would not file the orders till they had heard the objections 
debated, fo as to have it in their power to fend the orders 
back again. 2 Str. 1263. The court held, that a cer- ! 
tiorari to bring up an order made by the commiflioners, 
for the removal of their own clerk, was of common right, 
and not diferetionary, as in the cafe of other orders, where 
great inconveniencies may follow by inundations in the 
mean time, t Str. 609. 

The fea f creeks, and bays, on the coafts, are all within 
the ftatutes of fewers, in point of extent; but they and 
the ihores, and the rdinquifiied grounds, arc out of the 
commiflion of fewers , to be determined thereby: but ports 
and havens, as well as the walls and banks of waters, are 
within the commiflion of fewers ; and the (here and 
grounds left by the fea, when they are put in gainage and 
made profitable, are then within the power of the com- 
mifiion of fewers: And though before, the ground left by 
the fea, is not, as to dcfence^vithin the commiflion of 
fewers ; yet a wall or bank may be thereon raifed, for the 
fuccour of the country, although not for any private com¬ 
modity, the commiflion of fewer* aiming at the general 

f ood. Calls/'s Read. Lews Sew. 31, 32* The flat. 3 
ac. 1. cap. 14. ordains. That all ditches, banks, bridges, 
itreams and watercourfes, within two miles of Lmdou, 
falling into the Thames, (hall be fubjeft to the commiflion 
©f fewers : And the Lord Mayor, fee. is to appoint per- 
fons who have power of commiflioners of fewers. 7 Ann. 
c. 10. Repairs of fea-banks In Norfolk, by order of j of¬ 
fices of peace as highways. See flat. 27 Eli*. c. 24. 
Breaking down fea-banks, whereby lands fliall be da¬ 
maged, iijelony, by the 6 Geo. a. cap. 35. And per- 
fons removing piles, p't, ufed to prevent inundations of 
rivers, fliall forfeit 20 /. or be font to the houfe of correct 
cion for fix months. Seat. 10 Geo. 2. t. 32. See Black. 
Com. 3 A'. 73. 

Jpepagedma Sunday* the fiftieth day before Rafter. See 
Septuageftma, # 


{Sax.) The middle Thanes, valued at 600 
ihillings. AW* H indeni Hopiines. . 

(Sextarius) Was an ancient meafure, ccn- 
t lining about our pint, and a half, (according to our Latin 
dictionary,) The town of Leicefter paid among other tjungs 
to the King yearly, twenty-five measures called Sectaries 
of honey , as we read in Domefday, And ill Clwdh 4 Ed. 

3. m. 26. we find trefdecem Sextarios v*ni.nunm Sex- 
tarium falls apud Wainfietc. Mon. Angl. 2. par, fo!. 
849. b. Decern mitt as brafii, quqtmr Sexrarios aven.-t ad 
prabendam . Idem, 1. par. fol. 136. h. where it feemr 
to have been ufed for a much greater quantity. A Sex¬ 
tet? f *le contained fix teen L&gmas. Cowell. See Yd- 
fefter. 

Jtteytet? IfnvtHS, (mentioned in the fh-ftpart of the Ba¬ 
ronage of England, fii. 324.) arc lands given to a church 
, or religious houlc, for maintenance of the Sexton or fa- 
criftan. Cowell. 

S&rftms* Parifli clerks and fextons, arc regarded ly 
the Common law, as perlbns who have freeholds in their 
offices ; and therefore though they may be puoifhed, yet 
they cannot be deprived by ecciefiaflical ccnfurcs. 2 
Roll. dbr. 234, 

Abacfte, Is a cuflom in Norfolk to have common for 
hogs, from the end of harveft till feed time, in all mens 
grounds without contradiction. Co. 7 Rep . fsl. 5. Cor¬ 
bet's cafe. And in that country. To go at jhackc, is as 
much as to go at large. Cowell. 

&bAll00U0, Under what penalties not to be exported 
from Ireland to any place but England, 10 11 //•'. 3. 

r. 10. 

4 >l)Arpfltg*Cojn, A cuftomery gift of corn, which at 
every fihriftmas, the farmers in lomc parts of Erf and give 
to their fmith, for jharping their plough irons, harrow 
tines, iSc. Blount. 

jjfrbfttD, Is a grove of trees, or a wood, mentioned in 1 
Inft. 4, 

&b<ll8aU>?C0, A word unknown to Semner, who could 
not tell what it was, unlefs Chevaliers, which may agree 
with the fignification, but not with the found of,the word ; 
for it is more like foldiers than chevaliers. Knight, anno 
1318. According to Cowell, the word fignifics f Idiers. 

ftbcabfngi Signifies a riding, tithing, or divifion in 
the Jfleof Man, where the whole iflaml is divided into fix 
Jheadings, in each of which there is a Coroner or chief C'«- 
ftable appointed by delivery of a rod at the Tinewald court, 
or annual convention. King's De/ct ip. iftc of hi. in 17. 

Shearman’s Craft, is a craft or occupation ufed at 
Norwich ; the artificers whereof do jh.ar worfteds, fui- 
tians, and all woollen cloth. Star, ig H. 7. c. 17. and 
22 fe 23 Car. 2. 

Abcep, By an ancient flatute, no perfon fliall keep at 
one time above two tkoufand fheep ; hut lambs are not to 
be accounted as fheep till they arc a year old. 25 lien. 8. 
cap. 13. Perfons exporting/far/ fliall forfeit them, and 
| 20 j. for every fiseep, &c. 12 CJar 2. r. 32. Ana per- 
1 fans in the counties of Kent and Svffex , within ten miles of 
the fea, are to give an account in writing after fhetp-jhear- 
ing, of the number of Fleeces to the next officer of the cuf- 
toms, t$c. 9&f 10 W. 3. *. 40. By late ftatutes, per- 
fons driving away, or dealing ftseep, or other cattle, or 
killing them, with an intent to fteal the carcafes, or any 
part thereof; and thole who afliA any one therein, fliall be 
adjudged guilty of felony, without benefit of clergy : and 
a reward of 10/. is ordered to be paid by Ihcrifls to any 
perfon who fliall apprehend and convift fuch offenders, 

£S U. Stat. 14 (So. 2. r» 6. and 15 Geo. 2. c. 34. See 
Wool. * 

Abtcpajfeilbcr, A fervice turned into money, which » 
was paid in refpeft that anciently the tenants ufed toflvalh 
the lord's Jhetp. W. Jones .Rep. 280. 

Regulation of;, the courts baron of Sheffield 
and Ecclefal, in forkjhire, igGee, 2. c. 37. 

lUKpiJMp, C.untf. TUiii.a court, held before the 
Lord Warden of the Unmet Porte , a writ of error lies from 
the mayor and jurats of each port, to the Lord Warden, . 
tn thlt court of Shipway* and from thence to the King’s 
Bench* Black. Com. 3 V. 79, • 

So the body of the lord fill p of Cardiff in 
South Wales is called, excluding the members of it. Powf's 
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’"""firtjzriff, fthfrfff, or Ahift<tebe» {Vicecomcs) Sax, Seine 
geretbh\ ' L c, Pagi vet remit aim prapojrtus, Or rather from 
the Sax. Syrian, to divide; is the chief officer under 
the King in every fliire or county, being Co called from the 
Jiril divifjon of the kingdom into counties. Qamh. Brit, 


they make bnt one jherijf of ihe county of Middlefex they 
are itvcral as to plaints, in weir refpedtive caum. ;> 
Rep. 72. Si'otv. Rep. 289. 

2. IVbe an qualified or exempt from firming the office of 
foerijf. 


1 . Cdffberiffs generally, 

2. fVBo are qualified or exempt from ferving the (ffice of 
Jherff. 

3. Manner of appointing him , and ef bis cath. 

4. < I he Jherff tan execute no other office ; bow long to coif 
tinue in office j and of his jurijd'Ution. 

5. The Jherff cannot diffiofe of his bailiwick ; and cf his 
fewer and duty in appointing an under jherff. 

• 

• 1. Of JberiJfs generally • 

It feems that ancienrly the government of the coun¬ 
ty was by the King lodged in the Ear! or Count, who 
was the immediate officer 10 the crown; and this high 
office was granted by the King at will, fometimes lor 
life, and afterwards in fee; but when it became too 
burthenfome, and could not be commodiouny executed 
by a perfon of fo high rank and quality, it was thought 
neceffary to conilitute a perfon duly qualified to officiate 
in his room and Head ; from hence he is called in Lain 
Vicccomes, and Sheriff from Shire Reeve, i. e. governor of 
the fnire or county. He is likewife confidered in our 
books as bailiff to the crown ; and his county of which 
he hath the care, and in which he is to execute the King's 
writs, is called a bailiwick. Dav, 60. Savil 43. 1 

RoL Rtp. 274. Co. hit, 168. Vide Rref. to 9 Rep , Co. 

It is faid by Lord Coke and Dalton , that Earls, by 
reafon of their high employments and attendance upon 
the King, being not able to follow all the bufinefsof the 
county, were delivered of all tl at burthen, and only en¬ 
joyed the honour as they now do, and that labour was 
laid upon the flieriff; fo that now the fheriff doth all the 
King's bufinefs in the county; and the fheriff, though he 
be hill called Viucomct, yet all he doth, and all his autho¬ 
rity, is immediately from and under the King, and not 
from or under the Earl; fo that at this day "the fheriff 
hath all the authority for the adminiftration and execu¬ 
tion of juilice, which the Count or Earl had ; the King 
by his letters patent now committing to the Sheriff Cufso - 
diam Com\ 9 Co. 49. Dolt. Sber. 1. 

He is therefore at this day confidered as an officer of 
great antiquity, trull and authority, having, as Mr* Dal- 
son obferves, from the King the cuftody, keeping, com¬ 
mand and government (in fome fort) of the whole 
county committed to his charge and care; and, accord¬ 
ing to my Lord Coke, he is faid to have tripUeem tujlodi - 
am, viz. Ft Set juflitiat, vita legis L& vita republic a , CsV. 
Vita jujlitia to ierve % procefs, and to return indifferent 
. juries for the trial of mens lives, liberties, lands and 
goods; vita legis to execute procefs and make execution, 
which is the life of the law, and vita reipublica to keep 
the peace. Co. Lit. i 63 . Dalt.Sh * 5. 

It feems that anciently, and before the flatute 9 Ed. 
2. Sheriffs were elefted by the freeholders of the county, 
as the coroners are at this day, and confequently that 
their offices did not determine by the death of the King. 
2 ptf. 558. 2 Brow til. 282. 

And though at this day the King hath the foie appoint* 
ment of Iheriffs, except in counties palatine, and, where 
there arc jura regalia, yet it hath beiga adjudged, that the 
office of fheriff is at) entire thing, and that therefore the 
King cannot apportion dr divide it, that is, he canot de¬ 
termine it in part as for one cow n or ©lie Hundred; neither 

# can he abridge the fheriff of any thing incident to or be¬ 
longing to his office, Dav. 6o. 4 Co, 33. Milton*% 

cafe, Dalt.Sb.6. Hob* 13. 

The Lord Mayor and citizens of London have the Jbrie- 
valty of London itidsMi&ttefex in fee; by charter; and two 

* JberiJfs are annuaHydefted by them, for whom they are 
to be anfwerable: If one of thefe Jh^ijffis 4 \t%, the other 
cannot a St till another is made, and there mull be two 
Sheriffs of London,' which it a city and county, though 


It is provided by federal afh of parliament, that no 
mart ihall be fheriff in any county, except he have fuffi- 
cient lands within the fame county where he ihall be 
Iheriff, whereof to anfwcr the King and his people in 
cafe that any perfon (hall complain ngainil them; and that 
none that is fleward or bailiff 10 a great lord Audi be made 
fheriff. 9 Ed, 2. 2 Ed. 3. 1.4. 4 Ed. 3. 9. 5 EJ, 

3 - '•> 

It L holdcn that the King hath an intcreft: in c\cry iVo- 
jc£l, and a right to his ferviee, and that no man can be 
exempt from the office of fheriff but by act of parliament 
or letters patent. Sav. 43. 9 Co. 46. 

And on this foundation it was adjudged in SjrJV'-i 
Reo^a cafe, who was made high fheriff' cf Hertford- 
jhirc , at the time he was excommunicated for non-pay¬ 
ment of alimony, that an information properly lay a- 
gainit him for not executing the office; though it was 
objected on his behalf, that the oath and faenunent in- 
joined by aft of parliament are ncceffary qualifications 
for all flieriffs, which he was difabled to take bv reafon of 
the excommunication ; but the court held that he was 
puniihable for not removing the disability, it being in 
his power to get himivlf ahfoJved from the excommuni¬ 
cation ; and that therefore it could be no excufe. 2 Mod. 
299. Attorney General v. Sir John Read. 

And though in the above cafe it was admitted, that the 
fubjed was bound to fervo the King in fuch capacity as he 
is io at the time of the fervice commanded, yet it was in¬ 
filled upon, that he was not obliged to qualify htmfelf to 
ferve in every capacity ; and that therefore a prifoner for 
debt is not bound nor compellable to be flieriff', no more 
than a perfon is bound to porchafe lands to qualify him- 
felf to be cither a coroner or juftice of the peace ; and it 
v/as likewife faid, that by the Hat. 3 Jac . t. c, 4. Every 
recufant is difabled ; he may conform, but he is not 
bound to it; for if he fubmits to the penalty, it is as 
much as is required by law. z Mod. 301. 

Diffenters are not compellable to ferve the office of (he- 
riff, the Chamberlain of London and Evans, in the koufe 
of Lords 17 66. 

If a man is difabled by a judgment in law to bear an 
office, he h excufed ; nam judicium redd:tar in invituw ; 
for though his fault or neglcft was the Occafion of fuch 
judgment, yet it is a mark fet upon him by the govern¬ 
ment. Salk. 168. 4 Mod, 275. 

And as nothing but an invincible ncceffity can exempt 
a perfon from ferving the office of Iheriff', &V, on this 
foundation a by-law made in London, that no freeman 
chofen flieriff, (hall bejexcufed unlefs he voluntarily 
fwcars he is not worth ip,ooo/. ffc. and if he openly 
refufes to take the office, then to forfeit the fum of 400 L 
was adjudged good. Salk. 142. Carth. 480. 5 J fed, 

438. City of London v. Vanacre, 

3. Manner of appointing him, and of hit, oath. 

The high Iheriff hat^his authority given him by two 
patents 5 by the one the King commits to him the cuftody 
of the county; by the other the King commands all 
other his fubjelts within that county to be aiding and af- 
fffling to him in all things belonging to his office. Dalt. 
Sb. 7. where fee the form of fuch patents, 
f By the flat. 9 Ed. z.Jl. t. The chancellor, treafurcr and 
judges are to meet crajtim emimaritmi , being the 3d of No¬ 
vember, every year, inriw Exchequer chamber, to no- 
ininate berfons to be made ,fluffs; and the manner is, 
thhldr#kihancelIor, |j^d other high officers, be¬ 

ing, 0^ the Privy OOUiicU, together with the judges, of 
fe«h benches 'and 1 the wfltpftn of the Exchequer, being af- 
femiVled in the EkchequiSr chamber, nominate three pen* 
.etisti'ty to be prefented to the King, that he 

j^rtek onje of them to be iheriff of every" county. Dale. 


\ 
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Sh. 6. But it may be put off eo another day* Cra. Car. 
*3- 595- t , f . 

An A yet the Kin g by his prerogative may make ana ap¬ 
point the ilieriffs without this ufual affembly, and electron 
or nomination in the Exchequer, as is the daily practice 
at this day upon the death of any (heriff. Dyer 225, Dolt. 
Sh . 6. • 

The (heriffs in every of the (hires of Wales ihall be no¬ 
minated yearly by the lord preiident, council and juftices 
of Wales, and (hall be certified up by them ; and after 
appointed and elected by the King as ocher ffieriffs be, 34 
Hen. 8. cap. 26, Dalt. Sh. 6, 

The (heriff, before he doth exercife any part of his of¬ 
fice, and before his patent is made out, is to give fecu- 
rity in the King's Remembrancer's office in the Exche¬ 
quer, under pain of 100/. for the payment of his prof¬ 
fers, and all other profits of the (heriffwick» but thete 
fee unties are never fued, unlefs there is a deficiency in 
the (heriff's effefls, Dalt . Sh. 7. 

The (heriff, before he takes upon him the exercife of 
his office, mud not only take the oaths of allegiance and ab¬ 
juration injoined to all officers by divers afts of parliament, 
and all (heriffs, except thofe of Wales and the counties pa¬ 
latine, an oath, appointed by ftat. 3 Geo. 1. c. 15. >r«£. id. 
for the due execution of their office. 

If a perfon refuted to take upon him the office of ihe- 
riff, it was ufual to punifh him in the Star-chamber ; and 
he may now be proceeded agtfinft by information in the 
court of King's Bench. Alfo if he refutes to take the 
oaths injoined him, or officiates in the office before he 
hath thus qualified himfelf, the court, which hath a ge¬ 
neral fupcrintendancy over all officers and miniflers of 
juftice, will grant an information againft him; and it 
hath been held, that a refufal of oaths injoined to be taken, 
amounts to a refufal of the office, Dalt. Sh. 15. Dyer 
167. $ Lev. 116. Carth. 307. 

A (heriff at the entrance into his fheriffalty, is to go 
to the Remembrancer's office in the Exchequer, and 
there enter into a recognizance with fureties, with condi¬ 
tions for payment of his proffers or accounts: then his at¬ 
torney, &e. will write him a note, fignifying that he is 
chofen (heriff of fuch a county, and hath entered a recog¬ 
nizance ; which he muff deliver to one of the fix clerks in 
Chancery, to make his patent by $ with the writ of affif- 
tance, and writ of difeharge to his predectfTor; And in 
the next place, the new (henff is to go to a mailer in Chan¬ 
cery, if he be in Loudon, to take the oaths. Dalt . Sher. 
291. 

If the (heriff be not in London, the oath may be taken 
by dtdimus pot eft at cm, directed to any two juftices of the 
peace of the fame county, one to be of the quorum, or to 
any other commiffioner or commiflioners, or before one 
of the judges of affize for that county, or one of the maf¬ 
ters in Chancery, who, it is faid, may as well as the 
judge adminifter fuch oath without any dedicates. Dal/. 
Sh. if f 14. 

If the commiffioners (hill return the commiffion or 
writ, and the oaths to be taken when they are not ta¬ 
ken, this is finable. Dyer 168. Dalt. Shir. 14. 

When a (heriff is chofen, the old (heriff continues (he¬ 
riff of the county till the new is fworn, which completes 
him in his office: But the office of the bid (heriff ceafos, 
and is at an end when the htfit of difeharge conics 
to him. ^ 


4, The Jberiff can execute no ether office ; how long to ton » 
nue in office ; and of bis jurifiHUion* 

It is holden, that a (heriff cannot be eluded knight of 
the (hire for that county for which he is (heriff. 4 Infi. 
48. Lit . R- 3*6, Sir Simon Dewe's Jour. 38, 436, 

And altho' a (heriff is by virtue of his office i confer- 
vator of the peace, yet it is ena&ed by the 1 Afar, ft. 2. 
tap. 8. feS. *. tbit Ho perfon having the office offfieriff 
of any connty (hall exfcrcite the office of jultice of the 
peace in any county Where he (hall be (heriff during the 
time he ihall ufe mo office of (heriff. Dak Sh 2;. 

By the-4. fkn , 3. ear/, 4. tt iienaded, That no under- 
(heriffS dork, receiver, nor (heriff*5 bailiff, (hall 




be attorney in any of the King'* courts during the time 
that he is in office. Dalt. Sh. 454. ' * <• 

By the 14 Ed. 3. cap. 7. Confirmed by *3 H. 6. cap. 
8. It is enaded, That no (heriff, under-lbetiff, nor (he¬ 
riff 5 * clerk, (hall tarry or abide in hi* office above one 
year, upon pain to forfeit two hundred pounds a ycajpks 
long as he occupieth the office; and every pardon d mde 
for fuch offence or forfeiture (hall be void; a^dffee 4 1 
Ed. 3. cap. 9. 

By the 1 Rk. 2. cap. z z. it is ena&cd. That none that 
hath been (heriff of any county a year (hall be within two 
years next chofen again, or put in the fame office, if 
there be other fufficient. Confirmed by 23 ll. 6. cap 8. 

And by the z H. 5. cap. 4. it Is emitted, That they 
that be bailiffs of (heriffs one year, (hall be in no fuch 
office by three years next following, except bailiffs of 
(heriffs which inherit in their office. * 

By the Common Jaw the patents of (heriffs, like all 
other commiffions, determined by the death or demite of 
the King ; but now by the ftatutes 7 W. Mar , and 1 

Ann . fuch commiffion (hall remain in full force for the 
fpace of fix months next after fuch death or demife, un- 
iefs fuperteded, determined or made void by the next fuc- 
ccffion. Dyer 165* Dalt. Sh 17. Vide 7 Co. 30. 

It hath been held, that the office of (heriff doth not 
determine by the party's becoming a peer on the death of 
his father, but that he (till remains (heriff ad volnntatem 
Regis. Cro. Eiiz. 12. Sir Lewis Mordant 1 * cafe. 

By the fourth of H. 4. cap. 5. it is enatied, That every 
(heriff (lull be dwelling in proper perfon within his baili¬ 
wick for-the time he (hall be fuch officer, and that the (he¬ 
riff (hail be fworn to do the fame. 

Hence it is clear, that a (heriff hath no jurifdi&ion in 
any other county, nor can he do a judicial ad, ami in 
which his perfonal prcfcnce is required, out of his connty; 
but it is held that he may do a miniiierial ad, as make 
a panel, or return a writ out of his county, unlufs he is 
beyond tea. Dalt. Sh 22. 9 H. 4. 1. 

See farther, Plowd . 37. Dalt. it her. 23. 

A (heriff may make and deliver the return of a writ any 
where. Wilfon, par. fo. 328. A (heriff gives out a 
blank warrant upon a writ which is filled up by au attor¬ 
ney, this is ill. Id. par. 2. fo. 47. 


5. The Jherijf cannot difpofe of his bailiw'ck ,; and of his 
power and duty in appointing an undcr-jher:jf\ 

By the 23 Hen. 6. cap. 10. it is provided, 44 That no 
(heriff (hall let to farm in any manner his county, nor any 
of his bailiwicks, hundreds or wapentakes." 

In the conftrudtion hereof it hath been holden, that 
this is a particular law, and muft be pleaded, otherwise 
the judges cannot take notice of it. 3 Keb. 678. Elks 

V. N elf an. 

It hath been held, that a leafe thereof, tho* no rent 
was ever received* is within the ftatute; the intent there¬ 
of being that (heriffs ffibuld keep tlfeir counties in their 
own hands. 20 H. 7, z 3. See Dalt. Sher. 23, 24. 
Plowd. 87. Moor 781. 

By the 3 Geo. 1. cap. 1 $.Je8. to. M It (hall not be law¬ 
ful for any perfon to buy, tell, let or take to farm, the 
office of under-flieriff or deputy-(heriff, teal-keeper, 
county-clerk, (hire-clerk, gaoler, bailiff, or any other 
office pertaining to the office of high-fficriff, or to con- 
trad for any of the faid offices, on forfeiture of 500 1. 
one moiety to his Majefty, the other to fuch as (hall foe 
in any court at Weftmiufter, within two years after tho 
offence.** 

Provided, that nothing in this aft (hall hinder any high 
(heriff from conftitutmg an upder-ffieriff or deputy-iheru^ 
as by law he may, nor to hinder the under-ffierfff in any* 
caffe of the high (heriff Ydeath, when he a its as high 
(heriff, from conftitutii^a deputy, nor to hinder the r*» 
ccljpit of, or accounting the (heriff, fcfa for legal feet. 
See Daft* j, 514. Hoh 1$. t Brownl, 281. 

The high (heriff may execute the office himfelf, and * 
the iizidOr-lheriff hath not, nor ought to have, Mtky ‘eftaifc 
or intereft in the office itfelfj neither may he £1* any think 
in hi* #w» n«ne, hut only in the mftti «f ft'rfctfr 

(heriff, 
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fceriff; who is tafwtrsble for Urn. >ZM* M*** 3* 
Sa/t-oft. 

By the 3 Gtt. t. tap, 1 8 , it isen#a*d, “Hit 
if any iheriff AmlMie before the expiration, of fail yeir.or 

a f 1 . _ 1 __ r _it.J HM4a*_Au»l4# Alfltl MOVOrtililte 
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sod fwBw? and the under-foenff ihall be anfrterabie for 
the execution of the office during foch interval, as the 
hfeh-fheriff would have been; and the feeurity given by 
the undcr-ihtriff and his pledges fhall (land afecurity to 
the King, and all perfons whatfoever, for the perform- 
ini? his office during foefi Interval.” ■ ' „ 

The under-fhenff, before he intermeddle with foe of¬ 
fice, is to be fwom; this is injdined by the Mature 27 
EUxf tap . Ur and the form of the oath there preferred. 
Tfot before this ftatute the under-fheriff was never fworn. 
1 Rol Rep. 274- P*r Coke. 

And now by the 3 Geo. 1. tap. 15. feB. 19. It is en- 
afted, That all under-ftieriffs of any counties in South 
Britain, except the counties in Walts and county pala¬ 
tine of Chefler, before they enter upon their offices, fhall 
take ah oath, appointed by that aft, for the execution 
of their office. Vide the Statute. 

A Iheriff cannot appoint two deputy-fheriffs extraordi¬ 
nary. Wilfen, par. 2 . fp. 37 ^* . ’ 

See farther, 4 New Abr. and 19 Vtn. Air , tit. Sheriff. 
gee alfo, Efiape, Execution, Fieri facias, &C. 

^bberlff’a court fn itwibon. The chief of the courts 
in London are the Jherifs courts, holden before foeir fteward 
or judge. Math* Cm. 3 ^ 8 o« Vidro* Inft. 274, 8 . 
And fee Corns. 

Abetftf0 Courn. See ? ourn or Turn, and Black Cm. 
iV. 270, 404, 417* 

( vkmmitatus ) Is the fieriff-fbip, or time 
of a man's being Iheriff. 14 Car. 1. f. 21 . 

&betffft&iCb, TUc extent of a (heriff’s authority. 13 

Eli«. C, 22. , t 

&beriff*seit>, A rent formerly paid by the Jheriffi and 
it is prayed that the Jheriff in his account may be sur¬ 
charged thereof. Rot. Earl. $0 Ed. 3. 

ftbctfflfctiwtb, Seems to be a tenure by thefemce of 
providing entertainment for the fheriff at his county- 
courts. Rot. Plac. in Jtin. apud Cejfar. 14 Hen. J. In 

Derbyshire the King's bailiffs anciently took 6 <f, of every 
bovate of land, in the name of Jhenfftooth. Ryl.Plac. 
Pari. 653. And it is faid to be a common tax levied for 

the fheriff’s diet. . . 

(monfratio) Is fpecially ufed to be quit of 
attachment in a court, iss plaints fitted and not avowed. 
Shep. Epitom. 1130. Vide ilonfirans. , , 

gObirlS, (feutum) An infirument of defence j (from the 
Sax* fcyldan) to cover, or the Creek **ut% a fltin, an¬ 
ciently Ihields being made with fkins. 

ftbiftfog vBUc. ffee Secondary Ufe, and Black. Com. 

{Snx. frilling, Lat .folidns) Among the Bug- 
hfh Saxons paffed but for 5 d. afterwards it contained 16^- 
and often 20 d. In foe reign of King William I. called 
the Conqueror, a (hilling was of foe fame value as at this 
day. Leg. H. 1. Dome/dap. 

jfetttltolte, Eftemendapro tran/gr 0 sm fad* in nativam, 
iam tmpregnando. Monad. Riding. MS. 

Was an impofition charged upon the 
ports, towns, cities, boroughs and counties of foil realm, 
in the tfme of King Charles I. by writs commonly called 
Aip^riu, under tbeGieat Seal c&JEtofdpdio foe year 
1635 and 1636, for the providing andtbrniftfog certain 
ihips for foe feug's Mm* &t* wjg^jhf declared to be 
contrary to foe laws w ftatutes oftm* foe pehtm 

. e f right, and liberty bf foe fobjeft, by Car. 1. c. 

14,' See Bloch CM, jlP. 430^ 
ft. u'Wwj ^d 

ufe it for Tlfly tdmUMfoiS^n; +* 

$ |||, 


^export *nd impart nwich*ndaf j» «y but 


ttjiiplter of *. 
rift. *. W« 
*Mf fty Jk>p- 
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EngLjb* on pain of forfeiture. 5 Jfc* ■*. c. 3. But 
merchants had power to hire other Slips, by 6 R. t. c. 8. 
aftd 4 H. 7* c. 10, Goods imported or exported out of or 
to hoy territories belonging to England in Afia, Africa* or 
America, foal! be in ihips belonging to the Engit/h, aud 
the mailer and three-fourths oftlie; mariner# to be alfo 
Englijb, upon pain to lofe fuch goods and the veffel, tff. 

1 a Cor. a. *. 18. A doty of 5j. per ton isgranted on 
foreign built foips, one moiety for the cheft at Chatham* 
and foe other for Greenwich Hfpital, to relieve decayed 
Teamen, s Jot. 2. 1. 18. No owner of a (hip (kail be liable 
anfwer lofs, by rcafon of imbeziling any gold, filver, 
jewels, trie* taken in or put on board, or for any for¬ 
feiture incurred, without foe privity or knowledge of fuch 
owner, further than the value of the (hip and freight due: 
But other remedies againft foe mafter and Teamen of fuch 
(hip*, are not taken away. 7 Geo. 1. c. 15. As a matter 
or owners of a (hip may have an action for the freight; 
either the one or the other are anfwerable, where goods 
are damaged in foe (hip. But where there are feveral 
owners, and one di&greea to the voyage, he (hall not be 
liablS to any a&ion after for a mifearriage, trie. Comberb. 
Ji6,‘ See 2 Strangs 123k. where the owner, and not the 
freighter, is liable for a loft of gold fent by the (hip. 
See how far owners of (hips are liable for default of foe 
matters at Common law. Rep. Temp. Harsh*, per Annaly, 
85, 194. Owners of ihips arc liable for the goods on ac¬ 
count of the freight, tho’ robbed of them, and, for default 
of the matter. Id. 86. An aftion doth not lie again ft a 
man as owner, but as he hath the benefit of the freight; 
for when there are feveral owners, and one difteuts from 
the voyage, he (haU not be liable afterwards for a, mif- 
carriage, trie. Id * 90. Comb. 117. per Holt Cb« J. See 
a Strange 816. where it was held, that prana facie the re¬ 
pairer of a (hip has his election to fue the’ matter who 
employs him, or the owners 5 but if he undertakes it on a 
fpecial promife from either, foe other is difeharged. See 
Scat. 26 Geo. 2. c. 6. to oblige (hips more effectually to 
perform quarentine? and for the more etteftually prevent¬ 
ing foa plague being brought from foreign parts. Ship# 
baiiaft in the Thames, how raifed, and at What prices to 
be delivered, trie. Putt 6 Geo. z. r. 29. Ships of War , 
fee Navy. 

By 26 Geo. 2. c. t<K Plundering any veffel either in 
dittrefs or'wrecked, and whether any living creature be on 
board er not, or preventing foe efeipc of any perfon that* 
endeavours to fave hil life, ,or wounding him, iric. or 
putting out falfe lights to bring any veffel into danger, 
are,capital felonies. For affitting Ihips indiftreft, fee 4 
Geo, 1. e. iz. 

{comitatMs, from the Sax. feyre, to part or di¬ 
vide) Is well known to be a part or portion of this king¬ 
dom, called alfo county; The old Latin word wa *feyra\ 
and fiytm, prmiuci* indicabantur. Brompt, 659. King 
Alfred firft divided this land; and his divtfion was in fa- 
trapias , which we now call Jbircs, in centurias, now called 
hundreds, and deetsmas, which we call tithings. 'Leg Ah 
fred. See Brompton 956, and Black. Com. \V. 116. 

j&bfrCsCterlt, Is he foat keeps foe county court \ hie 
office is fo incident to foe Iheriff, that the King cannot 
grant it. Mitten's cafe. 4^. 

or&cpje*m*t». Was anciently judge of 
foe county, by whom trials for land, Efc. were deter¬ 
mined before the conqivdt. Lamb , Peromb. p. 442. 

jfofcfremote, An affembly of the county or (hire at the 
affifts. Sec. See Seyregmot, Shire, Turn. , , , 

j^oemafeertf, Are to make their (hoes of (efficient lea¬ 
ther, or forfeit 3 u 4 d. 1 Jac. u cl 22. Journeymen 
jkocmakers, imbeailiag feather, (hall make fatisfaiKun for 
damage, pr be ordered by juttices v fo be whipped, trie; 
Alfo perfons buying or receiving fuch leather are to make 
reafo&able recommence, .dittrefs, iric. and 

! fearch is to be made s&w the fame. 9 Geo. 1. cap . 27, 
Afd 4 t jdtti^#yfeeii, (i .e^^|^^;|fe making boots, fhoes, 
.'dimpfe, 'or neglect foeir bufinefs, by 

wq^ingjfor |aajfer> • before they have done foe 

. .wpvk Arff b^e#b&ep^'may be committed to the houfe of 

** Gt> ! *• 8t nsuhim. 

• •• • 

joO 
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Afyofitftlg. Shooting at pcrfons in any duelling 
houfe, or other place, folon^ without clergy. 9 Geo. 1. 
a tz. 

Abo P, (/sofa) A place where any thing is openly fold 
—Johannem H. deiijf. Rogcro Smith unam (hopam cum 
pnim, in, &t. /tuat. in It market-place, &c. Dat. 27 
Feb. 9 Edw. 4. 

Abo^boofefl* Theft are not allowed of themfelves to 
he given in evidence for the owner; but a fervant Who 
made the entry may have reeourfe to them to refrdh his 
memory: And if fuch ferVant (who was accuftomed to 
make fuch entries) be dead, and his hand be proved, the 
book may be read in evidence. Black, Com. 3 V. 368. 
The degree of credit which fuch evidence deferves, muft 
reft with a jury. 

AbOpUfttrO, Are thofe that fte&l goods privately out of 
(hops $ which being to the value of 5 /. tho* no perfon 
be in the ihop, is felony excluded clergy, by the i& & 
11 W . 3. f. 23. 

Aborting ann moving, Are words to diftinguifli fells 
of fheep; /sorting being the fells after the fleeces are 
Ihorn off the (beep’s back; and snorting, the fells fleftd off 
after they die or are killed: In feme parts of England 
they underftand by a /sorting, a fheep whofe face is morn 
oft*; and by a marling, a fheep that dies. Stat. 3 Ed, 4. 
t, 1. See Morting. 

Atacffcft* The ancient cuftom of the city of Exeter 
is, when the lord of the fee cannot be anfwered rent due 
to him out of his tenement, and no diftrefs can be levied 
for the fame; the lord is to come to the tenement, and 
there take a ftonc or feme other dead thing of the faid te¬ 
nement, and bring it before the mayor and bailiffs; and 
thus he muft do feven quarter-days feccefGvely; and if on 
the feventh quarter-day, the lord is not fatisfied his rent 
and arrears, then the tenement fhail be adjudged to the 
lord to hold the fame a year and a day; and forthwith 
proclamation is to be made in the court, That if any man 
claims any title to the faid tenement, he muft appear 
within the year and a day next following, and fatisfy the 
lord of the faid rent and arrears: But if no appearance 
be made, and the rent not paid, the lord comes again to 
the court, and prays that, according to the cuftom, the 
faid tenement be adjudged to him in his deipefneas of fee, 
which is done accordingly; fo as the lord hath from 
thenceforth the faid tenement with the appurtenances to | 
Kim and his heirs : And this cuftom is called /sortford\ 
being as much as in French to forechfe, Izack’s Antiq. 
Exet. 48. 

Regulations of the drapers there. 8 
Etix. e, 7. 14 Eliz. c . 12. The ftreets to be paved, fc». 

*9 Geo. a. c. 78. 

Atofttft' orAbfebcp, (from Sax. ferifan) A penitent 
perfen eonfefled by a prieft. See ConfeJJ'or. 

AbrouD, /eating of. If any one in taking up a dead 
body fteals the Jbroud, or other apparel, it win be felony; 
for the property thereof remains in the executor, or who¬ 
ever was at the charge of the funeral. 3 la/. 110. iz 
Rep . 113. I Hal. P. C. 515. 

AfoUbB, de/roying gf fliriihs, trees, roots, plants, &c. 
by .6 Geo « 3. c. 36 id 48. is for the two ftrft offences li¬ 
able to pecuniary penalties, and for the third the offender 
fhail be guilty of felony, and liable to tranfportation for 
feven years. The /eating by flight of any trees, or of 
any roots, /stubs or plants to Ofcc value of 5 /, is by fta- 
tute 6 Geo. 3. e. 36. made felony in the principals, aiders 
and abettors, and in the purchasers thereof, knowing the 
fame to be ftolen. 

Af 9 ftfon*, fee. Is the conclufion of a pled te thea&ion, 
when the defendant demands judgment if the ptidntijfought 
to boast bit allion, fee. 

Aft and H>om, (Sax.) i. e. fax tS etneerttia. Spcim. 
mn,mm, A ditch from the Sax. fit, lacuna. Mon. ] 
Anglt tom. 2. p. 130. 

mit\h Usthttum and Jsktttus) Is a little current of water, 
which is dry in fommer; a water furrow or gutter. Mon. 
Angl. tom., zi p. 426. 

Afelttfft Was a fort of money current among the old 
Engtifis, of the value of zi. We read of it in Egbert in 
Dialogo de Ecctifajtit* iie/itutidnt, p* 98. 
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Afoot 0 M 0 $ Another writ tike the former; it tons, 

; Prmipimus tibi ficut alias prsecepimtec. 4 Co. Rep. 33. 

‘ See Alias • t - 

Aftelingn, Are meers betwixt or on die fides of ridges 
of arable la^ Mon. Ang. tom * 2. /. 27$. 

Al&tfmctt, (rt&ius fynodfmen) Is used for thofe p r. 
fens or officers that are yearly chofon in great pariflv* in 
London and other cities, according to cuftom, to the 
churchwardens, in their prefentments of fuch offenders and 
offences to the ordinary, as are punifhable in tbefpiritual 
courts : And they are alfe called que/men . They take am 
oath for doing their duty; and. are to prefent pcrfpas that 
do not refort to church on Sundays, . and there continue 
during the whole time of divide Service, fcfr, Can. 90. 
They fibail not be cited by the ordinary to appear but at 
ufual times, unlefs they have wilfully omitted for favour, 
to make presentment of notorious publick crimes, when 
they may be proceeded againft for breach of oath, as for 
perjury. Canon 117. Vid e Sy nodales Te/cs. , 

mi fecerft te fecurtutt, A fpecies of original writ, fo 
called, from the words of the writ, which directs the 
ihcriff to caufe the defendant to appear in court, without 
any option given him, provided the -plaintiff gives the 
fheriff fecunty effectually to profecute his claim. Black, 
Com. 3 V. 274. 

Afgfllstm, A feal for the fealing of deeds and charters, 
l/c. Before the time of William the Conqueror the Engtijk 
did not feal with wax, but they ufually made a golden 
crofs on the parchment, and femetimes an impreflion on 
a piece of lead, which hanged to the grant with a firing of 
ftlk; and this was held a fuf&cient confirmation of the 
grant ltfelf, without figning, or any witnefles. The 
colour of the wax with which the King’s grants were 
foaled, was ufually green, to fignify rent in ferfetuo vigors 
ptrmasfuram ; and the impreflion in laymen^ foals was, 
a man on horfeback with a fword in his hand, till the 
year 1218, and then they began to engrave their coat9 of 
arms on their foals; only the archbifhops and biihops, by 
a decree of Cardinal Otto, who was legate here in the 
year 1237, were to have fgillum, puta nomen dignitatis, 
officii, feu toUegii , (jf etiam itiorum proprium nomen, qui 
dignitatis vel officii perpetui gaudent honors, infculptum notie 
is charaBeribus manife/is, ficque figillum autkenthum ha - 
beatur. Cowell. 

AigU, (from the Sax. ftgel) A foil, mentioned in the 
laws of King Etbelred, cap. 24. 

Aign ftgkmuftl, Is where any bill or writing is fgued 
under the band of the King , 2nd ufually in order to the 
pafling of the King’s grants, isle, through the offices of 
the Keepers of Seats. Counterfeiting fign manual made 
treafon. 1 Afer. fejf. z. c. 6 , 

Aignet, (Fr.) Is one of the King’s feals, ufed in foal¬ 
ing his private letters, and all fech grants as pafs his 
Majefty’s hand by bill figned; which feal is always in the 
cuftody of the King’s fecretaries, and there are four 
clerks of the fgnet-office attending them. 2 
The law takes notice of the fgn-mqnual and privy fgn£\ 
and it is faid a ne expt regno may be iflued by command¬ 
ment under the privy figsut, as well as by the King's writ 
under the Great Seal. Wood's In/. 457. See Privy Seed, 
and Black. Com . 2 V. 347. 

Afgntftcnbft, A writ ifluing out of the Chancery, upon 
a certificate given by the ordinary of a man's (landing exr 
communicate by the fpace of forty days, for the, laying hiq| 
up in prifon till he Submit himself tp the authority of the 
church:. And it is fe called, becaufe /gni/cavkt is an., . 
emphatical word in the writ. Reg. Orig, There is alfe 
another writ of thia^name in the regifter, directed to tho • 
juftices of the bench, commaudmg them to flay any felt 
depending between feck and feck parties, by reafon of an 
exeommunicattoxt alfedged againft the plaintiff. We., Reg', 
Orig. 7, And in Ftixberjfci we find writs cAjigni/cavit * 
in other cafes; as /gaffiemtifaM eerporis detibemme, 

Fi N* B* 6 h ( 56 . $tat»,^$fl'Stt Car . s. The common 
writ m. fppiftmrit fefeme with the writer esteemtn*- 
mdefo tapittm* /' / .a. n 

Afgnfnf deeds and wills is neceflary to make them 
binditsf 1 ftc %ning.a wilfby the teftator fe an 
circumftance, Without which 'ti* no; a, will; 

exprefly * 


i 
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exprefly required bytheStat. 29 Gw. 4 . c;fy SakSUck. 
zr. soj. 

jfeigtt* dpaiuial . The, fubfcription of the King at the 
lop of grant# or letter® patent, which .firifcjpdspy MU, 
&c. Bitch, Com. 2 r. 34:7. By Stitt. 1 Mot. /. a. r. 
6\f any perfon fhall falfely forge or counterfeit the/#*- 
rnamd, privy-fxgnet, dr privy-feal, fuch Offences fhall be 
deemed high treafon. 

AigtHtm, A croft prefixed as a fign of afiTent and ap¬ 
probation to a charter or deed, ufed by the Saxons. Vide 
Stall. 

Signer. The titizentaf Louden are to hang out ftgns 
at their houfes, for the better finding out their refpc&xve 
dwellings, isle. Chart. K.'Char, L 

&tlentffttiU0, Signifies one of the privy council $ and 
fikmim was formerly taken for convtntuspriyatus. Mattt 
Parif. anno 1171. According to Littleton, it is an nfher, 
who feeth good rule and fileftce kept in court. Lift* 
Did. 

jftUfc. Certain fpecies of wrought iilk prohibited, and 
other wrought filks permitted to be imported, 19 H. 7. c. 
at. Explained by 3 Goo. 3. f. 21. Regulation of the 
trade of iilk-ihrowing in London, 13 14 Car. 2. c. 15. 

8 & gW. 3. c. 36* / 6. Silk thrown in the gum, 1 W. 
fer M. c. 5. ft 2. Wrought, 2 W. 13 M. feff. 2. c. 4. / 
3,4. \W. &M. c. 5./2. 9 & 10 W. 1. r. 44; / 
80. 11 k 3 12 W. 3. c. 3. / 1 And raw filk, zW,& 
M. feff. 2. c. 4. ft $. And filk-ferret, or floret, to what 
duties liable, 4 W. & M . r. 5. / 2. Thrown filk to be 
imported only from Italy, 2 13 M. ft. 1. t. 9. 1 

Jo. ft. \. c. 27. r. 28. 2 & 5 An. t. 13. Rcftri&ions 
on importing alamodes and luftrings, 4 t 3 5 W. t 3 M. /. 
S' ft 14* Permifiion to import fine Italian thrown filk, 
5 W. k 3 M. C' 3. Foreign alamodes, t3c, to be felled 
at the Cuftom-houfe, 5 W. 13 M. c. 20. ft. 45, 6 ftT 7 
W. 3. t, 18. ft. 28. Alamodes, GJV. not fealed, for¬ 
feited, 8 & 9 W. 3. c. 36. 9 13 10 W. 3. c. 43. ft. 5. 
A duty per pound weight on imported luftrittgs and ala- 
modes, 9 13 10 W. 3. r. 30. Alamodes and Tuftring# to 
be imported only at London, 9 fef 10 *■ 43 * Char¬ 

ter 


f the luftring company confirmed, 9 Z 3 10 W. 3. c . 
43. Penalty on officers of King’s fhips importing filks, 
9 t 3 10 3. r. 43. / 4. Wearing French alamodp, 

<3t. prohibited, 5 c. 20. Foreign filks mixed with 
gold or filver, forfeited, &c. 6 Ana. c. 19. ft. 14. A 
duty on printed filks, cailicoes and fluffs, lo Alps. c. 19, 
/ 69. Perlons printing filks, * 3 c. at other places thap 
their uftud refidence, to make a particular entry of the 
fdks before printing, x Geo. ft. 2. c. 36. ft 21. Premium 
on filk manufactures exported, % Geo. 1. c. 15. The im¬ 
portation of raw filk from the Streights, (except from the 
Grand Seignor’s dominions) reftrained, 6 Gov. 1. e. 14. 
Raw filk of China to pay the fame duty as Italy, 23 Geo . 
2. e. 9. Raw filk of the plantations may be imported 
free, 23 Geo. 2. c. 20. Raw filk of Ptrfta, bought in 
Ruffta, may be imported From any port in RuJJia, 23 Geo. 
2. f*34. Foreign filks* and velvets to be fealed^t the 
s Cuftom-honfe, 26 Geo . 2, c. 21. Penalty of importing 
foreign filk ribbands, laces or girdles, 3 Gee. 3. t. 21. 
AGL to prohibit the importation of foreign wrought filksi 
and velvets for a limited time, and for preventing unlaw¬ 
ful combinations of workmen employed in the filk ma¬ 
nufacture, 6 Geo. 3. e. 28. 

ffrfUuCbtotatr, and C^pftrfler, Is a trade or myftery 
ttawwtnds* twills, and fpins or throws filk, thereby fitting 
JkifcMifeuJrhfy are incorporated by ftatute, and mention 
•711made of fitk-wioders and doublers^ which afeiaembers 
^>f the fame trade. 14 Gar . s' e. it. Noi^' fhi^l''exer- 
cife the filk-throwers trade, # Vnt fuch as " 
years appftmticefhipto mi pain of 
month. Stat' ihtd .. Bifk^rihders, (fk'\ 
taihingfilk, delivm^liym-ihrowe^, 
mage as a jofike fhaM orael^ Or' hdt ^ 
and fee in the ftocksi atfd'ft# reemi 
ted to jMifon by a juft^ of till'...^— - - 

tfm pm “jw** 1 *. •rpm.M.t' 4* l .4 
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he deemed ftmony ; and the penalty on thit 
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a mfetoftfab From tb W«iu a 
Colonel Sidnefts attainder by a 5 of parliament in 1689, 
it may be collected that the mrcfmiUtude 0 f hand-writing 
in A t . W0 P*J* r * tp a jury, , without other concurrent 
tepimpny, is no evidence ,tbat both were written by thf 
fame perfon. 2 U. P. C. 431. Black. Com . 4 r. 

WW, {Jtminellus, •velftmncllus) Is mentioned in the 
itzfift/ tread 9 and it ftill in ufe, efpecially in Lent: The 
>*gI*A Jtmnel is pants puriar, or the pureft white bread. 
Stat. 51^.3. 

■ Afmntlli {Jtminelltu ) From the Lat. Jmila , which 
I fignifiea the fineft part of the flour ; pants ftmilageneus, 
bread. It is mentioned in flat, aftftfa pants, (and is 
ftill in ufe, efpecially in Lent 5 ) bread made into a fimnell 
foall weigh two fliillings lefa than waftell-bread. Stat. 
ConSkf* “ mnc ^ wa * pureft white breads 

jfeiltionp, (Jimonia , venditio rei ftacret) So called from 
Simon Magus . 

offence. 

3. Honv far bonds of resignation are lawful; and the 
power exercifted over Jueh heads hy the court oft Chancery. 

4. Whether the ordinary is obliged to accept a reftgnatioa 
onftuch bond ; and feme objections to theft bonds conftdercd . 

1. Oft Jimony, generally. 

Simony is a corrupt contract for a prefentation to any 
benefice., o( the chur^i, for money, gift,, or reward : It is 
defined to be, ftuditfa voluntas emends vet vendendi alifuid 
ftpirituale asst ftpirituajs annfxum eperg fubfecw, —■ Alfo 
venditio tm fatten to called frep Siam Magus. And 
foixie authors mention Jimony per metnus triplex $ as per mu* 
nus a manu , /. e. by bribery, where money is paid down 
for a benefice; per ,muons a lingua, by favour and flattery; 
per muons ah etfeamo*A> e. by a fordid fubjeCtion to the 
patron, or doing him ferrices: To which has been ad¬ 
ded, thc makmg of preftnts, without taking any notice 
of expeCling a church benefice. 

It was agreed by all the jaftices, Trin. 8 Jac. That if 
the pati:pn prefent any perfon to a benefice with cure, foe 
money, that fuch prefentation, bV. is void, tko* the pre- 
fentee were not privy to xi i and the ftatnte gives the pre¬ 
fentation to the King. Co. 12 Rep. fil. 74. Simony 
may be by compact between ftrangers, without the privity 
of the incumbent or natron. Cro. 1 s par. foL 331. 
Bawderoke* s cafe. Boh. Rep, fol. 165. Nofts Rep . foi* 
zt. Paft all $ cafe. And 3 lift. 153. Some authors men¬ 
tion Jmoniaeum per munus triplex, and tell us of a perfon 
who took offthe cap of Grtftulan, an archbiihop of Milan, 
and (baking it, told the people, Ifte Groftdasms fui eft fuh 
ifta cappa (?2f non de euie dice) eft iimoniacus, 13 c. per 
munus a maun, i. e. by bribeiy, per munus a lingua, i. e. 
by favour and flattery, per mumu ah obftquio, i. t. by n 
fordid fubjeCUng hirafelf to the natron. Cowell. 

Simony is generally f&id to be the buying or felling 
holy orders, or feme ecclefiaftical benefice. An ecclefial- 
deal benefice, in the larger fenfe of it, in which it is 
hen ufed, comprehends not only parochial benefices, but 
all ecclefiaftical dignities and promotions. As by this 
offence worthy and learned men are kept out of the 
church, and a door is, to the great feandal of religion 
and prejudice of morality, opened to perfonsby eomeans 
qualified to difeharge the duties of the faefed fon^ion, 
it is of the utmoft cdnfequence to fociety %t ^t be pre¬ 
vented. with a view to this, canons w^e anckntiy 
made, bv which a very ftria oath m%dwpuhi 2nd it 
— —-with fieprivatimi or difife|tity, as the cafe 

*7? K of as a thing fo 

eye of rimC^imipn law, that a plaintiff 
mt cohld 1 ' %mm; the ftatute of Weftm. a, 

prefentation, it being 
‘^'io^alue ; nor could a guardun 

..iVfiWin mmwtbn in the right of his hair* 

as he could fate nothing for it, he could not 

bring 
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Wtng it to account* This doftrine it confirmed ju 3 Inf. 
176. and the book adds, that it ss the moire odious to the 
Common law, bearnfe it is frequently accompanied with 
perjury, for the prefen tee is {Worn to commit no fimony. 
In Cro. Ch. Matkaller and fodderici, it is (kid that 
this has by Ac taw offSod and of the land been at why# 
accounted a great offence. In Hob. 167* Wintomb and 
Pullefton t it is laid down, that a bond on a fimoniacal 
contract is againft law, becanfe ** imps cattfk, and contra 
tones mores ; nay, that it is as void as an usurious bond, 
which, if paid by an executor, is a devafiavit. The 
fame is held in Cro. Car. 425. Bytte and Manning In 
Carth. 252. Bartlett and Finer, ftsch bonds are faid to be 
void as being againftlaW,altho* they are not fo declared by 
the ftatute. As neither the configuration of the heinoul- 
nefs of the offence, nbr the provifion made againft it by 
the C.mon or Common law, was fufficient to put a fmp to 
this mifehief, it was at length retrained under fcvere 
penalties by flat. 31 Eliz. cap. 6. 4 AW Ahr. 465. 

2. What Pall be deemed Jimony ; and the penalty in this 
offence. 

By flat. 31 Eliz. c . 6. feB. 35* it is ena&ed, « That 
if any perfon or perfons, bodies politick or corporate, 
lhall for any fum of money, reward, &c. or by reafon of 
any promile, &e. prefent or collate any perfon to any 
benefice, iffc. every fuch prefentation, collation, &c. {ball 
be utterly void, and it (hall be lawful for the Queen, her 
heirs and fucceffors, to prefent, ts'e. unto fuch benefice, 
&c. and that every perfon or perfons, bodies politick or 
corporate, that {hall give or take any fuch fum of money, 
&c.QT take or make any fuch promife, &c. (ball forfeit the 
double value of one year’s profit of every fuch benefice, 
tffc. and the perfon fo corruptly taking, &c. fuch be¬ 
nefice, &c. fhall be adjudged a difabled perfon in law to 
enjoy the fame. 9 

By Jeff. 6. it is ena&ed, * That if any perfon fhall for 
any fum of money, reward, b'c. admit, inftitute, in flail, 
in dud, inveft, or place any perfonsia or to any benefice, 
(Ac. fhall forfeit the double value of one year’s profit of 
every fuch benefice, ® fc* Vide the ftatute. 

A donative is not within the words of the ftatute; yet, 
as a corrupt prefentation thereto it within the mifehief 
intended to be thereby remedied, it is within the mean¬ 
ing of it. Cro. Car , 331; Bawderitk and Mackaller. 
For the fame reafon the corrupt promoting to, or ob¬ 
taining of a curacy, has been held to be fimony. Carth. 
485. Siihop ofS/. David *s and Lucy. 

This offence Is more frequently committed when a 
church is void; but it may be committed when it is full. 

If a con trad be when a church is full, to give a fum of 
money for a prefentation to it, when it (hall become 
void, this is a fimoniacal con trad, x Brewed. 7. So the 

buying when a church is full, with intent to prefent a I 
certain perfon,, and the prefenting that perfon when the 
living becomes void, is fimony. Lane 10z. Kitehin v. 
Calvert, Noy 25. Winchcmb v. Pullefen. So if one 
purchafe the next avoidance of a church, with intent to 
prefent his fon or kinfman, and does prefent the perfon 
intended to be presented, this is fimony. Noy 25. GodL 
•390. So the purchafe of the next avoidance of a church 
when the incumbent is tick or near dying, with intent to 
prefent a certain perfon, antNthe prefenting him, is fimo¬ 
ny. Winch 6 3. Sheldon v. Brett. Noy 15. Hughes 390. 
See 4 AW Ahr 469* 

Notwithftanding the determinations, that if one perfon 
purchafed the next prefentation of a benefice when full, 
With defign to prefent a certain perfon, and did prefent 
him, It was fimony, it became a doubt whether it was 
fo for a clerk feimfclf to purchafe for himfclf the next 
turn in a living ? To remove this it was ena&ed,' * That 
if any perfon lhall for money or profit, in his own found, 
or in the nafoe of any other perfon. promote the nektpii- 
fentation or cdBathm to any benefice, and beprefctifol on 
Collated tKefoeo,'it (Hal! be deemed to all intents and [ 
purpofes a fimdftiaoal contra®.’ 12 An* ft. z.' cap, “it. 
par. z. 
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aftfoing guiky^ at lead inf ore confcUntU, of this offence 
It is fit it foould be fo, eUe me« would be for “Over pur*- 
chafing (or their font and frifoids, and the almoft necwFary 
conference of fuch a tra&ck in living^, would be the 
filling the church with very improper perfons/ 4 Nm 
Abr. 469* * .. J 

It is equally fimony where the prefentation is by eper- 
fem ufurptng the right to prefent, as if it had jtjefinby the 
ptrfon having a good right, 3 hfff, 153. $0 if a pre- 
fentatioii be by one ufurping the right of patronage, ahd 
pending a quart impedit for removing his clerk, uio {* 
after removed, the living is fold, this i$ fimony, forthe 
church was never fail of that fforicj and by this means 
the fiatuie might be eluded, for it would only be getting 
an ufurjferto prefent while the living was void, and then 
felling it. 3 Lav, u$. Walk, y, > Hmmerjly , S. €. 2 

Vent. 32. A corrupt confca® with the wife of the pdtwm 
is fimoniacal, altho’ the jetton is not privy to ir. 1 Mot 
Rep. 255. Cro. Jac. 385. If a clerk contrails to giVe 
mohey tor being prefen ted 10 a church.and Is after pre- 
fented gratis; tMa is fimony. Lane 103. Kitehin v. 
Calvert. In this cafe the clerk is an unlit petfbn, for 
having at that time been capable of intending to buy a 
living corruptly. It alo implies fome defett in him; 
for the prefumption is that perfons well qualified will al¬ 
ways be preferred, and have therefore no need*to purchase. 
With this agrees Cro. Eliz. 789. where fitrfoiiy is faid 
to b(s voluntas five defderium emewdi vel vendendi JprrifttaUa 
vel fpiritualifnu aihartmia. This offence may be by a 
corrupt contra® between (hangers, qyen when neither the 
patron nor incumbent is,privy to it; for if tHere be a 
corrupt contnt®, it matters not by whom it is made: But * 
in ^his calk'the prefentec is not Jtmonia^us, and only prnc- 
mace prmotus. Cro. Car. 331. Bawd crick v. Matkaller. 
Sid, 329. 3 Lev* 337. Lane 103. Kitdiiu V. Calvert. 

See Lane73. and 5 Lev. 338. 

If a (tranger, the church being void, contra®* With 
the patron fir a grant of the void turn, and preftnts a 
clerk not privy to the contra®; yet, although the grant 
being of a chofe in a®ion is void, as the incumbent Come* 
in by a fimoniacal contra®, he is not to be confidercd as an 
ufurper, but as one Jimoniace prmotus. Cro. EHtf. 788. 
Baker v, Regers. So where X jfhtheh the ckdrcV being 
void, contra®# with the gr^mtee of the vaid turn to per¬ 
mit the grantor to prefent his fon, and it isdofie, this it 
a fimoniacal promotion. Cro. Jac. 533. Booth v. Potter. 

So if a father, in confideratjon of a “Clerk's tt&rrylng his 
daughter, doth covenant with t the father of the clerk, 
to procure for him a prefehtataon 1 to a ceftaih church 
when it lhall become void, and he is afterwards thereto 
prefented, it is a fimoniacal promotion. Qte. Car . Izz. 
Birt v. Manning. 

Theft three lag cafes may ferve to coiifirm what has 
been obferved, that in the cafe of fimony, it is unlawful 
for a father to do what may not be done by a ftranger* 

See Noy 14 z. Cro . Car . 426. Lutnu. 343." ; 


From all thWb adtitoririo it appears, that altho’ it be 

Uwful, exeept in dBf cafoa excepted, to purchife the he#i w _ 

fitvoidancc when a church is full, there is great danger*j bond, was not many yqfoq'fd 


3. How far bonds of refignation are lawful \ and the 
power txercifed over fuch bonds by the court of Chanter^. 

A bond of refignation is a bond given by the perfon 
intended to be prefented to a benefice, with ’condition 
to refign the fame 5 and is foccial or general. The con¬ 
dition of a fpecial one is to refign the benefice, in ftvour of 
fonto certain perfon, as a fon, kinfman, or friend**# tfys 
patron, when he fhall be capable of taking the 
a general bond ,the incumbent" is bound 
requeft of thepa|ron* 4 New Ahr. 470. , ' 

A bond with condition to refign within three monthl 
W&t beingrequeftd, tothe Wfo that fhVpatfon might 
pwfwto bis ton whe^bf W^b 3 e, ! ^as ^^; 
and the jadment wfo >: k%^e(} ih tM IkdlWodbr «ham- 
wap mM Wifhput any'(toltiurdfi fimony 
bMd mtefUt&idHfai be. 

i»fice., or.rf, m*y 

preftnt in. Ton, to. iefigft; bdt iTM¥^^a#>iWd bee* 
te ftt fbe'pation.bftye «,J«»fe of tberiebe OT'frtfefj «fto 
P*T *£“» «« «wiejr. It bs 4 be^ fiSeaUtt}. >'C«. Jac, 
,Tbein 
wJucb wu fpecial 

hAnftidL &vM not meittf «t*sM i 4a r > * * 

9 ' ttmi or 4 
: »^general 
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it&ihi* boiiS, and tile jcdgttwiit inf ifcii faft w*» life 
affirawd in the- ExchefUe^ Chamber. Cro. Car. »8o. 
Miihlttc* V. )VoQd. 

The authority of thofc two cafes having been rejjeated- 
{^ecognifed, at length it Was confidcred as * point fet- 
tleli, that a general bond of relignation is goodr and the 
court refilled to let the validity of h be called in qiuelUon. 
Sir 227T Puli v. Ceamifi tfCarliJk. So in • late cafe, 
Mr. Serjeant Draftr being about to argue agaiuft. the va¬ 
lidity of fuch .bond, he was flopped by the court. MS. 
Aep. Trim 27 Geo. 2. WJndbam Vs Mower. Jfcf $ bond 
of relignation, which ought only to be made ufe of to keep 
the incumbent to refidence or good behaviour, Jk mace 
an improper ufe of, the coert of Chancery will interpofe. 
dan. Prtc. C13. a Cbm. Rtf. 399 -' A perpetual in- 
jun&lbn was granted again ft filch a bond, becauft it ap¬ 
peared on hearing the caufe, thfit the patron had made ufe 
of it to prevent the incumbent from demanding his tithes. 

I Fern. 411. Durjlonv. Sands. 

A bili being brought to be relieved againft a judgment 
obtained on’ a bond to refign upon requeft, if appeared to j 
lfave been offered to the incumbent, that if he would j 
give yooL he fhould not be fted upon it. Satisfaction i 
was ordered to be entered upon the judgment, and a per- j 
petual injunction was granted. A new bond of refigna- 
tion in penalty of 206/. a much lefs fum was indeed de¬ 
creed ; but no afttotr was to be brought on k without 
leave Of the court: And the Lord Keeper faid he did not 
know that fuch bonds were ufed before the ftatute* that; 
they had been fin’ce allowed only to preferye the benefice 
for the patron himfelf, or fome child or friend of his, or 
to prevent non-relidenee or a vicious cowrie of life, in an : 
incumbent; and that though a bond be to refign general- J 
ly, he would not allow it to be put in fuit, ualefr fome ! 
fuch reafon was ihewn for requiring a relignation. be- j 
caufe a door would be thereby opened for Antony. Eq. 
Cajts Abr . 86*. Hilliard v. S tapleton. 

On a bill to be relieved againft a judgment on fuch a 
bond, the defendant proved milbchaviour, and it was for 
that reafon difmifled. Eq. Cajts Abr. 228. Hodgfon v, 
Thornton. So a bond to refign on requeft fhalL not be 
made ufe of to turn out the incumbent u»fefs there be 
jjon-refidence or grofs milbehaviour; and if any other u(e 
be made of it, the court will grant an injtm&icw, Chan. 
Prtc. 513. Hawkins v. Turner. From fome of theft 
cafes, and particularly the laftf which was Pq/'tb. y Gto. 
there is reafon to conclude that general bonds of religna- 
rion mere not then held good in equity: But later deter- 
miiAtiona fttew that they now - A bond to refiga ge¬ 
nerally hwbnm often held goo#lli4He:court of Chancery. 
Str. 227. Ptelt v. Ccuntefs of Caritjb. •: 

An injuo&ion has been granted where: an ill ufe has 
been made of the bond, i. e. by takiog im anauiry from 
the incument, for the ufe of the nephew, for whom the 
living was intended. Stf. 5 34 * 


4, Whether the eriineSy is obliged t» accept a refigna- 
/ion on fuch bond; and Jem objeBions to thefe bonds confi* 

^However it may be now fettled, that fuch bonds are 
good both in law and equity; a queftion has hrifen, and 
is not perhaps fettled by judicial determinations, whether 
the ordinary is obliged to accept a refignation on inch a 
toMj*’Tis faid it’s in the power of the ordinary to difeou- 
* jpapt heu fe.of fuch bonds, for he may refufe to accept a 
yMgnaSon made by conftraintof one of them. Waif. 
Horn. Inc. 24. # 1 i ; ^ . ■ ’ . 

The bilhop refufed to ageept a refignation on fuch a 
bond, and ordered the incumbent to continue to ftrve the 
cure, declaring that he would never countenance fuch 
unjuft pli&ces. % Chan. Mep. 398. Dmjba v. Sands. 
An ordinary ft m obliged to accept « refignation on 
fuch a bond* enlefr theve be juft cauft to tom the in¬ 
cumbent oat of the benefice. Chan, frdti 5*3. Hawkins 
\Turntf* ' ’ ■' 

In a late cafe a grant Was to 11 clerk of tin two firft of 
'three livings whith fiiould frdt, pmidedbewa* capable 
when they jffi d fall of holding tibtn. IniOrder to make. 

" (fable of taking dneof thefe benefit, Griffith 
the clerk tendeiad a Mpmm of another benefice to the 
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ordinary, but he refufed to accept it. One of the ques¬ 
tions made in this cafe was, whether the ordinary was 
obliged to accept this refignation l It was mfifted , by Mr. 
Minify on one fide, that no cafe could be adduced to 
ihew that the ordinary can arbitrarily refufe. to accept a 
refignation of a benefice. Mr, Attorney Murray, who* 
was on the other fide, (contented himftlf, as to this objec¬ 
tion, with faying, that the plaineft points having fcarce 
cyer bpen called in queftion are fupported by the fcweit 
authorities. Ho decree was made as to this point j but 
Lord Hardwicks intimated it once or twice fa ftrongly tor 
he his opinion, that the ordinary ought to have accepted* 
the refignation, that he did afterwards accept it. What 
fell from theft great men on this occafion, is enough to 
render the do&rine of the two laft cafes fufpicious; For 
if thefeare law, fome notice would undoubtedly have been 
takep of them. This was not indeed in the cafe of a re¬ 
fignation bond ; but it was perhaps a ftrongcr cafe; for 
if the ordinary cannot refufe,-where, as here, a clerk would 
refign merely to take another benefice, it would be ftrange 
to hold he may refufe a refignation made at the requeft 
of a 'patron, in confcq.uencc of an agreement with him, 
which it has been again and again determined both at 
law and in equity, he has a right to make. Marquis of 
Rockingham v. Griffith, Eafitr term , 27 Geo. 2. 

Whatever doubt may Hill remain, as to the ordinary’s 
being obliged to accept a refignation on fuch a bond r 
theft two thing* have; as will prefently appear, been de¬ 
termined ; that the patron cannot prefent again till he 
has accepted it; and that whether he does or not, the ob- 
ligOr is liable to the’penalty of the bond, if he undertakes 
as is ufpally done for the acceptance of the Ordinary. 4 
New Abr . 473. If a prefen tat ion be made before the bi¬ 
lhop accepts the*refignation of the iaft incutnbetot,. it is 
void. Cafes in the time of ^geett Am 270. Rieij v. 
Adams. Hoy 147. Cfo. fac. 198. If the obligOr binds 
himfelf to refign a benefice, it is upen him to procure the 
ordinary’s acceptance of his refignation.. Lutw. 693* 
Stud holm* v. Norrifon. 

To an a&ion upo* a bond, with condition ft to refign 
on requeft that the patron may prefent again, it was 
pleaded that the ordinary would noi accept the defendant’s 
refignation* On a demurrer this plea was held bad j and 
per cur*, it ihould have been averred that the ordinary ac¬ 
cepted the refignation, for his acceptance being; as iar 
laid down, Cro. Joe. 198. necefiary to compleat the 
refignation, it was the duty of the obligor, who under¬ 
took to refign, to procure this. So if one undertakes to 
enfeoff another, he undertakes to make livery as inci¬ 
dent thereto. The btfliop as to the obligee is a-filanger, 
and if an obligor undertakes for the ad of a ftrangter, he 
is at bis peril, as is held r Sound. zr$. to procure it. 
MS. Reports Hilar. 28 Geo. 2. Hefcot v. Gray. 

The reft It of the whole is, that bonds of refignation 
are good in law, and that equity will reftrain all improper 
ufe of them. It is not always true, but is ft much oft- 
ner than fuperiicial and hefty thinkers imagine, that the 
law, and particularly that part of it which is deduced 
from judicial determinations, is founded in iolid reafon ; 
and it may perhaps be ihewn that it is fo in the prpfent 
' cafe. The attempting, this will at leaft be excuftble, ,bc- 
cauft fome great and |bod men have exprefied their dif-‘ 
‘ like of thefe bonds. 4 Nsu/Abr % 473. which vide, . 

The principal of the particular objedions is,, that which 
is reported to have fallen inoTti tiolt Ch. J. Comb. 394- 
that is, that a refignation bond comes as near^fimohy as 
poifible; it being eafy to procure a round fum of money 
thereby* By making the penalty'of the bond adequate 
to the value of the benefice, *nd agreeing privately that 
the money ftall be paid, it would wfchpai doubt be an 
oblique way of felling it, and ..more j^han come near, for 
it would he downright firaony. If there was no other 
way, or not as eafy a one* to do the fame thing, this 
obje^qw would be infmmoiitahle; but if there is, it 
can be, of ^ much itnpottance to Hop this up. The 
$upe ch?rk, whofe cowfcSsnce would allow him to do 
this, might as Wd|l advance the money agreed upon at 
firft, Aftt« »ot ftit him, give an abfolute bond 
to pay thr xuoney at m future day. As the fame crime 
might be co mmi tted, and with as much secrecy, 
ToH ^ • what 
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♦/Vat end would it anfwer to prohibit fuch borf&s, Par/, Count. 195. Arid when a church U f^tlcn dotf»j 
which, as is allowed by all, nday be made ufe of by a and the parifli becomes deftitute of parifhiQners, it is iaii 
patron to pufliih neglett of duty or immoral conduct in to be a fine-cure. Wood’s Inft. 153* Black. Com* 
the inifcmbfent, and for other good purpofesf 4 New 1 V. 386. , ' . t „ . 

Jbr. 473, 474 - ' »im 70 U, i. r. Without day: before the aft for turn- 

Another obje&ion is, that, when the patron takes a ing the law into when judgment was given agajplt 

general bond 6f re Agnation, it is only a pfefentatien the plaintiff in an action, he was faid to be in mi/entor- 
during pltfafurc. Be it fo, and fuppofe, which is the dia fro falfodamore Juo ; and for the defendant , 9 tat hide 
utmol? that can be fuppofed, that it is hot taken with a fine die , and the defendant was difeharged, lie* z LilL 
defign to awe the incumbent into great care in the dif- 220. 

charge of his duty, but to let fome friend or relation af- Afngit 4 > 0 tib> Simplex obligettio. A deed whereby the 
terwards into the benefice. It by no mtans neceffarijy obligor obliges himfelf, his heirs, executors, and adim- 
follows that the church, which is the grand thing to niftrators, to pay a certain (urn of money to another at a 
be guarded again A, will therefore be filled with an unfit day appointed. Bloch Com . % V. 340. 
perfon. If the fucceffor. Which may be the cafe, is nou omittg, Is a writ on affoctation of juftices, 

better qualified for the office, the intereft of religion will by which if all in commiBion cannot meet at the dry af- 
be advanced by the exchange, If he be not fo well qua- figned, it is allowed that two or more of them may fiiiiiK 
lifted, it is a misfortune; but it is 'fuch w one as, in the bufinefs. Beg, Qrig 30a. F. N. B. s$$. And af- 
the prefent circumftanccs of things, cannot be entirely ter the writ of affociation, it lBufual to make out a writ 
prevented. While the right of patronage, or while hu- of Si non omnts* direfled to the. firft juftices, and alfo to 
man nature continues as it is, there will be miftalfes in thofe who are fo affociated to them, which reciting the 
judgment, and patrons will be induced by partiality tp purport of the two. former commifiions, commands the 
judge too well of the abilities of a relation or friend ; but juftices, that if all of them cannot conveniently be pre- 
it makes no difference, whether either of tbefe happens fent, fuch [a number of them may proceed, lie. ,F. N B. 
when the benefice is at fir ft void, or at any given time xxx. 

after; or if there be any, it is in favour of the practice, JNttMftg #U!t0, la a provifion made by parliament, 
for the mifchief fbr fo long at leaft as the firft incumbent confiding of furplufages of other funds* appropriated for 
holds the living, is thereby poftponed. 4 Hew Abr . 474. paying the publick debts of the nation: And many late 
For more learning on this fubjed, fee 19 Fin. Abr. li 4 datutes have been made for applying the growing produce 
New Abr. tit. Simony , and Black. Com. 1 V. 389, 393. thereof; alfo money is often borrowed on the credit of the 
% F. 278, 4 F.6z. finking fund* ufually one million a year towards railing 

^i'mple>eontrait, debt by. Debts by fimple-contra#*, fupplies for publick fervice. See the fcvcral datutes con- 
are fuch, where the contract upon which the obligation cerning the funds. 

arifesi is neither attained by matter of record, nor yet This finking fluid is the lad refort of the nation; it’s 
by deed or /pecial inftrument, but by mere oral evidence, only domeftic refource, on which muft chiefly depend all 
the moft ftttiple of any; or by notes unfealed, which are the hopes we can entertain of ever difeharging or mode- 
capable of a more eafy proof, and (therefore only) better, rating our incumbrances. And therefore the prudent ap- 
than a verbal promife. Black. Com » z T. 465; plication of the large fums, now arifing from this fund, 

Aimpieriaftetlp, The felonious taking and carrying is a point of the utmoft importance, and well worthy the 
away of the perfonal goods of another. See Black. Com. ferious attention of parliament$ which was thereby ena- 
z F. 23 6* lie. where the fubjeft is fully, methodically bled, in the year 1765, to reduce above two millions 
and learnedly treated : and fee alfo, Latrtwf. Sterling of the public debt. Black. Com. 1 F.%t^* 330. 

jfeftttpley Signifies fimple, or Angle; as Chart a fimplex which *wde. 
is a deed poll or Angle deed. ftipcftetlUl, Was what we now call a hundred. Leg. 

fibfiftplep bentftcium, A minor dignity in a cathedral If. 1* c. 6. 
or collegiate church, or any other ccclcfiaftical benefice jbi mogWOfeailt, A vyrit that, according to the old 
oppofed to acure of fouls; and which therefore is con- books, lies for a creditor againft his debtor, who before 
Jiftent with any parochial cure, without coming under the the fheriff in the county-court hath acknowledged to owe 
name of pluralities. hie. creditor fuch a fumjeceived of him: The Forq^ff 

■ Jbfmplcp JtlftfciftrfttB, This ftyle whs anciently ufed which writ is this viueom. $. Saieksm ft&cip; 

for ztypuifne judge, that was not chief in any court; and tibiqmdfi A. B. recognofcat fe debere C* D. §>u$ng\ lib. 
there is a writ in the Regifier . beginning thusI John fine uheriori dilatione tunc ipfum difiringas ad trmdiB. debt- 
Wood* a fimple judge of tb court of Common Pleas, he. turn eidem C. fine dilatione reddendum. Tefte, lit. Old 
jbfntttl enm, Are words ufed in indiftmests, and de- Nat. Br. 68. . 
clarations of trefpafs againft feveral perfons, where feme jbitt of a meffuage or manor houfe, lie. See Seize* 
of them are known, ana others not known : Af the plain- fibttbcuitOman, (Sax.) Such a man as had the office to 

tiff declares againft A'• B. the defendant fimul cum C. D . lead the men of a town or pafifh. Leg. In** cap. 56. 
E. F. and'diver, others unknown, for that they commit- Dvgdale fays that in Warwickshire the hundreds were for- 
ted fuch a trcfpafs, lie. z LiU. Abr. 469. If a writ xnerly called Sitbefoca* and that Sithficundman and Sitb- 
is generally againft two or mote perfOns, the plaintiff may atndman was the chief officer within fuch a divifion, i. e. 
declare againft one of them with a fimul cm ; but if a The high conftable of the hundred. Dugd. Antic. Warw . 
man bring an original writ againft one only, and declares jfeftbefota, A Saxon word for franchife or liberty, a 
with a fimul cum* he abates his own writ. Condor. 26o. hundred. Rot. Part 16 H, a. 

ftine affenfti capitaif, A writ that dies where a bi- 0 fp Clfthi Theft are offices 

Ihop, dean, prebendary, or mafter of an hofpital aliens ceiy of antieat continaance, and they were here£ojo,,e s 
the lands holden in tight of his biftiopriek, deamy, houfe, fpirituaL perfons, as may appear by the Stat. V4 G K f t , 
He. without the affentof the chapter or fraternity; in 8* They ar^ principally concerned in matters of equity 
Which cafe, his fucceffor fhalt have this writ. F. N* B, and tranfafl and file all pro^edinga by bill and anfwer 5 
195. And if a bilhop or prebendary be dififeifed* and af- and alfo iffue fome patents that pafs the great teal, a* par* 
terwards he releafeth to the difleifbr j this is an aHenldon, dons of men fbr cbancemedley, patents for ansB^adors, 
upon whicih may be brought a Writ Bo fine afpmfn cufk* iheriffs patents, and feme others; And all thfefe matters 
tali: But the fucceffor may enter upon the dtiftiior, if he are crtafa&ed by ifabc uUdcr-clerks, or others by them 
doth not die feHed, nctwithftandmg ihk relesfe of his appointed. Thpy likbwlfe fign all bfite coplei hi order 
predeceftbr; for by the releafe, no mart paflbth than ' tone read in court, and alib.certificatei, fiiida|ieiid ( upoi& 
he may rightfully releafe. New Nat. Br. 432. A per- the court in term, by two at a rime, at fPifikmer* and 
fon may have‘this Writ of lands upon dexxriies of feveral there read the pleadings. 

predeceffors, Gfr. * l%e bufinefs of ri»w.pfiice is doae tm&r^lerki; 

ftine«ttxre, Is'Where W redtorof a parifh hatha vicar eachofwhichhas $mt in the OfKce (fn 
Under him endowed and chaigbd with the t«u«j fo that and whereof every fixrelerfc has % eertafei nnafth ^^; Ufe alty 
the reftor is not obliged either to duty or refidence, Dtjgg*s about ten, befides two wairinjg cferife la hhdi <B$lfion; 

2 all 
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alfwFich ate accountable to tbfeir refpetttVe fixcterksfor 
the bufineflt they tranfa#. Harrifott's Chan. Pra&, i f. 
25,,, * 

Were fervants of the faihe nature with rod- 
ig&ts, via. Bound to attend their lord whenever he 
. Jtat; but they were accounted amon£ the Englijb Saains 
as rreemen, becaufe they had lands in fee, fitbjett only to 
filch tenure. Leg. hue. cap. 26. See HiedtnL 

Rifely Is where pieces of money are cut Out from I 
the flat bars of filver, after drawn through a mill, intoj 
the refpeftive fixes or dimenfions of the money to be made} 
the refidue it> called by this name, and is melted down 
again, Lonvnd's Eft, upon coin^pag. 96. 

&ha?Mla, Seems to be hh engine for catering of fifh: 

It was efpecially given in charge by the juflices* that all 
juries fliould inquire do hits q*t pifeantur turn KiddclLs (A 
Skarkallis. zlnft.$ 9 . 

jfeittllft, A fear or wound.- —Si off* extrdhuntur a 

capite & flterda magna kvetur, (Ac. Brad. lib. 3. 

ii », (ifland of rock). Patent granted to William 
French, £fqj for a light-houfe there, confirmed, 3 Geo, 2. 
r. 36. 

ftUitmerB, None fliall retain any fervant, journey¬ 
man, to work in the trade of a Jktener, unlefs he 
himfclf hath ferved feven years as an apprentice in the 
fame trade, in pain to forfeit double the value of his ware 
wrought. Stat. 3 Jac. (. cap. 9. 

None lhall fliall take the wool from any 
flieep-ikin or lamb-fkin, unlefs he make leather orparch¬ 
ment of it, (Ac. 5 EL (. 22* / 1.- None lhall buy Anns 
but to make leather or parchment, W. $ EL *. ±2. 
j x. Exportation of fltins and leather prohibited* 5 EL 
r, 2. / 2. Of Ihcep-fltins tawed permitted, 9 EL c. 14. 
None hut artiaans flttnners lhall drefs or export black 
coney-flans, 3 Jac. 1. r. 9. Merchants lhall not buy 
coney-fluna or morkins infm&ll quantities, 3 Jac. i. r. 

Duty on ikin^mpofted, 9 Amt. c, tt. /. 1. Draw- 
jack of ttyo-thirds on evolution, 9 Ann. r. x».< / 39 * 
Additional duty on fleins imported* 16 Ann, <7 26 . /, 1, 
Drawback on exporters oath that hides ait marked, 
10 Ann, c. 26, / 5. See Leather, 
jfefeptoltUlge, Is ufed for the ptecin&s of Calais, Stat. 
27 H. 6. cap. 2. 

£)lat>C, (Sax. Shed,) A long narrow pieee or flip of 
ground. Paroch, Antiq, 465* ' jj 

jfelanfcer, Is the defaming of a man in hi$ reputation, 
profeflion, or livelihood j which is a&iohible, ot. See 
AAm of the Cqfefcr Wordi, and Prohibition, and Black, 

There are no fiaves in England ; one may be 
a miHUinSfjfe, but not a ftavt. 2 Salk* 666. 

As to flavery, as Blatkftpme obferves, it is now laid 
down (Salk. 666.) that a Bare or negfo, he -infos? he 
lands in England , becomes a freeman | that is* the law 
will protect him in t^e enjoyment of his perfbo and his 
property $ yet, with regard to any right which the mailer 
may have acquired fiP the perpetual ferric* of JMwor 
Thomas, t^s will remain exa&ly in the fame Ante as be¬ 
fore ? for this is no more than die fame Hate of fsbjjfcftion 
for life, which eveiy apprentice fobmits to for the fpace 
of feven years, or lometisnes for a longer term. i&JacA.' 
y. 424, 425. From this doftrine it evidently 
that the xnafler may maintain an a£$dm 4gain& 
, who, after notice, retains or harbo***^ or do* 
from his mafor’e fervice, a negro* njpfcft the 

. rf-tfie matter: add (his, whether the negro be or be 

not baptifed which does not in any manner, alter the 
cafe.—As to flavery, he the fahjil Xhtfhie% treated in 
Black. Cm. I V. +zp 4* and M*& 0 * bpip efiUdmft 
i, xv. and of the flavery of nenoes. 7 st e; 3 . 

Jbleftge. A |edM'T€%irdie''&'g^«d1y Hatred to 

* draw offenders ©f high tfch galkws, to 

preserve them from w extreme Oail^ beSjf di " 

• holding the King?* jHdinjk in CamMeMhtrti Cart. 

H. 7 <.. , ( ' •' ■ 

Mmi&anam, «f m* 
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f tflm, (Exclnfa) Is a frame to keep or let w^ter ocf 
groomL By flat. 2 <?«* i. c, ip. a to deflroy any * 
fikice br lock on any navigable river, is made felony to 
be punifhed with tranfportation for feven years. 

ftmaha, A fmnek, or fraall light veflel., Ousel* 

. AtnaH Ocht0, Courts for. In London , and other trad¬ 
ing and populous di drifts, courts are eilabliflted ,fpr re* 
covery of /mail.debts in a fummary way, called courts of 
confluence. See Courts , and Black. Com . 3 V, Si, A 
434 * 

flhmaln (Ital. Smalto) Is that of which painters make 
their blue colouring; mentioned in the Btat. z vjac. 

U 'f. %. 

AjHoaludFaitbfRg0> The pentecoftals or cuflomary 
oblations offered by the difperfed inhabitants within n 
diocefe, when they made their proceffion to the mother 
cathedral church, came by degrees into a Banding annual 
rent, called Smoak farthings, Cowell. 

dmofcedfettber. Lands were holdcn in fome places 
by the payment of the Aim of 6 d. yearly to the Iheiiff, 
called Smoke*$slver, Pat. 4 Ed. 6. Smoke fiver and 
finoke*penny are to be paid to She minifters of divers pa¬ 
rishes, as a modus in lieu of tithe-wood 3 And in fome 
manors, formerly belonging to religious houfes* there is 
Bill paid as appendant to the faid manors, the ancient 
Piter Pome by the name of Smoh-monq. Twifd. ttift* 
Vindicat. 77^ The Bifhop of Lincoln , anno 1444* iffhed 
out his commtfiion— »+Ad kvandum le Smoke-Far things, 
(Ac. 

ftmagg&tff, Are thofe pOrfons that conceal prohibited 
goods* and defraud the King of his enftoma on the fed 
coafis , by rnnning of goods and merchandise. Stat, 8 
Geoi.t, r.J8, See Gufioms, aitd Black.Com. 

4^.155. 

Anoctsrittg«Afihtr. There w^xacuflom in the,vil¬ 
lage of Wykgki that all the fervile mnants Should pay for 
their tenements a fmall duty called $ no wring Sibber, to 
the abbot o f Colchfer. Placit. S8 Edw. 1. 

or fltium* Mixing and colouring it with oaken 
umber, or fufiick , yellow ebony, tobacco duff, fated, AAe, 
incuts a penalty of 3 /. fer every pound-weight. Stat. 

1 Geo. 1 » cap, 46. The penalties of adulterating tobacco, 
extended to Aiuff, 5 Geo. 1. cap. ix. A duty is granted 
of 2s. 6 d. a pound on fnuff imported from the Spanijb 
Wefi-Indies', and 5 /. for what is brought from Spain and 
Portugal, See. except France, by the Stat. 12 Gee. i« 
a6; ■ 

09 C* (Bax.) Signifies power, or liberty to imniftcr 
juftite and execute laws} alfo the circuit or territory 
wherein fuch power is exercifed: Whence our law Latin 
word feta is tiled for a feigniory or iordfliip enfranchised 
by the King, with the liberty of holding or keeping 4 
court of his fickmea : And this kind of liberty continues 
in divers parts of England to this day, and is known by 
the names of Joke a ad foken. Bra£t lib. 3. Lamb. —biullus 
fockman bobcat impunt peceandi ; i. e. None hath liberty 
of finning without puniibmcnt. Leg. B. 1. 

. ftocagt> or Aoccoge, {Svtagium, from the French 
Sot, that is vomer, a coulter or plough-fhare) Is a tenure 
of lands by or for Certain infenor fervices of huibandry 
to .be performed to the lord of the fee. Skene At vtrkor. 
fynif. fays, Socage is a tenure of lands, when a, then is 
infeoffed freely, without any fervice, ward, relief or 
marriage, and pays to his Load fuch duty , as is efiiled 
petit feryeanty, (Ac. There is free foeage^pmi hfe Jo - 
cage, otherwife called vilienage.~*And iwcOirdrng to 
BraBon, Socagim Merm aft, obi fit ftrmitimn Ar dena¬ 
rii* Dominis capitalists , & tdbil irndemmm fteOnr ad fin* 
turn (A ferwititm Regie. Thi $ free focbge is alfo called 
common fringe. Stat, 37 H. B. cap. '*&. . Other divifions 
(here are in our hooks, vm. BewAa^ M. 2. cap. 9 . aum. 
3, 0 MFfat. Bmn ftbl, 94. ■uejd, others* But by the fla- 
tuttf «» Gwn n. cap. *4* ^ e^Hgibs fliall be a^ndged and 
tate^to be tQtbti& famjbm common Jocage. See 
MmdPe Qhftdry m This was a tenure of fo large 

4$ extent, a^ the lands i n England, 

blights fervice, were held in 
Bo that h feems the land was divided between 
d^llr#M|u«itt|.'attd'ae they were of diKtretxCawturei, 
. db Mrikbfaftt Uiihifii laud# urai in a difoekt manner; 
vf ^ ^ - , ’ for 
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for tfce lands held in kttfghts fervice defechded to; the 
fcldefl fan ; but thefe held in villano Socagio, equally 
Among all the fans; yet if there 1 was but one mefluage, 
the eldeft ion was to have it, lb as the reft had th e value 
of that meftuage to be divided between thfcmi ’ Bra&on, 
lib. %. cap. 35, 36# See Black. Cm* 4 

^ Were thole tenants whofc teuure WftS Cal#d 

Socage \ otherwife Ailed Sockmen. . . 

£>octnaii0, or ^obemane, (Socmawti) Are fach te¬ 
nants as hold their lands and tenement* b y$ot*& «***», 
of which there are fcvcral kinds, win. Sobmani of frank 
tenure. Kit chin, fol. 81. Sohmatu ofbafa tenures, ibid. 
and Sobmans of antieat demefne, which left teem pro¬ 
perly to be called Sock mam. Cowell. 

fitocmen. The hufbandmen among our Saxon ancef* 
tors were of two forts; one, that hired the Lord s out- 
land or tenementary land, like our farmers ; the other, 
that tilled and manured his inland or demeans (yielding 
operam, not cenfum, work, not rent) and were thereupon 
called his Sockmen , or ploughmen. Spetman of Ffuds, 
cap. 7. But after the conqueft, the proper Sotkmanni, or 
Sokemanni, often mentioned in Damefday, were thole 
tenant! who held by no fervilc tenure, but commonly paid 
their rent as a Soke or fign of freedom to the Lord, tho 
they were fometimes obliged to cuftomary duties for the 
lervice and honour of thetr Lord. Cowell. 

0 mm, (Sax, Scene) A privilege, liberty, or franchife. 
Chart. Canut. Reg. 

Aototne, Sigftineth a euftop of grinding com at the 
Lord's mill; and bond ficomtm where the tenants are 
bound to it. Blount. , 

The crime of, and how pumihed, fee mg* 
gcry, and Black, Com. 4 V . 215. 

£9*0? and ffipAtt x Bifiopric of. By flat, 12 Geo. 1. 
Cm 2$. authority was given to the treafury to porchafe the 1 
intereft of the then proprietors of the IJk of Man* (which 
was formerly a diftinct jurifdidlion,) for the ufc of the 
crown: which purchafe was at length completed in the 
vear 1765, and confirmed by ftatutes 5 Geo. 3. c. 26 & 
30. See the Statutes. The Bilhopric of Mam or Seder, 
or Sodor and Man, was formerly within the province of 
Canterbury, but annexed to that of York, by*at. 33 H. 8. 

f jSwbe, £>0C, ®ob, ftOCA, Generally fignify liberty 
or privilege of tenants excufcd from cuftomary burden* 
and impofvtions. Sometimes Soia, or Soke, was the ter¬ 
ritory or precinA in which the chief Lord did excrcifc 
his Sac, Sake, or Saka, his liberty of keeping court, or 
holding trials within his own Soke or jurififtAion. Some¬ 
times ft figmfied a payment or rent to the Lord for ufmg 
his land with fuch liberty and privilege, as made the 
tenant a Socman or freeholder, upon no other conditions 
than a quit-rent. Cowell. 

Soke, Sign feat Ubertatem curia tenentium qnam (beam 

apptlUmuu Fleta, lib. 1. cap. 47. Stat. 32 H. 8. cap. 

15 jfrobemano, and Aobemantfe*. The former certain 
copyhold tenants fo called, the latter their tenures. Which 
Briton, r. 66. deferibes to be u lands and tenements, 
“ which are not held by knieht-temce, nor by grand 
<* ferjeauty, nor by petit, but by fimple fcryices,^ being 
« as it were lands enfranchifed by the King or his pre- 
“ dcccfibrs from their antient demefne.” Abel the fame 
name is alfo given them in Fleta, /. l. c. 8. Vide Black. 
Com . 2 V. 99, 100. ; ‘ 

&0fee«veetoe, The lord’s rent-gatherer in the fob or 
foken. Fleta. 

jfeoiorfuin, A foliar, upper 100m, or garret s Unum 
folarium voeat* a loft, Chart. Antiq. 

#oi®feri. The military fate of England includes the ’ 
fildiery by land and tea; and it is^agatbft our antient lau^ 
to keep up any ahny of fAdders in. the time*of peace. In 
time of war particular orders are made for the order And 
difcipHne of Officers and fildim, which; are to be con- 
fulted Upon all emergencies : and therefore we are not to 
expel) many lading, and perpetuallawa on that account. 
ma ^ bfi. 45. The chief ftatutes relating to the army, 
and • \{ voments,'aresas follow, w**- By 18 H. 6. Sol- 
dicn rerain ed, departing from their colours, without It- 
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ccnec, are guilty of fylony. , The 7 H.y. tap. 1/ mI J 

H. 8. cap. 5. ena&r'That if a captain fhall not have 
the whole number of hhfildiirs, or not pay them their 
due wages,, within fix days after he hath received it, be 
fhall forfeit all his goods and chattels, and falter impri' 
fonment. By the 4 & 5 Pb. H M. c. 3. if any pe^Oa 
being commanded to muiter, doth abfent hiiftfclf (having 
no lawful excuie) he fhall foffer ten day! imjprifohment, 
or pay a fine of 40/. And if any one authorized to levy 
or mufter fiddlers,, (hall take any reward to discharge or 
fpare any from the faid fervice, he fhall forfeit ten timed 
as much as he (hall take, He, The ftatute 1 Jac. 1. cap. 

4. ordains, That if any perfon go beyond fta, to ftrve 
any Foreign prince, as a fiddler, and he do not take the 
oath of allegiance before he goes, it is felony; and if b& 
is a gentleman or officer, that is going to ferVe a foreign 
prince, he is to be bound with two fureties not to be re¬ 
conciled to the fee of Rome, He. or it will be felony. 

By 31 Car, 2. cap. 1. no foldier* fhmU be quartered on any* 
perfons without their content.; and inhabitants of 

may refufe to quarter any foldier, notwithftandibg any 
order whatfoever. The 4 5 W .13 M. &e. was made 
for puniihiug mutiny and defertion, And by iq & 

11 W. 3. Officers and foldiert may exerdfe trades. The 

I, 4, 7, 9 fisf 10, (ffr. Ann . were made for punifhiag 
mutiny and defertion of foldiert, and falfc-m afters ; and 
for better payment of the army and quarters, ffr. Since 
which there have been a variety of alls to punifh mutiny 
and defertion, He. in general, all formed on the fame 
plan. Vide the laft. 

The 3 Geo . 1. cap. 2, and 4 Geo. t. e. 4. ordain. 
That no foldier (hall be taken out of the fervice, by any 
procefs, except it be for fame criminal matter, or for m 
real debt amounting to 10 1 . of which affidavit is to be 
made ; and if any foldier be otherWife arrefted, a juftice 
of peace by .warrant under his hand (Hall difeharge him: 
Yet the plaintiff may file an appearance, in an a&ion of 
debt, upon notice thereof givgpf f Und proceed to judg¬ 
ment and execution^ other than again ft the body of fuck 
foldier. A ferjeant in die guards cannot be arrefted. un¬ 
der 10/. Wilfi par. t. fo. 2t6. 

A common foldier cannot be a vagrant within the ftat. 

17 Geo. 2. Wilfon, par. l. fo. 331. 

By the 5 Geo, 1. c. 5. when an officer or foldier is ac~ 
cufed of a capital crime, the commanding officer, on ap¬ 
plication made to him, is to ufe his ntmoit endeavours to 
deliver over the criminal to the civil ntagiftrate, and he is 
not to be tried by a court-martial in eight days; within 
which time, application is to be made : but after that 
criminal may be tried by a court-martial. ^ ^ ' 

Stat. 11 Geo. 2. c. 6. No juftice of peace having a 
military office, (hall beconcsfcncd in quartering of fiddlers 
in the company, He. under lis command: And victual¬ 
lers refilling fildien quartered,' ;qr conftables receiving 
reward to excufe them, are to fofJRt not above 5 1. nor 
under 40/. 3 Geo. 2. e. 2. By fubfequent aAs, no 
juftice, couftable, He. may diredt more billets for Quar¬ 
tering fildiers than there are effe&ive men : And if any 
foldier be quartered on a private houfe, without the 
owner’s confent, he may have his remedy at law; and of- 
•ficers or conftables that quarter wives, children, or maid 
fervants of any officer or foldier infueh manner; ^ie of¬ 
ficer (hall be calhiered, and conftable forfeit 20 /. Bfke- 
wife where perfons are grieved in billeting fildiers, 
conftables, they may complain to the juftice; of peaAf i 
who fhall order fo many to be removed as they 
13 Geo. 2. c. to. # 

^ Officers or fikHert, if they deftroy game on their 
marches, of poultry or fiih, being conviAed before a juf- 
rice, are to forfeit 5/. an officer, and 20 tt % fiddler*. 
Ibid. When any perfon i» inliftcd a fildhr, he fhall . 
wi thin four days be carried before the next juftice of peace 
Or chief magiftrate of a feenvo* and declare that be fid § 
voluntarily; upon which the juftice i; to certify'#;’ ftiitf 
give hire theoiatli of fi 4 rii,ty, He. But if then kddkSekts, 
oft returning ^thi money received, and aos. for chaiget, 
he (hail be oifcharged: And military officers a&ing con¬ 
trary mthis m,; to incur rite like penalty a 

foifo-muftml " t G&. a* r. ,2. if m § ibfedag fe. Or 

refofes to go Jwifore a juftice, fa older m declare fiShR^ 

I* ’* ' Teat 
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fent or diifcpt $ he Hull be deemed a lifted folditr, and 
may be proceeded againfc as If hd had taken the oath di- 
recSj| by,the article# of war. ' Stat. io Geo* a. And in 
cafe miy f 5 bje& here or in Iceland fk tall lift or enter, him- 
felf, or. hnv one procure him, to go beyond the Teas* with 
ah intent io be inlifted as a foldier f to ferve any foreign 
prince or fate, without leave of his Majefty, he lhaU be 
guilty of (elcmy ; but if ftfchperlbn lifted, in 14 days af- 
ter difcoVer upon oath before tny juftice, &V. the perfon 
by whom he Was drawn in, fb a* he may be apprehended 
and convicted, the party difcoverkig is to be irtdemniffed. 

9 Gcc. z. c m 30. His Majefty may form articles of war, 
and conftitute courts-martial as well in Great Britain and 
Irelandf as in the iflands of Minorca, Gibraltar, tff, And 
if any officer or foldier defertk his Majefty *s ftrvice beyond 
fea, and efcape into this realm, or Inland, he /hall be 
tried here, as if the offence had been committed within 
this realm. Scat. 11 Geo. a. f. a. and 15 Geo. 2, t. 4. 
See Court Martial , and J Black* Com . 1 V. 407. 4 V. 

Co^o^atfonn. ' A corporation foie confifts of one 
perfon only and his fucceffors, in fome particular ftation, 
who are incorporated by law, in order to give them fome 
legal capacities and advantages, particularly that of per¬ 
petuity, which in their natural perfon s they could not 
have had. In this fenfe the King is a foie corporation, fo 
is a biihop; fo are fome deans and prebendaries, diftinft 
from their feveral chapters! And fo is every perfon and 
vicaf. " See Corporation r, and Black Com* IT. 469. 

j&olet e IDcbee, Words inferred in writs for recovery 
of nghts, tpc. yideDehtt* 

i£pol9 Ccnant, (fetus tmmefh he that holds land by 
his own right only, without any other joihed j and .if a 
man and his wife hold land for their lives, With remainder 
to their* fpn for life; here the man dying, the lord fcall 
not hivea heriot, becaufche dies not /ole tenant. &itch. 

134 * ^ ‘ '- 

j£>oh'clto?, (folieitator) A perfon employed to follow 
and take care of kits depending in courts of law W* equity; 
and fulicitors are within the late ftatute to be fworn and ad¬ 
mitted by the judges, like unto attornies, before they (hall. 
pra&ife in oor courts j and attornies may bd admitted ft *, 
Heitors in the courts of equity, Stat. iG*o,z, c* 33. 

Theresa, ilfo a folwtor generaho the King, #hoi$ a great 
officer pjxt the attorney general See Attorney, and Blast. ,| 

iff,*7- ■ '" *■ % 

Ufed in the neater gender is taken for that 
ablblutTriglit-or property which a man hath in any thing*. 
Malm/. /#. u , , 

j&olfMls terrac.--—/* immuni terra Sanfi Martini 

funs 4QO \ otter, <£ dim* yu* faciunt dubs folinbs dim* 
Da.:ejdaj. In which book, this word is only' ufed in Kent, 

. and no other county. $e;tm Jelini terra funt 17 Carte* 
cataT 1 loft. fol. 13. According to this computation 
folinus ten a is about 100 acres, and 7 feline are about 
11 so acres, wh ; dh is iefs than 17 carucaia, for at the 
loweft carucasa terra is 100 acres. But Lord Coke 
was of opinion, that it did conftft of no certain number 
of acres. This word folinus was probably from the Sax. 
julk a irfugh, but what quantity of land this ftlin, fid- 
l infa jn fweling did contain, is not fo eafily determined, 
^mjgpfis to have been the fame with a plough-land* fo 
• Jhmfday* Se defendit pro urn feline, is, it is taxed 

* /Tor one carucate or plough-land. Cowell. 

7 * Roller or ^olar, (ftlarium) A chamber pt upper 
f room. Id, 1 ■ ""' X J 

r JOolbenDO effie, Is a term , of art, figttifyingthit a man 
- hath wherewith,to pay* Oris t pcrforiftmdtf 

*£>oitore potiiaa, pay the penhltyi d^um|erg9 the 
punilhment infli&edfbr offence*. 3 “ 

Aoltofegb IDic%ils w plea in ad^ bf debt on a 
bond, bill,'$!*. Cm the money wa zfnidWm'dfo limit¬ 
ed. Mod. Caf tu 1 To # bond Of $0 yc«i *lihding the 
. defendant pltyltdftfait ad.diem, relying;On the prefamp*, 

‘ tion; the plaintiff^ proved,payment 6 f two years 

after the dj f }. this fal6ii»*)th»|j|eff j the d^lndaiil ffiould 
p^^^jja^ided upon-theodl W wi/nM^nnk la#, that 
he paid the money after the day# $ Struct 65 2. See 

foment* 
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■ ■ iSsitttfatieifot' milirte s«4 Stzlwim. 

ftltl 38 w|t)i[i ^arJ-fe@wni{, Art writs wbertb^ knights 
of the fhire and burgeilbi may recover their allowance, if 
it hr denied. -Stat. 35 H* 8. c. il . 

AomerfetthOUfe, Allured to Queen Cbar lotto for life, 

1 Geo* ,3. n |. 

ttom ffctftire. Its fifoery hew preferved, 1 Jac. u 

Mm IDetncfnc, Is a j uftif.cation in an a&ion 

Of affptk dmi battery > becaufe the plaintiff made the firft 
affault, and what the defendant did was in his own de¬ 
fence. z JMLAbr. 533. But fen affault cannot be pleaded 
by a defendant for his outrageous battery. Ibid. See 
Black, Com. % V. 120, 306. 

Montage, Was a tax of forty killings laid upon every 
knightViee, according to Stow, png. 284. 

Sbope, A duty granted on it for 32 years, &c. And 
fopemakers are to give notice of the time of making and 
working o ffope to excife officers, on pain of forfeiting 50 /- 
Stat. io<dtav. c. 19. and 11 Geo. 1. c, 30. 

(princefs) Naturalized, 4 Am. c. 1 4. 

See King. She was the youngeit daughter of Elizabeth 
Queen of Bohemia , who was the daughter of fames the 
Fir It, and (in the latter end of the men of William the 
Third) the neareft of the antient blood royal, who was 
not incapacitated (to take the crown) by profeffing the 
PopMb religion. On her therefore, and the heirs of her 
body, being proteftants, the remainder of the crown, ex¬ 
pectant on the death of King William and Queen Anne 
without Blue, was fettled by ftatute 12 & 13 W. 3. 
t* 2. 

(fbrtilegiumj Witchcraft: or divination by 
lots; which was made felony by 1 Jac. 1. c. 12. See 
Witchcraft* By 9 Gee. 2. c. 5. No profecution kail for 
the future:be catried on againft any perfon for conjura¬ 
tion, witchcraft, ibreery, or snehantment. But the miA 
demeanor of pjerfont pretending to ufe witchcraft, tell 
fortunes, or dii^over ftolen goods by fkill in the occult 
fcicnces, is ftill jdefervedly pumfhed with a year’s impri- 
I fonment, and (binding four times in the piUory. Black. 
Cove* 4#*^6ik'/ 

In .Aups of money lent upon ufury, the principal 
, was an^cntly called fort, to difdnguifti it from the inttreft* 
Pryu’s.Qolk^. tom*. 2. p. 161* 

Sfestfii Srrirttit,- 1 infer or fear hawk ; King John 
.granted#? Bebert de Baft, land in Btrton of the honour of 
Nottingham, lobe held by the fervice of yielding the King 
yearly QfcofianAtimfa&t. Cartular. S. Edmund. MS. 

Jfeotbaifi, cm jbntN4 Is^hceived to be miftaken for 
ftetals. BraCl. lib. 3. 

or Autbftitge, Is an old word, which ffgni- 
fies hilloiy; From the Sax. Jbtb, <verum 9 and faga, tefti* 
monium; for all hiftories fhould be true, or true fayings; 
from hence we derive* ou t Englift word fiethfayer. C?owe 11. 

jfboberafgit, or dbobtrefgtt, Is a chief or fupream per- 
fon# one higheftof all; us a King, lit. 

* jflbobstcfgn, A piece of gold coin current at, 22 s. in s 
H* when by indenture or the Mint, a pound weight of 
, gold of the old ftandard was to be coined Into twraty-fbur 
fmsmigm. In 34 if. 8. ftoereigns were cpinea at tot. 
a-piece, and htifftuertigns at xo s* But anno 4 Mil. 6. the 
fovertign of gold palled for 24/. and in k id. 0 * at 
30/. ’ , 

jDoherefgtt fStotocr, or ftobetefgntp, JBy this is 
truly the power Of making laws j ’for -wherever 

that poiver reftdes, all others muft confbrxn to and be di- 
reifted by as, whatever appearance the outwi^rd form and 
adminiffratlon of the government rnhy^pt 1 bn. For it is 
01 any time in the option Of the lCg^Oature to alter that 
form^iitl adminiftration by f ixe# w edl& or rule, and to 
,gat„,rtfof the laws into whatever hands it 
the Other ^Ibwsrs of the ftate muft obey 
«li* poips ‘ ia , rfp tseaition of their feveral 

fod&fonn, m is at an end. Black. 

Com. iMV. 4 9. ffa’Wt poeftitmion the law aferihes to 
mfffk. ^riUltrihate.'-oif-kvemignty, but that is.to be 
undemMti in a qualified fenfe, / e. as fupreme magi- 
ftratei not hs fble legislator, as the legillative power is 
to I * veiled 
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vetted in foe King, Lords 'mi Commons, not h iny one 
of the chfee eftates alone. 

j&OtlHfecor, A mortuary is fo called in the laws of] 
King Canute, c. 13. See Slack. Cm. 2 f. 425. tod vide 
Mortuary. 

AounO, Is a narrow fea, as Mare Bahtcum, the Sound 
and to found is to make trial how many fathom a lea is 
deep. Merck . Difi. 

* Anifoatitpt*ii. Any man may $oil tfdWn wearsj Iff*, 
in the haven of Southampton, between Calphord and Red¬ 
bridge ; and whofoever levicth any other there, (hall for- 
feitioo/. Stat. 11 H. 7. e. $* An ad was made for 
confirming fome part of the charter granted to the mayor, 
bailiffs and burgcfTes of Southampton, and for relief of the 
town. 4 Jae. 1. c. 10. 

AoutlfcAea HtttUlCrieO. See South-Sea Company. 
Awitfc&t* Sonbf, Stealing them made felony, 

Ceo. 2. c. 25. fea. 3. 

Aoufo=Ata Company, A company of merchants tra¬ 
ding to the South-Sea. They were incorporated, on lend¬ 
ing the government ten millions of money, towards pay¬ 
ing the debts of the army, and may purchafe lands 
not exceeding 1000 h per annum \ and beiides an intcreft 
for the money advanced the government, 8000 /, a year 
is to be paid them out of the funds towards the manage¬ 
ment of this company : the corporation (hall have the 
foie trade from the river Oroontko on the eaft-fide of Ame¬ 
rica, to the fou therm oft part of Terra del Fargo, and from 
thence through the South-Sea, fee. And the company to 
be owners of all iflands, ports, fsV* they can difcover. 

St at. 9 Ann. c. ii. See 1, 6, 7 and 9 Geo. !. 6 Geo. 

2, lAc* See Stat. 24 Geo. 2. c. 11. for reducing the in- 
tereft open the capital flock of the South-Sea company, 
from the time, and upon the terms therein mentioned, 
and for preventing of frauds committed by the officers 
and fervantsof the faid company $ and 26 Geo. %. c. 16. 
for reducing the number of dire dors of the faid company, 
and for regulating the election of the governors and di¬ 
rectors of the f&id company* 

Eftabli foment of the South-Sta company and their 
fund, 9 Ann. c. 21. 3 Geo. 1. c. 9. Cr&tkm of the old 

South-Sea annuities, 9 Geo. 1. cap. 6. / 3. Redemption 
of South-Sea annuities out of finking fond, 4 Geo. 2. c. 

5. And fee 6 Geo. 2. c. 25. 9 Geo. a. f. 34. 10 Geo. 

2. c. 19. /. 35. New South-Sea annuities abated, 6 
Geo. 2. c. 28. Retrained from ifTuing bonds without 1 
general court, 6 Geo. 2. c* 28. /. *6. 7 Geo. 2. c, 17 

Fund for their annuity fopplied, 2 Geo. 2. c. 3. /. 60. 
The company continued till the annuities ihall be' redeem¬ 
ed, 24 Geo. 2. e. z. / 31. The company's annuity re¬ 
duced, 24 Gee, 2. c. 11* The firft ana feconcl fobferibed 
South*Sea annuities to be confolidated, 25 Geo, 2. c. 27 
/. 26. See Black. Com . 1 V. 328. 

£>0Utt>ioarl», King Edward 3d by charter granted to 
the city of London, the village of Southwark , paying at 
the Exchequer the forms thereof due: Alio the manor and 
Borough were granted$ except the capital mefluage called 
Southwark "place, by chart. Ed. 6. The inhabitants of| 
the ftews there, not to be returned on juries. 11 Hen. 

6. c. 1. No market to be held in the high*ftreet of] 
Southwark, nor hackney coaches, itfe. to ply there. 28 
Geo. 2. c. 9. Inftead thereof a market to be held in a 
place called the Triangle. 28 Geo. 2. c. 23. 30 Geo. 2 
€. 31. 

iotoiejrobc. Is an old name of the month of February, 
lo called by the inhabitants of South Wain* 

Antonc. Prom the Fr. Souvenue, i. e* remembered, is 
a word of art tiled in the Exchequer, where efireaU that 
fuwne nut, are thofe that the fofriff cannot levy, 

Such eftreatt and cafaulties as are not be remembered, and 
run not in demand; and efireats that fowne, ate fitch 
as he may gather and are leviable. Stat. 4 Htu. e , 7 

+ for Spathariutf Is a /word-bearer, Blount* 
Apatx fMaeitum, A court for the fpeedy execution 
of juttice on military delinquents. Brad* Append, HW. 
Engl. 45. 

gppatularta, Is numbered among the holy veftmcnw, 

1$c. in Mon* Ang* T%m . 3. /. 33 1 * 
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ApAffifnit jhfflf fi%! Ste ffi- ^ >' T ; 

Apeafctr of the f&atUmwM, The chief officer in that 
high and auguft court, who is as it were the tjommpm 
mouth of the reft: And as that Honourable A/Tern by con¬ 
tains two Houfes, the lords and Commons', fa there are 
twoj fpeokert, the one termed the Lord Speaker of%t Kokfe 
of Pare, and is moft commonly the Lord Chancellor or 
Lord Keeper of the Great Seal of England} the other 
(being a member of that Honfe) is called The Speaker of 
the Hemft ef Commons, both whole duties confttt in ma¬ 
naging debates, putting queftions, and thereby cqllefting . 
the enfe of the houfes, the puffing of bills, feeing the 
orders ofeacb Houfe obfctvcd, &e. See Parliament. 

Apeafelitg ttrtfo pjoftxuto?. It is not uncommoipwhen 
a perfon is cdnvjfted of a mifdcmeanor, which principal¬ 
ly and more immediately affects fome individual, as a 
battery, imprifonment, or the like, for the court to per¬ 
mit the defendant to /peak with the profecutor, before 
any judgment is pronounced ; and, if the profecutor de¬ 
clares himfclf fatisfied, to inflift but a trivial punifoment. 
Black. Code. 4 V. 356, 7. *t» nfoal, on fatisfaftion 
made to the profecutor, for him to give the perfon con- 
vifted, ardeafe, the execution of which being proved, is 
tantamount to the profecutor's acknowledgement of beitisr 
fatisfied. 

Apectal matter in Mum, Is what is Q>eciaJly ai¬ 
led eed, and comes not into the General IJfue . 

Apecfeity, {Specialists) A bond, bill, or fuch like in- 
ftmment ; a writing ©f deed, under the hand and feal of 
the parties. Lin. See Slack, Com. 2 V. 465. 

Aperies. A relative term, expreffing an idea which 
is comprised under fome general one, called a genus. The 
idea of a fpecies is formed by adding a new idea: to the 
genus. This fuperadded idea is called the fpecific diffe¬ 
rence. 

In law, when we treat of afihn on the tttfr, generally, 
wc may call it the genus, as we may call an aftion of 
rffumpfit, of trover. Sec. a fpecies of that germ** 

Aperifif-lrgericn. A fpecific legacy, is a legacy left, 
or a bequeft of any particular thing, as a piece of plau, 
a watch, a horfe, &e. and cannot be taken by the de- 
vifee without the confent of the executor. Co. Lit. m. 
Aikyn 39. Black, Com. 2 V. 512. 

Apcrifc relief in equity. The want of a more fpeci- 
lie remedy than can he obtained in the courts of law* 

gives a concurrent jurifdidion to a court of equity in a_ 

great vatiety of cafes. To inftance in executory 
meats, a court of equity will compel theiMcfbe^rrird 
into drift execution, unlefs where it is improper, or im- 
poffible, inftead of giving damages for their non-perfor¬ 
mance. X Equ. CaJ . A hr. 16. Black. Com, 3 V. 4.38. 

ApeUum, The ceil of a monk, mentioned in Malrf. 
lib. 3* * . 

Ap im, For garbling fpices 1 Jac. c. 19. Repealed, 

6 Amt, c. 16. 1 

Duty on fpices imported, 6 7 W. 3. r. 7. made per¬ 

petual by 7 Ann. c. 7. and part of bank fond : And the 
forplus part of the aggregate fund, 1 Geo . 1. c. 12. Li¬ 
cences to import fpices Ihall fpecify the quantity and place 
of landing, 6 Geo* 1. e. 21 . / 45. Spices jacked in 
fowll parcels forfeited, 6 Geo. 1, cap. z\. f. 47k Du¬ 
ties on fpices afeertained, 8 Geo. 1. r. 15 * fi&. 

Licences to import fpices (hall be delivered up at enterA - v 
the (hip, 8 Geo. 1. e* 18./ 21. See Cufms? fundh T 
Grocery Warm, • 

Apigurnel, {Splgmwllnj) t U the fealer of the King's 
writs; from she Sax. tow, to (hut up orinclofc: but 
the following original has been given of this word, that 
Galfridut Spigumel being by King Hen, 3. appointed-to 
be fealer of hfe writs^ uia the firft in tharoffice; and 
therefore in afeer-timw thepetfons that enjoyed foe office 
wereeffikd Spigumde* Pat* 11 H. 3. 4 E4w. u This 
office was aUb known by the name of Spkurstantia ,or 
Sfpknrnantia ; and Oliver do Standford held lands in 
Hmlehod he Com* Qsm> pet Serjtmeam Sploumumtiae im 
Casotellaria Domini B»$s* ayBo; 1. • w. • 

Aplft^litkm, A fort of veflel which We nM focall a a;*- 
mtci, Knight. Attn. ^338. i 

3 ApfnbAse,. 
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&|rfnfcu!c» Were thofe* three gpWefi pint whicfcrwere 
tiled about the archiepifcopal pajil % and * from thenc* 
^SiW*fe/*r fignified to be adorned with the pall* , Du 
Qmre* 

Apfntter, Is an addition in law proceedings ufually 
given lb all unmarried women ; and it is a good addition 
for the eftate and degree of a woman* But it ia faid a 
gentlewoman is to be named generofa, and not Jhinfter, 
or it will be ill. Djtr 4 6 , 88. a Co, Inft. 668. out ’til 
immaterial. 

Aitftfe* niffi 0 mmg See Brmftp. 

Spiriting a imv mop an* cittern This offence 
is commonly called Kidnapping, It is a very heinous crime, 
which the Common law of England, bath punifficd by 
fifle, imprifonment, and . pillory. Rajm. 1474, 2 Show. 

2ai. Skin. 47* Comb. io. By ftatute u (A it IP* %* 
t. 7. If any captain of a merchant veffel, (hall (during 
his being abroad) force any perfon on (here, or wilfully 
leave him behind, or refute to bring home all fuch men 
ns he carried out, if able and defirous to return, he fhall 
fuffer three months imprifonment. 

AgfvfaMl Co^peratfone. Spirittuqj or EccUftaftical 
Corporations are where the members that compote it, are 
entirely fpirkual perfons, fuch as bifliops, (Ac. Black. 
Com . 1 V. 470. 

Apfritual Court#, Have . jurifdi&iou in cautes matri¬ 
monial, and for probate of wills of goods, end granting 
adminiftrations; and for tithes, where tberejs no ftsodus ; 
in cates of defamation, (Ac. Their jurifdi&ions aretet 
forth in the St at. Articuli Cleric 9 E. 2. And in the 
St at. de Circam/peGe agatis, the 25 H. 8. c. 9. (Ac. See 
Courts Ecdefiaftical, and Black. Com. 3 V. 61. 

Apfrittmittea of a Ubi^op, Are thofe profits which he 
receives as a biftiop and not as a baron of parliament; 
fuch as the duties of his vifitation, preftation-moncy, his 
benefit growing from oidinations and inftitu lions of prices, 
the income of his jurifdi&ion, (5U. Staundf. P. C. 132. 
The Archbi(hop of the Province is Guardian of Spiritual¬ 
ties when a tee is vacant, and hath the jutifdi&ion of 
courts, (Ac. Vide Cufloi Spiritual*satis, and* Black. 
Com. 1 V. 380. 

&ptrftualt?, As containing the Clergy of England , 
ftatutes made for preferving their privileges, (Ac. 4 H, 
4, f, 1 y 3. 

j&trittle«i)C»ttCe, Is a corruption from Bofpital , and fig-, 
nifies the fame thing; or it may be taken from the Teuton. 
+~fyital 9 an hofpital or alms-houle ; It is mentioned in the 
lj9. 

Spoliation, (fpoliatio) A writ or fuit for th$ fruits of 
a church, or the church itfelf, to be fued in the Spiritual 
court, and not in the temporal, that lies for one incum¬ 
bent again li another, where they both claim by one patron, 
and the right of patronage doth not come in queftion: 
As if a parfon be created aBHhop, and hath di(penfation 
to hold his bcncfic£, and afterwards the patron prefects 
another incumbent, who is inftituted and induced; now 
the bi (hop may have a fpoliation in the Spiritual court 
againft the new incumbent, becaufe they both claim by 
one patron, and the right of patronage doth not come in 
‘ i#; and for that the other incumbent Came to the 
fcffion of the benefice, by the courfe of the Spiritual 
viz. by inftitution and induction ; for otherwife, 

: be not inftituted and induced* ifpoliathn lies not 
'agalnft'him, but writ of trefpafs. or tflife of Ntml dif 
feifin* F. N. B. 36, 37. So it iwwbew a parfon that 
hath a plurality accepts of another bfneftct, by reafon 
whereof the patron pretents another Clerk* who is infti- 
- tuted and induced ; in this cate one pf them may have 

• fpoliation againft the other, and tfcfn A*U come £4. 

queftion, whether he bath a fulficietM^lnraliey, or not : 
And it is the ihme of deprivation^fifo-; $omt do Lffl 
See Black* Com # 61# ' v - /,■ #, 

Aponte oblata,sAfree giftnr preftnt to thc King an* 
cicntlyitcalled.■' ,., 

Apoptulo* Signifies gifts ami.ahmgft 
be received by the clergy r . And 
itoymeo Sportmlmfw vFratm, who accepted Mb 
for their maintenance. St* tgp. go* y 1. 

ApoufaU, The betrothing of a m|a br woman before 

* M marriage* litu Di&. See 
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Apoute*bscacb> la adultery oppoftd to Ample tenure*- 
tion : The Lady Katharine was a ecu fed. to the King of in¬ 
continent living before her marriage, and of Stbufe- 
breach after the marriage. Fox A8 , Mon, Pol a. fag, 
SV± 


Aprihging ItfcO, or contingent ufes, They differ from 
an executory devite ; in that there muil be k perfon feited 
to fuch utes at the time when the contingency happens, 
elfe they can never be executed by the ftatute. See Black. 
Com, 2 P » 334. and Refulling ufe % kjc, 

Apulltro Of Parn, Are perfons that work at the Spelt 
dr wheel; or triers of yarn to tee that it be well fpun, 
and .fit for the loom. 1 Mar, c. 7. 

Apur^Sgopal, ( spurarium aureum) An ancient gold 
coin—- Pro hoc rccognitionc dtdit Johan. H. unum Spu¬ 

rarium aureum, (Ac. Parech . Antiq. 321. 

AqiuUcpj, Is a note of faultinefs in the making of 
cloth. 43 Eliot, e. 10. Sec R4 wry. 

AglU'bS, The making, telling, or expofing to fale of 
Squibs y ferpents and other fire works; or throwing, call¬ 
ing or firing any Squibs , (Ac. is declared a common nu- 
fance : And fuch perfons who make or tell Squibs, (hall 
forfeit 5 /. Alfo the perfons throwing them, or affifting 
therein, incur a forfeiture of 20 /. leviable by a juflice of 
peace’s warrant; and not being paid, the offender is to 
be tent to the houfe of correction for any time not exceed- 
a month, Stat. 9 (A 10 IP. 3. c. 7. If any perfons 
(hall permit Squibs to be caft or thrown from out of their 
houfes into the ftrect, they (hall forfeit 20 s, to be levied 
by diftrefs and fale of goods, (Ac. 

Notwithftanding the ftatute, if any perfon receives an 
injury by throwing of Squibs, the perfon injured, may 
maintain an action at law, for recovery of damages. 

A tabbing Of perfons is made felony without benefit 
of clergy, and punifhed as murder, by fat. i Jac. 1. 
cap. S, See Homicide, Manfaughttr. And Black . Com . 

4 ^ > 95 * 

Atablita, A writ called by that name, on a cuftom m 
Normandy, that where a man in power claimed lands in 
the pofieffpn of an inferior, he petitioned the Prince that 
it might be pot into his hands ’till the right was decided ; 
whereupon he had this writ, Breve de Stabilia : To this a 
charter of King lien, 1. alludes in Ptyds Lib. AngL tom . 
1. pag. 12*4. 

AiabiUtiO benationiff. The driving deer to aft and. 
Omnes burgenfes de B. debent invenire unum hominem ter per 
annum ad ftabilamentum pro venatione caphnia, (Ac. Lib. 
niger Beref And, In venatione ft quis ad ftabilitatem 
non venit, i . /. He who doth not come to the place 
where he ought to Hand. Leg. H. 1. c.. 17. 

Atatolcrifattb, (StabUis flatio, vel flans inftabulo) Is 
where a man is found at his flanding in the foreft, with a 
crofs or long bow bent, ready to ihoot at any deer ; or 
Handing clote by a tree, with greyhounds in a lea(h, 
ready to flip: And it is one of the four evidences or pre- 
fumptions, whereby a perfon js convlfted of intending to 
ftcal the King’s deer in the iort^: the other three are 
dog-draw, back-bear, and hl^f^fft. Manwood par. 2. 
cap- 18. 

AtiAj A quality of wooft. foot long, as many 
feet broad, and tytt&yc feet high* Merch. Di&. 

Atabium, Is ac<^>unted a furlong of land; which is 
ftie eighth part of a mile. ... 

AtB&bctbing, Is a right & Mow cattle within a fo¬ 
reft : And where perfons ckuttJOmmf ; n in any foreft, ir 
mud be inquired by they u feftaft- 

hording, for ‘it is opt allowable^ m pqmmon right; be- 
caufeby that means fhedeer wJb^h.^onld otherwife come 
and .reed; with tt^;0|^e,;; are felted away, and the 
Ite^wr-^r follower, wW fatoc tire cattle into the beft 
* ^ ib .that the •Bpr.'iiwU Obly have their leavings; 
ore if any man wfco bath right of common, under 

_thereof ufe ftajfthording, it is a caufe of fazing 

^ a firne for the abate. 1 Jon. Rep . 

1 ! StC Ct/BCfoil* & 

$ee PUtyt, And Blati. C UR. 4 V, 
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jfetagfatftt& Signifies^ reiident $ as J. B+ Camuims ff 
ft&giarius Saa&i Pauli, is a canon refidentiary of St. 
Paulo Church. titft. Bed. $. Paul. But this dittinftion 
was made between refidentiarius, and flagiarius: Every 
canon in Sailed to the privileges and profits of refidence, 
was refidentiarim ; and while he adtually kept fuch ftated 
refidence, he was flagiarius, $ taint, Ecclef, Paulin. MS. 
44. Stagiaria, the residence to which he was obliged ; 
Stagiari, to keep refidence. Hence an old flager. 

jfetagtifi, (Stagna) Are pools of (landing water. 5 
Eliz. c. zi. A pool confifts of water and land s end 
therefore by the name of Stagnant, the water and land 
ihall pafs alfo. Inf. 5* 

Atafee bjlbett though t|>c &00& This is part of the 
punifhment of Suicide. See Self-murder, 

&tal«boat, Is a kind of fiihing boat, mentioned in the 
*7 Eliz. f. 21. 

jfetalberO, The going gently Hep by flep, to take 
game ; none (hall ftalk with buffi or bead to any deer, jex- 
cept in his own forcil or park, under the penalty of 10 /. 
S/at. 19 H. 7. e. 11. 

jfetalberO, Certain fifhing-nets, by the ftatute 15 R. 
2. t\ 20. 

£ttaliagr, (Stallagium , from the Sax. ftal. 5 . e. fiabu- 
hm , fade) The liberty or right of pitching and ere&ing 
falls in fairs or markets; or the money paid for the fame. 
Kennel's Glojf. 

&tailaviU8, Is mentioned in our hittorians, and fig- 
nifies prrfe&um fiabuli ; it was the fame officer which we 
now call matter of the horfc :-■■■■■ — Eadnothus qui fait 
Haroldi Regis ttallarius, Ifc, Sptlm . Sometimes it hath 
been ufed for him who hath a fall in a market. E/eta, 
lib, 4. c . 28. 

0 ttUttp*&Utie 0 . These are certain duties impofed by 
parliament on all vellum, parchment and paper, whereon 
deeds, grants, commiffions, or any writings, or procefs 
in the law are ingrofled or written ; which duties are as 
follow, viz. For all letters patent, grants of offices, pre¬ 
sentations, difpenfations, admittances of fellows of the 
college of phyficians, and of attornies, pardons of crimes, 
life. 40 s. All conveyances inrolled, writs,,of covenant 
for levying fines, habeas corpus's, tfc. Decrees in Chan¬ 
cery, licences of marriage, probates of wills, tfc. 5 /. 
Warrants under the fign manual, commiffions out of ec- j 
clefiattic&l courts, judgments, ifc. 2 s. 6 d. For ad- 
miffions into any company, bills, anfwers, tfc. in Chan¬ 
cery is. All parchment and paper, upon which common 
deeds, bonds, writs, tfc. are written, 6 ef. And for every 
fhect of any declaration, or pleading, tfc. 1 d. Stat. 5 
If (>W.if M. c . 21. And by 9 & 10 W. 3. and 12 
Ann. Thefe duties are doubled, and trebled: The common 
f amp is treble fixpenny, ifc. Commiffioners are appoint- ( 
cd by virtue of thefe afts, to provide flumps or marks; 
and inferior officers for the flumping of parchment and pa¬ 
per, and for levying andjpollefling the duties; If any 
commiffioner or officer, ffialj fix the mark or ftamp to 
parchment or. paper before the duty thereon is paid or 
fecured, he iiall forfeit tool. And perfons ingroffing 
or writing upbn anypiper, ifc. any thing fbr which the 
fame is charged with the duty, before it mall be flumped, 
or writing upon any paper or parchment rparked or flump¬ 
ed, for any lower duty than that wh$ob is required, (hall 
incur a forfeiture of 5 A and no deed or writing Ihall be 
good in law till the 5 l, it paid, and the fame is flumped . 
Vide Printing. See 3p Geo. 2. c. 19. and 32 Geo . 2. 
c. 33. And .Black. Conk. 4 V. 323. And Abe the Tablt 
to the Statutes, tit. Stamps. 

g$ump&* f*rgi*s Of. Capital punifhment is inflided 
for this ofience. See the fevered Stamp A&i. 

g)tantu Is a weight from two hundred and a half to 

three hunared of pitch. Mrrcb. Di8. / 

gtatltmrt, (From the Fr. Bflandart, tfc.figmm, vox- 
ilium) In the general fignification, is an F*fig* in Wari 
And it is ufed for the funding miafure of the Kjtig, to the 
fcantling whereof all the meafures in the land ate bought 
to be framed, by the clerks of markets, aulnagert, or 
other officers, according toil lagna Cbarta and divers other 
ftatutes: And it is not without good reafbn called, a 
flandard, becaufe it ftandeth conflant and immoveable, 
having all meafures coining towards it for their con*, 
formity ; even folders in the field have their flandard or 


colours, for their direction in. their si arch; & e. to repair 
to. Britton, c. 30. There is a flandard of money, di¬ 
recting what quantity of fine filver and gold, and how^ 
much allay, are to be contained in coin of old fterUngfl 
ifc. And flandard of plate , and filver manulktures. 
Stat. 6 Geo, 1. c. 11. See Allay. ,1 

jbtsnbatlmm %onUni. Vobis mandamus food ftandar- 
dum Londini de bujufmodi mmfuris diligenter afltjari If pro - 
buri, at alias menfurasper 4 i&um fiandardum fieri adfin- 
gulos comitatus regni , tfc. Clauf. 14 Edw, 2. 

AtenftartylS, True/WW, or legal weight or mea- 
fure. Cartular . d, Edmund, MS. 268. 

Atan&eij A young (lore oak tree , which in rime may 
make timber ; and twelve fuch young trees are to bej.ft 
Handing in every acre of wood, at the felling thereof, ly 
Stat . 35 AT. 8. 

Atanoftig-armp, Not to be kept in time of peace, with¬ 
out confent of parliament. 1 W. If M. feff. 2. c. a. 

jfetane*.' For maintaining the bridge of Stones, and 
Egbam caufcway, a certain toll is appointed by an old 
ftatutc, 1 H. 8. c, 9. There is a turnpike now erected 
crofs this bridge ^ and tolls are taken for all coaches, 
carts, horfes, cattle, tfc. going over, and lighters or 
vefifels patting under the faid bridge ; but the inhabi¬ 
tants of Stanes are free for their horfes, tfc. Stat. 13 
Geo. 2. e. 25. 

jfrtanlalD, A word anciently ufed for a fiony hill, 
Domefd. 

( i $tanuari<a, from the Lat. ft annum, i. e. 
tin) Are the mines and works where tin metal is got and 
purified; as in Cornwall and Devonjhire , CsV. Camden 
Brit . 199. The tinners are called Stannary-men', who 
had great liberties granted them by King Edw. 1, before 
they were abridged by the flat. 50 Edw. 3. by which fia- 
tute the privileges of the tinners are limited and expound¬ 
ed ; and the juriftli&ion of the Stannary courts is fettled 
by the 16 if 17 Car, 1. c. ic. All labourers in and 
about the Stannaries, are to have the privilege of the 
Stannary court while they work there; and may not be 
impleaded in any other court, for any caufe arifing with¬ 
in the Stannaries ; except for pleas of land, life or mem¬ 
ber; The jurifdiftion of this courtis guided by fpecial 
laws and cufloms, and by preferiptions; and no writ of 
error lieth upon a judgment in th z Stannary court, but it 
(hall be reverfed, where wrong, by appeal to the fleward 
of the court where the matter lieth ; or from the fleward 
to the deputy-warden of the Stannaries ; from the unde^- 4 
warden to the lord-warden of the Stannaries j gndjium 
h'm to the King’s privy-council. 4 hflf^yo, 232. 
Plonvd ^27. 12 Rep. 9. 1 Roll. Abr. 745. I'ranfitory 

aftions between tinner and tinner, tfc. though not con¬ 
cerning the Stannaries, or arifing therein, if the defen¬ 
dant be found within the Stannaries > may be brought into 
thefe courts, or at Common law; out if one party alone 
is a tinner, fiich cranfitory anions which concern not else 
Stannaries, nor arife therein, cannot be brought in the 
Stannary-courts, 4 Inft. 231. Labourers in the Stan¬ 
naries may recover their Wages before juftices of peace. 

27 Geo. 2. e. 6. See Black . Com . 3 K, 80. 

ftjt&nn&tittS} A f ewterer or dealer in tin; of or \ 
ing to tin. Liu. Di&. 

fttnpit. (Stapulum) Comes from the Fr. eft ape, 
forum vinarium, a market or ftaple for wines, which* 
the principal commodity of Frantt; or rather from 1 
Germ, fta.ulen, which figoifieth to gather, or heap any 
thing together: In an old French book it is written a Calais * 
Eftape dels Larne, tfc. 1. e, T ke/tuple for wool: And 
wlth us, it hath been a public mart appointed by law to* 
be kept at the following places, viz, Wefiminfter, York, U/- m 
%hi, Nev)cafllt, Korwith, Qantprbury, Chicbefter, Winebtf- 
ter, totr mod Rfrifiol* m Staple court was held at the 

Wool Staple in fPefimlnfitr, tbfe bounds whereof began at 
^TtmphdMdr and reached 'to Ymbili ; in other cities and 
tewiti* bounds are wkhin the walls; and where there - 
are no, walk, they extend through all the towns; and . 
the court of the miyof of the is governed bv the 
law mercbant in a fommary way, which is the law of 
the Staple. 4 /^/?. 235. See//4/. 27 Ed. 3, T ntHomle 
goods of England art wool, woolfgU, leather, lead, tin, 
Cloth, butter, cheefe, .Sfe r as appears by the katute 14^ 
R. 2. c* 1^ Though fome allow only tie five firft; and 

Vet 
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yfit of late Staple gods are generally understood to t>e fuch 

\ a* are vendible, and not dahjeiit fo pcrilh, of atty kind. 
Vide Statute Staph. , A &4 Bback typl ', f f* 4 * 
f&t ar* {StarrMtHf a contraction from the rtebr. 
a deeior ooutrait) AU the deeds, .obligations, tS'r. of the 
Jews, socto anciently cdlti/tan, and writ, for the molt 
part in Hebrew alone, or in tiebren# <j>t <>f 

which yet remains in the trerfary Cjf the 
ten in Hebrew, without points, t|^e'' .fubftance' wjierfofb 
exprefled in Latin juft, wnder it, hke an DngUfh condition 
under a Latin obligation; This, be^ri,date, tft the .re^n of 
King John; and utoAyftfirs, as well of grant and refbafe, 
t at obligatory, and by way, of mortgage, are pleaded and 
rioted at large in the plea-rolls. f a ftb. 9 r * 

Black Cm i f. 343- 4 ^ *&*• 
g&nt an® UBent, Penalty on cutting fiar and bent on 
farld-hills. t§ Ceo. a. c» 33, ft&. 6 r , ,. . ■. ^ 

j^tar-Cbait'Oct*, {Camera fteftata, othervvifc called 
Chamber dss eftoylles,) Wes a chamber at HJJimtnfW' fo 
called (is Sir Thomas Smithy de Rep, Angler, lib. 2. f. 4. 
conjetfureB,) becaufe at 6rft the deling thereof was adbrn- 
ed with images of gilded Stars . „ And in tj»c 25 Htn^ 8. 
cap. 1. it it written the ftarred chamber, bjenry the Sc- 
Vfcnth, and Henry the Eigth, ordained by fhe ftatutes, 
wk. i lien. 7. cap. 1. and 21 Hen. cap. 2. That the 
Chancellor, affifted by others there named, fliould have 
power to punilh routs, riots, forgeries, masnUnancei. em¬ 
braceries, perjuries , and other fuch mifdemednors afwere 
not fufficiently provided for by the Common law, aha for 
which the inferior judges were not & proper to give cor¬ 
rection : And becaufe that plate was before let: apart to 
the like fervice, it was ftill ufed accordingly. Touch¬ 
ing the officers belonging to this court, fee Camd, p, 112, 

113. But by the ftatute 16 Car, 1. r.io, This court, 
commonly called thu. Star-chamber, and all jurifdiftion, 
power and authority thereto belonging, are aboliihed. 
Cowell, , . ; 

Malloy and Blackftone feenfto think it was called the Star* 
chamber, becaufe the recognizances which the Jews 
formerly entered into, to the crown, and which were 
called Stars, were kept in that chamber. See Black Com,' 
1 V. 230. 4 V, 263, 4*2, 426. 430. # 

Starch and #«kc$ fhotobet. \ By a law a &/torch* 
makers are to make ufe of fquare or oblong boxes only, 
fdi boxing and draining green ft arch, before it is dried 
jn thc ftOvc, under the penalty of 10. I and (hall give 
notice vtx'iht officers for the duties, when they box and 
dry their ft’Stcb ; and not rtmove the /torch made before 
it is weighed, and an account taken thereof, da pain ofj 
forfeiting 50 /. Officers may feardt iot fiarth concealed, 
by virtue of a jufrice's warrant, and feke the fame, t$c, 
A penalty is Hfcewif^infliftcd on makers of hair-powder, 
perfumers, peruke-makers, barbers/ fcfr. ntheing any pow¬ 
der of alabafter, chalk, liftte, &£r. utithftarS powder, 
or making hair-powder of any other materials than pow¬ 
der of /torch. And makers of powder for hair,, are to 
make entries of their workhoufes at the office of j txcife 5 
and any officer may enter warehoufes and ihops, and ex- 
he powder, which being mixed, lhall be forfeited, 
font of 20 li Stitt, 4 bSiOf Z ■ C, ;f 4 * 

Itdteo haroage*. A court of equity cannot; dnv more 
a court dfUw, relieve againft a penalty, ia 4 he na- 
tam of JlMiii&utgtei »l a rent of J /. an acm for plough¬ 
ing up aftrient meadow: Nor again^ a lapfo of time# , 
WJ 


Nor agamf a lapfe of tune# 
_l .to the 

for rental of letfi!*. •'loth eowt* mt «|tiNbiy eoa- 
control M etawMi, 

. s « 3 

•* ,V 1 • Vf f\* T„ )f r , » \, • fr ,,, , 1 fJJ, % • , ‘ 1 

teuke&qt 
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ges; Which was termed omnis flatus de manerfa 'Baruch* 
Antij\#6> *■■■-■ . . 

jjWahlte, fSiatutsmJ Has divers figmficauon* : 

* £ flgoihM In adt of parliament made by the King, and 
the three eflates of the realm ; and Secondly, it is,a foojrt 
writing called st Statute Merchant, or Statute Staple, which 
itrC ih the nature of bonds; &c. and called States, s* 
they are made according to the form exprefly provided in 
certach ftaiutes. 5 if, 4* c. 12. To ftatutes cna&ed ia- 
parliament, thOrO mu^be the aflent of the King, Lords, 
and {potauiorts, without which there can be no good aft 
of parliament j but there are many ails in force, though 
thtfe three aflents are cot mentioned therein, as Dominos 
Rex flatuit 'in patliamenta, and Drninus Rex in parliaments 
Juq ftatttta edit, and do cvmmttni tonciUo fl&tuit, kb'c. Plewd. 
79. 2 Bulji. 186, And Sir Bdw. Coke lays, that fcveral 

ftatutes ure penned like charters in the King’s name only ; 
though they were made by Jawful authority. 4 Inft. 25, 
Before the invention of printing, all ftatutes were pro¬ 
claimed by the fheriff in every county, virtue of the 
King’s writ. 2 Inft, 526; 644. 

Some ftatutes are general, and fome are JpeeiaJ: And 
they are called general Horn the genus, and fpecial from 
the fptdcs ; as for inftance: The whole body of the ipiri- 
tualty is the genus, but a bilhop, dean, an.d chapter, iSc. 
is the fpecies : Therefore ftatutes which concern all the 
ciergy, are general laws; but thofe which concern bifhops 
pnly are fpcci^l. 4 Rep, 7 6, The ftatute 21 IL 8. c. 13. 
which makes the acceptance of a fecond living by clergy¬ 
men# in avoidance of the fir ft, is * general law, becaufe 
it concerns all fpiritual perfons. 

' All ftatutes concerning myfleries and trades-in general, 
are generat or publick a&s 1 though an aft which relates 
to one particular trade is a private ftatute: * Dyer 75, A 
■ftatute which concerns the King is a pubiick |ft; and yec 
the ftat. 23 Hen. 8. concerning foeriffs, isle, is a private 
aft.' Plffiwd. 38, Dyer 119. 4 Tis a rule in law, that 
the courts at ifceftminfter ought to take notice of a general 
ftdtute* without pleading it : but they are not bound to 
take notice of particular or private ftatutes unlefs they are 
pleaded. 1 Itft. 98. 

Statutes againft the power of fubfequent parliament* 
are not binding; notwithstanding the ftatute 42 Ed. 3. 
e. 3; declares that any ftatute made againft Magna Chart* 
ihali be 4 qid : And this is evident, feeing many parts of 
Magna Chart* have been repealed and altered by fubfe¬ 
quent afta; Read, on Stat. Vol. 4. p. 340. And the 
law has been miftaken in this point; for the ftatutes 
which intervene between the 9 Men, 3. and 42 £. 3. are 
not repealed, though they vary from, and arc contrary to 
Magna Charta, Jenk* Cent* 2. Statutes continue in 
force although the records of them are deftroyed, by the 
injury Of time, &c. But if a ftatute is againft reafoo, or 
impoffible to be performed, it is void* 4 Rep. 76, z 

Qld ftatutes muft give place to new, where they are 
contrary ; but when there is a Teeming variance between 
JWo ftatutes, and no claufe of non obftante in the latter* 
fuch conftrudlion lhall be made that both may Hand. 11 
Rep* 56. Dyer 347. By repealiiig of a repealing/^a/r, 
the firft ftatute is revived t And Where one ftatute is re¬ 
pealed by another, the afta done in the mean time are 
vaHd# 4 Vol, Road. Stat* Jettk. Cent. atjj. . 

Statutes cottfift of two parts, the words, and the fenfe; 
and ^ris the office of an expofit<«*; to put foeh n fenfe up¬ 
on the wo|ds of the ftatute, ai :!# greeable to equity and 
right reafon: Equity muft neceuhl% take place in the 
expedition of ftatutes $ but explanatwy afts arc to be con- 
fmte4*oco^fog m the grbrds^ .and not by any manner o£ 
inmxkrflitedt; for It»an explanation to be 
~ * tad.' 1 ' BUudd* -' &*• Cdr. 23. 

pstmdbk of h,ftiinm# % which is the beginning there* 
before# a key to die knowledge of 

.-Hfm:' mrnnt of cite makers of the aft; it 
^ and therefore good arguments may 

„ ' .1 Infi- 11. it i«. em mph n*- 

■'00 atlijiilrrfi expoiiaoR of • ftatute, to conftrue one 
t-Tatir iMet of tibc fiune ftatute, ftjr that beft ex- 
meaning of tbe makefa: The word* of so aft 
t are to be takeai » a lawful u 4 rightful 
' fettle. 
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fenCt, and the coi»ftrj.aion of ftatate. in general muft be 
made in fuppreffion of the mifchief, and for the adyance- 
of the remedy intended by the ftatate» b«* 
no innocent perfon by a literal conftri»a»on (hall receive 

^The'beft'way Sxpl’nfa'ft.tute, is to ednfider what 
anfwer the law-givers would probably have given to the 
qoeftion made, if propofed to them, fW. 4 °S< 3 

N ‘ln "the" uiua'l expofition of ftatutes, theft thing* are to 
be obferved, win. JT What was the Common Uwbrfore 
the making of the ftatntef a. The nufthtef and defeft 
which the Common law did not provide agarnft. 3 - 
What remedy the ftatute hath appointed to cure til* 
mifchief. a. The true reafon of the remedy. 3 «* t : 5 - 
Where a ftatrne gives a remedy for any thing*« 
be prefumed there was no remedy before at Common law 
And the rate to conftrue aft* of parliament, are diffisrent 
from the ftrift rule* of the Common law ! though in foe 
conftrufUon of a ftatute, the reafon of the Common law 
gives mat light. Raym. 191* 3 SS- * V- 3 °t- “ 

Sn aft of parliament is dubious, long ufage may be good 
to expound it by ; and the meaning of things fpoken and 
written, muft be as hath been conftantly received ■, but 
where ufage is againft the obvious meaning of a ftatute. by 
the vulgar and common acceptation of words, then it 1* 
rather an oppreffion than an expofition of foe ftatute. 

^AftaS which alters foe Commonlaw. fhalUotbe 
ft rained beyond the words, except m cafes of publick Uti¬ 
lity, wheVthe end and defign of fo« ^ »Ppe«. to be 
larger than the words foemfelves. IM, * 79 » ,, V -r 

S in*any ftatute, may make a thmg paf. as weU a. tf 
particularly expreffed: And cafes of foe fame nttum <haU 
be within the fame remedy. Rajta. 54. ■ 

Such fiatniu at are beneficial to the people, toall be 
expounded largely, and not with reftnamn. 

The expofition of fiatutu concerning the epcfofiaftical 
courts, betas** to the common law conns 1 And a fi*' 
tutt made in imitation of the common law, H be ex¬ 
pounded by it. Htb. 83, 97- An affirmacrreaft, does 
not repeal a precedent affirmative Jlatutf. The affirma¬ 
tive word* of flttMtt do not change dm eepunon law, 
without negative words added therein. And the/wntt 
of wills, being in foe affirmative, dofo not take, away 
the cuftom to devife land in planes where it l*, Jni. 

Cnt. ai*. Pt" 155. 1 Uft. in. Ifa/fnrtrt* be made 
only in affirmance of foe ancient common law, and doth 
no/eniS any thing new, but what 
for; it is neverthelefi xftattt, and may be pleaded»Jut 
the defendant hath a plea at common Jaw. %*r Jjf. 
ioi An aft of parliament in affirmance of foe common 
law, extends to all times after, though it meet*** onl; 
to give remedy for the piefehts aod whwe u 
granted by ftatute, all neceflary wmdents aw granted 

with it. I * 35 - . ... tKgMM 

Wherever a ftatute gives or provide* a thing* the^com 
mon law fupplics ail manner of requites# Hard, 6*. 
Every ftatute made againft an injuy, give* a remedy by 
action, exprefly or implicitly, a luft, 55 > 74 ; 
fides an a&ion upon the ftatute, a* fof 
medy; the offender may be puniihed for contempt«the 
king’s fuit, by fine, z Co, Juft, , S I » Thing* 
for neceffity fake, or to prevent failure of Jdftwe* •****’ 
ceptedpot of fiatutu. Mid* 118. 5 - *■ 

Stmtutoe made for the public good are to be mqppnadedr 
fo aa to attain their end. t Strong* >53* £58* MMmrj 
Statute* and Raft eft* differed, and they whpwcte for us¬ 
hering to KM* proved they had eataiifoed tom *»for tho 

p&rliunent roll. The thief juftfec mled it wasaooughJ 

and Ktbk «ti reed. I Strong! 44A Where tt aft of 
parliament only give* 0 remedy to theptrtyjgfevcd, it 
fo all not be eoafideredos » gff 

1. fo. 41*. How fi*t*t* *« » be recked, and uftft. 
mend drawn oufofm, fee/»AVf»«W.^AiJ 4A;^ffr. 
y i»Vi». Abt >, tit. Stutmi. Aim n»d* Slsti. Cm. 1.1 

V< &tote of Jstetttuot betfoeen foe Mfolfo* 
m» mrnmemj* parfiAn«it. ji «. f 4 . 

Limitation of adiofty «*d of Jdtfatl** Ve* Vtda the 
Htain 
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Statute Merchants A Statbe Merchant IS a bond of 
record, acknowledged before the Clerk of the Stanttt* Mer - 
tkanu and lord mayor of the city of Unde* or two mer*/ 
chants aligned for that purpofe; and before the mayors 
of other cities and towns, or the bailiff of any borough, 
tfc* fealed with the feai of the debtor and the kingfupon 
condition that if theiMobligor pay* Hot the debt at the 
day, execution may be awarded againft his body, lands, 
and goods, and the obligee Ihall hold the lands to him, 
his heirs and afligns, dll the debt is levied. Terms de 
Ley, Stas, 13. idea, h The Statute o : m A 8 ** Bur- 
net, 13 Edw. 1. enadi f That the merchant is to caufe hie 
debtor to come before the mayor of London, &V. to ac¬ 
knowledge the debt doe, and day of payment* and the 
recogni zan ce is to be entered in a roll j Then the clerk 
is to make out a bill obligatory, whereunto die feal of 
the debtor ihall be affixed, together with the king’s feal 
in the enftody of the mayor, &c. And if the debtor fail 
in payment at the day, upon notice thereof to the mayor 
and clerk, they are to caufe his goods and chattels to be 
fold by appraifoment, to fadsfy die creditor what his debt 
amounts unto, and the money without delay is to be 
paid to fuch creditor; or in cafe they cannot fell the 
goods, they ihall caufe fo much of the goods to be deli* 
vered to the creditor as will anfwer his debf. If the 
debtor have no goods within the mayor’s jurifdi&ion, the 
recognisance is to be font to the Lord Chancellor under the 
kiflgV &al, and he ihall thereupon direct a writ to the 
ihenff in whofo bailiwick the goods of the debtor are, 
who » to proceed therein as the mayor might have done 
if tfa (idd&mds had been in his jurifdi£tion : And if 
the debtor have no goods whereupon the debt may be 
levied, he iball be imprifoned, and there remain until he 
agree with the creditor, fcsfc. If the debtor have fureties, 
they ihall be proceeded againft in like manner as the 
debtor * but fo long as the debt may be levied: of the 
good* of the debtor, the fureties are to be .without da* 
mager Alfo a merchant Granger, to whom a debt is due 
by ^Statute Merchant , ihall befidei the payment of his debt, 
be fatisfied for his ftay and detainer from his bufinefs. 
And by the ftatute d* Mercatoribus, 13 jWiv. 1. the mer¬ 
chant ihall caufe his debtor to appear before the Mayor 
of the city of London, or other city or town, and there ac¬ 
knowledge the debt, &c. by recogpfann, which is to be 
inrolled, the roll whereof muft be double, one part to re¬ 
main with the mayor, and foe other with foe clerk ap¬ 
pointed by the king ; and then one of the clerks is to 
write foe obligation, which ihall be foaled with the deb- 
tor’s foil *nd foil of the king, tttc. 

If foe debt be not paid at foe day upon the merchant’* 
account, the mayor is to caufe the debtor to be impri- 
foaed, if to be found, and in prifonto remain until he 
hath agreed the debt * *nd if the. debtor cannot be found, 
the mayor Ihall fond the recognisance into the Chancery » 
from whence a writ ihall iffue to the sheriff of the county 
where the debtor is# to arreft his body, and keep him in 
prifon rill he agree foe debt * and within a quarter of a 
year, his lands and good* ihall be delivered to him to 


year, aia »puw 7-” 7”- Jr 7 - . . ; 

p*y foe debt; bat if foe debtor do vet fetufy tke^debt 
within foet time, ell hi« kmds and good* Hall be v^li- 


vered <to foe merchent by a mwneble txtnt, to bold ms* 
til the debt is levied thereby { ud in foe mean time 8e 
ffiail remain in prifen; bat when foe debt it fodiafied, the 
body of foe debtori* w>,beAelivete<i, together wifo bie 
ijutJm If the «•$£'****» ••*•{/! Aw v e er. {afe. foe 
i raeacboat may bave wrke to. oil the ffisrifft where he hath 
[any landi and they flieli deliver all the good* and land* 
Off the debtor by extent, and Ua mepfonnt (hull be allonr- 
ed hi* damaie, andoH reaffinable cofts, (gc. 

, AltfonhiiMU inftw bngjejpf Hie. debtor, » foe time 
of■ tWreoe g nift nee,. ■ m cbaifofoiet 

foon^after foe debt s* raid, ^f find! retatm to Gtw 
tees, if:theyate «*ew4 k*«y, as fteM fo# reft to foe 
dcbion t tta'debtor or lfoi fitmaes dying, fonmancbtnt 
ffidiMt take foe.bodyol foe heir, (de. httfoall have hit 

lute mniUhodbbt iylayM.' - to* m* 

mritStgt eni» «B#r«bm*sw» to biichofon and ftMlrt by 
ibis ftotnte; ead foe feai ft«adl be tmen* 4 •>■*«* »*»* 

i;w l r MV 1 «» ef «W * irm-tydfoive fod tofo eftidmettAwitsy 
iwtA fof 9^0 ami’ t»d^fs», fotfe 
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* merchants, &e. reeognifaneA may be takfrn * a fee of I sift | the ftte of merchandizes brought thither ; yet in time 
Jtr pound it allowed to the clerk for fixing the King's J others began to apply it to their own ends, and the mayor 
%-u i and a feal is to be provided that (hall forve for I and conftable would take recognizances from ftrangers, 

fai**s, &c. but the ftatute extends itbt to Jews* Seat; furmifing it was made for the payment of money for suer* 
ibid, Cro. Car, 440,457- Statute Merckant ntrt contri- chandizea brought to the ftaple j to prevent this mifehief, 
ved for die fecuricy of merchants only, to preside a (peedy the parliament in 23 U, 8. reduced the ftatute ftaple to its 
remedy to recover their debt* $ but at this day they aire former channel* and laid a penalty of 40 1, on the mayor 
ufed by others who follow not merchandize, and be* and conftables who (hoqld extend the benefit of the ft** 
come one of the common aflu ranees of the kingdom, tute to any but thofe of the ftaple ; but though the fta* 
Bridg, zt. Owen 82, And all obligations made to the tute of 23 H, 8, tap. 6 . deprived them of this benefit ; 
king, are of the nature of thefe Statute Hert bant* 12 Rep. yet it framed a new fort of feenrity, to be ufed ad libs* 
z, 3. ; raw by all men, known by the name of a recognizance 

The form of a Statute Merchant bond, 'according to on 23 E 8. or a recognizance in the nature of a fta* 
FIam is as follows, w* mivtrfi per pr*~ tute ftaple, fo called, becaufo this aft limits and appoint* 
fenth me A B. de, (2 c* Teneri C. D. in centum libr* the fome procefs, execution and advance in every par* 
/olveud, eidem C. D. adfeftum, I2e. Jam Regni, Regis, ricular, as is fet down in the ftatute ftaple. Co. Lit. z$Qx* 
(2 c; Ft mfi fecere, concedo quod eurrant/uptr me 12 bxrc- A recognizance therefore in nature of a ftatute ftaple, 
dex meet diftriftie (2 poena provifa in Statuto Emm Regis as the words of the aft declare, is the fame with the for- 
edit, apud Weftm. Datum London, tab die, (2c. See 3 mer, only acknowledged under other perfons ; for as the 

Ship. Abr* 318. 1 New Ahr. 331. Cro* Rim. 233, ftatute runs, the chief judices of the King's bench and^ 

319. fir Black* Com * 2 <v. 160* 4 v, 419. Common pleas, or in their abfence, %ut of term, the'* 

ftatute fttaple, is a bond of record, acknowledged mayor of the ftaple at Weftminfter, and the recorder of 
- before the mayor of the ftaple, in the prefence of all or London jointly together, (hall have power to take recogw 1 
one of the conftables; to this end, fays the datum* there nizances for payment of debt in the form fet down m ~ 
(hall be a feal ordained, which (hall be affixed to all ©bli- the ftatnte ; in this, as in the former cafes, the Kingap* 
gaiions made on fuch rocoguizances acknowledged in the points a feal to atteft the contraft. Co* Lit. 290. a. 4 

ftaple ; this feal of the ftaple is the only foal the ftatute In ft* 238. zRol. Ah* 466. Co. Ent . 12, 

requires to atteft this contraft $ 'but it it no more Debt lies as well upon a Statute Staple as upon a bond: 

der the power or difpofal of the mayor, than that ap* And a ftatute acknowledged on lands, is a prefont duty, 

pointed by the Statute Merchant $ for though the ftatute and ought to be IkMM before an obligation; a debt due 

appoints him the cuftody of it, yet it is in fuch a man- on an obligation being but a chofo in aftipn, and reco* 
ner, that he cannot affix it to any obligation without verabfo by law, mid oot a prefontduty by law, as a debt 
their confent, it being to remain in the mayor’s hands, upon a ftatute, judgment, or recognizance is, upon which 
• under the fecurity of their own feals. 2 Rd* Ah* 466. prefect execution ! s to be taken without farther Aik. Ore* 
Stai* 27 Ed 3. c. 9. - *EU»l 355, 461,494. 2 LiU* Ahr* 536. But a judgment 

To undei ftand a little of the original and confutation in n conn of record, (hull be preferred in cafe of execu- 
of the ftaple, and the advantage the nation had by this tton before a Ftatute t Though if one acknowledge a fta* 
eftabliihraent, we muft obforve, that the place of reft- me, and afterwards confefc judgment; .if the land be 
deuce, whither the merchants reforted with their ftaple extended thereon, the cogniiee (hall have a Scire fad** 
commodities, was antiently called Eftaple, which fignifies to avoid the extent upon the judgment. 6 Rep* 43. 1 
no more than mart or market j and this was formerly Browtft* ,37* It . is otherwife as to goods, for there he 
appointed out of the realm, as at Calais, Antwerp, ( 2 c* that comes firft, (hall be firft ferved. Ibid* The cogai* 
and other ports on the continent* which were nearefb to fordfzftatute grant* his eftate to the coigmfee 5 by this 
us, and whither the merchants might with fafcty coaft k, the execution of the f ame will be fofpended. 2 Cro* 

4 lnfl< 238. 424. Jlut if the cognifoe before execurion of a Rotate* 

But befides thefe ftaple ports appointedabrpad, there releafo to the cogmfor all his right to the land; it wifi 

were others appointed at home, whither aU the ftaple net beadi&hargeof the whole execution: Pot notwith* 
commodities were carried in order to their exportatfon, (landing, hrmayfoe execution of his body and goods, 
fuch at London, Weftminfter, HuU,( 2 c. this was, found 3 Ship. Mr* 3$6* Upon a ftatute ftaple, a Capias and 
to be of great ufe .and confoquence to the prince in par* extent of lands, goods 2nd chattels are contained in one 
ticular, and to the intereft and credit of theoarioaln ge- writ; but it is notfo on a warn* Merchant. Jenk. Cent, 
ncral; for at thefo ftaple ports were the King^t cuftoma 163. hi Chancery the proceedings on a Statute Staple* 
eafiiy^pcsllefted, and wtfe by the offioex* of the ftaple, at are in the petty bag office* and Statutes Staple are Suable 
two fevcral payments, returned into die Exchequer j be- fin the King?* Bench or Common pleas, as well as in 
(ides, atlhefe ftaples, all merchant* goods were carefoBy Chancery. Cro. Elite. 208. On a ftatute’a being fatif* 
viewed and marked by the proper officersof theftaple j fied, tjt as to be vacated by entering fatisfaftion, &c* 
and this neceftarily avoided the exportatkmof decayed Statute See^U and Statutes Merchant are to be entered 
} jiods, or ill wrought manufaftures, ' and cmafoquently within fix months, or (hall not be good againft purchafom* 
fixed a ftamp of credit on the merchandizes eatpotted, ty EUx.*. 4. Bee the ftat* 16& ij Car* a. &r.pxe- 
which,^>on the view, always anfwefod the m^eftation venting delays in extending/aiamr. Videft^pamsa. . 

V of tbf^ uyer. Malindt Lest Merc. 33^338. See the Mtmm OQttfym it, 

cap. U Heehat is in poftTeffien of land* on a ftatute m&dad, or 

•* % The ftiipfo merchandize*, according to Loed Cokty Ztu . ftaple, m called Ahum* by ftmut*merchant,'0uAftatute fta* 

* only wool, .wuoVeUs, leather, Imdandlmi aotherahnt* pie, during foe time of hui pofikffiosii i :«r«dkor* 

7 ter, cheefo ani efofos ; but whatevef/Bttf were^the foaV havfi freehold in foe fond* Wcovesy 

/ mayor and conftih^* had ntt only c<Mpjpe^nlheon-*: jfor mveldsftiftu, if pvt met* 

* trafts anddfott lefoting;to foem, but wy 1 tkaut, or ■Jfmrtcjbfahti&amh Mi that hath 

jurifdiftion over and dl 1smm &M -kfegf rightnmy -'§m ^a mpdre ©renter, 

touching foe fti|fte| thi» power «: ; 

the mmsliiiti M$$mrn #rert®i ^and'iipte -#©fe mm 1 '^ftedaie fte^e, foe 

bufinefs tsMl tr*deicM (Wl)^% and $ftatymW* ; R* r. d. Black* W. 160, 34a. 4 

running formi^i the tedioit form* ^ ^ 

nation of tjaefor ^ ; j|flt tt »ee ,. il' A> ^ An ulcsdent to ^ 

. meat of . * ^r jfop i eu mfo^ ewfted, and which w an- 

giuabie focori^y in 'dfopfe/Attd :foe or ptivate ***** 

taoR eiepodi^^ lite Corporation fokfcnre 

out filing ojik»ef /lhe. : h(fow»#t ^ue'^ A3S»m*bttMte ! mm® mMMm, anleft contrary to foedaweef 

Mrfirft lmiMm ’■ ■ Idm**** Thfo% fe*Mid bf 

f 1 M$k f fotfo' f i F* 
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jfewtttto AttapuUe, writ <$it lies to take the body 
to mifon, and feife upon the lands and goods of on* who 
.hath forfeited’tli© bond cllietf ft'tfuhjFQk Rejg. Orig. 

4 *ttttt» dBtttttoMO, The writ for ittprifooing him 
that hath forfeited a flat utr merchant bond, until the debt 
is fetiafied x And of thefe writs, there is on© againft lay- 
perfons, and another again It perfons ccclcfiaftical. Beg y 
Grig. 146, 148* J ' , , . - 

J§tatuttmt be BAttefrarK*, An ancient writ for the 
apprehending of fuch labourers as refufed to work accord¬ 
ing to ftatute. Reg.Judic. 27. 

Atatutum ^efffonem, The ftatutefejftons^ A meeting 
lottery hundred of constables and Houiholders, by cul- 
tom, for the ordering of fervants, and debating of differ- 
wO pc es between the mafters and fervants, rating of fervants 
1 wages* £fc* 5 Elix. cap . 4. 

1 Jbtatiritm, Any ftore or ftanding ftock of cattle, pro- 
vifion, life- Matt. Weftm. Anno 1259- * 

Attesting, Is the fraudulent taking away of another 
man’s goods, w*th an intent to pal them, againft, or 
without the will of him whofe goods they are* The 
Civil law judges open theft to be latisfied by the recom¬ 
mence of four-fould } and privy theft, by the recompence 
of double 5 but the law of England adjudges both thofe 
Offences to be death, if the value of the thiogftolenbe a- 
bove twelve-pence* Cowell* See Ib&ttctlff* 

Stealing *tt fcritef®. This is the forcible abdu£Uon 
and marriage of" an Heirefs. It is made felony in the 
principal and his acceilaries by 3 ff. 7. r. a* and by 3,9 
Mlim r. 9. The benefit of clergy is taken away from all 
fuch felons, except acceffaries after the offence, 
detect. See Jlrotl. 

jfetto;eftitan, The fame with the ftiremdhnus, otfture- 

*^Wdtexm {y(>aniM) 5000 /. reward gfentedto Her for 
the difeovery of her medicines for diffolving.the done, 1* 
Qta. 2 . tap. 23* ^ ‘ , , , , y 

#tif act, The reftor of every church ^ and chapel,, 
Converted into a parochial church in the parilh of Stepwy, 
to be nominated' by Brazen nofe college,* t % Ann . ft. 1* 

^Wtttlfng, (Sterlingum) Was the epithet for fiteer 
money current Within this kingdom, and took name jfroin 
this ; that there was a pure coin Ramped firfi in England 
by the J UafterHngs* or merchants bf Baft Germany* by the 
command of King John ; and Howeden writes it Efterling- 
Inftead of the pemd fterling, we now fay fb many pmdscA 
lawfulEnglijb money \ hut the word Is not wholly diluted, 
for though we ordinarily fay lawful money pf England, 
yet in the mint they call it flirting may ; and when it 
was found convenient in the fabrication of monies, to 
have a certain quantity of bafer metal tp be mixed with 
the pure gold and fihrer, the word fterling was then in¬ 
troduced ; aud it has ever fince been Ufed tb denote the 
certain proportion or degree of finenefs, which ought to 
be retained in the refpc£ttve coins. Lowuds's Fffity upon 
coins 1 4. A . 

Jbtcloath, {ftenefcallus, compounded of the Sax. ftteda, 
f* Room, or Stead* and PPeard, a ward or keeper) Is as 
much as to fey a man appointed n my place, or ftead* 
and hath many applications, hut always denotes an of¬ 
ficer of chief account within his jurifdl&ion. The 
greateft of thefe officers is, The ZoridHigh Steward , 

Zmd* who anciently had the fupervifibg and regulatin^ 
neat under the king, the adminiftratsoh of jip|ice^ ab 4 ;j 
all other affairs of the realm, whether dvil ojr military ^ 
juidthcvoffice was hereditary, befonj^hg to the 
Leiccjhr, till forfeited to King BfapifL. Sdtjhe ppwM 1 ^ 
this officer being very great, bf lafie dte omce pf High 
Steward of AsgWbath not beep to any orn^, 

only fen hoc erim,-either for the trial of d ,peeir of 
realm on an jpr a capital offerer1 jumr fo* ityfe 

detenniiuuioinff ttfe-^ee^ufiont of thofe who,claim to 
hold hy grand certain honourable, 

vices to the Kingat hfrcffltehadpn, tsfr. for bfffh yhi^ 
purpofes he hold s * coutt, ^and proceed^ according, tp 
the laws and cuftoms of B*j$o*d\ and he to whom jhijn 
office is granted muft \ft of nobitity mi a bard 
liamcnt* 4 jM^5S> 59* Grentyt* ,©4** M 


8. u. x Bek'k. P. C . 5. t>f the nine great officers of 
the crown».£he Higu Steward is the tirli ; but when* 

the fpecial Whhefsffoa v^hich he is appointed is oirie 
Ciided, his conuuifiiop expires. The fir ft Lord High 
: Steward that was created tor the folium taring of a Coro- 
nata^on, was Thomas tecondfpp of Hen* 4th j ahd rhe fir ft 
Lord Steward for the irkl of a peer, was Edward Earl 
of pevoti, on the arraignniest ©f Job* Beldtrttefrli&d of 
Huntingdon in the latne rcign, hexLanftiunion* 170. 

There is a herd Steward ef the Hou/hold, mentioned 
Stat ♦ 34 If. 8* cap. 13^ whole name was changed to that 
of Great Mafter of the Mwjhotd> Anno 3 1 //. 8, Bat this 
ftatute was repeated by 1' Mar . eap. 4. and the office 
of Lord Steward of the houfhold revived. He fs the 
chief officer of the king’s court, to whom is committed 
the care of the king’s houte^j he har authority over all 
officers and fervants of the houfhold, except thofe be¬ 
longing to the chapel, chamber, and liable 1 and the 
palace royal is exempted from all juriidj&ion ofany courr, 
but only of the Lord Steward, or in his abfence, of 
the Treasurer and Comptroller of the houfhold, with 
the Steward of the Marihalfea, who by virtue of their 
offices, without any commifikm, hear and determine all 
treafons, murders, felonies, breaches of the peace, frc. 
committed in the King’s palace : Befides thcTreafurer 
and Comptroller, the Lord Steward hath Under him a 
Cofferer, feveral Clerks of the Green Cloth, See. He 
Attends the King’s perfem at the beginning of parlia- 
. mdbts,; and , is a white ftaff officer, which he breaks 
ovmsthe hearfo on the death of the King, and thereby 
diteharges all officers under him : Of this officer’s an¬ 
cient pQwer, read Fleta, lib. 2. and F. N. B. 241. In 
the liberty of Weftmnfter , an officer is chofen and ap¬ 
pointed, Called High Steward; and there is a Drpny 
Steward of tVeftminfter ; and the word Steward is of lo 
great diverfity, that in moft corporations, and all heujes 
of bonougt, an officer is found of this name and authority. 
Stewards* of Manors* tee Copyhold. See Black. Com . 4 F. 

2 58, 266. As to the Lord High Steward, and as to 
Steward of the Houfehold, Id * 3 76. 4 V 273. 

of Coutto. See, CopL’holo, Jpanof, 

1 %4tt* > ■ ■ ■ 

. jfetctoMb (frQm the Fr. Eftu>vt*\ i. e. Therm*, Balneum) 
Are thofe place# which were permitted in England to wo¬ 
men of profefTed ioconunency, ami' that for hire would 
proftitute their bodies to all comers ; fo called, becaute 
diffolute purtensare wont to prepare themfdves for vene- 
reous ads by bathing * and hot baths were4iy Udmer rec¬ 
koned among the effeminate fort of pleafures. Thefe 
ftews were iupprefled by King Hen. 8* about the year' 
J546* 

Ibtfca, A brafs Saxon coin', of the value of half a far¬ 
thing four of them making a helfmg. v 

fttflftaf A quantity or jneafure of twenty^ve. 

A bind of eel« contains ,ten /ticks, and each ftick 35 eels. 
Stat. Weights and Meafurn. 4 ' 

AtelCkUr, An inferior officer who cuts wood within the 
King’s parks of Clarendon. Rot. Pari. i H, 6 . . 

^urcltatB, Otherwite callcd the tyieFtotf, 
in the pariih ofAMhaUeWs in London, was by autSarity of 
parliament affigned 19 the merchants of the UatfeS t^Al~ * 
maine or Eafterlmg merchants, to have their abode InTHf 1 "" ^ 
ever, with oth^r tenements, remlering to the Mayor of*- 1 
hondon a certain yearly rent. Stat. 14 Edw. 4. In feme' 
records it is czlM^Gildbalda TeutonUorum j and it was at 
ifirft 'a Afwd'plnfee or court where 

jMytqs Mio which -that hoofe was, founded., Bee" 

<£0wAty -vEdmttiSfe . 7 ; 

■ wttotoy tmmwwtohodMt* Therejare commons without 
jftintr and whfoh feffkR tjBy ate ftatute , of Mer- 
©thert^iif^|utm.t lfetute>^ 'iht. lord of 
much wnik:m he pteafes, 
Tor: qprowieledl ke leaves commok . 

f^k^^ei;ettticfed thereto. Elatb. Cm. . 
jp-tfi. eighthTufehkrge 1 

niim eAitka other; common^ 

-P- ' •**>. •* * * ’ 

t MUh'. Swtole lcfe fomdiag in rtha icM offer the 
fcorn^is ieaped ekd qamedi te#M' liAe^ 

\ i-:v ; •’ ‘ 
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fc .. MpriUtfM IB tfc Cofa*. Tfce fir* 

\ procefc In thefe courts it frequently by errBl of the de- 
ftndant’t perfon s when they take rteogmaneet or fiepth 
Utitn of certtin fidejulfor* in the nature of Mil, end In 
.afe ofalefaalt, may imprifon both them Kid their prin¬ 
cipal. Black. Ctm. 3^ 108,109. 

Btittmmmn, ffiurmunmu.Sut, fim-man) A ptWe 
ofafeip, or jtttn*man. Domefil* ■ 

diftributiou per. Under the fthtute of diftri- 
button. it will fihnetimc* happen that peribnal eftates are 
divided ptr capita, and fomerime* ptrfiirpn ; whereat the 
Common law knows no other rule of fooceffioo but that 
urfiirte, only. They are divided pw cafUetotvery man 
aif equal ihare, when all the claimants Claim in th«r 
own rights, at in equal degree of kindred, and not jure 
reprtfintatunh, in the right of another perfon. As if the 
next of kin be the inteftate’t three brother* A. B. and C. 
here his ellate is divided into three equal portions, and 
diftributdd ter capita, one to each: But tf one of thefe 
brother.. Id.) had been dead, leaving three children, 
and another, (B.) leaving two 5 then the dtftributton 
mult have been per fiirpts, vie. one third to A.’t three 
children, another third to B.’t two childien, and the re¬ 
maining third to C. the furviving brother : Yet if C; had 
alfo been dead, without iffue, then^’s and B.’t five chil¬ 
dren being all in equal degree to the inteftate, wonld 
♦air- In their own rights per capita-, vie. each of then> one 
fifth part. Prtc. Chan, 54. Blati* Cm* 2 r* JT 47 * 
•Ti. otherwife at to real eftates. See the next tide, or 

k'lbtiriK*, fuccejfin in. The lineal de&eadants, in in- j 
ftnitnm, of any perfon dcceafed, lhall' reprefent their an- 
ceftor; that is, lhall Hand in the fame place os the perfon 
himfelf would have done, had he been living. 

Thus the child, grandchild, or great-grandchild (either 
male or female) of the eldeft ton fuceeeds; before the 
younger fon, and fe in infinitum. And theie reprefentt- 
tives lhall take neither more nor left, but juft fo much a* 
their principals would have done. A* if there be two 
filters, Margaret and Cbarhttt, and Margaret dies leaving 
fix daughters; and then Jtkn Stiltt, the father Of the 
two filters, dies, without other iffue: Thefe fix daughters 
lhall take among them exaflly the fame «their motWr 
Margaret would have done, had (he beet, living; that b, 
a moiety of the lands of John Suite in coparcenary. This 
ealritig by leprefentatkm is called a fuccefton by fimfti, 
according to^the roots. Blaek. Ctm, sfi 017.' So if 
Charlotte had died leaving three children, her dime chil¬ 
dren would be intitled to the moiety the mother *ould 
have had. if living: Contrary to the cafe of dfiftribation 
of perfonal eftatee under thoftatute. 

jj*t*ck ana irtobcl^ A forfeiture where any one it ta- 
heM^irrying fiipitit fe‘ pahu l m e out of the wqod*) for 
Ate fignifiet ftickt, and /level pabulum. Antig. Chart. 

Jttocb or Wtokc, Syllable* added to the names ofpla- 
ces, from the Sax. Stecee, i.t. Stipte, Trtmtae j as Weed- 
fttek, Bafimfieht, he. '• j 

ts tttk ant> JPamUp. If land* were deriled genmily 
to a fink or tomb j it lhall be nnderftood of fa hot 
* * thonfe. Bah. JJ- faft/fafe 

. and jfetoefee, in Srehatmt Alley: AH 
; anfarixed by aft of priiament, or by 
chtttev; < %r«fed by oWWese ebarttw, fail bo void, and 
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thefaertakings are declared aw 
Get.), cap: id; AQp rm m hm t to 
cept tfftmkmpmthMjhath, orl 
ttsfek nutate or traoees, pane and 
the value of fafat. fall J» fafa 
returned, or may M.Mcmated .hy. i .«fa|: 3 tWt : diwbfe 
coftat and the' y«fa»,fassm,. ' 

fuch cootna, fatftfajoo/. . ■ Wfan*r'--«a« be 
given to componod Myfafance,. fafatflfasifa « 
transferring fink, or *M|* pfamfalMgfiftfa t. fa '■ 
whole money agreed, M-kfifim fafs ■ 

fiemdoa pain of ***&:■■ P t efcxi fafofefalfafri' <*, 
stegleA to trasufer m : fa|%*efa'lmy. plfa’i|»wntky5 ■ 
>S.of any other perfon"sU mMerAe^mege of the 
firft contrnflor: And'-daaihfa.-fa.JUntnfpahy Swt*., 
where comma** are not ,j*fifato ;|»rt M Wi 'ef w‘. fafa 

' ante fa ding tobevoidj and faf«fa 


ST O 

<eli ? incur a penalty of 500/* Broken snakrliA Mgrte* 
mentt v and doin^ contrary, are alfo liable to penal- 
txei t But this a^ not to hinder leading tnaoey 00 Stock** 
qr ^antraas for re^eliveHog or tranififring there00pfo,a# 
np be paid for the loan more than legal ineerdh 

Stat. 7 Made perpetual by to G«. 2. Aa 
to Stock* fold* it i* held, that an aftoai transfer is not ne- 
ccdary, unjefi the perfon to whom it ought to be made* 
was at the place, and time, ready to accept it % and then the 
time of tender is the lad hbur of the day on which the 
Stock was to be transferred. AW. Cafe in L. a*/£, io6 t 
219. If the plaintiff doth not fee forth in hi* declaration 
that he wa* at the Sm&r&ea Hwjh> &c. on the day, at fuch 
a time* and fthid till the lalt hour, to transfer his Stock* 
he cannot maintain his action, fufcb, 8 Gas. 1. In 
equity it has been adjudged, if a truiiee, or executor, with 
the cruft money buys flocks* and thereby gains confidcra* 
bly, f hc lhall have the advantage of it to himfelf; in re- 
fpe^ of the hazard he ran of being a Jofer by it, which 
he mull have borne, if able. Mr, Cgfi E§, 598. But 
in a like cafe, where money laid out on Stocks was great* 
ly improved; it was decreed, that as if the Stock had fal* 
len, the truft muft have fuffered ; fo its accidental rife 
lhall be for the benefit,,of it. 1 P, WilUami 649. See 
Bnkn and Feloty, 

9tOChb> {rippus) A wooden engine to put the legs of 
offenders in, for the fecuring of diforderly perfons, and by 
way of yunifoment fo divers cafes ordained by ftatutc, 

And it is faid that every vill within the precis & of a torn 
is indidable for sot having^* pair of Stocks, and lhall for* 
feitg/o Kiubn 13. 

anb tfonbfottb. In the manor 0f 
hurfi inSuJfex, there are two fort* of copyhold eftates, 
fitoeiland and dependable by enftom in fovbral 

manors: As if a mao be firft admitted to SttcJUantd, and af¬ 
terwards to Behdland, and dies feifed of both, his eldeft; 
fon and heir foall inherit both eftates 5 but if he be ad* 
mitttd firft to BondJaad, and after to the other, and of 
chafe dieth feifed, his youngeft fon Bull inherit: And 
Bwuttaad held alone, dweenda to the youngeft fon. a _ 

£***$$• . 

ftm Was a garment formerly worn by priefts, like 
utito thole which we now call hoods* And fometimes it 
ts taken for the Ifcopa! pall. Eadnur. cape 1S8: 
Alfo which matrons wore. Coweli. 

wmmM- To help people to ftofoa goods for re« 
ward t wteii Ifpr^endicf the felon* is felony. 4 G*. 1. 
rap. rt. t rofecutora of fuch offenders how rewarded, 6 

Ge 1. it 03. Pedbps buying or receiving lead* iron, cop. 
per, bfofs, bell*mecal or folder, knowing it to be ftolcn, to 
be tranfpOrted. 29 Gw* a. c, 30. Star* 3 If 4 fir. & 
M, €* 9. & 5 Anna c. 31. makes the perfon receiving 
ftolen goods knowing them to be ftoien* accefihry to the 
theft and felony* And by 1 Ann, r. 9. and 5 Am. r, 31. 
the receivers may be profecutcd for a auftemcaaor* tho* 
tbeprincipal felon be not taken. 

, Trover for goods ftqlea from the plaintiff, and fold to 
defendant, not in p^arket overt; but fo his foop (not 
inlmdm) it appeared in evidence that the defendant did 
not know they were ftolen goods* and tord HardvdAct 
foid fo fuch cafe* tho* the property was not (ftxfoUy fpeak* 
ing) altered, yet as it was a fair tranfeafon* be would 
hold the plaintiff to ftp# proof, that mefo were foe iden¬ 
tical goods ftolen, and he not Wgg fok io rove that 
was nonfuifod. Rfp. Tmpt &U p*r<A^*fy, 349. 
If the owner of foe good* knew.'fofommamble caufe 
tofo^eft th^r ynwie fodfoi he \hdi m»h*m jtftitution, 

, j'-W: 

A §K3m fo a tbqp in 4 #oejM», (ucalfogha inch goods) waten 
fo byj^tem a marw : ';Ofo^ ^ olter the property. 

iUffofods, ufed for weighing of 
jf wool ought to weigh Hpmmdsj 
l^ouftom* it ts left* as 1 a pounds and 
^.|a I pounds s and fo limdm foe 
m .Inform* * l $*• 7\f* ¥ WvJPsr/. 

w .■ , 4 * 

urnm, Ate not to be fofomdlWr *»A none 
xfor ffwww with the King 1 * ifodb, foie contrac- 
the principal oficcrs or com^iffoniri of the 

aavy t 
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bavy, {Jfc. under the penalty of zooL Star* $lff laW. 
3. Plantation pitch and tar to be dean, 5 Gto. 1* r. 11 • 
24 Gw. 2. r*/. 5a. 1 a$* Gw. 2. «rp; 35. Penalty of 
having ftores of the King's mark, 9 & 10 W* 3. cap. 41. 
9 G/o. 1. e. 8. juftices may mitigate the penalty of con¬ 
cealing ftores, 9 Gw. «. 8. juftices of affile and 

quartcivfcfliona may hear and determine offences relating 
to ftores, 17 Geo. z.c. 40. Pre-emption of ftdres imported 
in neutral lhips* givento the t&nmiiikmers of the navy, 
duringthe war, 19 Geo; a. <, 36. Vide AwW 

Atotarfua, Ke who had the care of the find or breed 
of young horfes. Leg. Alfred, r- 9. 

&t6tb» $a*iw it W.folnsil quilibet pro fdiabusfms Ma* 
ritandis Gerfoa Domino , 6 Ourlop pro filiabus corrupts, iff 
fitoth, iff alia fervitia, iffc, Petr* Blfcff. con tin. Hift. 
Croy). p. 115. 

AtmirtOtt, The 29 Car. 2. not to make void the leafe 
granted by the dean and chapter of Tori, of the parsonage 
and tythes, in Steurton in Nottingbasrjbire, 29 Car. 2. e. 8* 
AtolQD, (Sax. i. e. loan) A place, and is often joined 
to other words; an Godfiow is a place dedicated to God. m 
Atotoagt, Is the room where goods are laid, or *us 
the money paid for fiich places. See Houjage. 

Atralttf, A narrow fea between two lands, or an arm 
of the fea. Alfo there is a narrow coarfe cloth anuently 
lb called. 18 Hen. 6. e. 16. 

Attftnb, (Sax.) Any ftiore or bank of a fea or great 
Hence the ftreet in the weft fuburbs of London, 


which lay next the Chore or bank of the Thames, is called 
the Strand.' An impunity from coftom, and all impofi- 
lions upon goods or veffels, by land or water, was ufnally ■ 
expreffed by frond and /bream; as King Hen. 2. in his- 

charter to the town of Rocbefier. - Comedo iff confirm* in 

perpetmm cum focne iff foke, & ftrxnd iff ilream* Mm. 
Astgl. tom . 3, /. 4. 

j&traiiticb, (from the Sax. fraud) Is when a Chip is by 
tempeil or ill ileerage run on ground, and fo periihes. 17 
Car, 1. r. 14. Where a veffel is firm/ed, jullices of the 
peace, iffc. ihall command conit ables near the fea-toafts 
to call affiftance for the preiemtion of*ho Chip; and offi* 
cers of men of war are to be aiding and affifting. tv Aim* 
c. i 8. 

&t?a tiger, (derived from the Fr. tfrangtr^ alieous)Sig« 
nifies generally in our language, a man born out of the 
realm, or unknown. In the law it hath a fpecial signifi¬ 
cation, for him that is not prbvy to an aft*. As * fir anger 
to a judgment, is he to whom a judgment doth not be¬ 
long ; and in this fenfe it is dire&ly contrary to party or 
prbvy. Old Nat. Br. 128. Stranger* to deeds ' ihall not 
take advantage of conditions of entry, tffe, as parties and 
privies may $ but they are not obliged to make their claims 
on a fine levied till five years; whereas privies, foch as 
the heirs of the party that paffed the fine, are barred pre- 
fentiy. 1/^214. 2 Injl.$\ 6 . 3 Rep. 79. Stranger* 

have either nprtfent or future right; or an apparent pojfi- 
bility of right, growing afterwards;" iffc. Wood?* hfi. 
245. S tt Black. Com. zV. 356, 

dtcftts or going afiray of bcaft* and cattle, lee Eftray* 
&mant»l8Otfl0, A kind of works in the Stannaries, 
mentioned in the Stat. 27 H* 8; e«z$. 

Attccnum, (Sax.) Rdufim, <*m! patens esir* Iceland, 
vol. 2. p. iSS. - - 

Atvcets. If firms in Louden are not well paved,: the 
mayor and aldermen, or any three juftices there, my fet 
.fines upon peribns, todbe levicdhy diftrefs or 
32 iff 35 H. 8. f. to. And for mufances, dtfturbeacbs, 
revelling* iffc* in ftretts, certain penalties m inAi^ad hy 
the city laws. Liu Lend. 194* 4 t is triad* fcfony^lnflp 
ciouily to itfault perfons in the finku; whfr intent t&tdar 
their cloches, bfcv Stat.* SGeo* t* *<c. 1. Vldo 

Robbery. ■<. ? " '.’v' , j m •< r 

* Th*mrcumfia»cel of noife apd 

crowd, nod otber turbulent formalitiesat a procefs or tsial 
in a publick court of j allies. And therefore our Wiie 
•noctaudid^mbf adbfhmd^. that right and juftice 
Ihould be done Jn a more private and qttiet manner.^ 
Cowell. Farocpt}Antif% p. ^ 44 ^ ■■ ; ■ 1 T' •;« 

of the^risfr* like oar Ihr^ 
veyor 0! the higlmy^ or^ father m dbmogttv MoniAkg* 
$om%z* iSfS ' * 4 "- ' lj • { 


Attfbfxig in the King’s fuperior court* c& jnfik*, ty 
‘ \dL orat th« affiaei, filbjedte cheotfender to 


IVtftminfter^bsdL, --- - „ 

the loft of the right-hand; imprifimmetit for hfe, and/or- 
feiture Of goods and chattels, 'and of tlte profits or hU 
lands during life , 1 Statmdfn f. C* 3 $. 3 Iq/h *t 4 Q i 1 *, |- 

Malicioufiy jtriking in the King's palace, wherein hie 
royal perfon refides, whereby blood is drawn, is puniiha- 
ble by perpetual imprifonmewt, afti fine at the King’s 
pkafuit; and alfri with loft of the offender's right-hand, 
the folenm execution of which ftntcnce ii deicribed at 
length in the Stat. 33 hi. 8 * e. i 2. Sec Black. Cm , 4 K 
1125,273. And fee Cb*rib, Palace*. 

jfctt ip* (Jtrepitm) Deftruftion, mutilation, firom die 
Fr* ejtropier : Strepitum iff w/tutri faecre, i.e. toihako 
ftrip and nnsafit, or firop and majte. See Ejmfmm* 

J&trono, An Old Saxon word fignifying the fame as 
fraud. 

INnmtget,' {merttrix) A whore, harlot, or codrtefao : 
This word was heretofore ufed for an addition, bloc, 
apnd Ceftr . 6 Men, 5. 

AtrgfeCt The eighth part of a feam or quarter of com, 
Ajiryke or bufticl. Corhtiar. Radtng. MS. 116. 

Attlb of mares, Is a company of mares kept for breed* 
Sag of colts; from the Sax. a /?*^wits‘«, i.«. aqua ad ftutum* 

AtUbp of the IbatO. See Black. Com . .the lutroduttioa 
to the firft Volume. ' 

Jbtultlfpftti one*« ftif. It hath been laid, that a 
Adbcompo* himfelf, tho’ he be afterwards brought to a 
.right mind, Ihall not be permitted to alledgc his* own in¬ 
timity, in wdar-coavoid his grant; for that no man Ihall 
be allowed to faultily himfelf, or plead his own difability: 
But late opinions, feeling the inconvenience of this rule, 
have in,many points endeavoured to reftrain it. Comb. 
469. 3 Mod. 31 o, 311. 1 Equ. Caf. Abr* 279. And it 
feems to be fettled, that their a&s are only binding, in 
cafe they be afterwards agreed to, when their imbecility 
ceafes. Vide Bl&k. Com. z V, 291, 292. 

Attltgeoit, May be imported, 10 iff 11 W. 3. t. 24. 
The King, where intitled to jturgeon, 17 Ed* 2. Stat. 1. 
r. 11. 

Atplf, (apptlh) Is to call, name, or entitle one; at the 
ftyle of the King of Ertg/atod is George rhe Third, by the 
Grace of God King O f Great Britain, France and Ireland* 
Defender of the Faith, iffc. There is alfo an Old and Neom 
Style, tiled in the dates of things abroad; the latter being 
eleven day& befofe the former. 

Ani»f 28 Vf. Florence vf Wwrtfter tells us, that King 
Alfred fufearravk iff dux it a noblewoman of Mercia, kuna 
868 . 

AslMMcots, An antient officer in the church, made by 
the delivery of an empty platter and cup by the biihop, 
and of a pitcher, baibn and towel by the archdeacon: His 
office was to wait on the deacon with the linen which 
the body, iffc. was coafecrated, fend to receive and carry 
away the plate with the offerings at facraments, the cup 
with the wineand water in it, iffc. He is often mentioned 
by the moukijb hiftorians, and particularly in the Jpofto- 
lical Canons, 44, 43, . ■ 

AttbfeiUotf, Ww 7 . Civil fubje£lion is the obligarion, 
whereby the inftrior is confirmined by the fupej^r to ad 

contrary to what bit own realm and inclinatiouj __ 

fuggeft. Obedtoceto^helaWsin being is uadoabtediy % 
a (ufficicnt extenuation of civil guilt before the municipal ' 
tribunal. 1 RM^Com. • 

JbvhbH^ pl^diio*/ Atri the members of the Commou- 
* wmMk s^^tbe^Kinr their hlad. Wood's Inft. as*; 

where the inferior lonkn. in 
imUatiwt qt their (Ap&tm, began to carve but aud graot 
toodiers nyftH^r eft^ tban tbctr cwn, to be km of 
thuanfelves, and web % tf M^edihgdkwuwaiuft in itfim- 
m*,*t ill the kf^tonkzi 

i ^ey loa alt their ftodal profits, ward* 

4 whkhTell intb the bamda of 

1 lords, who wore die immediate* 
of ■ who octdpied the 

lfid. This obcafioued the Stat. oUFefim. 3.0^00/b em- 
■pibrrnw^ : ^dii'i;W 1 tm- upon 

sO^lfidw orfeoffmehtsof Urnifiiihe fcolfe ffiaU Md die 
fame; nbt of hk immedtaio ftofbT; s but of the chief lord 
ft* *1 'feftafelf ‘ held ir/A r And 

a 
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, from hence it it haHtfdhdt all manors n 4 P* (fey ; ! t*riie*fed) toivoidrhemg ferved, a day fisall be'appofete 1 

" «iu&h*roexffcd;ty imitemoVfel^teft^^ Aim to appeano thobill of the tfmM'% which fe to 

ever liuce the of ^ fafp infested in tfce Gazette, read in the paritfi 

wot made. Bldck.iGem* sK» 9 r ^ $>e«* v '■ 1 :J ■ 1 * ^ “ icl^ich:nlfcit tht M&dnt kft littij and ind ttA at 

i ®wfefilpltif b any kaft oarfyitigTth* ^oke. *.»-AM* exchange f And if the defendant doth notap- 

Puri/. i249w ..*tsf. ••<■.■ ./v-v-. 1 1.*- */ ' 5 *peafeiiipoa that day, the bill fh*U be taken ronfsflb. 

£)ubfegetfO 0 , <f«w0thtS«c. %.imtJias)Ooo : Aeto thnoriginalofth|8^/«o, fen£fei* Gw. 3^51. 

who is guilty Of iii^ftimimwhoecdoou,* ^ ; fS ;-^ ; ^ / Awd fee fnyKt/ed/mmrv ^ 

. AkMttvtyt!* Aikofecw in theMtryfc^a, mtedhAek dbtlbfcrfptloit «f ’MMgta A will of lands muft 
fluty to the C^yM^Wof thelCihg J »^ofe temmonly by/er. w C«f. a, r. 3, § 5. be Xtteftedor fubfcribed by 
called the Knight Marjhal, and hath theinflddy ofthopri- three credible witncflcs at lead: In other conveyances, the 
foners there. He is.otherwife termed Undtr Marjbtd. a&ual tobfcription of the witneffes ia not required by 
CaOrap Jttrif. 104. r t *. \ tj'.vt* 'few, though it is prudent for'them fo to do. Blad. 

j&ubmil&on, Of matters to< arbitrament* by bond or Com* sP. 378. 
covenant, &c. upon which an a.&ton may be brought on - <&ubftqucnt CoitOftfOB*. Thefe are toch by the 
non-performance of the award ,,if |e isaiacfefiwpayment failure or nonperformance of which an eftate already 
of money, to Rep* 131. Sen Arbitrament* vefted may be defeated. Bled Com a K 154/which 

, .■ Attbitntttte, To- cut the hnewaof?thedtteor^igHf 5 aide* 

to bam/lring: Audit was an oldcuih>m in iSyW, «rr^- ’jfeubfeqiim ^Mhcnce. In attaint* he that brings 
trim tff impuditat mulieres fubnervare* / * \ the attaint can give no other evidence to the grand jury, 

#ttl§|Bathm* \juhornatio) A fecret undet^biadprepa- than what was originally given to the pent. Mad. 
ring, intruding, or bringing inn faltowitpefs f and from Cam. 3 F, 403. The proceeding by Attaint is now out 
hence fubar nation of perjury is the preparing or, corrupt al- of ufe, as the courts of law will grant’ d~ new trial, where 
luring to, perjury. Subornation of wimeflesweread of in r aulefufRcicnt can be fhewn, on an application In due 
the 32 Ban* g. t. 9. And procuring ‘Or toboming * time. :„ 

wimefs to give falfe teftimony in any court of record con- On a re-hearing in equity, all thC eVtdence taken in 
cerning lands or goods, theoffendwr fen!! ^forfeit ^o/* or the? eaufe, whether read before or aot,i* admitted to be 
fuller imprifonment for half a year/ fetttdksit the pillory, read i fiecanfe it je the decree of the Chancellor hunfelf, 
&c. by b &h*. r. 9/ See Ptrjmy^ 1 »>4 K ^ • who only noW 4 ti to hear reafena why the decree fhould 

^ubpuoeft ,1* a writ whereby common perfops are cal- not be enrolled and perfe<aed^; at which time all the 
led into Chancery, in dach cafes where nhe&omihon Jaw : omi(Hons of either evidence dr argumost may be top- 
hadL provided no ordinary remedy; ind^ihe "name of it plied. GilL Me/* 151, 152. • Bime& Cm. 3 K 454, 
proceeds from the work therein, which y charge 1 the party 433. • 

called to appear at the day and place afegndd, fid pan* / , kmhfUlp, {fib/kUnm) Signidcs aximd^tax^ or tribute, 
it*tnm librarian* tjfe. Weft, Symbri pan. ' a. Cromp. granted to t^e King for the urgent occafions of the hing- 
Jurtfdidt. 33. The Jnhpana is the fea&ig'pi«oeff in the ■ dom^ to be levied on every tobjeft of ability according 
coats of equity ; and by ftatute, whdh a bili is filed egaihfr to che value of hi» feeds or goods/ Some perlons have 
any perfon, procefs of Jubpana fhaH Jbm^akew out to held that the fubfafy of tonnage, (AcF might be taken- by 
oblige the defendant to appear and an Aver thehiUi theKiogof his own prerogative ; efpecially in a cafe of 
4 U 5 Ann. c, 16. Where a defendant abfconds, or goes 1 nnuedity, and fot theptsbllck good, as to make an equa- 
beyond fea, to avoid''being ferved witk ntibcthf^^kbj^* 'litycf trade ; And that the precedents of the Exchequer 
to appear, &c. fee 5 Grs. a* c ay. fmdifyfcMi And there make the law herein. But the law was adjud^ed other- 
are leverol of thefe writs in ^Chancery f fe.<Aeyfelyisniui W-v :w(tfe^k both houfen of parithmont. : Jtnk* Cent 208. 
rtfpmitnd\fnbpmnaadttplk*nK\AnAnpngendti fA^am Dytr ify. Lam ^24. Vide Cnfimt, and 

md uftijkand' C 3 T ad au&mA juditiumi ' i#e. which' Writs ; f* . ... 1 > ^ ■ ■ 

are to be mode out by the proper clerks of tha fkfyem* . Kiflory does not mentiou that the Saxon Kings had 
nffucei nxA fnbpana'i tounfwer mufebcperibnaliy^UrVcd - ahyyhf/fif^aftet .the. manner of ours Ot present; but 
by .being left with the defendant* or at iuvhoufe with cam they had; both levie* of money and perfonal fervices to* 
of the family, on affidavit whereby if the defendant do wirdi the buikUng andrepairmgof cities, caftles, bridges, 
not anfwcr, attachment fhall be kd>s^gfe^lm, Cfft , military expeditions* which they called Bnrgbote, 
ProBi Soiic. ,5, 6. Afnbporn* adudifemdm* lias fbr the Bright**, MittgeU, &V. But when the Danes 

calling in of witneffas to tefiifi in aay eattfe* hot* only in harrofted the land, King Etbelrtd tobmitted to pay them 
Gf/kncery, but in *ll t>tb*r *o*rtt ; and in tht/court, and for redemption of peoce feveral greot toms of money 
in the Exchequer, * is made ufe of in few. and equity, yearly. This was called DanegtU, for the levying of 
The two chkf writs oifnpmna arc toq^burand to ufii- which every hide offend was taxed yearly at twelve 
fy , and the latter iffues out of the court where the ifTue, pence* fends,of the church only excepted, and thereupon 
is joined, upon which the #vide*fe is to hn,gfeen«. s till. \t was after called hydagim, and that mute remained af- 
Abr: 536. In this writ the too/, penally is inferted only Wwards upon all taxes and fnbfidm impeded upo#l and 9 $ 
in ttmrm, being never levied ; tnfeigh^rh^tttefs fer^ but femetimes it was laid upon cattle;/ : and tfem was 
vnd^with a fubpam, refafe to appeju* contender . of his termed horngtld. The Neman* called thdfe; ibrnethnes 
UJdfttri the party injured dwre^r am^/reeovsc to/, da- taxa, tometimes tallaga^ otherwife aMt&lBfa/kbfidia. 
/ Irtagas* and otkr recte^eddh hy aAite 5 The Conqueror had thefe tenet, and mate atifaw for the 

M*> ^9. See BladLCba^ #* .*$ph'M s r. < manner of their levying, as. appears; iin MamdUHonibus 

ifrabpoetta dh tfftQtenhniu.. §atmfk f to y*** j*p 12:3, ^Many 

^hrihg in wkneffef «l fty* 5 yearn after the donqnefe> they kme, ifeiefe^tlieiwifc than 

Mint, r. 9i • lf.a?;'wiiA(jHOb t >®ei^is 4 «fssyiaSBih Ameegtyand every 

. tefa:'dote.m>t 'appeal riib-court .^fetMieaf. ^4^3Of which you 

* - agafeft^im#vte^AifM|i»y pfeipt^ r q^>i*$f*#ed-i bmf^ldhqg^ • tit. Tenet, 

.^hfeinte^at^k^m' fol. 16 and 

, iwkfticilfe !T mm 8A^#Wi^iked»-:is. .no 'critaife'iate, 

' , C.>«'piteefs jmji^ke ’fmlhmmmM'Mtok fit. Subfiiy is in our 
, ofahe,.feme, ktndvd^^rfyeced^ i&clndjog^ |di|fe#?foi»kftmay '**■ **. .4* 

. -m, ,Qwl ^ J *’^* W, |iar|u, 

, , .Mmfrot**49&> p1jmiw^ 'm\ * **>» 

- teWh^cda’.lh4i M&tf affent «f^p*rifei«te% H 

-* r ^'f8a*w *">!; *>’•..» ‘ & ty&y ,v ' 

■ « jhfetePilih'iM IfcWfihf e* -The^nemof 

,ion,# ^octepfeiiH- )Mamm »»Arii«rti»g.sur-fewd^jpfiTjfeiaAwaanten^^ y^A- 

,.:teA*.WI.':, 5> Mm ck oui ig fe »# y>^ « *« - the 

IwkA/fliaflibtN^ gbr^:e)pii-' •' 'Ibsutes 36 A. 3; r. 15, 33#. di nr'^tea J ri 

work found to be ferved #ith>fe«#, andabfe<md*(asl if 23 Eli*. *. 4. ' 

• - * ' • tomb* 
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AuMUtute, (Subftitutus) One pieced under another | 
perfon to tranfaft Come bufineft, is'c. See Attorney. 

dbobtralKett of conjugal flights. Thisda when ei¬ 
ther husband or wife, liveafcparate from the other wkh- 
oot any fufficient reafon ; in which cafe the ecclefiaftical 
jorifdiaion (on a fait for reftitution of conjugal rights) 
wilt compel them to come together again* if either party 
be weak enough to defire it, contrary to the inclination 
of the other. Black. Com* 3 K 94. - 

jfeubtraftfon of lUgaciee. This i« the withholding 
or draining of Legacies: As a consequential part of 
teftnmentary jurifdi&ion, the fpiritual court adminifters 
redrefs herein, by compelling the executor to pay them. 
16 this cafe the courts of equity exercife a concurrent 
jurifdi£tion with the ecclefiaftical courts, as incidentto 
fome other fpecies of relief prayed by the complain¬ 
ant s as to compel the executor to account for the tef- 
tator's effefts, or aflent to the legacy, or the like. F # or, 
as it is beneath the dignity of the king’s courts to be 
merely ancillary to other inferior jurifdiftions, the 
caufe, when once brought there, receives there alfo it’s 
full determination, Black. Cm. 3 V. 98. 

ftubtvaftion of l&ento an* 0tmm, See. This 
happens, when any perfon who owes any foit, duty, 
cuftom, rent, or fervice to another, withdraws or negle&s 
to perform or pay it* Qfe. See Black. Cm. 3 V. 230, 
ftubttaftfon Of Citfeefo This is the withholding of 
tithes, from the parfon or vicar, whether the former be a 
clergyman, or a lay appropriator. See flat. 27 H. 8. c. 

*0. 32 H. 8, c. 7. And Black. Com. 3 f'. 88, 102. alfo 

•aide Tithes. , 

ftubtitbanf, Are husbandmen* according to the Mo- 
nafticon. Tom. 1. p. 468. 

&uucmon to the Croton, fee King. . 

Sfoiadflon ah inteftato, The flatute of jjiftr vutiona 
bears fome refomblance to the Homan law, bf fucceffioas 
mb intejlato. See Black. Cm. 2 V. 516. 

jbncceftlon to ®ooto aub Chattel*. The gaining 
a property in chattels, either perfonal or real, by facceffi- 
§n, is in ftriftnefs of law, only applicable to corporations 
aggregate of many* as dean and chapter, mayor and 
commonalty, mafter and fellows,, and the like $ in which 
one fet of men may, by foccecding another fct, acquire 
a property in all the goods, moveables, and other chat¬ 
tels of the corporation. Blad. Com. % V . 430. 

JbuceefBon to the Croton. The futceflion to the 
crown, hath already been noticed under Settlement* See 
farther Black. Cm. 1 FI 197. 4 F. 433. a 

jbmctttob (As*.) Is he that followeth or cometh in 
another’s place. Sale corporations may take a fee-fimplc 
eftate to them and their factors j but not without the 
word jucceffbrs : And fitch a corporation eannot regularly 
take in faction goods and chattels; and therefore if a 
leafe for a bundled yean be made to a perfon and his 
face effort, it hath been adjudged only an eftate for life : 
Nor may a foie corporation bind the faccoffers. 4 'Rtf. 
65. 1 Infi , 8, 46, 94* 4 */• M9* An W”g« te cor¬ 
poration may have a fee-fimple eftate in faeujm without 
the word fausffon ; and take goods and chattels in a&ion 
or pofleffion, and they fhall go to th tfutttffors. Wood's 
In/I* ill. Vide Corporation* and Supra. 

Jbuccft&OKKee Sfbo?um, The cuttings and cropping*^ 
trees. Chart, a Hen. 5. 

Jfouftetance. Tenant at fuferante, is he who holdcth 
ever his term at fir! lawfully granted. Tom* do Im A 
perfon is tenant at fafferance that continues after hisef- 
tate it ended, and wrongfully holdeth againft another* 
&<. t Co*Itf. 5 7 • See/cr. 4G#*. a. e. a8.and J 
Cm. *F. !$•> - t't 

jfo og tt tn tf t pari*, A grant mrinfevance of peace or 

trace,- — 1 . . ^P roquadam Suierewtia pati* com Mis b& 

f'jmmmmttmMdmreunra. Clsut, 16 Ed. p, r 
{Suffragasm, Charepifopus, Bpsfiopt vie** 
Bifaop ox&med to aid and affiftthe 
% in his 4fdritual fnnaion t or one 
place inftead of the bilhop. Some 
mu by the name of SaihfaBary 
limited by i&m fat. i& M M* 
a It was ensiled, That it fhould 
hop, a| hi* frieafare,. to deft two 


soar) Is 
bifttopof the 
who fuppUefh 'thi 
writers call tin' 
Bifaopt, whole 

oap. 14* 
bo lawful 
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honeft and diifcreet fpiritual perfons within his diocef^b* 
and to prefent them 10 the King, that he might give to 
one of them fucb title, Site and dignity of Inch of the 
Sees in thefaid feature mentioned, as he Ihould think 
lit: And that every fuch perfon Ihould be *i\lcd*BiJbop 
Suffragan of the kune See, &c. 'this uQ. lets forth , at 
large for what places foah Suffragans were to be no¬ 
minated by the King; and if any one uxercife the ju* 
rifdidtton of a Suffragan, without the appointment of the. 
bilhop of the dioceft, fete, he Ihall be guilty of a Pram s- 
air*. Slat. Ibid.* Sc® Chorepifopi. 

Augar, Duty upon Sugar, 6 Goo. 2. c. cp. The 
drawback on exportation of fugar imported from the £qg» 
lifix plantations in America^ 9 ^ 10 W. 3. cap. 23. 6 Gob* 

1. c. 13. Sugar may bn imported from Spain and Ports** 
gali as ufual, 6 Geo. 2, e* x 3. Drawback on Britijb re* 
finedjfoger out of the U&fubficfy* 21 Geo. 2. c. 2. 

ibuggeftfoit, (fnggeftio) Is in law a ftxrmifo, or re* 
prefendng of a thing ; and by snagna charta no perfim 
ihall be put to his law on the JuggeJN** of another, but 
by lawful witnefles. 9 H. y c. 28, SnggeJHont are 
grounds to move for prohibitions to fuits in the fpirittuK 
courts, &c. when they meddle with matters out of their 
jurifdi&ion*. 2 LilU Abr. 536. Though matters of re¬ 
cord ought not to be ftayed pOn the hostfyggcfiion of thn 
party j there ought to be an affidavit made of the matter 
fuggtfted. to induce the court to grant a rule for flaying 
the proceedings upon the record. 2 hill. 53 7*. There 
are Juggeftions in replevin, for a reiurno babtudo ; which it 
is ibid are not traverfable, as there are for prohibitions to 
the fpiritual or admiralty courts. % Plowd. 76. Breaches 
of covenants and deaths of perfons mufl be fuggefitd upon 
record, 8&gW. 3. cqp. 10. See BlaJ. Com. 3, 
^.113.4^.305, 

jfettiefbe. See Self Murder , and Black. Com. 4 V. 189. 
[fe#*, Br./MiUt i. e- conftcutio, ftqutla) fignifie* 
a following another; but in divers fenfes. The firft is a 
fust in law, and is divided into fuit real and prr/onali 
which it all one with aBhn nil and perfonal. 2. Suit of 
court, an attendance which the tenant owes to the court 
of his lord. 3. Suit eoveuant, when a man hath cove¬ 
nanted to do Juit in the Lord’s court, 4. Suit cujhm* 
where l and my ancefoors 0 Wijkit time out of mind* j* 
Suit is the following one in chafe, as frejbfitU: And thia 
word is ufed for a petition made to the King, or any greet 
perfonsge. See Bleak. Cm. 3 V. 295. 

Aufo ant Aerbittt When the tenant had profeifod 
himielf to be the man of his fuperior or lord, the next 
confideration was concerning the Jemict, which, fuch,. 
he was bound to render for the land he held. This, in 
pore* proper, and original feuds, was only twofold ; To 
follow, or do fuit to, the lord inahis courta in time of 
peace ; and in his armiw or warlike retinue, when netted 
fity called him to the field. Black. Com. 2 K 54. 

Ault of Court, That is, fait to the krd*s court, h 
that fervice which the feudaiy tenant was bound to do 
at the Lord’s court. At firft it was exprefly mentioned 
in the grant how pften thcfe courts Arnold be held. This 
appears by Flora, l.\. c. ft. par. 14. Sfeifacian 1 
ad curiam domini fst quoifaBas per annum. Sometin 
or more, but never imteooding three. Thorn w 
two, mitt. . Et fatiant ffmlem ed curiam Oantuari* 
per annum, Jcilicet, \iu fa/h Michaclis & PefcBm. Sot 
all the lord’s tenantsjeewnot boimd to attend his scoarts^ 
hot only tbofo m imm ijMr eSfoes were* granted upon 
Ouwcondition; #hs bound to4tfond 

'twice' in, which foe UtMm 

ppgaBe. And if the fobedbnoe, by reafon whereof ton* 
'tenant wtofonond tp aouit, djd>- 

foend to 'te pswfoni w»» 

.bound' fo MmMi and. ail 

'' , ■. 

WtOqoMifik Umfaint.ihiii *»W • 
k,ty, Si. M<M., 

uiammmu wtffi u*m* tUO.-nmm . 

-■. -Om ■ 

<*m must witlcWatef it, 

9, It ii if («<Giir. jh t< Cm-. *. 

S’ * 
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touita at lats, a ream feeprofec.fed in certain tfc>« 
limited by the fta*uteat,y*e. « tfii.’SSW ‘ Ihotc per- 
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of peace, We. not hntjtdnftd, «* d»*J»iogtpgu» ot&vap 
fftUkm, wif* indemnified from -wwWinw by ■*■ »• 
-Af. *. 8. So pfcfoos that «ft«d foofteneity of »hft*o- : 
vtrhmcnt, doringtho rebellion in>i*e Uwf reign. 1 G*». 

, „ ,9. iperftm»dofi»i«g to e'ndany.MrOT' conwover- 

fiei, for which there i* no remedy but'by jmrfonei n&tcm 
or bill' in equity* may;'dg«etfcat'tb«*'. fejwffion »ube> 
award m of arbitrators* iwiul be made a rale of court, 
U,. 9 Of io Ws 3. t. is* Sec 3 *16- 

imt ill tipitf, Th* fieft comme»m?meiit«K»n Chatt¬ 
el is by preferring a bill-to <he Lord Ghyocttllor inch* 
fliie'of a petition, fettihg forth the circumftancci of the 
cftdKht lengtlh as fomfe 'fraud, «raft,j«r. h*rd&ify.,*nd 
nraVinfr relief* add aifo: firoceft of J'uhf<*h* agdioft the 
defendant. The defendant is taafiiwer upon oath, to 
alt tfte'ttiatter charged in the bill. , Of the f -dtfoadant may 
pl^dtf iiid demur, on demur clones aaadvifed by couivfel. 
if m defendant ittfWefc* and the plaimd0 Ms fufocieot 
matter eonfefled inch# dfcfefldamVlanfwetf to ground, a 
decree Upon, he may proceed t» tbo hearing of tbe 
caufednbili and* anfwer only: But in that cafe* he mult 
talt^thc defendant 1 * mi^er to be trod in every point. 
OtWirMfe thtecoul&i* for the plaintiff ter reply gem* 
ranrfbthe atiftver, averring his bill' to be true, certaio, 
and ftoHcient, and the -defendant's anfwerto be dire&iy 
th^ retdrfe; which tas is ready to proifcae the court Jhali 
award: upon which thodefendatixrejbtos, avemng^the 
like on his fide;■ Which 3 s joining iffo:- Upon the fail* in 
difoUte. See Bhuh CJm* 3 V\ 44.2* \ 

&rit of the &mt, is th^uKuit^ a man 

for the broach of the peace. <v -1. . 4. 

r, 1 c. .. t ^ ^ 

j»Uit*JfciU>er; A final! tent or fain of mooeypsidih 
feme manor, to excuft theappearsaceuf freeholders m tie 
cobrt* Oftheirloyds. , <’ ‘ l ! 1 •' >*»>,'■ 

j&Bl(tie--$<itt:B, A little feraOit; ®? 'Sre»m<# water | o» 
therwife celled jBtf t elut M lj£#* < dMw'-*<MMetli. Antiq. 

/ :$ /,Ui ** j ■ v«^'U’ 4 -’ Lvi :- 

ftiHcvei - {From* tfie- fioife' A | 

plottgh*l»nth' tf**- 

*4«nfia, *ltAht| fti» witbjAAl»a 

Th*n‘.'tsag- tOi 1 *^' •» 

on horfebd<k : Fr. 'fe*prt«gwii» : 

’.'Cbbrtl do^oedttbfJfc^iifJ!'' 

Jurff'ibr.'’' 1 ' W Sm..ia 

eiimnwfc-tM****# 0» 

J ' f,{ • <$$ i - 

' #umnmtt ttttWWbtw.- it 

feeh ii4'i«<lirea*tW)y tjp>er»l *St Of )AHiSUMW>0br Hhe 
Cojttbb'lewis * ikniefifiat 

tempts) for the convi^ron of^offhetdersf” J tmd ihlftfdltlttg 

cf bettfin penalties' created by tkefc «Aitt^|kstrtiMMit. 
Iif'thefe <afe Ihtre i»'T>o ibt»n^«*«<»f ‘bae rtb 

V st&‘ teebfeti it *o$bitie 4 or cWidemoed cby ^tlw ftft*ge 
oFfeeh perfebenlyi Os the <bttX»lt«til«pp^lM' 4 frWt 
juS^ -a* (Me-'or-tno^e j0jllice : .'of kKt pMWe)‘tfh.. j Me 
•4NlMat.4’• '<• •*.- -'v .in:.;.,•».<.’ *»• 

— "■'A‘ ptyment » A« lerdt-of ihe 
MmeMfWKqt, wbp bfe*»'r»rtU»oft*pla«es 
K>/nRt, wberttbeir tmto.tenttiM ^ettWbMBd -to 
Kttie rtwiP MpsK^ 

itfiraNMM 

)rb> *br | 
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ftummemtojes fcatcatif, Officer, who affifiediqcoh 
ltaingthe King’s revenues, by citing the dcfaul»r»tberer 
ig, into the court of Exchequer, * 

: Mimmmw* ■ yhmm&m^- ft' mxk as as mwfonk itNb 
(fhm jM, t otatatid among the Flora* ii^ 

ft. oap. 6. In generali it is a writ to tbc fticriffio ward 
to appear at a day; and ihuft be by certain fummooh 
m on* the tenant's land* not his goods, life. And if 
agmuftan heir, fhall be on the land* that did defeend * or 
making default, at t he grand cape he may wage his law of 
W '‘fimmw* 6 Rep. 54. 37 H* 4 e* uft. , There is a 
fitmmotti in writs of firmtden^ i$c. And on every Jummom 
upon the land in a nal a£Hon f fourteen days before the 
retvfti* proclamation is to be 1 made thereof on a Smdap* 
at or near die door of thp church or chapel of the place 
where the land-lies, which mult be returned with the 
names of the fummouers: And if fuch proclamation fhall 
not be had, then i\b grand cape fhall i/Tue, but an altar 
and zplurits fumm^m, until a and prodamatioti 

be tfhly made and Returned. O*. £ii& 4a* t IUU Ahr . 
538. In a pretetpt quodreidat^ no man fhall lofe his land 
without being Jummtntd. Jenk. Qmt. 98. S$t Black* 
Com. 3 V. 379. 

j^ummonu anu frbttmtte, This rirle is dlftmgui&ed 
in the' hooks by the name of ibmm'pns and fovemucer 
hut the proper name of iri s fimraneti for the fummon* 
i* only a proccfs, which mull* in certain cafes, iffnc b^ 
fore judgment of feverance can be given, NesutrAi&, 
66u. Severance is ,a judgment, by svhich’, where mo ot 
more are joiue<hin sm a&ion, one or more of thtfe is en«^ 
bled to proceed in. foch aftioH .without the other or 
others.- 4 N#utJ 6 r. 66 o» .* ' /, 

. It «s a priflcipk* of Jaw*' udmre - or.. more ,*btyt i 

joint right to a thing, they mull jdftst in an a&km fomtbo 
recovery thereof. 4 fftrSa Akr* dSftd; >JUinMetifthtf Iftuft 
jmplead’jc i^tly f for' 4 hey claim under^ooe bnd^fbt 
title. ' h' ‘ i*ft\ )>8oi ; ' So parceners* who make but 
heir, muff in order f6 recover the pofleihon of their m* 
bo.joined im&Atifes 1 Infti I163, 164* Bad* 
cutdra; becaure the right of their teflator devolve* on aft 
of themi mud Hkewifo< all join io an nttkn for tbo^ftco* 

: ■ Qzddpfii Qipk* Ltg. 134^ £ali. 3. Qarth 

- Mi'? .O/s i'j 'I'm pvt',' 'V,^ 

1 Uml-? Whelevcf: tshe jlgbt of ,i£U<m is in two or 
ibofo’"perfbtu* nod they>hnve not nil. joined in one that 
i* broughtp^thhftdtfoud^tnayjdead in abatement: fo*« 
if WeMtM 'r»mep&A fuck> cafh ftngly* every other 
might dhtne r and by thtrniean* a defondant 

‘would be liable to * aidwer in ,■ divers a&kms for Jthe 
faittt 4 iliA|v Baring v. Mur., qg &p< 

fjWvMMirf , 1 3»i •' ‘mtjsmvrilJ4<" 3' Zew. 354. 1 Midi 

101. ** ‘ MM 1 *- 1 ' -»v h j' . , k-Wfc : ■ , ■ * 

it Ift' in^ei-fo’-tto^^ownir any one or more, where 
twoo* more-have a foint right of action, to commence 
afuit in the name of all > whole fach rights*: <bnt t sob 
witbibtndtn^ that a plea in abatement would be? thereby 
prevented, It would Bill be in the. power of any one of 
them* by inegle&iRg to*appe*w^or refuftng to proceed 
afterwardt.in fueh fait, to fonder it Infi% 

*39. Fre. and pi, 1 y; For if twoMsr, more - 

jms io bringing an afoion, and one makea defoult, the 
nonfuit of him is the uonfuit of them.'nlL^djh*. Smm* 
'fL S' 7 ' So if divers' jcfoii ieir- n weia^ l mr0 , b 
the argument of errors caftntfc be by oue widfout the 

^ To prevent ''tbf; gfoat Im^mAr^Cipmi ifoe failure 
df julHee^'which would to^.nBp^fdiom^there is a 
of by rhe negli- 

gc«m».#r''tt6U*i^ fxnm having the 

^efftdl of n fnit for foe fotth right; the law ha* 

provlA^t%m^ in whofe 

^foes: noteppeav,©# 

v . “ J eoihev or, others tnky.i 

-'fofowmedfic^hd* 4*- M v « wi|* • 
"ad. Anf foe ^4 

nence of-thfo'-■ jWgnw 
Wwfoeedf one 

■4^blinllK.w i ^ .’1 '■•”j: ? paae 
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Thar or who made default) the other plaintiff or plaintiffs 
, sq the aftion may proceed in the fair* 4 New Abr. 661 . 

Where two or more are plaintiffs in mn aftion, and 
one of thefe hat not appeared, he muff be fummoned 
before judgment of feverance can begiVen again ft hiipi: 
for it is a general rule, that a nOnfuit iain no cafe peremp¬ 
tory before appcarance 9 becatife a writ may have beeri 
purchased in the plaintiff’s name without 'has privity, s 
Inft. 139, Bro* Summ* and Sap* pi* t &*u z Roll. Abr. 
488.' • ; ‘ 

But if two joint pUintifft juve both appeared) and af¬ 
terwards one makes default, the cotfrt may, without tf- 
fuing any fummons, immediately give judgment of feve¬ 
rance. Bro* Suutm* and Sou. pi* 10. 10 Rep. 135 . Hard. 
317. No judgment of feverance can be given in a writ 
of error, tinier* it il prayed beforeithe defendant has 
pleaded ttullo eft erratum. Cro.Jac. 117. Blunt v. Sued- 
ftane. But fuch judgment may be after joinder in the argu¬ 
ment of error, t l/JJ, fr. Regt 6dgi 

For more learning on this fubjrB, fee eoiVin. and 4 New 
Ahr. tit. Summon* ££■, Severance *, ' < 

Aummonf ti* parliament. According to Blatkftane, 
in the main the conftitution of parliament, as it ndw ; 
Hands, was marked oat fo, long ago as?the fcvecueeirth year 
of King John* 4* D. jiis* the gr**t charter gtantcd 
by that prince, wherein he promifestofummonsall arch- 
bifliops, piftiops,, abbots, earls,. and greater barons per- 
fonaliy j and all other tenant* in chief unde** the crown, 
by the (heriffai>4 ,bfj|iff%f tp ipeet }it-n -certain place, 
with forty days notiep, to affefirtids and fetoges when ntt- 
ceflary. BtacLCo#, 1 *V*49> * . 

Summons «0 to&rapttanM#, Summaneas ad war* 
rantizand*, the proeefc whereby *he vouchee, in w com¬ 
mon recovery i* called. Co. Uit. lO). 

Aumptuarp latte, (Sumptuary Un, from Sumptka* 
Hus, of or belonging to expenccs) Are laws made to pe- . 
drain excefs in apparel, and prohibit coftfy ckxhete, of] 
which heretofore we had many in. England, buc they, are 
all repealed by 1 Jac. 1. 3 Inft* 199. See, Black. Com* 

4 V* 170. . ■ 1 ■ 

Atinhay, (Dies Domiuicus) Is the lord’s Diy fet apttrt 
for the fervice of God, to be kept reltgioufty, and not be 
profaned. Perfons ufing bull-baiting or bear-batting, of 
fuch like fports on a Sunday, fhall forfeit $ 1* 4 d. and 5 e* 
for wreftling, bowling, &t. Stat. tCar. i.c. 1. And if any 
butchers fhall kill or fell meat on a Sunday , they are 
liable to a penalty of 6 s. 8 d. Carriers, drovers, {sfr. 
travelling on the Lord's Day, incar ^ forfeiture of zoo; 
S/at . 3 Car. 1. c. 2. No perfon fhall do any worldly la¬ 
bour on a Sunday, (except works ofoccefftty andekarity) 
on pain of 5 s. And crying and exposing to fate any wares 
or goods on a Sunday, the goods to be forfehedto the 
poor, &c. on convtdHon before a jaftice 0/ peace# who 
may order the jpenaltie* and forfeiture*. to be levied by 
diftrefs; But this is not to extend to drefling meat in fa¬ 
milies, inns, cook-fhops, or yi&uaUing-houdet * nor to 
to crying of milk on a Smsdm in the morning or evening. 
29 Car. a. c. y* .An iadi&nent fpr exercifing the trade 
of a batcher jnuft be laid to be contra forworn ftatuti; 
for it was m offence at Common law- 1 Strange 702*. 
Law precedes are not to be ftrved on Sunday, jorum it be 
m cafes of treafoq or felony; or ojv#h. cfcapc, by virtue 
of 5 Ann . c.a* Sunday is not; a day in law for pioceedakgr, 
contrails, lsc* And hence it is, ^hat a fate,. ft? goods m 
this day in a market overt is not gpqd.^ iAo*l if any f pfec 
of the proceedings of, a fuU i q; any coyrp ^of jts#§s% b» 
entered and recorded to be dpng on A fu*dv+ it te 
all void. 2 Inft. *64. : %Sbep* Air^nSi* Tfcafcfsta 
of a citation oh a $««<% is ghod, and^aotieAxined by*he 
Stat* 29 Car* And byjtwo. , jodgesithMeitee^dfc 

a declaration opon a Sunday may be well enough, irbor bw* 
ing a procefs ; r C, j; ^hcmght becawte-the ■ 
aft intended toycftr§tn aU forts of^legal proceeding*. * 

Ld. Raym* . A Wtk of inquiry cannot be executed; citev, 

zSnttday* 


iuJliMed the title or ptefeAtsfmt of another, % Crt, 
463. See Inftitution* 

&upet*ft!rare, A term ttfed in onr ancient law,.ty)wn 
a criminal endeavoured to exenfe tiimfelf by his pwn oath, 
Or the oath of one or two witne^Tet^and the. crime ob¬ 
jected agaihft hilm Was lb ^ain and notorious, that he 
convifted by the oaths of many more witnelTc^: This 
was Called fuffryfarar** Leg* Hen. I. C. 74. Leg. Athcl- 
ftatfu c. 15. *' _ , V,/ '! ' f , > 

Anperdtitfatione Iaajudicial writ that lies 

agamft him who is im^eaded in the county-court for tjbe 
fmrtbrtrgjng or overbuKhCtiing a common with his cattle, 
in a cafe where he was formerly 1 impleaded for it in the 
fame court, and the caufe is removed into one, qf the 
courts at Weftminftep. Reg; judic. , 

Auger fdrerog^tiba iugfa, A writ which formerly 
lay Ogainll the King's widow for xnafryiqg without Jus li¬ 
cence. 1 F. N. B. 173. 

Auperfehehb, Is a writ that lies in a great many cafes ; 
and Signifies in general, a command to ftay. fpme ordinary 
proceedings at law, on good caufe (hewn, Which,, pught 
other wife to proceed. F. N. B. 23 6. A fuperfeject is 
ufcd for the Haying of an execution, after a writ ^fr^rror 
is allowed, and bail put in; but no yir/riyr/r/w caa be 
made out on bringing writ of error, till baU it given. 
Where there V arejui 3 gmentv upon verdifts, or by default, in 
debt, &c. though in cafe and trefpafh where damages 
only ar$ recovered J on thi ‘bringing, and allowing oF the 
Writ, the clerk fef effort Will ^ifiake out. a fuperfedeas 
without USZ*¥tM- Mr. Ui■ ‘ . 

A writ of error isiaid IQ. he jn judgmentpf Jaw,a /*- 
\per/edeas , lihtfl the eVfbrs examined, ftfpi that is op 
the executibtr; ‘not to action of d^bt. on the juldgmeiu at 
( }hw: frbth fhVtlfifd Of fhe allowance, a writ ofcrrpr ii 
a fuperfedeas } and if the party had notice of, it, before 
the allowdnce, ; t^ is a fuperfedeas froth the time of jpeh 
notice; bur thi^ihdft be v^here executionte not execute^, 
dr begot td bfe executed, Cro*%t* 534., Raym* joa. 
Mod.Citt l^O. 1 Salk. 321. 4“ j 

and the fttbrifFWift execute^ feri fac. and + levy ^4^ 



voyage,, and qvi 
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ga/A 1.. 

tie 'tmprovide emandvit, &c* ‘ffiSed'; and there«bemg no 
clttriT bf/te$(dtron in the u t waa in|{ted 

that the exeduribh was exfecQte^^ojf tip fij&ftjjrat 
awarded, flhd that a faulty fyftrfedeas is ao/upwfedtow 
but the courf Ordered another fuperfedeas, with a dpafjccf 
reftitntion. Mm ^ 66 * j ffolf Abr^ 256. • k 

Tite fuperfejeat, guia fnonice eueanpvtt, lies Jtp^jrenore 
a pbjTeffion, after an 'pefier? farm fmmm, when fuecj 
out ettoneOufly | ft> cd“*fipfrjedeat afar execution npo^ 
leapt** ad fatisfacUnd. *fit beimipediately delivessdto 
the rtierifr. Jenk. Cent* £$, It appearing upon 

affidavit ttof Iherc were tap writs of,execution executed 
upon otte jildghient: the party moved for 2 fuperfedeas, 
becaufe there cannot be two fuch executions, bujj wpere 
the plain tiff !s hindered e? ther s by the death of theidefen- 
dent, prby fbme afljin jaw, |hat he can hnve ho.benefit 
Of thfclirft ; and fo it was adjudged* Stiff 255-, A fa* * 
fdrfidids te gltehtabte io a (heriif to ftay the return pf up . 
habeas terp^ayepA % te.rp^irn it afterwards, anRthe 

'*'$**& * and lb arip ' * 

" Rafter, an habeas corpor^d Ct 
- awarded* In which' ttmVa 
W 4 Sa - 

allowed,, 

* i^ 9T§r ^^ n \ 

ic.zyj'. u a (hermhofds 
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hiay be dlfcfcarged by fitperfgieat % 91 ajperfbn blmjini&ri- 
ed by the King’* writ, Co he is. to be ft t at liberty fW a 
fiporftdeat is as good a caufe td discharge a perfon, as the 
deft proCefa is to arreft,him. Fktcb 453; Cro. $ 79 - 
If a privileged periodIs fued in any jurifdittion foreign to 
his privilege, he may bring bis fyierjtdeus. Vaugh T ^55. 
Bat a peer being aitefted by a but of Middlefex, was or¬ 
dered to plead his privilege; and not allowed nfnpeefidtas. 
Stile 177. It is fajfe imprisonment to detain a man in 
turtody after a jupttfi&a* ejjyened j for fhtfnptf/edt 01 is 
to be obeyed; and in inch calc it is a new caption without 
any caufe. i Cro. 3^9. 5 Neff. *56. There is a j 4 - 
perfideas where an audita fowf4i as fued; and. out of the 
Ctymery, to iet a perfon at liberty taken upon an surf- 
gent, on giving fecurity to appear^ Bff* And in .casts of 
tvdiety of the peace and good behaviour* where a perfon 
is already bound to the peace In the Chancery* \£c. New 
Nat. Br. 524, 529, 532. See father* %Nw Abr. and 
20’ Vin, Alt. tit. Superfedeas. 

' flntpetftbiitg a tomfttiflfott of bankrupt, If a com- 
iniifion of bankrupt iffues* gnd there is foffidtnt to pay 
alt foe creditors, and the charges* and frtUfa&ion is made 
to all the creditors, the commiffion may be fnperftded. 

2 Cb. Ca. 144. A coinmifion is alfo fometimes fuper- 
feded, on the creditors agreeing with the bankrupt* and 
confenting to a J'aperfedem. 

JBttper ttatuto 1 Ed. 3. tap. ii, 1). Is a writ that 
lay againft the King** tenaafs holding in chief, who 
aliened the King's land without his licence. F. N. B. 
foL 175. 

5 >up:t fttattsto be ftnfculf* Cterf. Cap* 6 . Awnt 
Tying againft the iheriff or other officer that mftftinsin the 
King's highway* or iii the land* anciently belonging to 
the Church. F . N. B. 173. 

IHiper Atatiito tain pour Aetiefcfol • be 

fltoy &e. Is a writ that lieth againft the Reward or 
ffarjbai, for holding plea in his court of freehold* or for 
4 rtfpafs or contrails not made and urifiag within the King’s 
nouihold* F.N.Bit 41* , , ,, 

fiMpct fctatufo BerfM # EAbowaste, 

Awrithgrinft him who keeps'fopaned o** of 
foelr fences contrary to Ihw*r f. N* t. soy., 

Jttiptc Atatiite be fojk».fg» null" 

^ -u *ying agtfog a pbrfoto t! 

of«* or b^ retail*, inac ... 
timsb'n mayor*. t* 17a. 

ffiUfpetttitlcue BWea; tCeu&;forlrf^i If lands and 
goodsio the King* ^ Bee U/es> 

and math Cm. iK 4*^ ' ¥ \„ 

JNpetHJffo* (lad.) A fiirveyor & b&Heeri And it 
was formerly and foil 'll 1 a enft^fidtangljia fcetefo fort of 
people* to make * mm V^Jxpam^fi and 

overfee the mentors that foiy' pua&att|y perform foe 
wil^flF the teftator 1 bit this Mtefo of late very fofefo&y 
fomented,*' fo as to beeolitrii gfo. SttHrvj/or 

(now forveyor) of the kigb&tyi % 1* mfofoined m foe Slot. 
5 Ed*, r. 13. ’ * 7 , ", - < 

jfobppfeiitttitalbdl in tq&iif. If npiaihuifnmdl re¬ 
plied to si defendant’s anfwfo whereby,the. canfoia at fo* 
foe* Ond afterwards new matter arifes, whiCh did afo 
btettf before* he moft fet it forfo by • frppUmtntfil bill 
r gPforf* "Oste. 3 F. 44^* ; 

^ J^ktpplcfoip oatp, The Civil law 
Skj^kdlthnony of two. T6 e«rl«te h iiiW 3 
forlHty^he modern pra&fc«of thc 
\ ed'Tttttfln^o another ,'- 
nefs* fo mafce a: 
t admit the party 

• jnined fo his WU 1 

called ! tlfe r yfyftot* 
to be in hU own 
half pfodf foto' n^S 
ijU ' *’ ' \ -• 

. jWHjUtiWfc. lt f 

• Ring fnretyof 
Ktfttin hhtowtjr by u 
of peace and ^iheritf « 
the Bf*t. t id. 3. r. 1 
perfon* foall be sUigae^-)^ 
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A# peace; &*. >, j*. *b, »t. When k ihitt Kiti 

pttrehafed a writ of jitppliravit, direfted to the jufoces of 
Ibe pemre* againft a*y perfon* then he; againd whofo 
****** fowk»*y Come into the Chancery, and there 
ftnd foreties that he will not do hurt Or damage unto Hirb 
that facth the wHt; and upon thfo he Hull have a vMt 
°* Atofidm direaed to the juftieJes; istt. reciting his hk- 
vjng found fuieties in Chancery, itthWing to the writ 
of JUpplieavit \ and alfo reciting that writ* and the man¬ 
ner of tbe focarity tha^ he haih found, &c. commanding 
»C jdftices, that they teafe to arret him, or to compel 
him to find foreties, t&t, • And if the party who ought to 
find fnreties* cannot comb into the Chancery to find fure- 
ties* his friend may foe a fkperfiitas ih Chancery for him; 
reciting foe writ of fappUcovit , and that foch a one and 
fnch a onb are bodnd for him in foe Chancery in foch a 
fom* that he foall keep the peace according to it; and fob 
writ foall be direfted to thejuftkbs, that they tike forety 
offoWpam hihtielf according to the jkfptitavit, tb keep 
foe peace, &V. and that they do fiot arreft him \ or if they 
have arrefted him for that eaiifo) that they deliver him* 
JVkv Nm< Br. iS& 

. Sometimes foe writ Of fippUatoit is madb tetuHiablb 
into the Chancbiy at a Certain day i add if fo; and the 
jaftitet do not certify fob writ* not fob recogdifonce, and 
the fetority taken, the party who (bed the fitfplhmit Ihatl 
hdte a writ of etrtitrari direfted unto the Jnftices of peaee 
to certify foe writ of fufjplitwtoit, and what they have done 
focftupoh* nod fot fecurity found, fBtr ibid. If a re- 
cogni&nte of foe peaceful taken in pnrfuance of a writ of 
fieppUcatoit, it tttuft .bnWfOif goVerited by foe diteaioni 
of fueh writ; but if it tebite MHl a jdftice of peace 
below* the rebognifonofmaybe at fob diforetidn of foch 
juflice* lamb. 100. Dak. c. 70. To foe foe writ of 
JbppkcaWi tkrparty that defires it muft go before one of 
the Maftfifs fo Chastely* add make oath that he docs not 
defire foe fomefoioii|h any malice, but for his own fafe- 
ty ; upon WhicH the.mail'br makes out a warrant* and the 
writ is made by it by ohe of the clerks in the fix clerks 
office j end when Made, the jupplitavit is to be delivered 
tofoe fherifF to have his warrant thereupon for arreiHng 
foe patty; tsfr/ and then having filed out a certiorari, it 
is to be delivered to them that took bail thereon; and 
they are required to certify it* fcfr. Pra 3 . Soiic . 130^ 
Sea Santj of tka Bum* and Black. Cm. 4 V. 250. 

Aupplici. Extraordinary grant! to government, by 
parUament* to fupply the exigencies of fob ftate. See on 
this fobjea* Biui, torn. 1 V. 307. 

AttBOIMtP) Signifies fovereigh dominion, authority 
and pxuheminence* the higheft eftate. King Hen. 8. was 
foe firft prince that fhook off the yoke of Rome here id 
England, and fettled the Jkpremaey in hxmfelf, after it had 
been knm held by foe Pop!. Stai. 2 j Hen. ' 8 . e. it, ad. 
And by X Elix. e, i. all bcclefiaftical jurifdi^ion was 
annexed fo foe crown $ find it Was ordained that no fo* 
trign poteuVte fhould bxekife any power dr authority in 
this kingdom: Alfo foe oatB df jupttmaey wis appointed* 
Ifo By theft laws* the great power of Jt«*#Was fop* 
prefiTed; and foe ad of 1 Elks. Sir EMarit C 4 s fays* 
was an ad of reftiiutiofi of foe ancient jurlfcKdfon eccle- 
foffiical, which always belonged Of right to fobciown of 
fofjfiteds and that it was notiptrodadory of a new ?®w* 
but declaratory of the old* and fott whi^h wit or 6 f right 
ought fo be* by foa fo0damemsI1fiW« Wdib fotfltn, par- 
enoffoe Kfog’s which bites; foe King 

ujitpamm hitd, mkMtotfmrn l*M caufes 

eecldiufficul as wcll'fo tteripdfol: 'af in temporal 

emriess foa King dofojbriguvy in rhe courts 
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to render jpftice »nd right to every pert *nd member of 
this body, of what eftate or degree foever, otherw.fe he 
would not be at the head of the whole. 5 <?•*#:. *’ 
There are feveral inftances of ecdefialhcal jurifuittion 
exercifed by the K«tig of EM in former age* ; and re 
this refpeft the King is faid to be perfena m,1 f a L u * a “ 
turn facerdclibas. The King is the faprtme ordinary, and 
by the Ancient laws of the%nd, might without any aft 
of parliament, ri^ake ordinances for the governmentot 
the clergy; and if there be a wntroverfy between fpiri- 

tual perfons concerning jurifdiaion. the King ^ «hurar 

tor, and 'tis a right of his crown to declare their bounds, 
Sr. Moor 755 K>43- ^b *c4*J**»«* 
Pope, and Pratmunire, and Black, Com . i V* *49* 4 > 

** j&Utcbargc^An over-charge, beyond what is juft and 

r Surcharge of common. ^This is a difturbancc of com- 
mon of pallure, by any one who hath right pf 
putting more cattle therein tlmojhe pafture and hetbage 
will fuftain, or the party hath a right to do. Tbj fur- 
charging can, properly fpeaking, only happen wherc the 
common is appenlant or appurtenant, and of courf?, limi 
table by law j or where, when m grojt, it is exprefs 
ly limited apd certain : forwherp a man hath common .» 
left, /am nembre, or yntbrnt ft.nt, he cannot be a Jar- 
charger. But even itt this cafe foere muft be lufcaent for 
the lord’s own beafts; for^he law will not fuppole that, 
at the original grant or th? common, the, lord tpeam w 
exclude hlmfclT The remedy for furcharging common, 
is by the lord’s diftrainwg the furplus number, or by hr. 
bringing trefpafs, or by jpm <H> J> c “£• ln ^ h i? h *“ y 
commoner may be plaintiff., Black. Cun- 3 V. * 37 , 

* 3 !wrebar« #f fot (Supercntraftc farefi *J J? 

when a commoner puts on more beafts in the toreft than 
he has a right to. Mamvoed, part 1 . cap. if. mm-7' 
And is taken %°m the writ De fecunda fupcrmrancae 
Pajhtrtr, in the fame fenfe when the commoner Jurcbargetb. 

3 £»iir CaMn tott, Is a writ that lies for foe heir of a 
woman, whpfe hu£band hath aliened her land in fee, and 
ESA to bring the w/.f C* in ntha for recovery 
thereof; in this cafe, herhelf may bring this writ againft 
the tenant after Her deceafe* F.N.p, t *93* 

*Utet 8 , U'as radii) A bail that undertakes for ano¬ 
ther manure a criminal cafc^r aftion of tref^ft. ^ 
And there is a furety of tit peace, fo called, bccaufe the 
party that was in fear is thereby fiewd, by bond .or re- 
ffirece of the other, and Ws bail bound ffo fom. 
hunb- Eirtn. lib. a. Vide ty>d Bebanttcur, and *0 ten, 

^uret'p of'tberate, (Secnriteu Tprir. ip . cuUcd, 
becaufc the party that was in fear, is thereby focicd.l 

Is an acfenowledgingof abond to the prince, taken by 
a competent judge of record, for the keeping of tbs peace. 
ThU Vac* may Ijuftke eftbt peace command, e»foer as 
a mimfter, whim he is commanded thereto, liy * higher 

UorS? or >» a judge, when hp doth u J h^own 
power, derived from his commiffion. Of bomb foefe, ice 

Lamb. Einn. lib- a. “P- P- 77- ?“.. 

A juftice of peace may, according to hw .fVWjSg 
bind all thofo,to keep, the peace, > 

ftiall make any - affray, or (ball threaten to kdl^ 
any perfon, or . (hall contend together, with 
S 3 ft thole who ftiall go &W 

attendance., to the terror of the fepj>l«$ aT $ tU.WftJtes 
fona asfhplHe k^own by hi|n to kt coming 
and all who wall be brought before hint bv ft 
? hreacli o£ tjuB peace in thepVfcfcrfte 

Se^nfe*. <¥• »• * *- :K * 

8 ’ 1 .wJ foxaty.of the peacp mgsap® her 

v £ fa'eiwWb, or mo 

%mstr+ i*J«. Arodes of tfe pe«p 
fSTlbe exMKtetby • hnftjpnd agamft his wff*. fito. 
\to 7 , Sjme&fcc Hcnvi. 12J. See Pah. 18, Emb. 


8l» 83. j&rtf. Peace, pi 2 Z, f i Hanvk, 1 %J. Infant*' 
and feme coverts ought to find furety by their friends, and 
not to be bound tbfemfelvc*. 1 Hawk. 127* 

When ever a perfon ha* juft cajdis to fear that ftaotMr 
will burn hishoufe; or do ,him fbpw corporal h*rr, as by 
killing or beating him ) or-that he will procure^others 
to do him fuch mifchief, * he may demand the furety of the 
peace againil fuch perfon, , Imh 8*. * Hawk. lay. 

Sir 473 Surety of the peaci ifiay be demanded by n 
wife, if her tmfcand gives h^r Unreafonable correflion, 
^.874. Sir Thomas Seyrtfor’s cafe, Godb. 815. Fitz* 
N* B. 80. Surety of the peace ought not to be granted 
to a man for fear of danger $0 hi* fervant or cattle. Lamb. 
83. It hath however been f*}d, that a man may have the 
furety of the peace agamft On^who threatens to hurt hu 
wife or child. Dali. 266 . The furety of the peace ought 
not to be granted for any Jpaft battery, unleft there is a 
fear of fame prefent or future danger; But theof&nder 
muft in fuch cafe be punilhcd by a&ipn or indiament, 
j bah. 266 The demand <?f the furety of the peace ought 
to be foon,after the caufe pf fear; for thefuffering much 
time to paft, before it is demanded, fhews that the party 
has been under no great terror. 6 Med. 132. z lhe Sgueea 
v. Lane. 

i. Of granting furety of the peace by 'the court of Chan - 

“Z . Of granting. Jarepy »f pence by tht ceurt c f Ki, *' t 

*ffif granting furety cf the peace by a jvjlite of the 

? 4. O/fcrffiting a recogniatanrt for keeping the peace, and 
hmu fuch megnimme may be difchmrged. 


1, Of granting furety ,cf tbtfentt by the ccttrt cfCban- 
**Q' ■ ■/ ! :_ 

At the ifommoBlawit WM fofficient, in order to ob¬ 
tain procefc for forety of the .pe»ce from-the court oj 
Ch«OKBry. if the p»rty whtf demindpd it wsde ^hs .that 
jie w»s in few ,oTfame corporal butt, «d tlmt b* didoAt 
crave the feme out. of nnlioe, and A* the Wety of hen 

Bothy the alVJ. i. r. Be AU^proccft ofthepence Ml 
be void, uuleft, grantedcon motion,re open core* on, it- 

fidavitin writing. . . ; v'-* 1 1 . ■, . , ’*■ 1 

When inkles of thftpnaca are exhibited re the court 
pf Chancery, rend .oafo-ii .made that the fumy,of foe 
peace is not craved by the party through tnaJioe, but for 
the ftfety of Ms life, a writ oSfnpplita-vit.mwc iaco- 
ted to the juftiices of the peace generally, or tofomeone 
juftice of the peace, or,to the Iberiff, commanding wiem 
or him re take fecuritydn the fomjtheroon indorted, and, 
if the patty refutes u ftdd fuch teeuricy, to comiwvjim 
to the next gaol, ; nn® he does fiwifuch tecurity., Fitabn 

it. B. to.,. Vide.Are. OJ. pl. 39'^. N. B. » i. .Are. 
Peace pi. o. Lamb. 101,107. 1 Hamik. ltfr■ •■. . 

If no return is made to: it he writ 3offnpplieapit,tte 
party who Toed it out may have.a ceriicrari, directed to 
the perfon who ought,» make a return, commanding , 
him te ccrtify the writ iif.fupplicevtiii, and what has hteenft 
done thereupon, Fitzh. N. B. 81 . I Hawk. ,1^9, % 

l#mbn lOO. ' - 't * ' ' * ** 

When a writ of Ju$p$tmv* has iflued from theawc 
of Ctamy again| nf*p*r&n, he may by teOSM or / 
fomc fikn4, 4Come in*o tjbesfc^art of Chancery, n*k M 4 
foretips thore. iwttuiWft do any Jf-■ 1 

bath inod ?owt>; the * w*it i; jud; ht dhail have a f 

writ Mb* ? writ I 

the naace*. or ro tim,ib«rhfe eommandmg that-they fur- 
peek t* compel him toind fa rw, 

if they have arrtfted him for that Caufti and no other, 

: him« fiiz, Ni B* &i*i **$> ■.? * 1 % . 

v ,-y‘f >■ >* v > *; lj '-Vi- 1 v *' ‘ ' 

‘s.-kaf-'grmtingtjMntg rf thefeace ly tbytmhtyJBug e 
lirndii -j : >rr '• ' "1 ■ ;* 

Ae* the Common law ^ oa|h ei( the party mas, a fef. 

1 ficitfit ground for the coart of King’s Bench to grant^ihe 
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furety of the peace ; but this cannot; fmce the ftatute 
made in the 21 year of the veign of King James the Fir/}, 
e. 8. be done, unlefs articles of the peace are exhibited 
in this court upon motion in open court. Fitz. N. B. 
79* 8o * 

Where articles of the peace are exhibited in the court 
of King’s Bench, and oath is made, that the party does 
not era re the fecuricy of the peace out of hatred or ma¬ 
lice, but merely for the prefervatlon of his life and per* 
fon from danger, an attachment of the peace iitucs to 
the (heriif commanding him to take a bond for the ap¬ 
pearance of the party at the return of the writ to put m 
bail to the articles in this court; and, if fuch bond is 
not given, to commit the party to the next gaol. Comb. 
427. RuJJeTs cafe. Fitz* N. B. 79. Where the party 
agjrtnft whom articles of the peace are exhibited, 
comes into court to put in bail, the articles muft be 
read to him. 6 Mod 132. The Quern v. Lane. 

Robert Far ml having exhibited articles of the peace 
againft Sir 'Thomas Alim, Bart, and three others, an at¬ 
tachment of the peace iffued againft them. Before bail 
was put in, Parnel, in a petition to die court recited 
fome of the fa&s fworn to in the articles; and endevour- 
ed to explain them. Hereupon the counfel for the de¬ 
fendants moved for a rule to review the articles, find fume 
affidavits were read to contradift the fadts therein charg¬ 
ed. Upon reading the petition, and thefe affidavits, in 
which the fh& were flatly contradicted by five or fix per- 
fons* a rule was made to (hew-caufe, why the articles 
fhould not be reviewed, and that Parnel ffiould attend 
upon the day for {hewing caufe. He did attend, and the 
court was, upon the whole, fofatjsfied of his having been 
guilty of perjury that he was immediately committed 
lor wilful and corrupt perjury ; and a rule was made, 
that all farther proceedings upon the articles ihould ftay. 
The rule was pronounced in thefe terms, *• and not to 
44 take the articles off the file, in order to give the de- 
44 fendants an opportunity; which could not otherwife 
44 have been done, of profecuting Pdtrnel for perjury.” 
MS. Rep. Rex v. Sir Thomas Allen, Bart, and ,others, Hit. 
32 Geo . 2. See Lord Vane' scfje, Stra. 1202. 

Articles of the peace having been exhibited; by John 
Brown, againft Hannah Menmm and thrfe others, a rule 
was made, upon reading thSradavits of the defendants, 
to {hew caufe, why thefe articles fhould not be reviewed. 
"In thefe affidavits it was fworn, that the defendants did 
not know any fuch perfon as Brown the articulant, and, 
beiides other ftrong fadjts fworn to, it was fuggefted; that 
this was a contrivance of the defendant Barnett $ hof 
band to opprefs. her. No caufe being {hewn, the articles 
were ordered to be taken off the file. M$. Rep. Rex. 
v . Bennett and others. Raft. 32 Geo. 2. 

As to articles of the peace againft perfbnaliving in the 
country. See Stra. ^ 35 , Comb . 427. 4 New Ahr. 

las not of late ygars been the pra&ice of the court 
of King’s Bench, to refufe the receiving of articles of the 
peace, where the articles contained in tfiem is fufficient 
for craving the furety of the peace: But h,fcem$, as if 
that court is now come to a refolution of flitting a ftop 
to this vexation of the fubjeft 5 for in a very late cafe; 
Where a motion was made by Borough, to exhibit; articles 
Pof che peace againft Wait, the court, it appearing that 
jJVdtP lived at the Devizes, and that Boroagb had not en* 
cured to obtain furety of the peace in the county, 
|n nnwmouny refufed the motion: and Lord Hanfteld, 
Eft ripply to the magiftrates A thecoufcty* and if 

W furety of the peace'is notagranted you, come, here again 
X MS. Rip . Borough's C^Ct, Raft. 3 iGfo. 2. ; 

V When furety Of the peace is granted by the court of 
* Xing’s Bench, if n JkpfrJedeas comes Aba# the court of 
Chancery, to thf maUfsea of that cofirL. jthdir power is 
at an etui $ and the,party fii to them d^lffijr£feu< & r0 ‘ 
Peace, pi. 17 . Sed $u. 

tf ■■ . 

. ’3- Of troHImj Jgrky »/.$! patte, haj.pci.ftbt 
peace. 

A juftice of the peace td»y grant rim &my of the 
peace, under the authority of the commsffidn of the 


s u a 

peace, by which he is irapowered to caufe to come before 
him all^ riiofe, who to any one or more of our people, 
concerning their bodies or the firing of their hoofes have 
ufed threats, to find fufficient fecurity for the peace, or 
their good behaviour, towards us and our people; and if 
they {hall refufe to find fuch fecuritv, then them in our 
prifons; until they ffiall find fuch fecurity, to caufe to 
be fafcly kept. Lamb . 36. 

Whenever oath is made before a juftice of peace by 
any perfon, that he is anally under fear that another 
will burn his houfc, or do or procure to be done to 
him fome corporal hurt, and that he does not crave the 
furety of the peace through malice, but for the fafety 
of his life, the juftice is bound to grant it. Lamb. 83. 
F. N. B'* 79. 1 Hawk . 127. But if the fecurity of the 

peace is denied againft a peer, the fafeft way is to apply 
to the court of Chancery or King’s Bench. 1 Hawk. 

12 7. lamb. fix. 

If the perfon againft whom it is demanded, be prefent, 
the juftice of the peace may commit him immediately, 
unlefs he offers fureties; and a fortiori he may be com¬ 
manded to find fureties, and be committed for not doing 
it. Bro. Mump. pi. 39. 1 Hawk. 127. But if he is 

abfent, a warrant for committing him cannot be granted 
till a Warrant is ifliied commanding him to find fure¬ 
ties ; and this warrant, which muit be under leal, ought 
to ffiew the caufe for which it is granted, and at whofe fuit. 
Lamb. 85. 1 Hawk. 128. 

The juftice of the peace, who grants this laft men¬ 
tioned warrant, may in this cafe make it fpecial for 
bringing the party before himfelf only, for, as he has 
moft knowledge of the matter, he is beft qualified to (do 
juftice in it. 5 Co. 59. Fofter’s cafe. 1 Hawk. 128. 
But if the warrant be in general terms to carry the party 
before any juftice of the peace, the officer, who executes 
it, has his election to carry him before what juftice he 
pleafes; and may carry him to gaol, by virtue of the 
fabie warrant, if he refufes to find fureties before fuch 
juftice ; for the warrant has thefe words in it, if he {lull 
refufe to find furety, tfte. Bro. Falfe Imprif. pi. 11. t 
Hawk. 128. $ Co. 59. 

IF one, however, who apprehends that the furety of 
the peace will be demanded againft him, finds fureties 
before any juftice of the peace of the fame county, either 
before or after a warrant is ilfued againft him, he may 
have a fdperfedeas from fuch juftice; and this lhall pre¬ 
vent or difeharge him from an arreaft, under the warrant 
of any other juftice, at the fuit of the fame party, for 
whofe fecurity he has found fuch feeurides. Lamb. 95, 
96. 1 Hawk. 128* 

The recognizance for keeping the peace, which a ju¬ 
ftice of the peace takes upon complaint below, is to be 
regulated, as to the number and fumciency of the fureties, 
the largenels of the fum, and the time it is to conti¬ 
nue injbxce, by the diferetion of fuch juftice, Lamb. 100. 
1 Hawk. 129. it has been faid that a recognizance taken 
by a juftice of peace, to, keep the peace as to A.B. for 
a year, or for life, or without expreffing any certain time, 
which lhall be intended to be for life* altho* no tipie or 
place is fixed for the party’s appearance, or he is not 
bound to keep the peace as to all the King’s liege people; 
is good. 1 Hawk. 129. Lamb. 100. But it feems to be 
the fafeft way, to bind the party to appear at the next 
feffions of the peace, and in the mean time to keep the 
peace as to the King, and all his jiege .people, add espe¬ 
cially as to the party, who has demanded the furety of 
the peace. Lamb. 105. i Hawi. |*a. <. 

By the 3 H, 7. ri 1. itisenafted, v That every juftice 
of the peace within this realm, that jftiili take any re- 
epanizapee for keeping of tl;e$e*cc, ihall terrify,fend, or 
w%g the fame recognizance at the next feffions of the 
iff* were he is or Baih . juftice, that the party 
’ " t|nay tecailed,” '! Hone of the fureties of a man 

ijound f okecjpthepeace dies, he {hall not be o- 
to fifid a n*w futety ; for the executors or ad- 
■ators, of him who ia dead are bourfl by the recog- 
Latot. 113. Bro. Peace, pi. ij 1 1*9. 
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ting a retegnizanct for tjpag the fsme, and 
"wcgnifuMce map be djfcbe#grt. / ^ . 
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By the 3 II. 7. c. 1. it is cna&ed, 44 That if the party, 
who is called at a feffions of the peace, upon a recogni¬ 
zance for keeping the peace, makes default, his default 
(hall be then and there recorded, and the fame recogni¬ 
zance, with the record of the default, be lent and certified 
into the chancery, or before the King in his Bench, or 
into the King’s Exchequer. 

He who is bound to keep the peace, and to appear at 
the ieffions, mud appear there, and record his appear¬ 
ance, otherwife his recognizance is forfeited. And al- 
tho* the party, who craved the fhrety of the peace, comes 
not to pray that it may be continued, the jofticcs may in 
their diferetion order it to be continued till hnother fcf- 
fions. Bro. Peace, pi. 17. Lamh. 109. 

But if an excufe, which is judged by the court to be 
a reasonable one, is given for the non-appearance of a 
party, it feems that the court is not bound peremptorily 
to record his default, but may difeharge the recognizance, 
or refpite it till the next feffions. 1 Hawk. 130. A re¬ 
cognizance for keeping the peace may be forfeited by any 
actual violence 10 the perfon of another, whether it be 
done by the party bound, or others by his procurement. 
lamb. 115,127. Bro. Peace pi. 2. 1 Hawk. 130. In 
fupport of a rule to ftay proceedings in a fare facias , 
upon a recognizance for keeping the peace, it was faid, 
that the affault, which had been made was not upon 
him at whofc requeft the furety of the peace was grant¬ 
ed, but upon another perfon. It was held that this 
makes no difference ; and .the rule was difeharged. 
MS. Rep. Rex. v. Stanly and his bail , I riti. 27 Geo. 2. 
But a recogniaance for keeping the peace, is not for¬ 
feited, where an officer, having a warrant againft one who 
will not fuffer himfelf to be arrefted, beats or wounds 
him in the attempt to take him. Lamb. 128. 1 Hawk, 

130. 

So it is not forfeited, if a parent in a reafonable man¬ 
ner challifes his child ; a mafter his fervant, being a&uaHy 
in his fervice at the time ; a fchoolmafter his fcholar a 
gaoler his prifoncr; a hufband his wife. 1 Sid. 176, 
177. Lamb, irj, 128. tietl. 149, 15a. 1 Hawk. 130. 
jP. N . B. 80. 

And, without enumerating all the attusel affaults, which 
a man may make upon the perfon of another, and not 
forfeit his recognizance for keeping the peace, it may be 
laid down as a principle, that fuch a recognizance is not 
forfeited by any affault which could have been juftified in 
an aftion, or upon an indi&ment, for the affault. 4 New 
Abr. 694. 

It has been held that a recognizance for the keeping 
the peace may be forfeited by any treafon againft the per¬ 
son of the King, or by any unlawful affembly in terro- 
rempopuli. Lamb. 115. 1 Hawk. 130. Words which 

tend dirc&Iy to a breach of the peace, as challenging a 
man to fight, or threatning to beat one who is prefent, 
amount to a forfeiture of fuch recognizance. Lamb . 115. 

1 Hawk. 130. Cro. Bliz. 86. A recognizance is Jike- 
wife forfeited by threatning to beat a perfon who is ab- 
fent, if the party, who has fo threatned, dqes afterward 
lie in wait to beat bim. Lamb. 115. But it is not for¬ 
feited by words of heat or cholcr, as the calling a man 
knave, liar, or rafeal: For, although fuch words may 
provoke a hafty mam to break the peace, they do not 
diredUy challenge him to do it; nor does it appear, that 
the fpeaker intended to carry his refentment any farther. 
Cro. Car. 198. Rex. v, Heyward, And his hail. 1 Hawk . 
130. Nay, it has been held, that a recognizance for 
being of good behaviour (hall not be forfeited for fuch 
words ; and a fortiori one for keeping the peace fhall 
not. Cro. Bliz. 86. King** cafe. Mo. 249. t Manuk, 
130. 

Such recognizance (hall not be forfeited by atrefpafs 
on the lands or goods of another, unlefs it Is withforce, 
Cro, Jac, 598. I Hawk. 193. A man (hall not forfeit 
a recognizance for keeping the peace, who does a hurt to 
another in playing at cudgels, or fuch like fport, by con* 
fent; for thefeafports, which tend to promote activity and 
courage, are lawful. t>ah. 284. x Hawk. 131. But 
he who woandronothet iff lighting with naked fwords, 
forfeits hi? recosizance, beciufe no confent, nor even 
the command oFijt King can make (b dangerous a di- 
reriion law^T^^tBm Cor, 229. 1 Hawk, iju If a 


foldicr hurts another foldier, by difeharging his gun in 
exercifing without fufficieut caution, it is no forrmuic 
of a recognizance for keeping "the peace : For altlio' he 
would be liable in an aftion for the damage occasioned 
by his negligence, this, it not being a wilful brcachof fch e 
peace, is not within the purport of the recognizance. 1 
Hawk, 131. Hob. 134. 2 RoL Abr. 548. 

A court of quarter-feffions cannot in any cafe pro¬ 
ceed again ft the parties, for a forfeiture of a recognizance 
for keeping the peace; but the recognizance mult be fent 
into forne of the King’s courts in Wcflminfter Hall. 1 
Hawk. 130. All proceedings upon a forfeited recogni¬ 
zance muff be by feire feuias, and not by indi&ment ; 
becaufe where a feire facias is brought, the parties have 
an opportunity of pleading any matter in their difeharge. 

1 Roll. Abr. 900. Per row's caie. Cro. Jac. 598. X Haiyuk. 
130. « 

The demife of the King is a difeharge of a recogni¬ 
zance for keeping the peace; for the condition being /ir- 
ware pacem nojlram »his fucceffor cannot take advantage of 
a breach thereof. Bro. Peace, pi. 15 . 1 Hawk. 1 zg.Jed qu. 

After fuch a recognizance is forfeited, the King may 
pardon the forfeiture: But he cannot releafe the condi¬ 
tion before it is broken -5 becaufe the party, at whole 
complaint it was taken, has an intereft therein. Bro. 
Rccogn. pi. 22. Bro. Chart, dt Pard. pi. 24. 

It no time for the continnance of a recognizance for 
keeping the peace, is therein mentioned, it is perhaps in 
the power of the court, in which it was taken, or to 
whom it has been certified, to difeharge it at their dif- 
cretion. $ New Abr. 695. 

The ufoal pra&ice of a court of quarter-feffions is to 
continue a recognizance for keeping the peace from fe/~ 
/tons to feffions, until the court thinks proper to dif¬ 
eharge it. It is the conftant courfe of the court of Kiug’s 
Bench, to take a recognizance for twelve months, and, 
if no indidment is within that time preferred againft the 
party bound to keep the peace, it may at the expiration 
j thereof be difeharged. 12 Mod, 251. Anon. Str. 835. 

I This feems alio to be the pradice of the court of Chan¬ 
cery ; for, upon a motion to difeharge a writ of fuppli - 
can/it, it was refufed; and fay my Lord Macclesfield, Chan¬ 
cellor t This application i^po early ; let the party ftay 
till the year is out, aridfjpave himfelf quietly all that 
time. 2 Wild. 202. Clavering's cafe. Sec farther, Sav. 
53. 1 Lev. 235. I Hawk. 129. Bro. Peace, pi. 17. Lamb. ^ 
in. 11 Mod, 109. Cro. Jac. 282. Yelv. 207. 2 Hawk . 
294. 

dltrgcftn, ( Chirurgnt) May be deduced from the Fr. 
Cbirurpm, fignifying him that dealeth in the mechauical 
part of phyfick, and the outward cures performed with 
the hand ; and therefore is compounded of the two Greek 
words XtU, manus ’'Epyor, opus, and for this caufe /urgeout 
are not allowed to adminifter any inward medicine. 
the fiat. 32 H. 8. c. 42. the barbers and furgoons of^flH 
don ate incorporated and made one company ; 

(hall be chofen yearly four matters for the (aid 
of which two muft be expert in furgery, and 
in barbery, who (hall have power to puni(h and correct 
all defaults ; and the company and their fucceflors are to 
have the overfight and corre&ion as well of freemen as 
foreigners, for fuch offences as they (hall commit a-/ 
gainft the good order of barbery and furgery : They ftiall^i 
be exempted from bearing of arms, ferving on juries, \' 
and all manner of parilh offices, &c. bjjt are to pay fcor , 
and lot, and other charges as formerly $ and the fyftd 
company (hall hav§ free liberty to take four perfons Icon- jt 
detuned for felony, for anatomies yearly. No Ha rbef in i 
London, or within one mile thtfoof (hall praclifc forgery, P 
letting of blood, or any other thing relating thereto, ex- K 
cept drawing of teeth ; nor (hall any perfon who pra&ifes jjf 
forgery within thofe limits/ exercife the craft of a barber; 
Though any man not being 4 barber or forge**, may re¬ 
tail in his houfe as a fervafit, * barber or forgeon, who 
may exercife feis an in his mailer's houfe, or elfewherc*, 
(tic. All perfoos pra&ifmg forgery in London, (hall have 
an open fign in the (beet where they dwell, that people ' 
may know where to refort to them when wanted ; And 
every perfon offending in any of the articles contained 
in this ftatute (hall forfeit 5 L a month, one moiety to 
2 'the 
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the King, and the other to him who will fue for the fame, 
tSc. By the flat. »8 Geo. 2. c. 15. the jurgeons of Lon¬ 
don, and the barbers of London are made two feparate and 
t diftintt corporations. See Phyficians , 

&ar Iti i jttt, /. e. Upon his oatti, according to ancient 
laws. Leg. W. 1. e. 16* 

jfettnmlc, Is fomething offered to a court to move it 
to grant* a prohibition. Audita Querela, or other writ 
grautable thereon ; and what fhall be allowed to be a 
good furmife, or not fb, fee 2 Cro* 219, 5 OI » 669* Vide 

juggefiion. 

^urplufoge, (Fr. Surplus, Lat. Surplufagium, Corolla- 
rium ) Is a fuperfluity or addition more than needful, 
which fometimes is the caufe that a writ abates; but in 
pleading many times it is abfolutely void, and the refi- 
duc*of the plea fhall ftand good. Broke. Plo*wd. 63. And 
on*a writ of inquiry or damages in wafte, in which the 
(herifFwas commanded to go to the place wafted, and 
‘there to inquire of the wafte done and damages, who re¬ 
turned the inquisition, without mentioning that he went 
to the place wafted ; this was held tb be furplufage in 
the writ that would not hurt, becaufe by the plea in the 
action the wafee was acknowledged, fo that he need not 
go to the place wafted to view it. Poph. 24. A dif- 
tringas was returnable Tret Ttin. Nifi prim venerit Mat¬ 
thias Hale Mil. Capital . Boro, c. on fuch a day ejuf 
dm Menfis Junii ; whereas the month of June was not 
mentioned before; and this was moved in arreftof judg¬ 
ment as a difcontinuance ; but adjudged that the word 
ejtfjdm fhall be rcje&ed as furplufagt and void, and then 
the word Junii fhall be intended Jim next; as a cove¬ 
nant to pay money at Michaelmas, fhall be intended Mi- 
haelmas next enfuing. Hard. 330. 

In a declaration for debt, upon demurrer, it was ob¬ 
jected againft the declaration, for that the plaintiff aver¬ 
red the defendant had not paid prard. fexnginta Libras, 
&'c. when the word fexaginta was not before-mention¬ 
ed : And it was refolved that it fhall be furplufage, when 
*tis that the defendant had not paid prod. Libras, which 
mull be the pounds for which the plaintiff had declared. 

1 Lutw. 445. Cm. IT/zifc 647. 3 Helf. Abr. 262. A 
laintiff being right nalm through all the proceedings, 
ut in the laft place, 4 where it was faid that a Capiat Ut- 
hgatum was profecuted againn pretdiS Jobannem Fowler, 
and his true name was Georges It was ruled that the 
* word Johannes fhall be furplufagt and be rejected'; and 
then the plea will be that a Capias ZJtlagatuOt was pro¬ 
fecuted againft prscdiB Fowler. 2 Lutw. 919. i Lev. 
428. If a jury find the fubftaoce of the ijiue before 
them to be tried, other fuperflnous matter is hot furplufagt* 
6 Rep . 46. And where a verdict or judgment is compleat, 
if there be arty other matter repugnant or uncertain, tffo. 
it fhall be rejected m fur plus. $ Neff. 262. 2 Hawk. P. C. 
441. 

Suyplufagt in an iffise helped after verdift, where plain¬ 
tiff to a plea of plene adminiflravit replied that defen¬ 
dant had fufficient to* fatisfy the damages aforefaid, and 
it fhould have been the debt and damages . The court re¬ 
jected damages as furplufagt , and then it Ifc&od fufficient 
to fatisfy, &e. which was held good, Wilfon, par. 1. fo. 
238. ’ See Pleading. 

furplufage ot 9 cconttUI, Signifies a greater diflwrft- 
i merit than the charge of the accountant amounts unto. In 
[ another fenfe, furplufagt is the remainder or overplus of 
Lmoney left. Lift. Did. 

- ^arplttftge of Jlnceftste* dfffeffo. By the/**. 22 & 
z$£gr. 1 , e. 1 o. the furplufagt of inflates eftate s (29 Car. 
2. t. 3. /. 25 0 fhall, after the expiration of one full 
year from the death of the inteftate, be diftrihuted, one 
third to the widow, and the rtfidue in equal proportions 
•to his children, or, if dead, to their reprefenutives; 
that is, their lineal defeendants; If there arena chil¬ 
dren, or legal representatives, then m moiety, to the wi¬ 
dow, a moiety to the next of kindred in an equal degree, 
and their repreftntativei: If no widow, the whole fhall 
vo to the children: If neither widow s children* she 
whole fhall he diftributed among the H«nt r of kin in 
equal degree, and their representatives :•>)««' no repre- 
•fentatzve* are admitted among collaterals, <ftr*ber than 
the children of the intefta^htwdnws and ftftefa* Black. 
'€om. 2 V. 51S* Sce ducceffon, the Several heads. 

JBumhutttr, A fecund Rebutter ; or more properly 


ft is the replication or aafver of the plaintiff to the de* 
fendaiu’s Rebutter. Sec Rebutter. 

f Utsxjttfiincr, Is a Second defence of the plaintiff’s 
declaration in a caufe, and aniWers the rejoinder of the 
defendant, Wejf. Symb- par. 2, Asa rejoinder is the dcieu- 
Jant’s anfwer to the replication of the plaintiff; id a fur- 
rejoinder is the plaintiff’s anlwcr to the .defendant’s re¬ 
joinder. Wood's Juft. 586. Where a plaintiff in his 
furrejoinder is to conclude to the country, and not with 
an averment, Sce Raym. 94. Auer rejoinder and furre¬ 
joinder, and rebutter, Sec. there may be a demuricr. Prnfti 
Attorn. Edit. 1, p. 86. 

f urreutter, (Snrfwn Reddith) Is a deed or iiiftrument 
teftifying that the particular tenant for life or years, of 
lands and tenements, doth yield up his eftate to him that 
hath the immediate eftate in remainder or reveiiion, that 
he may have the prefent poffeillon thereof; and wherein 
the eftate for life or years may merge or drown by the 
mutual agreement of the parties. Co. Litt . 337. And 
of fur renders there arc three kinds; a furrender properly 
take? at common law ; a furrender of copyhold or cufto- 
raary eHates ; and a furrender improperly taken, as 
of a deed, a patent, rent newly created, SAc. The far-* 
render at common law is the ufual furrender , and is of 
two forts, viz. A furrender in deed , or hy exprds words 
in writing \ where the words of the leffee to the lcffor 
prove a fufficient alient to give him his eftate back again: 
And a furrender in law being that which is wrought by 
operation of law, and not aSual; as if a leffee for life 
or years, take a new lcafe of the fame land during the 
term 9 this will be a furrender in law of the firft lcafe, 

1 Inf. 338, 5 Ref. n* Perk. 0oi,. And in fome cafes 
a furrender in law ts of greater force than a furrender in 
deed $ for if a man makes a leafe for years to begin at a 
day to come, this future intereft cannot be Surrendered by 
deed, becaufe there is noreveriion wherein it may drown; 
but if the kffee before the day, take a new leafe of the 
fame land, it is a good furrender in law of the former 
leafe 1 And this furrender in law, by taking a new 
leafe, holds good, though the. fetond leafe is tor a left 
, term than the firft; and ’tis faid, though the fecond Jeafe 
is a voidable leafe, istc. 5 Rep. n. b Rep. 69. zo Rep. 
67. 1 Inf. 218. Cm. Eliz. 873. 

If Leffee for life do accept of a Leafe for years, this it 
% furrender in law of his leafe for life ; if it fhould be o- 
therwife the leafe for years would be made to no purpofe, 
and both the leafes cannot Hand together in one per- 
fon. 2 Lilt. Abr. 544. Leffee for twenty-one years takes 
a leafe of the fame lands for forty years to commence af¬ 
ter the death of A. B. it is not any prefent furrender of the 
firft term; but if A. B. dlcs within the term it is. 4 Leon. 
63, A leffee for years took a fecond leafe to commence 
at Michaemas next; adjudged this was an immediate fur¬ 
render \ti law of the firft, and that the leffor might enter ami 
take the profits from the tim* of the acceptance of the fe¬ 
cond leafe, until Michaelmas following. Cro. Eliz. 605. If 
the leffor make, and leffee accept a new leafe, and it is upon 
condition; this fhall be a furrender in law: And if an 
affignee of tenant for years take a new leafe, lAc. the firft 
leafe will be by law furrendered. 1 Inf. 218, 338. If 
a woman leffee for years marries, and afterwards ihe 
takes a new leafe for Life without her hufband, this is a 
furrender and extinguifhment of the term j but if the 
huiband difagree, then 'tis revived ; Though if the new 
leafe had been made to the huiband and wife, then by 
acceptance thereof, the firft leafe had been gone. Huts. 7. 
A leffor takes the leffee to wife, then the term is not drowned 
or furrendered ; but he is poffeffed of the term in her right, 
during the coverture, Wood's In#* 285. A furrender may 
be of any thing grantabie, either abfolute or conditional ; 
and may be made %o an ufe, being .a conveyance tied and 
charged with the limitatipn pf a ufe/: But it may not be 
of an eftate in fee j nor at rigStf sad titles only to other 
tflates for life or , yegrs j or. for part of fuch an eftate 5 
porWy one terroor regularly furrender to another ter- 
tB0t,4 nor can a tehinc at will furrender any more than 
be can grant. 615. Hoy's Max. fj$. Cro. Elix. 

688,^ l Leon. 303, Where things willfcot pafs by fur- 
render^ the deed may enure to other wrpofes, and take 
efi?c& &y way of grant, having fuffij’mt words. Perk. 
6 tfa 5l|, And a furrender may be kf* by theft words. 
tiatk/umndered* granted,fielded ufrjfid counted, dec. 

» \ To 
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To the making of a good fivmndcr in deed of lands 
the following things are requisite ; th efurrenderor is to be 
a perfon able to grant and make a furrender, and the/*r‘- 
renderti a perfon able to receive and take it; the furnn- 
dtror mull have an eftate in pofleffion of the thing fir- 
tendered, and not a future right; and the furrender is to 
be made to him that hath the next eftate in remainder or 
reverfion, without any eftate coming between ; the Jur- 
renderee muft have a higher or greater eftate in bis own 
right, and not in the right of his wife, fcfr. in the thing 
fur rendered* than the furrenderor hath, lo that the eftate 
of the furrenderor may be drowned therein ; (for if 
lefl'ee for life furrender to him in remainder for years, 
it is a void furrender) there is to be a piivity 
of eftate between the furrenderor and furrenderee ; and the 
fur renderee muft be foie feifed of his eftate in remainder 
or revcrfion, and not in jointenancy ; and th t furrenderee 
agree to the furrender , &c. 1 Inft . 338. Perk, 584. 588. 

2 5 'Roll* Abr, 494. Kefs Max. 73. 

A man who hath a fee-iimplc eftate cannot furrender 
it, became it cannot be drowued in another eftate^ 12 
JJ. 4. 2 1 • And if a leafe be made for life or years to A* 
the remainder for life to B . remainder in fee-tail to C. 
and the firft tenant furrenders to C. this will not uke 
efrea as a furrender , by reafon of the intervening eftate. 
Dyer lit. The lellec for life or years may furrender to 
him that is next in remainder in fee-ftmple or fee-tail : 
And if leftee for life Jurrenders his eftate to one in re¬ 
mainder, that is tenant for his own life ; it is a good fur - 
render, for a man’s eftate for his own life in judgment of 
law, is greater than that for another's. And where an 
eftate is furrendered for life, there needs no livery andfcifin, 
as in a grant. 1 Inft* 338. Dyer 251, 280. 

Yet in fomc cafes an eftate, £s ?c* may have continuance, 
though it be furrendered ; as where leftee for life makes a 
kale for years, and after doth furrender , the term for 
yors doth continue; and fo of a rent charge granted by 
fuch kike, £fV. pro. 47. I Inft. 338. If the leftee for years’ 
rend ring rent, Jurrenders his eftate to the leftor, hereby the 
rent is excintt: But if the rent were granted away before 
the furrender, it would beotberwife. 8 Rep. 145. Bro . Sur - 
rend. 42. Tenant for life is difteifed, or tor years oullcd, 
and before entry, or poflcfBon gained, furrenders to him 
in reverfon ; this furrender is void ; And yet if leftee for 
years, after his term is begun, before he enters, and when 
no-body doth keep from him the profits , furrenders, it 
will be good. Perk, Bed* 600. 

If there be lcJi’ce for years, the remainder for life, re¬ 
mainder in fee ; the leftee for years may furrender to the 
Jffirc during life, and fo may he to him in the remain¬ 
der in fee : But if there is tenant for life, the remainder 
for life, and fuch remainder in fee; here the fecond te¬ 
nant for life cannot furrender to him in remainder, ll 'td, 
605. Srd qu. See Supra, and infra . In cafe of te¬ 
nant for life, the remainder for life, reverfton in fee; 
it was a queftion formerly, whether the remainder 
man for life, by and with the confent of the tena t 
for life, could furrender to him in reverfton without deed, 
only by coming on the land and faying, that he did 
furrender to him in reverfion ; the court were divided ; but 
'two judges held, that if tenant for life and he in remain¬ 
der for life, furrendered to the reverftoner, it fhould pafs as 
feveral furrenders , viz. Firft of him in ‘remainder to the 
tenant for life, and then by the tenant for life to him in 
revcrfion. Popb. 137. If tenant for life grant his eftate 
to him in reverfion, this is a furrender ; and it muft be 
pleaded according to the operation it hath in law, or it will 
not be good 4 Med* 151. Though if kftees for life or 
years, grant their eftates to him in remainder or reverfton 
and a ftrangcr; it {hall enure as a furrender of the one half 
f to him in reverfion, and as a grant of the other moiety to 
the granger. 1 Inf. 335. And by ftatufe, no eftates of free¬ 
hold, or of terms for years, fttall be granted or furrendered 
but by deed in writing, Jigncd bv the parties, or unlcfs by 
operation in law, &c. 29 Car, 2. c* z* See Leafe* , and 

4 Qeo. 2. Surrenders of Copy fold-E/iatcs, fee Copyhold. A 
furrender of* a Webendary’s leafe upon condition, that if 
the then pribenlary did not within a week after grant a 
■new leafe for tVee lives^ the jitrrtndcr Hull be void: \ 
Held to be a goo#^;rr»^r within the ftatute. 2 Strings 


1201. See 20 Yin* Abr* 119—M46. And BU k* Cm , 

2 V . 326. 

Bmntmx of a IBmUmm* The bankrupt, at the 
third meeting of the commiftioners, at fartheft, which 
muft be on the 42d day after the advertifement in the 
Gazette, upon notice perfonalfyferved upon him, or left 
at his ufual place of abode, muft furrender himfelf per¬ 
sonally to the commiiSoners, and muft thenceforth in all 
refpe&s conform to the directions of the ftatutes of bank¬ 
ruptcy ; or, in default thereof, fhall be guilty of felony 
without benefit of clergy, and Bull fuftei death, and his 
goods and eftate fhall be diftributed among his creditors. 
See Black. Cm* 2 Y. 481. and Si at. 5 Geo, 2. c. 30* 
ftumil&cr Of Coppbolh 0 » It is the yieldingupof 
the eftate by the tenant into the hands of the lord, for 
fuch purpofes as in the furrender are exprefled. $*his 
method of conveyance is ip eftential to the nature of a 
copyhold eftate, that it cannot poflibly be transferred by 
any other afturance. See Black. Com. zY* 365, S^t. 
367, 8. — IV. B. The law will in fome particular cafes 
funply the want of a furrender. See Copyhold. 

ftwrenbet of lUmrs patent, am' Offices. A fur¬ 
render may be made of letters patent to the king, to the 
end he may grant the eftate to whom he pleafes, tAc. and 
a fecond patent for years, to the fame perfon, for the fame 
thing is a furrender in law of the firft patent. 10/?./, 
66, Letters patent for years were delivered into Chance y 
to be cancelled, and new letters patent made for years; but 
the firft were not cancelled: It was held that the fecond were 
good, becaufe they were a furrender in law of the firft, and 
the not cancelling was the fault of the Chancery, which 
ought to have done it. 10 Rep. 66, 67. 2 till. Abr. 545. 

If an officer for life accepts of another gram of the iaroe 
office, it is in law a furrender of the fijft grant; But if 
fuch an officer takes another grant of the fame office to 
himfelf and another, it may be otherwife. 1 Yentr* 297. 

3 CVtf, 198. See Dyer 167, 198. Godb. 415. 

Surrogate, (burrogatus) Is one that is fubftituted or 

appointed in the room of another; as the bifhop or chan¬ 
cellor's furrogate, dec. 

( $uperfi/a)A word fpecially ufed in the caftle of 
Dover for penalties and forfeitures laid upon thofc that 
I pay not the duties or rent of Cafile-ward, at their days 
! limited. Stat. 32 H. 8. r. 40. It probably comes from 
thcFr. Surjtjl, i. e. forbore or negleftcd. Brit* 52. And 
B radon hath it fo in a general fignification. Brett. ^ 
lib* 5. 

Jisitbep, Is tomeafure, lay out, or particularly deferibe 
a manor, or eftate in lands; and to ascertain not only the 
bounds and royalties thereof, but the tenure of the respec¬ 
tive tenants, the rent and value of the fame, &c. In this 
laft fignification, which is according to our law; it is alfo 
undtrftood to be a court ; for on the falling of an eftate to 
a new ford, confifting of manors, where there are tenants 
by leafe, and copyholders, a c$U*t of furvey is generally 
held ; and fotnetimes at other times, to apprife the lord of 
the preftnt terms and interefts of the tenants, and as a di¬ 
rection on making further grants, as well 14 in order to 
improvements, is c* See Comp* Court-Keep. 

A furvey of the manor of D. in the county of G. belonging 
to the honourable W* B* efq; Taken this — day of, , 
isle, in the year, f&e. 1 

A B. of, See, holds by leafe for bis life, and the lives off* 
% T. B. and C. B, his fans, one mrfuage, and Pupe/Ay 
acres of land , mcafow and pafiure , Jiiuuu in , &c. nmtbiit 1 
the faid manor, under the yearly rent of 20 s.~—^*201. k 
per Ann. w 

C. D. holds by topy pf court-roll for his own life and the j 
lives if M. his wife and C. bit fin (all of them living) cm \ 
.manage or tenement with the,appurtenances within the fail 
mattrr, called, Sec. quit rent 30 s» beriot 3 1 . ——30 1 . 
per Ann. 

t E. F. holds by copy for the lives of K. his wife and T. hit 
fin one tenement within the faid manor, rent to t. berioi, 
&c,——1 $ 1. per ann„, 

G* H. holds for the tftm of bis ewp life, one cottage with 
the GfpmHnan es, quit-rent 5 s.—— joJ, per ann. 

I J, K, .holds for her widowhood, apiece of ground tailed, 

I &c. 


4 
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UM* holds, be* 

Examined by G. 7, gent.* 

Steward of the faid manor. 

jfetttbcpO}, (Compounded of tto© Fr* wotds. Stir, l. e. 
Super & Voir, Cct ken) Signifies one that has the overfee- 
ing or •arc of feme great per ion’s lands or writs: And 
there was a court of purveyors erected by 33 f< 39 * 

amtbepoj of the *mg # e €jtd)ange. An ancient omcer 
belonging to the mint ami coinage, mentioned in the fta- 

tU * 9 urtepcj*tnetal oft be fUng’flapano^ «nb fcanw, 

We read of in Cremp.' Jurifd. 106. 

fcutbepo** of ttie tyi&mt*- Every pauih is bound 
of .common right to kerp the high roads that go through 
it? in good and fufficienc repair ; uulefs by reaion of the 
ter* re of lands, or otherwile, this care is configncd to 
"Tome particular private perfon. A9 it was not (formerly) 
incumbent on any particular oiicer to oallthe pariih to* 
nether, and fet them upon this work ; therefore, by Star. 
z & 3 ph. b M. c* 8. Surveyors of the highways were 
ordered to be chofen in every pariih. According to that 
ftatute they were originally appointed by the canfiable 
and churchwardens, but afterwards by St at. 3 W. bM. 
c. it. They wert? conftituted by two neighbouringjulhees 
out of filch fnbftantial inhabitants as had either to l, per 
ann, of their own, or rented 30/. a year, or were worth 

100/.-Now by the late highway aft (an abftraftof 

which fee under bigbv.'uy) a lill of ten perfons, fo qua¬ 
lified, is to be made out by the pariih officers and prin¬ 
cipal inhabitants, from whence the jullices in feffions are 
to take one or more.—See Highways » & Stat. 7 Gw. 3. 

jftiitbew Of tbe iUabp, An officer appointed over all 
Acres ; and to furvey hulls and malls of Ihips,' be* 
Chamber !. _ - 

Smttew of the fcintf 0 QfWton* This officer far- 
veys the ordnance and provifions of war, allows bills of 
debt, and keeps the checks on labourers works, be, 
fiburtowe of the £dUirt>s anb Briberies, Taken away 
with the court of wards and liveries, la Car. 2. r. 24. 

fturblbO*, (From the Ft. Survivre, and Lat. Super vivo) 
Is the longer liver of two jointenants, or of any two per¬ 
sons joined in the right of a thing: He that remaineth 
* alive, after others be dead, be. Broke 33 ; Where there 
are jointenants in any thing, when one dies, (if bat two 
only) the whole goes to his fitrvivor 5 but if there be 
more than two, then the part of him who is dead goes 
among all the furvivors. % hill. Akr, 546.- Jointenants 
take by jurvivorjbifi unlcfe they do any aft whereby the 
jointure is fevered; for then them can be no furvivorfiip* 
Woofs Infi* 147. See Jointenant and Black, Com. 2 V. 
183, 309. * 

£ufatta Cerr*,*Is faid to be land tlorn out with 
ploughing. Thorn. 

Aufcepto?, [Lato) An undertaker or godfather, atfo a 
receiver of tribute in the Roman provinces. Lit. DiB. 

jfcttfptttCe, ( Su/penfid ) Is a temporal flop* or hanging 
up, as it were, of a man’s right, fora time; and in legal 
undemanding, is taken to be where a rent, or other pro¬ 
fit out of lands, by reaion of the unity or polTeffion of the 
rent, be. and the land out of which it iffues, is not in ejfe 
fm a certain time, Et tunc dormiunU but may be revived 
or awaked: And it differs from extinguifiment, which is 
^fhen it dies or is gone for ever. Co. Lit . 313. A fufptufion 
—of rent is, when either the rent or # land are fo conveyed, 
not absolutely and finally, but for a time, after which the 
rent will be revived agfkin. Faugh. iop. A rent may be 
Jufpended by unity ft* tf a leffor does any 

thing which amounts to an entry on the laud, though he 
prefeAtly depart, yet the polTeffion is in him foffieient to 
fufyend the, rent, nntft ft* leffee do feme aft which amounts 
to a re-entry, faugh. 39. 1 Leon. ttov As rent is net 
iffuingout ot a commen, the leflbris inclofing the common 
cannot fufpend hit rent. Cro, Jac. fiyp. If part of a con- 
dition is faff ended, the whole condition, arwell for payment; 
of the rent, as doing & collateral 9 & $ bfisfrtudid* 4 R»p* 
51. And a thing or aftion perfonal once fujptnded, » for 
tvtT fuJptnded, See. Cro, Car. 373. QetMxtinguifiment* ^ 
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jftttfpettffottj A cenfurc whereby eecirfiafiicnlferftns arfe 
forbidden to excife their office, or take ti e the piofm of 
their benefices: or where they are prohibited for a certain 
time in both of them in the whole or in pait: Hence is 
Jufpcnfio ah officio, or fufptnjio a heneficio, fcfld ah officio & 
henefico. Woofs Infi* 510. There is likeMvifc a Jujpenfim 
which relates to the laity, i. e. fufptnjh ah ingrefiu e ckfitr, 
or from the hearing of divine fervice, be. In which cafe 
it is ufed, as in the Canon law, pro minore exccmmunica* 
Hoke. Stat, 24 Hen. 8. cap. 12. 

Atifpcnftoti of the habeas €o?ptto This is a 
1 meafure that hath been thought neceffary— But, (asob- 
! ferved by Hlackfione 1 F. 136.) The bappinefs of our 
conftitutioh is, that it is not left to the executive power 
10 determine when the danger of the lime is fo great, 
as to render this meafure expedient. For the parliament 
only, or legiflative power, can authorize the crown, by 
(ufpending the habeas corpus aft for a ftvort and limited 
time, to imprifon fufpefted perfons without giving any 
reafon for fo doing. This ought to be done; only in cafes 
of great emergencyi 

oce what the great Monitftpuitu faith, alluding to the 
habeas corpus aft, and a temporary fufpetifion of it. *• If 
the legiflature leaves the executive power in polTeffion of 
a right to imprifon thofe fubjefts who can give fecurity 
for their good behaviour, there is an end of liberty ; un- 
lefs they are taken op in order to anfwer without delay 
to a capital crime ; in this cafe they are really free, be¬ 
ing fubjeft only to the power of the faw.” 

But Ihould the hgijlature think itfclf in danger by 
Tome fecrct confpiracy againft the llate, or by a corre- 
fpondeiice With a foreign enemy; it might authoi 1 zc the 
executive power, for a ffiort and limited time, to impiifon 
fufpefted perfons, who lb that cafe woold lofe their liberty 
only for a while, to preferve it for ever.’ 1 L . 11. c. 6; 

I r. 210, 211. 4 to Ed. a Londres. 

In L. 12. e. 19. fo. 273. The author fays* “ I ac¬ 
knowledge that the praftice of the freed nation that 
ever exiiled, induces me to to think that there are cafes 
in which a veil Ihould be drawn for a while over liberty, 
as it was cuftomary to veil the datues of the gods.” 

ftuf. pet Coil. On the trial of criminals, tbe ‘ufage 
now is for the judge to fign the calendar, or lid of all 
the prifoner’s names, with their feparate judgments in the 
margin, which is left with the Iheriff. As for a capital 
felony, it is written oppofite to the prifoncr’s name, 

•« Hanged by the neck ; M formerly in the days of Latin, 
and abbreviation, " Suf. per coll.” for “ Jufptndatur per 
collumN. B. This is at the affixes. Black. Com. 4 

^ufpiciin, A perfon may be taken upon fufpirien, 
where a felony is done, be. but thofe who are imprifoned 
for a light fujpicton of larceny or robbery, are bailable by 
ftatute 2 Hawk. P. C . tof. And the party being a pri¬ 
vate perfon, that takes up one on fufpicion of felony, thud 
do it of his own fufpicion , not upon that of another; and 
he muft have reafonable caufe of it, be* Holds Hifi. 
P. C. 78. 

AuCpital, (From the Lat. Sufpirare, i, e. ducert Sufpiria) 

Is ttfed for a fpring of water, paffing under ground to¬ 
wards a conduit or ciftom. 35 H, 8. cap. 10. 

ftuffey. Its ihire court, where to be held. 19 H. 7. 
cap* 24. 

Attribute, (Sax.) i. e. The/iuth door of a church; it 
was the place where canonical purgation was performed, 
chat is, where the faft charged upon a perfon coaid not be 
proved by fufficient evidence, and the party accufed came 
to tb tfimth door of the church, and there in the prefence of 
the people made oath, that he was innocent t And plaints, 
be. were heard and.determined at the Juthdure; for which 
reafon large porches were anciently built at the feutk 
doors of churches. Gervafi Barth, de Reparation. £r- 

% 1s t noble bird of game ; and a per- 

fpMnay preferibe to Have game of fwans within his ma- 
, u well as a warren, or park. # 7 Rep. 17, 18. A 
is a Sird royal; and all whit/ /waste not marked, 
whsch have gained their natural liber#, andarefwimming 
in 311 open and common river, majvte feted to the'ufe of 
toO the 
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the king, by his prerogative: But a fubjeft may have a 
property in white /wans not marked ; as any man may 
Lave fuch /warn in his private waters, and the property 
of them belongs to him, and not to the King ; and it they 
cfcapcout of his private waters, into an open and com¬ 
mon river, he may retake them ; though it is otherwife 
if they have gained their natural liberty, and fwim in 
open rivers without fuch purlutt. Game Law, par. 2. 
p. 152. Stealing /wans marked and pinioned, or un¬ 
marked, if kept in a mote, pond, or private river, and 
reduced to tamenck, is felony. IL P . C. 68. And he 
that fte.ds the eggs of /wans out of their nclts, fhall be 
imprifoned a year and a day, and be fined at the King’s 
pleafure. rt Hen 7. c. 17. No fowl can be a ftray, but 
a /wan. 4 Inft. 280. St*e Black. Com. 4 V. 235. 

icDtDaul)ert). The King’s fwtmhevd, magifter 4c dud us 
cygnorum. Put. 1 6 R. 2. See King’s Swanberd. 

^ jaaiumntU, No perfon may have a /wan-mark, ex¬ 
cept he have lands of the yearly value of five marks, 
and unlefs it be by grant of the King, or his officers law¬ 
fully authorifed, or by prescription. Stat . 22. E. 4. t. 6. 
See Game. 

&ZBdnfmotC, or dttmtnmote, (/ wainmotus , from the 
Sax. fwang, i. c. a country Jwain , and gemote, i. e. con - 
ventus) fignifies a court touching matters of the Joreft , 
held by the charter of the foreft thrice in the year, before 
the verderors as judges. Cromp. Juri/d. 108. 5 Hen. 8. 
i. 18. The /wainmote is a court unto which all the free¬ 
holders in the foreft do owe fuit and fervice ; and all the 
officers of the foreft are to appear at every /wainmote, alfo 
out of every town and village in the foreft four men and 
a reeve ; or on default, fhall be amerced and diftrained. 
Game Law, par. 2. 19, 20. A court of /wainmote is in¬ 
cident to a foreft, as the court of pie-powder to a fair, 
Sec. Chart . Foreft . Hen. 3. Sec Foreft . 

Afhoarf-^onep Is mentioned among cuftoms and 
fervices: And this /warj'-money is one penny half-penny, 
paid before the ri/ing of the fun ; the party muft go three 
times about the crofs, and fay t\\cfwar/-money, and then 
take witnefs and lay it in the hole ; and he is to look 
well that his witnefs do not deceive him ; for if it be not 
fo paid, he (hall pay a great forfeiture, viz. xxx s. and a 
white bull . This account was found in an old MS. con¬ 
taining the rents due to the Cattjbys in Lodbroke, and other 
places in Warwick fare. See Wartb Money. 

&lBatb> (Sax. J'watba) A fwatbe, or as in Kent a 
fweath, and in fome parts a /worth, is a ftrait row of 
cut grafs or corn, as it lies after the feithe at the firft 
mowing of it. Parocb . ffntiq. 399. 

£>l8carfilg ( Imprecatio ) Is an offence againft God and 
religion, and a fin of all others the moft extravagant and 
unaccountable, as having no benefit or advantage at¬ 
tending it. There arc feveral good laws and ftatutes for 
punilhing this crime : The 21 Jai. 1. c. 20. enafts, That 
if any perfon fhall profanely fwear or curfe in the pre¬ 
fence of a juftice of peace, or the fame fhall be proved 
before a juftice, he fhall forfeit t s. for every offence, to 
the ufe of the poor, to be levied by diftrefs j and for 
want of a diftrefs, the offender to be let in the flocks, &c. 
By the ft at. 19 Geo. 2. r. 21. If any perfon fhall profanely 
curfe or fwear, and be convi&ed by the oath of any one 
witnefs before any juftice of peace, tffc. he fhall forfeit 
as follows, viz. Every day-labourer, common foldier, 
common Tailor, and common fcamart 1 /. Every other 
perfon under the degree of a gentleman 2 s. Every per¬ 
fon of or above the degree of a gentleman 5 s. a fecond 
offence double, and every other offence treble. If the 
offence be committed in the hearing of a magi ft rate, he 
may convid without further proof. If the offence be 
committed in the hearing of a conftable, if the offender 
be unknown to him, he fhall fecure him and carry him 
before a juftice of peace ; but if the offender be known to 
the conftable, he fhall make information againft .him be¬ 
fore a juftice of peace. 

On information a juftice is to order the offender to ap¬ 
pear, and if on convi&ion he do not pay or give fecurity 
for the penalty, he ftmll be lent to the houfe of corre&ion 
for ten days ; or brine a common foldier or failor, be fee 
in the docks. On de&\ilt of duty, juftices to forfeit 5 /. 
and feonftables 40 s, AJ1 fcpnvittioas are to be written on 


parchment, imd returned to the next feffions. Penalties 
for profane curling to go to tfic poor of the pari fit, and 
offender to pay all charges of convittion, or be commit¬ 
ted to the hcuie of vorutUon for fix days extraordinary. 
All prol'ecutions to be within eight days. This a 61 to be 
read in all churches four times a year, under the p?n;l:y 
of 5 /. The juilicc’s clerk may take for the information, 
fummons and conviction 1 j, and no more. Mad. Juft. 
432. A conviction on the itat. 6 £4 7 IV. 3. r, u. again!! 
profane /wearing, and fating forth that the defendant was 
not a fervanr, labourer, tffc. and the oaths, that the 
court might judge of the nature of them, for ihefe rea- 
fonsthe lame was (jCaOicJ } though the conn’d for the 
plaintiff infilled that the infounurion was good ; for if 
the defendant was a fetvant, iffc. he ought to have given 
it in evidence at the trial, M‘nh. 8. Geo. 1. Mod. id/ 
in L. iff E. 58, 59. See Black. Com. 4 l\ 59. 

jfetocaring tfjc peace. If any man hadi juft caufc- 
to fear that another will burn his houfe, or do him 
a corporal injury, by killing, imprifoning 'or beating 
him ; or that lie will procure others fo to do $ he may 
demand fureties of the peace againft fuch perfon : And 
every juftice of the peace is bound to giant it, if he 
who demands it will make oath, that he is aJuially un¬ 
der fear of death or bodily harm, and will Jliew that he 
has juft caufe to be fo, by reafon of the odie.’s menaces, 
attempts, or having lain in wait for him ; and will alfo 
farther fwear, that heroes not require fuch fuicty out of 
malice or for mere vexation. 1 Hawk. P. C. 127. This 
is called /wearing the peace againit another: and, if the 
party does not hnd fuch fureties^ as the juftea in his 
difcrction fhall require, he may be immedui.'ly com¬ 
mitted till he doc*?. lb:d. 128. Black. Cum. 4 V. 252. 
Sec Surety of the Peace . 

jfrlDccpage, Is the crop of hny got in a meadow, caU 
led alfo the /wipe in fome parts of England. Co. Lit . 
/»/. 

jfetDtetf, Made in Great Britain for faic arc liable to 
a duty of txcife, tffc. See Excije. 

j&lGOeuimote, Court of. The court of Sweinmotc is one 
of the foreft courts, and is to be holden before the ver¬ 
derors as judges, by the Reward of tlie fweinmote thrice 
in every year, the fweins and freeholders within the foreft 
composing the jury. The principal jurilditfion of this 
courtis, firft, to enquire into the opp*effions and griev¬ 
ances committed by the officers of the foreft ; “ de fu~ 

“ per-one rat tone foreft ariorum , et aliorum mimftrorum fo - 
“ reft^ $ et de etrurn opprejftonibus populo rtg/s illatis :** 
And fecondly, to receive and try prcleiitmenis certified 
from the court of attachments againit offenders in vert, 
and venifoa. Stat 34. Ed. 1. e. 1. And this court may 
not only enquire, but convict alfo, which conviction fhall 
be certified to the court of juftice-feat under the feals of 
the jury ; for this court cannot proceed to judgment, 4 
Inft. 289. Bla k. Cam. 3. V. 72. See Swanimote, 
j&tomc 0| ftogs, Shall not go ^ringed in woods, 

35 Hess. 8. c. 17./. 17. 

Forfeiture for keeping Twine in London, Sec. 2 IV. 
M./eJf. 2. c . 8. fit 7 . 20. 8 ef 9 if. 3. r. 37. fia . 4. 
See Cattle , 

&tt>0lixi£ Of Hanb, (UUnga vel Swclinga Terr*, in 
Sax. Sulung, from Sul) amtrum, (ns to this djy in the weft 
country a plough is called a Sul) b as much as one plough 
can till in a year: A hide cflaud ; though fome wri¬ 
ters fay it is an uncertain quantity.- Terrain Tnumjt 

Aratrorum , quam Cantiani Anglice dicunt three Swofcngs, ^ 
Chart, Ecdef. Cantuar*. 

Silver fword hilts*may be exported, a 

& toW. 3. c. 28. 

I (Fratres Jwati) Parfoiis who by 

mutual oath, covenanted to ffiare each others fortune ; 
And formerly in any notable expedition, to inyade ajnfil 
conquer an enemy’s country, it was the cuftotp fur the 
more eminent fi)l ,ier<; to iqgage themfelves by recipfoca^ 
oaths to fiharc the reward of their fervice: to in iiie ex¬ 
pedition of William duke of Normandy into Ragland, £0- 
bert de Oily, and Roger df faery, were fworn brothers and 
copartners in the elbte,which the conqueror ^ilp^eji* tfeem, 

- a R ober tus de Oileio Roger us de' I verio' fratrif 

jurati , Iff per /idem iff fittramentum eanforderaii venerunt ad 

SfiUr 
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acnqueflum Angle or. Furoch. autiq. 57. This pn£llc.e 
gave occafion to our proverb of /worn brothers or Brethren 
in Iniquity ; becuufe ot their dividing plunder and fpoiJ, 

jbpiU«i CaeDtu, Wood under twenty years growth : 
coppice-wood, bee the ftatute 45 E, 3. cap. 3. It is 
otherwife called in law-french /abbots . z Lift. foL 642. 
Sec Tithes. 

fi&pinbolunt, Is a fymbol , or,fign in the facrament; and 
the creed of the apoitles is often called by this name by 
OUT hi/orians . 

£>pncop.i?c, A Word ufed in fevcral ecclefiaftical 
council and fyuods, fignifying to cut Ihort or pronounce 
things fo as not to be undcrliood. Synod, Wigan*, c. 10. 

S©l>lltueu0, An advocate or patron ; a burgefj or rc- 
cotder of a town, c. Mat. Parif. Anno 1245. 

*&pngrapb» ifynagraphus) A deed, bond or Writing, 
under the hand .ini’ feal of all the parties ; and it was 
the cuftom for both the debtor and creditor in writings 
obligatory to write their names and the fum bon awed 
on a piece of paper, with the words fyngraphus in large 
letter*, in the middle ; which being cut through, one part 
of the paper was delivered tp each party, for their better 
fccurity, &c. S^e Chirograph . and Black. Com , 2 F. 
296. j# 

&h f tlOfc, \Jynodus) A meeting or affcmbly of ecckfiafti- 
cal pcrluns concerning religion ; being the fame thing 
in greet, as convocation in la tin : ^nd of fynods there are 
four .kinds, ift, A general or umverfaljynod or council, 
where bilhops of all nations meet, 2dly, A national fy¬ 
nod, of the clergy of one nation only. 3dly, A provincial 
fynod , where ecclefiaftiea! perfons of a province only af- 
femble. 4*hly A diocefan jmod , of thofe of one diocefe, 
&V. And our Saxon King’s ufually called a fyned or 
mixed council, confining of ecclefiafticks and the nobi¬ 
lity, three times a year ; which is faid to have been the 
fame with our parliament. See Black. Com . 1 F . 279. 

dt>no&ica!, (fynodale) Is a tribute or payment in mo¬ 
ney, paid to the bilhop or archdeacon, by the inferior 
clergy, at Eajlcr vifitation ; and it is called fynodale or fy - 
mdati, r um S! quia in fynodo frequentius debatur . Right. 

Cl erg. 59. They are likewife termed Jynodies u in the flat. 
34 H. 8. c/p. 16. And fometimes Jynodabn^ ifcd for the 
fynod itfelf; and Jynodals provincial , the canons or con di¬ 
lutions of a provincial fynod . 25 Hen. 8. c. 19. ' 

j&pliotkilcg defies, Where the urban and rural deans, 
whole othcc at firft was to inform of and atteft the difor- 
ders of the clergy and people in the epifcopal fynod ; and 
for which a foiemn oath was given them to make their 
preferments, &c. But when they funk in their autho¬ 
rity,the Jynodical witnelTes were a fort of impanelled grand 
jury, coinpofed of a pried and two or three laymen of every 
parilh, for the informing of or prefenting offenders ; ana 
at length two principal per/bns for each diocefe were an¬ 
nually* chofen, till bf degrees this office of inqueft' and 
information was devolved upon the churchwardens. Pa- 
roch. Antiq. 64,9. # 

^puor itc i, A thing of the fame name; or of the 
like fignilication, litt. Di 3 . 


■ i, T. 

T? VERY perfon convict of any other felony (fave 
jjh, murder) and admitted to the benefit of his clergy, 
he marked with a T. upon the brawn of his thumb, 
L&at. 4 If. 7. r. 13. • 

r Cabacuut, Htrba abJnfula Tobaco, ubi copitfe pro - 
venit ; qui primus earn ex India ad ms adduxit, fee Tibacco. 

Cftbarbj Cabarber * The bachelor fehalan o n the foun- 
* dation of Queen's college Oxford , are called tabitars or ta- 
harden ; and thefe fchoiars were named tattlers, from a 
gpwn wore by them^ called a tabert, taharr, or tabard ; 
For Verftegan tells as, that tabert anciently fignified a 
ihort gown that reached not farther fhtm the middle of 
the leg ; and it remain! for the name of fuch in Germany* 
and other countries, which .with the Timttmth and Saxon 


taber, fignify alt a kind of garment* (fa 
Cabarbum, A garment Eke a gown $ and ufed for a 
herald’s coat, but generally taken for the gown of eede^ 
hafticks. — -Fratres/acerdota de habeas# mm JRo- 


bam integrum , Tunic am, JUpert uniearn. Tabard uni If cct 
cium nigrt Colons. Matt Parif 164. 

Ca be lit on, (Tab Alio) A notary pub lick or fc riven cr, 
allowed by authority, to ingrols and icgiftcr writing!!, 
(ffr. His office in fome countries did formerly differ from 
that of notary, but now they are grown Or made one. Matt. 
Parif. Anno 1236. 

Cable-ifientfl, (redditus admenfam) Were rents paid 
to bilhops, &c. referved and appropriated to their table or 
houft-kceplng. See BordAand. 

Cablitlg of JriHCS, Is the making a table for every 
county, containing the fubft.iuce of hues paifed ; as the 
name of the county, town or place where the lands or te¬ 
nements lie, the name of the demandant and delhrceant, 
and of the particular lands, or. mentioned in the fine : 
This is properly to be dene by the chir-grapher of fines of 
the Common Picas, who every day of the next term after 
the ingrafting of any fuch fine, doth fix the faid tables in 
fome open place of the faid court during its fitting ; and 
he £lfo delivers to the iheriff*of each county, his under- 
fheriff or deputy, fair written in parchment, a perfect 
content of the table fo made for that /hire, in the term 
next before the affiles, or between the term and affiles, to 
be fet up at the affifes in an open place of that courr, and 
continue there fo long as the juftices Ihall fir, &J 7 . And 
if either the chirographer, or (herifffail herein, they /hall 
be liable to the penalty of 5 /. St at. 23. E/iz. e . 3. 

Vfibula, and intabulati of pcrftms, &c. in cathedral 
churches. Vide Ebdomadarius. 

Cue or Cab, cu/umarius in Boibury debet quafdam con- 
fuetudines, viz. cak (tf toll, &c. Blount's Ten. 155. 

Cl/ffCt, Is ufed in old Charters, as an exemption from 

payments, - -Cum hou/hold £sf haybold tac- 

frcc de omnibus propriis porcis fuis infra omnes meters de C. 
that is, they paid nothing for their hogs running within 
that limit. 

Vkftftfflre, for confrmare. Fleta, lib. 2. c. 61. 

"Call* (Er. faille , from tailler , to cut or limit, Lat, /so¬ 
dom t.illiatum) Is a limited fee, oppo/ed to fee-limple: 

It is that inheritance whereof a man is foiled to him and 
the heirs of his body begotten or to be begotten : And 
he that giveth the lands in tail, is called the doner, and 
he to whom the gift is made, the donee. Litt. 18. Ail 
eftaics of inheritance were originally fetfunph by the 
common law ; but by the ftatute de dun is condiuonafthus 
the inheritance was divided, and a particular eiUte cre¬ 
ated by ftatute in the donee, which is what is called 
an Ejlate-tail, i. e. an eftate cut and divided from the 
fee-fimpta; which eftate is to return to the donor or his 
heirs after the determination of the tail. 3 Ndf. Abr. 
% 66 . 

Before the ftatute of Weflm. 2. 13 Ed. 1, If lands 

were given to a man and the heirs of his body, it was 
interpreted to be a fee-fan pie prefently by the gift upon 
condition that he had iffue j and if he had iifuc, the con¬ 
dition was fuppoled to be performed for three purpofes, 
viz. to alien and difinherit the ifiiie ; and by the alie¬ 
nation to bar the donor or his heirs of all poffibility of 
the reverfion ; to forfeit the eftate for treafon or felony ; 
and to charge it with rent, (f fc. But by this ftatute, the 
will and intention of the donor is to be ob/erved; as 
that the tenant in tail /hall not alien after iffue had or 
before, or forfeit or charge the lands longer than for his 
own life, &c. and the eftate Hull remain to the iffue of 
the donee, or to the donor or his heirs where there is no 
iffue; fo that whereas the donee had a fee-fimple before, 
now he has but an eftate-/*//, and. thedqnor a reversion in 
fee expectant upon that eftate-/*//, Co. Lit. iq. In this 
manner it continued fome time, though daily experience 
/hewed that much mifehief had crept into the Jaw by in- 
uiled inheritances, as frauds to creditors, tffc. and Tons be- 
i&ame difobedient when they found they could not be difin- 
heri&d ; wherefbre the juagef found out a way to bar an 
eftate-/ 4 /V with remainders over, by a feigned recovery. 
Atoti ta Md, 4, And fince by a fine tojhar the iffue, by 
4 Hem f. tap. 20. and 32 Hen. 8. cap. 33. And For that 
owtiers of land held in tail were lefs fearful to commit 
treafon on account of the eafy forfeiture; therefore the 
flat. Hen. 8. tap. 13. was made^ an 5 men that had in- 
taiicd lands, could not make improvhments, their eftate be- 
t ibg 
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iag only for life ; for this reafon the flat . 32 H. 8. rap. 

18. gave them power to make Icafes tor twenty-one years, 
or three lives, £sV. 

The ftatute de donis creates no intail, but of fuch an c- 
ftatc which was fee-fimple at the common law ; anti def- 
cendible as a fec-fimple. 1 Infl. 19, Lands of inheri¬ 
tance, and all inheritances favouring of the realty may 
be intailed ; fo rents, profits, offices, dignities, CSV. which 
concern lands, or certain places : But if the grant of an 
inheritance be merely pcrfonaJ, or cxercifed with chattels 
only j it cannot be intailed. 4 Infl. 87. 7 Rep. A grant 

of an annuity, to a man and the heirs of his body, is 
void ; and a leafe for years to a perfon and the heirs of 
his body is alfo void ; though an alignment may be 
made of a leafe for years, in truft to permit the iflue 
in tail to receive the profits; which is in effeft an eftate 
tail. 10 Rep . 87. 

Eftates-/*// of lands, are general or /pedal: General tail 
is where lands or tenements are given to a man and the 
heirs of his body begotten ; or to a woman and the heirs 
of her body begotten : In this cafe, it is called a ge¬ 
neral tail, becaufe whatever woman the man taketh to 
wife, the ifffue may inherit the lands; and whatfoever 
man the woman takes to hu/band, the iflue may inherit; 
or if fhe have divers hulbands, and have iflue by every 
of them, they (hall inherit one after another, as heir of 
her body. 

Special tail is when lands and tenements arc given to a 
man and his wife, and to the heirs of their two bodies 
begotten ; in which cafe, no other perfons can inherit 
but the iflue that are begotten by him on that particular 
wife ; and it is called fpecial fail, for that if the wife die, 
and the hufband marries a fecoud wife, by whom he hath 
iflue, fuch iflue has no benefit, as they have by the gene¬ 
ral tail. Lit . 14, 16. Co. Lift. 19, 20. If lands are gi¬ 
ven to the hufband and wife, and to the heirs of their 
bodies, both of them have an eftate in fpecial tail ; by 
reafon of the word heirs, for the inheritance is not limi¬ 
ted to one more than the other : Where lands and tene¬ 
ments are given to a man and his wife, and to the heirs pf 
the body of the man, the hufband hath an eftate in general 
tail, and the wife an eflate for life; as the word heirs 
relates generally to the body of the hufband: And if the 
eftate is made to the hufband and Wife ; and to the heirs 
of the body of the wife by the hufband begotton ; there 
the wife hath an eftate in fpecial tail, and the hufband for 
term of life only ; becaufe the word heirs hath relation 
to the body of the wife, to be begotten by that particular 
hufband : If an eftate be limited to a man’s heirs which 
he fhall beget on his wife, it creates a fpecial tail in the 
hufband ; but the wife will be intitled to nothing, tAc. 
Lift. 26, 28. Co. Litt. 22, 26. 

Lands given to a man and woman unmarried, and to 
the heirs of their bodies, will he an eftate in fpecial tail ; 
for they may marry, i Infl. 25. 10 Rep. 50, And 

though lands are given to a married man and another 
man’s wife, and the heirs of their two bodies, it may be 
a good eftate-/*//, for the pofftbility of their intermarry- 
ing. 15 Hen. 7. 

A general tail, and a fpecial tail, may not be created at 
one and the fame time ; if they are, the general, which 
is greater, will frustrate the fpecial. I Infl . 28. There 
arc other eftates-/*;/ within the equity of the ftatute; as 
if lands are given to a man and his heirs males or 
females, of his body begotten, the iflue male or fe¬ 
male fhall onlv inherit according to the limitation : By 
virtue of the ftatute, here the daughter may be heir by 
defeent, though there be a fan : But in the cafe of a pur- 
chafe, there cannot be an heir female where there is a 
fon, who if right heir at law. vlnft. 24, 164. And 
whoever will make claim, as heir per fbrmam deni to an 
efface-/*;/, muft makehis defeat by filth heirs to whom 
it is limited; if it 4? to heirs males of the body, there the 
pedigree is tobederived by heirs males \ And if it be to 
heirs female, he*jniift derivedt by heirs female one af¬ 
ter another. 1 / 4 j?t $76, If * gift i* to one, tad the 
heirs males of his body, and he hath iflue a daughter,, 
who hath a fon, and dies ) in this cufe the ion fhall not 
inherit the cft*tc-/*;4 for he cannot make his defeent by 
heirs male. Ibid. Abd where there is no heir to take' 
according to the gift; as when iflue fails, the land fhall 


revert to the donor or defend y> him that is to have if 
after the eftate-/*// ii> fpent. 1 Ittfl. *>• 

It Is the word body, or other words amounting to if, 
make the entail : And a gift to the heirs male, or he,is 
female, without any thing farther, is a fce-hmple cllate, 
becaule it is not limited of what body : And hence a cor¬ 
poration cannot be foiled in t*il. 1 Infl. \j, 2b, 27. 

In a devile or lall will, an eftate-/*// may be created with¬ 
out the word body ; alfo begotten ftnll be Supplied and 
neceflarily intended, Niy's Max. 10f. I Infl 26. If 
one gives lands to a man anti his iflue, or children of 
his body, without the words, his heirs, to convey the irt-^ 
heritance, he has but an eftate for life : Though fucb 
words may be good enough to convey the inheritance in 
a will i as eftates-/*// by devife are always more favoured 
in Jaw, than eftates-/*// created by deeds. 1 Inf. * 20. 

It has been held, that if the word iflue is a limitation , 
'tis an intail \ but if ’tls byway of dticription who fhall 
take, Vis only an eftate for life. Mod. Caf in L, E. 

26 3. The word heirs i$ neceflaiy to create an eilate- 
tail and inheritance by deed ; and where an ufe was li¬ 
mited to A. 3 . and to his heirs males, lawfully to be be¬ 
gotten $ thefe laft words imply that it muft be heirs males 
of his body, bccaufe no other heir male fop inherit by 
virtue of his grant, but fuch who are lawfully begotten 
by the grantor. 7 Rep . 41. if a man makes a fcoifmenr 
to the ufe of himielf for life, remainder to the heiis males* 
of his body, this is an eflatt-tatl executed in him ? and 
fo it is if he covenanted to ftand feifed in the fame man¬ 
ner. 2 Mod. 259. 

'By a marriage iettlement and fine levied, &V. to the 1 f s 
of the husband and wife, for their joint lives; remain¬ 
der to the heirs of the body of the wife by the husband 
to be begotten, remainder (the wife furviving the huf¬ 
band) to her for life, remainder to the right heirs of the 
husband; this was held to be an eiiatc-/*r 7 , executed in 
the wife. Faym, 127. 3 Salk. 338. Land is conveyed 

to the ufe of a man and his wife for their lives, and after 
to their next iflue male in tail, then to die ufe of the 
husband and wife, and of the heirs of their bodies be¬ 
gotten, they living no male iflue j by this husband and 
wife are tenants in fpecial tail executed, and when they 
have iflue male, they will be tenants for life, remainder 
to their foo in tail, the remainder to them in /pedal tail. 

1 Infl. 28. - 

Where a perfon having an eftate in fee, conveys it by 
leafe and rcleafe to the ufe of himfelf for life, with re¬ 
mainder to tru flees for their lives, and remainder to the 
heirs of his body ; he bath an eftate-/*//in him ; but he 
is only tenant for life in pofthfiot),: It would be other- 
wife, if there had been no intermediate eftate in the 
truftees for their lives. 2 Ld* Raym. 855. A 
man feifed of land in fee, makes a gift of it in tail, 
or leafe for life, remainder to the right heirs jnale bf the 
body of the donor, this remainder it is faid will be a 
fce-fimplc, and not an eflate-tail, flyer 1 96. If the gift 
or grant of the land be to J. S, and his heirs, to hold 
to him and the heirs of his body, &<*, here he will have 
an eftate in tail, and a fee-Ample upon it. Lift. ch. 2. 

1 Infl. 21. Lands are given to two brothers, £rr. and to 
the heirs of their bodies begotten ; during their live* 
they fhall have joint eftate*, fo that the lurviior will 
have all for his file 5 and after their deaths, their lfoirs 
have eftates in general /*//, by moieties in common on^/ 
with another. 1 Infl. 2$. 1 Rep. 140. ^ 

When a remainders limited to two, and the heirs male' 
of their bodies, they have not jpint but feverai eftaoes- 
tail\ And between baron and fome, ’tfo faid feverai moi¬ 
eties may be of an eftate^«Z» as well as of a feofimpJe. ^ 
Cr§. Elm. 2to. Mtorzii f. zJfllh Ahr. 551* ■. A feoff- 
men* waf made to .the qj^pl^the feoffor fe lift:, re- 
maihd&^o^ hUhrirsi and for wane 

of libe hlni, to .‘thorig&t ksm of tbefeof* 

for i adjudged W". R. jjati outran eftate in tail-, for 
thoftgh the firft wqrj1# of Jhe fentepft, wftu to his fan and* . 

majee’a fe-flMlft thf (mfam** woriU in' the 
fame fop tenet, #, *.„acd for yrmt otmtrt&bhkm 
eftate ^hiL by , qualifying aftd abridging the timc.M'.t 
M*L 266. i $*^ 337 . Sec Had, 37 . < ^ 

' lr a pferfqp , gives lands tq> fo iwowfeoftet/lflOA 
death withoui iflue, theft to another perfon 5 though here 
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is an exprefs eftate for lift given to A. the fubfequeni J iffue dies without iffue, whereby there is none t eft wtd 
words make an eftate-ftr/: But where lands are devifed may inherit by force of the intail, the furvivor of the 
* to A. during life, the remainder to truftees, remainder donees hath an tfatc-tail after pofability. Lift. 32. The 
to his tirtt fon, dft. and if jf, 'dies without iffue* then* eftate of this tenant mutt be created by the adt of God, 
(Ac. The limitation upon the devifee’s death, *tis faid viz. by the death of either party without iffue ; none 
will not give an ettate in tail to A. but it fhall be heft can have this eftafe but one of the donees, or a' donee 
intended, that if he died without having a forui P. Wil- in facial tail; for a donee in general tail may by pof- 
Hams, 605* Afuther having two fons, devifed his lands fiblkty have iffue. litt. 32. t Inft. 28. 11 Rep. 80, 

to his youngeft fon, and if he died without heirs, then to Attd if one gives lands to a man and his wife, and the 

his eldell fon and his heirs \ the yourigett fon had an ef- heirs of their two bodies in fpecial talk and they live 
ta«e./*f/, becaufe the devife to him, and if he died with- till each of them are one hundred years old, and have no 
out heirs, is the fame as if the teftator had devifed it in iiTue; yet doth the law fee no impoiiibihty of having 
thefe words, viz. If he die without heirs jofhis body ; children, and they continue tenants in tail s But if the 
for otherwife the remainder limited to thcreldeit fob had wife die without iffue, there the law feeth an apparent 

been void, as the youngeft fon cannot die Without heirs, impoflibility, 1 Infl. 28* 

fo long as the cldeltis living. 1 Rati. Jbr. $36! tenants in tail after pottibiiity of iffue ex tin#, are not 

^In ejefiment the cafe Was, the father having three fons, punifhable for watte * as are tenants for life: but fuch 
deviled his lands to his fecond fon, and his heirs for tenants, or tenants by the curtefy, may not fuffer a re- 
ever; and for want of fuch heirs, then to the right heirs co*uerj. And though they have more privileges than te~ 
of the father; then the father died, and his fecond fon nant iof life hath; as if they alien the land, he in re¬ 
entered, and died without iffue, living the elideft fon ; verfion cannot have a writ o 1 entry in <afu con/mili ; and 
It was refolved, that the fecond fon had but ati eftat t-tail, they need not require aid, (Ac. Yet as to the quantity 
and that the devife over by thefe words, and for want of their eftates, they have no privilege above eftates for 
of fuch heirs, is void in point of limitation, for the life : Bor if fuch tenant in tail after fuch poffibiJity, 
tellator’s intent was that the lands ihould defeend from make a feoffment of his land, he in re verfion may enter 
himfelf, and not from his fecond fbn; and the words, for the forfeiture, J y (Ac. 1 In ft. 27, 28. q Rep. 139. Litt. 
wane of fuch heirs, could import no other than want of Sett, 34. A tenant in tail cannot be feifed to any ufe 
iffue, if*, fo that the eldeft fdn takes by defeent in this expreffed ; for his eftate is fo fixed, that none can exc- 
cafe, and not by the will, 1 Soli, ,233.' , cute the ufe: And where tenants in tail general or fpe- 

A perfon devifed land to his wife for lift, remainder to cial, (Ac. die without iffue, the donor or his heirs may 
his fon, and his heirs forever 5 and If he died without enter* Jenk. Cant. 195, Litt. i£\ If tenant in tail in 
he : rs, the fame to remain to his two daughters : In this ftmamder, be attainted of treafoq, tAc. the King fhall 
cafe it was held in that the rule is, wheft a re- havethe* land; for it may not be in abeyance, nor in 

mainder over is to one, Who may be the deVife^s heir any other, he, not being dead, but in law: The chief 
at law, fuch limitation will be good, hiid Ae firft con* tordqahnot have it, by rcafon the tenant for life is alive; 
ftrued an eftate-/*/; for the generality df ihe wordj&f/rx, fo neither he that is in reverfon, lAt. and it cannot rc- 
fhall be reftrainOd to heirs of the body, fitfcelhe teftator vert, before the tenant in tail die without iffue. 2 Leon. 
could not but knpw that the devifeeWbiild hot die 123, Vide ftau 10 Gto. 2. cap. 26. See Black. Com , 
without an heir, while the remaander mak, 6r'ftty of his k i f p 114," 

iffue continued: Bdt where the fecond ihm&rirffi is ft a (Fr. toinB. 1 . e. hftBus, than) Is taken fob- 

ftranger, f tis merely voi% and the firft li'afte-fimpfe. ftantjvely for a convi&ton ; or adie&ively for a perfon 
Talbot's Chan. Caf. 2.* ; !l<%^^tmefop : orfelohy, .See^ftri/, 


fcagfjtg,/*!?«>«/. A felonious taking muft be done, 
anim/otasuii : Qr, as the civil law expre&s it lucri caufa. 
i. fv : with an ftte^ to feed. The circumfiances muft 
he left to the Ann.and attentive confideration of the court 
andjury. , Blfteb. Cs«, 4. V. 230, 23*. 
w wfthtttg, unlawful. When I once have gained a 
. t rightful pofleflion of any goods or chattels, either by a 
merger and exringttifoment, when united the ab- juft occupancy, or bya legal transfer, whnevei either by 
foluce fee. 8 Rtp. y^i t Salk'* 33®* *If foe'ftbe tenant fraud or force, difpoiJe/Ies me of them is guilty of a 
iu tail, remainder k /*/, and tenant in tail enfeoffs the tranfgreifion again/t the laws of fociety, which is a kind 
reveriioner in fee^ it is a &fto*ti*ua*ci s And tenants of fecondary law of nature, Black. Com . 2 K uc. 

---— * VftU, or esaar. The drft of pleadings or mutual al- 


An eftate-/*/ cannot merge by the accefftbii Of the fee- 
fimple to it: But it hat been a^udged, that ‘fWd fees i«i- 
^mediately expectant upon one another, (as wherd a n*an 
it tenant in tail ahd remrniider in foe ft'.'th^ : ftnadt'in 
tail) cannot fubfift in the fame perfon ; and the ftaftft’bf 
Wiftm. having shade eftates-sor/ a kind' of parricutar e* 
ftates, they muft like all other foch eftates, be fubje£t to 


in /tf/fcan make nagreater Oftate than for their own lives; 
unlefs it be by leafe, (ft. according to the ft at. 32 H. 8 
r. 28.1 Rtp* 140. 

If tenant in tail bargain ahd fell lands ft anothft and 
hi* heirs, or make a leafe and releafe to the ufe of him- 
felf for. lift, With remainder over ft another, fefr. Thhfe 


tercations between the plaintiff and defendant, is the de¬ 
claration, narratio, or count, antiently called the Stale ; an 
which the plaintiff fets forth the caufe of his complaint 
it length* Black. Com. 3 P. 293. 

91 * A weight of lixty-two pounds ; allo a fum of 


dfttes may be avoided by entry of the iffuC fc tail. Bar- money among tht'Greefo, of about^ioo /. value. Merck. 
* Ttft* Mo. Cm. 23, 28. Eftates*/*/ are ufnally created up- &}#. . 

’ phftttkments: Though an Agreement ft fttaii; Is no J Calft, (Lot.) Is nfed in the law for a 

"1; for no agreeftewt fowl bind the Item in ' fti/, Impanelled on a jury and hot appearing, or onrhcir ap 



t fteft it a ftiff lkiftH, without f twky 
It is incident ft in eftate-/etf, ft be 
f&tojh p that tbo wtfo of the daftfol feiry' 
*&*&*&& a^ ftnfo^nee, be ' ' ‘ " ' 

ahd theftfor* condiribhrft 
N keft,nft vM± 

As hy 

/mi 
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m inir 
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upon motion oi 
ted i &c. } of ope qrj 

& y v'p&mfaJ fi 

ifoon iror a full }nry, wi 
in,l»3rof- 
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at, not indifferent 11 
rs a ftpply to be made by the ifieriff, 
vrAperftna ill court, equal 

. were, make up 

he conld do by ftO COftfton I^v ; and 

„• m\ is a && 3 h. 6. c. 

... * , % Cff Bftgy ga, &c .. Tales arc 

/ofta sk and a fem tale*; 

a full jury do not ap- 
arc challenged tjftt 
^ the prayer of the pSqjjg- 

teWry, the judge will grant s 
returns immediately in court i,«A 
doth not appear atrial 
| fyirft Ac Jberi Sapponm dqcem Tale*. 
Bimb 414. a R$U. Air. 6j. 
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Upon t trial at bar, if the jury do not appear full, tie 
fconirt cannot grant a Tabs Jt circumftantibus, but will 
grant a decern Tabs* returnable in fomc convenient time 
the fame term, to try the caufe. a till. Abr. 552. And 
a Tales it circumftantibus ought not to be in an ajftfe, only 
at nifi prius ; the deem Tales muft be awarded in an aflife. 
Cro. Car. 341. A plaintiff or defendant may have a 
Tales de circumftantibus % and the ftattytes which authorife 
juftices of nifi print to award a Teftts de circumftantibus, 
extend as well to capital cafes as v |to others; but fuch, ft 
Tales cannot be prayed for the King upon an indi&roetot, 
or criminal information, without a warrant from the at¬ 
torney general, or an exprefs alignment from the court 
before which the inqueft it taken 5 though.it msjr&e a- 
Warded on an information qui tam, & c. becaufe of the 
in tereft which the profecutor hath in * fuch profecutions. 
2 Hawk, P. C. 409. 3 Salk. 339. A Tales is not to 
be granted where the whole jury is challenged, or. but 
the whole panel, if the challenge be made good, is to 
be quafred, and a new jury returned a for a Tafts con* 
lifts but Of fome perfons to fuppiy the places of fuch of 
the jurors as were wanting of the number of twelve* and 
is not to make a new jury. 2 LitL Abr . 252. 

If but one juror appears on the principal panel, the court 
may order a tales by the ftatute 35 #. 8. f. 6. 10 Rep. 102, 
And if upon a habeas corpora, or ft diftringas jur. pone of 
the jury appear, it is faid a decern tales frail be awarded : 
But it frail not be had upon a venirefac*. Cro. Eliz* 502. 
Moor 528. See Dyer 245. * Roll- Rep. 75. At the af- 

fifes, one of the principal panel appeared, and no more, 
and a tales was awarded, the title whereof was Nomina 
decern folium, ftnd under it eleven were returned ; this was 
notwithftanding held good for it is only a mifprifi° n °f 
the clerk, and decern was (truck out, and then the title was 
Nomina folium, &c. And it was adjudged, that if after ft 
tales granted, the principal panel frould be quafred, the 
tabs fhouid ftandgowl*, and more f bc added, Qc. 4 .Rtp. 
lot. 2 Cr», 316. 3 Nil/. Abr, 17s, 

No perfon frail take any reward or fee upon the ac¬ 
count of any tales returned; on pain of forfeiting 10 /. 
one moiety to the informer, apd the other to the king. 
4 & 5 W. & M. c. 24./ 20. And by this a£ the qua¬ 
lification of tale/men is to be 5 1 per annum freehold eftate, 

. The tales de emumflantfius, is in fome meafure taken 
away, or rendered ufclcfe, by the late ftatute for regula. 

, ting of juries* 3 Geo, z.c* 25. See j Mack. Com. 3 /% 

' 365. xi. 4 V* 348. And fee the writ, 3 V* 364. ■ 

CaleO, Is alfo the Name of a book in the King's Bench 
office, of fuch perfons as were admitted of the tales. 

4 Caiionffl &e£. The Law of Retaliation. This can 
never be in all cafes, (indeed but in few,) an adequate 
or permanent rule of punifrment. In the cafe of mur¬ 
der, the punifrment is death But as to the fubjeft, it is 
too prolix to treat here, fully. We muft therefore refer 
to Black. Com, 4^ Jft, 13* &<- where it is judicioufly 
treated. _ „ . , 

Callage, (TaUaiium) from the Fr. Tatilt. Is mmpho- 
rically ufrd for a part or a Ihare of a man's fubftance, 
carved out of the whole, paid by wfty of tribute, toll, or 
tax. St at. it tallagio non concedendo tempi Ed<w. I. Stew's 
Am. 445. And according to Sir Ed*w. Copt, talk^s h a 
general word for all taxes. . 2 Inft. 532. See R*aci. Cam. 
1P.31Q. 4/^.412,419. . 

CaUagcto, Are tax or toll gatherers mepdofted by 
. Chaucer* 

Yaliagium turn. To give u^accounts idtheRx^. 
quer, where the method of accounting is by (nlbyt. Mepa, 
In Sauce* Mich. 6 Ed, 1. , / , V 

CftUtf, iTallea, Ft. TmUf, Itftk TagUm,\* e, Spin* 
den,) Is a flick cut ip two pai^op^wh whereof is mftrk : 
cd with notches* or otherwiie, whatisdu* Between debtof 
and creditor r«i now ufed by brewers, Vr./ $nd this was 
the ancie nt way of keeping all accounts* ope o^rt being 
kept by thecrediwr.tbe othftrby the debtor,, W. Hence 
the taUitr of lb*) S*tkf**, whom we now call the ttUir. 
But there are two kind* of tatUu mentioned in our fUtueri 
to hive been long. mA W ,‘h* on *!»! 

taffies of debt, which are in the nature of an acquittan ce for 1 


debft paid to the king, on the pSyrneht ^bel-eof tkfe tal¬ 
lies are delivered to the debtors; \vhd cif tying them to 
clerk of the pipe office, have there an acquittance in parch¬ 
ment for iheir full difeharge:' 1tf.tt. c. 5. The other 
are tallies of reward or allowance, being made toftierifts 
of counties a6 a recompcnce for fuch matters aS they have 
performed to ^heir charge, or fuch fhbney as i? call upon 
them in their accounts of courfc, but not leviable, ££<■. 27 
Hpn. 8. r, 1 u 33 £2f 34 H. 8. 2 & 3 Ed. 6. r. 4. In the 
Exchequer there 1$ a talley court , where attend the two de¬ 
puty chamberlains of the Exchequer and the tatiey tatter : 
And a talley is generally the king's acquittance for money 
paid or lent, and has written On it words proper to ex¬ 
prefs on what occafion the money is received. ' Lex Con- 
ftitut. 205. * 

Vftllfr, Every canon and prebendary in our old cathe¬ 
dral churches, had a ftated allowance of provifions Sli¬ 
vered to him per modum talliar 5 and thence their commons 
in meat and djink were called talUa . Stat. Sti. Paul. Ann. 

&aUob>, Prohibited to be exported, 18 EL t , 9. 13 
W 14 Car. 2. cap. j.feB* 5. Tallow to what duties liable 
on importation, 2 Will. & Ma. ftjf. 2. cap. 4, fief. 36. 
May be imported from Ireland doty free. 32 Geo. 2. c. 

12. fill. 1. Extended to hogs-lard and greafc. t Geo. 

3. c, 10* And continued by 4 Geo. 3. c. 6. 

Calipmaif, A perfon that fells, or lets goods, clothes 
isle, to be paid by fo much a week. Merc hi Did, 
CallBjDOb, ( Talliatura ) Fire wood cleft and cut into 
billets of a Certain length ; othenvifc written Talg wood* 
and Taflkide in the ancient ftatute*. 34 {jr 35 H. 8. c. 3. 

7 Ed* $. c. 7. 43 Eli %. r. 14. 

Cftfr Rluftin. Is in nature Of a qui tam, being-where a 
man profecutes as well for the king as for himfelf, on an 
information for breach of fome penal law, whereby any 
penalty is given to the party that foes. ??erms de Ley* 

In every cafe where the ftatute prohibits a thing, and doth 
npt annex a penalty to the committing thereof the party 
qftendiqg tfthy be kdlCled for n contempt againiVthe fta¬ 
tute ; ‘ qr A^ibn lies agatnft him for breach of it, which 
jtnuft be brought tam pro domino rege , fujm pro feipfi, as 
there is a line to be paid to the king. 2 Inft. it 8. Cro . 
Ehx. 65 Cro. Jac. 134. Itt aftion popular, brought 
tam quam, the king can difeharge but his own part, and 
not the Informer's; btit before aflion brought, the kin^» 
may difeharge the whole.' 3 inft. 238. See Informa¬ 
tion. 1 ! ■' 

Cangiet, An Ancient city of Barbary, formerly part 
of the dominions bf the crown of England, as Gibraltar 
is at prefent; mentioned in the ftatute 15 Car. 2. c. 7. 
Tangier, deemed not to be a plantation. 22 23 Cars 

2. c* 26* 

Wmifkfs Seems to be derived from Thanh % and is a 
law or cuftom in fome parts of 'Ireland of whtcl^Sir John 

Davis frys thus ; - Quant afeun perfon moruft fiifie dee 

afeuns caftlcs, manors , ter res ou tenements del tenure de ta- 
niftry; que donques me/me lee caftlcs, ts U. dont defender, IS 
de tempt dont memory de cone ont ufe de defender feniorz 8e 
digniffimo viro fanguiriis A cognomirtis, de tiel perfon ijjfnt 
tnorant feifie, & fde Is file pa let files de tiel perfoft ijpnt mo- * 
rant ft fie de touts temps etvant fit, ticfueront inbtritabUes do 
title rerrqs on tenements, ou afim parte de tux. Dav, Rep. 
aft. Antiq; Hibern* p* 38. - *' J 

Cannare, Is a word Uft 4 fer to drefs dr tan leather 5 
P/ac, Pari. tiKd. i. “ ( y 

, Nopperfrd frill tan leather unlefs he hath ; 

been an apprentice fof ipah mth a tanner, or he be 
the ron of a tanker^ itc r on pats' of. forfeiting the leather 

'ty* h2. Tanners over,r • ‘ 

"" or uflng^trf^i^nRih'jg any thing but oak- 
: ^r. ; Incur k forfeiture of 
taqniog- of the leather by 
fc wjftutyr tif lot and to 
jfor f IMe 4 »ther afre to lie 
hfrkVppir leather nihe. 
fd, "Sfot. ibid* 'Tanners 

* Is vikititr bne thing doth amtmmto ano- 

tWfftad then ft ii’ill dne is If ft wit thofrmetifft leafe 


afr bark, ^ 

Mu’ n«i* 

n«W{V &dl bfftrietua, If*. ■' 

fb«veUeirW«kM. ; 
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tad releafe amount to a licence to otfcupy Was £nanted by $ & 4 &&e. 6. Belides fifteenths and /atfij; 

land for years, to aleafe for the terra* pff, 14#. 8 . 13* payable by the temporality and clergy in two or three 
Ship. EpU. 1130. years, bV. And the way of ramg was formerly by tenth 

Cape, Exempt from payment of the duties called the an d fifteenths', then by fubfidies, afterwards by rcyal aids, 
two third fubfuiies 7 Ann. e. 7. / 14. and at laft by a pound rate ; the former were all upon 

Car. See Pitchy Stores. * the peHon and perianal edate, and were much the fame; 

Cate and Ctct. The firftis an allowance in inerchan- but the pound-rate was upon lands and rents. Anno 18 Ed. 
dife, made the bgjrer fof ^he weight of the/box, bag, or 3. a valuation was made of all the towns in England ; 
calks wherein goods are packed : And the laft is a confide- And returned into the Exchequer, and this became the 
ration in the weight, for wafte in emptying and refelling landing rule for taxing every town /vise.) When a tax 
the goods, by dull, dirt, breaking, b c. Book Rates. was given the officers of the Exchequer prefently knew to 
Cargct, (Prom the Lat, Targy) A Ihield; originally how much it amounted for every town, and the inha- 
made of leather, brought, out of the back of an ox. bitants taxed the landlords, and occupiers of lands, and 
Blount. , they were charged and paid their proportion, fcfr. 

•Cavgia, (' Tarida ) Was a (hip of burden, fince called a A fublidy was granted anno 32 H. 8. and this was a 
f'arta*. and farrita : Knighton, Anno 1385, tax upon the perfon, both for lands and goods, and pay- 

Catiff- Cullom, duties, toll, or tribute payable upon able where the perfon* lived ; and this continued till the 
merchandize exported ana imported, are fo called. See 15 Car . i. and about two years afterwards the full affeff- 
Blaeh Com. 1 ^.313. , ment was made upon lands and rents, according t r n 

CarpattUd, or CarpatoUng, A tarredcAnvas to keep poynd-rate. 2 Inft. 76, 77. 3 Salk. 340, In die 16 fcf 

the weather out of Jhips ; but it is commonly, ufed for a 17 * Car. 1. Tastes Were granted for relief of, and dif- 
mariner, or drudge in a (hip that dpes the viteft fervice. banding the army, &c. And 13 Car . 2. c. 3 & 4. The 
March. Di&* lu*n of 1,260,000/. was granted for eighteen months at 

CartatOll, A fort of fine cloth or filk, Stat: 4 Hat. 8. 70,000 /. per month, charged on the fcveral counties 
f( 6, by lieutenants, for ammunition for the militia, and fevc- 

Cas, (Fr.) Is a cock, heap, ftack or rick of hay or ral aids were granted, one of 2,477,000/. for fitting out 
corn. Law Fr. Di£t. , ' f , a navy and maintenance of wars, tsc. in the years 16, 17, 

C&ifeie, for Cafula, A prieft’a garment covering him IS, 19 & 25 Car. 2. Alfo a free and voluntary preient 
over. ” s was granted to king Charles 2. but it was ordained that 

Ceflittit, A Mow of Corn or Hay, from the Fr. Tajfer, the fame Ihould not be drawn into example, 
to pile up. TaJJer t to mow or heap up $ and oRtaJumfur- Kingyarns ‘i* Ini'aids and taxes granted him by par- 

care is to pitch to the mew* Rot. Hill. if Ed. 3. liameht; and after the Revolution, heavy taxes were ne- 

Cpth* in the counties of Norfolk and the lords charily laid on lands and perfonal eftate, in the reigns 
of manors, claimed the privilege, of lia^i^ thraf tenants of King Wilt. 3. and Queen Anne, to defend the crewn 
Bocks or lheep brought at night upon theirjowp 'demefne and kingdom againft the efforts of the King of France, 
lands, there to be folded for the improvement of the mfovour of thd pretended Prince of Walt*, and fecure 
ground,j which liberty wa4 called by the name btTath. the proteftahf fucctffion in the" Mne of his Msj 
Spelmi - . ,- r 2 Kttag George. Since thi* ncceffity, joined toothers, land 

Cahetn. The king, may Bcenfe any tavern for felling taxes have been annually granted of is. is. 3 s. and 
of wine, isfc. i6;C*r?r i*. c. a • But peyAsns who in- 4 /. in the pound, as the prefent exigencies have requir- 
ordinately haunt taverns^ are indi&able by the Common' ;pil J/enafied to be levied by cOAimiflioncrs on the feveraL 
law, and continuing drinking, and'tjSpling,, (ffif* ii lia- coumjei, cities, tpwps, And in refped of this tax, 
ble to penalties, by the ftatutes 1 Jar. i. f. 9, 21 Joe. 1. it 1 # U6t the ^udntity but the yearly value of lands that 
c. 7. u jmuft hte obferved; the formers or occupiers of the land, 

Cmt, By Selden in hUnetei tpdC^^^"hgnlfies^a, charged; And dedudUtOnt of their rents to the 

crpfs. Mon. Ang. Tom f 3. ,/ /, landlords} and a man may berated for goods as well as 

Cautf if beef HfbertaU, In ancient trhkrtefs^ianfod for lands, but not for both} and in cafe of a rate on goods, 
a common bull;, fp, called, becaufe he isfrca, ihd com- the charge mail be on thh perfon : The commiffioners are 
jnon to all the tenant} within fuch a manblr or liberty, to alceftaln the feveral proportions of the tax, to be ebarg- 
, ‘ ( 4 ..! . \ * ed on every hundred dr division; and appoint fit perfotis 

Catpcva. h is ordained tha^ coilar makers, glovers, tg.be affeffors and collectors in every pariffi to afltfs and 
bridle-cutters, and others, who dr<fs j 5 f#e^iiJ aHam, &c. levy the money/which when received is to he paid to 
and cut the fame into y^res, lhall b« agepuii.M' towers. Receivers General, and by them returned to the Exche- 
andWubj&a to the ^penalties, for fraud* and conceal- quer, &c. , ’ 

ments relating to the duty on leather, by Seat. 9 Ann. If any perfon refofe to pay the tax, the coileftors may 
e , i| • , levy jit by diftrefa and fale of their goods; but if they are 

Cax» {Taxa, from the Gr, i. e. Ordo, Yributsm) pver-rated, they lhall be relieved on- appeal to the com- 

A tribute or impofition laid upon the fubjeCI, which being miffioners, who have power to charge the fame on others, 
certainly ana orderly rated, was wpnt to be yearly paid as they fhali fee catife, and in cafe of deficiency to make 
into the King's Exchequer: Audit differs from whatis com- a re-affeflinent: affdTors ntgletting their duty, are to be 
monly called a jubfidy, in this* That it is always certain fined not exceeding 40/. And colleftors detaining the 
218 it 4 fet down in the Exqhequer-bpok» apd. levj^d in ge- money, lhall be imprifoned, and their eftates feized and 
' irmal of eveiy town, and not partiqulary of Avery man^ fold, tec. IF a general teceivelr negleas to return the 
E^jfcsrr. See Snefidp and RaBaR's Abndgi^nt, Tfe Taxes, money by him received, he is liable to the .penalty of 
^EjMhs, Fiflt$nihs, SAfaties, &c, and 4 /1^, ^> 33. t . coo/. And where there is any^failure ki raifing and pav- 
-;'^^%pd dratinmii^nt tiwpmjmgofo} by ihg the fums of sxraii^chArged «h &tkf ttytoty, -proerf* 
king at his ldediure}^ but tyk bbdnd hirn^ may iffue againft the commiffioners for their negleft, &c. 

and his fucCerfprsJr:Jg thc hi^ri^gb,th^ Jy other later BAitteAs, when littdij uttkiled at 

, r foam.that, time,-foiwvAha W 'be/tafi^upen'the ' moreIhhn^'aB uo^miffioners upon 

; fsb|ea,. of .m&mwmou* ia . complaint ma^e in .twenty dayfi* fliall kbate it; and re- 

parliament ''fWt'M $Mb taxes , 'affiBfi ,> 'foph t abatemdab fife whole hundred,* (sfe. or 

wHcbvam,'for /tMimlpoa, .pf'^'48^2 bpdm-' ' atitfer^iefe'W ^ the ^fum charged be fully 

. nd» tD «lk tbet^Mv.U. dvh eftatn, townliffioners 

Rpbtvered to fommon and examine 

,< pm!, u.&e upon difeovery thereof, to 

to ri,e ’ If lands 

, ..for WpjftgA And'affiia' pfioSikt ti|id :: ^^upitcb v whereby the pari ft) it obliged to 

^ ,", “ ' ,j ■ . f <7 • 7T V'* ft • ‘" v ^ . fc .v*w i . .enter 
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filter And diftrain, and fell the diftrefi in four days, and 
the money ihall be diftributed proportionably to the par* 

, ties who paid for fuch lauds, t£c. ' 

In cafe any perfons by changing their relldeoce, efcape 
the taxation, on proof before two of the commiflioners, 
or a juftice of peace, within one year, they are to be 
charged at treble the value, to be levied by diftrefs, Ife. 
And in the taking thefe diftreflbs, collectors may break 
open houfes, chelb, &c. in the day-time, upon a war¬ 
rant under the hands of two commiflioners, and calling 
conftables to their affiftance : Alfo if any perfon refute to 
pay the tax, by the fpace of ten days after demand, or 
convey away his goods, CsV. the commiffioncra may com¬ 
mit him to the common gaol, till payment. Papijls are 
doubly taxed; but the colleges in the univerfitie* arc 
exempted from paying any thing to this tax : There is a 
poundage fee for colliding the tax, of 3 d. per pound to 
the collectors, 2 d. per pound to the general receiver, and 
1 d. half-penny per pound to the commiflioners clerks. 
St at. 1 Geo, 1, £s fc. See 12, 13, & 15 Geo . z* The 
above flatutes , or land-tax ads, where 2 /. in the phund 
is granted, have generally claufes of loan of one million, 
and when the tax is 4 s. a pound, two millions for pub- 
lick ufes 5 likewife in the malt tax ads, there is fuchclaufe 
of loan for 750,000 /. at 3 or 4 per cent, interell, the loans 
to be allowed by the commiflioners of the treasury, &c. 

Although an exciferoanexcrcife his office in two counties, 
yet he (hall be taxed for his falary in that county where he 
lives. 1 Strange 417. Lands were let at 120 /. per an¬ 
num, but by improvements were worth 150/. per annum, 
and taxed accordingly : the tenant fhall not dedud the 
whole land-tax, but only in proportion, as 120/. bears to 
150 A * Strange 1191. See Black. Com. I V. 139, 169, 

307. 4 y. 4 >9. 43 *< > v ' 33 «-.. 

Cayatfo SBiatwum, Is a tax or unpofmon laid upon 
corn, according to Cowell. 

Cajpotto Jjtojtoffcntfo, The valuation of ccclefiaflical 
benefices made through every diocefe in England, on oc- 
cafion of the pope’s granting to the King the tenth of all 
fpirituals for three years. Which taxation was made by 
Walter Biihop of Norwich, delegated by the pope to this 
office in 38 Hen. 3. and obtained till the 19th of Edw. 

1. when a new taxation advancing the value, was made 
by the bifhops of Wimhefttr and Lincoln. Cowell. 

Cayetu, Are two officers yearly chofen in Cambridge 
to fee the true gauge of all weights and meafures j though 
the name took rift from taxing or rating the rents of 
houfes, which was anciently the duty of their offices. 

Shall not make or fet upon cloaths any button 
or button-holes of cloth, fluff, &c. nor fhall any perfon 
wear clothes with fuch buttons, K$c. on pain of forfeiting 
40/. per dozen. 4 Geo. 1. Contrads entered into with 
journeymen taylors , for advancing their wages, arc de¬ 
clared void; and taylors giving greater wages than al¬ 
lowed, ihall forfeit 5 /. and journeymen accepting the 
fame, or refuting to work for the fettled rtated wages the 
hours appointed, may be fent to the houfe of correction 
for two months, fc/V. by Stat. 7 Geo . 13. 

By 8 Geo. 3, c. 17. Certain new regulations are efts- 
blifhed as to mailer taylors and their journeymen. Their 
hours and price for working are limited within London 
and five miles thereof The juftices are impowered to 
call witnefTes before them on fufpicipn that the regulation 
is broken through, and on conviction to commit the of¬ 
fenders. Alfo the quartcr-feffions in London , are enabled 
to make new regulations, if requiflte, as to Wages and 
hours of work. Mailers within the limits employing men 
out of the limits, to evade the ad, are to remit 500 L 
a moiety to the King, the other to the informer. See the 
Aa. 

•esu • plea&nt fort of liquor, of lam much ufejt 
in England, and introduced from Ckinfi knA the Eaft-Jn- 
dies, being made of the produ& of a Jhrub pawing in 
thofe parts: It is mentioned in the Stat. it Gar, t. e. 
15. And perfons mixing with tea leaves, the loaves of 
other trees and throbs* are liable to a penalty of 10 /. 
&e. by 4 Geo. t. e. 14. The Eaft-Indiazcmpwy are to 
have allowance and drawback, on exporting tea. Stat, ? 
& Geo. 2. c. 38. By the Stat. 18 Geo. 2. c. 26. The du ty 
Of 4;. per pound weight of tea given by the Stat. 10 Geo. 
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I. i* tabu off. and by this aft is myw > duty of i t. £ 
pound weight An/trtkp«h Mi ftr tint. on jhe price 
on alt teas fold by the Eajt-lniia company. And by 
the Stat. 71 G«. t. tap. 14. Tea is permitted to be ex¬ 
ported to Inland and his Majefly’s plantations in America 


See Stat. 28 Geo. 2. c. 21. _ • 

team anb «beame, (From the Sax. 1. c. pro- 

pagan , to teem or bring forth) Signifies a royalty or pri¬ 
vilege granted by the King’s charter to the lord of a ma¬ 
nor; for the having, reliraining and judging of bondmen 
and villeins, with their children, goods and chattels, 

I isle. Glannjil, lib. 5. c. 2. 

Cecljnfcal tooths in wDfemcnt*. In fome cafes par¬ 
ticular words of art mart be ufed, which are fo appro¬ 
priated by the law to exprefs the precife idea which" it 
entertains of the offence, that no other words, however 
fynonymous they may feem, are capable of doing k. 
Thus, in treafon, the faCts mull be laid to be done, 
“ treafonably, and agaiaft his allegiance,” elfc the in¬ 
dictment is void. In indictments for murder, it is necd- 
fary to fay, that the party indided ** murdered,” noc 
“ killed” or " flew” the other. In all indictments 
for felonies, the adverb “ felonioufly” muft be ufed ; 
and for burglaries, “ burglarioufly and all thefe 
to afeertain she intent. In rapes, the word “ raviihcd” 
is necetfary,and muft not be expreffed by any periphrafis; 
in order to render the crime certain. So in larcenies alfo, 
the words “ felonioufly took and carried away,” are ne- 
ceflary to every indictment ; for thefe only can exp re fa 
thevery offence. Black. Com . 4 V. 302. 

;■ iCebfngcgeitnp) TetbiHg-penny, Titbing-pexuy, A final! 
duty or payment to the ihcrifF from each tithing, towards 
the charge of keeping courts, CSV. for which lome of die 
religious were exempted by charter from the King. Chart. 
Hen. 1. 


Ceenagej From the Sax. Tynan, to indofe or (hut, is 
ufed in many parts of England for wood for fences and in- 
clofurcs. 

Cemlattb, Tainland, or Thainland , The land of a 
Thaine, or noble perfon. See Thane-Land. 

«e|U», I« a confidtrable offiqcr in the Exchequer, of 
which officers there are four; whole office is to receive 
all money due to the King, and to give the Clerk of the 
Pells a bill to charge him therewith : They alfo pay to 
all perfons any money payable by the King, by warrant 
from the Auditor of the Receipt ; and make weekly and 
yearly books of their receipt., and payments, which they 
deliver to the Lord Treafurer, 

CetUgrapbte, (From the S ix. Teltan, i. c. dicere, and 
the Gr. Xqtitpu, Scribe , qnafi a telling any thing by 
writing) Are written evidences of things part. Blount • 
CeUtPOjr, Is that work or labour which the tenant 
was bound to do for his lord, for a certain number of 
days; from the Saxon word Teellan, numerate, k wore, 
opus. Thorn. Ann. 1364, 

Cetnentale or Cenmentate, A tax of two fliillinga 
upon every plough-land, Hov. jHift. f. 419. 

Cemplara, or ftnlgbtft of fb* lewple, (Tmpkrij,) 
Was a religious order of knighthood, inrtituted about 
the year 1119, and fo called becaufe they dwelt in part 
of the buildings belonging to the Ttmple at Jemfalem, and 
not far from the fepulchre of our Lord. They entertain¬ 
ed chriftian rtrangers and pilgrims charitably, and in their 
armour led them through thp Holy-Land, to view the ft-' 
cred monuments of chriftianity, without fear of infidels 
for at firft their profeffion j was.to defend travellers from 
highwaymen and robber!* Tbit order continuing and 
increaflng for near two hun^red years, was far spread 
in Cbrijhndem, and jwtfeelaity here in JBngJand. But 
art^ei^th feme of them away (as 

fome abthom report) t <t':04^Saracm frqm 
or rathejt becaufe they gH #U .too potent and »cb, the 
whtite we# fupprefled by Clement anno 

130^, by the i5<2, and their fubllance* 

givoe ji^itbr to m fcnybtfef St. John iA Jmtpfakm, and 
partly t* other uUgfam,, degtofonmndi, par. 9. 
Chtfd. And fee Am rlha h. tap* 44* Thefe 
UmUbrnkm in Mt^bmd &m Hmpy the feeoodV days# 
till {hey were foppreJfed. They had in every nation a 
a particular 



particular governor, whom BraBoti, Mb. r. cap* to, oik ■ 
Hftjrrrflrum Mi fit top Tens f li. The Mafter of the. Temple \ 
Ik .n' wAfc fujrtmooed to parliament, 49 //. f» m; 11. ; in ‘ 
Sc adults. And the chief miniftcr of the Tempi* church i 
in London* 15 ftOl called Mafter of the Temple. Of ehefe 
kri liti fcad Mr. Dugdah's Antiquities of Warwichfhire, 
foi. 706. In ancient record?, they werealfo called Ft li¬ 
tres Militia Tenpli Sofammis. Mon. Angl. 2. par. fol* 
554, b. Ab >ut tune years after their ififtituticm, they 
were ordered by a council held at Triers, to wear a White 
gurme.it, and afterwards in the pontificate of pope Eu- 
genius, they wore a red crofs on their garments. The 
temples, i*,hich we now call the Inns of Court, war. the 
pi ge where they dwelt, and in the Middle Tempi* the 
K ng*s ,tt cafurt w»s kept. Cowell. Templars land Shall 
Ix.lurfeit fo* 1 crewing their crofles, St. Weftm. a. 13 
Ed. 1. c. 33- The jurifdifiion of the conlervacors of 
their privileges retrained, St. Weftm. 2 . 13^. 1. c. 43. 

The Janos of die Templars given to the hospitals o fjeru- 
fulem . St. deten- Temp. 17 Ed. 2, ft. 3. 

Wcinplc. Dugdale and, Stow both tell ns that the Tem¬ 
ple in Lon Jen is a place of privilege from arrefts, by the 
giant of the King; but this hath been denied by. the 
court of B R. Dugd . 317, 320. 3 Salk. Rep. 45, In 

th<» Middle Temple the King’s weafure was anciently kept. 

tuCvnpnjalficg of Are-the revenues, lands, 

tenements, and lay-fees, belonging to biflwpe, as-they 
arc batons and lords of parliament; all things foa bilhop 
hath by livery from the King, as manors, lands, tithes, 

1 Roll. Abr. 881. It was a cuftom formerly, thlt 
wlirn kifiiops received from theKjng their Umporaitics, 
they did by a foiemn form in writing renounce all riyht 
to the f me by virtue of any provision from th| Pope, and 
acknowledged the receipt of them only from the King s 
which cufim continued from the reign of Edw. 4. to 
the time ot the reformation : And this practice began by 
oci afii n of a Bull of Pope Gregory wherein he conferred 
the ice ol Worecfier on a certain bifliop, and committed 
to him admmjirnthntm fpiritualtum t^temporaliuns ej>if- 


copjius pY/rdtef. Ann0 3 * F 
tempo) aUtus of every bilhop 
vac umy of the fees, belong 
c.ih cuim them by grant 01 
34. 2 J*fl 15. And the 
peurliuts during the vacatid 
prefen t to a void advowfon, w] 
his hands. 1 lift. 90, 38$ 



The cu.fl.ody of the 
biihojpr during the 
ng ; and no ftbje& 
on. >F.N t B. 32, 
ay commit the tern- 
he fees; alfo he may. 
the temperaHties are In 
Hag. Chart, c. $. 14 


Edw 3. c. 14. bee Black. Com. i K 2S2, 380. 4 K 
414* ^ 

eTcmptatfo or Ccntfttfo, 1$ ufed in ancient records for 
a trial, or proof. Chart. 20 Ed. 1. 

Ctmpuu fSfffottin, Maft time ih the firefly Which is 
fiom dboui Michaelmas to St. Martin V 2 >*y, Novem** 
ber if. « • 

Cempun pittguebJUfo # fitmatfonih 5 The feafon of 
killing the Buck and the Dot. # MS. Temp. H. 3* 

Cena, Was that which we* now call aceif, worn by 
gcclefi-jftfck :——Ten* coronas abfcpndunt qaaft calefies 
radios repellent**, &c, Counc. Lambeth. Anno 1281. 

Cenancice, Are houfes or places foi habitation, held of 
another. 23 EH%. l. 4. * . 

^tSaenant, {Tenens, from the Lati ntenere, to hold,) 
Signifies one that holds or ptfffeffc* lands pr tenements by 
afl&kutd of right, diher in fee, for life, yeafo, or at 
—writ. T^e word in law i* ufed withsdivers actions, as 
tenant ih dower, which ^ fEp that jp|>Sed^s Idhd by Virtue 
of her dower. Kitcbih,fai, 166. ifdmirit. >fr Jmtnu- 
$ merchant, ’ that holds fchlhir virtsi®;®* :lfc 'Hftktath fp^eitsed 

■tbhfm; 7W, '/rf. yM .TWW Jh 

/<?/. 158. Heth»t holds lands or 
a gifonthcreof tnside^Ip‘ l^m' upon imp 
and hfe Wife. Immm e# tSie. 
that holds for hit" ‘ 

. him 6f h|^ wife, , 

nant by elf git, 'Krhtutf ; 'Pft 

tlegit. Tcddnf in moWgigdMk-. bdW «1 

gage ., ■ 

8 u) : is he that is adntf ( 
ancient dcmeliS; ? * Tinffito 


him 

>^s* ?«, 

• tenliy 

(W. 


in ’tbt 


ttkted tenant of any lands, ^ within * manor, which 
time out of mind have been demilable, according to the 
cuftom of the, manor. Weft. Symbol, part. 1. Ub. 2. 
/mg. 646. Tenant by charter U be that holdcth by feoff¬ 
ment in wriung, or other deed. Kitchen, fd. 57. There 
was alfo tenant by Aqigtej/et vice, tenant in burgage , ft- 
nant in /wage, tenant in frank fie. tenant in vitlenage. 
$0 there is tenant in fet-fimple. Kuchin, fol. 150, Te¬ 
nant in fit-tail. Id. fol. 153,. Tenant at the will of the 
lord, according to the cujhm of the manor, Id. fol. 132 , Sc 
165* Tenant at will by the Common law. Ibid. Tenant 
upon fufferanc*. Ibid. Tenant of eftate of inheritance , 
Staundf Prarog, fol. 6. Tenant in chief, that holdeth of 
the King in right of his crown, F.N. B.fil. 5. Te¬ 
nant of the King is he that holds of the perfon of the 
King, Ibid, or as fome honour. Ibid. Very tenant, that 
holds •immediately of his lord. Kit chin, fol. 99., For if 
•there be lord, mefoe and tenant ; the tenant is very tenant 
of the mefne, but not to the lord above : Tenant peravaiU 
Sec Ptravail. PI. Cor. 197. and F. N. B. fol. 136. See 
Qyer'eCom.fol. 25. num. 156. 

So there are alfo joint-tenants, that have equal right 
in lands and tenements by virtue of one title. Lit . lib. 
3. cap. 3. Tenants in common, that have equal right, 
but hold by divers titles, / bid. cap 4. Particular te¬ 
nant. Staundf. Prerog. fol. 13, that holds only for his 
term. See Coke in Sir Will. Pellbam's cafe, l. 1. fol. 1 c. 
called term for life or years. See Plowd. CotbirfFs cafe, 
fol. 23. Sole tenant, Kitchin, fol. 134. He that hath 
no other joined with him* Several tenant is oppofite to 
joint-tenant, or tenants in common. Tenant to the prmcipe is 
he againil whom the writ pracipe is to be brought. Co. 
Rep. lib, 3. cafe Of fines, fol. 88. Tenant m demejhe, 13 
Ed, 1. cap 9. 32 ijf. 8. tap. 37. is he shat holdeth the 
demefnesof a manor for a rent without fervicc. Tenant 
on fervice, 20 Ed. 1. flat. 1. is he*that holdeth by fer¬ 
vicc. See Britton, cap. 79. in principio (s' tap. 9 6. Care 
fealty, bV. Tenant by eacetution. 32 H. 8. cap. 5. that 
hold lands by virtue of an execution upon any itatutc, 
recognizance, &c. with divers others. Cowell. See 
Joint^enants, Curitjy, Sower, Life-eft ate, Eftate-tail. 
Recovery, and Biaik. Cont* *^,59. 

%tmm® in tommos. Are fuch as hold lands for life 
or years, by federal titles, or by one title and feveral 
rights 1 and as jeinmants, have one joint freehold, fo 
tenants in common have divers freeholds. 1 Inft. 188. 
IF a Conveyance is made to two perfons, habendum the 
one moiety to one and his heirs, and the other moiety to 
the other, &e. it is a tenancy in common, and the heirs 
and executors of tenants in common, ihall have their parts 
or fiiarcs, and not the furvivors, as in cafe of johstenants . 
2 Liil Abr. 359. Tenants in common know not their own 
part, but take the profits in common: One tenant in com¬ 
mon cannot bring aflion of trefpafs again ft another tenant 
in common ; but one fuch tenant may bring wafte againft 
his partner, &c. 3 loon. 307. 2 Liil. $61. At Com¬ 

mon law tenants in common were not compellable to make 
partition; though they are by the Stat. 31 H. 8. c. t. See 
Joisstonant. 

Cctutnt to the ftmrfpe, Is he againft whom the 
writ of fracipe is to be brought in fmng out % recovery.' 

3 R«P* 

CettftC Seems to fignify as much as tender, or offer; 
it is mentioned in our old books, as to tend * ttaveife, 
an averment, fefe. Britton, c. 76. Staundf Prarog. 16. 

Ccnher, (Fr. Tsndre) Is the ofthring of monoy, or any 
other tKing infamfafUon, or circamfpc^ly to endeavour 
die performance of a diing 3 ae a SttrJfo* of rent is to offer 
it at the time and place when aud where it ought to be 
—nd.t t And itis an aft tloneto fovothe,penalty of a bond 
.brought, ; &<^l$t&m*de Ley 557. Tender of 
the 4«jftd»>or at any ume of the laft 
11 f|fe'iha condition for that time, 
lefote it,: But when rent is tendered, 
brtng debt; though he cannot recover 

__being ready to pay excufes the 

„ ^ot debar the other of his rent, 1 Inft . 

too33, '84* V *w*. 344 - t A fonder of 
fent fo taire die forfeiture mqft be of the whole rent due, 

10 without 


||hiypart'i 

r^yihent, 

■ W 1 ' 
[■m* 
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rithout any deduction of taxes or other payment* 5 unlefs 
ft be fo agreed, (Ac. ftoppage facing no payment. 1 Ufi* 
202, 

fender of money on a bond, is to be made to- the per- 
bn of the obligee at the day appointed, to fave the pe¬ 
nalty and forfeiture of the bond, and it ought to be done 
before witneffes 5 though if the obligor be fued afterwards, 
he mud dill pay it; But if the obligor be to do any col¬ 
lateral thing, or which 1 b not part of theobligation, as to 
deliver a horfe, (Ac. and the obligor offer to do his part, 
And the obligee refufeth it, the condition is performed and 
the obligation difeharged for ever- 1 Infl. 207, 208, A 
fum awarded by an award, was loft by the tender $ it be¬ 
ing a collateral thing. 3 Lev, 277. On award, that the 
defendant ihould pay money on fuch a day, and at fuch 
place; the defendant pleaded, that he tendered the money 
at the day and place, and becaufe he did not fet forth ihat 
he continued there ready to pay it at the laft inftant of 
the day till after fuo-fetting, (SU, It.was held ill. 2 Cro. 

* 43 - f . • . 

Where time and place of doing an aft is made certain 
by agreement of the parties, and they both meet accord¬ 
ingly ; he who pleads a tender , mult alfo plead a refufal of 
the other party to accept; otherwife fuch plea will be ill 
upon a demurrer, but not after verdift 5 and if the plain¬ 
tiff be abfent, that is to be fet forth, and that the defen¬ 
dant was at the time and place, (A obtulit folvcrc, (Ac. 2 
Sall\ 623. 

On a tender being pleaded, and the money paid into 
court, plaintiff replied a fubfequent demand and refufal., 
whereupon iffue being joined and tried, a verdift was 
found for defendant* Whereupon he moved to have the 
money paid into court, returned, in part of his cofts, 
but the court was of opinion it could not be done. Rep* 
Temp. Hardw. per Annaly, 206, 

ftnder and refufal faid to be confidered in fomc cafes 
as payment. See Wilfon, par . 1. fo. 117. 

There is a difference in pleading a tender in aftion of 
debt, and in aftion on the cafe; in debt, the damages 
are but acceffary, fo that in pleading a tender to fuch ac¬ 
tion, the defendant mull pray judgment de damnis\ but 
in ajfumpfit , the damages are principal, and he is to plead 
ftmper paratm , with a profert hie in curia , and pray 
judgment de ulterioribus damnis, Sulk, 622. 3 Salk. 344, 

345 * 

fender may be of money in bags, without fhewing or 
telling it, if it can be proved there was the fum to be 
tendered ; it being the duty of him that is to receive the 
money, to put out and tell it. 5 Rep, 115. Though 
where a perlon held the money on his arm in a bag, at 
the time of offering it; this was adjudged no good tender, 
for it might be counters or bale money. A r oy 74. 3 A 'elf* 

Abr. 281. If a tender is made of more than is due, it 
is good ; and the party to whom tendered ought to take 
out what belongs to him. 5 Rep, 114. fender of the 
money is requifite on contrafts for goods fold, (Ac. to in¬ 
title aftion of trover; And a tender of ftock fold for fo 
much money, if it be well made though not accepted, 
will intitle the party to the fum agreed to be paid. 3 Salk. 
343. See Bend, (Ac, 5 New Abr, and 20 Vin, Abr, 
tit. fender, and Black, Com, 3 ? , 16, 303. 

Ccnctnent, (fenmentum,) Signifies properly a houfe 
6r home-ftall; but more largely it comprehends not only 
houfe, but all corporeal inheritances which are holder, of 
another, and all inheritances iffuing out of, or exercifeable 
with the fame. Co, Lift, 6, 19, 154. A tenement may 
be faid to be any houfe, land, rent, or other fuch like 
thing, that is any way held, or poffeffed; but being a 
word of a large and ambiguous meaning, and not fo 
certain as meffuage, therefore it is not fit to be ufed to 
exptefs any thing which requires a particular defeription. 
2 till* Abr .. 566* The word tenement is joined with the 
adjeftive /rani, to denote an effete in lands, offices, (Ac. for 
life or in fee. Kitck, 41. See Black, Com, 2 K. 16, 59. 

CenemefttAt£ lanD, Was the outland of manors gran¬ 
ted out to tenants by the Suxem Tbanes, under arbitrary 
rents and fervices. Spejm* 

'C€nemeut<nlegat(n>-Aa ancient writ lying to the 
city of London , or any Other corporation, (where the old 
outturn was, that aneji might devife by will, lands and 
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tenements as well as goods and chattel*) fo* the hearing 

and determining any controveify touching the fame. Reg, 0 

^fiasninm, Is a claufe in .deed wherein the tenure 
of the land is created and limited : The office of a /*- 
ionium in a deed, is to limit and appoint the tenure 
of the land which is held, and how, and of whoffi it is to 
be held. Before the ftatute called Quia emftoresierrarum, 
(18 Ed, 1.) the tenendum was ufually from the feoffor 
and his heirs, and not of the chief lord of the fee, where¬ 
by lords loft their efeheats, forfeitures, (Ac. But fince 
the faid ftatute the tenendum, where the fee-iimple pafles, 
muff be of the chief lord of the fee, by the enftoms and 
fervices, whereby the feoffor held % yet this ftatute does not 
extend to a gift in tail; for the donee fhall hold of thVlo - 
nor, Co, Lit, 6, a. 2 lnft, 66, 67, 500, 501, 502, 
505. 

The tenendum moft commonly and properly fucceeds 
the habendum , and was ufually in thefe words, tenendum 
per fermitium, (Ac, By the ffat. of Quia emptores terra - 
rum y when the fee-fimple doth pafs, the tenure is always 
of the chief lord, and is this fet forth, Tenendum de ca- 
pitatibut deminis, (Ac, But this claufe at this day is for 
the moff part left out of deeds, and altogether omitted. 
Sbep . Com* AJf, 39 s. The tenendum feems now to be in¬ 
corporated with the habendum , for we fay, To have and 
to hold,, in which claufe the efiate is limited, (Ac, See 
Black, Cm, 2 V. 298. 

CtnenrifeuA in %fitU 1 turn filtacranDfe, Is a writ that 
lies fof him to whom a diffeifor hath alienated the land 
Whereof he diffeifed another, that he be not moleffcd in 
affife for the damages, if the diffeifor have wherewith to 
fatisfy them. Reg, Orig, 214. 

CenfiebeD, or Ctcnbcofct, A Saxon word fignifying, 
Decanus, Caput vel Princeps Decaniee Jive Decuria. Leg. 
Edw. Conf. c. 29. 

Ctnmentaie, (Sax. Tienmantale, i. e. decern virorum 
numerus) Decennaria, Tithinga. Leg. Edw. Conf. Alfo 
an ancient tax or tribute paid to the King. Roved?* 
737- 

CcitO£, [Lat.) Of writs, records, (Ac . is the fubftance 
or purport of them ; or a tranfeript or copy, f mor of a 
libel hath been held to be a tranfeript, which it cannot 
be if it differs from the libel; and juxta tenorem imports 
it, but not ad ejfi&um r (Ac. for that may import an iden¬ 
tity in fenfe, but not in words, z Salk . 417. In aftion 
of debt brought upon a judgment in an inferior court* 
if the defendant pleads Nul tiel record, a tenorem records 
only fhall be certified; and by Hale Chief Jufficc it may 
be the fame on certiorari's. 3 Salk. 296. A return of 
the tenor of an indiftment from London, on a certiorari to 
remove the indiftment, is good by the city charter; but 
in other cafes it is ufual to certify the record itfclf. a 
Hawk. P . C 295. 

Ceno;c fntrtttamentf mfttctibo. Is a writ whereby 
the record of an indiBment, and the*procefs thereupon, is 
called out of another court into the King's Bench • Reg. 
Orig* 69. 

tmm P?®fcWtftWh The tenor of tbeje prefents , is 
the matter contained therein, or rather the intent and 
meaning thereof; as to do fuch a thing according to the 
tenor, is to do the fame according to the true intent of the 
deed or writing. « * „ 

Ccntates panto, The effay or affay of bread. Blount. 

Center, A ffretcher or trier of cloth, ufed by dyers 
and clothiers, (Ac, mentioned in the ftatutes 1 R. 3. c. 8: 

39 Elex. c.to. * 9 

CentfrB* (Decimee) Are the tenth part of the annual 
value of every fpiritual benefice, being that yearly por¬ 
tion or tribute wrhich all ecdefiaftieal livings pay to the 
ICtng. They were anciently claimed by the Pope, to be 
due to him Jure divino, as High Prieff, by the example 
of the High Prieff: among the Jews, who had tenth* 
from the Levitts: But they have been often granted to 
the King by the Pope upon diver* occafions, fcmethnea • 
for one year, and fometimes for more 5 and were annex¬ 
ed perpetually to the crown by Stat. 26 H, 8. c. 3. 1 Elm, 
c. 4. And at laff granted with the firfi fruits, towards 
the augmentation of the maintenance of poor clergy- 
gymen* t Ann, e, it, Collectors of this revenue are 

to 
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to te appointed by the King by letters patent# ia&ead This writ is now difufed, fince the invention ofejefer 

of tie hiibips; and an office is to be kept for manage* meats; * 

% ttient of the fame, in feme part of London or Weftminfler+ C^ttnoj, {Ttnent ex Termino } Is he that holds land! Of 
&V. 3 Geo. i. c. jo. Tenths fignify likewife a taxon tenements for term of years or life. Lin. 100. A ter- 
tbe temporality. See the ftatutea of King Edvs. 6. Queen, mor for years cannot plead in efftfe like tenant of the free* 

M/iz* and King 'James. And vide tax and Black. Cbm. bold; but the fpeciaf matter, viz. his leafe for years, the* 

i V. 284? 308. 4 xo6. v reverfiott in the plaintiff* and that he i$ in poffeflion# 

Cento, Robbing of, in fairs and markets# is felony. Dyer 246. Jenk. Cent. 142. See Black. Com. 2 y. 142. 
and poniihedas burglary. $&&Md. 6. r- 9* Cernig, Are thofe fpaces of time, wherein the court* 

Centire, {Tenures, from the Lat. Tenere) Is the manner of jaftice are open, for all that complain of wrongs or in- 
whereby lands or tenements are holden; or the fervice juries, and feck their rights by courfe of law or action# 
that the tenant owes to his lord: And there can be no in order to their redrefs ; and during which, the court* 
tenure without feme fervice, becaufe the fervice makes the in Weftminfter-haU fit and give judgments, But the 
tenure. 1 Injl. r, 93. A tenure may be of houfes, and high court of parliament, the Chancery, and inferior courts, 
lant}* °r tenements; but not of a rent, common, lAc* do not observe the term ; only the courts of King*t Bench, 
All lands in the hands of a fubjett are held of feme lord the Common Pleat, and Exchet tuer , the higheft courts at 
or landlord, by tenure or fervice : And all the lands and Common law. Of thefe terms there are four in every year, 
tenements in England are faid to be holden either mediately viz. Hilary Term, which begins die 23d of January, and 
or immediately of the King ; and therefore he is fummus ends the 12th of February, Eafter-Term, that begins the 
dominos fupra omnes . a Inlt. 331. t Wednefday fortnight after Eafter-Day, and ends the Mon- 

Under the word tenure is included every holding of an day next after Afcenjion-Day ; Trimty-Trrm,. which begins 
inheritance; but the fignifieation of this word, which is the Friday after Trinity Sunday, and ends the Wedncfday 
a very extenfive one, is usually reflrained by coupling fortnight after; and Michaelmas-Term, that begins the 6th 
other words with it; this is, Sometimes, done by words of Nov. (if a week day) and ends the 28th of Nov. Each 
which denote the duration of the, tenant's eftate : As if a term has certain returns’, as Hili ary-Term has four, E after 
man holds to himfelf and his heirs* it is called tenure in hath five, Trinity four, and Mubaelmas four; And by 
fee-fimple. At other times the tenure is coupled with ftatute, Trinity-Term was abridged four returns ; and Mi- 
words pointing out the inftrument by which an inheritance , haelmas-Term two returns ; for thofe terms were formerly 
is held ; thus, if the holding is by copy of court-roll# it longer than now, till contracted by the ftatutes 32 H. 8. 
is called tenure by copy of court-roll. At other times, <■„ 21. and r6 Car. 1. c. 16, 

this word is coupled with words that (hew the principal r i here are four days in term, called the Efftin-Day j 
fervice by which an inheritance is held: A* where a man the day of exceptions y the day of returns of writs; and 

holds by knight's fervice, it is called tenure by knight's the day of appearance, called the Quarto die jeft: the 

fervice. 5 New Mr. 34. . term is faid to begin on the Ejfhin Day, when one judge 

Tenure signifies the ellate in the land; and tenures were fits in each court of law at Wcftminfttr, to take and enter 

anciently divided into the following, viz* E/cuage, which efibins ; but the third day afterwards is the firft day of 

was land held by the fervice of the fhield# and by which the term, at which time the judge*in all the courts fit to 
the tenant was obliged to follow his lofd into the wars do the .buiinefs of the term. 2 LilL Ahr. 369. All the 
at his own charge. Knight*s fervice and chivalry, where term in conftru&km of law is accounted but as one day 
lands were held of the King or mefnc lord, to perform to many purpofes; for a plea that is put in thelaft day of 
fervice in war, and which drew after it homage, ofeuage, a * plea of the firft day of the term ; and a judg- 

wardfhip, Burgage tenure, where land was holden mem on the laft day of term is as effectual as on the firft 
of the lord of the borough, at a certain rent* ViUenage day. Trin. *3 Cur. B R. Sec Wilfon, Par. \. fo. 37. 
a bale tenure of lands, whereby the tenant was bound And for this reafon* the judges may alter and amend their 
to do all inferior villanoue fervices commanded by the judgments in the fame term, &c. It has been held, that 
lord. Grand ferjeanty, a tenure of lands by honourary the courts fit not but in tern, as to the giving of judg- 
fervices at the King's coronation, &fc. And petit ferjeanty, ments: And the judges of B. R* and C* B. before Trinity 
where lands were held of the King to contribute yearly Term 1651, did not fit longer in court than till one a clock 
feme fmal! thing towards his wars. Erankcdmoigne, a tc- upon the laft day of term % becaufe they would not en¬ 
sure by which land is held by ecclefiaiticat peribns in courage attoroies to neglect their client's bufinefs till the 
free and perpetual alms. And focage tenure, where lands laft day of term, as too commonly they do, to the toil 
are holden by tenants to plough the land of their lord, of the court, and too much hurry in difpatch. Mich * 
and do other fervices of huibandry at their own expettee ; 22 Car. 2. LilL 9s. 

but this hath been tiftned into an yearly rent, for all Terms have been adjourned, and returns of writs and 
manner of fervices, when it is called free focage. procefTes confirmed, t W. & M. Sejf. 1. *. 4. Where 

Of thefe general aifcient tenures, knight fervice, chi* there is a term intervening between the tefte and return 
valry, efeuage, petit ferjeanty, villenage, are taken of a writ of Capias, fcsfr. or when the term to which a 
away by fiat. 12 Car. 2,‘c. 24. The common tenures at this fuit is continued is adjourned, and the fait is not ad- 
day, are fee-fimple, which is an ahftlnte tenure of lands, journed, it is a difeontinuanee* &c. a Hawk. 298. 
to a man and his heirs for ever. Fee*tail, a limited fee The iffuable terms are Hilary and Trinity-terms only 5 
- to a perfon and the heirs of his body begotten, ISc. By ft called, becaufe in them the iflues are joined and re- 
tfie Curtejy, where a man marries a woman feifed of lands cords made up of caufes, to be tried at the Lent and font* 
^ fimple, &c. and bath ilTue by her born alive, af- mer ajftfes, which immediately follow. 2 LilL Abr. 368. 

& ter her death he (hall hold the land during lift*. In dower. By * the Star. 24 Geo. 2. c. 48. After Micbadmas day 

WStfc a widow holds for her life the third part of her 1732, there (hall only be four returns in Mkhaelmas - 
{band's land, whereof he was feifed in fee. For life term, viz. The morrow of All Souls, the morrow of Sr. 
and years, where lands are held by tenants for ihofe terms, Martin, in eight days of St. Martin, and in fifteen days of 
on rents veferved. And?copyhold tenure, ^ hodding ftr St. Martin. And MUhoehnas-tirm (hall begin on the faid 

lives or in fee* at the will of the lord* according to the morrow of AU Souls, (except it bo Sunday, and then on the 

ctiftom of the manor# tinder divtrs fervkes, tic. Vide morrow next after) for the keeping of effoin*, (Ac. And 
the Heads, and fee Fee and Socage* See Striker as to an* full term Bfcll begin on the fourth day of the faid morrow of 
tient tenures Black Cone, % V* 59. and modern te- AB-Seuls, (except it be Sunday, and then on the morrow 
nures, id . 78. and is to the feudal tmtuimf* fee Lord fact |f«ar«; And that fbr the more fpeedy proceedings 
Lift. Hi ft. Hen. a. Kt* ipp—188* inwntsoi Ammt undemihilhabet, and by. writs of entry 

^ . Ctvrn, (Terminus) SignifiesoommoaW dm limitation of fat^^n iecoimHes tube feed and profecuted by writs 
time or ellate; as a leafe for term of life# oryears, &e. of ifaiy, or bywrits of right of advowfon# and inatt 
BraB./ik. 2. -:; ■ other italadlons* afeer Michaelmas 1732. 

Ctrminum tfUl Pltmtift, Writ of Entry $d. This is ; If any writ m any fech aflion come in and be return- 
a wfit for the reverfioner* whew the poffefiton is with* able In the Common Pleas on the morrow of Au-'ouU, 
held by the leffee or a ftranger# after the determination of then day (hall be given in fifteen days of St. Martin j if 
a We for years. F. N. B. aoi. Black* Cm, 3 V* 183. on 

a 
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on the morrow of St. Martin, then in eight days of St. 
Hilary ; if in eight day# of St. Martin, then fifteen days 
of St. Hilary ; if in fifteen days of St. Martin, then on 
the morrow of the Purification ; if in eight days of St. 
Hilary, then in eight days of the Purification ; if ui fifteen 
days of St. Hilary, then in fifteen days of Eafter \ if on 
the morrow of the Purification, then in three weeks from 
the day of Eafter ; if in eight days of the Purifiation, 
then in one month from the day of Eafier ; if in fifteen 
days of Eafier, then in five weeks from the day of Eafier ; 
if in three weeks from the day of Eafier, then on the 
morrow of the Afienfim ; if in one month from the day 
of Eafter, then on the morrow of the Holy Trinity ; if in 
five weeks from the day of Eafter, then in eight days of 
the Holy Trinity ; if on the morrow of the Aftenfion , then 
in fifteen days of the Holy Trinity ; if on the morrow of 
the Holy Trinity, then in three weeks from the day of 
the Holy Trinity; if in eight days of the Holy Trinity, 
then on the morrow of all All Souls; if in fifteen days of 
the Holy Trinity, then on the morrow of St. Martin; if 
in three weeks of the Holy Trinity, then in eight days of 
St. Martin. 

In writs of dower unde nihil hahet after iffue joined, 
fifteen days between the teftc and return of the venire fa - 
etas, and any other procefs for the trial {hall be fufficient. 
And all writs having day from the fourth day of the mor¬ 
row of the Afienfitm, to the morrow of the Holy Trinity 
Jhall be good, thdfcgh there be no fifteen days between the 
tefte and return. Special day# and returns may be ap¬ 
pointed by the judges in fuch cafes as have been ufua!. 
The days of Aflife in darrein preferment, and in a plea of 
fuare impedit appointed by the Seat . of Marlebridge ; and 
the days to be given in attaint by Stat. 5 E. 3. and alfo 
in Stat. 23 H . 8. not being contrary to this a&, {hall be in 
force. Day for fwearing the mayor of London ninth No¬ 
vember, unlcfs it be Sunday, and then the next day. The 
morrow of St. Martin yearly, appointed for nominating 
fheriffs in the Exchequer. 

The terms in Scotland are Martinmas, Candlemas, Whit - 
funtide and Lammas, at which times the court of Exchequer, 
&c. there is to be kept, Stat, 6 Ann, c. 6 , And the 
terms of our univerfi/ies for ftudents, are different in rime j 
from the terms of the courts of lavs. See farther as to the 
original of our law terms, Black . Com, 3 V. 275. As to ! 
the eifoign-day, id. 278. As to the firft day ot the term. 
Id, ibid. And as to the returns. Id. 277. 

Vtrmft Of tbc IbalD, Are artificial or technical words 
and terms of art, particularly ufed in and adapted to the 
profeffion of the law, 2 Hawk. P. C. 239. 

fio| f&tpmenft of IBeflt, Or rent terms, the 
four quarterly feafts, upon which rent is ufually paid. 
Cartular, Sts, Edmund, 238. 

Verta, In all the furveys in Bomefday regitler, is taken 
for arable land, and always fo diftinguifhed from the Pra- 
tum, isle. Ken net's Gloff. 

Vena affirms ta, Signifies land let to farm. 

Cerra IMc&ife* Woody lands, according to an in- 
quifition. 8 Car. 1. 

Vena Culta, Land that is tilled or manured ; as terra 
inculta is the contrary. Mon. Ang. tom. 1. pag. 500. 

Vena OebftfO, Weak or barren ground. Inf. 22. 
JR. 2. 

Vena ftomfnira Del fnbomtmcata. The demefne land 
of a manor. Cowll. 

Vena tifrcuttabilfe, Such land as may be ploughed. 
Mon. Ang. ,om. 1. p. 426. 

Vena enenotnoa, Is a writ directed to the efeheator, 
&e* willing him to enquire and find out the true yearly 
value of any land, &e. by the oath of twelve men, and 
to certify the extent into the Chancery, VSt. Peg. of Writs, i 
fo. 293. j 

Vena frtlfta, Frefli-Und, or fuch as hath not been 
lately ploughed $ likewise written Terra frifea. Mon. Ang * 
2. par./. 327. | 

Vena hPfcata, Was land fubjeft to the payment of j 
hydage, and the contrary was terra non by data. Selden. 

Cerra ljiftabfffo, Land that may be gained from the 
fea, or inclofed out of a wafte* to a particular ufe. Mju. 
Ang . I Par. f. 406. 
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Vena j&a?numno?tnn, In the beginning of //, 3. 
fuch land in England as had been lately held by feme' 
noble Norman, who by adhering to the Frenih King, or 
Dauphin, had forfeited his cf arc in this kingdom, which 
by this means became an efeheat td the crown, wa< called 
Terra Normannorum, and reilored, or otherwise difpc&d 
at the King's pleafure. Parotb. Anti. p. 197. 

Vena noba, Is land newly aifarted and converted 
from wood ground to arable, vd terra neviter conafja. 
Spelm. 

Vena ftaltuta, Land in forefts held by the tenure of 
furnilhing man's meat, horic-mear, lAc. to the keepers 
therein. See Putura, 

Verra fabulofa, Gravelly dr Tandy ground. Icy. 10 
iV.}. v. 3. 

Vena bc&fta, Is ufed in old charters for land town 
with corn. Cowell. 

Vena bmfnabilf*, Tillable land. Id. ib. 

Vena Ittarettnata, Land that has the liberty of free 
warren. Rot. Pari. 71 Ed. 1. 

Venae boftalcs, Woody lands. Inq. 2, far. S Car. 1. 
mm. 71. 

Venae teftamentalea, Lands that were held free 
from feudal fervices, in allodia, in Jocage, dcfccndlbie to 
all the fons, and therefore called Gavel kind, were devife- 
able by will, and thereupon called Tern's tefi ament ales, 
as the Thane who poiTeffed them was faid to be tefiamsnto 
dignus. See Sir Henry Tpdmaaof Feuds, cap. 5. 

Venage, (Terragium,) Edward the third granted to 
John of Gaunt , and £ launch his wife, for their lives quod 
fint quitsi de thehnio, paffagio, ficcagio, laftafo, t< 11 agio, 
teruagio, prifragio, pickagio CS terragio, which feems to 
be an exemption a precar its, viz. Boons of ploughing, 
reaping, isle, and perhaps from all land-taxes, or from 
money paid for digging and breaking the earth in fairs 
and markets. Cowell. 

Cmar, Or Terrier, ( Terrarium , catalogue Terr arum) Is 
a land-roll, or furvey of lands, either of a linglc perfon, 
or of a town; containing the quantity of acres, tenants 
names, and fuch like; and in the Exchequer, there is a 
terra of all the glebe-lands in Ergland, made about 11 E. 

3. Stat . I 8 Eliz. cap. 17. 

VetwrittS, A Land holder, or one who pcffefles many 
farms of land. Leg. W. 1, 

Cctrai'ftlO COCUOllfalifl, An officer in religious honfc% 
whofe office was to keep a terrier of all their ctfnres, and 
to have the lands belonging to the houfes exactly furveyed 
and regiftred; and one part of his office was to entcruin 
the better fort of con vent-tenants, when they came to puy 
their rents, &r, Uift. Bundm. 

VerrMCliant, Vettenant, (Terr# Tenets:) Is he who 
hath the adlual poffeffion of the land: For examjJ*, a 
lord of a manor has a freeholder, who letteth cutjiis free¬ 
hold to another, to be poffeffed and occupied by him, fuch 
Other is called the Ter tenant. Weft. Symb . par. 2. Britov, 
cap . 29. In the cafe of a recognizance, ftatute or judg¬ 
ment, the heir is chargeable as tertenant, and not as heir; 
becauie by the recognizance or judgment, the heir is nut 
bound, but the anceftor concedit that the money de terris, 
ide. levetur. 3 Rep. 12. Plea of tertenancy, in a Scire 
fac . & c. Vide Cro. Eliz. 872. Cro . Juc. 506. See Scire 
facias and Black. Com. 2 91, 328. ^ 

Vctrte, H&onte f Vatailto trbabcnbitf pod fSurg^ 
tfOlKltv, A writ for a clerk to recover his lands, goods 
and chattels formerly feized, after he had cleared hmifelL.^ 
of the felony of which .hu was accufed, and delivered to 
•his ordinary to be purged. Jlegi Orig. 68. 

Cetri* 9. CaftaiHp tenrfa ultra Debt turn Ubatum, 

Is a judicial writ for the reftoring ofland# or goods to a 
debtor, that is diftralned afroye the quantity of the debt. 
Peg, Judse. 38. 

Veffli UbettmUfO, A writ lying for a man convi&od 
by attaint, to bring the record and procefs before the King, 
and take a fine far his jmprifonment, and then to deliver 
hist his lands and tenements again, and releafe him of the *' 
Strip and Wafte. Peg. Orig . 232. It is alfo a writ for the 
delivery of lands to the heir, after homage and relief per¬ 
formed 5 or upon fecurity taken that he thail perform 
th$m. Ibid. 293,313. 

Vert fan 
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Cevticin, A meafure of eighty-four gallons; fo called 
becauic it is a third pait of a tun, l R. 3* 13. 2 H. 
a 6. e. 11. 

As to bring one to the teft, is to bring him to a 
trial and examination, '&e. By the ad of King Cha ^ 2. 
commonly called the Teft-aB, all officers civil and mili¬ 
tary are |p take the oaths and tejl; and if they neglett it, 
and execute any office within the words of that ftatute, be¬ 
ing legally convicted thereof upon information, prefer¬ 
ment, or indictment, in any of the courts at Weftminfter, 
or at the affifes, they fhall forfeit 500 /. to be recovered 
by him who will fuc for the fame in any aftion of debt, 
{SV. 25 Car. z. c . 2. See j Blast. Com . 4 V. 57,432. 

. Ccfta be j$cbil> Is an ancient record in the cultody of 
the ICing’s remembrancer in the Exchequer, compiled by 
Jokm de Nevil, a juftice itinerant in the 18 "A 24 of King 
Hen. 3. containing an account of lands held in grand fer- 
jeanty, with fees and efeheats to the King, tie. 

Ccftament, ( Teftamentum ) Xs thus defined by Plowden, 
T eftamentum eft tejTrio mentis, a teft ament is a witnefs of 
the mind: But Aulas Gellitts, lib. 6. cap. 12, denies it 
to be ;» compound word, and faith. It is verbum Jimp lex, 
as Cahcamentum, Plam!amentum. kZ'C And therefore it 
may be thus better defined, Teft amentum eft ultimo volun¬ 
tatis juft a jentmua, de ca quod quit pojl mortem fuamfieri 
wait , kSc. Oi ttjl aments there are two forts, viz. a tefi 
tament in writing, and a tefiament in words, which is 
united a Nuncupative tefiament, which is, when a man 
being fick, and for fear, left deSth, want of memory, 
nr fpeech, Ihould come lo fuddenly, upon him, that he 
Jiiould bo prevented if he flaid the writing of his tefiament, 
deiires his ncighboururs and friends to bear witneis of his 
lad will, and then declares the fame before them by 
worth, which after his dcceafe is proved by witnclTcs, 
a.id put in writing by the ordinary, and then Hands in 
as good force as if it had at the firft, in the life of the 
ir ft a tor, been put in . writing, except only for lands* 
which arc only ucvifeablc by a tefiament put in Writing 
in the life of the teftator. Sec Co. on Lit. Itb. 2. c* lo. 
j. 167. Plowd. fol. 541. Par amor e and Jurdley ’fr cafe. 
Co. 6 Rep. Marquijs of Wincbejltr's caie. Tefiament 
w as anciently uftd (according to Spclman) pro feripto 
(harta *i >el iufirumento, quo pr/cdicrunt rerumve alidrum 
tnuifaMkncs pcrjlctuntur, Jic dUiurn quod de ta re vel tef- 
timonium ferret -vtl teftium nomtna contineret. --- Si qttts 
tr.nWa hoc mt.r outhorliatls teftamentum ah quod nsachlnari 
i„ipidimentum prafumpfit . Charta Croylandicu ab -ffitliel- 
b:;ido Rege. Anno Domini 716. Cowell, See Wills 
anu Tefiaments, and Black . Cam . 2 F. 10, 12, 373, 489, 
4 ‘J 9 - 4 t. 417, 423. 

^eftameutarp Caufes. A fpecics of caufes belong¬ 
ing to the ccclefiaftical jurifdi&ion. They were origi¬ 
ns) ally cognizable in the King’s courts of Common Jaw, 
viz. the •county courts^ and afterwards transferred to 
i|f jurifdirtion of the church by the favor of the crown, 
as a natuial confcqucwcc of granting to the bitiiopy the 
admiiiJilrr.tion of imeftates e Hefts. 

As obfrrved by Lindewide, the ableft canonift of the 
fifteenth ccntui v, teftamentary caufes belong to the 
eccicliaftical courts '* de confuetudihe Anglic*, & fu- 
€< per confenfu regio & fuoium proeerum in talibus ab 
“ antique concerto.”, Provincial, l. 3, /. 13 • fel* 176. 
BkJ. Cm. 3.^, 95, which vide. 

>^$Tcu,imcntarp Cteavbfan. By 12 Car! 2. c. 24* any 
father mav by deed or will, dilpofe of the ctiilody of his 
child,•either born or unborn, to an£ perfon, Except a 
popilh rccufint, either in pofteffion or reverfion; until 
iikh child attains the age 9 f One and twenty yeari. The 
guardians fo appointed are called guardians by ft mate or 
teftamentary guardians, N. B. The power 2nd reciprocal 
dutv of a guardian and ward fire the fame, pro tempore, 
as that of a father and a child., Black. Coin, t V. 462. 

Ct (Lunentar? Surlftittfon *n CBquttp, For want of 
a power of di(covering, at law, what reft* 9flly in the 
private knowledge of the party, courts ©f equity have 
acquired a concurrent jurifditfcion with every other court, 
in all matters of account. As incident to accounts, 
they take a concurrent cognizance of the atfmimftrutkm 
©f the perfonal alias, confequently of debts, legacies, the 


diftribution of the refidac, and the condua of execu¬ 
tors and adminiftrators. Black. Com . 3 V. 437. 

Ceftameutar? Inrtfofftfon fn ftjifrttnal Courts, 
See Teftamentary Caufes , and vide farther, Black. Cm. 3 
^ 97 - 

Ctf&ftmento annejeo, Adminiftration turn. Ifatefta- 
tor makes his will, without naming any executors, or if 
he names incapable perfons, or if the executors named 
refufe to a« 5 t; in^ any of thefe cafes, the ordinary muft 
grant adminiftration turn teftamento annexe, to foroe ocher 
perfon. Black. Com. 2 P. 503, 504, 

Cettato?, {Lett.) He that makes a teftataent. See 
Swinbarq of Wills and Teftaments. And efpecially fee a 
Differtation of the probate of wills or teftaments by the 
learned Sir Henry Spekiah among his late remains, pn*, 
127. 

Ccftatum, Is a writ in perfonal aft ions; where the de¬ 
fendant cannot be arrefted upon a capias in the county 
where the aftion is laid, but is returned non eft inventus by 
the IhprifF; then this writ lhail be fent out into any other 
county where fuch perfon is thought to be, or to have 
wherewith to fatisfy : And this is termed a Tftatum, by 
rcaion the IhCrifF hath teftified that the defendant was not 
to be found in his bailiwick. Kitch. Ret. Writs, 287. 

Ccfte, A word generally ufed in the lail part of all 
writs; wherein the date is contained ; which begin with 
thefe words, Tefte me'tpfn, i$t. if it be an original writ; 
or tefte tlifc lord chief juftice , &c. if judicial. 1’liere muft 
be at leaft fifteen days between the tefte and return of every 
proccfs awarded from the Kings Btnch into any Foreign 
county. Co. Lift. 134. Sec Writs. 

Ccfttmonfot, Is a certificate under the hand of a juftice 
of peace, uftifyingx he place and time, when and where a 
foldier or mariner lan.:cd, and the place of his dwelling and 
birth unto which he is to pafs. 39 Elite, cap. 17. And 
formerly teftimonials were to be given by mayors and coti- 
ftables to Jcrvants quid tig their fervices, tfc. 5 Eliz. 

I ca P* 4 - 

Ctftfmcnfalis of Clrrgr, Arc neceftary to be made by 
1 perfons pretent, that a clergyman ir.dufted to a benefice 
; hath performed all things according to the a 3 of uni¬ 
formity i to evidence that the clerk hath complied with what 
the law requires on his inftitution and induction, which 
in fome cafes he lhail be put to do. Count. Pnrfi Campi. 
24, 2& 

Cdh'inofgnco, Is French for Witneftes, and Ttfimoig* 
nage , Teftimony. Lena Pr . Di&. 

’Ceftotl or ^FcRoott, Commonly called Ttfter, a fort of 
money, which among the French did bear the value of 18 d. 
but being made of brafs lightly gilt with filver, in the 
reign of K. Hen , 8. it was reduced to ltd and afterwards 
to 6 d. l.owmd's EJf. on Coins, pag. tz. 

Cc£ttl£, A text or fubjeft of a difeourfe, and is men¬ 
tioned by fcVeral authors to lignify the New Tfiament ; it 
was written in golden letters, and carefully preserved in the 
churches. 

Cmu6 magnf 3 ftarf 6 , Wc read Of in Domefday and 
Cartular S. Edmund. 

%tmm Iftoftcnfts, An ancient manufeript, containing 
the rights, cuftoms, and tenures, £s ?c. of the church of 
Rocbefter, drawn up by the biihop of thaty^r, anno 1114. 

Cbftttics. If any perfon procure any tiling to be done 
to the annoyance of the Thames, in making fnclvcs, dig¬ 
ging, &c. or lhail take away any boards or flakes, under¬ 
mine banks, &c. therein, he ftutll forfeit 5 /. ft at. 27. 
Hen. 8 . And no filherinati lhail call any foil, gravel, or 
rubbilli in the Thames ; nor drive any piles in the find ri¬ 
ver whereby the common paftage may be hindred, on the 
■penalty of 10/, Ord. 10 July 1763. And there arc iV- 
veral ordinances of the Lord Mayor 0 f London, Zfc. for re- 
ulating the fin ing in the river Thames. Cit. Lib. 148. 
ee Watermen, &c. Shares in the Thames water-works, 
lw»W taxable, fo Geo. 2. c. 3 ,ft&. 53. 

Of the IlitMJ, {Thanagium Regis,) Signified 
a certaib pan of the Kidg , l land or property, whereof 
the ruler or governor was called Thane. Ctwell. 

(From the Sax. Thenian, miniftrare,) Was 
the title "of thofe who attended the Enghjh Saxon Kings 
in their cbdrtf, and w1i6 held their lands immediately i f 
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tfcofe Kings, and therefore in Domefday, they were pro- 
mifeuoufly called thani & ftrvientts Regis* though not 
long after the conqueft the word was difufed, and in- 
ftead thereof, thofe men were called Barones Regis, who 
as to their dignity, were inferior to earls, 2nd took place 
next alter Bilhops, Abbots, Barons and Knights. There 
were alfo thani pinores, and thofe were likqwife called 
barons; They were lords of manors, and had a particu* 
lar jurifdi&ion within their limits, and over their own 
tenants in their courts, which to this day are called court- 
barons : But the word fignifies fometimes a nobleman, 
fometimes a freeman, fometimes a magistrate, but more 
properly an officer or minilter of the King. Edward 
King grete mine Rife tops, and mine Berks, and all mine 
Thegnes on that jhiren , wher mine Prefies in Ramus 
„minifier hahbandland* Charta Edw. Coni, Pat • 18. 

6. m. 9. per Infpe#. Lamb, in his Expfttion of Saxon 
words, verb. Thames. And Skene de verbor. fignif. faith. 
That it is a name of dignity, equal with the ion of an 
earl. This appellation was in ufe among us abet the 
j Sorman conqueft, as appears by Domefday , and by a cer¬ 
tain writ of William the Firft : Willielmus Rex falutat 
Hermaunum epifeopum, & Stcwinum, tF Britwi, & omnes 
Thanos meos in Dorfeftrenfi pago amcabiliter . MSS. dc 
Abbatsbury. Camden fays, They were enabled only by 
the office which they adminiftred. Thanus Regis is taken 
for a baron. 1 hft. fol. 5. 1. And in Domefday 
Unens, qui eft caput moment. See Mills de NobiUtatt, 
fol. 132. The Saxon Thane was fo called from Them an, 
fervicc ; and in Latin minifier* a minifirando. So that a 
Thane at lirft (in liko manner as an earl) was not pro¬ 
perly a title of dignity, but of fervice. But according 
to the degrees of fervice, fome of greater eftimation, j 
fome oflefs : So thofe that ferved the King in places of 
eminence, either in court, or commonwealth, were cal¬ 
led Thani majorts and Thant Regis. Thofe that ferved un- * 
der them as they did under the King were called Thani 
minores, or the leifer thanes. Cowell . See Spehnan of 

Feuds, cap. 7. . 

VbMfc&aitW, Such lands as were granted by charter 
®f the Saxon Kings to their Thanes 5 which were held with 
all immunities, except the threefold neceffity of expedi- ] 

tions, repairs of caflles, and mending of bridges.—-- 

Thanae fignified alfo land under the government of a Thane . 
Skene. . 

CbaCcta, A certain fum of money or tribute impofed 
by the Romans on the Britons and their lands. Leg. H . 
l. 0. 78. 

( Fur turn ) Is an unlawful felonious taking away 
of another man’s moveable and perfonal goods, againft 
the will of the owner; And this'is divided into Theft 
limply fo called, and Petit Theft ; whereof the one is of 
goods above the value of twelve pence, and is felony; and 
the other under that value, called Larceny. Theft is alfo 
from the psrfon, and in the prefence of the owner, and in 
his abfence, and either open or private Theft ; the civil 
foot? judges 1 open Theft to be fatisfied in its puniftiment 
by the recompence of double; But the law of England 
adjudges both thefe offences felony. Weft. Sym. par . 2. 
Vide Larceny* Robbery. And Black • Com. 4 2 29, 

3 Ci)eft»bOte, (From the Sax. Tkeof, i. e. Fur, & Bote, 
compenfatio ) Is the receiving of a man’s goods again from 
a Thief, after ftolen, or other amends not to profecute 
the felon, and to the intent the Thief may efcape; which 
is an offence punishable with fine and imprifonment, &c. 
H. P. C. 130. See Compounding of Felony, Mifprifien of 
Felony, and Black. Com. 4 V. 13 3. 

Ctoiomtuu, or effetitf quiet! be Cbeionfo, 
Is a writ lying for the citizens of any city, or burgeffes 
of any town, that have a charter or prefeription to free 
them from toll, againft the officers of any town or mar¬ 
ket, who would conftrain them to pay toll of their 
merchandize contrary to their faid grant or prefeription. 
F. N. B. fol. 226. 

Cbctonmamius, The toll-man, or officer who received 
toll. Car talar Mat. Glaftcn. MS. 446. 

xlomo mionabiir ftabenbo ffto bomitiis baton* 
tibuo Dominica IBUgi* firmam. Is a writ that lies 
fcr him that hath of the King’s demefne in foe-farm to 
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recover icrfmaMe tofl of tie King's tenants thtre if 
his demefne hath been accuilotutu to be t.lM. Ar;. 

Orig.fol. 87. ... 

A duty or acknowledgment paid by 
inferior tenants in refpeft of theme or team. Cowell. 

Ctonicium, Thtni.it agrorum, i» e. Arborum crefirn 
tium circa agree pro clattfura eorum, vulgarly called hedge ¬ 
rows, or dike-rows. Lindw. Cowell- 

CtoOben, In the degrees or dillinftions of perform 
among the Saxons, the carl or prim-s lord was called' 
thane, and the King's thane ; and the husbandman or in¬ 
ferior tenant was called tbcodan, or under thane . See 
Thane and Spelman. 

CbcotDcs, The bondmen among our Saxons were cal¬ 
led theowes and efnes , who were not counted members 
of the common wealth, but parcels of their matters goods 
and fubftance. Spelman of Feuds, cap. 5. 

Ctofaumg, Was fometimes taken in old charters for 
thefmrarium , the treafury ; and hence the domefday regiller 
preferved in the treafury or exchequer, when kept at Wm- 
chejler, hath been often called Liber Thefiurt. Chart. 

Maud, wife of King Henry i. 

Ctotftinga, A word (ignifying a tithing : Tithingman - 
nus, a tithingman. Sax. 

Ctotbor CtoObae, (&»r.) A flave or captive ; bond¬ 
men among the Saxons were called Tbeowes and Efnes, 
who were not accounted members of the common wealth, 
but parcels of their mafters goods and fubiunCe. Sgeim. 
Feuds, cap. 5. 

ttbltfrtakct. Vide Felony. 

Cttfagf > in general , the chief part of every thing, is 
the beginning of it; but the end thereof, though it be 
laft in the execution, is firft in intention, and therefore 
favoured in law. 1 lift. 298. io Rep. 25. Things which 
are more worthy, arc ever preferred before thofe iefs 
worthy; and draw the others after them, Ploewd. 1 69. 

! Infi. 44. But Things may be deftroyed by the fame 
way or manner they were made. 6 Rep, 1.5. 2 Rep . 
53. See Black. Com . 2 V. 1, 16, 384. 

CljfngUO, The fame with Thanus ; a nobleman, knight 
or freeman. Cromp. Jurifd. 197. 

‘Ct)irbbD?0lXI> Is ufed for a con liable, by Lombard in 
his duty of conftabUs, p. 6, And in the fiat. 28 //. 8. 
xo. 

Citrbfngtf, i. e . The third part of the corn growing 
on the ground, due to the lord for a heriot on the deati 
of his tenant, within the manor of Turf at in Com. Here¬ 
ford. Blount. Ten. 

$fyitb Jjf&tgljt {trium milium hofpts ) By 

the laws of St. Edward the Confejffbr, if any man lay a 
Third Night in an inn, he was called a Third Night Awn- 
hinde, for whom his bofi was anfwerablo, if he committed 
an offence : The firft night Forman-Night or Uncuth, he 
was reckoned a ftranger; th tfejnd night, W Night, a 
gueft ; and the third night, an Awn-hinds, or Awn-kindc „ 
a donteftick. BraB. lib 3. 

CWrtopcnp, (Denarius Ttrtius) Sec Denarius Tertius 
Corns tatus. 

It was a cuftom within the manor of 
Holton , in the county palatine of Chcfier, that if in 
driving beafts over the common, the driver permits them 
to graze or take but a thifile, he fhall pay a half-penny a 
bcaft to the lord of the fee. And at Fijherton in A hhixg- A 
bam/hire, by ancient cuftom, if a native or a cottager 
killed a fwine above a year old, he paid to the^ord a 
penny, which purchafe of heave to kill a hog was alfo 
called thiftk-take. Reg. Priqjat. de Thurgarton. Cow¬ 
ell. 

; CfyofeeH, Flfh with broken bellies, 22 E. 4. cap. 2* 
which by the faid ftatute are not to be mixt or packed 
with tale-fijh. 

Ctftfh Either in the beginning or 
end of names of places, fignifies a ftreet or village, a* 

, Aldefirop : From the Sax. Thorp, villa, vicus. 

Citato Of Coin, (frava bladi, from the Sa*or 
Thrtav, i. e. a bundle, or the Britifh drefa, i. e. twen¬ 
ty-four) In moft parts of England con lifts of twenty 
four (heaves, or four Ihocks, fix (heaves to every (hock 
2 H. 6. cap. 2, yet in fome counties they reckon bis 

twelvi 
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twelve flieaves to the throve. King Athelftan, anno 923, Cfoln, (Sax*) Signifies *n accufatjon in the laws of 
gave by his charter to St* John ofBeverl/% church, four K. Canutes* 

thraves of earn from every plough-land in the id- %iit* , The earth for tiles is to be digged and call up 

ing of Yorkfiirt . Cowell, before the firft of November yearly, and to be ftirred and 

Client), Thread, outneal, to what dudes liable on turned before the firft of February following, and be 
importation, 4 Will. & M. c. 5. Sifters thread exempt wrought before the firftof March ; And every common 
from the two third fubfidies, 7 Ann, c, 7, tile mull be in length ten inches and a half, in breadth, 

Cftfcafcrifng JUttet*. By 9 Geo, 1. e . tz. Amend- fix inches and a quarter, and thicknefs halCan inch and 
ed by 27 Gee, 2. c, 15, Knowingly to fend any Letter half a quarter ; reef tiles are to be thirteen inshcs in 
without a name, or with a fictitious name, demanding length, and of the fame thicknefs as the common tiles* 
money, venifon, or any other valuable thing, or threat- &c. And if any perfons put to fale any tiles contrary 
ening (without any demand) to kill or fire the houfe of hereto, they fhall forfeit double value, ;md be fined, 
any peffon, is made felony without benefit of clergy. St at, 17 Ed. 4. c. 4. By a late ftatute, fn tiles muft be' 
This offence was formerly high treafon, by the fat. 8 thirteen inches and a half long, nine inches and a half 
H$n, 6. broad, and half an inch thick, feV. and the penalty for 

ifri;cats« Threats and menaces of bodily hurt, through making faulty bricks and tiles is zos. for every thoufand 
fear of which a man's bufinefs is interrupted,, a fpecies fa made. s 'tat. 12 Gee . 1, c. 35. See Bricks . 
of injury to individuals. A menace alone, without a Cttl&gc, (Agriculture) Is of great account in law, 
confequcnt inconvenience, makes not the injury ; but as being very profitable to the commonwealth; and 
f) complete the wrong, there muft be both of them to- therefore arable land hath the preference before mea- 
geiher. The remedy for this is in pecuniary damages, dows, paftures, and all other ground whatfoever : And 
to be recovered by action of trefpafs vi et amis , this fo direful is our law to preferve it, that a bond or 
being an inchoate, though not an abfolute violence, condition to retrain tillage, or fowing of lands, {sV. 

Black. Com. 3 V, 120. As to threats or menaces where is void. 11 Rep. 53. There are divers ancient lla- 

bodily harm is juftly feared. See Security for the Peace, tutes for incouragement of tillage and husbandry, as the 
13 c. 4 Hen. 7. 25 Hen. 8. 33 Hen . 8. 5^35 Elix. 21 Jau 

Cheats of Ikeufatfott, to eycojt Ojfotiep. Sending 1. 15 Car . 2. 

Jettm, threatening to accufe any' perfon of a crime Cfttmg. Where one kills another in fighting at 
puni(liable with death, transportation, pillory, or other tilting, by the King's command, the accident is excu- 
infamous punilhment, with a view to. extort from him fable: But if it be by tilting without the command of the 
any money or other valuable chattels, is punishable by King $ or by parrying with naked fwords, covered with 

llatute 30 Gee . 2. e. 24. at the diferefion of the court, buttons at the points, Cfr, which cannot be ufed without 

with fine, imprifonment, pillory, whipping, or tranfpor- manifeft hazard of life, it will be felony of manflaughter. 
tation for feven years, H, P, C, 31, 

Cb!CtlgU0. See Drenches . Quia wr$ non erant ad - Cftlther, Is wood fitted for building, or other fuch like 

hue tempore Regis WiilUlmi milites in Anglia , fed Thren- ufe j and in a legal fenfe extends to oak, aih and elm, 
ges, prsdpit Rex ut de eis milites fierent ad deftndendam &c. t Roll. Abr , 649, Lcffees of land may not take 
ter ram, fecit autem Lanfrancus Threngos fuos milites, '2e. timber trees felled by the wind ; for thereby their fpccial 
Somner's Gavelk. pag. 123, 210. They were vaflals, ) property ccafes. 1 Keb. 691. limber, t£c. ftolen, is to 
bu’ not of the loweft degree of thofe who held lands of be levered from the foil to make it criminal. See Yeh. 
the chief lord $ the name was impofed by the conqueror 5, 152. 

for when one Edward Sbarnbeurn of Norfolk, and others. As to the importation, &c. of timber , fee the feve- 

wereejeded out of their lands, they complained to the ral ftatotes of 12 Car. 2. c. 18. 13&14 Car , 2. mi. 

Conqueror, infilling that they were always on his fide, zW.ltfM. fejf. t.c. 4. 6 Geo. 1. c, 15. 

and never oppofed him, which upon enquiry he found Againft cutting op, barking or deftroying of timber: 

to be true, and therefore he commanded chat they fitould l Gee. 1, flat. 2. c. 48. 6 Geo. 1. c. 16. 

be rellored to their lands, and for ever after hie called Oak timber, (except for building) to be felled in April, 

drenches, iptlm. May and June, 1 Jac. 1. c. 22./ 20. 

Cl)fimfa„ (Sa x.Thrim. Three) Was an old piece of By 6 Geo. 3, c. 36. Any one who (hall, in the nigbt- 
money of three (hillings, according to Lombard, or the time, lop, top, cut down, break, throw down, bark, 
third part of a {hilling, being a German coin pafling for bum, or otherwise fpoil or deftroy, or carry away, any 
4</. Selden*s Tit. Mon. p. 604. oak, beach, afli, elm* fir, ehefnut, or afp, timber-tree, 

Cfoftbing, (' Yhrithingum ) A court confiding of three or other tree or trees Handing for timber, or likely to 
or four hundreds, J Uat. Merton, 1 lnfl. 99. become timber, without the confent of the owner 3 or 

anh SfljjOtiJing of &itfc. See Silk, (hall, in the night-time, pluck up, dig up, break, fpoil 

CfrranU 0 f the foie printing thereof granted to Samuel or deftroy, or carry away, any root, (hrub, or plant, 
Buckley, 7 Geo. 2. c. 24. roots, fhrubs, or plants, of the value of five {hillings, 

CbJfte flfteaU), (Sax.) A woodward, or perfon that and which fhall be growing, Handing, or being in the 
looks after the woods. garden ground, nurfery ground, or other inclofed ground* 

Cbumtlam, Signifies a thumb: *Tis mentioned in of any perfon or perfons whomsoever; (hall be deemed 
l e . t In*, tap, 55. apud. Bfmpten, and conftrued to be guilty of felony, and the offenders 

A Saxon word, which in Tome old wri- may be tranfported. Thofe who are a Aiding, and pur- 
jteis is taken for the cuftom of giving entertainments chaffers, knowing the things to be ftolen, fhall be liable 
*** to* the {heriff, t*fc K foc Three Nights. Rot, it fit 12 to the fame punishment, as if they had ftolen the fame. 
JUc. 2. By 6 Geo. 3. c, 48. Every perfon convicted of dama- 

,% ant) CfcUfhg, to What duties liable on impor- ging, deftroying, or carrying away any timber-tree or 
tation. 4 W. 0 P M. t. 5. • trees, or trees likely to become timber, without confine 

Cicat, A piece of g*oncy in China, oftwopounda, fix- of the owner, fhall forfeit for the firft offence not 
teen lhillings, and three pence value. Merck, Oifl. exceeding 20/. with the charges attending s and on non* 
Ctoefmeu, Are certain officers of the cuflom-bouje, ap- payment, are to be committed for not more than 12* 
pointed to watch Or attend upon fhips, ull the cuftoms nor lefe than 6 months 1 for tile fecond offence, a fum 
are paid 3 and they are fo called, bemfe they go aboard hot exceeding 30 L and onuoa-paymetit, are to be com- 
the (hips at their arrival in. themoutb ( of the Thames, and mined for not more than 18, nOr lefs than 12 months 5 
come up with the tide. " , * iadfor the third offence are to be tranfported for 7 

Citrce, (Fr, Tim, L'e, a third) Is A, meafure of wine, y&ih. 
ell, &c. containing the third part ©| a pipc. Or fortyi All oak, beejeh^ chefxmt, wallnut, afh, elm, cedar, 
two gallons. Stal . 32 H> 8. r. 14. fir, afp, lime* fycamore, and birch tree?, fhall be deemed 

• Clgb» (Sax. Ytag) A dofe or inclcffure mentionedfh ' Tend taken to be: timber^trees within the meaning of the 
ancient charters; which word is (till ufed in Kent in the afiti Perfons cortvifted of plucking up, fpoiling, or ta- 
fame fenfe. Chart* Mel Coat. " ' kiiff %way* any. root, ihrub, or plant, out of private 

1 cultivated 
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cultivated ground, fhall forfeit for the firft offence, any 
fum not exceeding 40 /. with the charges ; for the fecond 
offence a fum not exceeding 5 /. with the charges; and 
for the third offence are to be tranfported for feven years. 
Perfons hindering, or attempting to prevent feizing of¬ 
fenders, forfeit 10/. to theperfon convi&ing them ; and 
if not paid down, to be committed to hard labour, not 
exceeding fix months. Vide the ftatute, and Black, Com. 
2 V. 281. 4 V. 233. 

Ctmbcr for tl) An a& for the increafe and 

prefervation of timber , within the foreft of Dean, so 
Car . z. c. 3. And two thoufand acres of land in the 
new foreft were ordained to be inclofed, for preferving 
timber for the navy royal, by ft at. 9 & 10 W. 3. *. 3 6. 

Cimbcvioac, A fervice by which tenants were to carry 
timber felled from the woods to the lord’s houfe. thorns 
Chron. 

Cirttc and Place , Are to he fet forth with certainty in 
a declaration ; but time may be only a circumfrance 
when a thing was done, and not be made part of the 
jffue, t$'c. 5 Mod, 286. It has been held, that an im- 
poffiblc time 13 no time % and where a day or time if ap¬ 
pointed for the payment of money, and there is no fuch, 
the money may be due prefcntly. Hob . 189. 5 Rep. 22. 

if no certain time is implied by law for the doing of any 
thing, and there is no time agreed upon by the parties, 
then the law doth allow a convenient time to the party 
for the doing thereof, /. e . a. much as lhall be adjudged 
reafonabfe, without prejudice to the doer of it. z LiU. 
Abr. 572. In fome Cafes one hath time during his life 
for the performance of a thing agreed, if he be not 
haftened 10 do it by reqiicfl of the parry for whom it is 
to be done 5 but if in fuch cafe he be haftened by re- 
queft, he is obliged to do it in convenient time* after 
fuch requeft made. Hil, 22 Car. 1 B. R. Time taken 
generally, hath alio its time : And what is done in time 
cf peace, the law doth more countenance than in time 
oj <war ; in cafe of bar of an entry, or claim by line, and 
ofdcfcents, if'f, I Inft . 249. 10 Rep. 82. 4 Shep. Abr. 
6 . Regularly, there cannot be any fraction in a day, 
and therefore the proceedings were fet afide, where it 
appeared the principal furrendered on the day of the re¬ 
turn of the feire facias . Rep. Temp. Hardw. per Annaly. 
208. See Bond , Month , &c. and zo yin. Abr . 266—277. 

Ctuic IfrnftCD, For the profccution of attions. Vide 
Limitation. 

Ctticl Ic Ifcop, (Fr.) the King’s hall, wherein his fer- 
vants ufed to dine and fup. 13 R. 2. c. 3. 

Ctncman, or Cfcnnian, Was a prtty officer in the 
forert, who had the nofturnal care of vert and venifon, 
and other fervilc employments. Conftitut . For eft as Canuti 
Regis, cap, 4. 

Cfnet, (Tinettum) is ufed for brulhwood and thorns, 
to make and repair hedges : In Herefordjhire to tine a gap 
in a hedge is to fill it up with thorns, that cattle may 
not pafs through it. Chart. 2 1 Hen. 6. 

CfnflBdltb The parliament or annual convention of 
the people of the Ijh of Man, of which this account is 
given : The governor and officers of that ifland, do 
ufuallycall the twenty-four keys, being the chief commons 
thereof, efpecially once every year, vise, upon Midfummer - 
day at 57 . Johns Chapel to the court kept rhere, called 
the Tinewald Court ; where, upon a hill near the (aid 
chapel, a!i the inhabitants of the ifland Hand round about, 
and in the plain adjoining, and hear the laws and Ordi¬ 
nances agreed upon in the chapel of St. John, which are 
published and declared unto them ; and at this folem- 
nity the lord of the ifland fits in a chair of date with a 
royal canopy over his head, and a fword held before him, 
attended by the feveral degrees of the people, who fit 
On each flde of him, Is'c. King's Defcript. ]Jl, of Man. 

Eirt&erntan* Thofe filhermeii who deflroyed the young 
fry on the river Thames, by nets and unlawful engines, 
till fupprefled by the mayor and citizens of London. Of 
which, fee Stew's Survey of Londcn, p. 18. 

Cttipcttp, A tribute fo called, ufually paid for the 
liberty of digging in tin mines, from the Sax. 7 innen, 
Stanneus, Is Penig. Denarius , according to Du Frefne : 
But fome writers fay it is a cuftomary payment to the 
tiibingvian from the feveral frsburghs, as tedingpeny figni- 
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fled the money paid the Iheriff by the feveral tithmgs 3 
for that tin is only a contraction of 4eon, and means the 
number ten . It is mentioned in feveral places in the 
Monafticcn.—Non tributes, 1ton tethingpeny, non tiri¬ 
pe ny, exigat . Mon. Angl.Tom. up,419. 

CipftaffO, Officers appointed by the Marjhal of the 
King's Bench, to attend upon the judges with a kind of 
rod or ftajf tipt with filver, who take into their cullody 
all prifoners either committed, or turned over by the 
judges at their chambers, life. See Baflon. Stat . 1 
R. 2. 

Cities, {Decimm, from the Sax. Teotha, i. e. tenth,) 
In fome of our law books are briefly defined to be an 
ccelefiaitical inheritance, or property in the church, col¬ 
lateral to the eftate of the lands thereof; But in others 
they are more fully defined to be a certain part of-the 
fruit, or lawful increafe of the earth, beafts, men’# ’la¬ 
bours, which in mod places, and of molt things, is the 
tenth part, which by the law, hath been given to the 
mimfters of the gofpcl, in recompence of their attend¬ 
ing their office. 11 Co. Rep. 13. Dyer 84. 

x. Of the origin of tithes « 

2. Of what tithes are in general due ; and where per - 
fonal tithes are due . 

3. Of what predial tithes are due', and of the tithe of 
agiftment, corn y hay , and wood. 

4. Of what mixed tithes are due. 

5. Of recover ing fmall tithes in a fummary way ; and of 
recovering tithes due from Quakers. 

6. Of particular things for which tithes arc paid , and 
\ fur which not, in alphabetical order, for the e.je cj the 

reader, 

I. Of the origin of tithes, 

Bifliop Barlow, Selden, father Paul, and others hare 
obferved, that neither tithes nor ccclefiaflic.il benefices 
(which are correlative in their nature) were ever heard 
of for many ages in the chrittian church, or pretended to 
be due to the chriilian prieflhood ; and, as that bilhop af¬ 
firms, no mention is made of tithes in the grand codex 
of canons, ending in the year 451, which, next to 
the bible, is the moft authentick book in the world ; 
and that it thereby appears, during all that time, both 
churches and churchmen were maintained by free gifts 
and oblations only. Barlow's Remains, p. 169. Sel¬ 
den of Tithes 82. See Watfotds Complects Incumbent, p. 

3 > 4 * e*. 

And Mr. Selden has (hewn us, that tithes were not 
introduced here in England, till towards the end of the 
eighth Centery, /. e. about the year 786, when parilhes 
and ccclefiaftical benefices came to be fettled, for, as is 
fafd, tithes and ecclefiaftical benefices being correlative, 
the one could not exilt without the other ; for tVhen- 
ever any ecclefiaftical perfon had any portion of tithes 
granted to him out of certain lands/- this naturally con¬ 
flicted the benefice ; the granting of the tithes of fuch a 
manor or parifli, being in fa£l, a grant of the benclicc ; 
as a grant of the benefice did imply a grant of the tithes: 
And thus the relation between patrons and incumbents 
was analogous to that of lord and tenant by the feudal 
law. Selden of Tithes, 86, c. 

About the year, 794, Ojfa, King of Mercia , (tho m«ft w 
potent of all Kings of his time in this ifland,) 

made a law, whereby he gave unto the church the tiiligp 
of all his kingdom, which the hi/loriam tell us was done 
to expiate for the death of Ethelbert , King of the Eajl 
Angles* who in the year preceding*hc had caufed biifciy 
to be murdered. But that tithes were before paid in 
England by way of offerings, according to the ancient 
ufage and decrees of the church, appears from the can- 
Ons <of Egbert, archbiihop of fork, about the year 750. 
j And from an epiftfe of Boniface, archbifliop of Mcntz, 

I which, he wrote to Cuthbert, archbilhop of Canterbury a- 
bout the fame t ? mc; and from the feventeenth canon 
of the general council held for the whole kingdom at 
Chnlcuth, in the year 787. But this law of Ojfa, was that 
which firft gave the church a civil right in them in this 
land, by way of pi operty and inheritance, and enabled the 

clergy 
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clergy to gather and recover them at their legal due, 
by the coercion of the civil power. Yet this eftablilh- 
jment of Offa w ached no further than the kingdom of 
Mercia, over which Oj/'a reigned, until fthclwulph, about 
iixty years after, enlarged it for the whole realm of Eng¬ 
land. Pridcaux on tithes 166, 167. 

It is faid, tithes, oblations, tiff, were originally the 
voluntary gifts of chriftians, and that there was not any 
canon before that of the f fourth council of Lateran, an¬ 
no Dom. 1215. that even fuppofed tithes to be due of com¬ 
mon right. Wiifon par. 2. fo. i8z. 

2. Of what tithes are in general due j and where per - 
/anal tithes are due . 


king of this ftatute were liable to pay tithes, conti¬ 
nued afterwards to be liable, 12 Mod, 242. Hart. v. 
Hale. 3 Bulft. 212. 

No perfonai tithe is due of the profit which a man re¬ 
ceives without perfonai labour, or of the profit which one 
man receives from the labour of mother. 1 Roll. Ahr. 
656. pi. i. pi. 2. 2 lnft. 62 r, 6:9. IT a man lets a 

ihip to a fifherman, no perfonai tithe is due of the mo¬ 
ney received for the ufe of fuch fhip ; becaufe this is a 
profit without prrfbnal labour. 1 Rat. Ahr . 656. n.pl. 2. 
Vide 1 Poll. Ahr. 656. n. pi. 3, 2 Bulft. 141. 

3. Of what predial tithes are due; and of the tithe of 
agiftment, corn, hay, and wood. 


tithes are due either de jure , or by cuftom : All 
titles, which are due de*jure, arife from iuch fruits of 
the earth as renew annually; or from the profit that 
accrues from the labour of a man. Hence it follows, 
that fuch tithes can never be part of, but muft always 
be collateral to, the land from which they arife. 11 Rep. 

13, 14. Priddle v. Napier. 

Nay, tithes due de jure are fo collateral to every kind 
of land, that if a leafe is made of the glebe belonging to 
a rettory, with all the profits and advantages thereof; 
and there is befides a covenant, that the rent to be paid 
fhall be in full fatisfaftion of every kind of exafiion, 
and demand, belonging to the rcftoiy ; yet, as the glebe 
is not exprefly difenarged of tithes, the leflee fhall be li¬ 
able to the payment thereof, li Rep. 13, 14* Priddle v. 
Napier. 1 Roll. Ak, 655. //. 1. Cro. Eliz* 162, 261. 
Cro. Car. 362. 

No tithe is de jure of the produce of a mine or of a 
quarry ; becaufe this is not a fruit of the earth renewing 
annually ; but is the fubftancc of the earth, and has per¬ 
haps been fo for a great number of years. F. N. B. 
53. Bro. Difm. pi. 18. 2 lnft, 651. 1 Roll. Ahr. 637. 

Cto. Eliz. 277. 

No tithe is due de jure of any thing (generally) 
which is part of the foil, and does not renew annually, 
but may by cuftom. Vide 2 Vern. 46. I Roll. Ahr. 637* 
pi. 5. 2 Mod. 77. 1 Mod. 35. 1 Roll. Ahr. 642. S, 

pi 7. 8. 

No tithes are due dejure of houfes $ for tithes are only 
due de jure of fuch things as renew from year to year. 

11 Rep. 16. GraunPs cafe. But houfes in London are, 
by decree, which was confirmed by an a£t of parliament, 
made liable to the payment of tithes, 2 lnft. 659. 37 

H. 8. c. 2. And before this decree, houfes in London 
were by cuftom liable to pay tithes ; - the quantum to be 
paid being thereby only fettled* as to fuch houfes for 
which there was no cuftomary payment, 2 lnft. 659. 
Hard. 116. Gilh. Eq. Rep. 193, 194. There is like- 
wife in moft ancient cities, and boroughs, a Cuftom to 
pay tfthes for houfes 0 ; without which there would be no 
maintenance in many parilhes for clergy* it Rep . 16. 
Graunt* s cafe. Butfb. 102. 

It was held by three barons of the Exchequer, Prict x 
Montague, and Page, contrary to the opinion of Bury 
Chief Baron, that two tithes may be due of the fame 
thing, one de jure, the other by cuftom. Bunb. 43. 
Earl of Scarborough v. Hunter . 

1 Tithes are of three kinds, perfonai, predial, and mint. 

■ £uth tithes as arife from the profit of the perfonai la¬ 
bour of a man, in the excercife of any art, trade or 
employment, are called perfonai tithes, 2 lnft, 649, 

• By the ftat. 2 & 3 Ed. 6. c. * 13 peer. 7, Common 
day labourers are exei^pted from the payment of perfonai 
tithes. No perfonai tithes arc due from fervants in 
hulbandry ; for by their labour the tithes of many other 
things are increafed. t Roll Ahr, 646, pi 1. It is now 
fettled, by a decree of the houfe of Lords, upon an 
appeal from a decree of the court of Exchequer, that, 
only perfonai tithe* are due from ike occupier of a corn 
mill. 1 Eq. Caf. Ahr. 3 66. Newt. v. Chamberlain, 2 Will 
Rep. 463.* . 

The ftat. 9 Ed. 2. feat. 1. <. 5. (at to occupiers of 
mills, paying tithes,) provides, that new ere&ed mills 
fhall be liable to the payment of tithes; Bat, as nothing 
therein is faid concerning antient mills there can be 
no doubt, that fuch antient mills as before the xna- 


Such tithes, as arife immediately from the fruits of 
the earth, as from corn, hay, hemp, hops; and all kinds 
of fruits, feeds and herbs, are called predial tithes. 2 
lnft. 649. They are fo called, becaufe they arife imme¬ 
diately from the fruits- of the farm, or earth. 2 lnft. 
647* By the eeclefiaftical law many things are liable to 
the payment of predial tithes, which by the Common law 
are not fo. 2 lnft. 6.21. 4 Mod. 344. 

The defign under this head, is to Ihew what things are 
liable by the Common law to pay predial tithes. 

Ir doing this, it will appear, that feme things, which 
are in the general exempted therefrom, become by cu¬ 
ftom liable to the payment of predial tithes. 1 Rol. Ahr • 
637. pl *• I Rol Ahr. 642. S. pl 7. pl 8. 

It will alfo appear, that divers things, which are in 
the general liable thereto, are under particular circum- 
ftances exempted from the payment of fuch tithes. 1 
Rol Ahr. 645. pl. II. Cro. Eliz. 475. Freem. 335. 

12 Mod. 235. 

But wherever any fraud is ufed, to bring,a thing under 
thofe circumftances, by reafon of which it would, if it 
had come fairly under them, have been exempted from 
the payment of predial tithes, it is by fuch fhmd ren¬ 
dered liable thereto. Cro. Eltz. 475, Freem. 335. 

As it would be tedious, to enumerate all the things 
which are liable to predial tithes, only thofe fiiall be men¬ 
tioned, concerning the tithes of which iome qucllion has 
arifen ; but, from fuch as will be mentioned, it may be 
eafily collected of what other things predial tithes are 
due, 

Agiftment. Agifting, in the ftriCt fenfe of the word, 
means the depafturing of a beaft the property of a ftran- 
ger: But this word isconftantl/ uled, in the books, for 
depttfturing the beaft of an occupier of Land, as well as 
that of a ftranger. 5 New Ahr . 53. An occupier of 
land is not liable to pay tithe foi the pafture of horfes, or 
other beads, which are ufed in husbandry in the paiifti, 
in which they are depaftured : Becaufe the tithe of corn 
is by their labour increafed* 1 Rol Ahr. 646. pl. 2. pl. 

3. pl 6, pl 7. Cro.. Eliz. 446. Ld. Raym . 130. But 
if horfes or ocher beafts are ufed in hulbandry out of the 
the parilh, in which they are depaftured, an agiftment 
tithe is due for them. 7 Mod. 114. Harrow's cafe, Ld. 
Raym . 130. 

It feems to be the better opinion, that no tithe is due 
for the pafture of a faddlc horfe, which an occupier of 
land keeps for hixnfelf or fervants to ride upon. 1 Rol 
Ahr. 642. //. 4* Cro. fac. 43 °- Bulft. 17 i, Bunb. 3. 
No ttthe is due for the pafture of milk cattle, which are 
milked in the parife, in which they are depaftured; be¬ 
caufe tithe is paid of the milk of fuch cattle, 1 Rol. Ahr. 
646. pl 2. Ld. Raym. 130. Cro. Eliz, ±46. 

Milch cattle, which are referved fo* calving, fhall pay 
no tithe for their pafture whilft they are dry : But, if 
they are afterwards fold, or milked in another pariJh, an 
agiftment is due for the time they were dry. Hctl 100. 
Ld, Raym. 130. No tithe is due, from an occupier of 
laud; for the paftore ofyoung cattle, reared to be ufed 
roijkafbandry, or for the pail. Cro. Eliz. 4 76. Sheringh 
v, Fleetwood. But* if fuch young beafts aic fold, before 
they come to fuch perfection a* to be fit for hulbandry, or 
hefpife they give milk, an agiftment tithe mult be paid 
fur them* Hid 86. Woolmerften'* cafe. 

• An occup er of land is liable to an agiftment tithe, for 
all fuch cattle as he keeps for foie. Cro . Eliz . 446, 476* 
iq $ JtaL 
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y,d. 28. pi. 6. Cro, Car. 237. f\ C 192. 

Vide CV0. 430. 1 Roll. Abr. 647. //, !+. . 

Bat it' cnv cuttle, which have ncitlttr been ufed in 
huifcandrv, nor for the pail, arc, after being kept;feme 
time, killed, to be fpent in the family of the occupier of 
the land cm which they were departure*!, no tithe ts due 
for their palturc, JertL 281.//. 6. Cro. Eliz. 446, 470. 
Cro. Car. 237. It is in general true, that an agiftment 
tithe is due, for depalturing any fort of cattle the pro¬ 
perty of a Granger, Cro . Eliz. 276. Cro • 2 7 6 * 

Bunb. 1. Proem. 329. No tithe is due for the cattle, 
either of a Granger or an occupier, which arc depastured 
in grounds, that have in the fame year paid tithe of hay. 
Bunb. 10, 79. Poph. 142. 2 Rol. Rep . I 9 «- 

No agiftment tithe is due for luch hearts, either ot a 
Granger or an occupier, as arc departured on the head 
lands of ploughed fields: Provided that thefe aie not wi¬ 
der than is fufiicient to turn the plough and hones upon. 
1 Rol. Abr. 646. pi. 19. No tithe is due for fuch cattle 
as are dupaftured upon land, that has the fame year paid 
tithes of corn. Bee. D:fm. l 3 . I AW. Zl 6. II fend, 
which has paid tithe of corn in one year, is left unfown 
the next year, no agiftment is due for fuch land ; becaufe, 
by this lying frelh, the tithe of the next crop of corn is 
increafcd. . Rcl. Abr. 6+t. fl- 9 - B “? lf ‘n" ’ , W h 
has paid tithe of corn, is fuffered to lie fallow longer 
than by the courfe of hulbandry is ufual, an agiftment 
tithe is due for the hearts depaftured upon fuch land. Ship. 

Abr. 1008. . . . , r 

As the queftion, whether an agifiment tithe is due for 
Bleep, does not feem to be quite fettled, it will not be a- 
mifs to referr to the principal cafes, in wloch this has 
been agitated, which are, i Rol- Rtp « 63. pi* 7 * Mafcal 
y. Price, Mieh. it. Joe. 1. 1 Ket. Abr. 642. pi. 8. P«pb. 
,n 7 . Cro. Car. toy. J Rol. Abr. 647. fi. 13- Bunb. 
go. Cilb. Rep- In Equity 231. Bunb. 313. 

Agiftment tithe, is a fmall tithe, Wiljbn, par . 1. fo • 

^ C 0 rn* It is laid down in fome books, that no tithe is 
due of the rakings of corn involuutarily feattejed. 1 Rol. 
Abr. 64c. pi 11. Cro. Eli*. 278. Frern. 335. Moor 
7.78, But, if more of any fort of corn is fraudulently 
fcattcred, than, if proper care had been taken, would 
have been fcattcred, tithe is due of the ratings of fuch 
corn. Cro. Eliz. 475 - Frem - 3 IS* And it has been 
faid by Holt, Chief juftice, that tithe is due of the takings 
of all corn, except fuch as is bound up in Iheaves. iz 
Mod. *35. No tithes are due of the Hubbles left in corn 
fields, after mowing or reaping the corn, t Inft. z6i. 

1 Rol. Abr. 640. //. 14- . , , , , 

Hay Tithe of hay is to be paid, although beads of 
the plough or pail, or Iheep are to be foddered with luch 
hay? Cro. Jar. 47. Webb v. Warner. 1 Rol Abr. 6jo. 
tl.it. 1 1 Mod. 497. But no tithe is due of hay grown 

upon the headlands of ploughed grounds, provided that 

fuch headlands are not wider then is fuiucicnt to turn the 
plough and horfes upon. 1 Rol Abr. 646. pi 19. Ins 
laid down in one old cafe, that if a man cuts down grafs, 
and, while it is in the fwathes, carries it away and gives 
at to his plough cattle, not having fufiicient fuftenance for 
them other wife, no tithe is due thereof. 1 Rol. Abr. 
(jaz. Crawley v. Wells, Micb. 9 Car. 1. And m a mo¬ 
dern cafe, the court of Exchequer feemed to be of opinion, 
that no tithe is due of vetches or clover, cut green, and 
given to cattle in hulbandry. Bunb. 279. Herpes v. Dow/e, 
Hil. 3 Geo. 2. But in another cafe, fomc years before 
this laft cafe, it was held, that the right to tithe of hay 
accrues upon mowing the grafs, and that the fubfequent 
application of this, while it is in grafs, or when it is 
made into hay, Hull not, although beafts of the plough 
or pail are fed with it, take away this right. 12 Mo*. 
4.08, And the doctrine of this laft cafe coincides with 
thatof an old cafe; in which it was held, that tares cut 
green, and given to healls of the plough, may by fpccial 
cuftom be exempted from the payment of tithes; from 
whence it follows, that fuch tares are not exempted dt 

jure. 12 Mod. 498* Mb v : Ban *' Paj€ \ *? ?' h 
It is laid down in fome books, that no tithe is due of 
aftermowth hay; becaufe tithd can only be due once in 
the fame year from the fame land, F* N* B . 53 * Bro. 


Di/m. pi 16. 2 Inft. 262. 11 Repi 16. Cro . *Jac. 42, 

Ld. Raym. 243. But it is held in other books, that tithe 
is due of aftermowth hay. 1 Rol Abr. 64. pi m, Cro . 
Ella. 660. Cro. Jac. 1 *6. Cro. Car . 403. 12 Mod. 498. 
Bunb. to. And the principle, upon which the doctrine 
that no tithe is due of aftermowth hay is founded, is de¬ 
nied in fomc modern cafes. 

In fome of ihefe it is laid down, that tithes*- (hall be 
paid of diver-i crops grown upon the lame land in the 
fame year, Bunb. 19. Ben/on v. Wat kins.* HA. 3 Geo. l. 
Bunb. 314. Swanjcn V. Dtgby, Hil 5 ’ eo. 2, 

dn others it is held, win river there is in the fame year 
a new incrcafc from the fame tning, tithe is due. Bunb . 
9. Baker v. Sweet, Micb. 8 Geo. 1. Cilb, Rep. in* Eq* 
231. Coleman v. Baker , Pafcb. 12 Geo. l. 

Wood. Tithe of wood is not due of common right* be¬ 
caufe wood does not renew annually : But it was, in very 
antient times, paid in many places by cuftom. 2 Inft. 
642. 12 Mod. til. Salk. 656. Comb. 404. Bunb. 61, 

A conftitution was made, in the feventeenth year of 
the reign of Edward the Third, b yjobn Stratford, arc h- 
bilhop of Canterbury , that tithes fhall be paid, wiihin 
this province, of Jilva c&dua. 2 Inft. 642. Balm . 
37 > 38 . 

Several petitions having been prefented to the King, 
complaining of the clergy for taking tithe of grol's wood 
and underwood, by virtue of this conilitution ; at length, a 
ftatute was made in thefe words: “ At the complaint of 
the Great men and Commoners, (hewing by their peti¬ 
tion, that when they fell their grofs wood, of the age of 
20 or 40 years, and of a greater age, to merchants, to 
rheir own profit, and to the aid of the King in his wars, 
the parfbns and vicars of Holy church clo impead and 
trouble the faid merchants, in court chritlian, for the 
tithe of the faid wood, under the denomination of jslva 
cadtta, by the reafon of which they cannot fell their wood 
for the real value, tO'the gieat damage of thcmmlves and 
the realm ; it u ordained and eflablilhed, that a prohibi¬ 
tion in this cafe (hall be granted, and upon the lame an 
attachment, as it hath hitherto been/' 45 Ed. 3. c. 3. 

From the petitions and anfwers, from this ftatute, and 
from books of the belt authority, it appears plainly, that 
no tithe of grofs wood was due de jure at the Common 
law ; and that the demand thereof as fuch by virtue of the 
conftitution made by the archbilhop, was an encroach¬ 
ment. 2 Inft. 642, 45 Ed. 3. r. 3. Plowd. 470. Bro. 

Parocb.pl. I. Cro. Jac. IOO. 

After the making of this ftatute, prohibitions were 
conftantly granted to fuits inftituted in fpiritual couits for 
tithes of grofs wood. But two quertions often arofe. What 
is grofs wood ? And of what age grofs wood muft tie be¬ 
fore it is exempted from the payment of tithe ? 2 Inft. 

643* 644 * 645. 

For the putting an end to thefe, it hath been long fet¬ 
tled, that by grofs wood is not meant fmall wood, nor 
large wood, but fuch wood as is generally, or by the 
cuftom of a particular part of the country, ufed as tim¬ 
ber ; and that all fuch wood, if of the age of 20 years, 
is exempt from the payment of tithe. 2 Inft. 642, 643. 
Cro. Elm. 1. nMod. 524. Bunb. 127. Oaks, allies, 
and elms, being univerfally ufed as timber, it has been 
always held, that fuch trees, if of the age of 20 years, 
are grofs wood. 2 Inft. 6 42. It hath been held, upon 
great deliberation, notwithftanding what is laid down to 
the contrary in Plowd. 470, that a horn-beam tree, if 
of tJhe age of 20 years, is grofs wood ; becaufe this is ufed 
in building and repairing. 2 Inft. 643. It has for the 
fame reafon been held, that an afccn tree, of the age of 
20 years, is grofs wood. Ibid. 

Tithes are not in the general due of beach, birch* 
hazel» willow, fallow, alder, maple, or white-thorn' 
trees, pr of any fruit trees, of whatfoever age they are: 
Becaufe thefe are not timber. Plow'd. 470. Cro . Eliz. 477. 

I Cro. Jas. 190, 1 Roll Abr. 640. pi 5. pi 6. Bnmunl* 

94. But, if the wood of any of thefe trees is ufed in a 
particular part of the country, where timber is fcarce, in 
building gud repairing, no tithe is due of fuch wood, if 
of the age of so years, in that part of the country. Hob, 
219, Brvwnh 94. It is laid down in feveral old booksi 
that, if a timber tree, after it is of the age of 20 years, 
decays fo as to be unfit to be ufed in building,, no tithe 19 

due 
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due of the wood of this tree; becjtufe it wSs once privi¬ 
leged, n Rep. 48. Cro. Mi*. 477 - Cr °- 7 "’ ,0 °- 
1 Roll. Ah. 640. pi. z- • . „ . . , 

But the contrary ia bid down in fome other books. 

In two of thefe it is laid down, that, if the wood of 
a coppice has been ufually felled for firing, foch wood 
(ball pay tithe, altho’ it ftand till it be 40 years of age. 
Sid. 300, « Lev. 189. And in another it is laid down, 
that if the wood of a timber-tree is fold for firing, it is, 
altho’ the tree was of the age of to years, liable to pay 
tithe. Bmb. 99. Grtenmuyy. The Earl of Kent. The 
reporter of this laft cafe mentions tour others, in which 
the fame had been held; and fays, that it was in one 
of them laid down, that the wood of nmber-trees is only 
exempted from the payment of tithe, on the account of 
it, being ufed in building. BnckU v. Vanacre. 

The doarine, however, of the old books is -onfirmed 
bv a very late cafe in the court of Chancery, ^ A bid be- 
ing brought for tithe of the loppings of timber-trees, 
which had been fold for firing, it wa, infilled that this 
wood, which would otherwife have been exempted from 
the payment of tithes, was liable thereto, becSufe it was 
fold to be ufed for firing; and the cafes juft now cited 
were relied upon: But the bill was difiniffed ; and by 
tiardovuke Chancellor, in the cafe in t Lev. lb 9 . and 
SU. 100. the wood in queftion was coppice wood, which 
had been ufually felled for firing ; and foch wood, of 
of whatever age it is, is always iitheable. The cafe of 
Oneway and the earl of Xety is quite a fingoUr 
one, and is not law ; for m the Cafe of Bibye and fatly, 
■fall 11 Geo 1. it was agreed,-.That no tithe is due of the 
wood of a timber tree, which has been once privileged 
from the payment of tithe, altho’ fuch wood is told to be 
ufed for firing. MS. Ref. Walton v. Tryon, Mich. z 5 

It is laid down in divers books, that, if a timber-tree 
of the age of 20 years is lopped, no tithe wall be paid 
of the loppings altho’ they are not of lo jetn powth. 
for that the tree, which is privileged, fhall privilege the 
loppings. Bro.DiJm.pl. 14. 11^.4- Cr». EU*. *. 

CoS. T75. I Roll. Ah. 640. pi. 3. But the dodlruie 
laid down in one old book, is, that foch lopping, of a 
timber-tree, as are of the age of 20 years, lha 11 be ex- 
empted from the payment ol tithe; and it is added as a 
rcafon, that branches of that age may be ufctol in brnld- 
Motim. The former, how- 


, t . Blount. 470. Soby v 
tre'r, is the better opinion. 

In the cafe juft now cited, it appeared, that the lop¬ 
ing* of the trees, for the tithe of which the bill was 
rought, were not of 20 years growth : But it alfo *p- 
eared, that the trees wereof tha age of 20 years, before 
icv had ever been lopped. It was held by Hardvntke, 
'liancellor, that no tithe was due of thefe loppings; 
,r that, if a tree is once privileged from paying tithe, 
ic privilege extends.ro all future loppings, of whate¬ 
ver age they are. MS. Sep. Walton v. Tryon. 

It has been faid, that, altho* a tree has teen once, op¬ 
ed before it was of the age of 20 years, the future lop¬ 
ing, of foch tree, provided theft are of twenty year, 
rowth, are not titheable. 1 Roll.Abr. 640. pi. I. But 
a the cafe already cited, it was laid down by Hardvncie 
Chancellor, that wherever a tree ha, been lopped te- 
nrc it was of the age of 20 years, all future topping; «1- 
h*’ ever fo old, are liable to pay tithe. MS. Rep. Walton 
■ Troon. It has been laid down, thatif a tree, which was 
nce’privilegcd from paying tithe, is fcHed, fee gfrmins 
hit faring from the root of foch tree, arealfo privileged. 

1 Ret 48. Liford’% cafe, But, iff the cafe already cited, 
t was faid by HarMIcie Chancellor, that all gemms, 
,hich fpring from the roots of trees feat have teen felled. 
,rc titheable. MS. Rep. Walton v. Ttytn. 

The wood of a coppice, which ha* ufually been foiled 
or firing, is liable to pay tithe, altho* the fame is el fee 
, of 40 years. 1 Lev. 189. Sf/ 300. And m fee 
fc fo often cited, it w«s faid by Hardnuicie Chancellory 

• * . r_ l! 1 - jnmn MM ffffiWv 


, when the wood of cop 


when tne ww v» snuu^cAi felled^ ibme trees 
rr therein, which are of the age of ad years, and hav# 
iver been topped, are topped, aad thefe toppings are 
e promifcuoully bound «p in fogg»» with the coppice 


wood, tithe mull be paid of rfo* wink* : lircaufe it vcmilf 
be very difficult, to Lparati* iIn: i.r'Vr.f >fo wtj'vi from time 
which is not fo ; and the ^v.’ror ugh: to lldfoi tor his 
folly in mixing them. l\l j. Jitp. WAu « v. Tijo*. 

4. Of nub&i mixed iiil.es ate due. 

Such tlthr**? a? arife iron: brifis or fowl?, uhrh are fed 
with the fruits of the earih, art* c ill"d m\ v d tirlu ,',. st 
btft , 649. 1 Roll. Abr. f\i5. M by sve i>y the 

ecdefiallical law liable 10 pay fmh nth'**, * a h by the 
Common law arc not. z In/L 6 ’ i. 4 M d. 3.4 f 

The defign undo this iua.J 1% fc ffo-w, fo mixed 
tithes are due by the ' 0 rumen law. 

In doing this it will appear, tint fome ti-ifo;:, which 
are in the general exempli d foaforom, !kc<m ,c by mf- 
tom liable to.the payment of mixed ib u <*3. 1 k>.U. Air. 

635. r. //. 3. 636. //. 7. Cto. t '.art 3 39. 1 i'tmr. 5, 

It will alfo appear, that divers tiling*, ^hkhaivin the 
general liable thereto, are under pjiticul: r ciruimiLucei 
exempted from the payment of mixeu tithes 1 Rill. 
Ahr.fi 45. pi. 14. //. 16. But, wherever any fr.uui is 
ufed, to bring a tiling un '*r thefe circnmdaito, by ica- 
fdn of which, if it had conn* uirly under Uu u:, it would 
have been exempted from the paynx nt ni a Hik^d 1 the, 
it is by fuch fraud rendered liable therein. 1 Rail. Air, 
645. //. 15, 646. pi 17. 

As it would be tedious to enumerate all the things, 
which are liable to pay mixed tithes only thwlc iluiil t-c 
mentioned concerning the tithe of whhn l<nne 411 >1 i*■ i» 
has arifen : But, from fuch as will be nKnin nr ■, 1; nisy 
be ealily coUe&ed, of what other things arc 

due. 

Tythes are in the general due: of the yoimg 1 

except fuch as are far# nafar.r. II ji urm* air dr. -f 
young hounds, apes, or t)u: h'Lf, itcjcuufe fuch .’’C 

kept only for pleafurc. lira* Dijm. pi. 20. N * r : he 
is due of the young of deer ; for tli! ic arc fer.i nu ur.r\ 

2 Inf. 6 51. And for the fame rcafon none is lii:-:, ,* ut 
by cuilom, of young conies* 1 Roll. Abr. 635. C. pi. 3. 
Croi Car. 339. I Ventr. 5. 

The young of all birds and fowls, except fuch as are' 
fera nature, are in the general liable to p..y tithes ; 1111- 
lefs the eggs of fuch bir. s or fowls luvr before paid 
tithes* 1 Roll . Abr. 64?.. pi. 6. 2 UAL Rip. 4O3. 

But no tithes are due either of the eggs 01 )*>ung of any 
birds or fowls, whicii are kept only tor pkalurc, Rro* 
Difm. pi 20. No tithes arc due of the eggs c.r >oung of 
partridges or pheafants, becauf: tliefe fer c naiura*. 
Moor 599. 2 Will. Rep. 463. If a man keeps pht afonts 
inauiuclofed wood, whofe win,;** me clip pc , and from 
their eggs hatches and brings up young ones, no lime 
is due of thefe young pkeafont", although none via,, paid 
for .their eggs : Becaufe the old ones are not reclaim.d, 
and would go out of the inclofurc, if their wini-s were 
not clipped. 1 Roll. Abr. 636. //. 5. 

It was heretofore held, that neither i.hc eggs nor young 
of turkies are tithable ; turkic? I v'ingfeio-e nature. Moor 
599. Hughes <v» Price. But it has been held in a mo¬ 
dern Cflfe, that, as turkies are now as tame as hens or 
other poultry, tithe is due of their eggs or young. 2 
fVill. Rep* 463* Char Incur v. B> ightwcll. No tithe is 
due of fuch young pigeons as are fpent in the houfe or 
the perfon who breeas them. 1 Roll.Abr. 6^4. Z,. pi. 

4. pi. 6. I Ventr. 3. iz Mod. 77. 12 Med. 47. But 
if any young pigeons are fold, tithe is due to them. 
1 Roll. Abr0 644. Z. pL 5. pi 6. 

If a man pays tithe of young lambs at marks.tide, 
and at midfummer affixes, Ihcars the other nine parts of 
the lambs, tithe is due of the wool: For although there is 
but two months between the time of paying tithe lambs, 
which were not ffi*orn, and the ihe.ning of the iciidue, 
there is in this cafe a new ihcrcafe. 1 Roll. Abr. 642. 
R. pL 7.- Bunb. 90. If a man Ihcars his Jheep about 
their necks at Michaelmas time, to preferve their fleeces 
fp&n the brambles, no tithe is due of this .wool: For it 
appears^ that this, which is done before their wool is 
grown* can never be for the fake of the wool. 
1 ML Abr* 645* pL 16, If a man, after their wool is 
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Well grown, (hear his flieep about their neck*, to preferve 
them from vermin, no tithe is due of the wool, i Roll. 
Abr. 645. pi. 14. 

If a man, a little before (hearing time, cuts dirty locks 
of wool from his Iheep to preferve them from vermin, 
no tithe is due of fiich wcfol. 1 Roll. Abr , 646. pi. 17. 
But in either of thefe cafes, if more wool than ought 
to haVe been cut off is fraudulently cut oft tithe muft 
be paid of the wool. 1 Roll. Abr. 645. pi. 15. 646. pL 
17. Tithe is due of the wool of fuch Iheep as are killed 
to be fpent in the houfe. x Roll. Abr. 646. pL 18. Dint. 
v. Sa Ivin. Pajcb. 14. Car. Cofit. Litt. Rtp. 31. Civil v. 
Scott. 

Fifli taken in a pbnd, or in any inclofed liver, are 
liable to pay tithe. 1 Roll. Abr , 636. pi. 4. pi* 6. 
'pi. 7- But no tithe is due, except by cuftom, of fifli taken 
in the fea, or in any open river, although they are taken 
by a peribn Who has a feveral fifliery ; becaufe fuch filh 
are fera natura . Noy 108. 1 Roll. Abr. 636. pi. 4. 
pi. 6. pi. 7. Cro. Car. 332. 1 Lev. 179. Sid. 278. 
Honey and bees-wax are both tichable. Fitzb. N. R. 51. 
x Roll. Abr. 635. C. pi. t. Cro. Car. 559. But, where 
the tithe of their honey and wax has been paid, no tithe 
is due of the bees. Cro. Car. 404. Anon' No tithe is 
due of the milk fpent in the houfe of a farmer ; provided 
fuch houfe Hands in that pariftt in which the crows are 
milked. L . Raym. 129. Stoics v. Lovsther. 

5. Of recovering fmall tithes in a fummdry Way ; and of 
recovering tithes due from quakers. 

By the 7 8 W. 3. cap. 6. / 1, It is, for the more 

eafy recovery of fmall tithes, where the fame do not 
amount to above the yearly value of forty fhillings, from 
any dne perfon, enadted, * That if any perfon Ihall fail 
4 in payment for twenty days after demand, the parfon 
4 may make complaint in writing to two juftices of 
4 the peace, neither being patron, nor intcrefted, who 
4 after fummoning the party, are to hear and determine 
4 the complaint, give a rcafonable allowance for the 
4 tithes and cofis not exceeding ten {hillings.* 

If the perfon complained again!! infills on any pre- 
feription, compofition, modus decimandi , or other title, 
delivers the fame in writing to the juftices, and gives to 
the party complaining fuflicient fecurity to pay colls at 
law, if the title is not allowed, the juftices not to give 
judgment. The juftices have power to give colls, not 
exceeding ten ihillings, to the party prolecuted, if they 
find the complaint falfe and vexatious. The aft not to, 
extend to tithes within the city of London , or in any 
other place, where the fame are fettled by any aft of 
parliament. An appeal is given to the feflions, and no 
proceedings, or judgments, had by virtue of this aft, to 
be removed, or fuperfeded, by any writ of certiorari , or 
other writ whatfoever, unlefs the title of fuch tithes Ihall 
be in queftion. 

By the 7 fcf 8 W. 3 c. 34. par . 4. Where any qua- 
kcr fhall refufe to pay, or compound, for his great or 
fmall tithes, it Ihall be lawful for the two next juftices of 
the peace of the fame county, other than fuch jufticeof 
the peace as is patron of the church, or chapel, to which 
the tithes belong, or any ways interefted, upon the com¬ 
plaint, to convene before them fuch quaker, and to ex- 
mine upon oath the truth of the complaint, and to afeer- 
tain what is due from fuch quaker, and by order under 
their hands and feals to direft the payment thereof, fo 
as the fum ordered do not exceed ten pounds; and upon 
refufal of quaker to pay, to levy the money. Any 
perfon aggrieved, may appeal to the next general quar- 
quarter-feSons. 

No proceedings, or judgment, had by virtue of this aft, 
Ihall be removed or fuperfeded by any writ of certiorari , 
or other writ out of his majefty’s courts at Weftminfter , 
or any other cottit whatfoever, unlefs the title to fuch 
tithes (hall be in queftion. 

By the I Geo. 1. ft. 2. tap. 6. par. 2. The like re¬ 
medy is given for the recovery of all tithes and all other 
ecdefiaftica! dues from quakers, as by the 7 & 8 W. 
cap . 34. is given for tithes tb the value of ten pounds. 


And fuch juftices of the peace, upon complaint of any 
parfon, vicar, curate, farmer or proprietor of fuch tithes, 
or other perlon who ought to have, receive or colle^, 
any fuch tithes or dues, may proceed in a iimilar manner 
as direfted by the former aft, touching quakers* 
the Statutes. 6 

6. Of particular things for which tithes are^aid, and 
for which not , tn alphabetical order , for the eafe of the 
reader. 

The particular things for which tithes are paid, and for 
which not, according to our law, are the following, 
viz. 

Acorns , as they yearly ineceafe, are liable to the pay¬ 
ment of tithes j but this is where they are gathered and 
fold, and reduced to a certain profit 1 not when they drop, 
and the hogs Oat them* 2 Inft. 643. Hetl.zj. Ifter-matb* 
or after-pafture pays no tithes* except by cuitom ; being 
the remains of what was before tithed. 2 Inft, 652. a 
Danv. Abr. 589. Tit. Difmes. Agiftment of cattle upon 
| pafture-land, which hath paid no other tubes that year, 

> pays tithe for the cattle ; and if a man breeds or buys 
barren unprofitable cattle and fells them, he ihall pay for 
the agiftment ; but if he depaftures his land with his 
own faddle-horfes, he Ihall pay no tithes. If ground is 
eat up with unprofitable cattle of a man’s own, or others, 
a tenth part of the yearly value of the rent of the land, 
i. e. the fum of is. per pound, is payable by the owner 
of the land, or his tenant; though the twentieth part 
is ufually accepted, x Roll. Abr. 646. Hard. 184. Alder 
trees pay tithes* nofcwithftanding they are above twenty 
years growth, not being timber. Ajh is timber, and there¬ 
fore! if thefe trees are above twenty years growth, they 
are tithe free. AJp or afpin trees arc exempted, if beyond 
that growth, in places where they are ufed for timber. 
2 Cro. 199. 2 Inft. 643. 

Bark of trees is not titheable* if the trees whereon pro¬ 
duced were timber. 11 Rep. 49. Barren land , which 
is fo of its own nature, pays no tithe \ where land is 
barren, and not manufable without feme extraordinary 
charge, in refpeft of fuch charge, and tor tnc advance¬ 
ment of hulbandry, fuch land being convened to tillage, 
Ihall for the firft feven years after the improvement, be 
difeharged from tithes, by the aft 2 3 Ed. 6. tap. 13. 

But the barren land during the feven years of improve¬ 
ment, (hall pay fuch fmall tithes as have been accullom- 
ably paid before ; and afterwards to pay the full tithe ac¬ 
cording to the improvement : And if land is over-run 
with bulhes, or become unprofitable by bad hulb ndry, it 
cannot properly be called barren land ; for if it be grub¬ 
bed, or ploughed and fowed, it immediately pa) s tithes. 2 
Inft. 656. Cro. Eliz. 475. Beech trees, where timber is 
fesree, and thefe trees are ufed for building, if above twen¬ 
ty years growth to be timber, arc privileged front tithes* 
by the Hat. 45 Ed. 3. c. 3, though this tree is not naturally 
timber, fork is neccffity makes it fo,< z Danv. Abr. 589. 
Bees are titheable for their honey and wax, by the tenth 
meafure, and tenth pound: It has been a queftion whe¬ 
ther the tenth fwarm can be demanded for tithes of bees, 
becaufe bees are fera nature ; but when the bees are ga¬ 
thered into the hives, they are then under cuftody, and may 
pay tithe by the hive or fwarm ; but the tithe is generally 
paid in the tenth part of the honey or wax. 1 Roll, uffir* 
65 1. 3 Cro. 404, £59. Birch wood is titheable* though 
of above twenty years growth. 2 Inft . 643. Bricks pay 
not tithes , for they arc made of parcel of the freehold, and 
are of the fubftance of the earth, not an annual inert afe. 

1 Cro. 1. Broom ihall pay tbit he; But it may be difeharged 
by cuftom, if burnt in the owner’s houfe, or kept for hus¬ 
bandry. 2 Danv. Abr. 597. 

Calves are titheable, and the tenth calf is due to the 
parfon when weaned, and he is not obliged to take it 
before; but if in one year a perfon hath not the num¬ 
ber of ten calves, the parion is not intit fed to tithes in 
kind fef that year, without a fpecial cuftom for it, 
though he may take it the next year, throwing both 
yean together^ and it is a good cuftom to pay one calf in 
feven, Where there hath been no more in one year j and where 

> man 
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i man fells a calf tv’ pay the tenth of the value, or for 

% the parfon to have the right lhoulder, for. i Roll . Abr. 
648. Raym. zjj. Cut lit fold pay tithe ; but not cattle 
kept for the plough or pail, which (hall pay no tithe for 
their pafture, by re^fon the parfon hath the benefit of the 
labour of plough cattle in tilling the ground, by the tithe 
t>f corn, (tod tithe milk for thofe kept for the pail; yet if 
foch cattle bought are fold before ufed, or if being paft their 
labour, the cows are barren, and afterwards fatted in order 
to fell, tithes (hall be paid for them ; though if the owner 
kill and fpend the cattle in his own houfe, no //7^*is due 
for them, being for his provifion to fupporchim in his la¬ 
bour about other affairs, for which the parfon hath tithes . 
Cattle feeding on large commons, where the bounds of the 
pariltpare not certainly known, (hall pay tithes to the par¬ 
fon of the parifh where the owner lives ; and if fed in 
feveral parilhes, and they continue above a month in each 
parifli, tithes (hall be paid the twoparfons proportionably. 

I Roll. Abr. 635, 646, 647, Hardr. 35. Chalk and 
chalk-pits are not titheahle-, nor is clay or coal, as they 
are part of the freehold, and not annual, to pay tithes. 2 
Infi . 651. Chec/e pays titjfe by cuftom, where tithe is not 
paid fur the milk ; but if the milk pays a tithe, the cheefe 
pays none : And it may be a good cuftom to pay the 
tenth cheefe made in fuch a month, for all tithe milk in 
that year. 1 Rail. Abr. 651. Chickens are not tithe able, 
bccaufe tithe is paid for the eggs, t Roll. Abr * 643, Celts 
pay tithes in the fame manner as calves. Ibid. Conies are 
titbeable only by cuftom, for thole that are fold, not for 
fuch as are (pent in the houfe. 2 Dawv. Abr. 583, Corn 
pays a f redial tithe ; it is tithed by the tenth"cock, heap, 
or (heaT, which if the owner do not fet out, he may be 
fued in an a&ion upon the ftatute z (A 3 Ed. 6.c . 13. And 
if the pariThioner will not fow his land ufuaily fown, the 
parfon may bring his a&ion gain ft him. When tithe corn 
is fet forth, the law gives the parfon a reafonable time to 
capy it away; and if he fuifer the fame to lie too long on 
the land to the prejudice of the owner thereof, he may 
be liable to an a&ion: But the parfon may not fet out the 
tithes himfelf, or take them away without leave, 1 Roll. 
Abr. 644. 1 Sid. 283. 2 Vent, 48. Ley 70. 

Deer are not titbeable , lor they are ftra naturae ; though 
in parks, (Ac. they pay tithes by cuftom. 2 Infi. 651. 
Doves kept in a dove-houfe, if they are not fpent in the 
owner’s houfe, are titbeable . 1 Vent. 5. 

Eggs pay tithes when tithes are not paid for the young. 

I Roll. Abr. 642. Elm trees being timber are difeharged 
from the payment of tithes, but not if under twenty years 
growth. 2 Injl, 643. 

Fallow Ground is not tithtabe for the pafture in that 
year in which it lies fallow, unlcfs it remain beyond the 
courfe of hufbandry ; bccaufe it improves and renders the 
land more fertile by lying fre(h. 1 Roll. Abr, 642 Fenns 
being draiVd and made manurable, or converted into pa¬ 
fture, are fubjed to the payment of tithes. 1 Roll. Rep. 
354. Fijh taken in the fea or common rivers, are tithe- 
able only by cuftom, and the tithe is to be paid in money, 
and not the tenth filh ; but fifti in ponds and rivers in- 
ctofed, ought to be fet forth as a tithe in kind. 2 Dam, 
A&r . 583, 384. Flax pays tithe ; every acre of flax or 
hemp fown (hall pay yearly 5 s. for tithe, and no more. 

II (A 12 W. 3. cap. 16. For eft lands (hall pay no tithes 
tyhile in the hands of the King, though fuch lands in 

f the hands of a fubjeft fhall pay tithes ; and' if a fireft 
Bull bf difafforefted, and within a pariih, it (hall pay 
tit bis. 1 Rqll Abr. 655. 3 Cro. 94. • Fowls, as hens, 

geefe, ducks, are to pay githes, either in eggs or the 
young, according to cuftom, but not in both: Turkies 
> are faid to be exempt from tithes. $ Danv. Abr. 583. qu. 

* Fruit, apples, pears, plums, cherries, (Ac. pay tithes in 
kind when gathered ; and ought to be fet put accord¬ 
ing to the ftatute. 2 lnft, 621. Fruit •trees cut down 
and fold, are not titbeable, if they have paid tithe fruit 
that year before cut. Ibid. 652. Furzes, if fold, pay 
lithe, not if ufedfor fuel in the houfe, or to make pens 
for (heep, (Ac. Wood's lull . 166. 

Gardens are tit habit as lands, and therefore tithes in 
kind are due for all herbs, plants, and feeds fowed in 
them ; but money is generally paid by cuftom or agree¬ 
ment. Uid. Grafs mowed is titbablt by payment of 


the tenth cock, or according to cuftom ; but for graft clit 
in fwarths for fuftenance of plough cattle only, not made 
into hay, no tithe is to be paid. Grafs or corn, (Ac* 
when fold Banding, the buyer (hall pay the tithes ; and 
if fold after cut and fevered, the feller muft pay it. The 
parfon is not obliged to take tithe of graft the day it is 
cut, but may let it He long enough to make it into hay. 

1 Strange 245. 1 Roll. Abr . 644, 645. Wood's lnft. 

166. 

Hassle, Holly, and M>ple trees, (Ac. are regularly tithe - 
able, although of 20 years growth. 2 Danv Abr. 589. 
Hay pays a predial tithe ; the tenth cock is to be let out 
und paid, after made into hay, by the cuftom of molt 
places, and the parilhioners (hall make the graft cocks 
into hay for the parfon’s tithe $ but if ih?y are not o- 
bliged to make the tithe into hay, they may leave it in 
cocks, and the parfon muft make it, for which purpofe 
he may come on the ground, (At. A prefeription to 
meafure out and pay the tenth acre, or part of grafs 
ftandidjj, in lieu of all tithe hay, may be good : And 
if mefcdow ground is fo rich, that there are two crops 
of hay in one year, the parfon by fpecial cuftom may 
have of both. 1 Roll. Abr . 643, 647,950. Head¬ 
lands are not titbeable, if only large enough for turn¬ 
ing the plough ; but if larger, tithe may be payable. 2 
Iuft• 653. Herbage of ground is titbable for barren cattle 
kept for fate, which yield no profit to the parfon. 
Wood's lnft . 167. Honey pays a tithe , as under Bees. 
Hops are titbeable , and the tenth part may be fet out 
after they are picked : There are feveral ways of tithing 
hops, viz. by the hills, pole, or pound 5 in feme places 
they fet forth the tenth pole for tithes ; but my Lord 
Chief Juft. Roll tells us, they ought not to be tithed be* 
fore dried. 1 Roll. Abr. 644. Horfes kept to fell, and 
afterwards fold, tithes ihall be paid for their pafture; 
though not where horfes are kept for work and labour. 
Hutt. 77. Houfes for dwelling are not properly tithe- 
able : A modus may be paid for houfes in lieu of tithes 
of the land upon which they are built, and a great many 
cities and boroughs have a cuftom to pay a modus for 
their houfes ; as it may be reafonably fuppofed that it 
was ufual to pay fo much for the land, before the houfes 
were ere&ed on it, 11 Rep. 16. 2 lnft. 659. Kids 

pay a tithe as calves, the tenth is due to the parfon. 
Wood 167. 

Lambs are titbeable in like manner as calves $ but if 
they are yeaned in one parilh, and do not tarry there 
thirty days, no tithe is due to the parfon of that place: 
If there be a cuftom that the pariftiioner having fix 
lambs or under, (hall pay fo much for every lamb; and 
if he have above that number, then to pay the feventh, 
it is good. 3 Cro. 403. Lead may pay tithe by cuftom, 
as it does in fome counties; but it doth not without 
it. 2 lnft. 651. By cuftom only. Lime and Lime-kilns 
are titbeable. 1 Roll. Abr. 642. 

Maft of Oak and Beach pays tithes, as under Acorns . 
Mtlk is titheable* when no tithes are paid for cheefe, all 
the year round, except cuftom over-rules; and it ia 
payable by every tenth meal, not tenth quart or part of 
every meal; and is to be brought to the houfe of the 
parfon, (Ac. by cuftom, in which particular this tithe 
differs from all others, which mult be fetched by the 
receiver. In fome places they pay tithe cheefe for 
milk, and* in others fome fafall rate according to 
cuftom. Cro. Eliz. 609. 2 Danv. Abr. 596. Mills, 
as there are feveral forts of them, the tubes are 
different ; the tithes of corn-mills driven by wind 
or water, are paid in kind, every tenth toll-di(h of 
corn to the parfon of the parifo wherein the mills are 
ftanding; But ancient corn-mills, are tithe-free, being 
fuggefted that they are very ancient, and never paid 
tithes, (Ac. And it is queftioned whether tithe is due 
for'any corn-mills. unlcfs by cuftom.* bccaufe the corn 
hath bcfwc paid tithe ; and it feems rather a perfonal 
tithe where due % The tithes of fulling-mills, paper-mills, 
powdernmllh, (Ac. are perfonal, charged in refpcdl to 
the labour of men, by cuftom only ; and are regarded 
more as engines of feveral trades than as mills, 1 Roll. 
Abr. 656. 2 lnft, 61 1» Mines pay no tithtt but by 

10 T cuftom, 
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euftom, being of the fubftance of the earth, and not an¬ 
nually increafmg. 2 Inft. 651. 

Nur/eriss of trees fliall pay til fas, if the owner dig them 
up and makes profit of Lhcm by felling. 2 Daunt* Abr . 
585. 

Oak trees arc privileged as timber from the payment 
of tithes by the ftatute of Sylva C&dua, 45 Edw. 3. 
c. 3. if of or above twenty yean, growth ; and if oaks arc 
under that age, it is the fame when they are apt for 
timber. Moor 541. Offerings , &i. are in the nature of 
perfonal tithes. 2 Inft, 6 59,661. Orchards pay tithes 

both for the fruit they produce, and the graft or grain, 
if any be Town or cut therein. 2 Inft . 652. 

Parks are titheable by cuftora, for the deer and the her¬ 
bage ; and when difparked and converted into tillage 
they fliall pay tithes in kind : The tithes of parks may be 
in part certain, and part cafunl ; and 2 j» a year, and a 
flioulder of every third deer, hath been paid as tithe for 
a park. 1 Roll. Rep. 176, Hob. 37, 40. Partridges 
and Pheafants , oV. as they arc fer<e natur yield no 
tubes of eggs or young. 1 Roll. Abr* 636. Peafe , if 
gathered for falc, or to feed hogs, pay tithes ; but not 
green peafe fpent in the houfe. 1 Roll. Abr . 647. Pigeons 
ought to pay tithes when fold $ and this holds good if 
they lodge in holes about an houfe, as well as in a 
dovc-houfc; and by cuHorn if fpent in the houfe, they 
may be titheable , though not of common right. %'Danv. 
Abr. 583, 597* Ri& are titheable , as calves. Ibid. 
Pollard trees, fuch as are ufually lopped, and diilinguifh- 
cd from timber-trees, pa y tithes* Plowd. 470. 

Quarries of .lone, &Y. are not fubjed to pay tithes ; 
becaufe they are part oif the inheritance, and tithes ought 
to be collateral to the land, and dilHnd from it. 1 Roll. 
644. 

Rakings of corn are not titheable, for they are left for 
the poor, and are properly the fcattcrings of the corn 
whereof the tithes have been paid, left after the cocks fet 
out are taken away. Cro . Eliz* 660. 

Saffron pays a predial and fmall tithe. 1 Cro* 467. 

Salt is not titheable, but by cuftom only. 1 Bunb. 10. 
Sheep, a tithe is paid for, of lambs and woo 1 , and there¬ 
fore they pay no tithe for their feeding. If iheep are 
in the pariih all the year, they are to pay tithe wool to 
the parfon ; but if removed from one pariih to another, 
the parfons of each pariih to have tithe pro rata , where 
they remain thirty days in a pariih ; and if they are fed 
in one pariih, and brought into another to be ihorn, 
the fame tithing is to he obferved. 1 Roll. Abr. 642, 
647. 3 Cro. 237. Stubble pays no tithe under aftermath. 
2 Inf* 652. 

Tares, vetches/&Y. are titheable; but if they are cut 
down green, and given to the cattle of the plough, where 
there is not a fufficient pafture in the pariih, no tithe 
fhall be paid for them. 1 Cro. 139. Tiles are no yearly 
increafe, and not titheable. % Inft* 651. limber trees, 
fuch as oaks, allies, and elms, and in fome places beech, 
\$c* above the age of twenty years, were difeharged of 
tithes by the Common law, before the ftatute 45 Ed. 3. 
c. 3. and the reafon of it is, becaufe fuch trees are em¬ 
ployed to build houfes, and houfes when built are 
not only fixed to, but part of the freehold ; and if 
thofe trees ftand fo long till they become rotten and fit 
for firing only, no tithes is due for them, becaufe they 
were once privileged; and loppings of timber-trees above 
twenty years growth, pay no tithes, for the branch is 
privileged as well as the body of the tree; and the roots 
of fuch trees are exempted as parcel of the inheritance. 
Trees cut for plough-boot, cart-boot, tsfr. fliall not pay 
tithes, although they are no timber; but all trees not.fit 
for timber, and not put to thofe u&s, pay tithes. 1 Roll. 
Abr. 650. Cro. Eliz. 477, 499. Turfs ufed for. fuel are 
part of the foil, and tithe free. % Inft. 651. 

Underwood is titheable, though the tithe it not of an¬ 
nual pay ment; and is jet out while ftand tug, by the 
tenth acre, pole, or perch, or when cut down, by tenth 
faggot or billet, as cuftpm dire&s; and if he that fells , 
the wood doth not fet out the tithe , he is liable to the 
treble damages by 2 Ed* 6. cap. 13. But if the un¬ 
derwood is ufed for firing in a houfe of hufbandry, or to 
burn brick to repair the houfe, or for hedging and fen¬ 


cing the Ian is In the fame parish, is fiity be dilchany&d 
from tithe. 2 Inft. 642, 643, 652. 1 ! >b. 250. 2 I).mV; 
Abr. 597. 

Warrens where titheable , fee Conics. Wafte ground* 
whereon cnttle feed, is liable to the payment of tithes* 
2 Danv. A'or. Woad growing in the nature of an herb i« 
a predial and fmall tithe* % Danv. 594. Wood is gene¬ 
rally elleemcd 10 be a great tithe . If wood grounds have 
like wife timber trees growing on therm, and con lift for 
the raoft part of fu.-h trees, the limber-trees fliall pri¬ 
vilege the o:h-r wjwd ; but if the wood is the grewefc 
part, then it mu't pay tithes f>r the whole. 13 Rep. 13. 
If wood be cut c.i make hop-poles, where the p,ir£m 
hath tithe hops, no tithe fliall be paid for it. Hughes s 
Abr, 6 $y. Wool is a mixed fmall tithe, paid when #Jip- 
ped j one fleece in ten, or in fome pi see.* one in feven is 
given to the parfon. If there is under ten pounds of 
wool at the (hearing, a reufonable confederation lhall be 
paid, becaufe the tithes are dw* of commcn right ; .ami 
if left th m tan. fleeces, they fliall be divided into tecs 
parts, or an allowance be otherwife made. All /hcep 
killed, and Iheep which die, pay tithe wool; and neck 
wool cut off for the benefit of the wool, but not if ic 
is to preferve the flieep from vermin, &c. Alfb the wool 
of lambs Ihorn at Midfummer, though tithe was paid 
for the lambs at Mark-tide, i.= titheable- 1 Roll. Abr • 
646, 647. 2 Inft. 652. Vide tithe of Sheep. 

When any thing is titheable only by cuftom, it may be 
exempted from tithe by cuftom ; but cruft cm to exempt 
corn, idc. from tithe will not be allowed, becaufe for tuat 
tithes are due de jure. Count Parf. Lompan. 155. Sec 
Modus and Prefcription. 

Tit fas Extraparochial, which do not He in any pariih, 
belong to the Xing. 2 Rep. 2, 44. 

Great tithes generally belong to the reclor; and fmall 
tithes to the vicar. Cro. Car. 20. 

Great tithes are corn, hay , and wood ; fmall tithes com¬ 
prehend all other predial tithes btfiuts corn and hay, 
tsY. as alfo thofe tithes which are perfonal and mixed j 
fome things may be great or fmall tithes, in regard of 
the place; as bops in gardens are fmall tithes, and in 
fields may be great tithes ; and *th ft id the quantity will 
turn a fmall tithe into a great one, if the p,»rilh is gene¬ 
rally Town with it. 1 Roll. Abr. 643. 1 Cro . 578. Wood's 
Inft . 162, 

For more learning on this fubjeft, fee 5 New Abr. tit. 
Tithes, 8 Fin. Abr. tit. Difmes, and a new treaiile on 
the laws concerning Tithes. See :Jfo, Black. Com. 1 F m 
384, 388. 2 V. 24. 3/. 48,88, 102, 384, 437. 

Cithing, ( Tithinga , from the Sax. Teothunge, i. e. 
Decuriam) Is in its firft appointment the number or com¬ 
pany of ten men with their families, held together in s 
focicty, all being bound for the peaceable b< haviour of 
each other: And of thefe companies there waif one chief 
perfon who was called teothung-man, at this day tithing - 
man ; b«t the old difeipline of tithings is long hnce left 
off. In the Saxon times, for the better confcrvaticn of 
the peace, and more cafy adminiftrafion ofjntiicc, every 
hundred was divided into ten dillricte or tithings ; and 
within every tithing, the tithiug-mtn were to examine 
and determine all leflcr caufes between villages and 
neighbours ; but to refer greater matters to the then fu- 
perior courts, which had a jurifdiilion over th* whole 
hundred. Parocb. Ant ip 633. Sac Black. Com, 1 F. 
M 3 ; 4 y ■ 4 ° 4 - 

Cfttrfngamen,* Are now a kind of petty conftablee, 
i elected by parifhes, and ftyorn in their offices in the 
court-lect, and fometimes by jaflices of peace, &c. Inhere 
is frequently a titbing*mun in the fame town with a 
conftable, who is as it Were a deputy to execute the 
office in the con (table-p able nee; but there are fome 
things which a cqnftable has power to do, that. tithing- 
mm and, he^dboroUtglU cannot intermeddle with. Dab* 
3, When there is no conftabte of a pariih, the office 
and authority of a tithing-man fee ms to be all one un¬ 
der another name, Stat. 1 3 j 4 Car. 2. cap. 12* 
See penftabb, and Black: Cm. 1 V. 114, 406. 

Cl tie, {Titalus) U when a man hath lawful caufe of 
entry into lands whereof another is feifed ; and it figm- 
2 fie* 
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lies alfo the means whereby a man comes to lands or 
tenements, as by feoffment* fine, laft will and teftament, 
be. The word title, ineiudeth a right ; but is the more, 
general word: Every right is a title, though every title 
is not fuch a right for which an action lies ; fo that 
tithins eft jvfta caufta pojftidendi, quod noftlrnm eft, and is the 
means of holding the lands. Co. Litt » 345 - ^ m;ui 

may plead in trefpafs, fife, without particularly ferting 
forth his title, where his junification is collateral to the 
title of the land; fo if damages are to be recovered, and 
the title of the land is not in queftion ; and in actions 
pn real contrails, where the plaintiff thews enough to 
entitle, him to the a&ion, be. 2 Mod. 70. 1 Poll Pep. 

13. Cro Car. $7 1. 3 Nelft. Mr. 325. But in tref- 

pajj for cutting corn on lands, the party mult fet forth 
the title which he hath to the corn, or on demurrer it 
will be judged ill ; for the {hewing that he is pofleffed 
thereof, is not fufficient without a title % becaufe the pro¬ 
perty (hall be intended to be in the owner of the foil, 
2 Sand . 401. 3 Salk . 361. When a perfon will re¬ 

cover any thing from another, he mult make out and 
prove a better title than the other hath ; or it will not he 
enough to deflioy his title, be. Boh. 103. It is not al¬ 
lowed for the party to forfake his own title, and fly upon 
the other's ; for he muft recover by his own ftrength, 
not the other's wcaknefs. Ibid. 104. If by the record 
it appears that the plaintiff in the caufe hath no title, he, 
{hall not have judgment. Lutnv. 1631. The law will 
not permit titles and things jn entry, be. to be granted 
over ; and the buying or felling any pretended rights or 
titles to lands, is prohibited by ftatute as Maintenance. 
32 H. 8. c. 9. See 20 Fin. Mr. 278—288. and Black. 
Cm. 2 V. 195. 

Cltic pf aiff* of parliament. After the Houfe of 
Commons hath finally agreed (on a third reading) that a 
bill pafs, the title to it is then fettled; which ufed to be 
a general one, for all the afts paffed in the feffion, 'till in 
the 5th year of Hen . 8. diftinft titles were introduced 
for each chapter. Black , Com. 1 V. 182, 3. 

Cltle to HanhO, pjetcnoch, buglng 0; felling. By 
flat. 32 H. 8. c. 9. it is provided that no one fhall fell 
or purchafe any pretended right or title to land, unlcfs 
the vender hath received the profits thereof for one whole 
year before fuch grant, or hath been in actual poffeflron 
of the land, or of the reverfion or remainder ; on pain 
that both purchafer and vender fhall each forfeit the 
value of fuch land to the King and the profecutor. 

Cttle to the CfOtpn. In the opinion of Btackftone, 
the grand fundamental maxim upon which the jus coronet, 
or right of fuccclfion to the throne of thefe kingdoms, 
depend, is, “ That the Crown is, by Common law 
« and conilitutional ciiftora, hereditary ; and this ‘in a 
<< manner peculiar to itfelf: But that the right ofinhc- 
“ rifance may front time to time be changed or limited 
41 by aft of parliament; under which limitations the 
48 Crown Hill continues hereditary.” Black, Com. 1 V. 
191. which Vide , the propofition being there fully proved 
at large. 

Vftie to Cbittgo perConal. As to the tide to things 
personal, or the various means of acquiring, and of lofting 
fuch property as may be had therein—The methods 
of acquifition or lofs are principally twelve ; 1. By oc¬ 
cupancy. 2. By prerogative. 3. By forfeiture. 4. By 
fcuftom. 5. By fucceflion. 6. By marriage* 7. By 
judgment. 8. By gift. 9. By contract. 10. By bank¬ 
ruptcy. 11. By teftament. 12. adminiftration. Black. 
Com. 2 V. 400. which Vide. 

Cities of Clcfglmen, Signify feme certain place 
where they may exercife their functions. A title in this 
fenfc, is the church to which a prteft was Ordained and 
conftantly to refide: find there ard'mfeny reafons why a 
church is called titulut ; one is becatffe is former days 
the name of the faint to whoni the church n dedicated 
was engraved on the porch, as a figifi&it'’the faint hid 
a title to that church; from whenfce the Church, itfelf 
was afterwards denominated iituiusj .demit. Botidm 
Anno 112c. No perfon {hall be ordained without a 
title s and this is required to kc&p odt thofe fromdie 
miniftry who might otfierwife for Want Of maintenance < 
bring difgrace upon thochurfh. And if a bifhop {hall 


admit any perfon into the miuiftry without any title, he 
{hall maintain him till he prefers him to fome ecclefiaff 
tical living ; or if he refufes fo to do, he ft all be Append¬ 
ed from giving orders for one year. Can. 31. Anciently 
a////* of clergy was no more than entering their names 
in the biihop’s roll, and then they had not only autho¬ 
rity to a Si ft ia the minifterial function, but had a right 
to the ill are of the common ilork or treafury of the 
church ; but fince a title is an affurancc of being pre¬ 
ferred to fomc eccleliallical benefice, :: certihe..re that the 
clerk is provided of fomc church, nr place, c'r. or where 
the bifhop who ordains him, intends fhortlv afterwards * 
to admit him to a benefice or curacy then void. Count. 
Par/, Comp. 2, 3. 

fettle Of CtUtp, Is when one foifed of land in fee, 
makes a feoffment thereof on condition, and the condi¬ 
tion is broken ; after which the feoffor hath title to en¬ 
ter into the land, and may do fo at his plcafure, and by 
his entry the freehold (hall befaid to be in him prefently. 
And it is called Title of entry, bccaufc he cannot have 
a wtit of right again ft his feoffee upon condition, for his 
right was out of him by the feoffment, which cannot 
be reduced into entry j and the entry muft be for the 
breach of the condition. Oar//. 

Cltinplfts, An old word far tale-bearers.-lit 

all realms the popijh prafticc bath had confederacy of falfe, 
forfvorn, factious, and traitcrous tstinyfks, untrue to their 
fovcrcign, fife. Letter Seer. Slate, 28/7.8. to James 5. 

! King of Scotland. 

ClbertOtt In 3 Debon, for rebuilding the town of, 5 Geo 
2. cap. 14. 

Coalfa, A towel; and there is a tenure of lands by 
the fervice of watting with a towel at the King's coro¬ 
nation : — — Petrus Picote tenet unum me/uag. fif c. per fer - 
jeantiam ferwiendi cum una toalia ad coronaitcnem regis . 
Inq. Ann. 12, 13, K. John, 

Cobacco, Is not to be planted in England, on pain of for¬ 
feiting 40 j. for every rod of ground thus planted; but 
this lhall not extend to hinder the planting of tobacco in 
phyfick gardens. 12 Car. 2. cap. 34. And juftices of ponce 
have power to iffue warrants to conftables, to fearch after* 
and examine whether any tobacco be fown or planted, and 
to deftroy the fame; which they are to do under penalties 
file. 22 b 23 Car . 2. cap. 26, The 5 Geo. 1. c. II. 
continues the ftatute 22 fS 23 Car. 2. And by a late aft, 
if any perfon fhall cut walnut-tree leaves, or oilier leaves, 
(not being tobacco leaves) or colour them fo a? to refemble 
tobacco ; or fhall fell the fame mixed with tobacco, they 
{hall forfeit 5 /. per pound : And the like penalty is in¬ 
filled for exporting fuch leaves, or engines for cutting, 
which may be feifed by the officers of the cuftoms, be . 
Alfofervantsemployed therein may be committed to gaol, 
or the houfe of correction, for any time not exceeding 
fix months, &e, 1 Geo. s. .cap. 46. See S/at. 24 Geo. 2 . 

c. 41. No drawback allowed on exportation of tobac.o, un- 
lefs {hipped from the port at which it was imported, and in 
the original package if unmanufactured. Importer within 
fourteen days after the delivery of tobacco to any purchafer 
to give to the officer where it was imported an account of 
the marks, numbers, and weights, be. of every hoglhcad 
fold, and the {hip's name, be. the account to be figned 
by the importer and purchafer. No tobacco nor tobacco 
ftalks above 24#. nor fnuff above 10 lb. to be carried by 
land from any port of importation without a certificate from 
the collector, be. of the port where, fife, before removal 
the proprietor to infert on the back of the certificate the 
package, marks, numbers, weights and fpecies, be. of 
the goods, and to fubferibe his name, antimake oath of 
the truth thereof; the certificate to accompany the goods, 
and to he delivered to the ofticar wltere the goods /hall be 
conveyed, be. Tobacco, tobacco ft atis and fnuff, exceeding 
thtfrapeftive weights aforefeid, Found removing without 
fuch certificates, with the horfes and carriage {hall be for- 
fefced, arid the earner,, may be committed to the county 
gap!' for onfe month. See farther in the fame aft for fe- 
Sriogtbe duties bpon [tobacco. Aiid Stair. 26 Geo. 2, c. 
f|. ; Tor Other flutters, fee Cuftoms, plantations, Snuff. 

Not to be exported.’ 13^14 

dK'VvV. 18. / 8 , 6 Cm. i. f. si./ 3*. 

Cob 
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Cob-of dtool. Contains twenty-eight pounds, or two 
ftonc ; mentioned in the ftatute 12 Car. 2. cap. 32. 

Coft, {To/turn) A mefluage or rather a place or piece 
of ground where an ho Life formerly Rood, but is de¬ 
cayed or cafually burnt, and not re-edified; it is a 
word much uicd in fines, wherein we often read toftum 
and cro/tum, &c. Weft’s Symb. par* 2. Stat. 22 & 23 
Car. 2. 

Coftman (' Tefitnmmts ) The owner orpofTefTor of a top. 
Reg. Priorat. Lew. pag. 18. 

Colic, ( Fr. i. e. Tela) A net* to encompafs or take 
deer which is forbid to be ufed unlawfully in parks, on 
pain of 20/. for every deer taken therewith. 3^4^. 
if M. c . 10. 

CoUetto Falfe to get money or g'>ods by, from others, 
if c. See Falfe Tokens. 

Colctattoti. The penalties formerly impofed on 
proteftant diflenters are all of them fufpended by 
the Stat, 1. W. if M. Stat . 2. e. 18. commonly cal¬ 
led The Toleration Adi; which exempts all difTenters 
(except papi/b, and fuch as deny the Trinity} from #11 
penal laws relating to religion, provided they take the 
oaths of allegiance and luprcmacy, and fubferibe the 
declaration againft popery, and repair to forne con¬ 
gregation rrgilired in the bifhop’s court or at the fef- 
fion s, the doors whereof muft be always open: And 
diftenting teachers are alfo to fubferibe the thirty-nine 
articles, except thofe relating to church government and 
infant baptifm of difTenters, fee Nonconformifts. 

r €oil. To bar, defeat, or take away ; as to toll the 
entry, i. e. to deny or take away the right of entry. 
Stat. 8 Hen. 6. <r. 9.' 

Coll, [Tolnctum , vel Theolotn'um) Is a Saxon word, and 
properly a payment in towns, markets, and fairs, for goods 
and cattle bought and fold. It is a reafonable fum of mo¬ 
ney due to the owner of the fair or market, upon fale of 
things tollable within the fame, z Inft. 220. And it is 
ufed for a liberty as well to take, as to be free from toll ; of 
which freedom from tell the city of Coventry boa ft $ an an¬ 
cient charter granted by Leaf rick earl of the Mercians, in the 
time of King Edw. the Ccnfe/for, who at the importunity 
of Godeva, his virtuous lady, granted this freedom to that 
city. By the ancient law of this land, the buyers of corn 
or cattle in fairs or markets ought to pay toll to the lord 
of the market, in tcllimony of the contrail there lawfully 
made ; for toll was firft invented that contrails in markets 
fhould be openly made before witneftes; and privy contrails 
were held unlawful. But the King fhall pay no toll for any 
of his goods; and a man may be discharged from the pay¬ 
ment of toll, by the King’s grant. Alfo tenants in an¬ 
cient demefne are difeharged of toll throughout the king¬ 
dom, for things which arife out of their lands, or bought 
for manurance thereof, ife- not for merchandizes. Horn's 
Mir . lib. 1. 2 Inft . 221. 2 Roll. Abr. 198. Toll doth not 
of common right belong to a fair ; though it hath been 
held, that fome toll is due of common right, as appears 
from the immunities of feveralperfonsnotto pay toll, which 
proves that if it was not for thofe privileges, they ought to 
pay /e//of common right; therefore where the King grants a 
market, toll is due, although it is not expreiTed in the grant 
what toll is to be paid; and this from the neceility of it, 
becaufe the property of things fold in a market is not 
altered without paying toll. Palm. 76. zLutvj. 1377. 
3 Nelf Abr. 326. But it isfaid,if the King grants to a man 
a fair or market, and grants no toll, the patentee (hall 
have no toll ; for toll being a matter of private right for 
the benefit of the lord, is not incident to a fair or market, 
as a court of piepowder is, which is for the benefit of the 
publick and advancement of juftice, ifc. Such a fair or 
market, is pee from toll ; and after the grant made, the 
King cannot grant a toll to fuch free fair or market, with¬ 
out fome proportionable benefit to thefubjeH: And if 
the toll granted with the fair or market be outragious, the 
grant of the tell is void, and the fame is a free market , ifc. 
2 Inft . 220, Cro . Elite, 559. When the King grants a 
fair, he may likewife grant that toll fhall be paid, though 
it be a charge upon the fubjells; but then it muft be of a 
very fmall fum. Toil is to be reafonable, for the King can¬ 
not grant a burthenfome toll ; and one may have toll by 
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prescription for fome reafonable caufo, but fuch opraforip* 
tion to charge the fubjeH with atiuty of toll, mail impatt a> 
benefit or recompence for it, or fome reafon muft be (hewn? 
why it is claimed. Cro. Elm. 559. 3 Lev. 424. 2 Mod, 143,. 
4 Mod. 323. The toll in fairs is generally taken upon the 
falc of cattle, as boric** Ifc. but in the markets for grain 
only ; and the lord may feize until fatisfaltion is made him : 
It is always to be paid the buyer, unlefs there be a cuftom 
to the contrary; and nothing is tellable before the fale, ex¬ 
cept it be by cuftom time out of mind 1 which cuftom none 
can challenge that claim the fair or market by grant fince 
the reign of King Rickard ad; fo that it is better to have 
a market or fair by prefeription, than grant. 2 Inft. 220* 
221. At this day there is not any one certain toll to be ta¬ 
ken in markets; but if that which is taken be un reafonable* 
it is puniJhablc by the flat* 3 Edw. 1. cap. 31. And wlSfet 
fhall be deemed reafonable is to be determined by the judges* 
of the law, when it comes judicially before them: toll may 
be faid to be unrcafonable and outragious, where a reafon¬ 
able tod is due, and exceffive toll is taken ; or when no toll 
is due, and toll is unjulllytufurped, ifc* 2 Inft. 222. If 
exceffive toll be taken in.a market-town, by the lord’s con- 
fent, the franchife fhall be feized; and if by other officers* 
they fhall pay doable damages, and fuffer imprifonment, 
ifc. Stat. Wcftm* 1. 3 Edw. 1. Owners of markets and 
fairs are to appoint toll-takers, where toll is to be taken* 
under penalties, by the 2 if 3 Pb. if M. cap. 7. And he 
that hath the toll , or profit of the market where no toll is* 
ought to provide a lawful meafure of brafs, and chain it in 
the publick market-place, or fhall forfeit 5 /. 22 Car. 2 . 
cap. 8. Tell is not incident of common right, to a fair. 
2 Strange 1171. See Market, and iVilfcn, par, 1. 109. 

A - prefeription to have port-toll for all 
goods coming into a man’s port may be good ; and this 
it is faid without any confiqeration. 2 Lev. 96. 2 Lut. 
1519. And it hath been adjudged, that the liberty of 
bringing goods into a port for fafety, implies a confide- 
ration in ltfelf. 3 Lev. 37. Prefeription of toll for goods 
landed in a manor, or to have port-toll for all goods com¬ 
ing into port % is a good prefeription; but not to have toll 
ofgoods brought into a river, &Y* 2 Lev. 96, 97. Toll 
may be appurtenant to a manor. 2 Mod. 144. 

ColUCtatoftO, Is where one claimeth to have tell for 
every beaft driven over his ground for which a man may 
preferibe, and diftrain for it in via regia. Cro . Elite. 710. 
They who claim thefe tolls by grant, ought to aver the cer¬ 
tainty of the fum mentioned in the grant, ifc. Palm. 76. 
Toll-travers being to pafs a nearer way, he that has it is to 
repair the way, becaufe he receives money for it. 2 LilL 
Abr . 585. 

Cbo?Qugb«CoU, Is when a town prefcribei to have toll 
for fuch a number of beafts, or for every beaft that goeth 
through their town ; or over a bridge or ferry, maintained 
at their coft, which is reafonable, though it be for p&ffing 
through the King’s highway, where every man may law¬ 
fully go, as it is for the cafe of travellers that go that 
way. Terms de Ley 561, 562. Perfons may have this toll 
by prefeription or grant; out it muft be for a reafonable 
caufe, which muft be (hewn, viz that they are to repair 
and maintain acaufeway, or a bridge, or fuch like. Cro. 
Elix . 711. The King granted to a man, to take fuch toll 
.of perfons that pafTed over certain bridges with their cat¬ 
tle, as was taken there and elfewhere in England, ifc. and 
it was held void for incertainty. Bridg. 88. * 

ClttfrCoit, A toll paid for beafts that are driven to 
market to be fold, and do return unfold. 6 Rep. 46. There 
is alfo in-toll ; and out-tkU, mentioned in ancient charters : 
But if any one take toll where he ought not, the party grie¬ 
ved (hall have an allion on the cafe, or allion of trripafs, 
ifc. 3 Nelf. Abr. 325, 326. Of tolls, and grants, cu- 
ftomt and preferiptions for tolls, good, and not fo, fee 4 
Mod. 319, 5 Mod. 361. Lutvs. 1380, ict$. 

CoUage, u the fame with tallage} fignifying generally 
any manner of cuftom, or impofmon. This word occurs 
in the §mm 17 Cor, x. cap. 15. 

ColUHootb The place where goods are weighed, ifc. 

(stUCoiRf Is corn taken for toll ground at a mill : 
And an indi&ment lids again# a miller for taking too great 
tod, 5 Mod. 13* 


Crib 
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Y*U 4 $tfr, A fell difti or raeafwe by which nil it 
taken in a market, l$c. 

Colic ttiftetf, fee auto, It (hoald 

% have been Coli*Cfa&M» * b being infcnwd. inftetd of 
ah. 

Coii CwiDeffe Is properly when a man pays certain 
toll for palling over the fpil of another man in a way not 
a high ftreet. 22 Aff. $8. by Thorp, M.+u 4.2 El. B. 
R. in Smith v. Shepherd** tufts The words toll-through 
and toU'trvuerfe art ufed promifeuoufty. Arg. And 
the court feemed to agree. Mod, 232. in cafe of 
James v. Johnfm . A man cannot preferibe to have 
thorough-toil of men palling through a vill in the high 
ftreet becaufe it is again 11 the common law and common 
right $ for the high ftreet is common to to all. z Rolls 
Ahr. 52*. 23 Af 58. by Thorp, M. 41 &P 42 Ml. B. R. 

between Smith v. Shepherd, duhitatur without ailedging 
of a fpecial eonfideration as the repairing the way. And 
the King cannot have fuch toll for pitting in the high 
ftreet, a< in the cafe afdrefaid, for the caufe aforefaw. 
2 Roll Ahr . 522. 22 Aff. 38. by 

A man cannot prefer the to have thorough-toll of men 
for paffing through a till in a place which is not the high 
ftreet; for it is more than the law allows to go there. 
2 Roll . Ahr. 523. 22 Aff. 58. A man may prefcribe to 
have toll-traverfe of men paffing over his foil in a way 
which is not a high ftreet, and the prefeription (hall be 
good. 2 Roll. Ahr, 522. 22 Aff. 58. Bro. Toll . pi. 6. 

cites S. C. 

ColCefttr, {Tokeftrum) An old excife, or duty paid by 
the tenants of fome manors to the lord, for liberty to 
brew and fell ale. Cart Aar . Rusting. 221. Chart. 51. 
Hen. 3. 

Colfcp, (from the Sax. Tol. i. e. Trtbutum, and fee Si¬ 
des ,) Is the place where merchants meet, in a city or 
town of trade. 

Coif, A writ whereby a caufe depending in a court 
baron, is removed into the country court. Old Nat. Br. 
4, And as this writ removes the caufe to the county court 3 
fo the writ pone removeth a caufe from thence into the 
court of Common Pleas, Sec. 

Colts, Wrong, rapine, extortion, any thing exaded 
or impoltd contrary to right and jufticc. — — — Ne: alt - 
quern de reedetur , nec homteidia, <vel incendia, ^roberias, tol- 
tasy flu alia ksyvfModi ptrpetret enormia. Pat. 48 H. 3. 
m Brady Hifi . Eng. Append . P. 235. 

Cotnbe, Defacing of in churches. See Monument . 

Comiit, A weight of 12 grains ufed by goldfmiths and 
jewellers. 

Congue, catting oat 0? tfCabUng. By Star. 5 
Hm. 4. c. 3. to remedy a mifehief that then prevail¬ 
ed, of beating, wounding, or robbing a man, and 
then cutting out his tongue, dr putting out his eyes, to 
prevent him from being an evidence again# them, this 
offence, is declared tp be felony, if done of malice pre¬ 
pen le. See Blank. Com . 4 V. 206, 207. 

Co linage, {Tmnagium) 1$ a cuftom or impoftpaid to 
the King for merchandize carried out, or brought in 
fhips, or fuch like veiTels, according to a certain rate 
upon every ton. Cowell. See Cuftom. Tonnage. 

Create, Is a word mentioned in Fleta, 2 lib. c. 75. 
par. 2. viz. Bowes ftriliart l£ torture s Which is to comb 
and cleanfe his oxen, 

Co?rn, (Sax. Tor) A mount or hill; as Glaftenbury 
To*e, Chart. Abbat. Glafton. MS. pag.114. So a 
variety of high hills, in Derbyjhire are called Tar; but gene* 
rally fome epithet is prefixed, as Mam-Tor, See. 

Cojt (from the Lat. Tortus) Is % French word for in¬ 
jury or wrong 5 as dtfyp tort mtjkt , in his Own wrong. 
Cro. Rep. fit. 20. White's cafe. Wrong or injury is 
, properly called tort , becaufe it is wrefted or crooked. 
Co. on Lit. f. 158. See de fin fort dmtfht, and 20 Fin. 
Ahr. 305. Alfo Black Com . 3 V. 117. 

Cojtfeafo?, (Fr. Tortfaifiur) A wrongdoer, a tref- 
pafl’er. Co. 2 par. f. 383. numb. II. " 

Co;tftitim, Is mentioned in Fleta, and other boohs, 
and fignifics a forth , , 

/ Cojwrc. The Statute law of Englanddotb very iel* 
dom, and the Common law doth never, inftift any pa* 
tiHhment extending to life or limb, unlcfs upon the 
Uigheft neceffity: And the conftitutioa is an utter 


ftftnger to any arbitrary power of killing or maiming the 
fu<Me£t without the exprtfs warrant of law. 4< Nullms 
u komo, fays the great charter (r. 29.) aliquo 
“ modo deftruatur, nift per legale judicium parium foot urn 
" a * f P er tegtm term.” Which words, u Aheuo modo 
“ deftruatur ” according to Sir Edward Coke, (z Inft, 
48.) include a prohibition not only of killing, and maim- 
ing, but alfo of torturing (to which our laws are It ran vers) 
and of every oppreffion by colour of an illegal authority. 

But note-—on an indidnient for high treafon, or for the 
lowed fpecics of felony, viz. petit larceny, and in all 
mudemefnors, ftanding mute is equivalent to con vision 
But, upon appeals or inditfmems for other felonies or 
petit treafon, the prifoner fliall not be looked upon as 
convi&ed, fo as to receive judgment for the felony 5 but 
lhall, for his obftinacy, receive the terrible fentcnce of 
Penance, or Paine fit te & dure , 

The rack, or queftion, to extort a confeffion from cri¬ 
minals, is a practice of a different nature; this being 
only ufed to compel a man to put himfelf upon his trial; 
that being a fpccies of trial in itfelf. And the trial by 
rack*is utterly unknown to the law of England. See 
Rujhw. Coll. 1.638. Black. Com. 4 F. 320, 321. Bee - 
(area's Eflay on Crimes and Punilhmcnts, c. 16. &c. 
And a work intituled, •• Effas fur PUftge & Its Incan- 
u veniens de la Torture, dans la. Procedure CriminelU, par 
11 Mr. S. J). C,” Publifhed with “ Obfirvutions fur des 
** Matteres de Jurifprudence CriminelU ” Tranflated from 
the Latin of Paul Rif. 

No perfon to be fubjeft to torture in Scotland . 7 Ann. 
C. 21 , 

Cotfc* qiSOtfe*, As often as a thing lhall happen, lAc. 
ufed in deeds and conveyances. 19 Car. 2. cap. 4. 

Cottcb. A good debt to the King, is by the foreign 
appofir or other officer in the Exchequer noted for fuch by 
writing the word tot to it: And that which is paid fhalJ be 
totted— —Tot pecuniar regi debtsur. Slat. 42 Ed. 3. cap. 
9. 1 Ed. 6. cap. 15. 

Count, The iherifFs court fo called. See Turn, and 
Black. Cm. OfV. 270, 404, 417. 

CottmanuRtO, Martial exercifes frequent in former 
ages, wherein the combatants fought with blunt weapons, 
and in great companies; the intent of them was to inure 
man to the wars. Vide Jufts. 

Cottt tciupao p}i(t 0 i»uro;c eft, i. e. Always was, and 
is at prefent ready; and is a kind of plea by way of cxcufe 
for him that is fued for any debt or duty. Broke 258. 
See Black, Com . 3 F. 303. 

Coinage, {Towagium, Fr. Towage) Is the rowing or 
drawing a fhip or barge along the water by another (hip 
or boat faftened to her; or by men or beafts on land : It 
is alfo money which is given by bargemen to the owner 
of ground next a river where they tow a barge or other 
veftel. Plac. Pari. 18 Ed<tv, 1. 

Coton, ( Oppidum , Villa) A wa lied place or borough ; 
The Old boroughs were firft of all towns; and upland 
towns, which are not ruled and governed as boroughs, 
are but towns, though indofed with walls. Finch 80. 
There ought to be in every town a conftable, or tithing- 
man 3 and it cannot be a town unlefs it hath or had a 
church, with celebration of facramcnts and burials, &r. 
But if a town is decayed fo that it hath no houfes left, 
yet k is a town in law, 1 Inft . 115. Under the name of 
a town, or village, boroughs, and *tis faid, cities are con¬ 
tained ; for every borough or city is a town . Where a 
murderer efcapes untaken in a town, in the day-time, the 
town fhall be amerced. 3 Hen, 7. cap. 1. And a town- 
/hip is an Twer able for felons goods to the King, which may 
be feized by them, t R . 2. c. 3. Butfceji Ed. 3. cap. 
3. A cuftom may be aliedged in a town, lie. See Black. 
Com* I V. 114* 

# CdtfnsCtevk, Ought not to be a Popijh recufant con- 
vi€t. 3 Jac. I. c. 5* flow to deliver a kiicduie of fines, 
&e. to the IheriiF. tttfs) Car. 2. c. 22. And a du- 
pllfaie into the court of Exchequer. Ib. How punifh* 
«hle%rdifc;hargingor concealing an indictment, lAc. Ib. 
Or not'returning eftreats into the court of Exchequer. 

3 Gw. 1. c, 1 j. 

Cttbftflc, Were little boats, fo called from their being 
made out of fingle beams, or piece* of timber cut hollow. 

; Florence of fVercrfter, pag. 6t8. 

10 U Crnbin, 
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Crabce in churches, was that we now call branchy 
made ufually with brafi, but formeily with iron. W, 
A (rate by which horfes in their gears draw 
a cart, plough, or waggon. Paroch. Antiq. 549. 

CtT* 5 C, In general fignification is traffick or merchan¬ 
dize : Alfo a private ait, and way of living. All the 
King’s fubjcfts were to have a free t*ade with F ranee. 
Spat*, &c. Stat. 3 Jac , 1. tap. 6. But by 1 W. & M. 
cup. 34. all trade with Trance was prohibited during the 
1 f arf and importing goods was declared a common nu- 
fance, and the commodities were to be feizcd and burnt; 
the vcdels with their furniture, tele. to be forfeited ; and 
Undine Roods, or aflifting therein, incurred a penalty ot 
cool. Though the prohibition of trade to Fiance was 
taken off and repealed by 9 J«b. cop. 8. I he King 
was enabled to prohibit all trade with Sweden, on the in¬ 
tended invalid) of this kingdom, by the late king of 
Sweden, 3 fiVo. 1. cap. 1. All trade v.nh Spam, during 
the late war, was ptohthited ; and no goods of the growth 
or manufailure of Old Spain, to be imported into Great 
Britain or Inlaid. Sc t. from any place, mint or unroixed 
with commoditittofany other nation, on pa n ot fvlett- 
ine the roods and tn bic value ; ana alio the flop or vef- 
irl, with all her iurnituic, Ui. Stat. 13 Cep. 2. cap. 27. 
None of the King’s fuhjerts may trade to and with a na¬ 
tion of Infidels without the King’s leave, becaule of the 
danwer of rrlinqnidling ehrifti.n.ity : And Sir F. award 
Uk, fa id, That he had feen a licence fiom one of our 
Kings, reciting, That he having a fpecial trult anti con¬ 
fidence that Inch a one, his fubjett, would not decline 
his faith and religion, liccnfed him to trade with Inu- 

dels, iS'c. i A W. elbr. 33 ‘- . As 10 t r ' va ! e . trai,es ’ at 
Common law, none was prohibited to exercile any par¬ 
ticular trade, wherein he had any fki.l or knowledge; 
and if he ufed it unfleilfully. the party grieved might 
h::vc Iiis remedy againft him by aftion on ihc cafe, CSV. 
}>v the C Him* a nun mull lerve ieven years apprattice- 
fl’ip before lie can let up any trade ; though it hath been 
rdolvrd that the flatute doth not prohibit the me of a 
trade for a family, but the publick ufe of it in gt neral. 
An iudiftn.ent on ? Elite, c. 4 - «ercifing a trade uled 
at that time in Great Britain, qualhed, it fhould have 
been England, theie being then no fuch kingdom as 
Great Britain. I Strange $ 5 2 * . 2 { ,ra W c U R **' 
c 5. If a bond or promife redraws the cxcrcife of a trade , 
though it be to a pauicular place only, if there was no 
coniiderafiuii for it, it is void; if there be a confidcra- 
tion, in fuch cafe it may be good : But if the rcftraint he 
trend ai throughout England , although there be a confi- 
deration, it will be void. 2 UU. Abr . 1 79 * ***• 

,416. 2 Strange 739. Hence we fee how the law fa¬ 
vours trade, &c. Vide Black. Com. 1 P- 427. 4 P. 154, 

160,' 167, 412, 4 ! 7 * 4 21 * 4 H* 4 2 7 » 43 2 * 

Crabc, Companies of, and their privileges and advan¬ 
tages, fee Merchant. . . , , 

Crabcfmcn, Anions againft. 7 here is in law, always, 
an implied contra# with a common taylor, or other work¬ 
man, that he performs his bufinefs in a workman-like 
manner: in which, if they fail, anaffiononthe cale l.es 
to ice over damages for fuch breach of their general under¬ 
taking. ..**.54. • Saund. 3 *+. But ill employ a 

perlon to tranfaft any of thefe concerns, whole common 
profeflior. and bufinds it is not, the law implies no fuch 
general uudenaking; but in order to charge him with da- 
inape*, a fpecial agreement is required. Black, tom. 3 

Craga, A waggon without wheels; mentioned in Mon. 
Ang. Tom. I pag. 851. 

<£r(UU*£>il, fee Oil. 

Craft, Bread of Trait was formerly what we now call 

white-bread. . 

ftraftO?#* Perfons guilty of high-treafon. All trai¬ 
tors from the time of conviction, are incapable of making 
te(laments. Black. Com. 2 V. 499. See Treafin. 

& ranfenpt, Is the copy of any orginai writing, or 
deed, h?c. where it is written over again, or exemplified, 
Stat. 24 tet 35 Hen. 8. cap. 14- 
Cranfcripro pew* flnfo iebati mittenho fix Cancel* 
inriam, A writ for certifying th tfoot of a fine levied be- 


T R A 

fore juftices in eyre, life, m the Chancery. Reg. Origt 

66 |tanrttfpto fficcosnftionip fa8* 

ftinewntiblffl, t r. Is an old writ to certify a xecogni , 

zance taken by juftices in eyre. Rig.Orig. ' S** . ,. 

Cranlgrcffione, A writ or aftion oltnjpajt, according 

to Fitzherbert. _ , 

Cranflw, (from Trm/tf) Is ufed for a warranOiom the 
cuftom-houfe, toletpafs. 14. Car. z. cap. 11." 

■CtanOtOIV. Is the oppoflte to heal: Iranfitery afttons 
arc thofe that may be laid in any county, or place; fuch 
as personal aftion of trcfpafs, tec. Sec Local, and Black. 

Com. %V. 294. . 

Cranflation, (franflath) In a common ienfe of the 
word fignifics a verfion out of one language into another; 
but in a more confined acceptation, it denotes the fetting 
from one place to another, and the removal of a bifliop to 
another diocefe, &c. which is called Traujlating: And fuch 
a biihop writes not anno confecrationis, but anno trunca¬ 
tion is no/tra, &c. A bilhop travjlated, is not confecrat- 
ed de nevo : for a confecration is like an ordination, ’tis 
an indelible charafter, and holds good forever, 3 Salt 
72. But the bilhop is to be a-newelefted, isle, 1 Salk . 
137. Sc e Population. 

<£tanf|lCJtatfon, Is the banifliing or fending away a 
criminal into another country. And by flatute, if any 
one convifted of felony, fhall in open court pray to be 
tn.njported, it mav be done if the court thinks fit. 31 
Cur/z. cap. 2. The 4 Geo. 1. cap. it. was made for the 
more effectual tranjjortation of offenders convict of felony, 
or larceny* within the benefit of clergy, tfc. And all 
charges in tranfporting felons, are to be borne by the 
pl.f'ce for which the court was held, &c. By the 5 Geo. 

1. cap. 28. Deer-ftealers may be tranfported to the plan¬ 
tations, tffr- And if any pexfons forcibly hinder otiiccrs 
of the cuftoms, in executing their ofcice, being armed 
with weapons, and eight in company, they fhall be tran- . 
fported, by 6 Geo. 1. Sothtce perfons aflembled near the 
fea coafls, with fire-arms, to run uncullomed goods. 
Star, o Geo. t. c. 35. Dircftions for trial of offenders 
who return from tranjpdrt&iion, or du not tranfpert theni- 
felves. *6 2. r. 15. Reward for convicting fuch 

offenders. Uid. . 

Returning from tranfportation, or being feen at large 
in Great Britain before the expiration of the term, for 
which the offender was fimtenced to be tranfporteU, is a 
capital offence againft public juliicc, and is made felony 
without benefit of clergy, by ftatutes 4 Geo. 1. <• 11. 6 

Geo. 1. c. 23. W 8 Gm. 3. c. 15. 

^Cranfpojtatfon, Of goods and merchandize, is allowed 
and not allowed, in many cafes by ftatute, for the advan¬ 
tage of trade. See Merchant, See. 

Cranfubftantfatfon, (: Tranfubfantiatio) Is a converting 
into another fubftance : To tranfubfianti ate, i. e. Ouidpiam 
in aliam fubflantiam concerto. Litt. Diri. A declaration 
againft the doftrine of tranfubfianiifit vied in the "church 
of Borne, is required by the Stat. 30 Car . 2, cap. x. 

Ctabciiere. Inh-keepers are to feceive travellers, and 
find them lodgings, viftuals, &c. And on refufal, a 
rcafonable price being tendered, they may be indifted and 
fined ; or aftion of the cafe lies againft them. 2 Ha<tvk. 

2S |:r»Derrc, (from the Fr. Travtrfer) Is ufed in the law 
for the denying of fomc matter of faft, alledged to be 
done in a declaration or pleadings ; upon which the ofher 
fide comes and affirms that it was done ; and this makes a. 
fingle and good ifl'ue for the caufc to proceed to trial: 
And the formal words of a traverfe arc in our French* 
Sans ceo, in tatin Abfyue hoc, andju Englifli without that, 
that fuch a thing was done or not, fcfr. Kitch. 2 17, 
Weft. Syvib. far. 2. A plea will be ill, which neither 
traverjeth, nor confeffcth the plaintiff’s title, tec. And 
every matter in'faft, alledged by the plaintiff*, may be 
trover Jed by the defendant,, but not matter of law, or 
where it is part m uter bf law and part matter of faft ; 
nor may a record be trawsrjed which is not to be tried hy 
a jury. And if a matter be exprefly pleaded in the affir¬ 
mative, which is exprefly anfwcred in the negative, no 
traverfe is necefl*ary, there being a fufiirient illuc joined ; 

alfo 
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alfo where the defendant hath, given a particular anfwer 
in his plea, to all the material matters contained in the 
declaration^he need not ra!$p a traverfei for when the 
% thing is answered, there needs no further deniaL Crv. 
Eliz. 755* Tehs. 173, 1*93, 195. 2 Mod. 54. , Jf a 

traverfe contain no more than the party hath pleaded 
before, it will not be good : Mo traverfe ought to be ta¬ 
ken but where the thing traverfed is iffuable: And where 
one will dlake a traverje to a declaration, he ought to 
traverfe that part of it, the doing whereof will make an 
end of the matter, when the point is determined by the 
jury. 2 Roll Rep. 37. 2 Ldl. Abr . 587. 3 Nelf. Abr. 

^As one traverfe is enough to make a perfeft iffue, a 
traverfe cannot be regularly taken upon a traverfe, if ’tis 
well taken to the material point, and goes to the fub- 
ftanq? of the aftion j but where the firft traverj; is not 
well taken, nor pertinent to the matter, there to that 
which was futHciently confeffed and avoided before, the 
other party may well take a traverfe after fucli immaterial 
traverfe taken before: And if fpecial matter alledged in a 
foreign county in the defendant’s plea be falfe, the plain¬ 
tiff may maintain his aftion, and traverfe that fpecial 
matter; and in fuch cafe a iravsrfejon a traverfe hath 
been adjudged good. 1 Sound. 32. Poph 101. , 

Thcfe rules are to be obferved in traverfes: 1 ♦ The tra* 
tver/e of a thing not immediately alledged, vitiates a good 
bar. 2. Nothing muft be traverfed but wjiat is exprefty 
alledged. 3. Surpldfagcin a plea doth not inforce a tra - 
<verfe 4. It mull be always made to the fubftantial part 
of the title. 5. Where an aft-may indifferently be in¬ 
tended to be at one day or another, there the day is not 
travtrfable. 6. In aftion of trefpafs generally the day 
is not material; though if a matter be to be done upon 
a particular day, there it is material and travtrfable. 2 
Roil. Rep. 37. I Roll. Rep. 235. Ttlv. 122. 2 Ldl. 

Abr. 313. If the parties have agreed on the day for a 
thing to be done, the traverfe of the day is material j 
but where they are not agreed on the day., it is oiher- 
wtfe ; and though *fis proved to be done on another day, 
*tis fufticient. Point. 280. Per Holt Ch. Juft. Where 
a traverfe goes to the matter of a plea, &c. all that went 
before is waved by the traverfe j and if thef traverfe goes 
to the time only, it is not waved. 2 Salk. 642* In ac¬ 
tion of trefpafs, a particular place and time were laid in 
the declaration, and in the plea there was a tmverft as 
to the place, but not as to the time : On averment that 
it was eadetn trmfgrcffto, the plea was held good, 3 Lev. 
227. 2 Lutw. 1452. Where a plea in jollification of a 

thing is not local, a traverfe of the place is wrong. 2 
Mod. 270. The fuMance and body of a plea muff be 
traverjed. Hob. 232. But tf traverfe that a perfon died 
jfeifed of land in fee mo do £jf forma as the defendant had 
declared, was adjudged good. Hutt. 123. A lord and 
tenant differ in the ferviecs, there the tenure and not the 
feifin ill all be traverffd; but if they agree in the Services, 
the feifin and not the tenure is traverfable ; and it is a 
general rule, that tiff; tenanr iliall never traverfe the feifin 
of the fervices without admitting the tenure. March 
116. 3 Nelf. Abr. 361. That which is not material nor 

traverfable , is not admitted when it is alledged, and not 
iraverted. 2 Salk. 361. But the omitting a traverfe 
whetfjc is neceffary, is matter of fubftancc. 2 Mod. 60* 
And a traverfe of a clebt is ill when a promife is the ground 
of ihc aftion ; which ought to be traverfed , and not the 
debt. Leon. 252. 

A traverfe fhould have an inducement to make it re¬ 
late to the foregoing matter. And^’tis no good plea for 
the plaintiff to reply, that a man is alive who is alledged 
to be dead, without *traverjing that he is not dead. 

3 Salk. 3$7. 4 J». ^ > a faid that where a traverfe akfyue 
hoc comprizes the whole matter generally, it may conclude 
£ff it hoc pan* fe fuptr pattiam ; but when it traverfes a 
particular matter, the conclufion ought to be with an aver - 
mint, » Sate; +• . . ' 

<traverfe may be in an anfwer inG banctry* replication, CJT c. ; 
In an aft ion upon a bail bond the arreft is no t traverfable. 

1 Strange 444. Traverfi of a feifin in fee is ill, where a 
lefs eftate would be fufficient. 2 Strange 818. Where 
the party confeffes and avoids, he ought not to traverfe: 
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And it may be paffed over and iffue taken upon thd 
traverfe. 2 Strange 837. See Chancery, and Black* Com. 
3^.312. 

Cvabcrfe of ait iutnftmcnt 03 p?cfcutiucnt, t* to 
take iffue upon, and contradift or deny feme chief point of 
it; As in a preferment .again ft a per fun* for a highway 
overflowed with water, for default of fcouring u ditch, 
&c. he may traverfe the matter, that there is no high¬ 
way, or that the ditch is fufticiently figured ; or other- 
wife traverje the caufe, via. That he hath not the land, 
or he and they whofe eftate, have not ufed to fcour 
the ditch. Lamb. Eire*. 521. Bock Entr. See Black. 
Com . 4 V , 345, 

Cftlbcvlc of an Office, Is to prove that an inquifitioBL 
made oNands or goods by the efeheator, is defective and 
untruly made. No prrfon fhall traverfe an office, unlcfs 
he can make to himlell a good right and tuff: And 
if one be admitted to traverfe an office, tin* ad- 
million of the party to the traverfe , doth fuppoie the 
title to be in him, or clfe he had no caufe 01 traverje . 
Vaugh. 64. 2 Lill. Abr. 590, 591. The traverje of an 

inquifition for the King is to be confidcred as a debt, and 
the pfrofecator may carry down the record. 2 Strange 
1208. See Black. Com. 3 V. 260. 

Cratierftim, Signifies a ferry: It is mentioned # in the 
Monafiicon . Tom. 2. pag. 1002. * 

CtatDicrmen, A kind of fifhenuen on the river Thames, 
who ufed unlawful arts and engines to defiroy fifti, of 
which Come were termed ‘i inckermen, others Hebbo-mcn , 
and TrawUrmcn , &c. And hence come to trowl or it an A 
for pikes, S tow's Surv. Lend. pag. 19. 

CrapibaUdU. See JuJiices cf Traylbaftcn; and ffe 
copies of feveral commiflions granted to* them by Edward 
the Fir ft, in Spenman's Ghffwy, verbo Truylbafton. The 
common people in thofe days called them Traybafton, quod 
fonat, trahe b&cnlum. Edward the Fird m his thirty-fe- 
cond year, fends out a new writ of inquifition, called 
Xrailbajlon, againft intruders on other men’s lands, who, 
to oppjefs the right owner, would make over their lands 
to great men ; againft batterers hired to beat men, break¬ 
ers of the peace, ravilhers, incendiaries, murderers, fight¬ 
ers, falfe affifors, and other fuch malefaftors: Which in- 
quiiition was fo flritlly executed, and iuclt fines taken, 
that it brought in exceeding much treafurc to the King. 
Cbron* fol. 111. See Plac. parliament aria, fot. 211, & 
280. And 4 Inf. 186. And in a parliament t Ric. z. 
the commons of England petitioned the King, that no com- 
milfion of Eyre or Traylhajlsn, might bo iffued during the 
wars, or for twenty years to come. Ret. Par . 1 A\ 2. 
Cowell. 

CraptO?, (ff* raditor , Prodder) A ftate offender, betray¬ 
er, ifc. See Treafon. 

CraptetOttO, ( Perfidiofies ) Treacherous or full of diiloy- 
alty, Lat. Law Dili. 

Crapterouo pofftton. Of taking arms by the King's au¬ 
thority againft his perfen, and thofe that are cominiilioued 
by him, is condemned by the Statute 14 Car. 2, cap. 3. 

C, Iff. 4t. Tempore Regis Edwardi., Thcfe initial Jet- 
tera have this continual note of time in the demejday re - 
giftety where the valuation of manors is recounted, what 
it was in the time of Edward the Cenfeffor ; and what fince 

the conqueft. As in Qxenfordfclr - matterium de Bur - 

c eft re, T. R. E. valuit qutndecim libras , modo fexdccim • 
Cowell. 

Cmfon, (From the Fr. Trabir , to betray, and Tra- 
hifon , betraying, contrafted into treaferi) is the crime of 
treachery and infidelity to our lawful fovereign ; the Latin 
word for which ufed in law is proditio. 

Trcafon is divided into 

IiighTreafon, Alta proditio, 
and 

Petit Trcafon, Proditio perva. 

Mention is alfo made, in Tome of our llatutes of ae- 
cumssdative and canftruftive trcafon. High trcafon is de¬ 
fined to he an offence committed againft the fecurity of 
the King and kingdom ; and as all treafons include fe- 
lony, the word pnditorie mull be ufed in the indiftroent 
for titafon, to difticguifli ir. 3 Uft. 4, 15. The great- 
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aeft of this offence of treafon an d feverfry of die pninllh- 
ment thereof, is upon two reafans, becmffc die fafcty, 
peace and tranquillity of the kingdom, is highly concern¬ 
ed in the prefcrvation of the perfon and government of 
the King; and therefore the taws have given ail pofchle 
fecurity thereto, under the fcvereft penalties: And as the 
fubjefts bare prote&ion from the King and his laws ; fo 
they arc bound by their allegiance to be true and faithful 
to him. i Hub's Hift. P. C. 59. 

At Common law there were different opinions concern¬ 
ing high treafon; and before the ftatute 25 Ed. 3. Trca- 
fon was a very uncertain crime; for the killing of the 
King’s brother, or even of his melftnger, was taken to 
be included in itj fo when aQs tended to dimjinifh the 
dignity of the crown, and where a man grew popular, 
this was con {trued to be incroaching royal power, and 
held to be treafon; fo that by the cxcefs of the times, 
any crime by aggravating the circumftanccs of it, was 
heightened into treafon : Wherefore this ftatute was made 
to determine what fliould be treafon ; and fince the mak¬ 
ing thereof, there can be no cooftru&ive treafon ; i. t. No¬ 
thing can be conftrued to be treafon, which is not literally 
fpecified in that aft; nor may the ftatute be conffrued 
by equity, becaufe it is a declarative law, and one decla¬ 
ration ought not to be the declaration of another; be¬ 
tides it was made to fecure the fubjeft in his life, liberty, 
and eftatc, which by admitting conftrunions to be made 
of it, might deftroy all. 1 Hawk* P. C. 34. 3 Salk, 

338. 

The ftatute 25 Ed. 3 .cap. 2. (reciting that divers opi¬ 
nions having been, what cafes Ihould amount to high trea¬ 
fon) cnafts and declares, That if a perfon doth compafs 
or imagine the death of the King, Queen, or tbeir eldeft 
fon and heir ; or if he do violate and deftower the King’s 
wife or companion, or his eldeft daughter unmarried, or 
the wife of the King’s eldeft fon; or if he levy war 
again# the King in his realm, or adhere to his enemies, 
give them aid and comfort in the realm, or elfewhere, 
and thereof be probably attainted of open deed ; and if a 
man counterfeit the King’s Great or Privy Seal, or his ; 
money/ or bring falfc money into the kingdom, like to 
the money of England , to make payment therewith in de- \ 
ccit of the King and his people; or if he kill the Chan¬ 
cellor, Treafurer, or any of the King’s juftices in either 
Bench, Juftices of Affifc, IsV. being in their places, do¬ 
ing their offices; thefe cafes are to be adjudged treafon : 
And if any other cafe happen before the juftices, fup- 
pofed to be treafon, they mall not proceed to judgment 
till it be declared by the King and parliament whether it 
ought to be judged treafon or not. 

This ftatute may be confideredas one of the grtateft 
bulwarks of Englijh liberty. 

But to proceed. It was made high treafon to wifli or 
defirc, by words or writing, or to imagine the death of 
the King, Queen, or their heir apparent; or topublilh, 
that the King was an heretick, fchifmatick, infidel, (sft. 
by 26 H. 8. c. 13. And to endeavour to depofo the King, 
or affirm by writing, that he is an ufurper, tyrant, be. 
was declared treafon by the 1 Edw. 6. c. 12. But thefe 
are repealed by 1 Mar. which ena&s. That no aft, deed 
or offence, {hall be deemed or adjudged treafon, but fuch 
as are declared and exprefled to be fo by the 25 Ed. 3. 
concerning treafons. 1 Mar. Sejf. 1. c. t. AH treafons 
were fettled by the Stat . 23 Edw. 3. e. 2. And by 1 
Mar. c. 1. that was re-mforced and confirmed, and 
made the only ftandard of treafon; the iMar. takes away 
the power of the King and parliament to adjudge any 
thing elfc to be treafon/ than what is declared to be fuch 
therein : So as no crime is at this day high treafon, petit 
treafon, or mifprifion of treafon, unlefs it be declared by 
25 Ed. 3. or by fome ftatute fince the 1 M*r. cap. I. All 
other ilatutes made between thofe two afits concerning high , 
treafon are abrogated; but fince 1 Mar. many offences 
are made high treafon by ftatute, which were not fo be¬ 
fore ; as relating to the Pop*, Popifi Pritfit and Papijb, 
the Protcjlam Succejftm, b e. And to fay that the King is 
a Papift, or that he intends ro introduce Popery 3 intend¬ 
ing death or bodily harm, Of a reftraint of the King’s per 
fon; or to incite an invafion, and fuch intention! 
declared by printing, writing or fpeaking, the offenders 


Mi be adjudged tmton. i * Or. *. e. t. It de< 
dared treafon for perfons 10 fend any arms, powder, molts, 
cordage, bf#. to France, duryig the law war, by 3 & 4 
W. b M. c. 13. Correfponding with the pretended 
Prince of Wales* or remitting him money- is made high 
treafon. 13 W. 3. e. 3. And if any one mall xnalicioaf- 
Jy by writing or printing, declare that the King is not 
lawful King, or that the Pretender hath any tide to the 
crown, he {hall be guilty of treafon. 4 & 5 Ann. c . 3. 
Officers or foldiers of this realm, holding cOrrefpondence 
with any rebel, or enemy to the King, or giving them 
any advice, information by letter, meftage, be. is de¬ 
clared treafon by the 2 (if 3 Ann. c. 20. And if a iubjed of 
Great Britain or Ireland fhall inlift himfelf* foldier, with 
intent to go beyond fea, to ferve any foreign prince or 
ftate, he Stall foffer and forfeit as in trealon. See is 
Ann. ft. 2. e. it. and 9 Geo. 2. e. 30. 

Thefe are the chief of our fixtures ancient and mo¬ 
dern, declaring what offences {hall be treafon; and trea¬ 
fon committed out of the realm may be tried in B. R . as jf 
the offence had been done in the county of Mtddb/ex; 
alfo they may be inquired of and tried in fuch county as 
the King thinks tit, ©v. A party within one year after 
outlawry for treafon, may furrender himfelf to the Chief 
Juftice of England, and traverfc the indi&mentj and 
none fhall be attainted of treafon but by the teftimony of 
two wimeffes, be. by Stat. 35 H 8. c. z. 5 ef 6 Edw. 
6. c. 11. 

All trials for high treafon fhall be according to the 
enurfe of the Common law, and not otherwife. 1 & % 
Ph. & M. tap . 10. And perfons indj&ed for treafon, 
are to have a copy of the indi&metrt five dayB before trial, 
to advife with counfcl 5 and fliall be admitted to make a 
foil defence by counfel learned in the law,' and by lawful 
| wftneffes, be. and there muff be two witneffes to the 
fame overt-ail, or two a&s of the fame treafon produced 
I face to face, to make out the treafon againft them. 7 W. 
3. tap. 3. 

If one witnefs in high treafon be pofitive, and the other 
is only by hearfay; thefe are not two lawful scoffers 
within the Ilatutes: But two witneffes are not required 
either upon the indictment or trial of treafon for counter¬ 
feiting money, By the provifo of the ftatute 1 b' 2 P & 
M, Offenders guilty of high treafon by being concerned 
in the rebellion in the ftrft year of K. Geo. 1. were to be 
tried before fuch cotnmiffioners of oyer and terminer and 
gaol-delivery, and in foeh county as his Majcfty by any 
Gommiffion under the Great Seal fliould appoint, by law¬ 
ful men of the fame county, as if the fall had been there 
committed: This extended only to perfons alhially ist 
arms* 1 Geo. 1. e. 33. Ail are principals in high trea¬ 
fon ; and on attainder of treafon, the blood of the crimi¬ 
nal is corrupted 3 he {hall be drawn, bang’d and quar¬ 
ter’d 3 and forfeit his lands and goods to the King, be. 

Treafon by tHe Stat. 25 Ed. 3. in ccmpetjhg and ima¬ 
gining the death of the King , muff bte mauitefted By feme 
overt-aft 3 as by providing arms to do it, confuhi&g to 
levy war again# him, writing letter* to excite others to 
join in it, alfembllng perfons in order to imprsfon or de- 
poferhe King, or to get him into their power, be. thefe 
afts are fufficient to prove that one compal&d or imrained 
the death of the King, and to make a ma&.gailtv oMhigK 
treafon. 3 Uft. 6, ta. It has heeanmerygreat qt 
whether words fpoken cat* amount to high treafon! But 
it was refolved in the trial of the regicides, that though 
a man cannot be jndifted of high treafon for words only ; 
yet if he be indicted for compaffing the King’s death, 
thefo words may be Iqjd as an overt ad, to prove that 
he compared the death of the King 3 and to fopport this 
opinion, the cafe of a perfon was cited who waa in- 
lifted of treafon, Amo 9 Car. t. for that he being*the 
King’s fohjeft at Ufim % ufed thefe weeds: IwlMmtht 
King* {innuendo King Charles) if I may earn to him; and 
afterwards he came into England for that pnrpoft j and 
two merchants proving that he fpoko the wordf, for that 
his traitorous iwtemaiid the wicked imagination of Ms 
‘wnrt was deefared by thefo words, it was held to be 
vigh rrvaftm by the Common law, ami within the fta- 
wice of the 25 Ed. 3. tap. 2. Cro. Car. 24a. 1 Lw. 
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the Kings life, will amount to atr overt aft of cdm* 
paffing or imagining the Kang’s death f as the compriEng 
or imagining the death of the King is the treafon, words 
are the mod natural way of cxpreflthg the imagination of 
the heart, and may be good evidence of it; And any 
external aft which may be a mamfcftation of fuch ima¬ 
gination. is an overt aft ; but although words may be 
an overt-aft of treafon, they mull be fo certain and po¬ 
sitive, as plainly to denote the intention of the Ipeakcr, 
and be laid with an averment. that they were fpoken 
de Rtge, &c. i M. iV C. 40. a Soli. 631. 3 

Mod. 52. 

The maxim, that no words can amount to treafon at 
this day, is not generally true ; and notwtthdanding the , 
objeftion made againft words being high treafon, from 
x\\ 4 ftat. 1. M. cap. 1. wherein it is laid, that many 
honourable perfons, and others of good reputation, had 
then of late for words only fuffered lhameful death, 
that the feverity o£fuch like dangerous and painful laws 
fhould be abolifoed : It was enafted, That no offence 
made treafon by words, writing, cyphering, ftfe. fhould 
be adjudged treafon . It appears from the next part of 
the preamble of the faid ftatiite, that it is applicable only 
to the ftatutes in the time of King Hen. 8. which made 
bare words high treafon. And in the hr ft edition of Hale's 
picas of the Cro wn it is twice faid, that it hath been ad¬ 
judged that words are an overt-aft ; though in the latter 
edition it is faid, that comparing by bare words is not t 
an overt-aft, ftfr. 1 Hawk. 41. 

■ Ever fince the revolution,'it has been the conllant 
practice, where a perfon, by treafonable difeourfes, has 
roanifefted a deiign to murder or depofe the King, to 
convift him upon fuch evidence : And Chief Juftice Halt 
was of opinion. That exprefs words were not neceffary to 
convift a man of high treafon ; but if from the tenor Of 
his difeourfe, the jury were fatisfied he was engaged in a 
defign againft the King’s life 5 this was fuffieient to con¬ 
vift the prifoner. State Trials t Vd, 4* pag. 172. 

Words of perfuvjton to kill the King, are ©vert-afts 5 
of comparing his death; and it hath been adjudged,, 
that he who intended by force to preferibe laws to the i 
'King, and to reftrain him of his power, doth intend to ; 
deprive him of his crown and life ; that iLa man be ig¬ 
norant of the intention of thofe who take up arms a- 
gainft the King, if he join in any aftion with them, he 
is guilty of treafon; and that the law cemftrueth every \ 
rebellion to be a plot againft the King’s life, and a de- 
poling him, becanle a rebel would hot fuffer that King ■ 
to reign and live, who will punifh him tor rebellion* 
Moor 6zo. 2 Sedk. 6$.' '■ 3 Nef/ldbir. 3H5* 

It is faid that words fpoken t»draw away the affeftion ^ 
«tf the people from the King, and to Jtirfoem up againft - 
him, tend to his death and cleftrttftion, and we treafon : 
But the imagination,!!! high ttvafen, without aft- or word, - 
is not punilhablc, Dyer 128. 1 Ref. Jenk. Cent . 88. , 

If words are fet dogrn in writing, arid kept privately in 
one’s elofet, they are not an ovcrt**ft of treafon, except j 
the words arc publifoed.* Kef. 20. But it hath been j 
held, that treafonable matter put in writing, feribert tft 
agere ; and though it was not publifoed. but font in a 
box to the King, it foe wed the intent of the party to be 
high treafon. 2 Roll. Rep. 88. 

Under the head ot comparing and imagining the 
King’s death, intention oi treafon proved by circumftances, 
is high treafon : The law takes nbtice of intentions to 
commit treafon t and mens aft ions are governed by their 
intentions, fcfr; 1 Inft . 140. ^Moi. 206. Foe a man ( 
to fay that he will bc^King after the King’s death, hath 
been adjudged treafon: And fo to prophefy when the King 
foal! dies wr this may Imply a knowledge of a coitfpi- 
racy. Roll Rep. 88. 

There rouit be a compaffmg, latent or imagination to 
kill the King, to make the offence treafon ; the killing 
him per 'infortunium, m Sir W*> Tjrret killed King 1 Pm& 
x. by the glanch mF»n arrow in New Fbdkft, is not treat 
ton : And though by the tndtbt law, if» madman killed^ 
or offered to kill tjbi.tr King, it was held to be treefon ; 
by the 25 Ed. u by Forccof the words empafo or 

imagine* he that it *» tompot mentis, ahd ; totally deprived 
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of all cempaffmgs and tmagkatiotts, cannot commit high 
treafrn 9 but it «mft be an abfolutemadnefe, and total oe- 
privation of memory. 3/^6. 

If the huiband of a Queen Regent confpire her death; 
ora Queen Confort foall confpire the King’s death, ei¬ 
ther; of thefc aits are treafon: And though the cotopttfing 
the death of the Queen Confort be treafon, by the 2$ Ed 5. 
this mull be intended during the marriage ; aud is-doih 
not extend to a Queen Dowager, 3 Inft, 8. And the 
eldeft fen and heir of the King, that is living, is intended 
by the faid aft, though he was riot foe fit’ll fon; but Ji* 
the heir apparent to the Crown be a collateral heir, he 
is not within the ftatutc ; nor is a confpiracy againft Inch 
collateral heir, treafon by this aft. Ibid. 

Alfo violate*# the Queen Confort is high treafon, and her 
yielding and conienting to it is treafon ; but this doth 
not affeft a Dowager Queen ; So likewife violating the 
Wife of the Prince is treafon only during the cov erture. 

I 3 inft. 9 * And the eldcft daughter of the Ksng is fuch a 
daughter as is eldclt not married at the time of the viola¬ 
tion, which will be treafon, although there was an elder 
daughter than her, who died without iffue : for now the 
ekk*r alive has a right to the inheritance of the Crown, 
upon failure of iffue male; And violating the Queen’s 
perfon, &c. was high treafon at Common law, by reafon 
it deftroyed the certainty of the King’s iffue, and con- 
fequently railed contention about the fuccelHon. H. P. 
C. r6. 

A Queen Dovoager after the death of her hufoand, is 
not a Qijcen within the iltatute ; for though foe bears the 
title, and hath many prerogatives nnfwcring the dignity 
of her perfon, yet foe is not the King’s wife or com¬ 
panion ; And a Q,ucen divorced from the King a vin¬ 
culo matrimonii, is no Queen within this i i i\, although 
the Kifig be living; which was the cafe of Q^ Katha¬ 
rine, who after twenty years marriage with King Hen. B. 
was divorced caufa ajfnhatis. 1 Hales HijK P. C. 
124. 

At Common law compal&ng the death of any of the 
children , and declaring it by overt-aft, was taken 
to b§ treafon; though by this ftatutc it is reftrained to the 
eldeft fon and heir. Ibid. 125. 

By the Common law, levying war againft the King was 
treafon : But, as in cafes of high treafon , there mu ft 
be an overt-aft 5 a confpiracy or comparing to levy war 
is no overt-aft, untefs a war is aftually levied; though 
If a war is aftually levied, then the confpirators are ail 
traitors, although they are not in arms: And a cop- 
fpiracy to levy war will be evidence of an overt-aft to 
maintain an indiftment for comparing the King’s death ; 
but if the indiftment be for levying war only, proof mail 
be made that a war was levied, to bring the offender 
under this claufe of the 25 Ed. 3. ft. c. r. 2. 3 Inft. 8, 9. 
H. P. C. 14. If two or more confpire to levy war, and 
one of them alone raifes forces 1 this foall be adjudged 
treafon in all. Dyer 98. 

Perfons railing forces for any publick end or puipofe, 
and putting themfelves in a pofture of war, by chilling 
leaders, and oppoling conftables or guards, ft/7, is high 
treafon ^Formerly there was a great riot in London by foe 
apprentices there, feme whereof being imprifontd, foe 
reft confpircd to kill the Lord Mayor, and releafe their 
comrades; and in order to it, to provide tbcxbfejves 
with armour, by breaking open two houfcs near the 
Tower ; they marched^ with a doke on a pole, inftiead of 
an enfign, towards the Lord-Mayor’s houte ; and in the 
way meeting with oppofmon from the foe riffs, refilled 
them; this was hel’d levying of war, and treafon* Trin. 
37. Eln 5. Sid. 358. 

Thofe who make an infurreftkm m order to red refs a 
publick grievance, whether it tie a real or pretended one, 
are faid to levy war againft foe King, although they have 
no direft defign againft his perfon $ as they are for doing 
that by private authority, which he by publick juftice 

a ;te to do^ which gtanifofely tends to a rebellion: For 
mipk i Where great numbers by force endeavour to 
removeperfons froifcn the King, or to lay violent 
hands on a privy counfellor, or revenge themfelves againft 
a toagiftratc for tfeocuting his office, or to deliver men 
onto? prifon, expel foreigners, or to reform the law of 
10 X religion, 
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religion, to pull down all bawdy-houtes, to throw down 
all inclofures in general, &c. But where a nuraber of 
men rife to remove a grievyce to their private interefr, 
as to pull down a particular iaclufure, they are only rio¬ 
ters ; for there is a difference between a pretence that 
is publick and general, and, one that is private or parti- 
cular. 3 Inft. 9. H. P. C. 14. Kel. 75. 1 Hawk. 

P . C. 37* 

It was refolved by all the judges of England in the 
reign of King Hen. S. that an infurredion againft the 
ftatnte of labourers, for raifing their wages, was a levying 
of war againft the King ; becaufe it was generally againft 
the King’s law, and the offenders, took upon them the 
reformation thereof. Read. Statutes Pol. 5./a. 150. Not 
only fuch as diredly rebel and take up arms againft the 
King ; but alfo thofe who in a violent manner with- 
ftand his lawful authority, or attempt to reform his go¬ 
vernment, do levy war againft him; and therefore to 
hold a fort or caftle againft the King’s forces, or keep 
together armed men in great numbers againft the King’s 
exprefs command, have been adjudged a levying war, 
and trea/on: But thofe who join themfdves to rebels, 
i$e. for fear of death, and return the iirft opportunity, 
are not guilty of this offence. 3 Inft. 10. Kel. 76, 

A perfon in arms was fent for by fame of thccouitcil 
from the King, and to give in the names of thofe that 
were armed with him; but he refuted, and continued in 
arms in his houfe, and it was held trea/on: Alfo where 
he went with a troop of captains and others into Lon¬ 
don, to pray help of the city to fave his life, and bring 
him to court to the Queen, though there was no intent 
of hurt to her, was adjudged trea/on ; and in them who 
joined with him, though they knew nothing but only a 
difference between him and fome courtiers : So if any 1 
man Shall attempt to Strengthen himfelf fo far, that the 
Prince cannot refill him. Earl 0/ Ej/ex's Ca/e, Moor 
620. 

To /uccour or adhere to the King's enemies, give them 
comfort or relief, or for any perfon to he in council with, 
others to levy any feditious wars, are high trea/on .* And' 
the delivery or furrendcr of the King’s catelcs or forts, 
by the captains thereof, to the King's enemy, within the 
realm or without, for reward, CsTc. is an adhering, to 
the King's enemies, and trea/on by 25 Ed. 3 .ft. 5. r. 2. A, 
lieutenant of Ireland let feveral rebels out of Dublin Caftle , 
and difeharged fome Irijh hoftages which had been given 
for fecuring the peace ; and for this ‘he was ^tainted 
of high trea/on in adhering to the King's enemies. .,,33. 
II. 8. Adhering to the King’s , enemies 9 ut °f *h c 
realm is trea/on, and one who was beyond fea having 
folicited a foreign Prince to invade the kingdom,, was 
held guilty of high trea/on , and triable by the ftatutc. 35 
Hen • 8. But adherence out of the realm muft be a}** 

1 edged in fome place in England. 3 Lift. 1 o.. H. P. C. 
14. Dyer 298, 310. If there be war between the King 
of England and France, thofe Engli/hmen that live in 
France before the war, and continue there after, are not 
meerly upon that account adherents to the King’s ene¬ 
mies, to be guilty of trea/on, unlcfs they actually affift 
in fuch war; or at leaft refufe to return intikEngland 
upon a privy fetal, or on proclamation and notice thereof; 
and this refufal is but evidence of an adherence, and 
not fo in itfclf. 1 Hale's Hift. P. C. 165. It has been 
adjudged, that adhering to the King’s enemies is an ad¬ 
hering againft him; and that thcEngliJb fubje&s joining 
with rebel fubjeds of the King’s allies, and fighting 
with them under the command of an alien enemy, 
prince, is trea/on, in adhering to the King's enemies ; 
and trailing in a (hip with intent to deftroy the King's 
ihips, without doing any a& of hostility, 4*, an. overt- 
a ft of adhering, comforting and aiding ; for where 
an Englljbman lifts himfelf and marches), this is tree/m 
without coming Xo battle, or actual fighting, a Sali 

An indidmeni levying, of war* or ^hfr^g tp the 
King's enemies j^ri^lly* gmhqut ihewing. fame 
lar inftance, h not gdotf ; becaufe of thefc words, vise. 
And thereof /hull he proveably attainted by oyiftjeed* 
which follow and are not' connected to the teeq/ons of, 
comparing the King's 'deathfJ^ying W*r, and adhering 
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to the King’s enemies; and as thefe trea/onsztc fevefal 
a ( ndrdiftin& irea/onsi one of them csihribt benilde 'an' o- 
vertTaet.ofnnothe, Ibid. W'nb rtriedfity exprefly 

to alledge that adherence was againft the King*; but - 
the fpecial manner of adherence thrift bd fct‘ forth: And 
it is laid, that the fuccouriog a rebel ftbd‘ into another 
realm, is not within the ftatutc ; for a rebel is not pro¬ 
perly an enemy, and the ftatutc is ftriiHy taken: 1 
hawk. 38. '■ ' ■ u 

Subjctts of the King in open war or rebellion, ; are 
riot the King's enemies, but traitors; and if a fuhjeft ' 
join with a foreign enemy, rind comtf into England with 1 : 
him, if he be taken pH loner, he (hall not be'ranfbmcd or 
proceeded againft as an enemy, but as ri traitor to the ‘ 
King,4 On the other hand, ’ an enemy coming in open iV 
hoftility into England, and taken, ftiall be either exe¬ 
cuted by martial law, or ranfomed ; for he cannot be 
indi&cd of trea/m •, becaufe he never was within the li- 
geance of the King. 3 Inft. 11. 

By the word prOveahfy, a perfon ought to be eonvided 
of the trea/on on direct and manifeft proofs, and not 
upon prefumptions or inferences; atrd the word attainted, 
necefiarily implies, that the prifoner be proceeded againft 
and attainted according to due courte' of law ; where¬ 
fore if a man be killed in open war againft the King, or 
be put to death arbitrarily, or by Martial law, and be 
not attainted of trea/on according to the Common law, 
he forfeits nothing ; for which caufe fome perfons killed 
in open rebellion againft the King, have been attainted 
by adl of parliament. Ibid. 12. 

If a perfon be indided of trea/on, and will not anfwer, 
or if be anfwera impertinently, judgment Shall be given 
againft him as taken pro conf/fio that he is guilty. Style 
104. On a judgment for high trea/on, error was brought, 
for that the indidnfont did not conclude contra ligcan . 
team, £sV, Now though all the particular fads of the 
trea/on were fully expreffed* fo that it appeared that it 
muft be ctmtra hgeemtun fiset dehitum, yet the judgment 
■.was reverted* < 3 Le*v. 396. Upon a writ of error to 
reverte aa attainder in trea/on, becaufe the party con* 
vided was notafced what he had td fay why judgment 
Should not be given againft him, die attainder was re¬ 
verted: § forhc might have a pardon, or fome matter to 
move in arreft of judgment. 1 Sail. 630, 3 Mod. 265. 

And the omlfiion ofany neceffary part of the judgment 
for trea/on, is error fuificient to reverte an attainder, as 
it is more fere re and formidable in trea/on than for any 
other crime. 2 Salk. 632. 

As to the eounter/cking the King's fial, tills was trea- 
fin by the Common law ; arid the ftatnte 25 Ed. 3. men¬ 
tions only the great teal arid privy teal; for the coun¬ 
terfeiting of. the fign manual or privy fignet, is not 
trtajon within that $&, but by 1 2 P. & M. r. 

Thofe who aid and content to the counterfeiting of the 
King’s teal are equally guilty with the adors: But an 
intent, or compelling to counterfeit the great teal, if it 
be not adually done, is not trea/on; there muft be all 
adual counterfeiting, and it is to be like the King's 
great teal. 3 Inft. 15. 8. P . C. 3. H. P. C* 18. And 
this branch of the ftatutc does not extend to the affixing 
the great teril to a patent, without a warrant for fo do¬ 
ing ; nor to the raring any thing out of a patent, and ad¬ 
ding new matter therein ; or to the taking off the wax 
imprelTed by the great teal from one patent, and fixing 
it to another ; yet this, though it be not a counterfeit¬ 
ing, has been adjudged a mifprtfton of the higheft de¬ 
gree : And a perfon guilty of an ad of this nature, wifti 
relation to a eomuifijpn for levying money, \£t. had * 
judgment to be drawn and hang'd. * H. 4. 3 Inft. 16. 
Kef. 8q. Till a new great teal if made, the old one of 
a late King,, being ukd and employed air fuch. Si "the 
King's teal within the ftattitri ; ttotwithftanding its v«i- 
mce in the inferiptiou; portraiture, and other fubftan- 
tiffls *. And when an old great teal is broken, the.COun- 
terfritii% »f that teal, Wf, ip^lyirig it fo rid Mnimkm 
of that Satfe wherein k food; Ortoany patent, &c. with¬ 
out da|e; is m/m. 1 Holds Hift. P. C. 177. The ad¬ 
ding a crown in : a counterfeit privy fignet, Which was 
not in the mri and omictirig fome words of the 1 in* 
Xcriptien, tand intetttng Others, dope parpofejy to inake 
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* littlediSerence, alter, norths cafe, bat ’tt» high am- 
"MS ,g l + nS pu * > ^ etI 00 * ftSgned patent tobe true, &c. 

At Common hw fergi®g <ftb*Ki<tfi money m trta/n, 
at comtrftitiHg It u b)r the ij Ed. 3./., J , t .i. Forging 
or counterrempg foreign money made current here by 
proclamation, is likewife high tnofim* by * Mar. r. 6. 
And if not current here, it is mifpriiion o i troafon. Counr 
tcrfeiting the King’s coin, or impairing or lightening it 
by clipping, & (t ^ trtafon ; but it (bail, work no cor¬ 
ruption of blood. 18 EL cap. i. And ai thofe who 
com money without the: King's authority are guilty of 
treafi* i fo are thofe that have authority to do it, if they 
snake it of greater alloy, or left weight than .they ought, 
x Itr/l* 17, 1 Itifi* 577, H. P. C, 20, ,(f A. counter- 
feu money, and another vent the fame for his own be- 
nefit* Tie is not guilty of trtafon ; for it is only a cheat 
and mifdemeanor in him, puniftiable by fine and impri- 
fonment; But if one counterfeits the King’s money, 
though he never vents it, this is a counterfeiting and 
trra/ofi wnhm the ftatutc. And if any roan doth coun¬ 
terfeit the lawful coin of. this kingdom in a great mca- 
fure, but with feme variation in the imprdfion, tiff, yet 
it is counterfeiting of the King's money 1 and fliall not 
evade the fiatute. 1 Haie't Hifi % P. C. 214, a«5. Trca- 
fi* in making ftamps, dyes, & c . for coining and colour- 
mg metal, &c* fee 8 & 9 Wx 3. e. 26. and Coin. 

Bringing falfe money into this kingdom* counterfeited like 
the money oi England, knowing it to be falfe, Ujeta/bn 
by the 25 Edx 3. In this cafe itmuft be .counterfeited, 
according to the Iiknefs of Englifh money, and is to be 
knowingly hrought over from feme foreign nation, not 
from any place fubjeft to. the Crown of jfoffem/y and 
muft be uttered in payment, 3 Infi . 18, , , 

I he killing of the King's chancellor* tnofMrtr^jufiicet of 
either bench, &fr, declared to be tretfh, relates to no 
other officers ot ftate beCdes thofe eapw% named; and 
to them only when they are in aaqal execution of their 
office^ reprefcnting theperfonof chcKmtoi and it doth 
not extend to any attempt, to kill, or wounding them, 
Pi\ 3 V- >8, 38. H. A, C «7# The places for the 
juftices to do their offices, are the courts tkemfeW 
where they ufually, or by adjournment, fit for diifpatch 
of the buhneft of their courts, 1 haidsHM* f». C. 

. ibe^ar. i >7 Ou. 2. c, 3p. & it made high trtafin 
to hold wrrefpondence with the Pretender’sfonsrAn* 
if they lend or attempt to land in hUawjeftu'a doming 
ons, tbpy are to be deemed attainted of.hirb trtafin. 
By th e/at. *0 G«*. *. C. 30 ,, My. perftmimpeachedby 
the Commons of high trtafin, whereby. nny.icotrttptioa 
of blood, may make his defense bycow«i|, ; y»oti;m*ecd* 
iae two, to be affigned him oh applications,at,any time 
afterarttdes exhibited. See *ee,fariw a. 

to High freafin, Black, Ohm. 4 y. 7J , +n . with ^fpea 
t 0 c^ aU r a h $ h trea/n ' Id ‘ 34J> 43 J- Am to MifiH/tm 

^fgb fl Crcafon, Appeal of. It was antiently permitted, 
that any fubjeft might appeal Another fubieft of high 
jrtafon, cither in the courts of Common law {Britt, r 
12.) or in parliament, or (for trtafim committed beyond 
the leas) in the court of the high conftable andmarftal 
The cognizance of appeals in the latter fciil continues 
in foree i L and fo late as 1631 then wa* • trial by battle 
awards in the court of chivalry, on fach aa appeahof 

f Z‘t a l i?/ Dn ‘ U ^ R,a a S“ nft 

RujbvH Vol.t.part 2. nag. Mi.) Bi|t the hrlt was*»«>- 
totally abolilhed by the ftatnte. S E^. c. a. & .c Ed. 

3. r. 24. (i Hal. P. C. J^p.j and the liecond If. ie. ao. 

So that the only appeals new ip force for tbibgs dow 

B? I cl ^ m -***'**■ F^ aad ll^em. 

away (he life of a fol^ xo Mdiom ^ OKn fadoial obe.: 
dience: Aw [* » talled ^,^, in n$s& to high 
triofon, whicb ; u agawft J^lSTrlt im 

be committed where * fervant JtJlf.WsMwifter^t wife 
her hplKand, or a. fccolar «m«aSth hb 

prelate or fupenor. aj Ed. 3. t. a , ^ And aiders, a- 
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is,Z%ztC’sFr‘ 

f. % k:k - r* 

nSiftrefi, or the P wife of hU mafter Le U ^L^- £ ’ 
the letter of the fixture, and it [j ,7, v , m * ft " w «hin 

noth'h f ° '»«fc«ed. tha/no ^ffwiiich Van- 

notbe brought within the meaning of the word, of ?r 
foall bepumfliedbyit; a „d therefore if a fon kil’ hL’ 
fether, he fhall not be died fur n#/// /" 1 

iriiTc !/" V •“ "... .fa..,;. “ 

heir^e would not have been/«,> /r „/ sa> buc mnrd “ r ’ 
to which he wonld have been acceflarv a /„/? * 

a-Y* »tuft »;"ra 

laidm wait for thatpurpofe while he was his fervant* but 
did not do it till he had been a year out afhi J t, . but 
it wa, adjudged ftoic trca/T V.7. C l[ aZVJ 
femnt and a ftranger confpired to rob the miftrefs and 
in the night the fervanc opened the door and let in the 

liLw}*** il" W lh u who kiIlcd hef miftrefs, foe 

lighting him to her bed, but neither fayinv nor doW 

any thing, only holding the candle; .XL wa, he! 

DycrTxi: ** ftJ ' a "* er ’ aad t ttit ,r “>fv in the fervant. 

If a wife and a ftranger kill the hu/band, it is mu 
trtafin m the wife, and murder in the ftrencrer ■ life 

it ia of an ecclefiafock perfon, falli„/h 7 s tLre £* 

hlbJP". i f * W * her fcrvant confpire to till the 
hnfoaitd, and appoint time and place for it, but the f« 

vapt done in the abfthce of fhe wife killeth Wm ; i 
foall be fttlt trtafin m both: A:id if the wife "pwure 
I*™*}? V* *5* hUftand> both are guilty of/r/A 

kilnfon hbB,^lI ria ^ r P T CUre * a wif * or fervaut to 
^ l i,“ e J l6 * and .» ■ *«•», i»e may be indeed as ac- 

vvnerc the wife und,another who was not her Cn v tnf 

^%k d Z^ h Mfl U tl Di,t ¥ adi£lmeat was tha ‘ 

, tke 1 otker perio Bftlcnht gave him 

™ tiSwI h h' i,e<l • and ‘hewife being acquitted 
on^ttoe indlflment, Are brought an aftion againft her fon-in. 

k ? fora wdieioiM profociitipn, and recovered damage* , 
but afterwards he bnnight an appeal ofmoiderasainAer 1 
npon which foe was convi Aedto B, R. and carfied Jnl.’, 
into the county where the faft was don^and theTe e^ 
ed. Crt.Car. 331, j8z. llfcd.Cn.2t7. T 

On divoree from the haffiznd for adulte^r, /witiJl ’ 
wife within the ftatute to''be guilty of petit trtafon 
her hiilband; for they may afoabit a^in : where , 

man marries a ftcond wife, the forme? being alive, foe u 
not within thi* law. 1 Hait't Hi/. P. C 3 It W * " 

. “ * '‘"gym*" be ordained by the bifoop.of^. and 
he kill, that bifoop, it is ptit trtafin , for he hath Drofef 
fed canonical obedience to him : Aid where a parfon hath 
benefices in two diocefe*. M he kill the bifoop of 


>».implie, murder, and it i, die hwbeft denree thereof - 

bvJfob^^ff t ^ k “«>*» d ipftaey 

b r ** Commoi law. 

forfeiture pf lan4f by 
% Wf* * n <i * wo M 

Mdrki^M idt tt 1 1 iiid a Woman burned, i Infix 37. 
Unu apprehended by an officer may iurrcndtr within the 

year 
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yur in order, to reverfc an outlawry. 2 Strange 824. 
Commitment for treafou triay 'be general, without ex- 1 
pieffing the particular fpecies. 1 Strange $. 

On the fubje& of treafon, lee farther, 5 New Abr, tit. 
Treafou . See farther to as to petit trtafon, Black. Com. 
4 V. 75,203. ^ * 

Crcafute, ( Thefaurus ) Signifies riches and wealth ; 
and M the King’s treafwre is the honour and fafety of the 
King, for this reafon mines of gold and Giver belong to 
the King. 

©totfttrcr, {The/kurarius) Is an officer to whom the 
treajure of another h committed to be kept, and truly dif* 
pofed of: The chief of thefe with us is the Lord Treafurer 
of England* who is a lord by his office, and one of the 
greatest inen of the kingdom. This great officer holds his 
place durante bcne-placito, and is inftituted by the delivery 
of a white ftaffi to him by the King; and in former times 
he received his office by delivery ot the golden keys of the 
trt&Jury ; He is alfo treafurer of the Ex, hequtr , by letters 
patent. And by 31 Edw.3. Stdi. I. r. 12. In writs of 
error the lord chancellor and lord treafurer lhaji caufe 
the record and procefs of the Exchequer to be brought be* 
fore them, who are judges; but the writ is to be dire&ed 
to the treafurer and barons, who have the keeping of the 
records. Under the charge and government of the lord 
treafurer , is all the King’s wealth contained in the Ex¬ 
chequer ; he has the check of all the officers employed in 
colle&ing the cuftoms and royal revenues; all the offices 
of the cuItems in all ports of England are in his gift and 
difpofition ; efeheators in every county are nominated 
by him; and he make# leafes of all the lands belonging 
to the crown, &fc. 

But the high and important poll of lord treafurer 
has of late years, like Ibme other great offices, been 
dleemed too great a talk for one perlon, and been ge¬ 
nerally executed by commiffioncrs. And lee more be¬ 
longing to this office, Stat. 20. Edw. 3. c. 6. 31 tl. < 5 . 
c. 5. 4 Ed. 4. c. 1. 17 Edw. 4. c . 5. 2i H. 8. c. to. 
and 1 Edw. o. c. 13. 4 Inf. 104. See farther Black. 

Com. 3 V. 44, 56. If any one kill the treafurer , being 
in his place, doing his office, it is high-treafen per Stat. 
25 Ed. 3. c. 2. 

Belides the lard treafurer , there is a treafurer of the 
King’s koujbold, who is of the privy council, and with the 
comptroller, (Ac. has great power. Stat. Wejhn. 2. c. 1. 
A treafurer of the navy or war. 35 Elias, c. 4. treafurer 
of the King’s chamber . 33 H. 8. c. 39. Jf treafurer 

of the wardrobe. 25 Ed. 3. c. tl. And there aie treu- 
turers of corporations , &c. 

©venturer in ©atbct^al C&tttf&ca, An officer wlwfe 
charge was to take care of the veftments, plate, jewels, 
rcJicks, and other treajure belonging to the laid churches; 
and at the time of the reformation, the office was extin- 
guilhed as needlefs in moll cathedral churches j but it is ftill 
remaining in thole of Salifbury, London, dec. 

treafurer of t&e County* Is he that keeps the county 
Jhck: There are two of them in each county, chofen by 
the major part of the jullices of the peace, (sc. fit Safer 
felfiona; they mull have 10/. a year in land, or 1301. in 
pcrfonal eftate, and lhalJ not continue in their office above 
a year; and they are to account yearly at Eafier feffions; 
or within ten days after to t$Sir fuceeflbrs, under penal¬ 
ties : The county ftock, of wfiich thro officer hath the 
keeping, is railed by ratingJNry parilh yearly; and is 
difpofed to charitable ufes, for the relief of maimed 
foldicrs and mariners, prifoners in the county gaols,pay¬ 
ing the falaries of governors of faoufes of correal ion, and 
relieving poor alms-houles, lAc. And the duty of thofe 
treafurer:, with the manner of railing the,flock, &c. is 
particularly in the ftatutes of 43 El. c. 2. 7 Jar. t . c. 4. 

11 12 W* 3. c. i 3 . 5 Anp. c. 32. E Geo, T, c. 

23. 

[Thefaurut inventus) Is where any 
money is feud hid in the earth, but not lying upbn the 
ground, and no man knows to whom it belongs; then the 
property thereof belongs to the King, or the lord of the 
manor by fpecial gnat or pre&ription: But if the owner 
may any ways be known, it doth not belong to the King 
or lord of the liberty, but fuch owner : By the civil 
law, tccafure-trove is given to the finder; hue-the law 
of England gives it to the King by his prerogative, or fouie 
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other claiming under him, ifr. BruB. lib. 3. 3 l*f * *3 ** 
Kinh. 80i Nothing is feid ^obe treafurer-tnvi* * but gold 
and filver; and it is every fubjeft’s part as loon as , 
found any trmfute in the earth* to make & known to the 
coroners'of the county, (At. and conceiting treafure found 
is punlfhcd by line and imprifonment. Briton', tap. if. 
S. P, C. 25. Coroners ought to enquire,.of tnajurc-trove, 
being eertifiedihereof by the King’s bai lifts q* others, and 
of who were the finders (Ac* 4 Edw. j. And fcizurca 
of treafure-trwt, may be inquired of in the iheriiF# tarn; 

2 Haw. P* C, <67. Bee Black. Com. 1 K. 295. 296k 4 K 
121. 

©realiirp. Signifies lometimes the place where the 
King's treafure is deposited; and at other times the office 
of treafurer. Cowill. 

Crcntieo, lUaguc* ait* ^Ufancee. It is the Ring’s 
prerogative to make treaties, leagues, and alliances *v uh 
foreign Gates and princes. Fof' it i* by die law of na¬ 
tions eflential to the goodnefs of a league, that it be 
made by the fovereign power; and then it is binding 
upon the whole community: And in England the fove- 
rdgn power, quoad hoe , is veiled in the pexfon of , the 
King. Whatever comrafta therefore he engages in, no 
other power in the kingdom can legally delay, refill, 
or annul. And yet, left this plenitude of authority 
ihould be abufed to the detriment of the public, the con- 
llitucion hath here interpofed a check, by the means of 
parliamentary impeachment, for the punifhment of fuch 
minfiers as from criminal motives ad vile or coikIu Je 
any treaty, which {hall afterwards be judged to deiogiie 
from "the honour and in ter ell of the natua. Blau. Cut. 
t K * 57 - 

[ Cvehochet, CeelmcBct, Crlhutb* [frcirhiiu^,) A 
tumbrel or cocking ftool. Ailb a great engine to c^ii: 
ftones, to hatter walls. .3 Ltfl. 2 19, See Cfli^ca-.iy. 
Mutt . Paris 1246. and Black. Com. 4 109. 

Cteen* The proprietors of trees cut down or taken 
away how recommenced and -thu ollendm puniihvJ, 4$ 
Eh c.- 7. Car. z.^c. 2. / z. The ho Life 3 of paint-i 

fufpeded to ha\c cut or taken them away, to be Jea:di¬ 
ed, 15 Cetr. 2. e. 2; f 3. ■ Futibnc- deploying 
rations puniihed as trefpaffcrs, 22 & 33 Car. e. <.7. 
/ 5. 1 Geo. t, Stat. 2. c. 48. 6 Geo. 1. c. j6. 29 

Gee . 2. r. 36. f. 6. As felons, 9. Gee. 1. e. 22./ I. 
The neighbouring inhabitants, Stat. 2, c. 48, 

6 Geo. 1. (.16. And the hundred anfwcrable for da- . 
mages. 9 Geo* 1. c. 22. / 7. 29 Geo. 2. c. 36. f. 9. 

Sec Timber , ao Kin. Abr , 415—420, and Black. Com. 4 

r. 133,144,245. 

Cveet, [Triticum) Fine wheat mentioned in the da¬ 
me 31 H. 3. 

Cretsutglnm, CremcBum, Cennfflum, The fcafon or 
time of fowing fummer corn, being about Manh, the 
third month, to which the word may allude; and corn 
{owed in March is by the French {failed Trernes arid Tremois 7 
Trmcjiatn was the fcafon for ftmuner-corn, barley, oats, 
beans, (Ac. oppofed to the ieafcnTor winter-corn, wheat, 
and rye, called Hibernagium , and is thus ditlinguiffied in 
old charters. Cartular. (Hafon. MS. 91 . 

Cremcllum, A word ufed for granary, in Mon. Ang. 
tom. i.pag. 47O. * 

©ccnebeato*, (From the Fr. Traneher, to cut) A carver 
of meat at a table $ as Sft the patent rolls mention is made 
of a penfion granted by the King to A. B. uni treiy;biaio 
rui tomftrorum, (Ac. i 

©reuebta, A trench, or dike newly cut. Preamh. 
JS*|. o 

©rental, (Fr. Trentale) An office for the dead, that 
continued thirty days, or c&hlifting of thirty mafies; 
from the Itah Trenta+ i. e. TtigintaP Stat. t, Udw. 6. 
t. 14. 

A great engine to throw ftones againft a 
wall ih ftorming a- town. It mentioned i vi Knighton, 
duno' 1382. t / 

©Wftyle. The name of a writ, to be ftted* on ou- 
fter, by abatement, on the death of the grandfather's 
grandfather—nmv obfdete.d^Sec Black. Co®, 4 V. t % 6 . 

©refptfa, (Tranfgrejfd) It any tran^grcffinn of the 
law bnder treafon, felony, or mifnrifion of either i But 
it is moft conftantlyefcd ftM 1 that wrong ordamyge* which 
is done bygone private mau to another ; or to the 

King 



T R E T R E 


Ring it) his foreft, &t. In which «gt>tfi«wio 9 it's* ot 
two forts ; Trefpafs j ^eneraf 9 otherwise called trrfpqfs mi 
(A amis, and trefpafs fpetsdL or upon t\vk cafe. Bro. 
Trefpafs. Br*a. Itb. 4. . 

Trrfpafs fuppofes a wrong to be done with force t anti 
trefpojjh again ft the perfon of a man are of federal kinds, 
miz. By menacing or threatening to hurt him i aflauu* 
Jng or (String upon one, to beat him ; battery being the 
aftual beating or another 5 maiming of a perfon fo that he 
lofes the ufe of his limbs ; by imprilbnnient* or redraw¬ 
ing him of his lawful liberty, ZAe. Trefpaffes againft a 
man's property may be committed in divers cafes i as a- 
gainft his wife, children, or fervantfi, orhis houfe and 
goods, ZAc and againft his land, by carrying away deeds 
and evidences concerning ir, cutting the trees, or (polling 
the#grafs therein, F. N. B. 86 , 87* F/^th i<)$i 

201. a Foil. Abr. 545. 

Aftion of ttcfpajs lies where a nrtan makes an entry 
6n the lands of another, and does damage; And tref 
fofs mi ZA armis, may be brought by him that hath the 
poffeffion of goods, or of a houfe, or land, if he be 
diflurbed in his poffeffion j for the difturbance befides the 
private damage, is alfo a breach of the publick p**« ce, 
j Infi . 57. 2 Foil. Abr. 572. 2 LilL Abr, 596* T here 

is this difference between an aftion of trefpafs mi LA armis , 
and trefpafs on the cafe i The one lies where the original 
aft was a wrong in itfelf, and the other where an in¬ 
jury is confequential to a lawful aft ; as for inftance, it 
is lawful for a man to make a dam’ on his own ground ; 
but if by making it, the water overflows his neigh¬ 
bour's land, an aftion on the - cafe^ies againft him. 
Mod. Caf. in L. ZA £. 275, 1 Strange 634, Entry into a 
houfe againlt a man’s will is trefpafs 5 but a man may 
lawfully come into the houfe of another perfon, to de¬ 
mand or pay money 5 and if trefpafs be brought he may 
plead it fpecially. 2 LilL Abr. Trefpafs Hes generally 
for breaking a man's clofe ; for chafing cattle, whereby 
they die or are injured ; taking away pales, and breaking 
offences, or of doors or windows of a houfe; for dri¬ 
ving a cart and horfes over the ground of another, where 
there is no way for it; Fifhing in another perfon's pond, 
and for breaking the pond ; for eating the com of another 
with cattle, and digging in any man's coal mines, and 
carrying away coals; for taking away fomuch of the 
plaintiff's money; tearing a bona, ZAc. 1 Bn* 338. 1 
Saund. 220. 2 Cro . 463. Latch 144. And where a per¬ 
fon has only the crop and vefture, or pafture of land, he 
may maintain trefpafs. Moor 456. 

Trefpafs lies for an accidental hurt, as if wbalft A, man 
is uncocking a gun it goes off and wounds another. 1 
Strange 59 6. But a man (hall not be anfwcrable crimi¬ 
nally, by way of indiftment, for a cafaal damage done 
to another. 1 Strange 190. Trefpafs lies for Jetting the 
end of a bridge on another man's foil, though it be a 
highway. 2 Strange*! 00^. And for erefting a Hall in a 
market, without agreeing for ftallage. Ibid. 1238. And 
againft an officer of the cuftoms for a wrongul feizure, 
though upon probable caufe. Ibid . 820. Laying hold 
of a horfe is no trefpafs» without particular damage. Ibid, 
872.. 

In trefpafs for taking goods, the plaintiff muft allcdge 
a property in himfelf $ becaufe in fuch cafe there may be 
two intendments, one that they were the defendant's 
owf goods, and then the taking is lawful; and the other 
that they were the goods of the plaintiff, when the taking 
will be wrongful; but wherever the conftruftion is indiffe¬ 
rent, it (hall always be mod ftrqgg againft the plaintiff, 
a Lem* to. Teh. 36. 

If the defeqdanMhalces the place where the trefpafs was 
done materiaiDyliis plea, he muft (hew it with great cer¬ 
tainty ; but If it be a trefpafs fstore claufumfregit in B. 
msd the defendant pleads that the place where is his free¬ 
hold, which if the common bar in this cafe, fo juftifies 
as in Bfrhfi-ethold, &?. if iftiie be taken thereon, thf 
defendant may give in evidence any ftofek which he 
hath a freehold ; though if the plaintiff had replied arid 
given the dole a name, defendant muft have a freehold 
in that vfery clofe. 2 SAM. 453. Cartb&w’sRsp. 176. 

A plaintiff may maltri a new ajfgmht of the place 
where, ZAc* and then the defendant may vary from his 


nrft j unification: As for inftance j an aftidn of trtfpcfl 
afligned to be done generally in I). the defendant julblied 
the taking damage te nant; and the plaintiff in his ye- 
plication made a new afligfcment, upon which the tic fen - 
dant juftified for a Wien j arid ii was adjudged good. Modr 
540, 3 Keif. Abr. 381/The defendant in bis plea may put 
the plaimift* to the nl w alignment; and every new &f- 
fignmem is a new declaration, t. v.hith the defendant is to 
give a new anfwcr, and he may not traverse ir, hut muft 
cither plead or demur; yet when* trcfptfjes are alleuged to 
be done in ievera] places, and thedefcnUmt pleads to (bine, 
and agrees to the places wherein the pJ lintiffalledgcd the 
irf /rl[ s t0 be done, there the plaintifr may aw five r that 
pan of the plea by a travtrfe, and (hew a new argument 
as to the reft. Cm. I'Bz. 492, 812. 

One aftion of trefpafs may be brought for a trfpafs 
committed in lands which lie m fevcr/1 town 1 ' -n vills, 
if they are in one and the feme couwy ; fovHfe tljey can¬ 
not receive one tri^aas they arc focal ca‘..es of aftion 
triable in the couifHKhere done, t Till. J< r. 59$. A 
man may have one aftlbn of trefpafs for fever.,’ trefpufjls : 
And if divers aftions of trefpafs are biout ht h r o" e arid 
the fame caufe, the defendant may get them joined into 
one, if brought to vex him j but the trrfjujjss mull not 
be of feveial natures, which may not he tried in one ac¬ 
tion. Mich. 24 Car . B. R . AU perfons that are ac- 
ceflary to any trejpafs , may be charged as principals; 
and trefpaffes continued may be laid with a cantinuando 
dimerfts diebus ZA mtcibus ; But things muft lie in conti¬ 
nuance, and not terminate in themfelves, or it will not 
be good : And where a trefpafs is alledged with a con¬ 
tinuance, that cannot be continued, the evidence ought 
only to be to the firft aft. 2 SaOt. 638, 639. 

The beft way to declare for fuch trefpnjjcs which lie in 
continuance, is for the plaintiff to fet Forth in his decla¬ 
ration, that the defendant between fuch a day and fuch a 
day, cut feveral trees, ZAc. and not lay a continuando 
tranfgreffsones from fuch a day to fuch a day ; and upon 
fuch declaration, the plaintiff may give in evident r a 
cutting on any day within thofe days. 3 &atk. 360. 
When a trefpafs is done before the day mentioned in the 
declaration, it is good enough ; becaufe being once a 
trefpafs , it is always a trejpafs . Cro . Eliz. 3c. The day 
is not material, whether laid before or after the time 
when the trefpafs was committed, if it is laid before 
the aftion brought. 

In all trefpajfes there ought to be a voluntary aft, and 
alfo a damage ; and in detinue and irdver, where the 
thing itfelf is in demand, ii Ihould be particularly named ; 
if trefpafs be laid in a declaration for the taking of goods, 
without exprefling the quantity and quality of them, or 
the value, t Ac. it is bad upon a general demurrer; tho’ 
as to the oxniffion of the value, it hath been held to be 
good after verdift. Latch. 13. Style 170. 230. Lutw. 
1384. Sid. 39. 

If the defendant in trefpafs quote claufum fregit , difclaim 
any title to the land, and the trefpafs is involuntary or 
\>y negligence, he may be admitted to plead a difclaimer 
and tender of amends before the aftion brought, ZAc. 
And if it be found for the defendant, the plaintiff (hall 
be barfed. 21 fa:, c. 16. 

Where a defendant juftifies for a trefpafs , he muft 
confefs it, or it will be ill: And the defendant (hall ne¬ 
ver be excufed in trtfp&fs, unlcfs upon an inevitable nc- 
ccffity, ZAc. 3 Nelf. Abr. 379. In a trefpafs quart claufum 
fregit^ where there is only a force in law; as if one en¬ 
ters into the ground of another, the party muft be requir¬ 
ed to go out before hands may be laid on him; for 
every irnpofition of hands is an affault which cannot be 
juftified upon the account of a force or breaking a clofe 
in law, without a requeft to be gone; but it is other- 
wife where there is an aftuai force. 2 Sail. 644. 

For any the lead beating of a man's wife the hufband 
and wife together may bring aftion of trefpafs : And if it 
be ^Tuch a bearing, as %t' thereby lofes her company, 
or fervice, he alone may have this aftion. 3 Rep. 113. 
!0 Rep. 130. But he muft declare per quodfermitium 
amift f L e. that he thereby loft her fervice, or company, 
ZAc. I 

10 Y 


Trefpafs 



T R E 

Trefpafs for breaking the plaintiff's clofe, and beat¬ 
ing his fervantj the plaintiff had a verdid, but could 
never get judgment* oceanic he did not declare per quod 
fervitium amifit : The fervent himfelf may have enac¬ 
tion of trtfpaj's for the beating* though his matter cannot, 
unlefs it be fo great that he lofts his fervicej without 
which, it is no damage to the matter. 5 Rep, to. 9 
Rep. ut. A&ion of trefpafs may be brought tor taking 
away a man’s fervant 5 but not for the taking away of a 
man generally. 5 Med. 191. 

Irejpafs quod ceptt df abduxit lies not for the father for 
taking and carrying away any of his children, except for 
taking of a fon or daughter who is heir. Cro . Elrx. 769 
A man committed adultery with a woman in Southwark, 
where they both dwelt, and the woman went to Ratcliff 
in Middkfcx, from whence the man brought her to Rich¬ 
mond in Surrey ; the hufband brought an adion of trefpafs 
de uxore rapia abduct a cum [bonis wri ; and it was a 

doubt whether upon the matter j^en in evidence, the 
defendant could fye found guihymm^ndon; but the jury 
found him guilty generally, anthe plaintiff 500 /. 
damages. Dyer 256. • 

Executors may bring trejpafs for goods taken out of their 
pofleffion, or for goods and chattels taken in the life of 
the teftator j alfo administrators Dial! have it for goods of 
inteJiates; and an ordinary may bring a&ion of trejpafs 
for goods in his own poffeflion to adminiitcr as ordinary, 
&c. If a man voluntarily take away my goods or cat¬ 
tle, and keep them till I pay him money, on pretence that 
they are his neriot, &c. when they arc udt fo, 1 may have 
a&ion of trefpafs . Bro. TreJ'. 354. And if the flieriff have 
a writ again# the lands and goods of one man, and he 
by miftake execute it upon my lands or goods ; this 'ac¬ 
tion lies againlt him, and it will be no excufe that the 
plaintiff or any other informed him they were the goods, 
t$c. of the defendant. Dyer 295. Kelw. 119, 129, 

He that is poiTeffed of lands, though he hath no 
good title, (hail have this action for a trefpafs again# one 
who hath no right to the lands ; but not again# him 
that hath right: And yet a man having right or title to 
land only, by defeent, leafe, \$c. may not bring trefpafs , 
before entry made thereon. Plonvd . 431, 546. Kelw* 

163. The leffee for years after his leafe is expired, may 
have a&ion for a trefpafs done on the land before his leafe 
was ended. Bro. Trefp. 456. An a&ion of trefpafs was 
brought by the lord of a manor, for trefafs done in the 
highway, by a tenant’s beads breaking out of his chafe 
into the waftc ; and it was adjudged it would not lie. 
\Bulft. 157. 

lf^. is bound to fence bis clofe againlt 3 . and he 
again# C. a neighbour; and neither of them inclofe a- 
gain# one another, fo that the beafts of C. for want of 
inclofure go out of the ground to that of B» and thence 
to A*s ground : In this cafe A. (hall have trefpafs again# 
C. for he is bound only to fence again# B. and every one 
ought to keep his cauie as well in open grounds, not 
incloled, as in feveral grounds where there is inclofure. 
Dyer 366. Jenk. Cent • 161. 

One drives my cattle into another man’s land, I may 
go on the land and fetch them out; yet by this I am a 
trefpaffer to the owner of the ground, and he may have 
his action again# me for it, and I muft take my counter¬ 
remedy again# him that drove them in, 21 H . 7 * * 7 - 
1 Rep 54. If another man ha$£ ahorfe, or other goods 
in iny houfe or ground, and he enter to take it away, 
without mv leave, action of trefpafs Ue$ again# him: But 
if 1 drive the cattle or carry the goods of another into 
my land, he may come upon the land and take them, and 
no a&ion licth. 4 Ship. Abr. 135, x 36. 

If a man hunt my bea#s, in ground belonging to me, 
or feme other perfon ; he is liable to this a&ion: Though 
the owner of the land wherein cattle are doing this irtf- 
pffs 9 may gently by himfelf, or his dogs, cbace them 
our, and juitlfy t<ic. jfame. Hill. 16 Jac. B. Bro. 
‘Irefp. 421. v 8 Ref* 67^ If any perfon (hall malkioufly 
maim, or hurt any catfle, or deltroy any plantation of 
trees, or throw dowtk ia<$ofures, he (hall forfeit treble 
damages in a&ibn of tfffjpafs . 22 \$ 23 Car. a. c. 7. 
But in a&ion of trefpafii if the jury give not 40 $. dama¬ 
ges, the plaintiff (hall have no more cofts than damages. 
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except the* freehold or title of land come in queftion, or 
femething of the plaintiff’s be carried away, t£c, Stat, 
23 Car. 2. r. 9. Though, the plaintiff, where the tref¬ 
pafs is wilful and malicious, upon certificate thereof by 
the judge on the back of the record, (hall recover da¬ 
mages and full cofts, by 8^9 W. 3. c. 11. 

In trefpafi for putting difeafed cattle into a clofe, the 
plaintiff (hall have full cofts, though the damages found 
be under 40/. 1 Strange 192. And in trejjpesfi for con* 

fuming provisions. 2 Strange 1130,. And on an iffue 
extra viam. Ibid.. 1168. And damages being froaU un¬ 
der 40 s. in trefpafs, on motion full cofts have been al¬ 
lowed i where entry was made on the freehold, fife* Skin* 
100. CarihmMZg, 

A court which is not a court of record, cannot hold 
plea of trefpafs Vi IS Armis. F. N. B. 85. Writs of 
trefpafs lie either to the (heriff to determine the matt& in 
the county-court, or returnable in B . R. or C. 3 . And 
the words Vi tsf Armis (hall be in the returnable writs, 
but not in the others: Though in writs of trefpafs upon 
the cafe, thofe words muft not be inferted, if returnable 
in B. R. &c. F. N. B. 85 , 190. Trefafs quart Vi HP 
Armis claufum fregit , was brought, wherein the plaintiff 
laid damage to the value of 20 s. and the defendant de¬ 
murred for that caufe, alledging that B. R . could > have 
no cognizance at Common law, or by the ftatute of 
OUucejter , to hold plea in an a&ion where -the damages 
are under 40/. But it was adjudged, that trefpafs quart 
vi £jf armis will lie in this court, be the damages what 
they will. 3 Mod. 275. 

At Common law, in Trefpafs Vi Armis, if the de¬ 
fendant was convi&cd, he was to be fined and imprifon- 
cd; but in other trefpaffes only amerced. Jenk. Cent, 

185. In a&iqn of trefpafs again# two perfons for carry¬ 
ing away goods, (tfc* one lets judgment go by default, 
and the other juftifies um*er a licence from the plaintift*, 
and has a verdid; this goes to the whole, and judgment 
(hall be arrefted as to the other defendant. 2 Id. Raym . 
1372, 1374. The procefs in writ of trefpafs is an attach¬ 
ment and difiringas, and upon a return of a nihil by the 
lberiif, a capias , alias, and pluries (hall iffue ; and then 
exigent and procefs of out-lawry, &c. New Nat. Br.' 
193, 203. See A&ion on the Cafe » and Traverfe. 

Of the difference between a pafitive abufe of an autho- 
thorityor licence in fa£t, and of an authority or licence in 
law. 

The reafon of the difference, between the cafe of a po¬ 
sitive abufe of an authority or licence in fad, and that of 
a podtive abufe of an authority or licence in law, is in 
one book faid to be, that the abufe in the latter cafe is 
deemed a trefpafs with force ab initio: Becaufc the law 
intends from the fubfequent tortious ad, that there was 
from the beginning a oefign to be guilty thereof.^ 8 Rep. 
146. The fix carpenters cafe* 

But this reafon, which equally applies to both cafes, 
is by no means conclufive : For it may be as well in¬ 
tended in the former cafe, from the fubfequent tortious 
ad, that there was from the beginning a defign of being 
guilty thereof. Perhaps the difference between the two 
cafes may be better accounted for in the following man¬ 
ner. In the one, where the law has given an authority 
or licence, it feems reafonable, that the fame law ihoold, 
in order to fecure the perfons, who are without their (di- 
red affent made the objeds thereof, from all polttve 
abufes of fnch authority Or licence, whenever cither of 
thefe is pofitively abnlfcd, make the fame voH from the 
beginning ; and leave the abufe*thpreOf i$ jbe fame fi- 
tuation, as if He had aded without adfj£#hority orll-- 
cence. And ibis agrees perfedly with the maxim Acius 
legis nminifaitt injuriam. But in the other cafe, where 
a man, who was under no neceffity of giving an autho¬ 
rity Or licence to any peifon, has thought pcPj m to give 
one of thefe to a certain perfon, ts "afterwards 
guilty of a pofirive abufe thereof, there is no reafoti that 
the law Should interppfe; and make all that has been 
done, under the authority or licence by him fo volun¬ 
tarily given, void from the beginning : Becaufe k was 

hi» 
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bis own folly lo place a confidence in a atnan* who WW-i 
not fit to be traded. 5 New Abr. ! 

The interpofition of the*law in fuch cafe would, 
moreover, be qaite contrary to the maxim, Pigilantihu 
non dormientibus Jervit lex. 5 Hew Abr. 1^6. Formore 
homing on this Job f**> fi* 20 Vio. Abr ‘ Ne * Ai,r * 

Trefpafs. And Block* Cm. 3 V. 208, 109. A» to the 
AB'wn of Treipafs, w it amis,Id. 3* lao, i«l, 1*3* A» 
to Cop in Trefpafs, Id* 401. And es to Tref- 

pa/s upon tbtCaJt* Id, 122. See alfo A 3 ion on tbe Cop 
&*C 9 A 0 bf*», (Fr.) is ufed by Britton, top. * 9 - for 
paflengers* t , , , 

Qtolpaflfer, Is one who commits a trefpafs^ and though 
the law allows a man to enter a tavern, a landkird to dif* 
train on latrd, &e. yet if he doth abnfe it by committing 
a trefpafs, the law will adjudge him a mjpafif ab initio. 

8 Ref. 146. But where perfons for any irregularity m 
talcing a diftrefs, &c. (hall not be ttefpajfers ok initio ; fo 
as they make fatisfa&ion for any fpecial damage* vide 
Stat. 11 Geo, 2 • c. 19. and biftrtfs. With'refpeft to 
Trefpaffers, ab initio* fee Black. Cm. 3 FV 15* 

Creftojnare, To turn or divert another way ; as 
trsfiormrt ium, to turn the road. Cowell . Chart. King 
Job*. 

Crept*, {Fr.) Signifies, token out or withdrawn, and is 
applied to a juror removed or difeharged. F. N. B. 159- 
CrtAl, (Triatio) Is the examination of a caufe, civil 
or criminal, before a judge who has juridi&ion of it, ac¬ 
cording to the laws of the land ; it is the trial and exa¬ 
mination of the point in iflue,. and of the queftion be¬ 
tween the parties, whereupon judgment may be given, 

I lnft. 1x4. Finch $6. t , . 

Alio ’ti* taken for the manner and order of proceed 
ing, in the hearing and determining of matters in dif¬ 
ference, being diverfiy ufed, according to the nature of 
the thing to be tried. Ibid. 

And there arc many kinds of trials ; as of matters of 
f a &, which (hall be tried by a jury ; matters of law that 
are triable by the court; and matters of record tried by 
the records themfelves (as whether the defendant be 
attorney, or not. l Strange 76, 532.) 

Alfo (ome things (ball be tried by the bifhop’s certffi 
cate; and feme by infpefHon, &c. 2 LiU* Abr . 60a • 

A lord of parliament* upon an indictment of treafon 
or felony, (hall be tried without any oath by his peers 
upon their honour and allegiance ; but in appeal at the 
fuit of any fubjelt, they (hall be tried per boms IB legahr 
homines. If ancient demefne be pleaded of a manor, and 
denied, this (hall be tried by the record of domefday. 
Ballardy, excoramengemcnt, lawfulnefs of marriage, and 
other ecclefiaftical matters, (hall be tried by the bi(hop's 
certificate. Of the ancient manner of trial by combat and 
great ajjize, fee Combat and Ajfize. See alfo Staundf, PL 
Cor. cap. 1, 2, 3. and twelve men. Triatio eft exaBiffima 
hits conpeftatm, coram jetdice per duodeeimvirah faermsntum, 
txagitatio. 

Nothing that is triable by an iflue, can be directed to 
be tried otherwise : Irregularities in fuing out a judgment 
pr execution; are tried by reference, IBe. But other mat¬ 
ters fubfequent to the judgment, by an audita querela. 
Comber. 3 , 14. .... 

In criminal cafes, it is ufual to aft. the criminal how 
be will be tried ; which was formerly a very fignificaat 
queftion, though it is not fo now, became anciently 
shelf were trials by battle , by ordeal , and by Jury ; and 
wbA the offender anfwered the queftion, By Cod and bis 
conntry^Mkpewed that he made choice to be tried by a 
jury: Bu\ iow there is no oijfne^Vay of trial of crimi¬ 
nals. Blames DsBUm m*' 

prcuim^J^y Magna Cbarta, jhit no perfon (hall 
be condemned on any aucaktion without trial by lawful 
judgment of id| peers, or by the law. 9 Aim, 3. cap. 
09. And the Jpoft: general rule has been, that every 
jjjii/ f nr tint town, preri*&, within 

which themattcr^of Ufa triable is Pledged, or the ncareft 
thereunto/ fear the better cognifanc* ef the fa£t commit- 
ted ; and not to have things tried in foreign counties, 
where the jury are forangera to the parties, to the wit- 
neflcft, and the point In iflue. 1 loft 125, Bnt When 
an indictment is found againft a perfon in the proper 


county, it may be heard and determined in another county 
by (pedal cornmiflioii, Iffr. : % Inftl 27. 

If a England be killed in a fiMg* kingdom 

by nn EngUftmm, he may be tried by the con&abie and 
marital; Or by caimnifitoners in any county. Stat. 31 
H. S. If any man die here in one county, of a wound 
received in another 9 he (hall be tried by a jury of the 
county where his death was : In appeal in fuch cafe, it 
is to be there brought, and trial he by both bounties. 

Stat. 3 Ed. 6. cap. 24. 3 H. 7. c. 1*. And if one be 

wounded on the fea, or out of England , and die of the 
fame here 9 or (hall be wounded in England, and die on 
die fea, or at any place abroad 5 an indl&mcnt may be 
found by jurors of the county in which the death or 
ftroke, bit. happened* and the judges proceed in the trial 
againft the offenders, as if the felony were there done, 

£?c. by Stat. 2 Geo , 2. r. ei. 

An iflue being joined in B. R. of a matter triable in 
Ireland ; this (hall be fent into Ireland to be tried, and 
after trial be remanded^; £>u. Though if ah iflue be thus 
joined of a thing in ftfafas, the record (hall not be fent 
there to be tried; but it (hall be tried in the next county 
of England adjoining thereto. 1 Danv. Abr. 248. 

If a foreign iflue which is local, (hould happen, it may 
be tried where the action is kid ; and for that purpofe 
the plaintiff may enter a foggeflion on the roll, that fuch 
a place in fuch a county is next adjacent 3 and it may be 
tried in B. R . by a jury from that place, according to 
the laws of that country, which may be given in evi 4 
dence: Adjudged in action of debt for rent, upon a leafe 
made in London of lands in Jamaica ; and it was held, 
that where the leffor declares upon the privity of eftate, 
the afeion muft be brought where the lands are ; but *ti$ 
otherwife when the a&iort is founded on the privity of 
contrail, the one being local, and the other traniitory, as 
in this cafe. 2 £0/1.651. 

Scifmg a houftt in the Eaft-fodits is net triable here. 

1 $tr0*2* 64.6. In covenant the aftiem Was laid in Lon¬ 
don, and iflie joined upon a feoffment in Oxfirdfitre* of 
lands in that county* and the caufe was trtid in London ; 
after vardid it was obje&ed that the trial ought to have 
been in Qzfordfhire > but refolvcd that by the Stat. 17. 
Car. 2. it was well tried in the county where the aftion 
was brought: Bat though the words of that ftatute are, 
that it (hall be good, it tried by the county where the 
s&ion is laid, it hath been adjudged, that muft be un- 
derftood of a trial by the county where the matter in iflue 
doth arife ; for otherwife it would deftroy the whole law 
concerning trials by juries. 3 Salk. 364. 

In the trial of a grant of lands, if the iflue be whether 
fuch grant was made or not, the Pifnt (hall be from that 
place where that is Alledged ; fo upon dimifit . But ’tis 
otherwife of a feoffment or leafe for life. When livery is 
made 9 for there if (hould be tried where the land lieth. 
Jenk. Cent. 338. In eje&ment the venue ought to come 
always from the place where the lands lie, and not from 
the place where the demife is laid to be made: But that 
fault is helped after a vcrdilt. Mod. Cd. 265. And by the 
ftatute 4^5 Ann. c. 16. the venire for the trial of any iflue 
in a civil caufe, (hall be awarded of the body of the 
county where the iflue is is. And alfo in any action, or 
information upon a penal ftatute. 24 Geo. t. e, i 3 . 

On civil caufes grown to iflue, if they are to be tried 
in London or Middltftx, odd the defendant live not forty 
miles from London, eight days notice of trial is to be given; 
and if the defendant lives that diftAnce or further, he 
mull have fourteen days notice frbm die plaintiff, before 
he tries his caufe; but eight days notiefcof trfalh good 
at the aflifes, let the, defendant live where he will, ex¬ 
cept on an old iflue; where a caufe hath remained 
four terms without profecurion ; in Which cafe a term's 
notice is to be given : Upon due notice of trial, the de¬ 
fendant muft generally gft ire or judgment will 
pad againft him by deSiult ; and where the plain¬ 
tiff£ proceeds not to Wdf after notice, and there is 
110 'Countermandv the J defendant (hall have cods for 
attedance, Iff*, or the defendant may give a rule to try 
the caufe by provifo, and on notice given theplairttjff may 
bring it to tried, thut he may difeharge himfelf of the 
4- allion, 
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a&ion, and herein he may recover cofts. 2 till, Air, 
609, 613. 33 Hen, 8. cap. 15. 

A late ftatute ordains, that were any iflue is joined in 
the courts at IVeftminfter, &c. if the plaintiff neglects 
bringing it to be tried, according to the ufual practice, 
the judges on motion made, and due notice given, dial! 
{halt pafs the like judgment for the defendant in the 
aftion, as in cafe of a nonfuir, and award him colls ; 
unlefs a judge find caufe to allow further time for the 
trial ; And no caulc fhall be tried before any juftice of 
affife or mji pr.us, or at the ,fii tings in London or l¥ eft - 
minfter, without ten days notice at baft, if the defendant 
lives above forty miles from the faid cities j and when 
any party gives fuch notice of trial, if he does not coun¬ 
termand it in writing fix days before, he fhall pay colb to 
the defendant, &c. Stat, 14 Geo, 2. c . 17. 

If a caufe to be tried, be not entered in the judge's 
book, two days before the time of trial, a ne rtcipiatur 
may be entered, that it be not fet down to be tried that 
time; but this will not be admitted in fittings after the 
term. Hill. 22 Car. B. R, 

To proceed to trial, in the courts at Wsfhninfttr, wh#n the 
declaration is drawn, and the appearance of the defen¬ 
dant made, it mult be delivered to the defendant's at¬ 
torney ; then it is to be entered upon the roll and doc- 
quetted ; then a rule muft be given for the defendant to 
plead by fuch a day, or the plaintiff to have judgment: 
The defendant having pleaded, a copy of the iflue is to 
be made out and delivered to the defendant's attorney, 
giving him notice of trial ; in order to which, the •venire 
facias mull be had and returned by the iheriff, and then 
is fued out the balms corpora , to bring in the jury, tnc 
record is made up, and the parties go to trial: But if the 
defendant neglefts to plead, and lets it go by default, on 
entering a judgment, a writ of enquiry of damages, 
unlefs in debt, is to be awarded, of the execution whereof 
the defendant's attorney fhall have notice; which being 
executed, and the damage inferred in a fchcdulc annexed 
to the writ returned by the fherifF, a rule is to be given 
upon it, and cofts are taxed ; laftly, it is carried to the 
clerk of the judgments, who on giving him the number 
roll and term, when the judgment was entered, he will 
make out a writ of execution, either a capias ad faiifi 
faciend . or fieri facias , l$c, for the damages and cofts, 
t<fc. Pratlif. Attorn , Edit, 1, pag, 99* 

At the ajfifis, when a caufe comes on to trial, firft a 
diftringas of the jury is to be returned by the fherifF, and 
then the record mull be delivered to the judge's marfhal; 
and the record being put into the hands of the marftul, 
briefs prepared for the counfel, and all parties ready, the 
marfhal delivers the record to the judge, and the crier 
calls over the jury : The jury are now to be baJlotted and 
fworn, and bid to Hand together and hear their charge; 
after which, the junior counfel for the plaintiff, (if the if- 
fue lies on him, otherwife the defendant's counfel) opens 
the pleadings, the fenior counfel ftates the cafe. The 
evidence is given. If plaintiff begins, the defendant's 
counfel ftates his cafe, and if he has any evidence to pro¬ 
duce, the fame is given ; the plaintiff's counfel then re¬ 
plies, making obfervations on the defendant's evidence, Csf c , 
The judge then fums up the whole of the evidence, and 
gives it in charge to the jury to aft impartially. If the 
fury can't immediately agree on their verdift, and are de- 
firous of going out of court, to confult privately among 
themfelves, a bailiff being fworn to keep them without 
meat, drink, tfc. till they are agreed, they depart from 
the bar; and when they are all agreed, they return to 
give in their verdift: Then the plaintiff is called, and if 
be do not appear, a nonfuit (hall be recorded; but if he 
appears, the clerk afks the jury who they find for, and 
what damages, if they find for the plaintiff. The jury 
naming the furo, and what cofts, he enters it on the back 
of the panel, and repeats it to the jury, which finifties 
the trial: And after th* trial is over, the affociate deli¬ 
vers to the party recovering the record with the diftringas, 
and the names of the jury annexed, on the back of which 
he indorfes the fubftance of the verdift, and the cofts given 
by the jury; and then upon the back of the record Is in- 
groffed the poftea, which is delivered to the clerk of the 
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rule', and he makes out a four days rale for judgment) 
and when the rule is out, if judgment be no; arrefted, fur¬ 
ther cofts are taxed, and the judgment is fit to be en¬ 
tered. 

But in trials at. the aflifes, the record and diftringas are 
ufually kept by the aftbeiate till the next term, when he is 
to be called upon for the pojita , and you proceed to have 
it marked, make out a rule, end ilgn judgment; and 
judgment being entered, execution is thereupon awarded', 
and writs of Ca, fa. Fieri fac, Elega, lAc, 

If a tried be had the la ft day of term,, or at the fittings 
after the term, or the alfifcs, judgment cannot be given 
thereon, till the firil or 4th day of the next term. When a 
defendant is not prepared to try his caufe, upon petition and 
affidavit of the rcafous, the judge will order the caufe to 
be flayed till another day the fame aflifes ; or in London 
till the next term, on payment of cofts: And in cafe at 
a trial, the court fees that one of the parties is furprifed, 
through fome cafualty, and not by any fault of his own, 
they may in their diferetion, put off the trial to another 
time, until fuch panv is better prepared. 2 till, 609, 
610. 

If the matters contefted arc of great value, or the 
title in queftion is difficult or intricate, on motion the 
judges will order a trial at bar, for the better fatisfaftion 
of the parties; though it is not ufual to grant trials at bar 
the fame term moved for : And tkefc trials are appointed 
by the rtatute of Wejlm, 2, where the caufe requires mag- 
nam examinationm ; alfb officers of the court, and barri- 
Iters at law, may infill upon a trial at bar; after which, 
a new trial is not to be granted. 2 Salt. 648, 651, 653. 
The court will grant a trial at bar for the importance 
of the confequcn^.e, 1 Strange 52, And where the whole 

efiatc is of value, though againll ieieral defendants. Ibid. 

4 79. And in cafe of a great mifuemeanor. I hid, 644. 
No rule for a trial at bar before iflue is joined. Ibid, 696. 
The crown is not intitied to a trial at bar of courfe where 
there is a profecutor. 2 Strange 816. No trial at bar 
can be granted in a caufe arifing in London, for the citi¬ 
zens are not to be brought out of the city. Hid, 856. 
It hath been laid down as a rule, that after a trial at bar, 
no new trial ftiall be had in any cafe, except it appear 
that there hath been fome corruption in the jury. Car- 
tbeiv 507. Sed vide 1 Strange 584. 2 Strange 1105 

contra . 

New trials may be granted generally in feveral cafes, 
viz, where the defendant had not fufficient notice given 
him of the former trial ; if cxceffivc damages are given ; 
a verdift is againft evidence; there was any fraud, &c. 
But a new trial ought not to be allowed for want of evi¬ 
dence at the former trial, which the party might then 
have produced ; And it hath been denied, where the de¬ 
fendant forgot to bring a fcttlement at the trial ; fo like- 
wiie where very large damages were given, on the report 
and opinion of the judge who tried# he caufe, that he be¬ 
lieved the jury gave a verdift according to their confiden¬ 
ces : And no new trial (hall be granted for too finalI da¬ 
mages ; unlefs where aftion of covenant is brought for a 
fum certain, and the jury give damages under tne fame, 
fcfr. 

The reafon of granting new trials upon verdifts againft 
evidence at the affifes is, becaufe the trials are fubordinate 
to the courts j and fuch new trials have been anciently 
granted, as appears from this ; that it is a good challenge 
to a juryman to fay that he hath been a juror befo/k in 
the fame caufe. V 

Adjudged that a new trial cannot be granted^ ^in¬ 
ferior court. 2 Sail . j^48, 649, 650. 0 Nelf, Abr m 

414, 417. New trial not rgur a for the 

defendant in a quo warranto, 1 Strah^g^ j. OcAfP'*.. 
qui lam . 2 Strange 899, 1238. Nor where the party 
might have had evidence on the firftatrial. 1 Strange 
60i. New trial cannot be had a feconc£$ime for exerflive 
damages. Ibid, 692. Nor where one oV^thifi^pfendants 
was rightly acquitted. 2 Strange 4. Defendant con- 
vifted of forgery muft appear perfonally when he move* 
for a new trial. Ibid. 968. No new trial for fmallncfa 
of damages- Ibid, 1051. Nor where there is evidence 
on both fides. Ibid, 1142. A new trial denied, where 
the jury find a matter left to them againft the ftrength of 

evidence. 
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Hid. not. “Inferior court# cannot grant * 
evidence. • ’ ‘7 After 4 motion in nrreft of 

r tr,el : fcji not move for » new We/s but 

5,* -S» *■ £?S 

»,„V on indiftment be bya wrong wew. ana m owe 

•rJEiJ&S »7& uSf; 

C^^whkhTm b^fentS" tieb *7 be tried in 
» 1S » uJ**Car. It is a mif-lrinl for a thing to be 
f'.j'teftL aifd«, who hath intereft in the thing in 
acsufe is tried by a jury «* of a 
wrong county, or there be any error in the proceft a g a ' n ® 
the jurors, or it is dire&edto a wrong offier, iff, « » a 
mil trial' likewife where matter of record u tried by 

& it. ?,..>• ufc *>?• “ “* 

S3 333WSJS! 

sare*^ 

ftandell indeed by the name of A.*•*«j 
trf, (reciting the crime laid in the mdiament) Howiayen 
thnu art thon On.ity of this felony, Wr. whereof thou 
(landed indicted, or Not Guilty? To whichthepri- 

*-> s^*£i , ^ 3 nSw. 2 f£f 


ptifoaer taken away; if they fay Guilty* he i* bid ta 
down upon bis kntq% and then the clerk of the peace 
fays, My matters of the jury* hearken to your verdift a® 
the court'hath recorded it ; You lay A. B. is guilty of the 
felony, &e whereof he ftands indited: To which they 
atofwer Yes s Then proclamation is made for all perfona 
to keep filersce, on which the prifoner is fet to the bar, 
and fentence pafied upon him; after which an order or 
■ warrant is made for his execution. 

This is the manner of proceeding again ft common cri¬ 
minals : the court is to be of counfel with the prifoner, 
and ought to advife him for his good, not taking advan¬ 
tage too ftri&ly againit him. Mod. Juft. Edit. 3. pag. 
±oz t 403. zHawiP.C. 9< V R*p> 9 ; And a great 
author obferves, that through the punctuality required by 
law in the trial of caufes, there is as much as art and con* 
fcience can contrive againft corruption, and in favour of 
right, liberty, life and reputation : And thegreateft crimi¬ 
nals here, have privileges which they cannot be debarred 
of.# See Forte/cue's Laud . Leg. Anal. 59, 60. 

J tibutb and Tjfebuchet, (v trbtchetvm,) A tumbrel, or 
ing.ftool. 6W/s S zcTrebuchtt. 

CttCCi pite i, Is thcPfajpc with 7 rental* I Ed. 6. 
Crfccttma, An ancient cuftom in a borough in the 
county of Hertford, fo catted, becaufe thirty burgtffes paid 
1 4 . renTfor their houfea to the bilhop, who is lord of the 
manor. Lib. Niger Here/. 

Crttingmote, The court held for a tndtng or tnthmg* 
Chart. King Hen* 1. 

triennial eicftoitt. The utmoft extent of time that 
the fame parliament was allowed to fit, by the ftat. bW. 
y M. c. 2. was three years; alter the expiration of which, 
reckoning from the return of the firft fummons, the par¬ 
liament wa, to have no longer continuance. But, by the 
ftat. 1 Gee. i. ft. a. 3 *- this term was prolonged to 
/even years. See Parliament , and Black* Caw. x r* 153, 
tt 9 . 430 * 43 *> 433 * _ 

Ctigftitaie, te 7 rental. 

Ctibing or Crltbinff, (Sax. Tntbwga) Contams tb. 
third part of . county, or three or four hundreds : Alfo 
V____auftkin that circuit. of the nature 


foncr has pleaded Not Gurity, (which ^| Sket, b« inferior to the county^ourt. Cmtd. to*, 
plea} it is to be recorded ; and then the jetty jury ^ > . 6 Th * j n Torejbire are 

call- d upon the panet, and * lift *ndleath, ‘ corruptly called by that name, from Tridixgtot TriiUxg. r 

prlfouer is told they are topafs upon his Ufo^nd «a^n. » r , ned thofcTnVW.gr. were 

and that he m.y chalfcng* of foemtefee ttey a« Wore whom were brought all 

fworn; for not being wdifterent, but P*** 1 > { t trv <* au r es which could not be decided m the hundreds; for 

f ?a . 

Tithing* and thence to the county-court, tyetm. oee 

Lath-rev e. , 

mmm* A word ufe 4 by merchants in accounts, to 
ftiew that the word million is thrice mentioned. Merck* 

^ Crimllchi, The EngHJb Saxtms denominated the month 
of May TrimikU} becaufe they milked their cattle three 

y . 1 _.1, D.A 
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;»«wi us * ---- »- » B . 

vou ' times every day in that month. Bed#* m 

■ • Crinitf, {Trmitai) The, number of three perfess «n 
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are to make enquiry into what goods and . m , ^ GodhM a or Deity 5 and denying any one of the per 

at the time that the faid fc ®“y» m 0 , Q u y t y ( you ' fons in the Trinity to be God, i* fuhjeft to divers pe> 

“IrSrS "* r.:.!" :r J : 


^is 


evident 

a; 

pointed 
out any p er 
verdifj 


ivttth, and nothing 


hen fay no more. — - v 

the wUneflfcs to give true evidence ; to fpeak the 
the wi cnems ^ h w the truth; and when the 

^Secerning the prifoner, the 
wnror tac court to confiddr of tbeir wr- 
: kept in a room, by n fworn bailiff *P- 

„«J[URSSSS»iei ;B‘§& 

in appearing, mid the prifoner fet»the bar, t^el^, 
of ihe pe.ee JaV> tos#,m. Look UfP* 

Modema of the jury , Hew fay^ybu. &J *' 

§«■ felony, tfr. or Which he ftanste mdtfted, m No 
5 * 4 ? lithe jury fey Not guilty, tw. recorded, nndxhe 


Ctiiritpc^OUte. Is a kind of college at Dr/ffir^ be¬ 
longing to a company or corporation of feamen, who have 
authority by the King’s charter to take knowledge of 
thofe that d#roy fea-mwk. s alfo tjs sedrefa rim faults of 
failors, and divers other things belonging to navigation. 
8 Eliz. r.ij. By . tato liitvfc, fim ¥ ihips eo»>”g 
up the Uamv, are to be exmfo^ mid approved by the 
Mqfltr and Wardens of Trtmty- 8 <m/e, Ac. 3 u *• 
i«. Set ? Cr«. a. f# ao. ,, f „ 

%t\ ink, A ftihing,ucl» «K fftgiw » % Htn * 

Thb‘ inhabitants of MiMt/ete* Efix, 

tL&ll Stftft* Signified a threefold neeeffary pax* 
to which kH land*were liable in l K Sax °* ** '* * ®. r 
mnairinft Of bridgts; the mamtammg of caftlw «w gam* 
fons; and for expeditions to repel invafiwis t AnA in rim 
JCiugV grants, and conveyances of lands, three 

to Z in8< 



T R O 


T R O 


things were excepted in the immunities from other fer- 

vides, t&c. - Except is bis tribute expeditionc, font is 

arsis conftruflione. Paroeh Antiq. 46. See Black. Com* 

I V. 263, 357* * V. io«. 

€vio?0, Criotiro, or Crferc, Are fuch as are chofen 
by the court to examine whether a challenge made to the 
pane! of jurors, or any of them, be juft or not. 

122* 

Cn'0?0, lor00> On the trial of a peer, in parliament, 
a precept was formerly iflued to fummon only eighteen or 
twenty, feiedted from the body of the peers: then the 
number came to be indefinite; and the cuflom was, for 
the Lord High Steward to fummon as many as he thought 
proper (but of late years not iefs than twenty-three) and 
that thofe lords only fhould fit upon the trial, which 
threw a monftrous weight of power into the hands of the 
crown, and this it's great officer; offering only fuch 
peers as the then predominant party ftiould molt approve 
of. But now by flat. 7 W. 3. c. 3. upon all trials of peers 
for treafon or mifprifion, all the peers who have a rij ' 


to fit and vote in parliament (hall be*f«!mmoned at t 
twenty days before fuch trial, to appear an * vote there 
and every lord appearing (hall v0te in the, trir.Lof (hch 
peer, firft taking the oaths of aUegiance and fupremacy, 
and fubferibing the declaration againft popery. See Black. 
Com, 4 r. * 59 , *60. , , „ ' 

CriO)0 Of 3 lurO} 0 . J urors may be challenged propter 
effeBum, for fufpicion of biafs or partiality. This may be 
cither a principal challenge or to the favour. A principal 
challenge is fuch, where the caufe afligned carries with it, 
primafacie, evident marks of fufpicion, either of malice or 
favour : as, that a juror is of kin to either party within the , 
ninth degree; that he has been arbitrator, has an intereft 
in the caufe, &c. See Challenge, Challenges to the fa - 
vosr t are where the party hath no principal challenge ; 
but obje&s only fome probable circumflances of fufpicion, 
as acquaintance and the like; the validity of which mull 
be left to the determination of triors , whofe office it is to 
decide whether the juror be favourable or unfavourable. 
The triors, in cafe the firft man called be challenged, are 
two indifferent perfons, named by the court; and, if they 
try one man and find him indifferent, he (hall be fworn ; 
and then he and the two triors (hall try the next; and 
when another is found indifferent and fworn, the two 
triors (hall be fuperfeded, and the two firft fworn on the 
jury (hall try the nekt. Co. Lit . 158. and fee Black. Costs. 

3 V. 363. 

CnpOftfum, Leg. H. 1. cap. 64. In quibus vero catifis trv 
plicem ladam haberet , ferat judicium trinodii, i. e. 60 
/olid. The meaning is, that as for a final! offence, or for 
a trivial caufe, the compofition was twenty (hillings; 
fo for a great offence, which was to be purged tripled 
lada> the compofition was to be three times twenty (hil¬ 
lings, viz. tripodio. Cowell. 

CwotKl terve, A quantity of land, containing three 
rods or perches. MS. Eliam Afkmolt Ar*. 

Ctiftega, Was the upermoft room in the houfe, a gar¬ 
ret or room three ftories high. ’Tis mentioned in Matt. 
Paris, anno 1247. 

CrfSfS, (From the Ft. Traift, i. e. Truft) Iran immu¬ 
nity, whereby a man is freed from attendance on the lord 
of a foreft when he is difpofed to chafe within the foreft; 
and by this privilege, he (hall not be compelled to hold a 
dog, to follow the chafe, or (land at any place appointed, 
which otherwife he is obliged to, on pain of amerciament. 
Mamvood , par. 1. pag. 86. 

Crfftra, A poll or llation, in hunting. CoweL 
Cvftbfng, Cfitbing-ftecbe, The third part of a coun¬ 
ty, or three mote hundreds or wapentakes, were called a 
triding or trithing ; fuch fort of portions are the laths in 
Kent, the rapes in Sstfex, and the ridings in Torijbire, and 
thofe who governed thefb trithings, were thereupon called 
trithing-revet, before Whbld were brought all caufes that 
could not be determined in the wapentakes or hun¬ 
dreds. See Spelman of the ancient government ^England. 
p. rz. See Tithing and Black, Com. \V. 116. 

Crttntttofr* A trithing-man, or conftable of three hun¬ 
dreds. Hift. Elienf. 

Cranage, {Tronagium) Is a cuftomary duty pr toll for 
weighing of wool; According to TUta, trona is a beam 


to weigh with; mentioned in tlfe flat. Weftm. 2. cap. iti 
And tronage was ufed for the weighing wopl in a ft a pic 
or publick mart, by a common trona or beam ; which for 
the tronage of wool in London, was fixed at Leadsn-HalL 
Fleta, lib. 2. c. 12. The mayor and commonalty of 
London, are ordained keepers of the beams and we ; ghts for 
weighing merchants commodities* with power to aflign 
clerks, and porters, b'c. of the great beam and balance ; 
which weighing of goods and waters is cilled Tronage .• 
And no ftranger fhall buy any goods in London , before 
they are weighed at the King’s beam, On pain of forfei¬ 
ture. Chart, King Hen, 8. 

CroitatO?, (From Trona, i. e. Statera ) An officer in 
the city of London, who weighs the wool brought thi¬ 
ther. 

CtOpe, (Tropus) A rhetorical way of fpeech. Lift, 

Dm. 

Cropcr, (Troperium) Is a book of alternate turns or rc- 
(ponfes in finging mafs; called Liber fequentiarum , by 
Lindewode. Hoved. Hift. p. 283. 

Cfppbg'fl 9 one?> Signifies money yearly raifed and col¬ 
lected in the feveral counties of England, towards provid¬ 
ing harnefs and maintenance for the militia, &c. Star. 

15 Car. 2, 1 Geo. 1. See Militia. 

Crater, (From the Fr. Trouver, i. e. invenire) Is an 
a&ion which a man hath againft one, that having found 
any of his goods, refufeth to deliver them upon demand : 
Or if another hath in his pofleflion my goods, by delivery 
to him, or otherwife, and he fells or makes ufe of them 
without my confect, this is a converfion for which trover 
I lies ; fo if he doth not actually convert them, but doth 
not deliver them to me on demand, 2 Lill. Abr . 618. It 
is called Trover and Convtrfion, and is a fpecial action of 
the cafe, brought to recover the damages to the value of 
the goods, &c. In this a&ion, the plaintiff furmifech thac 
he loft fuch and fuch goods, and that the defendant hath 
found them, and converted them to his own ufe at fuch 
a place; but the loftng is but a mere fuggeftion, and not 
material; For if the plaintiff delivered the goods to the 
defendant 5 or if the defendant take the goods in his pre- ’ 
fence, &c. this a£t ion lies againft him, if there be a con- 
verfion; which is the point of the a&ion, and therefore 
muft be particularly alledged : If a man finds goods, he 
may take poiTeflion of them, and no aftlon lies; but he 
ought not to abufe or ufe them, for therein lies the of¬ 
fence ; And where a man finds my goods, and refufeth to 
deliver them upon demand,, it is a converfion in law; but 
if he anfwers that he knows not whether I am the true 
owner or not, and therefore denies to.deliver them; this 
is no converfion if he keeps them from me. 1 Danv. 
Abr. 2i, 22, 23. A perfon finds the goods of another* 
and ufes or wilfully abufes them; as if it be paper, and he 
put it into water, or the like, this a&ibn of trover Ties 
againft him : Rut not for any negligence in the beeping 
of them ; as where one finds another’s garment, and fuf- 
fers it to be moth-eaten, here no action will lie. 1 
Cro . 219. 

If in trover , an a&u&l converfion cannot be proved, then 
proof is to be had of a demand made, before the sflion 
brought, of the thing for which the a&ion is com¬ 
menced, and that the thing demanded was not delivered : 
in this cafe, though an a&ual converfion may not be * 
proved, a demand, and refufing to deliver the things de-r 
raanded, is a fufficient evidence to the jury that he conr 
verted the fame, till it appears to the contrary. 

56,491. 2 Lill. 619. 

Where a defendant comes to 
denial is a converfion; but if he had the &c. 

delivery, there denial is no convetfion, but ipdcnce of a 
converfion: And in both cafes, the defendsnihach a law¬ 
ful pofjeffion, either by find ingot by delivery rand where 
the poffefiion is lawful, the plaWitf muftihewTftHrifend 
and a refufal, to make a converfion 1 Though if the pof- 
feffion was tortious, as if the defendant takes away the 
plaintiff's hat, the. very taking is .a (efficient proof of the 
converfion, without proving a .'demand aarirefufjd. Sid. 

264/ $Salt* 365. .. ■ • : • 

By tyolt. Chief Juft ice, the denial of goods to him, who 
hath a right to demand them, w. a converficir; ahd af- 1 
ter a demand and refufal, if the defendant tender the" 

* r . . gOOdi* ’ 
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* goods, and thl^laintiff refufe to receive them, that Will 
go only in mitiguriorfnhdamagcs; not to the right of the 
aftion of trover, for the plaintiff may have that Hill. 
Mod. Caf. 212. 3 Neff* Abr . 424, 425. An action of 

trover and con verfion may be brought for goods, although 
the goods come into poffeflion of the plaintiff before the 
aftion is brought 5 which doth not purge the wrong, or 
make fotisfaftion for that which was done to the plaintiff 
by detaining the goods: If a man takes my horfe and 
rides him# and afterwards delivers him to me, trover lies 
again (1 him ; for this is a conversion, and the ^de¬ 
livery is no bar to the aftion, 1 Danv. Abr . 21. 2 hill . 
618. 0 

If goods are delivered to one to deliver over to ano¬ 
ther, and he to whom they were firft delivered do after¬ 
wards refufe to deliver them over, and converts them to 
his own ufe ; he is liable to aftion of trover not only by 
him who firft delivered them but alfo by him tb whom 
they were to be delivered : And a plaintiff may chufe 
to have his aftion of trover again ft the firft finder of 
goods; or any other who gets them afterwards by fale, 
&e. 1 Bulft. 68. x Leon. 183. If a common carrier 

has goods deKvefed to him to carry to a certain place, 
and a ftranger takes them out of his poffefiion, and con¬ 
verts the goods to his own ufe ; aftion of trover and 
convcrfion lies for the carrier againft him. 1 Mod. 
3 »- 

Trover doth lie againft a common carrier for negli¬ 
gence in lofing goods ; though it doth not for an aftual 
wrong: And if goods are ftolen from a carrier, he may 
not be charged in trover and cortverfion 5 but aftion 
the cafe on the cuftom of the realm, GiTc. 2 Salk. 

It has been held, that where goods are ftolen, and 
e profecution of the offender by indiftment the party 
id brings aftion of trover, it lies not ; for fo felonies 
be compounded: but whereof, ftcals the goods or 
of B . and is convifted, and hath his clergey, upon 
irofecution of B. If he brings trover and convcrfion 
and on not guilty pleaded this fpeciai 
7 the plaintiff ihall recover, j Hale's 

p.a 546. 

upon a fieri facias the (heriff takes goods in exe¬ 
rt, and before the foie of them, a ftranger takes 
’them away and converts them to his own life; the fheriff 
may have an aftion of trover and con verfion, as he had 
a lawful poffeftion, and is anfwerable for them. 2 Bound. 
47. And an executor may have trover for the goods of 
the teftator; the law gives him a property, which draw- 
eth the poffeftion to it# though there be not an aftual { 
poffeftion. Latch. 214. There muff be a right Or pro¬ 
perty in the goods, or a lawful poffeftion, ft?Y. which is 
to be proved* by the plaifttiff in trover , before the goods 
came to the defendant's hands: And if a man finds his 
goods loft in the hands'of another, if he bought them 
in open fair or market; this alters the property, and he 
cannot recover them. 1 Infi. 498. 1 Danv. 23. Ad¬ 

judged that trover lay for the finder of a jewel, againft 
a goldfmith who defrauded him of it. Ibid. 505. Draw¬ 
ing out part of a veffel, and filling it up with water, 
is conversion of all the liquor. Ibid. 576. A recovery 
in trover jdk b the property of the goods in the defendant 
a Strang 1078. In trover, the plaintiff may declare 
ad manus generally ; Or fpeciatty per 
the defendant's 
the fpeciai mat- 
prove the plaintiff 
or to intide the defendant to 
a Bulft. $*3.- mod's left. 
654. Ttlv. ipi : Cte. Car. 


vtrunt : And the pleaj 




upon a 
invent iodhn 
part is comm 
ter may be gr 
hgp^rilo atufe 
the thing in control 
~54o. Vide alfo, a 
27. 2 hill. 

In trovtr ; fidMSSnd* the plaintiff need’not ftiew the 
date; for the bond being loft or converted/ hefoay not 
know the date; end if he fhould fet out thedate, and 
miftake it, he would foil in feiraftion. Cro. Car: 262. If 
the defendant, find the bond, and receive the minty, ac¬ 
tion of account lietla againft the receiver, and up trover. 
Cro. Elm* 723. ; 

The place pf convcrfion muft be generally mentioned in 
trover, or it will be naught. Cre* Elm. 78,79,* 1 And yer 
where th s trevtr of goods is in one county, and the con* 


verfion in another county, the aftion brought for thefe 
goods may be laid in the county where the convcrfion wa#4 
or in any other county, as it is only a tranfitory aftion 3 
and neither the place of trover, nor convcrfion, are t ra¬ 
ver fable. Pa/ch. 23 Car. B. R. If there be trover, before 
the marriage of a female plaintiff, and con verfion after- 
wards; the hulband and wife may join, and it will be 
good. 2 Lev. 107. 

Trover lies againft baron and feme, fetting forth that 
they converted the goods to the ufe of the hulband ; for 
the feme may be a trcfpafftT, and convert them to the 
hulband s ufe, or foe ufe of the ftranger, but not to her 
own ufe; and iffthc convcrfion be laid ad ufum of her- 
felf and hu/band, or , ad ufum proprium, &e. it will not 
be good. Cro Car. 494. In trover the plaintiff may lay 
a convcrfion here, and prove it in Ireland ; it is other- 
wile in trefpafs War* elaufum fregit , for there the parry 
cannot j>rove the ftfcfpafs but where it lies, nor lay it in 
any ; fojr place thai^it is. Stile 331. 1 Mod. Entr. ' 

at A® plaintiff's ele&ion, 
may be brougnt nmgoods detuned ; for it is but juitfee 
that the party ftiopW have his goods detained if they way 
be had, oyJrifi/damages to the value for the detaining 
and coiy^rfion of them. 2 LtU. Abr. 618. And trefe 
pafs or trover, lies for the fame thing ; though they 
cannot be brought in one declaration : And the allega¬ 
tion of the converfionof the goods in trripats, is for 
aggravation of the damages, ise. Cro. Jac. 50. Lutwi 
1526. 

Detinue doth not lie for money numbered 5 but trover 
and convcrfion lies for it; For though in,the finding and 
converting generally, the money of one perfon cannot be 
diftipguiChcd from that Qf another, all money bring alike; 
yet the proof that the plaintiff loft, and defendant can* 
verted fo much, maintains the aftion, if the verdift finds 
it. Jenb. Cent. 208. Where money is given to a per* 
fon to keep, though it he not in bags, aftion of trover 
will lie; becanfe this aftion is not to,recover the money* 
but damages. Poph. 91. 3 Salk. 365, In cafe a ma¬ 

iler delivers corn to his fervant to fell, who does fo and 
converts the money, the mafter may bring trover againft 
the fervant. 2 Bufft . 307. 1 Roll's Rep. 59. 

There is no proper pfea in aftion of trover, where it / t 
lies, but the general iffue not guilty ; on which the dc-' 
fendant may give in evidence that the goods and money 
were not the plaintiff's* ** Bro, 109. Trover lieth not 
for any part of a freehold ; but if doors fixed are removed 
and converted, it will lie. Wood's loft. 540. In trover, 
the defendant may not wage his law, as he may in de¬ 
tinue ; wherefore it often takes place of that aftion. See 
Detinue and Black. Com. 3 V. 151. 4 V. 356. 

CtopjCflleigfit, [Pondus Trojee) A weight of twelve 
ounces to the pound, having its name from Troyes a city 
in Champaign, whence it firft came to be ufed here. 

%tUC C, (Treuga) A league or ceflation of arms; and 
anciently there were keepers of truees appointed; as 
King %iv». 3. conftituted by commiffion two keepers of 
the truce between him and the King of Scots, with this 
daufe, Nos volenUt treugam pradi&am quantum ad mi 
perthet objervari , &c. Rot. Scot. 10 hdw. 3, Vido 
Coufervators of the Truce. 

B f Stat. 2. Hen. 5. Stat. 1. c. 6 . Breaking of trace 
and fafe-condufts, or abetting and receiving the truce- 
breakers, was declared to be high-treafon, againft the 
crown and dignity of the King; and- coufervators of 
truce and fafe-condufts were appointed in every port, 
bY. See the Stat. and 14 H. 6, c. 8. 20 U. 6 . c. 11. 

29 H. 6 . c. t. and 31 &. 6. f , 4, £lfo i 4 Edw. 4. r. 4. 
B\itJpiackftone fuppofes 2 H. 5* repealed by the general 
ftatuies Of |^, 6. and Q^Afogr for aboJilhing new crea¬ 
ted ttuhioas; though Sir Matt. Hale feems to queftion it, 
aa fo Wafon? committed on the fea. 1 Hal. P. C. 2 67. 

But (atcording to MJdebJtoue) the Stat. of 31 II. 6 . rc~ 
mafos ln full force, to, foil day* Black. Com, 4 F. 69, 

7 &, 1 '■‘’ 1 

‘ {T*uga frumenti) Is a meafure of corn ; 

and WEiqmiifter, at this day the vicar hath trug^om al¬ 
lowed him fof officiatirig at feme chapels of cafe within 
that p&rifti. Liber Niger Heref. 

Ctmuua 
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VrutlClltf, A trunk fet in churches, to receive the ob¬ 
lations of pious people ; cf which, in the times of popery, 
there were many at feveral altars and images, like the 
boxes which fince the reformation have been placed near 
the doors of churches for receiving all voluntary contri¬ 
butions for the poor: And the cuftomary free-will offerings 
that were dropt into thofe trunks, made up a good part of 
the endowment of vicars, and thereby oftentimes rendered 

their condition better than in latter times- dicarius ha- 

Mit dlationes quafeunque ad truncos turn in di£ta ecclefta 
de, iff c. quam alibi infra parochiam if Juts ecclefta fatlas, 
Ordin. Vic. Lancalt. Anno 1430. / 

Ctttffa, A trufs or bundle of corn r mentioned among 
the cuftomary fervices done by tenants.' Cartular S. Ed¬ 
mund. MS. 

Cruft, {Fiducia, confidential Is a con-idence which one 
man repofes in another—but, as generally ufed in law, j 
it is a right to receive the profits of/and, and to difpofe 
of the land itfelf (in many for partict Ar pur- 

pofes, as direfted by the lawfulcffyner, oroolated out 
by fcttlement, Iftc. or that !^-' * w hfeh 
created the truft. A truMs but a yfw name given to an 
ufe.—If a perfon in whom It truft is reefed, breaks or doth 
not perform the fame, the remedy is by btf 1 ** Chancery, the 
Common law generally taking no notice oiv trulls. 2 
till. Abr. 624. A truft and ufe were all one at Common 
law, till the Stat. 27 H. 8. which diltinguilhes them: 
The method of making conveyances by way of truft , was 
invented to evade tne ttatute of ufes; and thefe convey¬ 
ances are not fo much favoured in law, as plain arid 
direct conveyances of eftates. Pafch. 23 Car. B. R. 

Trulls and legal eftates are to be governed by the fame 
rules j and this is a maxim which has univerfally pre¬ 
vailed. It is fo in the rules of defeent, as in gavelkind, 
and borough Enghjb lands ; there is a pffejfto fratris of 
a truft, as well as of a legal eftate. The like rules in 
limitations, and alfo of barring entails of trufts, as of 
legal eftates; per the mafter of the rolls, who faid he 
thought there was no exception out of this general rule, 
nor is there any reafon that there (hoald; and that it 
would be impoftible to fix boundaries, and ihew how 
far, and no farther, it ought to go ; and that perhaps in 
early times the neceffity of keeping thereto was not feeu, 
or thoroughly confidcred. 2 P. WmP* Rep. 645, Sut¬ 
ton v. Sutton, 

Declarations and creations of truft, of lands, tene¬ 
ments or hereditaments, are to be in writing, lignedby 
the party empowered to declare fuch truft, &c. 29 Gar, 

c. 3. In the explanation of this ftatute, it is pro¬ 
vided, that this lhall not extend to refultiug trufts, or trufts 
arifing by implication or confirmation of law ; which lhall 
be of like force as before that aft. 4^5 Ann. c. 16. And 
there is a ftatute by which infants feifed of eftates in 
fee in truft, may make conveyances of fuch eftates, by 
order of the Chancery. 7 Ann. c. 19. If a man buys land in 
another perfou’s name, and pays the money for the land, 
this will be a truft for him that paid the money, though 
there be no deed declaring the truft j becaufe the ftatute of 
fraud extends not to {rufts raifed by the implication of law; 
And a bare declaration by parol, on a deedaffigned, may ! 
prevent any refulting truft to the aflignor. 2 P rat. Rep. 
361, 2 Pern . 294. Where there has been fraud in gain¬ 
ing a conveyance from another, that is a reafon of making 
the grantee confidered as a iruftee : But the Statute 29 Car. 

2. c. 3. relates only to equitable trufts and interefts, and not 
an ufe, which is a legal eftate. 1 P, Williams 113. 
There are only two kinds of trufts by operation oflm iv ; 
either where the deed or conveyance has been taken in the 
name of one man, and the purebate-money paid by ano¬ 
ther ; or where the owner of an eftate has made a volun¬ 
tary conveyance of it, and declared the truft with regard 
to one part to be for another perfon, but bath been Sent 
as to the other part 5 in which cafe he bimfelf ought to 
have the benefit of that, it being plainly his iutent, 
Barnardift . 388. There lhall be a tenancy by the curtcfy. 

of a truft eftate; but of fuch an eftate a woman 13 i all 
not be endowed. I P, Williams 109. Talbot's Caf 139. 
See 2 P. WtUtams 147. A fine and recovery of Ceftui que 
truft lhall bar and transfer a truft, as it Ihould an eftate at 
law, if ^ were upon a confideratioa. Cbanc. Rep, 49. 
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In equity tnfit are fo regarded, that rfrafl of a tnfitf 
will prejudice the ceftui que truft^-i^r jjiough a purchaler, 
for valuable confideration, without notice, (hall not have 
his title any ways impeached, yet the truftee muft make 
.good the truft : But if he purchafcs, having^potice, then 
he is the truftce himfelf, and lhall be accountable. Abr. 
Caf. Eq t 384. Where truftees in a fcttlement, join with 
tenant for life in any conveyance, to defeat a remainder, 
before it comes in ejfe ; this is a plain breach of truft ; and 
thofe who claim under fuch deed, having notice of the truft* 
will be liable to make good the eftates, 2 Salk. 680. Yet 
in cafe a truflee joins with ceftui que truft in tail, in a 
deed to bar the entail; as it is no more than what he may 
be compelled to, it is no breach of his truft. 1 Chin. Caf. 
49 > 2I 3 * 

It has been decreed, that a truft for a fon, lhall 
pafs with the lands into whofe hands foever they come, 
and cannot be defeated by any aft of the father or truftees. 
And though a hulband and wife, have no children in 
many years, and they and the truftees agree to fell the 
land fettled, (y>. it will not be permitted in Chancery. 
Abr . Caf Eq. 391. 1 Pern. 181. A termor grants his. 
lands in truft for himfelf for life, and to his wife for life, 
and after to his children for their lives, and then to A. R, 
This truft to A. B, is good ; though if it had been to the 
heirs of their bodies, it would be otherwife : And a remote 
truft of a term, which tends to a perpetuity, has been 
decreed a void limitation. Cbane. Rep. 230, 239. 

If a hulband makes a leafe for years, in truft for his 
wife, he may fell it, and it will bind her: But when a truft 
is firft treated for a wife bona fide, he cannot fell it, unlcis 
(he join in a fine. Ibid. 307,308. It has been adjudged, 
where a term is fettled in truft for a jointure on a wife, 

1 or in purfuance of marriage articles, or if the term of the 
wife be alfigned by her before marriage ; the hulband can 
neither charge nor (ell it, &c. though if the alignment is 
made after marrige in truft for the wife, it is then volun¬ 
tary and fraudulent. Ibid. 225: 

A truft to pay portions, legacies, Ifc. out of the rent® 
and profits of the lands, at the day prefixed, gives the 
truftees power to fell; if the annual profits will not do it 
within that time, then they may fell the land, being 
within the intention of the trtft : And they cannot fell to 
raife the money, except it be to be paid at a certain 
time. Ibid. 176. A truftte for fale of lands for pay¬ 
ment of debts, paying debts to the value of the land, 
thereby becomes a ptrrchafcr himfelf. Ibid. i<?9. Where 
a truftee for paying portions, pays one child his full 
(hare, and the truft eftate decays, he (hall not be allowed 
fuch payment. 2 Chan. Ca. 132. If one devifes lands to 
truftees until his debts are paid, with remainder over, and 
the truftees mifapply the profits^ they lhall hold the land 
only till they might have paid the debts, if the rents had 
been duly applied; and after that the land is to be dif • 
charged, and the truftees arc only anfsyerablt?. 1 P. Wil¬ 
liams 519. And a perfon having granted a leafe of land 
to truftees , in truft to pay all the debts which he ihould 
owe at his death, in a juft proportion, without any pre¬ 
ference; it was here declared, that the fimple contraft 
debts became as debts due by mortgage, and ihould cany 
intcreft. Ibid. 229. 

Truft of a fee-fimple eftate, or fee-tail, is fojft iced by 
treafon, but not by felony $ for fuch forfeiture^! by way 
of efcheat, and anefeheat cannot be but j^&crhi there is 
a defeft of a here is a tenajft* Hard. 495. 

See Jtnk. Cent, 245. termfc forfeited to the 

King in cafe of treafoq or felony jjpdfthe truftaffte^^i- 
xy foall be compelled to affign tCthe King. W Cro. Jac 7 
C13, If a bond be taken in an&hc^s name, or a leafe - 
be made to another xn iruft for a pcltan, who is afterwards 
convifted of treafon dr felony, they fh^fagucb liable to 
be forfeited as a bond or leafe made iu his own name? or in 
his poffeiftpn. a Hawk. 450. Execution may be feed, 
and lands held in truft delivered, where any perfon is 
feifed or polfeiTed in truft for another i by the ftatute of 
frauds, 29 Can 2, e, 3, 

Truftee* being obliged to join in receipts* one is not 
chargeable for money received by the other: In the cafe 
of executors it is otherwife. % SaU. 318. 2 Pern, 

Rip. 515. A truftee robbed by hit own fervant, lha:l be, 

difehar^d 
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^charged of Jt on account#; though great negligence 
»ay charge himVuh more than he hath received* in the 
%ruf. z Chan* M4* T .here 16 a brcach 

of trujl in fervants^mngaway with their mailer’s good* 
delivered them, &c. 

Of a refilling trujl, or trujl by implication of law. 


It was ruled by lord chancellor Cowper, that the ftl- 
tute of frauds, fe&. 3 . which fays, ‘ That all convey¬ 
ances, where trulls and confidences lhall arife or rc- 
fult by implication of law, lhall be as if that aft had 
never been made,* mull relate to trulls and equitable in- 
tcrells, and cannot relate to any ufe which is a legal eftate. 
Mich, 1 709. in the cafe of Lamplugb v. Lamplugh, I P, 
Wms, 112* 

No rule is more certain than that if a man makes a 
conveyance in truft for fuch perfons, and fuch eliates as 
he lhall appoint, and makes no appointment, the refus¬ 
ing truft mull be to him and his heirs. 1 The trull in 
equity muft follow the rules of law in the cafe of an t ufe, 
and that it wo*ld be fo in the Cafe of an ufe is un¬ 
doubtedly true, and that was Sir Edward Cher's cafe in 
6 Rep, per Lord Chancellor. Fitx-Gib. 223. Fitfgerald 
v. Ld, Faulconbridge. 

* Wherever there is a conftdcrariou there can be no re¬ 
filling truft. But if a leafe be made for years without 
a coniideratioft, there well be a refuiting trail to the 
lcffor. 

Where a daughter’s portion was charged upon the fa¬ 
ther’s land, (he at the requeft of.her father, had releafed 
her interell in the land, to the intent that he might be 
enabled to make a clear fettlement thereof upon the fop. 

It was declared by the lord keeper, that if this Was 
done by the daughter without any coofideration, there 
would be a refuiting truft in the father, whereby he 
Ihould be chargeable to the daughter for fo piuch m0 " 
ney. Freem, 305. Lady Tyrcll’s cafe* 

But where a truftee purchafe* lands out of the profits 
of the truft eftate, and takes the conveyance in his own 
name ; tho* probably, if he cannot make other fatjsfac- 
tion for the xnifapplication, thefe lands may be fequefter- 
ed, yet they cannot be declared to be a truft for ajlui fue 
ufe, no more than if A, borrows money of JB. for it is 
not a truft in writing; and a refuiting truft it cannot 
be, becaufe that would be to contradift the deed by pa- 
joi proof, dire&ly againit the ftatute of frauds. But if 
rhis purchafe had been- recited to have been made with 
the profits of the truft eftate, this appearing in writing 
might ground a refuiting truft. On appeal to the houlc 
of lords, this decree was affirmed. Cham, Free, 84; pi. 
77# Kirk v. Webb. 

So where a teftator impowered the executor to lay out 
the perional eftate inland, and fettled it on A. and his 
heirs: And the exegutor being about to purchafe told 
A.’s mother of it, and alked her confent, but took the 
conveyance in his own name, and no trull in writing 
was declared, but it was proved that he at feveral times 
declared it muft be fold to make A . fatisfa&ion \ yet the 
court (though inclined to decree a conveyance to A . the 
executor being dead infolvent) declared it could not, be¬ 
caufe there was no exprefs proof of the application of 
themruft money. Cb.Pree. 168. bl. 139. For more learn- 
3 »j\r tbit fubjtSt, fee 21 Vin. Abr. tit . Truft, and 5 New 
AhX^tJw aad Trufh. See farther as to Trttfis 9 Black , 
27. 3 V, 431, 439 -*** , , 

Cruftcm of AusftnTabled to make preienta- 

psto l fzAn», c. 14. 

Wtib, A merfre containing fixty pounds weight of 
tea$ and from ifty-fixto eighty-fix pounds of eampbire, 
&C. Mercb . J>iBm 

Cuhslian^jB tbe fSjra&tqUtlVlnthe court of exche¬ 
quer tAmtftnt nioft experienced barrOleff,'called thcFof- 
man, andthc Tub-man, (from the places in which they lit) 
have a precedence in motions. Black, Com, 3 V. 28. «r. 

Cumtyeli,. (Tumbrellum, TMrbichetmXU an engine of 
punilhment, which ought to he in every liberty that hath 
view of frank -pledge, v ior r tho, corrp&ioa of fcolds and 
unquiet women. Kitcbin, fuL 13. See Caftigatcry, Curb* 
ing-fiool. 


Tungewva, i. e. villa? preepofitusj) 
pi in *villis (is’ qua? dicimus mancrir) 
t, ejujquc vice omnia dlyponit mo- 
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Ctttt* (Sax.) In the end of words fignifies a Town, of 
dwelling-place. 

Cun, (Lat. Tunelkm) A ve/Tel of wine and oil, being 
four hogffieads. 1 j?. 3. r. 12. A tun of timber is a 
meafure of forty folid feet, cut to a fquare. 12 Car. 2. 
f. 14. And a tun is twenty hundred weight of co&L, &c. 
by Stat, 9 iqPF. 3, c. 13. 

^Utmage, ifunnagium) Is a cuftam or impoft granted 
to the crown for merchandize imported or exported, pay¬ 
able after a certainAte for every tun thereof, Star. 1 z 
Lien. 4. c . 3. 6 flTen. 8. c. 14. 1 Ed, 6. c. 13. 12 

Car . 2. c. 4. SeelT ~ 

(S/ 

A reeve or bailiff, 1 
domini per fin am fish 
deratur . Spelma/ 

Cltfbagftim, The liberty of digging turfs. Mon. Aug. 
Tom. 1. /. 632./ 

Cutbarp, {Tataria from Turba, ail obfolete Latin 
word for turf) Is fright to dig turfs on a common or 
in another man’s gtmmoLKitcb. 94. Alfo it is taken 
for the jiace where digged : And furbus hath 

been *wjjabfttyl&tu* for t he turbary. 

CurbctfilmS/ & imporSNi as they might have been 
before 10 11 1 Groji. Star. 2. c. 18. 

# Clttfcep of merchants, having divers faflo- 

ries abrojl^and which carry on great trade to Tut ley, 
ice. created in the time of Queen Elizabeth. See Mer¬ 
chant. 

Cttrtiinc, A kind of sky-colour’d cloth, mentioned in 
Stat. 1 R. 2. c. 8. 

Cunt, or Count, Is the King’s leet through all the 
county; of which the Iheriff is judge, and this court is 
incident to his office; wherefore it is called the fieriffs 
town: And it had its name originally from the fherifTs 
iking zturn.pi circuit about his (hire, and holding this 
court in feveral places; for the word turn properly taken, 
doth not fignlfy the court of the fheriff, but his peram¬ 
bulation. Crompt. Jurifd. 230. A.Inf. 260. 2 Hanoi, 
i*. C, 55. The turn is a court of record ; and by the 
Common law, every Iheriff ought to make his turn or 
circuit throughout all the hundreds in his county, in 
order to hold a court in every hundred for redrafting 
common grievances, and prefervation of the peace ; ana 
this court might be holden at any place within the hun¬ 
dred, and as often as the Iherilf thought fit : But this 
having been found to give the Iheriff too great power 
of oppreffing the people, by holding his court at fuch 
times and places at which they could not conveniently 
attend, and thereby Jncrcale the number of his amerce¬ 
ments; by the Stat. of Magna Chart a, cap . 35. it was 
enadled, That no Iheriff /hall make his turn through a 
hundred but twice in a year, viz. once after Eaficr, and 
once after the fcaft of St. Michael ; and at the place 
accuftomcd : Alfo a fubfequent ftatute ordained, That 
every Iheriff lhall make his turn yeaily, one time within 
the month after Eajler, and another time within the 
month after Michaelmas ; and if they hold them in any 
other manner, they /hall lofe their turn for that time. 37 
Ed. 3. cap. 15, 

Since thefe ilatutes, the Iheriff is indiftable for hold¬ 
ing this court at another titoo, than what is therein li¬ 
mited, or at an unufual place : And it Ills been held, 
that an indi&ment found at a Iheriff’s turn , appearing 
have been holden at another time, is void. Dalt. 
Sber. 390, 391. Dyer 151. 38 Hen. 6 . 

Ac Common law the flieriff might proceed to hear and 
determine any pffence within his jurifdi^libb, being in- 
di&ed before him, and requiring a trial, till /heriffs 
were reftrained from holding pleas of the crown by 
Magna Chart a, cap . 17. But that ftatute doth not re- 
ftrain the IberifPs turn, from taking ind.Aments or pre¬ 
ferments, or awarding procefc thereon ; tho* the power 
oLat^arcUng fuch procefs being abufed, w*s taken from 
all the iheriffa (except thofe of London) by the 1 Ed. 4. 
c. z, and lodged in the juJlicrs of peace at their feflions, 
who are to, a^ard procefs on fuch indi&mcnts ddliveied 
to them by the Iheriff’, as if they had been taken before 
themfelvesj &c. 2 Hawk. 57,70, 71. 
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The (herifPs power in this court is ftill the feme as 
anciently it was, in ail cafes not within the ftatutes above 
Mentioned ; lie continues a judge of recoM, and may in¬ 
quire in his turn of treafons and felonies, by the Com¬ 
mon law ; as well as the loweft offences againft the 
Kinjr, fuch as pvirpreftures, (mures of treafure trove, ot 
waifs, ellrays, goods wrecked, be. All common nu- 
fances and annoyances, and othcrifuch like offences j as 
felling corrupt victuals, breakingkhe aflife of beer and 
ale, or keeping falfe weights or nfWuro, are here in- 
didUble ; alfo all common difturbers if the peace, oar- 
retors and common oppreftors ; andbll dangerous atid 
fufpicious per Ions, b<*. And the fhmlff in his turn may 
impofe n fine on all fuch as are guifty of contempts in 
the face of the court ; and upon a ly tor to the court 
making default, or itsfufing to be fwfcrn on the jury; 
or on a bailiff not making a panel; oAa tithingman ne- 
glefting to make his prdentmcnr; or afccrfon chofe con- 
itabie refufing to be (Worn, be. Afd he may amerce 
for offences; which fines and amedffaments arc # leviable 
and recoverable by dillrefs, $8> bo, f 7 ' But 

notwithftanding this it has beenSafrrvcdjjhg^eat part 
of the bufmefs of the turn ral years 

pad, through the ncgligiffcc of (h# and Rewards, de¬ 
volved on the quarter frjfions* fi'ood*s\^nft. S^e County- 
Court , and Court-Lect* ' 

Ctttnlps. Penalties on ftealing turnips, 2 yfieo. 2. c. 
* 6 '/' 1 3 - 

^urno WcccointtUtlt, Is a writ that lieth for thofc 
that are called to the fberijj*s turn out of their own hun¬ 
dred. Reg.Ong. 173. . . . . 

Cuntplhco. There are ftatutes continually made ior 
ereiting turnpike for repairing ways; empowering juf- 
tices of peace and other coinmifTioners to appoint furvey- 
01-., of the roads to amend the fame; and alio colleftors of 
the toll at the places where the turnpikes arc fet up. 

Now by the ft at. 7 Geo. 3. r. 40. all the laws relative to 
the turnpike roads are reduced into one law. The fub- 
ftance of that acl is as follows : 

By i. Five or more truftecs for turnpike roads, at 
a general meeting, are impowered to erett weighing en¬ 
gines, for weighing carriages j and to take 20 s. (additi¬ 
onal tolls] for every hundred weight which every narrow 
four wheel'd carriage, with the loading, fhall weigh above 
60 C. weight. So for all broad four wheeled carriages 
weighing above lix tuns ; and alfo lor all carts, or two 
wheeled carriages, with broad wheels, weighing above 
three tons ;—to be levied as the other tolls, and applied 
in repair of the road. 

2. Not to extend to waggoris, be. having axle- 

trees of fuch different lengths, that the diltance from 
whirl to wheel (of the narrower pair) be not more than 
four feet two inches ; anil that the diftancc from wheel 
to wheel of the other pair be fuch that the fore and hind 
wheels roll only onc^fingle path of fixteen inches wide 
at the lead, on each fide, and having the fellies of the 
breadth of nine inches at the bottom ; but that the fame 
fuall pafs on any turnpike road, and through any Loll 
gate within 100 miles from London^ on paying only fo 
much of the tolls as (hall not exceed one half of the full 
toll payable for waggons, be* having the fellies of the 
breadth of nine inches from fide to fide, or for the beads 
of draught drawing the fame, and not rolling a path of 
fixteen inches. # . 

3. Nor to extend to carriages employed in huibandry. 

4. Truftecs are impowered to order the fellies of car¬ 
riages to be ga^ed. 

5. No compofition for tolls to be made in refpeft of 
narrow wheeled carriages. 

6. Penalty of 5 /. on fraudulently unloading goods at 
<or before the fame come to any gate or weighing engine; 
or laying on goods after having parted the fame ;—the 
driver to b'“ committed for one month : And collectors 
.neglecting their duty are to be difeharged, or forfeit 5 /. 
at "the option of truftees. 

7. No waggon, be. (hall pafs along any turnpike road, 
above 20 miles from London or IVeft min ftcr, having the 
fclbcs of the breadth of nine inches at the bottom, 11 nlefs 
the lame be made in fuch manner, that no pair of wheels 
■^except iuch as roll a furface of lixtccn inches) be wider 
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than four feet fix inches fi%m infide to iatide ; and that 
the diftance from the centre of the formo the centre of* 
the hind wheel of fuch waggoi^fi^^ot being ufed for 
carriage of timber only) be not above nine feet 3 on for¬ 
feiture of 5 L by the owners.—Officers are required to 
meafure fuch carriages : — -—5 /. penalty 0^ obltrudting 
them, be. 

8. No broad wheeled waggon, be. to be drawn with 
more than eight horfes 3 nor two wheeled carriages with 
more than five ;— in pairs . Narrow four wheel'd car¬ 
riages not to be drawn with more than four horfes, br. 
nor two wheel'd carriages with more than three$—■ 
on forfeiture of 20 j. and the fupernumerary horfes. v. 

M- 13- 

9. Five pouhds penalty on fraudulently taking off any 
horfe, or altering the diftance of the wheels, before coming 1 
to any gate, br. 

10. And a driver travelling with more horfes the fame 
day, than he (hall have parted through any gate wiih, 
(hall be deemed guilty of a fraud. 

t). Provided that where it is neccrtary, truflees may 
allow waggons, be. with broad wheels to be drawn up 
hills by ten horfes; and narrow wheel'd carriages by fix. 

—the extent of the hills to be fpecified in the order of 
allowance, which is to be certified to the general quar¬ 
ter feffions: And the order, if approved, is to be con¬ 
firmed, and filed; otherwise to be vacated ; and after 
fuch confirmation and filing, no perfon (hall be liable to 
any penalty for ufing fuch number of horfes, as (hall be 
allowed. 

12. Provided alfo* that if it appear, that any waggon, 
bi . could not by reafon of deep fnow or ice, he drawn 
with the refpc&ive weights, and by the number of horfes 
allowed; then it (hall be lawful to (lop all proceedings 
for recovery of any penalty which may have bpen in¬ 
curred by drawing with more horfes than allowed. 

13. Narrow wheel'd carriages not to be drawn by hor¬ 
fes in pairs; except four wheel'd carriages loaden with 
filh, rabbits, poultry, calves alive cr (laughtered, or 
Iambs only. 

14. No carriage to be fraudulently turned out of a turn¬ 
pike road, to avoid the tolls, on forfeiture of one of the 
horfes, (not being the (haft horfe) with ;.ll his gears and 
accoutrements, to the ufe of any perfon who (hall feiza 
and di(train the fame. 

16. Driver of any waggon, br. with wheels not duly 
conllru&ed; or drawp by more hories than authorized, 
may be apprehended by any perfon, taken before a juf- 
ticc; and on conviflion forfeits 5 L 

17. Drag irons to be flat at the foie, and of the breadth 
of the fellies, on forfeiture of 40 /. 

18. The owner's real name and place of abode, to be 
painted on the tilt , or moft confpjcuous part ofcench wag¬ 
gon, br. ; alfo the words Common £>tage ©aggoti 
or Cart, as the cafe may be. Travelling without the 
owner's name and place of abode; or with a fi&itious 
name thereon, forfeits 5 /. And without the words re¬ 
quired, 40/. 

23. The aft not to extend to “ any chaife marine, 

4 ‘ coach, landau, berlih, chariot, chaife, calalh, os 
“ hearfe; or to any caravan, or covered carriage, of 
“ any nobleman or gentleman for his private ufe ; or to 
“ fuch ammunition t>r artillery as (hall be for Ma- 

" jelly's fervice ; or to any cart or-carriag^drawn 

" by one horfe, or two oxen, and no more* *o any 
“ carriage, having^hjp folc or bottom ofmie fellies of 
“ the wheels thereof *&^ 1> o n iV*eadth £, nine inches, 

“ whiih ihall be laden with dneft nt^Cfbck ofurarhfe. 

** one piece of metal, or one piece tftimber." * 

24. But p?rions fraudulently taknjg the benefit of any 
exemption, foifeit not exceeding 5 A nor lefs than 40 s . 

28. Fmty (hillings penalty on furve^^JQiffering any 
obftruftion to remain on the roads. w 

30. Dircdlion pods to be fet up where feveral high¬ 
ways meet; and where the highways arc fubjeft to deep 
of dangerous floods; and for guiding travellers in the 
fafeft trtrft. Mile ftoncs alfo to be fet up Expcnces 
to be defrayed out of the tolls,*—Surveyors ncglc&ing 
their duty herein, forfeit 20 /, 


31. Pc- 
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pcnvlty not exceed fcig 5 l\ nor left than 10>. on 
pulling op\deftroyiog ports or hanks to be fet op on 
the fides for fefcurity thereof, or the pa- 

-rapets of bridge?; or defacing mile -ft ones, or direction 
ports; or the offender may be committed and kept to 
hard laljpur, not exceeding a month, nor lefs than feiren 

day.% and whipt. . , 

17. Nufances on the road may be profecuted at the 
expence of the revenues of the turnpike: But profecuti- 
ons are reftrained, unlefs on offender's confeflion, or 

proof by witneffes. „ _ .. 

r 4.8 Any feizure or diftrefs made for any forfeiture 
incurred* unlefs by warrant, is to be delivered over to 
the con liable till proof made of the offence before fomc 
julfiee j and if not mad-- within fix days after fuch de¬ 
livery, the diftrefs to be returned to the owner ; and the 
feizer to pay expences of keeping ; but on conviction, 
an order to be made fin- delivering the diftrefs to the 
feizer.—Seizer not duly profecuting fuch feizure for- 

> nf All convictions to be on coiifeflion; or oath of 
one or more witneffes :—Inhabitants competent witnei- 
ies :—Any jufticc (tho’ a truttee) may ath 

51. Penalties, 'dc. (not otherwife diretted) are tone 
Jtvied by diftrefs arid tele y one half to the informer, the 
other to the furveyor, towards repairs : For want of dil- 
trcls, lAc. offender to be committed, not exceeding three 
months; unlefs the penalty, faff, be foonerpaid. 

53. Profecutora or informers at liberty to lue, either 
as the act diretts; or by attion of debt for pecuniary pe¬ 
nalties ; or by attion of trover for any beaft of draught, 
or other goods, in which the forfeiture rtiall be fum- 
cient evidence of property to plaintiff, he need not prove 
any feizure or demand ; and fhall have full cofts : But 
ten days notice in writing, to be given to the party of- 
Jending, previous to the commencement of fuch attion : 
_Thc i’ am c to be brought within one month after the 

offence. 4 . , f , 

54. Diftrefs for money to be levied by virtue of the 
a&, fliall not be deemed unlawful, nor the party making 
it be deemed a trefpaffcr, for default of form in the pro¬ 
ceedings ; nor fliall the party diftraining be deemed a 
trefpaflcr ah initio , 011 account of any iubfequent lrre- 

cr. But no plaintiff fhall recover in any attion for 
ficli irregularity, if tenner of fufficient amends has been 
made before attion brought: And if no tender has been 
made, defendant may pay money into court before lfflie 

^56. Appeal to the General Quarter Selfion** given. 

60. Attion again ft any perfon for any thing done in 
purfuance of the att, to be commenced within three 
months after the fytt committedTo be local.—De¬ 
fendant may plead the general ifluc, and give the fpfe- 
cial matter in evidence If the attion is brought after 
the time limited, or made tranfttory , the jury mail find 
for defendant; who in all cafes fhall have treble colts. 

By this att the principal parts of all the former turnpike 
atts are repealed. vSee Ilghways. 

fcurn& (Fr. Tourney) Mentioned in the St at* 24 H 
8. r. 13. Sie Tournament* 

CutO| 0 , The ftatutc relating to, 13 14 Car. 2. c. 4* 

;e Sihootmafter, 

pghlftc. Signifies a wood grubbed up, and converted 

ta^h^Lc land. Co. Litt . 4. 

Cfcfte. (Ufijpesjfraram hoBium) was a 

gueft « m_.nn a “d « h f «r' n J ar J 

*+ any wa$ to anfwer for it himfelf; and 

J^otVits hoftTaSt caffe of a third Night's Awnhinde. Sax. 

C CttjeltWttt>/ (Sax.) The higheft rank of men, in the 
Saxon nynent, who were valued at 1200 Ihilhngs; 
and irhninjury were done to fuch perfons, fstisfattion 
was to be made according to their worth. Leg. King 
Alfred, tap. 12, 13, of King H. 1. c. 76. 

Ctttlbe ^en, {Duodecimo homints tegalis) Is a number 
of twelve perfons or upwards, by whom and whofeoath 
as to matter of fatt all trials pafs, both in civil and cri- 
^a l faufes, through all courts of the Common law in this 


V A » 

realm: They are otherwife called the jury or inqutft. See 

ClBO eaftneffca, WbenmccJJdry.ln all cafes of hightrea* 
fon, petit treafon, and inifpriiion of treafon, by Statutes 
1 Edw. 6 . c, 12. 5 (A 6. Edw. 6, e. 11. (A 1 (A a Pb. FA 
Mar. c. io. Two lawful witneffes are required to con* 
vitt a prifoner 5 except in cafes of coining, and counter* 
feiting the feals $ unlefs the party fliall willingly, and 
without violence juonfbfs the fame. Such confeflion, by 
. muft be in open court.—See the Sta * 
P. C. 


Stat. 7 W. 3. 
tutu and 1 
23 e. Black 
Oath. - 

€to?bfndf ( 


297. Stat. Tr. z V. 144. Fafter 
3 V. 350. And fee alfo Suppletory 


-_) Were the lower order of Saxons, va¬ 

lued at 200/. is to pecuniary multts inflicted for crimes, 
(Ac. Leg.Aljred. c. \z. 

Ct’bttAtl, An accufation, impeachment, or charge, of 
any trefpafs otoffcnce. Leg. Etbelred. c. 2 . 

CpUDttb, \rit. derived from Tyle, i. e. locus ubiftetit 
damns, W locuf^dijUandse domui apt us, or from tylatb, 
traom tignus) SighMgjLa place whereon to build a houfe, 
or a yeam in th^nllding; And it is applied to familia, 
a forth of another, which in the 

old Engli]%aera\ry is cafietiy&oW or third houfes ; fo that 
in cafc^ the gr^qwternal ftdk brancheth itfelf into fevers I 
tylwithfagy^Jafe s, they carry no fccond or younger houfe 
farthy^ and the ufc of thefe tylwitbs was to fhew not 
only the originals of families as to the pedigree, but the 
feveral diftinttions and diftances of birth, that in cafe 
any line fhould make a failure, the next in any degree may 
claim their intereft according to the rule of defeent, 

CpmitOtttb. There is a cuftomary defeent of lands in 
the honour of Tynmouth , that if any tenant hath iffue two 
or more daughters, and die feifed in fee, the land fliall 
go the eldeft daughter for life only, and after to the 
coufins of the male-line; and for default thereof to efeheat. 

2 Keb. in, 114. 

Cppc, (Typus) A figure, example, or likenefs of a 
thing. Litt. DiB. 

CvPOgrapbfa, The trade of printing. Ibid. 

Cj>tl)C0i (Decima.) See Titbt*. 

V. 

V $CdnU0, Vacant, free, that is at lcifure s alfo void. 
Litt. DiB. 

t&aCftrtti A void place, or wafte ground : — - - 
Dedimus omnia iominica noftra vacariis, fcf forcjiii, lAc. 
Mem. in Scacc. Mich, 9 Edw. 1. 

Hlacat, See Judgment, and 2j yin. Abr. 536. 
(Vacating iBeco|t>0. Imbezzling or •vacating records, 
or falfifying certain other proceedings in a court of ju¬ 
dicature, is a felonious offence againft public juftice. 
See the Statutes 8 U. 6. e. 12. zi jac. f. c. 26. 4 W. 
& M. c. 4. and Black . Com. 4 F. 128. 

natation, ( Vacatio ) Is all the time between the end 
of one term and the beginning of another; and it begins 
the laft day of every term as foon as the court rifes. The 
time from the death of a bifhop, or other fpiritual per- 
fon, till the bifhoprick or dignity is fupplied with another, 
is alfo called •vacation. Stat. Weftm. 1. c. 21. 14 Ed. 3. 

C. 4. See Black. Com . 3 V. 276. 

nacatuta. An avoidance of an ecclefiartical benefice ; 
as printa vacatur a, the firft voidance, \$c. 

llaccarp, (Paccaria) Is a houfe or place to keep cows 
in ; a dairy-houfe, or cow pafture. Fleta, lib. 2 . 

naccaritt0> The cow-herd, who looks after the com¬ 
mon herd of cows. Ibid. 

nabiate IDllcUum, To wage a combat, where two 
contending parties on a challenge give and take a mutual 
pledge of fighting. Cowell 

natrium foneittc I» to take fccunty, bail, or pledges 
the appearance of a defendant in a court of j uftice-^— 
PraJpimus tibi , (Ac. qtod fenas per vadium & Jalves pie* 
gios Johannem d* B. (Sc. Reg. Ong. 

mmlum gtotuum, A mohgage or pawn of lands 
fo engaged to the creditor, that he hath a right to the 
mean profits for the ufe of his debt. Qlanvil. lib. 10, 

dap. 8 . See Black. Com. 2 » 57 * 

r nahtum 



V A G V A G 


Qlabiuiti bibum. A living pledge, as when a man 
borrows a fum of another, and grants him an effete, as 
of 20 L per annum, to hold until the rents and profits fhall 
repay the fum borrowed. Black. Com . z V. 157. 

€tagabonto, {Eagabundus) One that wanders about, and 
has no certain dwelling ; an idle fellow : And rogues, 
*c vagabonds, and fturdy beggars, ard mentioned in divers 
ftatuces. See Vagrants, and Black. Cfe>. 4 V. 170. 

il&gtifUSJ, (Vagrantes) By the ftatVje 17 Geo. 2. c. 5. 
They, who threaten to run away and leaje their wives or 
children to the parifh; or unlawfully rfturn to a parilh 
from whence they have been legally removed; or, not ha¬ 
ving wherewith to maintain themfelves,/ive idle, and re¬ 
fute to work for the ulual wages ; andy 1 perfons going 
from door to door, or placing themfelvet in firms, £fte. 
to beg in the parilhes where they dwell, mall be deemed 
idle and difovderly perfons . All perfons doing about as 
patent gatherers, or gatherers of alms, under pretence of 
Ioffes-by fire, fcte. or as collectors fip prifons, &c. all 
fencers and bear wards; all commtffabpyers of intrudes, 
and perfons who tor hire, gain7 or reheard adl, xpJcfent, 
or perform, or caufe to be ude, 

tragedy, comedy, opera, playMarce,orjfterentertainment 
of the ltage, or any pare therein, notbA^g authorifed by 
law ; all minftrels, jugglers | all perfonJ^jgtfcnding to 
be gypfies , or wandering in the habit or form\f Egyp¬ 
tians, or pretending to have ikill in phyfiognomy, pal- 
meftry, or other crafty fcicnce, or to tell fortunes, or ufing 
any fubtlc craft to deceive and impofe on aperfon ; or play¬ 
ing or betting at any unlawful games or plays ; and all, 
erfons, who run away and leave their wives and chil- 
ren, whereby they become chargeable to any parilh ; all 
pedlars not duly licenfcd; all perfons wandering abroad 
and lodging in ale-houfes, barns, outhoufes or in the 
open air, not giving a good account of themfdves; and 
all perfons wandering abroad, and begging, pretending 
to be foldiers, mariners, or pretending to go to work in 
harveft, not having proper certificates; and all other 
perfons wandering abroad and begging ; and all perfons 
going from door to door, or placing themfdves in ftreets, 
CV. to beg in the parifhes where they dwell, and being 
apprehended for the fame, (hall refill or cfcape, lhall be 
deemed rogues and vagabonds. 

All end-gatherers offending againft the Stat. 13 Geo . 1. 
c. 23. being conviCtt-d ; all perfons apprehended as rogue9 
and vagabonds, and efcaping, or refufing to go before a 
juilice, or to be examined upon oath before fuch juftice, 
or refufing to be conveyed by pafs; or giving a falle ac¬ 
count of thcmfdvos after warning of the punilhment; and 
all rogues or vagabonds breaking or efcaping out of any 
houfe of correction; and all perfons who having been 
punifiied as rogues and vagabonds fhall again commit any 
of the {aid offences, and offenders againft this act having 
children with them, (and fuch children being put out 
apprentices or fervants purfuant to this aCt) being again 
found with the fame children, fhall be deemed incorn- \ 
gible rogues . 

The punilhment of idle and iifirderly perfons is com¬ 
mitment to the houfe of correction, there to be kept to 
hard labour, not exceeding a month. Rogues and vaga¬ 
bonds are to be publickly whipt or fent to the houfe of 
correction until the next fefiions, or any lefs time, and 
after fuch whipping or commitment may be paffed to 
their Jail legal {Settlement or place of birth, or if under 
fourteen, and have a father or mother living, to the 
place . of abode of fuch father and mother. And if 
committed until the next fefiions and adjudged a rogue 
or vagabond, the juftices may order him to oe kept in 
the houfe of correction to hard labour not exceeding fix 
months. 

A perfon adjudged at the fefiions an incorrigible rogue 
may be kept in the houle of correction to hard labour, 
not exceeding two years, nor lefs than fix months, and 
during the confinement be corrected by whipping, at fuch 
times and places as the Juftices {hall think fit, andmay then 
be paffed as aforefaid: And if a male, and above the 
age of twelve years, the juitices before his difehafge 
may fend him to be employed in the Kmg*$ fervice, 
either by feu or land. If before the expiration of his 
confinement he fhall efcapc from the houfe of correction, 


1 ot offend again in the like manner, he fhajh>be deemed 
to be guilty of felony , and tranfported &fzny rime not 
exceeding {even years. ^ 1 Mk . 

Any perfon may apprehend andcarry before a juftice any 
perfons going about from door to door, or placing them- 
felves in ftreets, highways or paffagts to beg a]ms in the 
parifhes where they dwell, and the juitices may order the 
oyerfeers of the poor to pay fuch perfon 5 s. for every 
offender, which on refufal of payment may be levied on 
the overfeers goods. Any perfon may apprehend an 
I offender againft this aCt, and carry him before a juf- 
tice. 

A con liable refufing or negleCting to ufc his endeavour 
to apprehend any offender (nail forfeit not exceeding 5 /. 
nor lefs than 10 j. to the ufe of the poor, to be levied by 
diftrefs. And any other perfon charged by a jultice of 
peace to apprehend fuch offender, refufing fe to do, lhall 
forfeit 1 os. A jultice may order the high conftable to pay 
to any perfon, whether a conftable or not, who lhall ap¬ 
prehend any luch offender, 1 or. for every offender. The 
juitices are four times in the year at lead, to caufe a ge¬ 
neral privy fearch to be made in one night, for the ap¬ 
prehending rogues and vagabonds. 

To prevent expcnces in palling rogues, vagabonds and 
incorrigible rogues, the juftice is to deliver to the officer 
a note directing how they are to be conveyed, whether in 
a cart, by horfe, or on foot. The conftable is 10 con¬ 
vey fuch perfon in fuch manner and time as by the pafs 
is directed, the next direCt way way to the place where 
fuch perfon is ordered to be fent, if in the fame county, 
CSV. but if in another county, fcte. he fhall deliver the 
perfon to the proper officer of the firll town in the next 
county, CSV. in the dired way to the place Where fuch per- 
fon is to be conveyed, together with the pafs and duplicate 
of examination, taking his receipt for the fame; and fuch 
officer is immediately to apply to a jufticc of peace in the 
fame county, who is to make a like note, and deliver 
it to the officer, who is to convey the perfon to the firft 
parifh, Cite, in the next county, and foin like manner from 
one county to another, till they come to the place where 
fuch perfon is fent: And if the officer who lhall receive 
fuch perfon there, fhall think the examination to be falfr, 
he may carry the perfon before a juilice of peace, who, if 
he fee caufe, may commit fuch perfon to the houfe of 
corre&ioii, till the next fefiions, where the joftices, if they 
fee caufe, may deal with fuch perfon as an incorrigible 
rogue, but he fhall not be removed but by order of two 
juftices. 

If the vagrant upon fearch be found to have effects 
fufficient to pay all or part of the expcnce of pafting him, 
the juftice may order the fame to be fold and employed 
for that purpofe. The juftices at fefiions may dircCt 
what rates and allowances fhall be tnade for pafimg fuch 
rogues, vagabonds, &fr. and make orders for the more re¬ 
gular proceeding therein. The high fconftable is to pay to 
the petty conftable or other officer the rates fo allowed, 
on penalty of forfeiting double the fum, to be levied by 
dillrcfs. 

When a vagrant is to be paffed to Ireland, the Tfle of Man, 
Jerfey, Guemfey, or Sc illy, the mailer of any ftiip bound to 
thofe places lhall, on a warrant from a juftice of peace, 
and being paid fuch allowance as the juftice fhall think 
proper, receive fuch varrant and convey him to fuch p£cc, 

: and give a receipt for ule vagrant and money on thej.ack 
' of the warrant, on penalty of 5/. to the poor, tj^Hexied 
by diftrefs ; but not t^mMbliged to take ahjpe one va¬ 
grant for every twenty tons ofeia«a^is fhit^The parilh 
to which any vagrant {half ; be paffe<Higg^*mploy himin 
work til! he lhall betake Kim fel f 'to fdKIe fervice, 4 nd if- 
be fhall ref ufe to work or go to fervice, She may be fent to 
the houfe of cor region. ; v 

By the S/at. 25 Geo.zl r.36. It Ihafi^Je^J^ful for 
any two or more juftices, In cafe any perfon appre¬ 
hended, upon any general' privy fearch, or by virtue of 
any fpedal warrant, ihafl be charged before them with be¬ 
ing a rogue and vagabond, oV ha idle 1 and difofderly per¬ 
fon, or with fufpicion of felony (klthough nd direct proof 
be then made thereof) ter examine fochperfon upon oaeb, 
not only to the parilh or place where he was fell legally 
fettled, but Ufa as to his means of livelihood, the fublfence 

of 
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of which Vaim n * tlon (hall be put into writing, and be fub- 
fcribtd by Ae perfons fo examined, and the faid juftice fhall 
likewife i\ A the fame, andtranfmit Lt to the next fcffionsot 
the peace toW there filed and kept on record: And if fuch 
perfon IbaUnofcrmlwM* appear to fuch juftices, that he has 
a lawful way ofgctting his livelihood, or (hall not procure 
fom* refponfible huuiekeeper to appear to his character, 
and to g£e fccurity for his appearance before fuch juftices, 
at feme day to be fixed (if the fame (hall be required) to 
commit fuch perfon to fome priion or houfe of corre&ion, 
for any time not exceeding fix days, and in the mean time 
time to order the overfeers of the poor where fuch perfon 
fhall be apprehended, to infert an advertifement in fome 
public paper, describing fuch fufpiciona perfon, and any 
tilings which ih&ll be found upon him, and which he fhall 
beiufpcfted not to have honeftly come by, and mention¬ 
ing the place to which he is committed, and the time 
and place when and where fuch perfon is to be again 
brought before them to be re-examined ; and if no ac- 
cuiation (hall then be laid againft him, then fuch perfon 
fhall be difeharged. See Rogue, Lunatic. For the me¬ 
thod of conveying vagrants, fee 26 Geo. 2. c. 34. See 

alfo Black. Com . 4 V. * 7 °* . __ . v , T7 . 

Halct, Slfaieft, or tonclct, ( Valettus vel ValeSld) Was 
anciently a name fpecially denoting young gentlemen, 
though of great defeent or quality } but afterwards attri¬ 
buted to thofe of lower rank, and now a fervitor, or gen- 
tleman of the chamber.' Cam. Selitn s Tit. Hon. B>alt. 
lib 1 In the accounts of the Inner Temple, it is ufed lor 
a bencher’s clerk or fervanc; and-the butlers cf the houie 

corrunly call them Carlett. . 

JBalentia, The value or price of any thing. See value. 
Sial*(l>cria, Signifios the kindred of the (lain, one on 
the father's fide, and another on the fide of the mother, to 
prove that a roan was a Weljbman. It is mentioned in St at. 
IValliat, i*J«w. i.f. 4 - 

aiiilot matitaafi. Under the-anuent tenures, while 
an infant was in ward, the guardian had the power, of 
tendering him or her a fuitabie match without di/parage - 
meat or inequality : Which if the infants refuied, they 
forfeited the value of the marriage, valorem marttagu, 
to their guardian; that is fo much as a jury would af- 
fcfs or any one would bona fide give to the* guardian 
fo/fuch an alliance: And if the infants married them- 
felves without the guardians content, they forfeited dou¬ 
ble the value, duplicem valorem maritagii. 1 his was one 
of the greateft hardships of our antient tenures—But, 
the tenures being taken away, the law is abohthed. s ** p 
Black. Com. 2 V. 70. _ , c . 

Valuable COttflbctfation. I*, in a deed, fere, money, 
marriage, labor, fe? c. See Black. Com, 2 V. 297. 

fl&aitoafc**' The firft name of dignity, next beneath 
a peer, was anticntly that of vidamesf vice domini , or 
valva/ors, who are mentioned by our aiuient lawyers, 
as vifi magnee dignitatis 5 and Sir Edward Coke fpeaks 
highly of them. Yet they are now quite out of ufe ; and 
our legal antiquarians are not agreed upon even their 
original or antient office. See Black, torn. 1 V, 403. and 

(Valentia, Valor) Is a known word ; and the 
value of thofe things as to which offences are committed, 
is ufually comprifed in indictments; which teems neceflary 
in theft to make a difference from petit larceny, and in tref- 
afs to aggravate the fault, fete. But in other cates a dif- 
r “ as been made between value and pritt, IF 
pnknun declares in an a&ion of trefpafs for the taking 
live cattle, or one particular thing, he ought to 
fay that torn defendant took^Wm away, pretii fo much 
if the d&ratiq^ig^i^king of thing* without life, 


hot valuable in law, but only according to the vdlua* 
tiatt of the owner of it, and is very uncertain : But there 
feems to be a certain value for diamonds among the mer¬ 
chant jewellers, according to their weight and fuftre, C c, 
Hill, ti Car. B. R, 2 Lill, 628. A man cannot fay 
that another owes him fo much, when the value of the 
thing owing is uncertain; for which reafon nflions in 
thefe cafes are always brought in the detract, and the de¬ 
claration ad valentiqm, fete. 1 Lutw. 4.84. See money. 

' Hafue Of ILanO^May be intended tech as it was an¬ 
ciently, and not (adjudged according to its'ini proved va¬ 
lue. 2 Leon. Lutvj. 1304. Vide Parch je. 

ttfjtlue Of (©artrtage, (Valorc maritagii) Was a writ 
that lay for thf lord, having offered marriage to an infant 
without difpaibgcment, if the man refuted to take the 
lord’s offer, anl married another woman, to recover the 
value of the Carriage. Reg. Orig. 164. This is alio 
called forfeiture of marriage, forh/uclura maritagii. See 
the ftatutc 12 ICar. 2. cap . 24. 

Hung, (SM.} He vattgedfor me at the vant, i, e. flood 
for me at the ftrnt. Blount. 

Index ; and vannus , a fan to 
Dill. 


mii«ifeSiJMSkiBg of thing* without life, it 
inuA be i\\&&£*dvalentiam, fete.' fo that live cattle are 
to be prized # fuch a price,. a* the owner of them did 
efteem them tot»e worth y and dead things to be reckoned 
at the value ofrthc market which may be certainly known. 
Of ga in «*ot current it (hall be pretii 5 but of common 
coin current, it (hall be neither laid pretii nor ad vote*- 
tim> for the value and price thereof is certain: The 
difference between pretii and ad valentiam may proceed 
from the rule in the regifiet of with which (hew* it to be 
according to the ancient form* ufed m the law. Wefi : 

Sjmh par. a. 2 Lill Mr, 629. A jewel it « (wd 


Julius, A Yane, Venti 1 
irilrw coin witivi* : ifcY/. Di 

flWlUg .j^ritenefo r) As vantarius Regis, the King’s 
rc WoTsSS*"- qp— fticl^dus R. Miles ten. terras per Jhr- 
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jeantiam ejje vajferium reg^, be 
Mich. 2 iichw ? z. 

XfrSimluf (Variantia, from the Fr, Varier, i, c. Alte- 
rar£)V{igh\£.c$ any alteration of a thing formerly laid in a 
plea, or where the declaration in a c suite differs from the 
writ, or from the deed upon which it is grounded, fete, 2. 
Lill. Abr . 629. If there is a variance between the declara- 
ration and the writ, it is error; and the writ Ihall abate. 
And if there appear to be a material varum e between the 
matter pleaded and the manner of the pleading it, this is 
not a good plea ; for the manner and matter of pleading 
ought to agree in fubftance, or there will be no certainty iu 
it. Cro , Jac. 479. 2 Lill. 629. But when the pleading 
is good in fubftance, a fmall variance fhall not hurt. 3 
Mod. 227. If the record of Nifi Pnus agrees with the de¬ 
claration delivered, a variation from the iflufc is not mate¬ 
rial. 2 Strange 1131. Where the original writ varies 
from the declaration, it is not remedied by any liatute of 
Jeofails . 5 Rep. 37. Though verdi£t in ejedtment was 
for a meftuage next the meffage of A. B. and the judg¬ 
ment for a mefluage next another mefluage in the occu¬ 
pation of A B. This is no material variance, but is a- 
mendable. by the Stat. 16 b' 17 Car . z. cap. 8. which 
ena&s. That all omifiions, variances, dec. not being againft 
the right of the matter of the fuit, fhall be amended. 
Raym. 398. 3 Salk. 368. The original writ in C. B . 

concluded ad damnum 40/ and the declaration was ad dam¬ 
num 100 1 . The jury gave 12/. damages; and on a writ 
of error brought, this variance was afligned ; it was held 
that this had been a good objc&ion in the original aflion 
on a demurrer to the declaration; bnt it is not fo after 
verdift ; not being matter in point of judgment, efpecially 
as the jury found only 12/. damages ; but if the verdidt 
had found more damages than what was mentioned in the 
writ, though lefs than what was fet forth in the declara¬ 
tion, it had been ill, bccaufe there was no writ to war¬ 
rant fuch damages. 2 Cro. 629. 1 Bulft. 49 

* If a defendant pleads a variance between the writ and 
declaration, he is to crave oyer of the writ before he fhall 
have any advantage of the varian e, becaufe the writ 
and declaration are not upon the fame roll; and there¬ 
fore if the defendant plead to it without demanding 
eyer, on demurrer judgment may be for him to anJwcr 
over, fe’r. 2 Salk. 658. If in the imparlance roll the 
declaration is indebt, and in the plea-roll it is in trefpafs; 
this is fuch a variance , that if the plaintiiF hath judg¬ 
ment it fhall be reverted, 3 Bulft, 229. When a contract 
it intire, an aftion of debt cannot be brought for part cf 
ghe money, without (hewing how the other is fatisfied; if it 
be, Kthi* variance from the true debt will rtiake it ill. 3. 

fn writ of error In the Exchequer chamber to remove a 
record out of B. R. of a certain trefpafs the hatband 
and wife had done, the record certified was of a trefpafs 
done b» the woman alow ; and for this variance the 
u B * rit 
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writ was abated, and the record judged not removed. 
Sid. 269. 3 SalJk. 369. If a leafe be alledged to be made 

by two perfons, and it appears on evidence they were te¬ 
nants in common, and fo fcvoral leafes j it is a material 
variance: But on its appearing that the two lelfors were 
Coparceners, it will be otherwife, for it is there a teafe of 
them both. 2 Roll* Abr . 719. 

On variance in the perfons or number of acres, C Zt. 
between a fine and an indenture to lead the ufes; if the 
party avers, there was not any othe^confederation, or 
iiew agreement, but that the fine was kvied according 
to the ufes and intents mentioned in the indenture, it is 
good. 5 Ref. *5* Variance of the fum inla judgment, 
not cured by a rsmittit 2 Strange 1171. IA flight va¬ 
riance fatal in the name of a corporation* wStrange 787. 
Variance in the chriftian name of an earl immaterial. \ 
Strange 316. Segrave and Seagrave no matyial variance 
upon an iffue of nul tiel record, a Strange 89 p. Variance 
in names, &c. how fupplied by averment, Aat a man is 
the fame perfon, and inqueft of office, &c. fit Averment* 
and Pardon. Vide Amendment and Cam. tig. tit. Ver- 

Waffftt* (< VaJJallni) In our anciei^a^pis fignified «- 
nant or feudatory ; or perfon who 
mage to a lord, on account of fom^SWr^L ^|5Wf\um 
an fee; alfo a Have or fervant, jfd efpecijiy a domeftick 
of a prince. Du Cange. Vajalus is faid]Wbejw«/ in¬ 
ferior foetus* as the vaffdl is inferior to hts and 

xnuft lerve him; and yet he is in a manner his compaTL'on, 
becaufe each of them is obliged to the other* Skene. Bee 

Black. Com. t V. 53. r . , 

Hafaiage, Signifies the ftate of a vaj/kl, or femtuoe 
and dependency on a fuperior lord : Liege vaffalage be¬ 
longed only to the King. 

fliaffcleria, Was the tenure of holding of vaflals. 


Cowel. - 

ma&o. Is a writ that lies againft tenants for term of 
dife or years, committing Wafte. F. N. B. Si■ to*- 
Orir. 7*. See Waftt. 

tttaftunt* A Wafte or common lying open to the cattle 
of all tenants who have a right of commoning. Baruch. 


Jtnttq. *71. „ . _ 

HaBuin #03«(lae bel IBofcf, That part of a foreft 
or wood, wherein the trees and underwood were fo de- 
itroyed, that it lay in a manner wafte and barren. Pa- 
rech Antiq. p. 35»- 

tEahafo?* Is one who was in dignity next to a baron. 
Camd. Brit. 109.—— Sunt IB alii Poicntis Regni* qui di- 
cuntur Barones hoc eft* rtbnr belli : et alii font qui dicun- 
tur Vavafores, Viri Magma Dignitatis* Ft. Bra&, I*b» I* 
xzp. 8. Spelm. Glofl*. See Vaivafort. 

3!4hafO?P» ( Vava/oriaJ The' lands that a Vavaf&r 
held. Brail, lib* 2. r , 

W>f(|Uft£ Of the isfng. The legal ubiquity of the 
'King is a confequence of his-prerogative. His Majcfty, 
in the eye of the law, is always pfrefent in all his courts, I 
though he cannot perfoaallydiftributejuftice. His judges 
are the mirror by which the King’s image is reflefted. 
it is the regal office, and not the royal perfon, that is 
always preterit in court, always Jcady to undertake pro- 
fecutions, or pronounce judgment, for the benefit and 
protection of the fubjeft. And from this ubiquity it, 
follows, that the King can never be nonfuit * for a rtOn- 
fuit is the defertion of the fuit or aCtipn by the non-ap¬ 
pearance of the plaintiff in court* For the fame reafon 
alfo, in the forms of legal proceedings, the King is not 
faid to appear by hit attorney , as other men do $ for he al¬ 
ways appears in contemplation of law in his own proper 
perfon. Black. Com. 1 V , tyo. 

OlealtiBovie?, The tenants within the manor of Brad¬ 
ford* in we county of Wilts , pay a yearly rent by this 
name to their ford, in lieu of veal paid formerly in kind* 
Shunt's Ten'. 

^eftfgai h applied to money or files 

paid to the King, to defray the charge he is at in main¬ 
taining the courts of juftice, and proceaion of the people, 
3 Salk. 33 » 

tmts, {Vifirei* from the Fr. Veior* i, e. Cemere) 
Are fuch perfons as are fent by the court, to take a view 
of any place in queftion, for the better dccifioa of the 


V B N 

right thereto. And it is u fed for tltofe chat are appointed* 
to view an ofifeuce j as a man murdered, a woojfiii raviih- 
cd, &c. Old Mat* Hr. 112. B?a&. lit. 5. if* 

3 Mtr&f£> (Mimfttriam de Vcltraria,) ym office of 
dog-leader or a courier. Rot. Pip. 

dleittoiae, One who leads greyhounds, which doga 
in Germany are called Welters* in Italy* Veit res* bee. And 
lands are held per fervitium invtniend. uftum vzlfirzrium 
Canos driers* &c. Blount’s Tenures*/^. 9. 

WktUm A veil or piece of hangings, 

drawn before the altar in Lent* as a token of mourning 
and forrow .-—<Jem ad quodiibet alters* €Fc. Velum qua- 
dragefimale. Velum Nuptials* Paha Msrtmmm , IFc. Sy¬ 
nod. Exon. Anno 1217. 

Heftafin, Are thofe beafts which are caught in the 
woods by hunting. Leg. Count, e. 108. 0 

QleiuitfO, In the ftatute of Chorea de Forefta fignifiea 
Venifin* in Fr. Vsnaijbn: It is called Venaifan* of the 
means whereby the beafts are taken, quomam ex vena- 
tione capiuntur* and, being hunted are moft wholefomo; 
And they are termed beafts of venary (not venery) becaufe 
they are gotten in hunting. 4 Inft. 3 16* 

It is fometimes taken for the exertife of hunting, 
mmUtimi typonae^ Is a judicial writ, direded to-the 
fheriff, commanding him to fell goods which he hath for¬ 
merly taken into his hands, for the fatisfying a judgment 
given in the King’s court. Reg. Jodie. 33. St at. 14 
Car. 2. cap. ai. The lheriff upon a fieri facias taker 
goods in execution, and returns that he hath ib done, 
and cannot find buyers; or if he delay to deliver these 
to the party, &e. then the writ Venditions exponas foal! 
iffue to the foeriff, to make fale of the goods, and bring 
in the money. 13 H. 7. 1. Dyer 363. If n> Superfedeas 
be not delivered to the foeriff till he hath in part exe¬ 
cuted a writ of execution, he may afterwards be a»r- 
thorifed to go through with it by a Venditioni exponas 1 am 
he may alio in the like cafe after a writ of error. Dyer 
98. Cro. £Jiz* 597. 1 Roh. Abr. 894. 

ttfenfcftor ttegte, The King’s falefroan ; being the per¬ 
fon who expofed to fale goods and chattels feized or dif* " 
trained to anfwcr any debt due to the King: This office 
was granted by King Edw. 1. to Philip de Larimer* in 
the county of Fork : Jm quod ip/e ml cert ns fins attornatu* 
shit ad mandatnm vice-comitis de loco in keum infra com*, 
freed, fumptibus fins ad ptmdi8h - venditioms faciendas* fij t 
capiat de unaqnaque venditions pro fiodo fin xxxii den. But 
the office wm feized into the King’s hauds for the abufe 
thereof. Anno t Ed* t* 

glenbot atm fiBenilce* Vendor is a perfon who fella 
any thing, and vendee the perfon to whom it is fold. 
Where a man fells a thing to another, it is implied that 
the vendor foaU make affiurtfnce by bill of fale to the sen¬ 
dee, but not unlefs it be demanded $ per Ftmh Chancel¬ 
lor. 2 Chan* cafes 5. Mich* 3a. Car. 2* Legate v* 
Hockvsood. See 21 VIn* Abr . tit. Vendor and Vtudbe* 
fitUneiit, Is a narrow or ftrait way: It is mentktoed 
in the Monaft. 1 tom. par. 408, * 

tycnfa, Is ufed for a kneeling or low proftradoA m the 
ground, by penitents. Waffing, 196. 

lUitirc faciae, A writ judicial awarded to the foeriff 
to caufe a jury of the neighbourhood co appear, when a 
caufe is brought to iffue, to try the fame 1 and if the 
jury come not at the day of this writ, then there foaU 
go a habeas corpora, add after a diflrefs until they appear* 
Old Nat. Br. 157. But where a Venire omit* part of Ae 
iffae to be tried, or any of the parties ; if a Jttttjr is 
named in the habeas corpora* by a name dHi»*f "l?A 
that in the venire; or a’JIn^rmarned on ftnpa pank 
is omitted in the habeas eeepmStt^nrifmMrre msdlftris^as 
are tfiued without any award oh the roil yrafrant thfm % 
it will be ill, and it is feld to he a dl&ntintfinto* 2 
Uervk. P* C. 298, 299. A venire faciei ought to be de 
ethqm vieistete; and venire# vMtete ciVUfpHH is good 
without naming of the parifo within the eftywht of 
which the jcion are firnmcmod. % LiU* Gifr 836. 
Though it hath been held, that the mmm fiMat may be 
of a wwtrfparifo, mm#>. or any piece known, called a 
lien mat 1 bm not ofarityor cotthty. Cro. Rti*. iBo. 
And yet Where a mans esutnot cofoe ftm % vllf, I \m~ 
Itti &c* them it might be dt eerpHt romflatht; to ffe- 
1 veae 
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ifentfailarhnf juftice, before die feme 4 & j Ann. r. id. Penire facias* Is alfo the common procefs upon an y 
By which ak a venire fades may be from the body of: prefentmm, being in nature of a femmons for the party 
the county,fcv. In an information again# a county for to appear j and is a proper procefs to be fir# awarded on 
not repairing* bridge, it was held, that the attorney an indictment for any crime, under the degree of treafon, 
general might jri cp rr venire to any adjacent county; and felony, or maihem, except in fuch cafes wherein other 
that it might bc*de terpen of the whole,, or de vicinstoof procefs is direfred by ftatute : And if it appears by the 
fome particular place therein nett adjoining. Trin. 3 return to fuch venire , that the party has lands in the 
Ann . 3 Jalk. 381. > county whereby he may be diftrained, the diftrefs infi- 

Thc plaintiff in ajumpfit declared upon a promife made nite fhall be awarded till he do appear; and he ihall 
at Maidjhne in Kent \ and upon non affhmpfii pleaded, the Forfeit on every default, fo much as the (heriff returns 
venire facias* was de victim villa & parechia de Maid* upon him in iffues : But if a nihil be returned, a capias* 
ficne, and a trial was had: But it was refolved to be an alias, and plurbs, ihall iffue, (Ac. z Hawk. *83. i he 
inefficient trial, becaufe the venire ought to be of a larger venire facias ad refpendendum may be without a day cer- 
precinCt than the plaintiff himfelf had' alledged in his tain, becaufe by an appearance the fault in this procefs 
declaration. Yelv* 104. And it will be error if the is cured ; but a venire facias ad triand . ext'turn muft be re- 
vengrt be ftiort; as a defendant in trefpafs preferibed for turnable on a day certain, (Ac. 3 Sttlk. 371. 
a footway leading from Hinton fo far as the foot-way of Qlenire fat.an tot i^atronao, Is mentioned in Lom- 
Hortt-Cafile , die. Iffue was taken upon this prefeription, hard*j Eiren. lib. 4. See Pentr. infpiciende. 
and the venire facias awarded de vtcintto de Hinton only, Umisare, Is the book of Ecclefiaficns ; fo called be* 
when it fhould have been of Hinton and Hom-CajHe ; and caufe of the Finite Exulttmm Domino fubilate Deo , (Ac. 
the judgment was reverfed. Moor 357, 4^12. So if in writ in the hymn-book or pfalter as it is appointed to be 
ejeftment lands are laid in A. B. and C. and tried for fuggy (Ac. It often occurs in the hiftory of our Englijh 
the plaintiff by a viftte out of A. only; this is infuffici- fyflpt; and is s:\i\od.Fenitarium. Mon. Ang. Tom. 3. 
cnt. 5 Rep. 36. Though in afrion of trefpafs, (Ac. for pag^.^. * 

tefeuing a diftrefs for rent, fetting forth that the plain- flbfciuSfcV.(kuhna Vt^bclly 5 but it is alfo ufedfor the 
tiff made a leafe of lands to the defendant, lying in three children by a ioman of t^ie marriage : There is in law 
feveral places; the plaintiff having a verdift, it was afirfi and feezed venter , itC. where t man hath children 

moved in arreft of judgment, that the trial was infuffi- by fevyr^' wives ; and how they (hall take in difeentsof 

dent, becaufe the venire was from one place, when it land*; vide Difcent. 

ought to be from all three places where the lands lie; infpicieiVDO, Is a writ to fearch a woman that 

but adjudged, that this afrion befog brought againft a faith (he is with child, and thereby with-holdeth laud* 
wrong doer, and not upotrthe leafe itfelf, the venue may from the next heir : The trial whereof is by a jmy of 
be laid in that very place where the wrong was done, ‘women* X'g. Orig. 227. The law hath provided this 

Lutvs. 213. but fee 4 Ann. c. 16. writ for the benefit of right heirs, contra partus fuppofi- 

One ventre facias is fufficient to try feveral iffues, be* titios \ and it is fued out of Chancery, and returnable in 
tween the fame parties, and in the fame county. a Cro . the Common pleas, (Ac. And if a man having lands in 
550. And where an a&ion was brought againft two, fee-fimpk, or fee-tail, dieth, and his wife foon after 
they both joined iffue, and one died ; and after the ve- marries again, and feigns herfelf with child by her for- 
tttre facias was awarded to try the iffee between both, mer hufband, in this cafe, though fee be married, the 
which was done; and held to be no error, though it writ de ventre in/piciendo doth lie for the heir againft 
iffued againft a dead perfbtt, becaufe one of the defen- her. 2 hill. Abr. 63 1 . Thomas de Aldbatn of Surry, hro- 
slants Was living. Cro . Car. 308. 3 Nil/ Abr . 444. ther of Adam deAldbam , Anno^ Ben. 3. claimed his bro- 

If a venire fadat is returned by the coroner for defect of then’s eftate: But Jean, widow of the (ltd Adam, pleaded 
the (heriff, (Ac. when it ought to be returned by the (he was With child ; whereupon the fiud Thomas obtained 

Iheriff, the trial is wrong, and not remedied by any the writ ventre infpiciatdo direded to the (heriff- Qyqd 

llatute of jeofails. 5 Rep. |6. In all cafes, where there ajjumptis tecum diferetis (A legalibus militibus (A difereiis (A 
is to be a fpecial jury, the venire muft be Jpecial; If Ugalibus mulieribas de cmitatu tuo in propria ptrfona accedas 
the matter to be tried be within divers places, and Ohe ad ipfam Joann am, (A ip/am a pr<rdiihs mulieribus coram 
and the fame county, the vinire facias ihall be general; prafatis miUtilm videri facias, Iff diligenter trad ori per 
and if in feveral counties, it Ihall be fpecial, a Lill. uhera (A ventretn, (A inyuifitionom fadam certificari facias 
Abr. 635. fub Jtgjllo tuo (A Jigitto duorum militm jufliciariis noftris 

If a matter of law be depending in court undeter* apudWettm. (Ac, And in Eafer term 39 Elm* this writ 
mined, and an iffue alfo joined in the cable* there is to was feed out of the Chancery into C, B. at the profeco- 
be a fpccial venire awarded, tarn out triandnm exitum, tion of Perceval Willoughby* who had married the eld eft 
qvam'ad inquircndsAn de Dampnis, (Ac. as well to try the of the five daughters of Sir prances ffflllauohby, who 
Iffue, as to find the damages both upon the iffue and the died without any fen, but left a wife named Dorotly, 
matter put in judgment of the court. Ibid . 636. The that at the time of his death jroended herfelf to be with 
plaintiff’s attorney ought to give a copy of the jury child by Sir Frauds ; which if it were a fon, all the five 
returned upon a venire facias* to the defendant's atto fillers would thereby lafe the inheritance defeended unto 
mey, Wore the trial ; and it is to be filed.. Paftb. 24 them; which writ was direfted to the feeriffs of Union* 
Car. B. R. At’a trial at uifiprius , the plaintiff changed and they were commanded to caufe the faid Dorothy ip 
the venire facias and panels, and had a jury the defen- be viewed by 12 knights, and ftarched by a 2 women* in 
dant knew not of; and ruled, that the defendant can* the prefence of the 12 knights, et ad tradandum (Mr 
not be aided, if the firft venire was net filed : Aad .a ubtra tA ad ventrm mfpiciendttm, whether Ihe were With 
•difference was taken when the firft venire was not filed, child, and to certify the fame to tlie court of Common 
tSnthe cannot be aided, becaufe ha may refort to the pleas ; and if (he ware with child, re certify for W long 
IherSi^ and have a view of the panel, to be prepared for in their judgments, ot quandoft pqritura ; upon which 
hischal^nges; but if the firft vtmrtytk* Bled, then the the (heriffs accordingly caufei hear to be fearched, and 
defrndsJh mail HaSrc a new trial. to. returned that (he was twenty weeks gone with child, and 

A venib fdSiids after filed, cannot be amered without that within twenty weeks; more paritura: There- 

conlent of patsiesThough where a verdift in a caufe upon another writ iffued out,of C* B r requiring the fee* 
is imperfea, fethat judgment c*ftn<* be given upon it* jriffs fafely re keep her m .fech a koufe, and that the 
there (hail be * neto vwinfaeieu ta tty the caufe, aad doors (hould be wcllguatded; and that every day they 
fiodea new verdife*. .a Lill, And ifa plawr ; .feould caufe her re Se viewed by feme of the women 

tiff be nonfuit, on a niiftake in the nif prpss record, and nafeed in fee wt*t, ,ae4 ^hen (he (hould^ be dcUyered, 
the paper book and *611 are tight 1 fee nonfah may bb , feat feme^ feem ilmuld.be with her to v*ew her birth, 
fetafide, and a ventre facias jk mme awarfed, and ;tha whether it be male or female, to the intent tha^here 
iffue tried, (Ac. Cm* Jac. 669. A nmirefmae mat , Ihould be no Mfity : And upon this writ; the flier#* rer 
be amended by the iffue roll, when that is right, in femp turn’d* That they had caufed her accordingly re be kept 
vafes. 3 Nelf 446. Ptmrc nowdutle more than form. ] W 

4 l 
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and view'd, and that fuch a day fhe was delivered of a 
daughter. Cro. Eliz. 566. 

In Moor 523 .pi 692. it is faid the (heriffs of London, 
with a jury of women, whereof two were midwives, came 
to the lady’s houfc, and into her chamber, and fent to 
her the women, fworn by the fhcrifis before, to fearch, 
try, and fpfiak the truth whether fhe was with child or 
not. The men ail went out, and the women fearched 
the lady, and gave their verdict that fhe was with 
child ; whereupon the (heriffs returned the writ ac¬ 
cordingly. 

In the 2 2d year of K. James 1. the widow of one 
Duncomh married within a week after the death of her 
firft hufband, and his coufin and heir brought the writ 
centre injpidendo directed ro the fhcrifF of L. who re¬ 
turned that he had cauffid her to be fearched by fuch 
matrons who found her with child, et quod paritura fuit 
within fuch a rime ; and thereon it was prayed, that the 
fheriff might take her into his cuftody, and keep her till 
fhe was delivered, but beciufe fhe ought to live with lifer 
hutiunJ, they would not take her from him ; but he 
was ordered to enter into a recognizance not to remove 
her from his dwelling-houfe, and H|Writ was aw^ed 
to the fhcrifF to cadfc her to be ifTTpe&ed every day by 
tw.* of the women which he had 

her, and that three of themyfffould bcWnfeEt at her 
delivery, &c. Cro. Jac . 685/ Thcfe lad cafes are 
notable precedents of the form of profccutn^ | frhefe writs: 
And where women condemn’d for crimes, wTO^plcad 
their bellies, pretending to be with child, are to be 
viewed, and tried by a jury of macrons, fee Reprieve, 
and 1 Black. Com . 456. 

Q£etUlC, ( Vidnetum , or Fijnefum) Is taken for a neigh¬ 
bouring place, locus quern vicini habitant : It is the place 
from whence a jury are to come for trial of caufes. F. 
N. B , 115. In a 61 ions of trefpafs and eje&ment, the 
venue is to be from the vill or hamlet where the lands 
in queflion do lie : And in all real a&ions, the venue mull 
be laid in that county where the thing is for which the 
a&ion is brought. 2 hill . Abr. 634, 635. But the judges 
may in all tranfitory a&ions, alter the venue from the 
place where by the law it otherwife fhould be, if they be¬ 
lieve through any juft caufe, there cannot be an indif¬ 
ferent trial in the county the venue was firft laid in ; 
though if a defendant will move to change the venue, 
he mult make affidavit that the caufe of action (if any 
be) did arife in the county where he would have the ve¬ 
nue to be, or elfcwhere, and not in the county where the 
plaintiff hath laid his aftion : And if upon a motion the 
court orders the venue to be altered, the plaintiff is to 
alter his declaration, and lay his a&ion in the other 
county, b'c. Mich. 22 Car. B. R. Motion to change a 
venue muft be within eight days after the declaration de¬ 
livered ; but this rule is not ftriftly obferved : It is never 
granted after the rules for pleading are out; and it is 
a rule not to change a venue where ncceffary evidence 
arifes in two counties to fupport the aftion, if the plain¬ 
tiff will be bound to give fome material evidence in the 
county where he laid his a&ion. 2 Salk. 668, 669. If 
the defendant is a barrifter or attorney, on motion the 
venue fhall be changed into MiddleJex , and where an at¬ 
torney is plaintiff, and lays his aftion in MiddleJex , there 
the venue fhall continue. Ibid. Where an attorney is 
defendant he may change the venue into MiddleJex. z 
Strange 1049. But not where there is another defen¬ 
dant joined with him. 1 Strange (no. A barrifter may 
Jay the venue in MiddleJex . 2 Strange 822. The want 

of a venue is only curable by fuch a plea which admits 
the fad, for the trial whereof it was required to lay a 
venue• 3 Salk. 381. Vide Venire facias. 

It is a general rule that the county in the margin of a 
declaration will help the venue laid in the body of it, bat 
will not hart it. See 1 Barnes's Notes * 345, 

It is to be obferved however, that In nil real aftions 
the venue ought to be laid in that county where the 
thing is for which the a&sdn is brought; for being local, 
it is only triable there; whereas matters which are 
'* tranfitory may be tried in any county, 2 Lil. Abr. 
782# 


With refped to criminal cafes it is ordaiped by the 
ftatute 21 Jac . 1. cap. 4. that all informations on penal 
llatutes fhall be laid in the counties where!the offence* 
were committed. See the ftatutc 21 Jac.jt. 4. and fee 
5 Kevj Abr. 327, 329. See Ilia,k . Lom.jJ V. 294, 4S4. 

AftctbetO?, ( Vindarius, from the JtCrVerJeur, i. e. 
Cuflos Nemoris) Is an officer in the King’s fore it, whote 
office is properly to look to the vert , and fee it well 
maintained ; and he is fworn to keep the aflifes of the 
fared, and view, receive, and inrol the attachments, and 
prefentments of trefpaffes of vert and venifon, bfc. Man- 
woodpar . 1 . pag. 332. 

Aftef&if ( Veredi/ium, quaji difium Veriiatis ) Is the an- 
fwer of a jury given to the court, concerning the matter 
of fall in any caufe committed to their trial; wherein 
every one of the twelve jurors muft agree, or it cannot lie 
a verdia: And the jurors are ro try the fa£l, and*the 
judges to adjudge according to the law that arifeth upon 
it. 1 Injl. 226. 

Vtrdtfis are either general or /pedal. A general vtr- 
difi is that which is brought into the court in like ge¬ 
neral terms to the general iffue 5 as if a defendant pleads 
Not guilty, or nul tort . then the iffue is general, whe¬ 
ther he be guilty, or the fadl be a wrong or not; which 
being committed to thqjury, they upon confideration of 
the evidence, fay for the plaintiff, that tbc defendant 
is guilty of a wrong, or for the defendant, that it is no 
wrong, lAc. A /pedal verdict is where they find the 
matter at large, according to the evidence given, that 
fuch a thing is done by the defendant ; and declaring 
the enurfe of the faft, as in their opinions it is proved, 

S tbe judgment of the court as to what the law is in 
a cafe. S. P. C. 1 Injl. ziy. And a Ja& may be 
1 found Jpecially, viz. Where a perfon is indi&ed of mur¬ 
der; the jury may bring him in guilty of manflaughter, 
&e. Or they may leave the matter to the judges, id 
which cafes ibmetimes it is referred to the Lard Chief 
Jiiftice of B. R. and all the judges, to determine it; 
wherein ’tis faid a recorder of London who tried a pri- 
foner hath given his opinion 5 and the King himffij^ 
to whom the matter was reported. (Sed quJ) 3 \ev % 255. 

2 NdJ. Abr. 97. 

There arc likewife publick and privy verdi&s: Publick, 
when given in open court ; and privy, when given 
out of the court, before any of tHe'judge thereof; 
and is called privy, being to be kept ieerct from 
the parties ’till affirmed in court. 1 In/I. 227. But a 
privy verdia is in ftriftnefs no verdict; for it is only a 
favour which is allowed by the court to the jury for 
their eafe : The jury may vary from it, and when come 
into court give a contrary verdia-, but this muft be be* 
fore the privy verdia is recorded. £ Mod. 351. 1 Injl. 

No privy verdia can be given in criminal matters, 
which concern life, as Felony, &c. but it muft be openly 
in court; becaufe the jury are commanded to look upon 
the prifoner, when they give their verdid, and fo the 
prifoner is to be there prefent: But ip criminal caufcs, 
where the defendant is not to be perfon ally prefent at the 
time of the verdia, and in informations, a privy verdia 
may be given. Raym. 191. 1 Ventr. 97, 

A fpecial verdid maybe given in criminal or % civil 
cafes; and where the court dircfts the jury to find a fpe¬ 
cial verdia in a civil caufe, one of the counfel on each 
fide agree upon notes for it, and draw them up and fi;t 
their hands to them ; and then they are to be deliver^! 
to the jury in convenient time, or the court will taka a 
general verdia : If at the prayer of the plaintiff^pifff* 
fend ant, a fpccial verdia is ordered to be found, the 
party praying it is to profccu tq^the fp^iai ver¬ 
dia, that the matter in law may be teerfliined; and 
if either party delay to join in drawing it 'up, 
and pajr his part of the charges, or if the counfel for 
the defendant refufes to fuhfcribe the fpccial verdia 9 
the party defying it (hall ftfaw it up and enter it ex 
parte, t Lill. Abr. 6 45, 633. Where the parties* dif- 
agree, or the fpecial verdia is drawn contrary to the 
notes agreed upon, the court on motion will reftify it; 
and the court may amend a fbecial verdia, to bring the 
fpec^tl matter in queftion: Though if a matter of h&'bt 
* Uft 
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left out inilie notes of the fpecial vetdi# drawn by coun- qttlt a per/bn of an indi#ment of felony again ft evidence 
fel, this cannot be amended afterwards. Ibid, 640* tac court, before the verdict is recorded, may order them 

The plaintiff and defendant are both of thntt to ap- to go out again and re-con .'ider the matter; but this hath 
pear in couri hear a fpecl.ti verdict, and the jury is been thought hard, and of tau yctrs is not fj frequently 
to be cailed anal to have a fpecial verdi# icad unto them pra#£fed as formerly: There are inftances where defen- 
by the fecondary ; and upon the reading of it, if there dants acquitted of crimes contrary to evidence, have betfn 
be any miftake in the drawing it up, the counfcl on bound to the good behaviour. 2 timvk. P . C. 442. 
t : ther fiSc may except agrtinft it; and when the counfcl , In cafe a jury acquit? a m m upon trial aga : uft full evi* 
are agreed, then the fecondary demands of the jury* dcnce, and being lent back to confiier better of it, arc 
whether they agree to find it fo; and if they unfwer they peremptory in and IhnJ to thv»r verdift, the court mail 
do, the verdi# h found ; and it is to be afterwards en- take it, but may rcfptte judgment upon the acquittal : 
tered, £«fr- Pa/cb. 23 Car. B. R. 2 Lilt. 646. A fpc- And here the King may have an attaint. And if the 
ciai verdi#, though agreed to by the counfd, (!?<. is not jury will by verdift convict a perfon a^abut or without 
a fpecial verdi# ’till allowed by the court. Ibid. evidence, and aga nil the opinion of the court; they 

In all cafes and all actions, the jury may give a ge- may reprieve him before judgment, and certify for his 

neral or fpecial verdi# \ and the court is bound to re:- pardon. 2 Hale s Hijt. P. C. 31a. 

ccive it, if pertinent to the point in iflue ; and if the When a verdi# in a civil adtion is given againft evi* 
jury doubt, they may refer therofelves to the court, but dcnce, it (hall be let a fide, and a new trial had, tsfr. 
arc not bound fo to do. 3 Salt, 373. Though the If the fad upon which the court was to judge, be not 
plaintiff and defendant in a caufe content to have the found by the verdi#, a new venire fa-ins may be granted, 
jury find a fpecial verdi#, yet they may find a general 1 J fall* Abr . 693. A verdi# being given where no ifiue 
wnha ; but this is not ufual: And if the jury will take is'Jjped, there cai. be no judgment upon it; but a re- 
upon them to find, againft the directions of the court, pkadir>. is to be had. Mod. Ca , 4. And if a verdi# be 
any thing in matter of law, the court will receive the ambiguo^^* infuilicic.it, repugnant, imperfe#, or uncer- 

q,trdi& j but if they give a falfe verdi#, they are liable tain, judgment fhall not pafs upon it. 1 Saund. 154,135# 

to attaint. Pefh. 23 Car. Verdtih muff to all things diredlly anfwcr the i.Tue, or 

The ancient eourfe of laying a fine on jurors, barely they will no^be good j and if a verdi# finds only part 
for giving a verdi# contrary to the directions of the of th'f iflue, it may be ill for the whole. 3 b'att. 374. 
court, is condemned as illegal, and diluted : And it is But there is a difference between a#ions founded on a 
the fame if the verdi# be given ag*ainft evidence; for the wrong, and on a contra#; for where ’tis founded on a 
jury may give it againft evidence, if they know the Fadls wrong, as on a trefpafs, or efeupe, b’r. ’tis maintainable if 
thc.vtelvcs. Kei 50, 58. If jurors eat or drink any any part of it is found : So in^debt for renr, a lefs futn 
thing at the charge pf him for whom they give their than demanded may be found sverdui, becaufe it 

vcraM, before they are agreed ; or if by calling of lots may be apportioned 5 but wherein a# ion is founded on 
they find for the plaintiff or defendant; if any writing, a contra#, there ’tis intire, and otherwise. 2 Cro. 380. 
letter, &c. be delivered by the plaintiff, or in his behalf If feveral perfons are indicted, or jointly chained in an 
to the jury, concerning the matter in iflue, after the jury information, a verdi# may find fomc of the defendants 
are gone from the bar, and the verdi# is found for the guilty, and not others. And if the ftfbfUnce of an iflue 
plaintiff; or either of the parties, their attomies or fo- be /bund, or fo much as will ferve the plaintiff’s turn, al- 
licitors, {peak any thing to the jury before agreed on their though not dire#ly according to the ifliic, the ve rdi# it 
verdi#, which relates to the caufe; as that ’tis a clear good. 1 Lev. 142. Hob. 73. 1 Mod, 4. According 

caule, or I hope you will find for fuch.aperfon ; or if any to Glyn, Ch. Juft, if an a#ion be brought for 500 L the 
witnefs be tent for by the jury, after gone from the bar, jury may find part paid againft the plaintiff, and part 
and he repeats his evidence again, &c, In thefc cafes unpaid againft the defendant, and fo divide the verdi #. 
the verdi# Hull be void and fet afide ; But though where Trite. 1658, 2 hill. Abr. 649. If the jury find the ilfue 
the jury cat and drink at the charge of the plaintiff, and and,more, it is good for the ilfue, and void for therefidue: 
the verdi 3 being found for him. It is void; it is notfo And where a jury find a point in iflue, and a fuper- 
if given for the defendant: And if the plaintiff, after the flous matter over and above, that fhall not vitiate the 
jury are gone from the W, deliver any writing to any of verdi#. % Lev* 253. Yet if a man brings an *#ion of 
the jurors, although the 4 erdi# fhall be void if given for debt, and declares for 20 1 . and the jury upon nil debit 
the plaintiff; it is otherwise if given for the defendant, and pleaded, find that the defendant owed 40 /. this verdi 8 is 
Jic e coHver/ot b*c. Alfo if the jury have eat Or drank af- ill ; for the plaintiff cannot recover more than he de¬ 
ter they went from the bar, and before they gave their mands j and in this cafe he may not recover what he de- 
verdict this ought to be ihewn before the verdi# is given, mands, becaufe the court cannot fever their judgment- 
1 Injl. 227. 1 fmtr, 123. 2 Lsv. 140, Moor ij. 3 from the verdi 8 . 3 Salt. 376. ** 

Net/. Abr. 454. • A plaintiff failing to prove hw iflue, the verdi 8 ought 

A juryman withdrawing from his fellows, or keeping to be found for the defendant, and, the court will give 
them from giving their verdi 8 t without giving good judgment for the defendant, where it appears that the 
rcafon for it fliall be fined ; but if he differ from them plaintiff hath recovered by verdi St without caufe of ac- 
in judgment, he fhall not : And although jurymen arc tion. 2 Lill. 644, 651. A verdi 3 found againft a re- 
puniihable for mifdemeanors, every mifdemeanor of the cord, which is of a higher nature than any verdi*, is not 
fury before they give their verdi#, is not a fufficient good; But where a verdi# may be any ways conftrucd to 
caufe to make void the verdi 8 . Dyer 53, 2 Lill. Abr. make it good, it fhall be fo taken, and not to make it 

64J. If one of the jury that found a verdi#, were out- void. Ibid. Upon a general iffue, a verdi# which is 
lavVcd at the time of the verdi 8 , it js apt good : And contrary to another record, may be allowed; but not 
wfcrc** verdi 8 is given by thirteen jurors, it is faid to where the verdi# found is againft the fame record upon 
be a void verdi# ; became no attaint will lie. 2 Lill. which it is given. Dyer 300. A verdi# againft the 
644,650. jfthere be elevefi jurori agreed, and but one confeffion of the party, is void : But it has been held, 
diflentmg, the verdi# fhall not be taken, nor )he refufer that the verdi# may be good in the dbg unlive, though 
fined/Sffc. Though ’tis faid anciently it was not necef- it be not formal ; but if it find a thing merely out of 
fary, that .all the twelye Ihould agree in civil caufcs. % the iflue, *tis not good. Je*k, Gene. %$?. Hob. 53, 
Balds Hid. P. C# 297. 54. And where the jury begin with a dire# verdi 8 , 

In capital cafes, &.verdi#m uft be aanaljy,given; and and end with fpecial mutter/ that (ball make the 
if the jury don’t all agree upon it, they may be carried &erdi8: AUb if they begin with any fpecial matter, and 
in carts after the judges, round the circBit.tUl they agree} after make a genera! coadufion upon it, contrary to law; 
and in focli cafe they may give their verdi# in another .the judges will judge of the verdi 8 , according to the 
county. 1 M. 227, iMi. 1 Peiit.$? } , T^he court may, fpecud maiter, IM., 53. 

fet afiae a verdi# that convi#s a man wsttgary to evidence No verdi# will make that good, which is not 10 by law, 
in a criminal caufe ; but they cannot fet" afide 4 verdi# of which* the court is to judge; judgment is to be given 
which acquits him. WwAe M. 64ft. If the jury ac- on verdi#s r that ftand with law; and what both parties 

11 C have. 



V E 


have agreed In the pleading, «nft be admitted & *> 
though the jury find itotherwife, it being a rule in law. 
Htb i x 2. 2 Cro. 678. a AM. 4. The ftatute jeo¬ 
fails helps after verdia ; as it fopij the matter left 
out was given in evidence, and that the judge directed ac¬ 
cording]/. 1 AM. .**». M there he no orto»n*l writ, 
xt is helped by a verdifl by the fUtute of jeofails) but not 
if there be a bad writ 1 A declaration that is not good, 
is in many cafes helped after verdift 5 but not where the 
declaration doth not make it appear that the plaintiff had 
feme caufe of a&ion, to warrant his declaration, 

^ A verdiBL may make an ill plea good, by intendment, 
But a verdiB will not help, where there is no ilftie; 
and what is good after verdiB. would be ill on demurrer ; 
alfo in ciiminal cafes, real atfions, or a&iens pu tarn. if 
there be any errors in the proceedings, they are not 
helped after a fordid, by the Slat, of jeofails. zLUL Abr. 
644, 647. 2 Balfi. 4 *- 2 Mb. 664. 3 AM. toi- 
Where a verdid is found for the plaintiff, and he will not 
enter it, the defendant may compel him to do it, 
tioaj or the defendant may enter it.himfelf. t LiU. 
After a verdiB is returned into court, it‘ cani ne alter¬ 
ed but if there be any miforifion, it it to be fuggefkd 
before; And a miftake of the clerk of thoaflifes appear- 
ing to the court, was ordered to be amended* Cro. Eh*. 

11 On mm of verdia t. in civil caufes, given at the 
tffics, to the courts at Wefiminfier. judgment is had there¬ 
on ; and generally if the judgment differ from the verdiA, 
it may be revprfed* In debt on a covenant to pay 
money, the v«di& moll go to every pert of the demand, 
•od find •* to the whole of the demud. e S/emmiofy. 
A fecial verdift finding nothing u ta one of the offences, 
is, u ecoiiittal of that offence. Jtii. 845. Where the 
plaintiff's cufe of aaion is confel&iby the defendant’, 
plea, and. thereupon, notwithstanding the parues go to 
iffue, and * verdia is found for the defendant, yet the 
verdia fhall he-fet afide, and n writ of inquiry awarded. 
Ibid. 873. Aflet* opafpecial verdia fevered hy the court. 
Ibid. 1036. Iatire damages fevered hy the **«**• Hid. 
iot8 Verdia amended by the judges notes, mi. 1197. 
Special verdia amended by affidavit of the evidence. 1 
Sirov* 514. See iffim and Jttdgmi.t. See 5 Nrw Abr. 
tit. VtrdiB, and Black. Cam. 3 /V 377, 40a. 4 f. *40* 

3S «kt«cuntrfum, Is fpecially u&d for injury done to any 
one. Smner of Cavtlkfnd. p*g« 1 74 ^ 

«tr«, (firgato) The compaft of the King» court, 
which bounds the jerifdidlion of the lard Steward of the 
HaaJbaUi and that feems to havebeentweive “deilbjJUt. 
Shu. «3 R. *. «/• 3 - Brutan 68. F. AT. M. *+-^There 
ia alfo a »/ Ws which w an uncertain quantity d«- 
refted by the cuftom of the country, from s 5 to 30 acres, 
,, appears under 7 W-W, tSW). And the word 
vt rL has another fignification, of a Hick or rod, where¬ 
by one is admitted tenant to a copyhold eOat*. Old Not. 
Br, 17. As to verge of the court, fee Block. Cm* 3 

^ilcrge of U» 0 » (Virgata terra %) Mentioned in 28 Ed. 
i. Statute of ward*. See Yard-Und. 

metflti (Virgatores) Are fuch as wry white wends 
before the juftices of either bench. Flat*. (tb. s. cap. 3B. 
Otherwife called fartataru •virgm. 

©ttiuitc. See Vinegar. 

QUnnica, A word mentioned by onr Jkfimmt, having 
its original from this, That as our Saviour w« Jed to¬ 
wards the croft, thelikenefs of his face was fonandop 
lut handkerchief in a miraculous manner, which U «1*1 
preferved in S>- Ftier’i church at Hama. and called Vire- 
mem. Mat. Parif. Anno i*i6. pag. 514. Stomp, ui.j«, 
not, (Fr. Vtrd, i. e. Viridit, otherwife ; called Gcww- 
iui) In the fartft few Sgnifies every thing that heartth a 
min leaf within a foreft, that may cover a deer; butefe- 
cially great and thick coveru. Of-user there an divers 
kinds* feme that bear fruit, wh lC h may ferve for food, 
cMhut -trees, fervice-Uees, nut-trees, crab-trees, {fir. 
Aad for the fhelter of the g«ne, fome jre called haut¬ 
boys. ferving both for food .and browaej alfo for the de¬ 
fence of them, as oaks, beeches, t*. and for fhelter and 
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defence, foch as alhes, poplars, mapks^aMer, 
fabtboys, fame for browse wad. food of die game ? or 
babies and other vegetables, fome are for food and fodrer, 
as the hawthorn, black-thorn, &V- ApEfome for hiding 
aad foelter, ;fuch as brakes, gorfe, heaai, {jrr- Buc herbs 
and weeds, although they be green, our legal vert ex- 
tendeth not to them. 4 In/. 327.. Mamxmd divides 
vert into overt-vert and netber-vtrt ; the cvtrt^virt is 
that which the .law books term haut-boys; asd nether- 
vert. what they cali fob-boys:. And into /pedal verr t 
which is all trees gfOwing?wixhiu the foreil that bear fruit 
to feed deer; called fpecial, ibecaufe the dcllroying it i» 
more grievouny puniihed than of any other vert. Manve. 
par. tiipag. 33. And vert is fometimes taken for that 
power which a man hath by the King's grant to cut <gr$en 
wood in theforeil. See farther^ Black. Com * $ V. 71. . 

Htfbifo, A.kind of cloth, mentioned in the ffatute 1 
R. 3. r. 8. S ee PIonkrtta 

feet? l0|0 ann MV$ tenaitt, {Venn Domwmt & Veras 
Tenem) Are they that are immediate lord and tenant one 
to another. Broke. In the taking of leales there is to be 
a very lord and very tenant j *ud"a man. is' not a Artrp te¬ 
nant. until he hath attorned to the lord.by fume fervice, 
tfr.. Old Nat. Br. ipif* pi <. 19* 
fllcirein, for beer, ale, and &pe,vfafc. their contents 
and how to be made, a 3 H. 8. -Sec Coopert. 

(Veflire.) To inveft with, f *o make poffeffor of r 
to place in pofleliion. MUnam puj'ejkmm terree vel pnr- 
dii tradmre, ftifinam .Am*, in/eedare. iaith tyefomn* 

ttediiy ;The vefi, veduie^ oectop on the ground. Hijh 
Ctayl. con tin. p. 454 . 

tKUScb. If an citato in remaindot is limited to a child 
before born, when .a. child is born the eft ate in remainder 
is mefieit dec* 2 Leon. *119. A remainder mult veff in 
the grantee during' the,-,.continuance of the .particular 
effate, or to mftmti'tiant -it detei»miaes. PL<wd. 25. 1 

H- 66. Black. Cam. z V. 168, r which vide ante id peft. 

Hdtel ItgACg, feu Chfmgdft Legacy, and Black. Com. 
tV. 513. , ' 

lleStRf, A place -adjoining to a church, wheto the 
yeftments of themioifter are, kept j alfo a meetiog at fuch 
place t And fometimes the bUhop and priefts for together 
i ovefiries. to confab of the affaii^ of aha churchs m re- 
fommance of which ancient cuftoto, the minifietf, /church-i 
wardens, and chief knen of mofoparifoes, do at this day 
make a parjjfr m/tyt , By cuftom ,there may be felefo 
vtfria. Qt, .a certain member of perfons thofen «o> have the 
government oft he parilh, make rates* and take the ac¬ 
counts of churchwardens, fcfr.u* Strange yaff. And when 
rates are made, the pariftuoners muit have,notice of a 
vejtry held for that purpofo ; and then all that are tfefont 
Hull be concluded.by a majority of shdfo that are pre- 
feot, who in eonttru&ion of law art iche /whole parilh. 
Woodt* Inft. 00. And if a parilhiodhr be fact out of the 
veflry room by die clerk of the vejiry) aad he makes it 
appear that he hath a right to come into the room, and to 
be prefont and vote in the vtjhy 9 £jf<v aftiob of the Cafc 
lies, as a remedy. Mod. Ga. in L*tA:£. 51, 354. 

Veftrymen in London are a filled namber of the chief 
pariutopers in every parifa within the city and faburbs, 
who yearly choofo ofticers for the parifli, and take cate of 
its concernments, by ftatute 15 Car . 2, e. 5. On 
ere&ing parUbes for the new churches to be built ifciftr 
near London and fVeftmhtJhr, the commiflioners for build- 
ing the churches are impowered to name a fid&cient^trm- - 
ber of the inhabitsnts of each new parilh to tye mfiy* 
am 9 end on their deaths or removal, the majority of the 
pariftuoners to^hoofo others, taV; Anc the parilh officers, 
with the vcfir yen priacind inhabitants of the new paiyihei* 
am in Rofier week'to affefs ehb*rateafbr the. poor, fofr. 9 
Amu s* 22. Vefiries of panfoes lire to bd codfaltedby ph* 
rifo officers* aid to g>ve;(lfoiraiireiit on hiring hf houfoi 
for the better etn ploying end miiathini ng of the poof. . 9 
Gee* l. r* y. The right of odjornatag a veflry as in the 
parifo at Urge,: 2 Steadge 10451. . i » 

A veftry tome ailed to conftder about huildkga worfo* 
houfo, whem.it was agreed to, and in hoiro^ sitooey for > 
that purjpofo 1 and, skat whoever fttonld* be hound for it 
iiowWis^iiidfmni^sd' by Tlfo order wrteoosK. 

mmd by another, and both ftghcd by^the vicar and fo^. 

^ ' -- - ■ - -i nE.\ 
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Vera! of fee i—, 
upon, wn borrowed of , 


500 /* being the Turn agreed 
J, «D mnww «• — » whom B. gave head for 
ji. An order of veftry was made for railing the money, 
but upon appeal to the quaiter-feflion* by fome new pa-' 
jifoioeera was qOa&ed. B. wasfoed oo the bond, and 
paid foe money, and then brought a bill for relief. And 
the matter of the Rolls decreed him his principal, tn- 
tereft, and cofts at law,.and in this court j and that the 
defendants the vicar, churchwardens, and overfeers of the 
poor, call a veftry to make a rate for-payment; and if the 
inhabitants relufe payment* the plaintiff to be at hberty 
to apply to the court : And faid thut he did not fee why 
the court might no* as well compel thofe who are not 
sanies to pay the rate* as order tenants though not par¬ 
ties*!, w the rates; and becaufethe defendants Had put 
in a fair anfwer, their cofts were decreed w be ruledby 
the fame rate; but faid, that if thofe who had appealed 
to the quarter-feffiom had been before the court, they 
ihould have paid all the cofts. a Wm. **/<}$ l.jTrm. 
1751. Blatkbara V. Wtbfttr \£ aC . See ai Fin. Air. f. 

+4 #J«fluro, A. crop of graft or cornj and mention is 
made of trim* vtftara, and /wuinfa V'M*> Car- ; 

tular Abb. St. Edmnnd, MS. fol. 182. The word was 
often ufed for a veil, veftnre, livery, delivery, ». t. an 
allowance of fame let portion of the prod lifts o> the earth, 
as co m graft. ,rooi > for ?"* ® f the {tUr y,?' wag" 
to fome officer, fervaat or labourer, for their livery or 
veil So foreftert had a certain allowance of timber and 
underwood yearly out of the foreflfor their own dfe. Pa¬ 
red. Antiq. p* 620. . 

Ce&Ute, W*ra) Signifies t»M| but w the law 
it fa metaphorically applied to a poflhffion or feifin. Stat. 
yr t s 2 . C ap. $. And itf thit fignification it is borrowed 
0 r the Eeudifis, with whom invtJHtura imports * delivery 
of poffeftion, and veftara pofleffion itfidf. Hotm. Vtflun 
ef an atrt of land if the profit of it; and it ihall be en¬ 
quired how much the vcfiure of m aOre of ground is 
worth, and how much the land, &c. 4 Ed. 1. 14 Ed, 

9 By grant of ve/nra tern*, the foil will pafcj and 
the Ware being the profit of land, ’ti. generally allone 
to haw that, as foe land itfclC i fm. 393 - * »«*• A "\\' 
QlCtittlW samfnm. Is where the bailiff of a lord dif- 
irains bn*, or gooods of another, and the lord forbids hit 
bailiff to deliver them when foe foeriff comes to make re¬ 
plevin i The word namtm figaifying a taking Or diftroft, 
and mtit n* forbidden j and the owner of foe cattle may 
demand fatisfaftion for the injury, which it called Piatt- 
tum* vetite Man's. Divert folds of Attodredt and cbnrts 
baron, had power to hold plea* ptiitt ttarnh: Matilda 
de Morton damat <a, mamrio A M. four-law days. &e. 
Placito de Namio vetito, fa* Brtvi Dmini Ktgit, (St. 
2 Inft. uo. Record, in Thcfaur. Scacc. See AW, and 

Blub. Cm. 3 P. H*- . . ' „ . 

aUa miUtatin, 4 h^hwty. BraB. Bb. 4. tap. 16. 
tar. 7. Fleta, lib. 4* r. 6- /or. 3 - 

final, The Sings of foe Baft Jaglu were fo termed 
from King Ufa. who lived in the year 578. Mm. Wtft. 

Mia ftfogia, I* fo* highway or common roed, called 
the Sing's way, beeaufe anthorifed by him, and under 
his proteftion: It is alfo denominated Via Militant. 
Leg. Hen. t. c. 80, Brsft. lib. 4. 

life, (Pitariiu, quaft vie* fnngtn, rt&me) The pneft 
of every pariih is called Bed", ualefe foe predial tithes are 
appropriated, and thee he is failed vicar ; and whim lefoories 
are Appropriated, vicar, are to fupply Ad roftora pl.ee.. 
At Srtt a wear was a meer curate ce foe impropriator of 
foe church, temporary, and removeabie -at pfaefarei as 
tHo{e who are now pariftf prices, in ancient fames when 
tlwre were no particular parilhes, wtre only curates to the 
bUhops; but by degrees the vicar* get » fettled mainte¬ 
nance of glebe* and ■famte kind of ofe«b,*nd now claim 
their dues either by endowment or by prefcription: And 
where the vic*r is endowed* and com fat by inftimion 
and indu&ion, He Hath ***** animesrm o&mUttr; and 
U nbt to be moved at tbeploafure of the t«aor, who m 
thH cafe ha* only mm ******* 
wheie the witor it not endowed, nor eoxne^ ; in by inftitti- 
tion and imtuaion, the T€&or h*& **r*d 
Jiitr* and may remove the^iror* i j Salt, 

J7 g, la every church appropriated, one is to be ordained 


perpetual vitar f and to be canonically inlUtuted aod TC- 
ducted, and alfo endowed at the difemion of the Ordi¬ 
nary ; which endowment is a part of the rectory, fet but 
by the patron, parfen, and ordinary, for maintaining the 
wear : The inllitution and induction, fcjV. of wears is 
done in thefame manner as that of reftors ; and over and 
above they are to take an oath of perpetual refidency, but 
this the bilhop may dilpenfe with ; the fiatutel concern¬ 
ing pluralities, dilapidations, 6V. relate to them as well 
as to paarfens. 4 if. 4. 2 Roll. Mr . 337. 

> Upon endowment, the vicar hath an equal, though 
not fo great an interefi in the church as a reftor; the 
freehold of the church, church-yard and glebe is in him ; 
and as he hath the freehold of the glebe, he may preferibe 
to have all the tithes in the pariih, except thofe of corn, 
&<v Many vicars have a good part of the great tithes \ 
and feme benefices, that were formerly fevered by im¬ 
propriation, have, by being united, had all the glebe 
and tithes given to the vicars: But tithes can no other 
way belong to the vicar than by gift, compofition or 
ptetygiption; for all tithes dt jurt appertain to toe parfed ; 
and yet generally vicars arc endowed with glebe and 
tithes, especially fmill tithes, isle* If a vicar be endow¬ 
ed of fmajl tithes by prescription, and afterwards land, 
which had been arable time out of mind, is altered, and 
there are growing fmall tithes thereon, the vicar dull 
have them; for his endowment goes to fuch tithes, in 
any place within the pariih. Cre. Elm . 467. Hob, 39. 
But where the vicar is endowed out of the parfenage, ho 
ihall not have tithes of the parfon'a glebe, or of land that 
was part thereof at the time of the endowment, hut now 
fevered from it: Yet it feems to be otherwife, if the glebe 
lands are in the hands of the parfen’s feflee. Cro. Eliz. 
479. Afa/lor. 4 J. Imped. 4. The endowment of vkara- 
gts hath been always favoured in law, die vitars for the 
moft part having thg cure of fouls. % Roll. 355. Camp, 
Incumb. 347. Hatch Ref, xx. See Black. Com. 1 f, 

Iltoage, {Ficaria) Of places did originally belong 
to the parfenage or refery, being derived out of it: The 
re&or of common right is patron of the vicarage ; but it 
may be fettled otherwife $ for if he makes a leafc of his 
parfenage, the patronage of the wastage paiTes as inci¬ 
dent to it. z Roll* Abr. 59* And if a vicarage become 
void, during the vacancy of the parfenage, the patron 
of the parfenage Ihall prefent to fuch vicarage. 99 Edw, 
%. 41. If the profits of the parfenage or vicarage fail 
into decay , that either of them by itfelf is not fumcient 
to maintain a parfen mdr vkar, they ought again to be 
re-united: Alfe if the vicarage be net fufficient te 
maintain a vicar, the bilhop may compel the re&or to 
augment the vicarage . z Roll. 337. Peer/. Connfell. 193, 
196. St a*. 29 Car , 2. c. 8, Upon the appropriation 
of a church, and endowment of a vicar out of the fame* 
the parfenage and vicarage are two diftinft ecclefiallxcal 
benfatces: And it hath been held, that where there fa a 
parimage and vicarage endowed, that the biihop in the 
vacation may diflblve the vicarage ; but iF the parfenage 
be impropriated^ he cannot do it $ for on a dilTolutioii 
the cure mult revert, which it cannot into lay hands. 
Cmf. Incumb. 2 Cro. 518. Paisa. 219. For thexiioft 
part vicarages were endowed upon appropriations ^ l»ut 
fometimes vicarages have been endowed' without nhjr ap¬ 
propriation of the parfenage ; and there are feVeral 
churches, where the tithes are wholitr impr^pmfecl, and 
no vicarage endowed ; and there fee impeopriators are 
bound to maintain curates to perform divine iervice, &c. 
The parfen, patron and ordinary, may "create a vicarage, 
and endow it: And in time of vacancy of the church, 
the patron and ordinary may daft ; but the ordinary alone 
cannot create a vicarage^ without the patron’s alfcnr. 
>7 Edw. 3, 51. Cre* Jest* Where there is a W- 

tsdbge and paribnage, and both are vacant; and in one 
p^feirs patronage s if heprCfents his clerk as parfen, who 
fafeereopon ilmMiti; txas ihall unite the parfenage and 
wfadregragafe. It Hen* 6. 32. Vicarage or not* h to 
Wtticd in fee Spmtulil court, beeaufe It could not begin 
to be^reated Out by the ordinary. 3 Salk. 37b. Sea 
BUM. Cm, iK 187. 4 ; 

SUckrial VftpeO* Privy or fmall Tithes. Sen 
Tithes. 

flBfottio, 
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VM veiibensibo occaGitme .ctsfvumtm Jit cop f* 
tfonfjB, &c« Is an ancient writ that lies for a fpimual 
perfon imprifoncd, upon forfeiture of a recognizance, tfc. 
mentioned in Reg, Orig . 147. 

^HfCCxIUtinitaii, An under admiral at fea; or admiral 
on the coalis, ts’c. 

Wcc %bmivaltv Courf0- There are vice admiralty 
courts, in America, and our other plantations. From thofe 
courts appeals may be brought before the courts of a'd- 
miralry in England, as being a branch of the admiral’s 
jurifdiClion, though they may alfo be brought before the 
King in council. But in cafe of prize vends, taken in 
time of war, in any part of the world, and condemned in 
any courts of admiralty, or vice-ad m baity as lawful prize, 
the appeal lies to certain com million its of appeals con¬ 
fining chiefly of the privy council and not to judges de¬ 
legates. And this by virtue of divers treaties with fo¬ 
reign nations, (Ac. Black. Com . 3 F. 69. which vide. 

<Slit£jCbAtnbcrlflitt, A great officer next under the 
lord chamberlain: And in his cbfenee hath the rule and j 
controul of all officers appertaining to that part of his 
majefty's houihoid, which is called the chamber Ibove 
Hairs. 13 R. 2. c. 1. 

3 Mce«Conftablc of Cngtanu, An officer whofe office is 
fet forth in Pat. 2z Edw. 4. * 

WtC~" Con fill, The lame as Vice comes or flier iff. Leg. 
Ed. Con/, cap. 12. 

3 ftfcr 4 Dommu 0 , The fame with viceeomcs.— -Vice- 
do min us did us eft pr<rfedusprovincial. Leg. Hen. 1. c. 7, 
ScHcn’s Tit. Hon. pi.r. 2. lngulphus, 

Qllce^IDomfuue Cpifcopf, Is the vicar-general, 
commiflary of a bilhop. Blount. 

dfcc-jjcrcnt, A deputy or lieutenant. Stat, 31 Hen. 

8. c. 10. 

Wcc*fl$arlb<ll, Is mentioned with vice-conftalh. Pryn’i 
Animad. on 4I11II. 71. 

(Pro, Rex.) The King's lord lieutenant 
over a kingdom. Lite, 

QUCteCrcafUtcr, An officer under the lord treafurer in 
the reign Hen, 7. See Under-Treafurer of England. 

flWctliagc, (Fr. Foifinage, Ficinetum) Neighbourhood 
or near dwelling. Magn . Chart, c. 14. See Fijhe. 

There is common becaufe of vicinage, or neighbour* 
hood, where the inhabitants of two town [hips which lie 
contiguous, have ulually intercommoncd with one ano¬ 
ther ; the beafts of the one ibaying mutually into the 
others fields, without any molcftation from cither. See 
Black. Com. 2 F. 33. 

3 Mcl 0 $ SfteuelUa munbatuds, Is a writ which lieth 
Againft a mayor or bailiff of a town, tfc, for the clean 
keeping of their ftrects. Reg. Orig . 267. 

QHfCOUIlt, or flUffcotmt, (Vice comes) Signifies as much 
as Jheriff', Between which two words, there feems to 
be no other difference, bat that the one comes from 
the Normans, the other from our anceftors the Sax¬ 
ons, of which, fee more in Sheriff. Fifcount alfo fig- 
nifics a degree of nobility next to an earl, which Camd. 
(Briton, pag . 170. ) fays, is an old name of office, but a 
new one of dignity, never heard of amongft us, till Henry 
the fixth’s days, who in his eighteenth year in parliament 
created John lord Beaumont , vifeount Beaumont , but far 
more ancient in other countries, Cajfan . de gloria 
mundij par. 5 . confider 5 5. See Sheriff and Selden’s Titles 
of honour, fol, 761. 

©I Count it l, or 3&f{0nt(el,Is an adje&ive from vifeount , 
and fignifieth any thing that belongeth to the Jheriff; 
as writs vUoniitl are fuch writs as are triable in the 
county or Iheriff's court, of which kind there are divers 
writs of nufance, fcfr. mentioned by Fitzherbert. Old 
Nat. Br. 109. F. N. B. 184. Fi corn ids are certain 
farms, for which the fheriff pays a rent to the King, and 
be makes what profit he can of them : And vicontiel 
rents ufually come under the title of ftrma com itat us; 
and the fheriff hath a particular roll of them given in 
to him, which he delivers back with his accounts. 33 
& 34 H, 8. c. 1 6, 3 Ed. 6. 4* zz Car, 2. c. 6. 

fltfcoimtfet Jurtem'fffon, Is that jurifdiaion which 
belongs to the officers of a county j as to Jheriffs, coro¬ 
ners, efeheators, &c. 

Wcountfcl, or aifcontfcl rente, mentioned 22 Car. t. 
tap* 6. See Ficountiel. The vicontiel rents, ufually came ! 

2 


under the title of Firma emit at us, which were written ge¬ 
nerally^ nomine vicecom. witlfout dxpreffion of the partly 
' cuiars. The fheriff had a particular roll Of the vicontiel 
rents given in to him, which roll he delivered.back wjth 
the accounts. See Hale'sJberffs aceout&s, pag. 40. 

tllllftuaifi,, (Vidus) Sultenance, and things needfrry 
to live by, as meat and provisions : victuallers are thole 
that fell vicinal*; and ive call now all common^alehoufe- 
keepers by the name of vidua Hers. Fidual/ers Until icll 
their victuals at reafonable prices, or forfeit double va¬ 
lue: And viduallers, fishmongers, poulterers, Idle, coming 
with their viduals to Loudon, ihaJI be under the gover¬ 
nance of the lord mayor and aldermen; and fell their 
‘viduuh at prices appointed by judices, [fc. 23 & 31 
Edvs. 3. c. 6. 7 R. 2 .13 R . 2. No perfon during ihe time 
that he is a mayor, or in office in any town, IhalJ Cdfvic¬ 
tuals, on pain of forfeiture, &c. But if a vidualkr be 
chofen mayor, whereby he is to keep the affife by fta- 
tme, two diforcet perfons of the fame place who are not 
victuallers, are to be fworn to affife bread, wine, and 
viduals , dining the time that he is in office; and’thert 
after the price affefted by fuch perfons, it jJull be law¬ 
ful for the mayor to fell viduals, &c, 6 R. z. c 

3 Hen. 8. r. 8. If any one offend again ft thefe flatutef 
the party grieved may fue a writ dirc&ed to the juflicel 
of affife, commanding them to fend for the parries, and 
to do right ; or an attachment may be had again J the 
mayor, officer, fcfr. to appear in B. R, Selim* of cor¬ 
rupt viduals, or expofing them to file, is punilhable by 
itatute * E. 3* r« *• And in fome manors they chulc 
yearly two furveyors of viduals, to fee that no uawhole- 
iome victuals be fold, and dcllroy fuch as arc cor¬ 
rupt. 1 Mod. 202. If any victuallers, butchers, brewers" 
poulterers, cooks, fcr'r. confpirc and agree together not 
to fell their vs duals but at fuch prices ; they ffiall for¬ 
feit for the firII offence to/, for the fecond 20/. for the 
third 40/. flat. 2^3 Ed™. 6. c. 13. The ’rates of 
viduals in all places, except corporations, ffiall he »r 
fefled by the King', juftices, bV. And vidjs « 
not to be trunfported, by 25 11, 8. Ct 2> g ee p 
JlalUrs. 

Wbmt, Was the fame as Vice-Deminus, the biffinn’s 
deputy in temporal matters. See Falvafr. 1 

WteliCCt, A videlicet in a deed may make a fepara- 
tion, as well as an habendum: And if ihcjc be afcveral 
habend, of an annuity of zol. to one, and fo to four 
Others ; it will be to the fame effect, though it fays 
habendum 100 1. to them, to be equally divided, (viz \ 

20 /. to one, and fo to the refl, . 3 Mud. Ret 20 * 

WimiMie #rofcffio. The making a folcmn profeffion 
to live a foie and chafte widow ; which was heretofore 

4 in J*J Tlf_* I M 
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cultom in England, Dugd, Warwickffi 
654 . 

SUftfmufl, Mentioned in the 1 5 JFIen. 6 . cap. See 

Innotefcimus. 

Are words ufed inrindiaments, %o 
expreis the charge of a forcible and violent committing 
any crime or trcfpafs: But on appeal of death on a 
killing with a weapon, the words vi & amis are not ne- 
ceceffary, bccaufe they are implied ; fo in an indictment 
of forcible entry, alledgcd to have been made 
&'•**- 2 J Jaetv ^ P ' C; *79- I Uaiuk, i ?0 , 2Z0 . 
And where the omiflion of vi & amis, cV. is hclned 
in indidments, vide the Scat. 4 fcf 3 Ann. c. 16. * 

JSHcto, (Fr. Fern, i, e Vi jus) h generally where a real 
action is brought, and the tenant doth not know cer¬ 
tainly what is in demand ; in foch cafe he may pray 
that the jury may view it. Briton, cap. 43. / pf J 

178 . This view is for a jury to Jec :he land or thin» 
claimed, and in controverfy; and lies in ejectment 
wafle, affifes of novel dijfiftn , where at lead {■% 0 f t jjl 
recognitors, mult have the view before the affifes 2 Lilt 
Abr. 655. Stat. 13 Ed. i. c. 48. 12 EJ W . j An< i 

though formerly thets could not have been a wVw i a , 
perfon*! aaion, but upon withdrawing of , i uror a f ter 
they were fworn, and cenfent of the parties by a rule of 
court t now by the at] for tkt amendment ef'the law. it 
may be granted tn any aaion brought in the court, at 
WifimnJUr, where neccflary the better to under hand the 
evidence upon the trial; tn which cafe the court, may 
order fpectal writs of or bah), corpora to tht 

Jheriff 
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IherifF, requiring him to have fix of the jurors, or a 
greater number of them, at ||ie place in quettion, fome 
i convenient time before the trial ; who ihall have the 
matter (hewn to them by two perlbns named in the writ 
of diftriagas, and appointed by the court; and the faid 
Iheriff executing the writ is fpecially to return the view 
made accordingly, 4 ^ 5 Ann. cap* 16. Upon a 
view, the thing in quettion is only to be fhewn to the 
jury ; and no evidence can be given bn either lide. 2 
LilL 656. But where in a&ion of watte, feveral places 
are alligned, and the jury hath not the view of fome of 
them, they may find no watte done in that part which 
they did not view: In watte for watting of wood, if the 
jury view the wood without entering into it, it is good ; 
alfo watte being afiigned in every room of an houie, the 
view of the houfe generally is fufficient. 1 Leon . 259, 
267. If a rent or common is demanded, the land out of 
which it ifiues mutt be put in view. 1 Leon. 56, And 
if a view be denied, where it ought to be granted, or 
granted where it ought not to be, &c. it is error. 2 Lev. 
217. 

By fiat. 3 Geo. 2. e . 25. (the balloting a&) /. 14. it 
is provided, * That where a view Ihall be allowed, fix 
of the jurors named in the panel, or more (hall have 
the view, and (hall be the firtt fworn, (or fuch of thejtt 
as appear,) before any drawing.* But as the having a 
view was nor, by either of thefe (latutes, made a mat¬ 
ter of courfe, though fuch a pra&icc had prevailed, and 
had been abufed to the purpofes of delay, the court 
thought it their duty to take Care that their ordering a 
view fbould not obttruft jufticc, and prevent the caufe 
from being tried : And they refolved not to order one 
any more, without a full examination into the propriety 
and ncceffity of it. For they were all clearly of opinion 
that the a& of parliament meant that a view fbould not 
* dnr^ia»rt~ d, unlefs the court was fatisfied that it was 
proper and neeejfary ; And they thought it better that a 
caufe (hould be tried upon a view had by any fix, or by 
fewer than fix, or even without any view, than be de¬ 
layed for a greater length of time : Accordingly they 
added a claufe to the ufual rules for views, purporting 
that; the parry praying a view conferred, « That in cafe 
no view (hould be had ; or if a view (hould be had by any j 
of the jurors whomfoever (tho* not being fix of the firtt j 
twelve,) yet the trial (hould proceed, and no obje&ion be 
made on account thereof, or for want of a proper return.* 
Since which, motions for views are become motions of 
courfc, with fuch additional iconfent annexed to them. 
Bur. Rep. 256. j 

See the form of the ufmMult, and alfo of the modern 
addition, both in caufes to be tried by fpecial juries and 
thofe to be tried by common juries, refpe&ively, recited 
verbatim, in Bur. Rep. 257, 258. See AJJife, Vejours or 
Viewers, Sec. and Black. Com . 3 V . 298, 35 ^* 

t&ietD of JFtattb*^leOge (Vi/us Fraud plegiij Signi¬ 
fies the office which # the Theriff in his county court per¬ 
forms in looking to the King’s peace, and feeing that 
every man be in fome pledge, &V. Or it is a power of 
holding a court-leet , in which court formerly all perfons 
at the age of fourteen were bound with their furetics 
or pledges for their truth to the King, and the (leward 
was to certify on view, Bra& lib. 2. And there is a 
writ to exempt a perfonfrom coming to the view of frank - 
pledge, who is not refiddnt within the hundred ; as men are 
bound to this view by reafon of their habitation only, 
and not of lands held where they dwell not; Which writ 
i* (Ailed Vi/us Franei Flegit. Reg. Orig. 175, See 
Frankpledge, and Black. Com. 4. V . 270. 

flffgff, {Vi f ilia) Is the eve, or next day before any 
folemn fcaft; oecaufe then Chrittian* were wont to watch, 
fatt, and pray in their churches. Stat. 2 3 Ed. 6 . 

fli &afca SBrnttetUMt* A writ that lies where two 
parfonpeontend for a church, and one of them enters into 
It with a great number Of laymen, and holds out the other 
vi fcf ami*; then he that is holden out Ihall have this 
writ dire&cd to the fiierif, that he rtepw the /tree : 
Jut the fheriff ought nett to remove the incumbent out 
of the church, whether he is there by right pr wrong, 
but only the force F. M B. 54. 3 lift* 161. and fee 5 


R. 2* c.t. And the writ vi laiea nmmnda ought not 
to be granted, until the bilhop of the diocefc where, 
fuch church is, hath certified into the chancery fuch re-. 
fitting and Force, fcfr. though it is faid in the new «*- 
tura brevium, it lieth upon a furmife made by the in-' 
cumbcnt, or by him that is grieved, without any fuch: 
certificate of the bilhop. New Nat. Br. 121. A re- 
ftitution was awarded to one who was put out of poITef- 
(ton by the fiicriiF upon a vi laica amozenda. Cro. Eliz* 
466. 5 Mod, 443. 

tMfll, or 3 HiUtige (Villa) Is fometimes taken for a Ma¬ 
nor, ami fometimes for a parifii or part of it : But a vi l( 
is mod commonly the out-part of a parifii, confiding 

of a few houfes, as it were feparate from it.- 

Villa eft esc pluribus munfionibus, vicinata , collata ex pin - 
ribus vicinis. 1 Inii 115. Flcta mentions the difference 
between a manfion, a village, and a manor, viz. a man- 
fion may be of one or more houfes, but it mutt be but 
one dwelling-place, and none near it ; for if other houfes 
are contiguous, it is a village ; and 1 a manor may con- 
iitt of feveral villages, or one alone. Fleta, lib . 6. cap. 

51, Ahd 'according to Forte/cue, the boundaries of viU 
lages, are not by houfes or iireets; but by a circuit of 
ground, within which there may be hamlets, woods, and 
watte ground, fcfr. Forte/c. de Laud. Leg. Ang. cap. 24. 
When a place is named generally, iu legal proceedings* 
it is intended to be a vill, becaufe as to civil purpofes 
the kingdom was firtt divided into vills 5 and it is never 
intended a parifii, that being an cccleiiaftical divifion of 
the kingdom to (piritual purpofes, though in many cafes, 
the law takes notice of pariihes as to civil purpofes, 

1 Mod. 250. 3 NelJ. Abr. 57. If no vill, &c. is alledg- 

ed, where ameiTuage and lands lie, no trial can be had 
concerning it; But Ibme counties in the north of En%~ 
land, and in Wales, have no vills but pariihes ; where m 
both real and perfonal addons, a juiy of* ike parifii wifi 
ferve. Jenk. Cent . 328, 33. A vill and a parifh % 
intendment ihall be all one 5 and in procefs of appeal, % 
parilh may be intended a vill. Cro. Jac. 263. 3 Salk. 

| 380. If a venue be laid in Cray's Inn , which is no pa- 
rifii or vill ; the defendant mutt plead there is no fuch 
viU as Gray's Inn , or it (hall be intended a vill after 
verdift, fyc. 3 Salk. 381. Two houfes in an extrapa- 
rochial place are not enough to denominate a vilL z 
Strange 1004,1071, Sec Bari ft, and Venire facias. See 
Blatk.Cm. 1 V. 114. # 

Hilla l&cgia, A title given to thofe country villages, 
where the Kings of England had a royal feat, and held 
the manor in their own demefne, having there commonly 
a free chapel, not fubjeft to ecclefiattical jurifdi&ion^ 
Farocb. Andy. 53. 

3 U (Haiti, BlilUin, (Vtllanus, F r. Vilain, i. e. Vilis\ 
Signifies a man of fervile or bafe condition, a bondman* 
or fervant. Of thofe bondmen or viUains there were two 
forts in England ; one termed a villain in grofs, who was 
immediately bound to the perfoo of the lord, and his 
heirs : The other, a villain regardant to a manor, be¬ 
ing bound to his lord as a member belonging and an¬ 
nexed to a manor, whereof the lord was owner. And b? 
was properly a pure villain, of whom the lord took re¬ 
demption to marry his daughter, and to make him § 
and whom the lord might put out of his lands and tene¬ 
ments, goods and chattels at his will, and chattife, km 
not maim him : For if he maimed his villain, h? 
have appeal of maihem againft the lord ; as he canid 
bring appeal of the death of an ancettor againtt hit lord, 
or appeal of rape done to his wife. Bra#. Mi. 1 . cap. 
6 . Old Nat. ftr. 8. Terms de Ley, 

Some were villam by title or pmfoiption, that is to 
fay, that all their blood hmt jbem villains regardant to thq 
manor of the lord time out of ndnd : Ami fome werf 
villains by their cpnfe$pu in a court of record* 
£sft. Though the lord mlght ipake a mansmlf/w to hi* 
vtiMm*. and thereby infr^nchife him : And if the villfd* 
breugnt any ajftion agaigtt h‘ s the® an 99 r 

peal of maihem* &0 and the lord, without proteftatjon* 
made aofwejr tptti by this the villain was made fm. 
Termdel*P i?M K Vilken eftptf was ^nwaditt^W 
tofmeefiate, by theftatute 8 Hen. 6. e. 11. And tjk 
vdlem were fuch m dwelt in nftUageu and of thatftrv}^ 
li X) ' condition. 
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condition, that they were ufually fold with the farm to 
which they refpe&ively belonged; fo that they were a 
kind of ll/tves, and ufed as fuch : And a 'Menage or bon¬ 
dage, it is faid, had beginningamong the Hebrews, and 
its original of Canaan the fon of Cham, who, becaufe he 
had mocked his father Noe to fcorn, was puni Hied in his 
fOn Canaan with penalty of bondage, Ibid. 455. 

Alienage comcth of villain, and was a bafe tenure of lands 
or tenements, whereby the tenant was bound to do all 
fuch fervices as the lord commanded, or were fit for a 
•villain to perform : The divifion of villenage , by Ur a SI or;, 
was into purum vilicnagium a quo prafatur fervitium in- 
tertum is indeterminatum, (j villenagium focagium ; which 
was to carry the lord's dung into his fields, to plough 
his ground at certain days, low and reap his corn, (Ac. 
and even to empty his jukes, as the inhabitants of fome 
places were bound to do, though afterwards turned into a 
rent, and that villanous fervicc excufed, Every one that 
held in villenage , was not a •villain or bondman ; for te¬ 
nure in villenage could make no freeman villain , unlefs 
it were continued time out of mind ; nor could free land 
make a villain free. BraSt. lib . a. c. 8 . Copyhold te¬ 
nures feem to be fprung from villenage . F. N. B. 28. 
And the flavery of this cuftom hath been Jong ago taken 
off ; for we have hardly heard of any cafe in villenage 
fince Crouche’s cafe in Dyer's Rep . There are not pro¬ 
perly any villains now ; and the title and tenure of vil¬ 
lenage are abolilhed by the fiat, of Car. 2. See Neif. 
See farther as to Villein, generally. Black . Com . 2 V. 92. 
4 V. 41 3. As to Villein ingrofs, id. 2 V. 93. Villein re¬ 
gardant, Id. lb Villein fervices, Id. 2 V. 61. Villein 
focage, Id. 2. V. 98, 

Wtllaitt ettatt or contrition, Contradiflinguifhed to 
free eftate. St at. 8. H. 6. 11. They were called vil¬ 
lains from villa, becaufe they dwelt in villages; they were 
alfo called pagenfes and rnftici, a ruribus qua excolutrunt; 
and they were of that fervile condition, that they were 
ufually fold with the farm to which they rcfpeftively be¬ 
longed ; fo that they were Haves and ufed as fuch, and 
kinder ufage made them infolent, Cowell. 

HilUnfs regia fubtraftin tebucenm'0, Is a writ that: 
lay for the bringing back of the King's bond-men, that 1 
had been earned away by others out of his manors 
whereto they belonged. Reg. Orig.fol. 87. 

Hilianouo DuDgment, (Villanum Judicium) Is that 
which calls the reproach of villany and ftiamc upon him 
againft whom it is given, as a confpirator, (Ac. And the 
judgment in fuch a cafe lhall be like the ancient judg¬ 
ment in attaint, viz. That the offender lhall not be of any 
credit afterwatds ; nor lhall it be lawful for him to ap¬ 
proach the King's court; and his lands and goods lhall 
be feized into the King's hands, his trees rooted up, and 
body impriloned, &e. Stanndf. P. C. 157. Lamb. Eiren . 
63. Stat. 4 H. 5. And the punilhment at this day ap¬ 
pointed for perjury, may partake of the name o fvillan- 
eus judgment ; as it h.uh fomewhat more in it than cor¬ 
poral, or pecuniary pain, i. e. the diferediting the telli- 
mony of the offender for ever. See Black. Com. 4 l f * 
136. 

Ullleftt JptccCC 0 , Are bad fleeces of wool, Ihorn from 
fcabbed ftieep. 31 Edw. 3. cap. 8. 

{ftfilenoge, {VilUnagium) from villain. Signifies a fer¬ 
vile kind of tenure belonging to land or tenements, 
whereby the tenant was bound to do all fuch fervices 
as the lord commanded, or were fit for a villain to do. 
Ubi feiri non poterit vefpere quale fervitium fieri debet mane. 
For every one that held in villenage, was not a villain or 
bondman *. Vilicnagium vel fervitium nihil detrahit liberta • 
tis, habit a tamcn dijiinSiione utrum tales funts illani (A ten- 
uerint in villano focagio de dminico domini regie. Braft. lib. 

1. cap. 6. num. 1. The divifion of villenage was into 
villenage by blood, and villen ige by, tenure. Tenure in vil- 
Unage could make no freeman villain unlefs it were con¬ 
tinued time out of mind, nor even free land make a villain 
free. BraBon, lib. t. tap. 8. num. 3. divides it into pu¬ 
rum villehagium, a quo ptaftaturfervitium sneer turn iff in- 
diterminatum, ubi feiri non poterit vefpere, quale fervitium 
fitri debet mane, viz. ubi quit faeere tenetur quicquid ei 
prmceptum fuerit $ the other he calls villanum foccagium, 
arid was tied to the performance of certain fervices agreed 


upon between the lord and.tenant, and was to C'irry the 
lord's dung into his field, plough h s ground at. cer¬ 
tain days, to reaphis com, plafli his hedges, c de. as the 
inhabitants of Bickton were bound to do for thofc o( Clun- 
cajlle in Shropjhire , which was afterwards turned into a 
rent* now called Bickton fiver, and the iervice cxcufcd. 
There were likewife yillani fockmanni , which were thofe 
who held their land in Joccage, and there were villani 
advtntitii, who were thofe who held lands by performing 
certain fervices expreffcd in their desds. BraB. lib. 2. 
cap, 8. See Socage tenu>e > and Black. Com. 2 V. 90, 92, 
98. 

Wnagfum, ( Tnbutum a vino) A payment of a cer¬ 
tain quantity of wine inltead of rent, to the chief lord 
fora vineyard. Mon , Ang. 2, tom ■ fag. 980. t 

SHdtlCUlO $p.itrfinoitiir Divorce a. if a mairiageis 
improper through fome caufc which cxilkd previous to 
the marriage, and was fuch a one as tendered the mar¬ 
riage unlawful ab initio , as confanguinicy, corporal im¬ 
bed: lify, or the like ; in this cafe the law looks upon the 
marriage to have been always null and void, becaufe 
contracted in fraudum legis, and decrees not only a re¬ 
paration from bed and board, but a vinculo matrimonii 
itfelf. Black, ('em. 3 V. 94. See Divorce. 

Wucgar and fllier/ufce. Duties on vinegar by for¬ 
mer a 5 ts taken off’, and a new duty imputed, to (A 11 
W. 3. c. 21. f. 8, &c. What to be deemed vinegar or 
liquors preparing for vinegar, 10 (A 11 IV. 3. c. 21. 
f it. Thirty four gallons to be deemed a bairelofvi- 
negar, 10 iff ji IV. 3. c. 21. /. 15. Informations again it 
vinegar makers for a falfe mifeuny, tiV. to be laid 
within three months, i;» (A 13 IV. 3. c. 11. j . 17. Vi¬ 
negar made for pickles for fale to pav duties, 8 Ann. e. 
7. f 4. Vinegar made by the manufacturers of white 
lead exempt from duties, 8 Ann. c. 7, f 5. Veritnc*. 
bought or made for f»lc how chargeable with duties, 7 
& 8 IV. 3. c. 30. f 28. Every hogfiie.td to pay q d. 
8 Ann. c. 7. f 1. Additional duty of 8 d. per ton on 
French vinegar imported, 3 Gw..3. c. 12. And on all 
other vinegar imported, 4 l. per tun, ihid. 

QUincpctbS* The owners of vineyards may make wine 
of Britijh grapes only growing there, free from any duty. 
Stat. 10 Geo. 2. c. 17. 

I SImnct, A flower or border which printers ufe to or¬ 
nament printed leaves of books; mentioned in the S/at. 
14 Car. 2. cap. 33. 

flfttnmerJS' The vintners company of London ,T .ere in¬ 
corporated 7 Jac. 1. with ^certain privileges for felling 
wine in the city, by all foremen withir the fame, (Ac. 
2 Ktb. 372. See Wine. “* * - 

a&folatfng the fi&uecn, h'e. If a man do violate the 
King's companion (/. e. the Queen) or the King’s elddfc 
daughter unmarried, or the wife of the King's eldelt foa 
and heir, it 19 high treafon-—By violation is tfuderftood 
carnal knowledge, as well without force as with it: 
And this is high treafon in both patties, if both be con- 
fenting. Contra, as to violating a Queen or Princefs 
Dowager. Black. Com. 4/'. 81. 

flltolcncc, ( Videntia ) All violence is unlawful: If a man 
ftfiault another with an intention of beating him only, and 
he dieth, it is felony. And where aperfon knocks ano¬ 
ther on the head who i* breaking his hedges, (Ac. this 
will be murder, becaufe it is a violent aft beyond the Pro¬ 
vocation. A//. Rep. 64, 13 1 • There is avid.nee in com¬ 
mitting riots, tAc. 

Violent pjcfmnptfott: This is many times eqiml to 
full proof; for there thofe drcumffanccs appear which 
neceflarily attend the faft. S c Black. Cam. 3 V. 371. — 
The enumerating of cafes, would be of little ufo, as 
every cafe muff be governed according to Its owfl pecu¬ 
liar circumftanccs. 

A rod or white Jlaff, fuch as flierifff* bailiffs, 
lAe. carry as a badge ot enlign Of their office., C^iuell. 

anfrgatn terrat, A yard land, cx 24 acris couftlt, qua- 
tuer virgata* hi dam futiunt, ^ quinqtte bida feodum mi litis. 
Kennet's Gloff. 

^Dlirge, Tenant by. A (pedes of copyholders, i. ti 
fuch as are faid to hold by the virge, or rod. In fa& 
copyholders and cufiomary tenants difler not fo much in 
nature as innama, for though called by different names, 

yet 
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yet they all agree in fubffanec and kind of tenure : Their | 
lands arc holdcn in one general kind, that is, f 
torn and continuance of time. See Calthorpe on Copy- 
holds , 51, 54, and Mack. Com. zV. H 7 » }**' v . f 
&ItrtOario etf$enDo, Is a writ that lies for the choice of 
a wrderor in thi loreft. Eeg. Orig. 177. 

ZhtiW lEoba, A coat of many colours ; for in tfte 
old books viridis is ufed for *iwrists. Braft. lib. 3. 

The privy members of a man ; to cut off which 
was felony by the Common law, though the party con- 
fented to it. Bra#. Ith. 3. pag. 144 - 

tli0 {Lat.) h any kind of force, violence, or diftur- 
bance relating to a man’s perfon, or his goods, right in 
lands, (Sfc. See Force. 

flliCcount, [Vicetomes) A degree of nobility next to an 
«r See Vifaunt. They are now raade by patent, 
as an earl; but their number is fmall in this kingdom, 
in comparifon with the other degrees of peerage. \ ide 

Black. Com. 1 V. 399. _ ... f . 

aiilltation, (Vijitatio) Is that offee which is performed 
by the bifhop of every diocefc once every three years, or 
by the archdeacon once a year, by lifting ' thc churches 
and their reftors throughout the whole diocefc ; Utpopulus 
illorum cur* commits falubsiter a pafioribus (A ordmegu- 
bermtur; Et ne quid detrimenti capiat ecclcfa, fr>c. Reform. 
Lee. Ecel. pag. 124. And wh^n a vftation is made by the 
archbifhop, all afts of the bifhop arc fufpended by inhibi¬ 
tion L; c. A com miliary at bis court of *vifiation 9 cannot 
cite* lay pariihioners, unlefs it be churchwardens and 
fidefmen ; and to thofe he may give his articles, and in¬ 
quire by them. Noy 123- 3 37 °* and 

Procurations are paid by the parfons whofe churches arc 

•vijited, (3 c , Ibid. . , . r 

41 *Citation fl&oofc* of The original vifita- 

books of heralds, compiled when progreffes were 
folcmnly and regularly made into every part of the king¬ 
dom to enquire into the Hate of families, and to re¬ 
citer fuch marriages and defeents as were verified to 
them upon oath, are allowed^ to be good evidence of pe¬ 
digrees. Comb . 63* Black. Com. 3 V. 105. 

41 Cttto?, Is an infpeftor of the government of a corpo¬ 
ration, (Ac. The ordinary is vifitorof fpiritual corporations; 
but corporations initiated for private chanty, if they are 
lay are vifitablc by the founder, or whom be fhall appoint, 
and from the fentencc of fuch vifiior there lies no appeal. 

381. By implication of law, the founder and his 
lSfi-we vifttors of lay foundations, if no particular per- 
fon is anointed by him t/fee that the charity is not per¬ 
verted. T&4_And wfc/e founders arc vifitors ofhofpi- 
tals, (Ac. Tn eTlppirf ntment of a bifhop without his chri- 
Ilian name to be a vifitor, extends to his fucceffors. 2. 
Strattse 013. The vifitor in his citation mull purfue his 

authority. Ibid. He may punifli one man for afts done 

by hifh jointly with others. Hid. Offences againft the 
ftatutes of a college are not pardoned by an aft of grace. 
Jbid. 012. See Sfat. 39 Elm. c. 5- 43 /'«■ 4 ; *> ee 

farther as to vifitor generally Mack. Com. 1 /. 479 

of Civil Corporations. Id. I V. 481 of Colleges. Id. I V, 
4.82 of Hofpitals, id. ib. 

mam * In ancicnt was w ° nt t0 bc 

the name of the Regarded office in the foreft. Manwood, 

Si s nifies a nci S hb ° uri "£ placc > or 

place near at hand. 19^.2. cap. (\ Seefenue. 

4 MfU 0 > View, or infpeftion ; as wood is to be taken 
pgr vifum foreftarii, (3 c. Hoved. 784* . ... 

^Vfta Juftfttoe * iLegi0, A (henff of the county is faid 
to be theV of jujlice, as no fide begins, and no procefs 
i, ferved bit by him; »nd after fait* are ended, he hath 
the^naking execution, which is the life of the law. Co. 

Ll 3 fft»tP, (Fivarium) A place by land or water, where 
livig creature* are kept s And In Uw « » »ofl; com- 
ly v 


- ufed Ifbr a parkT warren, pMcary, Cs it. -*•**/*, 

^ DOW, Is where a witnefs is examined perfonally 

in open court. See Depofitiou . ■ r 

ttliDo DaDio, Eftate its. When a man borrows a fum 
of another, and grant* him an eftate 
prints (hall repay the fam borrowed } he i* then fed to 


have an eftate in vivo vadio. See Vadium Vivum, and 
Black. Com. 2 V . 157. 

ttlftS0» A hulk of a fiiip of burden.. Leg. Ethelred. 
Ullage, Is when there is want of mealure in a calk* 
(At. 

ISHltagC, The fame with Alnagc. Vide /linage. 
tUItia fertca, Is the ftandard ell of iron , kept in the 
Exchequer for the rule of mcafure, Men. Angl. Torn. 2. 
pag. 383. 

33 tnpirnge, Is where there is but one aibitrator of mat¬ 
ters fubmitted to award j and is ufually when the par^ 
ties fubmit themfelves to the arhitrament of certain perfons j 
and if they cannot agree, or are not ready to deliver their 
award in writing before fuch a time, then to the judg¬ 
ment of another as umpire : And this is often the effeft of 
bonds of fubmiffion to arbitration. 1 Roll » Abr. 261, 262. 
Sec Arbitration. 

4 lnipfVf, (Arbiter) One chofen by compromife to deal 
indifferently between both parries. Lilt. See Arbitrament . 
Award. 

Una cum ornitfbU0 alfi' 0 , In the grant of a deed, is 
a t niw addition of other things than were granted be¬ 
fore ; and hath its own conclufion attending it. Hob% 
l 75- 

QHtmnfmitV of 3 lutfcjs. The neceffity of a total una¬ 
nimity of the jurors, on every trial, feems to be pecu¬ 
liar to our own conflitution. See Black. Com. 3 V. 

Mb- 

tinceafcfatl): This is an obfolete word, mentioned 
in Leg. In*, cap. 37. viz. He who kills a thief, may 
make oath that lie killed him in flying for the faft, tsf 
parentibus ipftus occifi juret unceafefath, that is, that his 
kindred will not revenge his death ; From the Saxon 
teas , litis, and un , which is a negative particle, and fig- 
nifies without, and ath , which is oath, i. e. to fwcar that 
there lhall be no contention about it. Cowell. 

fllncenatntv of tfcc ilato. On this fubjeft we will 
Hate what is faid, by one of our belt authors, in his 
own words. 

« The uncertainty of legal proceedings is a notion 
fo generally adopted, and has io long been the Handing 
theme of wit and good humour, that he who ihould at¬ 
tempt to refute it would be looked upon as a man, who 
was either incapable of difeemment himfclf, or elfe 
meant to impofe upon others—yet it may not be amifs, 
before we enter into the feveral modes whereby certainty 
is meant to be obtained in our courts of juiiice, to in¬ 
quire a little wherein the uncertainty, fo frequently 
complained of, confrfts, and to what caufcs it owes its 
original.-It has fometimes been faid to owe its ori¬ 

ginal to the number of our municipal conftitutions, and 
the multitude of our judicial dcc'fions ; which occafion, 
it is alledgcd, abundance of rules, that militate and 
thwart with each other, as the fentiments or caprice of 
fucccflive kgiflatures and judges have happened to vary. 

-The faft of multiplicity is allowed* and that thereby 

the refcarchcs of the ffudent are rendered more difficult 
and laborious: But that, with proper induftry, the re- 
fult of thofe inquiries will be doubt, and indecilion, is 
a confequence that cannot be admitted,—People are apt 
to be angry at the want of fimplicity in our laws ; They 
miitake variety for confufion, and complicated cafes 
for contradiftory. — They bring us the examples of ar¬ 
bitrary governments, of Denmark , Mufcovy, and Pruffa ; 
of wild and uncultivated nations, the favages of Africa 
and America ; or of narrow domeftic republics in antient 
Greece and modern Switzerland ; and unreafonablv re¬ 
quire the fame paucity of laws, the fame concifenefs of 
praftice, in a nation of freemen, a polite and commer¬ 
cial people, and a populous extent of territory,—In au 
arbitrary, defpotic government, where the 1-incs are at 
the difpofal of the prince, the rules of fucccflion, or the 
mode of enjoyment, mull; depend upon his will and plea- 
fure. — Hence there can be but few legal determinations 
Mating to the property, the defeent* or the conveyance 
of real eftates j and the fame holds in a ftronger degree 
with regard to goods and chattels, and the contrafts re¬ 
lating thereto. Under a tyrannical fway, trade stuff be 
continually in jeopardy, and of confequence can never 
be extensive ; This therefore puts an end to the neceffity 

of 
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of an infinite number of rules, which the Enghfi mer¬ 
chant daily occurs to for adjulling commercial differences 
— Marriages are there ufually contracted with (laves 
or at lead women are treated as fuch: No laws can 
be therefore ex petted to regulate the rights of dower 
jointures and marriage fettlements. Few alfo are the 
perfons, who can claim the privileges of any laws ; the 
bulk of thole nations, viz, the commonalty, boors, or 
peafants, being merely villeins and bondmen. — Thofc 
arc therefore left to the private coertion of their laws, 
are eiteemed (in the contemplation of thefe beaded le- 
g ill a tors) incapable of either right or injury, and of 
confequcnce are intitled to no redrefs. We may fee, in 
thefe arbitrary dates how large a field of legal conteltis 
already rooted up and dcllroyed. — Again, were we a 
poor and naked people, as the favages of America are, 
grangers to lcience, to commerce and the arts as well of 
convenience, as of luxury, we might perhaps be content, 
as feme of them are faid to be, to refer all difputes to 
the next man we met upon the road, and fo put a (hart 
end to every controverfy. For in a date of nature there 
is no room for municipal laws; and the nearer afly na¬ 
tion approaches to that date, the fewer they will have 
eccafion for. When the people of Rome were little bet¬ 
ter than flurdy dicpherds, or herdfmen, all their laws 
were contained in ten or twelve tables; but as luxury, 
politenefs, and dominion inereafed, the civil law incrcaf- 
ed in the fame proportion, and fwelled to that amazing 
bulk which it ndw occupies, though fucccdively pruned 
and retrenched by the emperors 7 "heedofut and Juft ini an. 

— In like manner we may ladly oblerve, that in petty 
dates, and narrow territories, much fewer laws will fuf- 
(ice than in large ones, becaufe there are fewer objetts 
upon which the laws can operate. The regulations of 
a private family are iliort and well known; thofe of a 
prince’s houihold are necefiarily more various and dif- 
fu/e. — The caufcs therefore of the multiplicity of the 
Englijb laws are, the extent of the country which they 
govern; the commerce and refinement of its inhabi¬ 
tants ; but above all the librty and property of the 
fubjeft, Thefe will naturally produce an infinite fund 
of difputes; which mud be terminated in a judicial way: 
And it is elfential to a free people, that thefe determi¬ 
nations be publiihed and adhered to ; that their pro* 
perty may be as certain and fixed as the very condirution 
of their date. For though in many other countries 
every thing is left in the bread of the judge to de¬ 
termine, yet with us he is only to declare and pronounce, 
not to make or new-model, the law. Hence a mul¬ 
titude of decifions, or cafes adjudged, will arife ; for 
feldom will it happen that any one rule will exattly fuit 
with many cafes. —And in proportion as the decifions ofj 
the courts of judicature are multiplied, the law will be 
loaded with decrees, that may fometimes (though rarely) 
interfere with each other : Either becaufe fucceeding 
judges may not be apprised of the prior adjudication ; or 
becaufe they may think differently from their prede- 
cedors ; or becaufe the fame arguments did not occur 
formerly as at prdent; or in fine, becaufe of tbe na 
tural imbecillity and imperfettion that attends all hu< 
man proceedings. But, wherever this happens to be the 
cafe in any material point, the legiflature is ready, and 
from time to time, both may, and frequently does, in¬ 
tervene to remove the doubt ; and upon due delibera¬ 
tion had, determines by a declaratory iUtute how the 
law (hall be held for die future. Whatever induce* 
therefore of contradi&ion or uncertainty, may have been 
gleaned from our records, or reports, mud be imputed 
to the defetts of human laws in general, and are not 
owing to any particular ill eonftruttion of the Englifh 
fyftem. Indeed the reverfe is moft ftri&iy true. The 
Englijh law is left embarafled with in confident reflations 
and doubtful queftiovts, than any other known fydem of; 
the fame extent and the fame duration, ( may indance 
in the civil kw : The texts whereof as collected by Juf 
tinian and his agents, is extremely voluminous and dif- 
fufe; but the idle comments, obfeure gloffts, and jar¬ 
ring interpretations grafted thereupon by the learned 
jurifts, are literally without number. And thefe glofics 
which are mere private opinions of fcholaftic dottors 


(and not, like our botks of reports, judicial determi¬ 
nations of the court) are att of authority lufticientw 
be vouched and relied on 5 winch 
great diftraflion and confufion m the.r tribunal*. The 
fame may be faid of the Canon iawj t oug 
thereof is not of half the antiquity with the Commo.i 
law of England; and though the more anticnt ahy ty- 
flem of laws is, the more it is liable to be perplexed 
with the multitude of judicial decree'. When therefore - 
a body of laws of fo high antiquity as the Enfijh, is in 
general fo clear and peripicuous, it argues deep wifdom and 
forefight in fuch as laid the foundations, and great care 
and circumfpeCtiui, in fuch as have built the fuper- 
ilrutture ; But i» not (it will be afked) the multitude c,f 
law-fuits which we daily fee and experience, an aigu- 
ment againll the clcarnefs and certainty of the law ir- 
felf ? by nn means : For among the various difpuft* 
and controverfics which are daily to be met with in the 
courfe of legal proceedings, it is obvious to obferve how 
very few arife from obfeurity in the rules or maxims 
of law. A11 attion (hall feldom be heard of to deter¬ 
mine a queftion of inheritance, unlcfs the fatt of the dc- 
feent be controverted. But the dubious points, which 
are ufually agitated in our court., arife chielly front 
ihc difficulty theic is of afeertaining the intentions of in¬ 
dividuals, in their foie inn difpoftiions of property ; in 
their contract?, conveyances and tedaments. It is an 
objett indeed of the uimoft importance in this free and 
commercial country, to lay as few rellraints as poflibJe 
upon the transfer cf poflellions from h&nd to hand, or 
their various deiignations, marked out by the pruJcncc, 
convenience, or'neccfiities, or even by the caprice of 
their owners: Yet to invefligate the intention of the 
owner is frequently matter of difficulty among heaps at* 
entangled conveyances or wills of a various obfeurity. 
The law rarely hefitates in declaring its own men 
But the judges are frequently puzzled to find out the 
meaning of others. Thus the powers, the intereft, the 
privileges, and properties of a tenant for life, and a te¬ 
nant in tail, are clearly diftinguifhed and precifely fet¬ 
tled by law : But, what Words in a will Hull coufHtute 
this or that eftatc, has occafionally been difputed for more 
than two centuries pall; and will continue to be difputed 
as long as the carcleflhefs, the ignorance, or Angularity 
of teftators Dial I continue to cloathe their intention* in 
dark or new fangled expreflions.” 

But, notwithllauding fo vaft an acccffion of kg-* 
controverts, arifing from f<l fertile a fund yTKejg- 
norance and wilfulnefs of indViduals, thefe wnl bear na 
coniparifon in point of number t (Hh afc qfo l oha re founded 
upon the dilhonefty and difingenuity olthe parties: By ei¬ 
ther their fuggefling complaints that are falle in fatt, and 
thereupon bringing groundlefs attions; or by their de¬ 
nying fuch fatts as arc true, in felting up unwarrantable 
__■ . . ir .k. 


defences, ex fatito oritur jus; If therefore, tbe fact be 
perverted or mifreprefented, the law ( \vhich arifes front 
thence will unavoidably be unjuil or partial. And, in 
order to prevent this, it is neccflary to fet right the fatt, 
and eftablilh the truth contended for, by appealing to 
feme mode of probation or trial, which the law of the 
country has ordained for a criterion of truth and falfe- 
hood.” 

“ Thefe modes of probation or trial form in every ci¬ 
vilized country the great objett of judicial decifions* 
And experience wifi abundantly (hew, that above a hun¬ 
dred of our law-fuits arife from difputed fc,&s, for one 
where the law is doubted of. About twenty days in tift 
year are fufficient, in Wefiminjlcr- Ball, to fettle (upon 
folemn argument) every demurrer or other fprcial point 
of'law that arifes throughout the nation: But two months 
are annually (pent in deciding the truth of fatts, hi fere fix 
didintt tribunals, in the fever* i circuits of Bngn^d % 
exclufive of Mrddlefex and London, which afford a fujjply 
of caufes much more than equivalent to any two drthe 
largcft circuits.” Black font t Com, 3 V. 325, lAc, 

We may here with BMfione obferve,„ that trial is the * 
examination of the matter of fatt in iffue; of which 
there ate different fpecie*, according to the dif¬ 
ference of the fiabjett* or thing to be tried, For the 
few of England (o indudrioufiy endeavours to invel%an£ 
t truth 
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truth at my fate, that it will not confine b Mf to one, 
or to a few manners of trial ; but varies its examina- 
• tion of fa^s according to the nature of the ftAs them* 
felvcs ; This being the one invariable principle purfued 
that as well the btyl method of trial, as the bet evidence 
upon that trial, which the nature of the cafe affords, and 
no other, ihatl be admitted in the Bnglijb courts of 
juftice. • 

N. B. The fpecies of trial in civil cafes are /evens 
By Recor 4 \ by lujpetlion or Examination ; by Certificate ; 
by Witness ; by Wager of Battle} by Wager of Law % 
and by Jury. 

ttlitcU, term, Wmlu agrf. Tbefe phrafes often oc¬ 
cur in the charters of the Britijb Kings, and fignify fome 
meafure or quantity of land* It was the quantity of iz 
modii ,* and each modius poffibly loo foot tquarc. Mon. 
Mg* tom . 3* /. 198. . „ 

Qlncore Is a plea of a defendant in nature of a 
plea in bar, where being fued for a debt due on bond at 
a day paft, to fave the forfeiture of the bond, he fays that 
he tendered the money at the day and place, and that 
there was none there to receive it; and that he is alfo ftill 
ready to pay the fame* This will fave the defendant 
from the penalty of his Obligation ; and if the plaintiff 
now refufeth to receive the money, but takes iffue upon 
the tender, and it is found again# him, he lofeth his 
money for ever. 7 Ed. 6. 6. 9 Rep. 70. PraB. At- 
torn. Edit, ifi pag • 82, 83* See Alack. Com. 3 V. 
303. 

flfoUttfo, A Saxon word, figuring as much as incog¬ 
nitas t 1 . f. unknown ; and is ufed in the old Saxon laws for 
him that comcth to an inn gueJlwife, and lies there but one 
night. BraQ. lib. 3. 

Sinoe tubil babet, A writ of dower, for which fee 

Dote unde nihil habit. 

- ^tioif-cbambevlafti of the «*fowiwet, Is an of¬ 
ficer there that cleaves the tallies, written by the clerk 
of the tallies, and reads the fame, that the clerk of the 
pell, and comptrollers thereof, may fee their entries be 
true. He alfo makes fearches for all records in the trea- 
fury, and hath the cUftpdy of Dme/duy took* There 
are two officers there of this name. CowolL Vide Ex- 

^nOcr.Cffoesta*, {Suh-Efcheater,) Mentioned in fat* 
\e£. 3. r. 4. See E/cheatar. 

Ak pnngtijftfactiffi {Suh-Piescomts. ) See Sherffi 21 Fin. 
nd Black. Com. I f1 345 * 

Are fuch as/thc King 9 * Pemeym em¬ 
ployed as theirSbpurifi; Ajy tfiofe that undertake any 
great work ; as dJSinin§mf 1 e 5 s, Ufa $uqt. a 1$ 3 P** kjf 
M. c. 6 . 43 Elite* c* 11, 1 a Car. a. r. *4. Alfo per* 

fons that undertake funerals, are particularly fo called. 

mn*CT«'£teaCum of Cuflwfo (Pit* Thfiapmtu 

Anglia) An officer fir# greated in the time of KingJ 9 fo. 
7 th, but fome think he was of a more antieat original: 
His bufinefs was to chiffi up the King’s treafaw at the end 
of every term, to note the content of money in each 
cheft, and fee it carried into the King'* treafory for the 
cafe of the lord tr$a/ur*r , as befog a thing too mean for 
him, but fit to be performed by a man of great truft 
and fecrccy : And in the vacancy of the ford trea- 
fnrcr’a office, he did all things in the receipt, CSfa This 
officer is mentioned in feveral ftatutesj and named trea- 
Jnrer of the exchequer till the reign of Qgean Mh%. when 
he was termed under-trte/krtr ef England* 39 Elia. 

Stealing <f* Stealing underwood, lAe. 
is punifoabk criminaHy, by whipping, fowll fines, imr 
prifonraent, fsfa See 43 EUx. c. 7* lj$ Car. z. c. 2. 


zx Geo. a, 
Qte\ 

ton*s mottj 
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0 Sn ftog, Was the learned Judge Little- 


under 


A word tried for minors,, or :£t 
Ipable to bear arms, &fr. f&fo.Jrfi. 1* c. 9. 

_, One that hath no quiet or ^eico. Sax. 

r Jhtgcin* A perfon out of tire protcdi»of ,the law, fo 
that if he were mardwed, mpU or foe J«H be !»& 
or com portion made by him that Mbi Lqg. 

•EthelretL - 


* - This is mentioned fo Brmjton, Leg. 

Bt&efadf fag. 3$$* and it figpifie* almoft the fafoe m 
axgeld, viz. where a man was killed attempting any 
lony, he was to lie in the field unburied, and no pecu¬ 
niary compensation was to he paid for his death : Ffoth 
the Sax. an, without, gilda, Joluiio, and anra, ***** 
Cowell. * 

dfiltlfogfltitp, ( Uniformities ) One form of puhHcfc 
prayers and adminiftration of facrainents, and other rite* 
and ceremonies of the church of England , prescribed by 
fixtures, to which all mbfi fubmit. t Eliz. c. z. 14 Car. 
2. e. 4. But fee Dijenters. 

Qlnlon, (Unto) Is a combining and confolidating of 
two churches into one: Alfo it is when one church is made 
fubjetf to another, and one man is reftor of both; and 
where a coventual church is made a cathedral. Lyndt- 
wodt* In the firfi fignification, if two churches were 
fo mean, that the tithes would not afford a competent pro- 
yifion |for each incumbent, the ordinary, patron, and 
incumbents might unite them at Common law, before any 
ftatute was made for that porpofe 5 and in fuCh cafe it 
was Mgteed which patron ffiould prefent firft # &c. fop 
though by the union, the incumbency of one church was 
lofi, yet the patronage remained, and each patron might 
have a quare impedit upon a difiu chance to prefont in hi* 
turn. 3 Nelj. Ahr. 480. The biffiop, patron, and in- 
cumbenc may unite churches, withont licence from the 
King,, by the ftatute of 37 H. 8. The licence of the 
King is not neceiTary to an union, as *cis to the appropri¬ 
ation of advowfons; for an appropriation cannot be made 
by them without the King's licence; becanfe that is q 
mortmain, and the patronage of the advowfon is loft, 
and by confoquence all tenths for firfi fruits. Dyer 259. 
Moor 409, 661 . 

By a/Tent of the ordinary, patron, and incumbent two 
churches lying not above a mile diftaut one from the 
other, and whereof the value of the one is not above fix 
pounds a year in the King's books of firfi fruits, may 
be united into one. St at. 3 7 EL 8. c. 21. And by 
another ftatute, in cities and corporation towns, it (halt 
be lawful for the bilhop, patrons, and mayors, or chief 
magiftrates of the place, &c. to unite churches therein ; 
but where the incoqre of the churches united exceed* 
loo/, a! year, the major part of the parishioners are to 
confent tp the fame $ and after the union made, the pa¬ 
trons of foe churches united foal! prefeat by turns, to that 
church only which ffiall be prelentative, in fuch order 
as agreed; and noewithfianding the union, and each of 
the parishes united (hall continue diftinft as to rates, 
charges, &c. though foe tithes are to be paid to the 
incumbent of foe united church. 17 Car. 2. c. 3. A 
union where made of churches of greater yearly value chan 
mentioned in foe ftatute 37 B. 8. was held good at Com¬ 
mon W 1 apd by the Canon law, foe ordinary with 
confent of the patron, might make an union of churches, 
of what value foever : 60 by ftatute, with the agent of 
the King. Dyer 259. 2 Roil. Ahr. 778. And when 
two parochial churches were thus united, the reparatfona 
continued ftvera1 as before; and therefore the inhabi¬ 
tants of foe parilh where any foch church was demolish¬ 
ed, were not obliged to contribute to fop repairs of foe 
remaining church to Which it was united. Hob. 67. And 
this occafioned the ftatute 4 & M. by which it ip 

ordained, That where any churches have been united,^ 
virtue of the ftatute 17 Car. z. and one of them is de- 
motifired { when foe other church ftall be out of repair, 
the pari&ioqers of foe parilh whole church is down* foal! 
pay fo proportion towards the charge of fuch repairs, bV. 
Stat . 4 & 5 W. M. t* 12. 

Qfittfon of dEnglattft aaO ^cotlanB, When nd how 
brought about, and foe laws relating to it, fee Scotland,. 
and j Bluet* Cone. fP. 96. 4 P. 4*0, 433. 

8Mtf Of Bb flSt ffi pu, {Uuttas PqjftJfionisJ 2 s where a 
nu4 hack a right to jpaeftaes? and holds them together 
jointly ijf Ibis own hands j fo if a man take a leaks «f 
lands from afeofotr fo a temia rent, and after he ?>uya 
tfoffo^buile, o/po^tfifien, by which foe 

leafo is fifongifoM*' bpeaufo that he who had before fo» 
ocoipatten only for Ms rent, i* now become lord and 
ut •*«*; 



U N I 

owner of the land. Terms de Ley. A leflee for years of 
an advowfon, on the church becoming void, was’prefented 
by the leflor, and inftiiutcd and inducted ; and it was 
held, that this was a furrender of his leafe; for they 
cannot Hand together in one perfon, and by the unity of 
pujfejfim one ot them is extinguished. Uutt. 105. No 
unity will extinguifh orfufpend tithes; but notwithrtand- 
ing any unity they remain, *Sc. 11 Rep, 14. 2 LilL 

658. Unity of pojfijfion tx cinguilheth all privileges not ex¬ 
prefly neceflary ; but not a way to a clofc, or water to a 
mill," t&e. becaufe they are thus neceflary. A way of 
eafe is deflroyed by unity of poffejfion ; and a rent, or 
eaftrment, do not cxift during the unity, wherefore they 
are gone. Latch. 153, 154. 1 Vent . 95. Trin. 7 IV. 

Sec Black. Com . 2 V. 180. 

^UtlibtrQtp, ( [Univerfitas ) Is a place where all kinds 
of literature are univerfally taught : It is likewife ufed 
by civilians for any corporation, or body politick. The 
univerfities with us arc taken for thofc two bodies which 
are the nurferies of learning and liberal fciences in this 
kingdom, viz. Oxford and Cambridge ; endowed with 
great privileges. And by the 13 Elix. it is enaftgd, That 
each of the univerfities fhall be incorporated by a certain 
name, though they were ancient corporations before $ and 
that all letters patent and charters granted to the uni- 
verfilies , ihall be good and effe&ual in law : That the 
chancellor, mailers, and fcholars of either of the faid 
univerfities , Ihall enjoy ail manors, lands, liberties, 
franchifes, and privileges, and all other things which 
the faid corporated bodies have enjoyed, or of right 
ought to enjoy, according to the intent of the faid letters 
patent; and all 'etiers patent, and liberties, franchifes, 
&C. (hall be eftabiiihed and confirmed, any law, ufa^c J 
tfc. to the Contrary nOtwithllanding. The univerfittes \ 
have the keeping of the aflife of bread and beer, and 
arc to punilh offences concerning it; Alfothey have the 
aflife of wine and ale, lAc. And the chancellor, his com- 
miflary, and deputy, are jufticcs of peace for the vill of 
Oxon , county of Oxon, and Berks, by virtue of their of¬ 
fices ; fee the Stat. 51 H. 3. 31 Ed. 1. 7 Ed. 6. 

3 P. 1 $ M. and the Chart. 29 Ed. 3. 14 //. 8. C'V* By 

letters patent, Anno 11 Car. (.granted to the univtrfity 
of Oxford, the old privileges are explained, and larger 
granted : And the privilege of the univerfity is allowed 
to fcholars, and fervants, 14 Car , 2. c . 4. I’erfons 

afting theatrical performances within the prccinfts of 
either univerfity , or five miles thereof, fnall be deemed 
vagrants; and the chancellor, (Ac. may commit them to 
the houfc of corrcftion, or common goal for one month. 
Stat. 10 Geo. 2. c. 19. 

Their courts are called the chancellor’s courts. The 
chancellors are ufually peers of the, realm, and are ap- 
ointed over the whole univeriiry. But the courts are 
ept by their vice-chancellors their affiffants or deputies ; 
the caufes arc managed by advocates or proftors. Id , ibid. 
By charter of 14 H. 8. 

Thefc courts have jurifdiftion in all caufes ccclefiafti- 
cal and civil (except mayhem, felony and freehold) 
where a fcholar, fervant or minifter of the univerfity 
is 011c of the parties in fuit. Id. ibid, and Cro. Car . 73, 
Wilcocks v. BradnelL But fee the petition againft the 
grant of //- 4. in Prynn*s Animad . p. 368, 369. 

Their proceedings are in a fummary way according to 
the praftice of the civil law ; and in their fcntcnces they 
follow the jullice and equity of the civil laiv, or the 
laws, ftatutes, privileges, liberties and cuftoms of the 
univerfities, or the laws of the land at the difcrction of 
the chancellor. Cro . Car. 73. Wilcocks v. Bradnell. 
Hetley 25. Thomas Wilcocksh cafe. Hard. 508, Cafile 
V. Litchfield. 

If there is an erroneous fentence in the chancellor’s 
court of the univerwty of Oxfotd , an appeal lies to the 
congregation, thence to the convocation, and from 
thence to the King in chancery, who , nominates judges* 
delegates to hear the appeal; the appeal is of the fame 
nature in Cambridge. Wood’s Inft. 549. 2 fad, Rriym. 

13, 46. Tho King v. The chancellor , iyc, of Cambridge. 

As by charter confirmed, as abovementioned, by act of 
parliament, cognizance is granted to the univerfity of 
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.11 fuiu arifing any where in law or equity again* * 
fcholar, fervant or minifter of the umverhty, depending 
before the juliices of the King’s bench, Common pleas c 
and others there mentioned, and before any other judge, 
tho'the matter concern the King : If an fad, hiatus aj~ 
Jumpfit is brought by quo minus in the 'exchequer again it 2 
fcholar or other privileged perfon, the univerfity Ihall 
have conufance, for the court of exchequer i^included in 
the general words Cro. Car . 73. Wilcocks v, DrudnelL 
Hard, j05. Cafile v. Litchfield * 

If a debtor and accountant to the King fues a fcholar 
by bill in equity in the exchequer, or if an attorney fats a 
fcholar by writ of privilege, it is faid that the univerfities 
(hall not have conufance, for a general grant (hall not 
take away the fpecial privilege of any court. Hard. 189. 
Wilkins V. S baler oft . Lit. Rep . 304. Oxford Letter pa¬ 
tent. S. P, 3 Leon. 149, The lord Auderjon'% cafe. 2 
Danv. dvr. 164. 

But in the cafes where privilege is allowable, a fcho¬ 
lar, ts'e. cannot waive his privilege, and have a prohibi¬ 
tion in the courts of Wefimfafisr , for the univerfity by 
[ right has the conufance of the plea, where one is a privi¬ 
leged perfon ; and a itrangcr is forced to fue a privileged 
perfon in their courts by reafon of that right vetted in 
them. Cro. Car . 73, Wilcocks v» Brudell. Hal. 28. 
Thomas Wilceksh cafe. 

But a fcholar ought to be refident in the univerfity at 
the time of the fuit commenced; and no other ought to 
be joined in the aftion with him, for in fuch cafe h.‘ Ih :11 
not have privilege, Hetl, 28. Thomas Wilt Ochs'*a calc. 
Tho’ it is faid that, fervants of the univerfity are pri¬ 
vileged, yet it has been held, that a bailiff of a college 
was not capable of privilege. Brown!. 74. Carrel, v. 
Pask. Neither is a town fin an intitlcd to privilege, t f i 
exempt him from an office in the town, if he keeps a 
fhop and follows a trade, tho’ he is matricuhity^-sts. _ 
fervant to a fcholar. 2 Pen. 106. The city of Oxford’s 
cafe. 

It is to be obferved, that tho* mayhem, felony and 
freehold appear as above, to be the only caufes excepted 
in their charter; yet it has been held that in afti-jns for 
the recovery of the pofleffion of a term, without cLIn,- 
ing title to the freehold, they ihall have no privilege, W'- 
caufe the freehold may come in queftion. Cro . Car. H; f 
88 Haylry* s cafe. Liu. Re t. 252, Cfipp* s and IKbbs 
\ cafe. 

It hath been difputcd how far the words of thermit 
intitled' them to privilege in matters of equity*—"^nd the 
general principle of coniVuftitm feems to^e, that where 
chattels only are concernco»«4 & where^ HTmiges only aie 
to be given, there their privilegiTiy^nowable, but where 
the fuit is for the thing itfelf, there their privilege can¬ 
not be allowed. Vide 2 Vent. 362. 

The franchifes of the univerfities art confirmed by the 
Stat. 13. E/iz. c. 29. Where atry fellow, &cT refigns for 
reward, the perfon for whom it is given made incapable, 
(Ac. 31 Eliz, e. 6 . / 3. The* univerfities and royal 
colleges excepted out of the ftatute of charitable ules, 
43 EL c. 4. f. 2. The prefentation of benefices be¬ 
longing to papifts given to the two univerfities, 13 Jac. 

. 1. c. 5. f. 18, 19. 1 W. (A M. c. 26. 12 Ann. c. 14. 
Univerfities may file a bill in equity to difeover trulls, 
i2 Ann. ft. 2, e. (4. / 4. Pending quart impedit, a rule 
may be made for examining patron and clerk, iy, Ann . 
ft. 2. c. 14./ 5. 

Collegians refafing to take the oaths, King may no¬ 
minate perfons to fucceed, 1 Geo 1. c. \o.f. 12. r Man¬ 
damus lies to admit King’s nominee, 1 Gee. 1. c. 13. 

/ 13. Vice*chanceller of Cambridge may aft as juftlce 
of the county without the landed qualification, 7 Geo. 
z..c . jo . The univerfities and royal a lieges* excepted 
out of the mortmain aft, 9 Geo. 2. c. 36./\ ^Colleges 
poffdfed of more advowfon 9 than a moiety of tire fellows, 
not to purchafe ttidre/fi&eo. 2. t\ 7fi.fi, J[ 

Grants made by papilla of ecclcfiafticat Jivinjj^axfied 
in the tin iverfi ties, void, 11 Gee. 2. e. j •f.fl * 

See 5 Ns*m Abr. and 22 Vtn. Abr. tit. Univerfity. 

See courts of the univerfitut, and Black. Com. t V. 4^1. 
3^.83.4^.274. 

^Itbno&ij 
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4 lnlmoto)» f&trfOlW, Idrceny from* An indi&ment 
Mil be, for dealing me goods of a perfon unknown. 1 
Hal j P, C. 51 z. Bla'k, Com * 4 J', 236. 

QKlUlage, A word, denoting an unjuft law ; in 
which, fen fedt is ufed in Log, Hut. 1. tap. 34. 

ttftlatoful 9 fTembi^> (Illicit** Congregate) The meet¬ 
ing of three perfons or more together, by force, to oom- 
mitTome unlawful aft. Lamb. Vide AJfembly. 

Unnatural, (Prattmaturalis) That which is not of or 
by nature : And what is unnatural to man generally, mull 
be the fame to all m«, and at all times ; but what is 
unnatural to this or that perfon, is to him only, and but 
for the time *tis fo« Argument on incefimus marriages. 
Vaugh. 224. 

tuques prifl’, Always ready tp perform a thing : 

* Ufcd in pleading to an adiion, which if the plaintiff can¬ 
not prove to the contrary, he lhall recover no damages. 
Kitch. 243. 

fllloclteratte, An out-cry* or hue and cry. Leg. Hen. 1. 
cap. 12. 

idiot Dance, (yacatio) Is a want of an incumbent upon 
an ecdeliaitical benefice, Vid Avoidance. 

dlot'D anH SofOafelr. ' In the law fpmc things are ab¬ 
solutely void and fomc are voidable* A thing i$ void 
which is done againft law at the very time of the doing 
of it, and it (hall bind no perfon : put a thing which is 
only voidable , and not void, although it be what he that 
did it ought not to have done; yet when it is done, the 
doer cannot avoid the fame; though by foutc ?.& in law 
it may be made void by his heir, Xdc. 2 Lilt. Abr. 653. 
Where a grant is void at the commencement, 110 a cl after¬ 
wards tan miike it good; If a leafe is abfolutely void* 
acceptance of icnt will not affirm it; it is otherwise when 
a leafe is only voidable, there it will make it good. 3 
Bep, 64. A leafe for life which is voidable only, mull 
be made void by re-entry, l? e. Ibtd , It is generally 
held that covenants made in a void leafe or deed, are alio 
void. Tclv. 18. See Owen 136. 

A deed of exchange, entered into by an infant, or One 
-non fan<e memoriae, is not void ; but maybe avoided by 
the in fan r, when arrived at age, or by the heir of him 
who is non /ante memoriae. Perk. 281. But it hath been 
adjudged, that a bond of an infant, or-of one non compos, 
is void, bccaufe the law hath not appointed any thing to 
be done to avoid fuch bonds; for the party cannot plead 
non cjlfadum, as the caufe of nullity doth not appear up- 
lap the face of die deed. f z Salk , 675. 3 Nelf. Abr . 4,86. 

Wnm^the condition of u bond is void, in part by ftatute, 
it may xr\votd totally/ though it is otherwife if void in 
part by for there it (hall be good for the 

refidue. Moor I56. I B^ownl* 64. A deed being voi¬ 
dable, is to b t avoided by fpecial pleading; and where an 
jilt of parliament fays, that a deed, (dc* (hall be void, 
it isrintended th^t it (hall be by pleading, fo as it is voi¬ 
dable, but not actually vacated. 5 Hep. 119. A judg¬ 
ment given by perfons who had no good commiffion to 
do it, is void, without writ of error; But an erroneous 
attainder is not void, but voidable by writ of error, &c. 
2 Hawk. F. C 459, 32!, 

• Cifotrc, A French word fignifying truly. Law Fr* DiB. 

ftiottre Dire, (Fr. Feritatem dicere) Is when it is prayed 
upon a trial at law, that a witnefs may be fworn upon a 
voire dire ; which is, that he (hall on his oath fpeak the 
*truth, whether he (hall get or lofe by the matter in contro- 
yerfy; and if it appe »r$ that he is unconcerned, his teftimo- 
ny is allowed, other wile not. Blount* On a voire dire, a 
witnefs may be examined by the court, if he be not a 
party intcTclled in the caule, as well at the perfon for 
y/hom he is a witnefs; and this has been often done, 
where a bufy evidence, not -Otherwise to be excepted 
ugaj^l is fufpefled of partiality. Terms de Ley* 581. 

*Olumu0, Is the firll word of a claufo in the Jting’s 
wrts of protedion and letterspatent; qf protections fo«ie 
toj restm dau/ula votumu*. j 3 R. t. C. 16. Co. Litt. 

As applied to a deedf d« where, any con¬ 
veyance is made without a confidefation* either of money, 
or marriage, (de. And remainders limited in fettlementa, 
to a man’s right heirs, (de. are deemed voluntary in e^oi* 
ty, and the perfons claiming under them called volunteers. 
Ahr*Caf. Ey. 385. 3 Salk. 174. See Fraud. 80 an 

tfcape may be voluntary. See E/cape, a»d I'ltuk. Com* 
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$ K 4rJ. 4 V . 130. So may oatlis, fee 6 atb, an<$ 
Black. Com . 4 V. 137, So may wa/le, fee itdjU, and 
Block. Cm. 2 F. 281. 

ftoitifttas, Is when a tenant by leafe holds lands at 
the will of the leflbr; or a copyholder holdeth his lands 
at the will of the lord, by copy of Court roll, according 
to the cuftom of the rnahor, (de. 

tBIorum, A’vow or promife, ufed by Fleta for nuptiai 
fo dies votorum , is the wedding day, Fleta, lib. 4. 

8Houci)c, (Fr. in Latin Foeo) Signifies to call one $0 
warrant lands, (de. 

The perfon who is vouched, in a writ of 
right, fee Voucher, and Black. Com. 2 F. 338. xviii. 
p 4 B 0 ttfhct, Is a word of art, when the tenant in writ of 
right calls another into the court, who is bound to him 
to warranty ; and is either to defend the right agrinit the 
demandant, or yield him other lands to the value, (dee 
And it extends to lands or tenements of freehold or inhe¬ 
ritance, and not to any chattel real, perfonal, or mixed : 
He that voucheth is called the voucher, (vScdns) and he 
#bat is vouched, is called the vouchee, (warrant at us) and 
the procefs whereby the vouchee is called, is a Ju turnout as 
ad warrantizandum ; on which writ if the ftieriif return 
that the party hath nothing whereby ht* msy befummon- 
cd, then goes out another writ called /equator fub Jut 
peri culm, (dc. Co. JJn. lot. There is alfo a foreign 
voucher, when the tenant being impleaded within a par¬ 
ticular jjurifdi&ion, as in London, voucheth one to warran¬ 
ty in fome other county out of the jurifdidlion of that 
court, and pr^ys that he may be fummoned, (de. 2 Rep . 
50. Od antic in England, a voucher doth not lie in Ire¬ 
land : But it lies in Wales, and the tenant (lull be Aim- 
moned in the next county to it. A vouchee by entering 
into warranty, becomes tenant in law of the lands; and 
when the demandant counts againft him, he may plead a 
releafe (de. Jenk. Cent. 41, 100. In a writ of entry 
in the degrees, none fhall vouch out of the line : And in 
writs of right and poffeHion, it is a good counterplea, 
that neither the vouchee nor his anceftors had ever lei fin 
of the land. Stat. 3 Ed* 1. e. 40. And the demandant 
may aver a vouchee to be dead, and that there Is no fuch 
perfon, where the tenant voucheth a perfon deccafed, to 
warranty. 14 Ed. 3. ir. r8. Single, double, and treble 
voucher. See Recovery. And vide Warranty* 

SllCUffrr, Is aifo ufed for a leiger-look, or book of ac¬ 
counts, wherein arc entered the acquittances or warrants 
I for the accountant's difeharge. Stat. 19 Car . 2, cap. 1. 

Wo?, Focrn non habere, A phrafe made ufe of by Brac¬ 
ton, fignifying an infamous perfon, one who is not to 
be admitted to be a witnefs. Brad. lib. 3. 

flUpbcitfero, None lhall put to fale any beds, bolJlcrs, 
(de. except fuch as are ftplfed with one fort of dry pulled 
feathers, or clean down ; and not mixed with fealded fea¬ 
thers, fen-down, thiille-down, fond, (de. on pain to 
forfeit the fame, or the value: And they are to fluff 
quilts, mattraftes and cuftiions, with clean wool, and 
flocks; without tiling horfe-hair, (dc. therein, under the 
like forfeiture. Stat . 11 H. 7. e. 19. and j (d 6 Ed. 6, 
e. 23. 

Wpiatlft, High ground, or terra frma, as it is called 
by fomc, contrary to marfhy and low ground. Ingulpb* 

HU fa. Is the river Ifis ; which river was termed IJis from 
the goddefs of that name ; for it was cuftomary among 
the Fagans to dedicate hills, woods, and rivers, to fa¬ 
vourite goddeftes, and to call them after their names ; and 
f the Britons having the greateft reverence for Ceres and 
Proferpina, who was alfo called IJis % did for that rcafon 
name the river Ifis : And (he being the goddefs of the 
Night , from thence they computed days by nights; as 
Seven Night, (dr. Blount, 

tUffpn Differs from cuftom, and preferipriert : No man 
may claim a rent, common* or orher inheritance by 
ufitgt * though he raay'^y prefeription, $ Rep* 65. See 
jj preferiptim. 

Qlfmtce, A ealendtr month, as from May 20, to June 
20 , andf 1 double u/ance, is two fuch months; words ufed 
in Bills of Exchange. Merch. Did. 

Wt, WJus) If in application of law, the prdfit^or be¬ 
nefit of lands aijd tenements ; or a trull and confidence 
repofed in a map for the holding of lands, That he tq 

W'holc 
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w We ufi the truft is made (hall take the profit* tfcmiofc 

MPefi. $mb. par. I. ljufi. 27 *» ' 

An ufi is only a truftor confidence which one maapnli 
in another * and thefore it is not a thing iCuiflg OBtm t** 
land, but collateral to it, and annexed to the fnwty ^f 
eftite between them, (wte.) That he to whom the mfiu 
made ffiall have the profits ; and that the tenant of the 
land (hall make an eftate at be (hall dirftfe: But the 
£tftu$ qut ifi hath neither jut in re ox ai eem, his only 
remedy being in Chancery tocompei the ttfui que trufi to 
execute the ufi . 3 Neff Ahr. 487. See infra. 

The limitation of an ufi, was at the Commonikebut 
a matter of equity: But now feof&nents to tfie me. have 
the fame acceptation as deeds at Common law ; and ufit 
limited by any conveyance, are governed and dtee&ed ac¬ 
cording to the rules of the law. z hiM. Ahr. 664- There 
were two inventors of ufit ; fear in the time of trouble 
and civil war, for the faving of inheritances from forfei¬ 
ture 2 and fraud in time 0? peace, to defeat debts, cf- 
cheats, tot. And it is faid the original of ttfu r was the fta- 
tute of Mortmain, which cramped the clergy to much that 
they were forced to take ihelter under the laity, and make 
life of them to purchafe lands in trull for them and to 
their ufi ; Afterwards the wars between the houfes of for* 
and Lancafier coming on, trufts and ufit increUfed more 
than ever; and although the Common law could t*keno 
cognifaoce of them, yet there were always, until King 
Henry 8th’s reign, clergymen chancellors, who were ready 
upon all occasions to decree the performance of the trull 
and ufi. % UU. 662, 663; 

It hath been obferved by fome writers, that mere were 
no fuch things as tfit at Common law; the reafon was, 
becaufe the feoffee was always taken as the owner of the 
land; and it was very inconvenient and abfurd that there 
ihould be two feveral fees, and the owners of the fame 
land fmul final \ therefore by the Common law the 
feoffees to tfit were the very tenants, &c. But Che fta* 
tute of ufi* hath united the eftate to the ufi, fo that now 
the feoffees to ufit have no eftate or imereft at all, hot 
refpeft of the contingent eftate and etfkt limited in the deed* 

3 balk. 386. Becaufe in time many deceits were invent¬ 
ed, by fettling the poffcffion in one man, and the ufi in 
another, infomuch that the poffcffion and the ufi Were di¬ 
vided, which opened a gap for frauds: To avoid thefe 
inconveniencies, the ftatute of ay H. 8* t. io* gives the 
poffeffion to him who has the ufi, and as before die ftatute 
the poffeffion ruled the ufi , fo now the ufi governs the pof¬ 
feffion ; For this reafon in conveyances, it is fet down in 
the habendum to whofc ufi the lands are conveyed, 
and whatever eftate a man hath in the ufi, the fame he 
hath in the poffeffion at this day. 4 Map* 121* a Loon. 

^The St at. 27 H. 8. cap. to. ena&s, That where any 
are or fhali be feifed of lands, to the ufi of any other, 
by reafon of any bargain and fale* feoffment, fine, reco¬ 
very, con trad, agreement or wilt he to whole 
the lands are fettled in fee-fimp!e, fee-tail, for lift, or 
©therwife, fhali be efteemed in poffeffion* of the hmd to all 
intents and purpofes: And where one is foiled of lands to 
the ufi or intent that another fhali have an yearly rent 
out of the fame, ctfiui que ufi fhali be deemed in jpfef- 
fion and feifm of the laid rent, and of like eftate as m the 
efe, b'r. And if there are any ufit limited in a new 
manner, they are void, t Rip* i*9» 

But there are ufes that are not executed by this ftatute; 
as if lands are granted to others in truft, that the ftof* 
fees fhali take the profits, and deliver them to the feof¬ 
for and his heirs; alfo leafes for years of lauds in tfi, 
(which leafos had their being before* and arO granted 
over in ufi and truft) where the leffee is pofifeflfed only of 
his term, and not foiled of any freehold, (Jk. and there 
(till remains an ufi of goods and chattels perfonal, whkffi 
is properly a Chancery tnsft, wherein theufi *»d poffeffion 
are divided 2 though in ’■other cafes the ftautft execute! 
agreements as the Chancery would have done before. 

Hood’t Infi* 2Cj6, 257* . _ 

All lands of inheritance, liberties, franchifes^ yrifble 
or local, may be conveyed by mfofuf. i But inheritances 
perfonal, which have no relation to leads or local fane, 
ditamentt, cannot bn conveyed by way of */e- Aadftne 

A 


aaetiw bavint bCejii made, oct ofvrhat an u/ilto&l iafe> 
it hntb beeo hfid, Tfc*t ’«f» ftall te raiJM only oat of a 
freehold; that they cannot be raifedoetof a chattel, nor 
out of an ufi, or a bareright or power, nor out of an in¬ 
tended purpofo, tsfr. After $0$. 1 'Ufit. iff*. % ***** 
«86« i# ' ■ 

In ufit there ought tube privity of ftiSite fe iff# the 
ufi upon Anddieft ait fbaf ' things reqtMl to Exe¬ 
cution of a ufi vrithiir the ftatute, ft*. ‘Tndre mod be a 
nerfon foifod; but the King or a corporation* a* alien# 
&e. cannot be feifed to the vftof another : Tttfeft fetobe 

_ /I inf nA am. 


a ce/ui que ufi in hew 
Stand and be feifed to 


;uc qfV'Wi MivtMM * • -mv, 

1 5 "forfffe words of the aft am* 
*'$41 myjcHou or iperfons; 

remainder, or 


There muft be a ufi re rjfi, in poffe—, ,^ rr ^ F ,^ rw _ 
reverfion ; and the eftate of the feoffee?, Oft, Vttt of 
which the ufit arift, is to be vefted dr trabaferred to ttfui 
qut tfit and if any of thefe fail, the ufi will nor be 
executed. 1 Rep; 126. I Infi* »£. t Cre. 30, 401* 


„ . -nder, or re- 

bility may falling 


Ufit are in tffi, either in jpoffeflion, 
verfion ; or in contingency, which by pofi !-«*V •—/ 
to poffcffion, or in reverfion, fcfr. Contingent qfts in pqffe, 
may be created though they arc not executed by the liar 
tute, but remain at Common law: But when they come 
in ife, then the ftatute executes them * 9 and before that* 
they may be deftroyed, edfeonuaued, or fefpended, 1 
•ft#. 133. 

A igA i* alfo exprefs, or implied; exprefs, as when a 
feoffment is made oflahd to A. B. and his-heirs, to the 
ufi of C. D. and the heirs of his body, &<. Implied* 
whore the ufi is not declared between the parties, but h _ 
left to the conftroftioa of the law: And if a man foifod 
of lands makes a ftcffimenriu fee without any confident* 
tide* and it is not declared to Whole ufi, by unplication 
of law it lhail be to the ufi of the feoffisr; € ft. 

It hath been adjudged,: that if by feoffment, or le tfe 
and rekafe, a man couvtys any particular eftate medidHT" 
or immediate to another peiibn; theft the refidue of the 
eftate lhail by implication remain to, the nfe of the party 
himfdf: Bot where no eftate is limited to another, the 
whole conveyance is to no purpofo, if t^c party be con- 
ftrued to have ti ty$0ing tfi in him I indeed upon a fine 
or rectW^y perfons^may have their particular eftate* ia 
other refoefts, as bamng upon nonclaime, &u 1 Rep. 
MAI. Mr. yiU, 782. 2 SaM. 678. 3 


two manner of ways* xft, By 


121 , 

3 » 7 - ^ 

An ufe may bei— . _ - ^ ^ 

tranfmoution, or deputing with ^ poffeffion cffjftT" 
eftate. adly, \Vithour tranf»uWiqn of the eft^fcTby 
keeping the landli^fman’s ownt^andi, and apvking the 
pefcffion be to the^ufo of andther: T linfe , n fef that artfo 
by trandnutacton of eftate, are by feoffment, fine, rec»* 
very, bte. And thdfe which arifo without tranfimitatioii* 
being by bargain and fak inrolled, and covenant to ftaad 
foifod to ufos. 1 Fhrwd. 301., 1 Jq/l aji. *. 

Conveyances to ufes are of three forts ; a covenant an 
Band foifod 2 a feoftineat, fine* or xmmry to pfos; and 
a bargain and fale; by which laft a commgant ufe cannot 
be fupppirted, though by the two firft it may 5 and thorn 
is a difference between a feoffment tp ufos, and a covOf 
nant to ftand foifed, becaufe the feoffor departs with his 
whole eftate, but die covenantor departs with no more 
than what is actually veiled in the cefiui que qfi, 2 Sidt 
64, 129. In bargains tuff files, fuift covenants to ftand 
foifod, feme conflagration is neceflaty to make, thofo deed/ 
operate to ufes; the coniideraridn of mongr in a bargain , 
and foie, and natural affeaiotu bipod* affinity, marrkgp, 
&c. in did covenant to ftand feijeff: 4affthey may U ... 
gdod to a man’s wife any confideem. , 

tkfti 5 but hot m o^efe.: ..4 

Lev. 30^. The of^aafe • 


n thf 

either to ,change, or ^ 


penny, or a jpep|fo^w*«, 

tl&k aft Ofiu . '—^ -*v 
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Iy, fer thefe good 
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marriage there is a co^pnant to, levy a fine, except the 
ti A be levied ; but if a fine be levied, it foall be to the 
tjh\ Dali/. XI2. 3 Lev. 306. Crg. Eliz. 401. 

An uj* irifes when declared by dlatc executed* which 
mvjs no omfidlrarion : A fine itfclf without any coafi- 
dcrurion, doth raife ufij* where a marriage is intended j 
bcic in #iher conveyances, the confideration of marriage 
will not raife an oft if the marriage take not effe& $ be- 
c.iufe the confederation mud be executed before the uft 
ilia 31 a rile. 1 Leon. 13S. 

A consideration of money given.by one, may extend to 
a)] the eftates; but if it be of blood, ife, it is lingular, 
and will raife the ufe of that only to which it goeth : 
Thou h if I covenant with B. in consideration of the mar¬ 
riage of rty fon with his daughter, to be feifed to the uft 
of a (ganger for life, and after to my Am and his wife in 
tail; here the uft (hall arife to the Granger, to bear up the 
remainder, which is not good without a particular effatc. 
Pkwd. 307. Dyer 174.. n Ref. 24. Yet if fuch co¬ 
venant be to Hand feifed to the uft of royfelf for life, and 
after to C. a ltranger for the term of twenty years, and 
after that to my fon in tail; in this cafe the uft limited to 1 
C. is void, and my fon after my death Shall have the land. 

1 Rep. 155. 

A. covenanted for natural afFc&ion, to be feifed to the 
uft of himfelf for life, ami after his death that the land 
Should defeend or remain to his> coufi,n B. in fee ; refolved 
by all the judges, that no uft is raifed to B. by rcafon of 
the disjunctive, defeend or remain. Jtuk. Cent. 267. 
An uft cannot be raifed by any covenant, provilb, or bar¬ 
gain end fale, upon a general confederation, without 
fpecirt averment ; And although he that hath the fcc- 
fttriple of land, may make what ufts he will of it in fee, 
for life or years; yet tenant in tail may not, 4 Shep. 
Abr. iSo. 2 Cro . 400, 401. On a covenant to Hand 
feifed in confideration of natural love and affe&ion, one 
named in the deed may aver tifafelf to be a relation. 2 
Strange 934. Ufa may be made to a man and the wife 
he flail marry, or to hts firII, fecund, or third wife, &e. 
And if parties to a deed declare, that one of them (hall 
make a feoffment, or levy a fine to the uft and intent 
that one lhall hold the land for life, and. after his death 
another in tail, and after that a third in fee-fimple, fcfr. 
the effate fettleth according to the ufts declared by the 
deed. 1 Rep. 13, 121. 

A devife may be to an ufe t and be A> executed: A 
man makes, a feoffment to the uft of his will, he hath 
the ufi in the mean time; and when the feoffor by 
will limits the effate purfeant to his power, the efface 
takes effc& by the feoffment, and the is dire&cd by 
the will. Lutnv. 823. 6 Rep. 17, 18. \Sufts are fet¬ 

tled upon condition, the condition muff ffrff be perform¬ 
ed ; aud a future uft may well arife upon the non-per¬ 
formance af a condition. 2 Lilt. Abr. 668* 

There may be a future fpringing uft , without a pre¬ 
cedent efface made to* fupport it, as a man covenants to 
(land feifed after his death to the uft of his kinfman and 
bis heirs, the eftate in the mean time is in him* for it 
cannot pafs out of him during his life, and therefore in 
cafe of covetaant he hath fuch effate. 1 Rtp. 154. 2 



feifed. Gilbert's Law of Ufts y Lord Baton' e tanV 
Vf**- 5 Abr. and zz kin. Abr , Tit. Ufts , and 

Black* Cm. z K 3 27, Sec. 

AtlfKrftfttoUft tifeff. By ftatute, a devife of lands Or 
goods to Juperftitious uftt , is where it is to find or maintain 
a chaplain or prieff to pray for the fouls of the dead, or 
lamp in a chapel, -a flipendiary pried, &>. Thefe, and 
I fuch like, are declared to be fuperftitious ufts ; and the lances 
and goods fo devifed are forfeited to the K ing. 1 Ed. 6. c. 
14. But a man deviled lands to truflces and their heirs, 
to find a prieft, to pray for his foul, fo long us the laws of 
the land would permit; and if the kwa would not permit 
it, then to apply the profits to the poor, with power to con¬ 
vert the profits to eicherof the faid ufes ; adjudged this was 
not a devife to any fuperft'uious ufes. 3 Net/ Abr. 259. 
And where certain profits arlfingcut of lands are given to 
fuptrfitticus ujeSf the King lhall have only fo much of the 
yearly profits, which were to be applied to the fuptrftitiims 
ujes\ though when the land itfclf is given by the tetfa- 
tor, declaring that the profit , without faying how much 
(hail \>e employed for fuch ufts , in this cafe the King (hall 
have the land icfeJf. Moor 129, If a Aim certain i& given 
to a prieff, and other goods which depend upon the Juper- 
Jiitious ufe, all is forfeited to the King ; yet if land, ts'e. is 
given to find an obit, or anniverfary, and for another good 
uft ; and there is no certainty how much fliall be employed 
to the fuperftitious ufe, the gift to the good uft fhail pre- 
fervethc whole from forfeiture. 4 Ret. . 104. 2 RM. 205.' 
It has been held, where a fuperftitious ufe was void, fo that 
the King could not have it; that it was not fo far void, as 
to refuit to the heir at law ; and therefore the King may 
apply it to charity. 1 Salk. 163, See th cStat. 23 H. 8. 
under Mortmain ; and the 1 Geo . 1. Title Forfeiture. 

Wer be fflfffon, Is the purfuing or bringing an action, 
in the proper county, ts e. Broke 64. 

tttfoer, (Fr. Huiffier , a door-keeper) 1 $ an officer in the 
King’s houfe, as of the privy chamber, And there 
are ujhers of the courts of Chan:try and Exchequer. 

f&CttttiptfOlt, [Ufuraptio) Signifies the enjoying by con¬ 
tinuance of time ; a long poffeliion, or prefeription. Terms 
de fay. 

Qhftlfruffttarp, ( UJufruSnuriui) One that hath the ufe 
and reaps the profit of a thing. 

€ttttriutl0 Ctmttaft, Is any bargain or contract, where¬ 
by any man is obliged to pay more intereff for money 
than the law allows. See Ufury. 

WttTpdttan, {UJmrpatio) Is the ufing that which is ano¬ 
ther’s ; an interruption or diffurbing a man in his right 
and pofieffion, tec. And ufurpations in the Civil and Ca¬ 
non law are called intrufions; and fuch intruders having 
not any right (hall fubmit, or be excommunicated and de¬ 
prived, & r. by Boniface's Comfit . Gibf. Codex 817. The 
ufurpation of a church htntfice is, when one that hath no 
right, prefenteth to the church, and his clerk is admitted 
and inflituted into it, and hath quiet pofieffion fix months 
after inffjtution before a quart impedes brought: It,muff 
commence upon a presentation, not a collation; becaufe 
by a collation the church is not full, but the right pa¬ 
tron may bring his writ at any time to remove the usur¬ 
per. 1 InJl. 227. 6 Rep. 30. And by ufurpation , the fee 
of an advowfon may be gained, as well as the avoidance 
upon which the ufurpation is made: And the true patron 
cannot remove the incumbent to regain the pofieffion, 
without a writ of right of advowfon, which he is driven 
to for recovery of the inheritance. 6 Rtp. 49. 

It has been formerly held, that upon an ufurpation. 
the ufurper gains a fee-fimple in the advowfon; in like 
manner as he who enters into land daring a vacation, 
and claims the fame as his inheritance by wrong; But 
as the dying feifed oflands in that cafe, will not take 
away the entry of the fucceffor § no more ihall the 
ufurpation on a vacancy, takeaway hi* right ofprden- 
tation when the church becomes void. 2 Co. Uft. 360. 

17 £d%X4. <• 37. At .Common Jaw the patron in fee 
wqai put out of, pofieffion by an ufurpation , and to reco¬ 
ver ffir advowfon itfelf by a writ ot right; but he hath 
no remedy for .the pxtfentation hat vice, aorif another 
avoidance happen, unlefi he bring his writ of right of 
advowfe^ andrc-cantiaue the ad vow Ion : If the patron 
had the advowfon in tail, or for life, this turn andalfo 
\ U F his 
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his whole advowfon wav gentf. 5 Sait. 388. An ufitrpa*- 1 
ticti upon a leflee for year*, gains the foe-fimple, end- j 
puts the true patron out of poffcffioo ; and though by the 
St at. Weftm . t. he in reverfion after the determination of 
the leafe for years, may have a quarermpedit When the 
church is v id, or may prefent; and ifh'is cleric is infti- 
tuted and indu&ed, then he is r remitted 10 his former title; 
yet till that is done, the u/urptt hath the fee, and the writ 
of right of advowfon lies againft him. Hutt. 66. 3 Salk. 

389. Upon the Stat. 1 Eliz. if an usurpation be on a 
biOiop, it Ihall bind him ; but his fucceftor may prefent to 
the next avoidance, or bring a quart impedit, although 
he is out of pofteflion: All u/urpations fliall bind the bilhop 
who Aiders them, not their Auxcflbrs. 1 Leon . So. 2 Cro. 
673 * 

No one can u/urp upon the King; but an usurpation 
may difpoffefs him of his prefrmation; fo as he Ihall he 
obliged to bring a quart imped! t ; though it will not fo 
dived his eltatein an advowfon, as to bind his inheritance, 
and put him to a writ of right. 3 Salk. 389. One £0- 
parecner or join tenant, cannot u/nrp upon the other : 
Hut where there are two patrons of churches united, if one 
prefents in the other’s turn, it is an u/urRation ; for they 
are nor as coparceners, who are privy in blood, Dyer 259. 
17 Edw. 3. IF one prefents to a church in time of war, 
the prefenlment fliall not put the rightful patron out of pof- 
feffion : And a prefentstion which is void in law, as in cafe 
of liinony, or to a church that is full, (Ac. makes no u/ar- 
frticn 2 Rep. 93. Weed's In ft. 160. Aifo by a late lia- 
tute, no u/urpation on any avoidance, Ihall difplace the 
eftate or intereft of any perfon intitkd to an advowfon ; or 
hinder him to prefent upon the next avoidance, or to main¬ 
tain a quart impedit to recover pofleflion, [Ac. 7 Jim. r. 18. 
This nature hath quite altered the law concerning u/urpa¬ 
tions of churches. Muller, pimped* 146. See Black* 
Com. 3 F. 242. 

flUfurpatton of Jprancljifcff and JUbatfeo, Is when a 
fubjedi unjuftly ufes any royal franchifes, kAe. And it is 
fa id to be an usurpation upon the King, who Ihall .have the 
writ of quo warranto againft the ufurpers . See Quo War- 
rantc , and Black. Com . 3 ft. 262. 

Oil fury ( U/ura) Is money given for the ufe of money; 
and is particularly defined to be the gain of any thing by 
contra# above the principal, or that which was lent, ex¬ 
acted in confideration of loan thereof, whether it be of mo¬ 
ney, or any other thing. 3 Infi. 151. Some make u/ury 
to be the profit exacted for a loan made to a perfon in 
want and difttefs; but properly it coniifts in extorting an 
unreafonable rate for money, beyond what is allowed by 
Jlatutc . The letting money out at intereji, or upon u/ury, 
was again!! thfe Common law; and in former times, if 
any one after hts death had been found to be a ufurer , all 
liis goods and chattels were forfeited to the King, &?<•. 
And according to feveral ancient ftatutes, all u/ury is un¬ 
lawful ; but at this time neither the Common or Statute 
law, abfoiutely prohibit u/ury. 3 luft, 151, 152. 

Though cxceffivc u/ury is liable to forfeiture of treble 
value of the money taken by ftatute; and if judgment 
cannot be given on the ftatute, if it be found that a per¬ 
fon took money for forbearance by corrupt agreement, 
judgment may be given againft him at Common law, 
which is fine and imprifonment. 3 Salk. 391, 

Reafonable intereft may be taken for the ufo of mo¬ 
ney at this day: The Stat. 27 Hen. S. cap . 9. allowed 
10/. percent, for money lent on mortgages, [Ac, The 
i'3 Elbe, c . 8. ordained 8/. percent. And the n Jac. 

1. r. 17. the like intereft. The 12 Car , 2. c . 13. 
lowered the intereft to 61. percent. And the \z Ann. 
cap. j 6. to $1. per centum per annum. But it is faid, that 
the Stat. 13 Eliz. and 21 Jac. 1. allowed not u/ury, but 
punifh the excefs of it ; and the iz Ann. is called the 
Statute 'againft Exrwffi've V/ury. r , 

By the Stat. 12 Ann. c. 16. no perfon fhall take di- 
reftly or indireftly, for loan of any money, or,anything, 
above the value of 5/. for the forbearance .of * 00/. for a 
year, and fo proportionality for a greater or kfs fum ; 
and all bonds, centra#*, and afluranctfs made for pay¬ 
ment of any principal fum to be lent on u/ury , above foe 
rate of 5 /. pur cent, fliall be void: And whoever fhfall! 
take, accept or receive by way of corrupt bargain, loan, 
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■fAc. a greater intereft, fliall foi^rif 
the money lent ; and feriveners, fofiettort, 
birgHinjs, are not to take above it. for 
loan of ioo /.fora year, on pain of Fqrfei 

It hath been adjudged on this ftatute, ... 

for 61 . per cent, made before the ftatute, is not within 
the meaning of it; and therefore that it wasdhlk lawful 
to receive fuch intereft, in, refpefl of any »dcn con trad: 
And if a man, when intereft was at 6 /. per cent. lent 
money at that rate, and after the ftatute comes and links 
the intereft to 3/. ter cent, if he continues the old in¬ 
tereft on that bond, the bond fliall not be void as ufu- 
rious ; but it is faid the party {hall be liable to forfeit 
ticble value. 1 Hawk. 246. 1 Mod. 69. The receipt 
of higher intereft than is allowed by the ftatute, by virtue 
of an agreement fubfequent to the firft contract, doth 
not,avoid an aJFurance fairly made ; and a bond made 
to fecurc a juft debt, payable with lawful intereft, fhall 1 
not be avoided by a corrupt u/urious agreement between 
others, to which the obligee was no ways privy: Nor 
(hail miftakes in drawing writings make void a fair agree¬ 
ment. Ibid. 

If the original contract he not u/urious , nothing done 
afterwards can make it fo: And a counter-bond to fare 
one harmlefs againft a bond made upon a corrupt agree¬ 
ment, will not be void by the ftututes. But if the 01 i- 
ginal agreement be corrupt between all the panics, and 
fo within the ftatute, nq colour will exempt it from the 
danger of the ftatutes againft u/ury. 1 Rroivnl. 73. 2 And. r 
428. 4 Sbep. Abr. 170. A fine levied, or judgment fufteied 
as a fecurity for money, in purfuance of an u/urious con¬ 
tra#, may be avoided by an averment of the corrupt 
agreement ; as well as any common fpccialty, or p.i- 
rol contra#: And it is not material,, whether the pay¬ 
ment of the principal and the u/urions intereft, be fe^- 
cured by the fame, or by different conveyances ; for all 
writings whatfoever for the ftrengthening fuch a con¬ 
tract arc void ; alio a contract referving to the lendey a 
greater advantage than allowed, is ufirious, if the whole 
is referred by way of intereft, or ift part only under 
that name, and in part by way of rent for a houfe, !rt 
at a rate plainly exceeding the known value; fo where 
part is taken before the end of the time, that the Bor¬ 
rower hath not the profit of the whole principal mo¬ 
ney, t$c. 1 Ha<wk, P. C. 248. 3 Kelf.Abr. 509. 

By Holt chief juftice, if A. owes B. tool, who de¬ 
mands his money, and A. acquaints him, that he hath 
not the money ready, but is defiVous to pay it, if ft. 
can procure it to be lent by any other perfon ; and 1 there¬ 
upon B. having prefent occasion for his money, contracts 
with C. that if he will lend A. idol, he will give him 
10/, on which C. lends the money, and the debr is paid 
to B. this is a good and lawful contra^, and not u/u- 
rious between B . and Q. Carthet^s Rep. 25 2. It fs not 
u/ury, if there be not a corrupt agreement, for more 
than the ftatute intereft ; and the defendant IhaH not be 
punched, unlcfs he r&eive fome part of the ntonfey in 
affirmance of the u/utious agreement 3 Salk. 390. 

There can be no u/ury, without a loan; and 1 the cdbrthath 
diftinguifhed between a bargain and a loan. 1 lufiw. 273. 
Sid. 27. If a man lend another loo l. for two years, to 
pay for the loan 3©A and if he pays the principal at the 
year’s end, he ihall pay nothing for intereft; this is not 
u/ury, becaufe the party may pay it at the year’s ehd; and 
fo difeharge hhnfdf. Cro. '/at. 509. 5 Rep. 69. And 
it is the fame where a perfon 1 by fpecial agreement, 0 is to 
pay double the fom borrowed, &e, by Way of penalty, 
for non-payment of the principal debt; thefpenalty bUing , 
in lieu of damages, and the borrower migHrre!pay thrprin- 
cipal act the time agreed,, and aVold the peftfcltyv ; 2 InftS 
89. 2 Roll. Abr. 801, ‘ 

A nun furreaders 8 coftyhold eftafo fo a&bfef upon 
condition that ifbipit/$$oh at a eerttiidd^yiijthen the 
(urrebddr to be, void s and after it is Agreed bei^Mfiem 
that the money {half not bte' pald/DWtRutfhefortdibv^ 
deror fjjall fojfeit, 'f/c. In confidcrMbti WhifHfof;* the ' 
furienderee promito pay to the otfa^ertain 

dhy 4o A or 61 . prr annum from ttiVfSfftf i ttjv & 
itn&eft of the faid 60/. ttlfjbht fum Isf'paW'r 'Ti&s 6/. 
Ihall be taken to be ini'etefli dMtriM/'ib d ndf lutri, 

and 


le the^lufe rf’ 
, and driven pf 
procuring the 
tih]g 20/. 
tkat'a contra# 
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andEifc limited as a penalty for non-payment of the 6ol 
as hmium poena , C5f» z Boll. R\tp, 46^. i Danv* 
Abr. 44, On a Joan of 100/. or other fum of money 
for a year, the lender tnay agree to take his intereft half* 
yearly, or quarterly! or to receive the profits of a manor 
or lands, tyc. and be no u/ury f though Inch profits fcre f 
rendered gvery clay. Cro. Joe* 26. 

If a grant of rent 4 or leaie for 20/. a year of land which 
is worth ico /. per annum be made for one hundred 
pounds, it is not u/urious\ if there 6e not an agreement, 
that this grant or Jeafe (hall be void, upon payment of 
the principal and arrears, &c. Jenk. Cent. 249* But if 
two men (peak together, and one defires the other to lend 
him an hundred pounds, and for the loan of it, he will 
ive^ore than legal interdr; and to evade the fiatute, 
e grants to him 30 /. pet Annum out of his land for ten 
years, or makes a Jeafe for one hundred years to him, 
and the leflee regrants it upon condition that he fhall pay 
30/. yearly for the ten years: In this cafe it is u/ury, tho* 
the lender never have his own hundred pounds again. 1 
Cro. 27. Sec 1 Leon. 119. 

A man granted a large rent for years, for a fmall fum 
of money ; The llatutc of u/ury was pleaded ; and it was 
adjudged, that if it had been laid to be upon a loan of 
money, it had been u/urious ; though it is otherwile if 
it be a contract for an* annuity. 4 Ship. Abr. 170. If 
one hath a rent-charge of 30/. a year, and another aflt- 
eth what he lhall give for it, and they agree for 100 /. 
this is a plain contract for the rent-charge, and no u/ury. 

3 A elf. 5J0. The grant of an annuity for lives, not 
only exceeding the rate allowed for inttreft, but alfo 
the proportion for contra&s of this kind; in confideration 
of a certain fum of money, 19 not within the ftatutea 
againft ufu>y ; and fo of a grant of an annuity, on con¬ 
dition, {jt. Cro. Jac, 253. 2 Lev. 7. See 1 Sid. 182. 

Where interelt exceeds 5 /. per cent, per annum on a bond, 
if poflibly the principal and interelt are in hazard, upon a 
contingency, or cafualty; or if there is a hazard that 
ore may have lefs than his principal, as when a bond is to 
ppy money upon the return of a Ihip from fea, l$c. thefe 
are not u/ury. z Cro . 208, 508. 1 Cro. 27. Show. 8, 

Though where B. lends to D. three hundred pounds on 
bond, upon an adventure during the life of E. for fuch a 
time ; if therefore D. pays to B . twenty pounds in threfe 
months, and at the end ot fix months, the principal fum, 
with a further premium, at the rate of $d. per pound a 
month; or if before the times mentioned j?. difts, then the 
bond to be void : This diBering frorq the hazard in a 
bottomry bond, was adjudged an u/utiem contrad. Car - 
tbew 67, 68. Cmberb. 125. 

Cue hundred pounds is lent to Have ttd/; at the year’s 
end, upon a cafualty; if the cafualty got*! 1 to the inte¬ 
rest only, and not the princip.il, it is u/ary ; The dif¬ 
ference* in ihc boobs is, that where the principal and 
aiteicft are both in danger of being loll, there the con¬ 
trail for extraordinary intcreft is not ufurioue ; but when 
the principal is well fecured, it othervvife. 3 Salk, 
391. Diicouuting notes beyond legal intercii held ufuirieus. 
a Strange 1243. A perfon fecur'es the interelt and princi¬ 
pal; ii it he at ihe will of the party who is to pay, it is no 
u,ury. z Cro. 509. And a lender accepting, a voluntary' 
gratuity from the borrower, on payment of the principal 
ai^l intercii; or receiving the interelt betbredue, ofr. with¬ 
out any con apt agreement, (halt not be within theftarutes 
again it u/ury, 2 Cro. 677. 3 Cro. $di.‘ Allb if ohC' 

giucs an ujurious bond, and tenders the whole money ; yet 
if the party will take only legal interefl, he fhall nor for¬ 
feit the treble value by Statute . 4 Lew. 43. Judgment on 
an indictment for u/ury was arreltcd, bccalife it only laid a 
corrupt agreement, without an^ loan, ortaking exceffive 
intcre* in pmfuance of it. 2 Strange 816. 

Or an information upon theftatate afufuty, lie who bor¬ 
row* the money may be a witnef*,” after ho ha^h paid the 
money I Baym. 191. But cannot be a W$<efiho prove the 1 
repayment of the money, becaufe fill tftm b proved he is 
no witnefs at all, 1 Strange 633. 'lawfalji for irivty ft 
corrupt agreement mull be fee forth ; ft hr not Mcient 
to plead the tljfutc, and fay that hi the leading 0P20/. 
tlie.defwndanl took moth than 5 /. percent. without 6f- 
ting forth & t oprupt agreement, or conttACl. Luftit. *46$. 
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z Lilli 672, 3 Nelf. 514, Ift cafe of u/ury. Sec. an ob- 
;ligor 19 'admitted to aver s gain ft the condition of a bond, 
for againtl the bond itftJf, for neceffity’s ike. Pa/cb, $* 
fP.islM.B.R. 

> As to pleading the llatute of u/ury, vide Com . 
Dig. 5 V. Tit. Pleader, Alfo fee farther on this fubjefl, 
’5; N *w dlbr. and 22 Pin. Alt. Tit. U/ury. See as to u/ury 
Black. Com. zV. 455, 4 F. 15$. 

Oftava, Is the eighth day following any term 
or lead; as the utas of St. Michael , dec. And any day 
between the feaft and the Otfave is laid to be within the 
utae; The ufe of this is in the return of writs; as ap¬ 
pears by the Seat. 51. H. 3, t 
litfiifll, Is any thing neceftary for ufe and occupation: 
houfhold ilulf. Cowel. 

©tedium jFrattt. A brother by the mother’s fide. 
Prater fratri uterino non fuccedit in hareditate pattrna. 
Fortdc. de Laud. LL, Angl. 5, 

©tfilttgtf'cf, {Fur extra captus, filicet , extra dominium, 
vcl jurijJiaiontm ,) Is an ancient privilege or royalty 
gr/mfcd to a lord of a manor, by the King, which gives 
him power to punifli a thief dwelling out of his liberty, 
and committing theft without the lame, if he be taken 
within his fee. Bra&on, lib. 2. trail, t. cap. 35, fays 
thu^, Utfangthef dicitur extraneus latro, venient aliunde de 
terra aliena, Csf qui captus fuit in terra ipfius qui tales ha - 
bet iihertates. See Qutfangthtf. 

v ©tlapto caplcnim quanto utlagatur In uno comf« 
tattt ft foftca fugtt in filtum. Is a writ, the nature where¬ 
of is fufficiently exprefled by the name. See Reg. Orig . 
fd. 133. 

©rtefirfb (Utblagus,) An outlaw, fignifies Bannitum 
extra legum. Fleta, lib. 1. cap. 47. See Out lavs. 
©'tislBjP, ( Utlagaria » vel Utlagatio) See Outlawry. 
©ttepe (So?.) Signifies an dcape of a felon out of 
prifon. Pier a, lib. 1. r. 47. 

QXtttim, A writ now of little ufe. Terms de Ley t See 
Ajjij* de u/rum . 

©ttft JBatVfttetf) {Juris con/ulti) Are barrifters at 
Jaw, newly calltd, who plead without the bar, Cs U. Vide 
Barrifier . 

©tteting falfc fi^onep. By 1 2 P. t# M e. tic 

If any perlon bring into the realm falfe or counterfeit 
foreign money, being current here, knowing the fame 
to be falfe, and lhall utter the fame in payment, they (hall 
be deemed offenders in high-treafon. Sec Blatk. Com. 
4"f* 89. By 15 is? t6 Geo. z. c. 28* If any perfon 
(hall tender in payment any counterfeit coin, knowing 
it fo to be, he ftiaU for the firft offence be imprifoned 
fix months, and find lure ties for his good behaviour fix 
months mote ; for the fecond offence Stall be imprifoned 
and find furctics for two years; and for the third of¬ 
fence (hall be guilty of felony without benefit of clergy. 
See the St at. and Black. Com. 4 P. 99. 

©uigarte fdufgfttfo The molt ancient fbecies of 
trial, was that by ordeal, which was peculiarly diilin- 
gnifited by the appellation of Judicium Dei ; and fomc- 
thneS vulgaris purgatio, to diflinguilh it from the ca¬ 
nonical purgation, which was by the oath of the party. 
Ste Black. Com . 4 f. 336. 

©iriba, A wound in the face- Vukivam 50 f*L 

emponat. Leg. Sax. 

multttft be ibixea, The image of our crucified Saviour 
kept at Lucca in the church of the Holy Crofs: And Will. 
1. called the Conqueror, often fwore per fandm vultum 
de Luca. Eadmer. lib. 1. Malm(b. lib. 4, 
gttyotfnttl, A mu 161 or fine paid for not marrying. 
Lin. M. 


W. 

W dbe, {Bade) To nbade or ford over a river 

■ Li*- 1 

m&Hm> (Wnjpmi) Are conduflors of vcflelff at fta * 
King Kdw. 4, confiicutcd certain officers with naval 
pOwfer, whom fee v fttledv«^^, conduihrts, and Wbftores, 
to ward tor filhing refills on the coafa of Norfolk and 
svffto if; tot. 2>z i&.+ 
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Ufogt, {Vadiare, from Fr. Gage) Signifies the giving 
of fecurity for performance of anything) as fo wage or 
gage deliverance) to wage law, fiec. Co, Lift. 294. 

Illupt of OBBattfl. A fpecies of trial of great anti¬ 
quity, but much difufed ; though Hill in force if the par¬ 
ties chafe to abide by it. This mode of trial was died 
in the court-martial, or court of chivalry and honour : 
In appeals of felony $ and on i/Tues. joined in writs of 
right. See Slack. Cm. 3 V. 337, 339. iii. 4 F. 340. 
4U f 4i4, 417. 

QQager of Halxi, (Fadiare Legem) Is where an aftion 
of debt is brought again ft a man upon a fimple contrail 
between the parties, without deed or record ; and the de¬ 
fendant fwears in court in the prefence of his purgators, 
that he oweth the plaintiff nothing in manner and form as 
he hath declared : And the reafon of waging of law is, fee- 
caufe the defendant may pay the plaintiff nis debt in pri - 
vate, or before wUneffcs who may be all dead, and there¬ 
fore the law allows him to wage his law in his difch&rge ; 
and his oath ihall rather be accepted to difeharge himielf, 
than the law will fuffer him to be charged upon the bare 
allegation of the plaintiff. 2 Lift. 43. Wager of law is j 
ufed in actions of debt without fpecialcy; and alfo in | 
allion of detinue, for goods or chattels lent or left with 
the defendant, who may fwear on a book, and certain 
penfons with him, that he detaineth not the goods in 
manner as the plaintiffhaa declared, and his compurgators 
are to be fix, eight or twelve of his neighbours, as the 
court (hall aflign him. Ttrms dt Uy. 

The manner of waging law is thus: He that is to 
do it, muft bring fix compurgators with him into court 


(hall be totally null and void, except upon pnv*-. 
or (hips in the Spanijh and rortugutfe trade. Scy 
Statute. 

tttagrtc* By ftatute, all wager's laid upon a contin¬ 
gency relating to the late war with France, and all fecu- 
riries, (Ac. therefore, were declared to be void) and per- 
fons concerned to forfeit double the Turns laid^ 7 Am* 
cap. 17. t 

flllfigcc, Is what is agreed upon by a mafterto be paid to 
a fervant, or any other perfon which he hires to do biifm-efe 
for him. 2 hill. Abr. 677. The wages of fervants, la¬ 
bourers, 15 U. is to be aflefled by juftice*. 5 Elite, cap. 4 
1 Jat. i. cap. 6. And juftices of peace may order pay¬ 
ment of wages for hufbandry, (Ac. but not in other cafes. 
Mod. Caf. 204, 205. The, flatute of labourers wages 
tends to covenant fervants in hufbandry 5 though an or- 
der of jufices was qua/bed in B. R. becaufcmade upon the 
fervant’s oath, without other evidence. 2 Id. Room. 
1305. Sec Servants. Wages of feamen, vide St at. 4^ * 
Ann. 1 Geo. 1. c. 25. For the better adjufting and mons 
eafy recovery ofthewagr/ of certain fervants, fee St^x. 20. 
Geo. 2. c. 19. 27 Geo. 2. c. 6. 

flflageo of fipembero of f&atlfament. The rate of 
thefe wages eftablifhed in the leign of Edw. 3, was fcmr 
(hillings a day for a knight of the (hire, and two (hilling! 
for a citizen or burgefs. ' 

fUaggon* andpaggoners, fee Carts, Highways, Tarn- 
pikes. 

C£U(fg, (From the Sax. Wafian, Fr. Chofe guaivt, Lat. 
Bona Waviata) Arc goods which are ftolen and waved, or 
left by the felon, on his being purfued, for fear of being* 


and (land at the end of the bar towards the right-hand J apprehended ; which are forfeited to the Xing or lord of 
of the chief juftice; and th_e_ fecondary a(ks him whe j the manor. Kitch. 61. If a felon in purfuit waives the 


ther he will wage his law ? If he anfwers that he will, 
the judge admonifheth him to be well advifed, and tell 
him the danger of taking a falfe oath ; and if he dill 
perfifts, the fecondary fays, and he that wages his law 
repeats after him i Hear this ye jujliees, That 1 A. B. 
do not owe to C. D. the fum of, ic, nor any penny thereof 
in manner andform at the faid C. D. hath declared againf 
So help me God. Though before he takes the oath, 


good*, or having them in his cuftody, and thinking that 
purfuit was made, for his own eafe and more fpeedy flight 
flies away and leaves the goods behind him } then the 
King’s officer or the bailiff of the lord of the manor, with¬ 
in whofe jurifdiftion they are left, who hath the francbrfe 
of toaif, may feize the goods to the King’s or lord’s ofil 
and keep them 5 except the owner makes frefh per fait aft 
ter the felon, and fue an appeal of robbery within a year 


the plaintiff is called by the crier thrice ; and if he do not j and a day, or give evidence againft him whereby he is at- 
appear he becomes nonfuited, and then the defendant goes j tainted, (Ac. In which cafe, the owner (hall have refti- 
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quit without taking his oath ? and if he appear, and the 
defendant fwears that he owes the plaintiff nothing, and 
the compurgators do give it upon oath that they believe he 
fwears true, the plaintiff is barred for ever ; for when a 


tution of his goods fo ftolcn and waived, z i H. S. tap. 
11. 5 Rep. top. Goods waived hy n felon, in hts fityhc 

from thofe who purfue him, (hall be forfeited : And tho* 

. *««/ generally fpoken of goods ftoltn ; \ct if a mm 
perfon has waged bis law , it is as much as if a verdilt has be purfued with hue and cry as a felor, and he Kies and 
paffed againfttnc plaintiff: If the plaintiff do not appear to leaves his own goods, thefe will be forfeited as rood* 
hear the defendant perform his law, fo that he is nonfuit; j ftolen ; but they are properly fugitive's goods, uad nur for- 
he is not barred, but may bring a new allion. 1 Inf. 155. feited till it be* found before the coroner, or' other wife of 
2 Lill. Abr. 674. j record, that he fled for the felony. 3 Hawk *r 0 . c 

In an allion of debt on a by-law, the defendant Rep. The law makes a forfeiture of goods waived as a 
waged law 5 a day being given on the roll for him to ' puniflimcnt to the owner of the good?, for not hriWiar 
come and make his law, he was fet at the right cor-j the felon to juftice: But if the thief had not the trood* 
ner of the bar, and the fecondary a(ked him if he was j in his poffeffion, when he fled, there is ho forfeiture: If* 
ready to wage his law j who anfwcring that he was, he felon (teals goods and hides them, and afterwards flies 
laid his hand on the book, and then the plaintiff was cal- j thefe goods are not forfeited ; fo where he leaves ftolen 
IaJ . 'ru— the judges admoniflied him and his compurga- j goods any where, with an intent to fetch them at another 
fwear rafhly j and thereupon he made oath, that 1 Time, they are not waived; and in thefe cafes the owner 


led: Then the judges admonilhed him and his compurga¬ 
tors not to fwear raihly j and thereupon he made oath, that 
he did not owe the money mode (f forma as the plain¬ 
tiff had declared; and then his compurgators, who were 
(landing behind him, were called, and each of them laying 
his right-hand upon the book, made oath that they be¬ 
lieved what the defendant had fworn was true. 2 Vent. 
171. 2 Salk. 682. The defendant cannot wage his law 

in any allion, but perfonal allions, where the caufe is fc- 
cret 5 and wager of law has been denied on hearing the 
cafe, and the defendant been advifed to plead to iffue, (Ac. 
Alfo this wager tf law being, it is faid, abufed by the in¬ 
iquity of the times, the law was forced to find another 
way to do juftice, and that was by turning adieu of debt 
on fimple contrail, (Ac. into a6Uon upon the cafe by /*- 
debitat. ajfsmpfit, which hath oufted thedefendant of his 
I9 getger. t Lill. 675, 6;6. See Bmk. Cm. 3 F. 341. 
4^.407, 417. 

COUgerins iBolicfei. By Mat* 19. Geo. 2. c. 37. All 
infurances intereft or no intereft, or without farther proof 
of intereft, than the policy itfelf, or by way of gaming or 
wageringi or without benefit of felvage to the infisrer. 


may take his goods where he finds them, without frefh 
fuit,^f. Cro.Eliz.6p4. 5 Rep. 109, Moor 7%c. JFarfs 
and frays are fa;d to be nullius in bonis ; and therefor* 
they belong to the lord of the franchife where found 
Briton, cap. 17. We read of placita corona (A w if, fa 
the manor of Upton, fire, in com. Salp. See 22 Fin J Ate 
408—410. 

lamf^ ^ Piau ^ rum ^ A cart> wa 8« on » or plough fo rill 

tKrtuMf, i. t. That may be ploughed, ormanufod; 
land tillabje. Chart, fine dm\ 
mmmt, (Wainagium) According to Sir Rdw. Coke, 
figmfica the con tenement 0ft villain ; or the fornitureof 
his cart or wain. % p H f. *$. And the villain of any 
other, if lie fall into our mercy, (hall be amerced favln# 
his waiuago. Magn. Chart, c. 14, Wainoge ho been 
alfo ufed for tillage, Mon. Aug. Tom. 2. pa. fin $ee 
Coinage. 

mmt, VTaivart) In the ccncni fimifloRioa, mm 
fofiake; but is fpecially applied to a woman* who for any 
* crime. 
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Cjftft for which a man may be wfomd* k 
l Tf« r - Re^O/ig^IJ^ - f r*A, ■*,■.'*■ i 

©aibcr, Signifies the palling by of a thing, or4M$~! 
fufaTto accept it; Sometimes it is applied to an.eftatpKer 
fomething conveyed fb a mam and. fomettrae* to a plea*: 

And a wdiverht difagreement as to goods and chat¬ 
tels, in cafis of a gift, will do effectual. List. Sc#. 710* 
If ajoingire of lands be made to a woman after marriage, 
(he may waive this after her hufband’s death. 3 Arp. 
27. And an infant, or if be die, hi* heirs may by'wu- 
<vtr avoid an eftare made to him during his minority* 1 
In ft. 23, 348. But where a particular eftate is given with 
a remainder over, there regularly he tfiat hath it may not, 
waive it, to the damage of him in remainder: Though j 
it is otherwife where one hath a reversion ; for that (hall I 
nofc be hurt by fuch Waiver, 4 Shsp. Abr. 19*. After 
fpecial iffue joined in any a&ion, the parties cannot waive 
it, without motion of court. 1 Keb . aa$* Argument of 
Error by attorney on an outlawry, ordered to be waived* 
and the party to afiign in perlbn, after demurrer for this 
caafe. See z Keb* 1 $« 

ifllallC, The cve-feaft of the dedication of churches ; 
which in many country places, is obferved with feailing 
and rural diver (ions, (Ac* Paroch . Antiq. (fag. 

©aHemau, watchman) the chief magiftrate of 

the town of Rippon m Yorkjhire* is fo called. Camd. 

©Bite, [ftulha) Is part of England on the well fide 
formerly divided into three provinces, North-Wales, South - 
Walt** and Weft-Wales* and inhabited by (he offspring of 
the ancient Britons, chafed'thither by the Saxons* called in 
to affift them againft the PiEs and Scots. Lamb. Stat. Wal¬ 
lin, 12 Edw. 1. England and Walts were originally but 
one nation, and fo they continued till the time of the Ro¬ 
man conqueft : but when the Romans came, thofe Britons 
who would nptfubtnit to their yoke, betook them lei ves to 
the mountains of Walts* from whence they came again foon 
after the Romans were drove away by their diflenfions here: 
After this came the Saxons* awlgavt them another diftur- 
bairce, and then the kingdom was divided into an heptar- 
£0 ; and then alfo began theWeljhxe be diflinguifhed from 
tbe Englijh: Yet it is obiervabk, that though Wales had 
princes of their own, the King of England had fuperiority 
over them, for to him they paid .homage. Camd. 67. 

2 Mod. 11. 

The St at. 28 Edw. 3. a 2. annexed the marches of 
Wales perpetually to the crown of England ; fo as not to be 
«f the principality o (Walts. And by the 27 Hen. 8. c. 26, 
Wales was incorporated to and united with England; and 
all perfons born in Wales (hall enjoy the like liberties as 
thofe born in England* and lands defeend there according 
to the Englijh laws; The law* of England are to be exe¬ 
cuted in Wales j and the King to have jt Chancery and Ex¬ 
chequer at Brecknock and Denbigh ; Officers of law and mi- 
nifters (hall keep courts in the Englijh tongue; and the 
Wifi llws and cuftoms to be inquired ipto by commifiion, 
and fuch of them as (hall be thought fit continued ; but the 
laws and cufioms df North Wales arc laved. By 34 35 

Hen. 8. cap. 26. A divifio® of Wales was made into 
twelve counties; and a prefident and council (hall remain 
in Walts and the marches thereof, with officers, (Ac. Two 
juffices are to be afiigned to hold a feffion twice every year, 
and determine pleas of the crown, and aififes, and all other 
a&ions; and juftices of .peace (hall .be appointed as in Eng- 
load, (Ac. The 18 Elm. cap. 8. enafls. That the King may 
appoint two other perfons learned in the laws, to be 
judges in each of the Wifi circuits, which had but one 
Suffice before; or grant commiflions of afiociation, 

An office for inrolments was erefted, and the fees 
and proceedings regulated in pa$ng fines and recove¬ 
ries m Wain , by 27 Elm . cap* 9. perfohs living in 
Wales* may *giv*>Mjd difpofe p£ th#r goods and chat¬ 
tels by nSUih u done within 

«y part of th* pittance of <b¥*hau*,- elfewhere,. 

8, ^g^ frjv ima&M try Wm ta'1 

Wmlis^*r**m hiarc §1 a year «f freehold or copyhold* 
above repriie* PpP* ihpdl < M in 

Walts* unlefs affidavit be made that the cauie of afUpn js 
*ol or «ww*d»*:. u 4a W, 3. qfe/p, In a^fons 
when the debts V** mwwtsnot to 10* in the cojutof 


gebat foflkms in Wales* the plaintiff (hall foe out a writ or 
pnocefs,, and fowe the defendant with a copy eight'days 
before holding of the (aid court, (Ac, who (hall appear at 
the return, or before the third court; or the,plaintiff may 
enter an appearance, and proceed. 6 Geo; a. c. 14, Mur¬ 
der* and felonies in any part of Wales may be tried in the 
next Englijh cauq£y. I Strange 553. A certiorari lies to 
Walts on indictments for mifdemcanours, 1 Strange 704, 
A habeas corpus may be granted of courfe to remove a pri* 
foner fiom Wales to an Englijh courtly. 2 Strange 945* 
A prohibition granted to the ^reat ftrfiions to (lay afoitpn 
a fubpaena ferved out of the jurifdiftjon* i Strange- 630. 
Of proccfs into Walts, judgments, and courts there, Sfr, 
Sec 3 A elf. Abr. 519, 520, 522, and Charts of Wales . 
Prince of Wales* vide Pi ince. 

££taUff)Cl*id* The learned Spdman fays fignifies WaltiA 
pars : But by others it is interpreted parent da bo minis in- 
ierftfli ; ihe fame with valejheria. 

C&aUfrue, (i. e. Servus ) A fervant, or any minifteria! 
officer. Leg. Ince, c . 34, 

Are forejltrs within a certain (pace of ground, 
affigpod to their care in foreffs, (Ac. Crompt. Juri/d. 
J 4 5 - 

©all, Jfeca»©alL A bank of earth. Sec 
gage. 

©alfftlgbAtn. The demefne lands in Walfmgham may 
be let by copy, and (hall be copyholds. 33 llek* 8.’ 


f. 13* 

(ftUltfyam HPUtCfeO. In the reign of K. Ceo . 1. there 
fprung up a fet of defperate villains called Waltham Blacks, 
headed by one whom they (tiled K .John 5 who blacking their 
faces, ana uiing other difguifes, robbed foreffs, parks, and 
warrens, deftroyed cattle, levied money on their neigh¬ 
bours, by threats and menaces to fire, their houfes, and 
committed divers other violences and outrages to the great 
terror of the people j but they were fuppreffed, and declared 
fdons , by Stat . 9 Geo. 1. c. 22, 

©anbering ifcolbfete anb #artncro. Such, or per¬ 
fons pretending fp 10 be, wandering about, and not ha¬ 
ving a teffimonial from a juftice of peace, (Ac . guilty of 
felony, per Stat, 39 Eliz. c. 17. which vide. 

gd&ttg, (Sax.) y?e ufe for the cheek, or jaw wherein 
the teeth are fet.; Hence Chaucer called the cheek-teeth 
or grinders, Wangs or vsang-teeth ; which is recorded in 
this old way of foaling writings: 


And in •witnefs that this it Jooth, 

I bite the wax with my wang-tooth, 

CflUagg, An iron inlftrument with teeth. Confvetud; 
Dom. de Far end. MS* 18. 

©aniafe, or driving the nvanlajs, is to drive deer to 
a ft and, that the lord may have a (hoot; wtych is one 
of our ancient cuftomaxy tenures of lands. Blount's Ten • 
146. 

©ant* -Whether a man in extreme want of food or 
clothing, may, juftify dealing either, to relieve his pm- 
font neceffity ; hath occafioned great (peculation aitiong 
the writers of general law. Some of our own lawyers 
have held that he might. Britton , r. 10. Mirr. c. 4. 
ft 16. But it is now antiquated, the law of England 
admitting no fuch excufe at prtfent. t Hal. P. C. 54, 
Black. Com. 4 V. 31* And we may add, very properly^ 
as a judge may re/pite, and a merciful king pardon. 
The anticnt db&rine, if now in force, would ppen a 
door to many villainies. 

©apentafef, (From the Sax* Weapon* i. e. Armatures, (A 
Tac* taEsss) Is all one with what we call a hundred; fpc - 
•dally ufed in the north countries beyond the river Trent, 
bra#* lit. 3, The words ffsem to be oi'Danfi 

original, and to, be fo called for tfih reafon; when firft 
this kingdQm ? or pari th^teof, was divided into wapentakes , 
he prhb, was tbe.duef pf |h tf riapientait or hundred, and 
whom,we now cal(a as (bon as he entered 

upon his office, hraefimt ih the field on a certain day on 
horieback with a pifee in his hand, and all the chief mew 
pf the hundred met him there with their lances, and touch* 
.isd'Ju* pih«3 wlfchjwas a fign that they were firmly uni¬ 
ted foeach oth^T» hfjhe touching their weapons. Hevedtn. 
Fmjiu tfhi 2% But Si Thomm Smith Ays, that antiently 
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mutters were made of the armour an A weapons of the feve- 
ral inhabitants of every *ivapentake 5 and from thofe that 
could not find Aifficient pledges for their good abearing, 
their •weapons were taken away, and given to otheis 5 from 
whence he derives this word. Rep. Angl. lib. 2. tap. 1 6. 
Camd. Brit . 159. z'lnft. 99. St at. 3. Hen. 5. c. 2. 9 Hen. 
6. cap. 10. 1 5 Hen. 6. cap.y .—*— W^pentak hoc eft qui- 
etancia dt ft Bis bundredis quod dieitsf Wapea take. MS. 
in BiiL Cotton. ' 

fftfclppfttg, An att was made for the partition ofWapping 
marfh. Stat. 35 *H. 8. r, 9. And perfons fheltering them- j 
felves from debts, and obft rutting the execution of writs in 
tapping. Stepney, Sec. to be guilty of felony, by 11 Geo. 1. 
e . 22. 

©ttar, ( Bellum ) A fighting between two Kings, prin¬ 
ces or parties, in vindication of their juft rights; alto the 
ftate of war, or all the time it lalls. By our Jaw, when 
the courts of juftice are open, fo that the King’s judges 
dillribute juftice to all, and protett men from wrong and 
violence, it is faid to be a time of pea, e : But when by 
invafion, rebellion, £sV. the peaceable courfc of juftice is 
ftopt, then it is adjudged to be a time of war: And this 
Ihall be tried by the records and judges, whether juftice at 
fuch a time had her equal courfe of proceeding or not. For 
time of war gives privilege to them that are in war, and 
all others within the kingdom. 1 Infl. 249. In the civil wars 
of Ji. Char. I* it was computed that there were not fewer 
than 200,000 foot and 50,000 horfe in arms on both 
fides; which wa9 an extraordinary hoft, confidering it com- 
pofed of Britains fuflicient to have fhaken Europe though 
it was otherwife fatally employed. And in ancient times, 
when the Kings of England were to be ferved with foldiers j 
in their wars, a knight or fquire that had revenues, far- | 
mers and tenants, would covenant with the King by in¬ 
denture inrolled in t he Exchequer, to furnilh him with fuch 
a number of military men ; and thofe men were to ferve 
underhim, whom they knew and honoured, and with whom 
they muft Ii\e at their return. 1 Infl. 71. This was an 
excellent inrtitution; but we have had many ftatutes which 
have altered this method of recruiting the army, by in¬ 
troducing the lifting of foldiers, and retaining them by vir¬ 
tue of money paid and advanced, fc. The ftatute 2 5 Edw. 

3. enatted, That none ftiould be conftraincdto find men of 
arms but by tenure of land, or grant in parliament. And 
what perfons arc obliged to attend upon the King, when 
he goes in perfon himfelf to the wars, Sec. Vide 11 //. 7. 
c. 18. See Law of arms, and Soldiers. See Black. Com. 1 
F 257 - 

ffilara, A certain quantity or meafure of ground. Mon. 
Ang. Tom . i. p. 172. 

Sttaty, ( Cuflodia ) Is varioufly ufed in our old books: 

A ward in London is a diftritt or divi/ion of the city, com¬ 
mitted to the fpecial charge of one of the aldermen ; and in 
London there are twenty-fix wards, according to the num¬ 
ber of the mayor and aldermen, of which every one has his 
ward for his proper guard and jurifdittion. Stow's Surv. 

A for eft is divided into wards. Manwood, par . 1. p. 97. 
And a prifon is called a ward. Laftly, The heir of the 
King’s tenant, that held in capite, was termed a Ward, | 
during his nonage ; But this wardfliip is taken away by the 
Stat. 12 Car. 2. c . 24. 

ufftarfta. The cuftody of a town or caftle, which the 
inhabitants were bound to keep at their own charge. Mon . 
Ang. Tom, I. p. 372. 

ftltartmge, ( Wardagiuni ) Seems to be the fame with 

WarJpcny. 

tfStarben, ( Gar dianus, Fr. Gar din ) Is he that hath the 
keeping or charge of any perfons or things by office ; as 
the wardens of the fellowships or companies in London. 

14 H. 8. cap. 2. Wardens of the marches of Wales, Sec. 14 
//. 7. cap. 8. Wardens of the peace. 2 Ed. 3. c. 3. War¬ 
dens of the tables of the King's exchange. 2 Ed. 3. c. 7. 
Warden of the armour in the Tower . 1 Ed. 4. c. 1. War¬ 
dens of the rolls of the Chaecery. 1 Ed. 4, c. 5. Warden 
of the King’s writs and records of his court of Common 
Bench. Ibid. Warden of the lands for repairing Roc heft er 
bridge, 18 Eliz. <*,7. Warden of the ftannaries. 14 Cur. 

2. c. 3. Warden and minor Canons of St. Paul's church. 

22 & 23 Car. 2. Warden of the Fleet prifon. 8 9 W, 

3. e. 27. tde. See Guardian. 


fllarnttote, (Wardmotes) Is a court kept in evervJj W 
in London ; ordinarily called Wardmote court; And the 
I wardmote inqueft hath power every year to inquli^rinto 
and prefent all defaults concerning the watch, and con- 
ftables doing their duty ; that engfyes, iAc. are provided 
againlt lire ; perlons felling ale and bder be honeft, and 
fuffer no diforders, nor permit gaming, ttfr. that they fell 
in lawful meafures 5 and fearches to be made fonvagrants, 
beggars, and idle perfons, fcfr, who fliall be puni/hed. 
Chart * K . Hen. 2. Lex Lond. 185. 

SttarDpenp, Money paid and contributed to watch and 
ward* Domefday. 

C&arftto/t, Is to be quit of giving money for keeping of 
wards. Terms de Ley. 

ffltarpg, Was a court firft eretted in the reign of King 
Hen. 8. and afterwards augmented by him with the office 
of Liveries ; wherefore it was ftiled the Court of Wardens 
and Liveries, now difeharged by the 12 Car. 2. c. 24. 

tfKatfr&t&ff, The conilable or watchman’s ftajf: And 
the manor of Langbourn in EJfex is held by the fervice of 
the ward-ftaf, and watching the fame in an extraordinary 
manner, when it is brought to the town c iAibridve. 
Camd. * 

HBastftare, To plough up land defigned for wheat in 
the fpring, in order to let it lie fallow for better improve¬ 
ment ; which in Kent is called Summer-land: Hence wa- 
re&abilis campus, a fallow field; campus ad wareiiatn, 
terra wareQ at a, &c. 

IRttarco. Certain wares not to be brought into this realm 
from abroad, to be fold or exchanged here, On pain or for¬ 
feiture. See Stat. 5 Eliz. cap. 7, 

fftiarglto, A banilhed rogue. Leg. Hen. t. cap. 83. 

fisa«rn/a«ra. Is ufed for garniture, furniture, provifion, 
CSV. Pat. 9 Hen. 3. 

{Efftavnotlj, It is an ancient cuftom, if any tenant hold¬ 
ing of the caftle of Dover failed in paying his rent at the 
day, that he Jhould forfeit double, and for the ft.cond fai¬ 
lure treble : And the lands fo held are called Terris cultis 
C 5 terris de Warnoth. Mon. Angl. Tom. 2. p a? . ego; 

Warrant, A precept under hand and feal to fome 0fl¬ 
eer to bring any offender before the perlon grunting it! i 
And warrants of commitment are iffued by the privy coun¬ 
cil, a iecretary of ftate, or a juftice of peace, £5 r. where 
there hath been a private information, or a witnefs has de- 
pofed againlt an offender. Wood's hft. 614 . Any one un¬ 
der the degree of nobility, may be arrefted for a mifde- 
meanor, or any thing done againii the peace of the kin*, 
dom, by warrant from a juftice of peace ; though if tfc 
perfon be a peer of the realm, and he muft be apprehended 
for a breach of the peace by procefs out of B. R. & c . 
Dalt. Juft. 263. A conftable ought not to execute a juf- 
tice’s warrant, where the warrant is unlawful, or the iuf- 
tice hath no jurifdittion; if he doth, he may be punifhed. 
Plowd. 394. But if any perfon abufe by throwing in the 
dirt, CSV. or refufe to execute a lawful warrant ; it is a 
contempt of the King’s procefs, for which the offender may 
be inditted and fined. Crompt. 149. See Conftable, Juft ices 
of Peace. For the apprehending perfons in any county, 
upon warrants granted by juftices of any other county. 
Sec Stat. 24 Geo. 2. e* 55. For warrants of diftrefs, fee 
Stat. 27 Geo. 2. c. 20. 

ffltarrant of Sttmncp, Is an authority and power gi¬ 
ven by a client to his attorney, to appear and plead for 
him; or to fuffer judgment topafs againft him by con ft ft. 
hug the aftion, by Nildicit, nonfuminformatus, &c. And 
although a warrant of attorney given by a man in cuftody 
to confefs a judgment, no attorney being prefent, is vbid 
as to the entry of a judgment 5 yet it may be a good war¬ 
rant to appear and file common bail. 2 till. Air. 6 3 2. 

A warrant of attorney which warrants the attion. is of 
courfe put in by the attornics for the plaintiff and defen¬ 
dant ; fo that it differs from a letter of attorney which 
paffes ordinarily under the hand and feal of hhn that makes 
it, and is made before wkneffes, t$c. Though a warrant 
of attorney to fuffer a common recovery by tne tenant, is 
acknowledged before fuch perfons as a commiffion for the 
doing thereof diretts. Weft's Symb. par. 2. A warrant of 
attorney filed of any term pendente Lite is fufficieht. 1 
Strange 526. z Strange 807. Vide Stat. 4 & $ Ann. c. 16. 

flCtarrautia 
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JBkamutfa Cljartac, \s a writ that lieth where a man warranty defeends to his fon and heir; for if no deed 
isinfeoffed of lands with warranty, and then he is fued with warranty had been made, then the right of the 
• or wnplcaded. And if the feoffee be impleaded in ajftfe, lands fhould have defeended to the fon as heir to his fa- 
or other aftion, in which he cannot Vouch or call to war- ther, and he would have conveyed the defeent from father 
ranty, he ft a 11 have; this writ againft ‘the feoffor, or his to fon: This warranty binds the right of fec-fimple 5 but 
heirs, to compel them to warrant the land unto him ; not the right of Tllleftate-tail, unlefs the lineal warranty 
and if tfye land be recovered from him, he ihall recover a$ be with aflets in fce-fimple. Litt. 697, 703* 1 Infl. 
much lands in value againft the warrantor, l£c. But the 370. 

warrantia chart# ought to be brought by the feoffee de- Collateral warranty is when the party upon whom the 
pending the firft writ againft him, or he hath loft his ad- warranty defeends, cannot convey the title which he hath 
vantage. F.N.B. 134. Terms de Ltyyji, 588. And in the land from him that made the warranty, or ftew 
if a perfon doth infeolF another of lands by deed with that he is hit heir, &e. As if tenant in tail difeontinues 
warranty , and the feoffee make a feoffment over, and the tail, or alienates the laud, and then dieth, leaving 
taketh back an eftate in fee, the Warranty is determined; iffue, and the uncle of the fffuc releafes to the difeonti- 
and he (hall not have the writ warrantia charter* be- nuee with warranty , and dies without iffue; this is a col- 
caule he is in of another eftate: Alfo where one makes lateral warranty to the iffue in tail, and bindeth his right, 
a feoffment in fee with warranty againft him and his without affets, it defending upon him, and he can’t make 
heirs, the feoffee ihall not a warrantia chart# upon this a title to the intail from his uncle. Litt . 704. 1 hfi. 

warranty againft the feoffor or his heirs, if he be implead- 37 3, 376, 

ed by them ; but the nature of it is to rebut againft the Warranty by dijfeifin, is where one that hath no right 
feoffor and his heirs. ZW/. 48. 2 Lill. Abr . 684. to th% freehold of another, entereth and conveycth it away 

This writ may be fued forth before a man is impleaded with warranty ; which fliall not bind or bar the perfon 
hi any aftion, but the writ doth fuppofe that he is im- diffeifed, or the right heir that ought to have the land : 
pleaded ; and if the defendant appear and fay, that he is And if where tenant for life, remainder in tail, leafes for 
not impleaded, by that plea he confeffeth the warranty , years with agreement with the leffee, that he Ihall make a 
and the plaintiff'fliall have judgment, &c. and the party feoffment of the land, and then he will rcleafe with war- 

Ihall recover in'value of the lands againft the vouchee, ranty, which is done accordingly; adjudged that this 

which he had at the time of the purchafe of his warretn- collateral warranty commencing by diffcifin, ihall not 
tia chart# \ and therefore it may lie good policy to bring bind the heir in tail, upon whom it defeended. Litt . 
it againft him before he is fued, to bind the lands as he 698, 1 Injl. 36 6, 367. Cro. Car . 483. Ac comp. Conns. 

had at that time ; for if he have aliened his lands before I Vol. 56. 

the voucher, he fliall render nothing in value. New Nat . He that makes a warranty , may make it as large, or 
7 ?r. 298, 209. If a man recover his warranty in war- as ftrait as hepleafes; as for Jiimfelf and his heirs, and 

rantia char in ■, and after he is impleaded ; he ought to what heirs, faV. And if the warranty be made for life, 

give notice to him againft whom he had recovered, of the or in tail, ’tis good, and ihall bind for fo long only. 1 
aftion, and pray him to ftew what plea he will plead, to Injl. 387. 1 And 262, 305. But no warranty can in* 

defend the land, b'c. And where one upon a warranty large an eftate granted ; for if the leffor by deed doth re¬ 
dot h. vouch and lecovcr in value, if he is then impleaded leafe to his leffee for life, and warrant the land to him 
of^he land recovered, he may not vouch again, for the and his heirs, it ftall not make his eftate greater, j 
warranty was once executed. 23 Ed. 3. 12. In a war- 389. And where one binds him and his heirs to <1 varran- 
runty to the feoffee in land, made by the feoffor; upon ty ; by this they arc not bound to warrant new titles, or 
voucher if fpccial matter be (hewed by the vouchee, when any right that commences after warranty made, but fuch 
he entered into the warranty , viz. 7 ’hat the land at the as were in cjje at that time, Bridgm. ) 7. If one make 
time of the feoffment was worth only 100/. and now an eftate, and grant to warrant the land, but doth not fay 
at the time of the voucher it is worth 200/. by the in- for how long; it ihall be taken for fo long as the eftate 
duftry of the feoffee ; the plaintiff in a warrantia chart#, to which the warranty is knit doth laft : A man grants 
ihall recover only the value as it was at the time of to warrant lands to another, and fays not againft what 
the fale. Jcnk, Cent • 35. If the vouchee can ftew perform; here it will be held a general warranty againft 
caufe why he ftould not warrant, that muft be tried, all men. I Rep. 1. 

fttarranria IDici, Is an ancient writ lying where one A warranty may be annexed to efta tes of inheritance 
having a day afligned perfonally to appear in court to any or freehold, and that not only to houfes and lands, but 
aftion, is in the mean time employed in thcKing’s fervicc, alfo rents, advowfcns, commons, bV. which iffue out of 
fo that he cannot come at the day appointed : And it is lands or tenements. 1 Injl. 366, 389. And to every 
directed the juftices»to this end, that they neither take good warranty in deed, to make it binding ; the perfon 
nor record him in default for that time. Reg* Orig. 18. that doth warrant muft be a perfon able; it is niece f- 
F. N. B . 17. See Efi'oin. (try that there be feme eftate to which the warranty is an- 

Cftartanty, ( Warrantia ) Is a promife or covenant by nexed, to fiipport it; that the warranty defeend upon 
deed made by the bargainor, for himfelf and his heirs, to him who is heir of the whole blood by the Common law, 
warrant or fecure the bargainee and his heirs, againft all to him that made it, and not upon another; and that 
men for the enjoying of the tiling granted. Brail, lib. 2. the heir claim by the fame right as the anceftor; that it 
b* 5, Weft*s Symb. par. 1. take effeft in the life-time of fuch anceftor; and he be* 

A warranty is real or per/onal; reed, when it concerns bound thereby ; and the eftate of freehold, which is to 
lands and tenements, granted in fee, or for life, &e. be barred, be put to a right before, or at the time of the 
And real warranties are either in deed, as by the word warranty; and that he to whom the warranty defeends, 
wrrranti&o or warrant exprefly; or in law , by the word have then but right to the land. 1 Jnjl. 367, 370, 384, 
dedi,i$c. Aid a deed of gift and exchange, have a 388. to Rep. 96, 97. If one be a fucceffor only in cafe 
warranty in law implied. Litt. 697. $ir Edward Coke of a corporation, he ihall not be bound by the warranty 
defines a real warranty to be a covenant real annexed to of his natural anceftor; and he that comes into land mere- 
lands, whereby a man and his heirs are bound to warrant ly by aft of law, as the lord by efeheat, (Ac. ihall never 
~tfce fame* to fome other and his heirs4 and that they Ihall take advantage of a warranty ; but it is otherwife where 
quietly hold and enjoy the lands, and upon voucher, or the eftate arifei by limitation Of ufe, or a common re- 
bv writ of warrantia chart#, to yield other lands and covery, which is the aft of the party. 1 lnfi% 370. 3 
tenements to the value of thole that Ihall be evifted by Ref%£%. Though if the eftate the warranty is annexed 
elder title: And warranty being a covenant teal, bindeth to be fpeitt, the warranty is gone: So if a feoffment 
to yield lands in recompcnce. 1 Jnft* 365* 384. with warranty be made to two or more, and they be* 

Warranty is alfo of three forts, viz. Warranty li- ing jointenants, do after by deed make partition. 
nmh warranty collateral, and warranty that commences But where one enfedffs two men and their heirs, and a 
by diffcifin : Warranty lineal is where a mao feifed in fee feoffment is made in fee by one of them; the other may 
makes a feoffment, and binds himfelf and his heirs by the notwithstanding have the benefit of the warranty . 10 

dped to warranty, and hath iffue a fon and dies, and the Rep. 96. 6 Rep. 12. j Injl. 385. Two perfons make 
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a feoffment with warranty, the furvivor (hall not be charg¬ 
ed. alone, without the heir of the other g and it both die, 
the heirs of both (hall be equally bound, 3 Rep, 14. 

All warranties before the Statute of G lout eft er, which 
defcended to thole who were heirs to the warrantors, were 
bars to the fame heirs to demand any of the lands $ ex¬ 
cept the warranty began by diffeifin y^That ffatute hath 
ordained, that the warranty of the f£her (hall be no bar 
to his fon for the lands which come by the heritage of the 
mother ; nor the warranty of the mother be binding to 
the fon for the lands which come by the heritage of the fa¬ 
ther; but neither the ffatute 11 H. 7. cap. 20. or any 
other ffatute hath provided any remedy againff a collateral 
warranty \ therefore fuch warranty is yet in force, and 
(hail be a bar to the iffue in tail. Lift. Terms de Ley 370, 
371. But by the 4 IS 5 Ann, r. i6. for amendment of tie law , 
warranties made by tenant for life, of any lands, coming 
or defeending on him in reverfion or remainder, (hall be 
void; and all collateral warranties made of any lands, 
ISe. by any anceffor, who hath not an eilatc of inheri¬ 
tance in pofl'eftion therein, ihall be alfo void againff the 
heir. * 

If lands are held of a man and his heirs, by certain fer- 
vice, without any claufe of warranty , they are bound to 
warranty : But when the deed is dedi & conccjft, iSc. to 
be holden of the chief lord of the fee, or of others, and 
not the feoffors and their heirs, referving no fervice, and 
without the aforefaid claufe g here the heirs of the feoffor 
(hall not be bound to warranty. Stat. 4 Ed. 1. A war¬ 
ranty according to law is intire, and extends to all the 
lands, and is a bar to every perfon on whom it defeends; 
and where feveral have a right, jointly or feverally, every 
one of them are barred : Though there is this difference 
as to warranties; where the entry is gone, and only a 
right of aftion is left, there a warranty defeending upon 
the heir at law, ihall bind; And where there is a right of 
entry, it ihall not bind. 8 Rep. 54. 2 Litt. Mr. 684. 

And if any perfon make a deed with warranty , by which 
his heir (hould be barred, and after the warrantor is at¬ 
tainted of felony; his heir ihall not be bound by fuch 
warranty, for it cannot defeend upon him, the blood be¬ 
ing corrupted. Lin. 

If a warranty defeend upon an infant, it ihall not 
bind him, in cafe his entry into the lands be lawful ; but 
he muff take care not to fuffer a defeent after his full age, 
before he hath made his re-entry, 1 Rep , 140. Popb. 71. 
Warranty may be added to any conveyance of lands, te¬ 
nements, or hereditaments; as upon fines, feoffments, 
gifts, releafe and confirmation, tsr. And the ancient 

form of a warranty is in this manner.- Et ego pr#- 

fatus A. B. IS barredes mei pradiQ. mtjfuag. IS decern acras 
terra: cum pertinentiis fuis, prafato D. beeredibus tS aflig- 
natis fuis contra omnes gentes warrantizabimus in perpe- 
tuum per prafentes, ISc. 

Warranty of goods fold, A man offers plate to fale with 
a warranty , and afterwards fells it to the fame perfon for 
lefs money, the warranty does not extend to this fale. 

1 Strange 414: Vide Action on the Cafe , and Sale. 

catarren, \Warrenna, from Germ. Wabren , i. e. Cufto- 
dire, or the Fr. Garenne) Is a franchife or place privi¬ 
leged, by prefeription or grant from the King, for the 
keeping of beads and fowls of the warren ; which are 
hares and conies, partridges, pheafants, and fome add 
quails, woodcocks and water fowl, £sV. Terms de Ley 
589. 1 Inf. 233. A perfon may have a warren in ano¬ 

ther’s land, for one may alien the land, and referve the 
franchife: But none can make a warren, and appropriate 
theft creatures that arc ftra naturae, without licence from 
the King, or where a warren is claimed by prefeription. 
8 Rep. 108, 11 Rep. 87. A warren may lie open g and 

there is no neceility of inclofing it, as there is of a park. 
4 In ft. 318. If any perfon offend in a free warren , he is 
pumftiable by the Common law, and by Stat. 21 Ed. 3. 
And if any one enter wrongfully into any warren , and 
chafe, take or kill any conies, without the confent of the 
owner, he (hall forfeit treble damages, and fuffer three 
months imprifonment, &c. by 22 IS 23 Car . 2. c. 23. 
When conies are on the foil of the party, he hath a pro¬ 
perty in them by reafon of the pofleffion, and a&ion lies 
for killing them g but if they run out of the warren, and 
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eat Up a neighbour’s corn, the owner of the land may®!! 
them, and noa&ion will lie. <5 Rep. 104. 1 Cro. 

In wafte, lit. againff a leffee of a watren, the ]fdle 
affigned was for stopping coney-boroughs; and it was 
held, that this aaion did not lie, b^paufe a man cannot 
have the inheritance of conies ; and altion*may be bought 
againff; him who makes holes in the land, but not againff 
him that Hops them, by reafon the land is madcdietter by 
it. Owen 66. 3 Nelf. Ahr. 530. 

CQarfcot, Was a contribution ufually made towards at* 
mour, in the time of the Saxons. Leg. Canut. 

€£lnrtb, A cuitoni ary payment for cattle-guard. Blount 9 s 
Ten. 60. 

CSU(b» A (hallow part of a river, or’arm of the fea; 
as the wajbes in Lincolnjbirt, fcrr. Knight 1346. 

GftafftUic, (Sax.) A festival long, heretofore lung from 
door to door about the time of the Epiphany. 

uElaftc, (Paftum,) Hath divers bonifications ; Firff, 
It is a (jpoil made either in houfe', wooJ>, lands, tie by 
the tenant for life or years, to the prejudice of the heir, 
or of him in the jeverfion or remainder. Kitchin, foL 
168. Whereupon the writ of wafte is brought, for 
the recovery of the thing wafted, and treble damages. 
Wafte of the foreff is molt properly where a man cuts 
down his own woods within the foien, without licence of 
the King, or Lord Chief 'Juftne m Eyn. Sec Man'xocd, 
part 2. cap. 8. numb. Zj 5. Secondly, Wafte is taken 
for thofe lands which are not in any nun's occupation, 
but lie common ; which feem to be fo called heejufe 
the lord cannot make fuch profit of them as of Ills other 
lands, by realbn of that ute which others have of it in 
patting ro and fio ; upon this none may build, cut down 
trees, dig, lie. without the lord’s licence. Thirdly, 
Tear, day and wafte. Annus, dies IS ‘ixiftum, is a pu- 
nilhment or forfeiture belonging to pelit trealwu or felony, 
whereof fee Staundf. PL Cor . lib. 3. cap . 30. And ke 
Tear, Day and Wafte. Cowell. 

Wafte is the committing any fpoil or deffruflion in 
houles, lands, iSe. by tenants, to the damage of the heir, 
or of him in reverfion or remainder: Whereupon the 
writ or adion of waile is brought for the recovery of the 
thing wafted, and damages ror the wafte done. 5 Kew 
Abr. 459. 

1. Of the feveral kinds of wafte, and of the Stat. of 
Marlebridge, with ohfervations thereon. 

2. IV bat aUs j ball he deemed wane. 

3. What wafte Jball be deemed exeufeahle and juftifable. 

4. Who may bring an action of Waite, and againjl whom 
it may be brought. 

5. In what cafes general wafte may be refrained by in* 
junction in equity. 

6 . What relief may he given in equity in cafes of wafte. 

7. Of the procefs. Sec. in wafte. 

4. • 

I. Of the feveral kinds of wa He, and of the Stat. of 
Marlebridge, with obfequations thereon. 

There are two kinds of wafte, viz. voluntary or aidual, 
and negligent or pcrmijftve. Voluntary watte may be 
done by pulling down or proftruting houles, or cutting 
down timber-trees : negligent watte may be by fuffering 
a houfe to be uncovered, whereby the fparj or rafters, 
planches or other timber of the houfe are rotten. 1 daft* 
53. a. Vide Dyer 38. pi. 35. Owen 92, Dyer z8l. 
pi. zx. 

The ftatuteof Marlebridge, 52 Hen. 3. e. 23, ftS. 2. 
enafts, that “ Farmers, during their term:., (hall not make 
wafte, fale, nor exile, of houfes, woods and men, nor of any 
thing belonging to cite tenements that they have to farm, 
without fpecial licence had by writing of cevenafit, ma¬ 
king mention that they may do it; which thing if they 
do, and thereof be convi#, they (hall yield full damage, 
and ihall be punilhed by 'amerciament grievoufly**’ 

This a& provided! remedy for wafte done by IdTee for 
life, or leffee lor years, and it it the firft ffatute that gavo 
remedy in thofe cafes: For the rule of the Rcgifteril, 
that there are five manner of writs for wafte, viz. two at 
the Common law, as for wafte done by tenant itt dower, 
or by the guardian ; and three by ffatute or fpecial law, 

at 
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t ms ift tenant for life, tenant for years* and tenant by 
the/.urtefy 2 Inft. 145. • This ftatute is a penal law, 

> and fat becaufe it is a remedial law, it has been inter* 
preted bv equity. Arg. 10 Mod. 281. In cafe of Ham - 
mend v. Webb. # Jb 

Farmers] Here farmers do comprehend all fuch as hold 
by kale tor hie or lives, or for years, by deed or without 
deed. 2 %ft. 145. It has been refoived likewife that 
it fhould cxrend tB Grangers. Arg. to Mod. 281. In 
cafe of Hammond v. Webb. Altho* the Regilter fays 
fiend* that per ftatutum de Marlebridge , cap. 23. data 
fmt quardam prohibit to vafti verfus tenentum annarum, 
which is true ; yet the Gat. extends to farmers for life 
alio, bur this ad extended not to tenant by the curtefy, 
v for he is not a farmer, but if a lcafe be made for life or 
year*, he is a farmer tho’ no rent be referved. 2 Inft. 
145. 

a ball not make wafte] By thefe words they are prohi¬ 
bited to jnffer walk, for it has been refoived that this art 
extends 10 wade omittendo, tho* the word is faciant % which 
literally imports aiiive wade. Arg • 10 Mod. 281. In 
cafe ol Hammond v. Webb. 

Nor 0/ any thing ] Houfes, woods, and men were be¬ 
fore particularly named, and thefe words do comprehend 
land* and meadows belonging to the farm. 2 Juft. 146, 
Alio thefe general words have a further fignifccation, 
and therefore, if there had been a farmer for life, or years, 
of a manor, and a tenancy had e&he.Lted, this tenancy 
fo cicheated d.d belong to the tenement, that he held in 
farm, and therefore this extended to it; and the leflbr 
lhall have a writ generally, and fuppofe a leafemadeof 
the lands Hcheated by the leiTor, and maintain it by the 
fpccial nutter. 2 Inft . 146. 

Special licence by writing ] This grant ought to be by 
deed, for all waile tends to the diftnheritance of the Jef- 
for, and therefore no man can claim to be difputiifhablc 
of wane without deed, z Inft. 146. Likewife this fpe- 
cul grant is intended to be abfque impttitiom vafti ; with¬ 
out imj each ment of wafte. 2 Inft. 146. 

YteU full damage] And this muft be underflood fuch 
a prohibition of wafte upon this ftatute as lay again it a 
tenant in dower at the Common law, and fingle damages 
were given by this ftatute againft leffee for life, and leffee 
for years. 2 Inft. 146. 

But wafte may he committed not only in houfes and 
lands, but in gardens, orchards, timber-trees; dove* 
houfes, warrens, parks, fifti-ponds, and other fobjerts of 
property, as will be (hewn. i Inft. 53. a. 

2. What aSls fit all be deemed wafte. 

It has been laid down as a general principle, that the 
law will not allow that to be wafte, which is. not any 
way prejudicial to disinheritance. Hetl. 35, Barret v. 
Barret. Neverthelefs it has been held, that a leflee or 
tenant cannot chang»thc nature of the thing Uemifed : 
tbo’ in fome cafes, the alteration may be for the greater 
profit of the leflbr. Thus if a leffee converts a com-mill 
into a fulling-mill, it is wafte; altho* the converfion be 
for the leffor's advantage. Cre.Jae. 182. Civit. Bond. 
v. Grey me. Alfo converting a brewhouie of 120/. per 
ann. into other houfes let for 200 /. a year, is wafte; he- 
caufe of the alteration of the nature of the thing, and of 
the evidence. 1 Lev. 309. Cole v. Greta. 

We will now confider what lhall be deemed wafte with j 
rcfpejt to particular fubjerts of property. 1 

Wafte in lands. If the tenan t con verts arable in to wood, 
or e converfo, it is wafte; for it did not only change the 
courfe of husbandry, but alfo the proof of evidence. Ho- 
cafe 206. p. 234. But if a leffee fuffers arable 
land to lie frew, and not manured# fo that the land 
grows full of thorns, Ifr. this is not wafte* but ill huf* 
bandry. 2 Roll. Abr , 814. Likewife, the converfion of 
meadow into arable is wafte, for it not only changes the 
courfe of hixJbandry, but the proof of his' evidence, t 
Inft. 53. b. But if meadow be fomedwes arable, and 
fometimes meadow, and fometimes fmtort, there the. 
plowing of it is not wafte. 2 Roil. Abr. fi$. Neither 
is the divifion of a great meadow into meny parcels, by 
snaking of ditches, wafte; for the meadows may be bet* 
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ter for it, and it is for the profit and cafe of the occupiers 
of it. 2 Le . 174. pi. 210. 

Likewife converting a meadow into a hop-garden, is 
not wafte } for it is employed to a greater profit, and it 
may be meadow again ; per Windham and Rhodes ). But 
Periam faid tho* it be a greater profit, yet it is alfo with 
greater labour and charges. 2 Le. 174. pi. no. But 
converting a meadow into an orchard, is wafte, tho' it be 
to the greater profit of the occupier. Per Peiiam. Id* 
ibid. If a leffee ploughs the land liored with conies, this 
is no wafte ; unlels it be a warren bv charter or preferip- 
tion. 2 Roll. Abr. 815. So if a leffee of land deftroys 
the coney-boroughs in the land, it not being a free war¬ 
ren by charter or prefeription, it feems is not wafte ; for 
a man can have no property in them, but only a poffcf* 
(ion. Jd. ibid . Ow. 66. Moyle v. Moyle. 

It is walk to fuffer of a wall of the fea to be in decay, 
fo as by the (lowing and reftowing of the fea the meadow 
or marfli is (urrounded, whereby the fame becomes un¬ 
profitable. But if it be furrounded fuddenly by the rage 
and violence of the fea, occaliened by wind, temped, or 
tho lflke. without any default in the tenant, this is not 
w.tfte. Yet if the tenant repair not the banks or walls 
again!! rivers or other waters, whereby the meadows or 
marfbes be furrounded and become rulby and unprofita¬ 
ble, this is wafte. 1 Inft . $3. b. So a fortiori , if ara¬ 
ble land be furrounded by luch default; for the furround* 
ing wadies away the mark and other manuranee from the 
land. 2 Roll. Abr. 8t6, 

Wafte in trees and woods. Trees are parcel of the in¬ 
heritance, and therefore, if a leffee afiigneth his term, and 
excepts the timber-trees, it is void ; for he cannot ex¬ 
cept that which doth not belong to him by law. 5 R e p. 

12. Saunders’s cafe. The leflbr, after he has made a leafe 
for life or years, may by deed grant the trees, or reafoit- 
able eftovers out of them, to another and his heirs; and 
the fame (hall take effort after the death of the leffee. 
But fuch a gift to a ftranger is void during the efiatefor 
life, becaufe of the particular prejudice which might be 
done , to the leffee. 11 Rep. 48. Lifted** cafe. The 
'leffee hath but a particular interoft in the trees, but the 
general intereft of the trees doth remain in the leflbr: for 
the leffee lhall have the wafte and fruit of the tree*., and 
the (hadow for his cattle, tsc. But the intereft of the 
body of the tree is in the leflbr, as parcel of his inheri¬ 
tance. Therefore if trees are overthrown, by the leffee 
or any other, or bv wind or temped, or by any other 
means disjoined from the inheritance, tho leflbr (hall have 
them in refpert of his general ownerlhip. 11 Rep . 8i. 
Bowles* s cafe. 

With refpert to timber-trees, fuch as oak, a(h, elm, 
(which are timber-trees in all places) wafte may be com¬ 
mitted in them, either by cutting them down, orlopping 
of them, or doing any art whereby the timber may de¬ 
cay. Alfo in countries where timber is fcarce, and beeches 
or the like are converted to building for the habitation of 
man, they arealfo accounted timber. 1 Inft . 53. a. 54. 
b. Thus, wafte may be committed in cutting of beechee 
in Buckinghatnjhire, becaufe there by the cuftom of the 
country it is the bed timber. 2 Roll. Abr...$ 14. 

So wafte may be committed in cutting of birches in 
Berkfltire , becaufe they are the principal trees there for 
the moft part. Ibid . If the tenant cut down timber-trees* 

| or fuch as are accounted timber, as is aforefatd, this it 
; wafte; and if he fuffer the young germins to be deftroyed, 
i this is a deftru&ion, So it is, if the tenant cut down un- 
j derwood (as he may by law), yet if he fuffer the young 
! germins to be deftroyed, or if he ftub up the fame, this 
! is deftrurtion. 1 Inft. 53, tu. If leffee or his fervanes fuf¬ 
fer a wood to be open, by whicft'fceaftt enter and eat the 
germii>9 f tho* they grow again, yet it is wafte; for after 
fuch eating they never will be great trees, but ft rubs. 2 
Roll. Abr. 815. If a termor cuts down undemood of 
hazel, willows, maple, or oak, which is feafonable, it 
isn#t wafte. 2 Rail Abr. S17. If allies are feafonable 
wood to cut from ten years, it is not wafte to cut them 
down for hou(e»hoot. Ibid. 

But if the afoes are grofa of the age of nine years, and 
able for great timber#: it is wafte to cut them down. Id. 
ibid. 

11 H If 
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If oaks arc feafondble, and have been ufcd to be cut 
always at the age of twenty years, it is not watte to cu 
thei/at fuch age, or under, for in fome countries, where 
there is a great plenty, oaks of fuch age are but feafondble 
wood Id. ibid . But after the age of twenty-one years, 
oaks cannot be faid to be wood feafoijable, and therefore 

it ihall be wafte to cut them down. Id. tbtd. Cutting 
of willows, beech, birch, afp, maple, or the like, ftan • 
ing in the defence and fafcguaid of the houfc, is destruc¬ 
tion. If there be a quickfet fence of white thorn, if the 
tenant ftub it up, or fuffer it to be deftroyed, this is 
alfo deftrutf ion : And for all thefe and the like dcftfuc- 
tione an aaion of wafte lieth. i I*/. 53 ; ** Th * cut “ 
tine of horn-beams, hazels, willows, fallows, though 
of forty years growth, is no wafte, becaufc thefe trees 
would never be timber. Per Meade Juft. Godb. 4. 

^If the leffee covenant, that he will leave the wood at 
the end of the term as he found it; if the lefleecut 
down the trees, the leffur fliall prefencly have an adhon 
of covenant: For it is not poflible for him to leave the 
trees at the end of the term. So that the impoTTibility 
of performing the covenant fhall give a pre!ent aft inn on 
a future covenant. But it is otherwife in the cafe of a 
houfc; for there, though the ldree commit wafte, yet he 
may repair the wafte done, before the term expires. 5 

Rtfi. 21. Maynfo cafe. ., „ . . , 

The cutting down of trees is juftifiable for houfe-boot, 
hay-boot, plow-boot, and fire-boot. 1 /»/• 53 * Hob - 
Pep. c. 296. Bt. Wafte, 130. By the Common law 
leffee Ihall have them, though the deed does not exprefs 
it; but if he takes more than is neceflary he fhal! be 
punilhed in wafte. Bro. Wafte, pi 30. The tenant may 
take fufficient wood to repair the walls, pales, fences, 
hedges and ditches as he found them, but he cannot make 
new. 1 Inft. 53. b. Cutting of dead wood is no wafte. 

1 Inft. 53. But converting trees into coals for fuel, where 
there is fufficient dead wood, is wafte. Id. ibid . 

Wafie in digging for gravel , mines , &c. If the tenant 
digs for gravel, lime, clay, brick, earth or hld m 

the ground, or for mines of metal or coal, or the like, not 
being open at the time of the leafe, it is wafte. 1 Inft. 
,, b If a man hath land in which there is a mine of coals, 
or the like, and maketh a leafe of the land, (wthout 
mentioning any mines) for life or for mileffee fe 
fuch mines as were open at the time of the leafe made, 
may die and take the profits thereof. But he cannot 
die for any new mine that was not open at the time of 
the leafe made, for that would be adjudged wafte. t Infl. 

b Likewife, if there be open mines in the land, and 
the owner leafes it to another, with the mines in it, he may 
dis in the open mines, but not in the clofe mines; but 
otherwife it would be if there was not any open mine 
there; for then the leffee might dig for mince, 
the grant would take no effca. Id.ibtd. If leffee 
dig flate-ftone out of the land, it is wafte. And, digging 
forftones, unlefs in a quarry, is wafte, thwigh the leffee 
fill it up again. % Roll Abr. 816. Ovs. 66. Moyle v. 
Movie. Likewife, if he have a leafe of land, in which there 
was a coal mine, but not open at the time of the leafe; 
if the leffee open it, and affigns his intertft, it is ftill 
wafte in the affignee; but where the leafe is of lands, and 
all mines in it, there he may dig m it. 5 Rep. 12. a. t. 

Sounder 1 % cafe. , , . , 

But if leffee of land, with mines of coals, iron, and 
ftone, digs the coals, iron, and ftones, fo much as is ne- 
ceffary for him to ufe without felling, it is not wafte. 2 
RoU.Abr.%\b. If a leffee digs earth, and carnes it 
out of the land, attion of wafte lies. Id. ibid. If a 
leffee digs for gravel or day, for repartion of the Jioufe, 
not being open at the time of the leafe, it is not wafte, 
any more then the cutting of trees for reparation, i 

ln ^Wafte in gardens, oreb*rds,ftJb-fonds, dove-boujes, parks, 
Igt If the tenant cut down or deftroy any fruit-trees 
crowing in the garden or orchard, it is wafte: Bat if 
fuch trees grow upon any of the ground, which the te- 
.ant Holdeth out of the garden or orchard, it is no wafte. 
1 M' 53. a. Breaking a hedge alfo is no wafte. //. 
Hod. Ukcwifc deftruOion of (tdfton heads in a gw> 


Z or fuch like, takes fo many that: lo ~ore 
left as he found at tl^time of the dt-m.ff, it 
te Jhft.^.a. M. Likewile if 

ffee of a pigeon-houfe flops the holes, that the 


j- : s not W afte. Bro. Wafte, pi H 3 * cIccs l ?"W' 
f’it the tc^nTof . doveioufe, ~ f-rk^vary # 
efcangucs, or <uch like, takes fo many that lo ftore 

is not Je' 
is wafte. 

the leffee of a pigcom-- 

pigeons cannot build, it is wafte. 1 Inft. 53. a. 
likewife, filtering the pair, of a park m Any. where- 
by the deer are difperfed ; is wafte*. Id. ibid. Alfo, it 
the leflee of a hop-ground plow it up and fow grain 
there, it is wafte. Ow. 66. Moyle v. Moyle. The 
breaking a weare is wafte, and fb of the banks of a fifli- 
pnnd, fb that the water and fifti run out. Ow. 66. 
Moyle v. Moyle . 

Wafte with refteB to hovfes. Wafte may be done in 
houfes, by pulling them down or profiting them, or by 
fulfering the fame to be uncovered, whereby the fpars or 
rafters,"planches' or other timber of the houfe are rot¬ 
ten. 1 Inft. 53. a. Default of coverture o/an houfe is 
wafte, though the timber be Handing. 2 Roll Abr. 
Sty. But if the houfe be uncovered, when the tenant 
cometh in, it is no wafte in the tenant to foffer the fame 
to fall down. 1 Inft. 53. Though there be no tim¬ 
ber growing upon the ground, yet the tenant at his peril 
mu ft keep the houfes from waiting, 1 Inft. 53. a. It 
a leffee rafts the houfe, and builds a new houfe, if ic 
be not fo long and wide as the other, it is wai'rr. 2 
Roll. Abr. 815.° So if he rebuilds it more large than ic 
was before, it is wafte; for it will be more charge for 
the leflbr to repair it. 1 Inft. 53. a. 

But if a leffee of land makes a new houfe upon the land 
where there was not any before, this is not wafte ; for ic 
is for the benefit of the leflbr. 2 loll Abr. 815. Blit 
according to lord Cote, if the tenant build a new houfc, 
it is walle ; and if he fuffer it to be wafted, it is a new 
wafte. Yet if the houfe be proftrated by enemies or the 
like, without default of the tenant, or was ruinous at 
his coming in, and fall down, the tenant may build the 
fame av;ain with fitCh materials as remain, and with the 
other timber, which he may take growing on the ground* 
for his habitation ; but he muft not make the houfc lar¬ 
ger than it was. 2 Roll Abr. 815. 1 Inft- 53. **• ^ 

the hoofc be uncovered by tempeft, the tenant muft in 
convenient time repair it. I Inft. 53. If a leffee 
flings down a wall between a parlour and a chamber, 
by which he makes a parlour more large, it is wafte; 
it cannot be intended for the benefit of the leflbr, nor is 
it in the power of the leffee to tranfpoft the houfe. 

2 Roll. Abr. 815. So if he pulls down a partition be¬ 
tween chamber and chamber, it is Wafte. Bro. Wafte, 
143. Or if a leffee pulls down a hall or parlour, and 
makes a liable of it, it is wafte. 2 Roll. Abr. 815. 
If a leffee pulls down a garret over head, and makes it 
all one and the fame thing, it : j wafte. Id. ibid. If 
a leffee permits a chamber fore in decafu pro deftSu 
plauftrationis , per fvod groftim tnabtrmmnt devemit pufri- 
dum, W camera ilia turpiffima & feetdijftma devenit, aftion 
of wafte lies for it. Id. ibid. So if a leffee permits the 
wall to be in decay for default of daubing, per ymd ma - 
hertmium devenit putridum , aaion eff wafte lies. Id. ibid L 
Breaking of a pale or of a wall uncovered, is not wafte. 
Bro. Wafte, pi 94. But breaking of a wall covered 
with thatch, and of a pale of timber covered, is yjafte. 
Id. ibid. Burning^he houfc by negligence or mifchance* 
is wafte. 1 Inft. 53. a. But by the 6 Ann. c. 31. fto 
aftion is to be profecuted againtt any perfon in jvhofe 
houfe or chamber, any fire accidentally begins. If the 
tenant do or fuffer wafte to be done in his houfes, 
yet if he repair them before ary aaion brought, there li¬ 
eth no aaion of wafte again ft him, but he cannot*'pteri; 
fuod nun font vaftum, but the fpecial matter, 1 inft. 

f#, a. 

Weft* in things adhtntdto the freehold. The removing 
a poft in a houfe is wafte. 42 Edv>. 3.6. So the re¬ 
moving of a door. Id. ibid, i Inft. 53. So the re¬ 
moving of a window. 42 Edw>. 3. 6. The digging 
op atece annwted to the franktenement, and letHng 
h, is wafte, Bro. Wafte, pi C43. The removing of a 
bench I* wafte, though witatxed by the tenant kiiftfetr. 

Bro. 
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Bro. Wafte. pi 143* 1 /«/?. 53. a. If wainfcot an- and if the hufband die without ifl'uc, then the (pedal tail 

ne*ed to the houfe be taken away, it is wafte. Id. ibid, cannot take effeft, inafmuch as the iffue which lhould in* 
Of .^bles dormant and fixed in the land, and not to heritin fpecial tail ; mu ft be begotten by the hufband ; arid 
the walls by termor, and taken off within his term, fo the general, which is larger and greater, hath fruftrated 
wafte docs not lie ijfr the houfe is not impaired by it. the fpecial, which is letter; and the wife, in that cafe. 
Per Kings mill J. f aim Crevil Scrj. Bro. W/fte. pi. 104. lhall be puriiihcd for wafte. 1 lnft. 28. b. 

Beating down a wooden wall, or fuffeiing a brick wall It has been agreed, that tenant for years may cot 
to fall, B no wafte, unlefs it be exprefsly ailedged, that wood ; but it has been vioubted, if tenant at will may ; 
the walls were coped or covered. Dyer 108. b. pi 31. but it leems, that as long as tenant at will isnotcoun- 
Earl of Bedford v. Smith. If wafte be afligned in pulling termandecl he may cut feafonable wood, if fc. Bro. Wafte. 
up a plank floor and mangers of a fcable, plaintiff mull pL 114. Where a man leafes a wood which conltfts only 
jhew that the fame were fixed. Id. ibid. If leflee of great trees, the leffee cannot cut them. Hobart's Pep. 
eredte a partition, he cannot break it down without be- CaJ. 296. Ncxuthclds, if the Jeflce cuts trees ior repa- 
ing liable to an aftion of wafte, for he has joined it ration, and fells them, and after buys them again, and 
to the frank tenement. Mo. 178. Cookes cafe. Shelves employs them in reparation, yet it is wafte by the fate, 
are •parcel of the houfe, and not to be taken away ; and 1 Injl. 53. b. So if leflVe cuts trees, and fells them for 
though it is not (hewed that the flu!ves were fixed, it 1 money, (hough with the money he repairs the houfe, j-ct 
ought to be intended that they were fixed. Per Coke Chief ; it is wafte. Id. ibid. As to the cutting of timber-trees 
Jufticc. 2 Bulft. 113. Lady St. Jvhn v. Piott. P-ive- ! for repairs by Icifec, there is no difference whether the 
inent is a firutfcurc, for they ufelinie to finifh it. Id. Hid. ; leftbr or leflee covenants to repair the houles; for in ei- 
If the tenant fuifers the groundfcls to wafte, in his dc- titer cafe it is not wafte, if leffee cuts them. Me. 23. 
fault of defence or removing the water from off them, or //.. Sft. Anon . 

of dirt or dung or other nufance which lies or hangs If a houfe be proftrated by enemies of the King, or 
upon it, the tenant flmil be charged, for he is bound to fuch like, without default of the leffee, the leffee may 
keep it in as good cafe as he took it. Ow. 43. Strict* Rebuild it again with the fame materials that remain, and 
leborne v. ILtchman. ^nay cut other timber upon the land to rebuild it, but 

i he muft not make the houfe larger than it was. 1 Injl. 

3. What wafte jlall be deemed excujable. and jujlifiablc. | 53. a. So if the houfe was ruinous at the time of the 

| leafe, and fell within the term, this is not wafte in the tc* 

It may be obferved in .general, that wafte which en- , nant. 1 Injl. 53, a. Bro. Wafte. pi. 130 But the leflee 
fues from the ad of God is excufabie : Thus if a houfe , Khali not cut trees to make a new houfe where there was 
falls by icmpefr, the tenant ftiall be excufed in a&ion of 1 not any at the time of the leafe. Hobart's Rep. CaJ. 
wafte; but if it be uncovered by rempeft, and Hands, j 296. So if a leflee fuffers a houfe to fall for default of 
there, if the tenant has fufficient timber to repair it, and ' covering, which is wafte, he cannot cut trees to repair 
does not, the ldfor, if the leafe be made on condition of! the houfe. Br. Wafte* pi. 39. And in general, if the 
re-entry for wafte, may re-enter, but not immediately 1 tenant fuller the houfe to be wafted, he cannot jufti/y the 

upon the tempeft, for it is no wafte 'till the tenant fuffers felling of timber to repair it. 1 lnft. 5 3. b. If a houfe 

it to be fo long unrepaired, that the timber he rotted, and ; be ruinous at the time of the leafe, though the leffee is 
then it is wafte. Per Hull. Br. Cosed, pi. 40. j not bound to repair it, yet he may cut trees to repair it, 

Likewife, if a houfe be abated by lightning, or thrown 1 lnft. 54. 1 . The tenant may likewife dig for gjavd or 
down by a great wind, it is not wafte. 1 lnft . 53. a. clay for the reparation of the houfe, though *he foil was not 
So if apple-trees are tom up by a great wind, if Jeflee , open when the tenant came in ; and it is juftifiablc as 

afterwards cuts them, it is not wafte. Bro. Wafte. pi. ! well as cutting of trees. 1 lnft. 53. b So with regard to 

39. If the banks are well repaired by the leflee, and the ' a liable, if it fall without default of the leffee in time of 
water notwiihftanding fubverts them, and furrounds his 1 the Icflor, the leflee take trees of the heir to make anew 
meadow, by which it is become ruftiy, it is not wafte. ' ftable, if it be of necefliry. Bro. Wafte , pi. 67. But if 
3 Roll. Abr. 280. Contra* 20 H. 6. c. 1. b. The leffor j the ftable falls in default of the leffee, in time of the left* 

cannot give trees during the tenant's leafe. But if he 1 for, he cannot in time of the heir cut trees to make a 

grants them to a ft ranger and commands the tenant 1 new ftable. Br. Wafte , pi. 67. 

to cut and deliver them, who.does it, this ftiall excufe , Cutting wood to burn, where the tenant has fufficient 
him in an aftion of wafte. And yet the tenant was not ’ hedge wood is wafte. F. N. B. 99. (Ml.) Where Jef- 

bound by law to obey and execute this command. Bro. j fee lor years has power to take hedge-boot by aflignmenr, 

Done. bV. 13. Tenant in tail may commit wafte in yet he may take it without alignment; for the aflirma- 
houfes 4s well as ii} all other parts of the eftate, not- * tive does not take away the power which the law gives 
with Handing any reftnaint to the contrary, and no inftance j him. Dy. 19. pi. 115. If leftbr excepts his trees in his 
can be {hewn, wh^e a tenant in tail has been reftrained ; leafe, the leffee fliall not have fire-boot, hay-boot, & r.which 
from commiting wafte by injunftion of the court of Chan- he fhould have otherwife ; and the property of the trees 
eery. CaJ Temp. Ld.Talb. t6. Glemrcby v. BoJviUe. is in the leflor himfelf. 4 Le. i6z. pi. 269. Sir Richard 
If tenant in tail grants all his eftate, his grantee is Lewkner 's cafe. Yet it has been faid, that leffee for 
difpunifhable of wafte ; fo fuch grantee’s grantee is alfo years, the trees being excepted, has liberty to take the 
difpunifhable; Per Clerk J. 3 It. m. pi 173. Anon, fhrouds and loppings for fire-boot; but if he cuts any 
If a man devifes land to two in tail, and after the one j tree, it Khali be wafte, as well for the lopping as for the 
devifee dies without iffue, by which the revtrfion in fee body of the tree. Nay 29. Rich v. Makepeace. If a te- 
oftme moiety reverts to the heir of the donor; but the nant that has fire-boot to his houfe in another man’? 
other devifee is tenant for life of the whole, and after he land, cuts wood for that intent to make his boot-wobH, and 
commits wafte, aftion of wafte lies ag&irtft him by the the owner of the land takes it away, an aftio? of trover 
heir of the donor for the one moiety* bfaw Abr. 469. and converfioa lies againft him by the tenant of the land 
But aft ion of wafte does not lie ogainft tenant in tail who hath fuch fire-boot. Clayt. 40. pi 69. Goram Berk- 
after pofSbility, for th e g reatttffi of the eftate of inheri- ley* Anon'. See Dyer 36. pi. 38. ^ Clayt. 47. pi 81 • 1 

taaow^fcirii was once inhiiri; and a!ib, as feme fay, be- Lev. 171. Cutting of dead wood U no walk. F. N. B. 
caufc the eftate was not within the ftatote at the creation. 59. (M.) 

11 Rep. So. a. Lewis r. Bowles. If a man leaks lands frith general words of all mines 

If lands are given to the hufband and wife, and to the of coals, where there h not any mine of coals open at 
heirs of the body of the hufband, the remainder to the the time of the demife* and after the leffee opens a mine, 
hufband and wife, and to the heirs of, their two bodies h$ cannot juftify the cutting of timber-trees for making 
begotten, and the hufband dks without fUbc: The wife puncheons, cones,, roU-fcoops, and other utenttls in and 
(hall not be tenant in tail after pofflbilky 5 for the re- about the mine, though without them he could not dig 
snainder in fpecial tail was utterly vbid, for that it could and get the coals out of the mine ; And' this is )ike a 
never take effeft. For fo long as the hufband ftioald new houfe built after the demife, for the reparation of 
have iffue, it fhoald inherit by three of the general tail; ’phteh he carnet take timber upon the land ; and it had 
2 been. 
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been wafle to open it, if it had not been granted by ex- 
prefs words: And it was faid by Hobart t that the Jaw 
had been the fame if the mine was open at the time of 
the dernife, Hobart's Rep. c. 296. Lady Darcy v. AJh- 
•with. And fee tiutt. 19. where the cafe is more fully 
reported. 

4. Who may bring an a&ion of wafte, and againft whom 
it may be brought. 

By St at. 13 Edw. 1, cap . 28. the attion of wafle is 
given to one tenant in common againfi another. 

Where there are tenants in common for life, the one 
fhall not have trefpaL of trees cut againll the other, but 
(hall have waile fro indivifo, though they are only tenants 
for term of life, but the one may have trefpafs of 
corn cut againfi the other. Br . Wafle , pi. 79. If one 
coparcener before partition makes feoffment to another, 
and one of them docs wafle in the trees, wade lies. 11 
Rep. 49. a. Lifford's cafe. Likevvife, if two jointenants 
do vvafte, and after the one enters into religion, wafle 
lies again!! the other alone. 2 Roll* Abr, 828. 

By the 20 Edw. 1. Stat. 2. An attion of wafle is main¬ 
tainable by the heir for wafle done in the time of his an- 
ceflor, as well as for wafle done in his own time. 

This attion mull be brought by him that hath the im¬ 
mediate ellate and inheritance in fee-fimple or fee-tail, but 
fometimes another may join with him, 1 lnft. 53, a. 
285 a. It is faid, that the reverfion mu ft continue 111 the 
fame ftate that it was at the time of the vvafte done, and 
not granted over; for’ tho' the reverfionertaketh the eflate 
back again, the attion is gone, bccaufe the eflate did not 
continue: But in fome fpecial cafes an action of wafle 
Ihall lie; tho* the lefTor had nothing in the reverfion at 
the time of the waftc done : for if a bilhop makes a leafe 
for life or years and dies, and the leffee, the fee being 
void, doth wafte, the fucceffor fhall have an attion of 
wafte. This is allowed, though rhe ftatute of 20 Edw. 1. 
fpeaks of thofe that are inheritors. 1 Infl. 53. b. 356. 
a. 2 Roll. Abr , 825. 

A tenant for life cannot have this attion, but a par- 
fon, yV. may have an attion of wafte, and the writ 
fhall fay, Ad exharedationem ecclcfits -, for it is the dowry of 
the church. If a tenant doth waftc, and he in reverfion 
dieth, the heir fhall not have an action of waftc for 
wafte done in the life of the anceftor : For he cannot fay 
that the wafte was done to his difinherifon, neither fhall 
a bilhop, mafter of an hofpitul, parfon, life, have an ac¬ 
tion of wafte done in the time of their predeceffors. 1 
Infl . 341. a. 1 Infl . $3. b. 356. a ,, If a leafe is made to 
A . for life, the remainder to B. for life, remainder to C. 
in fee; no attion of wafte Jieth againft the firft IcfTee 
during the efcate in the mean remainder, for then his 
eftate would be deftroyed. Otberwife if B. had a mean 
remainder for years, for that would be no impediment, 
the recovery not deftroying the term of years. 5 Rep . 

76, 77. 1 lnft. 54. a. , ' 

If leffee for years commit wafte, and the years do 
expire, yet the lefTor fhall have an attion of wafte for 
treble damages, tho* he cannot recover the place wafted ; 
but if the lefTor accepteth of a furrender of a leafe after 
the wafte done, he ihall not have his aft ion of wafte. 

It is faid that if a tenant repairs before attion brought, 
he in reverfion cannot have an attion of wafte; but he 
cannot plead that he did no wafte, therefore he muft 
plead the fpecial matter, x Infl* 283. a. 285. a* 

30 6. 5 Rep. 119. iCro. 658. Likewife, by xi H. 6. 

c. 5. where tenants for life, or for another's life, or for 
years, grant over their eftates, and take their profits to 
their own aft, and commit wafte, they in reverfion may 
have an attion of wafte againft them, 2 lnft. 302. 

He in the remainder as well as the reverfioner may 
bring this attion, and every affignec of the firft lefTee, 
mediate or immediate, is within this ad, 5 Rep. 77. 
Paget's cafe. 2 Infl. 302. 

It h^s been faid, that there are five writs of wafte, 
two at the Common law, as for wafte done by tenant in 
dower, or by guardian; three by ftatute, as againft te¬ 
nant for life, tenant f6r years, and tenant by the cur- i 
Ctfy. It has been faid however, that tenant by the curtefy 1 



was pumlhnble for wafte by the Common law, for that 
the law created his eftate as well as that of the tenant m 
dower,' and therefore the law gives like remedy agaimt 
them. 1 frft. 51- a. 2 Infl. 14^ 299, 501, 3 °S- i5uf 
on this fuhjttt the authorities in yjc books arc very cou- 
traaidory, as the reader will percfeiifc by attending to 
the 1 
of 1 
man 

Chancery again (i him that holdeth by the law of England, 
or otherwife for term of life, or for term of years, or a wo¬ 
man in dower." 

No action of wafte lay before the flatute o fGkucefter, 
but againll tenant in dower and guardian, and by the 
ftatute, attion of wafte is given againll the tenant by the 
curtefy, tenant for term of life, and tenant for terin of 
years. Br. Wafte* pi. S 3 . Lord Coke fays, a reafon is 
required, (that feeing as well the ellate of the tenant by 
the curtefy, as the tenant in dower are created by a* 1 ! in 
law,) wherefore the prohibition of wafte did not lie a* 
well againll tenant by the curtefy as the tenant in dou- 
cr, at the Common law; and the reafon he aftigus L 
this, for that by having iflue the ftate of the tenant bv 
the curtefy, is originally created, and yet after that he 
fhall do homage alom* in the life of the wife, which proves 
a larger eflate ; and feeing that at the creation of hke- 
flate he might do wafte, the prohibition of vvafte lay noc 
againft him after his wife's deceufc ; but in the cafe 1 f 
tenant in dower, fhe is punilhable of wafle at the first 
creation of her eftate. 2 lnft . 145, But 2 Juft. 299. 
fays, that at the Common law, wafte was puniibahlc m 
three perfons, (ws.) tenant in dower, tenant bv the curte¬ 
fy, and the guardian, but not againft tenant for life or 
tenant for >ears; and the reafon of the diversity wa% 
for that the law created their ellate.* and in r ere ft ; and 
therefore the law gave remedy againft them ; but ten art 
for life and for years came in by demiie and leafe ol the 
owner of the land, fcfr. and therefore he might in hi* do 
mife provide againft the doing of wafte by his klTtc; 
and if he did not, it was his negligence and default. 

Shall have a writ of wafte] Neither this att, nor the 
ftatute of Mirlebridge* doth create new kind of waftc*;, 
but gives new remedies for old wades; and what is wafte, 
and what is not, muft be determined by the Common law. 

2 lnft. 300, 301. 

Againft him] If two arc jointenants for years or for life, 
and one of them does wafte, this is the waftc eft ;hena 
both a?, to the place wafted, notwithHanding me words of 
the att are, {him that holds). 2 lnft. 502. 

Holds by the law of England] Here tenant by the cune- 
fy is named for two caufes. tft, For that albeit the 
common opinion was, that an a&ion of wafte did hr a- 
gainft him, yet fome doubted of the fame in idpea to 
this word, {tenet) in the writ, for tj^at the tenant by die 
curtefy did not hold of the heir, but of the lord Para* 
mount ; and after this att, the writ w of wafle grounded 
thereupon doth recite this ftatute ; 2dly, for that g»e:*ter 
penalties wv re in flitted by this att ihan were at the Com¬ 
mon law. 2 lnft. 301. 

Or otherwife for term of life, or for term efyears] A lef¬ 
fee for his own life, or for another man’s life, i* within 
the words and meaning of this law, and in this poiot 
this att; introduces that which was not at the Common 
law. 2 lnft . 30*. If feme IcfTee {br life takes hufoafrri, 
the hufband does wafte, the wife dies, the hufband fhall 
not be punilhed by this law; for the words of this att; 
be (a man that holds, tsc. for life) and the hui&nd 
held not for life 5 for he was feifed but in right of hi* 
wife, and the eftate wa*in his, wife, z lnft. 301. Hs 
that hath an eftate for life' by conveyance a$ Cuicjpna.. 
law, or by limitation of ufe, is a tenant within the fta- 
tute. 2 lnft. 302. Tenant for years of a moiety, 3d or 
4th part, pro tndiuifo^h within this att ; and fo it is of a 
tenant by the curtefy, or other tenant for life of a moiety, 
&t. 2 lnft. 302. 

Or a woman in dower] This is to be underftood of nil 
the five kinds of dowers whereof Littleton fpeaks, w/a. 
dower at Common law, dower by the cuftom, dower ad 
oflium et cleft*, dower ex effenfu pains , and dower J* 4 c 
pluit head* ; and againft ail thefe the attion of wafte did 

lie 
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lie at the Common law. j Inft. 303. If tenant in dojwef 
be of a manor, and a copyholder thereof commits wafte, 
an action of waftc lies again ft tenant in dower, 2 Infi. 
303. Action of wafte lies againft an occupant for life, 
becaufe he has fchfr-iaEate of the leffee for life, and holds 
for life, as the ftatule mentions. 6 Rep. 37. b. Dean 
and i baptyr of IVorafier. If a leffee for life be attainted 
oftrealon, by u^ich the leafe is forfeited to the King, 
wlio grants it over to I.S. and he afterwards does wafte, 
though he comes en U pefi, yet aftion of wafte lies againft 
him. 2 Roll. Abr . 826. So if a man diffeifes the tenant 
for life, and does wafte, yet action of waftc lies againft 
the tenant for term of life ; for he may have his remedy 
over againft the difeifor. Br. Wafte* pi. 138, Likcwife, 
jf ay ei'tate be made to A. and his heirs, during the life 
of B . A. dies, the heir of A . ihall be punifhed in an 
a&ion of wafte. 1 Infi. 54. n. 

But an a£tion of wafte does not lie againft tenant by 
ftatute merchant, elegit or ftaple, becaufe it is not an 
eftatc for life or years, and the ftatute mentions thole 
who hold in any manner for life or years. Contra, Ft/zb, 
Nat. 58 H. and there faid, that in the regifter is a writ 
again it him. 6 Rep- 37. Some books give the re a fon 
of it to be, becaufe the conufor, if he commits walte, 
may have a venire facias ad computandum , and the Wafte 
fhall be recovered in the debt. Fit%. Nat. 58. b. (K.) 
If a man makes a leafe for years, and puts out the lrf- 
fee, and makes a leafe for life, and the leffee for years 
enters upon the leffee for life, -and does wafte, the leffee 
for life ii all not be punifhed for it. 2 Infi. 303. Jf 
leffee for years makes a leafe of one moiety to A. and 
of the other moiety to B. and A. does wafte; the action 
ihall be againft both ; for the wafte of the one is the 
wafte of the other. Brownl. 238. Anon*. 

An action of wafte lies againft a devifee, and the writ 
may fuppofe it ex legatione, for it is within equity of the 
ftatute. Br. Wafte, pi. 132. if an eftate of land to 
be made to baron and feme, to hold to them during the 
coverture. &e. if they wafte, the feoffor fhall have 
writ of waltc againft them. Lit. foil. 381. If feme 
leffee for life marries, and the hulband does wafte, action 
lies againft both. 2 Roll. Abr. 827. And if in the 
above cafe, the hulband dies, action of wafte lies' 
againft the feme for the wafte he committed. Id. ibid. 

But if tenant in dower marries, and the hulband docs 
wafte and dies, the feme ihall not be punilhed for this. 
Id. ibid . Likewife, if baron and feme arc leffees for life, 
and baron docs wafte, and dies, the feme (hail be punifh- 
ed in wafte, if flic agrees to the eftate. Id. ibid. 1 Infi. 
54. Kel. 113. But if ihe waives the eftate, flic fhall 
not be charged. 2 Roll. Abr. 827. So upon leafe for 
years made to the baron and feme, wafte lies againft 
both. Id. ibid. And if baron and feme arc joint leffees 
for years* and baron floes wafte, and dies, aflion of wafte 
lies for this again It the feme. Id. ibid . Upon leafe for 
life, to baron and" feme, waftc lies againft both. Id. 
ibid. Likewife, if feme commits wafte, and then mar- 
jies, the oft ion fun 11 be brought againft both. Id. ibid. 
And the writ may be l^uod feterunt vaflum , or £>uod tutor, 
dumfda juit, fecit vafium. Br. Wafte, pi. 55. 

Jf baron, feifcd for life of his wife in right of his wife, 
does wafte, and after the feme dies, no a£tion of waftc 
Bessagainft the baron in tbe teuuit, becaufe he was feifed 
only in right of his wife, and the frank-tenement was in 
the feme. 1 Infi. 54. 5 Rep . 75. b . But if the baron, 

pofifcfled for years in right of the feme, does wafte, and 
after the feme dies, action of wafte lies againft the ba¬ 
son, becaufe the law gives t he term to him. 1 Infi. 54, 
SceCiJ& 4 , s» 

5. In what cafes in general, wafte map be reft rained by 
injunction in equity. 

If a tenant for life plant wood on the land, which is of 
fo potfonou* a quality that it deftroya tbe principles of 
vegetation, without an exprefs power in bis leafe, where 
it is ufttal to have fuch powers, it may be cpnfidered as 
wafte, and the court of Chancery may grant an injunc¬ 
tion. 3 New Abr . 493, MSS' Rep. Marquis of Powis 
V, Derail, Cane'. 


If there be leffee for life, remainder for life, the rever- 
fton or remainder in fee, and the leffee in poffeffion wafte 
the lands, though he is not punifhablc for wafte by the 
Common law, by reafon of the mean remainder for life ; 
yet he fhall be reftrained in Chancery, for this is a 
particular jnifehief. Moor 554, S. P. 1 Fern. 2\. 

S. P. 

But if fuch leffee has in his leafe an exprefe claufe of 
without impeachment of wafte, he ihall not be injoined 
in equity. 1 Vern. 23, 

Ji A. is tenant for life, remainder to B. for life, re¬ 
mainder to firft and other fons of /?. in tail male, re¬ 
mainder to B. in tail, &c. and B. (before the birth of 
any fon) brings a bill againft A . to ftay wafte, and A . 
demurs to this bill, becaufe the plaintiff had no right to 
the trees, and no one that had the inheritance was party ; 
yet the demurrer will be over-ruled, bccauie wake is to 
the damage of the publick, and B. is to take care of the 
inheritance for his children, if he has any, and has a par¬ 
ticular intereft himfelf, in cafe he comes to the cilate. 
Datfhlv. Chapnefi, 1 Eq. Caf. Abr. 400. See ibid. Cook 
v. IVhairy, and Carew v. Carew. 

it feems to be a general principle, that tenant in tail, 
after podibility, (hall be retrained in equity from doing 
watle by injunction, tire. becaufe the court will never 
fee a man difinherited ; per Chan. Finch. And he took 
a divert/tv where a man is not punilhahle for walk*, and 
where ne hath a right to do wafte ; and cited Uvcdale' s 
cafe, 24 Car. 1. Ruled by lord Roll, to warrant that dif- 
(hnrtiou. 2 Show, btp.pl. 53. Abrahal v. Bubb. 

A. devifed lands, on which timber was growing, to 
his wife for life, remainder to B. in fee, paying lcveral 
legacies within a limited time, and in default of payment, 
the remainder to C. he paying the legacies^ and on a bill 
brought by B. the court gave him leave to cut timber for 
the* payment of the legacies, though it was oppofcd by 
the tenant for life and the devifee over, he making fatif- 
faftion to the widow for breaking the ground by carriage, 
wafte, &c. 2 Vern. 132. CLxtcn v. Claxton. See ib. 

218, Ajj/mwalev. Leigh & at' . 

A leafe without impeachment of wafte takes off all re- 
ftraint from the tenant of doing it; and he mny in fuch 
cafe pull up, or cut down wood or timber, or dig mines, 
&c. at hi* pleafurc, and not be liable t > any attion. 
Plowd. 135. But though the tenant may let the houfes 
be out of repair, and cut down trees, and convert them 
to his own ufe; yet where a tenant in fee-fimplc made a 
leafe for years without impeachment of waftc, it was 
adjudged that the Jeffor had Hill fuch property, that if he 
cut and carried away the trees, the leffee could only 
recover damages in a&ion for the trcfpafs, and not for 
the trees: Alfo it hath been held, that tenant for life, 
without impeachment of wafte, if he cuts down trees, is 
only exempt from an aftion of wafte, isle. 11 Rep. 82. 

1 Infi. 220. 2 Infi. 146. 6 Rep. 63, Dyer 184. Ami 

if the words are, to hold without impeachment of 
walle, or any writ or aftion of wafte, the leffor may 
feizc the trees, if the leffee cuts them down, or bring 
trover for them, Wood's Infi. 574. 

Jn many cafes, likewife, the court of Chancery will 
reftrain wafte through the leafe, &c. be made without 
impeachment of waftc. For,—-the claufe of without im¬ 
peachment of wafte , never was extended to allow the de- 
ftru&ion of the eftate itfclf, but only to excufe for per- 
imffive wafte, and therefore fuch a claufe would not 
give leave to fell or cut down trees ornamental or Wel¬ 
tering of a houfe, much lefs to deftroy or dernolifh a 
ho ufe* itfclf. See 5 New Abr. 495, MSS. Rep. in Chan. 
1744. Packing ton v, Paciington, and 2 Freem. Rep. 53. 
Abraham v. Bubb. Where A , on the marriage of his 
eldeftfon, in confideration of io,oop/. portion, fettled 
(inter alia) Raby caftle oh hxmftft for life, without im¬ 
peachment of wafte, remainder on his fon for life, and 
t<#his firft and other fons in tail male ; afterwards, hav¬ 
ing takeu fo me difpleafure to his fon, he got 200 work¬ 
men together, and of a fudden Impped the caftle of the lead, 
iron, glafs, door,6, and boards, fcfr. to the value of 3000 1. 
And the courr, on the fan's filing his bill, granted an 
injunction to ftay committing walle in pulling down the 
11 1 callle, 
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Caftte, and upon hearing the caufc, not only this injunc¬ 
tion to continue, but that the caftle (houldbe repaired, 
and put ih the Tame condition it was in} and for that 
purpofe a commiflion was to iffue to afeertain what Ought 
to be repaired, and a mailer to fee it done at the charge 
and exptnee of the father, and the fon to have his cofts. 
2 Fern. 758, 739. 1 l6l. S. C. Font v. Id. Ber¬ 

nard. Vide 1 P . Will. £27. 

C. What relief may be given in equity, in Hafts of nvafe* 

A bill was brought to reftrain tenant in dower from 
getting peat; Lord Chancellor difmiifed it with colls, as 
it appeared to be vexation."; the peat (be fold not being 
above the value of 10 d. But herein it was faid* that 
digging peat is in many places the ordinary boot ; and 
perhaps the only fruit that can rife from the land. They 
do not can y away the foil, for they dig off the turff, then 
take awav the peat, and Jay the turff down again : And 
the tenant for life can no more dig peat to fell, than cut 
down timber to fell ; and the Chancellor faid, if he was 
to give any relief, he mull direft an iffue ; but that die 
oufc was of too frivolous a nature to maintain the ex¬ 
pence. 5 New Abr. 496. MSS. Rep. Wiljbn V. Bragg. 
174 z. Vide 2 l ent. 392. Jianfon v. Derby. 

A. tenant for life, remainder to truftees to preferve, 
Ir'e. iemainder to C. the plaintiff in tail, remainder over, 
with power to A. with confent of truftees, to fell timber, 
and the money ariiing to bevelled in lands, lAc. to the 
fiirr.r ufes, A . felled timber to the value of 3000/. 
without confent of truftees, who never intermeddled j and 
A. had fuffered fume of the honfes to go out of repair, 
C. by bill prayed an account and injunttion. The mailer 
of the rolls fa id, that the timber might be confidered un¬ 
der two denominations, to wit, fuch as was thriving and 
not fit to be felled; and fuch as was unthriving; and 
what a prudent man and good hufband would fell; €fff• 
and ordered the mailer to take an account, ts c. and the 
value of the former, which was wafte, and therefore be¬ 
longs to the plaintiff, who is next in remainder of the 
inheritance, is to go to the plaintiff, and the value of the 
other is to be laid out according to the fettlement, t£c. 
but ns to repairs, the court never interpofes in cafe of 
permitiive wafte, either to prohibit or give fatisfattion, 
:n it does in cafe of wilful wafte ; and ;: Wh£re the court 
hath jurifdi&ioft of the principal, via. the prohibiting, 
it does in coiifequcnce give relief for wafte done, either by 
way of account, as for timber felled, or by obliging the 
party to rebuild, &c. ns in cafe of houfes, fcfr. and men¬ 
tioned Lord Bernard ’s cafe as to Rahy Caftle. 2 Pern. 738. 
But as ro repairs, it was objected, that the plaintiff hefe had 
no remedy at law by reafbn of the demefne eftate for life 
to the truftees, between plaintiff *s remainder in tail, and 
the defendant’s eftatefor life, and that therefore equity 
ought to interpofe, lAe. and thatit was a point of con- 
fciencc. Srd nett allf'catrtr* 5 New Abr, 496. MSS. Rep. 
Mnh. vac. 1733. Caflemain v. Lord Craven. 

A lord of a manor may bring a bill for an account of 
oar dug, or timber cut by the defendant’s teftator. Thus, 

A cultomary tenant of lands, in which was a copper 
mine, that never had been opened, opened the fame, and 
dug out and fold great quantities of oar, and died 5 and 
hi 1 , heir continued digging and difpofingof great quanti¬ 
ty nut of the fame mine. The lord of the manor brought 
a bill in equity againft the executor and heir, praying an 
account of the laid oar; and alledged that thefe cuftomary 
tenants were as copyhold tenants, and that the free¬ 
hold was in the plaintiff as lord of the manor and owner 
of the foil; and that the manner of palfing the pretaif- 
lcj, was by furrender into the hands of the lord, to the 
ufe of the furrertdrer. L was infilled for the defendants, 
that it did not appear, that the admittance in this cafe 
was to hold ad Qoluntatem domini frtundum eonfuetudintm ; 
Ifr. without which words, it was infilled, that there 
could be no copyhold, as had been adjudged in Lord Ch. 
(. licit'$ time* And Lord Chan. Cewpcr fnid it would 
be a uprnach to equity to fayj that where a man has ta¬ 
ken .'umilu r’s property, as oar, or timber, and difpofed 
of it in his life-time, rfnd dies, there ftiould be no remedy. 
P. Will Rep. 406. pi. i» 2. Bijbcp of IVinebtfitr v. 
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Knight. Vide Fin. K/f. »JJ. Wity v. Sir Ed. Stradiing. 

2 Vern, 263. pL 247. 

One feifed in fee of lands in which there were mines, 
all of them unopened, by a deed conVeyed thole lands, 
and all mines, waters, trees, &c. toWfce* and their 
heirs, to the ufe of the grantor for life, (who ftron after 
died) remainder to the ufe of A. for life, remainder to 
his firft, &b, fon in tail male fuccefiively; remainder to 
B. for life, remainder to his firft, &e. fon in tail male 
fucceftively, remainder to his two fifters C. and D . and 
the heirs of their bodies, remainder to the grantor in fee. 
A . and B . had no fons, and C. one of the fifters died with¬ 
out iffue, by which the heir of the grantor as to one 
moiety of the premiftes, had the firft cftaie of inheritance: 

A. having cut down timber and Ibid it, and threatned *0 
open the mines; the heir of the grantor, being feifed of 
one moiety ut fupra , by the death of one of the lifter* 
without iffue, brought his bill for an account of the 
moiety of the timber; and to ftaya^s opening of any 
mine: And it was adjudged the right to this timber be¬ 
long s to thofc, who at the time of its being fevered from 
the Freehold, were feifed of the firft eftate of inheritance, 
and the property becomes vefted in them. 2 P. Will* 
240. H bitfield V. Remit. 

A bill was brought againft the executors of a jOintrefs, 
to have a fatisfaition out of affets for permiflive wafte 
upon the jointure of the teftatrix, fAc. But by Comper 
J. the bill muft be difmiffed, for here is no covenant that 
the jointrrfs {hall keep the jointure in good repair ; and 
in the common cafe, without fome particular circum- 
ftances, there is no remedy in law or equity for penoif- 
five wafte after the death of the particular tenant. Fin. 
Abr . tit. Waft, p. 523. cites MSS. Rep. 1 Geo. 1. in 
Cane*. Turner v. Buck. 

It has been faid in equity# that remainder-man for life 
{hall, in wafte, recover damages in proportion to the 
wrong done to the inheritance, and not in proportion only 
to his own eftate fOt'Jife- 1 Fern. 158. Brow* v: 
Bi'trum. 

A, being tenant for ninety-nine years, if he (hould fo 
long live, with truftees to preferve remainder to his firft 
and other fons in tail, remainder to B. in tail. A. and 

B. before iffue bom of A. fell timber. The eldeft fon 
of A. afterwards bring his bill, for an account and fa- 
tisfa&ion of the timber againft B . TrrLord Chan. Plain¬ 
tiff has no remedy at lam either in his own name, or in 
the name of his trdftees. ' A. if he had not contented to 
it, (hould have brought trefpafs ; for tenant for years is 
confidered as a fiduciary for remainder-man or liis lefibr. 
If A. had had an eftatefor life, and no limitation to truf¬ 
tees, the plaintiff could have had no remedy; bccaufis 
tenant for life might have barred, or furrendered thu 
whole eftate to the remainder-man : But here the free¬ 
hold was in the truftees; and the folieflion of leffee for 
years is in law the poffeflion of the owner of the freehold. 
The truftees however could not here have maintained 
wafte, becaufe the Common law gave no adtion of wafte, 
but to the owner of the inheritance; and the ftatute of 
Gloueefier gives the writ to the fame pci fon j but the truf¬ 
tees arc in no other condition thah remainder-man for 
life. Truftees may bring a bill in equity to ftay wafte, 
before the contingent remainder comes in ejfe. If the 
truftees had brought fuch a bill, the court, as to trees 
a&ually cut* would have obliged them to have made fa- 
tisfa&ion in money, to have been fecured to attend the 
contingent ufes. Where there is tenant for life or years 
fubjedl rt> wafte, and timber is blown down, the owner 
of the firft remainder in tsdl vefted, (hall have it j for the 
Common law confiders\ltr* 35 ftiuu^in continence a* 
no eftate : and when the tree is fevered* ;h^.p^opcttyVcTis 
in fomebody. If there be tenant for lift, remainder for 
life* remainder in fee* rtmaindfcr-man can have no atlion 
for waft ^'becaufe plaintiff muft recover the place walled, 
which’would be injuftice to the remainder over*; but fuch 
a remainder-man of the inheritance aftAr the intervening 
eftate may have trover for the trees* and if remained- 
man for life dies iu the life of remainder-man in fee, he 
may bring wafte .-^-Though an injunction is .1 proper re¬ 
medy, yet it has never been determined that a bill for an 

account 
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account cannot be maintained afterwards: And tho* a/Qfpeace m^y^aufc thefe night-watches to be duly kept t 
recovery was fuftercd after wafte done, it was to the .which is tope cepipofed of men of able bodies, and fuf- 
ufe of plaintiff and his heirs, which is no new ufe, and. ficiently ws$pogcd: And none but inhabitants in the fame 
ought not to bar waft* in equity. It is true, aftion of town are compellable to <uvticb, who are bound to keep ifc 
wallc dies with thfc^jjnon, but tho* wafte will not lie at in turn ; or to find other fufficient perfons for them, or on 
law, as the perfon committing it is dead, yet be may have refufal, are indi&able, (SV. Co. Lin. yo. Cro . Eliz. 
relief in tl& court. It has been held in all cafes of fraud, 204. By a late ilatute the watch of St. James's pariffi, 
the remedy never dtps with the perfon, but relief may be. and Hanover ^Square are regulated ; the veftry to chufc a 
had again(t the executor out of aflets; and this court will fufficient number of watchmen, and one beadle for each 
follow the afleta of the party liable to the demand; and ward, and appoint (lands, and what wages or allowance! 
collufion in this court i$ the fame as fraud. Decreed a Ihall be made them ; and may make orders for their bet- 
fatisfadion to he Made to the plaintiff for the nialue of the ter government, f$c. The watchmen (hall apprehend all 
timber, as lie is now tenant in fee of the eftate; but would rogues, vagabonds, and other difturbers of the peace, and 
not give any intereft, as that would be carrying it too far, deliver them to the conftable of the night, in order to be 
^ New Abr. 499. Garth v. Cotton. See as to wafte gene- carried before a jufiice, \Ac. Veflries may aflefs houfea 
rally, Black . Com. z V. 281. 3 V. 223. How prevented to defray the charge of watchmen and beadles, not ex¬ 

in equity. Id. 3 V. 438. Impeachment of wafte. Id. z V. cecding 4 d. in the pound of yearly value, and col- 
283. As t0 knds, Id. 2 V. 14, 91. and as to lectors to account, St at. 8 Geo. 2. c. 15. The like 

the writ of wafte, Id. 3 V. 227. For mere learning on particular adts, for regulating the nightly watch in the 
this fubjed, fee 5 New Abr. and 2 z Via* Abr . tic, Wafte. pari flies of St. Martin in the Fields, St. Fattl Covcnt-Gar- 

den. Sc. Margaret , and St. John the Evangelill, and Sr, 
7. Of the proceft, Sec. in wafte . Anne, within the liberties of Weftmhifter ; aifo con liable s 

(hall twice or oftner every night, go about their pariflies. 
The proccfs incident to adlion of wafte , is firft a writ and with the watchmen ufe endeavours to prevent fires, 
of J'ummons made by the curfitor of the county where the murders, and robberies, dsfr, and to that end apprehend 
land lies, and on the return of this writ the defendant may malcfadtois, fufpcdled perlbns, ijc. 9 Geo. 2. c. 8, 13, 
cjftin, and the plaintiff adjourn, tAc. Then* a pone is 17, if > 9 * The watch of the parifli qf St. Andrew HoU 
to be made out by the filazer of the county, on the return horn in the county of Middhfex, to be under the fame re- 
of which a dijlringas iffues for^the defendant to appear, gelation, by Seat. 10 Geo, 2. c. 25. Watchmen in the 
and upon his appearing the plaintiff dec lares, and the de- city of London, fee Conftablcs of London. 
fendaut pleads, dSfc. Or if the defendant makes default, Perfons aggrieved by affeffments for watch and 
a wiit bf enquiry goes to the fhcriffto enquire by the oath ward may appeal to the Mayor, f£c. ii Geo. 1. c. 18. 
of twelve jurors what damage the plaintiff hath fuftained, f. 13. 

and then the party hath judgment to,recover the treble of &tntci;e&, made by artificers, arc to have the makers 
it; aifo after judgment entered, a writ cf feifin is award- name!}, under the penalty Of ZoL Scat. 9 & 10 ty 1 
ed to the lheriff to give pofleflion to the plaintiff of the 3. c. ft8, 

place walled. Comp. Attorn. 250, 251, 258, 239, And t&atct, In which are included navigable rivers and 
a plaintiff (hall have colls in all a&ions of wafte, where dreams, the ftatutes relating to* Vide Rimer*. 
the damages found do not exceed twenty nobles, which 22 Iattr~ 3 &&(ijff» An officer in port-towns, for the fearch- 
he could not by the Common law. Stat * 8 id 9 lV. m 3. e. ihg of (hips. Aifo in the city of London, there U a water - 
11. A common writ of wafte is of this form. GEORGE bailiff who hath the fupervifing and fearch of fifh brought 
the Third, Sc c. To the jherff of S. Greeting: If A. B,, thither; and the gathering of the toll arid ng from the 
ftmll fecureyou, See. then fummon by good fitmmoners C. D. Thames: And he attends on the Lord Mayor, having the 
that he be before our juft ices, &c. to jhew why, whereas by principal care of marfhalling theguefts at bistable; and 
the common council cf this kingdom of England, it is pro- arrefts men for debt, or other pgrfonal or criminal matters 
•vided, that it jhall not be lawful for any man to Commit upon the river of Thames. 28 H. 6 . c, 5. 
wafte, fpoiL tr deftrudion in lands , boufts, woods or gar - CuiatCV-COUrfc, A water-courfe does not begin by 

dens to him dtmijed for term of life or years ; the Jaid C. prescription, nor yet by affent, but begins ex jure naturae 

in a houfe, lands and woods at W. which he holds for the having taken this courfif naturally, and cannot be divert- 
term of hi* life* °f the demife of the fold A ♦ hath made cd. JPer Whitlock J. 3 Bulft. 340. in cafe of Surry v. 
wallc, Jpoil, and deftrudion, to the difinberiting of him the Piggot . 

feud A. and again]} the form of the provifton aforefaid, See. Adlion on the cafe lies for diverting a water-courfe to 

See Supra. my prejudice. See Adion on the cafe, and Hot. 32. Skin. 

Cdladcl-^OiDl, (From the Sax. Waf-heal, i. e. Health 316, 389. 5 Mod. 206. and 22 Fin. Abr. 525, 528. 

be to you) A large filvcr cup or bowl, wherein the Saxons , £ 2 tntcr-gAge, A fea wall or bank, to reflrain the cur¬ 
at their cntcrtainmeifts, drank a health to one another, rent and overflowing of the water: Anditfignifies an in- 
in the phrafe of waf-heal: And this waftel or waf-heal ftrument to gauge or mcafurc the quantity or deepnefs of 

howl, was fet at the upper end of the table in religious any waters. 

houfes for the ufe of the Abbot, who began the health or CfftatCC-gang, ( Walergangium ) Is a Saxon word for a 
pocutum char it a tit to Grangers, or to his fraternity. Hence trench or courfe to carry a dream of water ; fuch as 
cakes and fine white bread, which were ufuallj Topped in are commonly made to drain water out of marihes. Ordim 
the waftel bowl, were tailed IVaft cl Bread. Matt, Parif. Nat if. de Romn. Chart , H. 3. 

14^ CSatet-pbel* Was a rent paid for fifhing in; or other 

GttaGojB, Were a kind of thieves to called j men- benefit received from fome river. Chart 15 Hen. 3. 
tioned among robbers, draw-latches, Vdc. Stat. 4 Hen. C&atct-mcafutc, Is.greater than PFinchqfter meafsre, and 
4. on 27. nf®d for felling of coals in the pool, &c. mentioned in the 

(ESUtcl), Is to (land (entry or attend as a guard, (5<f. Stat. 22 Car. 2, c. n. 

And watching is properly for the apprehending of rogues CHatCttnetl. . The Lord Mayor and court of aldermen 
In the nftrht, as wapdivg 1 3-fo^the day ; and for default in London, hav^ 'a great power in the government of the 
he townihip may be putiiihed. In Company of Watermen, and appointing the fares for ply- 
all towns, fc^Tbetwcen the day of Jfcenfion and Michael- ing on the Thames^ and the jbftices of peace for Middle - 
mas-day, night-watches are to be kept, in every city fes^ and other adjoining counties, have likewife authority 
with fix men at every gate; and fi* or four in towfcs; and to.ti.enr pad determine offehces, &c. Watermens names 
every borough (ball have twelve men to.watch, or accqrd- are to be regiflered; and, their boats be twelve foot and 
ing to the number of the inhabitants of the ; place, frpm a naif long, and four foot and half broad, or be liable to 
fuu-fetting to fun-rifing; who arc to arreft ltrangcrs fu- forfeiture : And watermen taking more than according to 
fpe&ed, and may malce hue and cry after them, and the fares affeffed; Qiall forfeit 40 s. and fuffer half a year’s 
juftify the deuiningthem until the morning; An&'watcfos imprifo»^® tt ^ refofing to carry perfons for their 
(hall be kept on the fea coails, as they have been wont .to fare^bf knprifQncd for twelve months; Aifo none (hall 
be. Stat. 13 Ed, 1. c. 4. $Hen. 4. c. 3. Every jnllice ply oh the river, but fuch as have been apprentices to 

wain men 
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watermen for feven years,J^r. Stat. 2 
c. 16. 20 Car. 2. c. 7. The lightermen on thtTbimes, 

and 'watermen are made a company ; and the Lord Mayor 
ami Aldermen are yearly toeled eight of the heft 

and three of the belt lightermen to be overfors and 
rulers ; and the watermen to chule aififtanti at the prin¬ 
cipal Hairs, for preferring good government; and the 
rulers and affillants may make juIcs to be obferved under 
penalties, &c. The rulers on their court-days, ihaH 
appoint forty watermen to ply on Sundays* for carrying 
paflengers crofs the river ; and pay them for their labour, 
and apply the overplus of the money to the poor decayed 
watermen: And where perfons travel on a Sundry with 
boats, they ate to be Iicenfed and allowed by a juflice, 
on pain 'of forfeiting 5 j. n & * 2 { /r * 3 - e - 2I * . No 
per fun working any wherry boats, or barges on the river 
Thames, lhall take an apprentice or fcryant, but fuch <ua- 
tit men as are ho 11 (deeper*, (Ac. on pain of 10/. And no 
apprentice lhall take upon him the care of any boat, nil he 
is iixteen years of age, if a waterman'* fon ; and lever,- 
uth, if a landman’s i unlefs he hath worked with Tome 
able waterman for two years, under the penalty of 10 j. 
And if any perfon not having ferved feven years to a 
watt* man, &c. row any boat on the laid river for hire, 
he (hall forfeit 10/. But gardeners boats, dung boats, 
filhcrmen, wood lighters, weftern barges, lAe. are ex¬ 
cepted. The penalties to be levied by diftrefs, for want 
of which the Lord Mayor, or a juftice of peace may com¬ 
mit the offenders to the houfe or correction for any time 
not exceeding a month, nor lefs than 14 days, &c. Stat, 

2 Geo, 2. c. 26. W mermen ufing boats, &e. upon ux 
Thames, are not to take any apprentice under 14 years 
old, who iliall be bound for feven years, and mrollcd in 
the book of the watermens company, on pain of 10/. 
And 110 more than two apprentices to be taken atone time, 
when the foil hath ferved four years, under the like pe- 
nalty- No tilt boat, rowbarge, 1 st. lhall take in above 
thirty-feven paflengers, and three more by the way ; nor 
any other boat above eight paflengers, and two by the 
wav, on forfeiture of 5 L for the firft offence, and 10/. 
fur the fecond, tsc. And in cafe any perfon be drowned, 
where a greater number is taken in, the watermen to be 
puilty of felony, and tranfported : Alfo tilt-boats ufed bc- 
uvecn London Bridge and Gravefend lhall be 15 tuns, and 
not under, and the other boats 3 tuns. And rulers of the 
company of watermen are to appoint two officers, one at 
Jtillinrfeatc at high water, and another at Gravefend, to 
ring a bell tor the tilt-boats, fcTe. to put off; and they 
not’immediately proceeding in their voyage with two fuf- 
iicient men, ffia 11 forfeit 5 l - Ieviab] ^ on th «f boat? ’ 
tackle, tTV. Per Ions navigating flat bottomed boats or 
bames, not fubjett to the penalties of the ad 10 Geo. c. 
3i. & The fares of watermen affeffed by the court of a.- 
dunicn, are tiom London Bridge to Limchouje . Batch\ff- 
Cro/K &c. Oars I j. bkullcrsti^. M apping dock, AV 
therhitb church flairs, &c. Oars 6 d. and fltullcrs 3 4 . 
y, 1,111 either tide of the water above the Bridge to Lambeth 
and/'. mm -Lull, ^ Ikullers 6 et. All the llaus be¬ 
tween London Bridge and Wefminjlcr, oars 6 d, and lkul- 

caatc t* sD^tlca!, A way of purgation ufed by the Saxons . 
See O tdtai, and Black. Com. 4 33 ^* 

Cditcrfcapr, (From the Sax. Waiter, Aqua, C’ Schap, 
ductus ) An aquedudl, or paflage for wafer . 

&iatlfu$ thcct, Is one of thofe four ways which the 
Bomans are Loci to have made here, and called them (»an- 
fulares, Pra tonus, Mihtares iA Puhlicas. This ft feet is 
olherwife called U trlam Jireet. Et Jlrata quamfihi M et he 
rev is ab orient ah mart ufque ad Occident ale per Angham 
jl rave runt. .R. Hov. f. 248. a. n. 10. This/m/ leads 
from Dover to London, St. Albans, Dunjlable, Tower after, 
Atberjlon , and the Severn, near the Wrekin in Shropjhire, 
extending itfelf to Angkjty m Wales. Anno 39 El. c. 2. 
The fecond is called Jketald-jlreet, fo' called ab 1 cents, 
fetching from Southampton over the river lfis, at AW- 
hndge ; thence by Cambden and Litchfield ; then it paffeth 
the river Derwent by Derby, fo to Bolfeover call If, and 
ends at Tmmcuth. The third was called The FvJJi, bc- 
caufc in Ibme places it was never perfefted, but lies as a 
x 


t]lt c h, leading from Cww vs*U through Drw.fi.irt, 
byS^, »«r tie frd*. and brf»d« Gentry 

tl ItinfiZ Newark, and fo to LmcoU 1 he fourth wju 

called Ermint or Erminagt-firttt, bc^numgat ot £foW, 
in ffrfl Walts, and going to Stulbimfu*, Sie Ut lawa 
of EiLari the CtmfrJ/ir, whereby thelc four publtck waya 
had the privilege ot Pax Kigts. See HoUm-Jbtli Cbrta. 
<vol. 1. cap. 19. and Henry of Hunting to/', Lb. I. in prtn~ 
c.pio. Ana in Leg. Mill. i. r. 30. there are three ways 
mentioned j but Ikenild-fireet is omitted, which was call¬ 
ed Iknild from the /cent, and jlreai, which lignifies a way. 
See an old defeription of thelc ways, made by Robert of 
Gloucejhr. Dug. Antiq. of A arw. p. 6 , Cowell. 

Cttabcfon, Is uied tor iuch goods as after Ih ip wreck do 
appear fwunming upon the waves. Chart. iB Hen. 8. *See 
fetion. 

fitta^.-cbanblcts. Jufticcs of peace lhall examine the 
goodnels o! wax-candles ; and chandlers are to take but 
3 «/. a pound for the candles, lAc. more than the common 
price of the wax, on pain o i forleiturc and to be liucd by 
the jullices, tSJc. Stat. II If. 6. c. 1 1. Wax~chandlers 
mixing with their wax, tallow or other deceitful fluff, 
lhall iojfeit the candles', and they arc to have ilamps or 
marks, which lhall not be counterfeited, under penalties, 
cj r. 23 Elite.. <*.8. 

CUtnjtlCOt, eragium) A duty anciently paid twice a year 

towards the charge of wax candles in churches .- Tuba- 

turn quod tn ecclejiis, pendebatur ad Jubmimjirationem ctr<r 
^ laminar turn . Spel m. 

Cia£, (Tia) A paflage, ftreet, or road. Litt. And 
where u man has a way to his dole, he cannot go further 
without a prdcription ; but it is held if he go to a mill or 
bridge, it may be oiherwife. 1 Ld. Raym. 75. See High¬ 
way. 

bee farther Black. Com. 2 V . 35. And as to difturbancc 
of a way, fee Adion on the Cafe, and Black. Com. 3 V. 
241. 

gjg agg atld mcatto, Committee of. When the Com¬ 
mons of Great Britain in parliament aflemblcd, have 
voted a fupply to his Majefty, and fettled the quantum of 
that fupply, they ufually refolve thexnlelves into wliat is 
called a committee of ways and means, to confidcr of ways 
and means to raife that fupply fo voted. See Black. Com. 

1 P. 307, 308. 

caealb, or moth. In the beginning of names of places, 
fignifics a fituation near wood, from the Sax. Weald, i. e. 
a wood : And the woody parts of the counties of Kent and 
Suffex, are called the Wealds', though mifprinted wilder 
in the ilatute 14 Car. 2. c. 6. 

C&ealrCtif, (From the Sax. Weal, i. e. Strages , is Reaf, 
Spoliath) Is the robbing of a dead man in his grave. 
Leg. Ethrlred. cep. 21. 

Cicav, A great dam made a-crofs a river, accommodated 
for the taking of filli, or to convej! a flream to a mill. 
And all wears for the taking of filli, J|re to be put down, 
except on the fea-coafts, by the ftatutes 9 H. 3. c. 23. 
and 25 Ed. 3. c. 4. Alfo commiflions lhall be granted 
to jullices, to keep the waters, furvey wears and mills, 
and to inauire of and corretl abufes ; and where it ia 
found by them that any new wean are made, or others 
altered to the nufance of the publick, the fheiili' by 
feire facias is to give the perfon making them notice of 
it; and if he do not amend the fame in three months,*he 
lhall forfeit too marks, &c. Slat . 1 IA 4 H. 4. 13 

Ed. 4. 

2 tffcabCV 0 . Perfons uffng the trade of a weaver , ftall 
not keep a tucking or fulling-mill, or life dying, &c. 
Or have above two loom? in a ho ufe, in any corporation 
or market-town, on pain oJ^rleilfngv^o/. a we^JL^\nd 
lhall ferve an apprenlicefhip of feven a weaver 

or clothier, or Avail forfeit 20 /. tA c. Stat. z & 3 P. {if 
M. c. 11 . 

etlcb, (Sax.) A covenant or agreement; whence to 
wedd, a wedded hulband, wedded bond-flave. Cowell. 

thecuftomary fervice which inferior te¬ 
nants paid to their lord in cutting down their corn, or 
doing other harveft duties. From the Sax: Wed, a cove¬ 
nant or agreement (whence to wedd, wedding, a wedded 
hulband, a wedded bond Have, C At.) and Biddan to pray 

or 
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or deft re, and rippan to reap or mow. As a covenant Of i 
the tenant to reap for the lord at the time of his bidding 
or commanding. Piroch. Antiq. 401. Cowell* , 

GEUcfe, {SeptiMrfi) Seven days of time; four of which 
weeks make a month, ( 2 e* And the week was originally 
divided into feaen days, according to the number of the 
feven planets . vfllene. 

KHefgh* {Waga) Js a weigh of cheefe or *wool 9 contain¬ 
ing two hundred and fifty-lix pounds; and in Effex the 
weigh of cheefe is three hundred pounds. A weigh of 
barley or malt is fix quarters, or forty-eight bulhels: And 
w ereml of a weigh of /ait, (2c. 9 H. 6 * c. 8 . 

ffltcigbtn, {Pondera) and Meafures, Are ufed between 
buyers and fellers of goods and merchandize, for reducing 
the quantity and price to a certainty, that there may be 
the lefe room for deceit and impofition. There are two 
forts of weights in ufe with us, was. 'Troy-weight and Aver- 
dupo'ts: Troy-weight contains twelve ounces to the pound, 
and no more; by which are weighed gold, filver, pearl, 
jewels, medicines, filk, wheat-bread, ( 2 c, and Averdu- 
pois contains fixteen ounces in the pound, by which gro¬ 
cery wares, copper, iron, lead, fleih, cheefe, butter, 
tallow, hemp, wool, (2c . are weighed : and here twelve 
pounds over are allowed to every hundred, fo as one hun¬ 
dred and twelve pounds make the hundred weight. Dalt* 
248. In the competition of Troy-weight, twenty penny¬ 
weights make an ounces twenty-four grains a penny¬ 
weight, twenty mites a grain, twenty-four droits a mite, 
twenty perits a droit, and twenty-four blanks a perit: 
And thr Troy-weight is faid to be 20*. Acrling in the 
pound ; and the A*verdapais weight 25 x. fieriing. 4 8 hep. 
Abr. 194. Fieta mentions a weight, called a Trane - 
weight, being the fame with what we now call Troy- 
weight ; and according to the fame author, all our weighs 
have their composition from the penny fterling, which 
ought to weigh thirty-two wheat-corns of the middle 
fort; twenty of which pence make an ounce, and twelve 
fuch ounces a pound; but fifteen ounces make the mer¬ 
chants pound. Fieta lib, 2. c. 12. By Magna Chart a, 

9 H. 3, c* 25. 14 Ed* 3. c* 12, 25 Ed. 3. c. 10. 27 

Ed. 3^ 12 e. There is to be but one weight, ( 2 c . through¬ 
out the kingdom $ but this is to be under Hood of the 
fame Jpecles of goods , otherwife the Troy ?.nd Averduj>oi$ 
weights would not be permitted. Every city, borough 
and town, fhali have a common balance, with common 
weights fealed ; on pain of 10 /. in the city, 5 /. the bo¬ 
rough, and 40 x. the town. 8 H* 6. c. 5. But only ci¬ 
ties and market-towns arc injoined to have common ba¬ 
lances, weights and meafures, by 11 H. 7. e* 4. And 
by this ftatute, weights are to be marked by the chief 
officers of places, and fealed, (2c* Refufing or delaying 
to do it, # ia liable to # a penalty of40x. And allowing 
weights not agreeable to the ftandard, incurs a forfeiture 
of 5 L ise* And tfie mayors and fuch officers are once 
a year to view all weights and meafures, and burn and 
dcltroy thofc which are dcfe&ive; alfo fine the offend¬ 
ers, ( 2 c* And two julliccs of peace have power to hear 
and.determine the defaults of mayors. Seethe flatutes 
jty Car. 1. c. 19. 22 Car . 2. c . 8* ( 2 e. and vide Meafure. 

eacfgbts of Suited, mentioned in fiat. 14 Ed, 3. 
ft. 1. c. 12. See AunceTweight* 

latent, genius, i. e* Peramtulatio , from the Sax. Wen- 
dam) Signifies a certain quantity or circuit of ground. 
Mental* Regal. Matter. deWye , fag* 3!. 

(Steve, (Sax. Were) Is the fum paid in ancient time for 
killing a man, when fuch crimes were punUhed with pe¬ 
cuniary jpiul&a, not death ; Or f it is pretiam redemptions 
of the offender. lag. £d* Led/, cap* 11. , 

IffiteteUtM, (irom the Sax, Were, i e. Pretiam Capitis 
Homines Occifi, (2 Ladism par tare) Was where a man was 
Bain, and the price at which he was valued not paid to his 
relations $ but the party denied the fad $ when he was 
to purge himfelf by the oaths of feveral perfons, according 
to his degree and quality, which was called Wertlada. 
teg. H. i. c. 13. 

CQcrgiil), ttjfcftgtlto, (Wergild**) The price of homi¬ 
cide 5 paid partly to the King for the loft of a fohjeft, 
partly to the lord whole vafifal he was, and partly to the 
jntK t of kin of the perfon Bait. LL* H, \* See Black. 
Com* 4 V. 188 , 308, 40 6* 


WHO 

i _ ^XeftaftRjConlage, Was the law of the Weft-SatoM'* 
See MenhenlagOf end Black. Com . 1 V* 65. 4 V. 40c. 

CQkftmttlfter, (JVeflmonafterium, Sax. Wtfi-mynfier, i. e. 
Occidentals Monafieriusn) 'The ancient feat of our Kings; 
and is now the well known place where the High Court of 
Parliament, and courts of judicature fit: It had great pri¬ 
vileges granted by Pope Nicholas ; among others, Ut am- 
flius in perpetuum Region confistutiotiis lotus Jit atque refo/t- 
torium regalium infigmum . 4 Inft. 255. By the St at. 22 

Geo* a. c. 49, A free market is to be created for thefale 
of filh in the city of Weflminfie*. 

fitteftmonp auh JKeUrnt, Filhing vcflels not to pro¬ 
ceed thither till the 10th of March, 15 Car. 2. c. 15. 

6&baI«0, And Sturgeon , vide Regal Fijhes , and Black. 
Com . 1 V* 223. 

In the northern feas, ( 2 c. See Green¬ 
land. 

(T&barf, (Wbarfa) A broad plain place, near fome 
creek or haven, to Jay goods and wares on that are brought 
to of from the water. 12 Car* 2. c. 4. 

Wharfage, (Wharfagium ) Is money paid for landing 
of goods at a wharf, or for flapping and taking goods 
into a boat or barge from thence : It is mentioned in the 
flatutes 17 //. 8. **. 16 , and 22 Car. 2. c. 11. 

vQfbtlvfS- By flatutes i Llim. c. 11. and 13 12 14 
Car. 2. c. 11. feet. 14. the crown is enabled by conimil- 
fion to afeertain the limits of all ports, and to hflign pro¬ 
per wharfs and quays in each port, for the exclusive land¬ 
ing and loading of merchandize. Vide rhe Statutes. 

ffifiarfingcr. Is he that owns or keeps a wharf: \ % 
Car . 2. and 22 Car . 2. And wharfingers commonly keep 
boats or lighters of their own, for the carrying out and 
bringing in of goods, in which if a lofs or damage hap¬ 
pens, they may in feme cafes be made anlWerablc. Lex 
Mercat, 133. 

G&bceUgc, {Retagium) Tributum eft quod rot arum nomine 
penditur ; hoc eft, pro plaujlris <2 carris tranjcuniibus . 
Spelrn. 

8SU)erlfc0fC0, The ancient Br'aijh chariots, that were 
ufed by perfons of quality before the invention of coaches. 
Stow's Sur*v. Load. pag. 70. 

A fword, from the Sax. Winn, i, e. to get, 
and Are honour; bccaufe honour is gained by the fword. 

Mapping, A punilhment inflitted for- many of the 
fmatler offences. 

None fhali ftnp, lade, or convey away 
any whtte-ajbes, to parts beyond fea, under the penalty 
of 6 x. S d* a bufliel. Star. 2(2 3 Ed. 6. cap . 6. 

*j£> fiber, Is a mulft on certain lands in or 
near the fore it of Whitehart, paid yearly into the Exche¬ 
quer impofed by King Hen. 3. upon Thomas da la Linde, 
j for killing a beautiful white hart which that King before 
had feared in hunting. Comb. Brit. 150. 

$ 3 t}ttC £ HtC 4 t£, Arc milk, butter, cheefe, eggs, and 
any compofition of them, which before the reformation 
were forbid in Lent as well as fleih, till King/ft». 8. pub- 
lifhed a proclamation allowing the citing of white-meats 
in Lent. Anno 1543. 

££1 bitelit, A duty or rent payable by the tinners in 
Devonjhire to the Duke of Cornwall. See 2 >uu-Rent. 

£ililjitc 4 " ;nt0. Payments or chief rents referved in 
filver or white money, called white-rents or blanch farms, 
reditusalbi ; in contradiftinftion to rents referved in work, 
grain, ( 2 c* Black. Com. 2 V. 42. 

fflHl)l'tC*fpttV0, A kind of Efquires called by this name. 

C&ljftfoittlCC, Thcfeaftof Pentteofle, being the fiftieth 
day after Eajhr : And is fo called, faith Blunt, becaufe 
thofe who were newly baptized came to the church be¬ 
tween Eaficr and Peuteeofte In white garments. Blount*s 
Did* 

&ab<tfon«foVtbftlg0, Mentioned in letters patent of 
King Hen. 8. to the Dean Of Worcefier * See Pcntecoftals . 

A kind of coarfe cloth in J>cionJbirt, 
about a yard and half a quarter broad, raw, mentioned 
in Stat. 5 H* 8. c* 2. 

<tabole*biO0ft. A kinfman of the whole blood is he 
that is derived, not only from the feme ancefto:*, but 
from the fame couple of anccficrs. See Black. Com. 2 

uK. S£!(c, 
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t&U, A place on the fea-lhore, on the bank of a 
river. I /^J. 4. But it more property fignifies a town, 
village, or dwelling-place; and it is often in the Saxon 
language made a termination to the nam e of the town, 
which had a complete name without it, as Lunden-wic, i. e. 
London town; fo Ipfwieh is written in fome old charters 
y'lllo do Gtppo Wieo, which is the fame thing, for Gipps is 
the name, and Gipps Wic is Gips Town, 
ffiilfca, A country houfe or farm, and there are many 
fiich houfes now called the Wick and the Wike. Cartular 
Ahbat. Glafton. pag. 29. 

CHicheucnf, A Saxon word for witchcraft, which occurs 
in the laws of K. Canut, cap, 27. 

CEfhOto, ( Vidua , Relifia) A married woman bereft of 
her hulband, left all alone. Liu, The widow of a free¬ 
man of London, may ufe her hufband’s trade, fo long as 
ftie continues a widow* Chart. K. Cha. I. 

ftRfoot&S'Cb&kntifr. In London the widow of a free¬ 
man, is, by the cultom of the city, in titled to her ap¬ 
parel, and the furniture of her bed-chamber, called # the 
Widow's Chamber, 

CSti&oU) of tl;c &fng, (Vidua Rcgh) Was /he that after 
her huiband’s death, being the King’s tenant in capite , 
could not marry again without the King's confent, Staundf. 
Pretrog. cap. 4. St at. 17 Edw. 2. and 32 H. 8. tap 
46. 

C&U&OtnbOOD, ( Viduitas ) The Hate and condition of a 
widow. — Sciant quod ego Margcria dc R. in vkluitate 
legitima pot eftate nua, remfi, relexavi, & c. Dat. apud, 
drc. Ann. 9 Hen. 4. 

GtBifc, (Uxor) Is a woman married ; and after marriage 
the will of the wife , in judgment of law, is fubjeft to the 
will of the hulband ; and it is faid a wife hath no will, 
fid fulget radiis mar it i, Plowd. 344. 4 Rep. A wife 

cannot contraft for any thing j or bring aftions, ftfe. 
without her husband. See Baton and Feme. Wife granted 
to another, vide Dower. 

GHfgrctoc, (From the Sax. Wig. i. e. Sylva, and Grew, 
Prapofitus ) The overfeer of a wood. Spelm. 

tiD/gbt Jftanb, Was anciently called Guith by the 
Britains ; whence it had many other names, as Ifia, 
Wot ha, &c. Law Lot. Dift . See St at. 4. Hen. 7. c. 
16. 

dtUMotol, Are not to be deftroyed by nets or other- 
wife, nor their eggs taken, under divers penalties by S/at. 
25 Hen. 8. c . 11. 1 Jac. 1. c. 17. 9 Ann. c. 25. Vide 
Game. 

Cff/U, Defirff of. An involuntary aft, as it hath no 
claim to merit, fo neither can it induce any guilt : The 
concurrence of the will, when it hath its choice either 
to do, or to avoid the faft in queftion, being the only 
thing that renders human aftions cither praife-worthy or 
culpable, S cz Black. Com. 4 V. zo, 21. But note, tref- 
pafs will lie for an accidental hurt. 

QKUt, Efiates at. An eftate at will is where lands or 
tenementa*are let by one man to another, to have and to 
hold at the will of the leflbr ; and the tenant by virtue 
of this leafe obtains pofleffion. Every eftate at will is 
at the will of both parties, landlord and tenant, fo that 
cither of them may determine his will, and quit his con¬ 
ned at, with the other at his own pleafure. Note, if 
tenant at will fows his lands, and the landlord before 
the corn is reaped, puts him out, yet the tenant /hall 
hive the emblements and free ingrefs, egrefs and re- 
grefs, to cut and carry away the profits. See Black. Com. 

■2 V. 145, 146. 

of the ItoiD. Though in general copyholders 
are ftill faid to hold their eftates at the will of* the lord, 
yet it is fuch a will as is agreeable to the cuftom of 
the manor; which cuftoms are preferved and evidenced by 
the rolls of the feverai courts baron in which they are 
e uered or kept on foot by the conftant immemorial 
ufage of the feverai manors in which the lands lie. See 
Black. Com. 2 V. 95, 147. 

Cllill, vitious. In all temporal jurifdiftions an evert 
aft, or lome open evidence of an intended crime, jb ne4 
ceHltrr, in order to demonftrarc the depravity of the 
will, before the man is liable to punirtunent. ^nd, as 
a viiious will without a vitious aft is no civil crime, fo, I 
on the other hand, an unwarrantable aft, without a vi- j 
4 


clous will is no crime at all. So that to coafuty|t i 
crime again ft human Jaws, there muft be, firft, a *vi- 
tious will; and, fecondly, an unlawful aft consequent 
upon fuch vitious will. See Black. CofiT^ V. 20, 21. 

mat, or Hall mzfil ana Ceftament, (Tcftamentum, 
ultima voluntas) Is a folemo aft or inftrupnent, r whereby 
a perfon declares his mind and intention'/*as to the di/po- 
falof his lands, goods or eflefts, and what he would have 
done after his death. Co. Lit/. 111. 

1. Of wills generally , and the technical terms, &C. 

2 . Who are capable of making a will or tefiament. 

3. What are the requifitet , to eonftitute a good will* 

4. Of wills to pafi lands and tenements. * > 

J. /» Mat language a mill may it wittn, and if tbt 

ctrcimflancei tf figning, /eating, atteftalm and /Mica- 
tion. 

6. Of re-publijhing of a will ; what Jhall amount to a 
re-publication, and where a re-publication Jhall make a dc- 
vife good. 

7. What Jhall be afujjicient proof of a will, and in what 
cafes devifees, legatees and creditors may be admitted to proVc 
a will. 

8. Of nuncupative wills. 

9. Of the nature and effeft of a will or tejlament and 
of a codtctl; and how wills Jhall be conftrued. 

I °. Of revoking a will, and where a will Jhall be fit 
afide for fraud. 

1. Of wills generally, and the technical terms, Ac. 

The Common law calls that a will when lands or te¬ 
nements arc given; and where it concerns goods and 
chattels alone, it is termed a tejlament: In a will of goods 
there muft be an executor appointed, but not of lands 
only withuhout goods; an executor having nothing to 
do with the freehold. ■ 1 Infi. i,,. If lands arc given 
by will, it is called a devife; and goods and chattels 3 
iegacy: And there is this diverftty between lands and 
goods given by a will, that when lands are devifed is 
fee, or for life, the devijee lhall enter without the ap¬ 
pointment of others: In cafe of goods and chattels there 
muft be the aflent of the executor, &c. Swinh. 24 If 
lands are given and devifed by will, the will ought to be 
proved in the Chancery ; and of goods it muft be in the 
fpiritual court: A will both of lands and goods, maybe 
proved in the fpiritual court. Ibid. A will hath not 
force till after the teftator’s deceafe; but then without 
any further grant, livery, fcV. it gives and transfers eftates, 
and alters the property of lands and goods, as effeftual- 
ly as any deed or conveyance executed in a man’s life¬ 
time; and hereby defeents may be,, prevented, eftates in 
fte-fimple, fee-toil, for life or years, fc/V. be made; 
And he that takes land by devife, is :n nature of a pur* 
chafer. Litt. 167. A devifee is in by aft executed in the 
devifor $ hfe-time, though it be not confummatcd till his 
" e ? th _ r Rep ' And thercforc a devife fhall take ef- 
reft, before a defeent: But an heir may be in the land 
by defeent, notwithftanding a devife made to him; and 
to give a thing by will to fuch a perfon to whom the law 
gives it, is as if it had not been given, 2 And. 11. Moor, 
La. 496. Styles, 149. * 

He who makes the teftament, is called the teftator; and 
when a man dies without a will, he is faid to die inttfate. 
Shop. Abr part. 4. </*r. Teftament. A teftamentaryTche- 
dule without witneffes, or an executor, has been de¬ 
clared a will. 7 " - - - - 

There are two 



d. 

writing, which is, where the mind of tSe teft*tor, 7n hri 
hfe-time, by himfelf, or fome other by his appointment 

“ .1?* ,n fecon %. hy word, m without 

writme, which is, where a man is iiclt, and for fear 
f want of tnemory or fpeech, Oonld fuN 
prize hnn, that he fhould be prevented, if he llaid the 
wntmg of his teftament, defires his neighbours and friends 
» bear wanef. of h« !aft will, and than declares the 
fame prefently, by word, before them : And this is cal¬ 
led a nuncupative oy nnneupatory will or teftament, and 
this being aiter the death proved by withefles, and pw in 

Writing 
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wMinghy the ordinary, is of is great forte for toy Other 
thing, ibut land, as when at the firft in the life of the 
teilator it is put in Siting, i hfi. m. Pert* / 476. 
Woody part >. codicil is alfo in writing or by 

word, as a will or teftament is. The civilians have 
other diviifons dk wills and teftaraents, folemn and un* 
folemn, privilegefrand unprivileged, whereof the Com¬ 
mon law makes no mention. Id . ibid* 

a. Who are capable of making a will or tejlament , 

An infant, until he be of the agd of 21 years, can 
make no will of his lands by ftatute 32 H* 8. c . i. 
But by fpeciat cuftom in tome places, where land is devife- , 
able by cuftom, he may devife it fooncr; and of his 
goods and chattels, if he be a boy, he may make a will 
at fourteen years of age, and not before; and if a maid, 
at twelve years of age, and not before: And then they 
may do it without and againft the confcnt of their tutor, 
father, or guardian. 32 H. 8. c. 1. 34 H. 8. c. 5. 
Swinb. part 1 1 . fed. 2 . 

If he or fiie hath attained to the laft day of 14 or 12 
years, the teftament by him or her in the very laft day 
of their fevcral ages aforefaid, is as good and lawful, 
as if the fame day were already then expired. Ibid . Like- 
wife, if after they have accomplished thefe years of 14 
or 12, he or (he do cxprefsly approve the teftament made 
in their minority, the fame by the new will and decla¬ 
ration is made ftrong and effectual. Swinb. part 1 1. fell. 
z. And yet feme fay an infant cannot make a will of his 
goods and chattels until he be of 18 years age. 1 Injl. 
89, b . It has however been agreed in equity, that a fe¬ 
male may make a will at 12 yeais of age of a perfonal 
eftate, and a male at 17 years of age or 15, if he be a 
perfon of diferetion. 2 Pern. 469. 

A feme covert cannot make a will of her lands and 
goods, except it, be in fome fpecial cafes: For of her 
lands (he can make no will with or without her huibami’s 
content, flat. 32 & 33 H. 8. 4 Rep. $ I. Bro. Tejla- 
mint , 13. But of the goods and chattels file has, as ex¬ 
ecutrix to any other, me may make an executor with¬ 
out her hulband’s confent ; for if fiie does not fo, the 
adminiftration of them muft be granted to the next a- 
kin to the deceafed teftator, and (hall not go to the huf- 
band. 12 H, 7. c . 24. Perk . fed. 502, Fits, Exec, 
40. But now even of them (lie can make no devife with or 
without her hulband’s leave, for they are not dcvifeablej 
and if (he devifes them* the devife is void. Plowd. 
526, 

Of the things due to the wife, whereof (he was not 
poffefied during the marriage, as things in aflion, and the 
like, (he*may make her will, at Icaft (he may make her 
huiband executor of her paraphernalia , via. her neceflary 
wearing apparel, being that whicn is lit for one of her 
rank. Some fay, ihe may make a will without her 
husband’s leave, others doubt of this; however all agree, 
that (he, and not his executor* (hail have this after her 
husband’s death; and that the husband cannot give it 
away from her, and of the goods and chattels her huf- 
band has either by her or otherwife, (he may not make 
a will without the licence and confent of her husband 
iirft had fo to do: But with leave and confent (he may 
make a will of goods, and make him her executor if 
(he yill. And it is faid alfo, that if (he does make a will 
of his goods in truth without his leave and confent, and 
after her death he fullers the will to be proved, and de¬ 
livers the goods accordingly* ift this cafe the teftament 
is good*: And yet if the husband gives the wife leave to 
make a will of his goods, and ihe does fo, he may revoke 
the fame at any time in her life-time, pr after her death, 
before the will is provedL But a woman after a contra# 
with any man, before Marriage, may make a will as 
well as any other, and Sp not at all difabled hereby. 1 2 
//. 7, 24. 18 Edw. 4. it. Perk. feB. jot. Fitz. Exec. 
28, 109* Bro.TeJla, 11. Likewife, a wife, whofe huf- 
band is baniihed by aft of parliament for life, may make 
a will as a feme foie. 104. 

A mad or lunatick perfon, duiing the time of his in- 
fanitv of mind, cannot make a will of lands or goods; 
but iuch a one as hath his India intervalla , clear or calm 
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intermifiions, m *Y* during the time of fuch quietnete 
and freedom of mind, make his will, and it will be good i 
Swinb. 11. / 3. So an ideot, i. e. fuch an one as 
cannot number twenty, or tell what age he is, or the like* 
cannot make a will or difpofe of his lands or goods; 
and although he make a wife, reafonable, and fenfible 
will, yet it is void: But fuch a one as is of a mean un- 
derftanding only, that has gnffum caput, and is of the 
middle fort, between a wife man and a fool, is not pro- 
hibited to make a will. Id. part li.f.4. An old man 
likewifc, who, by reafon of his great age, is childifti 
again, or fo forgetful that he forgets his own name, 
cannot make a will, for a will made by fuch an one 
is void. Id. ibid. par. 11./ 1. 6 Rep. 23. Marquis 
of Wincbcjier's cafe. So alfo it feems a drunken man, 
who is fo exceflively drunk that he is deprived of the ufd 
of his rca(bn and underftanding, during that time may 
I not make a will, for it is requihtc that when the teftator 
! makes his will, heihould be of found and perfeft memory, 
i. e. .that he have a competent memory and underftand¬ 
ing to difpofe of his eftate with reafon. Swinb. part 11. 
f 1. and felt. 6. 

A man who is both deaf and dumb, and is fo bv 
nature, cannot makea will ; but a man who is fo 
by accident, may by writing or (igns make a will. Id. 
part 11. f. 1, fcf 10. And fo alio may a man that is 
blind. Id. part 1. f 1 tff n. But an alien enemy, 
perfons convifled and attainted, and recufants convitt, 
cannot make a teftament of lands or goods. Mdod's hfi. 
335. Neither may the head, or any of the members of 
a corporation, make a will of the lands or goods they 
have in common, for they (hall go in fucceflion. Fitz, 
Abr. Ttft. 1. Perk. 498. 

A traitor attainted, from the time of the treafon com¬ 
mitted, can make no will of his lands or goods, for ihey 
are forfeited to the King : But after the time he has a 
pardon from the King for his offence, he may make a will 
of his lands and goods to another man. Swinb. part 1 1 
f 12. $ iff 6 Edw. 6. c. 11, / 9. A man who is at¬ 
tainted or conviftcd of felony cannot make a teftament 
of his lands or goods, for they are forfeited ; but if a 
man be only indicted, and dies before the attainder, his 
will is good for his lands and goods both; and if he be 
indifted, and will not anfwer upon his arraignment, but 
ftands mute, f$c, in this cafe his lands arc not forfeited, 
and therefore he may make a will of them. Swinb. part 
in./ 13. N. B. If a man kill himfclf, his will as to 
I his goods and chattels is void, but as to his lands is good. 
Plowd. 261. Hales v. Pettit. 

A man I ike wife, who is outlawed in a perfonal a&io r, 
cannot make a will of his goods and chattels, fo long as 
the outlawry continues in force, but of lands he may 
make a will*, Swinb. part 11. / 21. But note, that 
however the wills of traitors aliens, felons, and out¬ 
lawed perfons arc void as 10 the King or lord that has 
right to the lands or goods by forfeiture or otherwife; 
yet the will is good againft the teftator hinifelf, and all 
others but fuch perfons only. Wood, Com. 1 V. Sbep. 
Air. part 4. w. Ttf ament. And note alfo, by the civil 
law the wills of divers others, as excommunicate perfons, 
hereticks, ufurers, inceftuous perfons* fodomites, libel¬ 
lers, and the like, are void \ but by our law the wills of 
fuch perfons, at lealt as to thtir lands, are good by the 
ftatutes that enable men to devife their lands. Id. 
ibid. 

In (hort, all perfons whatfoever, male or female, old 
or young, lay or fpiritual, at any time before their 
death, whilft they are able to fpeakfo diftinflly, or write 
fo plainly, that another may underftand them, and per¬ 
ceive that they underftand themfelves, may make wills 
of their lands, goods and chattels, and that although they 
have fworn to the contrary ; and none are re drained of 
! th& liberty, but fuch as are before named. Id. ibid . 


3. What m the rtquifiut to eonfiitttte a good will. 

To conftitute a good will it is neceffary, 

1. That the teftator be a perfon legally capable of ma¬ 
king a will. 


a. Thi 
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2. The feccmd thing required to the making of ft gooi 
teftament, is, that there be a perfon take, and one 
that is capable; for in all gifts by devife, Or otherwife, 
that are good, there ritatt be a donee In tjft f and not 
poffc only, and one that Ihall have capacity to take the 
thing given, when it is to Veit, or the gift ihall be void. 
Shep. Abr. part 4. f. \ 3. wr, TtJP. 

And hence it is, that where the deviiee of lands or goods, 
or an executor of a will, doth die before the devifor, or 
him that makes the will, the devife and will is void, and 
that neither the heir or executor ihall have the thing 
devifed. Id. ibid. Plonod. 345. Brett v. Rigden. A 
devife to the wife for life, and after to the children un¬ 
preferred, is good. 1 And, 60. Amnet v. Luddingten. 
But a devife by a man to his heir and his heirs, is void. 
2 And. 11. Garmyn v. Arftate. 

One devifed his leafe of lands to B* his eldeft ion, ex¬ 
cept the fum of 140/. to be paid out for portions for his 
daughters, and made B. his executor; and held a good 
devil's to them after this manner, anithat the daughters 
might fuc for ic in the ecclefiailical court, or court of 
equity. Ship, part 4. p . 13. vac. Tejl\ 

If one devife to the fon in tail, and if he die without 
ifTue, to the next of his name; the daughter after mar¬ 
ried cannot have it, for ihc is not of his name. Crc. 
Eliz. 532. Bon v. Smith. One feized of a manor and 
lends, devifeth the fame to his fon, and after, by another 
part of his will, devifeth part of the fame to another of 
his Tons 3 thefe devifes are good, and they Ihall be join- 
tenants. 3 Leo. 11. 

3. That the teltator, at the time of making his will, 
have (tnimurn teftandi , i. c. a mind or ferious intention to 
make fuch a will. 

For it is the mind, not the words of the teftator that 
giver, life to the will; Since if a man rafhly, unadvifediv, 
incidcntly, jeftingly or boaftingly, and not ferioufly, 
writes or fays, that fuch a one (hall be his executor, or 
have all his goods, or that he will give to fuch a one 
fuch a thing ; this is no will, nor to be regarded. And 
the mind of the teflator herein is to be difeovered by 
circumftances ; for if at the time he be Tick, or fets him- 
felf ferioufly to make his will, or requires wirnefles to 
bear witncls of it, it (hall be deemed in earned; but 
if it be by way of difeourfe only, or fomewhat he will 
do hereafter, or the like, it (hall be taken for nothing. 
Snjoinb. part f 

4. That the mind of the teftator in making his will 
be free, and not moved by fear, fraud, or flattery. 

For when the teftator is moved to make his teftament 
by fear, of circumvented by fraud, or overcome by fome 
immoderate flattery, the fame is void, or at leaft voidable 
by exception: And therefore, if a man, by occafion of 
fome prefent fear or violence, or threatningof future evil, 
docs at the fame time, or afterwards by the fame motive, 
make a will, it is void, not only as to him that puts him 
in fear, but as to all others, altho’ the teftator confirms 
it with an oath : but if the caufe of fear be fome vain 
matter, or, being weighty, is removed, and the teftator 
afterwards, when the fear is paft, confirms the teftament, 
in this cafe, perhaps, the will may be good. And if 2 
man, by occafion of fome fraud or deceit, be moved to 
make a will, if the deceit be fuch as may move a prudent 
man or woman, and if the end be evil alfo, the will is 
void, or voidable at the leaft; but if the deceit be light 
and {mail, or if it be to a good end, as where a man is 
about to give all his eftate to fome lewd perfon, from 
his wife and children, and they perfuadc the tefta¬ 
tor that the lewd fellow is dead, or the like, and 
thereby procure him to give his eftate to them, this js a 
good will* And one may, by honeft intercdOons, and 
tnodeft perfuafioni, procure another, to make himfelf or 
a ftrangcr executor to him, or the like, and this will not 
hurt the will; alfo a man may ufe fair and flattering 
fpeechefj to move the teftator to make his will, and to 
give his eftate unto himfelf or fome friend of his; except 
it be in cafe where the flatterer fir ft threatens him, or 
puts him in fear, or to his flattery joiris fraud and deceit; 
or where the teftator is a perfon of weak judgment, or on- 
«lgr the government of the flatterer, or in danger from 
him ; as when the phyfician fhall perfuade his patient un¬ 


der his hand to make his will, and give his eftate to 
himfelf i or the wife /attending on her husband in his 
ficknefs fhall negleft him, and infhe mean time flatter 
him to give her all; Or where the pctjjfi&der is importu¬ 
nate, and will have no denial: Or where there is ano¬ 
ther teftament made before; for in all thtfe es%, the wilt 
will be in danger to be avoided. If l/St much privy to 
another man’s mind, and he tells me often ip his health 
how he intends to fettle his eftate, and he being lick, 1 
of my own head, draw a will according to his mind, be¬ 
fore declared to me, and bring it to him, and aik him 
whether this Ihall be his will or no; and he coniiders of 
it, and then delivers it back to me, and fays, yes; this 
is a good wilL But if otherwife, fome friends of \ fick, 
man, of their own heads fhall make a will, and bring it 
to a man in extremity of ficknefs, and read it to him, and 
aik him, whether this fhall be his will, and he fays, yes, 
yes: Or if a man be in great extremity, and his friends 
prefs him much, and fo wreft words from him; efpecially 
if it be in advantage of them, or fome friends of theirs; 
in thefe cafes the wills are very fvfpicious. Id. ibid, part 
11. /. 25. and part 7. ft&. 2, 3, & 4. 

5. That the will be made in the form preferibed by 
law. 

4# Of wills to pafs lands and tenements. 

By the Common law, no lands or tenements (except 
by particular cuftom) were devifeable by any laft will or 
teftament, neither could they be transferred from one to 
another, but by folemn livery of feifin, matter of record 
or fufficient writing. Becaufe it was prefumed, that the 
teftator would do that in extremis , that he would not 
do in his health; that it proceeded from the diftemper 
of his mind by the anguifh of his difeafe, or by flnifter 
perfunfion to which in his ficknefs he was more fubjeft. 
1 Inft. in, I. 1 Boll. Abr. 608. 

The true reafon feems to be from the nature of the 
feudal tenure, and the relation that was firft eftablifhcd 
betwixt the lord and his tenant. For though donations 
after length of time were made to the tenant and his 
heirs, or the heirs males or females of his body, under 
certain duties and fervices, exprcfsly referved, or which 
the law created; and though the word heirs , &V. be words 
of limitation , and appropriated to meafure out the 
length or continuance of the eftate: yet they were always 
underftood, the heirs of the prefent tenant, who being lia¬ 
ble to the fame fervices when they came into the tenancy, 
the lord was to have the tuition aftd education of fuch 
heirs, in cafe they happened, by reafon of their minority 
to be incapable of performing the fervices, that fo he 
might, by his care and difeipline, fecure to himfelf te¬ 
nants always capable thereof, eithei' in their owh perfon 
if they happen to be males, or by groper marriages with 
his tenants if they proved to be females; and therefore by 
no aft of the tenants could he difpofe of the feud, fo as to 
defeat the lord of the advantages of his feigniory; and 
hence it was, that a tenant could not devife it even to his 
own heir, fo as to make him a purchafer thereof $ for 
then he coming in, not by the donation of the lord, btre 
the difpofition of the tenant, though he remained liable 
to Lhe naked fervices, yet the lord loft the advantages of 
wardlhip, marriages, fcfr. which were annexed only to 
thofe who came in upon the terms of his own donation by 
defeent. 1 Eq. Caf. Abr. 401. » 

The Stat. 12 H. 8. cap. 1. ufually called the ftatute 
of wills, cnafts, 4t That every perfon haring manors, 
lands, & 7 . Ihall have power to give, difpofe,'’ will, and 
devife by will, in writing or otherwife, by aftrexecuted 
in his life-time, all his faid manors, &c. any law, ftatute 
fcfr, to the contrary notwithftanding.” 

There have been feveral reflations concerning wills 
made purfuaoc to this ftatute ftnee the making thereof: 
But as the Stat. 29 Car. 2. c. 3. {vide infra) is now the 
proper pattern to follow, having altered the forms, bv 
requiring more ceremony and greater exaftnefs, it will 
be fufticient barely to mention fome of the cafes on tin* 
ftatute of 32 if. 8. viz. That the lands muft be fua t and 
therefore lands pnrehafed after a will is made will not pafs. 
Vide Plow. 344. A devife of an authority to executors to 
i fell 
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felt is within the a&. Moor 341, A man beyond 
wrote a letter, in which he declared bit will to be, that 
his land* hould go in fuch a manner j and adjudged a 
good will. Me or 17 f. So if a man had ordered one to 
inabe hi* will, andUhereby to devife Whiteacrc to A. and 
his heirs, and Buckacre to C. and his heirs, and he had 
written tha^flevfc to A. but before the devife to C . was 
wrote, the dtvif^died, yet as to A. this had been a good j 
devife, 3 Co. 31, £. So a will was held good where a 
lawyer took only fliort «ote>, with defisn to reduce it 
into form, which he afterwards did, but the devifor died 
before it was read to him, 1 And* 34* A will wrote 
wiiiwui the appointment of the teftator, if read to him, 
and approved by him, was held good; figning and foaling 
ftot neceffary. Cre. Eliz* 100, Dyer 7 2. a. 1 Leon. 
3 $. As to figning fee infra. 

Bv the ftatote or frauds and perjuries, 29 Car. 2 c. 3. 
f 5. All devifes and bequefts of any lauds or tene¬ 
ments oevifuihle hy the iterate of wills, or by any 
particular cuftom, (ball be in writing, and figeed by the 
party deviling the fame, or fomc other perfon in his pre- 
fence, and by his exprefs directions, and Ihall be attefted 
and fubferibed in the pre fence of the faid devifor by three 
or four credibly Witneffes, or elfe they ihall be utterly 
void and of none effeCl. 

And by fiS. 6. “ No devife in writing of lands, tene¬ 
ments or heiedi laments, or any claufe thereof, Ihall be 
revocable other than by feme other will or codicil in wri¬ 
ting, or other writing declaring the fame, or by burning, 
cancelling, tearing or obliterating the fame by the tefta- 1 
tor himfelf, or in his prefence, and by his directions and l 
confent: But all fuch devifes and bequefts ihall remain in < 
force until the fame be burnt, Ifc. in manner aforefaid, \ 
or unlefs the fame be altered by feme other will or codi- ■ 
cil in writing, or other writing of the devifer, figned in v 
prefence of three witnelfes, declaring the fame.” n 

Therefore if a will be of lands or tenements, it mull l 
be in writing, and it mull be committed to writing at 
the time of the making thereof; and it is not fufiicient c 
that it be h ut in writing after, the death of the tellator, a 
being firft made by word of mouth only, for then it is a 
but nuncupative Bill. See Weed, part 1. 798. Doer I £ 
72. Plow/. 345. I 
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5. In what language a will may he written, and of the 
mrwmftmw of jigning , fading, aft efat ion and publi¬ 
cation, 

Zt is not material in what matter or fluff, whether in j 
paper or parchment, nor in what language, whether in 
Latin , French, Dutch, or any other tongue, or in what< 
hand or letters, whether in fecretary hand, roman hand, ! 
or court hand, or in any other hand, a will be written, 
fo that it be fair and legible, that it be read and uuder- 
flood; neither is it material whether the fame be written 
at large or by notes or characters ufual or unufual, as 
XX. for twenty, or when the figure 1 is ufed in dead of 
the letter^. if it be ufual in the tettator’s writing, or the 
like; for the will is good notyifeftanding. So alfo, if 
feme words be omitted, or improper fentente ufed, when 
the intent and meaning is apparent; as where a man 
fays? I make my wife or this my laft will and teftament, 
leaving out the word executrix, yet the will is good ; and 
this ihall be underftood, Sut if it be fo done as it can¬ 
not tie read, or by reading the mind of the teftator can¬ 
not be known, then the prul is void and of no force, in 
like manner as a nuncupative will is when fee words 
fpoken axe fo ambiguous, obfeure, and uncertain that 
thereby ihe xneaniim of fee tellator cannot be known or 
underftood. Swinbl part 4. fed, aft. 

The GUuiei of fee 29 Car. 2. r. 3. above recited, having 
rendered the circuxnflancet of figning, fcfc. nfcefiary, it £ 
next td be inquired, when, in legal feck 

requifites ihall be deemed to have t*een complied wife s I 
which may be beft collected by an attention to feefol. 1 
lowing cafes. , , 

It has been held, that fesling of t w 2 I, is a (Win. { 
within the ftatute of frauds and paijwini. * Str. 76+ t 


£j But a wili in writing need sot 

^ r ® ftator wns his hand before the witnelfes 
tp who febfenbe the will in the teilator's prefencc, fee will 
nd « good, though all fee witneffes did not fee fee teftator 
ad %0 j and it is ©bfervable feat the ftatute of frauds does 
tba ? toe iteftator Ihall fign his will in the prefence 
^ ^ uire f toefe three things, firft, 

a that the will feould be in wiitmg. Secondly, Thar it 
$ » by feeteAat^. And thirdly, That it fttou !4 

fobfenbed by three witnelfes in fee prefencc of the 
te Wftator. 3 p. 07 //. 254. Smeheuje & ux’ v. Evelyn, 
n, Neverfecfefs a will has been held to have been well exe- 
ig cuted, though it was not mentioned in fee atteflation to 
». have been figned in the prefencc of the tellator. 2 Sir, 

1109, Croft v. Pallet. If a will be attefted by three 
j. witnelfes, who feverally figned their names, not bein«r 
s- prefent together; yet each figning being in fee prefcacS 
y °V, ^ator, makes it a good will vvathin fee ftatute. 
te 2 Chan* Cafet 109. Avon*. 

;- B.ut if a man fubfcribes his will in the prefence of two 
d witncflcs, and they fubferibe it in his prepuce, and after 
* makes a codicil in writing, recitingthat heh; : d made a 
y former will and confirmed the fame, (except what was 
excepted by the codicil) and declares, that the codicil 

- Ihall be taken as part of his will, and publiihesitin the 
e pnefence of one of the witneftb to fee firft will and ano- 

- ther new witncfe, this is not a good will, for there were 
, not three lubfcribing witneffes in the prefence of fee tef- 
. tator ; and one of the witneffes to the codicil never faw 
I the will. Adjudged, though it was objefled, fee will and 
1 codicil made but one will, and the eircuniftance of three 
, witneffes wanting, fee will was p^rfefted by the codicil. 

3 263. Leu V, Lib . Sed qu. So if a man makes a 

i win in feveral pieces of paper, and there ars three wit- 
neffes to the laft paper, and none of them ever faw fee 

a th -n >S ® 0t a g00d wil1 * 3 Med. 263, v. infra. 

A will of lands was originaliy executed in the prefence 
of two wjtneffes only, and at the diftance of four year* 
afterwards, the teftator re-executed his will, by drawing 
a pep on the old ftrokes, in the prefencc of one other per¬ 
fon, who likewife fubferibed his name as a witnefs to it.- 
Upon an ejeament brought by the bcir arlaw, and on * 
fpecial verdift, it was determined by fee court, that feta 
will was properly executed, and attefted, under the fta- 
tute of frauds and perjuries 5 Abr . 509. MSS. 

Jtnee v. Dal*, B. R. Hill. 16 Gee* 2* 

It was determined by lord chancellor, that a will i* 
proved, tho* the witneffes did not fee fee teftator fiaa 
bu MOWS if h* declarn it to be bii bind-writine to 
them, and they attefl n io hit prefeace, aoj io the 
prefence ol each other, j Nnv Mr. too. MSS Jte* 
Grayfen v. r— in Chan. 25, 2$ Gee. 2, ' 

A win waa attefted by three witueffe*. in the prefence 
of the teftator and of each other, but fee teftator did not 
write his name or put his feal in their prefencc, but 
posated to fee paper, and faid, feat was his will, and he 
bad writ it, and feat his name, William EUis fubferibed. 
was his writing and name; and laid his hand on the 
feal, and faid, that was his feal. Determined bv Lord 

a f'f ,ic l\ Ch - J - mU “’ ®*kr 

of fee Rolls and the Ch. Baron, on a queftion in this 
caufe, whether this will fo executed, was good as are- 
vocation of a former will, under fee flxth fe&ion of the 
ftatvte of frauds t And held d«rlyStoSST* i t £ 

[ beiay doubted bat that u was good, aa an original wiii, 
according to the authorities determined on this head, 
thet the owning «to be his band-writing was fufficknt. 

5 A W 4 lr. 509. MSS. Rtf. RJjj, r.lmiS. mil. 1 st 
Mub. 27 Gee, 2. 

The teftator defired fee wifeefles to go into ano th er 
room, fcven yards diftance, matte! kit will, w which 
them was a window broken, through which the Deflator 
Wight foe them. And it was held, feat this will was ac* 
cording to fee Antote of frauds; for tho* the flatute rim 
quires atteftfeg ip hi t pmfooce, to prevent dhtrudiugnof 
other will in fee place of fee true one, rn.it is enough if 
fee teftator might foe. It is aot neceifery that he foould 
aana% fee them %ning; for, at feat rate* if a man 
rip* feoifel 
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Ihould but turn' his back, of look off, it would vitiate 
the will: And the figning was in the view of the tefta- 
4 or; he might have feen it, and that is enough. So if 
the teftator, being fick, Ihould be in bed and the cur¬ 
tain drawn. 2 Salk. 688. Shires v. Clufcock. 

But where one devifed lands to /. S. and his heirs, 
and duly fubferibed his will in the prefence of three wit¬ 
neftes ; who, for, the cafe of the teftator, went down 
ftairs into another room, and attefted the will there, 
which was out of the prefence of the teftator ; and the 
h£ir at law was prevailed on to join in a leafe and releafc 
of the devifed premises, in trull for the devslee; the 
will and the rcleafe were both fet afidc, for the rcleafe 
reciting that the will wus duly executed, was fuggeflio 
falfi, and the concealing from the heiT, that it was not 
duly executed, was Jupprrffio •veri ; cither of which cir- 
cumflanccs are good rcafons for fitting afidc a rcleafe 
or conveyance.* t P. Will \ 239. Broderick v, Broderick. 

If the tdlator writes the will with his own hand, 
tho' he does not fubferibe his name, but feab anc^ pub- 
lilhcs it, and three witneftes fubferibe their nar. es m his 
prefence, it is a good will; for his name being wrote in 
the will it is a fufheient figning : And the itatute does 
not direft, whether it lhall be at the top, bottom, &c. 
and by three judges againft one, fealing is a figning 
within the aft. And note, it is not faid in the aft, that 
the figning lhall be in the prefence of the three witnelfes 
at the fame time. 3 Lev. 1. Lemayne v. Stanley. See 
Ccntyn'i Rtp* t97> Peate v. Ouglcy. 2 Rnyrn. 1282, 

A. by will in writing, attefted by three witr-eftes, de¬ 
vifed a copyhold eftate to his wife : And afterwards the 
teftator, on the day of his death, direfted his nephew to 
obliterate fome devifes, but faid nothing as to the copy- 
hold devifed to his wife, and then caufed a memorandum 
to be written, that he examined, perufed, and approved 
of the will as fo obliterated and altered by his nephew, in 
his prefence, but did not rcpublilh it in the prefence of 
three witneftes, but direfted his nephew to have it wrote 
out fair ; but before it was brought back he became deli¬ 
rious ; and this was held a good will as to the copyhold. 

2 Vcrn. 498. Burkin v. Burkin . 

It has been determined, that a truft of an inheritance 
muft be devifed in the fame manner as a legal eftate. 
Vide 2 Will. R*p . 258.— Wag fluff v. Wagfluff. 

J. $. pofleffed of a term of five hundred years in Black- 
acre, afterwards purchafes the fee-fimple in B*s name, 
and devifes Blackacre by will, all of his own hand-writing, 
to C. in fee ; but the will was neither dated, fubferibed, 
or attefted. Decreed per his honour, that as this was a 
term which would have attended the inheritance, and in 
equity have gone to the heir, and not to the executor, in- 
vvhich refpeft it was to be conftdered as part of the inheri¬ 
tance ; fo the will which was not attefted by three wit- 
reffes, as the law required it to be, when land was to pafs, 
Ihould not carry this term. 2 Will. Rep . 236. Whit¬ 
church v, Whitchurch. 

An ejeftment by the heir at law, the queftion for the 
opinion of the court was, whether it ihould be left to a 
jury to determine, whether the witneftes to a will (being 
all dead) fet their names in the prefence of the teftator, 
and this merely upon circumftanccs without any po/itive 
proof ? Per. Cur. This is a matter fit to be left to a jury, 
which is all that is referred to the court. The witneftes, 
by the ftatute of frauds, ought to fet their names as wit- 
neftes in the prefence of the teftator ; but it is not re¬ 
quired by the itatute that this ihould be taken notice of in 
the fubfeription to the wilt: And whether infer ted or not, 
h muft be proved: If inferted, it does not conclude but 
it may be proved contra , and the verdift may find con¬ 
tra} then if not conclufive when inferted, theomiftion 
does not conclude it was not fo, and therefore muft be 
proved by the belt proof the nature of the thing will ad¬ 
mit. In cafe the witneftes be dead, there candor proba¬ 
bly be any exprefs proof, ft nee at the execution of wills ' 
few are prefent but the devifor and witneftes; then, as 
in other cafes, the proof muft be circumftantial, and here 
are circumftances. Farit, three witneftes have fet their 
names, and it muft be intended they did it regularly. 
Secondly, one witaefs was an attorney of good character,' 
and may be prefumed to underftand what ought to be 


doiie, rather than the contrafy. And there may be cir- 
cumftatices to induce a jury to bel’cve, that the witneftes 
fet their hands in the pretence of the teftator, rather than 
the contrary; and it being* matter cf fait, was proper 
to be left to them ; as whether the IhTVjj was given O11 a 
feoffment, when no livery is indorfed J whether a deed 
was executed when only a counterparties priftSuced, tsV. 
And the court was of opinion, that th^pluintiff ought to 
be noniuited. Cony us's hep. 531* Hands v. "James. See 
alfo Pin. Abr, tit. Pevije. (A. 9.) Ca. 4. p. 128. Cioft 
on Dm*. of Bulky yt, Pallet. 

A will lhall not be read in proof of a witness hand, 
unlefs there be politive proof that he is dead. Qwyntt 
Rep . 614. B 'tjbep v. Burton. 

If a copyholder, after admittance, Surrenders ihclaads 
to the ule of his hill will, and by his will gives them to 
A. but the will is not atteited by any witneftes; yet A. is 
well in titled to the lands. Per Lord Chan. Burtiard. Rep, 
in Chan. 11, 12. Tuffndlw Page. 

N. B. It was conlidercd as fumcient to declare the ufet 
of the furrender. 

A furrender was made of a copyhold eftate to trufices, 
to the ufe of the will; which was made with only two 
witneftes to it. It was admitted, that a will (if a copy- 
hold eftate does not require three witneftes. SeletiCa. in 
Chan. 42. Appleyard v. Wo, d. 

A will made beyond fen, of lands in England, muft he 
attefted by three wuneftes. a U . 11 . Pep. 293. See I'm. 
Abr. tit. Dentife , (N. 2.) ca. lb. p. 119. and (N. 10.) 
ca. 3. p. 128. 

If a teftator figns his will, but delivers it as his a& 
and deed ; yet this will be a ftiflkieni publication, im. 
Abr. tit. Dmifi, (N. 7.) ca. 13. pU iz$. 

An uncle having deviled his eftate bom his nephew 
and heir at law, a younger brother of the heir at law, at 
the uncle's funeral, fnatched the will out of the hands of 
the executor, ami tore it in many linall pieces, but molt 
of them, and particularly fuch part wherein ivas the de- 
vife of the land, were picked up and ditched together 
again: And on a bill to have the wiil eftabliihed, it was 
decreed that the devilee Ihould hold againit the heir, and 
he to convey to him, altho* there was no uirect proof 
made that the heir direfted the tearing of the will, a 
Vern. 441. Haynes v. Haynes. 

6 . Of rt-publijbing a will i end nvhnt /hall amount to a 
re-publication, and where a re-puhlicatuu/JhaU make a devij* 
good. 

If a man devifes certain lands, and after aliens the 
land to a ftranger, and tc-purchalcs $ and after (hews his 
intent, that the faid will lhall be his will: This is a 
new publication, and the land fh^ll pafs by the dcviic. 

1 Vern. 330. Hall. v. Dunch. 

So the tcflator's faying his will was in a box in his 
ftudy, amounted to a new publication. 2 Pern. 209. Cot¬ 
ton v. Cotton. 

If a man feifed oflands, devifes all the lands to I. $ m 
and afterwards purchafes the manor <f D , and afterwards 
writes his will that 7 . D. lhall be his executor: yet 
this is not any new publication, to make the land paid. 

1 Roll. Abr. 618. 

But if after the purchafe of the manor of D. he deli¬ 
vers the firft will as his will, and fays, that it lhall be 
his will, without putting any words thereto: yet this it 
a new publication to make the lands newly purcRafcd 
pafs. Id. ibid. 1 Salk. 237. 

So if a man feifed 1 of lands in D. devifes to another, 
by his bill in writing, all his lands in D. and after pur¬ 
chafes other lands in D. and altering I. S. comes to 
him, and requefts him to give him< the buying of the 
lands laft pnrehafed : Add he anfwers him, that he will 
not, but that his intent was; that therte lands Ihould go 
to the executors (the devifee being made executor by the 
Will) as his Other land* Ihould: And after the devifor 
caufes acodicil to be written, in which there is a devile of 
fcvferal perfonal things, as corn and implements ol fcouf- 
hold, and annexes it to his firft will i And after dies 
without other publication ; yet this lhall be a lulficient 
publication to make the lands newly purchafcd to psfi* 
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by the will, fo t there need no other words in the will I MS. Rep, Phips v* AngUfea in Dm. pm* June net 
than there were before,; and his intent appears, that it ' See the printed copy. * * J ^ * 

ftould be his will, by the annexing the codicil. I Rail * 

Abr. 6itk 

But if a init* has iffue two daughters A and 2 ?, 
and be devijpaC'inds to A. and to the heirs of her body, 
and for vfXnt <cAiffuc to B . and A. dies in the life-tune 
of the tdlator^Araving iffue ; the’ after the, teftator an 
nexes a codicil to his will, and thereby difpofes of feme 
part of his perfonal elUte t yet this will u >t amount to 
a republication of the will, nor give any title to the if 
fuc of A. tho’ the teftator had iff'dared in his will, thai 


ft, had married againII his content, and that what he 
had givu» her, was in full of hej portion, itnd in ffir of 
any further part of his real elLte. i Abr, Ey, Cafis 407, 
2 Pern. 722, lint ton V. Sim p/on. 

It has been laid, that if a codicil be executed after 
making a will and purchasing lands, it will amount to 
a repubiication, and pals the land purchafed alter nm 
king;:e will, and that it was fo determined by all the 
judges in the cafe ol AAjerly and Veritm ; whicn lee in¬ 
fra , /ed^. Unlels it appears he had his real eilate under 
conhderotmn. 5 New A hr. 516. MSS, Rep. Gibjon v. 
Rogers, t,t Chans, /tin. 23 Geo. z. * 

A. having given a legacy inter alia to his fon Jofiph; 
Joleph died, and he afterwards had another Jofiph, and 
then by a codicil to his will, confirming his will, he took 
notice, that lince the lad, it had pleal’ed Cou to give 
him another ion, and gave him a fmaller legacy. Deter¬ 
mined, that ibis was a re-publication of his will, and a- 
mounted to a fubftituting Jofiph io the place of the hi ft ; 
and gave him the firft legacy as well as the fecund. MSS. 
Rep. Perkins v. MickUthwaite. See Cro. Eliz. 422. 

Lev. 243. I h r ent. 341. 2. Jones 135. , Raym, 408. 

J. S. after making his will, and devifing his teal and 
perfonal eftate, to truftees, for particular purpofcs, pur- 
chafes feveral fee farm-rents, aliart rents, and other lands 
and tenements, and then by a codicil he recites that he 
made a will, dated 17th Jen. 1711, and then fays, 
M I hereby ratify and confirm the fajd will, except 
in the alterations hereafter mentioned. The portion to 
my niece L. ihall be made up 6000/. and what I 
have given to my lifter and niece, Ihall be accepted by 
them in fausfartion of all they may claim out of my real 
and perfonal eftate, and on condition they releaib all 
right, &e. to my executors and truftees in my will named; 
and thus having provided for my filler and niece, I devife 
all the lands by me purchafed fwce my will, to iny truftees 
and executors in my will named, to the fame ufes, and 
fubjert to the fame trulls to which I have mentioned to 
devife the manor of H. and the bulk of my eftate; and 
1 revoke that part of my will, whereby I appoint A. B. 
and Ct three of igy truftees, in my will, and I deft re 
K. and N. to be two of my truftees, and devite my laid 
real eftate to thcnwaccordingly.” Lord Macclesfield, 20th 
Nov. 1723. decreed, that the will was confirmed by the 
codicil; that I. S. figning and publilhing his codicil in 
the prefence of three witneffes was a re-publication of 
his will, and both together made but one will; and by 
the faid will and codicil, his fee-farm rents, alfart rents, 
and lands, contrarted to be purchafed, and all his real 
smd perfonal eftarc (except the copyhold purchafed before 
his will) did well pafs. On appeal to the lords, the de¬ 
cree was affirmed. Comyns's Rep. 381, A< her ley v. Ver- 
nog. 

It was determined upon the opinion of all the judges, 
that if a will be made, and afterwards another will with¬ 
out cancelling the former 5 and then by an adl fubfequent 
to both, the firft will be confirmed, the limitations in 
that will fo confirmed, will take place: Alfo that if 
there are two inconfiftent wills of the fame date, neither 
of which can be proved to be laft, executed ; they are 
both void by the Common law for uncertainty, ana will 
let in the heir at law: Alfo, that although the wills .are 
dated the fame day, the limitations may take place if 
they are confident in both, to the ddinherifon of the 
heir at law: And upon this opinion, the order appealed 
from, which was a difmiffion of the plaintiff’s bill in the 
court of Exchequer in Ireland , was confirmed in favour 
of Lord Angltjey, by the honfe of lords. 5 New Abr , 517. 
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A written will, when it is written with the teftator** 
mvn hand, proves itfelf, and therefore needs not the 
hCl P of t0 »; and for this catife, if a 

nun s will be found written fair and perfect, with his 
own hand, after his death, although it be not fuhfcriM 
with njs nr.nu-, fealed with his feal, or have any witneffes 
to u, 111: be known or can be proved to be his hand, it 
is held to be a good teftament, and a fufficient proof of 
iiud; but il it be fealed with his feal, and ftrbicribed 
wi:h the ;u*;nc of the teftator, and can be proved by wit- 
rnrhei, it is more authemtick; and when it is ^ound 
among it the choi-celt evidences of the icftator, or fall 
lockvd up in u fafe place, ii is the more eileemed; for if 
it be written in another hand, and the tellator’s hand 
and lc.il, or one of them, not to it, although it be found 
in inch a phee as before, yet fomeproof *ill be expelled 
of it further by witneffes in that cafe; and if a writing be 
found under the teflator's own hand, yet if it be but a 
fencing writing, written copywife, with a gieat dif- 
tance between eveiy line, without any date, in ftrangc 
charadkrj, with many interlineations, and lying amongft 
his void papers, or the like : This will not be elleemea a 
fufficient will, nor a good proof of it, but it Ihall be ac¬ 
counted rather n draught or image of the teftator's will, 
for a direction to him after to make his will by; and yet, 
if it can be proved that the teftator did declare himfelf 
that this ihouid be his will, this will be a good will, and 
a good proof of it. Swinb. part 4. fe$. 28. and tart 7. 
/it. 13. This as to perfonal. 

If it be proved, that the teftator faid his teflament was 
in fuch a friiedulc, in the hands of J. S . and J.S. pro¬ 
duces a writing, depofmg it to be the fame, this is a fuf- 
ficien: proof: yu. But if he fays withal, it is written with 
his own hand, then it feems fome other proof, as by compa- 
nng harnU, or the like, that it is his hand wherein it is 
written, will be exported. Id. ibid. If the witneffes 
will prove the writing produced to be the hit will of the 
teilator, or that he faid it was, or it fhodld be his laft will, 
or that it was the fame writing that was fhewn to them, 
and whereunto they are witneffes, although they never 
heard it read, or fet their hands to it, it is a fufficient 
proof. Id. ih . 

Where there is no queftion or oppofition moved or had 
abrmt or again ft a will, there the oath of the executor 
alone is efteemed a fufficient proof of it; and in that cafe 
regularly no other proof is required ; and where more 
proof is neceflary, it is in the diferetion of the ordinary 
what proof ro admit and allow: And thofe witneffes, for 
number, nature and quality, or fuch other proof that he 
deems and accepts for fufficient, is fufficient j and the 
will fo proved by fuch witneffes, or fuch other proof, is 
fufficiently proved. 5 New Abr. 519. This as to perfonal. 
All perfons, male and female, rich and poor, are 
eileemed competent witneffes to prove a will, fave only 
fuch as are infamous, as peijured perfons, and the like ; 
fuch as want underftandwg and judgment, as chil¬ 
dren, infants, and the like; and fuch as are prefumed to 
bear affertion, a? kindred, tenants, fervants, Swinb. 
par . 4. fe&, 24. Qu. as to the latter fort. 

But an interefted witnefs, fuch as a legatee, £sV. was 
not, (before the ftat. 25 Geo. 2. e, 6.) a credible witnefs. 

5 New Jbr. 519. MSS. Rep . Ahfiy V. Do wfing. Mich . 
1746, B. R. 

Witneffes have been examined to prove the teftator's 
intent. 2 Id. Raym. 1326. Cliffe & a? v. Gibbons 

6 al\ The probate of a will cannot be controverted at 
Common law. Ld. Retym. 262. Sir Richard Paine's cafe. 

A reci’a! of a wiil in a copyhold admittance is evidence 
again ft any but the heir. Id. 733 , According to Molt 
Cft. J. the regifteris book is good evidence to prove a will 
concerning lands. 1 Id. Raym . 731. St. Leger v. A- 
4 dmi. One of fat fubferibing witneffes to the atreftatioa 
of a will* having an annuity devifgti to hii wife, was held 

not 
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to be a credible witnefs within the ftatotc* % hr* 
* 2 53 - # Hold/aft on dam* of Attfy v. Dowfing* Parol evi¬ 
dence is not admitted to contradict the words of a will. 
Id. it6u Lowfeld v, Stcneham, and CafSprp* Talbot, 
Brawn r, 8 sfain, 240. A proof of a fnl cannot be 
made againfc a man by confdfion of his own witness, x 
Ld. Rttym. 730. Pykt v. Crouch * An executor may be 
feed for a legacy where he proves the will, tho* he does 
not live in that dioccfe. Id. 847. Edgwcrtb v. Smal- 
fidge. 

Devi fees, legatees, and creditors, are now made com¬ 
petent witnefles to wills, for by the alt of the 25 Geo. 
2. e* 6. for avoiding and putting an end to certain doubts 
and questions, relating to the attcfcation of wills and co¬ 
dicils, concerning real eftates, in that part of Great Bri¬ 
tain called England, and in his Majefty’s colonies and 
plantations in America, it is enafted, That if any perfon 
ihall attefc the execution of any will or codicil, which 
ihall be made after the 24th of June 1752, to whom 
any beneficial devife, legacy, eftate, intereft, gift or ap¬ 
pointment of, or affefting any real or perfonal ef&te, 
(other than except charges on lands, tenements, or here¬ 
ditaments, for payment of any debt or debts which Ihall be 
thereby given or made,) fuch devife, &c. or appointment, 
ihall, fo far only as concerns fuch perfons attefting the ex¬ 
ecution of fuch will or codicil, or any perfon claiming 
under him, be utterly null and void ; and fuch perfon 
Ihall be admitted as a witnefs to the execution of fuch 
will or codicil, within the intent of the aft of 29 Car* 2. 
notwithfeanding fuch devife, lAc* 

And it is alfo enabled, That in cafe by any will or co 
dicil made or to be made, any lands, tenements, or heredi¬ 
taments are or ihall be charged with debts; and any cre¬ 
ditor whoi'e debt is fo charged, hath attefted, or Ihall 
atteft, the execution of fuch will or codicil, fuch creditor 
ihall be admitted as a witnefs to the execution of fuch 
will or codicil, within the intent of the faid aft* That 
if any perfon hath attefted the execution of any will al¬ 
ready made, or ihall atteft the execution of any will, 
igte, made on or before the 24 June 1752, to whom 
any legacy is or ihall be thereby given, whether 
charged upon lands, tenements or hereditaments, or not; 
and fuch perfon before he ihall give his teftimony con¬ 
cerning the execution of fuch will,'fcfr. ihall have been 
paid, or have accepted or releafed, or ihall have refilled 
to accept fuch legacy or bequeft, upon tender made 
thereof; fuch perfon ihall be admitted as a witnefs to 
the execution of fuch will, within the intent of the 
faid aft. Provided that in cafe of tender and refuial, 
fiich legatee (hall in no wife be indtled to fuch legacy. 

This aft not to extend to the cafe of any heir at law, or 
ofanydevifee in a prior will or codicil of the fame tef- 
tator, executed and attefted according to the aft of 29 
Car. 2. or any perfon claiming nnder them refpeftively, 
who has been in quiet poileifion for two years next preced¬ 
ing the 6th of May 1751; as to fuch lands, tenements, or 
hereditaments, whereof he has been in quiet pofleflion as 
aforefaid* This aft not to extend to any will or codicil, 
the validity or due execution whereof hath been con- 
tefted in law or equity by the heir of fuch devifor, or de- 
vifee, in any fuch prior will or codicil fo contelled, or any 
part thereof, or for obtaining any other judgment or decree 
for the lands, mentioned to be devifed, in any other 
judgment, or decree relative thereto, on or before the faid 
6 th of May 1751, and which has been already determined in 
favour of foch heir at law, or devifee in fuch prior will or 
codicil, or any perfon claiming under them refpeftively, or 
which it Hill depending, and has been profecuted with due 
diligence $ but the validity of every fuch will or codicil, 
and the competency of the witneffes thereto, ftialibe ad¬ 
judged and determined in the fame manner as if ebb aft 
had never been made. 

No poflefion of any heir at law, or devifee in inch prior 
will or codicil as iforefasd, or of any perfon claiming 
under them refpeftively, which b confident with, or may 
be warranted by or under any will or codicil attefied ac¬ 
cording to'the intent of this aft, or whore the eftate de¬ 
fended or might have defended to fuch heir at law* till 
a future or executory devife by virtue of any will or codi¬ 
cil attefted according to this aft, fliould oa might take ef- 
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feft, fell be deemed to be a peffcfiion within the ittteh 
of the daufe herein Jail continued. This aft Ihall ex 
tend to fuch of the Britijb colonies in America, when 
the 29 Car. a. is by aft of alterably nude, or by ufagt 
received as a law; or where by aft of#*fombly or ulage 
the atteftation and fubfeription of a witn|WUOr witoeites 
are made necefiary to devife? of lands, me.* And flui 
have the fame force and eifeft in the wiftruftion of, a 
for the avoiding of doubts upon the faid afts at alterably 
and laws of the faid colonies, as. the fame ought tc 
have in the conftruftion of, or for the avoiding doubt*, 
upon the faid aft in England* Provided always that ax 
to the cafe arifing in any of the fed colonies, no fuch da- 
vife, legacy, or bequeit aforefaid, Ihall be made null and 
void by virtue of this aft, unlefs thcr will or codicil where¬ 
by fuch devife, ISc. ihall be given, Ihall be nrade after 
March 1. 1753. 

In the calc of Wyndham v. Chetwynd in B. R* Bur, 
Rep. 414 to 431. On a will of land, dated 14 May 
1750, and a codicil of the fame due, an objeftim W4 
made, “ that the fubferibiog witn dies to the will were 
not, at the time of their aUejlcuim , credible witueltes,” 
the witnefies being creditors* But in that cafe, it was 
refolved thty were credible witness. 

In another cafe, which afterwards came before the court 
of Common Picas for determination (the prefect Lord 
Camden Chief J allice,) viz. the cafe of Dm do the demise 
of Hiruffon v. Rerfey, the principles laid down in the 
former call*, were controverted. 

In the latter cafe, there was a devife to certain poor 
perfons, of the parilh of A. Some of the panjbimcrs 
were witneffes ; and adjudged they were not credible, for 
that a devife to the poor of any place, being in « .ic of the 
poor rate, the parishioners were inttvejled. Thefe two 
laft cafe, and the arguments at length, as dcljvmedj in 
the refpeftive cafes, by Lord Mangold and Lord Camden , 
are published together, in a yuarto pamphlet, to which 
we refer, as being too long to ifcate fully, in a work of this 
kind. 

8. Of nunc apatite mills* 

By "the Hat. 29 Car* a* r. 3. / 19. For the prevent¬ 
ing fraudulent praftices, it is enafted, <* That ro nun¬ 
cupative will Dull be good where the efete thereby be¬ 
queathed Ihall exceed the value ol 30 pounds, that is nor 
proved by the oaths of three witnefieg, at the leaf, that 
were prefect at the making thereof, and bid by the tada- 
tor to bear wknefs that fitch wag his will* or to that ef. 
feft.” And by ftat. 4 Ann. c. t6. f* 14, it is declared, 

“ That all fuch wit n cites, as are and ought to be allowed 
to be good witneiTes upon trial at law by the laws and 
cuiloxns of this realm, ihall be deemed good witnrifes to 
prove any nuncupative will, or any thing relating thereto* 
Nor unlefs fuch nuncupative will were* made in the time 
of the lail fteknefs of the deceafed, and in the habitation 
where he or Ihe has been resident for ten days next before 
making of fuch will, except where fuch perfon was fur- 
prifed or taken fick, being from his own home, and died 
before he returned. That after fix months palled after 
the {peaking of the tdlamentary words, no tellimony Ihall 
be received to prove any will nuncupative, except the faid 
teftimony, or the fub dance thereof, were committed u> 
writing within fix days after the making of the faid will. 
That no letters teftamentary, or probate of any nuncu¬ 
pative will, Ihall pafs the feal of any court, till fourteen 
days, at the Icaft, after the deceafe of the teftator be ful¬ 
ly expired, nor ihall any nuncupative will be At any time 
received to be proved, unlefe peocefs have firft ifiucd to 
cell in the widow, or the next of kindred to the dec fa fed, 
to the end fey may cgsteft the feme, if they pleafe* 
That no will in writing concerning any goods or chat¬ 
tels, or perfonoj eftate, Ihall be repealed t nor Ihall any 
clftufe, devife, or bequeft therein, be altered or changed 
by opty words, or will by word of mouth only, except the 
feme m in the life of the teftator committed to writing, and 
after the waking thereof reed to the tricolor, and allowed 
by him, and proved to be fo done by three Wiitndfes at 
the leaft.” a 


" Pro- 
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“ Provided that «jny foldier ina^qnl military fervice, 
or any mariner or fehman being at'wifi may difpofeof hts 
moveables, wages, and per fon al efcate, as before the ma¬ 
king of this aft.” * * v 

A. being ill, defined B. to make her Will, who Wrote 
down only names and initial letters to this efteft, Vte. 
to Tbo, Weft tool . to Jo. Dav. ioOA to Rrb.Cro. 50/, 
to fell, 10/. and to feveral other per fans in like manned 
to above which being more than her eftate, B. 

made an ahera&m in the fecond column/ by fubftratfl- 
ing part of therams of the legatees, as fet down in the 
fecond column, and then told A. the fenfc of the pro- 
pofed devifes: There were two perfbns in the room that 
did not hear any thing that palled between A. and B. 
but only heard the ceftatrix at laft pronounce, that 
all was well. B. went to a fettvenet to have the de- 
vif<$ drawn out at length and in forth, and before foe 
returned the tofiatrix died : Tire judge below pronounced 
for this will; but upon appeal to the delegates, it was 
reverfou ; and in this call* it was agreed, that if the will 
had been written in words at length, fo as they had car¬ 
ried a fenfe and meaning in themfelves, it had been a 
good vviJl ; for that there was one witnefs that wrote 
ft, arui two that heard the teftatrix pronounce, that it 
was well : Which would have been intended to have 
amounted to a fccomi witncls, in regard it appeared on 
all h ! .rds, by fevc*ral witnefles, that the teitatrix did 
then ferioufly difpefe herfelf to make her will; and for 
Shat was quoted the cafe of one Pepper* where a perfon dif- 
pofed herfelf to make her will, and dilated it to a per- 
fon who wrote it down $ and another, not called in as 
a witnefs, lay behind the banging, out of curtefy; and 
yet fueh will was allowed to be good, being proved by 
theft two witnefles: But they diftinguilhed this cafe be* 
caufe the will was not fob feint ive, but was to take its 
fenfe from the interpretation of the witnefs; and fo there 
would be innuendo upon innuendo, which made purely 
a nuncupative will: And as forfi, not being attefted by 
the number of witnefles appointed'by <dieftatute of frabds 
and perjuries, the will and legacies ware void. 1 Abr. 
fy. taft. 403. ' ' - v ■ 

Dr. Sballmer , by will in writing, gave 200 /. to the 
parifh of $t. Clement's Danes, and after, Prew the reader 
coming to pray with him, his wife pet* him in mind to 
give zoo l. more towards the charges' of building their 
church, at which, tho* Dr. Sballmer was st firft difturbed, 
yet after, he faid he would give it, and bid Prew take 
notice of it: And the next day he bid Prew remember 
of what he had faid to him the day before, aatd died that 
day. Within three or four day* after, the doftor’s wife 
puts down a memorandum in writing of the (hid lift do- 
vife, and fo did her maid. Pram died about a month 
after, and amoagft his papers was found a memorandum 
of his own writing, dated three weeks after the do&or’s 
death, of what the do&ot laid to him about the tool. 
and purporting that he had put it in writing the fame 
day it was fpoken: But the writing which was men¬ 
tioned to be madfi the fame day it was fpoken did not ap¬ 
pear, and thefe three memorandums did not cxprefsly 
agree. About a year after, on application by the pa¬ 
ri (h to the commiflioners of charitable ufes, and produ¬ 
cing thefe memorandums and proof by Mrs. Sballmer and 
her maid; they decreed the too /. but on the exceptions 
taken by the executors, the decree was difeharged of 
this 200 1 . and Lord Chancellor held it not good, be- 
caufe it was not proved by the oath of three witnefles $ 
for tho’ Mrs. Sballmer and her maid had made proof, yet 
Brew was dead $ and the ftatnte in that branch requites 
’not only three to be prefent, but that the proof 'foil be 
by the oath of three witnefles. 1 Abe. £f. C*f. 404; 

A daughter deports 180 /. in the wade of her mo* 
(her, (the defendant); and afterward* makes her will its 
writing, and tkefoby devifcs fovoraUegacies, aid makes 
her mother exeedtrix, but takes do manner of notice of 
this 180 /. afterward!, by wordof immir, foe Mm her 
mother to give this 1 do/, to dmph$*t$ff/iffee thought 
fit, and then fooa after diediTfce mother prottifoe 
will, and this bill teas brought again!t her, to han fofe 
180/, paid. The mother, by her afofohr, zdmiss lbe bad 
fuch a fum in her hands, and that fc&dangteir dldmake 
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fuch a requeft to her, but tint foe^qfbitto hereleAious 
whether foe would give it to?the plaintiffor not, by the 
very form of the devifc: Aftd inftfeed, that foe did not 
, to give k to the plaintiff. And in this cafe It 

was agreed, that this was not as a nuncupative will, be* 
ing*bove 10 7 . aqd not reduced into Writing within fix 
' after Nh&^eaking, as the ftatute requires, idly* 

That If the defendant had itififted on the ftatute of frauds 
and perjuries, tho court could not have relieved the plain* 
tiff as Upon a ttuft j But in this caffe rhe defendant hav- * 
ing by anfwcr confcfled the truft, .there was no danger of 
perjury from variety of proof, which was the miichief 
the ftatute intended to provide againft; and therefore foe 
courr took it to be in nature of a truft, and decreed for 
the plaintiff: Tho* the defendant exprefsly fwore, foe did 
not think fit to give it to the plaintiff, and that the refra- 
rrix had left her at liberty, out this decree was jgutnfe 
the opinion of feveral at the bar, who thought .. too 
hard on the ele&ion left in the mother: But the tour* 
print':} ally relied on the cafe of Kingjman v. Kingjman, 
where a man deviled away an titare of 2000 /. per earn, 
and upwards, from his fon and heir to a bargeman. And 
by bis will devifed 20 /. per amu to his fon, with this 
clf.ufe, that if he behaved himfelf well, and gave no 
trouble or difturbance concerning his will, that he mighc 
make it up 80/. if he thought fit. And the court decreed 
the 80/. per einn. to the fon. But note, the 80/. per 
arm. in the cafe of Kingjman v. Kingfman feems to have 
been decreed purely upon the circnmftances and hardlhipa 
of the cafe: But in the prefent cafe there were no fuch 
circa mftancets or ingredients of hardfoip on the plaintiff: 

But gumre, for it feems to be a truft in the bands of tho 
mother. Id. ibid* Gil. Eg. Rep . 146. Jones v. Nabbt. 

9. Oft the nature and efteB eft a well or tef ament , and 
eft a codicil; and bow wills /ball be confirmed. 

A Will or teftament is of that nature, that it differs 
much from other a&s and deeds that man do and execute 
in their life-time : For although it be nud?, foaled, and 
publifoed in ever fo folemn a manner, yet u has no life, 
no virtue in it, until the teftator’s death: For it is a 
maxim in law, Omne teftamentum merte eonfnmnhvmm eft, 

& niohntas eft ambulatories ufgue ad extremum vita txitumi 
it is therefore rcfemblcd until death to die interlocutory: 
femence, and after death to the definitive feutence of a 
judge ; and hence it is faid, Sed tegeemftervanda ftdes, fin* 
premia voluntas quad mandat fieriaue jeebet oarers ntcejfe eft* 
t hft. it2. 4 Rep. 61. fit For/e v. Humbling 's cafe. 

And for this reafon a man may alter or make void his 
Will at hit pleafure 3 and he may make as many new 
wHts and teftaments as he pleafes, and there is no way to 
bar a man of this liberty. Sbep. Abe* part 4. /. 9. Poe. 
Teft. 9 

And the latter teftament always revokes and overthrows 
the former t But otherwife it is of a codicil, for a man 
may make as many of thefe as he will, and make no refit¬ 
ment at all: Or if he makes a teftament, he may after¬ 
wards make as many codicils as he will, and one of them 
will not overthrow the other ; for in foe fitff cafe they 
muft be all annexed to the letters of adminiftration, and 
the adminiftraror smoft perform them ; and in the latter 
Cafe they muft be ail annexed to foe teftament* and,the 
executor muft take care to perform them* 4#* * 69 . 
Swinb. p. i . fteft. 5. Br. Teftament % 0. -1 - 

A teftament therefore is (aid to have three degrees, 
ift, An inception, which is the making of adly, A 
progrefliott, which is foe publication of at, .folly, A con- 
fommation,whkh is the death of the Sbep- Abr. 

part 4. fi 9. Pee* TeJP* 

In grants foerefone foe fitft is pf/foe greacefc fyrcu r b«t 
in feftaments the laft »of gteatift force. » laft* 1 ta. fi. 

lot When a tAbment £ gfiffodt by the death of foe 
fitly, it at effeanatte gtvfo and transfers aftates, and 
alters the property of lands and goods, as afts executed 
% deed in foe life-ttem Of the pauses: Foe hereby de- 
teeiof lands preventedn And a man may make 
eftate* m 01 fewtail, forlifeoryearj, of lands, 

jefmnnritte, rents; Teverfiont or fervfees* as eieftnnlly as 
by dfeed ; and thefe efnttts aho will be good without any 

n M livery 
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livery of feifin or attornment, and hereby alfo rent* and 
power to diftraiq for them, may be referred, conditions, 
created and annexed toeftates or things devifed. Sbcj>< 
Jtr.par/4. p. 10. A*. Tejft And therefore they that J 
take by devif'es of land, are fold to take in the nature of 
purthafers. And therefore if a Uifont in tail makes a 
feoffment to the ufe of himfelf in fee, amLalfcsytfeyifes the 
fame to his wife in fee, and dies, the ion As not remitted 
though the father dies fejfed, for the devife prevents the | 
defeent. 

ft is to be obferved, that where the words of a will 
have a plain fenfe, and no doubt is in any matter within 
or without the words, touching the matter of the devife, 
there the words of the will fhall always be taken to be 
the intent of the devifor, and his intent to be what the 
words fay. 2 And. 17. Lowen v. Bedd. That all the 
words of a will are to be carried to anfwcr the intent of 
the devifor ; but this is to be underftood in cafes where 
the intent of the party may be known by the words that 
are in the will. 2 And. 10, 11, 134, That if there are 
Inconfiftent and contradi&ory words in a will, fome 
words muft be rejetted to make it fenfe. Thus where a 
teftator gave the intereft of a fum of 6000 /. to Mary 
Comfortle , his daughter, for her life, and after her de¬ 
cease gave the money between Charles Com for tit her huf- 
band, and their children: And in another part of the. 
will he faid, and in cafe there be no fuch child or chil¬ 
dren, I give it to Charles Comfortle and fuch children. 

—Lord Chancellor rejetted thefe latter words, as they 
were abfurd and contradittory. 5 New Abr . 525. 
MS. Rep. Boon v. Comfortle , Pafc. 24 Geo. 2. in Chan'. 

A. having a wife and no children, made his will, and 
faid, left it fhould plcafe God that he /hould not return, 
he gave and devifed a real and pcrfonal efface, or to that 
effett. He returns, has children and dies, without alter¬ 
ing his will: The plaintiff being a legatee, and there be¬ 
ing a direttion in the will, for the fale of the real eftate 
to pay his legacy ; Lord Chancellor was of opinion, that 
the difpofition was merely contingent* and that no part 
of the will was to take effett but on the contingency of 
his return. 5 New Abr. 525. MSS. Rep. Parfons v. Le- 
now, lull 22 Geo. 2, in Chan'. 

That a will muft have a favourable interpretation, and 
as near to the mind and intent of the teftator as may be, . 
and yet fo withal as his intent may ftand with the rules 
of law, and not be repugnant thereunto ; it being a rule 
or maxim of law, $>uod ultima voluntas ted at oris perim - 
plenda eft, fecundum veram intentionem \ and that ,jtd /#- 
gum fervanda fides, fuprema voluntas quod mandat fierique 
jubet parere necejfe eft. In deeds the rule of conftruttion 

is, that the intention muft be directed by the words, bat 
in wills, the words muft follow the intent of the devifor ; 
and fuch a conftru&ion is to be made of them, as to 
make ufe of all the words, and not of part, and fo 
as they may ftand together, and have no contrariety in 
them; Sbep. Abr. part 10. Voc. Teftament. Bridg. 105. 
Standijh V. Short. 

That fuch a fenfe /hall be made of a devife, that it may 
be for the profit of the devifec, and not to his prejudice. 
Sbep. Abr. n. fi. it. foe. Ttft.' That general and 
doubtful words in a will, /hall not alter an exprefs de¬ 
vife before, nor carry any thing contrary to the apparent 
intent. Id. ibid . That the daufes and fentencet of a 
will (hail be fcverally tranfpofed to ferve the meaning of 

it. And conftruftion (hall be made of the words to fa- 

tisfy the intent, and they (hall be put in fuch order as 
the intent may be fulfilled. Id. ibid. That no fenfe may 
be framed upon the words of a will, wherein the teftator’s 
meaning cannot be found. Id. ibid. That to give a 
thing to fuch a perfon to whom the law gives it, is as 
if it had not been given; and fo a devife of a man’s 
land to his heirs is void. Styles 148,, 149. That a con- 
ftruttion of a will muft be gathered but of the, words of 
the will, and not by any averment, Sbep. Abr. fart 
xi . p. u. Voe.Teft.' r , 

That though a parol averment fhall not be admitted £0 
explain a will, fo as to exbound it contrary to the im¬ 
port of die words, yet wneb the words will bear it, a 
parol averment may be admitted. As, for iaftance, to 
afeertain a perfon, but in no caff to alter the eftate. 1 


Freem. 292. SUede r. Berrier. 5 Rtf. 63 . Lord, Cbej •, 
w?*8£«tfe. 

. That one part of a will fhalljie expounded by another: 
as where a wan leaves an eftate to another and his heirs, 
xnd afterwards mentions to have given him an eftate tail 9 
Leirs fhall be taken to mean heirs of rbe body, and the 
devifee /hall take only an eftate tail. 2 ?&***• 267. Bam - 
field v. Popham. See farther on this fubjlft, the cafes of 
Strong, Clerk , v. Teatt, UJfee of Mervyng^hoft. Bur, 
Rep. 912—924 .—Dbeex Dm. Long, v. L&ing, Bur . Rep. 

2110—1113, —Bagjhaw v. Spemer, If at*. ! Vtzey, 142, 
Sec. before Lord Hardwicke on an appeal from the 
rolls. 

The cafe in fliort was, Benjamin Aftjton by will of 7 
September 1725, devifed all Jus manors, lands, & t . to 
five truftees, in truft, snt. at*, as to one moiety to Ben¬ 
jamin Bagjhaw for his natural life Without impeachment 
of wafte, and after determination of that eftate to the 
truftees to preferve contingent ufes, but to permit Ben- 
jamin Bagjhaw to receive the rents for his natural life, 
and after his deceafe, then to the ufe and behoof of the 
heirs of the body of faid Benjamin Bagjhaw lawfully be¬ 
gotten, and to be begotten, and in default of fuch iffuc, 
then, &fr, 

Benjamin Bagjhaw /offered a common recovery of his 
moiety : At the rolls, his honour declared, that Benjamin 
Bagjhaw took an ejlate-tail , and decreed accordingly. 

O11 the appeal, the cafe was reduced by the chancellor, 
to two general queftidns, viz. 

1. Whether the eftate devifed to Benjamin Bagjhaw 
was a legal eftate, that is an ufe executed by the llatute 
of ufes, or a mere trufl in equity ? 

2. Suppofing it to be a mere truft in equity, whether 
it was an eftate-tail, or an eftate for his life only, with 
contingent remainders over to all the iffue of his body re- 
/pettively i 

As to the firft queftion, Lord Hardwicks was of opi¬ 
nion, that it was a truft in equity. 

As to the fecond queftion, his lordfliip obferved,it would 
depend on the conftruttion of the words, “ heirs of the 
body of Benjamin Bagjhtnv, lawfully begotten or to be be¬ 
gotten,” as they flood in the will. If they were to be 
token as words of limitation, then he was tenant in tail, 
and his recovery was good in equity ; if words of pure ho/e, 
chen he was tenant for life only, and his recovery was 
void. 

And his lordfhip wUs of opinion, that he was tenant 
for life only, and therefore hi* recovery was void. And 
his judgment was to reverfe fo much of the decree made 
at the rolls, as declared that Benjamin Bradjhaw took an 
eftate-tail by the will; Gfr. See the reafonings at large 
in Vezcy. — It is a cafe of great confcqucnce, and treated 
in a very mafterly manner by the chancellor. 


10 . Of revoking a will ; and where a will Jhall jje fet 
aftde for fraud. * 


My S/at. 29 Car. z. cap. 3. it is enattld, “ that node- 
vife in writing of lands, tenements, or hereditaments, or 
any claufe thereof /hall be rcvokable, otherwife than by 
fome other will or codicil in writing, or other writing, 
declaring the fame, or by burning; cancelling, tearing or 
obliterating the fame, by the teftator himfelf, or in his pre¬ 
fence, and by his directions and confenr, but /hall con¬ 
tinue, &e. unlcfs altered by feme other will or codicil it? 
writing, or other writing of the devifor, figfted in th« 
prefence of three or more credible witneffes, declaring 
the fame: And by the fame aft, no will in writing, 
concerning pcrfonal eftates, /hall be repealed, nor any 
claufe or bequeft therein altered by words, or will by 
word of mouth only,* except the fame be; in the life of 
the teftator, committed to writing, and read to, and al¬ 
lowed by him, and proved to be done by three wit- 
neffes." ■ ’■ 

But where * man, by wft! In writing, devifed the re¬ 
sidue of hks fdrfikal eftate torftis wife, and after, fhe dy¬ 
ing, h« t bywnuocupBtiv* cddcal, bequeathed to J. 8, alt 
Shat he hath given, to his wife, it Was refotved go6d; for, 
by the death of die Wife; thb devife of the refidue was 
totally voids.mid the codicil Was ho iftemitrn of the 

forme 
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former will, but a new will for the relidue. Jfym* tator’s Intent in this matter, t Turn* Rep. tie. trod 
334* v Hurft. 

Revocations by the aft erf* the party are other txpnfs, Defendant’s teftator by his will gave his four daugh- 
• as where the devifor exprefsly declare* his mind, that his ters 600 /. a-piece, and afterwards married his elfeft 
will lhould be revoked ; or implied , as where theeftateor daughter to the plajiftiff; and gave her 700/. portion; 
thing devifed is altered after making of the will, 2 Abr. after that he lnaheif a codicil, and gives 100 A a-piece to 
Eq. Ca/. 769* J&ir Rickard Templeman'% cafe, Mick. 4 his unmarried daughters, and thereby ratifies and con- 
Ann. in . firms his will, and dies. Plaintiff preferred his bill for the 

? Lord Hafmaic^ Lord ChancellorThe general prin- legacy of 600/. given to his wife by the faid will* And 
ciple is, that at tile time of the devtfe the devifor mail his honour held, that the portion given by the teftator 
have a clifpnfmg capacity, and an eftate i« the land de- in his life-time, lhould be intended in fatisfetfion of the 
vifed; and the e/late rnull remain in the fame plight legacy. Id. ibid. See farther, Free. in Chan. 185* 
and condition until his death : For the lead alteration by MW v. tan/, yin. Abr. tit. Drvij*. ( R. z.) Ca. 16. p. 
an ad of hi.*., makes it a different eftate, and: fliews a dif* 140. Parker v. Lamb. Pre:. in Chan. 263. i:ojhm v. 
ferent intention, and therefore is an aftual revocation* Hojkhs. Pin. Abr. nt. Dew/e (P.) Ca. 10. p. 136. Pre,. 
Thus if one feifed in ice devifef, then infeoffs another to ini. ban. 298. Bird v. Hooper. 

the ufe of himfelf in fee, tho* it is the old ufe that re- A man makes his will duly executed and attefted ac- 
mains, yet it is a revocation, tho* it is his own feoff- cording to the ftatute of frauds and perjuries, and at the 
ment. So of a bargain and lale without inrolment. So feme time, in tike manner, executes a duplicate thereoft 
if a man thinking hirpfelf tenant in fee, devifes, and then fometime after, the teftator having a mind to change one 
apprehending himfelf to be only tenant in tail, fufters a of his truftees, orders his will to be wrote over again, 
recovery, with intent to confirm his will, it is a tevo- without any variation whatfoever from the firft, lave 
cation. As to mortgages, they are exceptions out of the only in the name of that truflee. And when it was fo 
rule. At law a mortgage for years, and in equity a wrote over, he executes it in the prefence of three wit- 
mortgage in fee, are revocations pro tamo only ; and the ntffes, and the three witneffes fubferibed thiir namc. f , 
jeafon is, that a mortgage is only a fecurity; and tho* it but not in his prefence. After this the tefLtor cancels 
be a conveyance of a real eftate, yet in this court it is ihc duplicate, by tearing off the fcal, and then dies, 
a chattel interdl only, and goes to the executor, and it And the queftion was, Whether this fecond will, not be- 
gives no dower. In the cafe wherein thefe leading prin- ing good, as a will to pafs lands, lhould yet be arevo- 
ciples were eftablilhcd, after the teftator had devifed all cation of the firfl, and if it lhould not, whether the 
the manor.', lands, tenements, and hereditaments, he by cancelling the other fhould be a revocation thereof within 
a deed conveyed an advowfon which he was feifed of at the ftatute of frauds and perjuries. And it was decreed, 
the time of making his will, to and to the ufe of trufe that neither the making of the fecond, nor the cancelling 
tees and their heirs; in trull to prefen t the church when the firft, was a revocation thereof; tho’ in the fecond 
void to a particular perfon, if qualified, on the terms there was an exprefs claufe, that he did thereby revoke 
preferibed therein : And if fuch a perfon lhould be in* all former and other wills; wherein my Lord Chancellor 
capable, then t<i prefent fuch clerk as A. lhould nomi- took this diftindioh, that the fecond was not intended 
nate ; and in default of nomination by him, as the barely a revocation of the firft, fo as to fignify bis in ten- 
truftees lhould think Jit. The perfon impended was pre- tion of dying inreftate, or without any will; but it was 
fented ; and on a bill brought by the heir, at law of the intended as an effectual will to pafs the lands to the per- 
teftator, to have a legal conveyance of the rafidueof the fens, and in the manner thereby devifed ; And therefore 
advowfon, the queftion was. Whether this. deed, being if it was rtot gOod as a will to that purpofe, it was no 
only a truft for a particular purpofe, as fo.wna allcdgcd, revocation of the firft, but as it was fuppofed to be va- 
was a total or partial revocation 1 And determined by Kd as a will for palling the lands by the fecond: And if 
Lord Chancellor, after arguing as above, that it was a a malt by his will devifes lands to A. and after makes a 
total revocation ; it being a grant of .the legal.intereft ; fecond will, and thereby devifes the lands to B. if this 
and the trull was a real and beneficial imereft given fecond will be not good, as a will to pafs the lands to B. 
by it to the truftees, that of nominating themfejves it fitall be no revocation of the devife in the firft to A. 
in default of Ad s nominating: And he decreed, a con- for it is plain, A. was to lofe only what R. was to gain; 
veyance to be made according to the prayer, of the bill, and if B. gains nothing by the fecond, A. fit all lofe no- 
j New Abr. 527, cites MS. Rep. Sparrow v, Hardcufile thing thit was given him by the firft: But if a man 
in Cane. Pa/e. 17 Geo. t. . . V ' ' executes a fecond wilt, which appears to have no other 

I. $. feifed of a leafe for lives, devifes it; and afterwards intention than to revoke the firft, and to die ineeftate, 
I. 8. furreoders the old leafe, and takes a new one to tho* this fecond be not in all circumftances duly executed 
him and his heirs for olives. Decreed by Lord Chancellor as a will whereby to pafs lands, yet it will operate as a 
Kingy that this renewal of the leafe was a revocation of revocation of the firft: And as to the cancelling or 
the will, as to this particular. 3 P, Will. Rep. 166, 170. tearing of the firft will, that is no revocation of it in 
Marwood v. Turner. this cafe, becaufe that was no felf-fubfifting independent 

$0 were a teftator devifed by his will, a leafehold eftate ad, but done to accompany, or in a way of affirmation 
under Magdalen College , Oxon. and after the making of of the fecond: It was done from an opinion, that the 
this will, before his death, renewed his leafe, by furren- fecond had effectually revoked the firft, and therefore 
dering the old one, and taking a new leafe. Determined he tears the firft as of no ufe: But the firft was not ef- 
by Lord Chancellor, that this was a revocation of his* fedually revoked by the fecond: And the a£t of tearing 
will. And tho 1 the teftator, after the renewal, looking the firft will, will not deftrymg it neither: For though a 
amoifgft his papers, had faid, this is my will, that was man may, by the ftatute of frauds, as effe&ually deitroy 
held to be no republication. 5 New Ahr. 527. cites his will, by tearing or cancelling it, as by making a fe- 
MS. Rep. Sir Tbo. Abney v. MiUer t in Cane. Trite. 1743* cond ; yet if he does make a fecond, and intends that as 
If fhe latter part of,a will is inconfiftent with the for- revocation of the firft, if it be infuffici^nt for that pur- 
mer part of it, it feperfede* and revoke* ik Per Reynold* pofe, as in the principal cafe, the tearing and cancelling 
Cb. B. and Ctmyns and Ikomp/bn, Baron* in Seated being only in confequence of his opinion, that he made 
Fitzgibbons I95. Attorney Genera} v A Gopermr and Co. of,. agOod fecond will, it lhall not deftroy the fuff; but it 
Ckel/ea water-wor^e , ; , . . . / > , ; • l ought to be fet up again in equity. 2 Abr. Eq, Cafes 

It was agreed to be the conftaut rule of this court, that ; 407. - See as to part. Cent, to Mod. 233. Fin. Jkr. tit. 
where a legacy ^aigiven t^achild i; afleewordanponi X>vv/e f (R. 3.)p* 141. 

marriage, or otberwile, haih. the like M ®feaur fum, .it : Brn if a min cancels br rilV^kes cither the duplicate or 
lhould he Intended in the f l^^,st»le6.the- original will, this rs im' effedluaJ avoiding of both, they 

teftator lhould dec%e blf iiitent otbeywifei^and it wat being both’ but one VtfF, and therefore muft Hand or fall 
faid the words oSf ratifying*^ind confiripi^g do not aberi together, t " Onions v.fyrer. , ... > 

the cafe, tho’ they, amount io a^newpuhtication, being. -A; man trtiker his Will in Writing, and thereby devifes 
only words of form, and declaring nothing of the tef all his ml and perfonal eftate to his wife, her heirs and 

executors. 
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executors, in truft to pay his debts and legacies; and 
then devifes feveral lewcies to his children and other per- 
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then devifes feverallegecies- t- 

ions, and concludes, “ Inwimefs whereof X have, to tnu 
my laft will and teftament, containing nine facets of pa¬ 
per, and to a duplicate theredf, to be left in the hands 


rttkis, where a fcbfeawnt aft fta« anwMlt to a iwocs 
tioa by imj^ication, it muft be a neccffary imohcatwii 
And the ait roufl he whoJlf ineonfiftent with the devife 
2 Ftm. < 9 J. Lamb. v. Puritr. a 
So if ^ devilba lands to trurtrn to pay hudelxs, and 

of fach a one, fet tnyfeal to everylhect thereof, and to J then to pay his wife ^ t5 ; n creaCed from 

the /a/I of the Aid /beets my hand and leal, in the pre- teOttor Imng ievera y > JjjQ ^ f a /d truftees 

fence of three wi tnefles, who all fybfcribed their names I 2000l. to 10,000 1 . foi So • t( .r^^r^bv deed and 

in due form of law.” Afterwards the tedator being j were bound, and afterwards A. the ’ v,. 

minded to add other truftees to his wife , and make fome j fine, conveys his lands to his Caid truKees, ^ r X 

alterations in his will, fends for a ferivener, and gave j his debts, and the furplus to him and ms heirs, and tno 
directions to prepare a draught of inftru&ions for another / the wife joined with him in the fine and conveyance, yet 
will, which the feriviner does accordingly, and the tefta* j this (hall be no revocation of the wife’s 100/. per ana. 
tor read it over and approved of it very well, and fets his j and fhe (hull have the 200/. per aw* out of the fttrplos 
hand to it ; and being at a cavern, thinking he had now I money after the debts are paid 2 Vern. 241, Vernon v. 


made a new will, he pulls out of his pocket the firft will 
and tears off the Ceal from the firft eight ftieets, which the 
feriviner feeing, afked him what he was doing ; why 
fays he, I am cancelling my firft will. Pray fays the 
ferivener hold your hand, the other will is not perfected ; 
it will not pafs your real eftate for want of being executed 
purfuant to the ftatute of frauds and perjuries, I am 
ferry for that, fays he, and immediately defifted from 
tearing off any more of the feals ; and in fome fhort time 
{lies without having done any thing further to perfed the 
fecond will, or to cancel the firft. 

Lord Chancellor held, that the fublcquent will could 
be no revocation as to the real eftate, not being executed 
according to the ftatute of frauds and perjuries; And that 
as to the tearing off the feals from the firft eight facets, 
that not being done amm§ eanctllandi, was no revocation ; 
and that the feal remaining whole to the laft facet was 
fuflkient, and in ftridnefs it was not neceffary that all 
the facets faould be fealed. Ahr. Eq. Caf. 409. Hyde v. 
Hyde. 3 Cban. Rep. 155. S. C. See Fin. Air. tit. De¬ 
vife (R. 4.) Ca. 3. p. 142, Tommfmd v. Pearce. 

If A. devifes lands to B. and his heirs, and afterwards 
mortgages the fame lands to J. S. for yean, or in fee, 
though a mortgage in fee be a total revocation at law, yet 
in equity it faali be a revocation pro tanio only. 1 Fern. 
329, 342, 97, 141, 182. 1 Salt. 15ft. S. P. So if 

a man feifed in fee devifes to J. S. in fee Or for life, 
and afterwards makes a leafe to J. D. for years, this, 
even at law, faali not be a revocation, bat during the 
years; for his intent docs not appear further than du¬ 
ring the term for years. 1 Roll. Abr. 616, Montague, v. 
Jefferies. So if a hufaand poffeffed of a term fotyo years, de¬ 
vices it to his wife, and after leafe* the land to another 
for twenty years, and dies; this leafe is not any revoca¬ 
tion of the whole eftate; but only during the twenty 
years, and the wife ihall have the refiduc of the devife. 
Id. ibid. Wilcox's cafe. 

, But if A. devifes lands to B. and his heirs, and twelve 
years after leafes the feme lands to B. for fixty yean, to 
commence after hi& death, and delivers the deed to a 
Granger, to the ufe of B. who does not deliver k to B. 
till after the death of A. This is a revocation of the whole 
eftate, for both eftate* are not confiftent nor can veft in 
M . at the feme time; and it was plainly the intention of 
the deviibr, that B. faould have the lefs eftate only. And 
it was fo adjudged, though objected, that it was the in¬ 
tention of A. that B. faould have his liberty to take by 
the leafe or devife, B. not having agreed to the leafe in 
the life-time of A. 1 Ahr. Eg. Caf. 410, But if the leafe 
made to the devifee had been to begin either inpreefimi 
or future, in the Ufe of the devifor, tt had not been a re¬ 
vocation., for inafmuch as the leafe might have deter¬ 
mined in his life, it was confiftent with his will. Cm. 
Jm* 49, Cob v. Bulled. So where A. by will devifed 
to his younger fan a certain meffuage for ninety-nine 
yean, if thwc Uves lived fo long, yielding and paying 
to his After the plaintiff 20/. per mm. until twelve year* 
old, and thence. 40 i. per «*». foe life s' And afterwards 
the feid A. for 3004 fine, demifed the feid mcflSsge to J. 

S. for ninety-nine yean, if three lives lived fo long, 
yielding and paging 50 A per amt. to A. the teftafor, his 
heirs and affignt 5 ana though it was held at the Relit to 
be a revocation, vet on an appeal to my Lord Keeper, 
die decreed it to be no revocation, and that the daughter 
faould be paid her annuity; and he feid, that the 


See the cafe of Clinton and 
2 Ereem. 102. 1 Ahr. Eq. 


Jonet, 2 Freem. 117, S. C, 

Wynn, 1 Abr . Eq. Ca/. 41 j. 

Caf. 41 z. Pollen v. tiafband. 

A. having iffue four daughters, and no male iffue, de¬ 
vifes lands to truftees, in truft to permit his daughter S. 
to receive the rents and profits until her marriage or 
death, and in cafe fae married w>th the confent of two 
of the truftees and her mother, then to convey the pre- 
miftes to her and her heirs : But if fae died before marriage, 
or married without fucli confent, then to convey to other 
perfons : Afterwards S. married in the life-time of her 
father, and with his confent, and he fettled part of thofe 
lands on her and her hufaand, and died. And it was 
held, that this fettlement was no revocation of the will, 
as to the devife of the other lands. 2 Vern. 720. Clarke 
v. Berkley. See Via. Abr . tit. Devife, Ca. 11. p. 154. 
Clarke and Ux. v, Lucas & aV. 1 Vern. 23. 1 Abr. Eq. 

Caf. 413. Brown v. Thompfon. 

If A. by his will devifes all the refidue of his petfood 
eftate to B. and C and makes them executors; and after, 
by a codicil, cancels and revokes every l^acy, thing, and 
part relating to B. .and revokes his being executor; C. 
faali have the whole. A rcvocotioja, with a new gift, 
faali have the feme effefe as if it had been exprefcly given; 
and whether it be by codicil or obliteration, it is the 
feme. 5 Now Abr. 535. MSS. Rep. Humphries v. Taylor, 
in Chan. HA. *5 Gee. 2. 

Though me*rkge and the having of children has b?eo 
deemed a revocation of a will, yet it is ouly a preemp¬ 
tive revocation ; for if it appears by any exprefiion, or 
ether means, to be the intent of the d?vifar, that his 
will faould ccnriwuc in force, the marr.age will be no 
revocation of it. 1 Ld. Retym. 441. JLngg v. Lugy. Vide 
Via, Abr. tit. Devife, fX) Ca. z. Launders v. Hawkins, 
lb. (R. 6.) Ca. z$. p. 147. Barnardifton v. Carter. 

Iflands are devifed to one in fee, and afterwards mort¬ 
gaged to the fame devifee, it is a revocation in Mo, being 
inconfiftent with thedevife; though it was agreed, if the 
mortgage had been to* a ftranger, it hud been a revoca¬ 
tion quoad the mortgage only. Qecreed per Lord Mac- 
deifitid, Prte. in Cbanc. 514. tiaebntfs v. Bayley. Vide 
l P. Will. 681. Hattop v. Whitmore, and Pin. Abr, [V. 
2.) Ca. 10. 2 P. Wms. 328. Rider v. Wager. 

L S, on his marriage with F.’s daughter, fettled 500 4 
per annum on her; he afterward 9 furrendered feme copy- 
hold eftates to the ufe of h» will which he made, and. gave 
the copyhold to his wife. Afterwards I. S. on the death 
of his wife’s father, became intiiled to 150&A in right of 
his wife ; then /. S. levied a fine, and made a new fet¬ 
tlement, and increafed her jointure 3001 . per annum, 
but never altered hie will. And per Lord Chancellor, The 
fettlement is a revocation of the wUi, for fuch lands as 
are comprized in it; but the copyhold is not, and there¬ 
fore panes by the will. SekM Cafes iss Chan. 48. tesnmy 
V. Launoy. See SAtB Gafts its Chine. 63. Fin. Abr. At. 
Dmtifty (R. 6.) Ca. 30. p. 146* Ltether v. Kirby. 

By marriage articles* it was agreed, that toe wife’s 
lands, whereof fae was feifed in toil, faould be conveyed 
to the hnfeiad in fee; they married, the hufaand made 
Me will and devifed thefe lands $ then the hufaand and 
wife faltered a recovery of thefe lands, to fach ufes, and 
for fuch eftatetj as they faould jointly appoint, and 
in default of fach appointment, 10 *fce ufe of tbe hnf- 
baad and bis heinu the died without appointing. Per 
% Hardwkb 
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Marhdtk Qumo. This amounts to a revocation of tirt 
will. And fo.th'? cafe the following ruleswq* laiddown. 

If a man feifed in fife devifes, and then makes a 
conveyance by fi ne, floffmenvor recovery, .and takes back 
anew eftate, it is certainly a revocation; and fo if he 
takes back the old uie unaltered, from a preemption 
ibat Be could ayfc have made fnch a conveyance, without 
an intenijfip**# after hie will: Bat if after making hi* 
will he had foade a ieafe, Or charged it with a Aim -of 
money, &(. it Would only have been a revocation pro 
tarn, The rules are the fame in the deviie of a real, 
and of a perfonal eftate, with regard to charge* made af¬ 
terwards : But if a man, having an equitable eftate in 
fee, devifea it, and then takes a conveyance of the legal 
eftate; it is no revocation. The equitable eftate will 
not pafs by will, but the heir at law by defem of the 
legal eftate, may become a truftee for the devifee, who 
may call for a conveyance of the eftate. If a man con-. 
tra£U by articles for the purchafe of lands, and before a 
conveyance devifei the lands and dies; the devtfee (hall 
have the lands, and call for a conveyance from the ven¬ 
dor. If a man, feifed of a legal eftate, makes his will, 
and then conveys the legal eftate to another m traft for 
himfelf, it is a revolution. If in this cafe the bulband 
had only taken the legal eftate by the recovery to exe¬ 
cute it into the equitable eftate, it would have been no 
revocation; but new ufcs are appointed, and tho* the wife 
died without making any appointment, that will not al¬ 
ter the cafr, for here he took the fop by tbe MCQveiy 
differently qualified, fubjeft to different condition*, dif¬ 
ferently conveyed. But if two parceners make partition, 
levy a fine, and declare the ufe, thatwill not be •.revo¬ 
cation, becaufe it is to effVaua** the partition, s 
Abr. 538. MSS. top. Parfim v. Emmetrn 1 » H <***' 2 ' 
Vide Piitgib. top . *07. 

Though a* covenant or articles do not at law revoke a 
will, yet if entered into for a valuable confideration, 
amounting in equity to a conveyanee, they muft omfe- 
quently be an equinble revocation of a will,, or o* ady 
writing in nature thereof. A womans marriage is alone 
n revocation of her will. 2 P. WUL Rip* 6x4. Cotter 
v. Layer. See S. P. waived in the caie of Ux Btrnbm 
Ryder v. Sir CharltsWagtr. > IM* f 3 *+; See 4 Pip* 61 
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Tenant in tad, remainder to himfelf m foe, dcvi&shiy 


been 


_ 6.) Ca. 7. p. 273. Bark ft h»* 

. id, that wills (of perfonal effaces only) though 
gained by fraud, if proved in the Spiritual court, are not 
tp becon trover ted in equity. i Vim* 8, -9. Archer v. 
Mgfi*. i P. MIL tf$fPkme v. Bide. 

So where an executor proved a will'of a perfonal eftate, 
wherein one of the legacies was forged ; it was decreed, 
that the executor had no remedy in equity; but ought to 
have proved the will, with a fpeciai refer vat ion as to that 
legacy. 1 P. William /, 388. Plume v. Beak. But though 
wills (of perfonal eftates only) gained by fraud, and prov¬ 
ed in the Spiritual court, are not to be controverted in 
equity, yet if the party claiming under inch will come* 
for any aid in equity he (hall not have it. 2 V'em, 76. 
Nefott v. Oldfield. It has been determined I ike wife, that 
the courts of equity can hold plea concerning a legacy, 
and likewifti concerning the devife of the rejidum, which 
is but a legacy : And they may in notorious cafes decree 
a legatee, who has obtained a legacy by fraud, to be a 
truftee for another: As if the drawer of the will fliould 
infert hie own name inftead of the name of the legatee. 
1 Sir. $73. Harriot v. Marrht. But it has been decreed 
in theHoufc of Lords, that a will of a real eftate co«ki 
not be fet afide in a court of equity for fraud or imposi¬ 
tion, but muft firft be tried at law on devijavii vei teen, 
being matter proper for a jury to inquire into. 1 Abr. 
Eg. Cafes 408. Branfiy v. SLcrridge. 

As to the forms of wills, of various forts, fee the 3d 
vol. of Wood's Body of Coirotyancirftr. 

ttiliti, {Saif.) In the beguiling or ending of the names of 
places, figniues that fomc battle was fought, and victory 
gained there. 

{ffUttCbelfoa, The hundred of WinM/ea where to he 
deemed as two diftin& hundreds. o$*f 16 W. 3. c. 40. 

ffltfncbesM kind of engines to draw barges again ft the 
ftreaipof a river. 21 Jac. 1. cap. 32. 

, SQIncbcder mentor e. A ftandard originally kept at 
Winchefitr: and we find in the laws of King Edgar, near 
j, a centpry before the conqueft, an injunction that one mea- 
fure, which was kept at Winche/fier* ftiould be obferved 
throughout the realm* See Blacks Cm. 1 V. 274, 275. 

or SCUrtbiaffl, Corruptly wardofs, is a term 
for hunting of deer fo forefts to a ftand, tfc. See Wan- 


land, to A. and (hen foftia-.weo.try-»th. oft of him 
felf in fee, and cits without iffo. mufet tb» •* * **voe»- 
tion of the .will, j P. fViM. Btp. t* 3 - ^ *• r*r- 
mr . See Vi*. Air. lit. Drop, (*. #.) Cm. tj. i+o, 
Me y. Mafia. 5 New Mr. 5+1. MSS. Kef. Lyiaad 
Vx\ y af\y Sfiihi & * 1 ’. M. U. WM v. A&*, kt. | 
A« to fettiog afide willa for fraud. Jfcfef lord Conunif-: 
fioner took . difierence between » wiU«od a deed gained | 
upon a weak man, and upon a mifimtetukaor frauds | 
for if a will l>e gained from fuch by fatfe mifrcprefeatation,, 
thu it not a fufficjpnt reafon K> fet U afide in ejwty s at 
determined in the Duke of Nauta/llt a will, betwixt 


A man may not eredt a wind-mil within 
any foreft, becaufe it frights deer, and draws company to 
the difquiet of the game. W. Jmt Rep. 293. 

JEIlnbOlBsCajt* By the ftatutes 20 Geo. 2. r. 3, 42. 
21 Git. *. c. 10. A yearly duty is laid on every dwelling- 
hpufe inhabited of if. having to, ti, 12, 13, or 14 
windows 6 d. pet Window, having 1$, 16, 17, 18, or 
19 windows, 9 d. per window, having 20 or more windows 
1 f. per window, be/ldes the 2 /, Every kitchen, feu!- 
lery* buttery, pantry, larder, wafli-houfe, laundry, bafee- 


houfe, brew-houfe, and 


room belonging to. 


occupied with any dwelling-houfc, whether within or not, 


*r& &>» >>«»«» *« b^th, *. T ^ibe 

vokuble eonTi - ' " * CjaaJ*. Gruva. A will charged 01 diftinfr windows; and lb if they attend to give 

!& in £/£^am«y of teftotor’. | lightinto more rooms than one._ Slight., and light, 

wife, hi. hand being guided in the writing of hi* name, 
h„ been fet afide. Vi*. Air. «t. J>*effi, (Z. a.) Co. 
i t . 167. Mc*eyf**V v. Brew*. A will Iikewifc eon- 

1*1 jjs 


286. Sttphenfin v. Gardiner. 

Where a bill is brought to pro** a wUI of foods, the 
Canity of the wflator muft be proved j but it w otherwise 
i» cafe of . deed of tn.fi to fell for mm* f **». « 
P Will , top. OJh bdearrit v. In&Udew. N* B* A ™ 
SMiitrMlnmon »»•>« teftota'adaatb, «d 

(for till hft death be inwatoeef hi. own wilU 
the w«l of • PM** « *** w« 

-voided by t fuWequaat teute made m that ftngdo*. 
wbieh enela, thet the lands of papift, there (hall not be 
^enfeeble, but defeend in gavelkind. Vi*. Air. tit. Dt- 


fo garrets, ftair-cafes. cellars and paflagei are chargeable. 
An inhabitant of any chamber in any of the inns of court 
or Chancery (hall be chargeable for every window fo his 
chamber, but not to the 2 s. on a houft-keeper. The re¬ 
gulation of this a& is under the direction of the comm if* 
loners of the land-tax. On default of payment, this 
duty is to be levied by diftrefe, and if no Efficient diftrefs, 
the party is to be Tent to gaol withtw* baii or mninprife tilt 
payment. See Seat. 26 Geo. z. c. ty. For the more ef* 
feaual levying the yuhdow-Iax fo 9 taland. 

* The mayor and bailiff*, r. of Windfor are 
to maintain the great btidge^there, and receive tolls for 
Wiages, cattle, &<* paffing over it, and barges going 
anJerlhi fame. Star. 9 Geo. 2. t. 1^. 

flOiuc, iViemm) Is to be tried twice a year, n>ik, at 
Eqfler and Michaelmas ; and rume iliall fell wine but at a 
reafonabie prlcift, by Star. 4 3 - <*?' «• The Lord 

Chancellor hath authority to fet the prices of wines by .the 
11 N 
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but, barrel, &t. Perfom felling at greater prices lhall ffltfte, A Saxon word, ufed for punifliment; a. path, 
•forfeit 40/. and no perfons may fell •wine by retail, bur penalty, mul&» &c. And wit efres is aterm of privilege 
foch as are iicenled by ju dices of peace, (Sc. 2&/f. 8. or immunity from fines and amercements. Sax, Dill . 
tap. 14. 7 Ed. 6. cap . 5. By statute, Canary «wVw, From hence come the words uloodwite, Lefhemvite, Sec. 

Means* and other Spanijh or fweet •wines wfcre not to be OHteiia»gemot, or ttffttcri&gemot, (Sax. Cenventur 
fold tor above x s. id. a quart, end Gafcoign and French fapimem) Was a convention or affembly of great men to 
wine not above 8 d, the quart, dc. unlefs appointed at a advife and affift the King, anfwfcrable w ear parliament, 
higher prict ,* And when the Lord Chancellor, Treafur- in the time of the Saxons i or, rather an Jifiem bty of the 
tr, {Ac. fet the prices of all wines, they were to caufe whole nation. See Diets, and SquirtsVAhJ&$axo*»Ga- 
them to be written, arid proclamation made thereof in njernment 165, lAc. • 

the Chancery in term-time, or in the cities, towns, &c. mi ten*. Were the chief of the Saxon Lords or Thants 

where it is to be fold at thofe prices. Alfo the number of their nobles and wife men. Sax. Diit. * 

retailers of -wines , in every city and market-town, was tfflitef&en* ? A taxation ofth t Weft Saxons, mpdfedby 
particularly limited. Si of. 7 Ed. 6. 12 & 13 Car. 2. the public k council of the kingdom. Chart. Etbelwolf* 
The King may grant commiffions to commilfioners to li- Reg Anno 8551 J 

cenfe perlons to retail wine*, and they may under their Gttlitbntatarfttg from aUfgfottce t By 3 Jac . 1. e. 4. if 
leal of office grant licences, for any term not exceeding any natural born fubjed be withdrawn /rom his’JiUe- 
%\ years, under certain rents, &c. the revenue whereof giance, and reconciled to the Pope or See of Rome, or 
is to be paid into the Exchequer ; but the privileges of the any other prince or Hate, both he and all fuch as procure 
Univerftties, and of the company of Vintners in London, fuch reconciliation lhall incur the guilt of high treafon. 
{Ac. were faved by this ftatute, 12 Car. 2. cap. 25. And dUtbernam, (From the Sax. Wither, i. altera or as 
the revenue of wine licences is granted to the King, bis fome fay, contra, & Nam ,captio) Is where a diftrd/is dri- 
heirs and fueceffors, by the 22 & 23 Car. 2. cap. 6. ven out of the county, and the Iheriff upon a refitevim 
One Angle ad is felling by retail. 2 Strange 718. • But cannot nffike deliverance to the party diftrained : In this 
felling a dozen quart bottles of wine is not telling by re- cafe the writ of withernam is dirc&ed to the Iheriff for 
tail meafure within the ftatutes, fo as to require a licence, the taking as many of his beafts or goods, who did ’thus 
Ibid. 1124. Merchants, {Ac. felling wines, who lhall unlawfully diftrain, into his keeping till the party make 
adulterate the fame, or utter any adulterated wine, are deliverance of the firft dtftrefs, &c. It is a taking or re¬ 
liable to a penalty of 300 /. And retailers of mixed adul - prifal of other cattle or goods, in lieu of thofe that were 
teratedwine, incur a forfeiture of 40 /. S/at. 12 Car. 2. formerly unjuftly taken and eiloined, or othfcrwife witli*- 

1 W.& M. c. 34. Alfo if any retailer of wine fells it in holden. F. If. B. 6B, 69. 2 Inft m 140. Stat. Welt. 2. 

meafurcs not made of pewter, and fealed, he lhall pay 13 Ed.i. e. 2. This writ is granted on the return of the 
50 j. for every offence, leviable by a juftice of peace’s Iheriff upon the alias and plurics in replevin, that the 
warrant, £ 5 r* 2 W. M. e . 44. But fee 4 fcf 5 W. fef cattle, b'c. are efloined, by reafon whereof he cannot re- 

Ilf. Perfona retailing Englijh made wines, (on which there plevythem; and it appears by our books, that the Iheriff 
is a duty of 12 /. pe. barrel) muft be licenfed by twojuf- may award withernam on replevin feed by plaint, ifitbe 
rices of peace; and be keepers of publick houfes, by found by inqueft i& the county, that the ffettle were ef- 
S/at . ioG«. 2. e. 17. By the Stat. 18 Geo. 2. e. 9, is Joined according to the bailiffs’s return, {Ac. Though up- 
given an additional duty of 8/. for every ton of French on the withernam awarded in the connty-court, if the bai- 
wine and vinegar, and 4/. for every ton of all other wines liiF doth return that tfie> other party hath not any thinr 
and vinegars. See Stat. 26 Geo. 2. c. 12. To prevent there ihall bean alias and pluries, and fo infinite, and na 
wines imported from any of the out-ports, being after- other remedy there 1 But on a withernam returned in tho 
wards brought into the port of London or parts adjacent, King's Bench, or Common Pleas, if the Iheriff return that the 
without paying the London duty. See Blaeh Cm. 1 V. party hath not any thing, {Ac. a capias lhall iffue againft 
288. 4^.162. him, and exigent and outlawry, h'ewNat.Br. 16& In 

COlitmr-bcpiling, Is a feafon between the eleventh day replevin, {Ac, thefeeriff mums awria ekngata funt by 
of November and the three and twentieth day of April ; the defendant; thereupon a writ of withernam is award - 
which is excepted from the liberty of communing in the ed ; and if he return nihil, the plaintiff proceeds ro out- 
Foreft of Dean, {Ac. Stat. 20 Car. 2. cap. 3. # lawry by alia* and pluries cap. in withernam, and fo to 

©Hire, Penalty on importing foreign card wire or iron exigent : And there is fome difference where the defend- 
wire for making of wool cards, 13 tff 14 Car. 2. c. 19. antappeamh upon the return of the pluries capias, and 
Iron wire, 2 W. {A U.ftff. 2. c. 4. / 16. Steel wire, when he ftays longer, and appears on the return of the 

2 IV. d M. Jeff. 2. e. 4* J 1 7 * Lmm, brafs or copper exigent and not before; for in the firfi c^e his cattle lhall 

wire, and gold and filver wire imported, to what duties not be taken in withernam, but be muft find pledges to 
liable. 4 W, d M. e. 5. / 2. Brafs wire how exempt make deliverance, or be committed ; and in the lalfcafe 
from payment of duties on exportation. 7 An. c . 8. he lhall not only find pledges for making deliverance, but 
/ 8. , j.. “5*“* a L nd Hiscattk may be taken in withernam ; 

aaiw4Djatoer*. It is enafted by ftatute, that filver In both cafes, the plaintiff may deda* for the unjuft ta- 
wire.drawn for making gold and filver thread, lhall con- king, and yet detaining of his cattle, and fo go to trial 
tain certain quantities to the pound weight, on pain of upon the right; and if ’tis found for him, theu he lhall 
5 J. per ounce wanting. 9 & 10 W. 3. r. 39. The fil- recover the value of the cattle with cofts and damages, 
ver wire to be drawn for filver thread, is to hold eleven or may have the cattle again by a retorn, hahendo direded 
ounces and fifteen penny weight, and all filver to be to the Iheriff; but if it be found for the defendant, he lhall 
gilt and ufed in the wire-drawers trade, lhall hold eleven keep the cattle, and have cofts and damages for the un- 
ounc?» and eight penny weight of fine filver on the pound juft profecutioa. j Brownl. *8o. 3 NelJ. Air. cr» 

weight Troy; and four penny-weight and four grains of 554. y 

gold, to be laid upon each pound of filver, on forfeiture A defendant in replevin may have a writ of withernam 
of 5 s. for every ounce made otherwife. t§ Geo . 2. tap. again!! the plaintiff; as if the defendant hath a return 
20. 9 awarded for him, and he focth a writ de retorn, hahtndo 

ZStlfU, A meafure of land among the Saxons ; being and the Iheriff return upon the pluries, quod avert a elon- 
thc quantity of half a hide, and the hide 120 acres.— gata funt, he fliall have a fit. Jac. againft the pledges 
Olio virgaue unum hidam facinnt; wifta veto quatuor vir- which the plaintiff put in to profecute, de. and if thev 
gatis confiat. Mon. Ang. Tom. 1. p. i$U have nothing, then he JhaUhave a capias ad withtrnaL 

mnam, Secundum witam>«r*r#. Was for a perfon to agamft the plaintiff. Jbifr And the cattle tdkeri in wi 
purge himfelf by the oaths of fo many witneffes, as the thtrnm are to be ad valtntiam, i, >. to the value of the 
oftence required. Leg. Inst, cap. 63. . Cattle that were firft taken and detained; for it is to tZ 

iSitchctaft, Uftngof, was felony by Stat. 1 Jac. 1. undetftoo<} not only of the number of theCbttfe butiel 
tap: 12. repealed by 9 Geo. t. c. 5. See Conjuration, arid cording to the worth and value; otherwiffi'he that brih&I 
Black, Com. 4 K 60, 429. thri rtftmi* and withernam, will be deprived of his 
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faftioo, 3 till. Abu 6 go. Where cattle have been taken 
in a vitkina**, they have been by a rule of court delivered 
back and re I Wed to the dwner, on his payment to the 
plaintiff of all his damages, cofts and expences.' Ibid, 
Cattle taken in <untbtrnm may be milked, or worked rea- 
fonably ; because they are delivered to the parry as his 
ofrn cattle, &cj Centre of cattle diftrained. i Leon, 302. 
This wordmmernam alfo fignifies reprifals taken atfea 
by letters Sfmart (hips. See Replevin, 

CSIttberCabe, An apoftate, or perfidious renegado. teg. 
Canut, cap. 27. j 

SSUtuete, ^Tefiis) Is one that gives evidence in a caufe; 
an indifferent perfon to each party, fwovn to fpeak the 
truth, the whole truth, and nothing but the truth ; And 
if be will be a gainer or lofer hy the fuit, hd fhall not be 
fworn as a witnejs. z till, Abr . 700. If a witnefs to a 
bond becomes adminiftrutor of the obligee, his hand may 
be proved. 1 Ltrange 34. If a witne/s becomes intcrefied, 
his depofition taken before cannot be read. Ibid, 101, qu. 
A party whofe deed is forged, is no* vitne/t on an indict¬ 
ment for the forgery. 2 Strange 728. Party fuppofed 
to be defrauded, allowed a witnefs in perjury. Ibid. 1229. 
The proprietor of a note allowed a witne/s on an indict¬ 
ment for tearing it. 1 S/range 595. Giver of a note no 
•witne/s on an indictment for perjury, in denying an agree¬ 
ment relating to it. 2 Strange 1043. Defendant in ejeCt- 
ment no witnqfs* on an indictment for perjury at the trial. 
Ibid. 1104. The creditor of a bankrupt is no witne/s to 
prove him a gamefter. J Strange 507 A creditor al¬ 
lowed to piove the debtor not mtitled to his difchaige, 
on the mint alt. Ibid. 650. The vendor witne/s to a 
title, where there is no covenant for warranty. Ibid. 44;. 
qu. Wife c^f proebein amp a witne/s. Ibid. 506. Procbein 
amp no witnejs. 2 Strange 1026. A guardian on record, 
no witne/s. 1 Strange 506. Wife of a party, admitted 
to prove her hufbana’a death. Ibid, 568. Wife witne/s 
again .t her hufband, on an indictment for an affhnlt on 
herfelf. Hid. 6 33. The wife of one defendant Cannot 
be a witnejs tor the other, on an indictment againft two. 
2 Strange 1095- hherifi’s bailiff no witn/s to prove ah 
attempt loaned. 1 Strange 650. In an aCtion againft 
the m.ii.ir for the negligence of his ftrwnt, the fervant 
having a r lea c from the defendant, is a competent wtt- 
nejs. 2 Strange 1083. A goldfmith’s fervant, who over¬ 
pay* money, is a witnefs in an aCtion for it again, t 
Strange 647. 

A witnefs to a deed becoming administrator, &c. his 
hand n».<y be proved. Stran. 34. If a witnefs becomes 
interefed, his depofition taken before cannot be read. 
Stran. -101 qu Laying a wager on the caufe does not in- 
capicitate for a witnels. Stran. 652. Party Whofe deed 
is forged, no witnefs. Stran* 728. Bankrupt not ad¬ 
mitted to prove his own aft of bankruptcy. Stran. 828. 
If the witnefs to a deed becomes infamous, he isconfider- 
ed as dead. Stran. ^3. Quakerno witnefs in an appeal 
of murder. Stran. 856, This is, on his affirmation; 
but if a qu iker will Cake an oath, he may be a witnefs in 
any criminal proceeding. Affidavit of one convided of 
forgery not to be read to fupport a complaint. Stran. 
1148. Party fuppofed to be defrauded; allowed a wit¬ 
nefs in perjury. Stran. 1229. Abend proved by co- 
obfigor. Stran. 35. 

If a witne/s being ferved with a Jubpcena does not at¬ 
tend, the court will grant an attachment againft him. 
1 A range 5 io. 2 Strange 810. But he ought to have 
reafonable notice of the trial. I Strange $10. To be 
ferved perfonally. 2 Strange 1054. And reafonable ex¬ 
pends tendered to him. Ibid. 1150. See Evidence. 

See alfo farther as to witneffes, Black. Cbm. 3 V. 369. 
Witness far prifoners. Id, 4 V. 352, 434. Tampering 
with witneffes, Id. 4 V. 126. The enhances of witneffes. 
Id. x f. 369. 4 ^.,355. Witndffes to deeds. Id. 2 V. 
307. Witneffes 20 wills, M 2 P, joi. Trial by wit- 
neffel. Id. 3 V. 336. Where two wimeffes are neceffary. 

Id. iV, 370. 4^ a „ 

eSittena^Cmote. Sec WHtna-gmm* and Black. Com . 

* ffltcwio, A profitable herb much ufed for the dying of 
ihu colours, mentioned in the Stat. *7 H. 8, cap. 2. 

fflttOf,, {Sex.) Signifies a down, or open champaign 
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ground, void of wood; as Stow in the Wolds, Qo/wold in 
GlouceJlerJhire t Arc. , 

Cflolftfota&^or Molfetbefoh, (Sax.) Caput Lupinum, 
Was the condition of fuch as were outlawed in the time 
of the Saxons ; who if they could not be taken alive to be 
brought to juftice, might be (lain, and their heads brought 
to the King; for they were no more accounted of than a 
wo//*s head, a bcaft fo hurtful to man, lea. Edw. Go/.' 
Brail, lib . 3. 

Moitiett, Laws relatingto. A woman is capable of be* 
ing a fextonj and of voting at an election for one. 2 
Strange 1114. A baftard is within the fratute of P. 

M. againft taking away young women. Ibid. 1161. See 
Baron and Feme , Forcible Marriage , ScC. 

&Bong, A Saxon word for field.yrg/ acres terror 
ja centos in le wongs, 1. e. in Campis opt nor /emiaalibur. 
Spclni. 

<[&QOt>. If any perfon purpofely burn any pile of wood, 
or bark any trees, tsfr. the owner may recover treble da¬ 
mages for it in trefpafs. Stat . 37 Hen. 6. e, 6. None 
may deftroy any woods, by turning them into tillage or 
pafeure, j&t. if two acres or more in quantity, on pain of 
40 s. an acre: And no perfon lhall fuffer his fwine to go 
in a wood unringed, under penalties. Where there ia 
wood or coppice in common, the lord may incloie a fourth 
part, t3c. 35 H. 8. c. 17. 13 Eli*, c. 25. If coppice 

wood is felled at or under twenty-four years growth, there 
muft be left twelve ftandils of oaks in every acre, or the 
like number of a(h, elm, &c. on pain of forfeiting 3 /. 
6d. for every ftandil wanting; and they are not to bfr 
cut down till ten inches fquare within three foot of the 
ground, or until fo many years after left, under the pe¬ 
nalty of 6s. 8 d. fAc. Stat . 35 11 . 8. cap. *7. All woods 
or coppices felled at fourteen years growth, (lull be pre- 
ferved from deftru&ion for eight years; and no cattle be 
put into the ground from the time of felling, till five 
years afterwards, by 13 Eliz. cap. 25. The ftatutes 43 
Elix. cap. 7. and 15 Car. .2. cap. 2. provide againft 
woodjUaling , ordaining recompence to be made, and in* 
Aiding a forfeiture of 10 s.tsfc. Burning woods, or un* 
derwOod, is made felony: And perfons malicioufly cut¬ 
ting or fppiling timber-trees, fruit-fees, &c. arc to be 
fent to the houfe of correction for three months, and 
whipt once a month, by 1 Geo . 1 . c. 48 . Alfo where 
perfons deftroy trees, woods, or break open hedges, the 
owners (hall have fatisfadion from the inhabitants of the. 
place, as for dikes overthrown in the night* provided by 
13 Ed. 1. under approvement; If the offenders be not con¬ 
victed in fix months, &c. 6 Geo 1. cap. 16. It has been 
adjudged, that if A. plants a tree upon his own ground, 
and in growing its roots extend into the land of B. ad¬ 
joining, they are tenants in common of this tree: But if 
all the root grows in the ground of A. chough the boughe 
overfhadow B.*o land, yet the branches follow the root, 
and the property of the whole is in A. 1 Id. Rapm . 

737 * 

A certain quantity of grain paid by the 
tenant of fomc manors to the lord, for the liberty to pick 
up dead or broken wood. Cartular. Burgi S . Petri MS » 
142, 

Moofcgclt), Is taken to be the cutting of wood within 
the foreft, or rather money paid for the fame to the foreft- 
ers ; or it fignities to be free from payment of mone^, for 
taking wood in any foreft. Cromp. juri/. 157 . Co. Hit* 
233. 

flgtoofcmctl, Seem to be thofc in forefts, that hay? their 
charge particularly to look to the King’s woods there. 
Cromp . Juri/. 146. 

Moofimotc, Is the old name of .that court of the foreft 
Which is now called the Court of Attachments; and was 
wont to be held at the will of the chief officers of the fo¬ 
reft, without any certain time, tiU fmce the ftatute of 
Chart# de Fortfta . Manhood* cap* 22. p*g. 207. See 
Black. Com. 3 r- 7 1 * ... 

MoolMpUa-dfcjirj, 4 «Wt held twice m the year ia 
the fore It of C/#* intyrcpjhirc, for determining all mat¬ 
ters of wood and agiftmen ts there. 

ftttttottocfe. Wool and yarn may be fold in Woodfiock on 
market and fair days, 18 Eliz. c.% 1. See Marlborough, 

Moabtoart, 
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MttMl, Is an. officer of the foreft* <frhoft offi 6 ® 
conhfU in looking aftfr the wood*, a*d vert altfvenifon, 
■nd prefenting offences relating to the Tithe* Ac. AflJ 
woodwards may hot walk with how and /hafts, hot **th 
foreft bills. Cnutp. 7*# aoi. Maawood, par. *• > 8 f 

(Stool, Being iftepk commodity of the grdateft value in 
this kingdom; the employment of our poor at home* and 
our moS beneficial trade abroad* depending in a great 
mcafure upon it ; there haVe been diver* good laivi made to 
preferve the fame intirely to ouriieivei, and to prevent its 
being tranfported to other nations. The Star. 27 Ed* 3* 
declared it felony to tranfport wool; Bot the felony was 
repealed by 38 Ed* 3. cap. & % the 12 Car. 2. tap, JO. 
If any perfon /hall export any knot, yarn, Ac. he mall 
forfeit the fame, and for every pound weight of goods 3 s. 
And the owners of the /hip in which it /hall be tranfport* 
cd* being privy to the offence, /hall forfeit all their in- 
ttreft in the faid lhip} alfo the mailer and mariners aflift- 
W all their goods; and any jperfons may feize fuch w«/, 
and /hall be intitled to one moiCty, and the King to the 
other moiety of forfeitures, Ac. The 13 A 14 Car. 
a, cap. 18. made the tranfportation of wool felony 
again 5 though this being thought too feverc, the 7 & 
g ffT. 3 . cap. z8. a fecond time repeals the felony, and 
ordains that exporting wool beyond fea lhall incur a 
forfeiture of the veffe!, and treble value; and perfons 
aiding and affifting, to fuffer three years imprifonment. 

By the Hat, 9 A 10 W. 3. cap. 40. the former laws are 
explained, and a further provlfton is made againft tran- 
fporting wool; by obliging entries to be made of wool 
Jhorn* and wool not to be carried near the fea-coafts, but 
between fon-rifing and fun-fetting, (stc. Unlawful ex¬ 
porters of wool, where judgment is obtained againft them, 
Ore to pay the fum recovered within three months; or be 
liable to tranfportation for feven years as felons. 4 Geo. 

<ap . 11. The Admiralty /hall appoint three fixth 
fate mips, and eight /loops to ertrife bn the coafts, and 
fearch and feize veffels having manufaaures of wool of the 
kingdom of Ireland, to be exported to foreign parts 5 
which with the /hips /hall be forfeited, Ac. Slat. 5 Get. 
4. cap. 21. All woollen manufa&ures are to be /hipped 
from DMn, and certain other ports in Inland* and im¬ 
ported here into Biddeford, and ports named, and none 
others; and be brought from thence hither in /hips built 
in Great Britain or Inland, and duly regiftred on oath. 
12 Geo. i. cap. si. Wool-feUs, Ac /hall be packed top 
5 n leather, or canvas marked, and not in any box, At. 
on pain of forfeiting 31. for every pound: Alfo no co¬ 
verlets, waddings, or beds, Ac. fttoftd with combed 
wooh may be exported under the like penalties as for ex¬ 
portation of wool. Stht. Ibid. Perfons that by way of 
infurance, undertake to carry woollen goods abroad, /hall 
forfeit 500 L And if they give a bribe or reward to any 
officer to conaive at exporting wool, they are licble to 
400/ forfeiture; and perfons obftru&ing the officer, or 
being armed, Ac. refcuing any goods, /hall be tran¬ 
fported as felons, for feven years. Ibid. Sefc 13 Goo. 

2 WLoi\*h}ftoet$, Are fuch as buy wool in the country of 
the iheep owners, and carry it on horfeback to the clo¬ 
thiers, or to market-towns, to fell again. 2 A 3 P. A 

^iaoilftthefob. See Wclfejhead. 

MlooUhcp* Its ground, wharf and key, in tne pa- 
rilh of All-faints, Barking, in LtnStn, vefted in truf- 
. trees for his Majefty, his heirs and fucceffors, (St, 8 G. 

1. <• 3 1 • 

gjjlOQlUn ^amrfatteree, Combination of weavers, 
wool-cpmbers, Ac. prohibited, 12 G. 1. c. 34. m<** 

2. c. 33. Extended to combers of Jerfly wobJ, frame¬ 
work-knitters and ftocViirg-makers, 126.1. c. 34. /. 8. 
and to other itoartufa&urol by ziG. z* c. 27. / z. Re¬ 
gulations for the payment of wages, 13 G. 1. c. 25. ft 5 * 
S ao G. a. t. 3t> G . 2. x. 12. Puni/hment of 
endgatherers, 13 6. 1, c. *3-/ *• Having in ouftody 
cloth ftolen from the rtek, or wool left to dry, firft 
offence treble value, third ttXnfportatiori, 1 j G. t. e* Zp 

\ CaOoUftaple, Mentioned k flat. 51 H. 3. flat, p tsi 
That city or town where wool was fold. See Staple. 
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iWe that wind up wejy fleece of 

eu^fintended to be packed o»4ToW by weight, mto. w 
Irind of bundle, after itk efoanfed w rwpitredbyftatamj 
to avoid deceits by foruftfngin locks ofiefufc nmGjfi* 
thrums, to gain weight; They mull hc/wora to perform 
this office truly, between the owner and. The wool buyer 
or merchant, b yStat. 8. Hen- 6. c. 22, *7* 

i. Perfons winding arid felling deceitful wool, thaJPfoifeit foe 
every fleece 6 d. And if wool-packers do not make good 
arid due packing, without putting any locks, pelt 
find, earth, dirt, Ac. in fleeces, aftion of treTpafs and 
deceit lies againft them, Ac. Star. Ibid. 

fiftttydfter. A market for hops to be held by the guar* 
dians of the poor of the city of Worctfter; and the liberty 
of holding the /aid market, and all toils ufually had by 
the mayor, aldermen a^d citizens, /hall be vefted in fecit 
guardians, for the ufes expreffed in the aft 2 A 3 Anm 
c. 8. S/at. 4 Geo. t. c. 25. 

C/tldsce/iers, and worjled cloths, are mentioned in many 
of our aid ftatutes, as 17 A. 2. 7 E. 4. 14& 15 Hen. 

8. e 3. fer. See Abr. Mat. 

U&mM$ Which ihay be taken or interpreted by law in 
a general or common fenfe, ought not to receive a drained 
or unufual conftru&ioii : Arid ambiguous words are to bo 
conffrued fo as to make them ftand with law and equity j 
and not to be wrefted to do wrong. A Latin word in 
pleading, which ftgnified divers things, was well o/edto 
exprefs tharthtngintended to beexprdfed by it: Incertain 
words in a declaration, afe made good and certain by a plea 
in bav where notice Is taken of the meaning of them ; 
and words which are in fihemfelvcs uncertain, may be made 
certain by fubfequent or following words. The different 
placing of the fame words may caulk them to have a dif¬ 
ferent fonfe, and conftrurition : A word which is written 
foort or abbreviated, is not good without a daih to diftin- 
gui/h jt: And fenfolefs words are void and idle ; though 
they /hall not hurt where it is good without them. Nor 
(hall words in deeds that are aeedlefs, impeach a claufe 
certain and perfeft without fuch words. 2 LiU. Abr. 711* 
7U, 713*7,14^ fob. 313* Vide Scilicet. 

Defomatory that are a&ionable, and criminal, 
making libels* and high treafonj words how expounded 
in wills, &c. See the Heads. 

, tmSmtehit. It feems clearly to be agreed, 
that by the Common law, and the ftatute of Edward 3. 
words fpokea amount only to a high mifoemeanof, and 
no treafbn. See Black. Cm. 4 Y* 80. 

Cffiotb^bettfea. The moll canftderabJe wtri-Usfi in the 
city of London, Is that in Bijbopfcateflrm; wherein feme 
hundreds of idle perfons are conftantfy employed in beat¬ 
ing hemp, &c. aad a great many poor children maiutain- 
ed and educated. St at. J3 ts' 14 Car. a. And in the 
city of Briflol a great werk-ioufe is ere&ed, for the hotter 
employing and maintaing the poor, governeckby a cOr- 
poratfon, Ac. 7 AS W. 3. So in 3 »e cities of Wot- 
after, Gkncefler, and Canterbury , by the Stat. 3 Ann. 13 
Geo. 1. and 1 Gto* 2 , Parochial Werk-keufes, fee Boor. 

mmmmU. Item eft ibidem* aped, Ac. de Wormtak, 
wi Jol Writ den. filntend anHuatlm ad feftut » S. Martini. /«- 
pdfit. Htnf. ii Rick. 2. 

Attest, or teeill, (From the Sax. Weortb) A curtilage 
or country farm. Matt. Wtflm. 870. 

0CU^t)/e(l; of blooh. An exprieffipn of the lawyers, 
fignifying the prelertnce given in defeents, to font before 
daughters. 

itl^tbine, if ^anf^ Is a certain quantity of ground, 
fo called in the manor of King ftand in the county 
ford t And in. fome placci the tenants are called Worthies. 
Confuetud. Miner, de Heetatfhim in Com. Bucks. iS 
R 4 w. 3. ' 

ffiHfedl* (Lit, Wtecmm Marie, Fr* Wreck it Mer, feme- 
rimes writ Wtecbt, quafl $4a*tp*werp, 

i. t. fye0wflk*k) 8i$ ?aifie»in «mr latv foch goods as, after 
a fttip-wntk* are cak upon the land by the Tea,, and left 
there widhie fonm county a for they m not wmhib long 
us they rtmiiii at fea, in the jurifdifofofi of the Admiralty. 
s trip. Where •« drip perifoeth on the fea, Ond no 
mauifeap** alive obi ofit^ this It outlied wreck : And the 

I gOods k the /hip being brought to land by the waves, 

belong 
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keloflgto tlic King by bis prerogative* or to the lord of j 
m tmnnor. $ Rep. 106* By the Common low oH wrecks 
belonged to the crown ; andgherefore they aw hot charge- 
nble with any cultoros, and for that goods coming into foe 
kingdom by wreck, are not imported by any body* bat 
c»ft afoore by the wind and fea; .Bat it was uiual to feize 
•wrecks to thrKing’s uf«, only when no owner could be 
found; and in that cafe, the property being in no man, it 
of coniequence belongs to the King, as lord of the narrow 
fens, &t. Brag, m. a. cap. 5. And by the St at. of 
Wefim. 1. 1 Ed 1. cap, 4, it is ena&ed, that when a man 

or any Jiving creature, efcapes alive out of a (hip call away, 
whereby the owner of the goods may be known, the (hip 
or g iods {hall not be wreck ; but the fame (hall be kept a 
year and a day by the (heriff, to be reftored tft any perfon 
thlt can prove a property in the goods within that time; 
and if no body comes, then the fame (hall be forfeited as 
wrtek. The year and day (hall be accounted from the 
feizure; and if the owner of the goods dies within the 
year, his executors or admiiuftratora may make proof: 
And when the goods are bon* feritura, the (heriff may fell 
them within the year ; fo as he difpofes of them to the heft 
adxantsge, and accounts for them, a Infi. 167, %Rcp. 
106. Wood's Infi. 214. If a man have a grant of wreck, 
and goods are wrecked upon his lands, and another taketh 
them away before feizure, he may bring a&ion of trefpafs 
Ifie. For before they are feized, there is no property 
gained, to make it felony. 1 1 hawk. P. C. 94. 

if goods wricked are feized by perfons having no au¬ 
thority, the owner may have his a&ion againft them { or 
if the wrong-doers are unknown, he may have a com- 
jnifSon to enquire, ^ 2 Juft. 166. Goods loft by 

tempefr, or piracy, t$c. and not b y wreck, if they af¬ 
terwards come to land (hall be reftored to the owner, 
27 Ed. 3. cap. 13* Where a fltipis ready to fink, and all 
the men therein, for the preservation of their lives quit 
the (hip, and afterwards (he pgriflies 3 if any of the men are 
faved and come to land, the goods are not loft: A (hip 
on the fea was chafed by an enemy | the men therein for 
the fccurity of their lives fbrfook the (hip, which 
was taken by the enemy, and (polled of her goods and 
tackle, and then turned to fea * after this by ftrefs or 
weather fhe was caft on land, where it happened her 
men f.fely arrived; and it was refolved that this was 
no wreck. 2 Infi, I67, If a wreck happens by any fault 
or ncgl'gcncc in the mafter or mariners, the matter muft 
nuke good the lofs; but if the (ante was occaiioUed by 
temp it, enemies, &c. he (hall be excu&d: And making 
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to bavfe t thing done, for the canfo Jnr§$ ex- 
pre^a,, which is to be diieuiTed in the proper courtac- 
c^lmg folfw. Old AW, Br. 4, $hep, Mr v 245; 6t 
there are divers kinds, in many refjpe&s $ fome write are 
grounded on rights ofaSion, and fome In nature of conmty' 
>ai; fome mandatory and extrajudicial, and "Others' reme* 
dipt ; and fome ar n patent or open, and (feme clojit or feakfi 
up I fome write iuue at the fuit of parties j fomeare of 
effice t fome ordinary, and others of privilege ; and fouirf 
write are direfted to the (heriffs, and in fpecial cafes to 
the party, &c. 1 Infi. 289. */»>. 39. 7 Rep. 20. 

The write in civil afiitme are cither original or jueUctal: 
Original write are ilfued out in the court of Chancery, for 
the fummoning a defendant to appear, and am granted be¬ 
fore the fuit is begun, to begin the fame; and judicial writs 
ifiueout of the court where the original is.returned, after 
the fuit is begun : The originals bear date in the name of 
the King; but judicial writs bear tefte in the name of the 
chiefjuftice: And it is obferved, that a writ without a tefte 
is not good, for the time may be material when it was taken 
out* and it is proved by the tefte \ and if it be out of the 
Common law courts , it muft bear dace fome day in term* 
(not being Sunday) but in Chancery writs may be iftued in 
vacation as well as term-time, as that court is always 
open; alfo there are to be fifteen days between the tefte 
and return of all writs, where the fuit is by original; 
but by ftatute delays in aftions by reafon of fifteen days 
between the tefte and return of writs in personal actions, 
and eje$ment*, are remedied. P. N. B. 51,147. 2 Infi* 
40* Lsttw. 337, 13 Gar. 2. cap. 2. 

Writs in actions are likewife real; concerning the pof- 
fefiion of lands, called Write of Entry, or of right touch¬ 
ing the property, bV. Pcr/onal, relating to goods, chat¬ 
tels, and perfonal injuries; and mixed, for the recovery 
of the thing, and damages. 2 Infi. 39. And afrits may 
be pojfejfcry, of a man’s own poftfeftton ; or anttfirtl, of 
the ieiim and poffedion of his anceftor: And there are 
certain writs of prevention or anticipation ; and of reftitn- 
teom, &c. But the moft common writs in daily uie, art 
in debt, detinue, trefpafs, aftion upon the cafe, accompt, 
and covenant, l$c. which with others muft be rightly 
di retted, or they will be naught. P. N. B. StyS 42, ' 
237,. And in all merits care is to be taken, that they be 
laid and formed according to the caufe or ground of them, 
and (b purfued in the procefs thereof: Though the writ 
in fome cafes 'may be general; and the count or decla¬ 
ration fpecial. Hob. (8, 84, 231. After the attion is 
fixed on, for a wrong done, or right detained, fuch a 


holes in (hips, m doing any thing wilfully tending to the ! writ muft he taken out as is fuitable to the attion; for 
lots therereoft is felony, by Seat. 1 2 Ann.. >• Which a& re- | the writ is differentjrom the attion; though they are 


quires juftices of peace to command alfiftance for preferring 
fhips in danger of wre fo on the coafts; and oncers of 
men of war, and other (hips, are to be aiding, Csfc, under 
the penalty of ioo 4 No perfon (hall enter any foch (hip 
without leave from the commander, or a conftabJe, t c. 

And perfons carrying away goods from fuch (hips, are li¬ 
able to pay treble value; but the perfons giving affiftance, 
foall be paid by the matters a reafonable reward for fal- 
Vagc, tic. 1 2' Ann. St. 2. c. 18. See Pilot. Mariners Jhip- » abatement of the writ is admitted after judgment in the 
wre ked how relieved abroad, by St at. 1 ttf 9 Goo. 2. See 1 caufe, the writ being allowed by the pleadings and pro- 
‘ " * * ‘ per- j ceedings; and a writ that did not purfue the exatt form 


often confounded: The writ is to be grounded upon 
the aiftion, and is the means to bring the plaintiff to hie 
right. WoePs Infi. $60. , 

The King's writs cannot be denied to the fobje&; and 
it is regularly true, that no man (hall be punifhed for filing 
of writs in the King's courts, be it of fight or wrong: 
But writs may be abated in feveral cafes, &c. Hid. 
Ac original writ defective in form is abatable; but no 

. 1 ___. . 1" __a. tL. 


Star. 26 Geo. 2. e. 19. For enforcing the laws againft pel 
funs, wiio lhall fteal or detain fisip-wrtefod goods, and for 
the relief of perfons fuffering ioftes thereby; Whereby it 
isena&td (amongftother thihgs)Thtt perfonsconviftedof 
plundering, ftealing, ^c. jbip~wrecked goods, tt>c. or of 
obftrudling the efcape of any perfon from a wreck, oar of 
pufting out falie lights to bring aqy ftup of veftcl into 
danger, (hall iuffer death. Vide Mariner. 

Is tobeexempt from the forfeiture offotp- 
wrecked goods and vefftls; which K. Edw. 1. by char¬ 
ier granted to the Barons of the Cinque Ports. Placit. tempi 

mxit, {Breve in Stx*. Written, u t. Scriim J^gpnerai 
is the King's precepts In writing under fe*!, iftutng out of 
fome court to the foerift or other perfoo, and commanding 
fometbing to be done touching a foit or adlion, orgiviiy 
conrmiffion to have it done. TtmoJoilty* , 1/ajr« 7 
Alfo a writ is (aid to be aJbrmal letter of the King's, )« 
parchment (baled with a feal, direfted to foaoe jdtosi of¬ 
ficer, or mi&Utcr, fefr. at the fuit or pbint of 


ceedings \ 

of the regifter, ha^ been held good; 2 till. Abr. 717. 
Hob. 51. 3 Velf. Abr. J75. Writs judicial, if erroneous, 
may be amended ; original writs are not amendable, if 
the error be by default of the party who gave inftruc- 
tions j yet a new original may be taken out, where it is 
not amendable. 2 hill. 716. 

Writs may be renewed every term, until a defendant 
is arrefted ; but in B. R* if the latitat be not renewed in 
five terms, a new writ is to bb titen out, jtod the 
plaintiff may not renew the old one. The (heriffY bai¬ 
liffs cannot execute a wrii dire&bd to the (heriff, without 
M* warrant; and if in a writ feveral perfons are includ¬ 
ed, four defendants may be in one writ) there^muft 
be fcveral warrants from the (heriff to execute the fome. 
Comp. 4 tiersfk. AU writs are to be returned and filed in 
due time, p avoid faft-temhtm*; and it is very unfafe 
io keep write unfiled, beCaufc the filing them is the war¬ 
ranty for foe proceedings: And where a writ is im»d 
is O 



W R O 

tit dire&ed to the Jheriff, when it comes to Kihandj, 
though the plaintiff requires the writ back again, the 
fheriff mutt return and Hie it in the court wherC return¬ 
able ; unleft the plaintiff procure a writ of fuperfdcas. 2 
LilL Abr . 720. Attachment lies againlt lheriffs, for 
not executing a writ, or for doing it oppreffively by force, 
extorting money thereon, or not doing it effectually, thro’ 
any corrupt practice. Vide 8 Rep . 86. The court of B. 
R. cannot give judgment of a writ but where it is before 
them ; and has deferred to qualh it, becaufe the defendant 
was not prefentin court. 1 Ld , Raym. 618, 620. See 
jfrrefts, Variance* See 

ifilrft Of Is a writ iffuing out of the Exche¬ 

quer, to authorife any perfon to take a conftable, or other 
pubijek officer, to feize goods or merchandize prohibited 
and uncuftomed, tec. And there is a writ of this name 
lifted out of the Chancery, to give pofleffion of land. St at. 
14 Car. 2. cap . 1. 

tttxtt Of IDelibett, In what cafes granule, 13 te 14 
Car. 2. c. it. f. 30. 

ttltit Of titatrp. Sec Entry. • 

tiBtit of jjnquirp of IDantagcs, Is a judicial writ, 
that iffucS out to the fheriff upon ajudgment by default, in 
aClion of the cafe, covenant, trefpaft, trover, tec. com¬ 
manding him to fummon a jury to inquire what damages 
the plaintiff hath fuibined occoftonc pramijforutn ; and when 
this is returned with the inquisition, the rule for judgment 
is given upon it; and if nothing be faid to the contrary, 
judgment it thereupon entered. 2 LilL Abr . 721. This j 
writ lies on a nihil dicit , non fm informatus, or a demur¬ 
rer $ but not upon a verdift; aad it is executed beforcthe 
foeriff, or his deputy, at the which time both parties 
have the liberty of being heard before the fheriff, by their 
coonfel or attornies, and evidence may be given on both 
fides: It is the duty of the jury diligently to inquire what 
damages have been fuftained by the plaintiff, and this can¬ 
not be without evidence given them ; and if where an in- 
debitat. ajfumpftt is brought for 100/. for goods fold, and 
the defendant lets this go by default; if the plaintiff at the 
executing the writ of inquiry, gives no evidence to the jury’ 
of any goods fold or delivered to the defendant: In this 
cafe, the jury mull find^fome damages, becaufe the de-' 
fendant hath confcffed the aftion, and admitted that there 
is damage; but there not bang any proved, they ought 
to find only a penny, or fome fuch fmall matter. * LilL 
Abr. 721, 72a. 

If a writ of inquiry be executed without giving due 
notice thereof to the defendant, it fhall be qua(hed. 2 
LilL 721. In aClion Of covenant, judgment was given 
for the plaintiff in the Common Pleas by default, and a 
writ of inqoify of damages executed, and final judg¬ 
ment for the plaintiff. And on a writ of error brought in 
B. R. amongft other exceptions, one was, that no day 
was given on the writ of inquiry, and therefore it might be 
a difcohtinuance 5 but the court rcfolved, that they never 
give a day in C. B. on this writ, nor is it nectffary, be¬ 
caufe nothing is done but to afeertain the damages. 1 Ld. 
Raym. 388. A writ of inquiry was ordered to be executed 
before the Lord Chief Juftice, the a&ion being laid for very 
large damages: And fuch wrirhath been fet afide where 
the jury gave too little damages; and a new writ of in- 
quiiy ordered by rule of court, on payment-of colls, tec. 
mod. Caf. in L. and B. 213, 240. A judgment fhall 
not be fet afide, after a writ of inquiry executed, un- 
‘ left in particular caf.:s. 

fitUft OC Re toil foil, A writ out of the Chancery , or Ex¬ 
chequer, again tl a perfon in contempt, for not appearing 
in tliofe courts tec. Sec CcmmiJJ.on of Rebellion. 

fifflttfttr Of VallfC0 (Sa iptot t alii arum) Is an officer in 
the Exchequer, being clerk to the auditor of the receipt, 
who writes upon the talhes, the whole letters of the tel¬ 
lers bills Cowell. 

dlrftflifo (Scriptum) A fimplc writing or declaration, 
not in tbe manner of a deed, made to a certain perfon, 
l*fc . (hair be good in law. Bob. 312, 

&Rrbug» ( Injuria ) Signifies any damage or injury, be¬ 
ing in law conilruCtion that which is contrary to right. 
to. Lin. Vide Tort. 

* flUrongtanbs, Seem to be ill grown trees that will never 
’ pfovc timber j fuch as wrong the ground they grow in. 
Kitcb* 169. 
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’ vRuteftttlj, (From the Sax. jVude, i. e. 8 jha) a fel¬ 
ling of wood, Leg. Ben. t.c. 37. 

d&Ptyatigbt, A weter-paffage, gutter, of watering- 
place ; often mentioned in old leafes of houfes, in the co¬ 
venants for repairs, tee. . 

dUpHe, fflBpba, ——*- Et totam Wyktoj cum homing 
bus, &c. Mon. Ang. tom. 2. p. 154. otuJVh and 
Wien. ’ ' ' 

Poena, Mul&a — Saxones duo mnlAetrm ge¬ 
nera ftatucre, i. e. Weram, te Wytam. Vide IVtte. 


X. 

Y 3tttlI0, Is ufed for Sandus: X&nta Dei lex eft qum 
J\. mortuos vivere doret. ' 

£nu'a, Dicuntur munufcula, qua a prmintialibut redori* 
bus provinctarum efferebantur: Vox eft In primlegiorum 
chartis non infueta\ ubi quietus % eje a Xeniis mutants m- 
tat ab hujufmedi muneribus aliijque denis regi vel regi not 
prnftandh, quando iffiptr ptadia priwlegiatcrum tranfierint. 
Chart. Dom., Scmplihgham. Qonccdo ut omnia monafttries 
te ecclrjta rtgtii met a publicis vedigalibus, of tribus lSf one- 
ribus abjoboantnr: — Nee munufcula pra'beant regi vel 
principibus, nifi volant aria. Spelm. Gloff. Nulla autmper- 
fina, par*t)a vel magna, ab hminilus te terra radittgenfts 
momfterit exigat, non equitationem ftve expeditiontm, non 
fummagia, non veRigalia, non navig fa, non dperb, non tri¬ 
bute, ,*wr Xenia, tec, Mem, Scicc. Anno 20 Edw. 5. 

Is interpreted an inti, allowed by pub- 
lick licence for the entertainment of Grangers, and other 
guells; Alfo an hofpitaj, In qua valcrudinarii te feucs, 
i. e. hfirmi, recipiuntur te aluntur . Vocab. utriuique 
Juris. 

JBcropftagfa, A kind of Chrifiian full; the eating of 
dry meat. Lut . Did. 

fjftopotn, A woodmonger, or dealer in wood. Lift . 

Is a wreltler, or champion : And xyflus won 
a covered place or theatre, where men ufed wrcllling and 
other exercifes fo the winter. Bib, 


Y. 

Y % anb J&ap,— Quod homines de Rippon fitst ere An- 
di per juum y», te per fuum nay in omnibus quert- 
i Us, tec * Chart! Athenian, Reg. Mon. Angl. tom. 1. 
p. 173. 

parb» I» a well known meafure, three foot in length i 
by which cloth, linen, tec. are meafored: It was ordain¬ 
ed by King Hen, 1. from the length of his own arm. 
Baker* s Chnn. 

ffrtbiftftb, [Virgata Terr*) Is a quantity of land, dif¬ 
ferent according to the place or country; as at tVimbkion 
in Surrey, it is but fifteen acres, in other counties it is 
twenty, in fome twenty-four, and Hi others thirty, and 
forty acres. Brad. lib. 2. c. 10. 

IfartW belonging to tbe JSFkbf*. Perfons making dif- 
turbance, or counterfeiting the hands of figningor vouch¬ 
ing officers in yards, how puuilhed, 1 Geo. 2* r. 25. 
fed. 6. 

^atmoutb. There is an a& for regulating the time 
of bringing in and felling herrings at the fair of Gngat 
Yarmouth , fixing the prices and quantity by the lift, tec. 
31 Edw. 3. c.z. 

Jporit. No perfon fhall buy yarn or wool, but hedhat 
makes cloth of it: And none may transport yam beyond 
thefea, by S/at. 8 B. 6. c.c. 33 H* 8. r, 16, 

A yatcht, dr little batk 5 a fly-boat, pin¬ 
nace, tec. In Lat. called Ce/cx, a altritudine, from its 
fwiftneft. Litt. Did. 

Oeeonmus \ an advocate, patron, or de* 
fcn&etiWVit. Albat, S. Mdni. 

|?ear, fAnnus) In the full Extent of the word, contain* 
a fyllem or cycle of feveral months ufpally twelve ; and is 
the time wherein the fin goes round his' compaft through 
the twelve figns, viz. three hundred'and forty-five days, 
and about fix hours, A year is twelvemonths, as divi¬ 
ded by Julius Ctrjnr ; And the church begins tint year on 
the firlt day of January, called Ncw-yca/s-day; but the 

civil 
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civil account formerly, not till March the *jth. It ap-, 
pears by.ancient grants *ul chatters, that our anceflers 
beean the year at Cbrifimai, which was obfrrved hew till 
the time of W illiam I. commonly called the Conqueror ; 
but afterwards, for forne time the year 
feldom mentioiftd in grants, only the year of the re g 

a i halides the annus Maris: the lunar pear, being the 
And ;^hich any of the celeftiU bodies fiuifli their courfcj 

iwolVnulo%tl thaft^e firft dayVthe.y«r 

foail be the M day f ^ rf ^ month ftrfl 

day of >'-7‘75- rd the f' a ft 0 f Ar/fcrand other 
go on in the ^ d’cpe..diug, (hall be rfccrtained ac- 
ffl ove..blc ^ Aereondp Sen were until the ftcotld 

cording to the lame mCtho^theym^ ^ fol . 

day ol f* a d day 0 f September, (hall be reckoned 

lowing the laid y r * p or t hat tune 

the fourteenth day of f bat the fcverat 

only '*} e ,S; eMhTll*fucceed\he faid fourteenth day of 
natural dayswh nnB)e tical order according 

Sr/iwriar, r u ccefiion of days now ufed in the prelcnt 
after the fir* of .January .752. 
r^^ed according to the new ttile; After a September 

r,S.wsirtiM;csr— 

other hundredth flla „ n<ft be 

® f or Leap Tear, but common jw4N cOnfilt- 

wlfabfdly. The Lrr aooo, *400, 2»op, and every 

only ot 305 flay®. ✓ f t u e v «ir 2000 mclufive, 

^ r .f 0U S“:r th wS t now earned B,fertile or 
£/L°rt (ball for the future be efteemed B#*r7s or 
r«» confitng 0^366 jys. ru , e$ for the fixing 

, A “»“£? f^thTcelebration of the fe.fi,of Eater 
the true time tor tne c ful j; Contis 0 n whjeh 

and the annexed to thisa£t, which (hallbe 

the fame depend*. » fc e “ (ions thc Common-frayer 

prehxcd Seflion and Exchequer in Scotland, and 

B0 °l’ C f"s Jd marts to beheld upon thd^metna- 
tnarkets, &«*• beta holdtaon, if this aft had 

tura days they fhoum na daysandtimes fortteopem 
not been made The n„ nr^ 7 ^ ^ ll{tted bythis 
ingaodincioung ofc P payment Of Vents, 

ait. . T he ““‘“"f^ney or intewft, br of the delivery 
annuities, fums Of mon y of le af Wf far,, 

of goods, commmmeme P not altered by 

Or ol attaining the age or a y ^ f _ J+# 

. this aft. S» *S 1 G 'Die,) Is a tinie that deter- 
feat ano ID P, # efcr j pt ion in many cafes by 
miiics a right* or w r if the owner challenge it 

law 1 » in “ ifSjpp to the lord, fo of a 

uot Within that «me. a .j \ given to profecute ap- 
w*eck, fee- A in a writ of right, We. after entry 

peals; and for afti And if a perfon wounded die 

or claim, toake’s the offender guilty of tfturder, 
in 0 pear and dap, « ® §ee as V year and day 

3 Y'J nJ,h %pe*Y. and Elack. Cm. 4^ 3'«> 
*n Jfpeah P . *, § cc Claim, Entry; Fint> and 
3*9- C 'Tr £• *1* Cepphrid Ftrfhiture,ke Ctpp- 
i«tei. A* - 3 'r c l} % Y. 284. InEJtraps, fee Ejlray, and 
bold, and Ma. . • pj neSt f,e Fine, and Black. Cent. 

Jllati. Cm. 1 l 'fJ' f e Mpeal, Homltide, Murder, and 

Cm ‘ 1 l i££'utd dOattc, (Jnnut.OietfF Ffum) Is a 

Teuton - «»r. !T!* 
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of th e jaa nor whereto the lands or tenemehti Wottg j 
and tMpSaog may cattfe w/r to be made oo * 

meius/% dedroying the Houles, phingHihg opthe *. 
dow» and pailures, rooting up the wood*, & c. ekceiHEfr 
lord of the fee agree with him for the redempt^oft of 
*wjafte ; afterwards reftoriug it to the lord of the Fee*,. 
Staunif* Pfterog. 4.4* . ,, 

Stat. 9 //. 3. <•»/• 22. €< We will not hold the JsAflf ” 
of them that be couvidt of felony but one year jjed ofee 
day, and then thofe iahd Ihall oe delivered to tho lom - 
of the fee.” _ ' 

This appears 1 by Ghnwill to be due to the King by ftil 
ancient prerogative, % InJL 36. cites GlawvUl 7. <&f* 17* 

^ This chapter of Magna Charter doth exprefs that ^hsca, 
doth belong to the King, viz. the year and the day^a «4 , 
omits the waftc as not belonging to him 5 and this if' 
notably explained by our ancient books with an umfochi 
content, llnft. 36. cites Bratton, lib. $./oi. *29.^ I|)i 
and Brittons cap. S m f c ^ *4* aI) d Elcta f Uh . 1 
Mirror , r. 5. / 2. The mirror , fpeakmg of tn» ch|pi 
ter,4aith; Le point des terra aux felons tenor pff nn#n 9 
eft de fuftt, ear ft* la on le ray ne dmftavjerjnt'**$*£$ 
droit , ou fan in nojmt de fine pur Jalvtr le fief del tjfrtf- 
meat pmgront les minijhn le roy nrnhideux. Upon *a 
which it appears, that the King originally was to have no 
benefit in this cafe upon the attainder of felony, film 
the free land was hoi den of a fubjeft, but only in detefta* 
tion of the crime, Vt poena ad pauses, tnefus ad omms 
perveniat ; to pro Irate the houtes, to extirpate the gardens, 
to eradicate his wood and to plow up the meadows oJF 
the felon ; for faving whereof, and pro bono j ulllco, the 
lords, of whom the lands were holdeo, were contented 
to yield the lands to the king for a ye^r tnd a1 day; and 
therefore not only the waile was Bmteed m 9 * 
this chapter of Magna Cbarta, but thereby irja enacted, 
that after the year and day the land flEtall be rendered to 
the lord of the fee, after which ho wafte can be done. 
zlnft. 37. 8cjeant Hawkins fays it teems agreed, that 
by the Common law, upon an attainder of felony, tho 
King had a right utterly to waftc the lands hoW«* of joy * 
bat himfeff, whereof the perfon attainted was fetfed of an 
eftatc of inheritance, either in his own or in ms wife s 
ritrht. And it is teid by fome, that the King hath both 
this right, and alfo a light to hold fuch lands for a yeaf 
and a day. But it is holden by others, .that the right to 
hold ever the lands for a year and a day was given to the 
King in lieu of the walle, and it feems implied inil%»u 
Cbarta, eap.il. which faying, th.t the King (hall not 
hold over the lauds of thofe conviSed of Iclony but for 
one year and a day, and making no meniion of the 
watte, it feems plainly to intimate, that, at the time or 
the making that llatute the King was thought to have no 
other right but only to the year and day, 2 Hav>k. pi. C. 
44<?. eap. 49. / 8. ibid, in marg. teys it feems admitted, 
% Edits. 3. Fitztrav. 489. Prefcnptton 50. Fh? the 
King wasintitled to the waftc# as well as to the year ana 

day linec that ftatute. %. A • 

And where the treatifc of prerogdltva regis, made in 
ilEdvs. 2. fays, Et pojlquam dominus rex habueHt annum * 
diem, ^ vajlum, tunc reddatur momentum Mud eapitall 
domtnofeodiMlius , mfi pnus faciat finem pro anno, dstW 
<onfh\ which is io to be expounded, that forilinuch an It 
appears in the faid old boons, that the officers and mtUl- 
Kf s did demand both for the watte and for year and day, 
that came in lieu thereof, theretore this treaufy mam^ 
bo ,h, not that both were due, but that a reafonable 
might be paid for all that which tne King might law? 
claim. But if this aa of .7 Ed. 2. boagatn(tth««M_ 
ofMfgna Cbartd, then it is repealed hy (he ai \ ot V £ l 

j. tup. 1 . > l«J>- 37- * HanM. Pl C. 4+9. W f‘ 
g. fays, that, the fuwte Stprgyu&a rrgts, mf- »' >7 
KJ 2 having declared the Kings right t»> th ^ t4f ^ n _ 
dl «Sfo to the waf»„U f«,. s to have be/the morp 
ireneraropiniou fince that time, 1that he 
fo.h. Indeed-if this ftatute had been 
purview aC.Msana Cbarta, u *W^h 3 
Waled by thole many (nblequeut 
-all ftatute* contrafy to Magna Cbaru ,p o 
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Irtry to the expiefe word* of it, but only ft what U w-* 
gumentatively drawn from it, it may be well argflk that 
St is Hill in force, a Hawk. PL C. 449. cap. 49™ 8. 

Hereby it alfo appears how neceflkry the reading an¬ 
cient author 1 is for undcrftanding of ancient ftatutfs. And 
out of thefe old books von may obferve, that when any 
thing is given to the King in lieu, or fatisfa&ion of any 
ancient right of his crown, when once he is in poflefiion 
of the new recom pence, and the fame in charge, his offi¬ 
cers and minifter* will many times demand the old alfo, 
which may torn to great prejudice, if it be not duly and 
difcreetly prevented. 2 Inft. 37. 

If there be lord, me£he, and tenant, and the mefne 
is attainted of felony, the lord paramount {hall have the 
mcfnalty, presently; for this prerogative belonging to 
the King, extends only to the land, which might be 
wafted, in lieu whereof the year and day was granted, 
2 lnft. 37. And this is to be underftood when a tenant 
in me fimple is attainted : for when tenant in tail, or te¬ 
nant for life is attainted, there the King {hall have the 
pioits of the lands during the life of tenant in tail, or 
of the tenant fer life, 2 Infl. 37. * 

That h conviB] Here conviM, in a large fenfe, is 
taken for attin&i t For the nature and true fenfe of both , 
thefe words, fee the hrft part of the Inftctutes ; and like- 
wife for this word felony there. z Injt. 37* 

Of felony] Muft be underftood of all manner of fe¬ 
lonies punimed by death, aud not of petit larceny, which 
notwithftanding is felony. 2 Inf. 38. If lord and te¬ 
nant are, and the tenant is attainted of felony, and the 
King has annum, dim Cf vaftum, yet if the lord enters 
without due procefs, and the writ fued to the efeheator, 
the land (hall be re-feifed, and he (hall anfwcr for the 
mefne iffues and profits. Br. Re-Seifer, pi. 36. cites Ed. 2. 
and FUx. Traverfe, 48. 

The ftatute do prarogativa Regis, cap. 15. wills, that 
if a felon has land, tunc Rex ftatim illam habeas, IS habeas 
indt annum IS <vaftum tS terra deftruetur , ISc. Iff tunc 
reddaSur capitals domino , &c. Quarre, if this word (fta- 
tim) fhall be otherwife intended but after office found. 
jBr. Cor one, pi. 209. 

Tenant by copy of court-roll by the verge in ancient 
demefne committed felony, and was attainted of it, and 
annum, diem IS vaftum was awarded for the King; and 
the reafon feems to be, inafmuch as franktenants in an¬ 
cient demefne hqve no other evidence but copies of court- 
rolls^ for otherwife it feems to be of a mere copyholder 
out of ancient dtmcfne for other frank tenement. Br. 
Tenant per copit $ See. pi. 22. cites 3 Ed. 3. 

A man was outlawed of felony, and aliened his land to 
7. N. on which fire facias ifiued againft him, who came 
and would have traveled the felony; and the court doubted 
if he might traverfe it, by reafon that he is a ftranger to 
the record ; but per Bigot by 7 Ed. 4, c. a. he cannot tra¬ 
verfe it in cafe of felony bring a ftranger to the record; 
contra in cafe of trefpaft ; on which it was prayed for 
the King, that year, day, and wafte be adjudged for the 
King immediately, and fo it was immediately from that 
day till a year and a day next after; quod nota . Quart, 
if the King may take the year and the day at what time 
hepleafes; it feems he cannot. Br. Cerone, pi. 205. 
cites 49 AJf. 2. , 

\ The King {hall have the firfc year and day and wafte 
V the land of him who is attainted of felony, which 
\omes after the attainder, and whofoever takes the profits 
trb y R ar {hall anfwer the profits to the King ; per Fitzher- 
be\ But it feems that this is to be underftood after of- 
fie* Vine), or that the inqueft which attainu him finds 
alfow^at lands he had at the time of the felony commit¬ 
ted, after. And in the cafe above of 49 AJf. 2. the 
outlawry*pf felony was 18 Ed. 3. and writ iffued to the 
cornnn to inquire of his goods, lands and tenements, 
48 Ed. 3 which retailed that he had land, and aliened 
to 7, N. *ter the outlawry ; and upon this feire facias 
iiTued agniri’t 7. ft, yvho came and would have traverfed 
the felony; *nd the year and day was awarded to the 
King with thi wafte. And fo it feems that the King 
cannot take it, mleft after office, which was thirty years 
after, as there. But Quart if, upon the office found, he 
who receives the pofits ^hc firfc year after the felony (ha!! 

\ 
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not br charged} fefeems he {halt per Fitxk. above; 
Quote the experience thereof ip B. R. Mr, Corone, pL 
207. cites F. N. B. foLy^ft. 

£*ar 4 > 0 Ob£» Reports in a Tegular feries from the 
reign of King Edw, 2. inclufive, <0 the time of Hen. 8. 
which were taken by the prorhonotarks, or chief Teribfe* 
of the court, at the cxpencc of the crown, and publiftied 
annually , whence they are known under the denomination 
ofth t year-books. Black. Com. 1 V. 71, 72/ 

Ipearo, Eftatts for . An effete for years is a contraft, 
for the pofteffion of lands or tenements, for fome deter¬ 
minate period: and it happens where a men lettetb them 
to another, for the term of a certain number of years, 
agreed between the leflbr and leflee, and the Icfi'ee enters 
thereon. If the lcafe be but for half a year, or a quarter, 
or any lefs time, this leflee is rcfpe&ed as a tenantdor 
years, and is (tiled fo in fome legal proceedings. See 
Ltafe and Black. Cm. 2 V. >40. 

$tman, or fpemtiats, or Ipoman, A derivative of 
the Saxon , geman , i. e. communis. Thefe Camd. in his Brit, 
pag. 105. placet! next in order to gentlemen, calling 
them ingenues, whole opinion the ftatute affirms, anno 
6 Rich. 2. cap. 4. and 20 Rich. 2. cap . 2. Sir Thomas 
Smith in his Republ. Anglomm , lib. t. c. 23. calls him a 
yeoman, whom our law calls Itgdkm hominem , which [fays 
he) is in the EngUft? a free-born man, that may difpend of 
his own free-land in yearly revenues to the fum of forty 
(hillings fterling. Ftrfiega* in his Roftituthn of decayed 
Intelligence , cap. 10. writes. That gmen among the an¬ 
cient Teutonicks, an dgmeii? among the modern, fignifies 
as much as common, and the U tter g being ga rned intojr, is 
written yenun, which therefore fignifiesa commoner. Tea¬ 
man alfo fignifies an officer in the King's hoiifc, in the 
middle place between the fergeant and the groom, as yeo¬ 
man of the chandry, yeoman of the fcuRery, 33 H. 8. cap. 
12. yeoman of the crown, 3 E . 4. 5. The word young- 
men is tried for yeomen , in the ftatute 33 H. 8. cap. 10. 
Cornell. See Black, Com. 1 V. 406. 

tpeme. Is an ancient corruption of hieme, winter, lb. 
id. 

IpCbett, or $>eotoen, (as we ufe at the end of inden¬ 
tures and other instruments, Yeoven, the dy and year ftrjl 
above written) Is derived from the Saxon, ceonau, i. e. 
dare, and is the fame with given. So Dilhim de Kedet- 
worth concludes with— Yeoven, and proclaimed in the caftlc 
of Kenelworth the day before the calends of Nov. anno 
12 56. Cowell. 

fpelD, Is derived from the Greek 'Urr», to hurt, and 
probably becauie before the invention of guns our ancef- 
tors made bows with this wood, with which they annoy'd 
their enemies, and therefore they took care to plant the 
trees in the church-yards where they might be often (ten 
and preferved by the people. Minjheu. 

JpMlritm ftlkt) paplllg, (Reddendo IT Solvendo) # Come> 
from the Sax. Geldan IT G'tldan ; and In T)omefday> Usldcin 
is frequently ufed for Solvere , Redden^ the Sax. G. being 
often turned into T. 

tplngman, Mentioned in the laws of King Hen. r. c . 
15. Spelmass thinks may be a miftake for Inglijbm* or an 
we now fey Englijhman; But perhaps the yiugme were 
rather youngmen, printed for yeomen as d yenun, in Stat.^y 
H. 8. cap .10. , ’ 

IPotieUt, (Sax. Joes let) Is a little farm, &c. in feme 
paru of Kent, fo called from its requiring but a yoke of oft¬ 
en to till it. Sax. DM. . 

fc tlltb ffejhffifrc. Perfens inhabiting, or thofe who 
have any goods within the province of York, may by #H1 
difpofe of all their perfopal eftatc, (Ac. 4 .& $ IP. & M. 
tap. 2. And a regiftry of deeds, conveyances, and wills, 
\ 5 e. offends, is ordained in the Weft-Riding of torkjhire, 
by 2 Ann. c. 4. And fo in the Baft and North-Ridings, by 
fubfequent a£h. Large waftea in the Weft.Riding of the 
county of York, by confept of lords of manprs, ITe. to be 
inclofed; a fixth part fer the benefit of poor clergymen, 
ITc. % 2 Ann. St. 1. c. 4. York market is regulated for fale of 
butter, &c. which (hall be viewed, fearchcd and weighed 
before fold, by Staf. 8 Geo. 1. Yorkjhiri cleihs are to be 
of certain lengths and breadths, under the penalty of 26 s. 
leviable by juftices of peace, &c. And narrow woollen 
cloths feall have th# names of the maker, mHlman, and 
’ fearcher 



Jearcher ftampcif thcntan j and no# tfjf&iMM *i 
yard in length, under diver* pfi&iite* ’See 'Sw* f 
Ann. <* 13* i Geo. i. c. 15* n Gf.W*' * 4 ? 7 <?<*.*♦ 
-V. 25. 11 Geo* a# t . 28. and 14Gl *. 3$* ; 

£>ej$ t Cv/?#w In the'city of tendon, and province 
t:f T*rk, the eflett* of an ihtettateMter parent m hi# 
debts, are in general divided, acceding we ancient uni* 
verl’al dodtrine of the pars ratiomtiSs,' If the. decerned 
leaves a widow and children, Mb nbflancC, dcdfcdtfng the 
widow’s apparel and furniture oficr bed-chamber, which 
in London is called the widow's mmb&t is divided into 
three parts 5 one of which Mon* to the widow,^ another 
to the children, and the thirdto the adminirtrator: if 
only a widows or only children they : ftiaH refpc&ively, 
in either cafe, take one moictywand the adminirtrator the 
other: if neither widow nor chid, the adminirtrator Ihall 
have the whole. And this pojtion or dead mass'% part the 
adminirtrator was wont to apAy to his own life, ’till the 
Stat. i Jac. z. c. 17. declared that the fan}e {hould be 
fubjedt to the ftatutes of diflfibtition. So that if a man 
dies worth 1800 /. leaving a widow and two children, the 
eft ate fhall be divided int J eighteen parts f whereof the 
widow Hi all have eight, fix. ay the cuftOm, add two by the 
Aatute j and each of tht children five, three by the 
cuftoro, and two by theirtatute; if he leaves a widow 
and one child, they ftiaN /ach have a moiety of the whole, 
or ninl fuch eigitecntl/parts, fix by the curtotn, and 
three by the ftatute: iflie leaves awidow'andno child, 
the widow fhall have tlree-fourths of the whole, two by 
the curtoni, and pne b/ the rtatute$ and the. remaining 
fourth fhall go by the mate to the next of ktm If the 
wife be provided for oy a jointure before marriage, in 
bar 1 of hfcr cuftomary fart, it puts her in a rtate of non¬ 
entity, with regard the curtoni only ; but Ihc fhall be 
inti tied to her fbarc cjf th » dead-man's part, under the rta* 
tute of dirtributionsjf unlefs barred by foecial agreement. 
And if any of the children are advanced by the father in 
his life-time, with any fum of money, (not amounting 
to their full proportionable part) they fhall bring that 
portion into hotchpot with the reft of the brothers and 
lifters, (but not wi/h the widow,) before they are hurtled to 
any benefit under the cuftom : but If they are fully ad- 
vanced, the cuftqm Entitles them to no farther dividend. 
Slack. Com. 2 V* 518, 519. In the province of fork, the 
heir at Commonlaw, who inherits any lands in fee or in 
tail, is excluded from any filial portion, or reafonable 
part. Slack. Com. z V. 519. 

Company, A corporation or com* 
pany ere&ed Vy future for railing Thames water, in York* 
MsMings ; aid this company having bough t the forfeited 
aftatts in Scotland on the rebellion anno # Geo* t. to enable 
them to ma& good their engagement# to the government, 
they were empowered to difpoic of rent-charges, grant an* 
unities, and any perfon may purchafe annuities of 
the faid company. 7 Gh* u cap* 20, 

IPpflbjertiCtaj In Latin Altitonans, fignifies God 5 the 
thundered 

fpfcmugium, (From the French Hyvernee, that is, the 
winter Was anciently ufed for the winter feednefs, 
orfeafof i plowing of corn. Co-well. See Byherndgium. 


Marik of England, this country pebple calf' 
the reajt off^mdativity of our Lord by the name of fate, "< 
which is the^Oper Scotch word for, Chriftmas s and the 
fports ufed at Chrfftmas here, called J&rifm** Ganholt, 
in Scotland they term fait Games* A rtamte was made \ 
not long fince for the repeal of a repealing a# parted in 
the parliament o P Scotland, itmtled an aft tor difehargipg 
.the fate-vacant/* 1 Geo. «. c. 8. * 


■*~W Kbolufi, i. e, DiMus, as ufed in many old writers, 
fLo W*. Edgar, in Leg* Moaach: Hyde*/. c. 4. Ordersis 
Vitals* 460, £s U. 

pabulum, {Latin, Sahulum) Grofs fond or gravel. Quin- 
que plauftratas zaiitli, for five wain-loads of fand. Com¬ 
putus tentp. H. 6. Cowell. ... 

J acblnr, A foreign coin of gold. Merck Di&, 

ala, i. e. hmdium ? from whence we derive the Eng- 
word meat 

5 *nc&a, A kind of verture or garment Lift. 

lA meafure containing fix Engtijh bu* 

(hels. 

^atobfn, Sattin, or fine filk; mentioned in Mon. Ang. 
,?«». 177. 

5 >cai 0 t» (Ze/oMs) Is for the moil part taken In peiorem 
finfum, fo that ve term one that is a feparatirt or fcbtjmd* 
tick from the chtrch of England, a Zealot or Fanatick . 

3 erctfh An Mehrew meafure of nine inches. Lrtt. DiSf. 

■ |ctn, A room kept warm like a ftove; a withdrawing 
chamber with pipe# conveyed along in the walls, to receive 
from below eider the cool air in thefummer* or the heat 
j of fire, &e* ill winter: It is called by OUr Bnglijk htjlq* 
riant a diningroom, or parlour. Oshom vita S. Elphegi 
apud Wharton ,JlngL par. 2. p. 127. 

A rtrolling thief, or gipfy. Litt* 

(Miacue) A circle in the heavens, containing 
the twelve figtS through which the fun palfcs every year* 
Liu. ; 

3 *ld)e, (Ziehens, Stipe Jiccms IS aridus) A withered or 
dry (lock of 2 tree. — »~~Rcx, life. j$*ia accepitnus fer in - 
quifitionem, qted nen eft ad dampnum feu prajudfrium noftrum 
aut aliornm, J concedtmus dile&o •vale&o mftro Richard, de S. 
omnes Zuchejs art doe, qui Jngltce vocantur Slovenes infra 
Haiam dt Bajkwood, infra Foreftam noftram de Shircwood, 
tfc. Plant For eft. in Com . Notf. de Adito 8 H. 3? This 
(eerns to haje been the writ of ad yuoi damnum lifted, on 
granting off zuchcs or dead wood m a foreft, W Aaset* 
Tittm facimi. Burgenfihus Salop, de veterihus ZnAfps^iA'd* 
mertuo fyfcl bfc. Clauf. 4 lien* 3. m* 10. ^Rfae[conceJtt‘ 
Thames deb. omnes Zucheos aridos, vocat. wfAia, arbo* 
rum fucci/dvm in foreft* de G. ibidem eapMfl$'‘fter vi/km 
cuftodis fodftee ultra Trentam. Pat. 22 ^ 

fa a clerk of the market, tortmto weights, 
l$c. till Difi. 

3 ptbUU, A drink made of corn, ufed by the old Gauls ; 
fo called from the feething or boiling it, whence Jyderhzd 
its name/ 
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